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About The Right Ball . . .

“Seasoned negotiators as well as novices to the bargaining table
will benefit from Taylor Alderman’s detailed and pictorial account
of collective bargaining. An experienced management chief nego-
tiator describes the methods, procedures, tactics, and strategies chat
have worked for almost 20 years. This step-by-step approach to
collective bargaining in higher education is both informal and prag-
matic.”
Anita Webb-Lupo

Assistant Provost
Ulinois State University

“When I was appointed chief negotiator in 1979 at a small liberal
arts college, I looked for a book to guide me—there was none. The
Right Ball provides what 1 was seeking, and it scems equally useful
to those entering the process at the first or succeeding contracts.
It's a welcome addition!”

Barbara P. Losty

D

Univeraty of Wisconsin Center—

Sheboygan County

“One of the most vital and comprehensive *how to do i’ books,
which provides practical guidelines for negotiators without prior
experience and training who are confronted with collective bargain-
ing responsibilities.”
Joseph Stcotte, Avswciate Vice Chancellor
Ovegonr State System of Higher Education
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Introduction

This manual offers in a summary fashion a "how to do it” guide for
management representatives engaged in collective bargaining in higher ed-
ucation; it is an informal handbook that bypasses formal research and the
literature on the subject. The manual derives rather from the experience of
the author.

That experience goes back to the carly 1970s, when collective bargaining,
especially for faculey, was still a new experience in most of higher education,
As a young assistant profcssor of English, 1 watched the union campaign
that secured collective bargaining representation for full-time faculty ac my
university. I was serving as deparement chair—and excluded from the faculty
bargaining unit—when the first agreement with the faculty was ratified,
and almost immediately 1 was caught up in a series of grievances related to
tny recommendations that the ceatracts of a number of faculry not be re-
newed. In 1974 1 was appointed to a position on the provost’s staff, and
designated to ser ¢ on the university's negotiating team as bargaining got
under way to secure a second agreement with che faculty. The office of the
chief negotiator was downstairs fromn min-, and 1 spent a good deal of time
working informally with him on the negotiations. In 1976 1 was chosen to
serve as chief negotiator for the third round of faculty bargain ng, and since
then 1 have served as chief negotiator in negotiations with all the unions on
my campus (currently, four).
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Over that period | have been to the bargaining table thirteen times, six
times with the faculty and seven times with the three non-faculey units.
Four times the entire faculty contract was open, and twice negotiations were
limited to @ wage reopener. All our hourly civil servic  staft excepe police
officers are in a single, inclust ¢ unit (@ “wall-to-wall” unit, in the parlance
of the trade), and ['ve negotiated tour contracts with the various uwnions thae
have represented them over the past decade. I've done ewo agreements with
our police officers, and most recently completed an inicial contract with «
residual unit composed of non-supervisory, salaried administrative staft.

Each trip to the bargaining table eventually resulted in an agreement thae
was ratificd unanimously by the university’s board of trustees, and by at
least 70 percent of the members of the barg dning unit who voted on razi-
fication. There have been no strikes. The negotiations varied tremendously
in the case or the difficuley in geeeing to closure, the levei of tension or
animosity at the table, the issues that were central, and the board’s degree
of involvement. Several times the bargaining led to the rejection by one
party or both of a recommended setelement. But each time an agreement
was somehiow reached that was finally acceptable to both parties, by an
overwhelming margin or by unanimity.

How was that accomplished?

This manual describes, from the experience of one management chief
negotiator, the methods, the procedures, the tactics and the strategies that
have worked over a period of many years. As suggested above, the approach
to the issuc is informal, pragmatic, and occasionally anccdotal.

If my experience in bargaining is lengthy and diverse, it is nonetheless
limited to one institution: Youngstown State University, a public, urban,
open-admissions, largely non-residential university with an enrollment of
some 15,000 students and a full-time faculty of 450, of whom over 400 are
in the faculty bargaining unit. My experience, as reflected in this manual,
will fit more closely the experience of those in the public sector than in the
private; 1n single institutions ratcher than multi-campus systems; in middle-
sized institutions rather than the very large or the anall; and in those public
institutions operating in a state with a comprehensive public sector bar-
gaining law (such as Ohio) than in those states with no such legislation.
Two other limitations are inherent in a manual such as this. Given the
diversity of legal jurisdictions, no general handbook can reliably guide the
new chiet negotiator to proper wnswers to all the highly specific questions
he or she will encounter in negotiations; there is no substitute for a thorough
under.randing of the legal environment in which you will be negotiating.
Similarly, this manual is no substitute tor legal counsel on marters closely
related o the legal restrictions and obligations that define so much of the
activities of collective bargaining. Legal advice is routinely required on many
aspects of any set of negotis tions.

[ 4
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INTRODUCTION 3

The manual focuses primarily on faculty bargaining, but addresses the
problems of non-faculty units as well. The subject matter of burgaining with
taculty ditters sharply from that of negotiations with non-faculey, particularly
ia those areas unique to higher education (e.g., faculty workload, peer review,
¢c.). NMevertheless, 1t has been my experience that the same skills are needed
for negotiating with any union representing any bargainit ¢ unit, and the
same procedures and tactics that have been successtul for me in taculey
bargaining ha /e worked equally w#ll with non-faculty units. The dynamics
of bargaining scem to be a constant, and many of the specitic proposals (such
as term of agreement, dues check-oft, grievance procedure, and union rights)
ate essentially identical in all negotiations.

This manual is intended to serve those administzavors who find themselves
faced with some significant responsibility in bargaining wicthout prior ex-
perience or formal training in labor relations: negotiators, presidents, pro-
vosts, and bargaining team members. Another critical audience includes
members of governing boards, individuals who often enter simultancously
the worlds of governance in higher education and management from the
perspective of labor relations.

There are no secrets here, no magic formulas. Contrary to some adver-
tsements, there is no simplified four-step system that will transform you
into a successtul negotiater in seven days. But expericnce, combined with
luck, can lead to a sharpening of some of the standard skills used in the
bargaining process, to the discovery of tactics to push the process along, to
the polishing of various procedures thar make negotiations work.

The essential message of the book is simple. Keep your eye on the "right”
ball, avoid the many distractions that may catch your attention, and con-
centrate instead on the primary mission of sccuring an agreement with the
union.

The structure of the manual is also <imple. Chapter 1 outlines the uni-
versity's reaction to the initial union drive to organize the faculty or staff,
Chapter 2 tocuses on the president and the board, and deals wich the key
decisions that must be made prior to the beginning of negotiations. Begin-
ning with Chapter 3, the tocus shifts to the president and the chiet nego-
tiator,! and covers the details of the bargaining process: gathering data,
developing strategy, and managing various aspects of the negotiations.

As a tinal introducrory note, 1 would emphasize that nothing in this
manual should be construed as representing the offict + position of Youngs-
town State Unmiversity on collective bargaining. The members ot the board

“ades mohgeher education are not standardized, and often are contusing to perssons untamiliare with
academe. T this work Tuse the term “president”™ to mdicate the chiet executive atiier; “provost” tor
chiet academic othicer; “hoard™ for the imsnenton’s governing hoard, “labor hoard™ tor the state labor
relations hoard; and “chiet negotiator” tor the chiet spokesperson for management at the bargammg
table.



4 THE RIGHT BAIL

of trustees and the president of my university have my appreciation for

having created an environment in which 1 could negotiate successtully over

the years, but they bear no responsibility for the contents of this work.
Let us proceed.

O
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1
The Movement to Organize

The university's management makes its first major decision related to
collective bargaining when the union launches the campaign to secure rec-
ognition as exclusive bargaining agent. The university has three options:
(1) it can, within limitations, oppose the union's organizational drive by
secking to convince its employcees that a vote against collective bargaining
will be in their best interests; (2) the university can remain neutral, leaving
the decision of collective bargaining, representation to the members of the
proposed bargaining unit; or (3) the university can, again within limjtations,
take certain actions that will facilitate unionization,

Opposing Unionization

The limitations on your actions, like almost all aspects of collective bar-
gaining, will vary from one jurisdiction to another, but several are standard.
You may not, in general, interfere with your employees in the exercise of
their protected rights to form associations and to act collectively. This means,
for example, you can't fire an employee for secking to organize a union. You
can’t promise to reward employees who oppose unionization of rhe work
torce, or threaten retaliation against thuse who support it. You can't give
pay raises or change working conditions during a union campaign, if those
changes can be demonstrated to be an atcempt to thwart the drive to unionize.
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You can’t provide financial support to the union, or show a preference for
one bargaining agent over a rival in the campaign.

Although management’s actions are restricted, you retain the right to
advise your employees of the university’s position on collective bargaining.
It your position is that collective bargaining is unnecessary and contrary to
the institution’s best interests, you can inform the members of your faculty
that collective bargaining will terminate the collegial model of shared gov-
ernance and replace it with the adversarial mode of labor/management n.-
gotiations. You can inform them of the dues structure of the union, and
explain that the agency tee (a mandatory assessment paid to the union by
all members of the bargaining unit who decide not to join the union) is
routinely sought by unions at the bargaining table. You can remind the
faculty or statt of how much you are already paying in compensation, tab-
ulating all those “hidden™ dollars that go to the retirement system, the
insurance program, workers’ compensation, unemployment compensation,
tuition remission, ctc. You can tell them unions base their serengeh on che
ultimate threat thae it they cannot achieve their goals in any other fashion,
they will take their membership out on strike; many people view partici-
pating in a strike as a most unpleasant prospect.

Ona more mundanc level, you can reserice or perhaps bar union solicitation
activities on your campus, at least during the employees’ working hours,
and you can restrict aceess to your internal communication systems of bulletin
boards, campus mai!, and telephone systein.

Remaining Neutral

The second option is neutrality. This is a meaningful course of action
only if opposition to the union emerges from the group being organized,
opposition strong ¢nough and talented enough to triggee a full debate of
the issues within the proposed bargaining unit. I opposition does not surface,
the union will typically control the situation, saturating the campus wich
information unitormly and glowingly supporting collective bargaining. Ad-
ministrative neutrality and silence will be interpreted as tacit approval of
the union’s organizational drive, or at least stoic resignation to it and ac-
ceptance of it.

A variant of neutrality is the management “intormation” camipaign. This
involves adopting the position that while management is neutral on how
the employees should vore in the election, it wants to be certain thae the
employcees have the information necessary to evaluate the aleernatives and to
reach ar informed conclusion. Thus management provides the employees
with intormation to balance the union's selt=serving licerature.

RIC ™,
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THE MOVEMENT TO ORGANIZE 7

“Information” campaigns are often smoke screens, anti-organizational
campaigns slighely disguised by a cuphemistic title. Union organizers un-
derstand this pertectly, and may counterattack with great energy, sceeking
to torce management to reveal tully its perceived anti-union bias. From the
viewpoint of the union organizer, management has treated its work force
unfairly, and has been able to do so because the employees have not enjoyed
union representation; opposition to the union, it may be argued, merely
validates the need for union representation.

Facilitating Unionization

Finally, if management's analysis of the situation is that uniomzation is
inevitable, you miay conclude that the university's best interests will be
scrved by facilitating the process. It this is the conclusion, much can be
gained by scizing the initiative and exploiting the opportunities presented.
Typically you may voluntarily recognize the union, averting or shortening
the full organizational process, or you may agree to expedite the clection.

If you choose this course of action, you may be able o manipulate the
calendur of negotiations to your advantage; this is discussed in more detail
in Chapter 7. You may be able to exert some influence over the selection
of a bargaining agent, in that a protracted union campaign can bring the
interventibn of a union more militant and less desirable than che agent
originally secking to organize. You may find some benefit in union/man-
agement relations if you go to the bargaining table having from the beginning
cooperated with the union rather than opposing it. Most importarit, agreeing
to facilitate the process may give you a degree of control over determining
the scope of unit that might be otherwise unavailable. (This is discussed in
more detail below.)

Identifying a Course of Action

In summary, these are your options, and they should be evaluated with
greae care in the context of your institution’s goals and objectives. You may
conclude that collective bargaining 1s undesirable and unnceessary, and you
may believe that your faculty or statf will agree with you if they underseand
tully the impace that collective bargaining may have upon their professional
lives. This analysis may suggest conducting @ campaign to counter the
union’s, urging your faculey or staft to vote tor no representation. Neutrality
may appear to be the least desirable option, as it carries the appearance of
indecision or inaction. Despite this weakness, neutrality has certain advan-

13
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tages. From a position of neutrality you at least avoid the potential etrors
of opposing unionization and losing the vote, or—conversely—precipirously
facilitating unionization when the outcome might otherwise have been a
vote for no representation. (Some faculty or staff may perceive management
opposition to the union as a good reason to vote for it.) If you have remained
ncutral, the outcome of the election cannot be artacked as tainted as a result
of your intervention. Third, you may conclude that your interests are best
served by facilitating the process, through extending voluntary recognition
or agreeing to an expedited election schedule.

Several bits of advice:

1. Respond to the organizational drive with great care. Arguably,
management’s reaction to the tirst organizational efforts of the union will
constitute the most important decision the institution will make in the
collective bargaining process. In theory, and in law, the faculty’s decision
to unionize is revocable; all bargaining units retain the right to decertify
the union and to end the collective bargaining relationship. Historically,
however, that seldom occurs. Of the hundreds of faculties in higher education
that have voted to unionize during the past tweney years, only a handful
nave subsequently reversed that decision through voluntary decertification.
If management believes the university will be Letter served without the
presence ot collective bargaining, the only opportunity to debate the issuc
may occut during the organizational drive. Your faculty in particular, once
unionized, may never look back.

2. Always insist upon an election. The union may argue that an elec-
tion is unnecessary, becanse a majority of the faculty or staff have signed
authorization cards expressing their support for unionization. However. such
signatures are always suspect. They may have been solicited over a period
of many months; the cards may have been signed as a result of peer pressure,
or without a tull understanding of their significance. Seldom will there be
an independent authentication of the signatures. There is no substitute for
a timely clection, conducted by a neutral third party, with secret ballots,
poll watchers, and an ofticial record ot the results.

3. Get professional assistance before launching a campaign to op-
pose the unionization of your faculty or staff. The details of precisely
what you may do and say in a campaign are complex, and require anolysis
and review by an attorney tamiliar in detail with che labor law to which you
are subject. The cost of major errors is high; in the extreme, if it is determined
that your actions have created an environment in which a free clection is
impossible, the labor board can cereity the union without an ¢lection and
order you to negotiate. In addition to an experienced attorney, you should
have the assistance of semeone who has previous management experience in
running a campaign. Bear in mind that the union will have spent a significant

Q
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THE MOVEMENT TO ORGANIZE 9

amount of money before it formally launches its campaign, and will have
committed a good deal more. To a university administration subjected for
the first time to a union organizational campaign, the process may appear
arcane or intimidaring (not to mention infuriating), but to the veteran
organizers employed by the union, it will be old hat. The union will probably
have formidable resources available to commit to the campaign; you are
unwise if you oppose these forces witkout staft expertise of your own.

Determining the Scope of he Bargaining Unit

Between the time the organizational drive gets underway and the date

_the election is held, the composition of the bargaining unit is established

O
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through a process known as unit determination. This means defining pre-
cisely who is to be included in the bargaining unit. The terms “barjaining
unit” and “union” arce often confused, and sometimes used synonymously,
which is inaccurate. A bargaining unit includes all faculey or staff who are
serving in positions which, in their totality, huve been certified as a proper
group of employees to engage in collective bargeining. The union, by con-
trast, is the organization which serves (or seeks to serve) as the exclusive
representative of the members of the bargaining unit in negotiations with
the employer. Bargaining unit status is affixed to positions racher than
people, and an individutl who moves from one position to another may
move into or out of the bargaining unit, or from one unit to another. Union
membership, conversely, usually results from an individual’s decision to join
the organization, and may be unrelated to bargaining unit status, For ex-
ample, the provost may retain membership in the American Association of
University Professors, but he or she will never be in the faculty bargaining
unit represented by AAUP.

Positions included in a bargaining unit usually must pass two gencral
tests, Firse, bargaining units are normally composed of positions whose
incumbents are entitled by law to engage in collective bargaining. Excluded
from that entitlement are individuals whose positions a ¢ supervisory, man-
agerial, confidential, or exccutive. Unions, founded on the premise that
strength lies in numbers, seldom crr on the side of understatement in their
initial celincation of who is to be included in the bargaining unit. Man-
agemene typically argues for the exclusion of far more positions than the
union proposes, particularly on the basis of supervision or confidentiality.
Second, positions in a bargaining unit are deemed to share a commonality
of interest sufticient to permit them to be represented collectively. This
principle is ofeen stated with some speciticity in labor law. Typically profes-
sionals and non-professionals cannot be included in the same unit unless
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both groups vote for inclusion. Police ofticers may be barred trom inclusion
with other staft in a larger unit, and may be subject to a separate process
of dispute resolution (¢.g., arbitration rather than the right to strike). Labor
laws typically define unit composition in turther detail, which varies from
one jurisdiction to another. In Ohio, for example, department chairpersons,
part-time faculty, and students are statutorily excluded from the righe to be
represented in collective bargaining,

Unit determination can occur in several ways. If the negotiations occur
under the sole authority of a resolution of the governing board, the board
has the authority to determine the scope of the bargaining unit. It negoti-
ations occur under a collective bargaining law, the labor board generally
determines the unit. This may follow hearings held to gather information,
to hear the testimony of employees whose positions are in dispute, and to
hear arguments from union and management on inclusion or exclusion of
positions. Discussions between union and management may resule in an
informally negotiated agreement on the scope of the proposed unit; such an
agreement is then submitted to the labor board for approval and certification.

The Wisdom of a Few Large Units

A critical element to bear in mind as you work through unit determination
is how many units management would prefer to deal with. The conventional
wisdom is, the fewer the better. Fragmentation of the work force into a
large nuraber of small units creates many problems. Assume you employ six
people to service and maintain widgets. Your negotiations with their union
will include an exhaustive examination of the details of widgeery. If, con-
verscly, the six widget people are part of a 300-person unit of general suppore
staff, the idiosyncracies of their work will probably receive a proportionate
amount of attention. In addition to the increased workload involved in
negotiating and administering a great many contracts, the outcome of other
negotiations can be direcely atteceed. Bargaining units routinely use cach
other for leverage, cach seeking to achieve at least as much as the other units
have received; the more units you have, the greater the potential for leverage.
Simultancous expiration dates of difterent contraces pose another problem.
If one set of negotiations leads to a strike and other agreements are expiring
simultancously, expect union solidarity; all units involved may stay on strike
until you reach agreement with your six widget maintenance and service
staft.

Two other considerations are important to unir determination. Bear in
mind that the staft excluded trom negotiations will be the foundation of
your work force in che event ot a serike, and evaluate cach conreseed position
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from this perspective. If you cftectively negotiate the scope of unit with the
union, this aspect is crucial. (Chapter 14 puts this concern in context.)

Finally, management’s position on the scope of unit is occasionally shaped
by its desire to influence the resules of the election. Management may
conclude, for example, that it the scope of the proposed faculty unit is
broadened to include department chairs and other academic professionals
who identify with the adiinistration, there is 70 way the union can win the
election. Let me suggest thae this approach is only slightly more intelligent
(or less stupid) than Russian roulette. A defined bargaining unit is typically
only one uncontrollable and unpredictable election away from becoming a
legal entity with which a university may have to deal for many years to
come. Management is always well advised to seck a delineation of bargaining
units that include only those positions which should be included, allocated
among multiple units in the pattern chat best serves management’s legitimatc
needs.

Evaluate any proposed bargaining unit carcefully to determine if the uni-
versity would be better served through some other configuracion. If your
conclusion is yes, scek the change that will work better.

The Election

About the clection itself, little needs to be said. If your faculty or staff
vote tor no representation, you should move quickly to analyze carefully
what occurred during cthe campaign, and to determine what administrative
actions seem appropriate as a resule.

It the vote supports representation tor collective bargaining, you are on
your way to the bargaining table.

Summary

When the first discussions of unionization ot your faculey or statt occur,
explore caretully the alternatives available to you. Consider whether your
overall interests will be served best by opposing the union’s organizational
eftorts, Ly remaining neutral, or by taking certain steps to facilitate the
process. It you decide to launch a counter campaign to oppose the union,
get professional assistance. In the unit determinacion process, keep out of
the bargaining it those persons who should be excluded, and consider
carctully whether the proposed unit should be combined wich an existing
unit, or enlarged to include other similar positions. Be prepared, shorely
atter the clection, to enter negotiations.



2
Initial Involvement by the Board

The first major step in preparing for negotiations is to be certain that the
governing board has a full understanding of how the process works, and is
in solid agreement on the approach to be followed. The president, with
appropriate staff assistance, should take the initiative in geteing chese mateers
resolved. The most important immediate element is securing a basic un-
derstanding by the board of the modification of the decision-making process
that collective bargaining requirces.

Educating the Board

Most non-routine decisions made by boards emerge trom a standard pro-
cedure. A concept originates with a board member, or the president, or an
officer, and is tentatively discussed. A proposal is drafted, reviewed, dis-
cussed, and advanced to a committee of the board for consideration; at that
point it is subject to further revision, or endorsement, or reeurn for furcher
study. If it is advanced with a recommendation of adoption, the board as a
whole has the same set of options: to approve, to reject, to modity, to table,
to return for further study.

Collective bargaining requires essentially chat this process be reversed,
turned upside dewn, with a review and analysis of the issues occurring first,
followed by a preliminary agreement by the board thae the universiey's chiet
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negotiator is authorized to sccure any agreement within specitied parame-
ters—and that such an agreement will be ratified.

Stated in this fashion, the process sounds simple cnough, but there is
ample opportunity for things to go wrong. Probably the most common major
problem for chief negotiators serving management is ilure to determine in
advance precisely what terms are acceptable to the president and ratifiable
by the board. This problem is revealed, typically, when tentative agreement
has been reached; at this point, dissatisfaction on the part of the president
and/or the board presents difficulties for everyone concerned. If the agreement
is rejected, the chief negotiator’s credibility is damaged or destroyed, and
the board will appear not to have given adequate guidance to the chief
negotiator. Or, more likc!y, the chict negotiator will be perceived as having
exceeded his or her authority, or having failed to underscand the established
parameters. The union will predictably cry foul, at the least demanding that
the board send someone to the table with the authority to execute a ratifiable
agreement. If rhe tentative agreement is ratified, despite misgivings by the
president and/or the board, the dissatisfaction of those opposing the agree-
ment, and their lack of confidence in the negotiator, will linger for some
time to come,

The point of all this is simple: the board must be involved from the
beginning, to whatever detail it deems appropriate, in the establishment of
parameters, in the identification of the staff, and in the delineation of the
responsibilitics and reporting procedures chat will govern the negotiations.,
The chicf negotiator has an obligation to secure an agreement within au-
thorized paramcters; the president and the board have a corollary obligation
to identify those paramerers with clarity and precision.

Selecting a Chief Negotiator

The tirse staffing decision for the presidene and the board is whom to
designate as chicf negotiator. There are two common patterns, and cach
works for a varicty of universities. Probably the more common pattern is to
assign the role to someone on staft, cither on an ad hoc basis or as part of
his or her regular responsibilites. The other upproach is to hire a professional
from oft campus, typically an atcorney. The two approiches have advantages
and disadvantages that mirror cach other,

With the protessional from off campus, the board can sceure legal expertise
combined with experience at the bargaining table. There is the further
advantage that the protessional will bring to the table none of the problems
of old friendships or antagonisms among the union leadership. Potential
contlice of interest may be avoided; while negotiated benefics may be extended
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to statf excluded from bargaining, including management’s representatives
at the bargaining table, this will never be true for the outside protessional.
Normally, the protessional negotiator will be solely accountable to the pres-
ident and the board, and will have no contlicting loyalties to any segment
of the institution.

The chief negotiator who is on st2ff, conversely, should bring a greater
familiarity with the universty and its history of collective bargaining, as
well as a firsthand knowledge of those characreristics of higher education
which make universities very different institutions. Unlike the attorney,
whose practice and reputation derive from serving many clients, the staff
negotiator has only one employer, and should be highly motivated to succeed.
Finally, the chicf negotiator who expects to be at the university for years to
come should have a longer-range view of the bargaining process than the
professional whose task is tinished when the current negotiations are con-
cluded.

If the decision is to select a chief negotiator from the administrative staff,
consideration is usually given to faculty credentials and experience as selection
criteria. The theory is that only someone with a faculty background can
negociate knowledgeably and credibly with faculty, while simultaneously
protecting the interests of the university. As a staff negotiator with a faculey
background, I am unconvinced by this argument. First, taculty do not
instantly confer “credibility” upon anyone because he or she holds a PhD or
has carned a living in the classroom or laboratory. Further, the causal link
between a successtul academic career and success in administration is tenuous
at best. The faculty experience can be very useful to a chiet negotiator in
faculty bargaining, but it is not definitive.

Combinations of the professional/staff chiet negotiator are cominon, and
perhaps typical. Statf negotiators are routinely assisted through legal con-
sultation, and professional negotiators trom off campus invariably work closely
with administrative stat! who have detailed knowledge of the workings of
the institution.

However the negotiator is chosen, and whatever the background and
relationship to the university, he or she should have certain characeeristics
that are well understood. Patience, tenacity, knowledge, loyalty, and honesry
are high on the list. Language skills are obviously required, and a thick skin
combined with political cunning can be very 1::ptul.

Designating a Negotiating Team

Once a negotiator has been identified, a negotiating team is selected.
Generally this involves four to six people, and they should be chosen with
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care, If the bargaining is with the faculty, the provost should be centrally
involved in selecting the team. Members of the team should represent a
cross-section of the various units of the institution, and should be admin-
istrators who are well known and highly regarded by the university com-
munity. When negotiations work smoothly, these individuals make a number
of critical contributions that are not widely appreciated. They evaluate pro-
posals from the informed perspective of how thin ;s work—and don’t work—
at the college and department level. Their support on cortain sensitive issues
can cornmunicate to the union representatives a level of credibility that a
chief negotiator could never achieve alone. They watch the negotiations
process much like sports fans engrossed in a football game, providing the
chief negotiator with an invaluable ongoing critique of rhe interaction be-
tween the parties at the table. They are an indispensable feature of man-
agement'’s engagement in collective bargaining, and should be chosen with
care from the very best people available.

In addition to deans and chairs, many universities send experts in specific
areas to the table to offer support, These may include financial specialists,
attorneys, or fringe benetic analysts. It has been my experience that it is not
an effective use of personnel to ask specialists to serve as regular team
members, spending vast amounts of time in negotiating sessions that do not
involve their areas of specialization. We consult these individuals away from
the table, securing their help in the analysis of issues relating to their
expertise, but we use administrative generalists at the rable

Delineating Responsibilities

With the negotiator and the negotiating team identified, the delineation
cf responsibilities needs to be determined, reduced to writing, approved vy
the board, and understood clearly by all who are to be involved. Figure |
displays a generic delineation of whe does what during collective bargaining,
It assumes that the board as a whole will delegate effective authority to make
key decisions to a board committee whose purview includes personnel mat-
ters. It further assumes detailed involvement by the president on an ongoing
basis, described in more detail later. It the negotiations are with faculty,
the assumption is that the provost will be totally involved in all decisions,
also described in detail lacer.

Like so much of the activity in coheetive bargaining, the delineatior of
responsibilities is a simple matter, but one of critical importance, There is
no single "right” way to structure these responsibilities that will work for
all institutions, but the structure should be established carefully---and then
observed. At larger universities, and particularly at private universities, much
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Figure 1

DELINEATION OF RESPONSIBILITIES IN COLLECTIVE

BARGAINING

The Board

The Personnel
Cummittes

The President

The Chief
Negotiator

e Negotiating
Team

will review a tentative agreement, or a third party's
recommended final settlement, and will ratify or reject the
prcposal advanced. The Board will give careful consideration to
the recommendations of the Personnel Sommittee, and—
absent compelling reasons for not doing sc—will accept the
recommendations of the Personnel Committee. In the event
negotiations reach impasse and a strike appears likely, the
Board will review the situation, including the recommendations
of the Personnel Committee, and will direct that the positions
maintained by the University be maintained or modified.

will review draft goals and objectives recommende1 by the
President and the Chief Negotiator, and will approve them as
advanced or as modified. Approved goals and objectives will
include specific fiscal parameters within which the Chief
Negotiator is authorized to negotiate. The Committee will
review administrative summaries of proposals submitted by
both parties, and, to the extent the Committee deems it
appropriate, copies of the proposais themselves.

will review University proposals betore thny are submitted to
the union, and will approve tham or direct modification of them.
He or she will review reports of progress in negotiations as
provided by the Chief Negotiator, and will direct the general
course of negotiations as he or she deems appropriate.

will serve as chief spokesperson for the University during the
negotiating sessions. Following consultation with the President,
appropriate administrators, and the Negotiating Team, he or
she will draft University proposals for the review of the
President. He or she will report informally to the President at
frequent intervals, and provide written reports concerning
prc/isions tentatively agreed to and other significant
developments. He or she will draft pariodic reports to he
forwarded through the President to the B)ard’s Personnel
Committee. He or she will provide an ongoing analysis of
progress in negotiations, including strategic and tactical actions
that need to be taken.

will assist the Chief Negotiator in the preparation of University
pronousals, goals, and objectives; in the analysis of union
proposals, goals, and objectives; in the critiquing of progress in
negotiations; anc in defending the University's position on
various issues at the bargaining table.
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heavier delegation below the office of the president is typical, and thar can
work quite effectively, as long as the implications of delegation are under-
stood and supported.

Establishing Parameters

Proposing and recommending parameters to govern the negotiations is
the next major step. (The lengthy process of gathering and analyzing data
is described in the following chapter.) The chief negotiator should write the
initial draft of parameters, based upon information available, review it with
the team (and the provost, in faculty bargaining), and advance it to the
president for review and discussion, and eventual submission to the board’s
personnel committee. The statement will necessarily be general if it is drafted
prior to the university having received the union’s proposals, but a week or
ten days after recciving the union’s package the management chief negotiator
and the team should be able to identity all the major issues.

Parameters can be stated in goals and objectives, with goals typically
being more general than objectives and more important. Parameters can also
be stated positively or negatively, what you will seek to achieve, and what
you wili refuse to agree to. The two general positive goals will always be to
secure an agreement within specifically approved fiscal guidelines and to
retain the management rights necessary to operate the insticution. The spe-
cifics will vary widely from one round of negotiations to the next, and from
one university to another.

It can be useful to identify the issues that you believe are critical, which
means operationally the issues over which you would be willing to take a
strike. Generally these can be identified at the beginning of negotiatiors,
and often even before you receive the union’s initial proposals. An carly
identification of these issues, and a discuss.on of them with the board, will
either confirm that the board aud the rest of the management team agree
on the importance of the issues, or lead to a modification of the list. In
cither case, you need to know as early as possible just what the critical issues
will be.

A word oi caution is in order to the negotiating novice preparing goals
and objectives in bargaining for the first time. Do not commit yourself to
goals and objectives you will not be vole to deliver. Bear in mind thae when
you and your negotiating tcam review the existing contrace, you will be
doing so in the artiticially vntlateral environment of preparations, and this
activity can become an exercase in outlining the agreement as it would read
it you had the opportunity to rewrite it withont securing the union’s agree-
ment. When you enter the negotiations and hear the very ditferent viewpoints
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of the union representatives, sceing their determination to impose their own
vision upon the new agreement, you will be in a very ditferent world, In
the drafting of initial goals and objcctive, it is far preferable for management's
chief negotiator to err somewhat on the low side of what can be achieved
during bargaining than to secure commitments on certain issues and later
have to back down on them.

How detailed should the statement of parameters be? As detailed as the
board requires in order to feel comtortable with them. In my experience,
one to two pages has generally been sufficien . Figure 2 displays a generic
set of parameters in faculty bargaining; it is probably somewhat shorter than
most statements of parameters will be, but it offers an idea of format.

Summary

This, in outline fashion, is a mode of board involvement that has been
successful. I am aware that this approach assumes more detailed involvement
by the president and the board than is often the case in higher education.
I have discussed this system with counterparts at other universities who have
shaken their heads in disbelief, complaining privately thae they could not
secure detailed guidance from their boards in advance, and that access to
the president was always a problem. Two other management chief negotiacors
have confided that they did not seek or desire involvement by the president
or the board until they had reached a tentative agreement, because they
wanted to be free of immposed restraints in the negotiating process; neither
is still employed as a chief negotiator.

Different universities manage various functions very differently, buc in
the critically important arca of collective bargaining the president and the
board should be centrally involved in the process from the beginning to the
end.

To summarize the key steps in che involvement of the board in the
preparations for bargaining, 1 would suggest you always take the following
steps. Educate the board caretully in the unusual seructure of decision-making
that accompanics collective bargaining, the necessity of having evaluated
and identified the key points in a ratifiable agreement before the negotiations
get under way, rather than at the end of the bargaining. Evaluate the nature
of the negotiations, and carefully selece a chief negotiator who is best suited
to accomplish the goals and objectives of the nogotiations. Bear in mind
always that there are institutional concerns and goals of a long-range nature
that will extend far beyond the term of the agreement to be negotiated.
Designate a negotiating team that will assise the chiet’ negotiator at the
hargaining rable, selecting its members from the finese talent available in
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Figure 2
GOALS AND OBJECTIVES IN FACULTY BARGAINING

Goals: 1. To secuie an agreement that retains the management rights
necessary to operate the university.

2. To secure an agreement with a wage package that does not
exceed n% in salary increases in the first year, and n-1% in
each of the last two years.

3. To retain administrative control over one-third (1/3) of funds
for salary increases, to be awarded by the board as merit
salary increases, with no appeal of the decisions to be made.

4. To secure the removal of the department chairs from the
bargaining unit.
5. To avoid agreement to the agency fee.
6. To secure agreement by {date specic) without a strike.
7. To maintain status quo on all economic issues other than
salary.
Objectives: 1. To maintain the bar from arbitration of all issues currently so

identified in Articie n.

2. To clarify language concerning workload credit for laboratory
assignments in biology and zoology.

3. To maintain present language on Retained Rights, No Strike,
and Separability.

4. To add language qualitying the authority of the grisvance
arbitrator by noting that ihe arbitrator may not substitute his oi
her judgment for the judgment of the individual whose
decision led to the grievance.

5. To secure an expiration dute of (date specific) with no
reopeners during the term of the agreement.

6. To deleta the provision for peer review in cases co'icerniig
Termination for Cause.

7. To avoid inclusion of any reference to "past practice” in the
scope of grievable matters esiablishad by Articie n.

8. To avoid the inclusion of other positions in the bargaining unit,
specifically adjunct faculty.

9. To avoid released time for union officers to engage in union
affairs.

10. To clarity language on facuity schadules to reflect the
arbitrator's award in Grievance #145,

11. To secure the right to modify faculty saianes unilaterally in
disciplines in which the inarkel creates difficulty in facuity
recruitment and retention.
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your administration. Delineate the responsibilities of the individuals who
will engage in the negotiating process, from the members of the negotiating
team to the members of the board. Reduce this delineation to writing, and
be certain that all persons involved receive the statement of delineated re-
sponsibilities, understand the delineation, and abide by it. Establish param-
eters for the bargaining, a list of goals and objectives that describes what
vou want to achieve and what you want to avoid. Reduce the parameters to
writing and secure board approval of them, and keep this document at hand
as your definitive marching orders for the negotiations. And do not agree
to any provision that runs counter to the established parameters unless you
have been back to the board and secured authority for the deviation from
the original plan.
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Gathering Data Prior to Bargaining

As a chief negotiator, you will need to gather various types of intormation
before you draft proposed parameters for bargaining or contract proposals
for the table.

Spend some time initially designing the process of data collection and
analysis: what information is to be sought from which sources, the staff to
be involved in compilation and analysis, the schedule of activities related to
data-gachering, and the format of final reports. Advance your plan for data
collection and analysis to the president (and to the provost, in faculty bar-
gaining) before you start the process, allowing time for raising questions
conce -ning methodology and suggesting alternate approaches. Here, as al-
ways, be certain that you are in agreement wich the president on the approach
to be taken.

If you are approaching negotiations with a macure union with which you
have negotiated previously, review the record of prior bargaining to see if
there is a consistent union approach to assembling data and presenting it to
support the union’s position. If the union has a standard approach, be
prepared to deal with it,

The activities described in this chapeer deal primarily with che negotiation
of successor agreements, which invariably begins with the existing agreement
as a point of reference; the unique challenges of an initial faculty agreement
are discussed fn the following chapter.
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Reviewing the Grievance Flow

A review of grievances filed during the term of the agreement is a logical
place to begin. Outline cach grievance and its resolution, and study the
outline carefully. However closely contract language is reviewed by both
parties at the table, ratified agreemenrs are subsequently scrutinized by the
far larger audicnce of the bargaining unit and chairs and deans, and provisions
are applied or tested in situations not anticipated at the bargaining table.
As a result, you will routinely have some problems of clarity to resolve.

In addition to problems of language, look closely for patterns in the
grievance flow that may be informative in other ways. Are grievances con-
centrated in onc college or department? Focused heavily on one section of
the agreement? Are they numerous or few? Increasing in volume, decreasing.
unchanged? Gricvances are collectively the major formal indicator of how
well or how badly the agrecment is working, and generally provide useful
information about what adiministrators are doing cftectively, and what necds
to be improved.

Measuring Faculty/Staff Morale

Equally important but much more difficult to measure is the general
morale of the faculty or staff in the bargaining unic. This is not so neatly
recorded as the grievance flow, but ample indicators are available in the
union newsleeter, the columns and letters to the editor of the student news-
paper, the memoranda that arrive on your desk, the casual conversations you
have with faculty and staff, and the grist of the campus rumor mill. Cencern
for faculty and staff morale should not be limited to the times you are
preparing for negotiations, but at that time take a close look at the situation
from the perspective of collective bargaining to see what, if anything, it
suggests to you in terms of bargaining strategy.

Reviewing the Agrecement

A third usctul activity is a caretul rereading of the current agreement. Ie
will be difficult to take a fresh look at this document it you have worked
with it closely over a period of years, but try carefully to read it as it you
had never seen it before, analyzing it in detail tor clarity and coherence,
(The negotiating team, particularly 1w members who have not been to the
table previous.y, are of major help on L his.)
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Surveying the Administration

Survey deans, chairs, and department heads, the persons who have had
the most experience in administering the day-to-day activities of the insti-
tution under the agreement. The standard instrument used on my campus
breaks the agreement down into summarized articles and subsections, and
asks each respondent first to comment on the impact of the provision (positive
or negative, major or minor), and second to recommend a course of acrion
relative to that provision (delete it. retain it, or modify it). In addition—
and this is important—we ask each respondent to add narrative comments
or suggestions. A portion of the survey instrument appeais as Fioure 3.
Meetings with deans and chairs may also provide usctul informetion to you
from this key group of people.

Assuming you have been administering the agreement during its term,
there should be no great surprises in the results of the survey, but be certain
that you provide your deans and chairs with a full opportuaity to share with
you their concerns about the upcoming negotiations. Evaluate their com-
ments with care as part of the preparation for the bargaining table.

Analyzing Union Preparations

To the extent that you are able to do so, analyz. carefully union activities
in the early stages of preparation for bargaining. Each party’s preparations
are confidential, and tend to be tightly protected as such, put numerous
bits of information will be available <o help you understand what to anticipate
in this season’s negotiations. Who has been selected to serve on their ne-
gotia'‘ng team. «f they were elected, by what numbers and percentages, and

from of candidates? How many members of the bargaining unit
are . rthovizing dues deduction? Is there a trend suggesting growth
or loss »cent years? Has the union surveyed its membership? Is the

union ne' sctee. sounding the usual drumbeat that announces the beginning
of bargaining? Is the tone quicter, or even more strident, this year than in
previous ycars? Much of this will be easily discernible, and a preliminary
analysis of where the union appears to be coming from will be helpful in
the initial development of the management strategy.

Securing External Data

Finally, some data will be needed trom external sources and must be
evaluated as part of your inivial preparation. For faculty, national salary data
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Figure 3
EXCERPT FROM MANAGEMENT SURVEY

Survey Concerning Agreement with Hourly Staff
INSTRUCTIONS: Please complete this survey basing your responses upon your
knowledge of or experience with the current Agreement with hourly staff, Add
comments on the survey form, or in a separate memorandum. Co.*lete and return
by hand delivery to the office of the Vice President—Personnel Services no later
than 5:00 p.m. on September 15. Your assistance is appreciated.

—ACTION— -—~IMPACT—
CHECK THE APPROPRIATE BLOCK W wow ‘;J g
IN EACH COLUMN; a EEg 8 E K
COMMENT AS NEEDED. w 8 (CTJD < 8
g = o a S % z
k2 ES C ¢ w o &
ugtor (32 F 29
x <
1. Article 3 ‘PAY) provides step and ‘5’ ‘&% %g =S 3 5 5 =
longevity increases. 0O o 0o O 000 d
2. Article 3 also provides "Premium
Pay" to people who work during
emergency closings. 00 0o (I W IR W N
3. Article 5 (UNION RIGHTS)
provides access to bulletin boards,
meeting rooms, etc. 0 0 I L3 OO 00
4. Article 5 also provides for
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collected chrough the tederal government's Higher Education General In-
tormation Services and analyzed and disseminated by the American Asso-
ciation of University Protessors will be critical, as it relates to universities
comparable to your own. State-wide faculey salary data may also be relevane
and usctul. Your insticution’s costs tor fringe benefies muse be studied care-
tully, as your concern will be with total compensation costs, not salarics
alone. The current rate of intlation is obviously important, as is informatton
on the local cost of living and curient data on salaries paid in your arca to
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non-university staff performing duties comparable to members of your bar-
gaining unit. You should also review the current pattern of wage and salary
settlements nationally and in your state or region, particularly those involving
bargaining units similar to your own. You should also be familiar with the
details of salary increases for other bargaining units on your campus, and
increases that have been given to staff excluded from collective bargaining.
Comparative data may be available 0. certain other issues that will be far
better understood in light of external comparisons. Gather such information
as you can on faculty workload, tuition remission, insurance benefits, and
summer teaching opportunities at universitics comparable to your own.

Summary

By way of summary, 1 would suggest that your data-gathering activities
include the following components. Begin your preparatory research by ana-
lyzing the types of information that will be nceded, sub-divided into that
which is already available and that which will have to be gathered. Draft a
plan for gathering, compiling, analyzing, and summarizing the results of
your research, and secure agreement with the president on the appropriateness
of the plan. Analyze the flow of grievances during the term of the current
agreement, noting problems of contract language and possible administrative
problems. Review what yo. know about the current state of faculey/staff
morale. Review the language of the agreement itself. Survey the deans,
chairs, and other members of management who have been engaged in the
daily operations of the univesity with faculty or staff covered by the agree-
ment. Analyze the union's activities and attitudes in the early stages of
preparing for negotiations. Secure and analyze available external data on
salaries, fringe benefits, and working conditions for faculty and staff at
comparable institutions.

When the data has been gathered, the chief negotiator and the negotiating
tearn should review the information carefully. This review should lead to
the drafting of the goals and objectives in negotiations, as well as its com-
panion piece, an outline of changes in the agreement to be proposed to the
union at the outset of bargaining.
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The First Faculty Contract

Negotiating an initial faculty agreement is a unique institutional expe-
rience, and its importance is difficult to exaggerate. This may be the only
occasion when the slate is ever perfectly clean, and management should make
its record carefully and clearly. The goals you achieve in the initial nego-
tiations, and the errors you make, may well have a life far longer than the
term of the agreement itself.

Analyzing the Background

Your first task as a chief negotiator should be to review and analyze the
situation that led to the pending negotiations. Much of this information
will be available to you, but it needs to be organized, reduced to writing,
and studied from the perspective of what it suggests about the negotiations.

Did the faculty vote follow a contested campaign between two agents
with different ideological positions? Was there a significant movement among
the faculty supporting “no representation?” Did the university run its own
campaign opposing organization? What were the vote counts, in absolute
numbers and as percentages of those eligible to vote? Was faculty support
concentrated in certain areas of the university, and if so, where? Does the
movement appear to enjoy broad support, or represent the cfforts of a simall
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cadre? Above all, what key issues or administration policies and practices
apparently provoked or lent support to the faculty vore for representation?

A second part of the initial analysis is a systematic review of existing
policies and practices related to faculty personnel matters. You need to be
thoroughly familiar with policies in these areas, as well as the provisions of
the faculty handbook. Equally important is a close examination of actual
practices in these areas; you cannot assume thae in all departments and
colleges personnel practices have conformed to estabiished policy until you
have confirmed it. You may well be surprised, and if so better sooner than
later.

The faculty union can be expected to view existing personnel policies as
a floor, a base from which to negotiate upward to increased levels of job
protection, promotional opportunities, and salary structure. You, conversely,
will view parts of the status quo as the desired endpoint of negotiations,
other parts as non-negotiable management rights (in the context of collective
bargaining), and still other clements as opportunities <o clarify or strengthen
ambiguous areas of faculty rights and responsibilities. Your necessary first
step is to understand in detail existing personnel policies and practices as 2
point of reference or departure.

Understanding Legal Obligations

You need also to become immediately and thoroughly familiar with the
details of the legal jurisdiction in which you will be negotiating. (Appendix
A offers some general suggestions for further reading.) Depending upon the
jurisdiction, your obligations and your options will be limited or supported
by provisions of law that create obligations and restrictions, while protecting
you against some provisions the union may be secking. Be sure that you
understand as fully as possible both your obligations and your rights.

You will need, in essence, a crash course in the law governing the ne-
gotiations in which you will engage. Legal assistance in this process is

. desirable. You need also to become familiar as quickly as possible with the

O

operational aspecrs of the collective bargaining process. You can learn a great
deal of this through reading, but interaction with peers who have already
been through the process offers advantages for which there is no substitute.

The Benefits of Networking

Newly designated chief negotiators often have a sense of apprehension, a
teeling that the task before them s an intimidating one tilled with risk and
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unpleasantness, unbalanced by prospects of gain. This uneasiness will be
compounded if you are working without the assistance of a mentor experi-
enced in negotiations. (Your colleagues on the negotiating team are a major
asset in this regard, but if they share your inexperience, their assistance will
be limited.)

Other universities have long been involved in collective bargaining with
faculty, and on cach of these campuses are staff members who have been
through all of “he problems you will encounter. If you are not already part
of this network, tap into 1t quickly and establish coriact with your coun-
terparts at other universities that most close'y resemble your own. It has
been my experience thau chief negotiators at otl er universities are remarkably
accessible and candid, willing to share fully infc rmation and documentation.
Your cohorts elsewhere in the profession can “e an invaluable source of
informal advice and peer support.

If yours is a public university, there is probably a si.ce or regional or-
ganization of staff engaged in personnel and labor relations activicies in higher
education. These organizations are particularly helpful when all the partic-
ipating institutions are subject to the same law governing negotiations.
Private institutions have similar networking organizations, and here too you
may find assistance. At the national level there are conferences of people
engaged in collective bargaining, and these tou can be helpful.

When you have identified a number of universities comparabie to your
own, and established contact with your counterparts there, secure copies of
their faculty agreements and study them carefully. Find out which portions
of the agreements are believed to have worked well, and which have created
problems. It may be worthwhile for you to visit two or three of these
campuses, to discuss in detail the collective bargaining experience from the
perspective of the negotiator, the provost, the deans, and the president. If
you have an opportunity to talk to the individuals who played the key roles
in negotiating the initial faculty contract, ask them what, in retrospect, they
wish they had done differently in the first round of negotiations.

Securing Professional Assistance

If neeworking is a critical mode of securing assistance in preparation for
bargaining, another option (o consider is sccuring protessional assistance. 1
have mentioned the desirability of the chief negotiator having the assistance
of an attorney in becoming familiar with the legal jurisdiction that will
govern negotiations, and the necessity of a careful legal review of decisions
and proposals that relate closely to the provisions of the legal code. In
addition, you should consider hiring an experienced university negotiator
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on a consultancy basis to assist you in some aspects of the negotiations away
from the table. An experienced chief negotiator can conduct informal work-
shops on the negotiating process, offer suggestions on overall approaches,
assist in the preparation of management's proposals and the analysis of union
proposals, and generally be available for instant consultation when things
take a stareling and unexpected turn for the worse. (They will.) The total
amount of time you will need to utilize such a consultant may be surprisingly
small, and the cost will be negligible in the context of the risks involved
in negotiating any initial faculty contract.

This approach to negotiations has the advantage of retaining couerol of
the negotiations in the hands of those individuals who know the university
best and have a long-term interest and commitment to it, while simulta-
ncously giving you the bencfits of someone experienced in the process.

Preparing Initial Proposals

Having analyzed the events that led to the taculty decision to unionize,
familiarized yourself in detail with the legal and operational aspects of col-
lective bargaining, sccured assistance from your counterparts and perhaps
from a consultant, you .ad your negotiating team should be ready to prepare
the initial set of management proposals.

You are not required to present initial proposals to the union; you may
instead accept their proposals as the basis for opening negotiations, To do
so is a mistake. If the union's viewpoint is the sole initial point of reference,
the union will have staked out the field on which you are to play. The union
will have defined the only proposed outline of scope and s'.bstance of bar-
gaining, and the strong tendency will be for the bargaining to become a
determination of how much of their package they will secure. Do not be in
the position of merely reacting to proposals presented to you. Take the
offensive from the beginning ro define the concract as you would like to see
it, and incorporate this view in your initial proposals.

Critical to the preparation of initial contract proposals is a thorough
understanding of the scope of bargaining: what you must negotiate, what
you may negotiate, and what you should not or may not negotiace. Scope
is discussed in Chapter 5.

Your initial package of proposals should generally reflect the narrowest
possible construction of what is to appear in the first agreement involving
the rights of the union and the members of the bargaining unit; conversely,
you scek the breadest possible construction in language that relates to man-
agement righes. (By no coincidence, the union's initial proposals wili be the
precise opposite.) For example, one of your cornerstones will be the reserved
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rights article, which establishes the principle that the institution retains all
legal authority to operate the university, except to the extent that specific
provisions of the agreement have madified those rights. This provision should
be broad, clear, and nnequivocal. By contrast, a grievance—the mechanism
whereby questions are raised about the meaning of the agreement and ad-
judicated—should be defined as tightly as possible, to include only matters
specifically addressed by the agreement itself.

Your initially broad proposals on management rights will gencrally tend
to get narrowed so.newhat in the bargaining process, and your narrow pro-
posals concerning union rights will be broadened a bit, but your movement
in thesc areas will be the essence of the negotiating process. Always begin
with some “room to move” wherever possible. (Salary issues are only the
most obvious examples of this.)

A word of caution about initial management proposals ts in order. Do
not put a proposal on the table that you would not be happy tu sign
immediately, and do not offer proposal; that are unrealistically negative
simply in order to create room for subsequent movement. You risk giving
the union ammunition to use against you with the membership. A colleague
of mine was once pressured to propose a reduction in the number of annual
sick leave days from 195 to eight; 15 days leave had been the standard for
years, appearing in the statute which predated collective bargainins In the
weeks following the proposal to reduce sick leave, the number of employees
authorizing union dues deduction increased by 50 percent. The ratified
agreement provided for 15 days of sick leave. A uscful tese for evaluating
draft proposals from this perspective is to envision the proposal published
in the student newspaper, or in the union newsletrer: would you be com-
fortable in detending it? If the answer is no, you should reconsider the
proposal.

With your initial package of proposals completed, reviewed, and related
to the parameters discussed in Chanter 2, you will be ready to go to the
bargaining table.

Faculty/ Administrative Relations and the First Contract

An important clement in all taculty negotiations, particularly ftor a firse
contract, is maintaining or establishing good faculety relacions. This may
sound paradoxical in the adversarial context ot labo/management relations,
bur representatives on both sides of the table need to understand, and to
remember, that they have common cause in finding a resolution of their
difterences that will not impair the abilic; of the university to carry on its
1aission.
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It the initial faculty negotiations have followed a bitter campaign, or
reflect the culmination of longstanding faculty discontent, reestablishing the
proper tone of mutual respect in faculty relations may be a lengthy and
difficult process, and may indeed require several years. The process should
begin as carly as possible, and you should use the negotiating process to
pursue this goal.

Do not personalize issues discussed at the bargaining table, and try to
dissuade the union’s representatives from doing so. Try to avoid lengehy
discussions of past faculty grievances, focusing discussion instead on the task
of establishing contract piovisions that will subsequently govern the issues
under consideration. If you become the target of gibes or insules from across
the table, do not reciprocate, and be sure that the members of your nego-
tiating team follow your lead. If you learn that members of the administration
are causing problems through indiscreet anti-union comments, get to them
quickly (or have the president or the provost do so) to be certain they
understand that such comments are inappronriate and counterproductive.

Always bear in mind the long-range viewpoint as you work through the
process of negotiations. In the short run you are sceking an agreement, bur
your actions should also reflect your awareness thae faculty and administration
will need to be working together in pursuit of mutual interests long after
the agreement has been ratified-—and expired. Maintaining a long-range
perspective in the heae of initial negotiar ns is a trying challenge, but it
should be one of the cornerstones in the education of both parties in the
collective bargaining process.

The First Contract as Status Quo

First contracts are of critical importance because of their precedential value.
Every subsequent round of negotiations will begin with the existing agree-
ment as the point of reference.

Collective bargaining for faculty may emerge in a flush of excitement
among its strongest advocates, a conviction that the old order of adminis-
trative authoriry is to be swept away and replaced with a bright new academic
world in which faculty exercise their proper role in the central governance
of the university. They go to the bargaining table to secure enforceable
contract language to detine faculey rights in a legal framework that will not
be subject to administrative whim or caprice, and in the process the faculey
learn that “to define” means at its root to rescrict and to limitc. With the
ratification of the agreement, the faculty w!t have precisely whae they have
secured through contract language; authority in other arcas will remain in
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the hands of the administration, perhaps more starkly so than prior to the
advent of collective bargaining.

Members of the administration often go through a parallel educational
experience. Sorne may consider cthe appearance of faculty unionization in
apocalyptic terms, hearing in ir the death knell of traditional university life.
Fortunately, the administration’s worst fears are generally as unfounded as
the faculty’s brightest hopes. What emerges from bargaining most often is
a tightened delineation of rights, authority, and responsibilitics, an agree-
ment that provides the faculty with specific benefits and protections while
defining with more precision the residual administrative authority.

The first agreement quickly becomes the new status quo, the accepted
ordering of administration/faculty relations. Ali institutions and individuals
are to sume extent prisoners of the status quo, reluctant to abandon the
known for the unknown, the old for the new. (“But we've a/ways done 1t
that way!")

Hercin lic :he critical nature of the first agreement, both in terms of the
subjects incorporated as negotiable and the provisions that relate to those
subjects. If you err by negotiating on subjects that should have been excluded
from bargaining and reserved as management rights, negotiating them out
of a successor agreement can be difficult or impossible, because you will
then be seeking to “‘take away” established rights. Conversely, reserved rights
and protected management decisions will also tind acceptance as part of a
rew status quo, and your task in retaining these provisions in subsequent
bargaining will be made muck simpler.

First contracts are of such importance that you should be prepared to go
to almost any lengths to secure the proper balance of faculty benefits and
management rights. If it becomes clear that a salary package somewhat larger
than you had envisioned will secure your goals in non-fiscal areas, the agree-
ment may well be a bargain at the price. If the negotiations defy resolution
to the point that a strike is threatened, do not be panicked into capitulating
on key issues. An acceptable agreement secured after a bad strike can be far
preferable to a bad agreement reached without a strike.

Time and the First Contract

Finally, time is always an important element in negotiations, particularly
for a first faculty contract. Typically, ir is a lengthy process, often requiring
a year or longer. The amount of time involved may surprise rhe people on
both sides of the table, and invariably there will be a poine at which weariness,
if not ourright exhaustion, will take its toll. You may tind yoursclt privately
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eager to ronclude the ritual of debate and discussion, often at the end marked
by interminable repetition.

Do not rush to agreement. Your faculty counterparts will be as subject
to the wearing down process as you are, and perhaps more so. (Their con-
stituents are more numerous, and may be asking with greater insistence and
frequency why agreement has not been reached.) Remember two simple
considerations. Which party has the greater need to reach closure? Almost
invariably, the answer is, the faculty. Seccnd, what do you risk by not
reaching agreement? Absent a credible strike threat, the answer is typically,
very little.

Persevere until you can get an agreement that satisfics your legitimate
management goals and objectives.

Summary

The activities described in this cliapter have necessarily been placed in
sequential order, but this does not mean that they should be pnrsued onc
at a time, Much of the chief negotiator's work moves torwasd on various
fronts simultaneously, as you gather data, meet with people, develop strat-
egy, build relationships, draft proposals, and prepare for the negotiations.
A good ruie for managing workload in negotiations is that vou should
complete any task as soon as you have all rthe information needed to complete
it. Bargaining usually involves many scenarios in which complex and time-
consuming plans may need to have been finished several veeks ago, in order
to have been reviewed and evaluated, to be put into play tomorrow. To the
extent possible, do it all as early as you can.

To summarize the key activities and concerns that are of particular im-
portance to negotiating an initial faculty contract, I suggest you begin with
a careful review of the events leading to the unionization of the faculty,
seeking to understand what you will encounter at the bargaining tavle and
what major problems will require particular attention. Review existing per-
sonnel policies and practices. Acquaint yourself as thoroughly as possible
with the details of the laws that will govern tne negotiations securing legal
assistance in the process. Establish contact wich the network of other profes-
sionals who are engaged in collective bargaining in higher education, and
seck their assistance; if feasible, cultivate in more detail a smaller ncework
of individuals whose institutions and responsibilities closely resemble your
own. Develop an initial set of proposals that will reflect your view of what
the final agreement should be, leaving room for movement op various issucs.
Try to buila positive faculty relations, remembering that in the longer term
the faculty and the sdministration will need to work together in the pursuit
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of common goals. Remember that the first faculty agreement will be of
historic significance to all future faculty bargaining on your campus, as it
will embody a new status quo of faculty/administration relations; define its
scope and negotiate its provisions with care,

Finally, do not be overly frustrated if the initial negotiations continue for
vhat seems an inordinate amount of time. Your faculty colleagues will also
ire, and time will probably be working to your advantage. Don't rush it.
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The Scope of Negotiations

Subjects of collective bargaining are divided into three categories: man-
datory (which the employer must negotiate), permissive or voluntary (which
the employer may negotiate, but is not required to), and prohibited or illegal
(which may not be negotiated). Like all systems which seck to define phe-
noniena by assignment to category, this one sometimes yields to a stubborn
reality that defies categories and slips instead into the grayness of gradation.
The two ends of the spectrum are clear, the middle often cloudy. You must
negotiate salarics and workload; you may nor negotiate away the protection
afforded employ.es under various pieces of civil rights legislation,

Restricting the Scope

A routine part of negotiations, especially tor an initial contract, is the
response by management to union proposals on issues on which management
is not required to bargain. The critical preliminary evaluation must be to
determine whether to accept the proposal as relating to a proper subject for
negotiations.

For example, 1 once received a faculty proposai that would have detined
a university liquor policy, giving facuity complete authority to serve alcoholic
beverages at any taculty function where chev deemed it appropriate. 1 re-
sponded that vie were not thrilled by the prospece ot the guaranteed righi
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to serve martinis at a 10:00 a.m. department meeting, but more importantly
we did not believe we had any obligation to negotiate a liquor policy. The
faculty responded that the existing liquor policy, promulgated unilaterally,
was restrictive to the point of absurdity, a cause for embarrassment to mature
professionals. Pressed on the point, 1 offered to agrec to the following: “No
employee shall, as a condition of employment, be required to consume
alcoholic beverages.” This, I argued, met management’s obligation to ne-
gotiate “conditions of employment.” The faculty did not agree, but the issue
" the wayside, and no reference to alcohol appeared in the completed
.nent.

Jote: questions of the scupe of bargaining may be contextual. For brewery
v kers, who otten receive quaritities of their product free, asa fringe benefic,
the company's beer policy for its employees is presumably a mand-ory subject
of bargaining.)

Unions routincly seek to define the scope of bargaining as broadly as
possible as it relates to union rights; management pursues a narrow definition.
A ommon union proposal asks management to agree to “maintain standards”
or "past practices” in effect at the time of ratification. The union argument
is that 1o agreement can address all the details of working conditions, and
in those instances in which management has decided to follow certain pro-
cedures or grant certain benefits, the union needs protection against unilateral
revocation or moditication. Such proposals are anathema to management
chief negotiators, especially when the language is loosely drawn. Given the
decentralized nature of universities, central administration never knows all
the details of practices at the deparement level. To agree to “maintenance
of standards™ is to broaden the scope of negotiations in ways that cannot be
fully understood in advance, and to yield management’s authority to correct
errors when they surface.

Exceptions to Limiting the Scope of Bargaining

Occasionally management may find it desirable to broaden the scope of
negotiations rather than narrow it. The conventional management wisdom
of seeking the nariowest possible scope is often a defensive tacric, a response
to union proposals that would take you into arcas you do not want to enter,
and ir this context the conventional wisdom is sound. You may, however,
tind cccasion to take the oftensive by establishing detailed contract language
that secures ohjeciives desired by management.

Sexual harassment can be such an issue. The range of acceptable sexual
behaviors has broadened greatly during the pase quarter-century, and over
the same period university restrictions on sexual activities have been gready
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reduced, in some instances all but abandoned. A possible by-product of
greater sexual freedom involves unwelcome or coercive sexual advance.  (This
is not a new phenomenon, but society's sensitivity to it has increased sig-
nificantly in recent years.) The problem is particularly troublesome when
faculty/student or supervisor/staff relationships are involved. Collective bar-
gaining can offer an opportunity to define with some precision which sexual
behaviors are proscribed, and what penalties may be incurred by violation.

Other issues may suggest a management position of broadening the scope
of agreement language rather than narrowing it: faculs y consulting activities,
absence from campus, and accessibility to students are obvious possibilities,
You may in fact discover that the environment of collective bargaining, in
which the faculty have formally declared cheir desire to put all issues of
working conditions on the bargaining table, provides opportunities to address
sensitive issues that have not been dealt with prior to bargaining because of
political difficultics.

The Scope of Faculty Negotiations

The scope of bargaining for university faculty is a major area of collective
bargaining that is not only different in higher education, but probably
unique. The professional lives of faculty are typically filled with activities
and decisions that in any other personnel context would be a matter of non-
negotiable management rights. Faculty play major roles in the decisions to
hire other faculty, to award them tenure or to separate them, and to promote
them. Faculty design the curriculum and often sit on the committees that
select presidents, vice presidents, and deans. Faculty exercise great control
over their professional lives and their work schedules, and they gor about
their day-to-day tasks unsupervised in traditional personnel terms. They are
seldom thought of as “employees,” because in traditional terms they are not;
they arc at the heare of the university, detining it and sustaining it, practicing
their profession with great latitude and discretion.

W'en faculty organize and come to the bargaining table, they are in the
paradoxical position of utilizing a procedure traditionally employed by in-
dustrial workers, but utilizing it in a university setting to address the work
lives of management level professionals. As the union seeks to negotiate on
the governance of the university, management retuses—rto the extent that
it can—arguing that these issues are outside the scope of negotiations. But
management’s position is also paradoxical, in that no university adminis-
tration wants to transform its faculty into a factory-type clock-punching
work force, through collective bargaining or any other avenue. Thus the
'ines are drawn for what is often a major debate in faculty bargaining.
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Three examples will illustrate faculty efforts to broaden the scope of
bargaining, and in the process inject itself into areas typicaily considered to
be reserved for management. I once received a proposal from the faculty for
a system that would provide for periodic and formal evaluation of the “ac-
ademic deans and other administrators,” including “the ctfects which may
be anticipated to resule from such evaluation.” (The “effects” were never
specified, or agreed t0.) I k e received a proposal to permit administrators
outside the bargaining unit to utilize the union grievance procedure on
complaints relating to teaching assignments for those administrators. 1 have
seen a faculty proposal to use the grievance procedure to permit the union
or any bargaining unit member to grieve and arbitratc disputes growing out
of “provisions of the Agreement, Board and administrative policies, past
practice which is not superseded by this Agreement, and the law.” None of
these proposals were acceped. If roposals from both parties are not initially
screened from the perspective of the proper scope of bargaining, the only
restriction on what may be placed on the bargaining table will be che
creativity of the parties.

In the private sector, the United States Supreme Court has largely resolved
this conflict, albeit to the great dissatisfaction of faculty unions. In Yeshiva,
the court held essentially that university faculty who pass certain tests of
participation in governance are managerial employees who are not entitled
by law to participate in collective bargaining. The primary impact of Yeshiva
has been to bring to a vircual hale the drive to unionize faculty at mature
universities in the private sector, and has led a number of universitics to
decertify faculty unions which had been certified prior to Yeshira. Second-
arily, the decision has probably raised consciousness about the general issuc
of the scope of negotiations, as well as who may be represented in them. In
the public sector, however, the scope of faculty bargaining remains an issue
of concern.

Negotiating on Issues of Faculty Governance

Management has basically three options in dealing with governance issues
at the bargaining table. The simplest is to omit any reference o a governance
issue in the negotiated agreement, “nd then to continue the traditional
practice of faculty consultation. (If the proposal involves a prohibited subject
of bargaining, you should find suppore for your refusal in the law and at
the labor board; if it is deemed a permissive subjece, in theory the union
generally cannot go to impasse over it, although the union has the right to
propose it and argue for it.) The continued collegial participation of facuity
in areas not covered by the agreement is common. Thus, one will find few
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if any negotiated agreements which provide for the selection of deans, but
one will routinely find faculty representation on decanal search committees,

The second approach can be considered partial negotiation, and is not
uncommon. You may agree to identity the body (e.g., the senate) which
will have stated governance authority in a given area, or identify the authority
or procedures involved in decision-making related to governance matters,
while reserving the right to overrule recommendations emerging from the
procedure. The right to overrule such decisions may be barred from grievance
arbitration. Thus the governance issue may be “negotiated” in the sense that
it is addressed in the agreement, but management's right to make the final
decisions is protected against third party review and determination.

The third approach is to negotiate fully on the subject without restriction
or reservation, knowing that decisions made in this area will be subject to
challenge, review, and determination by an arbitrator. This approach is
obviously undesirable in a general sense, as it breaches the wall of manage-
ment rights. However, a given issue may be so politically se..sitive that an
agreement cannot be reached without addressing the issue. If that occurs,
management must confront the dilemma of either yielding on its refusal to
negotiate, or facing the prospect of not gaining an agreement, and then
weigh carefully the implications of the choice to be made.

A word of caution is in order on the long-range implications of the
negotiability of any given issue. Union representatives, like their manage-
ment ceunterparts, are aware that Rome was not built in a day, that neither
party ever accomplishes all its goals in any set of negotiations. The union,
or management, may agree to resolve an issue by accepting a modest proposal
to be included in the agreement as a way of securing a foothold in new
territory, an initial positi. 1 that can be expanded in future negotiations.
Union leaders understand that once you have agreed to negotiate any pro-
vision on an issue, they have won the redefinition of the question fron
whether to bargain it to what will be required to settle it, and that is no
small victory. On a variety of issues, your agreemenr to negotiate at all
requires crossing a line from which you may not subsequently be able to
retreat.

An important dimension of the negotiability of an issue is whether a
problem exists that needs attention outside the arena of eollective bargaining.
Management should always be responsive to problems encountered by taculty
and staff, and a refusal to negotiate on a subject does not mean corrective
action may not be in order. My discussion with the facult, on the liquor
policy prompted a reexamination of it, and led to an information agreement
that the policy would be reviewed in detail following the completion of
negotiations. This occurred, a liber: ized policy was adopted, and no more
has been heard about the matter at the bargaining table. To note what should
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be obvious, continual discussion and efforts to solve problems should be
ongoing, not only because it represents sound faculty/statf relations, but
because it will reduce the number of problems you will encounter the next
time you go into bargaining.

Summary

To summarize, I believe it critical for management representatives to have
a thorough understanding of which issues must be addressed during nego-
tiations, and to evaluatc union proposals carefully from this perspective.
Move only with caution i1to permissive subjects of bargaining. On faculty
governance issues, scek some method of achieving the contradictory obli-
gations of securing a ratifiable agreement while preserving management'’s
authority to maintain the successtul operation of the university. Do not
forget, during debates with the union over the scope of bargaining, that
problems which surface need to be resolved, even if you consider them non-
negotiable, because to some extent the union’s problems are almost always
the university’s problems.
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Managing the Management Team

An important element in successful negotiations is the management of
management itself. The “"management team” in its broad sense comprises
the board, the president, cabinet officers, deans, division heads, department
chairs, and administrative department heads. Different groups will require
different types of attention.

The objective is to mold those individuals charged with making and
executing the key dcecisions into a unified and decisive force that can meet
the union’s representatives with a consistency and purpose that will lead to
successful completion of the bargaining. It is highly desirable that menage-
ment be united by consensus, an informal agreement among those involved
as to the course of action to be pursued and the positions to be advanced on
specific issues. It is worth a good deal of effort and compromise to achieve
such a consensus. If consensus cannot be reached after proper deliberation
and discussion, however, authority must be invoked and decisions must be
made and accepted. The key players must understand that the decisions are
to be accepted, and if not explicitly supported, at the very least muse go
unchallenged outside the privacy of contidential discussions of management
staff. Negotiations on the management side are not ultimately governed by
the democratic vote of any group other than the board.
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The Problem of Divisiveness

Divisiveness may create manv problems. "In critical issues, Jivisiveness
is by definition a weakness, an inability to fulfill the primary responsibility
of collective decision-making. In extreme cases, the result is indecision, and
the paralysis that may follow the inability to establish a position. This can
occur to the union as well as to management, and nothing is more frustrating
for a chief negotiator representing either party than trying to negotiace with
a counterpart whose constituency cannot collectively decide what its position
is to be. Such indecision invites contempt. Divisiveness also undermines
your credibility on other positions you have taken; if management is badly
split on Issue A, the union will wonder if you are really firm on Issues B,
C, and D. If a divided management includes vocal supporters of a position
stmilar to that held by the union, do not be surprised to see union leaders
executing the “end run” by going directly to members of the board or the
adminiscration who are perceived to support the union’s position. The goal
will be to build support wherever it can be found; the result will be damage
to management’s structured approach to negotiations, and perhaps even
greater management disunity. Finally, a major problem of management
divisiveness can lead to the politicizing of management’s internal decision-
making process. If management finds itself evaluating options first from the
perspective of what compromise will be acceptable to competing factions
within its ranks, it will no longer be asking the pr per primary questions.

To the extent possible, unite all the individuals on the management team
as tightly as possible on the overall course of action to be followed, and
make cvery effort to keep them united through the bargaining process.

The President and r+ . Board

I have described carlier the careful work that needs to be done in order
to prepare the board for the negotiating process and to secure from it approved
parameters within which to negotiate. With this in place at the outset of
negotiations, the president shoutd consider what will be required to keep
the board informed and adequately involved as the bargaining progresses.
The answer will be determined in large part by the size, the structure, and
the preferences of the board, and by the nature and freauency of interaction
between the president and the board. Communication with the board requires
careful and continual attention. Do not prepare your board members in detail
for the bargaining, only to forget about them until you have reached an
agreement or goteen into trouble. Keep them with you.
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The President and the Chief Negotiator

The pivotal relationship in bargaining is that between the president and
the chief negotiator, Here too candid consultation is necessary, tollowed by
a clear communication of expectations from the president. The president is
entitled to rhe services of a chiet negotiator who will work diligently to
secure an agreement within established procedures and parameters; who will
be carefully loyal, in the sense of never undercutting the president in dealing
with the union; and who will keep che presidenr tully intormed on all aspects
of bargaining. For this to occur, the president must give the chief negotiator
broad trust and significant latitude to do the job. (How much latitude che
chief negotiator is to be granted needs to be understood precisely at the
heginning of the negotiarions.) The chief negotiator, in turn, is entitled to
a president who will consider carefully the position of the negotiator on all
issucs related to bargaining; who will establish and communicate with pre-
cision what is expected in the negotiations; and who will support the chief
negotiator so long as he or she is following the approved course of action.
The chief negotiator must remember in general that he or she is not an
independent contractor, but a staff member whose task in no small measure
is to turn in a performance that will please the president. If not tended
carcfully, the relationship between the president and the chief negotiator
can sour very quickly in numerous ways, at great risk to the success of the
negotiations. To say that continual and detailed communication between
the two should be part of the negotiations is to understate the obvious.

Major disagreements between the presiden: and the chief negotiator should
be avoided to the catent possible, Occasionally, however, this may not be
possible, and the chief negotiator may be directed to go to the bargaining
table to advance a position he or she is convinced is unwise. 1f you encounter
this problem, explore alternate approaches to the issue under consideration;
almost invariably rhere are multiple solutions to any proble'n, and with 1uck
you will find one that is mutually acceptable to the president and to you.
It you cannot identity an alternate approach that is acceptable, you must
evaluate your objections carefully and choose one of two options. You can
suppress your sense of opposition and follow the president’s directive, or you
can remove yourselt from the negetiations. There is no third course of action
available, 1 have known negotiators who have identitied a third oprion and
signed tentative agreements that violated clear presidential directives; they
are no longer employed as chiet negotiators,

The Chief Negotiator and the Provost

TTniquely important to taculey bargaining is the relationship between the
chict negotiator and the provese. In my experience iv has been a completely
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open, triangular relationship with the president, the provost being included
in all majoi discussions and receiving all information related to negotiations.
It has beon understood that the chiet negotiator and the provost are co-equals
both "1 reporting relationship and access to the presiden:, but on matters
of academic policy the chief negotiator is functionally a staff subordinate to
the provost, as well as to the president. On a host of details the provost and
the chiet negotiator need to be in quick agreement as negotiations proceed;
differences that cannot be resolved between them should be taken to the
president for a speedy resolution. The provost (and the deaus) represent che
chief negotiator’s third constituency, and must ve served carvfully It is
possible for a chief acgotiator to work successfully wich the union in a fashion
approved by the board and the preSIdcnt while simultancously alienating
academic administration; if this occurs, the chiet negotiator will be in serious
trouble very quickly.

The Negotiating Team

Members of your negotiating team must understand precisely how chey
fit into the scheme of things. They cannot function eftectively if they do
not understand precisely what cheir role is, including the basic elements of
responsibility and accountability. On my campus, it is understood that cheir
role is that of an institutional ad hoc committee on bargaining as it applies
toa smg,le set of contract negotiations; they are charged snmulmne()usly with
reviewing and recommcndmg, changes in policy provisions related to and
contained in the agreement, and engaging in the process of negotiations. It
is also understood that the role of the negotiating tcam is finally advisory,
and because of that limitation they will not be held accountable if their
good faith efforts do not lead to success at the bargaining table, It is as
unfair as it is illogical to send a negotiating team of academic administracors
to the bargaining table without giving them authority to define the param-
eters of the negotiations, and then to hold them accountable for failing to
convince the union to agree on management terms. The chief negotiator is
the “cal point of accountability for the success or failure of bargaining, and
s needs to be clearly understood.

Deans and Chairs

Deans and chairs are as critical to faculty bargaining as cthey are o all
other aspects of university administration. Chapter 3 discussed the necessity
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of consulting them in detail prior to the beginning of negotiations, Chapter
8 offers suggestions tor maintaining communication with deans and chairs
during the negotiations process, and Chapter 18 discusses support services
that shouvld be provided tor deans and chairs on an ongoing basis following
ratification of the agreement. Their participative role during the course of
negotiations will necessarily be limited. However, they are a critical element
in the preparations, and they are never to be forgotten in the process of
negotiations, as they are the individuals who will feel the primary impact
of most of the provisions of the agreement.

Middle and Lower Management

Middle and lower management statt present unique challenges, particu-
larly in bargaining with non-taculty units. They often feel somewhat alien-
ated by the process of negotiations, realizing on the one hand thae they
themselves are not permitted union representation, belicving on the other
that they are not kept fully informed by the central administration, or
adequately consulted by it. Over the years I have been periodically accused.
somewhat in jest, of engaging in the Mushroom School of Management;
keep them in the dark and feed them manure. Behind the humor of this
ancient gibe is the sense of middle management that the anionized work
force has made management more difficule, introducing rigidity and restric-
tions that did not previously exist. In turn, middle management’s authority
is restricted, but the expectations of pertormance remain unchanged. Much
of this is gencrally accurate, as making life casier for management is seldom
a goal in union organizational drives, and employers will seddom willingly
reduce their level of expectations simply because of unionization.

The central administration should do what it can to involve middle and
lower management staft in negoriations, to the extent this can be done
without intertering with the ncgotiations process. However, it is simply not
feasible to inform and consult with this group on a continual basis to the
extent they often desire. You should, as discussed eatlier, survey this gro
prior to the beginning of bargaining, and study carefully the information
they give you; you should have representation trom this group on the bar-
gaining team; and you should inform them quickly of pending problems
that are major, or of the rerms of a tentative agreement once it has been
reached. Beyond that, you hope that middle and lower management statt
will appreciate the difficulties of the negotiations process and support your
elforts.

5.'
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Authority and Accountability in Negotiations

Running through all these relationships, and shaping them, is a strain,
a pressure that is imposed by the nature of bargaining, Most administrators
believe in the value of participative decision-making, and bel” ve that they
practice it to some degree. In most situations other than bargaining, when
an institution is not compelled to take a specific course of action within a
specified time frame, the possibilities are muach greater for sharing the de-
cision-making process on matters of policy development, for extensive and
open discussion of alternate approaches to a problem. Collective bargaining,
however, obligates the employer to confer with an adversarial agent and to
reach mutual agreement with it on a number of complex and difficult issues.
The penalties for failure to mecet that obligation in a timely fashion—a
strike, or perhaps worse, a bad agreement—-can be severe, inflicting major
damage on the institution. The “employer” who is subject to the legal
obligations imposed by bargaining is, in a legal sense, the board; in an
administrative sense, the president; and, functionally, the chicf negotiator
whu is sent to negotiate. The responsibility, the authority, and the account-
ability for bargaining ultimately cannot be shared or delegated further. This
necessitates a more authoritarian approach than would be otherwise desirable.

Summary

To summarize, 1 would suggest that it is critically importane that you
develop an approach that defines in some detail which individuals and entitics
arc to play what roles, and to make a continual cffort to keep the management
structure intact as you proceed with the negotiations. Unity is of critical
importance, and it it cannot be achieved through consensus it must be
imposed by authority. You cannot aftord the many problems of a badly
divided management. Be certain that the relationships between the president
and the board, the president and the chief negotiator, the chicf negotiator
end the provosi, the chief negotiator and the negotiating team, and the
central adminiscration and management seaft” are all clearly defined and
understond. Remember the obligatiors that the duty o bargain imposes
upon the universiry, and do not hiesitate to invoke the authority cthat may
be required to permit you to fultill chat obligation.
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Managing Time in Negotiations

Time touches all of the activities thae together make up the negotiations
process, and like all resources it shonld be managed carefully.

Long-Range Planning

Mulci-year planning is highly desirable when possible, although in col-
lective bargaining it is ditficule to make crustworthy projections for any
period beyond the expiration of a given agreement. Assuming that you are
dealing with a number of bargaining units, a goal in all negotiacions should
be to achieve and to maintain a multi-year schedule of negotiations that
relates most effectively to other events, cycles, and activities that can be
projected over a period of several years. This includes relating negotiations
to a pattern of ceffective workload distribution for the chief negotiator and
his or her staft, as well as avoiding the simultaneous expiration of two or
more union agreements (raore on chis later). Thus it is desirable to know at
any point what the negotiations schedule is tor the next two or three years,
and to have in place at least a rudimentary plan of how to deal wich the
sequence of events.

Approximately a year betfore the expiration of an agreement, you should
plan in outline form the scquence of events thae is to follow: who will
presumably go to the table, what the major issues are likely to be, and what
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the timelines will be. Figure 4 suggests a general sequence of preparations
for the negotiations, and it is helpful to adapt a plan that addresses these
activities for each round of bargaining. Figure 5 outlines such a plan, from
the perspective of eight months prior to the expiration of an agreement. |
have done many of these plans, some in great detail, and the negotiations
have never unfolded just as projected. But however flawed a specific plan,
there is no substitute for planning as a method of imposing some measure
of control over events by designing with care and in advance the pattern
you hope to see occur.

Time Constraints ir: the Law

Legal time constraints may be a significant element in the management
of time in negotiations, depending upon the jurisdiction. Ohio's public
sector bargaining law, for example, mandates a tighely defined sequence of
events over the 60-day period preceding the expiration of an existing agree-
ment and the 90-day period following the beginning of negotiations for an
initial agreement. The statute details a sequence of negotiations, mediation,

Figure 4
STANDARD TIMELINES IN BARGAINING

Time Frame
(Prior to end
of agreement)

Activity Those Invoived

One year Outline planning for negotiations: President, chiel negotiator.
assignments, issues, timelines.
Six months More detail on above. President, chief negotiator.

Four months

Four months

Four to
two months

One month

Zero

Negotiator and team designated, parameters
drafted, strategy outlined. Initial proposals
completed.

Discussior with union representatives
concerning details of schedule for
negotiaiions.

Negotiations underway.

Strike contingency plan complete.

Agreement—or other contingency plans in
place.

Chiel negotiator to
president to board.

Chief negotialor, union
representatives.

Chief negotiator, team,
union representatives.

Chiel negotiator, team,
president, staff, board if
necessary.

All of the above.
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Figure 5
SAMPLE NEGOTIATIONS PLAN

OCTOBER | NOVEMBER | DECEMBER JANUAHY‘FEBRUARYIMARCH APRIL | MAY |JUNE

Phase One:

1. Survey management re
Agreement;

2. Delineate responsibilities;

3. Draft goals (non fiscal).

ADVANCE TO BOARD OUTLINE OF ACTIVITIES
COMMITTEE RELATED TO
¢. December 15 NEGOTIATIONS WITH
HOURLY STAFF
Phase Two: 1
1. Designate negotiating
team;

2. Draft goals & objectives;

3. Finalize fiscal data plus
fiscal parameters.

ADVANCE TO BOARD

COMMITTEE

¢. January 31

Phase Three:

1. Dratt initial proposals:;

2. Disruss cale dar and ground
rules with union;

3. Evaluate alternate dispute
resolution possibilities (requires
Board approval).

[EPORT TO BOARD COMMITT GE

c. March 20

L —

Phase Four:

1. Go to table, no later than May 1;

2. Seek settiement by June 15, for
Board consideration on June 24,

3. Report periodically to Board
committee.

SECURE CONCL_RRENCE OF
BOARD COMMITTEE BEFQF.E
VARYING FROM ESTABLISHED
PARAMETERS FOR
NEGOTIATIONS.

OCTOBER | NOVEMBER | DECEMBER | JANUARY | FEBRUARY IMARCH| APRIL | MAY |JUNE
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and fact-finding, which culminates in advisory interest arbitration. The
external time censtraines applicable to a given set of negotiations must be
considered carefully.

Securing Long-Term Agreemer rs

The duration of a given agreement is the key element to be negotiated
that will have a major impact on the institution’s overall management of
rime in the area of labor relations. There is no standard term for an agreement,
although two years and three years are most common. In some jurisdictions
there is a restricrion on term of agreement; in Ohio, for example, three years
is the maximum duration. The conventional wisdom among management
chief negotiators is that one should seek the longest agreenient possible, in
order to secur stability and to avoid, for as great a period as possible, the
tensions and risks of reopning the agreemene. This is generally sound advice.
Sophisticated union representatives often share the desire for lengthy agree-
ments, understanding that the stability resulting from relatively infrecjuent
negotiations has significant advantages for the union as well as for manage-
ment. This is particularly true of unions that send salaried staff members to
the table as chicf negotiators, for the union's management—as all manage-
ment—secks efticiency and cconomy in operation.

Limitations on Reopening Negotiations

Lengthy agreements, however, may require larger salary increases than
otherwise would be required to secure union acceptance. In some situations,
fiscal uncertainties or a volatile rate of inflacion may make it impossible to
agree to a multi-year wage package, even though both parties may wane a
multi-year agreement. A common compromise in this situation is the multi-
year agreement combined with one or more "wage reopeners” during the
term, that is, agreement to negotiate salaries only at a seated time for stated
periods, leaving the rest of the agreement intact. While this may be the
best deal that can be made, wage reopeners can be difficult and frustrating,
When salaries are the only issue on the table, there is little opportunity for
cither party to package an offer that gives the other party concessions in one
area in return for agreement in another. Wage reopeners provide an additional
interesting problem for unions, particularly faculty unions. Moncy is naked,
and if salarics are the only 1ssue on the table, it can be ditiicule tor the union
to argue convincingly to its constituency or to the public that it is pursuing
idcalistic goals related to the quality ot higher education.
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A variant of the wage reopener is agreement to reopen salaries plus a small
number of additional articles at a specified time during the term of agree-
ment. Reopeners can be limited in several ways. The parties may agree, for
example, to reopen negotiations on salaries and two or three articles that
are identified in advance by rhe parties. Or they may agree to reopen salaries
and two or three articles to be designated by cach of the parties at the time
of the reopener. The limited reopener has the advantage of avoiding renc-
gotiation of the complete contract, and the fact that it is somewhat broader
than salaries may make it sufficiently attractive to gain acceptance.

Establishing Expiration Dates

The cxpiration date of the agreement is also important. During certain
periods of the year, the university would be damaged more severely by a
strike than at other times. If, from this perspective, the beginning of fall
term is the most vulnerable point, avoid it as an expiration date if at all
possible. An expiration date in June has the logic of coinciding with the
end of the academic year as well as the fiscal year, and it has the additional
advantage of permittirg you to have a new agreement sccurely in place well
before the coming fall term. If you have failed to reach agreement by June,
you will have the summer months to solve the outstanding problems.

If at all possible, you should avoid agrecing to simultaneous expiration
dates for agreements covering ditfferent bargaining units. (This is probaoly
impossible on sume highly organized campuses, which may have as many
as twenty separatc units.) Staggered expiration dates are particularly desirable
when separate units work closely with cach other and share affiliation with
a parent organization. Such bargaining units will routinely seck simultaneous
expiration dates, because they will understand that their combined clout at
any one time will b far greater than the influence they can exert individually
at separate times. Assuming cach agreement contains a provision that bars
strikes during its term, associated unions cannot go on strike at the same
time—or cffectively threaten to do so—unless they have sccured simulta-
ncous expiration dates. Management's interest in avoiding this is both ob-
vious and compelling. To put it bluntly, if you agree to a series of provisions
that permit organized ftaculty and staff to unite at one twme with the righe
to call a combined srrike, you have handed a gun to the collective leadership
of the unions, and you should not be surprised when it is put to your head.

Scheauling Negotiations

Time management exteads to the mundane mateers of when to bargain:
at what hours, tor how long, at what trequency. This must be worked out
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with your union representatives, and should reflect whatever works best.
Sessions of four to five hours on onc or two afternoons each weck seem to
work best on my campus. If you meet less frequently than once a weck, it
is hard to maintain continuity of dis:ussion; if you meet more than twice
weekly, there are problems with keeping current in the ongoing consultation
with the president, as well as the preparation needed for negotiating ses-
sions—not to mention other duties. Evening and weekend sessions can be
fruitful, as people do not come to them from direct preoccupation with other
tasks. It may be difficult to schedule sessions at such times, but you should
make the effort. Avoid “marathon sessions” that run through the night and
into the next day; almost no one is able to think clearly and reasor effectively
over a twenty-four or thirty-six hour period. Sessions of this length tend to
shorten tempers and strain relationships, and the possibility of making scrious
errors increases for both parties with every grinding hour that passes.

Finally, time often functions as a major force of leverage in moving one
pe-ty, or both, to reach agreement. This aspect of negotiations as it relates
to initial contracts is discussed in Chapter 4, and, in more general terms,
in Chapter 16. Here it is sufficient mcrely to note that in any round of
negotiations there will be points at which time is of critical importance to
the union, or to management, or to both. Your task as chief negotiator will
be to recognize these situations, to analyze them carefully, and to seize any
available opportunity to manage the time element as part of your overall
effort to secure an agreement on acceptable terms.

Summary

Thus, to summarize on time management, | recommend that you plan
the negotiatiows as carefully as possible over a multi-year period and in more
detail for cach set of negotiations, massaging the plan as frequently as
necessary as you go along. Know in detail any exteinally imposed time
constraints, and build these into the plan. Seek the longest term of agreement
available each time you negotiate, and identify an expiration date that min-
imizes the problems of strike potential at expiration. If necessary, consider
the possibilities of combining a long-term agreement witha limited reopener.
Secure and maintain staggered expiration dates for difterent bargaining units,
dates that relate to your multi-year negotiations schedule. Work wich your
union counterpares to find the most eftective schedule of bargaining sessions.
Bear in mind that time may be a major point of leverage in the negotiations
process. Avoid all night “marathon sessions™; management of your personal
time should allow for you to be in bed soundly asleep well before midnighe
every evening during the negotiating season,
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Managing Communications During
Negotiations

The timely sharing of adequate information with appropriate individuals
is always a mark of effective administration, but nowhere is it more critical
than in collective bargaining. Bargaining adds the challenge of certain doc-
uments that are confidential in nature, requiring systematic protection against
disclosure to the other side.

The Structure of Management Communication

The structure of communications is important in bargaining, and it is
essential that everyone on the management team understand that structure.
Figure 6 displays the standard lines of communication, based upon organi-
zational structure. On the management side, communication flow assumes
the usual hicrarchical relationship, moving upward from chairs to deans to
the provost. It assumes the triangular relationship of the provost and the
chiet negotiator to the president, cach of the three equally aceessible to the
other two. From the president the line of communication moves to the
board'’s personal commiteee, and from there to the board as a whole, The
mansgement negotiating team offers counscel to the chief negotiator, and
through him or her to the provost ar d che president. The management chief
ncegotiator, in turn, is the sole line of communication to the union's chicet
negotiator.
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Figure 6
LINES OF COMMUNICATION IN BARGAINING

RATIFICATION
BOARD or UNION
REJECTION (Bargaining Unit Membership)
BOARD
COMMITTEE

COMMITTEE
STRUCTURE

PRESIDENT

PROVOST"———" Chief Negotiator <“——* NEGOTIATION <+—* Chief Negotiator
Bargaining Team. Bargaining Team.

DEANS ______ —_—— e — -

CHAIRS —T T T

Everyone on the management team needs to understand that (1) the sub-
stantive deliberations on bargaining and the establishment of positions emerge
only from the standard pattern of relations; and (2) the chief negotiator is
the only conduit of communication to the union. These restrictions mean
that the key players must agree on the basic structure of decision-making
and communication, and conform to it through the negotiations. Havoc will
result if the president independently concludes halfway through negotiations
that the university’s position on tenure is inappropriate, and explains why
directly to the union’s chief negotiator. You will be in deep trouble if your
council of deans goes on record in support of the union’s wage proposal,
You will undercut your president dangerously it you bypass him or her and
the provost to go directly to the board to advocate a variant position in
negotiations. You will be at considerable risk it you discover that board
members are evaluating the negotiations on the basis of casual conversations
with members of the faculty.

These restrictions do not constitute a “gag rul>,” and respect the inter-
actions various members of the university commu ity normally have with
cach other, Certainly it does not mean an oath of silc we for the negotiating
tcam members at the bargaining table. e does mean, however, that no
institneion can be ettectively represented by six voices speaking on the same
subject, cither sequentially or simultancously, to one audience or to several,
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Years ago | sat in a mecting of tense and embarrassed individuals who
had becn called together reluctantly by the president. He had been petitioned
by this group of chairs, who were displeased by a turn in the negotiations,
and he listened uneasily to their concerns, secking a way out of what was
clearly a dilemma. The chicf negotiator was present, largely silent and
obviously defensive, as was the provost, who had also been bypassed. Pre-
diciably, the union heard of this meeting very quickly, coryectly reading it
as a challenge to the management chief negotiator’s position and an indication
of some disarray in management’s ranks. A resolution to the specific problem
was found, and the bargaining moved forward, but the potential for damage
to the management structure was obvious.

Confronting the “End Run”

If keeping the communication lines straight within management is a
challenge, maintaining the position of the chief negotiator as the only channe.
of communication to the union may be impossible. It is common in faculty
bargaining for the union leadership, at a certain point of frustration in their
inability to get what they want from rmanagement’s chief negotiator, to go
around the negotiator and try direct contact with others on the management
team. This is called the “end run,” from the play of the quarterback who
chooses to avoid the line and instead move the football around it. Figare 7
illustrates the end run in broken lines superimposed upon the Figure 6 display
of the standard lines of communication. The tactic is in its more blatant
forms a failure to bargain in good faith, and may well represent an attemr pe
to undercut management’s chief negotiator. The tactic is irritating to man-
agement representatives, to say the least, and it is also potentially disruptive
to the negotiating process.

I once watched a set of negotiations completely collapse because this tactic
was used and backfired. The union’s chiet negotiator found an opportunity
to discus: the negotiations informally with a member of the board, and
poured forth his complaints about the intractability of management’s chief
negotiator. The board member was politely unresponsive, and tried to brush
the matter off with an innocuous comment: “These things work out even-
tuall .7 From this obser ation, litele more than “Have a nice day,” the
union’s hief negotiator drew several inaccurate inferences and followed a
course of action that almost led to disaster. This thing worked itself out
eventually, but we would all have been better off if the standard lines i
communication had been observed from the beginning.

Management’s response to the end run is simple. Everyone involved needs
to understand the tactic and tie problems 1t can create, and to recognize
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the tactic at once. The best response for the board member or administrator
who is approached is to say simply “This conversation is inappropriate, and
I will not continue it.” The approach should be reported immediately to
the president or the chief negotiator.

A tactic closely related to the end run is the maneuver of “isolate and
undercut,” a variant of the ancient move to divide and conquer. Where the
end run assumes management’s chicf negotiator is the problem, and seeks
to bypass him or her, the attempt to “isolate and undercue” refleces che
univn's assumption that another key management figure is the problem that
needs to be ncutralized: the provost, the president, or one or more board
members. In both tactics the union believes that its problem is an obstruc-
tionist whose opposition to union goals can be overcome by appealing to a
broader base of the individuals who exercise authority in guiding negotia-
rions.

Union leaders are usually wrong in believing that management’s positicn
on any issuz is dictated by one person, because exeensive discussion of the
issues precedes negotiations, typically resulting in consensus. However, it
is a routine practice for each party to keep the other in the dark aboue
individual viewpoints, and certainly management should do so. Individuals
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on the manage: .ent team are entitled to complete protection against union
awareness of the viewpoints advocated. To reveal this information to the
union would diminish candor, and possibly expose dissenters to public crie-
icism or attack by the union. In any case, you are never required to reveal
these details.

Communicating with the Provost and the President

Let me turn now from the overall structure of communication to some of
the details concerning communication among various individuals and groups
in the bargaining process.

Communication from the chief negoriator to the provost and the president,
and back, needs to flow continuously uring faculty bargaining, often on a
daily basis, and in a varicty of formats. Verbal reports and informal discus-
sions, with all three present when needed, are obviously desirable and ben-
eficial. Copies of all proposals submitted by either party must be provided
promptly to the provost and the president. Here, as so often, the chief
negotiator can and should speed the communication process by providing
summaries and various visual aids to understanding. If the union gives you
150 pages of initial proposals, spend a few hours preparing an outline that
summarizes, article by article, the key points in the package, relating specific
proposals to existing contract language and to management’s position on the
issuc. Place the summary on top of the union’s package as a table of contents
and exccutive summary. (An excerpt from such a summary appears as Figure
8.)

Two other standardized written comnunications can be very helpful in
moving the process forward and recording what is happening. Summary
memoranda ¢n a course of action planned for a given negotiating session,
noting the articles to be discussed and the approach to be taken, are helpfui
as working paper: for brief conferences with the president before going to
the table. Similarly, a “Report on Article Initialled” can be useful to record
sign-offs with the union, and advise the provost and the president of them,
For this purpose, 1 use a simple one-page form, essentially an oversized
transmittal slip. It identifies the document being forwarded, contains a block
for comments, and serves several purposes; it records and reports the sign-
off, relates it to parameters and/or discussions, records any point of intent
that may not be self-evident, and documents compliance with established
procedures. (This form appears as Figure 9.)

Narrative analyses are also helptul periodically: “white papers™ on complex
issues that are not easily resolved, detatled examination of statistical daca,
and overviews of progress in bargaining (or lack of it).

A}
’)t.



Figure 8

EXCERPT FROM OUTLINE OF INITIAL PROPOSALS

Article and Summary of
Provisions of Cutrent
Agreement

University’s Position

Union's Position

. "Agreement and

Recognition” defines the
Agreement and

reccgnizes the union as
exclusive representative.

. “Scope of Unit" defines

bargaining unit to include
full-time faculty and part-
time faculty teaching
more than .5 FTE.

. "Term of Agreement”

specifies a 3-year
duration, with no
reopeliers.

. "Pay" establishes

a. annual increases

b. increment for
compietion of doctoral
degree of $2,000

c. prom=tiona increment
of $1,500

d. Cverload pay at $500
per hour

. "Insurance Benefits"

defines eligibility for
participatin in group
insurance program and
oullines benelits.

6. "Retirement” provides for

a. mandatory retirement
at age 70

b. cash conversiori of
accrued but unused
sick leave, up to a
n aximum of 50 days.

¢. ciuiinued use of
office (if spuce is
available) and
continuation of
specified privileges.

No change.

No change.

3 years, with no reopeners.

a. 3.5%/2.5%/2.5%
b. $2,000
c. $1,500

d. $500

Increase single/lamily
deductible on major medical
from $150/$300 to $250/
$400; otherwise no change.

a. No change.

b. No change.

¢. Mo change.

O
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No change.

They seek to inciude chairs
and librivians holding facuity
rank.

1 year.

a. 9.5%
b. $5,000

c. $3,000

d. 3% of salary base

They seek an increase in
benelits in the uental program
(no maximum on ortt.odontic
treatment); an increase in
benelit levels for psychiatl ¢
treatment from current annual
maximum of $500 to $1,000;
a vision care program. (N.3.:
the fringe benefits people are
doing a cost analysis of this
article.)

a. They secek to aholish
man:iatory retirement.

b. They seek to increase this
15 100 days.

c. No change.
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Figure 9
REPORT ON ARTICLE INITIALLED

Date _June 30 —Comments—

Report No. _ 1989: 10 _ These two were signed off as we had

FROM: John Smith discussed yesterday afternoon.
Chief Negotiator In "Leaves” we clarified the matter of
insurance coverage for people on
TO: Jane Doe maternity leave and added some
President language that obligates us to respond

“promptly” to requests for leave without
pay. We added language on military
Attached are _2_documents which leave, per sta'tutlo"ry requirements.
have been tentatively agreed to with Scope of Unit” has the reference to
union representatives in the current theT labor boiird s tinal authority .that the
union wanted to include. It applies as

RE: Negotiations

negotiations. .
They are: statute in any case, but creates no
problem,
1. Article 15 ("Leaves”) Both of these conform to the
2. Article 2 ("Scope: of Unit™) establishet parameters.

Invariably the question will arise as to how much information should be
shared with the provost and the president; the answer is all of it, unless they
expressly tell you otherwise.

Communicating with the Board

The board is a separate audience, plaving a difterent role from a difterent
perspective and a difterene level of involvement. Tt is the president’s task to
determine the nature and trequency of communication wich the hoard, but
several observations will apply in any case. Boord members are typically busy
individuals with many demands on rheir tinie, and it is both proper courtesy
and good board relacions to help them to underst d just what is being
communicated as quickly and as casily as possible. Never send board members
voluminous raw information that has been prepared for some other audience:
spend the time to prepare a repore that is desigoed speaitically tor 1ard
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members, considering their level of familiarity with the details of the issues
involved, the role they are to play, and the course of action recommended
to them. Firgure 10 displays five levels of communication with the board,
progressing from the simplest to the nost comprehensive. The simplest,
Level 1, assumes an event important enough to trigger a series of presidential
telephone calls (e.g., “We settled this morning at S percent™).

Level 2 should be the opening of all written reports: a narrative explanation
of a page or two, typically backed up by a schematic summary that offers
additional details. The goal at Level 2 should always be to permit a diligent

Figure 10
LEVELS OF COMMUNICATION WITH THE BOARD

SUMMARY
VERBAL
REPORT.

Level 1

1-2 pp. NAR-

RATIVE, WITH 1-2 pp.
SCHEMATIC WHICH OUT-
LINES BASIC ISSUES.

Level 2

EXTENSIVE NARRATIVE. WITH
DETAILED EXPLANATION OF ISSUES,
ACCOMPANIFED BY DETAILED QUTLINES
AND SCHEMATICS, ALWAYS PRECEDED
/ BY LEVEL 2 INTRODUCTORY MATERIAL.

Level 3

COMPLETE TEXT OF AGREEMENT. OR RECOMMEND.-
ED SETTLEMENT, ACCOMPANIED BY EXTENSIVE

Level 4 NARRATIVE AND DETAILED OUTLINES AND SCHEMAT- \
ICS. ALWAYS PRECEDED BY LEVEL 2 INTRODUCTORY MA-

TERIAL. \

COMPREHENSIVE DOCUMENTATION PHOVISIG:!S TENTATIVELY
AGREED TO. NOTES ON BARGAINING SESSIONS. PROPOSAL S PUT

Level 5 ON THE TABLE BY BO'TH PARTILS, DOCUMENTATION PROVIDED BY
EACH PARTY TO SUPPORT ITS POSITION. MEMORANDA EXCHANGED.
/ FTC . ALWAYS PRECI.DED BY LEVEL 2 INTRODUCTORY MATERIAL
o Ly K
{
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reader to uncerstand the essence of what is being communicated in 15
minutes of carctul study. If the report is informational only, the cover memo
should so indicate; if the report reiates to a pending meeting, a reminder
of the time, place, and dace is in order. A memo of this nature should always
conclude with the offer of additional information or documentation, and
whom to contact for it.

If you have done your work carefully and effectively, and the board has
developed confidence in your written reports, discussions will seldom move
very far into the details below Level 2, but this can never be assumed or
taxen for granted. The chief negotiator needs to be prepared at any time to
provide on short notice whatever information is desired by the board. (1 have
never been asked by a board for documentation at Level 5; should 1 veceive
such a request, I will comply, and then check to be certain my resume is
updated.)

A note of caution to the chief negotiator: be careful abouc imposing on
the schedules of the provost, the president, and the board. When deeply
involved in bargaining, you will tend to see it as dominating campus life,
but these individuals will invariably be busy with other matters that will
also be significant and urgent. Bear that in mind.

Communicating with Chairs and Deans

It will fall ro the provost to determine the exeene to which he or she
communicates to the deans and the chairs on the progress in bargaining.
The chiet negotiator should be available for meetings with either or both
groups to report on negotiations. On my campus it has not been customary
to share the reports described carlier with deans and chairs, except for those
serving on the negotiating team. Periodic meetings, with summarics of what
is happening, should be held as needed.

Communicating with the Negotiating Team

Communication between the chied negotiator and the negotiating team
begins with a sharing of essencially all the intormation discussed up to this
point. The team will be centrally involved in defining the positions embodied
in the various reports to the president and the provost. The chief negetiator’s
team is his or her key support system, sharing as no one clse does the
experience of going to the bargaining table and coping with it, The rela-
ttonship among members of the team will tend to be informal, extensive,
and verbal. The members need to function on the busis of complete comfort
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and candor, totally uninhibited in privately sharing their viewpoints and
perspectives on the issucs at hand. (One of my most valued team members
in faculty bargaining has been the senior dean, to whom 1 once reported as
chair, who addressed me as “Hey, kid™ until 1 was past 40, and not infre-
quently prefaced his comments with “You're crazy.” To this day I listen to
his comments with respect and careful attention.) The team members will
be uniquely placed to pick up various picces of information concerning
bargaining from the campus rumor mill, which while seldom accurate is
usually informative in one way or another. In addition, tcam members often
hear casual comments from members of the opposing team that may shed a
good deal of light on the situation. In general, a chief negotiator is well
advised to utilize the team fully as one of the best resources available, and
to show appreciation to the individuals who agree to serve in that capacity,

Communicating with the Union and the Bargaining Unit

Communications between management's chief negotiator and the union's
" ‘et negotiator are a unique element in the bargaining, and there are three
basic rules: always tell your counterpart the truth, always tell nothing but
the truth, and never tell the whole truth. Be fastidiously accurate in your
comments, not hesitating to respond that you simply don't know when that
is the case. Pursue this approach not only at the table, bur also in any private
coaversations you may have. Identify precisely the pieces of information that
you will not share: minimally, where you are prepared to settle (at least not
prematurely), the positions of individual members of the management team
(ever), and what courses of action are contemplated if agreement is not
reached. Sophisticated union representatives will understand and expect this
approach, as it describes precisely the manner in which they will be com-
muaicating to you.

Typically, management does not communicare directly with members of
the bargaining unit during ncegoriations, bur rather deals with the union as
exclusive representative, To bypass the union and go direcely to the faculey
would be a management end run of the sore described carlier, and be just
as odious to the union as the union’s execution of the tactic would be to
you. However, there will occur extraordinary situations in which you con-
clude that whatever the risks, direct communication of some sort is necessary,
and you should be prepared to move quickly if the need arises. The situation
involved is one in which yon are convinced that members of the bargaining
unir have not been informed of important details, and are contemy wing a
course of action they would not take if they were tully informed.
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We once concluded this te be the sicuation. Near the end of negotiations
the faculty held a membership meeting, in which they voted not only to
reject the university's last offer on salaries but to repudiate the union’s
position as well. We reduced the management viewpoint to a memorandum
of four or five pages, which we mailed to faculty ac their home addressss.
The union expressed its contempt for both the tactic and the contents ot the
memorandum, but negotiations were settled four days later. A variant is a
public statement, made to the press (or printed as an advertisement); such
statemnents are read carcfully by faculty. In still another variation, 1 once
wiote a careful summary of the major outstanding issues in troublesome
negotiations with a non-faculty unit, addressed to department heads. It was
duplicated on distinctive yellow paper, and bore a large CONFIDENTIAL
stamp on the first page. It was distributed through inter-office mail without
being placed in envelopes. Numerous loyal secretaries telephoned my staff
instantly to alert us to this error. A few days later the union'’s chief negotiator
complained bitserly to the mediator that “thousands” of copies of this report
were all over campus; we replied truthfully chat we had distributed fewer
than a hundred, all to members of the management team, and had no
explanation for any other copies. Sect'ement was reached shortly thereafter.

Communication to members of the bargaining unit during negotiations
is risky business, to be avoided wherever possibic. Not only will it anger
the union’s leadership, it has potential for being counterproductive. You
may fail to convince your audience, and you may even strengthen the union’s
position if it appears that you are simply trying to manipulate the faculey
and staff. Nevertheless, there may be occasions when despite the risk you
conclude you must go directly to the bargaining unit; be prepared to do so.

Finally, in terms of interaction, there will be other groups with whom
you may need to communicate in detail (the news media are discussed in
the following chapter). The basic advice is the same for all: give some thoughe
to what is needed by way of furthering your overall strategy, get the statement
reviewed and approved if necessary, and put it into play ac cthe proper time.

Keeping it Confidential

Maintaining confidentiality (the art of non-communication) is worth con-
sideration in this context. Labor relations are generally choughe of as highly
confidential, and generally are, with people on the periphery of the process
often interpreting this to mean that any document related to the bargaining
process is absolurely confidential. This is in part the result of a smoke screen
thrown up by both parties for identical reasons. Both management and union
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typically believe that after careful preliminary consultation with their con-
stituencies, they do not want and cannot deal with extensive consultation
and debute during the negotiations process. The confidentiality of the pro-
ceedings is often utilized to minimize or avoid this sort of interaction. (*']
really can’t get into a discussion with you on that issue at this time."”) In
fact, both parties share copies of the vast majority of the documents involved,
or at least the information contained in them; that's what they are spending
those interminable hours debating.

Denying people the right to participate in the debate may appear to fly
in the face of the proposition that all people on both sides have participative
rights (it does), but it is by no means disreputable or without valid historical
precedent. Our founding fathers in Philade'phia negotiated th.: Constitution
under tight confidentiality, and history has given their work high marks.
Woodrow Wilson, by contrast, advocated open agreements openly arrived
at—and got nowhere. The overriding imperative of cutting a deal, or getting
to closure, simply takes precedence over the desirability of open discussion
and debate.

The few areas of information that are categorically contidential require
.areful, specific attention. These include (1) the statement of parameters that
define where you are prepared to settle; (2) any internal reports analyzing
strategy; (3) the record of actions you are concemplating if settle  cnt is not
reached; and (4) any record that may exist of individual positions on issues
that are at dispute within the management structure. To the greatest extent
possible, insure the absolute confidentiality of this information, taking what-
ever steps are necessary to do so. In the unlikely event you sertle at half a
percentage less in salary than was authorized, written record Of that fact
should disappear. In summary, identity with care which documents are
indeed confidential, and take appropriate steps to protect them.

Maintaining Records

Finally, the management of communication extends not only to the sharing
of information, but to the storage and retrieval of ic. This requires the chiet
negotiator to devise Lystems to control the massive paper tlow in nevotiations.
In my experience it has not been unusual tor a round of facul y negotiations
to generate 2,000 o 2,500 pages of documents over a period of several
months, This demands caretul conerol it you are to be able at any time o
put your hands instantly on any given sheet of paper. The master control is
the “log,” a simple chronological compilation of every single document
generated by the process, cach document numbered, identitied, dated, and
stored. Several separate sub-compilations will be desirable and userul: articles
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signed (hoth a working copy and the originals stored separately), notes from
bargairring sessions, and reports to the president.

The uotes taken in the bargaining sessions are an important source of
information, particularly as they permit the provost and the president an
opportunity to track the flow of bargaining in some detail without going
to the table. We decided years ago to avoid audio tape recorders, as a device
that is sometimes chilling and routinely disruptive. More seriously, tape
recorders produce information that is difficult and time-consuming to re-
trieve, unless you want the great expense of having the tapes transcribed.
Far superior are notes, cither a verbatim record or a summary, taken by
someone present. This requires a staff member at the table whose sole duties
are to take the notes. The task should not be rotated among team members,
because often they will not have the needed skills, and you want them
involved in the primary function of participating in the bargaining. Each
set of notes should detail the date and times of the session, who was present,
which documents were exchangea, and which were signed. Finally, these
notes should be produced quickly, no mere than a day or so after the session,
to keep the provost and the president current; if they see problems, you
need to know it immediately.

At the conclusion of bargaining, the log should ke closed and retained
for a significant period of time, minimally through the life of the agreement.
In the event of grievance arbitrations involving ambignous language, the
intent of the parties at the time the disputed language was negotiated will
be important, and you will want to consult the record of what happened
relative to the language in question.

Summary

To summarize the key elements in the management of comununication in
negotiations, I recommend that you adapt your organizational structure to
the communication process in negotiations, Reinforce the awareness of how
individuals are to function in the process, and try to avoid breakdowns in
the structure. Watch for union effores to move behind you by establishing
direcr contact with members of the board or the central administration, and
be prepared 10 deal with these efforts by the union. Devise a communication
system that will provide the necessary information to the various groups and
individuals who will be involved on the management side. Understand the
nature of contidentiality as it applies to negotiations, and protect those
documents which are not to be shared with the union. Devise a system of
storege and retrieval of the information contained in the voluminous doc-
uracntacion that will emerge from the negotiations, and manage that intor-
mation carefully.
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Dealing with the News Media

The best advice for dealing with representatives of the news media during
collective bargaining negotiations prior to impasse can be stated—not sum-
marized—in one syllable: don't.

Avoiding Media Coverage

Many Americans display a curious reluctance to refuse to talk to members
of the press. It is as if the constitutionally protected righe of the press to
publish creates a corollary obligation on the part of the individual to disclose
all, with “no comment”—much like pleading the Fifth Amendment—being
a tacit plea of guilty, an admission that you have something to hide. Chief
negotiators routinely have many things to hide, and should do so etfectively,
particularly as they relate to the news media. Do not be tlateered by the
people who want to quote you on page one or videotape you for the six
o'clock news. Do not be tempted to vent your frustrations by revealing the
reasonableness of your position to what appears to be a sympathetic car.
Dui't even reeurn reporters’ telephone calls; have your statt do e,

The Problems of Negotiating in the Media

Some of the problems of having negotiations in the news are obvious,
some are not. Piess relacions are minimally a cime-consuming diversion trom
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the primary goal of securing an agreement with the union. It takes time to
prepare press releases, time to . salyze the statements issued by the union,
time to restate your positions in a fashion that will work for public con-
sumption without compromising your bargaining strategy or revealing your
final position. Also troublesome is the oversimplification of complex issues
that usually occurs in press coverage (particularly local television coverage),
often accompanied by innocent misrepresentation; this can only impede the
negotiations process.

More serious is the crystallization of positions. Initial positions are far
difterent from final positions on most issues, and while one doesn’t know
immediately where the other party will settle, everyone on both sides of the
table knows that generally the other party has some “room to move” on

. most issues, Once the positions held by the parties have been made public,

however, each party will .ind components of its constituency urging it to
settle for absolutely nothing less—however unattainable that goal.

Closely related are problems of negative reactions to isolated provisions
tentatively agreed to. When you reach agreement wich the union on all
issues, the product is a package, a collection of parts that represent in varying
degrees good news and bad news for all individuals involved. The less
desirable provisions generally find acceprance in the larger context of the
overall agreement, (One tolerates a mediocre salad if one is assured that the
main course will be fine.) But if a great deal of publicity is given to ne-
gotiations at midpoint, when some issues have been tentatively resolved
while others have not, expect strong and vocal opposition to certain matters
tentatively agreed to, stronger and more vocal than would occur if they were
part of a total tentative agreement. Publicity midway through negotiations
is gencral.y more of a problem for the union than for management, but it
has its parallels on the managerient side. T have described earlier the careful
work that needs to be done to consult the management team and to have
them understand that at a cereain point, discussion of the issues with them
is concluded because of the necessity that the university go forward. If your
faculty ncgotiations are being covered in great detail by the student news-
paper, ow ver, it will be difficult to explain to the deans thae cheir role in
the faculty promotions procedure cannot be reopened for further consider-
ation.

Most of the union negotiators 1 have worked with have understood these
problems, and have also understood that these are problems for both parties.
We have rraditionally agreed to a “news blackout” at the beginning of
negotiations on my campus, an agreement that neither parey will talk to
the news media until we have reached agreement or impasse. There have
been a few lapses, but on balance it has worked exceedingly well. It has
worked so well in recent vears that 1 get no queries from members of the
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press, becausc media representatives understand that we simply do not discuss
negotiations that are in progress.

Optimal Media Relations

When ncgotiations work most smoothly, media relations should consist
simply of two press releases, preferably issued jointly by the parties. The
first, at the beginning of negotiations, simply announces that you have begun
bargaining, giving the media the basic details of timelines and the size and
composition of the bargaining unit—and announcing your news blackout.
The second, at settlement, should summarize the key points of the tentative
agrecment. When agreement has been reached, the union representatives
may well be eager to go into much more detail than the management
representatives, because press coverage can be a secondary mode of com-
munication between the union and the bargaining unit, a part of “selling
the package” for the ratification vote, As a management representative, you
will have no similar need, and your interaction with members of the press
can and should be minimal. Your comments should, however, speak posi-
tively about the contributions of this component of the work force, and the
successful rclationship between the university and the union. To note the
obvious, you should never speak critically or boastfully in public of any
agreement you have reached.

Media Relations Prior to Negotiations

Sometimes media relations can be effectively cultivated well in advance
of negotiations, permitting you to reduce or avoid some of the difficulties
you v ‘'l encounter if and when negotiations become public. It may be feasible
for university representatives to meet on an ongoing basis with members of
local editorial boards and news directors, educating them about the goals
and activities of the university. Such a continuing dialogue may assist them
in understanding how collective bargaining fits into the broader context of
the university's operation. Similarly, if you know in advance which reporters
will be covering your negotiations for the local media, it may be feasible to
meet with them informally to discuss labor relations from your perspective,
again cducating them in the proces...

There are potential bazards in this appreach. News management may
empathize with university management, but news coverage is written by
repurters, who are themselves often unionized professionals who engage in
collective bargaining. Do not be surprised to learn chat _cporters covering
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your university identify more closely with the faculey or staff i the bargaining
unit than with the university’s administration. Informal discussions with
reporters may involve other pitfalls. Reporters routinely question aggres-
sively, pushing to pry loose more information; invariably this can lead to a
renorter asking you questions you do not want to answer, putting you in
the uncomfortable position of “stonewalling,” refusing to be fully candid in
a dialogue you have initiated.

If your discussions with a reporter are “off the record,” be sure that the
two of you understand precisely what you mean, as the phrase has several
meanings. “Off the record” sometimes means simply that your comments
may be quot.d, but not attributed; v .’s occurs routinely in Washington,
D.C. when statements are attributed to unnamed “White House officials.”
It may occasionally mean that you are willing to discuss a situation to assist
the reporter in understanding it better, but you do not want to be quoted
by name and your statements are not to be used directly. Occasionally, “otf
the record” means ““This is what is really happening, and here is a document
that you can utilize, and the name of a source who will probably confirm
its authenticity—but don’t reveal my involvement in this.”

Candid discussions with reporters very seldom work as most university
administrators would like, i.e., the reporter accepting at face value the
administrator’s explanation of a complex situation and writing news coverage
to embody that version of reality. Competent journalists don’t work that
way. They are conditioned to believe that there are typically at least two
sides to any story. They are continually exposed to persons and institutions
that seek to manioulate them, and they are usually adept at recognizing
such efforts instantly. They arc familiar with the pattern of authority figures
who are accustomed to imposing their decisions and viewpoints desiring to
transfer that authority to the press, and they predictably and properly resist
it.

Finally, if you are fortunate cnough to reach agreement on a news blackout
for the duration of the negotiations, you will be obligated to break off
discussions with the press for that period, at least on the subject of current
bargaining. Cutting oft a running dialogue with members of the press at
this point could damage whatever rapport you have established.

In my experience, saying as little as possible to the press betore, during,
and after negotistions is far preferable to any variation of attempting to
secure positive news coverage.

Media Relations During Negotiations

Notwithstanding the desirability of keeping negotiarions out of the press,
you should assume—and be prepared for—-the possibility ot extensive press

ERIC 81



E

O

THE NEWS MEDIA 75

coverage at any point in the negotiations process. Typically this happens
when the negotiations have ground to a halt and the union concludes that
it can further its interests by “going public,” or when one or both parties
have rejected a scttlement recommended by a third party. Planning for media
relations, on a contingency basis, needs to be built into the initial planning
for bargaining.

It is highly desirable that the university designate one individual to be
the sole spokesperson on the subject of negotiations, and that everyone else,
from the board through the administrs =\ . refer all queries to that individual
and refuse to comment on the matte, pers of the press, This exclusive
delegation shou'd be clearly understood a1 astidiously observed by everyone
involved; the problem of multiple voices  ering conflicting commentary
riceds no elaboration,

Who should serve as spokesperson? Certainly someone who is familiar in
detail with the general process of collective bargaining and the specific issues
at dispute in the current negotiations. This is not a task you can assign to
a staff member in the public relations department following a one-hour
bricfing session. If you do utilize staff from public relations be certain you
have someone who is capable of understanding the complexities of the process
and mastering the voluminons details involved. Be sure you have someone
who can be trusted to understand and support the management position,
and to respect the tight confidentiality of the background detans of the
bargaining. Bring this individual into the negotiations early in the process,
and be prepared to spend the time required to brief him or her on the details
of the negotiations. As you have reduced to writing a delineation of the
responsibilitics of other key management participants in bargaining, define
with precision and in writing what part the media spokesperson is to play.

The Chief Negotiator as Media Spokesperson

The chiet negotiator is rhe obvious choice as spokesperson for the uni-
versity, since he or she will know more than anyone else about negotiations
tron he management viewpoint. In the routine situations of announcing
the beginning of the negotiations or the reaching of agreement, the chief
negotiator is logical or inevitable for chis role.

You should, however, have an alternate spokesperson available on short
notice. It you find yourself in a situation in which you are required simul-
tancously to talk to the press on a daily basis and to continue negotiations
behind the scenes, you will need someone handling media relations who will
have more room to mancuver than you will have. You will need someone
who can honestly reply “I don’t know" on various issues the chicet negotiator
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will obviously know about, someone who can evade questions trom the press
best lefe unanswered. As an abeernate chiet spokesperson, the director of
budget and institutional studies on my campus has done an excellent job of
dealing with the press during faculty regotiations that were stalled on sa-
laries, thus related directly to the institution’s financial situacion. The al-
ternate spokesperson should always work closely with the chicf negotiator
to determine what information is to be released, and in what format.

If negotiations find their way into the news prior to scttlement, do not
immediately assume that you must respond; consider “no comment” firs.
Consult the union leadership if there is any question about the source of the
news, for you may find the origin to be an unauthorized leak from someone
on the other side (or your own side) and it may be possible to salvage the
news blackout. Even if you confirm that the union is deliberately going
public, consider the statements made before concluding whether you have
anything to gain by responding.

Analyze the audiences of your constituencies carefully to determine what
information you need to share with them, and what mechanism will best
accomplish that goal. Direct communication with each group is almost
always preferable to going through the news media. The board—always the
first constituency—should be advised by telephone, or by memorandum, or
both. A mecting with administrative staff is gencrally in order. (Note: if
this is a large group, assume rhat whatever you say will be reported back
to the union leadership.) If it is necessary to communicate to the student
body or its Icadership, work our carctully the approach that will be be.

A prepared written statement, preferably issued with no additional com-
ments or elaboration, is often the best method of disseminating your view-
point to the news media. This maximizes your contro! over how your position
will be reported, and minimizes a variety of risks. Such statements seldom
need to be lengthy, 1d should always be as bricf as possible. While jour-
nalists prefer an oppor  nity to ask questions and seck claritication, they are
familiar with the practice of a written statement issued without comment,
and will gencrally give it due consideration. (Gontrary to some critics of the
media, most reporters seek accuracy and balance,) Press releases, like all
primary docaments in negoriations, should be cither writeen or reviewed by
the chief negotiator, and should have the approval of the president betore
they are distribnted.

It the written statemene will not suffice, and you must hold a press
conterence, plan it carctully. The spokesperson must be bricied in detail.
Responses to questions should be shorr, simple, accurate, impersonal, and
unemotional. Avoid getting into too much detail, and emphasize the im-
portant issues. Remember that even in press conterences one retains the right
to decline to respond to specitic questions. Record the press conterence so
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that a transcript can be prepared if there is later a significant disagreement
about what was said.

Incividual interviews with reporters can also be helpful in getting your
position across, if you arc absolutely certain of the reporter’s competence and
knowledge in the area of labor relations If, however, you find yourself
dealing with a novice or an incompetent, the resules zan be counterprod-
uctive.

Getting Back to the Bargaining Table

When negotiatiors “go public” on my campus, they tend to gee a flurry
of initial attention, as each party puts the best face on its position. Many
people on campus, faculty in particular, watch these developments with a
mild amusement, understanding that this is in part a ritual that is sometimes
a necessary clement of the bargaining process, that both partics are in some
measure posturing. Once the press determines that the situation is essentially
one of management and labor being unable to reach an immediate agreement,
assuming no strike is imminent, the sitnation can quickly become a non-
story from a journalistic viewpoint. Sometimes these exercises can have a
cathartic effect for the parties, a release of frustrations built up over a lengthy
period.

If the negotiations collapse during a burst of press coverage, stay in touch
with the union leadership and look for opportunities to get the process back
on track. Be sure the union’s chief negotiator knows how to get in touch
with you at all times. Consider asking him or her to join you for a quict
cup of coffee in a neutral location, to try to find out precisely what is blocking
a resumption of negotiations. Attempt to have a candid conversation about
the dynamics and limitations of press coverage during the negotiations pro-
cess; however enlightening and even entertaining all the actention from the
media may be, it will not produce a negotiated settlement, That can oceur
only as a resule of discussions between the parties.

Summary

To sunmarize the basic rules for dealing with the news media during
negotiations, I recommend that to the extent possible you always avoid or
at least minimize news coverage. Seek agreement with the union on a news
blackout, and if you get such an agreement be careful to honor it Assign
exclusive resronsibility for speaking to the press to one individual, and make
every effort to see that everyone clse in the adminstration and on the board
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avoids public comment. It you conclude that a public statement is necessary,
try to restrice it to a written statement with no elaboration. If you must
hold a press conference, brief your spokesperson with great care on the
information to be released, and on the serategy it relates to.

Finally, most simply, get the negotiations out of the press and back to
the bargaining table for resolution.
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Negotiations 1: Managing Language

It is desirable thae the chief negotiator-—or, minimally, the individual
who writes management proposals—be skilled in landling the wricten lan-
guage, Verbal communication skills are also imporrant, in -litterenc ways,
at the bargaining table, Some applications of cffective communication through
language are unique to the negotiations process, or at least difterent in their
relative rhetorical importance.

The Virtues of Clarity and Coherence

Clarity is the greatese seylistic vireue to pursue in language to be incor-
porated into o collective bargaining agreement. Above all, be clear, Your
goal is to achieve a clarity of intention and expression that cannot possibly
be misunderstood by anyone who peruses the published agreement, Clarity
is most casily achicved througl precisely quantitied provisions. Preferably
they appear 1n simple sentences. You will encounter no disputes in imple-
menting a 5 pereent salary increase ina given year, assuming only thiat you
have an indisputable record of what salaries were the preceding year.

Coherence is a second virtue to seck. This means simply chae all che
sections in the agreement should live in peace with cach other, with none
surfacing to contradict another. Bear tn mind the details of what you have
agreed to at any given point in the negot ations, and try to be certain that
you do not agree to separate provisions that are incompatible.
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The Use of Redundancy

Redundancy—a pejorative term used by English instructors to denote
repetitiousness—can also be useful in the language of negotiated agreements.
It appears in some stock phrases. A union is described as the “sole and
exclusive” representative (if it is one, it is the other), agreements are described
as “sole and only,” and arbitrator’s awards are often “final and binding.”
These create no problems, as they merely emphasize by repetition precisely
what you want to say. You are permiteed, even entitled, to say it any way
the parties agree to say it. Some provisions may be stated twice, first in the
positive, then in the negacive. The detinition of the scope of the unit may
be stated to include various positions, and then restated to exclude others,
with the first serving as a restrictive inclusion, the second a comprehensive
exclusion, Brevity is a virtue that yields to clarity and coherence in contract
language.

The Problems of Modifiers

Moditiers-——adjectives and adverbs that qualify the meaning of nouns,
verbs, and other modifiers—are a major problem in the Janguage of bar-
gaining when they qualify without precision the obligation of management
to perform cer ain tasks or meet obligations to the union. Modifiers, un-
qualified as to who will auchoritatively interpret them, can constitute a full-
employment provision for grievance arbitrators called in to resolve disputes,
I'once received a faculty proposal that would hive required the university
to provide “adequate” secretarial support, offices, laboratories, and other
resources necessary for faculty to perform cheir duties. This is on its face a
desirable goal, but what is “adequate?” Who is to define i, to apply it to
a specific context? An arbitrator,

Even it moditicrs carry considerable risk and present major problems,
there may be occasions when you conclude thae they are your best, or only,
solution. An example in bargaining with non-faculty units is the mateer of
releasing union stewards from their regular dutics to investigate 2 potential
grievance. Negotiations invariably involve a grievance procedure, which
requires union representation and involvernent. This in turn requires per-
mitting union representatives a reasonable opportunity to investigate com-
plaints, without clogging the formal grievance procedusc every time someone
voicer dissatistaction. At the same time, management does not want the loss
of statf time or the abuse of having employees v alk oft the job ac will in
order to “investigate grievances.” Solving this problem in negotiated lan-
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guage may defy quantification. A common compromise is the provision that
union representatives may leave cheir assigned duties to investigate grievances
after securing the permission of their supervisors, coupled with the provision
thae this privilege will not be abused by the union or “unreasonably denied”
by management. Agreeing to this language can be an acceptable resolution,
providing you understand that you are willing to arbitrate disputes that may
arise concerning “unreasonable” denials,

The cloudy language of modifiers may also be appropriate when you are
cnunciating a general principle and wish to avoid being held to any specitic
course of action as a resule. Faculey agreements on my campus for years have
contained an article on students which states that we are commiteed to
serving them in general and consulting with them informally op matters of
interest to them. The article is so replete with modifiers thac it creates no
discernible obligation on cither of the parties that is eroublesome. It appears
nevertheless to have served its purpose.

Using Language in Negotiations

During negotiations, use the negotiating team as an editorial review board
to scrutinize each draft propo al word by word for clarity. Here as in other
functions of the negotiating team, complete candor is needed, with no
assumed respect for authorship.

As a corollary, do not write contract language of more than a single
sentence —and then only with great care—in the actual negotiating sessions.
Use these to get to agreement on issues and principles, but develop or review
the language to embody them in caucus.

Avoid the use of sub-committees, cither joint or management, to develop
contract language on specific issues. Language produced by committees has
problems that are well known, and language intended for a collective bar-
gaining agreement should be tiltered through a single sensibility and one
typewriter.

Work on your writing skills. Try to fall in love with a dictionary (pref-
crably two or three) and perhaps a handbook or two, and case off all inhi-
bitions. Remember that a central characteristic of writing is the innate ability
of anyone to produce an unlimited number of sentences that have never
betore been created. It a sentence abores, throw it away and make another,
If your need to write clear language thae will work in the context of collective
bargaining conflicts with traditional rules of usage, torget the laceer and seek
clarity and coherer ce; your cighth-grade English teacher will never see the
agreement, much less read it or grade it.
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Audience Analysis

An important consideration in language, here as elsewhere, is audience
analysis. You nced always to remember exactly for whom you are writing.
The primary audience is, collectively, che union leadership and the admin-
istration you represent. It is crici ally important that they understand what
is being agreed to and that the  guage embody that agreement as clearly
as possible. Your secondary audicnce is the arbitrator who may be called in
to provide a determinative interpretation of any passage in the agreement
that is disputed as to meaning; it is your goal—ncver fully realized—rto
avoid any possible misinterpretation or misunderstanding. The tertiary au-
dience includes members of the bargaining unit and chairs and other ad-
ministrators who will be involved in the day-to-day administration of the
agreement.

Speaking at the Table

If the written language needs to be handled carefully during the nego-
tiations, the spoken word is often equally important, and occasionally more
50.

Negotiators talk a great deal during bargaining, and the manner in which
they speak is as important as the information explicitly communicated. A
tone is quickly establishcd and revealed, a basic attitude toward the other
party that colors and shapes the comiments:being made. The tone of 1nan-
agement’s chief negotiator should be one of respect for an adversary who
comes to the bargaining table representing a valued segment of the university
that is essencial to its operation. The tone is most casily achicved if in fact
it reflects your attitude away from che table a5 well as during negotiating
sessions, but whatever your personal views may be your performar. . at the
table must include a careful avoidance of any reniarks thae reflece, or could
be construed o reflect, contempe, ridicule, or animosity.

Most of the discussion at the table will o " voted to exaininadions and
explanacions of the proposals on the table, and to the details of the bargaining
process. Statements of intent are important, ad not only because they assist
in understanding the other party's position. If you find yourself in arbrration
tollowing ratification of the agreement, and the grievance rests on ambiguous
contruct language, the arbitrator will be interested in any evidence of the
intention of the parties at the time the provision was negotiated. Thus you
should shape your statements of explanation and intention carcfully and
clearly, and maintain « detailed record of what you have said. Similarly, you
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should record and analyze carefully the statements of intent oftered by your
counterpart.

Suggestions for Saying “No”

A relatively small amount of time will be spent by each party advising
the other of its position on specific proposals—whether one party agrees or
disagrees, and if so how strong the opposition is. The latter are the comments
to be uttered and analyzed most carefully, both in terms of disciplining
you.self to convey your position accurately and interpreting the position of
the union. When you refuse to agree to a proposal, you have many choices
of language tv express yourself, cach sending a different signal to your
counterpart, “The university would like to set this macter aside at chis time”
is perfecily neutral, revealing nothing about your final position. “The uri-
versity is not prepared to agree to this proposal at this time” implies that
at the right time you will agree. “We cannot agree to your proposal as
presented, bus we are prepared to offer some movement in this area it you
will show sum» imoveinent in these two others” signals clearly that the univn
can achieve pan or all of its goal on this issue—at a pricc.

Similarly, ycur statements expressing a refusal to agree, now or at any
future point, can be expressed in numerous ways. Choose carefully the
phrascology that will coramunicate your position clearly, and if necessary
reiterate your position: by rephrasing it. “T'his is absolutely and categrically
unacceptable” says it cleerly. The union can be expected initially to reject
your rejections, pushiog te find your reai position, to identify points on
which you will ever ually move, Various elements may be introduced i
your reiterations: sitavonai contexts ("We will not agree today, we will
not agree ar .mpasse, we will not agree when you have gone on strike”);
feasibility ("We are not persuaded that this proposal woul | be appropriate,
but even { we were it could not be ratified™): or scope (“We do not believe
we are under any obligation to negotiate in this wrea, and we do not intend
to do so™).

Your lainguage should fit the nature of the preposal. If rhe union is secking
access to a bulletin board, you have obvious credibility problems it you
declare it o be a strike issuc. In this regard, two phrases should be used
with particular care. A “condition of settlement™ is an clement or a provision
without which there can be no agreement; o “last and final™ offer is the last
position you will take prior t6 arbitration or a serike. Use these vhrases
carefully, sparingly, and accurately.

An example of comments rhat can create major problems at the bargaining
table involve the university's apility to pay. Public sector emyployers are otten
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precipitous in declaring chat funds are not available to mect the union’s
deman.! - the union, generally having examined the budget, often responds
by por. .ng out ways they can indeed be aftorded. Do not walk into the
trap of declaring “We cannot afford this” if what you really mean is “We
are not prepared to take the steps that would be required to fund this
proposal.” The “ability to pay” argument creates other problems for em-
ployers in the private sector, including the possible requirement to open
your fiscal records to the union. Finally, if you permit negotiations to move
to debate over ability to pay, you have permitted the union to enlarge the
scope of bargaining. You are required only to negotiate pay for members of
the bargaining unit, not larger issues of allocation of resources.

All your comments on where you stand on the issues will be scrutinized
with care, and they should represent a coherent and consistent set of positions
and signals. Simultaneously, you will be doing the same careful evaluation
of your counterpart’s cominents.

Summary

To summarize, 1 would advise you to prepare your proposals with care,
sceking language that wii, clearly and coherently reflece the provisions you
hope to achieve. Use any stylistic approach that will achieve these goals.
Avoid modifiers wherever possible, and seck quantificaticn to the extent
feasible. Bear in mind the audic aces for whom you are writing. Watch your
language at the bargaining table, setring and maintaining a proper tone.
Pay particular attention to comments that communicate your willingness (or
refusal) to move on certain issues, taking pains to communicate your position
with precision.
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Suggestions for Seven Standard Articles

There is no definitive list of articles that must be included in a labor
agrecment. Like all contracts, an agreement must identify the parties exe-
cuting it, the duration it is to be in eftect, and the consideration one party
is to give the other for the pertormance of specified actions., The subject
matter of bargaining is usually defined as wages, hours, and tzrms and
conditions of eraployment. Within these broad guidelines, you will fiud a
variety of specific articles in labur agreements. A number of articles are
standard. “Term of agreement” was discussed in detail in Thepter 7.
“Separability,” “‘union rights,” “retained nights,” and the “zipper clause”—-
all important but relatively simple artcles—are defined in the glossary in
Appundix B. Seven other standard articles are discussed below, with sug-
gestions about what you should seck to achieve and what you should avoid,

The sections which tollow are brief, and do not presume to treat these
complex issues exhaustively. They do ofter, however, an introduction to the
essential concepts involved, trom the contlicting perspectives of what you
can expect the union to attempt to secure, and what you a;s management's
chief negotiator should try to obtain or preserve,

Finally, an carlicr word of caution is woith reiterating and emphasizing.
Basic employmcue issues are governed by constiturional mandates and pro-
hibitions, which are subject to ongoing interpretation in the tederal courts,
Federal and state laws govern other elements of employment. This chapter
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is no substitute for legal counsel when you are working out the detailed
applications of these concerns to your specitic situation,

1. Salaries

Salary administration is a difticule task, in collective bargaining or in-
dependent of it If individual salaries are public information, the problems
of invidious comparisons will be ongoing. Disagrecments about the fiscal
value of an individual's worth to the institution will always cxist. In large
part, this is duc to the abstract and arbitrary nature of money.

Nevertheless, salaries are usually the pivotal issue in negotiations, and
represent management's largest bargaining chip. The effect of money at the
bargaining table can be enough to tempt the most conservative ideologue
to believe in cconomic determinism. As a chicef negotiator. exploit fully the
ability to grant salary increases, speading the money carefully to achieve
your broader goals in bargaining.

The extent to which faculty salaries are negotiated varies. In some public
jurisdictions, the legislature effectively determines the level of salary in-
creases, or must approve agreements befose they are valid; this may permit
the negotiations process to determine lictle more than the mode of distri-
bution. In the private sector, and in some public jurisdictions, salaries are
totally negotiable, with the university responsible for funding whatever it
agrees to. In some jurisdictions, interest arbitration may determine the
outcome. Your first task as a chicf negotiator considering salary issues is to
understand fully the laticude your university has in negoriating salaries.

The configuration of salary increases is important, Uniform dollar increases
produce greater percentage increasces for faculty or staff with lower pay, while
uniform percentages produce more dollars for individuals wich higher salarics.

Merit Pay

Unions typically propose uniform increases for inembers of the bargaining
unit; management often seeks merit pay. Management argues that superior
performance justifies greater rewards; the union may respond thae evaluation
procedures are not adequate to supporr such distinctions, that all continuing
faculty are worthy of equal consideration. The union may also fear chat merit
pay will create divisiveness among members of the bargaining unit, which
is always undesirable, or that management will use merit pay to reward
faculty sympathetic to the administration.

Merit pay provisions usually involve seteing aside a portion of the total
increase, with merit decermunations to be made by management; the “merit
pool” may be as litele as 1-2 percent of a S percent total inc ase. Meager
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funding for merit pay can create problems. If you have a 1 percent merit
pool, you will have to deny merit pay to four faculty in order to grant a 5
percent merit increase to the titth. Evaluate merit pay proposals carctully in
light of how you will administer the provision if you sccure it

A variant approach is to negotiate unitorm increases combined with the
provision that management reserves the right to grant additional increascs.
This can accomplish your goal, but it will diminish the perceived value of
the uniform increase, and it will create expectations you may be unable to

tulfill.

Steps and Ranges

Steps and ranges are constructs that often go 'orn faculty salaries. Step
systems, standard in the public schools, start wich a base and provide annual
increments (“‘steps” up) that are percentage increases of the base, typically
3-5 percent. The base in public schools is the salary of the teacher with a
bachelor’s degree and no experience; additional columns of steps are provided
for tcachers with a master's or doctoral degree. All steps, however, are
typically defined as a percentage of the bachelor’s base. Step systems are
limited, reflecting the theory that at some point additional experience ceases
to increase the value of the employee’s s rvices. This may occur after 10 or
15 years. Adaptations of the step system for university faculty may retlect
rank and years of service, and perhaps highest carned degree.

Step systems are the most rigid salary structures that exist. Negotiations
focus on proposals to raise the base, which produces an across the board
increase for everyone, plus step increases for those who have not reached the
final step. (Civil service step systems are structured similarly.) Management
representatives are often frustrated by the union's refusal to acknowledge
that step increases are part of the cconomic package; union representatives
will view step increases as :ntitlements born of previous negotiations.

Step systems produce salary ranges-—salary minima and maxima— for cach
category of employee subject to a finite series of steps. However, salary
ranges may cxist independent of steps. Unions are eager to establish the
thresholds of salary minima by rank, and management often seeks to restrain
salaries by © i:posing maxima. Individual salaries may progress through the
range by negotiated increases unrelated to seeps.

Spectal Increases

Special increases are typically granted at t ¢ time of promotion in rank
and the completion ot a docrorire. These inciements may be percentages of
base salary, or uniform dollar amounts. The increments nuay be uniform for
all faculty, or may be at management's discretion, subject to a negotiated
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minimum. If your compensation program is a structured step system, rank
and degree level are presumably integrated into the system.

Special increases may also be sought for faculey in disciplines where a
tight job market makes recruitment and retention difficule without higher
salaries, This may be a sensitive issue to the union leadership, which often
comes from disciplines in arts and sciences where employment opportunities
have been depressed since the early 1970s. Nevertheless, you will need to
secure or retain whatever latitude is required to hire and retain che faculey
your university nceds. Problems of this nature may be resolved through
separate schedules for different disciplines, the reserved right to adjust in-
dividual salaries, or complete control over establishing initial rank and salary,

Rememberirg Total Compensation

Salaries will be the focal point of negotiations, but management repre-
sentatives should never forget that salaries are only part of the cost of com-
pensation. Other elements of compensation, primarily group insurance bencfits
and centributions to the retirement program, will equal 20-30 percent of
salary. Some compensation costs will increase directly when salaries are
increased. Communicate-——and emphasize—the total cost implications of
salary proposals offered by both parties.

Summary

Understand thoroughly the authority your university has in negotiating
salaries. Become familiar with the details of total compensation, and never
miss an opportunity to remind union representatives of total e~st impact of
a proposal on the table. Determine the pattern of compensation that will
best serve the university, and shape your proposals and serategy accordingly.
Examine your options in situations that suggest special salary increases, and
determine the extent to which you need to retain the authority to increase
individual salaries unilaterally. Most importantly, never permit salaries to
become an isolated issue; money will be your strongest source of leverage,
and should be used to sccure agreement on all outstanding issues.

2. Workload

The workload article is one of the most important articles in any agree-
ment. Typicallv, retained rights include the right to scheduie, assign, direct,
and supervise employees. The workload article qualifies thae reserved righe
by detining how much employees are to work, and wha  rights they are to
enjoy relative o work assignmer:ts,
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Hourly Support Units

Workload is relatively simple tor hourly staff. The tederal Fair Labor
Standards Act (FLSA) provides the basic structure; it defines the standard
work week as 40 hours by requiring the employer to pay overtime for hours
over 40. The workload article for hourly staff typically defines details of
scheduling statf and advising them of changes in schedules. It may cover
such details as rotating opportunitics for overtime, minimum pay for ¢em-
ployees called in daring emergencies, premium pay for employees working
on holidays, lunch hours, breaks, and “wash up” time.

In departments or units where numerous employees perform identical
duties at different times, the agreement may provide for “shift bidding,”
i.e., employee choice of schedule based en seniority. Conversely, there may
be a provision to rewared employees who work undesirable shifts with ad-
ditional pay.

Union proposals on workload often contain provisions that would minunize
or abolish management tlexi'..lity in assigning statf. The union may seck
maximum overtime opportunitics by restricting your opportunity to avoid
overtime through rescheduling. Simultanecusly, the union may sceek the
right of employees to reject any overtime assignments they do not want.
The union may seck to restrict work schedules to cight continuous hours
daily, Monday through Friday. The union may scek “work jurisdiction” by
barring the use of anyonce outside the bargaining unit (supervisors, student
employces, members of other units) to pertorm duties regularly done by
members of the unit.

Avoid these provisioas. Scek language that provides employees with rea-
sonable treatment in the scheduling of their work, but retain the authority
to make scheduling decisions as appropriate.

Faculty Workload

Negotiating a comprehensive faculty workload policy can be excremely
ditticult, Hourly staft’ work is time-based and supervised, and thus casily
quantitied. Faculty spend most of their time on task-based work thae is
seldom supervised, engaging in a wide range of pedagogical and professional
activities in the classroom, the laboratory, the library, and at home. Mea-
surement of these activities vith precision can be as impossible as it is
desirable,

Compounding the problems of mcasurement are difterences between dis-
ciplines which make comparability difticule. On my campus we have the
usual lecture courses, with laboratory components in the sciences and en-
gincering, We also have music faculty providing individual lessons inapplied
music; physical cducation faculty teaching activitics courses in bowling,

56

RIC

Aruitoxt provided by Eic:



E

O

() THE RIGHT BALL

tennis, and many other sports; and education faculty overseeing tield-based
experiences for students. The list could be continued indefinitely.

In addition to teaching, faculty engage in research and service: these
activicies are also ditticult to measure absolutely, and even more ditficult to
measure comparatively,

Notwithstanding these difticulties, the faculty union may propose a rigidly
standardized workload policy that would reduce workloads and establish
overload pay for additional assignments, or increase the existing structure
of overload compensation,

Your first task as management’s chief negotiator will be to secure ex-
haustive data on faculty workloads. Teaching assignments must be measured
both in contact hours and student credit hours. You will need to understand
this data thoroughly, including any underlying considerations. (English fac-
ulty teach small sections of freshman composition, but suffer the tyranny of
grading all those themes; physics faculty may teach small sections of an
upper division course, balanced by large sections of lower division service
courses; Professor X may teach huge classes, but with the help of several
graduate students who conduct small group discussions and assist in grading
assignments. )

It you are negotiating an initial faculty coneract, consider proposing to
maintain your present workload policy and establish a joint faculty/admin-
istration task force to study workload in detail following ratification,

If you do negotiate a comprehensive warkload policy, bear in mind the
following. Negotiated provisions on workload will prevail over alternate
solutions to vorkload problems, unless the laticude to find aleernace reso-
lutions is protected; collegial resolutions between faculey and chairs can
disappear. To the extent that you agree to taculty control over the courses
they are to teach, you are granting them a variation of work jurisdiction,
and surrendering management’s right to assign employees. Remember also
that subsequent disputes over workload provisions will be subject to deter-
mination through the arbirration provision of the grievance procedure, not
by academic administration. Do not forget the comy rehensive and exclusive
nature of collective bargaining agrecments; ninagement’s riglies to assign
duties to faculty will be restricted to what you have protected in the retained
rights article or specitied elsewhere in the agreement. If you have not covered
faculty oftice hours, student advisement, availability of faculty between terms,
and other faculty responsibilities, you may discover that you have lost the
authosity to require faculty to perform these duties,

Finally, workload has major tiscal implicicions that muse be understood.
It your faculty teach an average of 24 credit honrs a year, cach reduction of
one hour means you lose 4.2 pereent of your aggregace teaching taculey's
services. One hour is the equivalent of relling your seeretary, who normally

RIC N

Aruitoxt provided by Eic:



O

ERIC

Aruitoxt provided by Eic:

SEVEN STANDARID ARTICLES 91

works Monday through Friday until 5:00 p.m., that hencetoreh he or she
may leave at 3:20 p.m. every Friday. A reduction of two hours is almost
the equivalent of telling your staft they have Friday afternoons off from now
on. Faculty services lost through workload reduction will require you to hire
more faculty or offer fewer courses.

Understand the implications.

3. Grievance Procedure

The grievance procedure serves to process complaints from members of
the bargaining um*, o the union, or management, that the other party is
faiting to comply with the terms of the agrecment. Management should seek
a narrow and precise definition of a grievance as an allegation of an explicit
violation of the terms of the agreement. You may find the grievance procedure
being used by employees who wish to complain abouc a wide range of issues,
and the system can serve to bring problems to your attention. However,
when the campus-level review of a complaint is exhausted, you do not want
contract language permitting grievance arbitration of a dispute outside the
scope of the agreement.

Typically a grievance procedure contains three on-campus steps, followed
by arbitration. With faculty, the usual steps are chair, dean, and provost.
You should establish a time limit within which gricvances may be filed, to
protect yourself against ancient complaints. The € me 'imit may range from
a few days to as much as 60 days, but establish a limit. Generally, time
tolls from the occurrence of an event or the time the grievant becomes aware
of it, if this occurs atter the fact. Clarify the latter to mean the dare the
gricvant had reasonable opportunity to be aware of the fact giving rise to
the complaint. For cxample, if the dispute is based upon information con-
tained in an annual contract of reappsintment, the grievane should have
been aware of the problem before signing the contract, and should have
raised the questions then.,

It is important to provide that a grievance be initiated at the level -with
authority to provide relief; if a grievance is triggered by a dean’s action, it
is a waste of time for the ¢nair to hold a hearing. Another way to save time
by avoiding unnccessary hearings is to provide that the hearing officer at
Step 2 and perhaps Step 3 may issuc a disposition without holding a hearing,
if this is deemed appropriate, This provision should not be used to avoid
hearing grievances, but it can be helpful in those situations when a meeting
is clearly unnccessary. In addition, you should identity the hearing otficer
at cach step in @ manner that verimits the use of substitutes, i.ce., “the provost
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or his or her designee;” grievances must be processed on those occasions
when one or more of the hearing ofticers will not be available.

Time constraints govern the processing of grievances as well as their filing.
Typically, timelines govern the following sequence: an event occurs, and a
grievance is filed; a hearing is held; a disposition is issued; the grievant
accepts or rejects the disposition; a hearing is held at the next step, or a
dsposition is issued, if the initial disposition is rejected; if the second
disposition is rejected, the process is repeated at Step 3; if the Step 3
disposition is rejected, the parties select an arbitrator, and a final hearing
is scheduled and held; the arbicrator issues an award. (Fach gricevance, dis-
position, and reaction requires precise documentation; thue  standardized
forms are in order.) Deadlines in the grievance procedure must be observed
carefully. Employee discontent is compounded when missed deadlines sug-
gest management indifference. In addition, failure to adjust grievances in a
timely manner is a standard unfair labor practice.

You should seck a provision that failure by the grievant to reject a dis-
position in a timely fashion constitutes acceptance of the last disposition.
Conversely, you should avoid a provision that failure to issue a timely dis-
position will require granting the relief sought by the grievane. If this appears
inconsistent, remember that the burden of going forward always rests with
the charging party, and failure to go forward implics acceptance. At the
same time, it is illogical to grant substantive relict on the basis of procedural
erver.

Management representatives may be apprehensive about grievance arbi-
tratio:, fearing the results of granting final authority to a third party who
will be unaccountable to anyone for the resules of his or her decision. Ap-
prehensicn is understandable, but you must also understand the union’s
rationale. 'n negotiations you will seek, and should not settle without, a
strong no-sitike clause, You will seek this to be certain that for the term
of the agreeme=nt you will not have to face the disruption created by a strike.
The union’s legical response to management is, if we agree to forego the
right to strike, we must have grievance arbitration as an alternate means of
assuring manageinent’s compliance with the terms of the agreement. Wich-
out arbitration, the union's only recourse may be litigation, a cumbersome,
time-consuming, ana expensive process, Thus arbitration will be of critical
importance to the urion.

The arbitrator's authority is typically restricted in several ways. The scope
of arbitrability, as noted, should be tightly restricted to the explicit pro-
visions of the agreemen:. You may restrict scope furcher by barring arbi-
tration of specitic actions ur provisions (e.g., removal of probationary faculty
or statt, or the evaluation o applicants for promotion). It is common to state
that the arbitrator may not add ro, subtract from, or modify the terms of
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the agreement, or substitute his or her judgment for the judgment of man-
agement. It is also common to note that grievances arising trom procedural
errors are to be corrected procedurally racher than substantively.

The language in your article on the grievance procedure should be drawn
with particular care. This article will define the systematic handling of
complaints, and will establish the quasi-judicial structure for securing a
definitive interpretation of any disputed provision of the agreement.

4. Union Financial Security

Union financial security is a concept, and often the title of an article, that
may encompass dues check-oft and cither agency fee or union shop These
are provisions routinely sought by the union.

Dues check-off is an agreement by the employer to provide payroll de-
duction ot membership dues, upon written authorization by a member of
the union. This provision is valuable to the union, as it simplifies the union's
bookkeeping and administration. Rather than having to secure dues from
each member. the union receives a single check from the employer each
payday. In addition, union lewders assume, probably accurately, that dues
structures will probably be much more acceptable if dues are paid from
dollars the members have never received as net pay. In this regard, dues
check-off 1s similar to other taxes routinely withheld from paychecks.

Agency fee gives the union additional financial security, This provision
requires that any member of the bargaining unit who chooses not to belong
to the union must pay an agency fee to the union, in consideration of the
union acting as the employee’s agent in collective bargaining. The amount
of the agency tee is as nearly identical to full dues as the union can justify.
Agency fee provisions have been the subject of exeensive litigation for a
number of years, with challenges being made as to the appropriate amount
and the uses to which the funds can be put. It the union secures an agency
tee provision, it will be assured of cash low on a regular basis from the pay
of all members of the bargaining unit. “Agency shop™ describes an em-
ployment situation in which the employee is subject to an agency fee pro-
vision.

An alternate to the agency tee is the union shop, a provision that requires
all members of the bargaining unit, as a condition of employment, to be
members of the union. This provision is scen by the union as preferable to
the agencey tee tor several reasons. Required membership may avoid the
possibility of a vocal minority of bargaining unit members who on principle

100



94 THE RIGHT BALL

refuse to join the union, regardless of an ~ency tee provision. Full union
dues may be significantly higher than the agency fee; in addition o regular
membership dues, members may be subject to additional assessments on
special uccasions. Finally, unions often have the authority to impose sanctions
upon its members that permit greater discipline and control than can be
imposed upon agency tee payers, For example, union members raay be subject
to fines levied by the union for engaging in proscribed uctivities (e.g.,
crossing a picket line during a serike).

Management's position on these issues is often determined by its position
on unionization in general. 1f management seeks to minimize the power of
the union, or believes that it refleces barely a majority support among
members of the bargaining unit, management may oppose any form of union
financial security. In addition, management representatives may have cthical
objections to requiring employees to provide tinancial support to the union.
On this point, union representatives will respond that such concern is a form
of paternalism; the employees have already voted to be represented by the
anion, and have declined conversely the opportunity to decertify the union.
Further, the union will argue, collective bargaining resules in benefits for
all members of the bargaining unit, and it is only cquitable that e cost
of bargaining be shared fairly and uniformly. By way of caution, I suggest
a very hard examination of any assertion by management colleagues chat
members of the bargaining unir really do not want to support the union.
These perceptions often reflect the casual comments of a few employees who
are eager to tell management what they assume management wants to hear.
The best information you ever have aboat employee sentiment will be the
vote counts in clections and ratification votes conducted by secret ballot.
Rely on that information. Anccdotal data is notoriously unreliable.

On a more pragmatic level, union financial security proposals often find
acceptance in heated negotiations because they are essentially no-cost issucs
to the employer, and they can be heavy bargaining chips at the table. If
your negotiations lead vou to agree to union financial sccurity for the first
time, expleit fully the trade-oft value of this provision.

Several administrative details need to be clearly specitied in coneract lan-
guage on union financial security: timely and written notification by the
un-or: of what the dues structure is to be for the following ycar, a time
limitation on the right to sign up tor payroll deduction of dues or to dis-
continue 1t, the authorization card to be used, the schedule of withholding,
and the requirement to forward deducted funds. Clear all these details wich
your payroll staff before agreeing to language. In addition, in light of the
history of litigation on agency fee, secure an indemnitication clause that will
hold the vniversity harmless in the event of a legal challenge to an agency
fee provision.
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5. No Strike

The no strike clause may be shore and simple, but it is of critical im-
portance. Define “strike” broadly to include variations such as slowdowns,
sitdowns, “sick-outs,” ctc. Secure explicit language providing that the no
strike clause will prevail in the event employees in another bargainiag unic
are on strike and have established picket lines. State the assumption that
any employes who fails to report to work during a strike will be engaging
in the strike. Finally, cstablish strong sanctions, including removal, that
can be imposed upon participants in a proscribed strike.

Unlike technical provisions that will seldom have a direct impact upon
members of the bargaining unit, the no strike clause should b clear and
easily understandable, to permit all bargaining unit members to be tully
aware of its provisions and implications.

6. Fmployment Security

Employment sccurity is an umbrella term for provisions that define em-
ployment rights enjoyed by members of the bargaining unit, and the rights
retained  management to terminate the employment relationship. Three
clements are addressed in most agreements: removal of probationary staft,
removal of non-probationary staft for cause, and layofts or retrenchment.

Removal of Probationary Staff

Probationary eraployees serve a specified period during which their per-
formance is evaluated by management to determine whether continued em-
ployment is desired. Management typically retains almost total authority to
terminate the employment of probationary faculty and staff. Unions often
seek to restrict this authority, by proposing required statements of reasons
for removal, detailed appeals procedures, and arbitrarion to resolve disputes
concerning procedural compliance or the wisdom of the decision. Manage-
ment opposes these thrusts, sceking to protect the right to correce errors
made in the recruitment process.

The ideal provision on removal of robationary employees, from the man-
agement perspective, is @ minimal statement defining notification rights,
with no requirement to state reasons or to discuss them, and no third party
review of the decision. Management's aversion to stating reasons does not
mean that reasons will not exist. It retlects instead the awareness that stated
reasons will tend to redetine the issue by raising other questions of fact,
relevanice, and judgment. You will be well advised to retan maximum
management authoricy in this area,
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Termination for Cause

Non-probationary faculty and staft, called “tenured” or “permanent,”
enjoy greater job sccurity than probationary employces. Having successfully
completed their probationary periods, they are generally entitled to continued
employment unless they are to be removed “for cause” or the employer
reduces the work torce. Evaple ers can be held accountable for honoring the
commitments they have made to employecs, commitments which may appear
in labor agreements, employment contracts, written policies, or employee
handbooks. The grievance procedure of the agreement is the enforcement
mechanism for employment provisions specified therein; you may be ac-
countable in litigatior for employment commitments made elsewhere. Non-
probationary public sector employces enjoy property rights under the Four-
teenth Amendment; rights which may not be deprived without due process.
Although there is no universally accepted definition of due process, it is
understood to include a number of provisions: a statement of reasons provided
to the non-probationary employce who is to be terminated for cause: a
meeting with the employce, who is entitled to representation; an explanation
of the reasons; and an opportunity tor the employee to provide information
and ask questions.

Contract language on termination for cause begins with a definition of
the reasons that will justify termination. The definition niay be as brief as
“just cause,” without elaboration, or it may include a list ot specific reasons.
A third pattern introduces a partial list with the qualification that “cause
includes but is not limited to” the scated reasons. Seek language broad
enough to cover an appropriate range of situations.

The procedure to be followed should be simple. The employee is provided
with a letter which states the reason his or her employment is o be ter-
minated, and eswablishes the time, date, and location of a mecting to discuss
the reasons. The meeting is typically held by the appointing authority or
his or her designee. The employee, or his or her representative, may provide
information that convinces the management representative thae an error has
occurred in determining facts, or that removal is not justified. If neicher
occurs, the employee receives a second letter contirming removal and estab-
lishing the eftfective date of termination,

Typicaily, the employee may appeal the decision, to the presidene, to the
board, or to a state personnel board, if one exists witn jurisdiction ) review
such decisions. If your labor agreement permits ie, the employee may appeal
the decision to arbitration through the grievance procedure. (Seck language
that restrices the employee’s appeal to a single source.)

It is common to provide arbitration as binding third party review of
decisions to terminate for cause, although constitutional rights to due process
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do not create that entitlement. Often the arbitrator has authority to review
both procedural compliance with the terms of the agreement and the judg-
ment that the fact basis justitied removal. This distinction is crucial, and
contract language should communicate precisely which cornponents of the
decision are to be arbitrable.

Other details to be covered in this section of the agreement include the
employee's status during the period the appeal is being heard; he or she may
be suspended with or without pay, or continued in kis or her position. You
may also want to address details of payment for accrued vacation, the em-
ployee’s opportunity to maintain group insurance coverage for a specitied
period, and ocher matters related to sevaration.

Do not be surprised if union representatives work zealously to make it
effectively impossible for you to prevail in termination for cause proceedings;
their efforts may inciude proposals that narrowly restrict the definition of
cause. establish complex and perhaps multiple appeal procedures that will
be ditficult to manage, define lengthy periods of advance notice, and mandate
arbitration of all the details involved. Your goal, in contrast, will be to seck
a reasonable definition of cause, combined with a simple appeal procedure
that will permit « speedy resolution of disputed decisions.

Reduccions in Work Force

Reduction in work force, retrenchment, and layoffs all describe the em-
ployer's reduction of the nummber of employees performing some of the work
required in the operation of the organization. Generally, the decision to
reduce the size of the work force is a righ* reserved to management, and
does not have to be negotiated with che *nion; however, the impact of the
decision is a mandatory subject of b gaining, This line is often blurred,
and unions with sufticient clout may effectively negotiate the conditions that
must be met, and demonstrated, before layofts can occur. Expect your union
representatives to seck negotiated language to define reasons justifying lay-
ofts, hoping thereby to be able to challenge and reveise layoff decisions that
do not meet negotiated restrictions.

Your goal is to avoid a negotiated definition that must be met prior to
layofts, restricting contract language instead to the procedures to be followed.
These should include notification rights; identification of those employees
to be laid off, based to some degree on seniority; and recall rights, which
define the period of time following layot! an employee is entitled to be
recurned to work if the employer subsequently increases the work force.

Other details to be negortiated may include continued insurance benefits
tor some period, preferential consideration for laid oft employees who apply
for vacant positions for which they qualify, and transter rights to icher
positions in licu of layott.

L04



E

98 THE RIGHT BALL

Issues of employment security share the common theme of the union's
effort to maximize job sccurity through the imposition of negotiated restric-
tions upon the employer. Thus it will be your goal as management’s chief
negotiator to retain maximum authority to execute without challenge those
unpleasant, bur occasionally necessary, decisions to remove employees, cither
because of performance problems or work force requirements,

7. Promotions

Employce opportunities for promotion constitute another issue thae bridges
a reserved management right (whether to promote an cmpleyee) with the
obligation to negotiate impact (the pay increase to accompany promotion),

Faculty promotions are totally difterent from promotions of support staff.
Faculty are ranked, with cacli individual offered an opportunity to reach the
rank of professor at some point in his or her carcer, while being continuously
engaged in the same duties of teaching, rescarch, and service, Support po-
sitions are classified within a system that defines the relative value of each
position to the institution, and assigns salary ranges accordingly. A pro-
motion for a member of the support staff is an opportunity to move to a
different position that includes greater demands and higher rewards, However
diffezent these two patterns of promotion, management’s basic response
shou!1 be identical.

Seck to retain the maxinium authority to make promotional decisions,
including who is to be promoted and what the salary increase is to be, The
optimal ccatract language is inclusion of promotions in the list of retained
rights, combined with a brief reference in the pay article which notes that
mani .ment may provide additional increases to employees who are pro-
moted. If this is not feasible—-and the union will exert as much pressure as
possible to secure promotional opportunitics-—seek contract language which
notes that members of the bargaining unit will be entitled to consideration
for promotion, based upon their qualifications, witkn a system that places
final authority with management, and bars arbier ion of disputes about
decisions made. 1t you cannot achieve this, consides language for unies of
support staft that provides tor “first consideration” of qualified applicants
from the bargaining unit, but reserves the righe to g0 outside the bargaining
umt when deemed appropriate; maintain the bar to arbittation of such
decisions. With facutty, you may conclude thar it will be necessary to
negotiate promotional procedures in some detail, but seek to retain full
authority over final decisions,

The union will predictably seek the greatest measure of control obtainable
over promotions. For hourly suppore units, this will consist of a requirement
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that each promotion be awarded to the senior qualified applicant from the
bargaining unit. For faculty, the proposal may be a detailed statement of
procedures, criteria, peer control, multiple appeal opportunitics, and arbi-
tration of both procedural disputes and evaluative judgments. If unions are
successful in their efforts, managemene will have lost control of selection of
hourly staff and an important reward system for faculey.

Here, as in all the articles discussed in this chapter, you should work
diligently to preserve the proper measure of the universiey's rights to manage
the institution effectively.
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Negotiations 1I: Getting Underway

To this point, except for consideration of language, the discussion of
negotiatinns has dealt primarily with preparations {or the bargaining sessions
themselves, As you approach the date of che first meeting with the union’s
representatives, several additional actions are appropriate.

Preparing Your Team for Negotiations

Spend some time with the members of your negotiating team preparing
them for what to expect during bargaining sessions and how to handle their
responsibilitics. This task will be much simpler if your team includes veterans
of previous negotiations as well as newcomers to the process. (Such 4 mix
also has the advantage of combining the wisdom of experience with the
treshness of new viewpoints.)

You need the negotiating team to participate fully in the negotiations
prozess, remembering that the chief negotiator will take the lead. 1 call upon
individual team members to address issues they are uniquely qualified to
discuss, or issues on which they feel strongly. Team members understand
that three general const raints should govern their commients: (1) don’t open
up a new avenue of discussion or deal with unrelated subject mateer; (2) don't
provide the union wit! information or evidence of an attitude supporting
the union's position; and (3) remember that cach of the teams at the table
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needs the consistency and coherence of having .. chief negotiator as primary,
but not sole, spokesperson.

Members of the negotiating team also ofter invaluable assistance in ob-
serving and critiquing the negotiating process. In addition to secking their
analysis of data, proposals, and strategic options, 1 urge them to watch the
members of the opposing team carcfully: facial expressions, body language,
eye contact, and peripheral remarks may communicate information not di-
rectly discernible in the union’s writrzn proposals or the careftr] comments
of its chief negotiator. In addition 1 ask my team members to watch my
own performance, noting problems of tone, clarity, consistency, or emphasis.
Brief notes passed down the table can help the chief nesotiator on specific
problems. Finally, in extraordinary circumstances, eich member of the team
has the right to call for a caucus by passing me a note to thae effect; chis
rarely occurs, but i 1s 2n important part of the protective support system
for the chief negotiator.

Understanding the Caucus

The caucus is an clement of bargaining all newcomers to negotiations
need to understand fully. For cach negotiating o sion you will need two
rooms, one to accommodate both teams at the bargaining table, the second
a separate room to ¢nable cach team to hold private discussions. Typically
either party may caucus anytime it chooses to do so. Caucuses should be
brief, and used only to review very specific decisions that require confidential
discussion, or to evaluate sudden and unexpected shifts in the union’s posture.

Do not use the caucus to make major or complex policy evaluations, or
to write lengthy (i.c., more than one or two paragraphs) passages of contract
language; these activities require a more carcful evaluation. Do not use the
caucus as a substitute for ti preparation that should have been done prior
to the bargaining session

And do rot abusc the caucus. An acquainrance of raine was once working
as a union negotiacor, trying diligently to setele his firse contract. He suftered
frorn a nervous stomach, and had neglected to bring food to a negotiating
session, which ran into the evening hours, until it was interrupted for a
management caucus. For an hour and a nalf he -vaited, the acid churning
painfully, for the management team to recur. He later learned the man-
agement team had uscd che caucus to leave campus tor a leisurely discussion
of strategy over dinacer. The union negotiator w. 5 not favorably impressed.

On my campus the union representatives once caucused during an afeer-
noon session held atter we had reached impasse, when no resolution was in
sight. Afees half an hour, a veteran team member remarked, 1 chink they're
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up to something.” “No," | replied, "1 don’t think so.” An hour later we
learned they had held a press conterence in the 1eserved caucus room, and
that evening on television news we watched the interview with the union’s
chief negotiator, denouncing us tor our unwillingness to engage in mean-
ingful negotiations. University representatives could not be reached for com-
ment, concluded the reporter; that was accurate, as we were ignorantly
cloistered in the room reserved tor the negotiations, patiently waiting for
the union representatives to return.,

In short, be sure your bargaining team members understand that the
caucus should be a brief interlude in the primary activity of negotiations.

First Agreement: Memorandum on Ground Rules

When the negotiating sessions get under way, several mateers will require
initial consideration: the schedule and location »f the sessions, relations with
the news media (ideally, a blackout), the nature of .ccords of the negotiating
sessions to be maintained, the righe of cither party to caucus, the identity
of the individuals authorized to initial tentative agreements on behalf of each
party, the role if any of third parties (if chis is at the discretion of the parties),
the tentative nature of agreements (subject both to ratification and a final
review of the total agreement), and scheduling details of the submission of
proposals.

On my campus we reduce to writing agreement with the union on matters
like these, recording them in a “Memorandum of Understanding™ that de-
fines the ground rules of bargaining. (Figure 11 is an example of such a
memorandum of understanding.) As we have used the device, it doe. not
become part of the negotiated agreement; thus, it has no enforcement mech-
anism, except theoretically through the filing of an Unfair Labor Practice
charge with the labor board. In addition to laying the groundwork for
successtul negotiations, discussions leading to the agreement on ground rules
often provide a preview of what you will encounter when the discussions
move to the substantive issues to be included in the agreement. 1 have scen
the memorandum agreed to following five minutes of discussion, and 1 have
watched the dise ssion drag on for two or three hours, in cach case fore-
shadowing the case or ditticulty that would characterize the nesjotiations as
a whole. The ded ils covered by the memorandum on ground rules are
important,

I suggested carlier that meeting once or twice weekly is a schedule chae
maintains continuity while permitting time tor careful prepa ation and at-
tention to other duties. It is desirable that the agenda for cach session be
established in advance, and that counterproposals of any length be provided
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Figure 11

MEMORANDUM OF UNDERSTANDING
ON GROUND RULES

Itis

hereby agreed Ly and betw.en the represenlatives of

. (hersinalter the "University") and the __
. (hereinafter the "Union") that the following

ground rules shall govern the negotiating sessions between the parties:

1.

10.

12,

13.
14.
15.

. The chief negotiator for the Univarsity shall be

Each negotiating team shall have a chief negotiator who shall be the primary
spokesperson for the negotiating team. The chief negotiator may call upon a member of
his or her negotiating team to provide special information relater to a proposai under
consideration. Each negotiating team shall include a maximum of seven (7) members.
Chief negotiators shall be empowered to iritial ‘~oposals when they are agreed to.

and the chief negotiator for the Union shall be
All negotiating sessions will be apprcximately three to four hours in duration, unless
otherwise mutually agreed on a session-by-session basis.

. The time, dale, place, and agenda of the next negotiating sessior will be agreed upon

prior to the end of the present session, unless otherwise mutually agreed on a session-
by-session basis.

. Each negotiating team shall have the right to caucus upon its request and shall advise

the olher team of the expected length of the requested caucus.

. All tentative agreements will be reduced to writing and ‘nilialled by the chief neyotiator of

both the University and the Union.

. All tentative agreements will be tentative only and contingent upon the final ratification of

the entire Agreement by the Union and the University's Board of Trustees.

. Upon agreement of these ground rules, no additional ground rules will be submitted by

either party.

. Upon agreement of these ground rules, each party will submit its original proposals to

the other party. Upon the receipt of these proposals, neither party shall be perinitted to
submit any additional proposals unless mutually agreed otherwise. Each party shall be
free to counter-propose from either its own proposals or those of the olher party,
providing the counter-proposal(s) contain the same subject material as the original
proposal.

All negotiating sessions will be conducted in executive session with all information held
in slrict confidence by the parties.

. There shali be no press releases or other forms of public dissemination of information

unless mutually agreed on in advance by the parties, or until an impasse is declared, if
any.

Each party will maintain whatever record of negotiating sussions it deems appropriate;
mechanical recording devices will not be used.

The two chief negotiators may meet in privale lo review progress in negotiations.
Disputa Resolution shali be in accordance with the pravisions of ORC 4117.

Each parly may bring up lo two visitors to any negoliating session by giving the ott er
party twenty-four hcurs advance notice of Ihe visitor(s) attendanc.

FOR THE UNIVERSITY FOR THE UNION

Q

ERIC

Aruitoxt provided by Eic:

Li0)




O

ERIC

Aruitoxt provided by Eic:

NEGOTIATIONS 11 105

to the other party before the session; caucus time spent in the study of
extensive new proposals often leaves the other party waiting idly in the other
room, a waste of time. The locarion of the negotiating sessions should be
ncutral and comtortable, with a table large enough to permit bargaining
team members room to spread out their materials,

Typically the chief negotiators for cach party initial documents, reflecting
a rentative agreement, subject to the final review and to ratification. Al-
though obvious, this point is critical. It is assumed that cach negotiator
knows what he or she has authority to agree to, and that an inttialled
document will be ratitied by the chief negotiator’s constituency, but in those
rare instances when a communication gap appears after a sign-oft, cach party
needs the opportunity to reopen an issue. The assuned rarity of chese oc-
casions should be emphasized.

Records of Negotiating Sessions

Records of negotiating sessions are important. Qur approach has been to
say simply that cach party will maintain whatever record it wishes, but
mechanical recording devices will not be used, due to their potentially
disruptive or chilling impact upon bargaining. It may appear desirable to
generate some official record, approved by both parties, but unless you want
the great expense of a ncutral party (presumably a court reporter) to prepare
transcriptions, you can find yourself spending as much time reaching agree-
ment on the record of discussions as you are devoting to the negotiating
sessions themselves. If you conclude that a joint record is feasible, consider
carefully whether it is desirable. The awareness that a formal record is being
maintained can have an inhibiting and perhaps chilling effect upon the
aiscussions at the table. Sume comments, particularly humorous asides and
occasional vutbursts, do not need to be a macter of ofticial record.

Exchanging Initial Proposals

Negotiations truly begin with the exchange of initia' proposals. Often,
by agreement, the exchange is simultaneous, to deny ear's party the presumed
advantage of advance knowledge of the other parey’s positions. It is always
a goed idea to establish an carly deadline tor submission of any additional
proposals, or to note that subsequent proposals will be limited to counter
proposals on issues placed on the table in the initial packages. This can help
you to know quickly the entire scope of issues to be discussed.
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In the preparation of initial proposals, Ihave found it uscful to work with
photocopies of existing contract language. Our printed agreements are on
pages that measure 52" X 8Y2" (a standarc sheet with one foid), and when
photocopied on a full 82" X 11”7 page, you have ample room for minor
revisions and comments. On occasion we have reached preliminary agreement
with the union that both parties will present initial proposals in this tormat.
This approach facilitates cach party's review of the changes proposed by the
other. Figure 12 offers an example of how this approach works.

The Chief Negotiator at the Table

Several characteristics should mark your performance from the beginning
as a chief negotiator. Consistency is important to the process of communi-
cating your position cffectively. If you describe three separate issucs as the
“most critical issue in the negotiations,” the only thing the union can know
with certainty is that your position on the issues is unknown. Your demeanor
should reflect calmness, courtesy, and <ivility; profanity is never a good idea,
however temptingly appropriate it may seem. Discipline may require the
suppression ol cmotions from amusement to anger, disdain to contempt;
revealing them are always tactical errors, problems you do not need.

Integrity is also important, both in its usual sense of honesty, and in its
primary meaning of wholeness or soundness. Every chief negotiator needs
to be able to rely upon the word of his or her counterpare, to know that an
agreement reached will be ratific d, that a statement of fact for the record

Figure 12

PROPOSAL BASED ON PHOTOCOPY OF
EXISTING AGREEMENT

Proposal:
Article 28; “Term of Agreement” !

28.1 This Agreement shall become effective at 12:01 a.m. on July 1, 19,
and remain in effect until 11:59 p.m. on June 30, 19 __.

28.2 FEither parly may nolify the other that it desires to modify this Agreement
or to negotiate a successor agreement in ac.ordance with O.R.C.
4117.14(B)(1)(a)(b)(c) and SERB Rule 4117-9-02.

l{fC‘ [12
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will be accurate. This value transcenas echics and is essentially pragmatic;
negotiations are scarcely possible without a person on the other side of the
table whose word is good. Be careful to make no commitments you cannot
keep, and to honor those yeu do.

Outlining and Analyzing Initial Proposals

When you have received the union’s initial proposals, it is a good idea to
prepare an outline, discussed in Chapter 8, summarizing the positions of
the party on each issue, as those positions relate to cach other and to the
existing agreement. Share this outline with the union as a working guide
to who seeks what.

Other sccondary materials can be us:ful. A one-page display of rectangles,
each representing one article in the agreement, crossed off when initialled,
can give you a single visual image of the “big picture” and the progress you
are making toward setrlement. Illustrations of specific proposals can be
helpful. Once, when we encountered disagreement from union representa-
tives concerning the impact of their salary proposal, a one-page display of
their proposal as it would modify the salaries of the members of the union’s
negotiating team, year by year, was helpful. The communication process at
this point is four-fold. You seek both to understand the union’s proposals
and to be certain that the union representatives fully understand them; they
need similarly to understand your proposals, and through the interaction
may be able to assist you in clarifying your own positions. Do whatever you
can to facilicate the total understanding by both partics of all issues on the
table.

By the time you have completed one “walk through” of the proposals on
the table, probably signing off on several standard articles, you should have
a fairly good sense of the union’s overall strategy and agenda: what it is
secking to achieve, which issues are of the greatest importance, and where
it can be expected to move in order to secure advantages elsewhere. Analyze
the union's overall position with care, and take pains to see that your specific
actions relate to an overall straregy of getting to setelement.

Identifying Divergent Interests
You may at this point identify divergent intereses across the table. The
union's negotiating team may be divided on certain issues. In addition, the

tcam may be keenly interested in positions you believe the bargaining unit
as a whole does not share. The union statf negotiator, employed by the
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affiliate, may value more highly than members of the negotiating team certain
provisions that reflect the interests of his or her employer (e.g. agency shop).
You cannot take overt action to exploit these divergencies, except at great
risk to the negotiations, but you need to recognize them, evaluate thein,
and relate them to your analysis of where the uninn will eventually settle.

Moving the Process Forward

Negotiations may tend to stall after the initial flurry of sign-offs on
uncontroversial provisions of the agreement. Both parties may be jockeying
for position, each reluctant to begin the long process »f trade-offs (discussed
in the following chapter; that will eventually lead to sectlement. If chis
appears to be occurring, try to find a way to move things along; voice your
concerns at the table and try to see that the union understands that it shares
with you an interest in orderly progress toward resolution.

In one such situation, with negotiations seemingly stalled, I tabulated
the number of words in the proposals we had initialled to date, noted the
number of hours spent at the table and the number of days that had lapsed,
and did a rough projection to closure that suggested a this rate we would
need two to three years to get an agreement. I shared it with the union,
pointing out that it was simplistic and unreliable, but the awesome prospect
of spending years at the bargaining table was sufficiently distasteful to
motivate both parties to seck ways to move the process forward.

Look for ways to reduce the number of unresolved issues. Your initial
outline will have shown most issues unresolved, with a few standard pro-
visions immediately initialled. As others are settled, cross them off the list,
and begin a second outline, showing in summarized form issues tentatively
agreed to. With luck, like a seesaw the first list will decrease in length as
the second list grows. Get as much off the table as you can, as quickly as
you can. If nine subsections of an article with ten subse. tions are seteled,
get a sign-off on the article that notes that the tenth is unresolved — “set
aside” as a "hanger,” as such issucs are sometimes called, Narrow the open
issues to the extent you can,

Dealing with Errors from a Long-Range Perspective
Errors will occasionally occur in the negotiations, and when identified
require speedy attention. If you discover that you have given the union

inaccuiar- or misleading information, set the record straighe immediately
and in wr.cing. If, based upon what you have told them, they have agreed

Q 1[4
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to a proposal, offer to toss it and put the issie back on the table, If the
union’s chief negotiator makes an honest error, display the level of consid-
eration you would like to receive it the roles were reversed.

There are fine lines here. No chief negotiator is responsible for making
certain that his or her counterpare exercises good judgment, reads proposals
carefully and with comprehension, and understands the aetails of the obli-
gation to represent his or her constituency. If, however, the union's chief
negotiator gives you a revised proposal that reflects an inadverrent omission
of a sentence that benefits the bargaining unit and has already been agreed
to, it is a sound tactic to advise the chief negotiator of the problem, discreetly
and away from the table, rather than signing off in silence. The ill will you
would produce by exploiting this error would be far greater than the ad-
vantage gained. This is not merely the morality of “do ur.to others,” it is
the establishment and maintenance of credibility and integrity. You trust
that your efforts will be reciprocated.

Closely related to this concern is the long-range viewpoint you should
maintain throughout bargaining, and use as an argument whenever it is
relevant and appropriate. Remember that any advantage you secure in con-
tract language is guaranteed only for the term of the ¢ ;reement, two or
three years at the most. If the union discovers that you sccured an advantage
through exploiting an inadvertent error, or if your administration of the
provision is subsequently deemed to be unreasonable or unfair, you will have
to deal with the issue again in two or three years, and the union’s position
will predictably be more strongly entrenched then than ic is now. You do
not need short-term victories that lead to long-term problems. Be sure that
the union leadership understands that you are negotiating froni this per-
spective,

The Sidebar

A special torm or union relations that may be helptul ac this point is rthe
sidebar, a private meeting between the ewo chief negotiators to discuss the
progress that has been made, the problems that remain to be resolved. Such
meetings can permit a level of candor that is not feasible in the presence of
the two teams, and can help each chief negotiator get a better understanding
of the other's viewpoint. The potential usetulness of the sidebar will be
determined by two elements: the degree to which you can trust your coun-
rerpart’s honesty and integrity, and the extent to which you believe he or
she can deliver vn commitments made. If your counterpart has a record of
major problems in cither of these two areas, the sidebar may be ot no value.
Sidebar discussions nced to be off the record, in the sense that neither party
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subsequently is to be quoted by the other as part of the negotiations process,
but be certain that your president is kept fully informed of the fact and the
substance of these discussions. Candor has its limits. Your counterpart may
share anecdotes with you concerning the viewpoints argued by members of
the union’s negotiating team, and may in turn probe for information about
which individuals on the board or in the administration or on the barguining
team are the key figures behind the university's position on various issucs.
Don’t reveal it. Ever.

Summary

At the beginning of negotiations, be certain you have prepared members
of your negotiating team carefully for what they will encounter iu the dy-
namics of bargaining, protocol at the table, and the uses of the caucus. Seek
agreement with the union on a “Memorandum of Understanding™” that will
define in whatever detail necessary the ground rules for negotiations. Main-
tain careful records of negotiating sessions. Work carefully at the bargaining
table to advance the university’s positions with consistency, civility, and
integrity. Outline and analyze the initial positions of the parties as soon as
they :re shared, and do what you can to see that everyone on both sides of
the table understands the issues thoroughly. Watch for divergent interests
on the union side, and relate these to your overall strategy. Move quickly
to correct errors you make, and reciprocate in parallel union efforts; remember
the long-range strategies that govern successtul negotiations. Look for op-
portunities to move the process forward, secking to break out of a deadlock
if one develops. Consider a sidebar with your counterpart to assist your efforts
to find the resolution.

At each step, try to keep it moving,
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Negotiations III: Managing Trade-Offs

At the heart of collective bargaining is just what the term suggests: two
partics, each with something the other wants, cach needing someching the
other has to ofter, both vranting to tind some combination of give-and-take
that will add up to an overall agreement. Diffuse and complex entities
delegate their authority to represent them in matters related to employment,
to speak for chem collectively. Negotiation is the process of mutual discovery
of the combination of provisions that will be mutually acceptable to both
partics.

Negotiations in Daily Life

At its simplest level, all of us rourinely engage in negotiations in our
daily lives. I walk into an automobile dealer’s showroom, find a vehicle |
like, and ask the salesperson how far below the sticker price the car can be
purchased for. The sales representative thinks for a moment, probably asks
me about financing and trade-in, and responds-—negotiations are under way.

Some people with extensive experience and great skill at buying and selling
perceive this activity to be analogous to collective bargaining, but it is quite
dissimilar in several ways that serve to illustrate the nacuie of bargaining.
The automobile purchase is basically a one-dimensicnal deal, a single price
to be paid for a product sicting chere on four wheels. Collective bargaining

111
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is exceedingly complex, with as many picces as a jigsaw puzzle, and like
the puzzle all the picces on the table must ultimately be in place relative to
each other for the successtul picture to emerge. More importantly, I have
no obligation to consummate my bargaining with the automobil= dealer. If
I am not satisfied by the final offer, 1 can go to another dealer, or I can
forget the idea and continue to drive my clunker for another year or two. |
face no penalties for walking away from the discussions. Collective bargaining
does not afford this luxury; your union is the sole available provider for the
agreement you are seeking, and your failure to gee that agreement entails
some measure of risk. No particular timelines govern the automobile pur-
chase; you go to look at a new car when the spirit moves you, and close the
deal when you feel like it. Collective bargaining proceeds under tight time
constraints, some externally imposed, and again carries risk at certain points
in the schedule.

If negotiations with the union are far more complex and difficule than
buying an automobile, the final agreements involved have certain charac-
teristics in common. A union agrecement is simply an overall contract that
binds members of the burgaining unit who are employed during its term to
provide specified s -vices to the employer, in consideration for specified
compensation and other benefits. The employer, in turn, is bound to honor
the terms of the agreement, paying the specified compensation and com-
plying with the other provisions agreed to. However complex, it is in the
end simply a deal.

The Order of Negotiations

You get to toral agreement in bits and picces, typically beginning with
the casiest clements of language. Certain stock provisions are neutral in
adversarial advantage, in that they are equally in the interese of both parties,
or they flow out of statutory requirement, or they are obviously desirable
provisions about which there is lietle debate. These tend to come off the
table first. Thus “separability,” which protects the remainder of the agree-
mene if a single section is declared void, is usually initialled in short order,
and should be followed quickly by articles addressing “recognition,” “scope
of unit,” and several other standard items.

Chief negotiators often divide proposals into two broad categories, “lan-
guage” and "money.” Language refers to proposals that have no direct eco-
nomic impact, and moncy refers to salary issues and other proposals having
an identifiable cost. The standard sequence in negotiations is to resolve
language issues tirst, money last. Follow this sequence to the extent you
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can, but do not be surprised to find several major language issues remaining
unresolved near the end of negotiations. An exception to this sequence may
involve economic issues that are defined by statute. Your provision on hol-
idays, for example, will have an obvious cconomic impact, but 1if your
agreement simply restates the statutory provisions that would apply in the
absence of an agreement, it is not really a money issuc, and can be seetled
early. Often, final movement by one party on money works as leverage to
secure sufticient movement by the other on language to get the parties to
final agreement. A general rule for a management chief negotiator is never
to settle on salaries except as part of a total tentative agreement, as money
is invariably the strongest leverage you will have.

As the negotiations progress, you move into trade-offs, the arena of quid
pro quo, in which either party may say to the other, “I'll give you this if
you give me that.” Ditfrrent negotiators handle the detailed application of
this principle differently. Some will scarcely concede a word to the other
party without a signed-off concession in return; others understand that minor
modifications of language that help cach party do what it needs to do are
the essence of a mature bargaining relationship. Flexibility is better.

Dealing with Linkage

Some issues are obviously linked by logic to others, and “linkage” in
bargaining refers to the tentative ofter of one party to agree to a proposal of
the other (often modified) if the other party reciprocates on another issuc.
Some are obvious. Grievance arbitration-—the agreement to submir disputes
on contract language to binding third party determination—Ilogically is
linked to an acceptable “no strike provision” and a proper definition of what
is gricvable and arbitrable. As a management chief negotiator, do not agree
to provisions that primarily benefit the union without securing corollary
provisions that benefic management. “Union righes” are paralleled by “man-
agement rights” or “retained rights,” and perhaps bridged by a *“union-
management relations™ provision, and all should be part of a single package.

Some issues are scteled on their own terms, withoue reference to others,
because the parties have a mutual interest in securing agreement on them.
Others—particularly union propesals—may sit out there in limbo for months
with neither agreement nor counter offer from the other party, because the
other party want the agreement to remain silent on the issue.

Other issues n, .y have no logical linkage to any other, bur may be forced
into arbitrary linkage as part of the overall agreemene. They may end up on
your short list of unresolved issues near the end of bargaining, proposals
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that are desired by one party and available only as part of the overall deal,
(" cv relationship between your agency tee proposal and our salary proposal
is simply that you want the former and we wane the lateer.™)

Dealing successtully with linkage requires that you evaluate in detail
significant subscctions of the agreement, determiring where you are willing
to go on some issucs in order to get what you want on others. Your work
will be governed by two paradoxical principles: (1) some provisions sought
by the union will be categorically unaceeptable in any conceivable context
of trade-offs; and (2) you must agree to concessions in some areas if you are
to gain what you want in others. Reconciling all of chis is the art of ne-
gotiation.

When you place “linked” or “packaged” counter-proposals on the table,
it is important to state explicitly the linkage involved; if you place an
unqualified proposal on the table, you are required to sign it immediately
if the union agrees to it. Your “packaged” offers may serve several purposes.
You move subscctions of the agreement toward resolution, narrowing the
scope of unresolved issues. You communicate clearly—and irrevocably, you
should remember—several provisions you are willing to agree to in a certain
context. The union should be engaged simultancously in the same process,
and out of this interaction the parties should be able to identity the prelim-
inary outlines of a tinal scttlement.

Getting the Issues to One Page

At some point it will be possible to outline the major unresolved issues
on a single page, and this document, drawn with care, can be the working
paper that leads to final agreement. If you are fortunate, the economic issues
will not have many companions. You can display in two upposing columns
the summary of where the parties are, leaving a third column blank to
outline the tinal resolution. You can know with certainty that the final
agreement will emerge, issue by issuc, between the two positions, or as a
combination of some positions from cach of the two columns, or as a com-
bination of both,

The agreement could come together at this point, although there may be
involvemenu by a third party, or the psychology of seeelement may require
a preliminary blowup of some sort,

Summary

Retine your understanding of the concept and the process of negotiating.
Analyze the issues under consideration and categorize them as: (1) non-
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cconomic issues on which the parties have mutual interests or minimal
differences, (2) non-cconomic issues that include substantive differences be-
tween the positions and interests of the parties, and (3) economic issucs,
Seck to deal with the issues in that sequence. Look for issues that logically
relate to each other, and try to iink these together as a means of pushing
negotiations forward. Reduce the remaining open issues to one page, when
the negotiations have adequately narrowed them, and use this display as a
tool to explore potential patterns of settlement. Do no: setele on salaries,
ever, while other issues remain unresolved. Look for a combination of trade-
offs and compromises that will lead you to a final tentative agreement.

Through the entire process, remember that you are agreeing to provisions
of value to the union, provisions worthy of consideration, and you are both
entitled to receive and obligated to secure reciprocal consideration. As an
eseemed colleague once observed in an off-the-cuff fashion, "1 guess if we
understand now that we're selling it for a living, the point is we don't give
it away free any more,”

Good counsel.
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Strike Preparations

At some point in the negotiations, certainly no later than one month
before the expiration of the agreement or before the earliest possible date
for a strike, it will be prudent to have developed a strike contingency plan.
The level of detail necessary will be det.rmined by the size and nature of
the bargaining unit, by its history of going on strike, and by the perceived
possibility of a strike occurring. You tnust assume that the union leaders
will learut that you are making these preparations, and you should not be
surprised if they tell you that your actions reflect a failure to negotiatz with
them in good faith. However, it is extremely unwise to take no action until
you have received the formal notice of intent to strike, when under the best
of circ*stances you will have a great deal to do in a very few days.

A subset of your strike preparations should be consideration of other
possible “work actions” that fall short of a full-scale strike. Consider the
problems of a large number of the bargaining unit reporting oft ill on a
given day, a tactic not uncommon among police units, where it is known
as the ""blue flu.” Consider what would happen 1" members of the bargaining
unit refused to perform certain duties they are arguably not required to do;
tor example, where would you be if faculey restricted their activities to
teaching classes? (This is a variant of the industrial “slowdown.”) It will
probably be impossible to anticipate the variety of tactics a creative union
leadership may execute to bring pressure to bear on the negotiations, but
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you should understand that the serike is only one of a number of options
the union may choose to exercise,

Strike Goals and Management’s Response

If the union takes its membership out on strike, the immediate objective
will be to inflict the greatest possible shore-term damage to the operation
of the university, to come as close as possible to requiring management to
close the university. The goal will be to pressure management to concede
te the union’s position on issucs unresolved at the bargairing table.

Management’s response, conversely, will be to minimize the impact of
the strike by maintaining, as nearly as possible, the normal operation of the
university. A comprehensive management response will require extensive
planning and preparation long before the carliest date a strike can occur.

Unit Determination and Strike Planning

The initial activities related to strike planning should have occurred months
earlier, during the unit determination process. As discussed in Chapter 1,
bargaining units are determined and certified as being appropriate by the
labor board, often hased upon a negotiated agreement betwesn the partics.
Initially at disputc are always a number of staff members who are to some
extent supervisory, confidential, or managerial, but not to a suffi.ient degree
that the union will immediately agree to their exclusion. In negotiating the:
details of which borderline positions are to be included in the unit, the
university’s representative should remember that the composition of che
group excluded will be critical to the continued operation of the university
during a strike, and should act accordingly.

Review of Unit Strike History

A major clement in strike preparations is a review of the history of this
unit. Have they gone out on strike previousiy? Gver what issues? What
percentage of the bargaining unit honored the picket lines, and how many
reported for duty as usual? Were pre=- 1s strikes viewed as having been
advantageous to members of the unit? What does ali of this suggest to you
about the probability of a strike at this time? What preventive measures
docs past experience suggest?
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If you are negotiating a first agreement, or if you have had no previous
experience of strikes represented by this union, you will have to rely on
whatever information is available to you. The tone of relationships at the
bargaining table, distances between the parties’ positions on key issues, and
statements made by the leaders of the union are all important indicators,
although all can be misleading.

Analysis of Work Force Impact

Another key clement in contingency planning is an analysis of the impact
ot tirc work force. For non-faculty units, what functions do these staff mem-
bers serve, and to what extent will the operation of the university be impaired
in the event of a strike? If persons not in the bargaining unit are engaged
ir. the same or similar activities, approximately what percentage of the work
is performed by those in the unit? What alternate sources of services will
be available? Are there contractors who will eicher perform these services off
campus or send their staff members to the campus? Do these contraciors
honor picket lines? What are the possibilities and problems of hiring tem-
porary employees? Are you approaching critical points in the institution's
calendar that pose special problems? To what extent can the services provided
by this group of individuals be deferred, or reassigned to others? What
support or ancillary services can simply be suspended for a time without
compromising the basic mission of the university?

For faculty bargaining units, you will need to know precisely what portion
of the courses beings taught 1n the current term are assigned to members
of the bargaining unit, and how many are taught by people out of the unit
(adjunct faculty, teaching assistants, chairs, other administrators). Your plan-
ning should assess your ability to replace striking faculty temporarily on
very short notice, thiough assignment of adininistrators on a substitute bas's,
use of additional adjunct faculty, and perhaps by the employment of addi-
tional teaching staff on @ temporary basis.

Surveying Management

These are the general questions, and to get the answers you must go to
tue cnllege or department level. We typically consult department heads for
non-faculty units, and ask deans to do the basic planning related to faculty.
Each is asked to make several assumptions about duration of a strike (one
week, two wecks, three weeks, or longer) and to analyze in detail what
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actions or resources would be needed to maintain the operations of the
department during a strike. You should also solicit each department heac 's
assessment of how many of his or her staff would support a strike. The
responses of tne department heads should be prepared and returned to a
central collection point under the tightest possible security, and the collected,
collated reports should be one of the few absolutely confidential documents
in the negotiations process. (It is critical to deny the union knowledge about
the extent of damage you believe it could inflict by a strike.)

Analyzing Ancillary Sources of Services

Every university relies to some extent upon non-employees to provide
goods and services. Goods are delivered daily to the campus; construction
firms build, renovate, and repair university structures; and contractots typ-
ically provide some support services (e.g., custodial services, food services).
Inventory the firms and individuals who provide you with these services,
and determine in each case what impact pickec lines on your campus would
have on the delivery of those services. (If your existing contracts with these
providers do not require them to maintain services during a strike, see if
your attorneys can close that loophole.) Find a method of meeting these
needs in some alternate manner if necessary.

Analyzing the Phys.ca! Campus

An element that may also be relevant to a strike plan is the physical nature
of the campus. From the union perspective, the ideal work site in a strike
has a single point of ingress and egress. With this as a choke point, a single
picket line is required to assure that anyon~ who reports for duty will be
seen, recognized, and subjected to the psychological discomfort of crossing
the picket line. My campus, like most, is totully open, accessible from all
directions. You can get a number of bits of information to file for fucure
reference by taking a close look at your « mpus from the tactical perspective
of the union strike manager who must work out the many details that are
part of any successful strike.

Years ago | had an office with a large window opening on the central
campus. We reached agreement that toilowed ditficule negotiations, includ-
ing the threat of a strike, which was not called. After agreement was reached,
the union chief negotrator crne to 1y office to work out a few remaining
details. He had served as an army ofticer years earlier. While 1 prepared a
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document to record our understanding. he strolled over to the window and
gazed intently at the buildings encircling the green core. He shook his head.
“This campus is a goddam sieve,” he said.
He was right.

Understanding Your Legal Options

Review with legal counsel the potential stri.ce before it is imminent, and
be sure you have a precise understanding of the .cgal context, and the options
available to you. If the strike is unauthorized, you may be able to go to
court to seek a back-to-work order, or to che labor board for a similar
mandate. You may need to seek injunctive relief to limit the number of
pickets or to bar activities interfering with the operation of the university.
You may have available several sanctions that can be imposed upon bargaining
unit members on strike, depending upon the circumstances, and you need
to understand fully the legal implications before you make the policy de-
cisions.

Preparing to Monitor Attendance

You need to design a special plan for gathering precise information during
a strike on which members of the bargaining unit report for duty and which
are out, You will need to sccure this information daily. Of those faculey or
staff who are absent, you will need to know (to the extent you can determine
it) who is on strike, who has reported oft ill, who is truly ill, and who is
simply unaccounted for.

Developing a Communication Urogram

The communication network described in Chapter 8 will require adap-
tation to deal with a strike situation. You will need a system chat keeps
board members informed on all significant developmentes. You will need to
communicate with the administration daily, advising them of procedures
and activities designed to maintain the operation of the university. You will
need daily press releases to inform the public of t.e extent to which you are
continuing to operate. You will need to be able to communicate to the
studerts, trying to make certain they und :rstand why you are pursuing your
chosen course of action. You will need the ability to communicate quickly
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and directly with yeur faculty and statf, chose o strike as well as those
reporting fur duty, to keep them informed of developments and to com-
nhunicate your interpretation of the events that led to the current situation.
Finally, you will need to be certain that during the strike you maintain
communication with the union leadership.

Each component of the communicatior system should be designed care-
fully, assigned to a specific individual, and reduced to writing as part of
your overall plan.

Assembling the Plan

Having taken these actions and gathered this information, you should be
in a position to finalize a strike plan that describes in detail what specific
actions are to be taken by whom at what time in order to minimize the
impact of the strike. The individuals responsible for implementing the key
elements of the plan should meet to review -he plan in dctail, making certain
that each understands exactly what his or her duties will be.

Final Pre-Strike Consu!*ation

Typically, the union must provide advance notice of its intent to strike.
In the period betwecen receipt of notification and the strike deadline, final
consultation is nceded with 2 number of individuals and groups.

I. The Board. Be certain there is full understanding and agreement
between the board and the administration that the issues unresolved at the
bargaining table are of sufficient importance to justify accepting the con-
sequences of a strike.

2. The Management Team. Mcet with your deans, chairs, and depart-
ment heads to review the situation and to communicate the university's
decision to stand fast in the face of a threatened strike. Let them know that
everything possible will be done to alleviate the problems created by the
strike, and to support the continued uperation of the university. Give them
detailed instructions on any special assignments they may have for the first
day of the strike, and advise them of tlie details of the communication system
that will keep them informed of developments as they occur.

3. The Union. Meet with the union representatives, to try once more
to find a negotiated settlement of your differences. As always, try to keep
the discussion impersonal and unemotional. Without revealing details, let
them know that the university has prepared for this contingency, and will
not capitulate simply because a strike has been scheduled or will occur. Make
plans for the parties to remain in touch during the strike.
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4. Other Unions. Assuming the agreements with each of the other unions
on campus each contain a no strike provision that bars the other bargaining
units from walking out in sympathy, remind each of the other union pres-
idents of those provisions. Confirm it in writing.

5. Legal Counsel. Keep your counsel informed at each step, advising
him or her of any new developments that may affect the legal aspects of the
strike. Be certain that counsel will be available for consultation when the
strike begins, and prepared to move quickly if legal action is required.

6. Student Leadership. Meet with the representatives of the student
leadership to explain the university's position. Be sure they understand thae
you will be seeking to maintain, without interruption, the services the
university was established to provide for them. Let them know that the
university will seek ways to avoid or at least minimize any hardships the
strike may cause for them.

Summary

However diligently you pursue a negotiated settlement at the bargaining
table, failure is always possible, and you need to be prepared for the even-
tuality of a strike. No later than a month prior to the carliest possible strike
date, you should have developed a strike plan that emerges from the following
activities. Review the strike history of this bargaining unit, relating it co
the environment of the current negotiations, as a means of assessing the
probability of a strike. Analyze the impact of the bargaining unit upon your
work force as a whole, considering the extent to which you could maintain
basic operations for some period of time if the unit walked out. Solicic
departmental contingency plans from chairs and heads, asking cach to eval-
uate the probable impact of a strike and to consider what resources might
be needed to maintain departmental operations. Take sceps to minimize any
disruptions a strike might cause in the delivery of goods and services by
non-employees (e.g., contractors). Analyze “he physical campus from the
perspective of the union strike manager. Get detailed advice on the legal
options that may be available to you during a strike. Prepare to have ex-
haustive records of attendance or strike participation by bargaining unit
members during a strike. Adapt your communicetion neework to disseminate
information to various constituencies during a strike.

Prepare a plan that describes in detail the activities that will reflect your
efforts to manage and contain the impact of a strike. In the final days before
a strike, consult the board to be certain there is mutual understanding and
support for the action to be taken. Be certain legal counsel is prepared to
advise and represent you. Meet with the management team to be certain its
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members are clear on their responsibilities in the coming days. Keep working
with the union representatives to pursue a negotiated settlement, and when
relevant, remind leaders of other unions on campus of provisions that bar
or restrict their suppore of the union planning the strike. Be certain the
leaders of the student body understand your position and your goals.

On a final note, you may find strike contingency planning distasteful.
The faculty or staff involved may not be the abstractions suggested by the
legal definition of “members of the bargaining unit,” but rather men and
women you have known for years, and liked, admired, and respected. It is
not particularly pleasant to analyze their contemplation of an action that can
hardly fail to embarrass or damage the university you have together worked
to serve. But when collective bargaining confers upon them the legal right
to strike, it simultancously lays upon the administration the corollar: ob-
ligation to respond.

A
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Dealing with Third Parties

Negotiations often involve some form of third party intervention: the
entry of a neutral party who in one fashion or another seeks to facilitate the
process of getting the two primary partics to agreement. Thixd parties may
enter negotiations by a number of routes, and in differert situations play
any of several roles in the process.

The Role of Mediators, Fact-Finders, and Arbitrators

It is important to understand and remember the different roles play:.d by
third parties. A mediator secks merely to bring the parties together to any
agreement that is feasible, without regard for what may be considered eq-
uiteble or reasonable to an outsider. This is generally accomplished by per-
suasion, pressuring cach party to compromise, to move somewhat on its
position, with the mediator often going back and forth from one sequestered
party to the other, leaning on cach in turn to show some movement. Me-
diators are sometimes criticized for simplistically trying to get an agreement
that splits the difference, by cuteing it down the middle (known as “'baby-
cutting”). This is hardly a fair criticism, as very few agreements, mediated
or negotiated, are ever settled precisely on one party’s terms.

Face-finders examine the record o the negotiations in order to determine
what has occurred, to establish the positions held by the parties, and thus
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to create a record of relevant fact. The prospect of intervention by a fact-
finder (whose findings are eventually made public) is presumed to motivate
each party to engage in good faith bargaining, or to face the consequences
of being exposed for its failure or refusal to have done so.

Interest arbitrators look at the positions of the parties and issue an award
that defines a settlement the arbitrator concludes is appropriate. An interest
arbitrator may write his or her own version of a final settlement, or he or
she may choose the “final offer” of one party over the other, either in totality
or on an issue-by-issue basis. In some situations the award is binding upon
the parties, and becomes the agreement; in other situations the award is
advisory to the parties, and may be rejected by either side.

Variations in Third Party Intervention

The number of variables in this process make it impossible to suggest in
any detail how to deal with third parties in any given set of negotiations.
Each of the functions described above may be performed by a panel as well
as by an individual. The persons performing these functions may vary in
approach from the icily formal to the extremely casual. In addition, third
parties often have great latitude in establishing the procedures to be followed
in fulfilling their function. Thus, one fact-finder may want to proceed through
the casual interaction of a three-way conversation over coffee. Another may
want a formal record based upon the sworn testimony of witnesses from
whom a fact basis is adduced by examination, cross-examination, and the
formal introduction of documentation; this approach, conducted in accor-
dance with formai rules of evidence, may culminate in closing arguments
follov. -l bv po :-hearing briefs. The excint to which a third party will

contr ¢ss, as opposed to serving the parties in a manner they define,
may ar Finally, the roles and functions may blur or shift during the
involve. *single third party, with a mediator defining the terms of

a tentati . agrecment and attempting to impose it on the parties, or an
arbitrator pausing to try to mediate a solution.

Exercising Options in the Role and Selection of Third Parties

Despite the impossibility of speakis g in detail about dealing with third
party intervontion, several general obscrvations may be made. The two pri-
mary parties often have a great deal of latitude in determining the nature
of third party intervention, including whether or not it will occur. If this
is the case, your initial analysis and planning will need to include consid-
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eration of this element: whether a third party's involvement is desirable, and
if so how it can be structured to advance your interests. lf, conversely, you
are in an environment that mandates third party involvement at a certain
point, this too will have to be integrated into your planning from the
beginning.

In addition to playing a part in defining the role, the pa:ties may have
a voice in the selection of the individual or individuals who will perform it.
If this is the case, the credentials of the candidates need the closest possible
examination and evaluation. Your counterparts at other inst:rations at which
the candidates have been involved are a good source of information, and
management consultants may be available who can provide information to
assist you in this evaluation. Reviews of awards or recommendations issued
by a candidate may be helpful. You are seeking an intelligent and experienced
individual who is able to grasp complex issues quickly and move to reasonable
conclusions based upon available information; you do not wr~t a third party
with a reputation for exceeding the stated scope of authority, displaying a
pro-union bias, or routinely having his or her recommendations rejected.

A problem unique to faculty negotiations is the intervention by a third
g~rty unfamiliar with the details of university life. Certain aspects of faculty
personnel policies and practices have few if ., parallels outside academe.
Tenure review and other forms of peer review are one example. Faculty
workload, often a jungle even to those whu work with it regularly, is another.
If issues peculiar to academe are unresolved as third party intervention ap-
proaches, the two negotiating teams should make an extra effort to get them
off the table before the arrival of the mediator or fact-finder. Similarly, you
may want to use academic experience as one criterion in evaluating potential
third parties.

Preparing for the Third Party

Preparation for the third party should he done carefully, with a fuil
awareness that this is yet another audience, quite different from the president,
the provost, the board, the union, or the media, different in perspective, in
level of familiarity, and in role. For this reason, your communication of your
position will require still another adaptation. The essential information needed
initially will be a list of unresolved issues and the positions of the parties
on each. This shou!d be prepared in outline summary form, with the language
of your proposals as back-up detail. You should have prepared external
comj arative data on salaries (for comparable faculty or staff elsewhere, the
current pattern of sectlements by comparable employers) and internal data
(settlements or increases for other groups). The data should be communicated
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carefully, clearly, and concisely. If you are arguing the relevance of ability
to pay, this will require careful documentation and communication. If there
is a dispute as to whether certain unresolved issucs are outside <he proper
scope of bargaining, your position will require careful legal research, doc-
umentation, and communication.

Understand that the “record” of the negotiations will be redefined for
purposes of third party involvement. From your perspective, the record may
include all the documentation involved from <he beginning of the planning
process, the thousands of pages of draft proposals, initial proposals, notes
of bargaining sessions, handouts exchanged, memoranda of explanation, etc.
In addition, you may think of the record as including the countless discussions
brtween the parties, at and away from the bargaining table. The third party
will not have access to most of that information and will not be interested
in it. Rather. he or she will essentially look at the record of: (1) specific
proposals submitted by each party on issues that remain unresolved;
(2) statements of fact unchallenged as to accuracy, although often contested
as to relevance and/or significance; and (3) arguments of the parties as to
what pattern or resolution each believes to be appropriate and acceprable.

Careful and effective presentation of appropriate data is critical. Third
parties intervene only briefly, late in the negotiations, and on the basis of
a relattvely quick examination of the record established for them reach con-
clusions about where the negotiations should end. They terd to have lictle
interest in the subjective, idiosyncratic dertails that may have determined
the course of the negotiations to this point, concentrating instead on the
issues. They generally have a predilection for basing evaluations and deter-
minations of salary issues upon comparative considerations, for often there
will be no other feasible approach.

Third parties may give considerable weight to comparisons of certain union
or management proposals to provisions contained in other union contracts
on your campus, or to the benefits extended to staff excluded from bargaining.
If you have maintained a consistent position on a givenissue in all agreements
and personnel policies, and the union is secking to break new ground, be
certain the third party understands the precedential problems this is certain
to create for you. For example, on my catnpus the only provision we have
ever agreed to on subcontracting is a simple statement that we will not
subcontract work if it results in layoffs; otherwise we retain the absolute and
unqualified right to subcontract. Third parties have given that pattern great
weighe as they have evaluated vnion proposals which would have restricted
our ability to subcontract.

Caution is in order when discussing the negotiations with the third patty,
either alone or in the presence of the union negotiacor. Perhaps the firse
thing the third party will do is to evaluate che credibility of the two chiet
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negotiators, seeking to sort out the rhetoric from the reality, the posturing
from the true positions. They often read signals adroitly, sizing up a situation
through analysis of inadvertent disclosures in casual conversations. As in
your discussions with your union counterpart, proceed with caution,

The Advantages of Third Party Intervention

Third partics can be helpful to the negotiations process, by bringing the
freshness of a new perspective to what will by now be a set of old differences.
They can move the negotiations forward by asking each party blunt questions
they may not have heard from the other, doing so with a candor the parties
have avoided, perhaps jolting them in the process to a reconsideration of the
wisdom of their positions. The union—or management—may have con-
cluded that mediation is a necessary ritual prior to settlement, in order to
be in a position to assure its constituency that it has left no stone unturned
in its efforts to attain the best possible settlement without contemplating a
possible strike.

The Limitations of Third Party Intervention

Third parties also have their limitations. Arguably, the prospect of their
intervention can in itself deter bargaining between the parties themselves,
as one or both may believe that an advantage can be gained by bringing the
third party into the process. The prospect of intervention may also lead one
or both parties to hold back on at least some of its positions, on the as-
sumption that third party involvement will require additional movement,
and thus one must “save something for the mediator.” Experience on my
campus tends to support these concerns. Before third party intervention was
mandated by law in 1984, we successfully completed seven rounds of ne-
gotiations with two bargaining units, and only once brought in a2 mediator.
Since 1984, in six rounds of negotiations, only one has been resolved without
third party involvement.

Finally, you probably will not get what you would like to receive by way
of support from a third party. By this point in the negotiations you may
feei decply frustrated at your inability to secure agreement on terms you
have offered and believe to be reasonable. You may believe that your position
would be ratified by the bargaining unit, if the union endorsed it. (Your
union counterpart, by odd and recurring coincidence, can be expected to
have reached precisely the opposite conclusions.) The third party will not
enter this toray in order to declare publicly that one party is the moral and
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intellectual superior of the other, and entitled to due respect for i, Third
parties may be startingly candid in private discussions wich you, not only
on the issues, but on the performance of your counterpart us well. Never-
theless, his or her effores for the record will consist simply of secking a
solution that has the best prospects of gaining acceptance while causing
minimum hardship for either party. The third party will also seek to avoid
or to minimize any perception of having shown preference to one party over
the other in any improper fashion. All of this is, of course, as it should be.

Summary

To summarize, 1 suggest that you build the element of third party in-
tervention into your initial planning efforts if ic will or may be an element
in the negotiations. Evaluate carefully those areas in which you may have
choices that control or shape the nature of third party intervention. Evaluate
carefully candidates for the third party role. Prepare your position in detail,
remembering that the third party is a new audience, and often an extremely
important one. Bear in mind the neutrality and the limitations that are
inherent in the third party’s participation. And hope for the best.
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Negotiations IV: Getting to Closure

At some point late in negotiations, the psychology of settlement will
begin to set in. It may appear after a third party has intervened to try to
move the process forward, or it may follow a hiatus in bargaining involving
impasse. Or it may emerge undramatically, after long weeks or months at
the bargaining table.

The Emerging Agreement

Whatever the circumstances, there will develop an awareness by both
parties (at least the chief negotiators) of the basic details of the sectlement,
an awarcness that may become a sense of resignation that this package—
invariably lacking provisions that cach party sought—will be the best agree-
ment that can be achieved without taking significant risks that cannot be
fully known in advance.

Evaluate the outlines of any final agreement carctully in the contexe of
your goals and objectives in the negotiations. Look carcfully at the balance
sheet in terms of the desirable versus the feasible, remembering the adage
that most successful labor agreements reflect a roughly equitabie distribution
of dissatisfaction. If cither party sccures everything it secks, the ocher party
may subscquently extract a price in labor/management relations and in sub-
sequent negotiations.

One final check with the board may be necessary at chis poine, If there
is any question whatsoever about the settlement conforming to approved
parameters, be sure you have the authority betore proceeding. What sceems
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to you a minor deviation may be significant to members of the board, and
you do not want to learn tlis after you have signed a tentative agreement,

Expiration Date as Pressure Point

The approaching expiration of an existing agrecmear carries with it various
prospects that often work to encourage settlement. The union may ask itself
if a rival union-—or even a movement to oppose further representation—
may emerge from the void of an expired agreement. What about the union’s
cash flow from dues deduction? Faced with an administration that theoret-
ically enjoys great latitude following the expiration of an agreement, what
changes might be imposed unilaterally? Management, conversely, has its
own list of things to worry about if agreement js not reached. Most obviously,
the threat of a strike may loom. with all the problems thar = entail. In a
more general sense, failure to reach agreement with a major unit may be
the destabilization of an important relationship, carrying with it any number
of disruptive possibilities best avoided.

Experienced chief negotiators on both sides of the bargaining table analyze
carefully the potential pressure points related to the expiration ot an agree-
ment, and to the extent it can be done legitimately, they exploit them.

Time as Pressure Point

On several occasiors in my experience, time has worked for management
as a major pressure point in getting to closure, sometimes with the man-
agement team actively pushing events, sometimes with the events needing
no assistance. A major issue in one round of negotiations was the possible
retroactivity of a salary increase to the beginning of the fiscal year; by June,
the final month of the fiscal year, we had made it clear that at the end of
the year the institution’s fiscal books would be closed, and salaries for that
year would be a matter of history, not subject to retroactive modification.
Agreement was reached and ratified in June. In several rounds of faculty
bargaining we approached a June 15 expiratior. date that immediately pre-
ceded summer session, with its usual opporrunities for supplemental faculty
income. Faculty uncertainty about what might occur in the absence of an
agreement helped move them to agreement. In one set of negntiations with
2 large non-faculry unit, we advised the union that for auditing purposes
we had to have an authority base to legalize expenditures relating to staff
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in the bargaining unit, and to fill the veid of an expiring agreement we
were recommending to the board a resolution that directed the president to
take whatever actions were necessary to promulgate policies to replace those
in the agreement. Settlement followed quickly.

As in so many aspects of bargaining, therc is no single action that will
always be appropriate at this point. As chief negotiator, you should analyze
the optious available to you, weighing them with care, and identify the
approach that best. fits the strategy being pursued in the negotiations.

Extending the Agreement

If time is pressing and the unresolved issues are fairly narrow, an extension
of the agreement may be proposed by either party. This may be helpful, as
it can avoid any immediate problems resulting from the expiration of the
agreement, but a word of caution is appropriate. As discussed in Chapter
7, some times of the year are preferable to others as an expiration date, and
you should not agree to any extension that gives the union a calendar ad-
vantage unless you are certain that the alternative of refusing to agree will
create even worse difficulties.

Voluntary Interest Arbitration

A second alternative which may surface is to submit the remaining issues
to interest arbitration. This proposal, typically coming from the union, can
be seductive; you avoid any possibility of a strike, you end the exhausting
process of the negotiations, and you identify a neutral authority to look at
the open issucs and resolve them in a manner that you hope will be equitable.
(Indeed, it may even occur to you in private that if the arbitrator’s award
is a disaster, you will have a scapegoat to blame for the agreement.) But
beware. It is the conventional wisdom of management chief negotiators that
one should avoid intcrest arbitration whenever possible. To agree to it is to
hand over a signed blank check to an outsider who is accountable to no one
for the implications of the decisions that he or she makes; voluntary interest
arbitration is an abdication and evasion of management’s obligation to agree
only to provisions that will not significantly impair the operation of the
university. You may avoid a strike by this process, but you may pay dearly
for it in principle and impact.
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Unilateral Implementation of Last Offer

If your agreement expires and you are at impasse, consider implementing
your last offer to the union. This involves offering employment contracts,
or rates of pay, to the members of the bargaining unit even though you do
not have an agreement with the union. The theory behind this tactic is that
if your position is reasonable (as defined by members of the bargaining unit),
you may bypass the problems of securing agreement with the union by going
directly to the work force. There have been occasions when this tactic has
worked.

You should approach it with caution. First, it is the ultimate end run by
management around the union leadership to the rank and file of the mem-
bership. This will be understood instantly by the union’s leaders. They will
assume that you are deliberately trying to destroy the union as a major force
on your campus. They will understand that your effort strikes at the core
of their identity, because if you can successfully deal with the members of
their bargaining unit without their approval, their reason to exist will be
effectively nullified. They will react with immediate outrage and permanent
distrust, and you should expect them to oppose you in every way they can.

Unilateral implementation also carries legal risks. Unless it can be clearly
determined that “impasse” exists—and this is sometimes very tricky—you
are probably vulnerable to an Unfair Labor Cractice charge which will allege
your failure to bargain in good faith. The rationale here is simply that you
should be negotiating a ratifiable agreement with your union leaders, rather
than bypassing them to go to their membership. The consequences can be
major. Get legal counsel before proceeding.

Nevertheless, the presence of major risk (negotiations always bring risk)
should not prevent you from evaluating unilateral implementation when it
seems a sound tactic. That can occur if you are convinced that the bargaining
unit would ratify your offer if it were only given the opportunity by the
union. I once encountered that in faculty bargaining, when the sticking
point vas salaries. I understood from highly confidential sources that there
was no question the faculty would ratify the salary proposal we had on the
table, but the union would not budge from its demands for more. 1 hinted
broadly at the table that we might implement our offer unilaterally, being
careful neither to threaten it nor commit to it for the record. 1 had the staft
write a computer program that produced for each of the 400 continuing
faculty in the unit a three-year projection of salary, with increases rcperted
for each year in dollars, percentage, and salary vel, follrwed by a life-of-
contract summary. The printouts were impressive as artifacts, and tiae num-
bers seemed persuasive to me. When we reached agreement, | offered to
give the individualized projections to the chief negotiator, to provide to the
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faculty as part of the union’s recommendation to ratify. He accepted them
gladly.

“You may wonder why we prepared these,” 1 said. “No,” he said, “I
know you were thinking about implementing it if we didn't reach agree-
ment.” It was a serendipitous moment. The work in preparing them was
not lost, as the union used the projections to assist in a goal we supported—
the strong ratification of the agreement. The union understood clearly that
we had explored the possibility, that we had the resources to produce the
projections, # 1 that we had the courage to take this action if it was concluded
to be appropriate. We risked nothing. Explore this option if the circum-
stances suggest it.

Analyzing the Union’s Positions

Assuming * “u are not at impasse, and agreement seems near, analyze the
union's positiun once more with care. With the frequent exception of the
salary issue, the union’s position can usually be defined by management with
some precision from one or more of the following sources: the written pro-
posals on the table, the comments (particularly in private) of the chief
negotiator, and your surmise of where they will settle. The surmise can be
quite accurate, especially when you are working with mature and effective
leadership. If they seek the deletion of language that has heen included in
the agreement for years, you can assume they will not take the matter to
confrontation unless it has created major and specific problems for them in
the past year or two, problems of which you will have been aware. If they
are holding out for some provision that would benefit a very small minority
of the unit, you can assume that it will not be a final sticking point.
(Remember that the union will have its parallel evaluation about where you
will settle, and your final position shoul .l contain no surprises for them; if
you have refused to agree to an agency shop provision in an initial round of
bargaining, and it is included in all of your other agreements, the union
will have a right to assume that agency shop will emerge as part of its final
agreement.)

The Sidebar

A sidebar is often helpful at this point. Lay out candidly to your coun-
terpart, from the anion point of view, the outlines of the sectlement, exclusive
of the salary issues. Remember that the chicf negotiator will be on his or
her way to a membership meeting to seck support for ratification or to
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discuss the prospects of a strike. Qutline a settlement and go through it in
summary as you would imagine it being presented to the membership: what
has been achieved, what has been retained, what has been expanded, and
how it relates to the initial position of management on the issues, and to
other logical points of comparison. Be candid in explaining your evaluation
of those issues on which you expect the union to move to your position. (1
simply cannot believe that you will hold up the settlement over a provision
that has no advantage to the university as a v hole and would benefit fewer
than 10 percent of your bargaining unit.”)

The exercise is often a useful test of how well—or badly—yce: have
evaluated the situation, and it may provoke a parallel explanation, offered
by the union, of its projection of an alternate settlement which skould appear
to management to be equally reasonable and ratifiable. If this occurs, listen
and evaluate with cate,

Often the shape of the settlement emerges on all issues except salary, with
only a verbal understanding that this will be the agreement if salaries can
be settled. If this occurs, the language on non-salary issues should be prepared
while you search for the point between your two salary proposals that will
be mutually acceptable.

Getting It in Writing

When it all comcs together with the union, get it in writing and get it
signed. If the outstanding issues are the numbers definin: salary increases,
your agreement can be as crude as a handwritten outline on a page from a
legal pad or the backside of a paper restaurant place mat, buc get it in
writing and get it signed. As soon as possible, prepare the final contract
language that will contain the salary issues, getting signatures on this as
well as cthe language that will embody the other issues agreed to earlier on
a contingency basis.

Summary

When the outlines of a tentative agreement become clear, evaluare it
carefully in the context of established goals and objectives, Consule furcher
with the board if there is any doube that you have authority to agree or
concern that it will be ratified. Look for pressure points to bring the agree-
ment to closure, including those related to time and the expiration of the
agreement. .f che facts suggest it, consider a unilateral implementation of
your last offer to the union. Consider, if necessary, the options of extending
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the agreement or submitting unresolved issues to third party determination,
but understand the pitfalls these actions may entail. Meet privately with the
union'’s chief negotiator in an effort to resolve final differences. Get the terms
of the final agreement reduced to writing as soon as possible. Wrap it up.

Thus it should end, with the members of the two bargaining teams
‘njoying a brief period of relief and euphoria, the long process having worked
its way to cenclusion, with some measure of success for each party in having

‘hieved certain goals, and a sense of resignation about thosc ungained—

‘gnation and an awareness that there will be another opportunity down
the road to try one more time.

But for now it is over.
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L7
Ratifying a Tentative Agreement

Once a tentative agreement has been reached, a great deal has to be done
in a short period of time, all of it requiring careful attention. Far too much
time and effort have been invested by this point to take the slightest chance
of having the agreement fail at ratification if you can possibly avoid it. Often
the time constraints are severe; in Ohio, for example, the parties are permitted
only seven days in which to vote to accept or to reject a recommended final
settlement issued by a fact-finder.

Reporting to the Board

Your first priority, of course, is to prepare a report to the president and
the board. In the system of voard communication discussed earlier, this
report is at Level 4, requiring u narrative introductory explanation of the
key points; an outlined summary of the entire agreement, article by article;
the text of the agreement, paginated and preceded by a table of contents;
and a draft resolution of ratification. Your narrative report should relate the
terms of the agreement to the goals and ubjectives established at the bogin-
ning of the negotiations. If you have maintained the “Qutline of Issues
Tentatively Agreed To,” preparation of the tinal summary will consist merely
of adding summaries of the last issues to cone off the rable. Similarly, the
board’s task of absorbing all this information qu ckly will be much easier if
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board members have been provided periodic ;;rogress reports, with summaries
of the issues resolved, as negotiations have proceeded.

If negotiations have culminated with the written recommendations of a
third party on the issues on which you could not reach agreement, your
report will have to be designed accordingly. In situations involving this kind
of third party involvement, the potential agreement will typically be a
hybrid, combining provisions agreed to by the parties with those externally
recor  “nded. Distinguish carefully between the two. A useful separate
. 1s one that displays the final issues in three columns, displaying
t .ement’s final position, the union’s final position, and the third party's
te  wmended resolution. Distinctions of origin in the text of the agreement
itself are also important; I have found color coding helpful, the use of one
color of paper for those issues agreed to, another color for thost reflecting
the third party's recommendations. In addition to the written report, mem-
bers of the bcard should be advised that you are available to clarify any
details or to provide any additional information that may be desired.

Union Relations Prior to the Ratification Vote

Stay in close touch with the union leaders during this period. They may
need your assistance in some of the logistics of ratification: duplicating and
distributing material, reserving rooms fo. meetings, ctc. In addition, they
will invariably want to discuss how the administration plans to administer
certain new or revised provisions, what the posture will be in certain areas
that involve broad management discretion, and how the details of transition
from one agreement to another will be implemented. Assuming you are
seeking ratification of a negotiated agreement, you should cooperate with
the union leaders in every way possible, remembering that a solid ratification
vote Is as much in your interest as it is in theirs.

A final settlement reccommended by a third party presents a different
situation. Assuming the board retains the authority to rejece the recom-,
mended settlement, the board’s deliberations as a general rule should not
be prejudiced by any public statement or by any communication to the union
concerning what course of action s to be recommended by the negotiating
team, the chief negotiator, or the president. In the rare situation chatc calls
for adv ince disclosure to the union of what the administration’s recommen-
datiou will be, secure board authority before revealing your position. Union
leaders are predictably and understandably curious about your position on
recommended settlements, and my standard response is, “When the board
has taken action, you will see the position 1 supported from the beginning.”
If rejection oceurs, you need to be able to go back to the table with the
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same united management team behind you that you have sought to maintain
throughout the negotiations. In the period leading co the parties vot. g on
a recommended settlement, you should show the union the same cooperation
described in the preceding paragraph, but it should be made clear that this
does not imply an endorsement of the recommended settlement.

Reporting to the Management Team

When agreement is reached, you need also to report quickly to the ad-
mimistrators whose faculty or staff will be governed by the agreement. Get
a text of the agreement to them at the earliest pussible moment, so they
will lear.. the details from you, rather than from the communications dis-
tributed by the union. Provide them also with a summary, and schedule an
early meeting to walk them through the details.

Media Relations at Ratification

If you have reached tentative agreement, a joint press release, issued with
the union, is usually in order. The news med.a will be interested in the
details, especially if the bargaining unit is a large one, or if the agreement
includes any highly unusual provisions. The risks of the negotiations being
impeded by publicity, discussed earlier, will have ceased to be a concern.
The joint press release is good union relations as well as good media relations,
and presents a unique opportunity to announce with clarity and accuracy
the essential details of what has occurred. In addition, the union may wish
to hold a joint press conference, and if so you should cooperate fully.

Reviewing Language at Ratification

A final detailed review of the language of the agreement is required at
this point. Invariably, editorial revisions will be required to give the rext
consistency. It is also a good idea to review the document one last time for
clarity. Occasionally you will discover a passage that requires modifization
to make certain the agreed upon provision is stated in an unequivocal tashion
that will defy misunderstanding or misinterpretation. (The continued em-
ployment of grievance arbitrators is testimony to the impossibility of at-
taining perfection in this endeavor.) You will need the union’s assistance
and concurrence in this process. Either party may be tempted to cross the
‘ine line that separates editorial review from reopening negotiations; this is
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avoided by the understanding that not asingle word is to be changed without
mutual agreement. A list of changes agreed to should be distributed to the
board prior to its ra:ification vote. At this point, with luck, everything
should be in position for both paties to ratify the agreement.

Following ratification, several final details will require attention. The
agreement needs another review, from a prospective viewpoint, to identify
the tasks that will have to be performed in the coming weeks, months, and
ycars. These tasks should be listed, identified by date, action required, and
person responsible. The list of things to be done (called a “‘to do list” in my
office) should be distributed to the persons involved, with a system put in
place to follow through with confirmation of compliance.

Final Caucus, Review, and Report

A final gathering of the negotiating team is in order, a last caucus. This
is a good time to look back over the months of negotiations, to critique the
process and identify any elements that could have been managed more ef-
fectively, any significant errors that occurred, and any major surprises that
emerged. This is also a proper starting point for a reflection on what the
negotiations may suggest about problems you can expect to encounter when
you return to the table for the next round of bargaining. Issues may have
surfaced without having been resolved—or even addressed—in the final
agreement, and while they are fresh in your mind they deserve analysis from
the perspective of what administrative solutions arc possible in the window
period before negotiations resume. Qther issucs may have been resolved only
partially, and require similar attention. New contract language may have
opened up new opportunities to take actions that will improve your position
when you return to the bargaining table to secure a successor agreement,

These deliberations should lead you to a final report to the president, an
overview and evaluation of the negotiations, culminating in @ summary of
what actions may be desirable, immediately or in the monchs ahead.

Summary

At the cenclusion of negotiations, your first and most important task is
to report fully to the president and to the board, giving the board in particular
all the information required for an informed vote on racification. If you are
dealing with a third party’s recommendation, make certain it is reported
clearly in relation to the last positions of the parties at the table, and do
not cloud the board’s deliberations by prematurely revealing what action the
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board can be exnected to take. Cooperate with the union leaders by assisting
them similarly to provide the members of the bargaining unit an opportunity
to understand fully the provisions of the proposed settlement. Report as
quickly as possible to administrators whose faculty or statf will be covered
by the agreement. Prepare a press release announcing the details of the
outcome of negotiations, jointly with the union if the union so desires.
Review the text of the agreement with the union, seeking editorial consis-
tency and clarity. Hold one last caucus with your negotiating team, devoting
time to a retrospective review and critique of the negotiations: what went
well, what tailed, what could have been done better. Consider also what
needs to be done to implement the agreement, and to initiate activities
relating to the next round of negotiations. Write your final report to the
president.

Finally, ac this point you will be long overdue for a vacation. Physical
fatigue is standard, frayed nerves common. The euphoria of r'aching agree-
ment is brief and fleeting, often yielding quickly to a state of mind similar
to moderate postpartum depression. In part this is because fruition is seldom
as sweet as its anticipation. In part it is because most agreemenits are at best
uneasy and imperfect compromises that fail to satisfy either party fully. In
part it is because very few peole will understand in any detail the difficulties
you will have encountered or the goals you will have accomplished. In part
your mindset will reflect the reactions of others to the agreement; admin-
istrators who have never sat at a bargaining table and have not the faintest
appreciation of the magnitude or complexity of negotiations will nevertheless
feel free to criticize in detail your perceived failures and the organizational
disaster you have wrought At this point, you may sharc a special empathy
with the union’s chief negotiator, who often endures these reactions in a
highly parallel fashion, and a final post-agreement sidebar in a local watering
hole may be a good ideal.

Then get out of town. A few days on a quiet beach can do wonders.
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Living with the Union

Ratification of an agreement is never rhe end of labor relacions, and in
some ways it is only the beginning. In the longer term, a given sct of
negotiations is not an isolated event, but rather one more chapter in the
record of the university's efforts to survive and flourish in an environment
quite different from that of a campus with an unorganized work force.
Implementing a ratitied agrecment will require immediate and continuing
efforts to insure that it will work smoothly, and in the process you will
continually encounter challenges, problems, and opportunities,

(Ar many universities, responsibility for contract administration is as-
signed to someone other than the individual who negotiated the agreement.
This may be a wise decision, because different skills are required. For purposes
of this manual, however, I assume that the chief negotiator will have the
responsibility for administering the agreement.,)

Training Sessions for Management

You should move quickly to organize and conduct training sessions for
members of the management team who have supervisory responsibilities for
the members of the bargaining unit. The extent of training required im-
mediately following ratification will be defined largely by the degree to
which the agreement will modify the working relationships between members
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of the bargaining unit and their department heads and supervisors. The size
and complexity of the bargaining unit will also be a major factor in deter-
mining the extent and nature of management training needs. The most
important element in determining training needs will be the details of the
agreement. In general, first agreements will require more attention than
their successors.

Structure training sessions carefully. While it is useful to provide your
management staff immediately with both a summary and the full text of
the agreement, do not spend a great deal of time on those provisions which
will not relate tu their daily lives. The separability provision and the zipper
clause may be of great importance to the university, but they will seldom
have any immediate relevance to a department head.

Concentrate instead on those provisions which relate to management's
obligations and rights in supervising the performance of members of the
bargaining unit. Be certain your management staff understand what they
may do, must do, and cannot do. Provide them with specific illustrations
and handouts to guide them in their Lupervisory activities. Try to develop
an awareness that while the university has ratified a labor agreement and
intends to comply fastidiously with: its provisions, department heads and
supervisors should be neither apprehensive about nor intimidated by the
union contract,

The amount of time devoted to training sessions will typically diminish
as relations with the union, and experience with the agreement, mature over
a period of years. But the need to provide an adequate level of training for
management never ends.

Staff Support for Management

Formal training sessions should be buttressed by staft support in man-
agement/labor relations, a combination of formal and informal efforts to
assist department heads in understanding the application of the labor agree-
ment to the daily requirements of their positions. This may bz a more
important management function than the training sessions, which by nature
tend to be general.

Contract compliance manuals can be effective tools. Some universities
prepare handbooks that reprint or summarize the agreemenc, each article
accompanied by an explanation of its significance and advice to department
heads on the implications for da-to-day management activities. Such man-
uals can be extremely useful, if you can keep them current, and if you can
be certain that department heads read them and use them regularly as
reference tools.
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On my campus we have handled this function more informally but with
some success. Each fall my staff prepares an annual calendar of “deadlines
and due dates” for faculty personnel activiti s, each entry listing the date,
the activity that is to occur, the individuals responsible for the activity, and
the section of the faculty agreement that governs the activity. In addition,
I update a “‘Chairperson’s Check-Off Sheet” for each of several major faculty
activities, such as tenure review, performance evaluation, and review of
candidates for promotion. Each summary sheet details precisely what the
chair is to do and when it must be done; each notes corimon pitfalls to
avoid. When appropriate, additional materials are appended to the check-
off sheet (forms, stock memoranda, etc.).

This package of materials is distributed to deans and chi irs at the begin-
ning of fall term, and I attend the year's first meeting of this * roup to review
the material, point out any changes from the previous year, and answer
questions. (I meet earlier and separately with newly designated chairs, to
review the material in greater detail and to orient them t> the aspects of
the chairperson’s role that will be directly influenced by th: agreement.)

It is also critically important that deans, chairs, and department heads
have routine and immediate access to an authoritative interpretation of any
provision of the agreement that poses an operational probl:m. Invariably,
questions will arise thar have not been anticipated in your general efforts to
educate management concerning the provisions of the agreement. Be certain
such counsel is always immediately available to th- people who need it.

Staffing Grievances

Particular attention must be paid to assisting management. in responding
to grievances; this should include direct assistance from the central admin-
istration. Members of the bargaining unit may use the grievance procedure
as a preliminary coercive gesture, believing that the threat of filing a grievance
will secure a favorable response from a department head whe will not want
his or her actions or decisions scrutinized by his or her administrative su-
periors. Unforrunately, this tactic sometimes works. You need to work
diligently to assure management that the filing of a grievance per se is no
indictment of a department head’s performance, and indeed may point to
necessary decisions having been made. Your department heads need to un-
derstand that just as the union serves to represent and supporr the grievane,
the university has a parallel support system for its *epreser tatives whose
actions are challenged.

On my campus we maintain central control over grievanc: flow by re-
quiring that a control number be secured tfrom my office at the time the
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grievance is filed. We immediately investigate the background, and we
coordinate the scheduling of all grievance hearings. My assistant or ! attend
all grievance hearings, to provide statt support to the administrator who is
hearing officer, and we draft or review all grievance dispositions before they
are issued. The goals are to be certain that the department head or chair
understands that he or she is not confronting the union alone, and to assure
consistency in the adminiscrative application of the terms of the agrecment,

(This degree of central involvement in gricvance administration is not as
herculean a task as it may appear. Mature union relations should produce
clearer contract language and fewer disputes as to its meaning. With over
1,000 faculty and staff in four bargaining units, our total grievance flow is
typically 15-20 each year.)

In this arca, as in most clements of labcr/management relations, there is
no single approach that is “right” for all universities, but in gencral you
will certainly need a carefully structured procedure for hearing and adjusting
grievances in a timely manner.

Adapting Academic Administration

The advent of collective bargaining for faculty will require the activities
and support services previously described, but it will also require far more
substantive actions if the university is to fuaction successfully in the new
environment of faculty unionization.

The academic administration, including the president, should quickly
assess the immediate changes that will be mandated by the faculty agreement,
and examine as well the broader actions that will be necessary to adapt to
the unionized environment,

Deans and chairpersons require special consultation and consideration.
They may well feel apprehensive about their ability to function under tue
new order, perhaps having heard the cliché that deans and chairs are the
primary losers in the redistribution of power that emerges from faculey
bargaining. Typically they will have less flexibility than previously, and
fewer of their decisions and recommendations may be confidential. The
negotiated grievance procedure may assure foculty che opportunity to have
more decisions made by deans and chairs screened more closely at the pro-
vostal level than was true under the appeals procedures available prior to
bargaining.

Deans and chairs react in very different ways #9 the initial taculty agree-
ment. T'.oue who fare best, in iy experience, are chose who have no strong
preconceived biases on the issue of faculty unionization, These individuals
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accept the agreementas an ordering of relationships between academic profes-
sionals in a new pateern, realizing that numerous patterns exist, none perfect.
Deans and chairs who succeed in the presence of a faculty agreement un-
dersrand that acknowledged leadership is always earned through performance
rat’..i than conferred by title; that all intelligent decisions are preceded by
reflection and consultation with the appropriate people; that it is always
better to persuade than to direct.

This, in outline, is the model of academic leadership that should be
encouraged and articulated, embodied in action and in utterance, from the
president throughout the academic administration. Work diligently to help
your academic administrators understand that the broader function and mis-
sion of the university remain unchanged, and assist them in adapting to the
new structure. Most will make the transition with little difficulty if chey
arc given proper guidance and assistance.

A few deans and che _s will have grearer difficultics. They may persist in
the adamantine position that faculty unionization is unacceprably “unprofes-
sional” and detrimental to the university. I suspect it is not uncommon that
administrators who persist in this viewpoint are often those whose admin-
istrative style and decisions fueled the initial drive to unionize, and that
subconsciously they utilize the union as a scapesoat to account for the:r
administrative shortcomings. If their opposition to unionization influences
their performance to the point of damaging the administration, they may
decide to leave their positions— i they may have to be removed.

Building “Union Relations

Activities to strengthen relations between the university and the faculey
and the union leadership should resume (or commence, or continue) im-
mediately following ratification of the agreement., If the organizational drive
or the negotiations brought moments of antagonism or hostility, put them
behind you, and try to resolve any lingering animosities on either side.
Harboring resentments is of no value, and much can be gained by cultivating
gond union relationships.

vuring the negotiations, the president and the provose typically will have
avoided detailed discussions with union leaders (certainly on issues being
negotiated), but out of the bargaining scason restrictions should be lifted or
minimized. Periodic informal meetings can be helptul in gaining a better
mutual understanding of the partics’ viewpoints, The presidene and che
provost will routinely have public opportunities to acknowledge contribu-
tions made by the facul-v, its union, and its leaders, and this should always
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be done. The union can provide valuable support in various activities (c.g.
United Way solicitations), and you should make a point of expressing your
appreciation.

Conversely, you may be approached openly or privately by individuals
engaging in or anticipating anti-union activity, hoping to find management
support based upon a private bius against unionization. Always avoid such
entanglements. (They are not only unwise, they are often illegal,)

You may find far larger opportunities to pursue your common interests
with the faculty union. Public universitics funded by legislative appropri-
ations often need cvery available avenue to communicace their needs for fiscal
support; in addition to legislative liaison cftores, the faculty union and its
affiliates may be of significant help. On my campus some years ago we faced
a state referendum that would have reduced tax revenues, and therefore
funding for the university. Actions by both the university and the faculty
union contributed to the defeat of the referendum.

Union relations should be cultivated carefully and continuatly. This does
not mean there will not be disagreements, and there will be limitations.
For examplc, you should be careful that ongoing consultation with the union
leadership does not erode the delineation of authority in the agreement; do
not through careless practice give away that which you worked so diligenely
to protect in bargaining. Nevertheless, much can be accomplished through
the development of strong relations with your union leadership, relations
based upon mutual respect and a core of common 1nterest.

An adage sometimes voiced by cynical chief nepotiators holds that man-
agement gets only the unions it deserves—i.c., thai the vote to unionize is
in stself an indictment of inept management. However accurate that sug-
gestion, Isuspect that the quality of union leadership that is tound ten vears
later will always reflece to some degree the effores of manuge:rent to build
a strong, mutually beneficial relacionship. Work at i,

Building Broader Faculty Relations

However important the taculty union, it is not rhe faculty, bur merely its
exclusive bargaining agent for negotiating salaries, workload, and terms and
conditions of employment. An enlightened adminiseration never loses sight
of that distinction, and never ceases its efforts to build beeezr faculey relations
across a broad range of activitics,

The taculty remain the foundation of the university, and in the environ-
ment of bargaining, this is occasionally forgotten or misunderstood. A pop-
ular clich¢ ot recent vears, born of student activism trom che 1960s, and
the new emphasis on the service-based economy, holds that “"Universities
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are herc to serve the students.” One cannot disagree with such a truism,
but as «a definitive statement it is wocfully inadequate. Purveyors of ham-
burgers, used-car dealers, and rock music performers are also “here to serve
the students.” What makes the university different, uniquely different, is
educational access to the knowledge and expertise of our faculties. Ult-
mately, that is all we have to offer to our students the is of per nanent and
unique value.

You should be continuaily engaged in varicus activities beyond the scope
of negotiations to develop and enrich faculty life as an investment in the
university, The eftorts of my institution are perhaps typical of faculty support
activities that can and should proceed outside the scope of bargaining. Our
senate continues to function as a collegial body with responsibility for cur-
ricular and academic policy mateers. Graduate faculty play a similer role in
matters pertaining to graduate programs, including the administration of
tunds allocated to support faculty rescarch. We have aggressively pursuced
capital tunding to build and renovate faculty offices, laboratories, and class-
rooms, and to construct a large new compuring facility. We have found
extra funding for library acquisitions, and established a program to fund the
replacement of instructional equipment on a regular cycle. New faculey are
given financial assistance for relocation, and provided with a detailed ori-
entation program upon their arrival on campus. Each spring we hold awards
diuners to honor faculty and staff who are retiring, who are reaching mile-
stones of university service, and whose past service to the university has been
particularly outstanding. Our prevost regularly reports to the board on the
major accomplishments of our faculty, and our news service pumps out an
unending tlow of press releases concerning faculty publications and research
activitics. We routinely reach out to large numbers of our faculty, formally
and informally, to seck their consultation and assistance on a wide range of
ISSUCS.

This list could be continued, but perhaps it suggests the types of activities
that should continuc it your faculty is untonized. You should do these things
Jimply because it is in your institution's self-interest to do so. Faculey
unionization does not aleer the university’s goal of recruiting and retaining
the finest faculty it can attrace, as the cornerstone ot its academic endeavor.

The Benefits of Collective Bargaining
Although administrators typically spend more time complaining about

union agreements than praising them, collective bargaining ofters certain
opportunities and benefits to management.
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Collective bargaining tends to centralize authority on negotiated issues.
The legal obligations, reinforced by the grievance procedure, require—and
guarantee the acceprance of—central control over various matters that pre-
viously may have been delegated furcher down the organizattonal chare than
they should have been. With centralized control you may be able to achieve
greater consistency in administration, as well as other benefits that derive
from tighter control.

Multi-year agrecments simplify intermediate-range financial planning.
With an agreement ratified, you can project with much greater certainty
what your personnel costs will be during its rerm.

Management rights are clearly delincated when an agreement s in ploce,
Those rights may be diminished, relative to the ideal, as defined by some
administrators, but at least there isa clear contractual definition of the rights
and responsibilitics of various constituencies wichin the university com-
munity. This can be a pleasing contrast to the environmeat of some uni-
versities, where “faculty consultation” is ill-defined and can appear to be
inconclusive as well as interminable

Negotiated provisions may find far greater acceptance among faculty or
staff i the bargaining unit than decisions reached unilaterally, regardless
of the extent of consultation preceding them. Individuals have difficuley
objecting to provisions democratically ratitied by their peers. A veteran leader
of the faculty union on my campus once complained to me that without
compensation he had relieved the administrarion of the burden of dealing
with indiviqual complaints about salaries; now, he said, all the unhappy
faculty came to him instead. He was right; salary complaints to the universicy
virtually disappeared in the years following taculty unionization.

Finally, major decisions involving faculty personnel issues can be evaliated
more evenly and made more quickly in the context of collective bargaining
than on a campus where the collegial mode of governance prevails. In che
absence of a unionized faculey, sensitive personnel matters are often examined
in isolation, out of the broadei contexr of overall personnel coses, and may
be subject to rremendous political pressure. Collective bargaining brings all
these issues to the table at one time in one contexe, and may provide
management with significant opportunities otherwise unavailable, This works
negatively as well as positively. Oncee che agreement is in place, management
has no obligation to examine additional faculty benefits until the nexe round
of negotiations; while an agreement requires you to provide specificd benefits,
it simultancously protects you against proposals for addicional benefics during
its term.

Collective bargaining can offer « variety of opportunitics to management.
They should be explored caretully and scized when appropriate,
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Living with the Union

I began this manual with a discussion of the three optious available to
management when the organizational drive gets under way: to oppose the
unton, to facilitate its efforts, to remain neutral. With the ratificacion of an
agreement, your options are reduced to two. You can conclude that union-
ization has become a fact of institutional life, and accepe it, understanding
the restrictions it imposes and the opportunities it provides, and procecd
with the primary goal of operating a university. It should be obvious to any
reader who has stayed with me to this point that this is the approach |
endorse.

You may, however, persist in your oppositicn to the union. Some uni-
versities do ..ot yield, steadfastly opposing the union at every opportunity.
No doubt there may be contexts in which this is appropriate, but eftorts of
this nature can be counterproductive,

I once attended a conference of management negotiators where two men
appeared seeking help with an unusual problem. They were officers at a
college where the faculty had sought to organize. They had opposed the
union in a varicty of ways, which they recouated with some pride. Most
nuiably, they had fired the leader of the movement (and gotten away with
it) and had made life sufficiently miscrable for several other leaders that they
had resigned. The drive to unionize had collapsed. The integricy of the
college was thus preserved, they reported, but other problems had since
emerged. Bright young faculty apparently uninvolved in the union movement
had resigned; senior faculty, friends of decades, were consciously avoiding
members of the central administration. Morale was awful, and a sense of
malaise prevailed. What should be done now?

A friend of mine who is a veteran chiet negotiator with faculty observed
later: ““They have killed the songbird, and now they are unhappy with the
silence.”

Summary

The advent of collective bargaining, culminating in a negotiated agree-
ment, should prompt a number of administrative actions, some immediate
and specific, others more permanent and general. You should immediately
establish training sessions to prepare your management team for the new
world of living with the collective bargaining agreement. Prepare them
carefully and develop support systems to assist them in coping successfully
with the new order. Pay particular attencion to the grievance procedure,
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being cereain chat your management representatives are fully supporeed in
disputes growing out of the agreement. Work dihgently to establish or
maintain solid relations with the union, especially in chose areas in which
you share common cause, Continue to build faculty relations in areas outside
the scope of negotiations, remembering thae a strong and effective taculey
is the insticution’s most valuable assct. Understand and explore the unique
management opportunities that collective bargaining may offer, and exploit
them,

Finally, make your own personal peace, it necessary, wich che facr chae
you must now deal with a unionized faculey or statf. There are far worse
fates. The world s pluralistic, and educacion has been organized in many
ditterent pateerns over several millennia, from the slaves who tutored pupils
inancient Greeee to the rich diversity thae marks higher education in America
today. There are many variations on the structure of relarionships chat can
work successtully in the university sceeing, It is quite possible to live with
collective bargaining while tultilling your primary obligations.
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Conclusion
Keeping Your Eye on the Right Ball

The role of management's chief negotiator, as outlined in chis manual,
can be difficult, complex, and trying. Of the many specitic tasks and skills
required, few are challenging in themselves, but weaving chem all together
in an operation that moves forward smoothly to completion can be cxceed-
ingly ditticule. Primarily this is because many individuals and entities are
involved, cach with a different interest in che negotiations, cach with a
different role to play, and each with difterent needs to be met. Management's
chief negotiator tends to become the focal poine of those needs, secking to
serve them to the exeenr feasible, The chief negotiator's classic image is thae
of an advocate sitting at the bargaining rable, seeking to persuade his or her
counterpart to reach agreement on the issue at hand. But the time spent ac
the table may represent as little as one-tenth of the toral required of the
chief negotiator, the rest being devoted to a multitude of tasks performed
largely behind the scenes, preparing for the drama (such as it may be) of
the negotiacions. The chiet negotiator plays many roles, cach requiring a
difterent see of skills and talents.

The chiet negotiator begins as a policy researcher and analyst, examining
the history of the current agreement, or in che aleernarive, the macerix of
personnel policies that have previously governed che careers of staft members
who have now opted tor colleceive bargaining. All of chis intormacion will
require careful study; it must be analyzed in the contexe of prospective
bargaining, and sununarized in @ manner that permits the president and the
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board to understand the situation quickly and fully. This study will lead
initially to a recommended course of action that will fulfill the obligation
to negotiate while retaining a proper measure of authority to manage the
institution. During the term of the negotiations, the chief negotiator will
continually update the information base, as well as develop recommended
actions to address new developments. In these tasks, as in all other aspects
of the negotiations, the chicf negotiator will need the help of support staff
with expertise in various areas.

A second key role for the chief negotiator is that of political advisor to
the president. Collective bargaining agreements are ultimately political trea-
tises, negotiated by designated representatives and democratically ratified
by the constituencies of the board and the bargaining unit membership.
“Political” is sometimes considered a dirty word, implying base or dishon-
orable motivations or activities, but the term should not carry this conno-
tation. Most issues in institutional life are “political,” in the sense that a
critical dimension of any proposed action is its potential for acceptance or
rejection by the persons who will be affected. Issues that emerge in bargaining
will have significance on at least two levels—the “objective” reality of the
issue, and the subjective perception of it by the constituencies involved. The
president is entitled to a full understanding of each issue on both levels,
and it falls to the chief negotiator to assist in any manner that will provide
that understanding.

Advocacy is perhaps the chief negotiator's major role, at least as usually
perceived. You go with your negotiating team to a private room with a
large table, to meet with your counterparts and to exchange reams of paper
that contain proposals and related documentation. ‘You discuss, debate,
explain, question, petsuade, elucidate, cajole, promise, threaten, flatter,
plead, bargain, and engage in related activities, until eventually with luck
you reach a tentative agreement on the issues being discussed. (This may
take a while.)

Beyond analysis, research, strategy development, presidential advisement,
and advocacy, the chief negotiator coordinates the activities of others who
play various management roles in the negotiations. This includes running
a complex communications network which provides information to numerous
individuals and entities involved in the negotiations, in each instance tailored
to some extent to the needs of the audience. As the roles of each differ in
the negotiations proress, so does the obligation of the chief negotiator to
communicate accordingly. Thus the chief negotiator rresents the same in-
formation, with different levels of completeness and with different moti-
vation, to the president, the provost, the board, the negotiating team, the
union, the general administration, the third party, and the press. With each
group, the chief negotiator seeks both to share information and to advocate

| 154
LS

RIC

Aruitoxt provided by Eic:



E

Q

CONCLUSION 157

a set of conclusions based upon that information. This requires constant
improvisation as shifts in audience require adaptation of communication
tactics.

From the obligation to serve each of these constituencies in one fashion
or another evolves some degree of functional accountability, and with it
potential vulnerability.

The preparations for ncgotiations include the delineation of responsibilities
of the various players in this production, as well as a modified organization
chart which depicts the possibilitics of the end run; both display the chief
negotiator in the traditional hierarchical and vertical relationship to the
president, and through him or her o the board. Before the negotiations are
completed, the chief negotiator may sense that a more accurate display would
be circular, reflecting the negotiator relating directly to the constituencies
of the president, the board, the provost, the deans and chairs, the union,
the third party, and occasionally the press. Administratively the chief ne-
gotiator may report only to the president, but other cntities will have ex-
pectations related to the chief negotiator’s performance, and each, under
extreme circumstances, can facilitace cthe successful performance of the chief
negotiator—-or make it impossible to achieve,

If these are the difficulties and the challenges of the role of the chief
negotiator, the key to performing it successfully is to work diligently and
tirelessly, taking nothing for granted, planning as much detail as possible
even as you realize that detailed anticipation of events will never be complete.
Bear in mind the importance of labor relations to the university's well-being,
and the resulting necessity that negotiations be taken seriously and excecuted
carefully. Alwavs do as much as you can as early as you can. Remember that
negotiations often lead to sudden crises, when complex responses to critical
situations may have to be made literally overnighe; do not assume you will
have the luxu.y of several weeks or even days to prepare for such eventualitics.
Do everything you can to be ready for any development that may occur at
any mument in the negotiations. Remember that there is always some ele-
ment of risk in any set of negotiations until you have a ratificd agreement.

Once 1'sat in the office of my president, giving him a quick summary of
developments at the bargaining table with the faculty; there was lictle to
report that day, cxcept that we seemed to be momentarily ac loggerheads,
unable to break a deadlock. He listened patiently, and said, “Well, keep
your eye on the ball and let's see where it goes from here.”

Thac, I thought in retrospect, is always good advice for a baseball player,
but the problem in negotiations ts that usually there is not one ball to watch,
but many, each the object of your attention from time to time. The true
challenge is to keep you - eye on the right ball.,

Do not seck ro tmpose upon faculey negotiations your personal vision of
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the contract language that will serve the faculty’s best interests. They have
designated an exclusive representative to perform that function, and your
only goal is to secure an acceptable agreement with the union that can be
ratified by both the faculty and the board. Do not be foolish enough to talk
to representatives of the news media in order to cultivate publicity you hope
will show you in a good light. Negotiate an agreement. Do not use the
negotiations process to settle old grudges against members of the union
leadership. Get an agreement. Do not be perturbed when the union nego-
tiator questions the legitimacy of your birth or the adequacy of your intel-
ligence. Get an agreement. Remember to whom you are accountable, and
do not be deluded that you can or must negotiate an agreement acceptable
to everyone on campus. Stay close to your president and your board, and
get an agreement they will ratify. Do not assume that a record of success
will give you authority to make commitments without having secured clear-
ance in advance. Get an agreement that will be ratified.

This view of the chief negotiator's role does not mean that you should
permit the union to define the scope of bargaining or control the negotiations.
It does not mean that you should capitulate to unreasonable proposals, rush
to agreement to meet arbitrary deadlines, or react timidly to union efforts
to undermine the authority properly reserved to the university. Nor does it
mean that you should surrender to the union all concerns for your faculty
or all efforts to build and maintain an academic environment of high quality.

Nevertheless, you should be continually awate of the distractions that can
divert a chief negotiator’s attention from his or her primary goal. Those
distractions may be numerous, and occasionally tempting, but do not be
dissuaded.

Identify all the balls in your field of vision, and keep your eye on the
right one.

Gett an agreement.
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Appendix A
Suggestions for Further Reading

The literature devoted to collective bargaining in gener:.l is voluminous,
and that which addresses faculty unionization in higher education since the
1960s is extensive and expanding. The range of material is enormous, from
traditional scholarly treatises to quantification approaches now in vogue
among social scientists to the practical handbooks written to assist staff in
the routine tusks of daily personnel administration. The qualicy of all this
work is predictably uneven.

I have never undertaken a detailed study of the literature of collective
bargaining; this appendix intends only to offer elementary suggestions to a
new negotiator about where to begin a search for additional information.

In general, The Chronicle of Higher Edncation does a good job of providing
journalistic coverage of major developments in collective bargaining in higher
education. The Chronicle routinely covers clections, certifications, decertifi-
cations, strikes, relevant legislation, and major court and labor board de-
cisions, It also reports on some of the more interesting examples of personnel
litigation involving faculty and administrative staff, often related in some
fashion to collective bargaining. (Address: 1255 Twenty-Third Street, N.W.,
Washington, D.C. 20037.)

A good overview of American labor law is John J. Kenny's Primer of Labor
Relations, 23rd Edition (Washington, D.C.: The Burcau of National Affairs,
Inc., 1986;. Kenny provides a succinet review of the Wagner Ace (NLRA)
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and its amendmen:s, and 2 good general description of how the collective
bargaining process works.

The best source of published information related to faculty unionization
is the National Center for the Study of Collective Bargaining in Higher
Education ard the Professions, affiliated with Baruch College in New York
City. The Center publishes a newsletter several times a year, and annually
issues a detailed report and analysis of faculty union activities nationwide
during the preceding year: organizational drives. elections, certifications,
decertifications, strikes, legislation, and major court decisions. The Center
also publishes an annual bibiiography of material published on collective
bargaining with faculty. It also issues annually a directory of collective
bargaining agents currently certified to represent faculty in higher education,
including information on the nature of the institution, the size and com-
position of the bargaining unit, the bargaining agent, the date of initial
recognition, and the expiration date of the current agreement. The publisher.
Proceedings of the Center's annual conference, held in April or May in Ne v
York, includes the writings of the most successful practitioners and the
major scholars in the field, including representatives of labor and manage-
ment, as well as neutrals and scholars. The Center provides other publications
and services. Membc rship dues are reasonable. (Address: National Center for
the Study of Collective Bargaining in Higher Education and the Professions,
CUNY, 17 Lexington Avenue, Box 322, New York, NY 10010.)

The Academic Collective Bargaining Information Service (ACBIS) seeks
to serve as a neutral clearing house of information related to collective
bargaining in higher education. It issues several fact sheets each year, gen-
erally analyzin3 in detail major court decisions that are of major impact on
collective bargaining. (Address: ACBIS, Labor Studies Center, University
of the District of Columbia, 1321 H Street, N. W, Suite 212B, Washington,
D.C. 20005.)

Two collections of essays offer invaluable insights from a number of suc-
cessful professionals in the field of faculty negotiations. Daniel J. Julius,
ed., Colleciive Bargaining in Higher Education: The State of the Art (Washington,
D.C.: College and University Personnel Association, 1984), includes 21
essays covering various aspects of collective bargaining, from the broad im-
pact of bargaining upon uriversity life to the negotiations process to contract
administration. Many of tue essays have a strong practical bent which will
make them particularly useful to the novice in the field; the broader reflec-
tions on experiences in three states are informative.

The Julius volume builds on an carlier, but still useful work: George W.
Angell and Edward P. Kelley, Jr. and Associates, Handbook of Faculty Bar-
gaining (San Francisco, CA: Jossey-Bass Publishers, 1977). The Handbook
brings together essays by an impressive group of experts who discuss various
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elements of managing the collective bargaining process on behalf of the
employer.

Many organizations publish material related to collective bargaining. The
Bureau of National Affairs (BNA) offers numerous manuals and periodic
reports designed to keep practitioners and scholars current. BNA's Govern-
ment Employee Relations Report (GERR) is standard, as are its reports on
labor arbitration awards. These are available in the periodical collections of
most good libraries. (Address: Bureau of National Affairs, Inc., 1231 25th
Street, N.W., Wastington, D.C. 20037.)

The College and University Personnel Association (CUPA) offers a variety
of publications concentrating on personnel administration and labor relations
in higher education. These include books, monographs, manuals, and pe-
riodicals. While CUPA's primary thrust is toward non-instructional staff,
some material deals with faculty matters. In addition to its publications,
CUPA and its state affiliates offer a range of conferences and workshops
which provide training opportunities and access to the network of labor
relations professionals. (Address: College and University Personnel Associ-
ation, 1233 20th St. NW, Suite 503, Washington, D.C. 20036-1250.)

The National Public Employer Labor Relations Assoriation (NPELRA)
and its state and regional affiliates publish a variety of materials related to
public sector employment. Some is relevant to higher education, although
faculty receive scant attention. A handbook that may be helpful in strike
contingency planning is Maintaining Public Services: The NPELRA Strike Plan-
ning Manual, second edition (Fort Washirgton, PA: Labor Relations Press,
1984). For information concerning other publications and services, the ad-
dress is NPELRA, 1620 Eye Street, N.W., Fourth Floor, Washington,
D.C. 20006.

On issues dealing with arbitration, the standard work is Frank Elkouri
and Edna Asper Elkouri, How' Arbitration Works, fourth edition (Washington,
D.C.: BNA, Inc., 1985). Elkouri and Elkouri is considered the bible on
arbitration issues, and is absolutely essential as a reference tool.

Of the various aspects of salary issues, merit pay is routinely the most
complex and controversial. An excellent study of merit pay as it relates tc
public education in America is Richard Murnane and David Cohen, “PLUS
ONE: Merit Pay and the Evaluation Problem: Why Most Merit Plans Fail
and a Few Survive” (Harvard Educational Review, Vol. 56, No. 1, February,
1986, p. 1-17). Murnane and Cohen offer an interesting historical overview
of the evolution away from merit pay for teachers in public schools, and an
intelligent discussion of the difficult questions which must be asked if you
are advocating or defending the concept of merit pay for a class of employees
who perform essentially the same duties.

I you are involved in the writing of contract proposals in bargaining, a
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good dictionary and a thesaurus are necessary toots. Two other handbooks
that may be help. ul are H. W. Fowler, A Dictionary of Modern English Usage,
second edition, revised by Sir Ernest Gowers (New York: Oxford University
Press, 1985) and Wilson Follete, Medern American Usage: A Guide, (dited
and completed by Jacques Barzun ¢f «/ (New York: Hill & Wang, 1966).
Of the two, Fowler is more conservative, British, and prescriptive. Both
take the traditional approach that there is typically a “right” way to shape
a given statement.

Finally, depending upon the jurisdiction in which you are working, there
will be reporting services and labor reporters published to keep labor relations
staff current in the ongoing activitics of the labor board, the legislature, and
the courts. You will have to become tamiliar with the resources that are
available to you. Start with your government documents librarian or the lav:
library of your local bar association,
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| Appendix B
A Glossary of Terms

The precise usage of a number of the terms below varies significantly from
one jurisdiction to another. In Ohio’s public sector, for example, the agency
fee is the “Fair Share Fee," “‘Fact-Finders” are advisory arbitrators, and
“conciliators” engage in binding interest arbitration in negotiations involving
police and safety forces. An individual engaging in collective bargaining for
the first time is well advised to be certain he or she understands the precise
vocabulary of the jurisdiction within which he or she is negoriating.

Agency Fee—a fee that bargaining unit tnembers who choose not to join
the union are required to pay to the union in consideration of the
services provided by the union in contract negotiation and administ. a-
tion. The agency fee is generally permissively negotiable, except in
certain states where it is illegal. An “agency shop” is an employment
situation in which all employees in the bargaining unit must, as a
condition of employment, cither join the union or pay the agency fee.
The permissible amount and uses of agency fees have been the subject
of extensive litigation in recent years, brought by non-union members
who have argued that the agency fee provision illegally requires them
to support activities and political actions they consider inappropriate.

Agreement—1. a collective bargaining agreement, or contract, defining
wages, hours, and conditions of employment for the members of the
bargaining unit for a specified period of time. 2. concurrence between
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the parties on a concept, or a provision, or a complete collective bar-
gaining agreement, Sce Tentative Agreement.

Arbitrator—a neutral third party whose role is to determine facts, hear
arguments, and identify a resolution of a dispute. When the term is
used without qualification, the arbitrator's determinacion is typically
binding upon the parties. If the determination is not binding, the
process is called “advisory arbitration.” “Grievance arbitration” relates
to disputes about contract language during term of an agreement;
“interest arbitration” relates to disputes that grow out of the negoti-
ations process. Sce Fact-Finder, Mediator.

Award—the determination of an arbitrator, typically issued in writing
fcllowing his or her review of facts and arguments.

Bargaining Table— |. litcrally, the table at which the parties sit during
negotiating sessions. 2. figuratively, the entire negotiating process,
including its ancillary activities. ("We've been at the table since Jan-
uary.”)

Bargaining Unit—a group of positions (and the ‘ndividuals cmployed in
them) which have been determined to be aa appropriate entity for
purposes of representation in collective bargaining. See Burgaining Unit
Member. Unit Determination.

Bargaining Unit Member—an employee serving in a position or a job
classification that has been included in a bargaining unit. This term is
often contused with “union member " The individual seldom has a
choice about being a member of the bargaining unit, but generally
retains the right to decide whether or nor to join the union. Sce Agency
Fee. Bargaining Unit.

Caucus—a break during a negotiating session. when the representatives of
0ne party retife to a separate room, to permit cach party the opportunity
to hold a private discussion of the ssues under consideration,

Certification—Ilegal designation of a union as the exclusive representative
of a detined bargaining unit for purposes of collective bargaining.

Chief Negotiator-~the primary spokesperson for cach of the partics during,
the negotia. ing sessions.

Collective Bargaining- --the process whereby representatives of a recognized
union meet with representatives of the employer to negotiate wages,
hours, and conditions of employment on behalf of the members of the
bargaining unit, who are represented collectively by the union.

Contract Bar-—a provision in law or in an areement which prevents one
union from becoming the representative of a barg.ining unit already
represented by another union: the contract bar is typically in effect for
a specitied period of tame, usually the term of a racified agreempent.
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Decertification—the collective decision by members of a bargaining unit
to terminate the representation status of the union representing them.
This typically results from an clection conducted by the labor board,
in which a majority vote for representation by another union or for no
representation. It may also occur as a result of the bargaining unit
permitting an agreement to expire and failing—or refusing—to ratify
a successor agreement.

Dues Check-Off—a provision that requires the employer to collect union
dues by payroll deduction. Also called “Dues Deduction.”

End Run—the tactic of bypassing the opposing chief negotiator and ne-
gotiating team by going directly to the constituency of the other party
in an effort to influence the negotiations.

Fact-Finder—a neutral third party whose role is to examine the record of
negotiations, to make determinations concerning facts, and sometimes
to make recommendations concerning a settlement of the dispute. See
Arbitrator, Mediator.

Grievance Procedure—a provision that establishes a mechanism for dealing
with complaints or disputes concerning compliance with the terms and
provisions of the agreement. Typically, a grievance procedure includes
several steps, all but the first involving an opportunity to appeal a
determination made at a lower level, and culminating in arbitration.
Precise timelines usually define the filing of a grievance, the holding
of hearings, the issuance of dispositions, and reactions to them by the
grievant.

Hired Gun—a professional negotiator brought in from outside the orga-
nization to represent management. Also called a “Gun.”

Impasse—a deadlock in negotiations, a situation in which neither party is
willing to modify its positions on the unresolved issues.

Intervenor—a union which “intervenes” in an effort by another union to
organize a group of employees for purposes of collective bargaining.
The intervenor must demonstrate a minimum level of support (usually
10 percent) among the membership of the proposed bargaining unit in
order to secure official status as a challenger,

Labor Board—the board created to administer and interpret the labor
relations code. State labor boards governing public sector labor relations
are usually patterned after the National Labor Relations Board (NLRB),
which serves this function for private sector employers under the ju-
risdiction of the tederal National Labor Relations Act (NLRA). Ad-
ministrative functions include determining appropriate bargaining units,
conducting elections, cerufying unions, and maintaining various rec-
ords relared to labor relations. Quasi-judicial functions include settling
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disputes involving Unfair Labor Practice charges and establishing details
of interpretation and application of the language of the collective bar-
gaining statute.

Language—sometimes useu to describe broadly all issues that have no direct
economic impact. (“I think we could settle on the money if we could
reach agreement on the language issues.”)

Last and Final Offer—one party’s final proposal ur position prior to im-
passe, arbitration, or a strike.

Linked Offer—a proposal offered conditionally by one party to another,
contingent upon the other party agreeing simultaneously to one or more
other proposals. See Package.

Lockout—See No StrikelNo Lockout.

Maintenance of Membership—a provision that requires all members of
the bargaining unit who are members of the union to retain their union
membership for the term of the agreement.

Mainterance of Standards—See Past Practice.

Maintenance of the Unit—a provision that requires the employer to main-
tain a specified number of employees in the bargaining unit, regardless
of attrition, changes in operations, etc.

Mediator—a neutral third party who enters negotiations in an effort to
persuade the parties to reach an agreement that is mutually acceptable
and ratifiable. Typically this effort involves pushing each party toward
a middle ground of compromise. See Arbitrator, Fact-Finder.

Members Only Unit—a bargaining unit comprised of those individuals
within a given set of job classifications or positions who have individ-
ually decided to join the union and be covered by the agreement. This
is sometimes used as an approach that permits employees to be rep-
resented by a union if they so choose, but requires no individual to
become involved. It can produce the interesting situation of four staff
members working side by side in the same office and performing the
same duties, two of them covered by the union agreement, two un-
represented.

Memorandum of Understanding—a document recording an agreement
between the parties, generally less formal and less enforceable than a
ratified collective bargaining agreement.

Movement—a proposal by one party that is closer to the position of the
other party than the position previously held. “Room to move” describes
the ability to move further (by an unspecified amount or degree) tow ird
the position sought by the other party.

Multi-Unit Bargaining—the process of the employer negotiating simul-
taneously with representatives of two or more separate bargaining units
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on issues to be settled on terms uniformly applicable to members of
all the bergaining units involved.

Negotiating Team—the individuals who represent rhe viewpoints of each
of the parties during the negotiating sessions. Also called “Negotiating
Committees” or “‘Bargaining Teams."

News Blackout—an agreement between the parties that negotiations will
be confidential, and that neither party will discuss them with repre-
sentatives of the news media.

No Strike/No Lockout—a common provision that prohibits the union from
engaging in a strike or related activities (¢.g., slowdowns, “sick-outs”)
for the term of the agreement, and prohibits the employer from en-
gaging in a lockout. A “lockout” is a tactical denial of employment to
a group of workers, intended to pressure them to accept the employer’s
position on an issue or issues in dispute.

Package— 1. a proposal on a2 number of separate, unresolved issues, offered
on an “all or nothing” basis, with the various elements linked to each
other. See Linked Offer. 2. the aggregate fiscal components of an agree-
ment. ("The salary package totalled 13 percent for the three-year pe-
riod.”)

Past Practice—the pattern of decisions, actions, and procedures that have
characterized the employer's behavior toward its employees in the past,
generally involving issues not explicity addressed by the terms of the
agreement. The union often seeks contract language committing man-
agement to continue past practices that benefit members of the bar-
gaining unit; management typically resistsa commitment of this nature.
Grievance arbitrators routinely consider past practice when examining
disputes based upon ambiguous contract language.

Quid Pro Quo—literally, “something for something,” a provision that is
agreed to by one party in consideration of the other party’s agreement
to some other provision.

Ratification—tformal approval of a tentative agreement, typically resulting
from a positive vote by the members of the bargaining unit and by the
governing board.

Reopener—a provision that “reopens” some portion of an agreement for
renegotiation at a stated time during the term of the agreement, leaving
the remainder of the agreement in full effect until its expiration date.
Reopeners often involve salaries and fringe benefits (thus called “Wage
Reopeners”). A variation is a "Limited Reopener,” which involves agree-
ment that each party may, during negotiations, propose revisions only
in an agreed-upon number of articles, thus limiting the sc e of ne-
gotiations.
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Retained Rights—a standard provision noting that management retains all
the rights legally bestowed upon it to control the institution and its
personnel, except to the extent that those rights have been abrogated
or modified by the express terms of the agreement. Also called “Man-
agement Rights.”

Scope of Bargaining—those issues which must be or are to be subject to
collective bargaining negotiations. Subjects are generally divided into
mandatory (these must be negotiated), permissible (these may be, but
neither party is required to negotiate on them), and prohibited (these
are legally barred from negotiations).

Scope of Unit—a provision that defines which employees, by job classi-
fication and department, are in the bargaining unit covered by the
agreement. This is often covered by reference to the laber board’s
certification of the unit. See Bargaining Unit, Usit Detesmination.

Separability—a standard provision that if some portion of the agreement
is found to be null and void, it is separated from the remainder of the
agrecment, which remains valid and in full effect. Also called *Sey-
erability.”

Severability—See Separability.

Strike——the refusal of members of a bargaining unit(s) to perform duties,
as part of a concerted effort to secure concessicns from the employer,
Sometimes called “withholding of services,” “job action,” etc.

Tentative Agreement-—an agrecment between the parties that has not been
ratified. This term is used for concepts, separate provisions, and entire
collective bargaining agreements. It is sometimes abbreviated as TA,
and used 23 a verb or a noun. (“We TA'd workload.” “We got a TA
on insurance,”)

Third Party—a neutral individual or panel of individuals who become
involved in efforts to resolve a dispute between the two primary parties
(the employer and the union). See Arbitrator, Fact-Einder. Mediator.

Unfair Labor Practice—an allegation by the union or by the employer
rhat the other party has engaged in proscribed activities related to
organization, contract administration, or , ‘gotiations. Known also as
an "Unfair” or a "ULP,” su-h a dispute it usually adjudicated by the
labor board. Examples of ULPs include a refusal to bargain in good
faith, interference in the other party’s operation or selection of repre-
sentatives, and a refusal to adjust grievances.

Unilateral Implementation—tbe implementation by the employer, fol-
lowing impasse, of the terms of the last proposal offered to the union,
when the proposal nas not been accepted by the union. If the precedent
condition of impassec is nct clearly demonstrable, unilateral imple-
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mentation may constitute an Unfair Labor Practice, a refusal to bargain
in good faith.

Union--an organization that serves as exclusive representative in collective
bargaining for a certified bargaining unit, or seeks to do so.

Union Rights—a provision delineating the rights of a union, typically
including access to the work place, bulletin boards, meeting rooms,
etc.

Unit Determination—the process of determining which positions are to
be included in a proposed bargaining unit for purposes of collective
bargaining. Generally the determination is either made by or must be
approved by the labor board. Determination consists of establishing
which positions are sufficiently similar in nature (i.€., hzve “common-
ality of interest”) and which positions are to be exciuded because they
are managerial, executive, or confidential. Supervisory positions are
usually excluded, although the definition of the term varies widely from
one jurisdiction to another.

Work Turisdiction—the broad principle that certain types of work to be
performed within an organization are to be governed by the provisions
of a labor agreement, as opposed to the much narrower proposition that
the working conditions of the members of the bargaining unit will be
governed by the agreement. Work jurisdiction finds expre un in pro-
visions that certain functions may not be performed by anyone who is
not in the bargaining unit; a refinement is the proposition that certain
tasks may be performed only by individuals in specified job classifi-
cations. The negative application of the principle of work jurisdiction
is the tight limitation of the duties that may be assigned to .ny member
of the bargaining unit. (“That’s not in my job description.”)

Zipper Clause—a provision noting that the agreement is the sole and only
agreement between the parties, and is not subject to further negotiations
during its term except to the extent there is explicit agreement to
reopen part or all of the agreement. “Zipper” refers to the effect of
closing negotiations for the term of the agreement. It also offers pro-
tection against subsequent assertions that the negotiations included
informal agreements in addition to the language of te negotiated
agrecment.
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Pre Publication Reactions €O The Right Ball . - -

“ A rnjoysble book; 80 explanation of what happens; & practical
picvac: from an experienced professional. My only regref is that I
ar not now teaching & cours® in bargaining s0 I could use this boo
on mv reading list.”

Thomas E. Mannix, Associate Vice Chancellor

for Employw Relations and Personntl

Stase University of New York

“The Right Ball provides demystifying ingight into 8 mystezious
rocess—collective bargaining it colleges and universities. -4710f
Alderman brings & wealth of experience 10 bear on this phencms=

pon . - - -
“He shares his considersble understznding in & highly readable,
comprehensive, desc.iption and analysis of < cllective bargaining
with faculty and staff in colleges and universitics. This is a book t0
read from cover €0 Cover, and then to occupy @ plare ir. your
reference collection, $0 that it wilibe conveniensly at hand to pravide
uidance and assistance.

“There are & number of helpful books on collective bargaining
None presents the details so clearly of laced so well with wisdom.”
Cavsar J. Naples, Vice Chancelior,

Faculty and S taff Relations

California State University

“That onc can be an able practitioner and engage, @3 well in
assembling & comprehensive text, is attested tO in this book. Dr.
Alderman has usurped the authority of the AAA and previded @
scenic ‘trip-tic chrough wilder terri ory. He offers both an instruc-
tive guide and 3 sophisticated meth wdology t© approach the ast of

Danidl ] Julins. Asnociate Vice President
for Academic Affairs, University of San Francisco

R

“Taylor Alderman’s readable primer will add measurably t0 the
libraries of negotiators, neophyte an seasoned bargainers alike. This
experientially based handbook can be used by the novice as a guide
in a first OF second round of npegotiations and by experienced profes-
sionals as 8 reminder of the occasionally forgotten clements of prep-
aration.”

Edward P. Kelloy. Jr:. Vice Chancellor for

Employw and Lusbor Relations

Pennsylvania Statt System of
Higher Education
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