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Foreword

This issue of the Monograph admittedly takes some liberty in the use
of that literary term. That is, it goes beyond presenting a single article,
dealing with a single sub;ect as the word monograph would dictate.
lnstead and as was the casein Issue No. 5, this edition contains a number
of artlcles which address a variety of subjects. In defense, it might be
: said that these articles do deal with the single theme of Problems in the
4 Workplace, and it could be said that they actually- constitute a- Serigs of
monographs -published under a single cover. This would be in keeping with
the name Monograph Series and be, perhaps, enough to appease ‘the
literati.

The quality of the work which a publication presents is, of course, of
far greater lmportance than the literary tidiness of its moniker. ‘In this
ragard, no apology is required. The Labor Education Research Center has
.again been favored by the..efforts of members of Oregon's labor,
management and neutral communities. The talent and insight which they
have brought to the contributions which follow would be a credit to any
publication by any name. We are proud and pleased to present their. work.

As the reader explores the articles contained in this edition, it will
be found that the discussion of the case law, the nature of the AIDS virus
and/or the technical aspects of drug testing has not been compromised by
some condescending view of the reader's abilities. The discussion is highly
technical. It has, howaver, been rendered in very readable style. This is a
testament not ‘only to the “technical expertise of the authors, but to-the not
inconsiderable talent:they brought to their work.

These comments would not be complete without acknowledging those
who assisted in the various aspects of the Monograph's publication.  First
among these 2re the members of the Editorial Board who again took time
away from their normal assignments at the University to review and
critique the manuscripts. Barbara Hill performed her highly-skilled labors.
again as our indispensable Copy Editor. And LERC's own Barbara Oppliger
coordinated the secretarial preparation of the manuscnpts through the
‘offices of this edition's contributors, while juggling production details on
campus.

James J. Gallagher, Editor
LERC_Monograph Series




Dedication

_.This seventh edition of the LERC Monograph Series is dedicated to
LERC's Dirsctor, Emory F. Via, who will be retiring from the University of
Oregon as of September 1, 1988. With an outstanding career behind him,
Emory will undoubtedly be lauded in other quarters. |t is narticularly

fitting, however, that his many contributions to this publication be noted,

here as well.

As Director of LERC, Emory has, in effsct, served as the Monaograph's
publisher. It was he that approved the initial proposal for the publication
in 1981. That was a time whan the Center was forced to operate under a
very heavily strained budget and there was no guarantee that the
publication would meet with the success that it has. In a word, it was a
gamble which he was willing to take which others might not. Emory has
done much. more, however, than cope with underfunding.

As an active and original member of the Monograph's Editorial Board,

Emory has taken countless hours from an already crushing schedule to-

review manuscripts and attend editorial mestings. This ‘'was true even
when he was on a well-earned sabbatical leave. Moreover, the suggestions
which he offered during these sessions were, without exception, both
cogent and constructive. It is the type of counsel which will be greatly
missed.

There-is no tangible way in which Emory Via can really be repaid for
the many contributions which he has made not only to this.publication but
to labor education and labor relations generally. Hopefully, however, the
knowledge that this is true wiv in itself be a partial payment on that
account. The faculty and staff of LERC would like to think so.

-JJG
April 1988
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AIDS IN THE WORKPLACE;
EMPLOYEE SAFETY AND RIGHTS

by
Robert D.Durham and Burton D.White

>

I. INTRODUCTION

Acquired Immune Deficiency Syndrome [AIDS): was- first defined and
reported in the United States in 1981. Not only is it~ane of the most serious
public health .problems we now face, it has had profound impact upon the
workplace. Employers :and unions struggle with competing claims that seem to
defy resolution.

When, it ever..daes a claim to know the HIY status of enother person
outweigh that pesson's right to privacy? What is the bast way to insure an
employee against HIV infection when that employee's job duties require contact
with persons who may oe seropositive? What obligations does an employer have
to an employee who is infected with the AIDS virus and to that employee's
colleagues who may fear -infection? What is the responsibility of a labor
organizatién which may represent both seropositive worksr and colleagues
concerned about their own safety?

A recent decision by the Employment Apj.eals Board of Oregon! now before
the Oregon Court of Appeals provides a case in point.

From the finding of facts presented by the Board we learn: The duties of a
Union County Jall corrections officer Included the handling of inmate laundry. It
was rumored that an county jail inmate had AIDS, but no action was taken by the
employer to deal with the rumor. The inm \te’s physician informed the employer

that the prisoner had AIDS, but this fact was not communicated to the sta’f.

1Appeals Board Decision 87-AB-1515, entered October 6, 1987.
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Training in the methods of dsaling:with persons with AIDS was held weeks after
the issue first surfaced. The training was voluntary. The officer's union advised
him that he did not have a grievable situation conceming the infected employee.
A.  Beversal by the Aopeals Board

The employee resigned and filed for unemployment_insurance benefits. The
administrative decision. 1o <disqualily was upheld by the Referee- The Appeals
Board reversed, saying:

Unless the employer gave this claimant and o*her
employees information abnut inmates Infacidd with AIDS
(or some other highly infectious disease) the only
alternative to quitting that existed would be to take chance
the that-infection would not result from the performance of
their jobs. This is not a reasonable alternative.

Employees have the right to obtain and employers have an obligation to pro-
vide training in the techniques to guard against HIV Infection In the workplace,2
but the Appeals. Board decision seems to assert that an employee has the right to
know and the employer has an obligation to report that a specific person is
seropositive.3

2See, for example, Oregon Health Division's Guidelines for AIDS in the
Workplace (1986); *Protection Against Occupational Exposure to Hepatitis B Virus
(HBV) and Human Immunodeficlency Virus (HIV)*, Joint Advisory Notice:
Department of Labor/Department of Health and Human Services, 52 Federal
Register, 41818 (1987); °Recommendations for Preventian:of HIV Transmission
in Health Care Settings,” 36 Morbidity and -Mortality Weakly Report (hereinafter,
MMWR.) (1987).

31t Is not entirely clear from the decision- whether the Appeals Board
thought the employer should have provided information about procedures to deal
with AIDS, or, more likely, that a specitic inmate was infected with AIDS, or,
more generally,that one of the inmates within the officer's assignment was
Infected with AIDS, but even the latter could result In easy identification of the
individual. Finding of Fact (12) states: *Had the c:aimant been advised that a
particular inmate had AIDS, he could have taken precautions to protect himself
from the transmittal of any body Huids, . . . *

it should also be noted that the Board's statement that AIDS is a “highly
infectious disease*® is not in accord with prevailing medical and public health




This article discusses what guidance is offered or what problems may be
created when the state statute mandates that the results of HIV tests be kept
confidential while state and federal statutes prohibit discrimination against
persons with disabilities. It will also comment upon some of the understandable
concerns about AIDS in the workplace.

It is well to start with an understanding of the. disease and how it is

transmitted.

Il. AIDS: DEFINITIONS, METHODS OF TRANSMISSION4

A. AIDS

AIDS is the acronym for ACQUIRED IMMUNE DEFICIENCY SYNDROME, a disease
caused by the Human Immunodeficiency Virus (HIV)S and characterized by the
occurrence of a defect 1N the body's natural immunity against diseases. The

~disease manifests itself months to years after the initial infection with the AIDS

judgment which is that "HIV infection is difficult to transmit. . .* Theodore M.
Hammett, AIDS and tho Law Enforcement Officer, U.S. Department. of Justics,
National Institute of Justice.p. 4.

4Unless otherwise indicated, the sources for the Giscussion in this section
are: "Recommendations for Preventing Transmission of Infection with Human T-
Lymphotropic Virus Type lll/Lymphadenopathy Associated Virius in the
Workplace," 34 MMWR 682 (1985); Friedland, et-al, "Lack of Transmission of
HTLV-IIIILAV Infection to Household Contacts of Patients with AIDS or AIDS-
Related Complex with Oral Candidiasis,"New England Journal of Medicine
(hereinafter, NEJM) 314 (1986); C. E. Koop, Surgeon General's Report on Acquired
Immune Deficiency Syndrome , U.S. Department of Health and Human Services
(1986); Weiss, af al, * HTLV-lll Infection Among .Health Care Workers,” 314
Journal of the American Medical Association 2089 (1986); as well as those
works cited in footnote 2.

SHIV has also been called Human T-Lymphotropic Virus Type 1! (HTLV-II),
and Lymphadenopathy Associated Virus (L..V). Human Immunodeficiency Virus
(HIV) has come to be the generally accepted term.

3

.F~A
Cus




AIDS virus. Persons with AIDS become susceptible to illnesses which aré rerely
found in persons whose immune systems are functioning normally.

infection occurs when the virus enters the blood stream. Although HIV has
been isolated from such body fluids as tears, saliva and urine, the ewvidence is
that transmission is through sexual intercourss and the exchange of blood.6
Research continues to reinforce the finding that HIV is not transmitted by casual

contact:

The cumulative epidemiologic data indicata that
transmission of. . . HIV requires direct, intimate contact
with or parentsral” inoculation of blood and blood
products, semen or tissues. The mere presencé of, or
casual contact with, an infected person cannot be
construed as "exposure” to . . . HIV.8

1. Seropositive
The first indication- that the disease is. present usually is a blood test
which shows antibodies to the virus. Even when blood is seropositive, a person
may feel no symptoms whatever, and may be able to function -normally. Despite
this, the person is assumed to be capable of transmitting the disease to others
. through sexual contact or blood-to-blood contact.
- 2. AIDS Related Complex (ARC) ;

The condition of a person infected with the ‘AIDS virus can.degensrate to a

second stage known as AIDS Related Complex (ARC). This condition exists when a

person manifests some of the clinical symptoms which indicate infection with

634 MMWR 682 (1985)

7That is, introduced into the body by a route other than through the
intestines.

80p cit, Joint Advisory Notice, 52 Federal Register 41820.
4
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the virus but without any of the severe or life threatening oppoitunistic diseases
which are used to define AIDS.

3.  AIDS-The Final Stage

AIDS is the final, and so far, fatal, stage of the infection. At this stage, a

person suffers such opportunistic diseases? as Pneumocystis Carinii Pneumonia
(PCP) and Kaposi's Sarcoma (KS).

Because the disease is blood borne and can be sexually transmitted, the
persons who face a high risk of infection are those wh¢ engage in unprotected
intimate sexual contact with infected individuals or who inject themselves with
instruments contaminated with infected blood. These two means of transmission
account for approximately 95% of the known AIDS infections in the United
States.10
B HIV.is Not Easily Transmitted

A study published in the New Englard Journal of Medicine advises that AIDS
is not transmitted by typical social interaction such as shaking hands, sharing
drinking glasses, skin-to-skin contact or any of the other normal physical
interactions which occur in the home environment,11 a .much more -intimate

setting than the workplace.

9That is, diseases which take advantage of the HIV damaged immune
system.

10The balance of infections present in this county is accounted for by
perinatal transmission (infected mother to newborn child) and by hemophiliac
persons who have become infected by contaminated blood products.

11See 314 NEJM 348:
"This study supports the view that transmission of the infection requires
injection of blood or blood products or intimate sexual contact, and that
longstanding household exposure to patients with AIDS is associated with little
or no risk of transmission of HTLV-II/LAY infection.”

5




The Centers for Disaase Control {CDC) states -that “the highest risk for
transmission of HTLV-II/LAV in- the workplace would involve parenteral
exposure to a needle or other shazp instrument contaminated with blood of an in-
fected patient.”” The report goes on to note “t.e extremely low risk of
transziission of HTLV-IILAV infections even when needle stick injuries occur. . .
“12 (Emphasis added.)

“II.CONFIDENTIALITY AND INFORMED CONSENT.

A""SI‘E ion_of Confidential

During the 1987 session of the Oregon Legislature, HB 2067 was enacted

into law. The-act contains the following provisions:

No person shall subject the blood of an individual to an
‘HIV test without first obtaining  informed consent.13

and

No person shall disclose or be compsiled to disclose the
identity of any person upon whom an HIV related test is
performed, or the results of such a test in a manner
which permits identification -of the subject of the test,
except as required or permittad by the law of this state
or any rule, or as authorized by the individual whose
blood ‘is tested.14

1234 MMWR 684 (1985).

130RS 433.045 (1).

The law also states: "Prior informed consent to HIV antibody testing need
not be obtained from an individual if the-test is for the purpose of research as
authorized by the Health Division and if the testing is performed in a manner by
which -the identity of the test subject is not known, and may not be retrieved by
the researcher.” ‘ORS 433.055 (3)

140RS 433.045 (3)
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The law states -that "person' includes but is not limited to any . .
.govemment agency, employer, . . .or agent of any of them.”15

With the passage of HB 2067, the policy of the state of Oregon is strongly
on the side of individual privacy: AIDS presents no risk for most amployeas,1 6
but for such persons.as health care workers, emergency medical technicians,

firefighters, anc prison and police personnel. there is real concem over exposure

--to the AIDS virus as a result of one's work. Frequently, out of this concern

comes a demand that conflicts with the <s’atutory requirement for
-confidentiality: namely, that clients whe ate seropesitive be identified to sucn
workers.

Discussion on this matter must start with the knowledge that to date there
is no record of transmission of the virus to such workers as firefighters, EMTS,
or prison guards.17 A recent notice issuied joindy by the Departments of Labof
and Health and Human Services poin’s out. that "it is the- legal responsibility of

employers to provide appropriaté safeguards for healthcare workers who may be

150RS 433.045 (6)(b).

16°For most state-employess, if you're worried about getting AIDS in the
workplace, you're doing something you're not getting paid for." AIDS Education in
the Workplace An Education Design Froposal for the Oregon State Government
Workforce Draft Edition; Education Committee of the Executive Department's
Task Force on AIDS, p. 27.

17See, for example, 19 Criminal Justice Newsletter, p7 "An additional
piece of good news gathered by Hammett's third annual survey of federal, state
and local correctional systems: there has been no known case of AIDS or
transmission of the AIDS virus, to-correctional employees as a result of contact
with inmates.” The survey was by Theodore Hammett, author of the National
Institute of Justice reports cited elsewhere in this article.. see fn 21. A work
previously cited ( Joint Advisory Notice, 52 Federal Register at 41819)
contains a summary of st'dies of health care workers who had percutaneous
(through the skin) or mucot.s membrane exposure to blood or body fluids of HiV
infected clients. See also fr 18.

7
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exposed to these: dangerous viruses. . . .OSHA will respond to employee
complaints and conduct other inspections to assure that appropriate measures
are being followed."18 The notice obligates employers to assess the work
responsibilities of employees according to three categories. Category | tasks
are those which require that protective equipment be worn; category Il tasks
require no protective equipment. Category |l tasks "also do not require
protective equipment, but . . .inherently include the predictable job-related
requirement to perform Category | tasks unexpectedly or on short notice, so that
these persons should ‘have immediate access to some minimal set of protective
devices. For example, law enforcement personnel or firefighters may be called
upon to perform or assist-in first-aid or to be potentially exposed in some other
way."19

If -idontification of seropositive individuals could effectively reduce the
danger of infection to wu.kers, a balance could be sought betwesn competing
rights. However, knowledge of a person's HIV status does not reduce danger of
infection and it could result in a dangerous assumption of false security. In

contrast, education in and application of the ~ ocedures set up to guide workers

in general and health and safety workers in particular provides real protection
against infection.
B.  Workplace Safety

The required level of workplace safety can be achieved, even in lockups and

in places where emergency medical care is given, by establishing procedures

which protect agsinst HIV infection, by instructing workers in those procedures

and by requiring that they be used for all clients.20 This is the approach

18 /g at 41818,

19 1d. at 41829,

ERIC :
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suggested by public health authorities as well as by the National Institute of
Justice of the U.S. Department of Justice in its publication AIDS and the Law
Enforcement Officer: Concerns and Policy Response21. The Joint Advisory Notice
issued by the Department of Labor and the Department of Human Services states:

Workers occupationally exposed to. blood, body fluids, or
tissues can be protected from the racognized risks of . . .
HIV infection by imposing barriers in the form of
engineering controls, work practices, and protective
equipment that are readily available, commonly used,
and minimally intrusive.22

1. Protection

The best protection for health and safety workers.is for }hem to behave as

if all clients are infectious.

The risk of the unknown is always present in health
care. It should be assumed that "every patient has
everything” and appropriate infection control measures
taken.23

Workers cournter that in emergencies, application of the procedures may not
be possible, but if thare is not time to apply these precautions, there is not time
to research a person's HIV statis. Emergency care must be provided without

pausing to check whether or not the patient is seropositive.

20The Executive Summary of the Center for Diseass Contr6|/0ccupational
Safety and Health Act "Recommended Practices for Protection against
Occupational Exposure to AIDS and HBV" is attached as an appendix to this
article.

21See also Theodore M. Hammett, AIDS in Corractional Facilities: Issues
and Options , Second Edition with 1986 Update, May, 1987.

22 ¢p. Cit., Joint Advisory Notice, 52 Federal Register 41820,

23Clever and Omenn, "Hazards for Health Care Workers,” Annual Review
Public Health, (1988), 275.




‘2, Ealse Security

Reliance upon the absence of positive or the existence of negative HIV test
results creates false security. A person may be seropositive without knowing it
and without having undergone a test for the presence of HIV antibodies. The
tests are not fully reliable; they produce a fimited number of false negatives.
More important, errors can be made in the laboratory. The period between
infection and the time that antibodies are detectable though tests range from
two to six weeks or longer. An infected person becomes infectious before
antibodies can be detected.24 A person can becoms infected after receiving a
test result that accurately reported the person seronegative at the time of the
test.

3. : * aer

If a worker were to relax application of ‘the guidelines because the data
loads to the conclusion that a seropositive person is seronegative, that
"knowledge” creates heightened danger, not increased safety.

Waorkers buttress their argument for access to information about a client's
HIV status pointing out that such information would alert them to their own
exposure and allow them to take steps against passing the infection to their
families. However, if exposure were to occur while a worker was providing care,
after-the-fact knowledge of a client's HIV status would not negate that
exposure. Putting aside the fact that there is little or no risk of infection when
giving care under the guidelines advocated by such agencies as the Oregon Health
Division and the CDC, after-the-fact review of a client's HIV status may not in-

crease family protection: the information may not exist or it may be erroneous--

ERIC
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unreliable for any of the reasons already stated. It may indicate safety when
none exists. If so, it could well lull the worker into false security.

The fact remains that the only reliable procedure when exposure is
suspected is to monitor the worker for signs of infection and, in the interim, for
the worker to apply the known ways by which one can reduce the possibility of

transmitting the disease.

IV. STATUTORY RESTRICTIONS ON HANDICAP DISCRIMINATION

A.  Qragon Statute

Oregon law generally prohibits discrimination in employment or in-
membership or participation in a union against persons with a mental or physical
impairment.25 ORS 659.425 provides:

1. For the purpose of ORS 659.400 to 659.435, it is an
unlawful employment practice for any einployer to
refuse to hire, employ or promote, to bar or discharge
from employment or to discriminate in compensation or
in terms, conditions or privileges of employment
because:

(a) An individual has a physical or mental impairment
which, with reasonable accommodation by the employsr,
does not prevent the performance of the work involved;

(b) An individual has a record of a physical or mental
impairment; or

{(¢) An Individual is regarded as having a physical or
mental ‘impaiment. . . .

25"An apparent or medically detectable physical or mental condition which
substantially limits one or more major life activities. Major life activity
includes, but is not limited to self-care, ambulation, communication,
transportation, education socialization, employment, and ability to acquire, rent
or maintain property.” OAR 839:06-205 (7); ORS 659.400 (3)(a).

11
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3. It is an unlawful employment practice for o labor

organization, because an individual is ¢ handicapped
person, to exclude or to expel from its membership such
individual or to discriminate in any way against such
individual.

ORS 659.400 provides in télevant part:

{2) *Handicapped person® means a parson who has a
physical or mental impairment which substantially
limits one or more major life activitias. has-a record of
such an impairment or is regarded as hsving such an
impairment.

.- The phrase "is regarded as:having an impairment" is defined by the statute

to mean that the individual:

(@) Has a physical or mental impairment that does not
substantially limit major life activities but. is treated
by an employer or supervisor as having such a limitation;

(b) Has a physical or mental impairment that
substantially limits major life activities only as the
result of the attitude of others. toward such impairmént:
or

(c) Has no physical or mental impairment but is treated
by an employer of supervisor as having an impairment.

1. AIDS As A Handicap

The Oregon Bureau of Labor and Industriss regards these statutés as
adequate to protact parsons who are infected with the AIDS virus from
employment discrimination. In its brochure A/DS and Employment Discrimination
Law, the Bureau states Oregon's position on AIDS as a handicap, "AIDS, ARC and
those testing seropositive are-protected under GRS 659.425. . . *The document
also notes that "an employment dacision based on a perception that an applicant
or employes is at *high risk' and therefors treated as having an impairment® would

also be. a violdiion of employment discrimination law.

12
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The Bureau is currently processing a handicap discrimination complaint
against a Eugene area restaurant employer that-discharged a female employes
who was found to be infected with the AIDS virus. The Division is relying on the
handicap statutes cited abovs.

B.  Eederal Statute

Federal law also prohibits handicap discrimination by public and private
employers receiving federal financial assistance. Section 504 of the
Rehabilitation Ac: of 1973,26 ‘provides that public and private employers
receiving federal financial assistance are prohibited from discriminating in "any
program or activity" receiving such assistance against "otherwise quaified
handicapped individuals solely" on the basis of their handicap. Section 504
covers employees and 'is not limited to those situations where the principal
objective of the .federal assistance is to provide employment.27 Employees
adversely affected by handicap discriminaticn under this statute have -a private
right of action against their employors under the statuts.28 The claimant must
demonstrate (1) that he or she is employed in a program- or activity receving
federal financlal assistance, (2) that she or he is "otherwisé qualified,” -and-thai
*he or she is a handicapped individual.” An “otherwise qualified individual® under
Section 504 is one who can perform the essential functions of the job in spite of

“her or his handicap.29

2629 USC Section 24
27 Consolidated Rail Corp. v. Darrcne, 465 US 624 (1984).
2844,

295outheastern Community College v. Davis, 422 US 397, 400 (1979).
13
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1. Handicapped Individual® Defined

A ‘*handicapped individual® under the federal statute is an individua! who
(a) has a physical or:mental impairment which substantially limits one or more
of such person's major life activitles, (b) has a record of such impairment, or (c)
is regarded as having such an impairment.
C  Supreme Court Rulings

Whether this federal law completely prohibits discriminr*’on against
individuals carrying the AIDS virus is technically an open questio.; The United
States Supreme Ccurt has not declared its position regarding the extended
protection for persons with AIDS under the Rehabilitation Act of 1973. The Issue
was raised but not decided in Schoo!/ Board of Nassau County v. Arlina.30 |n
Arline, the Court held that a person possessing contagious tuberculosis was a
*handicapped individual* and was “otherwise qualified® to teach elementary
school, within the meaning of Section 504 of -the Rehabilitation Act of 1973.
With support from the United States Department of Justice, the school district
employer in Arline contended that the employer should be permitted to exclude
the plaintiff from employment based on the employer's concern for the contagious

effects of the disease. The Court sguarely rejected that claim, holding:

Aliowing discrimination .based on the contagious effacts
of a physical impairmeént would be inconsistent with the
basic purpose of Sec. 504, which is to ensure that
handicapped Individuals are not denied jobs or other
benetits because of the prejudiced attitudes or the
Ignorance of others. By amending the definition of
*handicapped individual* to include not only those who
are actually physically impairad but also those who are
regarded as impaired and who, as a result, are
substantially limited in a major life activity, Congress
acknowledged that society's accumulated myths and
-fears about disability and disease are as handicapping as

30107 SCt 103, 43 FEP Cases 81 (1987).
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are the physicai limitations that flow from. actual
‘impairment. Few aspects of a handicap give rise to the
same level of public fear and misapprehension as
contagiousness. Even those who. suffer or have
recovered from such noninfectious diseases as epilepsy
or cancer have faced discrimination based on the irra-
tional fear‘that they might be contagious. The Act is
carefully structured to replace such reflexive reactions
to actual or perceivad handicaps with actions based on
reasoned and medically sound judgments: The definition

of *handicapped Individual* is broad, but only those
individuals who are both handicapped and otherwise,
‘qualified are -eligible for relief: The fact that somea per-
sons who have contagious diseases may pose a serious
health threat to others under certain circumstances
does not justify excluding from.the coverage of the Act
all persons with actual or perceived contagious
diseases. Such exclusion would mean that those accuse
of being contagious would never have the opportunity to
have their conditicn evaluated in light of medical
evidence and a determination made as to whether they
were “otherwise qualified.® Rather, they would be
vuinerable to discrimination on the basis of mythology -
precisely the type of injury Congress sought to prevent.
We conclude that the fact that a persons with a record
of a physical impairment js also contagious does not
suffice to remove that person from coverage under Sec.
504,31 (Original empt -3is.)

The Court went on to conclude that-the question of whether the plaintitf is
*otherwise qualilied" under the statute must be assessed on a case by case basis.
The Court found that an Individualized assessment of the plaintif’s qualification
to continue in employment Is essential to the statutory purpose of *protecting
handiripped inividuals from deprivations based on prjudice, stersotypes, or
unfounded fear, v ‘g Qiving appropriate weight to such legitimate concerns of

grantees as avoidiny exposing others to significant health and safety risks."32

31/d. at 63-86.

32/, at 88.
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1. Guidelines for Trial Courts

In determining whether a handicapoed individual is "otherwise qualified”
under the federal statute, the Court instructed trial courts to _jollow guidelings
promulgated by the American Madical Association,. suggesting that the inquiry

should include:

[findings of] facts, based on reasonable medical
Judgments given the state of medical knowledge, about
(a) the nature of the risk (how the disnase is
transmitted), (b) the duration of the risk (hew long is
the carrier infectious), (c) the severity of tha risk (whai-
is the potential harm to third parties), 253 {d) the
probabllities the disease will be transriitted and will
cause varying degrees of harm.33

The Court instructed courts, and by implication; employers, to “defer to the
reasonable medical judgments of public health \ofﬂé(gls'v" in determining whether
an employee is “otherwise qualified” for continued employment despite
manifestation of a contaglous disease.34

Although Arline deait with a case of tuberculosis, the ratlonale seems
directly -applicable to the case of an employee manifesting the disease of AIDS.
The Court expressly deciored that it was not deciding the apg.icability of the
federal statute to cases involving AIDS.35 However, it is impossible to ignore
the logical application of the Court's reasoning to the circumstances surrouniding

AlDJ in the warkplace.

33/d. at 87.
34/,

35/d.at 84-85 n7.




2. Local 1812 AFGE v, U.S, Dept, of State
The response of the federal zppellate courts to the reasoning-in Arline has

been mixed. In Local 1812, AFGE V. U.S. Dapariment of State,36 the Court sus-

tained the Department of State's expansion of its employee medical fitness
program to require mandatory tasting of blood for the presence of HIV in
employees seeking to qualify for service abroad. The Department of ‘e
conceded the applicability of the Rehabilitation Act of 1973 ‘on the grounds that
HIV carriers are physically impaired and are handicapped only for that reason duv
to measurable deficiencies in their immune systems even where the disease
symptoms have not yet adevelopaed. The Court daclined to enjoin the testing
program on the ground that HIV-infected persons were not “otherwise qualified
for worldwide duty in the Foreign Service. The Court found that there was a
*sufficient prospect of serious harm to the Department of State’s mission and to
its enployees to warrant continued testing and consequent limitations on
assignment or hiring."37 The Court also found no evidence of an intention to
discriminate by the employer.

3.  Chalk v US District Count

The Ninth Circuit Court of Appeals reached a very different rasult in Chalk
v. U.S. District Court.38 |n Chalk, a teacher sought treatment for symptoms
related to his infection-with the AIDS virus. The treatment restored Mr. Chalk to
better health, and. he asked to be returned to his classroom teaching.duty. His
school district employer declined, claiming that his AIDS infection justified his

assignment to a non-classroom position. Mr. Chaik sued under Section 504 of the

362 |ER Cases 47 (DC Cir. 19687).
37/d.. at 51.

38__Fad__, 1988 West Law 13567 (9th Cir., February 26, 1988).
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Rehabilitation Act of 1973 and sought an injunction requiring his return to the

classroom. The trial court declined to issue the injunction, claiming that even
the slight chance of infection of children in the classroom justified a denial of
the requested injunction. On appeal, the Ninth Circuit Court of Appeals held that
there was no realistic prospect of infection of students in the normal types of
interaction which the teacher would have with his students. The Court found that
Mr. Chalk was “otherwise qualified” to continue his teaching duties, and entered
an order enjoining the district to retumn Mr. Chalk to his teaching assign/ment.

The Chalk case is significant in that it underscores the requirement that
employess refrain from taking any adverse action or snforcing any changes in a
teacher's assignment unless a teacher's handicapped condition creates a
reasonable and medically supportable risk of infection or injury to studsnts or
co-workers. The Court found that the school district's refusal to assign Mr. Chalk
to the classroom was an illegal act of handicap discrimination, even though the
employer's alternative assignment was arguably an easier job, and produced no
modification in the employee's salary, benefits or working hours.
D Advice to Emoloyers

Oregon employers would be wise to adhere to the policy announced by the
Oregon Bureau of Labor and Industries, which prohibits any discrimination against
persons with the AIDS infection. Any uncertainty in the status of current federal
law in its coverage of employeses infectsd with the AIDS virus is irrelevant for
Oregon employers who are subject to Oregon's statutory prohibition on handicap

discrimination. The fact that the Oregon Bureau of Labor and ndustries is

presently prosscuting employers who discriminate against employees with AIDS
infections is the clearest indication that employers are well. advised to treat the

AIDS infection on the same basis as any other serious employee illness.

EMC 2r g
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V. COLLECTIVE BARGAINING CONCERNS

. A. Common lLabor/Management Interest:

' The workplace has not been immune to highly emotional and ill-advised
responses engendered by irrational fear of HIV contamination. Accordingly, ‘labor
and management share a common interest in minimizing the possibility of such
reactions among those whom they employ or represent. This end can best be
achieved through cooperative efforts in developing a program and policy for
dealing with AIDS in the workplace. In any event, as such discussions would
involve matters of safety with potential impact upon other terms and conditions
of employment, they would be subject to the bargaining obligations of Oregon's
Public Employment Collective Bargaining Act.39

B A Workplace AIDS Policy:

A comprehensive program and policy relating to AIDS in the employment
setting will contain a number of elements. Foremost should be a statement
which sets forth management's obligations to protect workers from unwarranted
exposure to the virus while recognizing the right of HIV infected employees to be
free from all forms' of employment discrimination. The policy should also

include:

1. The reassurance that because of the unique behaviors
and/or conditions which -permit the transmission of the AIDS virus,
the risk of HIV contamination in the workplace should not occur,
provided reasonable precautions and protective guidelines are
followed.

~ 2. The adoption of industry specific guidelines as to work
procadures recommended by the Centers for Disease Control and/or
by other responsible state of federal agencies.

3. A commitment by management to provide, without cost to
the employese, ali necessary education, equipment and/or procedures
required by law or recommended under the appropriate guidelines.

39Ses: IAFF Local 314 v. City of Salem, 7 PECBR 5819 (1983).
19
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4. Recognition and/or concurrence by the employer that:

a. No employse may be required to submit to HiV testing
without his or her consent.

b. Knowledge of any employse or client's HIV status is
privileged and confidential information which shall not be divulged
without the consent of the subject individual.

c. Reasonable accommodation shall be afforded any HIV
infected employe@ who cannot performn his or her normal duties by
virtue of disabilities incurred as a result of that disease, as
provided under state and federal statutes protecting the handicapped.

5. Provision that violation by any employee of the guidelines
and provisions set forth in this policy shall render that individual
subject to discipline.

VI. CONCLUSION

Facts about AIDS and the virus which causes the infection are the best
antidote to the unfounded fears that are a special danger in the workplace. The

facts are:

1. The kind of nonsexual person-to-person contact that generally
eccurs among workers and clients or consumers in the workplace
does not pose a risk for transmission of fthe AIDS virus.]40

2. The virus is quite fragile and is quickly killed on environmental
surface, when treated with common, inexpensive disinfactants.41

3. There is no medical basis for employses refusing to work with
such fellow employees or agency clients who are HIV infected42

Labor organizations and employers bear a common responsitility to
infected individu;ﬂs to .protect their privacy, both in personnel files and in the
confidentiality of their relations with their physicians. Oregon employers are
subject to a statutory requirement to refrain from any discrimination against

individuals who are infected with the AIDS virus. Collective bargaining

4034 MMWR 682.
4145 UMWR 685.

42 Office of Personnel Management, Federal Personnel Manual System, FPM
Bulletin 792-42, dated March 24, 1988.
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concerning the management of the AIDS infection in the workplace should proceed

from the common assumption that the safety of the employees and the prevention
\ of handicap discrimination should be the unwavering goal of both labor -and

management.

21
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Repraduced From Oriainal

Serious Infectious lllness Policy Attachment A

Center for Disease Control/Occupational Safety and Health Act

RECOMMENDED PRACTICES
FOR PROTECTION AGAINST OCCUPATIONAL EXPOSURE TO
AIDS AND HBV

This article is the Executive Summary of the Act. For a complete copy of
the document, contact the State Accident Prevention Division.

The Centers for Disease Control, with advice from health carg
professionals, has made recommendations to protect workers from AIDS
(acquired immune deficiency syndrome) and HBV (hepatitis B) -infection.
These precautions are prudent practices that apply to preventing the
transmission of these viruses and other similar blook-borne type
infections and that should be used routinely.

Bersonal Protective Equipment

- Use gloves where blood, blood products, or body fiuids will be
handled.

- Use gown, masks, and eye protectors for procedures which could
involve more extensive splashing of blood or body fluids.

- Use pocket masks, resuscitation- bags, or other ventilation devices
where possible to resuscitate a patient to minimze exposure that
may occur during emergency mouth-to-mouth resuscitation.
Employers should place these devices where the need for
resuscitation is likely.

(Y]
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Workplace Practices

Wash hands thoroughly after removing gloves and immediately after
contact with blood-or body fluids.

Use disposable needles and syringes whenever possible. Do not
recap, bend, or cut needles. Place sharp instruments in a specially
designed puncture-resistant container located as close as practical
to the. area where they are used. Handle and dispose of them with
extraordinary care to prevent accidental injury.

Follow general guidelines for stérilization, disinfection,
housekeeping and waste disposal. Use appropriate protective
equipment. Place potentially infective waste in impervious bags and
dispose of them as' focal regulations require.

Clean up blood spills immediately wiih detergent and water. Use a
solution of 5.25 percent sodium hypochiorite (household bieach)
diluted to one part bieach per 10 to 100. parts water for disinfection.

Education

Know the modes of transmission and prevention of these infections.

Other recommendations for Prevention

Treat all body and body fluids as potentially infectious.

Get an HBV vaccination if you are at substantial risk of acquiring
HBV infection.
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LEGAL CHALLENGES TODRUG TESTING
IN PUBLIC EMPLOYMENT

by
Gene Mechanic

l. INTRODUCTION

In the face of widespread. use of drugs and its intrusion jnto

the workplace, it-is tempting to turn to mass testing as a solution...

Government has a vital -interest in making certain that its

employees, particularly those whose impairment endangers their co-

workers or the public, are free of drugs. But the question posed by

this Iit?ation challenges the means by which that laudable goal is

attained, not the goal itself. -

Within the past few years, a massive national movement against drug use
has prompted the introduction of a myriad of drug testing programs.2 President
Reagan's Executive Order entitled "Drug-free Federal Workplace,” signed on
September 15, 1986, gave further incentive to- state and local governments
throughout the country to develop drug testing programs.3

The conflict between the -nation's concern over drug use and its recognition

of the importance of personal security against government intrusion into our
private lives has resulted in considerable litigation over drug testing in both
public and private e_mployment.

Litigation in a public sector has primarily involved constitutional issues.
Constitutional requirements only apply .to conduct which is fostered through
government- action.  Consequently, to avoid legal liability, public employers

should be awarg of the constitutional dimensions of their drug testing programs.

'Capua v, City of Plainfield, 643 F.Supp. 1507, 1 IER 625 (D.N.J. 1986).

25 -
F.Supp. 726 (S.D. Ga. 1986).

3The urinalysis tests used to screen for drugs are usually used to screen
for alcohol as well. Generally, references in this article to drug tests should be
deemed to include alcohol tests.

. 651
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Public employees should understand their rights when they are the subject of
drug tests.

The United States Constitution Fourth Amendment's proscription against
unreasonable search and seizures has been the gréatest obstacle facing public
.employers which seek to implement drug tests. -Other constitutional theories
have been used to challénge drug tests, including the rights to due procaess and
equal protaction, the right to privacy, the right against self-incrimination and,
even, the right to free exercise of raligion.

This article will discuss these various constitutional theories, as well as
some statutory and state law issues related to drug. tests. However, a major
focus of this article will be on the major legal issue involving. the public sector--
the extent to which drug tests constitute an unreasonable search and seizure

under the Fourth Amendment.4

4lt is important to recognize that judicial remedies may not provide the
most effactiva avenues for resolving a dispute over drug testing. Rather,
proceeding through the grievance and arbitration provisions of a labor agreement
is often the quickest and least costly remery.

" Arbitrators have been willing to tackle the "reasonableness” of all aspects of
drug testing programs. They have relied on contract provisions such as those
providing for discharge or discipline only upon “just cause” to conclude that -all
terms and conditions of employment must be “reasonable.” This has led
arbitrators to consider many issues regarding the propriety of drug tests,
including the employer's authprity_to implement the test in the first place. See,

e.g. . 126 L.R.RM. 3113 (1987); CEG
o , 86 _LA 1023 (1986); el o

Teamsters, 86-1 ARB (1985); , 88 LA 1001 (1987);
Weyerhauser Company, 86 LA 182 (1986).

Moreover, an unfair labor practice may be triggered when an employer
unilaterally imposes drug tests on a unit covered by a labor agreement. Drug
testing is nomnally considered a "term or condition of employment® which must
be dealt with through collective bargaining. See discussion later in this article.
.Sea also, e.9., - ital. 221 NLRB.670, 676 (1975); Jacob
Bocker & Sons, 244 NLRB 875 (1979) anforcad 636 F.2d 129 (5th Cir. 1981); Bath

Case 1-CA-23, 792-2 (NLRB -General Counsel Complaint issued
against company unilaterally imposing drug and alcohol tests).
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Il. THE FOURTH AMENDMENT

The Fourth Amendment of the United States Constitution siates that:

The right of the people to e secure in-their ¢ sons, houses,
papers and effects, against unreasonable searches 1d seizures,

shall not be violated, and no warrants shall issue but .pon probable

cause. ..

The Fourth Amendment relates to criminal, civil, and administrative
investigations.

In essence, mass and random drug testing of public employess is being
prohibited by the courts, under the Fourth Amendment, ‘except where the
employer is involved in (1) a highly regulated industry or (2) an industry with a
significant degree of regulation where the employee works in a job in which
public safety concerns are paramount. If an employer does not fit within these
excaptions, it must have reasonable suspicion that the individual employees to
be tested have used drugs. A closer look at both the general Fourth Amendment
requirements and cases involving particular areas of employment provides
insight into which drug testing programs are being approved and which programs
are being rejected.

A.  Iwo-pranged Tast
Determination of whether a drug test violates the Fourth Amendment

requires application of a two-pronged test. First, a court must decide whether

the government's conduct constitutes a search or seizure by infringing a
lagitimate expectation of privacy. Courts have found that individuals have a
reasonable expectatioi of privacy in the personal “information® bodily fluids

contain.5 And a consensus has developed that mandatory urinalysis testing

SCapua v, City of Plainfield, supra at 1513; McDonald v, Hunter, 612 F.Supp.
1122 (D. Ohio 1985); -Ci , 647 F.Supp. 875

(E.D. Tenn. 1986); sea alsa Q'Conner v, Orega, 107 S.Ct. 1492 (1987).
26
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constitutes a search within the meaning of the Fourth Amendment.6 Some
employers have unsuccessfully argued that urine, .unlike blood, is routinely

discharged from the body so that no actual iIntrusion is required for its

collection. But this assertion has been rejected on the ground that persons do.

not expect their urine to be used for the disclosure of personal "physiological
secrets."?

The second and more complex part of the Fourth Amendment analysis

involves whether a search and seizure is reasonable.8 Ordinarily, a warrant:

approved by a judge or magistrate and full probable cause of misconduct are
required to satisfy the- reasonableness standard of the Fourth Amendment.®
However, the courts have been carving out an exception to this principle in the
case of urine tests of public employees. A warrant requirement for drug testing
has been deemed unduly burdensome.

Courts have emphasizad that the delay entailed in obtaining a warrant for
drug tests could lead to the eventual dissipation of the substance to which a
search iz sought.10 The soundness of this reasoning may be questionad. Many
drugs such as marijuana can be detected wsll after their use.

The U.S. Supreme Court has never addressed the Fourth Amendment

standard for drug tests, although it has agreed to review the legality of a LS.

Ganal_dla_thnemms_BanamlenLAssn._v._tnmhln_ouALasmnmn 2 IER
965, 968-69.

7 aab, 816 F.2d 170, 2 IER 15
(5th Cir. 1987), cert, granted S.Ct. (1988).

sSmitl;.v, Maryland, 442 U.S. 735 (1979).

‘New Jorsay v, TLO, 469 U.S. 325, 351 (Blackman, J. concurring); Katz v,
Unitad States, 389 U.S. 347, 357 (1967).

‘oLocal 318 v, Township of Washington, supra at 969-70.
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Customs Service drug testing program.1t Significantly, the Supreme Court has

already fourd a warrant and probable cause requirement to be unworkable where-

a hospital searched the office of a staff psychiatrist accused of sexual
harassment.’2 The Court noted that employers are focused primaril{r on the need
to complete govarnment agency's work In a prompt and efficient manner.
Accordingly, an employee's legitimate expectation of privicy must be balanced
against the government's need for supeivision, control and efficient operation of
the particular workplacs.13
‘8. Bandom Testing v, Reasonable Suspicion

The lower courts have bsen using this balancing test on a case-by-case
basis to determine whether a particular smployer's drug testing program is
constitutional.  Public employers in some areas are receiving a message that
they may institute random and mass testing without reasonable suspicion of drug
use by each person tested (i.e.. horse racing, corrections, aviation and nuclear
power facilities). Other public employsrs have been given clear direction that
reasonable suspicion of drug use by the employees tested is required (i.e.,
teaching, fire fighting, police). Still others have raceived a mixed message, for
example transit workers. A review of cases involving particular areas of

employment highlights the need fo consider the specific nature of the public

sactor work.
C  Public Sector and "Reguiated Industries”
1. Eire Fighters

Mandatory random and mass drug testing of law enforcement officars and

fire fighters has generally not been permitted. Despite the strong relationship.

11Supra note 7.

12Q'Conner v, Ortega, 107 S.Ct. 1492, 1500 (1987).

13Q'Conner v, Qrtega, supra at 1499.
28
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of these workers to public safety and the need for public confidence in the work
performed, police and fire fighters have not been considersed to be part of a
highly regulated industry.

For exampie, a city program in New Jersey was deemed to have violated
the Fourth Amendment rights of fire fighters because thers was no reasonable
suspicion that the fire fighters tested were under the influence of drugs.14 None
of the 103 individual fire fighters compelled to submit to urine testing had
received prior notice that their job performance was below standard. None of
them were under investigation for drug use on the job. Morsover, there was no
increase of incidents of fire related:-accidents or community complaints about
inadequate fire protaction,

On the other hand, where a drug deaier identified a fire fighter as a dr:g
buyer, a city was allowed to subject that fire fighter to a urinalysis,15
Reasonable suspicion of drug use was found sufficient to justify the test.

2. Police Officers

Police officers have been treated similarly to fire fighters. Mandatory,
random urinalysis drug testing of police officers has been desmed to constitute
an unreasonable search and seizure under the Fourth Amendment.16 But where
facts are sufficient to constitute reasonable suspicion of illegal drug use by
individual police officers, testing is permissible. For example, a federal court
has held that Chicago’s mandatory drug testing of police officers does not violate

the Fourth Amendment, where testing based on individualized suspicions of drug

ugam,a y Q.II.! Q[ Elain!iﬂ!d supra.
15Everett v, Napper, 2 IER 1377 (1987).

6Local 318 Policemen's Benevolent Ass'n v, Township of Washington,
supra; Feliciano v, City of Cleveland, 661 F.Supp 578 (N.D. Ohio 1987); Amsm.can

Eederation of Government Emplovees v, Wainberger, supra ; Bostic v, McClenden, 2
IER 873 (N D. 1986); Iumar_z._EcammaLQmuLEqm 500 A.2d 1005 (D.C. Ct.
of App. 1985).



use is for non-criminal purposes, is no more intrusive than ordinufy urinalysis,
and is adequately reliable.17

However, a U.S. Customs Service program requiring the testing of
employees seeking transfer ‘to certain sansitive law enforcement jobs was held
lo be.a reasonable search.18 The cour-t noted that the Customs Service's tester
(1). did not watch employees urinate, (2) that screening was scheduled in
advance, (3) that employees wera not tested until other requirements for
“transfor were satisfied, (4) that the test results left no room for discretionary
interpretation, and (5) that the use of controlled substances by custom services
employees would seriously frustrate the agency's--elferts to enforce tke drug
laws. Therefore, the court's finding of reasonableness was heavily based on the
‘fact that the employees dealt with drug law enforcement and the agency made an
effort to minimize intrusions into individua! privacy. Review of’ this decision is
now pending in the U,S. Suprem"t; Court.

In conrast to the Customs Service casa, a New York state court
invalidated a city police department order requiring periodic, random drug
testing_ of organized crime control bureau personne!, even though their work
inveived ‘enforcement of laws prohibiting the use and sale of narcotics, gambling
and prostitution. The court held that reasonable suspicion Is required before
urine testing of members of a police department can be ordered.18

3. Ay Cilvilian Employess

The U.S. Army's program of random urinalysis druy -testing of civilian

PR

employees in “critical Jobs® has been rejected by the District of Columbia

17¥irightsell v, Chicago, 2 IER 1619 (N.D. Iil. 1988).
teﬂaﬁnnﬁmasm_ﬁmnlnmumlnn,m_vnn_aaah.m‘

19Caryso v, Ward, 2 IER 1057 (1987),
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Federal Court.20 The civilian employees to be tested included iaw.enforcement
personnel (guards, police officers, corrections officers), aviation positions (air
traffic controllers, pilots, mechanics), and alcohol and drug abuse prevention
staff. In enjoining the program, the court noted that (1) these employees are not
in a ‘"high regulated industry® subject to licensing requirements and
comprehensive ragulatory scheme diminishing their privacy expectations, (2)
there is insufficient demonstrable effect of off-duty drug use on workplace
safety, since urinalysis fails to show whether employees are impaired on the job
and (3) the governmént had not shown that alternative methods of dJstecting drug
use had been seriously c.onsidered or attempted.

On the other 'hand, another federal court has held that random drug testing

of civilian employees in "sensitive” positions at an army base is reasonable

\under the Fourth Amendment.2! The positions chosen for urinalysis testing

included law enforcement personnel, air traffic controllers, armed guards,
handlers of toxic chemical and nuclear materials, and the drug testing personnel
themselves. The court highlighted that test subjects are (1) selected on the
basis of neutral criteria, (2) urine samples are taken in privacy, (3) accurate
chain of custody prccedures are in place, (4) tests are performed by a laboratory
that has demonstrated accuracy, (5) workers who choose not to submit to
urinalysis may request reassignment to non-critical positions, and (6) employees
with confirmed positive resuits are offered counseling or treatment. Taking all
of this into account, the court determined that the test was reasonable.

4.  Teachers

Compulsory drug testing for teachers has been unsuccessfully attempted.

Without objective facts establishing reasonable suspicion that the teachers

ERIC =

’.:1..» -

20National Fedaration of Federal Employees, et al, v, Carlucci, et al,, 2 IER
Casss 1709 (D.D.C. 1988).

21 Myliholiand v, Department of Army, 2 IER 868 (E.D. Va. 1987).
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tested are using drugs, it has been held that such testing violatas the Fourth
Amendment and is "an act of pure bureaucratic caprice."22
5.  Transit Workers
a. Testing upheid: There is a conflict among courts as to tpe extent
to which -transit workers may be tested for drugs. The Chicago transit authority
instituted a blood and urinalysis test program whereby operatmg employees
directly involved “in any serious accident” or “suspected of being under the
influence" of intoxlcating liquor or narcotics would be tested. A federal district
court held that the public interest in the safety of mass transit riders
outweighed any expectation of privacy of those drivers who met one of the
criteria for testing.23
A Pennsylvania transit authority's drug testing program was upheld on the
ground that relfiance “on individual suspicion" testing was an inadequate mathod
of dealing with the problem of substance abuse in a highly regulated and safety-
critical industry. The court noted that since many of the employees operate
withou: close supervision, even obvious impairment can go undetected.24
Moreover, the New York City Transit Authgrity's mandatory and random testing- of
employees and job applicants was held to be a “reasonable” search because of the
governmental interest in passenger safety. The court noted that personal
intrusion must be no greater than necessary to accomplish the safety

objectives.25

b. Testing rejocted: On the other hand, a federal district court

22 -

- i - 119 App. Div. 2d 35 505 NYS2d
888 (N.Y. App. Div. 1986), affirmed 70 N.Y.2¢ 57 2 IER 198 (1987).

230ivision 241_Amalgamated Transit Union v, Suscy, 538 F.2d 1264 (7th
Cir. 1976) cert. dapied 429 U.S 1029 (1976).

24Transportation Workers . <EPTA, 2 ER 1804 (E.D. Pa. 1988).

25Burka-v, N.Y.C. Transi: Authority, 2 IER 1632 (S.D.N.Y. 1988).
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rejected a mass urinalysis program instituted by the District of Columbia
Transportation Department. The program was .directed at school bus attendants.
The court emphasized that the testing program was unreasonable because it was
directed at.employees who the Department had no particular reason to believe or
suspect were using drugs. A significant increase in traffic accidents, an
increase in absenteeism, several incidents of erratic and abnormal behavior of
some Department employees, and the discovery of syringes and bloody needles in
Department restrooms, were not deemed sufficient to allow mass testing.26 A
California federal court also rejected the Palm Springs' public transit agesncy's
imposition of mandatory -random alcohol and drug testing on bus drivefs and
maintenance- workers. It said that the Fourth Amendment did not allow for
testing which was not based on at least "reasonable suspicion" that the
individual employees tested were using drugs or alcohol.27
6.  Railroad Workers

The U.S. Court of Appeals which covers Oregon has concluded that the
searches permitted under -Federal Railroad Administration regulations are not
- justified without ““particularized suspicion” of drug use. The Court invalidated
regulations issued by the Federal Railroad Administration regarding drug and
alcohol testing of employees who are involved ‘in "major" train accidents,
“impact accidents® (reportable injury or damage to railroad property of $50,000),
or ‘fatal” incidents.28 The Court said that "accidents, -incidents or rule

violations, by themselves, do not create reasonable grounds for suspecting that

28 Jones v, McKenzie, 628 F.Supp. 1500 (D.D.C. 1986). The Court noted that
the search was conducted against the plaintiff without probable cause and
without a warrant. Whether the Court was actually promoting this standard for
drug testing is unclear.

27 Amalgamated Transit Union Local 1277 v. Sunline Transit ncy, 663
F.Supp. 1560 (C.D. Cal. 1987).

28Rajlway Labor Executives' Assn. v, Burnley, 127 LRRM 233 (9th Cir. 1938).
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tests will demonstrate alcehol or drug impairmeni in any one railroad employee,
much less an entire trainad crew.”

Additionally, the court held that the tests are not reasonably related to
their stated purpose, since ihey “cannot measure current drug intoxication or
degree of impairment.” The Court recognized that railroads are a highly
regulated industry, but held Thiat this fact- should not diminish the individual
railroad employee’s expectation of privacy in his person or his body fluids. The
government is seeking U.S. Supreme Court review of this decision.

7.  Horse Racing

Random testing of jockeys by the New Jersey Racing Commission was
found to be reasonable.29 The Court said that horse racing has been among the
state’s most highly regulated industries. The State had a significant interest in
the revenue generated by wagering and needed to deal with the vulnerability of
the industry to *undue influences.®

8. Gorrectional Officers )

It has been held that urinalysis may be performed uniformly by systematic
random selection of correctional facility employees whe fave regular contact
with prisoners on a day-to-day basis. Correction oMicers' expectation of jrivacy
was found to be dimmished during their work in a prison.30

8. Nuclear Power Plants

Employges working at nuclear gower plants have also been given ‘little
leeway in challenging drug tests. Thc federal district court in Tennessec uphéld
urinalysis tests, emphasizing that the agency operating the -plant is required by

the nuclear reguiatory commissioi® to- have procedures to provide reasonable

9ghoemaker v, Handel, 795 F.2d 1136 (3rd Cir. 1986).

sopMcDonell v, Hunter, 809 F.2d 1302 (8th GCir. 1987).
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assurance that those employees with access to vital areas are fit for .duty.31
Similarly, the federal district court in Nebraska found a compulsory drug testing
program at a nuclear power plant did not violate the Fourth Amendment since a
strong interest exists in maintaining -public confidence and safety with respect
to the plants and employees have a diminished expectation of privacy given the
pervasively regulated nature and place of employment.32

10.  Aviation

A federal district court in Alaska held that the national interest in air
safety and the public's porception of safety justifies the intrusion into the
FAA- drug testing program.33

The mandatory, random drug urinalysis of U.S. Department of

Transportation employees in “critical positions,” mostly irsolving aviation, has

. also been upheld.3¢ The court found that the Department presented proof that

diug use, at the level sought by testing, generally impairs the normal functioning
of employees. Most of the empiqyees covered held aviation related positions
such as air traffic controllers, electronic technicians, aviation safety inspectors
and aircraft mechanics. The -court found the Department's duty to protect the
public safety outweighed any intrusion on the privacy of the employees affected.
Importantly, the court noted that °plan reflects a high degree of concern for
employee privacy interests and is carefully tailored to assure a minimum of
intrusion."  Fire fighters, nurses, railroad safety inspectors, armed law

enforcement officers and "top secret” security clearance personnel were also

31Smith v, White, 2 IER 1320 (1987).
32Ryshton v, Nebraska Public Power District, 2 IER 25 (1987).
33Netiopal Association of Air Traffic Specialists v, Dole, 2 IER 68, 86.

34American Federal of Government Employees v. Dole, 2 IER 841 (D.D.C.
1987).
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among those subject to random testing in this case. To that extent, this case

conflicts with court rulings involving local government police and fire fighters.
D Other Issyes-Raised by Drug Tests

Specific -iesues are raised by drug testing programs which have not been
sufficiently addressed by the courts, thus far, to provide adequate guidance to
employers or employees.

1. Periodic Medical Examination

For example, may an employer screen for drugs and alcohol as part of a
urinalysis performed under a policy requiring annual physical examinations of
employees? At least where an annual -physical appears to be 3-pretext for drug
and alcohol screening,. it would seem that an unreasonable search would result.35
However, Chicago’s mandatory drug test that was part of a routine. employee-
related medical examination required of police officers after a retumn of 30 days
or more of leave has been found to be- a reasonable search.36 The Court noted that
there were no allegations that the tests were unduly intrusive or unreliable. It
is also emphasized that the city's interest in public safety, served by having a
fit police department, outweighed the officers’ "minimal interest® in already
discharged -urine.

2.  Pre-employment Testing

Shoulc different rules apply when dealing with pre-employment drug
testing, rather than testing of current employess? Job applcants may not have
the expectation of privacy to which current employeas are entitted. As a
practical matter, job applicants are less likely to challenge a drug testing
program for fear of not getting the job in the first place. A requirement that all

police academy cadets be screened for drug tests was successfully challenged,

asLocal 318 Pol s B lent Ass'n, e} T hip of Washi '
2 |IER gupra at 977-78.

3eWrightsall v, Chicago, supra.
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but the cadets were current employees of the police department.3? However, pre-
scroening of all transit authority applicants has been upheld.3s

3- D I‘ l- I c " I- E‘ ..

Neither the National Labor Relations Board nor Oregon's Employment
Relations Board has ruled directly on whether drug testing“and related issues are
mandatory subjects of bargaining (but see cases cited in footnote 4). However,
the-Ninth Federal Court of Appeals, covering -Oregon, has held that a railroad's
mandatory urine testing program, designed to curtail on-duty use of alcohol and
-drugs as forbidden by the railroad's .safety rule, is a mandatory subject of
bargaining under the Railway Labor Act. Thus, the program cannot be
implemented unilaterally.3® With respect to the National Labor Relations Act,
NLRB General Counsel Rosemary Collyer has addressed this question in a far-
reaching Advice Memorandum to NLRB Regional Directors.

a. NLAB General Counsel Memorandum: In this Advice Memorandum,
Collyer has held that mandatory drug testing constitutes a “"condition of
employment." She states:

‘In our view, any such obligatory tests, which ‘may reasonably lead to

discipline, including discharge, are plainly germane to the

employees’ working conditions and, therefore, are presumptively

mandatory subjects of bargaining and within the ambit of the Act. . . .

We do not believe that drug testing falls within the realm of

managerial or entreprencurial prerogatives excluded from Section

8(d) of the Act.

On pre-employment drug testing Collyer says:

A prehire drug test not only establishes a condition precedent to

employment for job applicants, it also settles a term and condition

of employment of current employees by vitally affecting thsir

working environment.

Sho cites previous NLRB dscisions that the “conditions of becoming employed”

a7 Felig City of ¢ | _
8Burka v, N.Y.C, Transit Authority, supra.

39BLE v, Burlington Northern RR, 127 LARIM 2812 (9th Cir. 1988).
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and employer hiring practices can also constitute mandatory subjects of

negotiation.

Where an employer adds a drug testing plan to an existing program of
required physical examinations for employees or applicants, the General Counsel
submits that the addition constitutes a substantial change in the tarms and
conditions of employment.

In the guidelines issued under this policy, the General Counsel directs that
(1) drug testing for current employees and job applicants is a mandatory subject
of bargaining under Saction 8(d) of the Act; (2) in general, implementation of a
drug testing program is a substantial change in working conditions, even where

physical examinations previously have been given, and even if established work

“rules preclude the use or possession of drugs in the plant; -(3) the established

Board policy that union's waiver of ijts bargaining rights must be clear and
unmistakable is to be applied to drug testing; (4) normal Board deferral policies
under Dubo [Dubo Manufacturing Corp,, 142 NLRB 431 (1963)] and Collyer [Collyar
Insulated Wire; 192 NLRB 837 (1971)] will apply to these cases; howaever, if
Section 10(j) relief is otherwise warranted, dsfarral will not be appropriate.

b. Qregon Public Sector: This policy of tie NLRB Ganeral Counsel is
subject to reversal by the NLRB itself and the courls. It is undoubtedly also an
issue which will be tested before the ERB and the courts in Oregon's public
sactor.

4. Voluntary Consent

A person may voluntarily consent to a drug test, thereby waiving Fourth
Amendment rights. It is clear that mers failure to object to a mandatory
urinalysis does not constitute voluntary consent where the employees are told

that they would be discharged for not participating in- the test.40  Additionally,

40Bostic v, McClendon, supra.
38,
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where the employees, even without a direct threat, have a reasonable belief that
producing the urine sample was necessary to retain their jobs, the consent has

been found involuntary.41

1. OTHER CONSTITUTIONAL CHALLENGES

A.  Bight to Privacy

As noted earlier, intrusions on individual privacy have usually been
challenged through the Fourth Amendment. But a separate right of personal
privacy has also been deemed implicit in the First, Fifth, Ninth and Fourteenth
Amendments to the United States éonstitution.‘Z Challenges to drug tests based
on a right to privacy, outside of the scope of the Fourth Amendment, have not
been successful.

However, the Fourteenth Amendment's Due Process Clause encompasses a
"concept of personal liberty" which fosters the interest of~ an individual in
avoiding- involuntary disclosure of “personal matters,” including personal medical
information.43 Accordingly, should a public employer disclose the results of drug
tests to persons other than medical and management personnel essential for
implementation of the program, the conduct would impinge upon the Due Process
Clause's right to privacy.

a . ottt (o ion
In 1966, the U.S. Supreme Court ‘held that compulsory withdrawal and

chemical analysis of a blood sample did not violate the U.S. Constitution's Fifth

41 EQ”gianQ v “im of Cleveland supra.

42Sep 8.9, Roe v, Wade, 410 U.S. 113 (1973); Griswold v, State of
Connacticut, 381 U.S. 479 (1965). -

43Whalen v, Roa, 429 U.S. 589, 598 n. 23 (1977); Shoemaker v, Handel,
39
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Amendment's protection of the right against self-incrimina® .44 The same

rationale has been applied to’ urinaiysis testing. In effect, the privilege against

self-incrimination protects evidence of a testimonial or communicative nature.

The forced taking of urine and subsequent chemical analysis ‘have been

considered physical, rather than testimonial or communicative, evidence.45

Even a requirement that employees complete questionnaires regarding

medical history, listing prescription medications taken and any circumstances

involving legitimate contact with illicit drugs has been upheld.46  These

qusstionnaires have been found not testimonial or communicative in nature, or

- not to be aimed at obtaining incriminating information.
C.  Procedural Due Process

Under the U.S. Constitution's Fourteenth Amendment, states and their

political subdivisions may not deprive a person of liberty or property without

due process of law. A public sector labor agreement containing a “just cause*

termination provision establishes a constitutionially protected property interest,

mandating due process procedural safeguards before termina. on. Some

stututory or civil service schemes also provide particular employeses with a

protected property interest in their job.47

Furthermore, public employees have a constitutionally recognized liberty

and property interest in their individual reputations, and in the honor and

“4Schmerber v, California, 384 U.S. 757 (1966). ‘

45 i istrict, supra; National Treasury
- supra (the Fifth Circuit reversed a ,aderal district
court finding to the contrary); mared it Uni i

Transit Agency, 663 F.Supp. 1560 (1987); Bav v, Bauman, 475 So.2d 1322, 1324
(Fla. App. 1985).
“sNational Treasury Emplovees Union v, Von Raab, supra; Natiopal

. 4730¢ Claveland Board of Education v. Loudermill, 470 U.S. 532; Tupper v,
Eairview, 276 OR 657 (1976). B
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integrity of their good names. This protected reputational interest derives
directly from public employment and cannot be arbitrarily or capriciously
infringed by government officials.48

1. Potential Violations

Drug testing may violate an employee's liberty and property rights in
several ways. For example, where an employee established that the EMIT test4s
was a sole basis for her firing despite the manufacturer's clear label warning
. that "positive -results should be confirmed by an alternate method," the court
held that her due process rights were violated.50¢ The court noted that several
scientific studies highlighted the possible inaccuracy of the EMIT test. The
court concluded that, at a minimum, the employee was entitled to some
adversary process before termination designed to determine whether (1) she is,
in fact, the subject of the particular positive test, and (2) that the positive test
has been appropriately confirmed.

Due Process also entitled a public employee to oral or written notice of
charges against him or her, explanation of the evidence, and an opportunity to
present his or her side of the story.5* It has been held that procadural due

process requirements were- ignored where the testing was unilaterally imposed

4sSeapq,, Payl v, Davis, 424 U.S. 693, 708-09 (1976); Board of Regents of
:Roth, 408 U.S. 564, 5§73 (1972); Capua v. City of Plainfield,
supra at 1520-21. )

49Enzyme Multiplied immunoassay Test. See Hecker, Siaven, "Technical
Issues and Procedural Safeguards in Workplace Drug Testing," in this issue.

soJones v, McKenzie, supra.

Through an amendment enacted in 1987, ORS 438.510 now requires that a
clinical laboratory performing a urinalysis must, if the initial test is positive,
*perform a confirming test which has been designatcd by the rule of the Health
Division as the best available technology for use to determine whether or not the
substa, .9 of abuse identified by the first test is present in the specimen prior
to reporting the test results.”
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as a condition of employment without prior notice to the applicants and without
an opportunity for them to voice objection or to seek advice of counsel.
Provisions to protact the confidentiality interests of employees were also
necessary.52

Where the Federal Aviation Administration failed to ensure the
preservation of the samples by the testing laboratory, a due process violation
was trigaered, since the employes did not have an opportunity to evaluate the
accuracy of the avidence used against an employee.53 In contrast, a U.S. Customs
Service urinalysis program was approved where a follow-up test to initial
screening was "almost always accurate,” alaborate chain-of-custody procedures
minimiz6d the possibility of false-positive readings for presence of drugs, and
the employse could resubmit the specimen to a laboratory of his or her own
choosing for retesting.54
D Substantive Due Process

The Due Process Clause prohibits governmental- actions which *"offend
those canons of dacency and fairness which express the notions of justice" in our
society.56 The term ““substantive due process” has been applied to this concept.
In determining whether governmental conduct violates substantive due process, a
court must look to whether the requirement imposed Is rationally related to the
legitimate interest of the employer. Within the parameters of substantive due

process, drug testing programs have been held to achieve a reasonably lagitimate

.

2Capua v. City of Plajnfield, supra at 1521. But ses Burka v, N.Y.C, Transit
Authority, supra.

S3Banks v,_Federal Aviation Administration, 687 F.2d 92 (Sth Cir. 1982)
(Federal employees have due process protections under the Fifth Amendment).

S4National Treasury Emoloyees Union v, Von Raab. supra.

55Bachin v, California, 342 U.S. 165 (1952).
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government goal.5¢ However, as discussed earlier, some courts have indicated
that drug tests may not achieve such legitimate governmsnt goals in the context
of the Fourth Amendment.
E.  Equal Protaction

The Fourteenth Amendment also mandates that persons receive equal
protection under law. Thus far, equal protection attacks by the particular groups
of public employees targeted for drug testing have not succeeded.57 It is
important, however, to scrutinize whether a particular drug testing program
unfairly discriminates against certain employees. Certainly if the discriminated
group constitutes a protected class {i.e., racial minorities, women, religious
groups protected under Title VIl of the 1694 Civil Rights Act) the .equal

protection implications should be evaluated.

F. Ereedom of Religion
In one case, employees argued that a drug testing plan at a r* c'ear plant
violated their right to free exercise of religion. The employees' religious beliefs
dictated that drug or alcohol abuse was a sin. They contended that the drug
“testing plan offered treatment to those who tested positivé based upon the
concept that drug addiction and alcoholism was an illness or disease. And even
participating in a program that offers treatment to those sinners “would lash
[the plaintiffs] to an heretical idea."s8
This rather ncvel claim forced the court to consider whether the drug
testing program accomplished a “compelling state interest® which justified this

burden on the employee's religion. Given the nature of a nuclear power plant, the

S6Sea & Bushton v. Nebraska Public Power District, supra; Division 241
supra.
§7CEG Shoemaker v, Handel, supra; Burka v. N.Y.C, Transit Authority, supra.

$sBushton v, Nebraska Public Power District, supra.
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court held that such compelling interest existed. Perhaps in an area of work
which Is less regulated and filled with safsty-concerns, religious objections may

be more difficult to dicregard.

IV. CHALLENGES UNDER STATE CONSTITUTION

The Oregon Constitution contalns clauses analogous to the clauses in the
United States Constitution which have been previonsly discussed. This includes
state constitutional rights to due precess for injury done to person, property, or
reputation (Article |, Section 10), the right to be sacurs against unreasonable
search or sefzure, with no warrant issuing but upon probable cause (Article |,
Section 9), the right against self-incrimination (Article I, Section 12), the right
to equal protection (Article |, Section 20), and the right to freedom of worship.
and religion (Article I, Sections 2 and 3).

The state courts could conceivably provide broader protection against drug
testing programs through state constitutional challenges than are now -being
previded through court intarpretations of the faderal Constitution.  Fur the most
part, howsver, state constitutional clauses have besn interpreted to coincide

with their federal constitutional counterparts.

V. GOVERNMENT ACTION FOR PURPOSES
OF CONSTITUTIONAL PROTECTION; UNION LIABILITY

Normally, private employers are not tound to the constitutional
requirements which are placed on public eniployer~  However, if a private
employer establishes a close enough nexus with the government s2 that it is

acting in a public capacity, constitutional standards apply. In effect, the private

44
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employer's conduct must be performed "under color of state law."59 As.a
practical matier, the private employer must have acted through the authority and
at the promotion of the government.60

For example, where a physician contracts with a state hospita!, the

.physician’s work may be subject to constitutional standards.6! A construction'

company" which is the general contractor on a public work project may be subject
to constitutional liability for joining with a public agency to institute a drug
testing program.

In highly regulated industries, the governmehi may require private
emgloyers to perform drug tests of employees. That test would ba performed
“under color of state law."62

A union which negotiates a drug testing program with a public employer
may be subject to a civil rights claim under 4.'U.S.C. Section 1983, in addition to
a fair representation claim. To act under “color of law" the union need only be "a
wilful participant and- join in activities with the -State or its agents."63 Unions
have aiready been sued for both the contents of thair agreementsé4 and for their
conduct.&s

5942 U.S.C. Saction 1983.

e0Davis v, Carson Pirie Scott & Company, 530 F.Supp. 799 (N.D. lll. 1982).

61Dole v, Temple, 409 F.Supp. 899 (N.D. Va. 1976).
Szm i i ! ‘

Bailway Labor Executives' Ass'n, v. Burnley, supra, which
invalidated drug tests conducted by railroad companies as required by Federal
Railroad Administration regulations.

‘é3Adickes v, SNH, Kress & Company, 398 U.S. 144, 152 (1970).
e4Chicago Teachers Union v, Hudson, 475 U.S. 292 (1986) (agency fees).

. ©59e0, a4, Sellars v, Local 1598 AFSCME, 600 F.Supp. 1205 (E.D. Pa. 1984)
(grievance handling violated due process).
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VI. COMMON LAW TORT REMEDIES

State court tort laws may provide a means for challenging drug testing
programs. Basically, a tort is a wrongful act from which liability for damages
arises. Public agencies are liable for torts under Oregon's Tort Claims Act (ORS
30.260 gt.seq.). Torts which may arise from drug tests include invasion of
privacy, defamation, wrongful discharge, interfersnce with an existing contract,
intentional infliction of emotional distress and outrageous conduct.é6
A.  Privacy

The tort of invasion of privacy by intrusion has been recognized by the
Oregon courts.67 For example, public disclosure of drug test results_may viclate

an employee's right to privacy. A right to privacy may also be triggered when a

.drug testing program intrudes upon the off-duty activities of an smployee or

permits unnecessary participants observe the act of urination.68

. 86Employess who are coverea by-a collective bargaining agreement may be
restricted in filing state law tort claims under eiier an explicit waiver in the
contract or the preemption doctrine. It is not likely that a state court would
agree with the' argument that an employee has waived an independent federal or
state right because of labor agresment language. See e.g, v
Company, 415 U.S. 332 /(1974); i i

» 471 U.S. 724 (1985). It is possible, however, that a court would
find that the  Public Employment Relations Act's promotion of collective
bargaining grisvance mechanisms- and the Act's forum for resolving unfair Jabor
practices beforo the Employment Relations -Board preempt state common law
remedies for disputes arising out of the employment relationship. In other
words, the statutory scheme for vesolving public sector jabor disputes is
supreme. For private sector cases see |IBEW v, Hackler, 125 LRRM 2353 (1987);

i i Y, 768 F.2d 803 (S5th Cir. 1983). Restricting common
law remedies may conflict with Article 1, Section 10" of the Oregon Constitution,
which provides that all persons "shall have remedy by due course of law for
injury done him in his person, property, or reputation.”

-271 Or. 549, 533 P.2d 343 (1975); Legqatt

87McLain v. Boise Cascade Corp,,
v. First interstate Bank of Oregon, 86 Or. App. 523 (1987).
seSer Luck v, Southern Pacific Transportation Company No. 84-3230 (Cal.

Super. Ct.).
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8  Defamation

Defamation may arise when the results of a drug test are publicly
disclosed. The tort of a defamation is premised upon an unprivileged
communication to a third person of false and defamatory information concerning
a person which damages that person's reputation. Damages on a defamation
claim were awarded when an employer fired a worker who had first tested
positive for methadone, but had a negative retest.69 Another worker was
awarded over $400,000 for defamation, intrusion on privacy and wrongful
discharge slemming from a false accusation of drug use.70
C.  Negligence

In effect, negligence is the failure to exercise reasonable care: Employses
whose test results, for example, are false posilives may very well be able to-
démonstrate employer or laboratory negligence in administering. the test.
Employees have successfully used negligence theories in suits involving
inaccurate conclusions drawn from polygraph examinations.7t Chain of custody
errors also may lead to a.negligence claim.
D.  Wrongful Discharge

The tort of wrongful discharge is quite limited in Oregon. Among other
factors, the plaintiff must allege that he/she was meeting a public duty (i.e.,
jury duty) or pursuing a private, statutor: or constitutional right related to work
which- is of important social interest (i.e., workers' compensation claims or
sexual harassment).72 Conceivably, an employer which 'tires an employee in

retaliation for the worker's valid challenge to use of & drug test could be sued on

e9Houston Belt & Terminal Ry Co. v, Wherry, 548 S.W.2d 743 (Tex Ct. App.
1€76), Qﬁn._dﬁme.d. 434 US. 962 (1977).

70Q'Brien v. Papa Gino's of America, Inc,, 780 F.2d 1067 (1st Cir. 1986).
71Zampatori v. United Parcel Service, 479 N.Y.S.2d 47G-(N.Y. Sup. Ct. 1984).

72Koloid v, Woodard Hotels, Inc., 79 Or. App. 283 716 2.2d 771 (1986).
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this theory.
E  Interference with Contract

The tort of intentional interference with contractual relations (a person's
employment relationship) may come into play when a supervisor or co-worker
uses a drug test to harass a worker, rather than to benefit the employser. It is
not necessary that an employee actually e terminated to assert this tort. [ the
interference results in mental -suffering, damage to reputation, and economic
loss short of termination, the claim may stil be asserted. However, when
supervisors or co-workers act in the interest-of -the employer and in ;ood faith,
they have a legitimate defensa or privilege against a ciaim for wrongful
interference with contract.73

VII. STATUTORY CLAIMS

Drug testing programs may implicate fedsral and state laws protecting
handicapped individuals from discrimination in employment. Jubstance abuse is
recognized as a handicap under the Vocational Renabilitation Act ¢i 1973.74
Section-504 of the Act provides that “[n]o . . . handicapped individual . . . shall,
solaly by reason of his handicap . . . be subjected to discrimination under any
program or activity receiving Fedsral financial assistance.”

Drug and alcoho! addiction are considered physical and mental impairments
within the meaning of Section 504.75 A “handicapped individual” is dsfined as
"any person who (i) has a physical or mental impairment which substantially

limits one or more of such person's major life activity; (i) has a record of such

73gtraube v, Larsen, 287 Or. 357, 369, 600 P.2d 371 (1979).
7423 U.S.C. Sections '701-796.
7%Simpson v. Reynolds Metals Company, Ing,, 629 F.2d 1226 (7th Cir. 1980);
Tinch v, Waijters, 573 F.Supp. 346 {E.D. Tenn. 1983).
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impairment; or (iii) is regarded as having such an impairment.”76 |In 1978,
Congress amended the definition of "handicapped individual® to exclude

any individual who is an alcoholic or drug. abuser whose - . 'ant use

of alcohol’ or drugs prevents such person from performing. .1e duties

of the job in question or whose employment, by reason of such

current- alcohol or drug abuse, would constitute a diract threat to

property or safety of others.

Without question, prevailing on a Section 504 cliscrimination claim
involving alcoholism or drug addiction is a formidable task. The plaintiff must
show that he or she has. a substantial drug or alcohol problem which limits
certain major-life activities but does not inhibit proper work performance.

Discrimination results when a public employer promotes a blanket policy
against hiring current or former addicts, or harasses and discharges an employee
upon leaming that the employee received treatment of alcoholism or drug
addiction.77 Termination because of recreational drug or alcohol use does not
fall within Section 504 protection, where the employee has not been diagnosed
as an.alcoholic or drug addict.7s

Oragon has a Fair Employment Practices Act which also provides a remedy
to persons who have been discriminated against at work because of a handicap.
The aggrieved employee may file a lawsuit or an administrative complaint with
the State Commissioner of Labar. Like Section 504, the Oregon law provides.‘nat
a person wao does not actually have a physical or mental impairment, but is

regarded by an employer as having one, is protected. He or she may seek an

7529 11,8.C. Section 706(7)(B).

77Davig v, Bucher, 451 F.Supp. 791 (E.D. Penn. 1973); Athanas v. Board of
Education, 28 FEP Cases 569 (1980).

78Connecficut General v, Wisconsin Depariment of Industry, 273 N.W.2d 206

(12379).
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injunction, requiring reinstatement or hiring, and back pay.7®

Viii .CONCLUSION

Tha “"search and seizure” clause of the U.S. Constitution's Fourth
Amendment has been the primary vehicle for challenging the drug testing. ‘of
public. employees. We can expact the United -States Supreme ‘Court to defizie
further those circumstances and areas of employment where drug tests are
permissible under the Fourth .Amendment. It is likely that the -Court will, in
essence, adopt the emerging principle that mass and random diug tests are__
generally allowed in (1) highly regulated industries or {2) industries with a
significant degree of regulation and employees who work in jobs where public
safely concerns are' paramount. The more difficult question is which industries
ara to 'be considered “highly regulated” or to have “"paramount” public safety
concerns necessitating drug tests.

Public employers are now being given leeway in testing employeas who are
wo’king in the areas of corractions, transit, aviation and nuclear power.
However, even in most of these areas there have been conflicling decisions. The
extent to which employsrs will be given more authority to test police officers
and fire fighters is uncertain. As it stands, there is strang precedent hat
across-the-board testing of these workars is unconstitutic -al.

Generally, the courts have been holding that individual employees may be
tested if an employer has reasonable suspicion, based on objective evidence, of
drug use by those spacific employees which affects job performance.

Drug testing programs which have been approved assure that test subjects

are selacted on-the basis of neutral criteria, that urine samples are taken in

790RS 659.425.
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privacy, that there is adequate chain of custody procedures, that tests are-
e performed by a -laboratory that has demonstrated accuracy, that a separate

> confirmatory test is given and that employses with confirmed positive results

are offered counseling or treatment. -

In this highly volatile arena, it is crucial that employers and employees
waork together to try to achieve a reasonable approach for dealing with drug use
problems which may exist in the workplace. Employers can better protect
themselves against legal liability by not overreacting to a perceived drug
problem. In many cases, thers may not-be a drug problem. Where there i< drug
use, public employers should focus on the least intrusive means for testing
employees - to best ensure that they are not violating employees’' constitutional
rights.

51

ERIC 61

RPN A v 7ext Provided by ERIC




I,

ERI

TECHNICAL ISSUES AND PROCEDURAL SAFEGUARDS
IN WORKPLACE DRUG TESTING

by
Steven Hecker

I INTRODUCTION

There are several compelling reasons for exercising great care in deciding
whether to mplement workplace drug testing and, if a decision is made to
proceed, in designing the program. The potential impact of a positive -test result
‘on an employee's livelihood and reputation, and the potential liability of an.
employer for a falsely positive result should be evident. The volatility of drug
testing as a la%or relations issue has bedn clearly demonstrated in Oregon and
across the country. Furthermors, in too many cases testing is perceived and.used
as a technological "quick fix" for the substance abuse problem. Drug testing is
not a substitute .for a comprehensive workplace substance abuse program. It is,
at best, one component of an overall prog...m that emphasizes rehabilitation over
punishment for victims of chemical dependency.

To address these -concerns it is necessary first to understand the basic
science of the drug tests themselves, including their uses and limitations, and
then to consider a number of factors in designing workplace drug testing policies

and procedures.

Il. ANALYTICAL METHODS FOR URINE DRUG TESTING

Drugs can be identified and measured through, tests of a number of

biological specimens including urine, blood, hair, saliva and breath, while even

Aruitoxt provided by Eic:
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brain waves are being examined experimentally for this purpose.! Urine is

-currently the specimen of choice because 1) it contains higher concentrations of

more metabolites of the drug taken than other spacimens, and 2) its collection is
generally considered less intrusi‘ve than blood, (although this opinion is not
universally held), offsetting other advantages the latter may have.2 In the
workplace, urine testing is by far the most prevalent technique, with hlood
testing sometimes used in conjunction.

Drugs that are ingested, inhaled, or ‘injected eventuall, anter the
bloodstream. In the process the drug is converted into other substances called
inetabolites. Drug testing methods may look for and/or measure the drug itself
or some part thereof, or one of more metabolites of the drug. For example- delta-
9-tetrahydrocannabinol (THC) is the predominant psychoactive ingredient in
marijuana. When the marijuana is smoked, free THC is released, enters the
bloodstream, and is simultaneously absorbed into most body tissues and
converted in the liver to a number of metab~lites. Tko metabolites are much
more water soluble than the original THC so they eventually pass through the
kidney irio the urine whsre they accumulate until eliminated.3 These
metabolites, like any other drug or metabolite, are eliminated over time, with

ditferent substances having different “retention times" in the urine.4 THC

1Bureau of National Affairs (BNA), Alcohol and Q[unsLJn the Workplace
(1986) pp.31-32. John Herzfeld, "Brain Scans on the Job,” American MHealth

'(July/August 1986) pp.72-78.

2BNA,supra note 1, p.32. Abbie Hoffman, Steal This Urine Test, New York,
Penguin (1987), p.188.

3Robert E. Willetts, 'Interpretmg Cannibinoid Assay Results,” Syva Monitor
4(1) (1986) p.1.

4"Drug and Alcoho! Testing on the Job,” AFL-CIO (1987) p.5.
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metabolites have a relatively long retention time so that a positive urine test
result for marijuana can indicate that "past use" has occurred, but cannot
pinpoint that use more specifically than bstwesn one hour and one week.ago or
longer.5 ’

For our purposes we shall distinguish among drug urinalysis techniques on
the basis of 1)chemical principle and 2)whether the technique is primari}y used
for initial screening or for confirmation of a positive screening test.
Immunoassays, or antibody tests, constitute ons major class of screening
procedures.  Chromatography methods are a second group. One particular
chromatographic technique is usually singled out because of its sophistication
and nofmally very high accuracy. This is gas chromatography/mass spectrometry
(GC/MS). Immunoassays and most chromatography methods are commonly used
for initial screening, while GC/MS is the preferred confirmation technique.

A. Immunoassays

Two immunoassays, the enzyme-multiplied immunoassay tachnique (EMIT)é
and the radioimmunoassay (RIA), are the most widely used tests in workplace
urine screening programs. Immunoassays are based on the principle of
competition between labeled and unlabeled drug for binding sites on a spacific
antibody.?

In the EM!T assay the drug or metabolite being tested for is labeled with

an enzyme. An animal js inoculated with the drug or metabolite, provoking the

SRichard Hawks, "The Constituents of Cannabis and the Disposition and
Metabolism of Cannabinoids," i inoids in B ical ;i
NIDA Research Monograph 42 (1982) p.132.

SEMIT is a trademark of the Syva Corporation.

7Richard Hawks, "Analytical Methodology,” Urine Testing for Drugs of
Abuse, National Institute on Drug Abuse Research Monograph 73, (1986)
(hereinafter NIDA Monograph) p.30.
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animal to produce antibodies that will bind with the drug. In the test tlia urine
sample is mixed with the antibodies, the enzyme labeled drug, and another
compound called the substrate. If a sufficient quantity of tre drug is present in
the urine it will bind with the antibody, leaving the enzyme labeled drug free to
react with the substrata., This reaction gives the sample solution certain
characteristics, one of which is its ability to absorb light. By measuring light
absorption and comparing it to that of known "standard” solutions, a positive or
negative result is determined.8

RIA is similar to. EMIT, but the drug is labeled with radioactive iodine
rather than an enzyme. The labeled drug is mixed with the urine sample and
antibody, and the radioactive drug competes with any drug in the urine for the
antibody. 'The radioactive antibody compounds are then counted. A higher
radioactive antibody count indicates a lower concentration of drug in the urine,
while a low radiation count indicates that drug from the urine successfully
competed for attachment to the antibodies.

Immunoassays- are attraciive for screening because they can be highly
automated and hence are quite inexpensive, costing as little as $10 per sample.
They are highly sensitive, meaning thay are capable of detecting very low lovels
of a drug or metabolite. Certain EMIT assays have been promoted by the
manufacturer as suitable for "on-site” use by an employer's ow:. personnel.? The
vary principle of these tests, however, raises some problems. Since the tests
depend on the binding of an antibody to the drug, other substances which compete
with the drug for the antibody, including legal medications, food metabolites, or

the body's own 2nzymes, may cause false results, This cross-reactivity

8John P. Morgan, "Problems of Mass Screening for Misused Drugs,” Journal
of Psychoactive Drugs 16(4) (1984) p.305.

9ld. Hawks, supra note 7.
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necassitates that positive immunoassay results be confirmad by an independent
procedure.’®  Also the EMIT in particular is sensitive to temperature variations
ard adulterants like salt.

B Chromatography

In chromatography the various components of a biological specimen are

separated by movement across a plate or through a column, and once separated-

the components may be identified and/or mezsured. Thin layer chromatography
(TLC) is a common urine screening technique. The urine sample is purified, pH
balanced, and concentrated. The sample is then spread on a plate which has been
covered with silica gel or another adsorbent. A solvent is then allowed to flow

across the plate by capillary action, carrying the different components with it.

. Each drug metabolite travels a quantifiable distance based on certain chemical

and physical characteristics. Jreatment with color enhancing chemicals further .

aids the technician in *“reading” the sample.  High-performance Liquid
Chromatography” (HPLC) is a related but somewhat more sensitive and
sophisticated technique.

Advantages of TLC include low cost, rapid analysis, and the ability to
detect more than one drug or metabolite in a single test.!t However, its
sensitivity and spacificity are lower thar EMIT or RIA, and considerable
subjective judgment is involved which ‘is highty gspencent on, the skill of the
technician, Because it operates on a different chemical principle from the
immunoassays it is sometimes used as a confirmation test, following positive
screening results. There is disagreement over this practize. Many experts

believe that when TLC is performed by a highly trained and experienced

10Hawks, supra note 7, p.30.

11)d, p.33.
5

RIC 66




technician under all the right conditions, it can confirm immunoassay results
with excellent reliability for certain drugs. However, as 2 general rule, most
also agree thai currently gas chromatography/mass spectrometry remains the
most legally defensible confirmation technique.
C Gas Cbr-_.atography/Mass Specirometry

GC/MS is the most widely used confirmatery test, combining two analytic
techniques. In the chromatography phase the sample to be analyzed is vaporized
and transported through a glass column with an ineft gas. The drugs present are
separated by their retention time, the time it takes for the drug to travel from
the injection port to the detector at the end of the column. Once the separation
has taken place.the sample is bombarded with electrons and the resulting ion
mass fragments are analyzed by the mass spectrometer. When :perated in the
“full scan" mode the MS produces a complete mass spectrum for each component
of the sample, representing a “fingerprint* urique for each drug.12 Properly done
the GC/MS provides the most conclusive identification of all. the urine screening
techniques.  Howaver, it relies on expensive equipment, highly trained

technicians, and is quite expensive compared to the tests discussed narlier.

Il. CAPABILITIES AND LIMITATIONS OF DRUG
SCREENING TECHNIQUES

Measures of*'Accuracy
Employe’s and unions contemplating the use of urine drug screening must
be aware of the capabilities and limitations of the tests. These limitations

include those inherent to the spacific testing techniques and those that result

from the procedures of sample ccllection and handling. Furthermore, it is

12]g. p.3s.




necessary to understand at the outset that a positive resuit on any of the
urinalysis tests currently in use indicates onl" -that the dr is present, and is
not a measure of impairment or intoxication.

Screening tests are characterized by sensitivity and specificity.13
Sensitivity is a measure of how likely a tast is lo positively identify the' drug in
a sample when the drug is really there. A test with 95% sansitivity performed
on 100 drug users would identify 95 of them-as drug users (true positives) and §
of them as drug free (false negatives). Specificity is a meacure of the accuracy
of a test in identifying a non-user as free of drugs. Thus a 95% spacific test
applied to 100 persans free of drugs would find 95 of them free of drugs (true
negatives) and 5 of them as drug users (false positives).

Finally, the positive predictive value of a test is the value of a posiuve
test result in predicting the actual presence of the cérug. A positive predictive
value of 80% means that of 100 persons who test positive ‘80 are actually drug
users. Table 1 illustratas .the effect of the prevalence of use of the -drug being
tested for on the positive predictive valua of the test being used.

TABLE 1

Effect of Prevalence on:Predictive Value
of a Positive Resulti4*

Prevoalence % Predictive Value2 of a Positive Rasuit
1

1.0 16

2.0 28

5.0 50-

10.0 68

50.0 g5

* Test with 95% sensitivity and 95% spacificity

13Mark Rothstein, Medical Screening of Workécs, BNA (1984)p.46.

14George Lundberq, *Mandatory Unindicated Urine Drug Screening: Still
Chemical McCarthyism,” Journal of the American Medical Association 256(21)
(1986) p.3003.
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In practice, testing laboratories and manufacturers -of urine screening
systems set “cutoff" limits for their tests. This is the point above which a test.
result is labeled positive. It is important to realize that, though related: to the
sensitivity of the assay, this cutoff-value is an administrative breakpoint,15 A
union may legitimately argue, and many have, for a higher cutoff to reduce the
possibility of false positives or positive reports resulting from off-job drug. use.

In designing or choosing testing procedures then, these statistical
measures and the objectives of the testing must be coié.dered together. If the
purpose of the initial” screéning is to identify as many ¢.'ug users as possible, a
highly sensitive test is desirable. HO;IVBVBT,, since 2 gensitivity increases,
specificity decreases, this thighly sensitive test will produce more false
positives.16 False positives, though naver desirable, are-not a critical problem in
most -clinical laboratory testing. In workplace drug screening, howaver, which is
an application of analyvtical forensic toxicology, the legal implications and
personal iripact of a false positive are such that much more is at stake.!?
Furthermore, as the prevalence table above indicatés, thie-likelihood of a positive
result corractly idsntifying the subject as a drug user daclines precipitously as
the proportion ofitrue users in the tested population declines.

These statistical facts -have two vary practical implications.  First an

employer should have substantial evidence that a drug use problem does indeed

~

15Hawks, supra note 7, p.36.

16Morris Panner and Nicholas Christakis, “The Limits of Science in On-The-
Job Drug Screening,” Hastings Center Report (December 1986) p.8.

17"Scientific and Technical Guidelines for Federal Drug Testing Programs;
Standards for Certification of Laburatories Engaged in Urine Drug Jesting for
Federal Agencies; Notice of Proposed Guidelines," Department of Health and
Human Services, FR52(157) (August 14, 1987) (herinafter HHS) p.30843.
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exist ‘before embarking on a screening program. Second, it is essential that-a
confirmatory test’ using a highly reliable tachnique be performed on every sample
identified as positive by a less specific ;cfeenhg test.

B Quality A { Chain of C l

A number of factors limiting the reliability of screening “tasts have -

g

- already been mentioned. Cross-reactivity with other chemicals may cause false
‘ positives in some of.the immunoassays. For example, an amphetamine assay may.
read positive if a suYject hag consumed certain over-the-counter cold medicines -
including Contac.'®  Certain Aurinary enzZymes -may also interfere with the

‘ accuracy of ‘EMIT and RIA assays.

Another set of factors which affects accuracy: and reliability includes the
handling of samples ‘fom the time of cillection thro 3h the entire analytical and
reporting procedures. The "chain of custody” of the sample must be accurately
maintained and documented at every step to protect the employee and to
minimize the employar's liability for false results. The, -oper training of

laboratory personna! and proper lab management .are essential to a iab quality

assurance program. Not only must-proper methodologies be employed, but care
must be taken that equipment is cleaned and calibrated as necessary, that
accurate standards and controls are utilized, and that reagents and the sampies
themselves are kept fresh. Finally, the lab should successfully participate in

-proficiency testing (PT) programs to compare its performance with other |abs
doing similar work 19

Py

Earlier stugies-have shown extremely poor performance by some labs.in

18Jay Roth, "An Introduction to Drug Screening Tests,” Drug Testing in the
Workplaga, AFL-CIO Lawyers Coordinating Committee, (1987) p.47.

19Robert Blanke, "Accuracy in Urinalysis,” NIDA Monograph gypra note 7
p.49.
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such PT programs, in one case leading the Centers for Disease Control to

proclaim a “crisis in drug testing."20 Certification programs for drug testing

-laboratories are only now being developed in many jurisdictions, including

-

vor oy

Oregon. Senate Bill 478 passed by the 1987 Oregon Legislature, directs the
Oregon Health Division to develop standards for laboratories screening for drugs
of abuse’ (cluded in the cument draft of these regulations i¢' a requirement that
all positivé Screening recults be confirmed by a licensed clinizal laboratory if
such screening resuits "are to be used to deprive or deny any person of any
employment or any benefit."21 Presently, however, it still rests on the purchaser
of such laboratory services to thoroughly evaluate the capabilities -of the
facility.22
G lmpairment

The inability of un.d drug screening techniques to measure impairment or
intoxication remains their most serious limitation. The measure ¢! intoxication
we are all most familiar with is the Breathalyzer, used to measure..alcoho! in

&xhaied breath and correlated with bloed alcohol concentration. While this

‘correlation is good, i. must be recognized that even these blood alcc:iol levels

which are defined as intoxicating (0.08% in Oregon for instance), are legal
definitions and not necessarily scientifically valid. Actual impairment varies

with individual characteristics such as weight, .height, body type and individual

20HJ Hansen, SP Caudill, and J. Boone, "Crisis in Drug Testina: Results of

the CDC Blind Study,” Journal of the American Medical Association 253 (1985)
p.2382.

21"°Clinical Laboratories,” OAR 333-24-350(1), Drait For Review and
Comment Only (1988).

22John Laseter and Greg Butler, "Proper Drug Testing Procedures Require

Lab Analysis Accuracy,” Qccupational Health and Safety 57(2).(Feb. 1988) p.38.
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tolerance.

With urinalysis for drugs, or even blood testing for drugs, such
correlations with impairment do not exist. The retention times of ditfersnt
drugs and metabolites in the urine and variations in individual metabolism and

. tolerance make the .accurate measurement of impairment and even the
‘ pinpointing of time of ingestion of drugs impossible. Chiang and Hawks
summarize the current situation:

Drug concentrations in biological fluids are affected by the
dose, route of .administration, pattern of drug use, and the
-dispositional kinetics (distribution, metabolism, and excretion) of
¢ the drug. As most drugs are distributed to the site of action by
-blood, drug- concentration measurement in this body fluid provides
the best information as to the potential effect on behavior such as
driving impairment or on psychological high. Due to wide individusal
variations in 'the pharmokinetics: and pharmacodynamics of drugs,
however, the use- of plasma drug .concentrations for the estimation
of impairment has not been estaulished for most drugs. As for
urinalysis, drug. concentrations in the v"™1e aré further complicated
by oth~= factors such as urine flow a. pH. Even if a specific
methoc is used for the quantitation of a specific drug (the active:
species, not the inactive metabolite), interpretation in forensic
samples to predict time of drug-use or. impairment is not possible, -
except within broad time periods, because of thi. variations in urine
drug concentration as well as the limitad knowladge. available about
the dase or the route of administration.23 o

£

Other -measuras must be used to assess impairment, including ‘behavioral and ¢

physical symptoms and- tests of mctor skills.2¢ However, it must be recognized
that there are numerous other causes of functiunal impairment, including legal

over-the-counter or prescription medications.25

23 C;' 3ra Chiang and Richard Hawks, "Implications of Drug Levels in Body
Fluids: Basic Concepts,” NIDA Monograph supra nota 7, p.80.

24TS Denenberg and RV Oenenberg, Ammmmm
Workplace, BNA (1983)2p.91-98. )

25BNA supra note 1, p.29.
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V. LABOR AND MANAGEMENT CONSIDERATIONS IN
DESIGNING DRUG SCREENING PROGRAMS

The foregoing discussion should make clear that workplace drug testing is

not an activity to be entered into lightly. If a substance abuse program is to be

implemented and drug teésting is being considered as a component of it, both

labor and management hav2 a number of serious isst s to centemplate. These

considerations include:

1)

2)

Does a drug problem exist in the workplace sufficient to warrant a
substan:e abise program? How can the nature and extent of the
problem be assessed and documented?

Will drug testing help to address the specific problems identified?

If testing is to be included in the program, a furthef sci of specific issues must

be addressed:

&

2
3)
4)

5)

ERIC
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Which employees will be tested, when, for what reasons, and who
will decide?

What will be the impact of a positive test result?

How will impairment be determined?

How will quality and accuracy be assured from sample collection
through testing and repcrting.of results?

How will legal drugs inciuding, prescription

medications and -alcohol be incorporated into the

program?

I
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6) What will be the relatiorship beiwéér. -testing .and treatment?

7). How will confidentiality be maintained throughout the program?
Let us briefly explore these uestions.
A, ishing_ eed

Workplace dn:g-programs range in content from basic drug educa‘ion. aimed
at prevention of abuse to comprehensive education, intervention, and treatment
programs. The needs :oi- each workplace must be assessed based on its own
characteristics. Absent any evidence of significant drug use among employess

affecting individual or company performance, it is probably not wise to introduce

-drug testing -just because other ‘amployers are doing it. However, ‘in order to

-make this assessment, an organization must  have specific job performance

standards to provide an objective basis for measuring and documenting
inadequate or deteriorating performance.26  Implementing drug tests ‘in the
absence of any knowledge of the prevalence of drug use among employees
introduces the accuracy probiems inherent in testing low -prevalence
poputations.27

Some advocates of testing argue that testing provides a deterrent effect

to drug use 3o that its use may be justified sven where individualized suspicicn

-or large scale.drug use among employees is not present.28 Testing, this argument

continues, gives people who might otherwise indulge for social or peer pressure

reasons, an excuse to "just say no.” While the threat of testing undouhtedly does

deter some drug use, some opponents of testing. maintain that urine screaning

‘ 26Thomas Backer, Strategic Planning for Workplace Drug At. _; Programs,
‘National Institute on Drug Abuse, HHS Pub. No. (ADM)87-1538, (1987) p.12.

27Lundberg supra note 14.

28BNA supra note 1, p.28.
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mainly catches social drug users, and that "serious® drug ‘users are more likely to

‘use sophisticated means to avoid detection.2? Employers need also'to cansider
the impact of testing o4 employees who may be casual users off the job but-are
excalient and valuable employees. Such employees may be prompted to leave by
rasentment of the test or by embarrassment over a positive test result.30
Finally, the nature of the employer's business certainly affects the needs
assessment. The potential consequences of on the job drug use are certainly
more serious in transportation or firefighting. services than in a less safety-
related administrative operation.
B.  When Testing is Permissible
i ) Who can be tested, when, and under what:circumstances is probably the
R most contested issue in designing and implementing urinalysis programs. ’
Arrangements vary from universal’ unannounced testing of all employees, which
is rare, to programs requiring strictly defined "probable cause" before an
employee can be screened. Other protocols include post-accident drug screens,
testing as..part of an annual physical examination, testing of those in specific
safety-related job categories, preemployment applicam.:screening, and random
testing.
The standards that are established should be reasonably related to the
goals of the program and should be speiled out and clearly communicated to all
‘ncerned parties. To protect employees from harassment and discriminatory
application of testing, the following program elements should be considered:
1) spzcific probable cause supported by written documentatioi: before

submission to testing is required;

29R|chard Dwyer, "The Employer's l\aad to Provide a Safe Working Environme,.c:
Use Abuse of Drug Screemng. La)anmeal 12(3) (1987) p.12.

30BNA supra note 1, p.33.
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2) require a supervisor to 'obtain concurrence of other supervisors
and/or higher levei management personnel. bsfore ordering an
individual- to be tested;

é) -extensive training for supervisors in recognizing symptoms' of drug
infoxication and impairment.

4) explicit granting of the right to union représentation for employees
ordered to Submic to urinalysis.

In addition' all subject employees should be clearly made aware of the
conseauences both of refusal to take the tect and of a positive test resuit.

The integrity of a drug screening program is dependent on-clearly -defined -

prorsdures from sample collection through analysis and interpretation of results.

Céntification programs for laboratories engaged in urine drug screening are onjv

now biing established. Guidelines established under these programs shouli- -,

carefully considered in choosing a testing lab.3t In addition to scientifically

valid testing: :tcchniques; provisions for confirmation of positive screenin
ng :

fre

resulte and maintaining confidentiality must be of paramount concern.

D. Interpretation of Test Resuits/impairment

) Qualilied medical personnel must interpret the results of drug screens.
The cutoff- that has been set will determine what is reported as a positive
result, but such a result may have many meanings. If off-job use of illegal drugs
is expressly forbidden by contract or work rule or if a contract spacifies
discipline or discharge for a confirmed positive test, then such a rasult can ‘be
validly uséd to enforce the coniract or rule. Howaver, it other cases the fact
that the test only indicates use at some point in the past requires that policies

be in place on the consequen-es of a positive result.

31HHS, supra nota 17.
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A .common flaw in testing programs, is the failure to distinguish betwéen
the casual drug user and:the serious abuser. Medical andfor psychological
evaluation may be-necessary to make-this distinction. The policy Should clearny
spell out how this is to be done while protecting the. dignity and confidentiality

. of the employee. If this-part of the program is not carefully designed, employees
may be referred for inappropriate treatment or otherwise subjectéd to
unwarranted discipline or humiliation. This ‘can result not only in severe
injustice tc.:the employee but also in considerable :aste of- expensive health
care . strvices.

A workplace drug abuse r:sgram siould emphasize treatment and
rehabilitation over punishment, in keeping with the recognition that chemical
dependency is a disease. Many employse acsistance programs (EAPs) pradate
drug screening programs, and have provided counseling -and referral services for
employees with alcohol, drug, or other mental or emotional problems. A variety
of EAP models exist. ‘arge employers may run their own programs with or
without union coopera®’on. Many. employers contract with outside providers for
EAP services, and there are also union-run EAPs.32 All EAPs rely heavily on the
trust of employees to<be successful. The advent of drug testing has raised the
question of whether that trust can be maintained in the "face of what is seen by
many as a negative approach to substance abuse. The fear is that the EAP will
be seen as playing two .incompatible roles, that of "policeman as waell as
rehabilitator. 33.

It is not clear whether this conflict can be completely avoided. However,

32éNA§wa ncte 1, pp.39-45.

33]d. p.44.
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‘it is critical that the -testing -iunction be kept separate from the'employee
assistance function as much as possible. This is easier whera the prograras are
contracted separately to different service prov .ars. Equaly impoftant is that
the testing component is, ir reality and in _percaption, an aid to the overall. goal
of rehabilitating, not punishing, employees. Evidencs supports this point,
indicating that the identification of employees with drug problems ‘through
obsarvation by trained supervisors and workers is far more successful than urine
scraening in generating referrals to rehabilitation.34-
F. Legal Drugs

Finally, -it must be recognized that alcohol and other legal drugs account
for far more of the costs of drug.abuse than ilegal drugs, by any standard of
measurement.  Any viable substance abuse program must recognize this and
address alcohol and ‘.rescription drugs as:well as illegal substances. This will
not only begin to focus on the substances that are responsible for over 80% of
the treatment population, but it will help to rectify the hypocrisy inherent in
testing for drugs for “safety” reasons, while ignoring the most dangerous

substances because they are “legal.”35

34cited in Dwyer, supra note 30, p.17.

35Dwyer, supra note 30, p.13. Lundberg, supra note 14, pp.3004-5.
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SEXUAL HARASSMENT IN THE WORK PLACE:
ELIMINATING THE OFEENS%/E WORKING ENVIRONMENT

y
Paula A. Barran

l. INTRODUCTION

A féw years ago, Phyllis Schlafly in a well-publicizec speech commented:

Non-criminal sexual harassment on the job is not a problem for
the virtuous worran except in the rarest of cases.

Ms. Schlafly's personal opinion is clearly not shared by the majority of working
women. The Oregon Bureau of Labor and Industries reports. that sexual
harassment charges make up approximately 20% of all sex discrimination claims
filed with that agency. A 1980 study conducted by the federal government's
Merit Systems Protection "Board reported that 42 percent of the women surveyed
(and 15.3% of the men surveyed) felt that they had personally encountered sexual
harassment in the workplace.

In the last 15 years, courts have come full aircle. Early decisions under
Title VIl refused to recognize sexual harassment as sex discririunation, an issue
now settled be,ond question by the Supreme Court in Meritor Savings Bank v.
Vinson.! Sexual harassment, however, continues to be a much litigated category
of discrimination.

Sexual harassment is:ta slippery beast and courts: must struggle with the
difficult task of locating the line between the acceptable and the unacceptable.
As Judge Krupansky of the Sixth Circuit commented in Rabidue v, Osceola
Refining Co.2

In the case ‘at bar, the record effectively disclosed that
Henry’s obscenities, although annoying, were not so startling as to

1477 US 57, 91 L Ed 2d 49, 106 S Ct 2399 (1986).

2805 F2d 611 (6th Cir 1986), cert den 95 L Ed 2d 823, 107 S Ct 1983 (1987).
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have 2ffacted seriously the psycnes of the plaintiff or other female
employees. The evidence did not demonstrate that this single
employee's vulgarity substantially affected the totality of the
workplace. The sexually oriented poster displays had a de minimis
effect on the plaintiff's work envifonment when considered in the
context of .a society that condones and publicly features and
commercially exploits -open displays of written and pictorial erotica
at the newsstands, on prime-time television, at the cinema, and in
other: public places.3

Wherever the line is to be drawn, sexual harassment remains an important
workplace issue confronting both labor and management.  This article will
examine the legal bases under which sexual harassment claims are brought and
the guidelines developed by the EEOC and the courts in defining and resolving
claims. It .w.. conclude with a practical approach for ‘investigating and handling

sexual harassment complaints.

Il. THE DEVELOPMENT OF LEGAL STANDARDS

A Nonstatut st | Constitutional Protecti

1. Common Law Theorias

The common law developed nenstatutory civil causes.-of action to protect
the persr,ﬁaj integrity of an individual. Such torls as assault, battery, and
intentional infli - .of severs emotional distress offerad some protaction from
the conduct which is today considered to constitute sexual harassment in the
work place. Narrowiy interpreted principles of agency, however, frequently
protected the employer, and workers' compensation often offarad the only

remedy .4

2. Title V]I

3805 Fad 611, 622,

4However, for Oregon common law risks see Holien v. Sears, Rosbuck and
Co. 298 Or 76, 789 P2d 1292.
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After the passage of Title VIl of the Civil Rights Act of 1964,5 victims of
sexual harassment in the workplace attempted to bring claims under that statute.
Title VIl provides that it is an unlawful practice for an employer and its agents:

To discriminate against any individua! with respact to his
compensation, terms, conditions, or privileages of employment,
because of such individual's . . . sex.8

Early. attempts to bring sexual harassment within the coverage of Title VI did

st.meet with success. In Corne v, Bausth and Lomb, Ine.,? the court refused to
find a Title VI violation notwithstanding the plaintiffs' allegations ‘> * they
were repeatedly subjected to verbal and physical sexual advances fron..d. .d'e
supervisor who persistently took unsolicited and unwelcomed sexual liberties
with them. District Judge Fray commented on the sparse .egislative "history
recording the inclusion of sex in the protaections of Title VI, and drew a
distinction between the conduct of an employer (which is to be found in company
practices) and the conduct of an individual (albeit a supervisor), which appeared
to be *nothing more than a personal proclivity, peculiarily, or mannerism.” Judge
Fray also warned of the danger inherent in recognizing sexual harassment as a
violation of Title VII:

It would be ludicrous to :hold that the sort of activity invoived

here was contemplated by the Act because to do so would mean that

if the conduct complained of was directed equally to males there:

would be no basis for suit. Also, an outgrowth of holding such

activity to be actionable under Title VIl would be a potential federal
lawsuit every time any employce made amorous or sexually oriented
advances toward another. The only sure way an eniployer could avoid

such charges would be to have employees who were asexual.8

Eventyally, sexual harassment became recognized as a violation of Title

542 UCS § 2000e, et seq.
642 USC § 2000e(b) defines employer to include any agent of an employer.
7390 F Supp 161 (D Ariz 1975).

8390 F Supp 161, 163-164.
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VIl An early decislon was Barmes v, Costle,® The district court had taken the
position that the allegations of sexual harassment which included retaliatory
acts taken because the plaintiff employee had refused her supervicor's request
for an “after hours affair," "are not the type of discriminatory conduct
contemplated by *“e 1972 Act.*1% The court had reasoned that the sutsianice of
the plaintiff's complaint was-not discrimination becavsé ! hér gender but rather
retaliation fcr refusal to engagé in a sexual affair:

This is a cor’ wversy underpinned by the. subtlety of an
inharmonious personé .relationship. Regardless of -how inexcusable
the conduct of [appellant's] supervisor might have been, it. does not
gvidence an arbitrary barrier to continued employment based omn
[appellant’s] sex.it -

The District-of Columbia Circuit reversed, commenting:

It is much too late in the day to contend that Title VIl does
not' ~utlaw terms of employment for women which differ appreciably
from-those set for men, and which are not genuinely and reasonably
related to performance on the job.

But for [plaintit’3] womanhood from aught that appears, her
participation in sexual activity wuuld never have been solicited. To
say, then, that she was victimized in her employment simply
because she daclined the invitation is to ignore the asserted fact
that she was invited only because she wus a woman subordinate to
the inviter in the hierarchy ot agency personnel. Put another way,
she became the target-of her supervisor's sexual’ desires because she
was a woman, and was asked to bow to his demands as the price for
holding her job.12 ’

(3) Qregon Statutes
Title VI! is nct the only stetute in which a victim of sexual harassment

may find a remedy. ORS Chapter 659 contains provisions similar to those In

9561 F2d 983 (D.C. Cir 1977).

10Title VIl was amendad by the Equal Employment Opportunity Act of 1972,
extending the protection uf the statute tn government employees,

11561 F2d 983, 986.

12561 F2d 983, 989-990.
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holding her job.12
(3) Qregon Statutes
Title VIl is not the only statute in which a victim of sexual harassment

may find a remedy. ORS Chapter 659 contains provisions similar to those in

Title VII prohibiting .discrimination “¢.. the basis of sex. See Holien v. Sears..

Boebuck and Co,13

4. Constitutional Protections:

Public employees may avail themselves of yet another avenue of
protection. Sexual harassment is also considered by some courts to constiiute
sex discrimination ir vic.ation of the equal protaction clause of the constitution,
and is actionable under 42 USC § 1983. See Bohen v. City of East Ghicago. Ind, 4
See, however, Otto v, Heckler, 15 holding that-while- Title VIl does not preclude
other claims for relief, redress cannot be granted without evidence of a
constitutional injury caused by a ‘federal agent acting- .within the parameters .of
his authority.1€

In 1980, the EEOC issued its guidelines on sexual harassmcnt. The
applicability and enforceability of“these guidelines was final'y approved by the

Supreme Gourt'in Meritor Savings Bank v. Vinson, suprs’
Second, in 1980 the EEOC' issued- guidelines specifying that

12561 F2d° 983, 989-990.

13298 Or 76, 789 P2d 1292 (1984).

14799 F2d 1180 (7th Cir 1986).

15781 F2d 754 (9th Cir 1986).

16See Bush v, Lucas, 462 US 367, 76 L Ed 2d 648, 103 S°Ct 2404 (1983),

and Bivens v, Six Fed. Narcotics Agents, 403 US 388, 29 L Ed 2d 619, 91 S Ct
1999 (1971).
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'sexual harassment,’ as there defined, is a form of sex
discrimination Frohibited by Title VII. As an ‘'administrative
interpretation of the Act by the enforcing agency;' . . _-these
guidelines, ‘\thile not controliing upon the courts by reason -6f their
avih~ity, co constitute a body of experience and informed judgment
tc ©  h courts and litigants may properly resort for.guidance,17

The EEOC guidslines provide that sexual harassment violates Title VIl
when it falls within the scopé of the following definition:

Unwelcome sexual advances, requests for sexual favors, and
othar verbal or physical conduct of a sexual nature constitutes.
sexual harssment when (1) submission to such condudt is made
sither expli/'tiy or implicitly a. tenn or condition of ‘an individual's.
employment, (2) submission to or rejection of such conduct by an
ind”~ ual is used as the basis for .employment decisions affecting
sucn-individual, or (3) such conduct has the purpose or effect o
unreasonably interfering with an irdividual's work .perfurmance or
creating; "an intimidating; hostile, or offensive waorking
environraent.18

C. Categorés of Unlawful Conduct
Wh/é the EEOC guidelines encompass several different types of conduct

which cunstitute sexual harassment, the unlawful conduct can be divided into

‘two broad categories. In the first type of conduct, the employee's response to

sexual advances has some tangible impact upon that employee's job situation. In
the second group, the employee is not tangibly affected; rither, the work
situation becomes hostile or offensive.

There has been little argument that quid pro quo harassment violates Titla
Vil: In a classic gm_dm'_q quo case, the employer requir~s sexual consideration
fiom an employee in exchange for job benefits. The .acceptance of the
harassment by an employes is an express or implied condition tc the receipt of a

job benefit, while rejection is the czuse of a tangible job detriment.  Until

1791 L Ed 2d 49, 56. .At least Appellate Court- was giving effect to the
EEOC's guidelines within three months of their 'ssuance. See Bundy v, Jackson,
6}1 F2d 934 (DC: Cir 1981), in which the court cited tc the guideliﬁ‘es ‘as "a
useful basis fo- injunctive relief in this case.”

1829 CFR § 1604.11(a). See fn. 9 supra.
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-tecently, however, there has been censidérable discussion of whether or not
“hostile-.environment” harassment constitutes a violation of Title VIl and, if s0,
-the appropriate Standards under which to review.such conduct.
D. Hostfile Environment Harassment

The first case to recognize and ~ medy hostile environment harassment
.was Bundy v. Jackson, supra, decided shortly after the EEOC guidelines were
- issued. There, Judge Wright held:

9

T

s

Though no court has as yet so held [that hostile environment

harassment constituted discrimination], we believe: that an

:affirmative answer follows ineluctably from numerous cases finding

Title VII violations where an amployer created or condoned a

substantially discriminatory work anvironment, regardiess of

: whether the complaining employees lost any tangible job benefits as
} a result of the discrimination,19

‘2. Supreme Court Consideration

1t wok five yearsifor the .issue to reach the Supreme Court. In Meritor .

Savings Bank v, Vinson, supra, the Court finally addressed the -issue of whether
or not hostile environment harassment is a violation of Title VIl and conciuded
that it is, subject to the caveat that hostile environment harassment must be
sufficiently sevére or pervasive to alter the conditions of the working
environment. Writing for tﬁé‘“f;ourt. Justice Rehnquist held that:
[T]he lunguage of Title VIl is not limjté. -to ‘economic’ or

‘tangible’ discrimination.. The phrase "térms; ‘sonditions, or

privileges of employment' evinces a congressional ‘intént ‘to stnke

at the entire spectrum of disparate treatment of men and women’ in

employment.20

The boundaries of .t 3 hostile environment case are evolving.
Understanding the type of conduct which can in an appropriate case give rise to a

hostile environment

19641 F2d 934, 943-44 (emphasis added).

2091 L Ed-2d 49, 58.
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claim requires little more than a vivid imagination;2! analyzing that conduct
under the appropriate legal standard is more difficult.

Whether or not the complained of conduct is sufficient to constitute a
hostile . .vifonment is-assessed-by an objective rather than subjective standard.
lnBMu_Qmm_agnmmm lie court described the apprapriate
presentation of a hostile environinent - -case as a three-step process. The
plaintiff must first demonstrate that the conduct in question would interfere
with a reasonabie person's work performance and affoct sariously’ ‘he
psychological -well-being of that. reasonable person under like circumstances.
Second, the plaintiff must demonstrate that shé was actually offended by the
conduct of the defendant. Third, the plaintiff must demonstiate that she

-8red some degree of !njury as a result of twe abusive and hostile’ work

2 388 *re following: Bobson-v.-Eva's-Super Market, I . 538 F Supp 857 (ND

Ohin 1982) ["during January, 1980 plaintiff -asserts the unwanted sexual
advances contif.ced. Mayfield, she testifiad, -asked" fief to wear ‘tight jeans' to
werk, and, in the presence of Brown, directad *hey to perform cartain work tasks
in his vicinity 'so-|1 can watch her walk " by"); Z,ahkmm._“esLB.en_d_Qg 689 F
Supp 780 (ED Wis 1984) [in- 1982, when Mrs. Zabkowicz was pregnant an’ under a
25 pound lifting restriction, ‘Mr. Romans allegedly grabbed his crotch and
remarked, ‘Carc.. * bet you'd havé trouble handling this. 25 pounder); Bundy v,
Jackson, supra [*Swane casually dismissed Bundy's complaints, telling -her- that
‘any man in his right mind would want {6 rape you']; Bp.han_v._qu_o.t_East
Chicago, Ind., supra, ["she~was a continual target for obscone comments by
firefighters and 6ther male employees and was forced to listen to their filthy
talk and descriptions of their sexual fantasnes of-which she was the object. On
one occasion a captain in the department informi 3 Bohen (m words of another
color) that a forcible rape in some nearby flora would improve her disposition.
Bohen's:fellow, employees were also apparently much amused by implying that
Bohen’s cool récepiion to thsir constant invitations to engage in deviate sexual
conduct was evidence of lesbian tendenr'les ], Enm_z._ﬁm 634 F Supp 571
(ND Cal 1936) ["when pl.. ifi-was hired, she asled Rotary what she should wsar
4s a cocktail waitress, ané- defendant stated he wanted her to weg: ‘something

low cut .and slinky™].
7
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enviranment:.

4. Subictive Elements

The. court's comments emphasize an important aspect of the {laintiff's
proof. :Not only must the hostile environmant be one which would be- ~ffensive to
a reasonable person under the same circumstances, it must alsc nave beeh
subjectively offensive to the plaintiff. This aspact is reflected in the EEOC's
guidelines, which define- sexual harassméat in terms of conduct which is
"unwelcome.” Thus, an employee who participates in the complained of conduct
is unlikely to prevail. See Gan v, Kepro-Circuit Systems,22 fin fing that the

7 plaintiff had waicomed and- encouszged the very conduct she complained of by
regularly eng=aing in crude and- vulgar language, initiating sexually orierted
conversatior s -with cu-workers, and discussing intimate details of her own sex
life.

In Meritdr Szvings Bank v, Vinson,supra, the Supreme Court held that a
complainant's sexually provocative speech or dress is "obviously relévant” in
making a determination of whether or ‘not the plaintiff found particular advances
to be unwelcome, and cited to.the EEOC guidelines which provide:

An determining whether alleged conduct constitutes sexual

-harassment, the Commission will.look at the record as a whole and

‘at the totahty of the cu'cumstances such as the nature of the

sexual advancis and the context i» 'vhich- the alleged incidents

occurred. Théi determinat’~0 of the leyality of a particul:t action

will be made from the facte on a case by case basis.23

5. Pervasiveness of the Conduct’

Thére is an additional threshold level of proof which a complaining.
-plaintiff must meet. Assuming the conduct in question was objactively and

subjectively offensive ar iweicome, the plaintiff must als. prove that it was

2228 FEP Case” 339 (ED Mo 1v82).

2329 CFR § 1604.11(b).
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sufficiently pervasive to alter the conditions.-of employment and create an
abusive working environmsnt. As the Supreme Court cautioned in-Meritor Savings
Bank v, Vipson; not all conduct which may be described as harassment

necessarily affects a term, condition, or privilege of employment. Where ti.e

complained of conduct can best be characterized as “fliting,* and where

“propositions® are. propositions only by inference, the plaintiff is unlikely ‘to

succeed in a hostife environment claim.24 See Scott v, Sears, Roebuck and Co,
As the-court held in Volk v, Coler:25

In determining what constitutes ‘sufficiently pervasive'
harassment, the courts have held that acts of- harassmant cannot be
isolated or sporadic, . . . nor merely part of a casual convarsation. .
Instead, a Title' VIl violation requires the plaintiff 'to show a
‘concerted patterr of harassment' . . . such as a 'steady barrage of
opprobrious -raciil comment,' . . .. which is 'so excessive and
oppiobrious’ that 'it: disrupts the normal work environment. . . .

Exi mination of‘these and othéf authorities. leads this Court to
the conclusion that a Title VII violation for sexual harassment
requires more than occasional foul language or gesiures directed
toward an employss. UnfortiFiately, 'human _nature being what it is,
this kind of- conde— will, on ‘occasion, occur. While suck-conduct is
certainly to be‘diScduraged, every instance of bad judgment on the
part of the supervisor does not constitute a Title VII violation.

. Nevertheless, when the conduct reaches the point to where an
amployes. is continually subjected to deme~ning and _offensive
language before his colleagues, by a SUR.  ‘sor;, 'stich activity
necessarily has. the effect of aitering th ‘conditions of his
amployment withinzéhe"meaning of Title Vil. E£{ sa; 'see also, Jonas
v. Flagship Intern,26 i

E. Quid Pro Quo Harassment
In contrast to the difficulties inherent in proof and dafense of a hostile
environment;. quid pro qua cases require the plainliir to demonstrate only that he

or she suffered a tangible job detriment as a result of non-acquiescence. Ses,

24605 F Supp 1047 (ND 1I.1985), affd 798 F2d 210 (7th Cir 1986).
25638 F Supp 1555 (CD Il 1986).

26793 Fa2d 714 (Sth Cir 1986), nert den 107 S Ct 952 (1987).
o
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for example, Phillips v. Smalley Mainterance Services, Inc,?” and Henson v, City
of Dupdee.”®  Note that mqh can be victimized by sexual harassment as well as
women, -as was the case in Joyner v. AAA Cooper Transporiatioq,.” fino]r'ng that
tangible job detriment occurring as a result of resistence 'to homosexual
advances could constitute a violation of Title VII. Similaily, a male emplcyee
can state 2-claim where tangible job detriment occurs as a result of resistance
to the advances of-a female Supervisor.
F. Preferential Treatment Harassment

A final group of cases defies, ciassification as either hostiie environment
ornym proguo harassment. Whers-ong employee is favorsa for certain benefits
as a result of that emnloyee's relationship with a supervisor or manager, other
employees may complain that they were disadvantaged. While there is some
conflict in the case law, such:.a complaint statg¢s a claim.under Titlé VI Ses
King v. Palmer;3 see also, 29 CFR § 1604.11(g), ‘providing:

VWhere employment oppoftunities or- benefits are granted
because of an individual's submission to the employer's- sexual
advaices “or requests for sexual favors, the employer may be held
liable for unlawful sex discrimination against other persons who

wore qualified for but denied that employment opportunity or
benefit.31

G. Empioyer Liability for Acts of Supervisors and Co-workers
1. Strict |jability Under EEQC Guideli
The extent to which an employer is liavle for acts c¢i sexual harassment

has alternately intrigued and dismayed cocurts. Under the EEQC guidelines, an

27711 \F2d 1524 (11th Cir 1983).
28682 F2d 897 (11th Cir 1982).
29597 F Supp 537 (MD-Ala 1983).
30778 F2d 878+(DC Cir1985).

31Sge’ also (JAR 839-07-560.
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employer is strictly liable for the acts of:its supervisors, regardless of whether
the spacific acts .complained of were authorized or even forbidden -by the
-employer and regardless of whether the employer knew or should have known_ of

their occurrence.32 Where thg'éonduct compiained of is that of a co-worker or,.

EX)

at.times, a customer, an -employer is.responsible where -it knew or should have
known-of the conduct and failed to take prompt appropriate remedial action.33

The Eleventh Circuit in anson v, City of Dundee, supra, sought a
compromise. There, the court held that an employer is strictly liable for the
actions of the supervisory- personnel resulting in quid-Jdro qua harassment, but
that where the claim is of hostile environment harassment, the plaintiff must
prove that the employer knew or s‘ﬁowd have known of the harassmant.

3. Meritor's Limitati ‘;SI'II'I'I"I

in Meritor-Savings Bank v, Vinson, the Supreme Court had the opportunity.
to define the scope of employer responsibility but declined to do so. The - Court
did- hold; however, that employers are not always automatically liable for sexual
harassment -by supervisors and Sent a clear signal that employe _sponsibility
was to be.determined by agency -principles.

We. therefore declin@ the parties’ invitation to issue &

definitive rule on employer liability, but we do agree with the EEOC

that Congress wanted courts to look to agency principles for

guidance in this area. .While such cummon-law principles-may not be

transferable -in all their particulars to Title VI, Congress' decision.

to define 'employer’ to include any 'agent' of .an employer, 42 USC §

2000e(b), surely evinces an {7tent to place some limits on the acts
of emoloyees for which employers under Title VI are to be halg

328ge 29 CFR § 1604.11(c). This was the view ihitially,}taken by .the Ninth
Circuit in Miller v, Bink of America, 600 F2d 211 (Sth Cir 1979). This dacision,

has, howevef, beer -overruled by necessary implication by the Supreme Cour

decision-in Maritor-Savings Bank v, Vinson, supra.
33See 29 CFR.* 1604.11(d).
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f responsible.34

Analysis of appropnaé agency issues IS -an irtricate factual inquiry requiring an
assessment of the authorit™ granted. t;°the supervisor and the nature and scope
of his employment responsibiities. Also pertinent is- the employer's reaction to
the conduct, which may or may not evidence condoning or . ratification of the acts
-in question.

Il. The Employer's Responsibility to Take
Prompt, Appropriate, Remedial Action:

In many cases, the answers to the confusing question of employsr
responsibility are to be found in the t .ployer's conduct.rather than the conduct
of supervisory personnel.

Under the E“EQG guidelines, the employer's responsibility is to take
“immediate and appropriate corrective action.” Proper corrective action will
preclude a finding of liability against the employer for acts of co-workers and
-customers. Depending upon the legal theory applied, corractive action may or
.may not .dclude a "fini@jng of lixbility for acts of supervisors. At a minimum,
howsver, .corrective action take: by an employer can mitigate its damages. See
Henson v, City of Dundee, supra, fiticularly note 19. The introduction of general
. agency brinciples imo determinations of employer liability by the Supreme.
Court's deicion in Meritor Savings Bank v, Vinson should lead to further case law
on of the extent to which corrective action can insulate an- ‘mployer from
liability. Where an employar makes it clear that. sexual harassment will not be
toleratéd and .consistently takes appropriate corrective measuras ‘to remedy any
instances of sexual he-.osment, it is less likely that a court will consider the

acts of its supervisors to be wii..'n the course and scope of their employment o;

S 3491 L Ed 2d 49, 63.
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ratified or condoned by the employer.
Employers wouid be wise to consider the tollowing guidelines which wih

not only assist in the prevention of sexual harassment in the work place, but also

help insulate employers: .fom liability.

A B | Disseminat oy, Prohibiting Sexual Harass

The EEOC guide'ines include some helpful advice:

Prevention is the baest tool for the .iimination of sexual
harassment. An employer should take all steps necessary to prevent
sexual harassment from occurring, such as affirmatively raizing the
subject, expressing strong disagproval, developing appropriate
sanctions, ‘informing employees of their right to raise and how to
raise the issue of harassment under Title VII, and caveloping
methods to sensitize ali concerned.35

No employer should be without a general policy on harassment which

makes specific mention:of sexual harassment. The form of such a policy need not

‘be complicated. One example used by many employers is the folicsi.a:

It is the policy- of {amployer] that all employees should ba-ahle
to work in an environment. free from discriminatior, including Sexual
haragsment.” Sexual harassment occuis when an employee is
su!'aj(.cted to unwelcome sexual advances, requests for sexual favors,
ang other verbal or physical conduct of a sexual nature when
isubmission to such conduct is made explicitly or implicitly a term:
wr .condition of employment or.is used as the basis for employment
decisions affecting ~mployées; or has the purpose or effact of
unreasonably interfering with: work performance or creating an
intimidating, hostile . offensive working environment. Such
conduct is specifically prohibited br [employer]. Any employeé .or
applicant for employment -who believes himself' or herself to ba
subjected to sexual harassment or intimidation is encouraged t3
bring such incidents to the immediate attention .of [appropriate
personnell. All such complaints will-be promptly investigated.

Indeed, the absance of a policy specifically prohibiting sexual harassment was
noted in-the Supreme Court's decision in Meritor Savings Bank v. Vinson, supra, in
discussing some of the reasons for rejecting the employer's argument that the
existence of a grisvance procedure and an anti-disarimination policy insulated

the employer from liability.

3529 CFR § 1604.11(f).
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B. Ensure That the Policy is Wall-Publicized

A policy which is not known is no more efiactive than no policy at all. At
a-minimum, employer policies should be posted. |f there are employee handbooks,
the policy..should be included in the handbook. Employers should take advantage
of publication . ‘suct: as employee newsletters. Includine policies against sexual
harassment in payroll stuffers-on an annual or semi-annual basis is a .helpful
practice. In addition, employers who regularly hold employee meetings of any
variety should ensurg that general discrimination topics arZ particularly sexual
harassment are inciuded in such training sessions. Employers should not
overlook union meéfings or publications as another mechanism for disseminating
the policy.

Ii addition to ensuring that employees are aware that sexual harassment
is prohibit J, employers should also provide a mechanism to bring complaints
about sexual harassment to the attention of the appropriate personnel. The typs
of complaint mechanism will vary from employer to employer. Where a union is
recognized, the contract's grievance procadure may well serve this purpose. Also
it is frequently helpful to d- signate a~personnel director or EEQ coordinator to
raceive such complaints:

D.  Ensue Complainants Can Bypass Thelr Supéivisors. If Necessary

More than anything else, employers should be careful.that they do not.limit
the effectivenass of the-policy by requiring the complaint to be made to the very
person responsible for the harassment. In rejecting the employer's argument
that. *he exictance of its g-ievance prosedure and policy precluded a finding of
discrimination, the Supreme Court in:‘Meritor Savings Bank.y, Vinson noted that:

(Tlhe bank’s griavance ;procedure apparently required an
employee to complain first to--her supervisor, in this case Taylor.

Since Taylor was the allegea perpetrator, it is not altogether
surprising that respondent failed to invoke -the procedure and report
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her grievance to' him. Petitioner's -contention that respondent's

failure [io report the harassment] should insulate it from liability

might be substantially Stronger if s procedures were batter

calculated to encourage victims of harassment to come forward.36

In some cases a union contract requires ¢f ‘amployers prefer to have
complaints made first to a supervisor. Where sthis is so, an alternate avenue
shouid be provided to ensure wnat an employee can make a complaint about a
supervisor without having first to go to that same supervisor.
E Ensure That Complaints -are Promptly lnvestigated

When complaints df‘ sexual harassment are made, the employer's first
obligation is to conduct an investigation of the complaint.37 As a general-
practice, the investigation should be conducted in three steps.

1. Interview the Complainant:

The first step should be to intervisw the employee making the complaint.
The interview should be carefully handled. An employer who demonstrates
sensitivity in interviewing the complainant may find that its efforts ara
rewarded -by--trust and confidence, enabling .it to resoive the problem without
intarvention by a thi.t.pecty such as the *‘EEOC or Oréjon Bursau of Labor and

Industriec  In many cases, employsss are loathe to discuss sensitive or

3691 L Ed 49, 63.

37See the comments in Munford v, James T, Barnes & Co., 441 F Supp 459
(ED Mich 1977):

The -Court agrees that an employer may be liable for the
discriminatory acts of its agents or supervisory personnel if it fails
to investigate complaints of such discrimination. The failure to
invastigate gives tacit support to the discrimination because the
absence of sanctions encourages abusive behavior. While the Court
declined to follow the holding in Barnes that an employer is
automatically and- vicariously liable for all discriminatory acts of
its ageﬁis or supervisors, the Court does hold that an employer has
an affirc-ative duty to investigate complaints of sexual harassment
and deal appropriately with the offending personnel. 441 F Supp
459, 466
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embarrassing métters. Some employers have found that asking the employee to
write down what happened elimirates some of this embarrassment. In other
cases, it may be more appropriate to have an interview handled by a person of the
same sex who can collact the information and summarize the events for higher
management.

2. Intarview Witnesses

“The second step of the investigation should involve interviews with other
employses who may or may not have witnessed the events complained of.
Employers should not lose sight of the fact that sexual harassment complaims
are sometimes spurious. It is not unknown for employees to accuse othors of
sexual harassment for personal reasons, and there are many examples in reported
dacisions of employees accusing a lover or forme.. lover of sexual harassment as
a result of an affair gone sour. Intervisws of other employses or potential
witnesces will assist an employer in ascertaining whether or not the complaint
is valid and will also be extremely helpful in assessing the pervasiveness of the
conduct in question.

3. Interview of Alleged Perpaetrator

The final step to 'the employer's investigation should be an: interviéw with
the alleged perpetrator. No employer should forget that even accused haiassers.
have rights. No employee should be disciplined for sexual harassivent ivithgut
being given an opportunity to prasent his or her side of the story. Because Suci.
an interview could lead to discipline, a union representative should be present if
requested.

4. Confidentiality .G

The investigation process is irequently complicated by employees who
request that their identities and information be kept confidential. Given that an

employer sometimes must be in a position to disclose the type of conduct
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complained of, a blanket grant of confidentiality is often impossible. Employeas
being inteiviewad shuuld be assured, however, that the interview is being

cunducted in order fo compiy -with the employer's responsibility under Title VII

‘and related. statutds and -that the employer will, if at all possible, keep the

employee’s idantity confidential. The .employee should, however, not be given
absoluta promises of secrecy. Ifi.an employee is terminated for sexual
harassmeny; the basis for the termination will often become the subject of an
unemployment compensation nearin3, grievance, or even wrongful discharge
lawsuit. Under such conditions disclosure aof the information provided :to the
employer by witnesses and co-workers is necessary.

F. Qﬁlﬁlmlnﬂ_“lhﬁihﬁ.LQLNMm_Qanlamus_\Lajm

Once the employer has conducted ihe investigation, it must make a
determination on whether or not the complaint of sexual harassment is valid,
Semetimes cases are clear; more often, they are complicated and inconclusive,
In such situatiuns, an employsr should use the same information it would
normally use in resulving discipline issues including credibility determinations
based on demeanor, review of t* ok history, inconsistencies in the storiss of
the individuals involved, and any other .ertinent information the employer may
be able to acquire.

If the einployer determines the complaint to be a valid one, it must
considar the appropriate remedial action, discussed below. If the ‘complaint is
not a valid  complaint or if the information is inconclusive, some remedial action
may be called for, recognizing that if nothing else thers may be a personns|
dispute involved. Where evidence ‘is inconclusive, thé complainant ard the
subject of the complaint should hoth be advised (preferably separately) that tlie
emplcyer has conducted an investigation and it is unable, to determine whether or

not t*s complaint is valid. Both parties should be advised tha: the employer's,

86

? 96

Aruitoxt provided by Eic:



policies prohibit sexual harassment i ad that any further complaints should be
brought .to the management's attention. Care should also be taken to advise the
accused employess that the incident will not be used against them or affect
their careers. To do otherwise would surely invite future grievances which in all
probability could not be defended.

In some cases it may be advisable to arrange shifts or work locations so
that the employees involved are not required to work together.38 Employers
should be careful not to take such actions if they are in any way inconsistent
with a bargaining agreement or other employment contract. Seeking the
assistance of the union is valuable, since with the union’s concurrence zctions
may be taken which would ordinarily be impermissible.

G. Take Appropriate Remedial Action

1. Be Consistent With The Bargaining Agreement

If the employer concludes that the complaint is valid, appropriate
discipiinary action should be taken against the perpsetrator. The types of
discipline meted out should be consistent with the conduct complained of, the
colicstive bargaining agreement or agency policies or any employee handbook.
For example, if a barpzning agreement or employee handbook obligates the
employer to mete out progressive discipline in a particular sequence (such as
verbal warming, written warning, suspension, and termination), those policies

sheould be followed. If not, the employer will- find. its sexual harassment

38Employers should be cautioned not to respond to a complaint of sexual
harassment by moving only the complainant to another shift or another work
location unilaterally. If it is possible to move both employess, employers should
.consider that option. If only one employee is to e  moved, both employres
involved should be offered the option of electing a transfer. If both indicate a
desire to transfer, or if both refuse to transfer, selection of the employees to be -
unilaterally transferred should be-made on the basis of some objective criterion
such as Seniority, availability of other skills, or similar factors.
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problems complicated by breach of contract lawsuits. Less sarious offenses may
merit a verbal or written reprimand. More serious conduct may merit demotion
or. suspension. In serious cases, termination may be warranted even on a first
offense.

2. Be Inventive

Employers should not hesitate to be inventive in remedying sexual
harassment. Many employers have found that a sexual harassment problem is
corrected by requiring the harasser to undergo training which may include
training films or EEO seminars. Other employer; have required employees to
submit to counseling.

3. Beassure the Complainant

Once the appropriate remedy is settled upon, employers should meet
briefly with the complainant and explain how the complaint has been handled.
This need not-be a complete full explanation. However, advising the complainant
that his or her concerns have been looked into and remedied is an important step.
Many complaints of discrimination are filed by employees because they feel that
their complaints have not been given appropriate attention. As part of this final
meseting, the employee should be reassured that the employer will not tolarate
retaliation; therefore, if the employes ever again experiences harassment or
believes -that he or she is being retaliated against for making a complaint, that
complaint itself should be brought to the attention of app. opriate personnel.39
H  Treat (ni Alies Rather Than Ad .

Because labor organizations can also be liable for sexual harassment-in the

work place, there is a considerable incentive for both parties to work together.

39Employers should also recognize that even where no actual harassment

has taken place, retaliatory acts are unlawful. See Sandy Education Association
School District No. 2 and Kint Heaton, ERB.
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An effective program should include union participation in the development of

both the policies prohibiting sexual harassment as well as the complaint

‘procedure to be followed. Furthermore, employers should not overlook the

benefits to be gained by encouraging union participation in educating employeas
about sexual harassment. Union participation during the resolution phase may
assist the employer in fashioning the appropriate remedial action to take,
particularly where there is some question about whether or not the action
contemplated by the empidyer is permissible under the terms of the bargaining

agreement.

V. CONCLUSICN.

Sexual harassment in the work place has existed-ior years. Before legal
remedies were provided for this age-old problem, the cost was measured in
terms of lost productivity and dignity. Recent legal developments have added to
that not insignificant cost the massive cost of litigation. Nobody wins.

Fertunately, this is not a problem without a solution. Prevention is the
best tool. Provide a clear and explicit rule prohibiting sexual harassment in the
work place. Provide for a complaint mechanism which can be used without fear
or difficulty. Treat all complaints as serious. Investigate fully and take prompt
appropriate remedial action. Above all else, recognize sexual harassment for
what'it is - a personnel problem with wide ranging ramifications. Do not ignore
it.
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OVERVIEW OF LEGAL ISSUES RELATING TO
SMOKING IN THE WORKPLACE

by
Jeffrey S. Merrick

l. INTRODUCTION

Smoking in the workplace is a controversial issue currently confronting
labor and management. Management and non-smokers seek restrictions for
reasons of. economics and health. Non-smokers oppose limitations on their
ability to smoke. Labor unions are caught in between smoking and non-smoking
members.

This article discusses the developing law controlling smoking in the
workplace. It begins with a discussion of management's and labor’s rights and
duties. Oregon legislation on smoking is next, followaed by the application of

general statutes and common law theoriss:to workplace smoking.

Il. BARGAINING OR CONSULTING WITH
EMPLOYEES BEFORE ADOPTING SMOKING POLICY

A, andatory Sublect of Bargain

Oregon's Public Employment Relations Act (PECBA) requires management to

bargain with labor with respect to “employment relations.”t  Consaguently,
management commits an unfair labor practice when it unilaterally imposes
changes in any- condition of employment that is a mandatory subject of
bargaining if it does not bargain with its recognized union. Although ‘there are
presently two cases pending adjudication before Oregon's Emgployment Relations

Board (ERB), it is yet to be decided wheiher rules concerning employee smoking

YORS 243.650(4),and 243.672(1)(e); compare 29 USC 158 sec. (a)(5) and (d)
(must bargain over "terms and conditions of employment”).
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are mandatory subjects of bargaining under the PECBA.2 However, in the private
sector, rules concerning employees smoking are considered conditions of
amployment over which management must bargain.3 If, as on many other issues,
Oregon's ERB follows National Labor Relations Board precedent, then managemerit
may not adopt smoking rules unless it first gives labor notice and an opportunity
to bargain.

B¢  Arbitration Cases

The question sometimes arises iyhether a collective bargaining agreement
authorizes management to impose smoking polices unilaterally. Such authority
could"be recognizad through contractual language, by a union having waived its
right to bargain on the issue through practice or bargaining history, or for other
reasons. There are cases going both ways, as discussed below.

Occasionally, the motivation for adopting a smoking policy is pivotal in
deciding whether management may. impose smoking rules unilaterally. In one
case, the arbitrator vacated a no smoking rule imposed for the employses' health.
The arbitrator found that the company had no legitimate interest in the health of

the employess.4 In another case, the arbitrator upheld a limited no smoking rule

2Tigard School District vs. the Tigard Educators Association and SEIU Local
49 vs, Pacific Community Hospital.

3Tally-Ho _Properties, Inc,, 271 NLRB No. 143, 117 LRRM 1375 (1984)
(employer violated sec. (a)(5) -and 8(a)(3) when it required employees to wear
ties, prohibited smoking and drinking without notifying the union.); i

248 NLRB No. 143, 104 LRRM 1059 (1980) (violated 8(a)(5) when
unilaterally promulgated rule ptohibiting smoking in all areas except nurses’
lounge); Gallencamp Stores Co, v, NLRB, 407 F2d 525, 529 n. 4 69 LRRM 2024 (9th
Cir 1968) (company rules concerning smoking are mandatory subjects of
bargaining).

4Scheen Body & Equipment Co., 69 LA 930 (Robsrts, 1977). Considering
potential legal challenges from non-smokers, discussed later in this article, one
wonders whether this case would. be decided the same today.
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designed to prevent litter as part of a general plan to clean up a factory.5
Preventing ‘the abuse of restroom .privilages justified a rule pfohibiting smoking
in the rastrooms in another case.s

Other cases have discussed the matter in terms of management's right to
make reasonable rules covering the conduct of its employees.? If the practice of
smoking developed over time without being clearly sanctioned by rule or policy,
management has been able to change the practice unilaterally. Where the
practice is firmly established, however, management may be prevented from
implementing such restrictions.8

In addition to challenges of management's authérity to impose a smoking
rule, there are also arbitration dscisions involving discipline of workers for
violations ‘of smoking rules. Smoking near an airplane fueling area contrary to a
company rule constituted just cause for discharge,® as did smoking in a

restricted area following clear warnings that smoking would be grounds for

-discipline or discharge.1© On the other hand, an arbitrator found discharge too

severe for smoking near explosive materials where the employee alleged he

Spap-On Tools Corp,, 87 LA 785 (Berman 1986).
¢National Pen & Pencil Co,, 87 LA 1081 (Nicholas 1986).

7 i 86 LA 777 (Stoltenberg 1987) (rule upheld);
Litton Industries, 75 LA 308 (Grabb 1980) (rule upheld); Uni i istrict,
79 LA 193 (Koven 1982) (rule was not reasonable); Kast Metals, Inc,, 70 LA 278
(1978) (rule upheld); Dental Commangd, 83 LA 529 (1984) (Allen Jr. 1984) (one
supervisor could not ban smoking in his area of rasponsibility). .

8Ses "Past Practice and Administration of Caliective Bargaining
Agreements” by Richard Mittenthal. i

ing, -Natin ' itrators, BNA, Washington, D.C. 1961. See also
89 LA 1065 (Gibson 1987) Restrictions permittad due to past practice.

sGladieux Food Services, Inc, 70 LA:544 (Lewis 1978).

10Qlin Corporation, 81 LA 644 (Nicholas 1983).
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"inadvertently” lit the cigarette without realizing whers he was.!1

I1l. LABOR'S OBLIGATIONS AND POSITION

Unions have a duty to fairly represent all members of the bargaining unit.
‘When the bargaining unit includes smokers and non-smokers, the quastion arises
as to what the union must do when management propdses to restrict smoking.

The union has wide responsibility and authority in collective. bargaining.12
The obligation to .;spresent all members of the bargaining unit requires the union
to make "an honest effort to serve the interest of all of those members, without
hostility to any.”13  Applying thisj general principle to the smoking context, a
union probably has.a duty to (1) evaluate a proposed smoking rule in light of
employee preferences and (2) request any modifications necessary to better
serve smoking and non-smoking employees.

With respect to contract administration, the union has a duty to fairly
represent bargaining unit employees. In this regard, the union's conduct toward
an employee may not be arbitrary, discriminatory, or in bad faith.14
Consequently, the union niust give fair consideration to grievances of smokers or
non-smokers.

In 1986, the AFL-CIO Executive Council issued a statement on smoking in

the workplace. It supports "programs to provide medical surveillance, education

11 Converters, ink, 68 LA 593-/Sembower 1977).
L2 . Jeputy Sheriff's Ass'n, / PECBR 6545 (1984)
("wide range of reasonableness” is accorded union); Ford Motor Co, v, Huffmap,
345 US 330, 339 (1952); Vaca v, Sipes, 386 US 171 (1967). -

13345 US at 337.

14¥aca v, Sipes, 386 US 171 (1967).
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and counséling about the risks of disease to workers at high risk,"15 such as

those exposed to other toxic substances in the workplace. The AFL-CIO opposes
employer discrimination against smokers and employer proposals to require
‘participation in smoking cessation programs. It acknowledges its responsibility
to represent all members: smoke:s and non-smokers. The AFL-CIO is against
legislative solutions to smoking in the workplace and belisves that -the issues
are best resolved voluntarily between labor and management. Because smoking
rules can arouse strong feelings, prudent union leaders will move cautiously on

this issue.

IV. LEGISLATION ON SMOKING

Apart from labor restrictions, other legislation bears on the rights of
smokers and non-smokers. This section outlines legistation expressly governing
smoking. Later sections discuss the application of general legislation in the
smoking context.

A.  Qregon Indoor Clean Air Act

The Oregon Indoor Clean Air Act!é provides: "No person shall smoke or
carry any lighted smoking instrument in a public place except in areas designated
as smoking areas.”’7 "Public place” means "any enclosed indoor area open to and

frequented by the - public” inclucing:

Restaurants Bowling Canters
Retail Stores Barks
Commercial Establishments  Nursing Homes
Educational  Facilities Auditoriums
Arenas Meeting Rooms

‘5A statement by the AFL-CIO Exscutive Council on Smoking and the:
Workplace issued February 19, 1986.

160RS 433.835, gt seq.

170RS 433.845.
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Grocery Stcres

A tew public places are statutorily exempt from the requiremer..o. These
are:

Cocktail lounges and taverns

Enclosed offizes or rooms occupied exclusively by smokers

Rooms or halls being used for private social functions

Retail businesses primarily selling tobacco or tobacco products

‘Restaurants with seating capacity for 30 or fewer and with certain
air filtration systems

The penalty for failing to post signs or unlawfully designating the entire
establishment as a smoking area is a fine or fines up to $100 in any 30 ddy:
period.

8 Smoking in_Hospital

Oregon statutes deal specifically with hospitals. No hospital employae,
patient or visitor may smoke in any non-private patient room or any other area:
where patient care is provided.1® Furthermore, the person in charge of the
hospital must designate reasonable areas in lobbies, waiting rooms, as well as a
reasonable number of patient rooms where smoking is not permitted. Although
the law does not require it, some hospitals are prohibiting smoking entirely
within their walls.

C  State Offcas

The Legislative Assembly directed the Personnel Division to adcpt
regulations prohibiting smaking except where designated in places of
employment operated by the State.'® The regulations require agencies to
designate places of employment where smoking is prohibited and permitted, and

require agencies o provide physical barriers, ventilation, space separation or

180RS 441.815.
190RS 243.350.
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other methods to create at least some smoke-free .areas jor non-smokers.20 Or,
if agencies prefer, they may prohibit smoking in \he entire area of employment.2!
Interested parties should check with- individual state. agencies to determine what
policies have been adopted.22
D Logal Ordinances

tocal:cuverning:-bodies are considering and adopting legislation on smoking.
Multnomah County, for example, prohibits all smoking in countv facilities.23 A
“county facility” means “enclosed space that is owned, leased or vanted by the
county as a place of employment, including buildings, cars and trucks.®

Other communities in and' out of. Oregon are considering limitations not
only upon public employees, but also upon certain industries, especially
resfaurants, Consequently, a -careful employer will check city and county

ordinances before prcposing any rules on workplace smoking.

V. HANDICAP DISCRIMINATION

Oregon law prohibits discrimination against handicapped individuals by -all
employers.24¢  Faderal law also prohibits discrimination against handicapped
persons by certain employers, inclucing certain government ccntractors, and

programs receiving federal financal assistance.25 Tha question arises whather

200AR 105-10-060 (1) and (2).
210AR 105-10-060 (4).

22500, 8.9.. OAR 571-50-005 (Rule restricting smoking in University of
Oregon Facilities).

230rdinanne No. 556. The author understands that AFSCME has grieved tho
implementation of the policy for an alleged failure to bargain.

240RS 659.425.

25The Rehabilitation Act of 1973, 29 USC sac. 791, 793-794,
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smployeas who smoke or smoke-sensitive employees are “handicapped.”

The definition of “handicapped individual® ‘is very broad. A handicapped
individual i$ any person who (1) has a physical or mental impairment .that
substantially limits one or more major life activities, (2) has a record of such
impairment, or (3) is segarded as having such impairment, whether or -not the
person Is actually impaired. Individuals with such impairmeénts are handicapped
it they are likely to experience difficulty in finding, fetaining, or advancing in
employment.

Sensitivity to tobacco smoke is considered a handicap by Qregon's Civil
Rights Division2¢ and the federal courts.2? The "handicap® must be msré than a
mere.dislike of smoke. Although the law is not clear, an employee must probably
suffer specific symptoms or a particular pulmonary problem or disease.2® Thus,
an employer who fires someone because of their physical sensitivity to smoke
commits an unlawful employment practice.

Employers must make reasonable accommodations to handicapped
employees, including smoke-sensitive employees. A reasonable accommodation
might be the designation of smoking and non-smoking areas, adding or
rearranQing partitions, or relocating the desks of smokers and non-simokers. An
employer need not incur major expense, such as the installation of ventilation

systems or the construction of walls.

26The Oregon Bureau of Labor and Industries, Civil Rights Divisions (CRD)
has not issued any written rulings that sensitivity to smoke is a handicap.
However, officials with CRD state that they have accepted handicap
discriminatior: claims on that basis and that there should be a written ruling in
the. near future.

27yickers v, Vetarans Administration, 549 FSupy. 85, 86-87 (WD Wash.
1982). '

28See, GASP v, Macklandburg Coun'v, 42 NC App 225, 256 SE2d 477 (1979)
(Plaintiff alleged “discomfort and” harm™ from smoke. Court held “not
handicapped,” and noted that outcome might have been different if plaintift
alleged a particular pulmonary problem or disease.).

97

107




Addiction to smoking raises another question. Generally, alcoholism and

addiction to drugs. sre considered handicaps under certain circumstances. To
date, therc: are no reported cases holding that an addiction to tobacco or nicotine
is & handicap. In an anslogous case, a person who tested positive for marijuana
was not considered handicapped because he could not prove that-his drcg use
substantially affected his ability to perform a major life- activity.29- Thus,
smokers probably are pat “handicapped,* and empioyers may refuse to hire (or
otherwise discriminate against) smokers.30 Cg s caveat, however: a smoker
could possibly ciaim handicap discrimination or the grouads that the employer
agards an addiction to smoking as a handicap.

VI. WORKERS' COMPENSATION/DISABILITY

A.  Workers' Compensation

Workers who are injured on the job or davelop a disease from thelr work
are entitled to workers' compensation. benefits. To recover berefits for an
industrial disease, a worker must prove (1) that the disease- arises out of and in
the scope of employment, and (2) that the worker is not ordinarily exposed to
disease-causing agents outside of work. For example, Marlene Ritchis claimed
that she developed rainesinusitis and bronchitis from second-hand smoke.31 The
refere@ awarded her compensation- The Wotkers' Com,ensation Boar.' reversed
on the ground that Ms. Ritchie failed to prove she actually suffered from any
disease. Clearly, If workers can prove that they, in fact. suffer from a disease

caused by a co-workeér's smoke, they ars entitled to workers’ ccmpensaticn

29McCleod v, Citv of Detrait, 39 FEP Cases 225 (ED Mich 1985).

”,”The CRD does not consicer handicapped an individual who is addicted to
smoking.

31Madene W, Ritchie, 37 Van NMatta’s 1088 (1985).
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benefits.

Aggravation of a pre-existing condition also entitled employees to
workers' compensation. The Workers' Compensation Board has upheld an award
for an aggravation of rhinos’nusitis caused by a co-worker's smoke.32

Conversely, one claimant alleged that a rule forbidding her to smoke at her
desk contributed to on-the-job stress, which is a compensable disease.33 In that
case, several other factors allegedly contributed to her stress. As a practical
matter, it may be difficult to prove that a smoking ban, by itself, causes
disabling strgss.

B.  Disability Under Faderal Law

The question for decision in Parodi v. Merit Systems Protection Bd.,34 was
whether a smoka-c.ensitive employes was eligible for disability payments under
federal law even though she lacked a serious or permanent medical disability.
The court focused on whether the worker could gerform the job she last occupied.
It found that because of a smoky environment, stie could not perform her job and
was eligible for federal disability payments. However, the court noted that her

disability could be removed by an offer of work in a smoke-free environment.

VII. UNEMPLOYMENT COMPENSATION

A.  Leaving Work With Good Cause
Employees who quit work with "good cause" are entitled to unemployment
compensation benefits. The question arises whether the non-smokers have good

cause to quit when they cannot tolerate their co-workers' smoke.

32Mary A. Downey, 37 Van Natta's 455 (1985).

33James v, SAIF, 44 Or App 405, 605 P2d 1368 (1980), modified 290 Or
343, 614 P2d 565 (1980).

34890 F2d 731 (9th Cir 1982).
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In a 1979 Colorado cése, an employee quit because of the sSmoky
environment, alleging “unsatisfactory or hazardous working conditions."35
Benefits were denied because claimant presented no evidence that working
conditions were unsatisfactory or hazardous other than the - claimant's statement
of subjective discomiort. The case might be decided differently today if
claimant -offered recent studies linking cancer with second-hand smoks.

A California court articulated an easier standard. The court found that
claimant reasonably and in good faith feared harm to his health from the smoky
environment.3¢ He received benefits.

In Oregon, "good cause” is "such that a reasonable and prudent person of
normal sansitivity, -exercising ordinary common sense, would leave work. The
reason must be of such gravity that the individual has no reasonable alternative
but to lsave work."37 The Employment Appeals Board found that a worker had
good cause to leave based upon a physician's statement that the worker was
allergic to tobacco smoke anc should be in a non-smoking area.38
B, Refusal to Accept Work in Smoking Environments

An individual who is out of work must seek work as a condition of
receiving uramployment compensation. If that individual obtains a “suitable® job
offer, but refuses the job, then he or.she may not-receive unemployment benefits.

In a California case, a smoke-sensitive employse sought work only in
smoke-free offices. The question was whether she was “available for work® and

whether only smoke-free environments were “suitable.® The court found in favor

35Hotenberg v, Industrial Commission, 590 P2d 521 (Coio App 1979).
36McCrockiin v, Employment Development Dept,, 156 Gal App 3d 1067, 205

Cal Rptr 156 (1984).
370AR 471-30-038(4).

38Dawn E. Lowe, Case no. 87-AB-854.
100

LRIC | 110

e




of the employee, thereby permitting her to turn down work in smcke-filled
- offices and still receive unemployment compensation.39

In Oregon, there have been at least two cases in which the referee awarded
benefits to individuals who refused work in smoke-filled workplaces. according

to a claims manager with the Employment Division.

ViIl. WRONGFUL DISCHARGE

There are two types of wrongiul discharge cases in Oregon which
potentially give rise to punitive and general damagss, including damagss for
emotional distress.40

The first type is a discharge for fulfiling a societzl obligation. One
example is firing someone for serving on jury duty.4' Another example is a
termination for refusing to sign a false and potentially defamatory statement
against another employee.42

The second type of wrongful discharge case is a discharge for pursuing
private statutory rights involving an important societal interest related to

plaintiff's role as an employee.43 An example is a termination for asserting

3sAlexander v, Cal. Unemployment Ins. Apo, Bd., 104 Cal App 3d 97, 163 Cal
Rptr 411 (1980).

40This differs from unlawful termination based upon discrimination. For
discriminatory discharges, an individual may obtain reinstatement, back pay, and
attomey fees but only $200 in general damages and $2,500 in punitive damages.
ORS 659.121.

41Neas v, Hocks, 272 Or 210, 536 P2d 512.(1975).

42Dolaney v_Taco Time Inti, 297 Or 10, 681 P2d 114 (1984) (refused to
sign false and potentially defamatory statement).

43Patton v, J.C, Penney Go,, 301 Or 117, 121, 719 P2d 354 (1986).
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rights to workers’ .compensation ‘ty filing a claim.#4¢ Another example is a-

termination for asserting one's right to be free from discriminaticn.45 Any
wrongful discharge claims arising from smoking in the workplace would be of
the_second typs-a discharge for asserting statutory rights.

Present statutes directly regulate -smoking only in public places, state
offices, and hospitals.46 As a result, employees fired for asserting their rights
undor these statutes could sue their employer for wrongful discharge. For
example, it A smoker were fired for asserting.a right to smoke in a designated
smoking area, that might constitute a wrongful discharge. Similarly,
termination for asserting statutory rights to smoke-free areas would be a
wrongful discharge. It is also possible that employees protected by local

ordinances, such as Multnomah County -employees, could sue for wrongful

-discharge if fired for asserting their rights under local legislation.47

Other statues indirectly regulating smoking48 could also form the basis for
a wrongful discharge lawsuit if an employee is discharged for asserting these
statutory rights. For example, if a smoke-sensitive emplcyee (1) complains
about smoke, (2) seeks a reasonable accommodation under handicap
discrimination laws, and (3) is fired, then that employee could sue for wrongful
discharge. The same applies to a smoke-sensitive amployes fired for filing a

workers’ compensation claim.

«4Prown v. Transcon Lines, 284 Or 597, 588 P2d 1087 (1978).

4SHolien v, Sears Roebuck and Co,, 298 Or 76, 689 P2d 1291 (1984) (fired
for “resisting on-the-job sexual advances).

45Sae Section IV above.

47In such a case, the county might argue that any right to smoke-free
facilities is not a right relating to employment. Instead, it is a right shared by
non:employass too. It is not clear whether termination for asserting a right
shared by non-employees would amount to a wrongful discharge.

48Se8 Sections V-Vil above.
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1X. CONSTITUTIONAL RIGHTS

Some employees have claimed a right under the Constitution to a smoke-
free work environmeni. Tnhey have claimed it as among their rights to privacy,
free expression, equal protection under the law, and as a right reserved to the
people in the Constitution. 10 date, these claims have been unsuccessful.49
However, firing public employees {smokers or non-smokers) in retaliation for
attempts to enforce their rights could violate the right to free speech and to due

process of the law.50

X. RIGHT TO A SAFE WORKPLACE

A.  Common Law Duty to Maintain a Safe Workplace

Generally speaking, an:employsr has a duty to maintain a reasonably safe
workplace. In the landmark..case of Shimp v, New .Jersey Bell Telephone
Company,S! a smoke-sensitive émployee alleged that the employsr violatad this
duty by allowing smoking at work. The court ordered the employer to restrict
smoking to non-work areas.

Other jurisdictions have also held for tha non-smoker. In a Missouri cass,
the court held that an employee could sue to stop his employer form exposing him

to -tobacco smoke and from affecting his pay or employment conditions because

49E g, Kinsell v, State of Oki,, 716 F2d 1350 (10th Cir 1983); Qlsen v,
i , 133 Wis 2d 371, 395 NW2d 808 (1986) (smoking regulation
did not violate equal protection clauss).

SoAnderson v, Anoka County Bd., (USDC MN CV 4-79-269, 1981).

51145 NJ Super 516, 368 A2d 408 (1976).
103

113




of his medical reaction to smoke.52 In yet an other case, an employee was
allowed to sue an employer for personal injuries arising out of exposure to
tobacco smoke.S3

Mot all courts have sided with plaintiffs. In one case, the emplovee was
fired for refusing to work in an area that contained tobacco smoke.s+ The court
held that the general duty to maintain the safe workplace does not impcse upon
the employer a duty °"to adapt his workplace to the particular sensitivities of an
individual employes."ss

There are no reported’cases in Oregon where an employee has-sued the
employer under the general futy to keep a safe workpiace. However, Oregon
employers must take due-care to protéct-the safety of its employees,Sé and a non-
smoker might possibly sue an employer on that basis.57
B Statutory Duty to Maintain a Safe Workplace

In addition to the general duty of due care, Oregon employers have a
specific statutory duty under the Employer Liability Law.58 The statute provides:

Generally, all ‘owners, contractors or subcontractors and other

persons having charge of, or responsible [sic] for, any work involving

a risk or danger to the employees or the public, shall use every

device, care and precaution which it is dpracticable to use fer
protection and safety of life ~..d limb, limite only by the necessity

2Smith v. Westem Elec, C6,, 643 SW2d 10 (Mo App 1982).
S3McCadhy v, State D. of Social & Health Ser., 46 Wn App 125, 730 P2d 681

(1986).

S¢Gordon v, Raven Svstems & Research. Inc,, 462 A2d 10 (DC App 1983).

55462 Azd at 14.

56 _ i 217 Or 516, 532-535, 332 P2d 621
(1958), rah. deniad 342 P2d 780 (1959).

57Needless to say, emn~loyees who assert their rights to the point of
refusing to work jeopardize ¢ livelihood. As in most cases, the prudent
course of action is “"work now grieve later.”

580RS 654.305 gt saq.
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for preserving the efficiency of the structure, machine or other

apparatus or device, and without regard to the additional cost of

suitable material or safety appliance and devices."5?
That statute requires more of employers than the general duty of due care.60
How much more is not clear.6t However, because studies show that smoking is a
hazard to the life of employees, the statute might require employers to “use
every device, cars, and precaution® to protect employess.
G Workers' Compensation as a Defense to Lawsuits Alleging

an Unsafe Workplace

Generally, an employse is limited to workers' compensatiod benefits for
any injuries suffered on the job.62  As a result, if an employee develops a
compensable disease from exposure to-smoke,-he or she may not bring & separate

legal action for those personal injuries.63

XI. TITLE VIl DISCRIMINATION

Facially neutral employment policies that disproportionately affect

e
protected groups may constitute unlawful discrimination under Title VIl of the
Civil Rights Act of 1964. 64 It may be pcssible to show that a smoking ban

has a disproportionate impact upon a protected group. A 1985 Surgeon General's

590RS 654.305.
60Groves v, Max J. Kuney Gompany, 303 Or 468, 472, 737 P2d 1240 (1987).

81There are no reported cuses detailing how-this statute applies, if at all,
to smoke in the workplace.

820RS 656.018.

63Sge, McCarthy v, State D, of Social & Health Ser., 46 WA App 125, 730
P2d 681 (1986) (because the workers’ compensation claim was denied, the
worker was able to bring a lawsuit for personal injuries).

84500, New York City Transit Authority v, Beazer, 440 US 568 (1979)
(refusal to employ methadone users could possibly state disparate impact claim).
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report on smoking in the workplace notes that 40 percent of white men smoke
while 47.7 percent of black men smoke. Therefore, a no smoking rule would
exclude a higher percentage of black men. If the matter went to court, one
question would be whether this, or some other statistical disparity, would be
great enough to support a claim for unlawful discrimination,

Even if statistics showed that a smoking ban disproportionately excluded
blacks or another protected group, there is another question. Does the law
prohibit discrimination based on a voluntary trajt? Paople are not born smokers
and can quit smoking. Smoking is not an immutable trait necessarily connected
with blacks or women. Consequently, smokers challenging a smoking ban based

on Title VIl would face an uphill battle.

Xil. SUMMARY AND CONCLUSION

lncreasing_ly, employers are restricting smoking in the workplace. Whether
PECBA requires management to bargain before implementing smoking rules is not
yet established. Regardless of how the Employment Relations Board rules,
however, employers are well-advised to consult employees before adopting a
policy and to involve a cross-section of the workforce: smokers, non-smokers,
and former smokers. Such consultation will lead to greater acceptance among

those who must work under the policy.
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