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CONSTITUTIONAL AMENDMENT RELATING TO
SCHOOL PRAYER

WEDNESDAY. JUNE 19, 1985

U.S. SENATE,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE J UDICIARY,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:40 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Orrin G. Hatch
(chairman of the subcommittee) presiding.

Prgsent: Senators Grassley, DeConcini, Simon, Denton, and Thur-
mond.

Also present: Stephen Markman, chief counsel and staff director;
Randall Rader, general counsel; Robert Feidler, minority chief
counsel; Diane Stark, clerk; Lisa Johnson, clerk; Craig Thorley,
Roger Moffitt, and West Doss.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR
FROM THE STATE OF UTAH, CHAIRMAN, SUBCOMMITTEE ON
THE CONSTITUTION

Senator HarcH. Ladies and gentlemen, today’s hearing marks
the seventh day of hearings of the Subcommittee on the Constitu-
tion over the past 3 years on the subject of the proposed amend-
ment to the Consticution relating to voluntary school prayer. In
particular, this hearing comes in response to this month’s Supreme
Court decision in Wallace v. Jaffree in v hich the Court held uncon-
stitutional a silent prayer statute enacted by the State of Alabarna.

During the 98th Congress, this subcommittee reported out two
separate constitutional amendments relating to school prayer. This
marked the first tim since the Engel and Abington decisions in
the early 1960’s tha. a committee of Congress had reported out
such a proposal. The debate that ensued on the Senate floor was, in
31){) judgment, a thoughtful one, and a long overdue congressional

ebate.

Now, this debate focused upon a proposed constitutional amend-
ment drafted by the Reagan administration which sought to re-
store the right of school districts to establish periods of voluntary
vocal prayer. This proposal was ultimately supported by a 56-to-44
vote in the Senate, but it fell 11 votes shy of the requisite two-
thirds majority vote required under our Constitution.

A companion amendment, however, was also part of the agenda
and was also reported out of this committee, but was never accord-
ed an opportunity for debate at that particular time. This proposal,

(h

/\




2

sponsored by the distinguished chairman of this committee, Mr.
Thurmond, the distinguished ranking member of this subcommit-
tee, Senator DeConcini, and myself, would have permitted only the
exercise of voluntary silent prayer. This amendment is embodied at
present as Senate Joint Resol:tion 2. As a result of the controversy
generated by the Wallace v. Jaffree case, it is my expectation that
today’s hearing will focus upon the question of a silent prayer con-
stitutional amendment.

I do not intend to bring out the vocal prayer amendment, it
having had its opportunity last year. I will not argue the case for a
proposed amendment, except to suggest that the policy and consti-
tutional considerations involved in such an amendment are sub-
stantially different in important respects from an amendment per-
mitting vocal exercise in school prayer.

I would call to the attention of my colleagues the thorough com-
mittee report prepared on this subject during last year's committee
consideration.

[The text of S.J. Res. 2 and Senator Specter's prepared statement
follows:]




09t CONGRESS
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Propoang an amendment to the Constitutton of the Unmited States relating to
voluntary silent praver or reflection

IN THE SENATE OF THE UNITED STATES

JANUARY 3, 1985

Mr Hates (for himseli and Mr DEConcian mtroduced the followimng joint
resolutton, which was read twice and referred to the Commttee on the Judierans

JOINT RESOLUTION

Proposing an amendment to the Constitution of the United

States relating to voluntary silent praver or reflection.

1 Resolved by the Senate and House of Representatives

[ 3]

of the United States of Amerca in- Congress assembled

o

(two-thirds of each House concurring therein), That the fol-
4 lowing article is hereby proposed as an amendment to the
5 Constitution of the United States, which <hall be valid to 1l

6 intents and purposes ax part of the Constitution if ratified by
purp p \

-1

the legislatures of three-fourths of the several States within

x

seven vears from the date of its submission to the States by

o

the ('ongress:
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1 “ARTICLE —
2 “Nothing m tlns Constitution shall be construed to pro-

3 ubit individual or group silent prayer or reflection in public
4 schools. Neither the United States nor any State shall require
S oany person to purticipate in <uch prayer or reflection, nor
6 shall they encourage any particular form of praver or reflec-

7 ton.”,
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PREPARED StATEMENT OF HON ARLEN SpECTER A U 8 SENATOR FROM THE STATE OF
PENNSYLVANIA

1 oppose SJ. Res. 2, which would amend the U S Constitution to permit silent
ﬂrayer in school, because I believe 1t is unnecessary since it 1s now permissible to

ave such silent prayer.

The opinions of the members of the Supreme Court 1n the case of Wallace v Jaf-
free, 105 SCt. 2479 (1985), make clear that silent prayer in school is permissible
under the Constitution.

In Jaffree, the Court struck down an Alabama statute which provided for a daily
period of silence in all public schools for meditation or voluntary prayer. The Court
made clear, however, that the basis for its holding was the clear evidence of an im-
proper purpose on the part of the Alabama legislature in enacting the statute. In
effect, the Court said that although Alabama professed neutrality in the matter of
religion, the legislative history made clear that Alabama, in fact, had enacted the
moment of silence law for the sole purpose of advancing religion. Under previous
Court decisions, proof that the State’s law had no secular purpose required that it
be held unconstitutional

The various Justices’' opinions make clear that moment of silence statutes hike
Alabama’s certainly could have legitimate secular purposes; and they state—albeit
in dicta—that such a statute would be upheld as constitutional.

Justice O’Conner, in her concurring opinion in Jaffree, stated that it was only the
peculiar legislative history of the Alabama law which caused her to deem it uncon-
stitutional. Noting that “moment of silence laws in other states do not necessarily
manifest the same infirmity,” 105 S.Ct. at 2496, Justice O’Conner emphasized that
“even if a statute specifies that a student may choose to pray silently during a
silent moment, the state has not thercby encouraged prayer over other specified al-
ternatives.” Id. at 2499. Thus Justice O'Conner already would uphold as constitu-
tional the very type of law S.J Res. 2 seeks to “legalize "

Justice Powell “agreeld] fully with Justice O’Conner’s assertion that some
moment-of-silence statutes may ge constitutional.” 1d. at 2493 And the three dis-
senting Justices—White, Burger, and Rehnquist—made clear that they would have
upheld even the Alabama prayer statute in question.

Thus, 5 of the 9 Justices stated that they would uphold as constitutional a careful-
ly drafted and properly conceived statute providing for a moment of silence, during
which a student could pray silently, meditate, or do nothing at all As Justice
Powell noted in his concurring opinion, even the Court’s opinion (written by Justice
Stevens) suggests that conclusion. 1d. at 2493.

During private conversations with Charles Fried attendant to his confirmation as
Solicitor General of the United States, I had occarion to discuss my reading of the
opinions in Jaffree. Mr Fried concurred in my judgment that the various opinions
in Jaffree indicate that a majority of the Court would uphold moment of silence
statutes as constitutional, if properly drafted and motiva

In this context, I think a constitutional amendment is inappropriate. If not plain-
ly unnecessary, an amendment certainly is premature. amendment of the Constitu-
tion should, at a minimum, be reserved for situations where the Court has spoken
clearly and finally, and there is no recourse other than the amendment process The
opinions in Jaffree, if they do nothin% else, make clear that the Court has not defini-
tively ruled against moment of silence statutues and voluntarily silent school
prayer.

Because I believe it presently is permissible under our Constitution, I oppose S.J.
Res. 2 a* this time.

Senator HatcH. We are fortunate to have with us today an excel-
lent panel of witnesses, of widely varying rerspectives, who will
assist us in the consideration of this extremely important issue. We
thank each of them for being with us this morning and look for-
ward to their testimony.

We are going to calfl upon two Members of Congress, for 5 min-
utes of testimony each, at the beginning of this hearing, and then
we will move to our panel of four eminent scholars in this particu-
lar area.

Our first witness will be the distinguished Member of Congress
from Ohio, Representative Thomas Kindness. Representative Kind-
ness i8 a member of the House Committee on the Judiciary, and is

ERIC L
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the principal sponsor of President Reagan’s school prayer proposal
in that body.

Our next witness will be the distinguished Member of Congress
from Texas, Representative Joe Barton Representative Barton has
also been a leader in the effort to secure a constitutional amend-
ment relating to school prayer.

We would like you gentlemen to take vour seats, and then I am
going to turn to the distinguished ranking member on this commit-
tee, Senator DeConcini, for his opening statement.

OPENING STATEMENT OF HON, DENNIS DeCONCINL A U.S.
SENATOR FROM TH® STATE OF ARIZONA

Senator DECoNcINI Mr. Chairman, thank vou very much. I am
going to be brief.

First I want to compliment you, Mr. Chairman, for vour diligent
and persistent effort to restore silent prayer I only wish that the
Senate and administration had taken your sound advice last Con-
gress when we introduced Senate Joint Resolution 212

Unfortunately, last year we did not have the administration’s
support to enable us to succeed; even though, it was obvious that
the President’s vocal prayer amendment was not going to pass.

So, Mr. Chairman, my hat is off to you for bringing silent prayer
back in a timely way.

The Supreme Court has recently held that States may not en-
dorse religioa, even in the form of silent prayer, in our public
schools. We are a Nation of religious pecple; the evidence sur-
rounds us in our coinage, in our national anthem, in our Pledge of
Allegiance; our faith in God, expressed through prayer, is richly
engrained in American history. The purpose of the first amend-
ment establishment clause was not to erect a wall of separation be-
tween the States and religious expression. Its purpose was to pre-
vent the establishment of a preferred religion by the State and to
maintain the proper supportive role between the State and expres-
sion of religious values. The courts have transformed the original
intent of the establishment clause that Congress shall be neutral
regarding competing religion views and to a notion of neutrality
between religion and irreligion. Congress must now restore the tra-
ditional understanding of the first amendment'’s establishment
clause by passing an amendment to the Constitution clearly stating
the nature of these rights.

Mr. Chairman, I think Senate Joint Resoiution 2 does just that.
It allows individuals to remain totally neutral and not feel com-
peiled to participate 1 religious activities. At the same time, it pro-
vides constitutional protection for those who wish to engage in
silent prayer.

I look forward to the silent prayer hearings, and I hope that we
can keep the amendment on track. Also, I am pleased, Mr. Chair-
man, that you are not going to continue to hold hearings on the
vocal prayer amendment because I think, as you do, that we must
proceed with an amendment that Congress will accept.

Thank you, Mr. Chairman.

Senator HarcH. Well, thank you, Senator. I appreciate your kind
remarks.
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Another eminent member of our committee, Senator Simon, we
will turn to you at this time.

OPENING STATEMENT OF HON. PAUL SIMON, A US. SENATOR
FROM THE STATE oOF ILLINOIS

Senator SimoN. I thank you, Mr. Chairman.

I am afraid I am going to be a minority on this question here
today, Mr. Chairman. I agree with Senator DeConcini, Thoinas Jef-
ferson’s phrase, “a wall of separation,” that was used simply in a
letter to a Baptist minister, is not an apt description. But I think
that we have to be very, very careful. There are things that Gov-
ernment can do well, like providing education assistance to stu-
dents, or building highways. There are things that Gcvernment
cannot do well, and one of those is to promote religion.

I understand the yearning that people have for ideals and moral
values, My father was a Lutheran minister. But I think we have to
be awfully, awfully careful in this area. And this does not apply to
your immediate bill, but there are obviously people who are dissat-
isfied because, as Senator DeConcini said, it does not go into the
spoken prayer. I remember my foriner House colleague, a colleague
of Congressman Kindness, Dan Glickman, who represents the
Wichita, KS, area, telling about when he was in the fourth grade,
and every morning he was excused from the room while they had a
prayer—Dan Glickman happens to be Jewish—and every morning,
after the prayer, he was brought back in. Every morning, all the
other fourth graders were being told, “Danny Glickman is differ-
ent,” every morning, Danny Glickman was being told, “You are dif-
ferent.” I do not think that ought to happen in a democracy, and it
should not happen whether it is a spoken prayer or if it is a man-
dated silent prayer.

I think we also fool ourselves into confusing symbols of religion
and religiosity with genuine religion. And we too easily, particular-
ly in the arena of politics, want to wrap ourselves in the symbols
and the religiosity, rather than looking to the genuine product. Our
homes, our churches, our synagogues, are the place where we
ought to be promoting religion

I think there are things that we can do that are completely neu-
tral, where Government can provide assistance—for example, tax
deductibility. But we provide that to Christians, to Jews, to Bud-
dhists, to Moslems, to the atheists. to anyone. In this area there is
real neutrality. That, it seems to me, is the proper role for Govern-
ment.

Thank you, Mr. Chairman.

Senator HATCH. Thank you, Senator.

I think that your analogy of Dan Glickman is a very good one
because Congressman Glickman, in spite of being exposed to vocal
prayer, has wound up as a Congressman in the U.S. Congress.

And I might mention, I think the issue here—and I might also
say that that is the beauty of the silent prayer amendment, be-
cause it is silent prayer or reflection, which allows any religious
person to pray in any manner he feels, silently, and does, I think,
do something that is very important in this country. What silent
prayer reflection will do is it will end the governmental prohibition

ERIC I
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against school prayer, and I think, end the controversy. To me,
that is what is more important than the form of prayer. But those
who do not want to pray can merely reflect.

So, I think that it covers everybody, and I think Senator DeCon-
cini made a pretty good point in his case.

And I might add, under the silent prayer reflection amendment,
Dan Glickman would not have to leave the room, because he could
reflect or pray in his own religious persuasion.

Let’s turn to Congressman Kindness at this time.

STATEMENT OF HON. THOMAS N. KINDNESS, REPRESENTATIVE
IN CONGRESS FROM THE STATE OF OHIO

Mr. Kinpness. Thank you, Mr. Chairman, and distinguished
members of the subcommittee.

I would like to first express a great deal of thanks for the oppor-
tunity to appear before you this morning to share in what light
may be shed upon the general subject of school prayer.

This subject, I think, from the standpoint of one who serves on
the other side of Capitol Hill, in the House of Representatives, has
had insufficient examination and exposure. We have faced the situ-
ation in which no version of the school prayer issue has been re-
ported by the Judiciary Committee over a period of vears now,
during which efforts have been extended to bring the matter to
debate and vote on the House floor, and only by a discharge peti-
tinn route can such a debate occur on that side of the Hill, in the
other House. It appears that that is indeed the case again this
year.

So, you are to be commended, Mr. Chairman, and members of
the subcommittee, for opening this forum so that we may perhaps
shed some light on the constitutior al issue of freedon: of expression
in our public schools.

The timeliness of these hearings is obvious in light of the deci-
sion recently handed down in the U.S. Sup~: 1e Court in the case
of Wallace v. Jaffree. 1 would submit, Mr. Chairman, that the hand-
ing down of that decision has created a greater focus for those of us
who are concerned with the issue in a deep way, and 1t makes it
clearer thai the Court will indeed not modify its position, but in
fact, the position of the Court has been extended by that Alabama
case.

It is now p:rfectly clea * that the Court majority is willing to in-
fringe upon our first an.endment right of ireedom of speech, so
long as those words are words of prayer and are extended in a
public school.

I applaud your eff~vts witls regard to the silent moment of medi-
tation. That approach does not happen to be in keeping with my
view that the first amendment right of free speech is too important
to modify in the Constitution in tlat respect. But I do believe that
we have a combination of issues .hat must be confronted; they are
al! encompassed within the first amendment. Freedom of assembly
which assembly takes place in public schools and has as its purpose
the expression of words of prayer is also reduced or infringed upon
by decisions of the Court.
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Nevertheless, Mr. Chairman, I most sincerely commend you and
the subcommittee for delving into this subject again. Whatever
may be done to remove the prohibition that exists by virtue of the
construction of the Constitution by the courts ought to be done.
While we may have differences as to the manner in which it ought
to be done, I certainly believe that the issue must not be left
merely to rest.

I will assure you that there will be efforts on the House side that
will be most obvious and continuing and constant, to bring the
other version, the President’s proposed voluntary school amend-
ment, to a point of debate and vote in the other body. But I look
forward to following the series of debates which these hearings will
generate. And I should point out that since the House Committee
on the Judiciary will not be in any likelihood at all reporting any-
thing, the focus is here, the focus of attention. I coinmend to your
consideration the points that I have mentioned. I would be very
happy to submit further material or argumentation, Mr. Chairman,
without burdening this hearing.

Senator HatcH. Thank you so much, Congressman Kindness.

We will turn to you now, Congressman Barton, and look forward
to your testimony.

STATEMENT OF HON. JOE BARTON, REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS

Mr. BarToN. Thank you, Senator.

I want to express my deep gratitude and thanks to you, Senator
Hatch, and the other members of the committee, for holding these
hearings on voluntary prayer. Given the importance of this issue
and the stature of this committee, I am especially grateful for this
opportunity to testify.

I also want to thank this coinmittee for its consistent efforts on
the issue. Those of us in the House of Representatives who favor
school prayer are pleased that this committee reported the school
prayer measure to the Senate last year. and we are grateful that
you are working hard to do the same this year.

The recent Supreme Court decision which struck down the Ala-
bama law that allowed silent med.tation or prayer has focused the
issue sharply in the public eye. This decision was not a death blow
to our efforts, but in fact, has served to reinvigorate our cause. The
dissenting opinions in the case, and even the concurring opinion of
one Justice, show that the issue of prayer in school is far from set-
tled. Throughout America, people are urging firm congressional
action to restore the right of students to pray voluntarily in school.

We want you to know that there is a new movement in favor of
school praver in the House. We request that you send us a measure
that allov voluntary vocal prayer. A number of us in the House
are working together to promote this issue. We have formed a
working group of House Members who are dedicated to this issue.
This group is working with outside groups to generate mail and de-
velop support. My distinguished colieague, Congressman Tom Kind-
ness of Ohio, has also just testified before this committee. Congress-
man Kindness has introduced a bill that proposes a coastitutional
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amendment that would allow voluntary vocal prayer in the public
schools.

We are also pursuing cther legislative efforts to promote this
cause. Amendments will be introduced in committees and on the
House floor that forbid the expenditure of Federal funds for efforts
to hinder voluntary school prayer. An amendment of this kind to
the Justice Department authorization bill was defeated by the close
margin of 18 to 16 in the House Judiciary Committee. This vote
gives us confidence that we will obtain a record vote on whether or
not to allow voluntary vocal prayer in our Nation’s public schools.

As the committee knows, Congressman Kindness’ measure is sup-
ported by the President, and President Reagan is supported by the
vast majority of the American people. Many of my colleagues from
Texas, in both political parties, ;s;upport school prayer.

Of great importance to me, the people of my district strongly
support vocal voluntary prayer in their public schools. My district,
Texas’ sixth, stretches from Dallas to Houston, and includes part of
the city of Fort Worth. It is a diverse district of old cattle ranches
and small towns and new industries and suburbs. It combines the
hustle of the Sun Belt with the traditions of the Bible Belt. In 1984,
a poll revealed overwhelming support for voluntary prayer. This
past spring, I sent out a questionnaire to my entire district and
asked them this question: “Do you favor enactment of a constitu-
tional amendment allowing vocal voluntary prayer in school?”

Mr. Chairman, the people of Texas do noc take lightly the pros-
pect of amending our Constitution, but 68 percent of those who re-
sponded answered ‘“Yes.”

Recently, I was able to get away from the hustle of Congress and
the committees and trips to the District and visit briefly the Jeffer-
son Memorial. The weather there was nice, and there were many
visitors from all across America. I listened to the hushed expres-
sions of wonder at the beauty and spirit of the place, and the rever-
ent explanations by parents to children of the meaning of Jefferson
and his words.

I know that Mr. Jefferson’s exact religious beliefs are the subject
of some dispute and long discussion among scholars and political
advocates, and I am not here to end that dispute today. But his
words and thoughts are on clear public display, on his national
monument:

Almighty God hath created the mind free All attempts o influence it by tempo-
ral punishments and burdens are a departure from the plan of the holy author of
our religions. God, who gave us hberty, gave us life, gave us liberty. Can the liber-

ties of a nation be secure when we have removed a copviction that these liberties
are the gift of God?

Mr. Chairman, in the spirit of liberty proclaimed by Thomas Jef-
ferson, let the U. S. Congress take steps to restore the right of chil-
dren to pray in school.

I thank the committee for this opportunity to testify.

Senator HatcH. Thank you, Congressman Barton.

We appreciate the leadership of both of you in the House, and
particularly you, Congressman Kindness. You have been a bulwark
over on the Judiciary Committee in so many ways over there, and
very seldom can we get any of these issues up in the Judiciary
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Committee in the House, and it must be kind of a lonely vigil from
time to time.

Mr. KinpNEss. We have a lot of fun, Mr. Chairman.

Senator Harch. I think you do. [Laughter.]

I want to thank both of you for taking time to be with us today.
Thank you for coming.

Mr. KinpNEss. Thank you, Mr. Chairman.

Mr. BarToN. Thank you.

Senator HatcH. We will at this time call on our panel.

Our first witness will be Prof. Michael Malbin, who is resident
fellow at the American Enterprise Institute, and one of the out-
standing scholars on the history and development of the establish-
ment clause of the U.S. Constitution. In particular, he is the author
of two outstanding monographs, “Religion anrd Politics: The Inten-
tions of the Authors of the First Amendment,” and ‘‘Religion, Lib-
erty and Law and the American Founding.”

Our second witness will be Prof. Norman Redlich, a man I
admire a great deal, who is professor and dean of the Law School
at the New York University and a distinguished scholar on consti-
tutional law. We welcome you here, Professor Redlich, as well.

Our third witness will be Tom Parker, who is a partner in the
Alabama law firm of Parker & Kotouc. He was the lead attorney
for the State of Alabama in this month’s Supreme Court decision
on school prayer, Wallace . Jaffree.

And our final witness will be Dean Kelley, who is the director of
Religious and Civil Liberties of The National Counci’ of the
Churches of Christ in the U.S.A., here in Washington, DC.

We feel as though you four can represent the two sides of this
debate as well as any four people on Earth, so we are delighted to
have you here, we are delighted to listen to you, and of course, we
will have some questions for you when we complete all of your tes-
timony.

Dr. Malbin, we will begin with you. We would like to have you
suramarize, if you can. We have read your statements, and some of
them are quite lengthy. We will put every statement in the record
as though fully delivered. The summaries will be importa ‘t, and
we would like you to limit yourselves to 10 minutes, if you can, and
then we would like to have some questions, because we have a
number of members of the committee who have questions on this
issue.

Professor Malbin.

STATEMENT OF A PANEL, INCLUDING: DR. MICHAEL MALBIN,
RESIDENT FELLOW, AMERICAN ENTERPRISE INSTITUTE,
WASHINGTON, DC; DEAN NORMAN REDLICH, COLLEGE OF LAW,
NEW YORK UNIVERSITY, NEW YORK, NY; THOMAS F. PARKER
IV, ATTORNEY, PARKER & KOTOUC, P.C., MONTGOMERY, AL;
AND REVEREND DEAN M. KELLEY, DIRECTOR OF RELIGIOUS
AND CIVIL LIBERTY, NATIONAL COUNCIL OF THE CHURCHES
OF CHRIST IN THE U.S.A,, WASHINGTON, DC

Dr. MaLBIN. Thank you, Mr. Chairman and members of the sub-
committee, for asking me back again.
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For the record, I will be giving my own opinions, based on my
research. I am not here representing the American Fnterprise In-
stitute as an organization. AEI takes no positions as an organiza-
tion on matters of public policy.

As you know, I did testify here 2 years ago, and you have men-
tioned that. At that time, I noted that, based on my historical re-
search: One, I thought a silent prayer or reflection amendment
would be consistent with the original purpose of the first amend-
ment’s establishment clause; and, two, I said that the original in-
tentions were not consistent either with the Supreme Court’s cur-
rent rule of law or with the vocal prayer amendment. Nothing has
happened to change my opinion. For the sake of simplicity, there-
fore, I would request that you simply insert my 1983 subcommittee
and full committee testimony into the record.

Senator HatcH. Withou* objection, we will place it in the record.

Dr. MaLsin. Two years ago, Senator, one of the main arguments
people used against a silent prayer or reflection amendment was
that the exercise was silly. The Supreme Court would never rule
against silent prayer, the opponents said. Well, guess what? The
Supreme Court just ruled. Well, ruled what? I am not at all sure
what, beyond the narrow holdings of Jaffree. The Court struck
down a law that used the word “‘prayer” in a silent prayer or medi-
tation statute. A majority of the Court also seemed to say that
some moment of silence statutes might pass constitutional muster,
but there was no majority indicating what kind. Some of the opin-
ions suggested that a statute using the word “prayer” might be ac-
ceptable if adopted under different legislative circumstances. On
the Jther hand, a statute that did not use the word “prayer” might
stiu be considered unconstitutional. depending upon the legislative
history. All we really know from this opinion is that a majority of
the Court is willing to promise us years of litigation, while they
busily examine every State law, city ordinance, and local board of
education ruling, presumably to reach different conclusions for
identically worded provisions or statutes depending upon the
speeches that staff members insert into the legislative record after
debate is closed.

Let me get beyond the Jaffree case, therefore, to the underlying
issue. The argument against having a silent prayer or reflection
statute or amendment begins from the observation that sach a stat-
ute would encourage religion. Well, I agree with that. A moment of
silence probably does encourage religion more than not having a
moment of silence. If teachers can go further as they introduce the
moment of silence and say that students are free to use the
moment to reflect or pray silently, well, that probably would en-
courage religion more than a moment of silence without an intro-
duction.

Does this mean that a moment of silent prayer or reflection vio-
lates the Supreme Court’s neutrality doctrine? T do not know. That
depends on how judges apply the neutrality test.

Let’s assume a hypothetical statute that offers students a menu
of choices, without favoring or preferring any of them. The terms
of the statute itself, by hypothesis, would neither encourage nor
discourage religion. Religious and nonreligious thoughts would be
equal. On these grounds, the statute would pass the neutrality test.

i"(
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Well, we just said that having a statute encourages religion more
than not having a statute. If the statute is measured against doing
nothing, therefore, it would fail the test, even if the statute on its
own terms would pass.

You can begin to see why the Court got itself involved with
making case-by-case judgments. The neutrality test does not get
you anywhere in these kinds of cases. The conclusion would depend
not so much upon particular legislative histories as upon the ques-
tion or measuring rod that an individual judge is using. This is a
formula for rule by discretion, not rule by law.

So far, I have questioned the way the court applies the neutrality
test in a particular situation. I turn now to the neutrality test
itself. I do not want to use your time, as I have already said, to
repeat the historical conclusions that I have summarized in previ-
ous appearances. Suffice it to say that Congress had no intention in
1789 of prohibiting a law that happened to aid religion or preferred
religion over nonreligion, as long as the law did two things—as
long as it did not discriminate among religions and as long as it
satisfied the very significant test of having been passed in pursuit
of a power that was legitimate and that was delegated to Congress
under article I.

For example, the Northwest Ordinance reenacted by the First
Congress gave land to churches to build schools. The land was
available to anyone who wanted it, but the provision clearly did
help churches. There were no public schools at the time. What
made the ordinance legitimate was: (a) that it was passed in pur-
suit of Congress’ authority to administer the territories; and (b)
that it did not discriminate among potential school builders.

What happens if we use the historic nondiscrimination test to
judge the vocal and silent prayer amendments that have been in-
troduced to the Senate? There would be no question about the va-
lidity of silent prayer in my opinion. Silence does not discriminate
in favor of or against anybody. Nobody can possibiy be harmed. No
imprimatur is given by the State. All the State is saying when it
provides a moment of silence or prayer or reflection, as long as
that phrase “or reflection” is used, is that its official policy is to
create conditions under which people who v ant a moment to them-
selves may have it. By letting the word “prayer” appear in a stat-
ute, the State is saying that it respects and encourages religion and
religious opinion. But the State is not saying that an opinion needs
to be religious to be respectable.

If T may, I would like to say a word about vocal prayer. It is not
the major focus today, but as we have just heard from previous wit-
nesses, it has been reintroduced, and some people will try to move
it forward.

My own view is that unlike the situation with a moment of si-
lence, there is no conceivable w 1iy—none—for a State to encourage
vocal prayers in a public school without discriminating against
somebody. No prayer can be meaningful to some religions without
being offensive to other religions, even if we set atheists aside for
the moment.

The first amendment was meant to encourage religious diversity,
and it did. This country is far more diverse than the United States
of 1789. The Book of Mormon was not written until 40 years after
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the amendment; heavy Catholic immigration did not begin for an-
other decade or so; the large wave of Jewish migration from East-
ern Europe began at the end of the 19th century. It was not until
this century that we began seeing large numbers of adherents to
the major Eastern religions. Meanwhile, many of the protestant
sects that were here from the outset have come to disagree at an
accelerating rate during this century over God's personal role in
the events of this world. These differences in turn imply different
theological interpretations of the meaning, efficacy, and content of
prayer. Does God listen to prayer? Does God intervene? These
points are controversial among theologians.

Under these conditions, I would defy anyone to find a prayer
that could satisfy everybody who calls himself “religious’—again,
forgetting the nonreligious for the sake of analysis and argument.
Even a simple prayer, thanking God for the food we eat, is a state-
ment that invokes a being whose attributes are not at all consist-
ent with the supreme power accepted by Americans who happen to
be Buddhists, Hindus, or even many contemporary Unitarians. It is
simply absurd to imagine that there might be such a thing today as
a consensus vocal prayer.

What about the well-meaning people who recognize that any
prayer will offend some people, but believe that the majority must
have rights, too? Well, the majority do have rights, but those rights
do not include the right to have the State give official sanction to
one form of prayer over others. To say that the minority may leave
the room or remain silent while others pray does not negate the
State’s sanctioning of one sectarian belief over others.

For these reasons, I believe without reservation that a national
vocal prayer amendment, no matter how qualified, would be dan-
gerous, far worse than the status quo after Jaffree, and I say this
despite all the criticisms that you know I have made of all the
Court’s rules of law since Everson.

The majority’s right to pray couid just as well be encouraged by
a silent prayer or reflection amendment as by a vocal one. In a
moment of silence, one is encouraged to speak internally in one’s
own religious voice and not to engage in watered down empty
phrasemaking. Silence protects and encourages prayer. What si-
lence hurts is the ability to persuade or proselytize, or give public
witness to one’s faith. None of these are appropriate activities for
the State under our form of government.

Our political community is based on principles that respect and
honor the importance of religion. But to say that our political com-
munity presupposes a friendliness to religion does not make us a
religious community. The distinction between friendliness and
being a religious community is subtle, but crucial. It is the kind of
distinction that n..~ always let Americans, from yesterday's Pil-

ims to today’s Iranians, o flee their home countries while their

ormer compatriots fought civil wars to save each other’s souls.
Great countries sometimes depend upon great but subtle principles.
Some people who nave been angry at the Supreme Court have let
their anger cloud the subtlety of their judgment. Anger may be jus-
tified, but unsubtle reactions are nct—too much depends on it.

Senator HatcH. Thank you, Professor Malbin.

[Statement follows:]

(
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STATEMENT OF MICHAEL J. MALBIN, RESIDENT FELLOW,
AMERICAN ENTERPRISE INSTITUTE

Mr. MaLein Mr. Chairman, thank you ) .

As you have indicated, I am a political acientist at the American
Enterprise Inatitute for Public Policy Research where I am a resi-
dent fellow. .

1 appreciate your asking me to testify here today on what the
members of the First Col intended the establishment clause
to mean and the implications of that meaning for contemporary
concerns about achool prayer and other issues

What | have to say nﬁ be my own opinions, based or. my own
published investigation of the historical record. As you know, AEI
takes no organizational positions on matters of public policy, and
on this subject as on many others, there is a wide diversity of opin-
ion at the institute. .

Mr. Chairman and Senator Grassley, I know your time is limited.
I will summarize my historical research briefly, and to support
what | say, I request the two items you mentioned be inserted 1n
the record or submitted for the record, as well as a chapter called
"Religion and the Founding Principle,” from Walter Berns' boo
“The First Amendment and the Future of American Democracy.

Senator Hatcn Without objection, they will be inserted into the
record after your oral statement.

ORIGINAL INTENTIONS

Mr. MaLsin. The Sugreme Court has held since 1947 that the
first amendment’s establishment clause applies to the States ag
well as Congress, and that it prohibits both State and Federal law
from giving direct or indirect assistance to religion.

The law, according to the court, must be strictly neutral between
religious and secular institutions and activities. The Supreme
Court asserted in Everson, Engel, and Schempp that its neutrali?’
test was based on the intentions of the authors of the first amend.
ment.

As evidence, it drew upon a phrase, “wall of separation,” from a
private letter wnitten by Thomas Jefferson in 1802, and some state-
ments Jefferson and Madison made in support of the 1784 Virginia
Bill for Establishing Religious Freedom But Jefferson was not even
s member of the First Congress Madison was the floor manager
for the amendments, to be sure, but one should not interpret the
resnult of a collective deliberation solely from statements made by a
floor manager in an entirelzediﬂ'erent setting 5 years befcre, par-
ticularly not when we have better records available in the “Annals
of Congress.”
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The debates aver the Bill of Rights in the “Annals” are less com-
plste than we might wish, but there was more discussion of the es-
tablishment clause than of most of the other proposed amend-
ments. Although the debate left many questions unsettled, it was |
clear on some key points. |

Madison thought the Bill of Rights was not necessary given his |
views on enumerated powers and his views on the necessary and
proper clause. The best protection, he thought, against a national ‘
religious establishment, or against all forms of majority tyranny,
was an extended republic that was friendly to and fostered a multi- |
plicity of sects, opinions, and interests. |

Nevertheless, to respond to concerns raised during ratification, |

he agreed to sponsor a set of amendments in the First Congress.
One of them read, “No religion shall be established by law ” It was
mterpreted by Madison to mean, “that Congress should not estab-
lish a religion.” Please note that Madison said Congress should not
eatablil:h a religion, not that Congreas should not establish religion
as such.

But Madison's interpretation did not match his own original lan-
guage. This led members of Congress to express two different kinds
of concerns. One, to quote Benjamin Huntington, was “that the
words might be taken with such latitude as to be extremely hurtful
to the cause of religion "

The other was that the amendment might permit Congress to

laws that would threaten religious establishments in the

tes. Various formulas were offered to deal with both issues

Some would have limited the amendment to the establishment of

articles of faith, but that did not satisfy members whc were con-
cerned about other less discriminatory issues.

Another formula—and this one was adopted temporarily— would
have prohibited any law touching religion. That formula would sat-
isfy today’s most extreme separationists at the national level, but it
also would have barred any law that even indirectly affected estab-
lishments in the States.

The final language compromised both issues: Laws touching reli-

] note the phrase, pecting
ment of religion,” rather than “the establishment of religion.”

But the language did not prohibit laws that might tend to assist
reliﬁion as such. The First di¢ not expect the Bill of
Rights to be inconsistent with Northwest Ordinance of 1787,
which the Congress re-enacted in 1789. One key clause in the ordi-
nance read as follows: “Religion, morality, and knowledge bein
necessary to good government and the happiness of mankind,
schools and the means of learning should forever be encouraged.”
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This clause clearly implied that schools, which were to be built
on Federal 1anda with Federal assistance, were expected to promote
religion as well as morality. In fact, most schools at this time were
church-run, sectarian schools. However, the aid was open to any
sect that applied.

In summarizing the history, I should like to emphasize the broad
area of agreement between Madison and others in the First Con-
gress; they all wanted religion to flourish, but they all wanted a
secular goverr.ment. They all thought a multiplicity of sects would
hslp prevent domination by any one sect and thus help avoid the
religious divisiveness and religious warefare with which they were
all o0 familiar from recent English history. We should not [ose
sight of the importance of this concern about divisiveness to the
framers as we seek to correct recent misinterpretations of their
intent.

At the same time as they were concerned ahout divisiveness,
however, most members of the First Congress also thought religion
was useful, perhaps even necessary for teaching morality. Most
also thought a free republic needed citizens who had a moral edu-
cation. They thus tended to view nondiscriminatory aid to religion
not as a policy designed to achieve religious objectives, hut as one,
to use the current language, “with a secular purpose and effect.”

CONTEMPORARY IMPLICATION

What does this all mean for contemporary dehbenhon? Obwious-
ly, the intentions of the framers cannot be binding zn you. The
amending power specifical’y grants you the authority to make your
own determinations.

On the other hand, | personally believe the framers’ intentions
offer more than historical guidance. I believe their principles were
wise and ,croain 00 today.

In applying the framers’ view of establishment, we first have to
decide to handle the federalism issue. Tiae establishment
clause, we saw, prohibited Congress making laws to help or hurt
the State rehgioul establishments. The Everson case of 1947 sad
the 14th amendment applied the establishment clause to the
States. This created a logical absurdity Applying the original in-
tention to the States would mean that no State could make any
law to help or hurt a State religious establisment. Nor can one get
out of this logical absurdity by saying that the 14th amendment
changed the situation. If the authors of the 14th amendment had
thought this, Blaine would not have offered his own famous amend-
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ment, which passed the House and failed in the Senate in 1876 and
mdufoﬂm-“NoShhlbnllmhmthmpncﬁngmuub-
lishment of religion or ting the free exercise thereof.”” This
amendment clearly d have been redundant if the original sup-
porters of the 14th amendment, Blaine included, had thought of it
as “incorporating” the establishment clause.

That having been said, I would not have the temerity here to
suggest how you might address the federalism jssue today. Its im-
plications go well beyond establishment and would involve you in
issues relating to the whole of the Bill of Righta.

But let us assume the federalization of the establishment clause
for the sake of discussion, either because it is a judicial and politi-
cal given, or because we accept it, as I do, as sound policy, if not

law. And I do not believe it is good law in issues relating to
religious establishments.

Under. this assumption, how do some contemporary issues meas-
ure up to the rest of what the framers intended in the establish-
aent clause? Now, some issues are easy, in m opinion, despite
some lower court rulings. Tuition tax credits and education vouch-
ers would be allowed under any nondiscrimination test. Under the
framers' test, they clearly do not discriminate among religions.
Under the more modern test, they would not discriminate in favor
of religion as such, as long as the amount of aid did not exceed
Government spending for public school students.

Equal access is slightly mure difficult, but only slightly Prowid-
ing equal access to school facilities for religious clubs after hours
seems to raise no questions o. _scrimination, as long as the build-
ing remains open for other clubs anyway; allowing them during
school hours might te more problematic, but that would depend on
particular fact situations.

SCHOOL PRAYER

Prayer, I think, is much trickier than tax credits or vouchers or
equal access. I think most peﬂ:le would agree today that requiring
a student to say a prayer would be unacceptable, and no one is ar-
guing that you should.

There is no such thing, in my opinion, as a nondiscriminatory
prayer. Even » nondescript prayer thanking God for the food we
eat invokes a being that is not at all consistent with the supreme
powers accepted by those Americans who may be Buddhists or
Hindus or members of one of the other large Eastern religions
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What about voluntary prayer? Here we have to be more precise
than the President's pro) amendment about what is or is not
voluntary Is a prayer voluntary if students are told by their teach-
er that Itxey may stand mlently while their classmates recite words
written by public officials, the situation in the Engel case? | think
auch a situation might be voluntary for adults but, contrary to
what some have said here, I do not think it is the same thing for
children. Yes, children may out, but only at the cost of assert-

and maintaining their dificrence from their peers. This can be
a price (o ask of children. It is not entirely free. And I believe
it helps promote the tension and divisiveness the framers were

to avoid.
does it make any difference if we keep the above facts, but
use a proyer that was not written by public officials, such as Bible
readings or the Lord'a Prayer, such as we had in the Abington v.
Schempp and Murray v. Curlett cases.

Here, again, I believe the Supreme Court reached a decision that
was consistent with the framers’ intentions, even as it misstated
the framere’ intentions and implied what I believe tv be a misguid-
ed rule of law. The aituation is no more voluntary than the one in
Engel, and in addition, prayers or readings from one religious
source must in their nature discriminate among rehgions. They
canno! help doing otherwise.

Well, what if a teacher just asks atudents to take turns ludini
the class in whatever the student may wish, another court case
That would chaage the discrimination’a predictability. But it vould
increase the potential divisiveness. It would leave everything else
the same. What if the teacher just said, “Let us pray” follawed by
silence? That would be less of a problem, but still a problem, even
using the framers’ test. The fact is that many religious people do
not pray, as most of us think of prayer. Prayer, in my own religion,
involves what Martin Buber called an “I-Thou" relationship. One
prays to a divine being who cares. The idea of prayer, therefore, is
very different from that of meditatior., which is what one does in
many eastern sects. Meditation among some Buddhists, for exam-
ple, involves becoming something, not asking or thanking or prais-
ing.

MOMENT OF SILENCE

Finally, what if the teacher says just a little more and calls for a
moment of silence for meditation or prayer or personal reflection?
Here I can see no problem, and I can see a lot of benefit. Some
lower courts, it is true, have held that though teachers may call for
moments of ailence for meditation or personal reflection, they may
not mention prayer.

I find that perverse. The teacher in this aituation is not recom-
mend.i.? rayer, but suggesting it as one of several poesibilities;
yes, in uging prayer among the options may encourage iaore atu-
dents to pray, but thoufh the lower courts found this d=cisive, I
think it is constitutionally irvelevant. It is perfectly neutral among
religions. It is perfectly neutral between religion and irreligion,

Two lower courts have denied the latter by saying that including
prayer serves to encourage religion. It does, hut not at the expense
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of anything else It also serves, ! may add, to encourage everythin
else that 15 mentioned in the same statement The fundamen
mustake here, moving back to the perspective of 1789, is that the
framers thought they were serving secular purposes precisely by
encouraging religion and religious diversity in nondiscriminatory
ways.

TWO BASIC PRINCIFLES

The lower cour: decisions on silence expose a problem that I
think lies at the heart of the current pressure for a school prayer
amendment. The courts, particularly some lowsr courts, have
proven themselves to be extremely insensitive in issues that relate
to religion. People who think the courts have moved beyond neu-
trality to hostility do have some basis for their complainta. There is
a grave r, however, that reacting to insensitivity may
produce some insensitivity of the opposite sort.

Let me give a personal example to explain what I mean.

1 grew up in New York; for £ years I was the only Jew in a class
that was rexu.nred to say the Regents’ fnyer that was overturned
in Engel 1 have no problem personal ly with that prayer. All it
said—and by the wl‘y, this is all it said in the version we recited; it
is slightly different from what you will find quoted in Engel—all it
said was: “Almighty God, we acknowledge our dependence upon
Thee, and we beseech Thy blessings upon us, our parents, our

ers, our country, and upon all mankind.”

As I said, 1 had no problem with that, but most of my classmates
did. No, they were not Buddhists or atheists; moet were Lutherans
or Catholics who thought the prayer was psbulum. So, many of
them added something to give the g‘n&er meaning. At the end,
they would add, “In the name of the Father, the Son, and the Holy
Ghost, Amen.”

Now, I don't blame them for adding those words. After all, what
is the pu of a prayer that has no meaning for the person who
is praying? But what was the real effect of that prayer in this situ-
ation? The majority were faced with an unpleasant choice. Add
lomethim give the prayer meaning or stand there and be of-
fended. t about the teacher? Well, by not disciplining the stu-
dents who added something, the teacher, who I think also was
faced with an impossible choice, permitted the prayer to reinforce
the religion of the majority and thus permitted it to serve some of
ita legislative pu . But she did 80 at the cost of promoting divi-
siveness and intolerance; that is, by heating up the very passions
that the framers were trying to cool off by promoting religious di-
versity.

These passions were the very ones that produced religious war-
fare on a grand ecale and school boy fistfights on a lesser one. And
what for? Did this exercise really do anything more to reinforce
the religious beliefs of the majority than would a moment of gi-
lence? I think not. .

In conclusion, the framers wanted to encourage religion, both,
one, because they thought religion was ulutorz, and thus served a
secular purpose; and two, because they thought diversity and the
requirement of nondiscrimination would promote civil peace. Both
halves of this were equally crucial to them And 1 urge you to keep
them both in mind 1n your deliberations

’
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STATEMENT OF A PANEL, INCLUDING PROF. MICHAEL J.
MALBIN, RESIDENT FELLOW. AMERICAN ENTERPRISE INSTI
TUTE, WASHINGTON, DC, AND ADJUNCT ASSOCIATE PROFESSOR
IN POLITICS, CATHOLIC UNIVERSITY, WASHINGTON, DC,

Professor MaLsIN. Thank you, Mr. Chairman. I should like to
start with this caveat: what | say will be based on my own re-
search. I am not here to represent anyone, and AEI does not take
..nLommintioul Ealitionl on matters of policy.

t me come right to the point, Mr. Chairman, and Senator, as
you requested. You have two amendments before you, the Presi-
dent’s and the silent prayer or meditation amendment. I believe
the Supreme Court, since 1947, has adopted a rule of law that runs
counter to the intentions ¢ the first amendment b{ prohibiting
nondiscriminatory public support for religion Hence, I believe it 1s
lﬂwropriate to amend the Constitution, but or.y to restore its origi-
nal meaning. However, like Professor Cord, I believe the Presi-
dent's amendment to be contrary to the principles of 1789, because
it would foster discnminatory sectarianism.

Therefore, 1 think of the silent prayer amendment not merely as
a fallback compromise. Given the proper understanding, it is the
best expression of the full range of concerns the framers had in
mind almost 200 years ago and that we should have in mind today.
The silent prayer amendment need not be weak-kneed, as some
conservative critics have suggested. It allows public officials to
make a clear, unequivocal statement on behalf of returning reli-
gion to an hono place in public life, and it allows for deep,
meaningful prayers, not the watered-down pablum that comes from

ublicly written compromises. At the same .ime, and contrary to
its se; tionist critics, the silent prayer amendment would not es-
tablish a religion or even establish religion as such. Students would
be free to meditate on whatever they wish. Unlike the situation
that must prevail with any vocalized prayer, no student would be
?requred to accept or even listen to anything he or she found of-
ensive,

Despite the attacks from both left and right, therefore, I believe
that a silent prayer amendment and only a silent prayer amend-
ment, can meet the serious and legitimate concerns—not all the
concerns, but the serious and leg_timate ones, of those who want
prayer, without raising any of the serious and leqitimate concerns
of those who are on the other side.

Let me now go to a more detailed consideration of the issues I
:,}:all do 80 in five parts, and as you suggested, I shall summanze

em.

The first is on the intentions of 1789, the second is on sefaration-
iat ments against silent prayer, the third, on the President’s
amendment; the fcurth, on conservative arguments against silent
prayer, and the fifth on whether a silent prayer amendment is nec-
essary or appropriate at this time

The first part. Mr Chairman, I know you have asked me to come
here primarily because of my published work on this subject. I
have already described that research in subcommittee, and 1 will
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not take your time reviewing a lot of old ground But I would like
to summarize a few main points.

Speaking very broadly, most contemporary intarpretations divide
into two camps, both of which I think are wrong. Separationists,
following the modern Supreme Court, like to sev that the First
Congress intended to erect an sbsolute “wall of separation” be-
tween church and state. They cite a private letter written by Presi-
dent Jefferson in 1802, soms statements made b‘uM.dm 1784
in Virginia and later while he was President. But Jefferson was
not even a member of the First Congress. Madison was the floor
manager of the amendments, it is true; but you know from your

own expsrience that statements of a floor r, made in a com-
pletely different context, several years , cannot be used as
if they represent the result of a collective deliberation. Moreover,

these statements do not even fairly represent Madison and Jeffer-
son, as Professor Cord’s work has shown.

On the other side, conservative critics like to point to the general

ublic practices in the years just after 1789. ely talk about the
act that we have had prayers for many years. If public prayers
were generally acce they say, how can you read the framers as
having intended to prayer? This point of view is valid—I con-
cede that—but it does not go far enough. The framers' view may
well have accepted some exercise which they did not see or under-
stand as being inconsistent with their principles, but which proved
to be inconsistent with the same principles in a religiously more
diverse nation.

To resolve the difference, we have to look at the principles that
the Members of the First Congress intended to convey, and we do
80 based on the Annals of X

Madison's oriﬁul proposal read, “No religion shall be estab-
lishea by law.” He interpreted it in his own opening remarks to
mean “that Col should not establish a religion.” Note that
what he said is should not establish “a” religion, not that
Congress should not sstablish religion as such.

But Madison's interpretation did not match his own original lan-
guage. That led Members of Congrees to exprees two different con-
cerns on behalf of religion. One, to quote Benjamin Huntington,
was “that the words might be taken with such latitude as to be ex-
tremely hurtful to the cause of religion.” The other was that the
amendment did not prevent Congress from gu-inx laws that would
threaten the existing establishments in the States.

The final language compromised both issues in favor of religion.
Laws touching religion were allowed, but not ones that would have
directly curtailed establishments of religion. At the same time, the
langr:age prohibited Federal laws that directly favored one religion
or group of religions in favor of others. Again, note the phrase, re-
specting “an” establishment, not “the” establishment.

But the language did not prohibit laws that might tend to assist
nliﬁion as such. The First Congress did not ex the Bill of
Rights to be inconsistent with the Northwest inance of 1787.
The same First Congress reenacted the Ordinance in 1789 in the
middle of their deliberations about the Bill of Rights One clause in
the ordinance said that schools were to be built on Federal lands
with Federal assistance, so they could promote religion as well as

[ Rt}
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morslity, snd in fact, most schools at the time were church-run,
secul_edrinn schools However, the aid was open to any sect that ap
pli

Ip = mmary, the Members of the First Congress wanted religio::
to flourish, but they wanted s secular government 'l'heg thought a
multiplicity of sects would help prevent domination by any one
sect, and 80 help to avoid the religious divisivenees and warfare
that they knew, from recent En‘ﬂ::: history. We rea!’y .Sould not
lose sight of the importance of their concern about divisiveness, as
we to correct recent misinterpretations. .

At the same time as they were concerned about divisivenues,
however, most members of the First Congress also thought re)igion
was useful, perhaps even necessary for mchini.:onlif;,, Most
also thought a free Republic needed citize, 3 who & moral edu
cation. They thus tended to view nondiscriz.:natory aid to religion,
as long as it was truly nondiscriminatory, as a policy that was de-
signed not to achieve religious objectives, but as one, to use the cur-
rent language, ‘“with s gecular purpose and effect.”

I turn now to the second point, current court doctrine and the
separationist arguments against silent prayer. The Supreme Court
since 1947 has consistently misstated the framers’ intentions, even
os they claimed to be relying on them. The Court in 1947 said thst
neither Congress nor a State may do anything to aid or prefer one
religion over another, even in & nondiscriminatory way. The Court
thus changed law in two ways, first, by prohibiting nondiscrimina-
tory ad, and second, by applying a no-aid interpretation to the
States when the originn.( intention was in part to protect the exist-
ing State establishments.

the Nation-State issue, by the way, if anyone wants to argue
that the 14th amendment changed things, that person has to cope
with the awkward fact of the Blaine amendment.

The current separationist critics of the silent prayer amendment
rely on the Supreme Court “no-aid” and “neutrality” rules to say
:hdat a silent prayer or meditation amendment should be prohibit-

“Enforced classroom silence,” said the New York Times, in a
June 19 editorial, “is hardly less controversial than other prayer
amendments that have been kicking around for years.”

Nonsense. Vocalized prayer is necessarily and inherently dis-
criminatory. Silent prayer is not. A call for silent prayer would
clearly meet the framers' original intentions without requiring
anyone to say nn‘glr:hing, believe anything, or even listen to any-
thing with which he or she did not agree.

But some say that is not the point. For example, the New Jersey
Civil Liberties Union has filed suit against that State's silent
prayer or meditation statute, and it says that the ogro!:oleu: is that
the law openly proclaims its intention that a period of time be set
aside each day for prayer. Well, it does, but that is not the whole
story. The leguslative choice was between a statute that was limited
to silent meditation and one that specifically included the word,
“pﬂyer-"

Yes, ad “‘ng the word, “prayer,” does encodtage religion more
than leaving the word out. It also serves to encourage everything
else that is mentioned in the statute, I find it strange that some of
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the same groups that op, not all, but some of the same groups
that oppose periods of silent prayer or meditation support kinder-
garten classes on nuclear war and junior high school classas on
contraception Wnen challenged, these groups say they are no. ad-
vocating unilateral disarmament or teenage sex. No student will be
coerced or pressured, they say; they just want youngsters to make
an informed choice. Well, precisely so. * do not oppose sex educa-
tion. I believe in informed choice. Noth.ng more is involved in the
silent prayer amendment.

Part three. I now turn to the President's amendment, which
would permit vocal, group, volartary prayer in the clussroom. My

roblem is there is no such /s & nondiscrizuinatory vocal prayer.

ven a nondescript prayer thaniung God for the food we eat in-
vokes a being not at all consistent with the supreme powers eccept-
ed by those Americans who happen to be Buddhists, or Hindus, or
members of one of the other large Eastern religions, or even many
contemporary Unitarians

The narrow holdings in Engel and Abington, therefore, 1n my
view, were both correct. It is their broad rules of law and subse-
quent applications that cause difficulties.

What sort of prayer might be offered under the President’s
amendment? It seems to me there are only three possibilities: one
written by the State, one chosen by the State from sectarian litur-
gy. or one offered voluntarily by a student. Each has a problem. A

tate-authorized prayer is bound to be pablum for some, while dis-
criminating against others. Having the State choose a sectarian
prayer or reading would increase its meaning for some, but also in-
crease the discriminatirn against others. Having students take
turns reading their own prayers would not change the discrimina-
tion. It would only change its source and predictability. But how
could anyone be offended, it might be argued—and the Deputy At-
torney General argued today—if participation is voluntary? What
is offensive about vocal prayer or the use of visual religious sym-
bols, artifacts, or gestures is not that they force minorities to par-
ticipate, but that they inevitably stamp a discriminatory State im-
rrimatur in favor of the religions that may be dominant in any
ocal community.

On the other -oint, however, I do not believe the situation would
be simply voluatary. It might be for adults, for example, when the
chaplain reads before the Senate, but it is not for children.

ildren may opt out, yes, or forcefully proclaim that they are
different, but only at the cost of facirg up to peer pressure and rid-
icule The problem of peer pressure and ridicule, which has been
belittled b:- some, in my opinion gets at the heart of what is wrong
with the President's amendment. The purpose of the first amend-
ment was to support an environment in which religion was hon-
ored, but in which the ions that produce civil strife were
damped down. The President's amendment would honor religion,
but it would also inflame the religious passions in every school dis-
;rictb:xlal the country by turning the content of prayer into a political
oot

The dangers this might entail make me strongly prefer the
status quo to vocal prayer if that were the only choice It is not,
however, as we have indicated
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1 think at least part of the public senses the same danger that |
am indicating The supporters of the President's amendment like
to cite polls that show 75 to 80 percent of the public favors a resto-
ration of prayer in the public schosls But when the questions are
phrased more speci y to include words like “organized group
prayers”’ or “ i voc:ulﬁrayeu." the support drops to the low
to midsixties. Yes, that is still a majority, but it is not the kind of
overwhelmin, consensus that is usually associated with an amend-
ment, and I taink the 10 to 15 percent who shift with the ques-
tion’s wording are trying to tell us something that is worth hear-

mgm Four. Some supporters of the President’'s amendment have
opposed silent prayer because they believe vocal prayer would be
more meaningful. I believe ithe reverse is true V. prayer. as I
said, must either be pablum or meaningful. If it is pablum, who
needs 1t? If it is meaningful, some will be left out To those who say
there is ro harm 1n being left out, and learning about someone
else’s religion, and taking a turn on another day, I say this con-
fuses the purpose of having an amendment. The idea is to restore

rayer, not to run classes in toleration or comparative religion.

mparative religion is permitted now. The aim should be, and I
understand the aim of the amendment to be, to set time aside for
prayer or meditation for every student every day, not to listen 4
dagu and pray 1. .

ilent prayer is an important part of almost every religion. In
my own Jewish religion, the lengthy Amidah, or silent prayer,
comes in the middle of every service, at least three times a day.
Similarly, many candidates with whom I have traveled stop several
times a day, wherever they are, for silent devotion. These periods
of silence are times set aside for intense personal communion with
God. Their content, and their beauty makes the watered-dov'n hp
service of public recitation seem pale by comparison

What about those students who do not know how to pray on
their own, it may be usked? Well, I answer first that it is not the
public schools’ job to teach them. ] would also say that students
will have a chance for more meamngul religious leadership with
silent than with vocal pru‘yer. Every Sunday school could hold dis-
cussions on daily prayers for the coming week. There is 10 way the
clergy could play anything approaching such a role with vocal
prayer.

Finally, what about those who say, as some evangelicals have
said to me, that they have a religious obligation to proclaim the
name of Chnst aloud, which silent prayer does not satisfy? To
them, I say fine, but not in a classroom. Vocal and silent prayer in
most faiths serve different religious purposes. Silent prayer is per-
sonal, it is for persoral communion with God. Vocal prayer, on the
other hand, is commual or group prayer The public school is not
a religious community, and it should not be. As a political commu-
nity, we must be open to those who disagree on matters of faith,
that is a bedrock principle of the constitutional regime

Finally, what about whether the amendment is necrsrary? Some
we that it is not because the Supreme Court has never ruled on

issue.
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1 think the neutrality rule is and should be consistent with silent
prayer or meditation. However, many lower courts disagree, and
who knows what the Supreme Court might say, or if it would say
anything at all?

The subcommittee amendment does not represent present law
The lower court rulings on silent prayer have not been as favorable
as some previous witnesses have said. As Professor Dellinger said,
adding the word “prayer” is the issue. The acore now, if I am not
mistaken, is one 17-yeardecision in favor, and four against The
other decisions that are counted in favor usually involve silent
meditation statutes that do not mention the word “prayer,” aad
the against rulings are much more recent.

We also know that there are 18 States with silent prayer or
meditation statutes, but very few school boards have implemented
them. T canniot help but believe that this is partly because of the
way the school boards themselves read the Court’s doctrine, and
partly because of the pressures being placed on them by local civil
liberties organizations.

As long as this situation exists, people who want some kind of
silent prayer or meditation exercise are being denied an opportuni-
ty that they should have. It is perfectly appropriate for this body to
affirm a right whose exercise is being chilled in large part by the
courts. At the same time, it is appropriate for thiz body to declare
loudly that one can honor and reserve a place for religion without
sstablishing a religion. Yes; you could wait for the unpredictable
Supreme Court, but you might have to wait for a lifetime

Senator HatcH. We will now turn to Dean Redlich and take your
testimony.

STATEMENT OF NORMAN REDLICH

DeaN RebLicH. Thank you, Senator Hatch, and members of the
subcommittee,

I, too, am honored to be presert at this important hearing. I am
dean and professor of law at New York University School of Law,
where I have taught constitutional law for 27 years,

I appear before you, however, not only as a constitutional schol-
ar, but as someone who is deeply committed to certain religious
views, and I hold my views with regard to separatior. of Church
and State out of a deeply felt belief that that separation is essential
to preserve the religious freedom, the religious diversity, and the
religious harmony that have blessed this land and for which my
forebears came here,

It has been said this morning that a moment of silence, or a
moment of silence and prayer, or prayer, cannot hurt anyone, Let
me read to you an excerpt from a recent lower court opinion in
which a child described his experience in a State where there was
a statute which provided for a moment of silence, for contempla-
tion, meditation, or prayer.

Quote: “Well, in the second period, which was Science, people
who was in my home room turned around and asked me why I had
been reading a book during the moment of silence. And I told him
that I didn’t have to pray then, and I didn’t want to. And then he
told me that I should be praying all the time. And then he said
something to the effect that if I prayed all the time, maybe I could
go to heaven with all the Christians when Jesus came for the

1,
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Semng time, instead of, as he put it, going down with all the other
ews.

The essence is that as Senator Simon has said, the only way that
we can achieve neutrality in religion is for the Government to keep
its hands off of religion. I will respect, Senator Hatch, your intro-
ductory commants that we confine ourselves to the silent prayer
amendment. My written statement makes roference to both the
vocal prayer and the silent prayer amendment, but my summary
this morninyg will confine itself to the subject matter of the hearing
which you have set forth.

At the outset, it should be clear that, contrary to the claims of so
manv people, there is absolutely nothing in any Supreme Court de-
cisio. , nothing in the first amendment, nothing in E’niel v. Vitale,
or Wallace v. Jaffree, to stop children from praying. Children have
a free exercise right to engage in individual prayer, and it has been
said that as long as there are math tests, children will pray.

There is nothing to stop children from saying grace over meals.
The issue is the simple one of whether Government in one form or
another can endorse religion. A pure moment of silence, if it is
really designed for meditation, is perfectly permissible under the
Constitution and under Supreme Court decisions. In such a
moment of silence, individual children are free to pray. That is a
very different thing from the Government endorsing the practice of
prayer. The amendment which is before us this morning is clearly
intended to promote religion. It is clearly intended to encourage
prayer. That will be its impact, and that in my judginent is its es-
sential failing. And I say this not out of a hostility to religion, but
out of a profound devotion to religion.

I consider myself a religious Jew, and I know from the tormented
history of many minority faiths that the best security for all reli-
gion is Government neutrality in all matters of religious faith, in-
cluding what appears to be the innocuous practice of a moment of
silence or prayer.

The very debate over prayer, the very debate over a moment of
silence over prayer, like the debate that tore apart Virginia in 1784
and 1785 over an innocuous tax, disturbs the peace and harmony of
this country.

I do not want my children and grandchildren—I must say, I am
of the age now where it has to be grandchildren——

Senator HATCH. Join the crowd; I've got three.

Dean RepricH [continuing]. My grandchildren to experience the
experience of that child. I do not want them to be strangers in
their own home. There are no minority religions in this country
There are no majority religions. We all equally share the constitu-
tional turf. And no child should feel embarrassed, no chilc should
feel pressured, and this great body, the U.S. Congress, should not
be sending a message of endorsement with regard to religion.

Failing to send that message does not mean that you are hostile
to religions. It means that you are supportive of a constitutional
grinciple which has assured more religious freedem, nore religious
diversity, and more religious harmony in this country than any
other nation in the history of the world).]

Now, why are we prepared to cut our country through this tur-
moil once again, to have still another debate on the question of pro-

Q
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moting religion? Will this constitutional amendment really pro-
mote religion?

How many religious leaders would really believe that a legisla-
tively mandated moment of silence or prayer is going to promote
religious values to any significant extent in this country? Will this
constitutional amendment promote meditation? Will it promote
truly voluntary prayer? Will it promote educational values? It will
not. Freedom of religion flourishes in this country as it has flour-
1shed nowhere else. People still seek it out as a haven of religious
freedom, and they do so because we have succeeded here where no
other country has succeeded, and we have done so because we have
been faithful to a constitutional principle that was put here for
that purpose.

I ask the supporters of this amendment why can’t they agree
with what Supreme Court Justice Jackson—a profoundly religious
man—said. He had sent his children to religious schools, and he
said that, “What should be rendered to God does not need to be de-
cided and collected by Caesar.”

The Bill of Rights still lights up the skies for all the world to see.
We should not tamper with it for the sake of this amendment,
which does not promote religion—it should not promote religion; it
does not promote meditation; it does not promote education. Why
are we unloosing this mischief at work in our land?

Irll essence, this country is never going to find God by losing its
soul.

Senator HaTcH. Thank you, Dean Redlich.

[Statement follows:]
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PRePARED STATEMENT oF NORMAN REDLICH

My nsme ia Norman Redlich. 1 am Desn and Judge Edvward Weinfeld
Profeasor of Lav st the New York University School of Law where I have
tsught conatitutionsl lawv for twenty-seven years. I have bean a member
of the New York City Board of Educstion, and was Corporstion Counael of
tha City of Nav York from 1972 to 1974. 1 a» the co-suthor of a
constitutional lav cesebook. From 1979 to 1981 I was co-Chair of the
Lavyera' Comittee for Civil Righta Under Law.

Preaently, I serva aa co-Chair of the Commiasion on Lav and
Social Action of ine American Jewiah Congrass* and as s member of the
Board of Overseers of the Jewish Theol.gical Sewinary. I slac served
on that Seminsry's special commission to atudy the question of the
ordination of women in the Consarvative Rabbinate.

I mention tha latter affiliations because, while I appear hare
a9 & student of constitutional law, and in that capacity oppoae the
ansctwent of S.J.R. 2 and 3, my vievs on the sutject ars motivated in
larga part by a firm religioua commitment. 1 consider myself a civil
libertarian, and have been sctive in civil liberties and civil rights
causea for many yesrs. My opposition to this smendment, however, atems
not only from my concern for civil 1.tertias, but my abiding concern
for tha aurvival of religioua freedom aa we have known it in thia
country.

This Committee is conaidering two different amendmenta.

§.J.R.2, introduced by Senators Hatch and De Concini, provides:

Nothing in this Conatitution shall be construed

to prohibit individual or group silent prayer or
reflection in public achools. WNeither the United
States nor any State shall require any person to
participate in such prayer or reflection, nor ahall
they encourage any particular form of prayer or
reflection.

8.J.R. 3, introduced by Senator Thurmond, provides:

Nothing in this Constitution shall be construed to
prohibit individudal or group prayer in public schools

* The American Jewish Congress joins in these comments.

‘v
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or other public inetitutions. No person ghall be
required by the United States or by an State to
participate in preayer. Neither the United States nor
sny State shall compose the words of any prayer to be
said in public gchools.

I.

By definition, a constitutional smendment is & change in the
rules of the game. When Congress considers ordinlry‘ legislation, and &
constitutionsl lawyer is saked for his or her opinions gbout ita
conatitutionality, the snswer will focus on judicis) decasions and
their application to the propossl st hand. But when & student of the
Conatitution ia asked to comment on a proposed constitutional
smendment, he or she has a different task: to define what the law 1s
now, and to identify how the proposed conetitutions! smendment would
wotrk on change in the 1avw.

One additionsl task falls to the astudent of the Constatution
called upon to express & view on 8 proposed constitutionsl snendment :
to identify r“~ge principles erbodied in the relevant portions of the
Constitution ss it exiats, 4.2 to express s view on how the propossl
would alter those principles. The firat set of tasks calls for s
relatively narrow legalistic focus; the latter for 8 broader, long
[

To put the matter in the terms of the amendments we are
discussing today: The firat taak requires me to discuss whether the
S.preme Court's decision in Wallace v. Jaffree would permit the courts
to uphold a astatute calling for s moment of silence, or & moment of
silence for prayer, reflection cr meditation yhen the record does not
demonstrate s legislative intent to further religion. The second
requires me to focus on whether the proposed change in the Conetitution
would substantislly glter the existing relationshipa between government
and religion across s broad spectrum of issuew, not only prayer in the
public achosls.

My comment® today will address both of these issues. In
sddition, I include in the course of @y remsrks some general comments
sbout the viadom of the Amendment® before the Subcommittee, for
ultimstely this Committee ia charged with determining s quiation of

policy, not law.
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II.

Almost twenty yescs ago, Professor Paul Kauper (vho, in addition
to being a fine Constitutionsl lawyer, was & devout Christisn) sppeared
bafore this Subcommittee to testify ggainst an earlier proposal
to emend the Constitution to overturn the Supreme Court's landmark
decision in Engel v. Vitale, 370 U.S. 421 (1962) and Scheol District f
of Abington Township, 374 U.S. 203 (1963), banning school aponsored
prayers in the public schools. In his testimony, Professor Xauper
1aid out & atandard for evalusting constitutionsl amendments which I 7
balieve should guide this Committee:

Any proposal to smend the Constitution should...

be subject to very careful scrutiny. My thinking about

the constitutionsl smendment procesa is that any

proposed amendment should desl with fundamentsl matters

of constitutional concern and that the necessity snd

desrrability of the amendment should be clearly
denonstrated.

Kauper, Statement Relating to School Prayer, Hearings on

S.J.Rea. 148 Before the Subcommittee on Constitutionsl Amendments

of the Senste Committee on the Judiciary, B9th Cong., 2d Sess. 601,

605 (1966). This is & sound atandard, and one which finds
Justification in the constitutional text in the ways in vhich the
FPounding Pathers wade it dafficult to amend the Constitution.

The Constitution has been smended only 16 times after the
adoption of the Bill of Rights. Only fout ot those sixteen awendments
were adopted to overrule a specific decision of the Supreme Court. The

Bill of Rights itself has never been amended, either to overrule the

Suprame Court or otherwise. That s, no doubt, because the Bill of
Righta occupies a specisl niche ir American political life.
Congress has alweys recogniz'd that amending the Constitution is
@ matter of ths gravast moment. It has always scted with restraint in
this ares, not invoking the Amendment procesa to chsllenge every
questionable constitutional ruling. That political restraint hss
sarvad tha nation well, lending our political system - and our rights -
s stability and parmanenca which are widely envied.
Weithar §.J.R.2 or 8.J.R.3 meets Professor Kauper’'s standard of

strict neceasity and desirability.
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I,
8.J.R.3 is eimiler to numerous other propossls Congress has
conaiderad over the years to permit vocal gchool prayer, but never
sdopted. It ie, of couree, "necesssry” {f there is to be vocsl prayer
in the ‘schoole, but it is not desirable., S5.J.R. 3 is almost identical
to S.J.R. 199 (97th Cong. 2d Sese.) sbout which I tastified at length

seversl yeare ago. Nothing that has happened gince that time has led

®e to raconeider what I wrote then:

The proposal you have before you does not deal

vith & fringe interpretation of the Establighment
Clouee. It deale not with questions of remedial
teading teught to parochisl school etudents, nor to
the {eaue vhether the ¢inging of Christmas carols {is
of ie not & religioue axerciee. It does not concern
textbooks or methematics courses taught in religious
echoole. Nor does it even purport to establish a
religious esercise which ie non=denominational ,
perhaps beca.se sponeors of the school prayer
smendment reslire that there i od_such thing »- ,
non-denoainationsl prayer. WNo, this pror-,ed
amendment doee not deal with perino* .81 questions
under the Eetablishment Clac-.. This proposed
amendment atrikee st the very core of constitutional
values that undarlie our most precious gusrantee of
religious and political freedom, This smendment
peruits an avowedly religious exercise - a prayer - of
vhatever nature may be approved by the majority of any
echool dietrict in the country. Whet - it be Mormon
prayera in Utsh, Jewieh prayers in Br lyn, Catholic
prayers in Boston, Baptist prayers in Georgis,
Congregationsliet peayers in parts of New England,
teligious prayere sre to ve permitted by this proposed
auendaent, gubject only to the limitations that .
person ghall aot be required to participate in

prayer.

Scholars may disagree ovar the motivation of the
Founders in prohibiting teligious esteblishmency, |
happen to believe that the Supreme Court'y
interpretation of that history {e correct. But even
those vho way disagree with the Court's view that a1l
4id to religion {e prohibited concede that governaent
is not permitted to discriminate among religious
secta. Even Justice Stewsrt, the gole diasenter in
Schempp, agreed that echool officials could not favor
one religior gver another. Most Americans conceive it
a¢ settled doctrina that religion is o private affair
and that goverament may not favor ons faith or the
other, In wy view, then, this proposs! is not a
coneervative one, but rather g profoundly radical
alteration of a baeic precept of American life, the
vequired neutrality of government suong religious
faithe. It will undo one of the proudest achievemente
of this repudblic.

Tt {s too often assumed that the free exercise
elauve is the prime guarantee of religious liberey,
that the Zatsbliehment Clause ia, somehow, hostile to
teligion, deaigned to keep religion from becoming too
poverful. This represente s profound nisresding of
hietory and e lack of apprecistion of the
Betsblishment Clauee as iteelf o prime gusrantor of
religious Jiberty. There cannot be true religious
libarty -~ the rigit of o person freely to choose those
forme of religious belief and expreseion which
ropresent that individual's innecmogt axpreesion of
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faith - if tha govarnment is permitted to display
favoritiam to ona faith or the othar. It {a our
conatitutional theory that tha govarnment, which
rapresants all tha people, has no business genarating
the prasaurs of any raligious baliaf on any individual
citisan, The First Amendment command that governasnt
make 0o lav respacting an establishment of raligion,
wvhich this proposed asenduent would altar in s moat
fundamental aensa, is an asaential featura of s
coustitutional structure which guarantaas that peraons
can conduct thair religlous practices, and expreas
their religious beliefs, free from pressurs of
govarnsent conformity.

A constitutional dment presupposas a sociats] consensus thst
8 certain policy is so0 fundamental, so cartain, o essentisl &
principla as to merit {nclusion {n the community's fundamental
charter. While unenimity is not tha teat, a propossl which has been
debated by the Congress on st lasst fiva occesions over twenty ysars -
aa has vocal school prayar - and bean rejected each time, surely
cannot be said to eabody & consensua of the political community.

Welthar can it be said that a badly divided Supreme Court is
clinging to dubioua precadant, solely for -hiuory'l sake, so that it
night be argued that an Amendment was needed to bresk tha
constitutionsl logjem. Whila three juatices dissanted from the
invalidation of the Alabama silant prayer atatuta, none voted to uphold
Alabama's vocal praysr statute. Wallsce v. Jaffres, 466 U.S._
,(19M) or Loulaiana's voluntary vocal prayer achans, Karen B. v. Treen,

653 7,24 897 (1lth Cir.), aff'd, 455 U.S. 913 (1981). Even Justice

Rahnquiat vho sxpressed « winimalist view of the Eatablishaent Clause,

Mallace v. Jaffrea, supra, 53 U.S.L.W. 4665, 4679, did not diasent from

the conclusion that Alsbama'’s vocal prayer atatute vas
unconat {tutional,

Scholars sueh as M, Malbin, Religion and Politicaj The

Iatentions of the Authors of the Firat Amendment (Preface at 2), and R.

Cord, Separstion of Churech and State; Hiatorical ®ect and Current

Fiction, (p.165), who generally feult the Supreme Court handling of
Estsblishmant Clause ceses, sgree that Engel and Schempp were correctly
decided. There {a as close to a scholarly consensus s one comes in
constitutional lav that government sanctioned prayera in the public
schools run counter to the relationship between church and atate
coatamplated by the Founding Fathers.

Of course, tha Conatitution is not imoutsble, But vhere ia the
clamor to allow prayer in the schoola? Not, surely, from educators,
who oppose prayer in the schools. They do so not because the

Constitution requires thet reault but bacause they have discovarsd Chat
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prayar io dieruptive and divisive {qn their achools. It is an
educationally unsound practice.

While tha religious community {a divided, many, if qot most,
veligious organisations oppose vocal schodl prayer. Only recently, the

®-eTes vadar Premaitras an Publie Affaire, the National Coynsel of

Churchea, the Presbyterian Church (U.5.a,) and the National
Association of Evangelicals, noted their rejection of gtate supported
efforts to sponsor or control religious services, 1In an amicuy

brief filed with the United States Supreme Court {n Bender v,
Williamaport Araa School District they wrote., "Amici firmly oppose
establishment of religion 1n schools by governuent wandsting,
sponsoring, iniciating, promoting or organizing religious activity,”
. 5.J.R. 3 has not become mora degirably over rhe years. It is a
proposal fundmunully and inescapably {aconsistent with the wvell
functioning constitutional Scheme for protecting celigious liberty,

$.J.X. 3 wvould destgoy that scheme, It should be rejected.

V. §.J.R. 2 .
$.J.R. 2 {a not, Stractly speaking, a reaction to the Suprame
Court's deciaion two yeeks ago in Wallace v, Jaffree, since it wac
latroduced before that case was decided, It is nevertheless that
dacision which is the most ralavant nuthm:lly 00 the constitutionalaty
of "woments of silenca™ statites.

Without here attempting a deta:iled analysis of the varioua
opinions in Wallace v. Jatfree, let me polat our certain salient
pointa:

1) Many, {f not nearly all, statutes calling just for s moment
of silence, will bde found constitutional, It {s, howsver, unclear how
the Court would treat o "pure” moment of silence statute vhen the
legistative history uamistakatly suggested a religioug purpose,

2)  Justices 0'Connor aad Powell's Op1N10n are unclear g8 to
vhathar & moment of a{lence statute could aver pass constitutional
wuster {f it contaioa tha word prayer. (In more formal taras, the
question {a whether tha mere mention of prayer {s s daparture from tha
principle of official neutrnlisyf

3)  How does one assess the constitutionality of state moment
of ailence lawa enacted years ago, vhara there {s no aquivalent in the

(fon.uuionol record?

Qv
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Based on the various Opinions of the Court thare is room for
substantisl dissgreement over thess questioas, bssed on the various
opinions of the Court. Some of these fssues sre slresdy sub judice st
the federsl sppeilate level. 1In May v. Coopsrman, 572 £.5upp, 1561
(D.N.J. 1983), the Third Circuit will consider a “pure" woment of
silanca lew but whers the leglslative history indicstes s religlous

w'rpou. And in Walter v. W. Va. Bd. of Educ., F.Supp. N

(8.D.W. Vs. 1985), epp. pending (4th Cir. 1985) the Fourth Circuit will
consider s wonent of silence for prayer or meditstion law sdopted by
popular referendum. These cases should be decided within the yesr, or
far sarlier than s constitutionsl amendment could be sdopted.

1f, then, .the purpose of this proposal is to legitinize moments
of ailence as such, it fails Professor Rauper's test of strict
necesaity for, ss noted, §t {s likely that many "moment of silence”
laws = including many of those slresdy on the books of the seversl
states ~ sre constitutionsl. At least ss s watter of constitutionsl
theory, Other states may, if they wish, sdopt such laws. There is
thus, ss yet, no nesd for 8 constitutionsl smendment to legitioize
such ststutes.

But even if the purpose 1s to legatimize moment of silence

ststutes vhich mention prayer as one of several permissible uses of the

period, the propossl fails Frofessor Kauper's ‘necessity' tests. It is
aot at sll clesr st this point that such atatues re inevitsbly
unconstitut fonsl, st lesst if they have s legislari e history somewhst
lass unusus! (blatsnt) than thst of the invelidated Alsbsma ststute.

Whatever I may think of the constitutionality or wisdom of such

It certsinly cannot be ssid that $.J.R.2 is necesssry to preserve the
vight of students to pray on their own initistive. The Establishment Clsuse
doss not forbid such exercises; on the contrsry the Free Exercise Clause
protects them. Occssfonslly, over~zeslous, but {11-inforwed, school
officisls interfere with such activities. Such sction is based on s
misinterpretation of the Supreme Court's decisions. Surely, though, thst an
occasionsl public officisl violstes the Constitution is not & sufficent
showing of necesaity to Justify s constitutionsl smendment,

Only if the purpose of $.J.R. 2 s to allow the ststes to explicitly
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eacourage students to &ngage in & religious exercise* -- to genarets, in

other words, e religious reaponss during the moment of gilance by

studenta--ie §.J.R.2 Neceasery. A stetute which gasks such e religious

Purpose je unconstitutionsl under Juff:ee. Although, this purpose meats the

nacessity cest, It fails Professor Kaypar's dasirability test. It would

make & redicel deperture from the conatitutionsl policy which hes given riee

to & netion yhoss religiosity je unmetched enyvhare else in the world.

At present, over half of the statee have no mowent of si'ence laws. If
those etetas do not balisve it necessary to encourege religion in this
feshion, gven though there is no clesr rastreint on their ability to do g0,

can {t be said that encouraging religion in this feehion constitutes g

{wndemental” constitutionsl Policy which now must be made explicit {g our

= : basic governmental cherter?

v.

So much for the evaluetion of $.J.R.2 as it would

affect the public

&chools,

Whet impsct would adoption of $.J,R.2 peve on church-state

juriaprudenca generally? How much would 1t reshape the current

understinding of the Firet Amendnent?

One can enswer these quastions

only hesitenely, 1¢ i possible thet

the

Court would view this smendment nerrowly, as overruling one specific

decision, and as

heving no impact on eny other {ssue. However, I do not

think this is very likely, The

Court in Wellece v. Jeffree of neceassity
zellsca v. Jeffree

canvassed & broed range of Zateblishment Clavse issues.

Necessary to jta

holding wara the following principles:

1) the Eatablishment Cleuse is
at 4668)

binding on the seater "S53 y.s5.L.W,

2) thet clause prohibits more than just the preferance of one
Christian eect over snother (53 U.S.L.W. et 4669)

3) that the historicel Srgunen: advanced by Justice Rehnquise,
which is & radicel deperture from the Court's rrior reeding of thet
history was not adopted by & majority of t's Court

4) raligion may not be preferred over non-religion (53 U.5.L.W. at
4669)

5) tha eso-called three pert test remains velid

» end should not be
eltered (53 1.3,L.W. et 4670)

6) the purpose test meane not only wvhat the legislature intended to
eccomplish, but ite reesons for ecting. The inquiry here ia
essentielly historicel and hence fectus! (53 U.S.L.W, st 4690)

i ticuler fora
* While $.J.K.2 prohidite « state from sncoureging eny per
of prayer or requiring perticipetion in praysr (how could a st,u do ;o?) it
pointedly does not ber stetes from encoursging students to ultilize tha
moment of silence for praye:.

ERI
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7) the accommodation doctrine does not justify s majority using the
machinery of astats to encourege or require practics of its baliefs
(53 U.5.L.W. at 4670 n.45)

Aa anyone familiar with the litarature on the Establishment Clausas
knows this list ancompassas meny of the most important issues ruised in
Eatablishment Clause jurisprudenca. If 8.J,R.2 {s sdopted, would not the
courts rassonably conclude that thase principles have been rejectad by tha
peopla, tha ultimate sovareigns in our democratic systam? If I am correct
in this snalysis, thia amandmant, es modeat as it appears, would
have & monumental impact on the entire jurisprudence of the
EBatablishment Clausa.

The queation which must ba asked is whether whatever
1ittle impact tha amendment would have on what happens in tha
public schools {a sufficiant to justify revamping church-atate
jurisprudence., The queation takes on addad urgancy because “

‘nll.ioul groups have not rushed to support this proposal, Ths
Javish community is sll but unenimous {n its opposition to S.J.R.2.
A broad spectrum of Protestant groups, including the Natfional
Council of Churches, also opposa it. The ao-called Fundamentalist
community {s not enthuaisatic sbout & sileat prayer amendment.
Indeed, many on the so~callad raligious right object to the
smendment because they viaw ailent prayer sa too inconsequential
to juatify the effort of smanding the constitution. Educr .on
groups, too, saa no neces:ity f.r this propossl., Why then, and
for whoae benefit, open this Pandora's box?

V1_Soma Policy Queationa

Adoption of a constitutional amendment would send a
algnal not only to the courta, but te school officials*, parents,
raligious leaders and the public at lacge, that the public achools
are charged with {nsuring tha spiritual end religious development
of thair students. It is trys that S.J.R, 2 by its te.ms

suthorizes only silent prayers. It may be doubted whether that

*The Courts which ha'a considered the issue have found as a
fact that lagislated momer.s of silence serve no sacular
educat lonal function, Duffy v. Los Cruces Public Schools Dist.
557 F.Supp.1013 (D.N.M. 1983).
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tastriction would be obsarved in practice, Horever, a realistic
avaluation of this aociety is sufficient to indicate that the
battla over prayar in the achools ~ silent or vocal - ig symbolic
of & largsr battle batwaan those who would incresse the role of
govarnment {n promoting religion and thoas who oppose guch s
rola.

Adoption of 8,3.R.2 would do more than permit silent
prayer in tha schoola. It would rainforce the alraady unfortunate
tandency towards governsant involvement in religious activity, 1,
that wisa! Ia it desirable? Ia is healthy for our society?
Would it breed disreapect for law because many would take §5,J,R.2
2s a aignsl to ignore Engel and Schewpp? Will it fust whet tte
Sppetita of those who ragard the sepstation of church and state as
an idea born of the davil? Finally, 10 it feir to subject gchool
children to ailent prayer? Consider the following {ncident

dascribed by a etudent in Walter v, W, Va. Bd of Rdue.

¥.Supp _ ’ (8.0.W. Va i985) in which a moment of silencs
for conteaplation, meditation or prayer statute was invalidated:

« o+ . Well, basically they asaid, they told us how long it
waa aupposed to be and quite & few minutes they kept eaying,
'conunplatlon, maditation, and prayer’ and *hen towsrds ths
end they told us that if ve had any religious questions, we
vould be refsrred to our parents or to, I think the phrase
vas e leader of our faith,” but I am not exsctly sure gbout
tha phreaing. . . Wall, in sacond period, wvhich was acience,
our tascher left the room to go find something and one of the
paople who was in wy homs turned around and ssked me why 1
had been reading & book during the moment of silence. And, I
told him thst [ didn't have to pray then and I didn't want to
and then ha told we that I ghould ba praying a'l the time snd
than he aaid something to the effect that if I yrayed all the
time, maybe I could go to heaven with ell the Chric.isne when
Jasus cama for the second time ine.c=d of, as he put {t,
going down with all the other Jews,

Judicisl raview doas nat fit neatly with democracy. The
Jurisprudance litarstura, of course, deela with this problem at
langth, Whatever (e theory, judicial review, as the federal
courts practicas it, has not destoryed democracy, Oa the
contrary, {n thia country, at least, it hes strengthed it. We are
81l fr sr becauas w do not lat transiet majorities intru:e into
the frasdomw of consciancs. As Juatice Jackeon wrote in snother
caae sriaing in West Virginia:

The very purpose of a Bill of Rights was to withdrew

certain subjacts from the viciasitudes of political

controversary, to place thea beyond the reach of
wajorities and officisls and to establish them as legal

4
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principles to be epplied by the courts. One's right to
1ife, liberty, end property, to free speech, o free
press, fraedom of worship end sssembly, gad other
fundsmentel rights may not be submitted to vote; they
depend on the outcome of no 2lection.

Nest Vo, B4, of Bduc. v. Barnett, 319 U,S. 624, 639 (1943)

The peculisr ganius of the Americsn conetitutionsl
eystem is thet it belances majority ruls sgeinst individusl
1iverties. Mo where is thst balsnce clesrer then in the Bill of
Rights. The Congress has until now respected thet bslence by
refusing to emend the Biil of Rights, despite periodic populsr
criticm of judicisl decisions. In the case of achool prayer I
believe that criticien unfounded snd short sighted. But sven for
thore who dissgres, ths wisdom of lesving the Bill of Rights
unamended {s or should bs clesr. 1 urge rejection of S.J.R.2 and

5.1.R.3,
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Senator HATCH. Senator Denton has just come in. Senator
Denton will introduce Mr. Thomas Parker.

OPENING STATEMENT OF HON. JEREMIAH DENTON, A U.S.
SENATOR FROM THE STATE OF ALABAMA

Senator DENTON. Mr. Chairman, I have a twofold purpose in at-
tending today's hearing. First, to introduce to the subcommittee an
outstanding young Alabamian, who lent his considerable talents to
the many parents, teachers, and students who supported Alabama’s
voluntary silent prayer statute; and second, as you know, Mr.
Chairman, I would want to asscciate myself with the admirable
work that you are performing in holding this hearing.

The Alabamian is Mr. Thomas F. Parker IV. Mr Parker repre-
sented 624 parents, teachers, and students in the companion cases
of Wallace v. Jaffree ard Smith v. Jaffree. His work was instru-
mental in ensuring that the voices of the majority of Alabamians
were heard in the district appeals and supreme courts.

Tom brings to the subcommittee a viewpoint that I believe is
shared by a majority of all Americans. Moreover, he possesses the
academic and professional background to assist the subcommittee
in its consideration of constitutional amendments that would recti-
fy the precedent established by the Supreme Court’s decision in the
Jaffree case.

He is a cum laude graduate of Dartmouth College and a graduate
of Vanderbilt School of Law. He was one of the first foreign stu-
dents ever enrolled for graduate studies in the Sao Paolo School of
Law, Brazil’s most prestigious school of law.

As a professional, he has served as an assistant attorney general
for the State of Alabama. He is a partner in the firm of Parker &
Kotouc, of Montgomery, AL, Concurrently, he serves both as a spe-
cial assistant attorney general for the State of Alabama and a spe-
cial assistant district attorney for Montgomery County, AL.

I think, Mr. Chairman, if you have reviewed his previously writ-
ten testimony, you will acknowledge that the quality of his testimo-
ny today reflects his abilities as both scholar and lawyer, and I am
proud to introduce him to the subcommittee.

I am also pleased that as chairman of the Subcommittee on the
Constitution, you, Mr. Chairman, have decided so promptly after
the Supreme Court’s decision in the Jaffree case, to hold a hearing
on the various voluntary prayer initiatives. I share Mr. Parker’s
view that the case is the latest stage in a “drift from the position of
Government accommodation of the religious needs of the people to
a position of strict Government neutrality”.

The Court’s defenders often scoff at the idea that we are a people
with religious faith. The events of the last few days should remind
us all of just how important prayer can sometimes be in the life of
a Nation. Yet, according to the Court, if a teacher in my own State
this morning announced a moment of silence to be used for volun-
tary prayer or meditation in consideration of the needs of the vic-
tims aboard flight 847, the teacher, she or he, would be engaged in
a constitutionally prohibited activity by virtue of that judgment.

The absurdity of such a holding is a subject of widespread State-
wide indignation i. my State and, I believe, in the United States.
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The absurdity is beyond dispute in light of the history, purpose,
and meaning of the first amendment, and purpose and words and
practice of our Founding Fathers. Those people who favor the re-
sults in the Jaffree case cannot say that this is a decision in keep-
ing with the intent of those framers.

To obtain results similar to those bound to flow froia the Jaffree
case, its proponents should have been required to seek a constitu-
tional amendment. Instead, the Court, once again acting as its own
constituv.onal convention, rendered a decision lacking real constitu-
tional legitimacy.

In short, Mr. Chairman, as I believe you agree, the Congress
needs to overturn this and earlier Supreme Court decisions that
rendered voluntary prayer in public schools impermissible. In
broad terms, the Senate came close to approving the President’s
proposed constitutional amendment in the last Congress. Perhaps
now that the Supreme Court has carried its recently minted doc-
trines of establishment of religion to new extremes, the L enate will
find the courage and the wisdom to champion the right of free ex-
ercise of religious rights that Americans should enjoy in public
schools, buildings, and anywhere else.

Mr. Chairman, I thank you for inviting Mr. Parker to testify
before this subcommittee, and I commend you for focusing congres-
sional attention on a very important matter at a particularly ap-
propriate time.

Senator HatcH. Well, thank you, Senator Denton.

Mr. Parker, we will turn to you.

STATEMENT OF THOMAS F. PARKER IV

Mr. Parker. Mr. Chairman and distinguished members of the
subcommittee, first, I would like to thank Senator Denton for that
kind introduction, and I would like to thank the chairman and the
members of the subcommittee for this opportunity just to express
some thoughts and concerns about the recent decision.

As one of the attorneys for 624 teachers, parents and students in
the companion cases of Wallace v. Jaffree and Smith v. Jaffree, de-
cided by the U.S. Supreme Court on June 4, 1985, I have been a
first-hand witness to the greatest setback to religious liberty that
has ever occurred in this country. This happened when the majori-
ty on the Supreme Court used the Jaffree case to culminate a drift
from a position of Government accommodation of the religious
needs of the people to a position of strict Government neutrality.

The shift from accommodation to complete neutrality, in the
phrase used by the Court, has severe implications. It threatens the
very tax-free status of religious institutions. The granting of tax-
free status to churches, synagogues, or religious charities, can be
viewed as an accommodation of religion by Government which
should, therefore, be prohibited under a regime of strict neutrality.

Similarly, the use of the public airways by radio and television
preachers could also be viewed as an accommodation of religion by
Government, which would also be prohibited under a regime of
strict neutrality. To make the public airways available to religious
groups could be viewed as a prohibited accommodation of religion.
The end result of this type reasoning would be governmentally

Q
41 l:)‘




42

forced privatization of religion and State-caused atrophy of the
faith. The Court’s apparent acceptance of Justice O'Connor’s no-en.
dorsement-of-religion test, if fully applied, endangers even our na-
tional motto, our national anthem, and the Pledge cf Allegiance,
among other things.

Unfortunately, neutrality in this day and age is not really neu-
tral. We have arrived at the point where we have a semiofficially
established religion of secularism in this country, under which any
references to God are considered the new blasphemy. Any mention
of God or Christ is viewed as challenging the very deification of
man and reason under secular humanism and thus should be ex-
cised from the public realm as blasphemous under this new, semi-
officially established religion.

The root cause for the shift from accommodation to neutrality
lies in a change in view of the source of our rights. We can see this
in the Court’s distinction between toleration and accommodation.

In Lynch, the Court stated unequivocally that the Constitution,
“affirmatively mandates accommodation, not merely tolerance, of
all religion, and forbids hostility toward any. Anything less would
require the callous indifference we have said was never intended
by the Establishment Clause.”

The essence of the difference between toleration and accommoda-
tion is the perceived origin of the rights in question. When a State
tolerates a religion, civil liberties are creatures of the sovereign
States’ good pleasures. Religious rights are given only if, when, and
for as long as expedient. Tolerance becomes intolerance when the
good graces of the State or its agents change.

Accommodation, on the other hand, recognizes that liberties
exist independently of government, which has not created them.
Liberties are according to our Declaration of Independence, “una-
lienable Rights” with which men have been “endowed by their Cre-
ator,” “the Supreme Judge of the World.” Jefferson acknowledged
the origin of these rights and their dependence on that source
when he said the words which were previously quoted by Represen-
ative Barton: “God, Who gave us life, gave us liber:y. Can the liber-
ties of a nation be secure when we remove a conviction that these
liberties are the gift of God?”

John Adams foresaw the danger in such a course of action as
that upon which the Court has emba~ked when he said:

We have no government armed with power capable of contending with human
passions unbridled by morality and religion Our Constitution was made only for a
moral and religious people. It 1s wholly inadequate for the government of any other.

The U.S. Supreme Court decision in Jaffree and the other Estab-
lishment Clause cases constitute an unconstitutional amendment to
the U.S. Constitution contravention of the explicit and exclusive
amending procedure established in article V. By discarding the
original meaning of the first amendment and substituting therefor
its own sentiments, the Supreme Court has effectively usurped ju-
risdiction, which the first amendment withheld from the Federal
judiciary, and has changed the original meaning of the language.

Since the majority of the Supreme Court have violated their oath
of office to uphold the Constitution and have treated it as but a
tool by which they, through their subjective interpretation, can im-
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plement their own social agenda, rather than as a binding and
fixed covenant between the people and their government, I person-
ally support impeachment under the article III, section 1, good be-
havior standard. The other method available for reversing the
Court’s unconstitutional usurpation of jurisdiction over prayer is
jurisdiction-limiting legislation under the article III, section 2, ex-
ceptions power.

The proposed constitutional amendment for silent prayer which
we are considering today is a third remedy available, though much
more limited in scope. While the proposed amendment would carve
out but a narrow exception to the Court’s decision and only restore
the concept of accommodation within its limited reach, rather than
in full, as needed, it may in your view by the proper step to take at
this time.

Regardless of what I as an attorney view as the proper response,
a step must be taken in the political arena in which you gentlemen
are the experts. It is clear, though, that political response is neces-
sitated because the Court refused the opportunity presented by the
detailed historical evidence in Jaffree to correct its past mistakes.

The original intent of the framers of the first amendment, public
policy considerations and statements in the Jaffree statement itself
all support or permit the constitutional amendment on silent
prayer. Rather than dwell on the intended meaning of the first
amendment, which this subcommittee has heard testimony on from
Prof. Robert L. Cord and Dr. James McClellan, whose views I
share, I would just like to point out the importance of the North-
west Ordinance. One of the articles provides:

Religion, morality, and knowledge, being necessary to
good government and the happiness of mankind, schools
and the means of education shall forever be encouraged.

This was enacted by the First Congress at the very time it was
passing the proposed amendment that became the first amendment
to the U.S. Constitution. Congress subsequently set aside section 16
in every township in the 5 State Northwest Territory to support
schools to teach religion, morality, and knowledge. Certainly a
moment of silence for prayer could not be unconstitutional in the
view of the framers of the first amendment if they saw no violation
in the establishment and support of schools to teach religion as
well as morality and knowledge.

Some of the public policy considerations that would support such
a constitutional amendment are as follows:

One, it would restore the recognition of God and the reverence
owed him to our public school classrooms. It would countermand
the appearance to tender young minds of official belittling of or
hostility to religion created by the Court-ordered exclusion of
prayer from the public schools.

Two, it would remove the confusion created by the Supreme
Court rulings on the establishment clause, which has led to grave
violations by public school administrators of the constitutional free
exercise rights of teachers and students.

Three, it would restore the principle of accommodation for reli-
gious needs of teachers and students.
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Four, it would remove the barrier created by the Court in the
Jaffree decision to State accommodation of the religious needs of
teachers and students.

Five, it is noncoercive.

Six, it is a neutral accommodation of the relifrious needs of teach-
ers and students.

Seven, it is not divisive.

Eight, it is a constitutional means of clearing the motive barrier
created by the U.S. Supreme Court in its Jaffree decision.

Nine, it would settle once and for all the question of constitution-
ality of statutes permitting a moment of silence without having to
go through the long, involved course that the Court envisions of
checking the legislative motive behind each and every statute.

And 10, it would provide a moment to still the class and settle
the minds before the work of the school day begins.

I would, however, propose the insertion of the word “such” or
“silent” before the word “prayer” on page 2, line 6, so that the last
phrase of the second sentence will read: “* * * nor shall they en-
courage any particular form of such prayer or reflection,” or, if the
alternative word is used, “* * * nor shall they encourage any par-
ticular form of silent prayer or reflection.”

This is necessary to create parallelism with the first phrase of
the second sentence, which uses the word, “such, before the recur-
ring phrase, “prayer or reflection,” and to prevent any unintended
results. In the absence of such a change, the second phrase of the
second sentence could be read to prohibit certain forms of prayer at
public schools which the Supreme Court has never addressed, such
as before or after class student prayer groups or invocations or
benedictions at school graduation ceremonies or athletic events
where attendance is not mandatory.

I also urge the committee to make it clear in its final report that
the proposed amendment is not intended to, nor should it be inter-
preted as, preventing a State from enacting legislation implement-
ing reasonable tim¢ and place provisions for silent prayer such as
the statute addressed in Jaffree, which permitted time to be set
aside at the comme 1cement of the first class of each day.

It should be made: clear that by enacting such legislation, a State
should not be held to have unconstitutionally endorsed religion or
a particular religious practice, as was the State of Alabama in the
Jaffree decision.

Now, that concludes my remarks on Senate Joint Resolution 2.

I would, however, like to add the following. Governor George C.
Wallace, on behalf of the citizens of the State of Alabama, has con-
sistently supported the opportunity for prayer or silent reflection
in the public schools, and I have been authorized by the Governor
to express to this committee his support of any constitutional
amendment that would achieve that goal.

Thank you, gentlemen.

Senator HATCH. Thank you.

[Statement follows:]
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PREPARED STATEMENT ofF THOMAS F, PARKER, [V

As one of the attorneys for 624 teachers, parents, and

; 1
students 1n the companion cases of Wallace v. Jaffree' and

Smith v. Jaffree, decided by the United States Supreme Court on

June 4, 1985 (53 U. S. Law Week 4665), I have deen a first-hand
witness to the greatest setback to religious liberty that has
ever occurred in this ceuntry. This happened when the majority
or the Supreme Court used the Jaffree case to culminate a drift
from a position of gove nment accommodation of the religious
needs of the people to a position of strict government

neutrality. 53 U.S.L.4. at 4671.
I. ACCOMMODATION

Former United States Supreme Court Justice Story wrote the
following about the meaning of the First Amendment in his 1833

COMMENTARIES ON THE CONSTI'TUTION OF THE UNITED STATES:

The real object of the amendment was not
to countenance, much less to advance,
Mahometanism [sic], or Judaism, or infidelity
by prostrating Christianity; but to exclude
all rivalry among Christian sects, and to
prevent any national ecclesiastical
establishment which should give to a
hierarchy the exclusive Patronage of the
national government. ., . . §1871, at 728.

Probably at the time of the adoption of
the Constitution, and of the [first])
amendment to it . . . the general 1f not the
universal sentiment in America was, that
Christianity ought to receive encouragement
from the state so far as was not incompatible
with the private rights of conscience and the
freedom of religious worship. An attempt to
level all religions, and to make 1t a matter
of state policy to hold all 1n utter
indifference, would have created universal
disapprobation, 1f not universal indignation.

. §1868, at 726,

While the debates on the First Amendment and the
contemporaneous acts of Congress 1ndicate that the First

Amendment permitted non-disciiminatory aid to denominations, the
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Jaffree decision says that "the Court has . . . concluded"

otherwise. 53 y,s.L.W. at 4669. Though the Supreme Court has

in the past equated the encouragement of religion with

accommodationz, it has, in recent times, adhered to an

accommodation principle, as evidenced in Lynch:

[The Constitution]} affirmatively
mandates accommodation, not merely tolerance,
of all religions, and forbids hostility
toward any. See, e.qg., 2orach v. Clauson,
343 u.s. 306, 314, 315, 72 s.Ct. 679, 684, 96
L. Ed. 954 (1952); McCollum v. Board of
Education, 333 u.s. 2037 211, 68 s.ct. 461,
465, 92 L. E4. 649 (1948). Anything less
would require the "callous indifference® we
have said was never intended by the
Establishment Clause. 2orach, supra, 345
U.S. at, 314, 72 Ss.Ct. at 684. Indeed, we
have observed, such hostility would bring us
into "war with our national tradition as
embodied in the First Amendment's guaranty of
the free exercise of religion.” McCollum,
supra, 333 U.S., at 211-212, 68 S.Ct., at
465,

Lynch v. Donnelly, 104 s.Ct. at 1359, "To hold that [tne

government]) may not would be to find in the Constitution a |
requirement tnat the government show a callous indifference to
religious groups. That would be preferring those who believe in
no religion over those who do believe."3

The Court held in Marsh that "to invoke Divine guidance on a
public body . . . is not, in these circumstances, an
establishment of religion or a step toward establishment; it 1s
simply a tolerable acknowledgement of beliefs widely held among
the people of this country." Marsh v. Chambers, 103 s.Ct. at
3336.4

The concept of accommodation had been adhered to by the

Court as a necessary part of the free exercise clause and the

establishment clause, which prohibit hostility or callous

5

indifference to religion. Government may "accommodate

reli_ious needs of the people."6 The "limits of permissible

state accommodation to religion are by no means co-extensive

Q 5

.

ERIC +

Aruitoxt provided by Eic:




[E

47

with the noninterference mandated by the Free Exercise Clause.
To equate the two would be to deny a national heritage with
roots in the Revolution itself,"7 and "bring us into war with
our national tradition."8 "[A}ccommodation . . . respects the

religious nature of our people."9

II. "COMPLETE NEUTRALITY® AND ITS
IMPLICATIONS

The shift from accommodation to "complete neutrality" in the
Jaffree decision has severe implications. It threatens the very
tax-free status of religious institutions. The granting of tax-
free status to churches, synagogues, and religious charities can
be viewed as an accommodation of religlon by government which
should, therefore, be prohibited under A Z_guime ~f Strict
neutrality. Similarly, the use of .ne public airways by radio
and television preachers could also be viewed as an

accommodation of religion b the government, which would also be

prohibited under a regire of strict neutrality. To make the
public airways available to religious groups would be viewed as
a prohibited accomm.?2cion of religion. The end result of this
would be a governmentally-forced privatization of religion and
State-caused atrophy of the falth.lo

Unfortunately, neutrality in this day and age 1s not really
neutral. We have arrived at the point where we have a semi-
officially established religion of secularism in this country
under which any references to God are considered the new
blasphemy. Any mention ot God and Chris*: are viewed as
challenging the very deification of man and r2ason under secular
humanism and, thus, should be excised from the public realm as
blasphemous ynder this new semi-officially established religinn.

The root-cause for the shift fiom accommodation to
neutrality lies 1n a change in view of the source of our rights.
We can see this in the Court's dis*inction between toleration

and accommodation. 1In Lynch the Court stated unequivocally that
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the Constitution “"affirmatively mandates accommodation, not
merely tolerance, of all religions, and forbiis host lity toward

any. Anything less would require the 'calious indifference' we

have said was never intended by the Establishment Clause®.

Lynch v. Domnelly, 104 S.Ct. at 1359,

The essence of tne difference between toleration and
accommodation is the perceived origin of the rights in gquestion.
When a state tolerates a religion, civil liberties are creatures
of the sovereign state's good pleasure. Religious rights are
given only if, when, and for as long as espedient. Tolerance
becomes intolerance when the good graces of the State or its
agents change.

Accommodation, on the other hand, recognizes tnat liberties
exist independently of government, which has not created them.
Liberties are, according to the Declaration of Independence,
"unalienable Rights" with which men have been "endowed by their
Creator,” "the Supreme Judge of the World." Jefferson
acknowledged the origin of these rights and their dependency on
that Source when he said "God who gave us life gave us liberty.
Can the iberties of a nation ke secure when we remove a
conviction that these liberties are the gift of God?"
(Inscribed on the Thuras Jefferson Memorial, washington, D.C.°

John Adams foresaw thc danger 1n such 3 courc: of action
when he said: "We have no governw:nt arme® with power capable
of contending with human passions unbridled by morality and
religion. Our constitution was made only for a moral and a

religious people. It is wholly inadequate for the government of
any other."1l

In a new book on the adverse effects on democracy of "human
passions unbridled by morali‘y and religion,” Richard John

Neuhaus writes:

The prelude to . . . totalitarian monism
is the notion that society can be ordered
according to secular technological reason
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without reference to religious grounded
meaning. [John Courtney] Murray again:
"And if this country is to be overthrown from
within or from without, I would suggest that
it will not be overthrown by Communism. It
will be overthrown because it will have made
an impossible experiment. It will have
undertaken to establish a technological order
of most marvelous intricacy, which will have
been constructed and will operate without
relations to true political ends: and this
technological order will hang, as it were,
suspended over a moral confusion; and this
moral confision will itself be suspended over
a spiritual vacuum. This would be the real
danger resulting from a type of fallacious,
fictitious, fragile unity that could be
created among us."

This "vacuum™ with respect to political
and spiritual truth is the naked public
squarc, If we are "overthrown," the root
cause of the defeat would lie in the
"impossible® effort to sustain that vacuunm.
Murray 1s raght: not Communism, but the
effort to establish and maintain tne naked
publir square would be the source of the

collanse,12

Such would be the result of the establishment of a "religion of
sacularism" condemned in Schempp, 374 U.S. at 225. The action
adopted by the Court is another stride down that road.

Murray Friedman recently commented on the results of the

present course of action adopted by the Cour*:

But one may question whether "silent
meditation . . . [1s] the critical problenm
] . . . May not the breakdown of the
orderly norms of our society constitute, 1n
fact, a far more serious threat to the Jewish

"~inity? To be sure, d:splaying the Ten
Conu iments on a schoolhouse wall would not
1n 1tself strike a major blow agjainst the
"new paganism,” but an argument can be made
that removing the institutional religious
supports and symbols of decency may

contribyte to the decline of moralaity

1tself.

where our courts require that all religions be equated 1n
the public square, tolerarion rules and free exercise 1s
restricted. A position that prohibits one religion fronm

advancing more than another was abhorrent to the men who wrote
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the religion clauses according to Justice Story: "An atté.pt to

level all religions, and to make .t a matter of state policy to

hold all in utter indifference, would have created universail

disapprobation, 1f not universal indignation. . . ." 3 J.
STORY, COMMENTARIES, §1868, at 726 (emphasis added).

The drift from accommodation in early America towards
current toleration has been slow yet steady, moving from "this

lld

is a Christian nat:ion to "[w)le are a Christian people,

according to one another the equal right of religious freedom,
and acknowledging with reverence the duty of obedience to the
will of Gog"l> to "{wle are a religious people whose
institutions presuprose a Supreme Being"16 to "neither a State
nor the Federal Government . .. can aid those religions based
on a belief 1n the existence of God as against those religions
founded on different beliefs"l7 to "wnether a given belief that
is sincere and meaningful occuples a pla:e 1n the life of 1its
possessor parallel to that filled by the orthc jox belief 1in
God."1%  uhen the whole spectrum 1is tnus viewed, there is a
perceptible drift from accommodation to toleration. The
constitutional prohibition against "an establishment of
religion” has been rewritten to prohibit any encouragement of
religion 1n public, cnoking free exercise and limiting religious

practice to private property.19

III. AVAILABLE REMEDIES

The United States Supreme Court decision in Jaffree and the
other Establishment Clause cases constitute an unconstitutional
amendment to the United States Constitution in contravention of
the explicit and exclusive amendirg procedure established in
article V. By discarding the original meaning of tne First
Amendment ang substituting therefor its own sentimeats, the
Supreme Court has effectively usurped jurisdiction wnich the

First Amendment withheld from the federal ﬁudlcxaryzo and has
changed the original meaning of the language

rr
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Since the majority of the Supreme Court have violated their
oath of office to uphold the Constitution and have treated i1t as
but a tool by which they, through their subjective
interpretation, can implement their own social agenda rather
than as a binding and fixed covenant between the people and
their government, I personally support 1mpeacnment under tne
article III, section 1 "good behavior" standard. The other
method available for reversing the Court's unconstitutional
usurpation o{/jurisdictxon over prayer 1s jurisdiction-limiting
legislation under the article III, gection 2(2) "exceptions”
clause.?l

Tne proposed constitutional amendment ,or silent prayer 1s a
third remedy available, though much more limited in scope. while
“he proposed amendment would carve out but a narrow exception to
* - Court ve. ~ion and oniy restore the concept of accommodation

within its limit * reach ratner than in full, as needed, may.,

in your view. .e the proper step to take at this time.

Regardless of what I as an attorney view as the proper response,
the step must be taken in the political arena in which you
gentlemen are experts. it is clear, though, that a political
response is necessitated because the Court refused the
opportunity presented through the detailed historical evidence

presented in Jaffree to correct 1ts past mistakes.

IV. PROPOSED CONSTITUTIONAL AMENDMENT

The original intent of Framers of the First Amendment,
p'wl.c policy considerations, and dicta in the Jaffree decision
all support or permit the proposed constitutional amendment on

silent prayer.
A. HISTORY OF FIRST AMENDMENT

1. The Establishment Clause Prohibits Only the
Bstablishment of a National Church, as Shown by 1its
Language and Intended Meaning.

O
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The Court declared in Lynch v, Donnelly, 104 S.Ct. at 1361,
that "[tlhe real object of the [First] Amendment was .. . to
Prevent any national ecclesiastical establishment, which should
give to an hierarchy the exclusive patronage of the national
government," quoting Justice Joseph Story.22 Many
constitutional scholars have reached the same conclusion, that
the establishment clause forbids only the creation of a naticrnal

established church, such as former Justice Joseph Story,

Professor Robert L. Cord of Northeastern University, the late

Professor Mark DeWolf Howe of Harvard, Dr. James McClellan,
formerly of Emory University, Professor John Baker of Louisiana
State University Law School, Professor wilbur Katz of University
of Chicago Law 5chool, Professor Peter Kauper of University of
Michigan Law School, Professor Thomas Cooley of University of
Michigan, Piofessor Edward Corwin of Princeton University, and
Professor walter Berns of University of Toronto, to mention a

few.23

The district court in Jaffree v. Board of School

Commissioners, relying on the exhaustive historical research of
Professor Robert L. Cord in SEPARATION OF CHURCH AND STATE:

HISTORICAL FACT AND CURRENT FICTION + and the testimony and

studies of Professor James McC.ellan, reached the same

conclusion as the Donnelly court:

The First Amendment in large part was a
guarantee to the states which insured that
the states would be able to continue whatever
church-state relationship existed in 1791. .
. . The drafters of the First Amendment
understood the First Amendment to prohibit
the federal government only from establisning
a national religion. Anything short of tne
outright establishment of a national religion

was not %Fen as violative of the First
Amendment. 4

As Anson Stokes in his more exhaustive three volume work,

CHURCH & STATE IN THE UNITED STATES. and Professor James
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McClellan in his essay, The Making and the Unmaking of the

Establishment Clause, suggest that to the drafters of the first

amendment, there were seven criteria of when a church was
historically established in one of the early states: (1)
calaries of the ministers of that church were paid from tax
money; (2) the buildings of the establishec¢ church were
maintaired with tax funds; (3) school teachers of the
established church were paid with tax money; (4) only clergy
from the established church were permitted to marry and bury;
(5) a penalty was levied for not attending the services of the
established cnurch: (6) only memoers of tne establisned church
could preach; and (7) office holding was 11mited to members of
the established churci.2%

Five of the thirteen states had continued their religious
establishments when the Constitutional Convention met in
Philadelphia in 1787: Connecticut, Massachusetts and New
Hampshire supported the Congregational Church, and Gesrgia and
South Carolina the Anglican Church.2® 7These states jealously
guarded their religious practices and control over their public
schools. They were not about to give up their authority to the
federal government,27

During the debates over ratification of the Constitution,
five states without established churches proposed amendments to
the First Congress to prohibit the federal government from

establishing a national sect.28 oOne state, New Hampshire, where

the Congregational Church was established, proposed an amendment
to prevent the federal government from passing any law
respecting religion.29

James Madison on June 8, 1789, after reworking these
amendments, submitted the following amendment to the First
Congress for its consideration: "The Civil Rights of none shal.
be abridged ¢n account of religious belief or worship, nor shall

any national religion be established, nor shall the full and

equal rights »f conscience be in any ianner, nor on any pretext

1n£ringed.'3°
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A, Congressional Debates on the
Establishment Clause

A week after Congress passed the Northwest Ordinance,

encouraging the teaching of religion and morality in the schools

of the Northwest Territory, it began debate on the establishment
clause. The debate makes it quite clear that the establishment
clause was intended only to prohibit establishment of a national

church.

Professor Michael Malbin notes the importance of the article

an® prior to "establishment of religion® in the amendment's

final version:

Had the framers prohibited "the
establishment of religion,” which woulo have
emphasized tne generic word "religion,” there
might have been some reason for thinking they
wanted to prohidit all official preferences
of religion over irreligion. But by choosing
"an establishment" over "tne estahlishment",
they were showing that they wanted to
prohibit only those officiel activities that
tended to promote the 1interests of one or
another particular sect.

Thus, through the choice of "an" over
"the," conferees indicated their intent. The
First Congress did not expect the 8111 of
Rights to be 1nconsistent with the
Northwest Ordinance of }787, which Congress
reenacted 1in 1739. 31

As will be seen in the following summary of the debates,
several representatives feared that the clause "no religion

shall be established by law" (as proposed by the select
committee on July 28, 1789) might be 1interpreted as hostile

toward all religion. The response of James Madison and other
members of the House assured these individuals that the sole
purpose of the amendment was to prevent establishment of a
national religion which would interfere with the state religious
establishments. (Madison altered his views a decade later.)
Peter Sylvester, a lawyer from New York, opened the debate

by indicating his displeasure with the seiect committee's

\
5
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version because he feared the words could be construed "to have

a tendency to abolish religion altogether."32 New York's

proposed amendment provided only that "no religious gsect or

society . . . be favored cr established by law in preference to
others.*33

Massachusetts' anti-Federalist leader, Elbriage Gerry,
proposed that the amendment be reworded to read "no religious
doctrine shall be established by law,” which would have
permitted such federal aid to religion in general as that of the
Northwest Ordinance.34 Massachusetts' constitution of 1780
provided that Protestant religious teachers 1in public schools
could be paid from state tax funds to instruct 1in "piety,
religion and morality."35

Roger Sherman, staunch Federalist from Connecticut, stated
that he saw no need for an amendment, since the federal
government had no authority to deal with rellglon.36

However, Federalist Daniel Carroll of Maryland favored the
amendment because "many sects ha[d] concurred 1n opinion that

they {were] not well secured under the present constitutinn.”

He believed that the amendment would "tend more towards
conciliating the minds of the people to the Government than
almost any other amendment he had heard proposedﬁ37 His
state's constitutional proposal was almost identical to
Madison's original draft.38

Madison responded that "he apprehendei the meaning of the
words to be, that Congress should not establish a religion, and
enforce legal observation of 1t by law, nor compel men to
worship God in any manner contrary to their conscience,” for
some states were of the opinion that Congress might "estaplish a
national religicn" and had therefore rejuired the amendment.39

Benjamin Huntingdon of Connecticut, protecting his state's
established church, agreed with Rep. Sylvester that the words

"no religion shall be established by 1l:w" might "be taken 1n

such latitude a3 to be extiemely nurtful to tne cause of
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religion.”™ 1In particular he feared that the federal courts

would not enforce a state law which required that citizens pay
caxes to support ministers an® build meeting houses. Although
he favored Rhode Island's prohibition of the establishment of a
religion, he did not want the amendment to be worded in a way
"to patronize those who professed no religion at a11.+40

Madison then suggested a return to the language of June 8th
by adding tne word "national"™ before "religion", for "tne people
feared one sect might obtain a pre-eminerce, or two combine
together, and establis’, a religion to which they would compel

others to conform."4l

Madison's decade-later interpretation
should be reviewed 1n l1ght of his contemporaneous statements
about the establishment cla.se.

Samuel Livermore of New Hampshire, reflecting strong anti-
Federalist sentiment, objected to the word "national," and
offered 1n 1ts place the language proposed by the New Hampshire
rati1fying convention: "Congress shall make no laws touching

religion, or i1nfringing the rights of conscience."42

By the
word "touching® Livermore 2pparently intended to prohibit any
federal interference with the established Congregational Church
of his state.

After further opposition to the word "national®™ from st.uanch
anti-Federalist Elbridge Gerry of Massachusctts, who had earlier
proposed the words "religious doctrine"” over "national
religion,” Madison withdrew his motion for insertion of the word
"national” before "religion."” He 1insisted, however, on making
his point clear by observing that the words "no national
religion shall be established by law" did not imply that the

government was a national one.43

Tnen Livermore's motion passed
31 to 20.

The House was divided between the Federalists (who di1d not
feel any amendments to the Constitution were necessary) and the

anti-Tederalists {(wno did not want any r>ference to a "national"

government or religion in the clause and insisted on asendments

[N
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to the Consti*ution before 1t was ratified).44 rTne House was
also split between the states that wanted to protect their
established cnurches from the federal government and those that
wanted to prevent the establishment of a national church.
However, it is clear from the debates that Congressmen from
states with established churches (Connecticut and Massachusetts)
and those without (dew York) agreed that a narrow meaning be

given to the establishment clause so that 1t would not prove to

be hostile toward all religion, as this Court recently held in
Lynch v. Donnelly, 104 sS.Ct. at 1359,

After further debate the House adopted a slightly different
version on August 21, 1789, rest ring the words "establishing
religion,” which was then reported to the Senate.45

Although the Senate debates of September 3 and 9, 1789, were
kept secret, five versions considered by that body prohibited
Congress from making any law "establishing one religious sect or
society in preference to others" (accepted and tnen amended),
"establishing any religious sect or society” (defeated),
"establishing any particular denomination of religion in
pPreference to another" (defeated), "establishing religion®
(accepted and tnen amended), and finally, as sent back to the

House, "establishing articles of faith or a mode of worshxp."46

The Senate's version was referred to a conference committee
on which Madison and Sherman sat.47 rne compromise "Congress

shall make no law .especting an establishment of religion, or

prohibiting the free exercise ther -of" was submitted to first
the House, then the Senate, and subsequently approved,
respectively, on September 24 and 25, 1?89.48

The Senate's approval of the words "one religious sect or
society” and "articles of faith or a mode Of worship"™ indicates
that it did not intend that the federal government be prohibited
from aiding all religion. Instead, the phrase "an establishment
of religion™ in the final version indicates that Congress simply

intended to prevent ghe establishment of a national religious
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sect or denomination, as confirmed by Madison during the
debates..Thxs narrow reading of the establishment clause 1s
confirmed by the debates of the state legislatures which
subsequently ratified it und by Congresc' contemporaneous
passage of the nNorthwest Ordinance and the Prayer Day
Resolution.

b. State Ratification of the
Estaplishment Clause

In 1785, Virginia had refused to permit state tax money to
be used to support teachers of religion.49 In 1787, its

constitutional convention had ratified the federal Constitution

with a proposed amendment guaranteeing "that no particular
religious sec% or society ought to be favored or established, by
law, in preference to others."50

When the B111 of Rights was submitted to the Virginia
legislature for ratification in the fall of 1789, many feared
that the language did not adequately restrict the federal
government. After adoption by the House of Delegates on
November 30, 1789, the Senate postponed ratification until
December 15, 1791. A statement signed by six members of the

majority in the Senate may explain the two-year delay:

The [First] Amendment, recommended by
Congress does not prohibit the rights of
conscience from being violated or infringed;
and although 1t goes to restrain Congress
from passing laws establishing any national
religion, tney might, notwithstanding
levy taxes toany amount, for the support
of religioa or 1ts preach€rs; and any
particular denomination of Christians might
be so favored and supported wy the General
Government, as to give it a decided advantage
over otners, and 1n process of time render it
as powerful and dangerous as 1t was
establliqed as the national religion of the
country.

The Senators apparently feared that tne federal Congress

would advance all religion or appropriate tax money for the
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benefit of all denominations, as had been proposed and rejected
in Virginia's schools in 1785. The First Congress' re-enactment
of the Northwest Ordinance shows that their fears were well
grounded, Ior this act granted federal land for religious
purposes and to schools that teach religion and morality.

The fact that none of the other states objected to the
wording of the establishment clause or to the First Congress'
passage of the Northwest OJrdinance 1ndicates that Virginia was
clearly in a minority in its views, something which this Court
has often over1ooked.>2

In fact, the citizens of North Carolina apparently approved
of the practice. Reverend Nicholas Collins, in an article
published during the debates in the HNorth Carol ina legislacure,
noted how a multi .licity of sects would prevent an establishment
and advocated that every state and the federal government in the
territories should provide a system of education "with sensible
teachers, who shall instruct their pupils 1n the capital
principles of religion, which are generally received, such as

the being and attributes of God, his rewards and judgments, a

future state, etc.”33 rThe Northwest Ordinance, whose history
and impact is discussed below, fulfilled Collins' desires for
inclusion of religion in the curriculum in schools under federal

control.

2. Contemporaneous History of Passage of the
Northwest Ordinance by the Pirst Congress

The dorthwest Ordinance, enacted by tne very Congress that

adopted the first amendment, provides:

-

Religion, morality, and knowledge, peing
necessary to good government and the
happiness of mankind, schools and the means
of education shall forever be encouraged.

ch. 8, art. 3, 1 Stat. 50, 52 (Aug. 7, 1769) (empnasis added).
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Justice Douglas, concurring 1in Engel v. vitale, 370 u.s. at

443, noted that "[r]eligion was once deemed to be a function of

the public school system" (quoting the Northwest Ordinance set

out abuve).54 dowever, the Supreme Court has never examined
Congress' contemporaneous passage of the Ordinsnze to see what
light it sheds on the meaning of the establishment clause.

On July 10, 1787, a committee consisting of James Madison of
Virginia, Nathan Dane of Massachusetts, and three other members
of the Continental Congress reported a resolution authorizing a
contract for surveying and sale of federal lands northwest of
the Ohio River.35 Lot No, 16 in each Township was given

perpetually for the purpose of "public education” (as set out in

the Ordinance of May 20, 1785), and Lot No. 29 in each Township

was given perpetually for "the purposes of re11gion."56

On July 13, 1787, Congress specified the use to be made of
the land set aside for public education. It passed the

Northwest Ordinance which provided: "Religion, Morality and

knowledge being necessary to good government and the hapiiness
of mankind, Schools and the means of education shall forever be
encouraged."57

The Ordinance was drafted by Nathan Dane of Massachusetts,
who wanted Eastern politics to be extended to the new
territories and especially to Ohio, since many of its settlers
had emigrated there from New England.ss The Ordinance is a
deliberate rejection of the philosophy of Thomas Jefferson, who
had led the fight against tax support of religious teachers in
1785.59

The Ordinance follows the language of the Massachusetts and
New Hampshire Constitutions of 1780 and 1784, respectively.
These reguired the local towns to appropriate tax money for the
"support and maintenance of public Protestant teaci.~ s of piety,
religion and morality" who would provide "public instruction in
morality and religionﬂso

When the First Congress assembled, Rep. James Madison, on

Q *8, 1789, reworked the proposed constitutional amendments
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from the states, and submitted his version of the establishment
and free exercise clauses to Congress for its consideration.

His proposal stated: "nor shall any national religion be

established, mor shall the full and equal rights of conscience

be in any manner, nor on any pretext infringed."61

On July 13, 1789, the House constituted itself a committee
of the whole to debate the disposition of lands in the Northwest
Territory.62 In the meantime (on July 21, 1789), after sitting
idle for a month and a half, Hadison's proposals for
constitutional amendments, along with those of the states, were
submitted to a select comm.ctee of which he was a member.63
The same day the Northwest Ordinance had its first reading in
the Senate.b4 A week later (on July 28, 1789), the select
committee submitted the following version of the establishment
clause to the House: "No religion skall be established by law,
nor shall the egual rights of conscience pe infringed."65

Then on August 7, 1789, Congress re-enacted the Northwest

Ordinance, which provided in Articles I and III:

No person, demeaning himself 1n a
peaceable and orderly manner, shall ever be
molested on account of his mode of worship or
religious sentimei.s 1n the said
t “ritory. . . .

Religion, morality, and knowledge, being
necessary to good government and the

happiness of mankind, schools and the means
of edu<:%§ ion shall forever be

encouraged.b® T TTTTT
The fact that Congress re-enacted the Northwest Ordinance in
1789, 58 days prior to its adopting the establishment clause in
final form, indicates that Congress gave 1its tacit approval to
Nathan Dane's plan to extend governmental support of religious
teaching in public schools in the Northwest Territories, and
that the First Congress did not view that as the establishment

of a rehgion.67

Moreover, Justice Douglas' ~tatement in Engel
about the religious function of the public scnool system is
correct, a function which in 1789 was not seen as a violation of

\j“* establishment clause. Engel v. Vitale, 370 U.S. at 443,

ERIC
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According to Chief Justice Burger in Marsh vy. Chambers,

"historical evidence sheds light not only on what the draftsmen

intended the Establishment Clause to mean, but also on how tney

thought that Clause applied to the practice authorized by the

First Congress -~ their actions reveal their intent.” 103 S. Ct.
at 3334 (emphasis added).68

This legislative history clearly demonstrates that the First
Congress saw no conflict between the establishment clause and
encouragement that religion be taught and prayers be given in
the public schools in the Northwest Territory created Dy grants
of federal land. Nor did 1t believe that a child would be
molested in his mode of worship or religious sentiments (Article
I of tne Ordinance) if he were compelled to study religion in
school. Instead, Congress believed that religion and scnools in
which religion and morality were taught were necessary to good
government and the happiness of mankind. President Washington
shared this belief.5? For the men who drafted the first

amendment, advancing religion and religious teaching fulfilled a

vital secular purpose, establishment of good government.70

3. Contemporaneous History of Prayer in
Pederal Public Schools

When tne First Congress encouraged the teaching of religion
in the schools of the Northwest Territory, it intended and fully
understood that prayer and Bible reading would be practiced in
these schools, for this was the almost universal practice in the
early constitutional period.71 3ince the Ordinance was
patterned after the Massachusetts and New Hampshire

Constitutions, the practice of these states is especially
relevant.’2

Anson Phelps Stokes, whose treatise and exhaustive research
is highly respected on the subject of religion in American
public and private schools, concludes that the fathers of the

republic were accustomed "to the teaching of religion in

Y oy
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virtually all schools."’3 The practice applied equally to the
federal territories, the states and Washington, D.C., as noted
by contemporaneous acts of early Congresses.

When Congress created the Mississippi Territory in 1798,
from which Alabama was later formed, it encouraged the teacning

of religior and morality 1in 1ts schools by providing that the

people of the territory "shall be entitled to and enjoy all and
singular the rights, privileges and advantages granted to the
people of the territory of the United States, northwest of the
river Ohio,” 1n the ordinance of July 13, 1787.7¢ Tnis applied
the "religion™ in public schools' language of the Northwest
Ordinance to the Mississippi Territory. Four years later
Congress reserved a section 1in each township for "the support of
schools. "’

When Alabama was adnitted into the Union 1n 1819, article 6
of 1ts constitution required that "the general assembly . . .
take measures to preserve from unneces.ary waste or damage such
lands as are, or hereafter may be, granted by tne United States
for the use of schools within each township 1n this State, and
apply the funds which may be raised from sucn lands 1n straict

conformity to the ooject of such grantJJ6 Tne Alabaza Scnool

Code of 1927 .efers to article I11I of the Northwest Ordinance as
tne "parent of the educational laws of tne several states and of

the United States of America" and states tnat "religion,

morality, and knowledge [are] necessary” for good govermr.ent.77
Because the Supreme Court has refusea to permit Alabama
school students and teachers to have a moment of individual
silent prayer or meditation, the State of Alabama 1s unable to
carry out the very purpose of the grant of Section 16 lands as
specified by the First and Fifth Congresses, Moreover, because
the lands were 7Jranted by the federal government with this
provision, they theoretically might now .~ abject to being
taken back by the federal government :f the state can no longer

carry out the purpose for which they were granted.
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Both Ohio and Mississippi also received federal school land
in return for their willingness to teach religion and morality
in schools financed by these lands, and Ohio even agreed with
the First Congress that such a provision as to use of school

lands was not a violation of the establishment of religion under
its state constitution,’®

The federal public schools in Washington, D.C. provide
another strong example. When the first schoo. district was
organized in Washingto, D.C. in 1820, the Bible and the Watts
Hymnbook were perhaps the only textbooks. Thomas Jefferson was
the president of the school board. His approval of this
curriculum is significant since the school wes operated on
federal land under congressional superv151on.79

Congressional grants for evangelistic activities also
provide important conteaporaneous history. Early Congresses
felt :t their Christian duty to civilize the Indians in the
federal territories by financially assisting the spread of the
Gospel. President Washington proclaimed a treaty on January 21,
1795, with the Oneida, Tuscorora, and Stockbridge Indians by

which the United States paid "one thousand dollars, to be
applied in building a convenient church at Oneida," New York, in
place of the one which the British had burned in the
Revclutionary War.80

Under Presidents Washington, Adams and Jefferson, Congress
granted twelve thousand a-"res and extended the grant on five
occasions to the Moravians or "Society of the United Brethren,

for propagating the gospel among the heathen™ or Indians.81

None of the three Presidents vetoed these six acts, indicating
that they did not find them to be a violation of the
establishment clause.

On October 31, 1803, Jefferson asked the 3Senate to give

consent to a treaty with the Kaskaskia Indians that contained

the following clausa2.

.
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And whereas, The greater part of said

tribe have een baptized and receivei 1nto
the Catholic church to which they a.< much
attached, the United States willi give
annually for seven years one hundred dollars
towards the support of a priest of that
religion, who will engage to perform for the
sald tribe the duties ¢f his office and also
to instruct as many of their children as
possible in the rudiments of literature. And
the United States will further give the sum
of three hundred dollars to assist the said

r1be in the erfrection of a
harch.82 ~- T oo ToT

nln

Professor Cord cites page after page of early Congressional
enactments that provided federal land or appropriated federal
funds to establish and fund Indian schools to the Moravians, the
Missionary Society of New York, the Hamilton Baptist Missionary
Society of New York, the American Board of Cormissioners for
Foreign Missions, the Baptist Board for Foreign Missions, the
Cumberland Missionary Society, the United Foreign Mission
focilety of New York and the Foreign Mission Soclety of the Synod
of South Carolina.83

These contemporaneous acts of the early Congresses indicate
that prayer and the teaching of religion in schools under
federal control were seen as fulfilling a valid national
purpose, the moral and spiritual preparation of Americans to
take a useful role .n our society. Especially the Indians, who
had not previously experienced tne benefits of a Christian
civilization, would be better citizens by Ltheir receiving the
Gospel, and Congress singlei out specific denominational groups
to propagate it. However, since no nationial church was being
estaolished in doing so, neither Congress nor the courts found
these acts offensive to tne first amehdment, Applying the
historical test to the ¢ .ablishment clause, a state may
constitutionally allow a period for silent individual prayer or

meditation.

4. Contemporaneous History of Prayer in Other
Governmental Institutions

O
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The day after the first amendrent was approved in the House
in its final form, Federalist Elia< Boudinot of New Jersey asked

that "all the citizens of the United States [be offered an

opportunity}] of joining, with one voice, in returning to

Almighty God their sincere thanks for the many blessings he had
poured upon them." By resolution, he requested that the
President "recommend to the people of the United States a day of
public tha ksgiving and prayers."

However, Mr. Boudinot went further, even suggesting to the
people the form of the prayer, "to be observed by acknowledging,
with grateful hearts, the many signal favors of Almighty God,

especially by affording them an opportunity peaceably to

establish a Constitution of government for their safety and

happiness."84 Although the resolution does not specify if the
prayer should be verbal or silent, verbal prayer 1s implied by
calling for public prayer, which was customarily oral in the
eighteenth century.

Anti-Federalist Aldanus Burke of South Carolina immediately
objected to "this mimicking of European customs, where they made
a mere mockery of thanksgivings."85 Thomas Tucker, also of
South Carolina, but a Federalist, objected to the resolution
because it was "a religious matter, and, as such, proscrioed to
{Congress},” apparently referring to the establishment clause
passed the day before.86

Roger Sherman, a Connecticut Federalist, perhaps reflecting
the position of the established Cyngregationali Church of his
state, found precedent for s days of thanksgiving in
Scripture as at the time Solomon built the temple and "worthy of
Christian imitation on the present occasion."87 Mr. Boudinot
quoted further precedents from the practice of the Continental
Longress. The motiuvn carried and President Wwashington on

October 3, 1789, issued the Proclamation.88

As Chief Justice Burger points out in Marsh v. Chambers, 103

S. Ct. at 3333, the evidence of opposition to and subsequent
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approval of a resolution "infuses {[the force of the historical
argument] with power by demonstrating that the subject was
considered carefully and the action not taken thoughtlessly, by
force of long tradition and without regard to the problems posed
by a pluralistic society.”

Since the resolution was directed toward all the people of
the United States, both adu’ts and children, apparently teachers
and students were to participate. As with the Northwest
Ordinance, there is no evidence that Congress sought to protect
children from being compelled to pray. 1Instead, there is
evidence that Congress intended to include them without ahy fear
that it was establishing a religion by doing so.

Prayers were offered in the Congress, in the courts, and
after the first inaugural ceremony at St. Paul's Chapel led by
the congressional cnaplain.89 Also, the First Congress
authorized the President "by and with the advice and consent of
the Senate"™ to appoint a chaplain for the "military
Establishment of the United States."39 of great significance is
Jefferson's Act of April 10, 1806, which "earnestly recommended"”
that army officers and enlisted men attend Divine worship

services. Irreverent behavicur by officers at Divine worship

gservices was to be pun.shed L court marshal w th presidential
reprimand.91

After a comprehensive 302-page examination of the debates
anc¢ acts of Congress and the individual states, Professor Cord
concludes, as has this Court, that Congress intended only to
prevent the establishment ol a national church. He adds: "[n]or
does any substantial evidence suggest that nondiscriminatory or
indirect aid to religion or to religious institutions was to
come under the ban of the First Amendment."92 The proposed
Constitutional amendment does not establish any national
religion; instead, its allowing permissive silent prayer or
meditation "respects the religious nature of our people and
accommodates the public service to their spiritual needs.”
Zorach v. Clauson, 343 U.S. at 314.

Q
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B. PUBLIC POLICY CONSIDERATIONS
Some of the public policy considerations supporting the
pProposed constitutiona' amendment on silent prayer are:

1. Restoracion of the recognition of God and the
reverence owed Him to the publiac school
Classrooms. It would countermand the
appearance to ternder, Young minds of official
belattling of or hostilaity to religion
created by the Court-ordered exclusion of
prayer from the public schools.

2. Removal of the confusion created by the
Supreme Court rulings on the establishment
clause which had led to grave violations by
Public school administrators of the
constituional free exercise rights of teachers
and students.

3. Restoration of the principle of accomodation
for the religious peeds of teachers and
students.

4. Removal of the barrier created by the Court in
gaffggg to state accommodation of the

religious needs of teachers and students,

5. It 1s non-coercive. No one w1ll be required
to pray nor will their freedom of conscience
ever be violated 1f they do or do not. No one
wlll ever know how a teacher or student uses
the moment of silence. It relieves teachers
of the role of thought police in whach they
are placed by a prohibition against silent
prayer.

6. It 1s a neutral accommodation of the religious
needs of teachers and parents. No preference
1S given to any particular form of silent
prayer. It as non—d1scr1m1natory in
impact, even in the face of the growth -
pluralism in our society.

7. It 1s not divisive. 1In fact, 1t will remove
some of the divisiveness and politicalization
of public school prayer caused by the y.S.
Supreme Court in 1ts establishment clause
rulings saince 19$62.

8. It 1s a constitutinnal means of clearaing the
"motive” barrier created by the U.S. Supreme
Court in Jaffree. A constitutional amendment,
once passed, 1s incapable of being challenged
for unconstitutional intent.

9. Settlaing of the yiestion of constitutionalaty
of statutes piermi “ting a moment of silence
once and for all wi hout having to go through
the long involved course that the cCourt
envisions of checkin~ ‘he legislative motives
behind each and eve.y one.

10. Provision of a moment to still the class and
settle the minds before the work of the
school day begains.

O
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Cc. THE JAFFREE DECISION

At the same time that the Court erected an irsurmountable
barrier to moment of cilence legislation by ut:lizing a test
which always provides a negative result, the Court did mply, 1in
the majority opinior by Stevens, that 1t would be
constitutionally permissible to protect a student's
constitutional right to pray. S3 U.S.L.W. at 4671,

In her concurring opinion, Justice O'Connor recognized the
possibility of constitutionality of moment of silence statutes:

Nothing in the United States Constltution
as interpreted by this Courts or 1in the laws
of the State cf Alabama prohibits publac
school students from voluntarily praying at
any time before, during, or after the school
day . . .

1d. at 4673.

The endorsement test does not preclude
government from acknowledging religicn or
from taking religion 1nto account in making
law and policy . . .

. . . First, a moment of silence 1s not
inherently religious. Silence, unlike prayer
or Bible reading, need not be assoc:ated with
a religious exercise, Second, a pupil who
participates in a moment of sil¢ ce need not
compromise his or her beliefs. During a
moment of silence, a student who okjects to
prayer 1s left to his or her own thoughts, and
18 not compelled to listen tO the prayers or
thoughts of others.
1d. at 4674,

. . . It 1s diffaicult to discern a serious
threat to religious liberty from a room of
si1lent, thoughtful school children.

By mandating a moment of silence, a State
does not necessarily endorse any activaity
that might occur déuring that period. . . .
Even 1f a statute specifies that a student
may choose to pray silently dur)y .g a gquiet
moment, the State has not thereby encourz:-~d
prayer over other specified alternatives.

. . . Since there 1s arquably a secular
pedagogical value to a moment of silence 2n
public schools . . . .

. « « A moment of silence law that 1is
clearly drafted and 1mplemented so as to
permit prayer, meditation, and reflection
within the prescribed period, wi..aout

. endorsing one aiternative over the others,
should pass this test.

1d. at 4675.
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Justice Powell agreed in his separate concurraing opinion:
+ + « I agree fully with Justice O'Connor's
assertion that some moment-of-silence
statutes may be constitutional, a suggestion
set forth in the Court's opinion as well.

Id. 4672 (citations oritted).
V. SUGGESTED CHANGES TO THE PROPOSED AMENDMENT

I would propose the insertion of the word "such” or "silent"”
before the word "prayer” on page 2, line 6, so that the last
phrase of the second sentence will read ". . « nor shall they
encouragye any particular form of such prayer or reflection . . ."
or " . . . nor shall they encourage any particular form of
silent prayer or reflection ." This 1s nNecessary to create
parallelism with the first phrase of the second sentence which
uses the word "such® before "prayer or reflection” and to prevent
any unintended results. In the absence of such a change, the
second phrase of the second sentence could be read to prohabat
certain forms of prayers at public schools which the Supreme
Court has never addressed, such as before or after class student
prayer groups or invocations or benedictions at school graduation
ceramonles or athletic events where attendance 1s not mandatory.

I also urge the Conmittee to make 1t clear in ats fainal
report that the proposed amendment 1s not intended to nor should
1t be interpreted as preventing a ctate from enacting legislation

implementing reasorable time and place provisions for silent

prayer, such as the statute addressed in Jaffree which permitted
tire to be set aside at "the commencement of the first class of
each day." It should be made clear that by enacting such
legislation a state should not be held to have unconstitutionally
endorsed religion or a particular religaious practice as was the

State of Alabama in the Jaffree decision.
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FOOTNOTES

1 Governor George C. Wallace, in behalf of the citizens
of the State of Alabama, has consistently supported the
opportunity for prayer or silent reflection 1n the public
schools and I have been authorized by the Governor to express to
this Committee his support of any constitutional amendment that
would achieve that goal.

2 Justice Douglas, writing for the Court in
zorach v. Clauson, said the following on accommodation: “When
the state encourages . . . Or cooperates with . . . sectarian
needs, 1t follows the best of our traditions. For 1t then
respects the religious nature of our people and accommodates the
public service to their spiritual needs. Zorach v. Clauson, 343
U.S. at 313-14 (emphasis added).

3 Zorach v, Clauson, 343 U.S. 306, 314 (1952).

4 See also Mueller v. Allen, 103 S.Ct. 3062 (1983)
(tuition tax credits); St. Martin Evangelical Lutheran Church v.
South Dakota, 451 U.S. 772 (1981) (exemption of religious school
employees from unemployment taxes); Gillette v. United States,
401 U.S. 437 (1971) (exenptions from compulsory military service
for religious objectors); wWalz v. Tax Comm'n, 397 U.s. 664
(1970) (property tax exemptions for religious organizations);
Arlans Dep't Store, Inc. v. Ky., 371 U.S. 218 (1962) (dismissing
for want of a suostantial federal guestion an appeal challenging
the constitutionality of exemptions from Sunday closing laws for
the benefit of Saobatarians); McGowan v. Md., 366 U.S. 420
{(Sunday closing laws); Zorach v. Clauson, 343 U.S. 206 (off-
premises public school release time projrams); and Quick Bear v.
Leupp, 210 U.S. 50 {1908) (use of Indian trust monies for
sectarian education). Cf. widmar v. Vincent, 454 U.S. 263
(1981) (strik.ng down prohibition on religious group meetings on
public university campus); McDaniel v, Paty, 435 U.S. 618 {(1978)
(striking down prohibition on service by ministers as delegates
to state constitutional convention).

5 Lynch v. Dcnnelly, 104 S.Ct. at 1359.

€ zorach v. Clauson, 343 U.5. 306, 315 (1952).

7 #alz v. Tax Commission, 397 J.S. 664, 673 (1970).
8 Lynch v. Donnelly, 104 s.Ct. at 1359.

% 14. at 1361.
10

The Court's apparent acceptance of Justice O'Zonnor's
"no endorsement of religion” test, 1f fully applied, endangers

our Witional Motto, our National Anthem, and the Pledge of

Allegiance, among other things. 53 U.S.L.W. at 467C and n. 42

and 4671 and n. 52.

11
95 (1984).

12 R. NCUHAUS, THE NAKED PUBLIC SQUARE 85 (1984). See
also 1d. at 100-03, 80-82, 84-87. After reading Neuhaus'
insightful analysis, one might ponaer 1f Judeo-Christian
religious references are becoming the new blasphemy under an
established "religion of secularism.”

13 Keynote speech by Murisy Friedman at tne annual meeting
of the Association of Jewish Community Relations Workers (June
1980), printed as Friedman, A New Direction for American Jews,
COMMENTARY, Dec. 1981, at 43 {emphasis in original and added).

Quoted 1n R. NEUHAUS, THL NAKED FuRLIC SQUARE
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In striving for the separation of church
and state, . .. agencies earnestly believed
they were preventing harassment and providing
safequards for Jews, religious dissenters,
and nonbelievers. Their activities, however,
reflected a secular bias that was at best
indifferent, when 1t was not actively
hostile, to religion itself. 1They chose not
to see that the "church” they sought to
disestablish was not just a sect but embraced
a collection of beliefs and values deeply
embedded in the society, values which while
causing uneasiness in religious outsiders,
provided an order and coherence that had made
it possible for Jews (and others) not only to
live comfortably but indeed to prosper.

Id. at 39.

4 Church of the Holy Trinity v. United States, 143 U.S.
226, 232 (1892).

15 United States v. Maclntosh, 283 U.S. 605, 625 (1931).

16 zorach v. Clauson, 343 U.S. at 313.

17 Torcaso v. watkins, 367 U.S. 488, 495 (1961).

18 ynited States v. Seeger, 380 U.S. 163, :6 (1965).

19 See R. NEUHAUS, THE WAKED PUBLIC SQUARE 80-832 (1¢84)
for a perceptive Jiscussion of the theological implication of
this drift. Jeremiah 17:5.

20
(1845).

See Permoli v. New Orleans, 44 U.s. (2 How.) 589

In his second inaugural address Thomas Jefferson said,

In matters of religion I have considered that
its free exercise 1s placed by the
Constitution independeut of the powers of the
General Government. I have therefore
undertaken on no occasion to prescribe the
religious exercises suited to them, but have
left them, as tne Constitution found them,
under the direction angd discipline of the
church or state autnoritaies acknowledged by
the several religious societies. 3 A, BERGH,
WRITINGS OF THOMAS JEFFERSON 378 ({1903).

Jefferson's view of the First Amendment as expressed in 1805
in his second 1naugural address 1s identical with his view
expressed in 1798 when he drafted the Kentucky Resolutions. 4
THE ANNALS UF AMERICA 63 (1968). In these resolutions,
Jefferson also stated that the federal courts were excluded from
jurisdiction over religious nmatters.

Justice Story (1770 to 1845), a leading Unitarian of his
time who served on the Supreme Court from 1811 to 1845 and as
Professor ot Law at Harvard Law School, agreed with Jefferson.
2 J. STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED
STATES §1879 at 634 (1891).

2 See, e.g., Gunther, Congressional Power to Curtail
Federal Court Jurisdiction: An Opinionated Guide to the Ongoing)
Debate, 36 STAN. L. REV. 895 (19684). -

Q Yy
ERIC '

|




ERI

- o

73

22 3 J. STORY, COMMENTARIES ON THE COWNSTITUTION OF THE
UNITED STATES §1871, at 728 (1833) [hereinafter cited as STORY'S
COMMENTARIES], also quoted by Chief Justice Warren in McGowan v.
Maryland, 366 U.S. 420, 441 (1961). Accord, McCollum v, Bd. of
Educ., 333 U.S. at 244 (Reed, J., dissenting). Joseph Story was
a leading Unitarian of his time who served on the Supreme Court
from 1811 to 1845 and as professor of law at Harvard Law School.

23 See also Justice Rennguist, dissenting, 1n Thomas v.
Rev. Bd., 450 U.5. 707, 721-22 (1981) and in Stone v. Graham, 449
i)

.5, 30, 45-46 (1980); Justice Stewart, dissenting, 1n Abington
School Dist, V. Schempp, 374 U.s. 203, 309-310 and Engel ¥.
Vitale, 370 U.5. at 445; and Justice Reed, dissenting, 1in
McCollum v. Bd. of Educ., 333 U.S. at 245-46, where he refers to

Jefferson's accommodation of religious sects at the University of
Virginia.

Jaffree v. Bd. of School Comm'rs., 554 F. Supp. at

1 A. STOKES, CHURCH & STATE IN THE UQITED STATES 353~
446 (1950); McClellan, The Making and the Unmaking of the
Establishment Clause in A PLUEPRINT FOR JUDICIAL REFORA (1961),
at 300-08. See also Larsc: V. Valente, 456 U.S. 228, 244, n. 19
(1982) for Massachusetts' experience.

26

R. CORD, SEPARATION OF CHURCH A4D STATE 4 (1982).

27 Tne tension between these five states and the five
states which petitioned the First Congress for an anendment
preventing establishment of a national religion will become
apparent 1n the debates on the establishment clause, discussed
infra in subsection 1. The vote of three-fourths or ten of the
thirteen states required by article V of the United States
Constitution for tne adoption of an amendment would have been
impossible to attain if the first amendment had been intended to
disestablish the state churches of these five states.

28 Virginia and North Carolina proposed identical
amendments dealing with religion: "([NJo particular religious sect
or soc.ety ought to be favored or established by law in
preference to others.” 3 J. ELLIOT, THE DEBATES IN THE SEVERAL
STATE CONVENTIONS ON THE ADOPTION OF THE FEDERAL CONSTITUTION 659
(2d ed. 1836) (emphasis added) (hereinafter cited as ELLIOT'S
DEBATES) (Virginia, emphasis added); 4 id. at 244 (North
Carolina). The resolution of the Rhode Island Convention echoed
Virginia's, 1 id. at 334.

The New York Convention dAemanded that "no religious sect or
society . . . be favored or established by law in preference to
others.” 1 id. at 328 (emphasais added). Although Maryland's
Convention offered no offizial demands for amendments, a proposed
amendment read: "That there be no National Religion established
by law; but that all persons be equally entitled to protection in
their religious liberty." 2 id. at 553. See CORD supra note 26,
at 6, 11.

29 New Hampshire's ratifying convention proposed that
"Congress shall make no laws touching relig.on, or infringing the
rights of conscience.” 1 ELLIOT'S DEBATES, supra note 28, at 326.

30
added) .

31 4. MALBIW, RELIGION AND POLITICS, THE INTENTIOWS OF THE
AUTHORS OF THE FIRST AMENDMENT 14-15 (1978) (empnasis added),
cited by R. CORD, supra note 26, at 11-12.

1 ANNALS OF CONG. 434-35 (J. Gales ed. 1789) (emphasis
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32 1 ANNALS OF CONG. 729 (J. Gales ed. 17389) (emphasis
added). See also C. ANTIEAU, A, DOWNEY & E. ROBERTS, FREEDOM
FROM FEDZRAL ESTABLISHMENT: FORMATION AJ4D EARLY HISTORY OF THE
FIRST AMENDMENT RELIGION CLAUSE 123-42 (1964) [hereinafter cited
as AJTIEAU, COWNEY & ROBERTS].

Professor Micnael Malbin, supra note 31, at 7, suggests that
Sylvester had two premises 1n mind as ne spoke:

(1) He probably was concerned that tne
phrase "no religion should be established by
law" could be read as a prohibition of all
direct or i1ndirect governmental assistance to
religion, 1including land grants to church
schools, such as those contained in the
Northwest Ordinance, or religious tax
exemptions. (2) Sylvester apparently
thought some form of governmental assistance
to religion was essential to religion's

survival.
33 1 ELLIOT'S DEBATES, supra note 28, at 328 (empnasis
added).
34 1 ANNALS OF CONG. 730 (J. Gales ed. 1789) (emphasis

added). As pointed out by Rep. Gerry later in the debate, the
Federalists favored ratifying the Constitution as 1t was while
the anti-Federalists wanted amendments before ratification. 1d.
at 731.

35 MASS. CONST. of 1780, Pt. I, art. III (1780).

36 1 ANNALS OF CONG. 730 (J. Gales ed. 1789). Connecticut
also had established the Congregational Church.
37
1d. Malbin believes these remarks were 4i t
anti-Federalists, v irected to the
38 2 ELLIOT'S peaarzs, Supra note 28, at 553.
39

1 ANNALS OF CONG. 730 (J. Gales ed. 1789) (emphasis
added). This sentence was quoted by Justice Reed, dissenting, in
McCollum v. Bd. of Educ., 333 U.S. 203, 244 (1948), to support
his conclusion that "[tihe phrase 'an establishment of religion’
may have been intended by Congress to be aimed only at a state
church." Justice Reed believed that Madison "by no means
;nterg;eteg iPt gczsin.hibit Con'gress from encouraging religion,"
ccording to F. rien., F. O'BRIEN TICE

AJENDMENT 132 (1958). r IS REED AND THE FIRST

19 1 ANNALS OF cow. 730 (3. Gales ed. 1789).
1 14, (emphas: adged).

42 I1d. at 731 (emphasis added).

¢ .

4“ See remarks of Rep. Gerry, id.

45

1 JOURNAL OF THE HOUSE OF REPRESENTATIVES 10

. 7 (1789).

ti:.';ngfress shall_ make no law establishing religion, or prohi(bitein)g
ree i

infringede.’f'e;_g.lse thereof, nor shall the rights of conscience be

46
1 JOURNAL OF THE FIRST SE3SION OF THE SENA’
] TE
(emphasis added) [hereinafter cited as SENATE J.]. 0. m
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47 Also, on September 7, 178%, the Senate defeated.an
amendment that would have prohibited the States from infringing
on the rights of conscience. 1d. at 72.

48 1 ANNALS OF CONG. 913 (J. Gales ed. 1789) and 1 SENATE
J. 88 {(1789) (emphasis added).

49

50 3 ELLIOT'S DEBATES, supra note 28, at 659.
51
added).

52 For an exhaustive study of the state legislative
debates on the establishment clause, see ANTIEAU, DOWNEY &
ROBERTS, supra note 32, at 143-58.

53 Fayettville Gazette, Sept. 14, 21; October 12, 1789.
This article was also widely circulated in an 1influential
magazine, 5 THE AMERICAN MUSEUM 303 (October 1789), after being
published in the New York newspapers 1in June 1789%9. ANTIEAU,
DOWNEY, & ROBERTS, supra note 32, at 157 adé: "[w]hen this
statement is considered in relation to the events in the first
convention, it is apparent the citizens of Worth Carolina did not
intend to embody a revolutionary principle 1n the First Amendment
which would strip the federal government of Ppower to recognize
the need of her religious citizens.”

54 (Empnasis adéed). The Ordinance was also referred to
in Jones v. Opelika, 316 U.S. 584, 622 (1942); Meyer v. Neb., 262
U.5. 390, 400 (1922): ard Andrus v. Utah, 446 U.S. 500, 522 n. 3
(1980) (Powell, J., dissenting).

55

JOURNAL OF THE VIRGINIA SENATE 51 (1789) (emphasis

32 J. OF THE CONTINENTAL CONG., 211 (1787).

56 1d. at 312 (emphasis added); Ordinance of May 20, 1785,
art. 3, 28 id. at 375, 378, dealing with grants of land to public
education. See Andrus v. Utah, 446 U.S. at 522-23.

57 Northwest Ordinrnce, art. 3, 32 J. OF THE CONTINENTAL
CONG. 334, 340 (1787) (emphasis added).

58 Letter from Nathan Dane to Rufus King (2ig. 12, 1787},
reprinted in 8 LETTERS OF MEMBERS OF THE CONTINENTAL CONGRESS 636
(E. Burnett ed. 1936).

59 F. PHILBRICK, THE LAWS OF ILLINOIS TERRITORY, 1809-1818
cccxxiv-cccxxv (1950).

60 Massachusetts, the first colony to pass a public school
law in 1647 requiring each township to appoint an individual to
teach children the "knowledge of tne 3criptures," provided by its
Constitution of 1780:

As the happiness of a people, and the
good order and preservation of civil
government, essentially depend upon piety,
religion and morality; and as these cannot be
generally diffused through a community but by
the institution of public worship of God, and
of public instructions in piety, . . . the
legislature shall from time to time
authorize gﬂg require, the several towns . .
. to make Suitable provision at their own
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expense, for the institution of public
worship of God, and for the support and
maintenance of public protestant teachers of
piety, religion, and morality. . . .

MASS. CONST. of 1780, pt. I, art. IIT (emphasis added).

The New Hampshire Constitution of 1784 also required 'Eublﬁc
instruction in morality and religion” and empowered "the
legislature to authorize . . , the several towns .+ .« to make
adequate provision at their own expense fog the support and
maintenance of public protestant teachers of Piety, religion and
morality.” 'N.d. CONST. of 1784 art., VI (emphasis added). The
rationale for this was that "morality and piety, rightly grounded
on evangelical principles, will give the best and greatest

security to government. . . ."” 1d.

Seorgia, which had established the Episcopal Church in 17_84,
also recognized the importance of religion in edqcatxon, grant*ng
20,000 acres in each county for a collegiate seminary of lgarmng
for this reason: "And whereas the encouragement of religion and
learning is an object of great importance todang comtmunxtoyf, zgg

to the prosperity, happiness, and advan age
2:::. t.en.d._ Act %f Fio. 2};, 17%&, WATKINS DIGEST 293 (1800)
(emphasis added).

61 1 ANNALS OF CONG. 434-35 (J. Gales ed. 1789) (emphasis
added),

2 1d. at 646 (3. Gales eq. 1834).

83 14. at 660, €65 (3. Gales eq. 1789).

4 1a. at 52 (July 21, 1789) (J. Gales ed. 1834).

65

Id. (J. Gales egd. 1789) at 729, See ANTIEAU, DOWNEY &
ROBERTS, supra note 32 at 123-42, referred to favorably by Chief
Justice Burger in Walz v. Tax Comm'n of New York, 397 u.s. 664,

668 & 675 n, 3 (1964}, for a detailed account of the debates and
related newspaper accounts and letters.

66 Northwest Ordinance, ch. 8, arts. I & ITI, 1 stat. 50,
52 (1789) (emphasis added).

67 The Ordinance also contradicts Justice Douglas’ pelief
in McGowan V. Md., 366 U.S. 420, 563 (1961) (d1ssenting opinion)
that the establishment clause requires that "jif g, religious
leaven is to be worked into the affairs of our people, jt 15 to
be done by individuals ang groups, not by the Government,"

68 Accord, Wis. v. Peljcan Ins, Co., 127 U.S. 265, 299
(1888); Boyd v. United States, 116 U.5. 616, 623 (1886);: see also
United States v. Villamonte-darguez, 103 S. Ct. 2573, 2533
(1983); United States V. Ramsey, 431 u,s. 606, 616-17 (1977);
Walz v, Tax Comm'n., 397 U.S, at 686 (Brennan, J.s» concurring);
Frank v, Md.,” 359 U.s. 360, 370 (1959), (reh'g denied) 360 g.c

(13597; United States V. Curtiss-Wraight Ex ort Corp., 299
U.S. 304, 327228 (1936); Myers v. United States, 272 u.5, at 174-
75, quoted with approval in Lynch v. Donnelly, 104 §.Ct. at 1359;
Jackman v. Rosenbaunm Co., 260 U.5.722, 31 (192>

69 President Washington in his Farewell Address of 1796
expressed the same conviction: "reason angd experience both
forbid us to expect that national morality can prevail in
exclusion of religious principle.” 5 g, IRVING, LIFE OF GEORGE
WASHINGTON 343 (1860).

O
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70 The Northwest Ordinance shows that religious teaching
may fulfill a secular end without violation of the establishment
C€lause. As this Court held in Lynch v. Donnelly: “Tne Court has
invalidated legislation or governmental action on the ground that
a secular purpose was lacking, but only when 1t has goncluaed
that there was no gquestion that the statute or activity was
motivated wholly by religious consideration." 104 S.Ct. at 1362
(emphasis adde&%

n Walter H. Small cites numerous regulations from various
New England communities requiring headmasters to begin and even
end the school day with prayer. W. SMALL, EARLY NEW ENGLAND
SCHOOLS 301-03 (1969). See letters and reportS collected under
the topic Schools As They Were Sixty Years Ago in the AMERICAN
JOURNAL OF EDUCATION cConcerning Connecticut which had morning
prayers and Bible study with the Binle as the only reading book
until 1793: THE AMERICAN LEGACY OF LEARNING 161-62 (J. Best & R.
Sidewell eds. 1967):; 13 AM. J. EDUC. 123, 129-32 (1863); 16 id.
at 137 (1866); 26 id. at 225 (1876). Delaware school opened by
prayer and singing a hymn: 17 AM. J. EDUC. 187-88 (1867). khode
Island students daily recited the Lord's Prayer and Ten
Commandments: 27 id. at 707, 711-12 (1877).

72 According to excerpts from the Massacnusetts Common
School Journal, "the Bible was the only reading book, Dilworth's
Spelling Book was used, and the New England Primer." This Praimer
contained the Lord's Prayer, the Ten Commandments, books of the
01d and New Testaments, and the Shorter Catechism. 12 MASS.
COMMON SCHOOL J. 311-12, quoted in 14 AM. J. EDUC. 746 (1863).
In 1789, before the establishment clause was adopted by Congress,
the Massachusetts legislature required all commen school teachers
to be certified by a minister or ministers of the community 1n
which they were to teach that each was morally gqualified for the
job. Act of June 25, 1789, ch. 19, 1789 dass. Acts 416, 418.
For a study of the content and broad 1nfluence of the New England
Primer and use of the Bible as a leading textbook, see S. COHEN,
A HISTORY OF COLONIAL EDUCATION 1607-1776 60-63, 141 (1974) and
30 AWM. J. EDUC. 371 (July 1880).

In New Hampshire the school day began and often ended with
prayer and reading from the Bible, which, with the Psalter and
New Testament, were the only reading books until the time of the
Revolution. See, e.g., W. SMALL, supra note 71, at 300-04; w.
BURTON, THE DISTRICT SCHOOL A3 IT AAS 55 (C. Johnson eg. 1928).

73 2 A, STOKES, CHURCH AND STATE Id THE UNITED STATES
48 (1950).

74 Act of Apr. 7, 1793, ch. 28, 56, 1 Stat. 549, 550.

75

Act of Mar. 3, 1803, ch. 27 §§ 11 & 12, 2 stat. 229,
233-34; Act of Mar. 3, 1817, ch. 62, §3, 3 stat. 375 (dealing
with survey).

76 ALA. CONST. of 1813, art. VI (emphasis added).

77 ALABAMA SCHOOL CODE 7 (1927). Nocth Carolina adopted
the Northwest Ordinance verbatim under article IX, §1 of its 1868
constitution. See N.C. CONST. of 1868, arc. IX, §1

78 In the same section of the 1802 Constitution that
protects Ohio's citizens against the establishment of religion
and in their rights of conscience, Onin's Constitutional
Convention (and subsequently Congress by its admission of Ohio
into the Union) approved this clause: "gut religion, morality,
and knowledge, being essentially necessary to good government and
tne happiness of mankind, schools and the means of instruction
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shall forever be encouraged by legislative provision, not
inconsistent with the rights of conscience.” OHIO CONST. of 1802,
art. VIII, §3. Also, Mississippi, in receiving federal school
lands, piovided in §14 of th? seventh article of its 1817
constitution. "Rcligion, rorality, and knowledge being necessary
to govd jovernment, the preservation of liberty, and the
“appiness of mankind, sctools, and the means of education, shall
torever be encouraged in this State.”

79 3. WILSOW, 1 PUBLIC SCHOOLS OF WASEINGTON 4-G (Records
of the Columbia Historical Society of 1897). Jefferson, as
author of the much guoted "wall of separation" phrase, appatently
saw no conflict between this federal public school practice and
the establishment clause. However, Jefferson's views are really
not relevant to the meaning of the establishment clause, because
he did not participate in the first amendment debates, and was
in:;ead in Europe as minister of France fcom 1784 to November
1789.

80  reaty of Dec. 2, 1794, art. 4, 7 Stat. 47-48.

81  Act of June 1, 1796, ch. 46, 1 Stat. 430-31 (4th C~ng.)
(emphasis added); re-enacted Act of Mar. 2, 1799, <ch. .7,
Stat. 724 (6th Cong.); Act of Mar. 1, 1800, ch. 13, 2 stat. 14-16
(6th Cong.); Act of Apr. 26, 1802, ch. 30, 2 stat. 155 (7th
cong.); Act of Mar. 3, 1803, ch. 30, 2 Stat. 236-37 (7th Cong.);
and Act of Mar. 19, 1804, ch. 26, 2 Stat. 271~-72 (8th Cong.),
guoted in R. CORD, supra note 26, at 42-46, 62 & 263-70. Land was
originally set aside by the Continental Congress for propagating
the gospel among the heathen by Ordinance of May 20, 1785, 28 J.
OF THE CONTINENTAL CONG. 375-81; Ordinance of July 23, 1787, 33
id. 399-401; Ordinance of July 27, 1787, id. 429-30; and
Ordinance of Sept. 3, 1788, 34 id. 485-86. James Madison sat on
the committee proposing this grant of land for the later
ordinance.

82 Treaty with the Kaskaskia Indians of Oct. 31, 13803, No.
104, 7 stat. 78-79 (8th Cong.) (emphasis added), guoted in R.
CORD, supra note 26, at 38-39, 261-63.

83 See R. CORD supra note 26, at 63-73. In granting
government land for religious purposes, Congress was simply
following the practice of the states. Nine of the original
thirteen states supported the teaching of religion in public or
private schools with tax money or land. In addition to
Massachusetts, New Hampshire, and Georgiz (noted earlier, :upra
note 26), hode Island, Connecticut, New York, Pennsylvania,
South Caroiina and North Carolina granted state land for the
support of religious schools. See, e.g., II STATE OF RHODE
ISLAND AUD PROVIDENCE PLANTATIONS AT THE END OF THE CEWTURY: A
HISTORY 260-326 (1902); 27 AM. J. EDUC. 712 (1877); VIII CONN.
STATE RECOTDS 100 (1795); Act of Apr. 9, 1795, ch. 75, N.Y. Laws
18t} Scss. 50-51; ch. 2557, 1791-1793 Pa. Laws 71-73; Act of Dec.
21, 1799, s.C. Stat. 357; see .lso ANTIEAU, DOJNEY & ROBERTS,
supra note 32, at 62-72, 167-74.

84 1 ANNALS OF COWG. 914 (J. Gales ed. 1789). See R.
CORD, supra note 26, at 27-29,
85
86 . '
1d. at 915. Both men had voted against the amendment
the previous day.
87

14.

1d.
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88 14. 1 a COMPILATION OF THE MESSAGES AND DAPERS OF THE
PRESIDENTS, 1789-~1897 64 (Richardson ed. 1901). President
Washington issued a supsequent proclamation on Januvary 1, 1795,
I4. at 179-80. John Adams issued two and James Madison four
during their terms as president. Id. at 268-70, 284-86, 513,
532-33, 558 & 560-61. See R, CORD, supra note 26, at 51-53, 251~
60.

89 see Marsh v. Chambers, 103 s.ct. 3330, 3333-34 (1983);
Abington School Dist. v, Schempp, 374 U.S. 203, 213 & 309-10
(1363) (Brennan, J. concurring); Engel v, Vitale, 370 U.S. 421,
446-50 (1962) (Stewart, J., dissenting); McCollur v. Bd. of
Educ., 333 u.s. 203, 253-54 (1948) (Reed, J., dissenting); and
Ratcoff v. Marsh, No. 79 Civ. 2986 (E.D.N.Y. Feb. 1,
1964),holding that the Army chaplaincy does not violate the
establishment clause, but is an effort tc allow all soldiers to
worship as tney choose without coercion.

90 Act of Mar. 3, 1791, ch. 28, §§1,5, 1 Stat. 222-23.
The compensation for the chaplain was to be " 1fty dollars per
month, including pay, rations and forage." I1d. ,6.

91 Act of Apr. 10, 1806, ch. 20, art. <, 2 Stat. 359-§0
{(9th Cong.).

92
R. CORD, supra note 26, at 50. See Lynch v. Donnell
104 S.Ct. at 1361, ' = =+ SRRRe2lk

Senator HatcH. Rev. Dean Kelley, we will turn to you now.

STATEMENT OF DEAN M. KELLEY

Reverend KeLLy. Mr. Chairman, my full-time responsibility for
25 years has been religious liberty. I would like to express appre-
ciation to you for the concern you have shown for religious liberty
it a number of issues over the pa: few years.

Senator Hatch. Thank you so much.

Reverend KeLLEY. I am here to speak for the National Council of
The Churches of Christ in the US.A., which is a communion of 31
Protestant and Eastern Orthodox communions, with over 40 mil-
lion aggregate membership in this country.

do not purport to speak for all those 40 million, but for our gov-
ernor board of about 300 members who are designated by the
member denominations according to their own procedures.

In 1982, our governor board adopted a resolution directed to this
general issue of prayer in public schools. It did not refer erplicitly
to silent meditation or prayer, but concluded with the words “the
contention that the first amendment to the Constitution provides
no role for government in prescribing or providing for prayer in
pubiic schools”. And tc the degree that a constitutional amend-
ment and the implementatinn of it would include the specific men-
tion of prayer. We feel that it would pariake of the nature of gov-
ernmental sponsorship of religion, which is the basis on which we
and a number of the major religious bodies in this country have
opposed cchool prayer amendments since 1962 and 1963.

As religious people, we feel strongly thet families and the reli-
gious community have both the right and the responaibility to offer
their children every opportunity to experience and learn about
prayer, the scripture, worship, religious history, and so on. We be-

Q
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lieve that prayer is a deeply personal matter. Communication be-
tween an individual and God are possible any time in the privacy
of one’s heart or in the setting of one’s choice, free from Govern-
ment pressure or suggestion.

Although we have opposed any form of State-sponsored prayer
and devotional Bible-reading in public schools, we have favored the
proposal for truly voluntary religious activity and expression by
anyone at any appropriate time or place. For this reason, we have
supported and testified in favor of the ‘‘equal access” legislation
which Congress passed last year. We also favor the objective in-
struction about religion in public schools, which the Supreme Court
said is entirely permissible.

But we oppose these amendments even though one might consid-
er them almost inconsequential in either their good or ill effects
upon religion, because we feel they are unjust, unwise, and unnec-
essary. They are unjust because there is no way fully to protect the
rights of students who belong to religious minorities or to no reli-
gious tradition. Simply providing that no person shall be required
.0 participate in prayer or reflection is inadequate protection for
such children because thzy are forced to be different from their
classmates in just the way that Dean Redlich described a moment
ago. By identifying themselves as choosing not to participate in
prayer, they run the risk of being subject to peer pressure from
classmates who want them to conform. Children are not notorious-
ly kind to “oddballs” among their peeis. Such pressure can be hu-
miliating and damaging to children at a time in their lives when
they are highly impressionable and when being accepted by their
peers is a matter of high pricrity for them.

In addition, the proposed amendments, in our view, are unwise
because they would authorize practices in public schools that would
permit Government intrusion into a realm sacred to the family and
the church, and also do a real disservice to what we understand to
be genuine Biblical faith.

Prayer in public schocls has been a custom characteristic of a ho-
mogeneous community and nation, but ours is no longer such, and
it is unwise to pretend that it is. It is religiously oluralistic, and
the recent decisions of the Supreme Court were a oelated recogni-
tion of that fact.

That is one reason we have a Supreme Court, and I think even
those who disagree with specific decisions, as I do with some,
should be thankful that there are a group of dedicated men and
women devoted, withont having to worry about getting reelected, to
grappling day by day with the application of our constitutional
priiciples to conditions that have developed since the Constitution
was written,

Therefore, I think historic analysis of the intent of the founders
is limited when it comes to determining what the proper applica-
tion of those principles should be to conditions that did not exist
when the Bill of Rights was adcpted. There were no public scheols;
there was not the degree of pluralism in religion that we see today.
Therefore, I think the Court has done no more than its duty to
ap’Fly the first amendment as it has done to those new conditions.

he National Council of Churches cannot help but seek guidance
in the scriptures for this kind of question, and we cannot forget the
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fact that Christians are admonished by the Lord, Jesus Christ in
the sermon on the Mount, not to make a show of prayer in nublic
places. ~ Matthew, these words occur: “And when, you pray, you
must not be like the hypocrites, for they love to stand and pray in
the synagogues and at the street corners, that they may be seen by
men. Truly, I say to you, they have their reward. But when you
pra;, go into your room and shut the door and pray to your Father
who”is in secret, and your Father who sees in secret will reward
you.

Lastly, we think the proposed amendments are unnecessary,
since any person can pray to God at any time or place. The Su-
preme Court cannot prevent it, and has not attempted to, and the
Congress cannot enable it.

Prayer does not need to be long or outloud or collective to be
heard and answered by the most high. It is only oral collective
unison prayer that r ‘uires “State action”. Since that kind of
prayer is not necessarily more efficacious than the silent, inward
petition of the heart made spontaneously and not just at the time
scheduled by the school, it appears that the proposed amendments
are being sought for some kind of symbolic reasons, to make some
kind of a statement or demonstration about the nature of the
public school, the State, the Nation—a demonstration which we
think is not only unwise and unnecessary, but mistaken.

Indeed, there is a recurrent argument by proponents of the
amendment that public schools and our whole society have deterio-
rated since prayer was removed from public schools, and that re-
storing it will rectify the accumulated ills of the past two decades,
such as vandalism, violence, drug addiction, delinquency, and
promiscuity. We believe that children’s lives are transformed not
by such superficial means, but by the models set for them in the
conduct of their elders. No constitutional amendment is needed to
enable adults to set a good moral and righteous example for their
children. They can do that now.

The amendments are unnecessary in another respect. If they are
desired to make children more fully conscious of the religious roots
and nature of this society, that can be done better by instructional
rather than by devotional means. That is what schools are all
about—for teaching, not playing church.

It would be appropriate for the public schools to teach children
about the important part that religion has played in human life,
and still plays—in history, in art, ir music and literature. The Su-
preme Court has not forbidden that—quite the contrary—it said
that no education is truly complete without it. Yet few public
schools are making any effort to fulfill that aspect of a “complete
education” and I am sorry to say that few churches or church
people are pressing them to do so.

The only ingredient that the proposed amendments would add
would be to make the ‘“silent prayer or reflection” a collective
classroom enterprise—a very limited boon for religion, at best, and
a possible source of impairment of existing constitutional rights
and liberties, especially with respect to the limitations built up
over many years against State sponsorship or favoritism in reli-
gion.
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So we urge the Congress to leave the nurturing of children’s
practice and belief where they belong—in the family and the reli-
gious community—and to reject these proposed constitutional
amendments.

I would like to mention that there is a coalition of vrganizations,
including many church bodies who are not members of the Nation-
al Council of Churches, who have been working in opposition to
any form of school prayer that is Ctate-sponsored since 1962 and
1963. I am not testifying on their behalf, but I think it important to
mention some of them.

They include: The American Association of School Administra-
tors, the American Civil Liberties Union, the Americans Friends
Service Committee, the American Jewish Committee, the American
Jewish Congress, Americans for Democratic Action, Americans
United for the Separation of Church and State, the Anti-Defama-
tion League of B’nai Brith, the Baptist Joint Committee on Public
Affairs, the Church of Jesus Christ Scientist, the General Council
f Seventh Day Adventists, the Friends Committee on National
egislation, the Lutheran Council in the United States of America,
he National Coalition on Public Education and Religious Liberty,
the Nationa! Council of Jewish Women, the National Education As-
sociatior, the National Jewish Community Relations Advisory
Council, People for the American Way, Presbyterian Church
U.S.A,, the Union of American Hebrew Congregations, the Unitari-
an Universalist Church, and the United Church of Christ.

So it is significant, I think, that there are a large number of the
leaders of the major religious bodies and educational groups in this
country who are opposed to the proposed amendments.

Thank you.

Senator HatcH. Thank you, Dean Kelley.

[Statement follows:]

Lat’l
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PRePARED STATEMENT OF Dean M, KELLEY

My name {s Dean M. Kelley. I am Director for Religious sand Civil Liberty
for the National Council of the Churches of Christ in the USA and have held that
position since 1960, I am an ordsined winister of the United Methodist Church
and gerved local psrish churches for 13 years before coming to the Nationsl Council.

The Mational Council of Churches is s comwunity of thirty-one Proteatsnt and
Eastern Orthodox communions in the United States which have an aggregate membership of
over 40,000,000, We do not presume to speak for all of those members. We speak
for the Governing Board of the NCCC, s representstive body of sbout 300 persors
chosen by the member denocminations in proportion to their size and according to
their own respective processes, or for the Executive Committee, a body of about 75
peraons elected by the Governing Board from its membership and including the chief
executives of the most sctive member denominations.

This testimony is based on s Resolution of the Governing Board of the Natioral
Council of Churches adopted on May 13, 1982, In the "Resolution on Prayer in
Public Schoola” sdepted at that time (copy attactad) our Governing Board reaffirmed
its esrlier support of Supreme Court language describing the First Amendment to the
Constitution as providing no role for govermment in prescribing or providing for
prayer iv. p1 * schools.

As our 1963 Policy Statement on "“The Churches and the ®yblic Schools” (copy
sttached) says, ve believe that :

Christian nurture and the development and practice of

Christfan worship are uneacspable obligations of the

cougragation and the family.
Yor us, this means that government has no busineas eatablishing perioda for either
spoken or sileant prayer during the achool 8y, as provided for in SJ Res 2 and
8J Res 3. It goes without saying that requiring participstion {n any such periods
would be s vidlation of constitutionally-protected freedoms.

As religious people, we feel strongly that families and the religious cammunity
bave both the right and the responsibility to offer their children every opportunity
to exparisnce and lesrn about prayer, the scriptures, vorship, religious history,
and thefr own raligious hertitsges. We helieve, too, that prayer is a deeply
personal matter. Communication between an fndividial and God are posaible at anytime,
in the privacy of one's hesrt or in the setting of ome's choice, free from govern-
|ent pressurs or suggeation.

Although the National Council of Churches has conafatently opposed efforts

to amend the U.S. Constitution to permit state-sPonsored prayer and davotional
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B1ible-rssding in public schools, i% has fevored provision for truly voluntary re-
ligious activity and expression by anyone at any sppropriste time or place. For
this reason, we supportea and testified in favor of the equal sccess legislstion
vhich Congress pasaed last year. We slso favor objective instruction sbout religion

in public achools, which the Supreme Court has ssid is entirely permissible
(Abington v, Schempp).

8J %es. 2 calls for s constitutionsl amendment providing that:

Mothing in this Conatiturion shall be construed to pro-

hibit individusl or group prayer in public g.hculs or other
public institutions. No person shall be required by the United
States or by sny State to participste in prayer, Neither the
United States nor soy Stete shall compose the words of sny prayer
to be said in public achouols.

8J Res 3 calls for a constitutional amendment providing that:

Mothing in this Constitutuiou shall be construed to prohibit
individusl or group silent prsyer or reflection in public schools.
Neither the United States nor any State shall require any person to
participste in such prayer or reflection, nor shall they encoursge
ey particuler form of prayer or reflection.

The Nationsl Council of Churches opp these dments to the Constitution

because they are unjust, unwise and unnecessary.

The potentisl for injustice lies primarily in the fact that there is no way
to protect fully the rights of students who belong to religiv.s minorities or .o
no reiigious group. Simply providing that "No person shall be required . . . to
participate in prayer or reflection” is inadequate protection for such children
because they are forced to be "different” from their classmates — perhaps to re~
main silen* 1if the prayer is spoken or to leave the room while othera prsy. By
identifying themselves as choosing not to participate in pr- er, they run the 1:hk of

being subjectcd to peer pressure from classmates who want them to be "part of the
group”. Such pressure can be humiliating and damaging to children at a time in
their lives when they sre highly impressionable and when being ac.epted by their

peers is one of their own priorities.

The proposed duents are unwise b they would authorize practices in

public schools that would permit government intrusion into a realm sacred to the
fanily and the church snd also do a real dis-service to vhat we understand to be

geouine Biblical faith.
/
Prayer in public schools ia a custom cheracteristic of s homogeneous community

snd nation, but oura is no longer such, snd it is unwise to pretend that it is.
It ia religiously plurslistic, snd the 1963 de.isions of the Supreme Court were

& belsted recognition of that fact.
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jGiven the sidespread favorabls public response to proposals to keep govermment
out of sny sctivities that sight interfere in fanily 1ife and the puture of children
* by their parent, it is surprising that some pacpls are oow proposing to sllow State |
and local governments, through the stste instrumeotslities of public achools, to
{atroduce religious forms and practices that will be st odds with those which scme
[MSTERES are trying to inculcate in their children. In this most sensitive ares

of family 1ife, the clumsy and untutored intrusiop of governmentsl authorities,

- well-intended, is especislly unwise.

It is sometimes said that some children would never hear the nsme of God if
they did oot have the benefit of public school prayers, but that i« precisely the
kisd of intrusion that some parents, if they are intentionally btinging wp their
chiléren in s non-theistic approach to 1ife — as ia their right — may wish to
avoid. Other parents may feel that their own pacticular devout form of fafth will
a0t benefit from perfunctory recitations of someone else’s prayers in s non- )
ecclesiastical setting, and so oppose nublic achools prayers becsuse they are not
n.ugioul enou h.

The Nastional Council of Chuiches cannot overlook the fat tha: Christians asre
admonished by the Lord Jesus Christ in the Seimon 00 the Mount not to me'e a shov
of prayer in public places:

And when you pray, you must not be itke the hypocrites; for they love
to stand snd pray in the synsgogues and st the street corners, that
they msy be seen by men. Truly, I say to you, they have their

revard. 8ut vhen you pray, go into your room and shut the door and
pray to your Father who ias in secret; and your Father who sees in

secret vill revard you.
(Matihew 6: 5-6)

It 1s especially unvise to inject praysr into a gathering of peopls brought
Cogether for other, and oon-religious purposes, particulsrly when — as in the case
of public-school children — they are brought together by coercion of lav. They
&re aot without other pleces to pray, together with others of commoo beliaf, 1f
they should wish to do so. And the contention that some of thes may wvish to prey
1a o pu’ ifc tnetitution does not make it incumbent on others to eccede to that
wish. In sddition, the Passage of the equal sccess lsw assures that in those
Secondary achools which provide a 1linited opeo forum for thair students, those who
wish to pray togethsr or study and discuss religion with their clasemates may do
80 on achool property before and efter school.

Lastly, the proposed Couu‘z:uiml anendments sre unnecesssry, since any
PeTeon can pray to GCod at any time or plsce. The Supreme Court canoot prevent ic,
(and has not sttempted to) nor can ths Congrass ensble it. Prayer does not oeed to
be long to be effactive, noxr oral and collective to be hesrd and answersd by the
-nf Righ. It 1s only oral, collective, unison preyer that requires "stace action".

©
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$ince that kind of prayer 1is not necessarily more efficacious than the silent,

ioward petition of the heart msde spontaneously and not just at the time sppointed
in school, it appears that the proposed constitutional smendments are being lon:ghz
for symbolic reasons, to make some kind of a statement or demonstration about ths

aaturs of the public school, the state, the nation. .
It leed, that is s recucrent arg t of prop s of a prayer asendment: that

public schools —- and our uhole society — have deteriorated since prayer vas
removed from public schools, and that restoring it will 1ectify the accumulated 1ills
of the past two decades, such as vandalisms, violence, drug addiction, delinquency,
and promiscuity. We believe that children's lives are transformed by the models

set for them in the conduct of their elders, not by rote recitation of group prayers.
No Constituional amendment is needed to ensble sdults to set a moral and righteous

exasple for their children. They can do that now.

The propused dsents are ary in snother respect. I1f they ars
desired to make children more fully conscious of the religious roots snd natura of
this sociaty, that can be done betier by instructional rather than by devotional
seans. It would be appropriste for the public schools to teach children about the
important part religion.has playsd in human life, in history, in art, susic and
literature. Tha Supreme Court hes wot forbidden that; in faci, it said that oo
education is truly complste without it. .

e « « it might well be said that one's education is not complsts
without a study of comparative religion and its relationship to the
sdvancement of civilization. It certainly msy be said that the Bible
1s worthy of study for its literary and historic qualities. Kothing we
Lave said here indicates that such study of the Bible or of religiom,
vhen presented objactively as part of a seculer program of education,
may not be effected consistently wich the First Asendment.

ington v. Schempp, 1963.)
Yet few public schools are making any effort to fulfill that aspect of a "complete
education,” and few churches or church peopls are pressing theam to do so.

The only ingredient that SJ Res 3 would ad 4ould be to make the ‘'silent prayer”
or reflection” a collective classroon enterprise — a very limited boon for religion
at best, and a possible source of impairment of existing Constitutional rijhta .md
1ibsreies, especially with respect to the limitations built up over many yun.
against atate sponsorship or favoritisa in religion.

We urge the Congress to lesve the nurturing of children’'s religious practice

and belief where they belony -- in the family and the religious community, and to

rsject these proposed constitutional amendmenta.

(' L4
‘L
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The churches and the public schools

A policy statement of the National Council of Churches
adopted by General Board on June 7, 1963 in New York City
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States of America. It p & con-
text in which all individuals may share
in en education which ributes to

jes for support in fulfilling the
churches’ mission. Such &
d both true religi

wl
the full 4_velop of their i

It serves as s major cobesive force in
our pluralistic soclety. We also recog-
nise that significant value derives from
the fact that this system 1 financed by
public funds, is responsive to the com-
munity ss & whole, and is open to all
without distinctions as to race, creed,

1 ongin, or ic status.

Definition of roles

Religious ideas, beliefs, values, snd
the om:llibnhons of churches are an

1 1t

ge as
The public schools have sn

B

s people

3 tobelf’ dividuals develop

n 1,

and
n'&uhnmy‘z
?:ﬂ have given expresuon
» principle in many ways.

§
1
:
E
z

towa rd

ani and appre-
cuation of the role of religion in the Life

Y

work and sacrifice to fulfll their mis-
sion as God's people in the world.

libertiesn. Al the same time, we call the
hurches to r 4

Place of religion in the public schools

No person is truly educated for life
of ke viak pa plared by ks
part play gion in

the abaping of our history and culture,
and of its contemporary expressions.
Information about religion is an essen.
tal part of many school subjects such
as socual studies, literature and the arts.
The contributions of religious leaders,
movements, and ideas should be treated
objectively and broadly in any presen-
tation of these m.l;)ecu. Public school

an bl nroad

of the people of this nation Teaching
for religi is the respo
ibility of the bome and the community
of faith (such as the church or syna.
) rather than the public schools
53. support the right of religious
blish ~ and h

are to be commended for the progress
made to date in including objective
information about religion in various
subject matter fields. Tescbers should
be trained 1o deal with the bisory.

groups to
schools st their own expense provided
they meet prescnibed educational stand-
ards.

We support also the right of parents
to Becrde hcher therr Shalgres el
attend public or non public schools
parent who chooses to send his
iren to .

bl

American s 8 whole
religion uﬂ ding of
As Chriatians we beficve that every
Whlﬁ‘hbmdnﬂlrn
development of his

s buman bemng c:au'd
by God, his character 83 well as his
isteBect. We sre impelled hy the love
of neighbor to seek maximum educa.
tional opportunities for each indn tdual

in ordes that he may prepare himself
for asible participstion 1n the
common life.

Concern for the public schools

We reafirm our support of the sys
tern of public educstion’ 1n the United

o hbe dorsment che serme “pobls eduesrion” gad
) srbosl are tghen 19 Gwom 1he veptem ol Dubl ¢
.-d wcstoes sa the Usied

o ‘

3 public school is not
d from the ibilty of the
citizen to support and seck to improve
the public schools

lesther the church nor the state
should use the public school to compel
acceptance of any creed or conformity
to any specific religious practice

P [ ! of the
various religious with comape-
tence and t ?or iverse nl:gwm

ar
will be through the hife and attitudes
they reflect 1n the classroom. They
should be free #s persons to express
their own convictions in answer to
direct questions from pupils when sp-
pr?rinu to the subject matter under
IlIITK;

full trestment of some n’ulu
school subjects requires the use of the
Bible as s source book. In guch studies
—including those related to character
development—the use of the Bible has

1t 13 an e<sential task of the church
to provide sdequste religious instruc-
tion through every means at their dis
posal These include both those actiy-
stes which individual churches provide
within their own walls and also various
joint ventures of churches imvohving
cooperation with the public school
Caneisn nustare and the des elopm: nt
a d practice of Chrrhian worship »7e
inescapable obligations of the con
gregation and the family We warn the
churchee  azatnst the it too human
tendency 1o look to the state and ats

Q\

s vald : purpuse, But nei-
ther true religion nor :ood education is
dependent upon the devotional use of
the Bible in the public school program

The Su&ume Court_of the United
States in the Regents” Prayer case has
tuled that “in tlns country it is no
part of the businces of government to
compa-e ofli- 131 pravers for any group
of the Amenican people to recite og part
of a relizouc program usrried on by
the pov rnment” We recogmze the
wisdom 1¢ well as the authonity of this
ruling  But whether prayers may be




opecial eccasions in the
lﬁor;lbi:jﬂ be lellbllo the
wdgment of t rd responsible for
Ilnmn-o“lupublhnhoohm
the community.

to afford maxymum protection for the
religious liberty of all our citizens

Church support of public schools
A public ed should

be improved.

In Amencan educ.tion, there 1 a
substantisl inter rilstion buineen pr
mary, secondary snd higher educstion

It needs to be stressed that, 10 a

L § . -jonty of pubhcly.main.

have the full and conscientious support
%lt Christians and Christian ch rrches

belief in God se our
our Desti Yy

o establish a “common core”

of beliefs to be taught in
public scheols have usually proven un
roalistic snd unwise. Major faith groups
have net on a formulstion of
commen to Even

of ppils and the community from the

schration of bolidays 11 syna
pcu and churches.

'« express the conviction thet the

d to our n

its present wording has provided the
fremework within which responuble
_ritizema and our courts have been able

¥
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fore, we urge our constituency to
continue effons to strengthen and 1m-
prose the American system of pubhc
education through positive steps such
s the following:
1 va.iﬂing intedligent appraisal and

tained 1nstitutions of higher educa
uon, provision 1s ffered for the volun.
tary election of courses in religion on
s panty with I.‘I’l other subjects of the

of prog of
ic education;

Knpin&l informed about the needs
of the ic schools and studying is-
sucs to public education ss 8
basis for mullig::eutm' a8 citizens,

. Supporting Pred o
boards of education and beingo:illing
to serve as members of such boards,
4 Working at local, state, and nstional
levels for improved legislaive »nd §-
mnlc_rul support of public sck ols;

5 h, i

P I3 prosp an
resent teachers the profession of pub-
ic school teaching as & vocation that is

worthy of the best service a Christian

can Ene,

6 Exploring cooperative arrangements

of the churches and lclhool|| whereby
o

cur snd not quently for

publicly-supported chaplains and other
services o 100.

The question should be explored

g through

which reli instruction and services

are provided within state institutions

of by education withont infringe-
ml"::'hv or offense to individual
conscience may not offer ion
for more adequate provision within the
public schools of opportunities for the
study of religion where desired, fully
within \he constitutional guarantees of
freedom of and of rel
expression.

The vote of Board members was:
635 FOR, 1 ACAINST, ] ABSTENTION

Note—The Greeck Onbodox Church of
North and South Amenca has indicared thet
1t disclaims and dissocrares nself from thus

the church’s teachi may
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RESOLUTION ON
PRAYER IN PUBLIC SCHOOLS

NATIONAL COUNCIL OF THE CHURCHES OF CHRIST IN THE US.A,
476 Riverside Orive. New York, NY 10115

Adapeed by the Governing 8csrd
Moy 13, 1962

Mheress, in s Policy Su “The Churches snd the Public Schools.” sdoped June 7. 1983,
the Geverning Boerd of the National Council of the Churches of Christ in the U.S.A. said:

“Nolther the church nor the staie should use the public school to compel scceptance of sny creed or
sonformity to any specific religious practice.,.”;

Mmm'aﬁwszm'mnd:

* The Supreme Court of the United States in the Regents” Prayer Case has ruled that * In this country it
is no pert of the busk of o to oes official prayers for any group of the American
poople 10 recite as pert of ¢ religious program rarried on by the g * We gnize the
s well a8 the suthority of this ruling...";

Mm-n;nuws:-mnmm:

“We sxprass the conviction that the First Amend to our C in its present wording hes
provided the framework within which responable citizens end our courts have been eble to efford maxi-
mum promction fur the religious liberty of sil our citizens,,.”;

Wherses, the Presiuent of the United States has ty d his i ion to proposs to Congrem
a sonstitutionsl smendment which could lead to the renstatement of group prayer in public schools;

- Mherves, the recitstion of pr d i prayer true religion by denying the
waditions of faith groups while on some child i pr which are offensive to them;
ond

MWheress, there is ¢ denge. . .ights of of minority religi wouid not be adequatsly
prowcwd;

Thersfore, be it resolved that the Govet.iing Board of the Nations! Council of the Churches of Christ in
the USA.:

Reaffirme its belief, ss set forth in the Pokcy Statement on “The Churches end the Public
Schooks” that “Christian nurture and the devsiopment and practics of Christien worship
are unsscapebie obligat of the congrega and the family”, and

Restfirme its support of the Supreme Court lenguage descriding the First Amendmant as
providing no role for government in prescribing or providing for prayer in public schools.

Policy Base:  The Church and the Public Schools. adopted by the General Boerd, June 7, 1963,
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Senator HarcH. Let me turn to Senator Thurmond, who needs to
leave, for his questioning or any statement he cares to make.

OPENING STATEMENT OF HON. STROM THURMOND, A U.S. SENA-
TOR FROM THE STATE OF SOUTH CAROLINA, CHAIRMAN, COM.
MITTEE ON THE JUDICIARY

The CuairmaN. Thank you very much, Mr. Chairman.

Mr. Chairman, I do have another compelling engagement, if you
could indulge me for just a few minutes.

Mr. Chairman, it is a pleasure to be here today as the Constitu-
tion Subcommittee receives testimony on proposals to restore to
our Nation’s young people the right to pray voluntarily in school. I
want to commend you, Mr. Chairman, for your leadership on this
issue and for your promptness in scheduling this hearing in the
wake of the Supreme Court’s most recent school prayer decision,
Wallace v. Jaffree.

As you know, Mr. Chairman, over the past quarter-century, in a
series of Supreme Court decisions, primarily those in Engel v.
Vitali and Agington v. Schemp, the practice of voluntary classroom
prever at the outset of the school day has been found in violation
of the first amendment.

On June 4, 1985, in the Jaffree case, the Court extended its inter-
pretation of the first amendment to strike down an Alabama stat-
ute which merely provided for a period of silence of no more than a
minute, for meditation or voluntary prayer. These decisions are a
clear departure from the intent of the drafters of the first amend-
inent, as well as the understanding given it for the first 175 years
of our Nation’s ' ‘story.

In drafting the first amendment, the Founding Fathers sought to
ensure that the Federal Government not establish a national
church or provide preferential treatment to any single religious
order or denomination. Thir purpose was to prevent any national
ecclesiastical establishment.

There is aosolutely nothing in the history or development of the
first amendment, until the past generation, to suggest that it was
designed to erect any “wall of separation” between the State and
oral expressions of religious values. Indeed, there was a profound
awareiness of the religious roots of the Constitution on the part of
the Founders, and a desire to ensure that the religious import re-
mained a part of the Nation’s constitutional and public fabric.

Today, however, the “wall of separation” has been erected, and
a lwe have seen in the Jaffree decision, the wall is growing ever

er,

Mr. Chairman, I was disappointed that the effort in the Senate
last year 1o overturn Engel v. Abington was not successful. Howev-
er, strong support remains in Congress for addressing this impor-
tant issue and I believe the Ja/free decision will rejuvenate that
support.

I look forward to working with you in the effort to restore the
religious freedoms of our Nation’s young people.

As you know, I personally favor the approach of a constitutional
amendment which would allow for voluntary vocal prayer. I be-
lieve that a purely voluntary opportunity for prayer could protect
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both the rights of those who wished to pray, as well as those who
did not. However, the support in Congress for this approach may be
insufficient for approval. Because 1 believe that the approach
which provides for a moment of silence for prayer and md.ditation
is also appropriate—especially in the wake of the Jaffree decision—
I intend to join you, Mr. Chairman, in working for the passage of
that approach if we do not have support for voluntary prayer.

Now, I just have one question, but before I ask this question, I
want to make this statement. As President pro tempore of the U.S.
Senate, I open the Senate every morning. The first thing I do is rap
order, and then call for the chaplain to pray. If we can have pray-
ers in the U.S. Senate at the opening of the Senate, why can’t we
have prayers in public schools, if they are voluntary? .It just does
not make sense. Xt every inauguration we have had of every Presi-
dent in the history of this Nation, we have had rayers. And it
seerus to me that somebody has gotten offboard. Fdo not under-
stand the Supreme Court in handing down the decision they did.
And 1 feel that we should continue to hammer to try to get this
lr;x:tter reversed, and I think we have got to continue along that

e.

Now, I must admit that I was quite surprised that the Supreme
Court ruled as it did, as I said, in the Jaffree case. As the witnesses
are aware, the Court in the Jaffree case found unconstitutional an
Alabama statute which merely authorized a period of silence for
meditation or prayer. Today, our public schools encourage the in-
tellectual, physical, and emotional development of children. The
child is edurated in political theory, sex education, and hygienc. He
is taught baseball and football. He is instructed in music, art, and
literature. He is taught much about that which goes into the build-
ing of character.

It does not seem to me unreasonable for one Lo assess that as a
part of the full development of children, the spiritual or reflective
aspect of development is also important.

I, therefore, find it hard to understand why some people so
strongly object to a statute or practice which merely provides for a
moment of silence during which students may choose between a
number of silent, spiritual or reflective activities, including prayer,
or to merely sit silent and pass the time. It appears to me that
such an activity would play a positive role in the development of
students if by only calling their attention to the more reflective or
spiritual aspects of life, while completely protecting the privacy of
thought of each individual student.

Now, my question to you, Reverend Kelley, and to you, Dean
Redlich, is if Congress should approve a constitutional amendment
which allows for a moment of silence for prayer or reflection, and
that amendment is ratified by the States, what harmful effects do
you believe such an amendment wil' have on individual rights and
on our society in general, if any?

Reverend KeLLEY. Dean Redﬁch can speak for himself. I think lLie
has already suggested something of that sort. But from the stand-
point of many Christian bodies, I think they would feel that there
was at least one danger from it—that that form of very uttenuated,
dilute, routine——
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The CHAIRMAN. Excuse me. In order for those in the back to
hear, would you pull your microphone a little hit closer and speak
right into it?

Reverend KeLLEY [continuing]. That sort of routinized attenuat-
ed, quasi-religious practice would, perhaps, tend to innoculate chil-
dren against the real thing if it were to come along. If they get the
impression that that is what religion is about, that might well
serve to turn them off. Many young people are turned off by public
school as it is, and why proponents of the amendment should seek
to inject into the public school condition by amendment a trace of
religion, which might then take on the negative feelings that many
kids have about public school, I do not see, and I do not see it as
doing any great boon for religion.

The CHAIRMAN. Dean Redlich?

Dean REepLICH. Senator, I did cover that, and I will reemphasize
it. A moment which is set aside for silence or prayer and is official-
ly designed, and as such will, in my judgment, encourage children
to engage in silent prayer.

If one is a member of a majority religious faith, that appears to
be innocuous. There are’many religious faiths that believe that one
does not pray in public. There are many religious faiths that be-
lieve one does not pray with members of another religion. And,
therefore, people holding that faith—and many members of my
own faith hold that faith—will be forced by virtue of their own reli-
gious belief to remain completely silent, not to move one’s lips, and
to make it clear that they are not engaging in prayer.

You have to be a member of a minority religion to appreciate
what that means. And as I said before, I do not want to be a
stranger in my own home. I do not want my grandchildren to be
strangers in their own home, either. This is our religious home. It
is a home which has maximum religious diversity, freedom, and
harmony because of & constitutional principle embodied in the lan-
guage, “Congress shall make no law respecting an establishment of
religion.” And I read the history very different from the way you
have read it and the way Mr. Malbin has read it and the way Mr.
Parker has read it.

The word ‘“establishment” was used time and time again in
James Madison’s “Remonstrance Against Religious Assessments,”
and if one reads that document, you cannot conclude that the word
“establishment” means only the creation of a national church. It
means Government conduct in support of religion. I think the
framers knew that religious freedom was going to be maintained
by making sure that Government does not endorse religion. Indi-
vidual children are perfectly free to pray, but it should not be in
the context where Government is endorsing the practice of religion.
The CHAIRMAN. We went for 175 years—I wonder if we made
errors all those years when we allowed prayer?

Reverend KerLLey. Mr. Chairman, the history of litigation over
devotional practices in public schools is voluminous. There was a
young Catholic boy named Tom Wall in Massachusetts who would
not, because of the advice of his parents and his priest, participate
in the devotional practices in public schools. So, the teacher took a
long rattan stick and beat him over the knuckles until he changed
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his mind. That is not alone in the instances of controversy that
have occurred over more than a century over such issues.

So, to say that they do not hurt anyone is completely to disre-
gard the history.

Senator HatcH. Well, Dean Kelley, I do not think anybody for or
against school prayer would countenance that—my gosh.

Reverend KeLLEY. No; but when people——

Senator HatcH. What you are saying is that people can some-
times extend it.

Reverend KerLLey. When people speak as though all had been
sweetness and light——

The CHairMAN. Mr. Chairman, I am going to have to go. Thank
you very much, and I thank you gentlemen for responding to the
questions.

Senator HatcH. Well, thank you, Mr. Chairman.

Dr. Malbin, perhaps you would like to respond also to Senator
Thurmond’s question.

Dr. MaLBiN. Yes; thank you. If I may begin with Dean Redlich’s
observation, and to be a little personal about it, I was one of two
Jews in my high school where the students were asked to begin the
day with a prayer. And I experienced everything that the child you
described experienced. It was a situation in which people pressured
other people. They started fist fights with other people. It was an
ugly situation, and it was the most innocuous prayer that has ever
been used in a public school situation; it was the New York State
Regents Prayer.

It has been an experience that has colored my everv thought
about vocal prayer for the last 30 some-odd years.

But I would like to point out what is going on in the example,
peer pressure can only be based on one person observing someone
else. People cannot get inside other people’s heads. In the example
we had a student who chose to read to protest what was required:
silence or standing still. It was not required for that student to
think anything or do anything while standing still. In fact, one
would assume that one would be told not to do anything, or I would
at least hope so—I would hope the legislative history would say
that overt symbols of religious display would not be part of what
goes on.

In fact, Dean Redlich and I share a religion in which there are
numerous—precisely for this reason—observable practices and rit-
uals for every moment of the day. We have nothing that remotely
resernbles what in other religions is a credo or a catechism. We do
not try to get inside each other’s heads. Now, I think that is terri-
bly important we do not try to penetrate each other’s thoughts. I
do not see the danger in a moment of silence, therefore, that he
does. But I do see a situation in which one has to be terribly, terri-
blyv sensitive.

By the way, as a matter of history, I just simply disagree with
the statement that was made about what Madison meant and what
the establishment clause meant. There is too much histrrical evi-
dence on that point. There were protestations in the Congress over
and over again, “We do not mean to hurt religion.” What was
meant is we will not prefer one religion or groups of religions over
another; that we will not do anything that would tend to prefer one
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religion over another even if it does not establish a state church or
anything like that.

nditions have changed. When the conditions change, the old
principles sometimes may have to lead to a reassessment of prac-
tice, 8o that practice that might have seemed inoffensive in the
past, such as a public prayer, in fact turns out not to be consistent
with the principles, because the religious communities have
changed. But if the old principles themselves are not kept, then
you do have a situation where judges are making law without
amendment. Finally, in judging the new conditions while using the
old principles, I am terribly uncomfortable with some of the prac-
tices that the witness on my side of the moment of silence 1ssue
would endorse. Invoking the name of Christ at an athletic event, |
t}lx)i:k, would raise all of the problems that I have been talking
about.

It is true—I agree—that the issue is precisely as Dean Redlich
has said, whether Government can endorse religion. That is in &
way the issue. An endorsement is not intended, to promote reli-
fion, to be for the good of religion. I think the phrase of Roger Wil-
iams is absolutely correct: “the wall of separation” was meant to
separate the garden from the wilderness for the sake of protectin,
the garden, for the sake of protecting religion. True enough.
moment of silence is not going to help religion. The question is
whether for public reasons, for public purposes, we consider it
useful to endorse a moment in which people <zn be there by them-
selves to think or reflect or pray quietly by themselves, and that is
a public decision taken, as I say, for public reasons.

nator HATCH. Let me just ask a couple of legal questions. As-
suming that it is fair to characterize the Ja{free case as standing
fer the proposition that some moment of silence statutes may be
constivutional even though all silent prayer statutes are unconsti-
tutional, what kind of guidance does the Jaffree case really offer
States and localities in determining what specific moments of si-
lence statutes will be upheld?

Let’s start with you, Professor Malbin.

Dr. MALBIN, I stated in the written testimony I think it offers no
guidance at all. I think the point is that no matter what the words
of the statute, courts will have to look into legislative intention.
There is simply no way of knowing whether using the word
“prayer” or not using the word “prayer” will save a statute. )

I disagree with statements made earlier that a moment of silent
meditation without using any other words is automatically OK
under the statute, In fact, it was stated very clearly that if the leg-
islative intention of a moment of silent meditation was to promote
religion, that it could not stand.

Senator HATCH. Dean Kelley.

Reverend KeLcey. I will pass.

Senator Harch. Dean Redlich.

Dean RepLicH, I think the majority of the Court has made it
quite clear that the question is going to turn on whether the inten-
tion was to endorse religion.

Now, it has been said that this is a very difficult problem, that it
will involve endless litigation. I would remind this committee, as it
well knows, that courts have been dealing with questions of legisla-
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tive intent and constitutional matters for a long time. We are con-
stantly dealing with that issue when v. e are dealing with purport-
edly neutral statutes where the claim is made that the intent was
racially discriminatory. And certainly, this committee has dealt
with that issue in the Voting Rights Act.

Courts have been able to deal with that, litigators have been able
to deal with it. A pure moment of silence statute, which is really
intended to give people the opportunity to reflect, to think about
the day, to gather one’s thoughts together, is constitutional.

Senator HATcH. I think there is no question the courts will have
to deal with it, but the question is they are going to have to deal
with it on a case-by-case basis, aren’t they?

Dean RepLicH. I think they will have to deal with it on a case-by-
case basis the same way they deal with claims of intentional dis-
crimination on a case-by-case basis.

Senator HaTcH. Surely.

Mr. Parker.

Mr. PARkKER. Senator, the Court has erected an insurmountable
barrier to moment of silence legislation by utilizing a test which
always provides a negative result. By concentrating on motive,
there is no way in my view that a State can include the word
“prayer” in a moment of silence legislation, without the Court
jumping on it and saying there is an improper motive to endorse or
advance religion or to accommodate religion which, under its n.w
strict neutrality position, would be unconstitutional.

Senator HATCH. I see. I do not really understand the significance
of the Supreme Court of the United States upholding the right of a
school district to enforce a moment of silence by its students, or for
that matter, extended periods of silence. Isn’t that merely a func-
tion really of the position of authority that the school hears to the
student, or in particular, I would like to just ask Reverend Kelley
and Dean Redlich why this is a particularly important exercise in
constitutional jurisprudence, what the Court decided there.

Dean REebLicH. I think the Court was making clear, at least the
majority and the two concurring opinions, that not all moment of
silence statutes are unconstitutional.

We also do not know—and Justice O’Connor dealt with this, I be-
lieve, in a footnote—footnote 5 in her concurring opinion—implied
that a moment of silence statute in which an option was prayer
could in her view be constitutional, and the question would turn on
whether the intent was, as it was in Aiabama, so the Court held, to
promote religion, to endorse religion. And I think it has to be de-
cided on a case-by-case basis.

But Senator, let us pose the alternative. We have a situation in
which it is not easy to read the majority of the Court on the ques-
tion of moment of silence and moment of silence fur prayer. A
choice of a response to that is to allow case-by-case litigation. An-
other choice of response to it is the amendment which is before this
committee.

I would submit that for the first time in the history of this coun-
try, to amend the Bill of Rights on that issue, when that issue can
be litigated in the courts, is an inappropriate response.

Senator HATcH. And some feel that is the only response. I think
you have answered this question, but let me just ask it again.

Q
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Would it be each of your judgment, then, that a constitutional
amendment such as Senate Joint Resolution 2, permitting volun-
tary silent grayer or reflection—or, voluntary silent prayer, in this
case—would be necessary after Jaffree if a State desired to enact a
silent prayer statute. Would such an amendment merely alter or
merely clarify present law?

Mathl!)t 8 start with you again, Dean Redlich, and then ask Professor

in,

Dean RepLicH. If the record before the State was the same as the
record before this committee—and ] commend you, Senator Hatch,
because you have been quite forthright in indicating what the
intent of this amendment would be——

Senator HatcH. There is no ?uestion in my mind.

Dean RepLich [continuing]. If the intent of the State legislature
was the same as that which is behind this amendment, then in my
view, glnder Wallace v. Jaffree, that legislation would be unconsti-
tutional.

Senator HarcH. Do you agree, Professor Malbin.

Dr. MaLBIN. I am not going to speak as a lawyer. I am not a
lawyer. I would say that there is no rule of law in this case; that
the rule of law, as far as I can tell, is whether you judge neutrality

to be the statute with the word “prayer” as opposed to the same
statute without the word, or do you look at a statute that has a
long list of options which, taken together, seem to be neutral? In
the one case, you say it is neutral, in the other case, you say it is
not neutral, 'I"’he intent—of course the intent of using the word
“prayer” is to mention the word “prayer”—even if the intent of
the overall statute is to be neutral. One can always find that
intent. You do not use the word “prayer” unless you mean to men-
tion it.

Therefore, I suppose it would be found uncoastitutional. But that
i8 not a lawyer speaking.

Senator HatcH. Mr. Parker.

Mr. PARKER. Senator, the decision of the majority in Jaffree is so
far-reaching that it comes to the ridiculous end that a teacher, as a
public school official, in essence, cannot even instruct their stu-
dents that prayer is a permissible use of a moment of silence. That
is why the constitutional route would have to be taken rather than
the legislative route, if you are going to use the word “prayer.”

Senator Harch. I think what You seem to be saying is it would
have been better for the Court to just say “No” and make it clear,
rather than writing—I cannot remember how many pages there
were in that decision—weren’t there about 66 pages——

Reverend KEeLLEY. Ej hty-one.

Senator Harcu. Eig ty-one pages. I have never been a page-
counter, but I know that it was a pretty exhaustive decision.

S Dean REpLICH. Senator, there are some 25 moment of silence
tates.

Senator HatcH. Right.

Dean RepLicH. I am not prepared to say that all of those moment
of silence statutes are unconstitutional.

Senator HATCH. Well, neither was Justice O’Connor.

Dean RepLicH. That is right.
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Senator HarcH. I do not think anybody is prepared to say that.
You are not, Professor Malbin.

How about you, Dean Kelley?

Reverend KeLLEY. I am not a lawyer, either, and therefore, per-
haps it seems over-simple to me. But as [——

nator HAtcH. Well, you see, you may be thinking better than
anybody, not being a lawyer.

verend KeLLEy. As I read the majority opinion and the two
concurrences, it seemed to me quite cles: that they were saying
that what was absent was a clear secular purpose. Now, what a
secular purpose might be to pass muster might be a little different,
a little more difficult, but it seemed to me that the State had not
even, according to Justice Powell, attempted to state a clear secu-
lar purpose.

So I think that offers a little clearer guidance than just leaving it
entirely in ambiguity.

Senator HATcH. I have a number ¢f other questions here, but I
want to provide for my colleague some opportunity to make any
statement or ask any questions he would care to.

Senator GrassLEY. Mr. Chairman, instead of reading an opening
statement, I want to insert it in the record.

Senator Harcu. Without objection.

[Statement follows:]

PREPARED STATEMENT OF HON. CHARLES E. GRASSLEY A US SENATOR FrROM THE
State oF Iowa

Mr. Chairman, I want to thank you for holding this hearing today on the signifi-
cant 1ssue of prayer in public schools. I would also like to welcome all of our distin-
guished witnesses. It is a pleasure to have the benefit of their views on this critical
subject that is of great interest to all Americans

I hope that through these hearings, we can shed some light on the meaning and
intent behind the establishment clause, and its relevence in today’s pluralistic
society.

We must find a way to balance the interests and needs of all our Nation’s people
without the Government supporting any particular religion, nor being antagonistic
toward religion in general.

. Tlook forward to hearing today's testimony as we attempt to resolve this difficult
issue.

Senator GrassLEy. I would like to say publicly that I am going to
be working for the adoption »f a constitutional amendment that
would express the point of vi & of the Congress and of our Govern-
ment, that prayer in the public schools is constitutional.

I would like to ask my question of Dr. Malbin. You are against,
a3 I understand it, a vocal prayer constitutional amendment, and
for a silent prayer constitutional amendment. How do you respond
to the point of view that has been expressed here, that even a
silent prayer amendment is discriminatory to minorities?

Dr. MaLBIn. I think that if a State says, “We will now have a
moment for standing silently; in that moment, think what
thoughts you will—pray, reflect, or be blank. But don’t do any-
thing. The crucial thing is that we are not to have demonstrations
of behavior’’—then there is no way of telling arybody from any-
body else. You do not know who is a majority and who is a minori-
ty. You do not know who is thinking what or doing what. The cru-
cial thing is that there must not be and should not be any encour-
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agement of anything that is observable, so you can pick and choose
who is who.

Senator GRASSLEY. Based on that comment, I would appreciate
hearing your reactions.

RebpuicH. 1 think Professor Malbin is reaching for a result
which is not there. The moment of silence or prayer, if it is specifi-
cally designated by the State for that purpose—and again, Senator,
my last response to Senator Hatch was that given a legislative his-
tory as this legislative history is, which is to promote prayer in the
school through a silent prayer amendment—it is simply not true
that a moment of silence for silence or prayer leaves everyone free
to do nothing.

A person who believes as a matter of religious faith that you do
not engage in prayer in public is going to be compelled as a matter
of his or her religious faith to demonstrate that fact so that his or
her God will realize that he or she is not violating the religious
frith that he or she believes in. That child may well choose to do
exactly what the Jewish child did in the case that I recited to you.
There will be others who may feel that it is blasphemous to be
present when others of a different faith are praying, and they will
feel compelled to get up and leave the room.

We have learned that there is simply no way to achieve equality
in religious treatment th.ough the device of Government endorse-
ment of religion, because we are dealing with the most purely per-
sonal matters of individual faith, and just as there is no such thing
as a nondenominational prayer, there is no such thing as a nonde-
nominational moment of silent prayer, no matter how hard we
may try to get there,

Senator (%mssu:v. Mr. Kelley,

Reverend KELLEY. Mr. Chairman, Professor Malbin’s suggestion
is one the motive for which I can sympathize with decply. But it
points out, I think, for me the infirmity of the moment of silence
proposal, because it would in effect put » straightjacket upon what
may take place in that moment, and thereby perhaps inhibit the
free exercise of religion, if you will, of some children, like Catholic
children, who feel that in order to pray properly, they must cross
themselves. Well, that is an overt behavior which thereby sets
them apart from others, but is essential to their understanding of
how prayer is properly carried on.

Senator HaTcH. How does that hurt anybody, Dean Kelley?

Reverend KeLLEY. I don'’t say it hurts anyone, though it does
make distinctions within the classroom that can lead to hurt in
Just the way that has been described.

Senator HatcH. Well, I am not sure of that.

For instance, Dean Redlich—I do not mean to interrupt, but I
think it might be important——

Senator GRASSLEY. You are supplementing my point.

Senator HatcH. Yes. Dean Redlich, is it not a positive education-
al experience for a minority religion student to understand that
there may be people from a majority religious standpoint who
differ from him, that a majority of his or her rs and colleagues
are of a different religious faith. I do not see ﬁzﬁv that is going to
cause any nature of harm, any more than it caused Professor
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Malbin harm, even though it was an innocuous vocal prayer, and
even though he would prefer not t« have vocal prayer.

Dean RepLicH. Shakespeare sai. it well, sir: “He jests at scars
that never felt a wound.”

Senator HATCH. But sometimes those scars that we get through
experiences in life are what make a great dean of the New York
Law School.

Dean REpLicH. New York University.

Senator HarcH. Sometimes those scars we get through life really
are not scars; the are learning experiences that help us to have a
more diverse viewpoint and outlook on life. They may be growth
experiences that would help us to appreciate majority points of
view, regardless of whether we agree or disagree. And it is really
hard for me to see how a moment of silence or reflection is going to
be punitive or discriminatory or difficult, or even hard to take by
anybody in that category. You know, I have difficulty, even if a stu-
dent, feeling that he or she could not be in the same room with
some people who may be praying—they may not be; they may be
reflecting—I do not see where it is really that discriminatory if
they have to get up and go to other accommodations. Now, some
do, and I have to admit there is room for both points of view. But I
am not sure that the purpose of schools, or the purpose of govern-
ment, is to protect everybody in life from any confrontation with
religion, and that is why it is a little bit shocking to me—not
shocking, because I have known your position for a long time—but
it is a little bit surprising to me that a number of religions—I
think, a minority in this country; you have cited some of them—
feel contrary to even—and I can understand, and I thought that
there was a legitimate argument even though I disagreed with it,
on the vocal prayer amendment—but it is almost impossible for me
to understand how a moment of silent prayer or reflection is such a
heinous practice and suck an unconstitutional practice or such a
practice that is going to be so detrimental to a religion that, as a
policy question, Members of Congress sheuld decide against having
a moment of reflection or silent prayer.

To me, I think it smacks of medieval scholasticism, which is that
we have got to make sure that every little “i” is dotted and every
“t” is crossed, and that we have to be absolutely correct on how
many angels dance on the head of a pin. To me, that is the way 1
feel about it. But on the other hand, that is what makes these con-
stitutional debates great debates, or at least important debates.

I am sorry, Senator.

Senator GrRAssLEY. That is all right.

Mr. PARKER. Senator, if { could make a comment on your state-
ment.

Senator HaTcH. Yes, Mr. Parker.

Mr. PARKER. Pluralism has grown in this country. We are a
country of many diverse religions with diverse practices. There are
religions who take their Sabbath on Saturdays, such as the Sev-
enth Day Adventists or Orthodox Judaism. There are others, of
course, which take it on Sunday. That will inevitably lead to ques-
tions between children such as that which Dean lich shared
with us earlier. Children will be children. They will question why
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members of certain faiths took certain religious holidays when the
school was requiring mandatory attendance,

There is no way that we can prohibit children from asking the
type questions as that which was discussed by the Dean, other than
just by a grossly unconstitutional law, prohibiting them to talk to
each ather about such things. Children will be children, and inevi-
tably, we will have these type questions. And it is really not the
role of Government to step in ar.d try to prevent that.

Dean RebLiCH. Senator——,

Senator HATCH., Yes, Dean Redlich.

Dean RepLicH [continuing]. I am not asking Government to step
in. It is the proposers of thjs amendment that are asking Govern-
ment to step in.

Senator KEATCH No, no. Dean Redlich, what I am asking is to end
the governmental prohibition against recognition of religion or
school prayer in puﬂlic schools. I think that is the issue. It is not
the form of prayer. It is merely a matter of—of course, you and I
differ on the history of it—but returning to the 175 years when
prayer in public schools was not a heinous offense. Now, I respect
you;ll viewpoint, as you know, and I have great respect for you per-
scnally.

Let me just shift a little bit——

Dr. MALBIN. Senator, could I just make one correction of the
record?

Senator HarcH. Yes, Dr. Malbin,

Dr. MALBIN. It is off the point of silent prayer, but if I may, I did
not say I was not harmed by the situation in the school wit vocal

rayer. The fact is, I was, because I was a lousy fighter, and I re-
a‘.sed to step away from a fight. But there, what was going on was
the students felt the State was on their side.

Senator HATcH. Well, one thing I am prepared to say is that-any
one of those statutes that used the wor«f “prayer” in the 25 States
that Justice O’Connor mentioned in_her footnote, or were motivat-
ed by a desire to promote prayer—if they actually used the word
“prayer” or were motivated by the desire to promote prayer, I
think I can state categorically, having read that opinion, that those
statutes would be unconstitutional under this decision.

Do you disagree with that?

Everybody is shaking their heads that you do not disagree with
that. Is there anybody who does disagree with that?

RepLicH. I am not as sure as you are. The majority opinion,
or Justice Stevens’ opinion, as I recall did not specifllcally address
the question,

I think Dean Kelley put it very well. The Court said that they
found no secular purpose in the Alabama statute. I am simply not
prepared at this point to conclude that one can find no secular
purpose in any of those 25 statutes,

Senator HATCH. Professor Malbin, you indicated that the vocal
prayer, as innocuous as it was, the Regents Prayer in New York,
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Would you find that to be the same cas? with a moment of si-
lence or reflection—in other words, the constitutional amendment
that we have proposed here in S.J. Res. 2?

Dr. MaLsiNn. I would not. I would have to say that the legislative
history and the record probably ought to make it clear that such a
thing should not be used as an excuse for all sorts of other demon-
strations.

Senator HATcH. No—I agree with that, too. In other words, I will
say right here, categorically, right here and now, as author of S.J.
Res. 2, which I felt was the appropriate amendment we should
have brought to the floor last year, but I felt like the administra-
tion certainly made it possible to debate the issue, and they should
have the amendment they desired, and I supported that amend-
ment also, and frankly, led the fight on the floor for it. But I will
say right here and now that, personally, I have difficulty seeing
how anybody could have real difficulties with S.J. Res. 2, but I will
say that S.J. Res. 2 does not permit, and actually, in my opinion,
would prohibit, outward manifestations of religious belief—or,
should I say, vocal manifestations of religious belief. I just do not
think there is any question about that. But it does not prohibit the
right of a person or a schoolchild to bow his or her head, or a
school district to choose to allow that particular moment of silence.
It does not prohibit the right of the person to bow his or her head
with regard to not praying and just with regard to reflecting. It
does not prohibit that. It does not prohibit the right of a school-
child to fall asleep during that moment of silence.

So, all I am saying is that my purpose is to end the debate. My
purpose of having this amendment is to end the formal Federal
Government prohibition—or, should I say the Supreme Court pro-
hibition—against voluntary school prayer, and to provide in law
that it is permissible, and I hesitate to see how anybody can believe
that that is going to lcave permanent scarring that is permanently
disabling on any child or any school district or any parent, or any-
body, for that matter.

Dean RepnLIcH. Senator, there is no prohibition against voluntary
school prayer.

Senator HatcH. There is prohibition against any from of recogni-
tion of prayer.

Dean RepLicH. There is a prohibition against Government en-
dorsement of prayer. There is no prohibition—no, no, no prohibi-
tion—against voluntary school prayer.

Senator HAaTcH. You are aware of the prolubition against formal
recognition of school prayer. You acknowleged that, and shook
your head yes.

Dean REDLICH. Any schoolchild is free voluntarily to engage in
prayer. There is no constitutional prohibition against it.

Senator HarcH. But I find that that is a sophist argument, be-
cause—now, let me make my point. The first thing that came out
of the mouths cf the opponents of school prayer last time was,
“Anybody can pray any tiine they want to,” can silently pray.
Well, that is a given. Who disputes that or differs from that? There
is just no problem. But they cannot do it 1n public schools as a rec-
ognition by the State that prayer is an efficacious thing.
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Now, on the other hand, you broufht up what you called secular
humanism. Those who are in the field of philosophy would describe
that as a nontheistic form of expression, which is considered a reli-
gion by the Supreme Court of the United States in its writings,
that pervades our school system. So, if we cannot have a theistic

ition of religion in the public schools, why do we have a
nonﬁ:eistic recognition of f) ilosophical systems in our public
schools that denigrate the beljef in &)d?

You see, that is what is really involved here.

And Dean Redlich, what I am, saf'ing is that anybody can silently
pray any time they want to, anypl..“e, anywhere in this land. But
what I am saying is that they cannot do it in a structured environ-
ment under tfl'e {aws that presently exist.

You would have to agree with that.

LICH. If you are sayi they cannot do it in a structured
environment, encouraged by tl{:angtate, that is correct——

Senator HATcH. That is right.

RepLIcH [continuing]. But they certainly are free to volun-

tarily pray in the public schools.
nator HarcH. Well, I would just point out to you, my dear
friend—and you know I am—that they can pray very silently in Si-
beria, but I do not think that thil is a very good argument, in this

great Judeo-Christian society, against Government permitting a

period of silent prayer in pub{ic schools.

Dean RepLich. nator, I have to respond to that. I have said
beforo this committee in prior testimony, the first thing any totali-

tarian society does is cloge the newspapers and close the

Senator Hatch. | agree with that.

Dean RepLicu {\continuing]. Because a totalitarian society cannot
abide freedom o religion. My difference with you is because I
firmly believe that freedom of religion is going to be advanced by
Government staying out of religious affairs, It is not fair, it is not
accurate, to suggest that my views are in any way parallel to a
belief that religious freedom exists in a situation where someone
can pray in a concentration camp. The fact is that those societies
abolish churches. My position has nothing to do with abolishing
churches. My position is one which is guaranteed to enforce the
strength- of churches by keeping Government away from them.
That is the basis of my position. It is to encourage religion by keep-

is stror‘lig enough, so ihat what is rendered to God does not have to
be decided and collected by Caesar?

Eena;:or Harcn. Dr. Malbin, would you care to comment on this
subject?

Dr. MaLBIN. No; only that I think it is true that we have a right
to pray at any moment, and I agree that the isgue is whether a
teacher can say, “Now is a moment that we are setting aside to
make it essier.” That is the issue.

Senator HATcH. That is the issue.

Dr. MALBIN.Yes; the issue is that.

Reverend KeLiEy. I would like to correct the impression of scho-
lasticism. I do not think that the moment of silent meditation or
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rayer has nearly the perils or hazards to religious freedom of col-
ective State-sponsored oral prayer.

genator Harch. I did not say that. I seid the arguments against
it do.

Reverend KELLEY. I think it is an attenuation, and it is for that
very reason that I think it is almost absurd to be proposing to
amend the 73ill of Rights to bring about such a marginal sort of rec-
ognition of religion, which I feel is not a great boon, anyway, and
the argument that the majority needs to have free exercise of reli-
gion, i think, was quite effectively countered by the Court, and par-
ticularly, I think, Justice O’Connor, in concurrence, to point out
that the majority cannot use the machinery of the State to accom-
plish its free exercise of religion.

I think this remedy is not necessary when Congress has adopted
the “equal access” propesal, that provides an opportunity in public
schools for those students who wish, at their own initiative, to
engage not only in prayer, but in religious discussion, et cetera,
“on their own time,” as it were, without State sponsorship.

If the Supreme Court next term holds that unconstitutional,
well, then, maybe I will be a little more receptive to an amend-
ment on that subject.

Senator Hatch. I am going to look forward to that day.

Professor Malbin, do you think that a moment of silence is an
attenuation, or is as attenuated as Dean Kelley indicated?

Dr. MALBIN. No.

Senator HarcH. Excuse me. Silent prayer.

Dr. MALBIN. Is it an attenuation of-——

Senator HatcH. Well, the way he expressed it.

Dr. MaLBIN. Of one’s——

Senator HATcH. Is attenuated prayer, [ think.

Dr. MaLniN. I do not—I think that that is something that must
be answered by every religion. I suppose some would say yes. I
cannot honestly say that. In many religions, there is a moment pro-
vided for silent prayer that is meant to be an intense moment of
individual communion; it is distinguished from the vocal section of
the service which is meant to be a communal statement. Whether
a silent moment feels more attenuated than a vocal one would vary
on one’s religious bzliefs. It is nowhere near as attenuated as the
kind of silly pablum that comes out from a commonly written vocal
prayer.

In any case, the issue before Congress is not what best serves the
religious needs of one or another sect, but what sort of public state-
ment is appropriate for the political community to make. That is
best answered, I think, by a moment of silence for prayer or reflec-
tion.

Senator HATCH. Mr. Parker.

Mr. Parker. | wanted to make a comment first about the refer-
ences that Dean Redlich made to totalitarianism. Richard John
Neuhaus wrote a very insightful book, published last year, that
dealt with this subject, “The Naked Public Square,” and I have a
quote from that on page 8 of my statement that I would like to ask
you to read later. He makes a very strong persuasive case that
once a government tries to sanitize the public square by removing
any kind of religious, moral underpinnings for society, that that is

Q
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the prelude to totalitarianism. That is when that form of govern-
ment will rush in to fill the vacuum created by such efforts.

Now, in regard to the silent prayer amendment itself, I again
would focus on accommodation, It is a means of protecting a stu-
dent’s right to silent prayer by accommodating that with reasona-
ble time and place provisions Otherwise, the student is going to
have to pretend that he is listening to a lecture in order to practice
his constitutional right to pray that everyone here has recognized.

Senator HATCH, Just this morning, I read an artizle in The Na.
tional Law Journal about a recent ruling by a U.S, district judge in
Des Moines, IA, prohibiting prayers at public high school gradua-
tion exercises. Now, the Judge found, as I recall, that the prasers
wl'ould constitute a vioiation of the first amendment’s establishment
clause,

I presume, Dean Redlich, from your statement that you have
made this morning that you may agree with the judge in that case?

Dean RebLicH. 1 would have to know the specific facts in the
case. I have never felt that an invocation at a public ceremony, an
inyocation at a graduation, would be unconstitutional.

I think those are very different things from the kind of legisla-
tion we are talking about.

Senator HatcH. OK. I was going to ask you about that, hecause
that is done quite often throughout the land.

_Mr. Pagker. Senator, if I might add, there was a subsequent de-

the Western District of Michi an, Southern Division, in the case
Stein v. Plainwell Community School: File No. K85-1997 CA decid-
ed May 22, 1985, in which he had Jucge Vietor’s decision from Des
Moines 1n front of him, and he comniented on it in a similar fact
situation and found that there was r.0 violation of the three-pari
lemon test in the voluntary prayer at a high school graduation
service where attendance was not mandatory.,

Senator HatcH. Ok. Again, I see that I have immersed myself in
a great controversy. I did not have any illusions about it before we
began. I do differ with a couple of you, but I respect your view-
points. I think you know that,

We have hac{, I think, in this subcommittee probably the most
controversial issues in the history of the country over the last 5
years that I have been chairman of this committee and even before
that. Some people say, “Orrin, why do you want to be chairman of
the Constitution Jubcommittee, because it is sc volatile, and all
these issues are so difficult?”

Well, I thiLk that is precisely whv I do want to be chairman of
this subcommittee. And one thing i nave learned is that there is
lots of room in this rzunw y for diverse points of view, and I want
to make sure they continue. That is wﬁg I have always tried in
holding hearings, regardless of whether it is the equal rights
amendment, the balanced budget amerdment, or school prayer, to
get the best minds that we can get bafore the committee on both
sides of the issue. And I do not think we have made any mistakes
here today. We have had excellent people.

I am a great admirer of yours, Professor Malbin. Some of the
comments you made in the vocal prayer context were among the
most eloguent I have ever heard on this subject.

Q
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Dean Kelley, you are an old friend. We have known each other
for quite a while.

And Dean Redlich, there are very few deans in this country that
rise to the dignity, in my eyes, that you do. And even though I
differ with your intensity against this amendment, and even
though I differ with you on the amendment per se, I still think you
have spoken very eloquently for your side on this matter today.

It really has been a privilege to have probably the person—out-
side of the litigants themselves—the closest to the Jaffree case,
here with us today. We appreciate you coming, Mr. Parker, and
giving your time to the committee, as well.

This has been a very interesting hearing, and I suspect that the
debate on the floor—and I intend to have -it—will be an interesting
debate. I thought the one last year was an interesting debate. And
the odds are always, I think, against those who bring constitutional
amendments to the floor, and I do not think this will be any excep-
tion to that rule. But I do have a great belief that we will pass this
amendment this year, not only on the floor of the Senate, but I be-
lieve if we can get it to the floor of the House—and we will prob-
ably have to discharge the Judiciary Committee to do so over
there—if we can, I personally believe it will pass the House.

I am not sure, Dean Redlich, that in both of our intellectual
arenas, that it would not be a very healthy exercise for this whole
country to engage in, whether or not we are finally going to do
something about at least the majority point of view on this particu-
lar issue throughout the country. I think it would be healthy for
the country to have to consider this among other issues, and I
intend to make sure it has the opportunity to do so, to the extent of
my limited abilities to do it.

But again, I want to personally thank all four of you for being
with us. It has been a real privilege to be here with you and to
listen to you, and we will keep the record open for any additional
statements or comments that you would care to put into the
record. We will keep it open through the rest of this week, so if you
can, we would appreciate it.

Thank you so much, and with that, we will recess this committee
until further notice.

[Whereupon, at 11:45 a. m., the subcommittee was adjourned.].
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APPENDIX

ADDITIONAL STATEMENTS AND ViE'vs

Monroe Cttizens tor Public Education and Religrous Liberty

MCPEARL

Martha Laties, Chairman Rochester NY 14610-0296
55 Dale Road East

Rochester, New York 14625

June 17, 1985

Senator Orrin G. Hatch, Chairman
Constitution Subcoasittes

U.S. Senata Judiciary Committes
2245 Senate Dirksen Office Building
Washington, D.C. 20510

Dear Senator Hatch,

Please enter this letter as testimony at the Subcoomittee hearing scheduled for Wed-
nesday, June 13, 1985, on the subject of proposed U.S. comstitutiooal amepdments 2
persit goveroment-sponsored prayer services in public schools.

MCPEARL 1s a Monroe County, New York State, coalition working to keep public funds
for public schools only and to oppose religious practices by public schools.

Please redect vhe following proposed legislation:

1) S.J. Res. 2, a joint resolution proposing in anendoment to the Comstitution of the
United States relating to volustary silent prayer or reflection, introduced by you om
Japuary 3, 1985 apd referred to the Judiciary Committee;

2) S.J. Res. 3, a )oint resolution Proposing an amendment to the Comstitution of the
United States relating to voluntary school prayer, introduced by Sepator Strom
Thursond ob January 3, 1985, and referred to the Judiciary Coomittee;

3) Apy proposed U,S, comstitutionil anendment to require or permit public school dis-
tricts or theixr employees tO SPORSOI OX Arrange prayer Sservices for public school
pupils, no satter whetaer the prayers are spoken or silent, no matter who chooses or
cosposes the prayers, apd Do Ratter who leads theam.

Any person say already pray silently av any time, apd may pray aloud ip anmy public
school whenever the students are allowed to carry on private conversations, as at
lunch or recess. Any teacher may already call for a period of silence 1n the class-
roon, Mo legislation 15 necessary to permit these activities.

Government and 1ts agents have no busipess to designate a time and place for prayer,
to endorse prayer, or to select the words aad posture for prayer.

Each human being has the right to choose the tizme and place, words and posture for
his or her own prayers,

Thank you.
Sincerely yours,
/2}\44?“"- Lates
Martha Laties
O i 7 .

Aruitoxt provided by Eic:
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Q°2IPNNA 023297 713X
CENTRAL CONFERENCE OF AMERICAN RABBIS

21 EAST 40th STREET . NEW YORK N Y 10016 . 1212)684 4990

Ottice ot the Fxecunive Vice Prewdent

June 18, 1985

Senator Orrin G. Hatch
224 Senate Dirksen Office Building
Washington, DC 20510

Dear Senator

I write to question the visdom of your support of laws and constitutional
amendments which would permit prauver and meditation in the punlic schools
on any kind of an officially recognized and provided basis whatsoever.

Religion, and no matter how one masks it, this is religion, has no place in

the public schools. [Introduction of 1t 1s bcund to be divisive anu oppressive
to minorities, thus depriving them of one of the most sacred treasures of the
American heritage, a guarantee of full equality and a feeling of being thoroughly
at home in their own country. All of the arguments which have been advanced by
those who agree with you, to the effect that this will be completely "neutral
and uncoerced” are unfortunately Adevoid of an understanding of human dynamics,
about the consequences of which volumes have peen written and I am sure read,
however unsympathetically, by you.

Furthermore, the introduction of religious activity into the public school ..l
have the effect, in all too many cases, of demeaning religion, of secularizing
1t. Religion belongs in the home and in a place of worship and, other than that,
in the heart and soul on a purely voluntary and spontaneous b.sis, and 1s not to
be coaxed, cajoled or coerced out of intimidated little children.

Complete and true freedom of religion means, among other things, freedom from
the power of the State beiny employed in any wdy to establish religion or any
manifestation thereof, however small. I urge you to uphold this basic tenet

of American democracy and institional heritage. It 1s as American as the sand

dunes on Cape Cod, and as fragile and delicate.
Shalagr.
/i 4 K /[

f

ratfh: Joseph B, Glaser
Fxecutive Vice President

JBG/s
cc- President Ronald W Reagan
Members, Senate Judicialy Commuttee
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General Board of Church and Society
The United Methodist Church

June 19, 1985

The Honorable Orrin G Hatch
United States Senate
Washington, OC 20510

Dear Senator Hatch:

We understand that once aga'n there 15 to be a Committie hearing
in regards to proposed school prayer amendments to the
Constitution. We believe this matter has been debated Suffi-
ciently. There is no need to spend more time on 1t. Please vote
no on the varous amendments that will be brought before the
Judiciary Committee.

We obviously respect the power and importance of prayer and the
role it plays in the lives of mi1lions of people 1n this cOuntry
and in our society. But we are writing to express Our vigorous
opposition to the proposed constitutional amendments, which would
ef ively return state-sponsored prayer, oral or silent, to
America’s public schools. No Supreme Court decision has ever
removed God or religion from the public schools. The carefully
draftec opinions by the Court on these matters do not keep a Student
from exérci1sing his or her human and constitutional right to pray
silently or orally at any time 1n the school day so long as that
praying does not disrupt educational activities They do not
prohibit 1ndividuals from saying grace before lunch. They do not
prevent study of religion as an important force 1n the development
of American culture However, they correctly hold that when the
goverament directs or sponsors the time, content, or manner of
student prayer, -“otection against "the establishment of religion”
guaranteed by the ° rst Amendment is violated.

We reJect the 1dea that by not allowing government-sponsored prayer,
the nation 1s expressing hostility toward prayer or religion It
1s merely being vigorously neutral $o as not to repeat the mistakes
of the past where governments Sought to make their citizens pray
only in the form and to the God those governments deemed acceptable.

S.J. Res. 2, S.J. Res. 3 and S. 47 should be quickly voted
down. Al1 the arguments have already been made and the
decisions made. There 1¢ no value in going through 1t
again.

Sincerely yours,

Covnoe  E L

’///Dr- George 7 0gle /
Program Director
Dept. of Social and Economic Justice

GEO/b1r

ERIC S
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Rita Warren
P.O. Box 32408
Washington, DC 20007

Senator Orrin G. Hatch June 19, 1985
Senate Judiciary Committee -
Constitution Sub-Committee
135 Russell Office Building
Washington, DC 20510
Mr Chairman and members of this Committee: My name is Rita Warren.
I am testifying in favor of Senate Joint Resolution 2, I have keen
instrumental in the passage of a similar law 1n the State of Mass-
achusetts. Recently the U,S, Supreme Court ruled on the Alabama
case regarding a moment of silent prayer or volunteer prayer in
th2 public schools. However, the court decision did not outlaw a
moment of silence that had been implemented in many other States.
Justice O'Connor stated 1in the Court's decision: ™A
moment-of-silence law that is clearly drafted and implemented so
as to permit prayer, meditation and refelection within the pre-
sicribed period, without endorsing one alternative over the
others, should pass this test.,..Moment-of-silence laws in many
States should pass Establishment Clause scrutiny becausz they do
not favor the child who chooses to pray during a moment of silence

over the child who chooses to meditate or reflect."

In the case of School District of Abington Township v.

Schewpo, 374 U.S. 203, (1963), Justice Brennan in the concurring
opinion said:

"It has not been shown that readings from the speeches and
messages of great Americans, for example, or from the documents of
our heritage of liberty, daily recitation or the Pledge of Alleg-

iance, or even the observance of a moment of reverent silence at

the opening of class, may not adeq.itely serve the solely secular

purposes of the davotional activities without jeopardizing either
the teligious liberties of any members of the community or the
proper degree cf separaticn tetweaen spheres of religion and

government.,”®

(A
—
.
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Last July, the House of Representatives voted 378 to 29 and
356 to 50 on legislation to prohibit a State or School District
from denying 1individuals in public schools the opportunity to
participate in a moment of silent prayer. I trust in the integrity
of the House of Representatives and the Senate that Senate Reso-
lution 2 will pass for the sake of our chiidren, our Constitution,
and anerica.

Thank you and God bless you.

Love, Prayer. Peace
v T Leaatee
Mrs. Rita Warren A .

March 14, 1984
CONGRESSIONAL RECORD
I7Just also want to say this: & funny

Supreme Court, w not
on it.
The point I want to make is this:

The folks in Massachusetta are doing

Giinu. «re doing all right under the

iaw that ~* have there. I do not see

anything in tne co1. ‘tutional amend-

ment here offered by this Senstor

that does violence to any of the
i ta that my coll

will understand & better
obriously, than they did before.
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STATEMENT
aof
THE AMERICAN JEWISH COMMITIEE

on Proposed Constitutional Amendments Concerning School Prayer

The beneficent teachings of religion have contributed immeasurably to
human progress from barbarism to civilization. Our nation, in particular,
settled 1n large measure by people who were yearning for freedom of conscience,
having fled religious persecution, has been profoundly influenced by religious
concepts. Every variety of denominational belief has flourished in thas
country, hand 1n hand with the American constitutional principle of separation
of church and state, which has served as a bulwark of religious liberty.
Religion has indeed flourished here with a vitality that 13 the envy of devout
men and women the world over. The tradition of separation of religion and
government, as guaranteed by the first Amendment, 13 surely one of the
carnerstones of our freedom. It should be reinforced, not eroded or tampered
with. Underlying the Establishment Clause of the First Amendment was the
conviction on the part of the Founding Fathers that any union of government and
religion inevitably would impair government and would degrade religion.
Tax-supported, non-sectarian public schoals have served as a uni1fying force 1n
American life -- welcoming young people of every creed, seeking to afford equal
educational opportunity te all, emphasizing our common heritage and serving as a
training ground for community living in gur pluralistic society. In 1962, the
U.S. Supreme Court, in Engel v. !ﬁ}_e_, ruled that the recital of a state-

compased ostensibly non-denominational prayer bv public school children at the

start of each school day violated the First Amendment. The follawing year, in

Abington School District v. Schempp, the Court struck down a program in which

passages from th Bible were reauired to be read and the Lord's Prayer recited.
The rationale for these decisions 18 as compelling as ever. lhe Lord's Prayer,
foar example, 1s a Chrastian prayer. And ;10 prayer, however neutral 1t may seem,
can ever be truly non-denominational. In attempting to incorporate the tenets
of several major religions, the meaning of prayer can aonly be diluted. It 1s
simply not a proper function of our government to compose or to sponsor prayers

for American children to recite. In the words of conservative '

sertarian
columnist James J. Kilpatrick, writing in the Washington Post of December 10,
1981: "The state simply has no business in the celigion business... The pest

solution 18 to leave a child's religious instruction where 1t belongs, 1n the

home, 1n the church, i1n the temple, in his mind and heart."

o S
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It should be stressed, however, that there 1s nothing in the Supreme Court
rulings in Engel v. Schempp (or for that matter, in the most recent ruling
in Wallace v. Jaifree on June 4) which prevents any public school pupil
from praying, either silently or aloud, whenever the spizit moves him or her to
do so, provided only that the school program 1s not disrupted thereby. There
are public school children today who engage 1n serious prayer during school
hours (before examination, for example), and, to the best of our knowledge,
nobody has ever interfered or denied their right to do so. It would seem,
therefore, that there 1s no need whatever for any constitutional amendment to
petmit prayer, whether vocal or silent, in public schools.

It 13 important to note that the practices which would be permitted by any
of the proposed amendments would not take place in a social vacuum. In hundreds
of public school districts throughout the country, organized spoken prayer,
Bible reading and religious proselytization are taking place today on a regular
bsais, 1n outright defiance of the Supreme Court decision in Schempp,

Citizens who dare to challenge such practices frequently are threatened,

insulted and ostracized, as are their children 1in the public schools. IFf a
prayer amendment were to be adopted, these violations could be expected to
proliferate.

One may wonder why there exists this apparent preoccupation with the need
to intrude group prayer into our public schools. With some, 1t seems almost an
obsession. If they wish their own ch:ildren to pray in scnool, they can
instruct them accordingly. On the other hand, 1f 1t 1s other people's children
for whom they wish to prescribe prayer, their concern 1s surely presumptuous.

We do indeed face a crisis in public education. We all have a vital
interest 1in upgradina the quality of the education now being received and
experienced by American children, in the sciences and in mathematics 1n
particular. But the controversy over prayer and meditation has nothing
whatever to do with this. In fact, 1t 1s a "amokescreen" and a distraction
from what ought to concerr. us all. [f we are t‘ruly serious about what 1s going
on--and what 1s not going on--1n our public schools, what 1s urgently needed is
to restore federal funds that have been slashed from various educational
aasistance programs.

It 1s 1ndeed i 1e task of the public schools to reflect and to help
1nculcate the highest moral and ethical values of our society, as well aa to

() lop character and responsible citizenship, But 1f thia 1s the main concern

EMCM sponsors of the proposed smendment, it muat be said that permitting
[ 17
.
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organized prayer woyld hardly suyffice to serve this puyrpose. What does belong
1n public schools, however, 1s the teaching of common core valyes--honesty,
decency, compassion, patriotiam, fairness, respect for the rights of others--
that are broadly shared by people of al] denominations and none, Nor 1S there
anything in U,S, Supreme Court decisions to preclude sych instruction, provided
1t 1s not couched 1n religious terms, These values can be taught far more
effectively by adult example and by the day-to-day behavior of parents, schog]
principals, administrators and teachers than by organized prayer, whether spoken
or silent,

In sum, we believe not only that there 1s no need for any of the proposed
amendments, but also that they carry within them the seeds of great potent;a]
for mischief, We quest1on their w;sdom. Clearly, they would amend the First
Amendment , the centerpiece of the Bill of Rights, which has stood all Americans
1n good stead since jts adoption 1n 1791 and which should remain 1nviclate. To
paraphrase a cyrrent popular expression, it 1s not broke and does not need tg be

fixed. We urge, therefore, that no prayer amendments be adopted,

O t(
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STATEMENT OF

THE Ath-DEFAHATlO; LEAGUE OF B'NAl B'RITH

Mr. Chairman and memhers of the sub-committee.

The Ant1-Defamatfon League of B'nai B’rith opposes any constitutional
amendment regarding school prayer. Since {ts 1nception in 1913, the
Anti-Defamation League has been committed, is were our founding fathers, to
protecting religious freedoms 1n this country, by maintaining the separation
between church and state. It fs this separation which promotes religious
pluralisa in our country by insuring nentrality toward and equal treatment of
all religions. We have evidenced this continuing concern bY our amicus curiae
participation in such seminal Supreme Court cases as Abin~ton V. Schempp, 374
U.S. 203 (1963), which disallowed as unconstitutional, Bible reading and prayer
recitation in public schools and Lewon v. hurtzman, 403 U.S. 602 (1971), whach
held unconstitutional state aid to private rc cgi1ous «chools. we have also
demunstrated our commsitment to this principle 1n our testimony hefore Congress
and state legislative committees.

The timing of these hearings 15 uamistakahle. This (u™mittee 1s meeting a
scant two weeks after the Sapreme (ourt's decision 1n wallace v, Joffree, 53
U.S.L.W. 4665, Nos. 83-812, 83-9.9 (decided June 4, 1985}, its aim 1s to
achieve tnrouph constitutiorsl amenument an overruling of the Supreme Court's
recent decision barring orcaazzed praver an the public sctanls (onduc ted under
the guise of moment of <i1lince wopielation. In contlict with the :J._ﬂ_f_l’_t?_g
deedsion and with the MUsD'y (hool reli, 100 cgces the pr wosrd ¢onstitutfional
aeend aente seck to 211w what the Court hitherto hae barrcd - - orcaniced
teacher=lod proup vocal or «1lent praver 1o our pahlae < hoelc,

The Supreme Court tas detormangd all onvanized 1ol 1oue Yroup activities,
whither vocal or <ilent, to be constitutvon 411y 1mpetml o wible {n the public
schrols.  1ts reroon bas been that such orsmized activities held in the public
schools threaten the relipions froedom of the 1ndividual. It 1s this

"individual fresdom of com aence whach 18 tne wory fonsdition of the First
Atendnont., i‘ﬁ 5‘.1!73L¢-_>\_'.‘_‘_Ef_7f>r_<~e, S4LS TaWe gt 4969, Thiy freedom in our
country is cich and mmifrld, (stondiag the (ourt hae J0et 1ecertly reminded
us, not oaly to virviap doist helicfe hat a'<o to protert those without belief
in (od. here 1s a rnight to telect any reliyious faath or none at all.” id.
This right, the Court ' ld in Tiiree raans nothing if {t 1s nat the product
of a free and volustary choirce.’ 1d. It 15 the «chool (tild's free and

voluntary chaice shich is 1n Jeopardv todav. For where orpanized praver
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activicies are held in the schools, it {g the individual ch1ld who loses his or
her reltgious freedom to beleave or not. This occurs because religious
activity {n the pubiic schools invokes the “power, prestige and financial
support of government." Engel v, Vitale, 370 U.S. 42le 1t s this "indirect
coercive pressure upon religious minorities to conform,” which dimnishes
individual religious freedom. Moreover, this individual free choice is
threatened even by so-called "clean’ moment of silence legislation, Such
legislation often reflects the intent of bringing religiuus activities bhack
into the public schools. Given this religious intent, it is no surprise that
such activities -- bearirg all the hallmarks of prayer including meeting at a
prescribed time, yith a teacher-leader -~ stand as an invitation to abuse and
often do result {p state-sponsored prayer in the schools. 1n New Jersey, for
example, such a “clean” statute with twenty years of lesislative intent to
return prayer to the schools has resulted in some schools tplimenting morents
of silence by having teachers leaa their students in clasces bowing their heads
in prayer in unison.

Any organized religious actavities, whether vocal or silent, when carried
on in the public schools {nvolve geveral factors resulting 1n government
coercion and pose a threat to individual religious freedom. Theso factors are;
first, that the schouls are run by the state and therefore when organized
religious activities occur in the schools {¢ SULFUStS there 15 state approval
of those religious activities, Secund, compulsorv attendance -- 1t 1s the
state that forces the public ychool children to be in <chool avd trerefure {t
is the state that is gathering this audience for orranized religious
activities. Third, teacher supervision -~ - again, the teacher 15 *he state
employee who is the authurity figure for the <tudents. It 15 this state
employee who ta%es the students through the «chool day and 1t 15 this <ane
state employce rhat commences the day with his or her bead bowed praving, this
bespeaks government eadorsement and has a very rersudarve (ffect or the
schoolchildren. Fourth, tmpressionability - - pu.: has been said ahout the
difference between public scheol children and adults by he Supreme (ourt 1n
its many cases which have sustained religious activities in the untversity and
in the state lesislature that haq not been sustained an the public scheols.
The special treatment of public <chool ¢hildren recopns. e that booanen of
their youth and 1mpre€sionabiluy public school children teward nrpanized

religious activities in the schools as endorced by govern ent.
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Theae factors of government coercion present whben there are organized
religious activities in public echools threaten each and every child's
religioua freedom. However, it 1s the religious freedowm of the minority child
which is most in jeopardy. For if there are organized prayers in our public
achools, they are unlikely to be Buddhist or Jewish; instead they will no doubt
be the prayers of the majority religion. The minority child will merelv go
along with the majority exercise, aga.nst his or her beliefs, in order not to
atand out as a religious minurity.

Hay our aociety grounded on diversity and pluralism afford this
diminiahment of individual religious freedom” It cannot; vet paradoxically
proponents claim school prayer too is necessary for religious freedom. Still
it is clear that in the absence of the schools as places for organized prayer
sctivities, a person's freedom to practice his or her religion would not be
diminiahed. Nothing stops individual students from prayine out loud, or
ailently at any time in school. As to organized group worship, students attend
achool several hours a day, five days a week, nine months out of the year. All
the remaining time is available to them for their participation in organized

—
religioua activities at any place other than the state-supported schools. See
Abington v. Schempp, 374 U.S. 203, 299 (1963) (Brennan, J. concurring).

Last, organized prayer activities in the public schools not only raise
difficult problems for individual religious freed @, but they undercut the very
purpose of the public schools. For the public schools have always been deemed

to be "a symbol of our democracy.” McCollum v. Bd. of Education, 333 u.s. 203,

231, (1948). They exist to serve a public function and are a “means for
promoting our common destiny.” 1d. This public function is served not by
promoting divisive religious activities which separate believers from
non-believers in our public schools, but rather by seeking out and reaffirming

\
what is common among us.
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John Buchanan
Qnmmn,hoplemrmmicanmy

Mr. Chairman and Members cf the Committee:

aneisJohn&nhamnarﬂIantmetodaymbekulfofPeople
For The American Way, a non-profit, non-partisan, citicans' organization
established to protect and pramote constitutional rights and liberties,
especially those contained in the First Amendment. I am pleased to
appear today on behalf of PEOPLE FOR and its 150,000 members natiomwide
to present our views on the proposed constitutional amendments on school
prayer which have been referred to this comittee.

We are opposed to S.J. Res 2, which proposes an amendment to the
Constitution relating to voluntary silent prayer or reflection, and to
S.J. Res. 3, which proposes an amendment to the Canstitution relating to
voluntary school prayer, and to any other attempt to amend the First
Amendment. However, we welcame the opportunity to participate in this
debate. It is a sign of the health of this society that we can discuss
the issues raised by these proposals.

The Supreme Court's recent decision in Wallace v. Jaffree upheld
the principle »f goverrment neutrality with respect to religion, and
restated the prohibition against Congressional intrusion in areas
protected by the First Amendment. This decision provides a most
instructive backdrop for these hearings on school prayer amendments,
"keeping in mind”, as Justice Stevens wrote for the majority, "both the
fundamental place held by the Establishment Clause in our constitutiocnal
scheme and the myriad, subtle ways in.which Establishment Clause values
can be eroded.” Notwithstanding the clamor for a school prayer
constitutional amendment, we hope that these hearings will demonstrate
wmmummsmmmmmnymmm
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rights of American citizens. It would be most regrettable for this
committee to be persuaded by the views of many in the religious right
who, in the words of televangelist, Pat Robertson, believe that Wallace
v. Jaffree is "an act of war against this nation's religious heritage."
On the contrary, the wallace v, Jaffree decision preserves America's
religious heritage and our tradition of separation of church and state.
Accordingly, the decision overruled a state law which, in the words of
Justice Sandra Day O'Connor, had "intentionally crossed the line between
creating a quiet moment during which those so inclined may pray and
affirmatively endorsing the particular religious practice of prayer.
This line may be a fine one, but our precedents and principles of
religious liberty require that we draw it."

On this very day, students can, if they wish, voluntarily pray and
read the Bible in public schools without violating the Constitution, as
long as their exercise ¢-es not interfere with school activities or
appear to be supervised by school authorities. School children have
always been able to pray the way Jesus said in the Sermon on the Mount -
in their hearts. That was true in my home state of Alabama before the
legislature passed the law the Supreme Court Just struck down.

In reality, the school prayer issue has already been addressed. In
the Wallace v. Jaffree decision, the Court implied that the neutral
moment of silence durir ; which students can pray according to the
dictates of their faiths and consciences - a practice enacted in 24
states - "should pass the Establishment Clause scrutiny because they do
not favor the child who chooses to pray during a mament of silence over
the child who chooses to meditate or reflect.”

Moreover, in yet another development in student religious
activities, the 98th Congress passed and the President signed the Equal
Access Act which sought to respect both the Establishment Clause and the
Free Exercise and Free Speech Clausec of the First Amendment, and allows
secondary school students to carry out activities, including religious
activities, on achool property, so long as they are student-initiated,
not related to the school curriculum, and school authorities have no
comnection with them. PBOPLE FOR had strong reservations about the
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Equal Access bill and opposed the original version in Congressional
testimony., While the proposal was considerably modified before 1t was
enacted inte law, we did not believe this to b a legislative remedy
that was necessary. However, the Equal Access Lcw, ooupled * _{- the
Supreme Court's decision on the neutral moment of silence, would appear
to provide more than adequate protection of the nature which school
prayer Froponents advocate,

Before considering additional school prayer proposals, such as
those before the camittee, it would seem only reasonable for school
prayer proponents to allow the states the opportunity to react to the
Wallace v, Jaffree decision which seems to accommodate and fosters a
neutral moment of silence, and to cbserve the impac* of the Equal Access
At

The proposed school prayer amendments provide a sumplastic solution
to today's complex problems. The task of sustaining America's religious
spiri’t is deeply individual and essentially private. It cannot he
nurtured by government edict, government preparation of prayers, or by
govermment intervention in the religious lives of children. This 1s
what the writers of the First Amendment to the Constitution so wisely
recognized so many years ago.

™e First Amendment to the Constitution directs that "Congress
shall make no law respecting an establishment of religion or prohibiting
the free exercise thereof." This language represents the delicate
balance that is popularly known as the Separation of church and state,
The Constitution exists both to protect the right to prayer, and to
Protect those who do not wish to engage 1n prayer. Some forces which
support the proposed constitutional school prayer amendments wish to
take us back to the day when one person's religion would be umposed on
another. We must never forget that our First Amendment quaranteces were
prampted by the religious persecution experienced by our forebears,

The dangers of tampering with the First Amendment and the
prctections it provides to all Americans are also illustrated in another
«egislative proposal, 5.47, the Voluntary School Prayer Act of 1985, a
bill to strip the Supreme Court of jurisdiction over cases 1nvolving

Q
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school prayer, Bible reading and religious meetings in public schools,
an effort which would fundamentally alter the guarantees of individual
rights and liberties contained in the Constitution and the Bill of
Rights.

If enactad, court-stripping 1 yislation will provide a radical
challenge to the federal courts' historic role. Unlike the 2/3 vote of
Congress required for a .orstitutional amendment and ratification by 3/4
of the states, court stripping could be accamplished by a simple
congressional majority and presidential approval. This process would
allow a bare majority to attempt to rewrite the Constitution.

Court-stripping legislation is also troubling because 1t shows a
lack of respect for our government characterized by its separation of
powers and system of checks and balances. Further, it reflects an
aminous trend in the U.S. Congress - that of introducing a bill whenever
one disagrees with a federal court decision.

In the Wallace v. Jaffree decision, the Supreme Court attempted to
fashion a reasonable rule of govermment neutrality in matters of
religion. Unfortunately, supporters of both the court-stripping
approach and constitutional amendments relating to school prayers do not
want government to be neutral. Theirs is a dangerous position.

It 1s also a dangerous rotion that the federal courts have no
jurisdiction over First Amendment matters because the Bill of Rights
does not apply to the states. Wallace v. Jaffree was especially
significant in that it reaffirmed a fundamental constitutional
principle. The Bill of Rights applies to state and local goverrment, as
well as to the federal government. The state cannot remove the burdens
umposed by the Constitution.

In Wallace v. Jaffree, Federal District Court Judge Brevard Hand
held that the Constitution’s Establishment Clause "does not prohibit the
state from establishing a religion.” According to this extreme view
"the states were free to establish one Christian religion over anoth=er
in the exercise of the prerogative to control the establishment of
religions.” The Eleventh Circuit reversed Judge Hand and rejected the
"historical arguments” that had been advanced by New Right judicial
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reformer, James McClellan of the Center for Judicial Studies, in his
testimony before Judge Hand. As Supreme Court Justice Stevens wrote in
the majority opinion commenting on the District Court's "remarkable
conclusion” that the Federal Constitution imposes no cbstacle to
Alabama's establishment of a state religion: "...it 1s appropriate to
recall how firmly embedded in our constitutional jurisprudence is the
proposition that the several States have no greater power to restrain
the individual freedoms protected by the First Amendment than does the
Congress of the United States."”

We at PEOPLE FOR hope that this comittee will take no action to
dilute the First Amendment, so hard wx: by our founders, so protective
of our sacred rights and so much more umportant to the welfare of our
children and of their children's children than government-sponsored
prayers, silent or vocal, in school could ever be.

Religious instruction of children 1s the responsibility of parents
and their churches and synagogues. Tt 1S neiather the responsibility,

nor the constitutional right of govermment, or the public schools.
Protecting the rights of American citizens is the solemn responsibility

of the courts and Congress.
People For The American Way urges this committee to stand by the
Constitution, undiluted and unchanged, and, thus, to protect the rights

of the American people.
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STATEMENT
OF
NATHAN Z. DFRSHOWIT2
At A Jearing on S.J.Res. 2 and S.J.Res, 3
on behalf of the
NATIONAL COMMITTEE FOR
PUBLIC EDUCATION AND RELIGIOUS LIBERTY
On behalf of National PEARL we welcome this opportunity
to testify concerning $,J., Res.2 and 3, proposed constitutional
amendments to permit "group silent prayer® and "group prayer" 1in
public schools and other public buildings, We urge you to reject
this a.endment,
The Committee on Public Education and Religious Liberty
(PEARL) 1s an umbrella organization of organizations, all of
which believe 1n the importance of public education and the peed
to keep public schools free of sectarianism.!
$.J. Res.2 and 3 would both amend the United States
Constitution. $.J.Res.2 would add the following language:
"Nothing 1in this Constitution shall
be construed to prohibit individual
Oor group silent prayer or reflection
in public schools. Neither the
United States nor any State shall
reguire any person to participate 1in
such prayer or reflection, nor shall
|

they encourage any particular form
of prayer or reflect:ion.”

VPEARL includes: American Association of School Administrators;
American Civil Liberties Union; American Civil Liberties Union of
the National Capital Area; American Ethical Union; American
Federatinon of Teachers; American Humanist Association; American
Jewish Congress; Americans for Religious Liberty; Americans
United for Separation of Church and State; Anti-Defammation
League of B’'nar B’rith; Baptist Joint Committee on Public
Affairs; Board of Church and Society of the United Methodist
Church; Central Conference of American Rabbis; Connecticut Civil
Liberties Union; MCPFARL - Monroe County, New York PEARL;
Michigan council About Parochiaid; Minnesota Civil Liberties
Union; Missouri Baptist Christian Lj)fe Commission; Missour:
PEARL; Nassau-Suffolk PEARL:; National Association of Catholic
Laity; National Council of Jewish Women; National Education
Association; National Service Conference of the American Ethical
Union; New York PEARL; New York State United Teachers; Ohio
Association for Public Education and Religious Liberty; Preserve
Our Public Schools; Public Funus for Public Schools of New
Jersey; Union of American Hebrew Congregations; Unitarian
Universalist Association,
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S.J. Res.3 would add the following language:

"Nothing 1n this Constitution shall
be construed to prohibit 1ndividual
or group prayer 1in public schools or
other public 1institutions, No
person shall be required by the
United States or by any State to
particlpate 1n prayer. Neither the
United States nor any State shall
compose the words of any prayer to
be said 1in public schools.”

The organizations joining 1n thils statement urge rejection of
these p oposals.

We regard the principle of religious liberty and
separation of church and state as fundamental to American

soclety. As Justice Stevens wrote 1n his majority ¢p'nion 1n

Wallace v. Jaffree, __ U.S. __ (June 4, 1985):

"Just as the right to speak and . ght to
refrain from speaking are complimentary
components of a broader concept of individual
freedom of mind, so also tie individual's
freedom to choose his own :reed 1s the
counterpart of his right t> refrain from
accepting the creed established by the
majority. At one tyme 1t was thought that
this right merely proscribed the preference of
one Christian sect over another, but would not
requlre equal respect for the conscience of
the infidel, the atheist, or the adherent of a
non-Christian faith such as Mohammedism or
Judaism. Bit when the underlying principle
has been examined 1n the crucible of
litigation, the Court has unambilquously
concluded that the individual freedom of
consclence protected by the First Amendment
embraces the right to select any religlous
faith or none at all. Th)s conclusion derives
support not only from t!e interest 1in
respecting the individucl's freedom of
consclence, but also from the conviction that
relilgious beliefs worthy of respect are the
product of free and voluntary choice by the
faithful, and from recognition of the fact
that the political interest 1in forestalling
1ntolerance extends beyond 1ntolerance among
Christian sects -- or even intolcrance among
"rellgions" -- to encompass intolerance of the
disbeliever and the uncertain. As Justice
Jackson eloquently stated 1in Board of
Education v, Barnette, 319 y,S, 624, 642
(1943):

"I1f there 1s any fixed star 1n our
constitutional constellation, it 1s
that no official, high or petty, can
prescribe what shall be orthodox 1n
politics, nationalism, religion, or
other matters of opinion or force
citizens to confess by word or act
their faith therein,"

The State of .ilabama, no less than the Congress of the United
States must respect that basic truth.

t)f
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We believe that any departure from that principle,
embodied 1n the First Amendment, but which 1s far more than a
mere legal rule, jeopardizes the political and religious freedom
of which America 1s justly proud. We believe further that the
American public school system, free and non-sectarian, is cne of
the most precious products of American democracy aad a unique
contribution to modern civilization, and feel ourselves impelled
to express opposition whenever attempts are made to compromise
1ts 1ntegraty.

Our opposition to the proposed amendment 1S based
fundamentally on a deep commitment to religious values and to the
principle that such values must be espoused freely as an act of
i1ndivadual conscience. To people of all faiths, the purpose of
prayer 1s spiritual communion with God. The home, church and
synagogue are the proper, time-honored places which provide the
appropriate setting for communion with God. There, religious
yearning and the needs of the soul can find satisfaction.
Mechanical recitation of prayers 1in public schools degrades these
true religious experiences. It 1s harmful to the cultivation of
the religious spirit.

Supporters of these Amendments oft:n erroneously
complain that the Supreme Court's decisions have banned prayer
from the public schools and thus deny students who wish to pray
freedom of religion. According to a recent Gallup Poll, the
single largest reason why Americans support amending the
Constitution 1s because "people should have the opportunity to
pray when they wish to." The perception that prayer 1s forbidden
1n the public schools 1s a distortion of applicable
constitutional principles and what the Supreme Court -- and the

lower courts -- have held.

As noted by Justice O'Connor 1n the beginning of her

concurring opinion 1n Wallace v. Jaffree, supra: "Nothing in the

United States Constitution as 1nterpreted by this Court or ih the
laws of the State of Alabama prohibits public school students
from voluntarily praying at any time before, during or after the

school day."

O
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All that 1s prohibited by the Constitution is
officially sanctioned prayer. Purely private prayer, such as
§aying grace or the like, has always been permitted. We believe
that, unless disruptive of school routine, such prayer 1s
constituticnally protected. We are unaware of any instance 1in
which school officials have attempted to prohibait such purely
private prayer,

The Supreme Court decision 1n Wallace v. Jaffree

reiterated the difference between legislation which injects
prayer ainto the public sgchools and legislation which merely
protects every student’s "right to e€ngage 1n voluntary prayer
during an appropriate moment of silence during the school day."
The difference betieen the two 1s not only of constitutional
dimension but the principle underlying the constitutional mandate
1s sound.

Oliver Wendell Holmes once observed, "[w]e live bt
symbols, and what shall be symbolized by any image of sight
depends upon the mind of him who sees 1t." Collected Papers, 270
(1920).

Tre S.i. Res.2 1s directed toward children 1n public
schools. The putlic schoolrcom i1s the first cpportunity most
Ciltizens have to experience the power of government, Because of
our compulscry attendance laws, the public s hool building has
become a symbol of government authority, and the teacher has
become the embodiment of that authority. The typical school day
1s carefully structured and controlled. Student activities are
closely supervised, and lnappropriate conduct is subject to
punishment. The implication for students 1s obvious: prayer 1s
permitted to take place during the organized school day and
en)oys the approval and support of the school administration.
Those who do not follow the practice are, to gquote Justice
0'Connor, "outsiders, not full members of the political

community.® Lynch v, Donnelly, 465 U.S. __ (19 ),

The Bi1ll of Rights was added to the Constitution, 1in

the now classic words of Justice Jackson:
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to withdraw certain subjects from
the vicissitudes of pol.tical
controversy, to place them beyond
the reach of majorities and
officials and to establish them as
legal principles to be applied by
the courts. ©One's right to ...
freedom of worship ... and other
fundamental rights may not be
submitted to vote; they depend on
the outcome of no elections.

West Virginia Bd. of Educ. v. Barnette, 319 U.S. 624, 638 (1943).

Many of the Founders believed that a bill of rights was
unnecessary because the rights prctected by those amendments were
natural rights, not subject to defeasance by government. That
view fortunately did not prevail, and restrictions on the powers
of majorities were written 1into our fundamental law.

The Bi1ll of Rights, then, 1s a self-imposed limit on
the power of majorities. Proponents of these amendments seem
unwilling to acknowledge that there ought to be restrictions --
even self 1mposed ones -- on the rights of majJorities to do as
they please 1n the public schools. They scem to be saying "these
are our schools. Since we are the ma)ority, and this 1is a
democracy we will do what we wish 1n those schools, although you
may excuse yourself 1if you wish.”

Surely, there can be tyrannies of a minority. And
surely 1n a democracy minorities must ordinarily bow to the will
of the majority. PBut until now we as a socliety have accepted the
notion that amongst those areas where the minority need not
submit to the rule of the maj)ority 1s the non-establishment of
religion. No compelling need has, or can, be shown to justify a
change i1n that wise and beneficent policy which has served this
country 80 well.

Religion does not need, and should not have, the
sponsorship or support of government. More broadly, we 1insist
that religious practice should never be made a matter of majority

decision. The faith of Americans has been kept strong through

the home and the church and synagogue. It will continue tc be

strong 1f it 1s kept free from government intermeddling.
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STATEMENT OF RoBERT L, Mabpox, Executive DirecTor
OF AMERICANS UNITED FoR SEPARATION OF CHURCH
AND STATE

Mr. Chairman and Members of the Committee:

My name is Robert L. Maddox. I am Executive Director of
Americans United for Separation of Church and State. Americans
United is a 38 year-olqg organization dedjcated solely to the
preservation of the religious liberty and church-state separation
provisions of the Pirst Amendment to the Constitution.

Through our membership, we represent individuals of
conservative and liberal political persuasion as well as the
full spectrum of religious faiths. We also have a substantial
number of members who are pot connected with religion in any
way. What unites us in this diversity is our concern for
religious freedom.

As an ordained Southern Baptist minister, I pelieve jin the
power of prayer. But I am alarmed at attempts in recent years by
Congress to establish a proscribed time for prayer in public
school during the school day. My paptist heritage makes me very
suspicious of any government intrusion into religion, or any
attempt by government to promote religion in any way. History
has shown time and time again that when government gets into the

business of promoting religion, somebody's rights get Stepped
on.

Americans United opposes S. J. Res. 2, which states:

Nothing in this Constitution shall be
construed to prohibit individual or
group silent prayer or reflection in
public schools. "Neither the United
States nor any State shall requi:e any
person to participate in gnch prayer or
reflection, nor shall they encourage
any particular form of silent prayer or
reflection.

We oppose the amendment for many reasrns,

Pirst, it is unnecessary. It is constitutional now for a
school to set aside a quiet time to bring a class to order, give
students a time to collect their thoughts, pray, reflect, or do
anything they choose. To Put such activiiies jnto the United
States Constitution as an amendment or even as a gtatute makes us
question the real motivation behind such activities,

Second, the mere fact that a constitutional amendment
mentions the word pPrayer gives the appearance of promoting some
kind of religious observance,

Our concern is that a silent prayer amendment would
encourage teachers and school officials to take license with such
an amendment and institute religious activitjesg during moments of
silence or reflection. Why else would pProponents want to go
through guch extraordinary efforts to pass a constitutional
amendment? The opportunity to set up periods of quiet time
already exists during the school day.

The only message this amendment would gend to the American
people is that government has finally sanctioned religious
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exercises in public schools. In many areas of the country,
religious groups will no doubt interpret the passage of this
amendment to mean they can proselytize on school grounds.

Americans United supports and applauds the Supreme Court's
recent decision in Wallace v. Jaffree, opposing an Alabama
statute 16-1-20.1, "which authorized a period of silence *for
meditation or voluntary prayer.'®l

We do not believe that any amendment or statute that
proposes silent prayer could have a secular purpose, which is the
test the Court applied in the Jaffree case. It is clear to us
that S. J. Res. 2 is not being considered for the utilitarian
purpose of establishing the right of schools to have a moment of
silence during which, incidentally, students may pray, reflect,
or do anything else they choose -~ quietly.

Third, it is quite obvious to us that S. J. Res. 2 is
creating silent prayer or reflection sessions -- time set aside
for expressly religious purposes. This the Court said was
unconstitutional and this amendment, we believe, would be the
start of further attempts to subvert the First Amendment
guarantees of religious freedom.

Justice Stevens wrote in the opinion for the majority on the
Court in regard to the Alabama statute 16-1-20.1, but which
applies equally to S. J. Res. 2:

The legislative intent to return prayer

to the public schools is, of course,

quite different from merely protecting
every student's right to engage in vo’
untary prayer during an appropriate m :nt
of silence during the school day.2

The purpose of S. J. Res. 2, we believe, is to return prayer
to the public schools by encouraging school officials and
teachers to extend religious exercises beyond merely silent
prayer.

Supreme Court Justice Sandra Day O'Connor stated Quite
correctly that:

The task for the Court is to sort out
those statutes and government practices
whose purpose and effect go against the
grain of religious liberty protected by
the First Amendment.

The endorsement test does not preclude
government from acknowledging religion or
from taking religion into account in
making law and policy. It does preclude
government from conveying or attempting
to convey a message that religion or a
particular religious belief is favored

or preferred. Such an endorsement
infringes the religious liberty of the
nonadherent....3

S. J. Res. 2 would convey the message that religious
exercises are appropriate and that silent prayer is the first
step.
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One of the problems with this amendment is the vagueness of
the term ®silent prayer.® Many adults do not understand the
concept of ®silent prayer® or practice it, let alone children.
In fact, some religions prohibit the practice of praying
silently. prayer for one child may involve bowing his head,

kneeling, crossing himself, or even facing the East toward
Mecca,

For others prayer means meditation. One dictionary defined
the word meditation as a "devot.onal exercise of contemplation.®

Meditation has the same intent as prayer. It has religious
connotations that can be construed to include religious
practices, such as Transcendental Meditation (TM), an offshoot of
Hinduism. This was a concern raised by TV evangelist pat
Robertson in 1984, during the height of the debate in the Senate
on the school prayer amendment, S. J. Res. 73.

Americans United won a suit in New Jersey in 1977 against
the use of ™ in public schools. The courts held that ™ js a
religion and, therefore, could not be incorporated into public
school curricula.

One problem that has never been addressed by this Committee
is one that might arise for teachers if they are asked to
explain to students what silent prayer is. How do we resolve the

problem for the teacher who does not feel comfortable in that
role?

Furthermore, is the government going to jssue, through the
Department of Education, guidelines or requlations for teaching
"silent prayer® in the public schools? Will it be forced to
act as mediator if conflicts arise from these activities?

e

And what is probably the most significant aspect of this
controversy is the fact there is no support for this amendment
within the religio.s community. Testimony from past hearings has
been given from a wide array of religions, including those who

support vocal prayer, and opposition to sjlent prayer has been
nearly unanimous,

Furthermore, with one exception, all of the major newspapers
around the country have editorialized in support of the Supreme
Court's decision against a moment for silent prayer. A
collection of editorials isg attached to our testimony.

Though there have been major historical battles over the
school prayer jgsue during the past 23 years, the Congress, in
its wisdom, has never passed a school prayer amendment. We hope
it will continue in this tradition and that the full Judiciary
Committee will not vote out §. J. Res. 2,

But our concerns are not limited to just S5.J. Res. 2. We
oppose all bills and amendments that propose any form of mandated
school prayer, and in particular we want to comment on
S. J. Res. 3, a vocal school prayer amendment proposed by
Sen. Strom Thurmond.

That amendment states:

Nothing in this Const.tution shall be censtrued to
prohibit individual or yroup prayer in public schoolg
or other public institutions. No person shall be
required by the United States or by any State to
participate in prayer. Neither the United States nor
any State ghall compose the words of any prayer to be
said in public schools.

.
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By reintroducing this amendment; Stn. Thurmond has once
again opened a 23 year-old controversy that began with the 1962
Supreme Court decision Engel v. Vitale, 370 U.S. 421 (1962). 1In
that case, the Supreme Court ruled that it was unconstitutional
for the New York Board of Regents to compose and prescribe a
prayer which children in New York public schools were forced to
recite every morning.

In the following year the Court said in the cases of
Abington School District v. Schempp and Murray v. Curlett 374
U.S8. 203 (1963) that a state may not require the Bible and the
Lord's Prayer to be recited in public schools as part of the
daily devotional exercise.

Justice O'Connor said in the Jaffree decision the simple
fact that:

Nothing in the United Sates Constitution as
interpreted by this Court or in the laws of the

laws of the State of Alabama prohibits public school
students from voluntarily praying at any time
before, during, or after the school day.4

This no government agency, court, school board, or any
public official could ever do. What the Court insured is
that there be "true®™ voluntary prayer in public schools.

The question asked most frequently by proponents is, "What
is wrong with a little school prayer?®™ It does not hurt anyone
and it might help some children.

For children who are part of a religious majority, such a
law would probably not harm them much for the short term. But
for those in the religious minority, such a practice could be
devastating. While a Baptist child might feel very comfortable
saying prayers in a public school in Tennessee or North Carolina,
he might feel very out of place and discriminated against in some
New York City schools where he might be asked to recite a Jewish
prayer, or in Massachusetts where he could be asked to recite a
Catholic prayer, or in California, where he could be asked to
chant as Hare Krishnas do in their worship.

The Encyclopedia of American Religions has listed more than
2,000 religions in the United States today. Who is to decide
what prayers will be said in school? It would be an
administrative nightmare for school board members to have to make
the choice.

One of the primary reasons we oppose compulsory school
prayer legislation is that children, by law, must attend school.
They have no choice, therefore, to decide whether they want to be
present for school prayer activities if they attend public
schools. There is nothing voluntary about a school day routine.

Any child forced to say a prayer at school would soon recognize
that it was not a voluntary activity.

Some argue that children could absent themselves from the
classroom during the prayer sessions if they did not want to
participate. But this is one of the worst kinds of
discrimination. It would be a truly unusual child who could

withstand the disapprobation of his peers and teachers to excuse
himself from prayer activities.

Others have contended that as long as the teacher does not
lead the prayer sessicn, or the prayer is not written out for the
students or prescribed, then such activities are constitutional.

Q
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Whether the prayer is written or not, whether a teacher
leads the prayer gession or a student is chosen for that task,
coercion of students to participate still exists. Ppeer pressure
to conform and join in is still felt. And the activities would
have the appearance of government sponsorship.

Communication with one's God is a very personal experience
and one that should not be trivialized or used as a disciplinary
action, such as quieting a classroom or creating a serious tone.

Children know when they need to pray. They do not need an
official time get aside by the state for that purpose. And if
they lack a religicus education, it is not up to the government
to fulfill that role.

Furthermore, there are few teachers who have the expertise
to lead prayers or teach other religious exercises. And it is
unfair for a teacher to be forced to lead a prayer or reliqious
exercise in which he or ghe may not believe. while the teacher
could be excused from participating in the activity by allowing a
student to lead a prayer, this could be disruptive and divisive
in a classroom where rival religious groups may vie for
leadership and control. The best solution and the only one is to
leave religion out of the classroom entirely as a devotional
exercise.

What we would eventually see in the classroom would be
watered down, homogenized and bureaucratized form of prayer that
would be meaningless and routine to sincerely religious
students. It would have no resemblance to genuine "voluntary *
prayer.

Contrary to a well-orchestrated campaign of misinformation,
references to God and religion have not been banned from public
schools. The following list includes some activities upheld by
our courts or national laws:

1. Schools may use the Bible or other religious books as
resources in teaching about religion.

2. Schools may offer an elective course in the Bible ag
literature and history.

3. Schools may offer objective instruction in comparative
religion.

4. Schools may study the history of religion and its role
in the story of civilization.

5. Teachers are free to utilize such documents ag the

g:;lazation of Independence which contain references to

6. Students may voluntarily sing the pational anthem and
zﬁher patriotic songs which contain assertions of faith

7. References.to faith in God in connection with patriotic
or ceremonial cccasions are generally permissible if
participation is voluntary.

8. Stpdents may be released for religious instruction off
8cu00l premises.

9. Students may read the Bible or other religious
literature during their free time at school.
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10. Students may pray voluntarily and silently any time they
wish.

11. Students may also initiate religious activities on an
equal bagis with other non-religious student groups, as
long as such meetings are totally student initiated,
student sponsored, no school sponsorship or
participation by teachers, and as long as meetingr are
held before the school day starts or after the school
day ends, as long as long as there is no participation
on a regular basis by outside groups or individuals, and
as long as no school funds are used for these activities
with the exception of a minimal amount needed for
heating and lighting.

Government has no business involving itself in the religious
affairs of children or anyone. Government's role toward religion
has been and should continue to be one of neutrality. It

should neith-. oppose religion, nor support it over others or
favor nonre'igion.

The challenge of education today is to teach our children
secular subjects and prepare them for productive adult years.
One of the challenges, indeed one of the privileges of parents,
is to educate their children in the religious philosophy they
choose, not that chosen by the government.

Government should leave the teaching of theology and the
practice of it to theologians and parents. This basic precept of
our Constitution is a revolutionary concept in the history of
world governments, and is our proudest contribution to
civilization. It is what has set this nation apart from any
other in the world.

We ask the Judiciary Committee to oppose S. J. Res. 2,

8. J. Res. 3, and any other amendment or bill that might come
before it for consideration.

FooTNoTES
1
Wallace v, Jaffree, __U.S._, 53 U.S. L.W. 4665 (June 4, 1985)
Affirmed.
2
1d. at 1 (Stevens, J. concurring)
3

Id. at 20 (Stevens, J. concurring)

4
ID. at 1 (0'Connor, J. concurring)
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Cracks in the ‘wall of separation’

Ulllmllely. he question of school prayer
sevolves around the lssue of restraint Funda-
mentalists who seek 1o violate the separation of
church and gtate (that Is, more than it is already
violated) clearly meed to be restrained. Thelr
agenda would not just estahlish God-In-the-class-
room Inevitably, i would lead 1o the establishment
of religlon-in-theclassroom.

Yet the gegree to which the courts and the gov-
ernment should follow Thomas Jefferson’s advo-
cacy of a “wall of ug:ullw" also raises issues of
restraint. Does that “wall” provide for accommo-
dations? Should the courls restraln the nation's
resurgent peliglosity? Does the Constitution’s Free
Exerclse clause restrain its Estabhishment clause?
Perhaps i is the other way around

The court didn't get that far In Wallace vs Jaf-
free, in which a majority ruled against an Alabama
law permitting a daily one-minute period for
“silent meditation or prayer™ in public schools The
court 5aid that because the legislation's motive was
religious In nature (a sponsor said the b’ was
designed to bring prayer back §nva the = nool) It
failed to show “secular Jegislative ou yose,” the
first of three prongs known as the Lemon test.

Under that precedent, the court Indicates that it
finus * ~ merit In the imposition of what amounts to
tradition:1 prayer-time  Yet it indicates also that it
will Took favorably on related Initiatives In other
states thal simply provide for one minute periods
of quict--to be usef!or meditation or daydreaming
or prayer as the student chooses

The ruling is a marginal suceess for school:

{rayer opponents It restrains religious activity n
he schools, as it should Vet It also ac:ommodates

a desire lo make public schools a venue for spir-
ftual faith As a compromise, it is pot a bad one,
even though the fine lines being drawn by the
Supreme Court in matters such as (his threaten w
violate the third prong of the Lemon test, which
cautions against “excessive government entangle.
ments with religion

And still, It avoids the question of whether re'i-
gion Is something to be incorporated—~in any form
~into the daily regimen of public schools Gives
that religious couviction Is :rivale, there is no
reason why its maintenance should be public nas.
much as prayer {or meditation or daydreaming)
also is private, there is no reason why the school
should set aside time for such activity. Children
should not—children can not--be restralocd from
praying at any time they wish

Children should, .. ever, be restrained from
thinking that their fanh is sanctioned by govern-
ment Structuring a time of repose (is that possihle
to do In a room containing 30 $-year-olds?) is pot
£0ing 10 fool any child for long It will be scen for
what itis, a specific effort hy the schools to indulge
spiritual faith To grade schoolers alread'y sensitive
1o peer pressures and the insinuated preferences of
authority figures, that amounts to establishmeat.
Rather than the niceties of compromise and accom-
modation, it is that constitutional violation that
requires restraint.

v
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Looking Behind a Silent Moment in the Classroom

In striking down Alabama’s moment-of-
silence law this week, the US. Supreme
Court spoke forcefully and unambiguoualy.
By a 6-3 vots, the justices made plainer than
ever the court’s position that promoting reli-
giod in ic schools violates the constitu-
tional ssparation of church and state.

Alabama legislators had made no sacret
of their purposs in enacting the 1981 law: It
was an attampt to bring religion into the
clasarcom. By permitting the school day to
begin with silent moments for “meditation

principle that government must pursus &

NN SR )
. v . .

. . .
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courss of complete neutrality toward reli-
gion. As Associate Justice Jobn Paul Ste-
vens wrote for the majority, fresdom of con-
science entails the right to select any reli-
gious faith or none at all.

But Stevens and other justices, in sepa-
rate concwring and dissenting opinions, in-
dicated that they might uphold momaents of
silanoe in future cases as 100g s state legis-
latures didn't intend to encourage
prayer. New York and 24 other states have
moment-of-silence statutes. Federal courts
have struck ther down in New Jersey, Ten-
neasss and New Masxico. "

Justics Lewis F. Powall Jr. wrote that be
would have uphald the Alabama statute if it

tes 0 V1pe.s 0y st g ttes
ot ‘e

sertisu e
ptemndas

identified any "clear seculs. urpose.” Jus-
tice Sandra Day O’Connor held that silence,
unlike prayer or Bible reading, wasn't neces-
sarily associated with a religious exsrcise;
she found it “difficult %0 discern a serious
threat to religious liberty from a roomful of
silent, thoughtful schoolchildren.”

It's not at all clear what "clear secular
purpose” is served whan a state mandates &
moment of silence for it schoolchildren.
Teachers don't need legislation to call for or-
der or to get their pupils’ atteation. For that
iaatter, children don't need laws to spend &
quiet momant individually saying s prayer
or just thi thinge over. That's neither
the state’s business nor the school’s.
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‘Wall of separation’

Despite aigns in recent years thet the US.
upreme was relaxing its stress on
sbsolute separation of church and atate, the
court in an Alsbama school-prayer case has
veaflirmed the traditions! approach. 3t inval;-
dated o atate law that provided o daily one.
minute period of asilence in the schools for
meditation or prayer.
In disposing of this case, the court charted
8 course through perilous depths and landed
on the aide of caution. Three justices filed
vigorous dissents.
L _must be emphasized thet the court

didn't ban prayer.in the schools as such as
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many secularists would want it to, it did ban
legislative designation of prayer as an option
for how the minute of silence could be used.
The Alsbama ststute specifically mentions
“voluntary prayer™ as one option.

A sis-member court majority said this
rendered the statute unconstitutional, while
aimilar statutes in other atates that omit an
reference W0 prayer might be conslilutiomr.
{An llinois ststute contains the same type of
wording as the Alabama law and presumably
was invalidated the decision.fp

Chlef Justice Warren Burger, dissenting,
atiacked this line of reasoning, “To suggest
that & moment.of-silence ststute that In.
cludes the word “prayer’ endorses religion,
while one that simply pYovided for a moment
of silence does not, manifests not neutrality
but hostility toward religion,™

Justice Sandra O'Connor's concurring
opinion touched on this point. She wrote,
“Alabama has intentionally crossed the line

tween creating a eauiel moment during
which those 3o inclined may pray, and affir-
matively endorsing the particular
practice of prayer.”

AN of this no doubt impresses the public
as pedantic hair-splitting Surveys show the
public overwhelmingly in favor of prayer In
the classszoom, and the Rev. Jerry Faluel),

religious

the Mora! Majority evangelist, was correct in *
saying the latest court ruling ignored public
opinion.

However, that is what the court is aup-

d 1o do in deciding any ease—ignore
public opinion and apply the gest of consti-
tutionolily without regard to populor pos-
sions.

It stands to reason that sometimes the
court will come on the side of public opinion,
n?(gt sometimes against it, but never decouse
of it

A dissent by Justice William H. Rehnquist .
deserves special notice because of its atar-.
llilj departure from tradition Rehnguist
ssid the concept of & wall of aeparation
between church and state “has proven all but
useless 83 o guide 1o sound constitutional
adjudication. Jt should be frankly
city abandoned.™

at is radicalism, not conservatism.

It stekes & territory most of the public
would prefer not traveling.
The wall-of-separation concept has worked
well for two centutles Recent Supreme

urt opinions, such as one last yesr that
upheld the coastitutionality of s municipally
owned nativity scene, demonstrate the elas.
ticity of that concept.

As times and mores chénge, the concept
car: be re intcopreted,” within limits, to sc.
commodate new conditions, That does not
mean the concept should be dumped. As jta
core, It remains a sound principle, one
which Ameticans strongly sdhere.

The problem arises whenever fanatic secut
larists try 1o infuse the concept with more
than what's there. Those who insist the
words prayer and God should never be men.
tioned in 8 public school, anytime, anywhere,
unde: any conditions, are 2calots who endan.
ger the concept far mote than do those who
support a moment of silence, or even volun.
taty prayer.

and expli.
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USA TODAY June 7, 1985

OPINION

The Debate:
sgg.lo._gl. PRAYER

Y
B e S ouse dovn Er A e i e

'Advancing religion
' is not state’s role

Most in the USA want thelr chiidren b0 pray in
coauweqnnswled the fasue of
school prayer since s 1962 Supreme Court ruling.

The court beld that the Founding Fathers, in writing the
mmmuwmmnauuuakuﬁ

i

ienly CUrig e period CAh BC B YounElers Mo
uring that period, can youngsters memo-
rize the prayer, or wrile it down for them.

Other parents can tell thelr cmldnnm olher prayers,

or to daydream, or to read, or just do ng

Such laws are not controversial, do not offend reasonabdle

le, and are constitutional The Supreme Court sald so

s week in striking down 8 different sort of law that per-

mitted & different sort of prayer in the Alabama sch

In Alsbama, (he legisiature’s original act provided for o

riod of stient meditation. Then in 1882, it changed the law

require & perfod of prayer. That law, the court sald,
crossed the Founding Fathers' tine, .

So modern-day crussders who want every child to pray
in school have attacked court members as ungodly tiberals.
This Sunday, pulpits will be filled with these crusaders, who
will preach that the Founding Fathers would be shocked by
what the court has done. They will pray for 8 constitutional
smendment to redraw the Founding Fathery’ line,

These crusaders are grossly unfalr. The “libere’ * justices

who voted against the Alabama law included Sandra Day
O'Connor, Lewis Powell, John Paut Stevens, and Harry
Blackmun, all 8ppointed by conservative presidents.

The Judges who cipated tn the declslon Include those
| whose bellef in God and religlous commitments sre as
strong as the fervor of the crusaders »ho condemn them.

And the clatm by these crusaders that they have some
: divine vision aboul whal the Founding Fathers would :{
| about modern retigious attttudes is fundamentelist folderol.

We do know what the Foundl:f Fathers wrole tnlo the
Bill of Rights and why they wrole it They had rebelled
agairst & nation whose crusadess had used the siate to en-
force religlous bellefs and 10 persecute nondellevers.

So the Founding Fathess drew the line, and laws that al-
fow sitent meditation are on the right side of that line The
modern crusaders who would redrow the tine or erase §t
arc on the wrong side 1t ts a Sne line, but as Justice O'Con.
nor wrole In her concurring opinton this week “Our princl
pl(: of rellglous 1ibe 1ty require that we draw L™

men -
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BOSTON GLOBE, Boston, Massachusetts June 6, 1985

Disentangling church and state

+* Support.:rs of prayer n_the Public schools pectally In the public gchools. :

‘may argue that Tuesday’s Supreme Court de- — New York City provides 253 nonpublic
*cislor. against Alabama's “mediafion or vol- schools with the jeachers and equipment for
\m“errayer“ law justifies their contention remedial-education programs. A fictton of
t:at the constitution must beamended to per-  church-state Scparation Is matntained by re-
*'nit school prayer., mov.ng religlous symbols from the classrooms
+* . They are wrong. The court’s §-10-3 ruling  used by the publicly patd teachers. The Su-
‘that even Alabama’s apparently Innocuous  preme Court will review this case.

law - simflar to the Massachuseits law - vio- — During fiscal 1961, the Jast year for which
lates the constitutional teparation of church  figures are avaflable, $G08 mififon In federa)
. and state showd prompt a careful examina- funds was directly spent on non ublic
ton of the entanglements that have grownup schools, much of 3 through the Titie § tnow
«over the past decade or so, with an eye (o Chapter l)rrofum.
pruning them. By a quirk in that law. Title 1 funds can
+. In Ihe Alabama case, the court ruled that toa rrwale Or parochial school If it enrolls a
+the Inclusion of the words “'or volunfary pray- puptf who Jives In a public school district that
€™ In the state law “Indicates that the stafe Is eligible for Title I -- even If the Pupil himself
*intended to characterize prayer as a favored would not be eligible. |

practice. Such an endorsement Is not consis- Massachuselts echool officials should be-
lent with the established principle that the In their examination of such entanglements
; government must pursue a course of complefe by making It clear that the state’s 1980 Jaw,
" neutrality toward rcligion.” which mandates that teachers announce “a
S That neutrality 1s a corncrsfone of Amert. perfod of stlence. . . for meditation or prayer,”
" can democracy and 1s violated al) foooften, es-  does not niet the constitutional test.
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SAN FRANCISCO CHRONICLE

San Francisco, California June 6, 1985

7 o SNES
‘The Court ghd*#*
School Prayer

THE US. SUPREME Court has come to
the quite reasonable — and authorltative —
conciusion that Alabama’s “moment-of ¢llence”
Jaw §s unconstitutional because its purpose was
10 foster religlous activity in the classroom.

The declsion does not fnvalidate such laws’
in other states that have no religlous connec-
tion. Indeed, the court strongly suggested #t
would find many of these constitutional in fu-
ture cases. 5t merely reaffirms the court’s prop-
et Insistence that “government must pursue a
course of complete heutrality toward religion.”

The legislative record shows the Alabama
_aw’s Intent: To return prayer to the pubdlic
schools. And, as Assoclate Justice John Paul
Stevens, author of the majority opinfon in this 6
to 8 declsion, wrote: That “is quite different
from merely protecting every student's right to
engage in voluntary prayer during an appropri-
a% moment of slience during the school day.”

THE COURT, sald Assoclate Justice San-
drs Day O'Connor In a separate but concurring
opinion, merely held that Alabama *has Inten-

onally crossed the line between creating @

qulet moment during which those Inclined may

ray and nmrmnlvel! endorsing the particu-
practice of prayer,

This may be a fine line, but It has been
mpcrly limned by the court. Evangellst Jerry

well made the strident comment that “it’s
much like the Soviet Unlon...the court Is out
of focus.” Such a strange and bascless reaction
from the zcalous right would scem merely to
confirm the Intelligence and solidity of this
court’s finding.

_..h
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ATLANTA CONSTITUTION, Atlanta, Georgia June 6, 1985

Tom Teepen ¥
Wall of separation still stands.

Dorae- I Birmi and sow Bis Al The fustices saw straght e Alabarpg
'.:leh‘ b’.&h‘m l:ulltn‘hkmvl The u.-ﬁ'.’uf: hd' bn'l.l‘. o o ph

Uied 10 order *nh.hm
And maybe mot Just Albama The US Supreme Court mms(Andhlc\qcehlunnmlas &J

i

rayes.

n lon every- mrilten by the then governor's son, wisely had prefe

:.m 3‘.':.«'.2':'.«'..' ‘:& lllnbg latter, what with God having nothing to :ive ol jn {g

ing embrace of state degishitures and of highway contracts)

Bas Jelt i in the hands of familes and When that Intrusion was repelled the mome

churches Can religion survive this for- law was substituted, with o legislative lulu‘ as pain'

Qher ejection from the political saloon® Slunt 85 8 200 pound preachery thump on 8 Bible The ‘ez
The ns. ordained and pecy- was Lo Sootleg religiovs promotion past the 1962 prohiditia

lar. who Bave been working (his fssve as And. W ought 10 be added sltkough the court disc

4 ¥ were 5 traveling salesman's ternite- 46 not, the p P y 3

7y will tell you W expect dire conse tant Christianity Toe movement for Mreaching church stat

separation exists glmost entirely with, and Decause of, Prot;
ul::: e;::t(elnm and its alliance with the pohtical nght:
Asked g il. most Amenicans say they sy )
usiasms that swept ﬂmnw in Oe puthc schools, but the apparent eon!lnlw!bq fnmzﬁ &"..u
Jast century dud 10 wil any cats- Gown It further questions are asked Which prayers® ¥
prltng frem public classrooms and, even more nrious!{ ¥ Chom® 1 what form? - !
gou ink abowt W, 13 years after mus“’"b'::hc”"“ .e'I? 1 is worlh pausing & moment here to 1ok ot ihe eou
said nlxhn was sot the bv;‘mm of pu whk - VAL hat has 0 strongly reinforced the basic constitutiohal frenl
€21 activity (s on ooe of its biggest-ever rol Iple of chureh state separation Guaranteed, you will he}r [
Hmmm. Coud #t be (al cawse and effect have been @enounced 85 o Liberal Supreme Court, but two thirds
" scrambled in this matter? Certainly tbey are wncleat Justices were appointed by Republican presidents .

Al atake in the issue’s latest outing was an Alabama lLaw, The siz members wbo concurred this Alabana casd
8nd by extension the ones ke It Io f states, that ordered o ere hberals Wilham Brennan and Thurgood Marshall; mod!
8 moment of classroom silence dafly, with the fegistative lo- erates John Paul Stevens and Harry Blackmun and }
struction that students could use It for meditation o Prayer gives Lewss Pouell and Sandra Day O'Connor. A brosder of
or what-have you. A

Dot curieusly, e grest religious e

]
)

more balanced American pohtical spectrum would be l-zw
By adolescence, the whathave Jou would scem the hikeh  sible without taking in lnn’:nes pect !}e. -
st option, making the whole proposition one of doubtiul [ You w.uld thnk that 50 emphalic & ruling from such ‘
ous gain on Dalance But, proponents argued, at feast this  wide range of Informed thought might fHinally put ths matte
Lime the state was pot ordering overt rehgious exercise, the o rest Bul o, alr
practice that first forced the Supreme Court 1o make the ob  ed his righteous sword 3nd means 1o smite the US Constity-
vious point way back in 19 and 62 that, well, sure, chureh  Gon The wall of

Chureh state scparation st stands, b ghe
state separation apphies to pubhic schools. baltenng at it never ends . .
4' 1 ‘.
Q
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! ! ! ATLANTA CONSTITUTION, Atlanta, Georgi:a' June 7, 1985
Never mind the prayerissue,
schools should teach religions

) raly dough, religen b

'

th
ie
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e
tose Did e Bidle sepport lategratica? Several
n:a- i might .

had prages. W e pamrann  fconoclasts suspected that i .
vollonals. § esn recall one toach- 'f FERE wnmwﬁuhmm-htb
"wm&m.?.: :Ilm-lmb-.u’ﬂpn&u:ag
nﬂ ™

n'-nuu-ud- slons G0 those falths Not purprisingly, owr Jessons
small-own Tensas from Ohris- wmnmmdmw.r
tiss families Bade't slresdy m“;mm‘:mmmud-
We beard K 18 chured e What aa spportunity eer educators wissed *
Suadey mernngs, Suabey gve- Bah e e e e o B &
:’:h e lo‘wmu m"‘““m""“‘. “wm
[} possess b‘h [
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religion, Religion was asch as sutomatic fact of OUT Superior o all otbers They could have LU
R et 00 ot gave M much thought. that K & certaialy bad manners (o act a5 i we (Mak
And Becavse [he seboots tended fo cbo ealy the “;:m“h"m,_mmmm,“;‘w
mupﬂmm ¢ v b ::p""ﬂ“mheudmn:nkmlnﬂ-

Prolsiast. Moreover, # assessed things ooly from 8, IPSie3d, we came away with the oppostte tmpres-

* that doesa't fall
white perspecive. I fact, race latroduced periape 2 OUOF 0, LS Iapl';t b gy e
possible for 8 person to leave our school system con-

that be a0d Bs kind were plety’s sole propri-

ther than Broaden us, the schools b some ways
ST woud v M o Vgatly permisibe,
w g8

even 90w, 10 teach diverse religious plzrlpla objec-
Urely Is poblle schools. But 3 would guess, (oo,
such an endeavor Is fraught with parental perils §1 s
Bard 1o blame the scbools for skitlisbness. |

On (he parrowness lssue, the Supreme Court's de-
clsloo this week is about the Dest we can expect. The

sizfl

case, (hose of agnos!

But (be docislon does wo Jarm to religion. It only
{nsists 0o state peulrality. And (bough vot all mero-
bers of majority faiths goos! 1o scknowledge K, the
decislon covld e 8 vldor‘ for them, too X may
:z‘t’n them the folly of thinking that thelr way'ls the

way.
No, this docs ot go down well with everyooe, Pe-
ter Waldroo of Contact Americs, 8 radio mninistry,
belicves the declslon “turns its back e 8 Gol =
has mprovldcd such privileges.” Itvulxnl:ﬂmd an
outfit called Concerned Women for rica Jabeled
l‘% "an act of war against America’s religious, tradi-
m.

Never mind The court Bas only reminded educa.
tors of somelhing they should alrcady Lnow No one
Bas 8 monopoly on tbe truth It 1s possible to under. |
stand that and st upbold “America's religiows tradi- |
tiors f

The schools ought 1o educale $tudents about reh-.

gions behefs But tbey should not presume to choose
2 bust one

1

(=
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Thurséay, June 6, 1985

: down an Alsdama
- Public schoo! prayers. The court majority

11 there’ ks any fixed star hn our constity-
tional constellation, N is that so officlef,
high or pelty, ean prescrive what shal) be
oribodox fn politics, sationslism, religion,
or ofher matiers of opinion, or force cii-
2ens lo confess by word or sct tbeir foita
{hereln.

With those words Justice Stevens, deliv-
ering a 63 Supreme Court decision, stryck
siatute that promoted

also answered suspicions that §t was moving
away fiom & 1971 test that it bad used to
Judge cases Involving church and stale, and
It sternly rebuffed the Reagan administra.
tion’s efforts to promote prayer In schools.

In 1978 Alabama had passed a law per-
mitting teachers to announce a period of
silence for meditation, dut Ja 1980 5t ap-
proved another measure suthorizing gi-
lence *for meditation or voluntary prayer.*
Justice Stevens did not object lo the first
law, but he declared pat *the addition of

.'or voluntary prayer Indicates that the

state intended to characterize prayer as a
favored practice.” Under the 197) test, a

" governmental action ks unconstitutional If

Hts purpose Is to advance religion,

Make no mistake that this fs not the rea.
son for school\prayer efforts in many states
and the federal government Ithinols, for
example, bas a law called Into question

* because it Is simiar to Alabama’s, and Its

.. Sponsor, John J. Lanigan, says, *The Intent

E

. was lo lry to bring God back In the class.

room * That same cry wit! now b2 resumed
by congressional conservatives and leaders

Q
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' A Fixed Star Of Conscience

of groups guch as the Mora) Majority who,
with President Reagan, support & constity-
tional amendment for school prayers.

Yet i & important to consider what the
mprememnIBmdm.nlnmet
Sanned yolunlary prayers by students who
wanl (o pray on their own, without official
prescriptions. It does not now prohibi mo-
ments of silence which may de wsed for
prayes, unless the giate invites prayer as
the reason for silence. Nor bas the court —
Dor could it — dban God from the classroom,
and X is remarkabdle thal believers would
think that tbey could return God by statute.

What tbe court has done Is 1o assure that
there will be no state Interference with
mallers of consclence and no preference
for one religion or another. Many Christisa
denominations do not want schoo! authori-
ties leading or suggesting prayers, most
Jews oppose the Ides, and $0, of course, do
agnostics and athelsts Al are entitled 1o »
government neutral pbout thelr beliefs.

The court majority that subscribed lo
Justice ‘Stevens’ conception of the First
Amendment Included Justices Brennan,
Marshall, Blackmun, Powell gnd O'Connor.
Chlel Justice Burger and Justices White and
Rehnquist dissented, but only the latter ar-
gued that government need not be een-
handed and (hat the court tself had been
wrong In 40 years of deating with separa.
tion of church and state.

The Supreme Court has pot been wrong.
By clinging 10 Its *fixed star,” It has protect.
ed the freedom of consclgnce of all
Americans.
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deernment’s obligatioh

.+ From the seligions right — which

“endraces bet 8 fraction of Americans
whe are doth religions and righteous
“ ng up over the mos!
m¢ Court ruling on school
.prayer. The Rev. Jerry Falwell,

oder of the Morsl Majority, de
:clared that the six justices in the ma-
‘Jority "éoaY understand what free-

~yecent Sy

..Gom’s all abowt”

In & 63 decision Tuesday, the court
beld thit the T‘:u "lomenl :l n':’e
lence” laws eraling aroun
counuymm and dandy — as Jong
as they don\ promote religious prac.
rayer.

Sorry, Mr. Falwell, dbut that's what
_freedom’s a1l about — the right 10
-remain sileny, to pray f you want, but
“without Big (or little) Government
-telling yov bow, when or where.

Somewhere along the line, s lot of
“folks have gotten the impression —

the wrong impressiod — that the Su-
‘preme Court benned prayer fo the
3chools. It has not and ft pever did In
-1962, it danned the government from
officially sponsoring and orgenizing
school prayer sessions.

There’s & difference. And thats

what freedom’s all sdout — keeping
the state out of the religlon business.
Many church leaders — rcalizing that
frecdom of religlon §s best perserved ff
"the state keeps fts distance — hailed
* the decision. The Baptist Joint Com-
» ;oitice hailed it. So did Jewish Icaders
and the National Council of Churches.
< . What the court overturned this
‘week was not the right to pray fn
rschool or anywhere, but ap Alabams
Jaw that set aside & moment of silence
preferadly for “meditation or volun-
' tary prayer.” If that sounds hke s fine

10 stay silent on prayer

Hoe, it is. Drawing fine Jines is what
freedom's all sbout.

Justice John Paul Stevens, writing
for the majority, sald Alabams went
wron“by promoting prayer in the
schools, instead of rromllng ft. *The
Jegislative intent [of Alabama lawmak.
ers) to return prayer to the public
schools is, of course, quite different
from merely protecting every stu-
dent’s right 1o engage in voluntary
prayer durlng sn appropriste moment
of silence,” he nuf.

That will not satisfy the Reagsn
administration, which sees no evil in
saddling yrungsters with state-man-
Gated religious observances But it 8id
satisly Mr. Reagen’s court sppointee,
Justice Sandrs Day O'Connot. Govern-
ment must permil, but not prescribe,
prayer, she said, concurring with the
majority.

Chief Justice Warren E Burger sud-
mitted that the case was "much sdo
about nothing,” that sessions of Con.
gress open with prayers, that official
chaplsins are pald for from the US.
Tressury, that Alabsma'’s law was no
threst, nor even s "mere shadow.”

Not so, argued Justice O'Connper,
school kids are a breed apart from
adult legisiators And “when govern-
ment-sponsored religious éxerciscs are
directed o1 impressionadble children
who are required 1o gttend school,”
the government's scal of approval s
much more likely to result in “cocrced
religious beliefs”

Guarding against that cocreion —
not promoting religion -~ is the cus-
lomary and proper role of govern-
mebt. That docs not assault religion 1y
s what freedom’s all about.

i

ot}
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Let there be (neutral) silence

The flaw In Alabama’s ease for sllent
classroom prayer was pever very hard to
find. In fact, Justice Thurgood Marshal]
pounced on It smartly last year as the §y.
preme Court beard oral arguments.

A lawyer was struggling to tell the
court why a moment of silence was peeded,
“Tbe modern American school is a very
busy, very nolsy place ., , o he beg.an.

Marshall interrupted: Didnt Alabama
Students bave the right to pray silently be-
jore the state passed a law to that effect?
Well, yes, the lawyer admitied.

And now, after the court’has declared
Alabama’s law unconstitulional, they giin
Bave that righl. Moreover, if the stale wants
o grant (hem a moment of sllence, and i
:lugenls choose to pray then, they may. Af.
ter all, how could the court have disallowed
silence? Some teachers use §t to Impose
classroom discipline, and 1f some schools
want (o have pegular trlods of siic..>* fine,
To oullaw that would simply silly.

But, the court sald, the state cannot sug-
gest that the time de used Jor prayer.

And that wise decjsion should,send an

O
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overdue message to the religious right: The
original Bupreme Court decision 23 years
ago that oullawed organized rayer in pud-
lic schools was nol Just some fl-wing aber.
ration. The Warren Courl's Judgment has
been affirmed by folks as ideologically ¢i-
verse as justices Marshall, Sandra Day
O°Connor and John Paul Stevens,

All are agreed that the lely of public.
school students is rhaps l’be busln’uus of
parents, friends and clergy — but It Is pot
the business of the schools, Legally, this
view keeps the wall of separation between
chureh and state quile properly intact. More
rracllca“y. it protects children of minority
aiths agalnst ostracism.

What aboul the majority?

The majority should relax. There !s not
a court on the planel with clout enough to
stop silent prayer. It will continue in the
schools. Students (of any religion) may even
uller prayers aloud and stay within the Jaw.
The caveat: Only thal teachers and school
systems may nol promote relighus activity.
Even If 1t weren't the law, woulént tlmp{e
politeness alone demand such a policy?
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Old aeséte

he centrel question at
fssue in the U.S. Su-

preme Court's decision

5\1. week that wisely ltruck
:down an Alabama statute ‘r
2xiding for periods of “medita-
Zion ov voluntary prayer”-4n
tpudblic schools was debated
-ad seemingly resolved inthis’
'%ountry more than 200 years
JIO
.T The question is simple.
‘umely. Is It the duty of gov-
:ernment to promote religion,
“or s religion better served If
.government keeps Its meddle-
some nose out? This country's
entire historical tradition

tpeaks loudly on behalf of the _

Jatter.

Consider the followlnx de-
bate:

In the Virginia Legislalure

“4n 1784, Patrick Henry argued,

“The general diffusion of
Christian knowledge hath a
natural tendency to correct
the morals of man, restrain
their vices and preserve the
peace of soclety.” Toward that
end, Henry sponsored a bill
requlrinz each Virginian to
pay a moderate tax for the
support of religion, and each
Aaxpayer had the right to des-
‘ignate which church should
receive the money.

On the other side of “he de-
bate were Thomas Jeffcrson
and James Madison, authors
of the Declaration of Inde-
Pendence and the U.S. Consti-

tution respectively.

Madison argued, “The samé€
authority which can establish
Christianity, in exclusion of
all other religions, may estadb-
lish ... any particular lect of
Chrlsthnl."

Madison and Jefferson 7c|r-
ried the day — In no small
part, by the way — because a
nurmaber of religious groups
rallied to their position.

Madison, In turm, intro-

" duced a bill written by JefTer-

son which referred to the

" “meanness and hypocrlsy"

prdduced by attemg

mote religion. The bill ca led
it an "impious presumption?
for government "to assume do-
minion over the faith of oth-
ers8.” The U.S. Supreme Court
found Alabama's statute simi-
larly objectionable. The high
court perceived the Alabama
statute as a transparent effort
by government to promote
prayer, and by logical exten-
sion, religion In public
schools,

As is their wont, school
prayer proponents have cast
the issue Interms of godliness
vs. godlessness, That's non-
scnse and, deep down; they
probably know it. .

It wasn't the dutly of govern-
ment to promote religion in
the cra of JefTerson, Madison
and Heary. It remains ever
more so 200 years later.
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Prayer during meditation

.+ 1t probably fs 100 much to ex-
*, pect that the Supreme Court'a Jat-
Vest ruling will quiet the acrimoni-
‘ous debate over prayer Ip the
public schools, but it ought to. The
§-3 decision provides a way 1o ac-
commodate those who wish to
pray but does not force a religious
observance on those who do not

The court struck down an Ala-
bama “moment of silence” law
under which children could be in-
strucled to meditate or pray. The
court said the law was drafted in
such s way that it was clearly in-
tended to endorse religion as a
“favored practice.”

Thus, the court reaffirmed its
interpretation of the First
Amendment as requiring the gov-
ernment Lo be neutral on the sud-
ject of religion

At the same time, members of
the court said that truly neutral
“moment-of-silence™ obser-
vances in public schools do not
abridge religious liberty. Justice
John Paul Stevens, in the majori-
ty opinion, 1eferred to “every stu-
dent’s right to engage in volun-
tary prayer ° during an
appropriate moment of silence.”

Justice Sandra Day O'Connor,
in & concurring opinion, said Ala-
bama “intentionally crossed the
line betwee: . “ating a qulet mo-
ment during whic. hose so in.
clined may pray and affirmative-
ly endorsing the particular
religious practice of prayer,” but
she said such alaw doesn't violate
the Constitution if it doesn't favor
the child who chooses to pray
over the child who chooses to
meditate or reflect.

"I is difhicult to discern a seri-
ous threat (o religious liberty
from a room of silent, thoughtful
schoolchildren,” gald O'Connor
We agree.

°

By coincidence, officials at sev-
eral Des Moines high schools set a
good example at recent gradur-
tlon ceremonies, by including mo-
ments of silence in which the
graduates were asked to reflect
on who had helped them during
their 13 years of public school.

Beautiful! Such an approach
allows time for voluntary prayer
while maintaining the govern-
ment’s official neutrality on reli-
gion It should provide a practical
way to cocl inflamed passions.

But the debate probadly won't
end, because i's an Issue weli:
suited to deinagoguery, and also
because these Is a legitimate con-
stitutional issue. Does the Consti-
tution really require the govern-
ment o be heutral on religion, or
must it merely refrain from es-
tablishing a particular religion?

“Nothing in the establishment
clause requires government to be
strictly neutral between religion
and irreligion,” said Justice Wal-
llam H. Rehnquist in a dissent
from (he Alabama decision.

We think, together with the ma-
Jority of the Supieme Court, that
strict neutrality is necessary, but
we respect the poinl of view hat
Rehnquist expresses. Let the de-
bate continue, but we hope the
volume of shouting can now be
lowered a bit so that it stops
drowning out discussion of othes
important educational issues.

June 8, 1985
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ﬁbliticizing prayer

“Let us begin our day with a moment of silent medifation.  °
““Yhe difference between those words and the words Let us pray
ale"a distinction without a difference, but still a vital distinction

bécause one s constitutionally permissible and the other is not.

Tuesday’s Supreme Court decision which in effect au’iorized
the moment-of-silence was concurred in by one justice appointed
by President Eisenhower, one by Lyndon Johnson, two by Richard
Nixon, one by Gerald Ford, and - yes - one by Ronakr Reagan.
. Such an unusual consensus, one would think, ought to setile

i Yssue 1o the satisfaction of reasonable people. The decision

Iso afforded a remarkable opportunity for Piesident Reagan to
cite the legai reasoning of his own popular appointee to the Su-
preme Coun, Justice Sandra Day O’Connor, to lend presidential
support 1o that consensus.

Unfortunately, the President chose to do otherwise. Speaking
al a political rally in Alabama, he made known his intention to
peisevere in support of a constitutional amendment which would
make it possible for states to mandate sectarian religious services
in the public schools. History tells us that such an amendment
will never pass in this land of religious diversity.

li was a sad day when the President passed up an opportunity
1o put this divisive issue to rest once and for all.
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A Moment

FTHEREkmyﬁudsurhmconslitw
“Ihoml constellation,” Justice Stevens e
. mindsm'nthe\rordsdmurﬁer&»-
preme('aurldec'sim,“il'sﬂnlmoﬂ'rhl.bighw
My.mprmwhlmhonhdoxhpoﬁ-
{ics, nationalism, religion, or other matters of opin-
#oh or force citizens to confess by word or act their
faith therein” Recaling this holding, the justice
NOW writes in no uncertain terms, “The State of
kama, no less than the Congress
States, must respect that basic truth,”
A* “cue befors the high cowrt this week was an
e gate ~« “ngfor a moment of silence
A" ol elsstu. o order to allow for
w00 voluntary Drayer.. justices saw the
&2 of Qat statute, the legis .ve his

the -xpressed motives of Alabama  gistlators as in.
di- iing a clear intention to endc : religion and
am voluntary prayer to the s 4,

. venty-five states permit or «eyuire public schoal
tea0- ;5 1o have sturlm: 3

before the court in this case,
nor were the simardy neutral statutes in the other
two dozen states But it scoms cloar from this week's
opinions that 3 majority of the court would find no
constitutional impedunent to such an obecrvance.

O
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of Clarity

Alabama’s moment of silence for prayer statute,

however, does not meet the standard the Supreme
set ot 14 years ago for determini

whether 8 statute violates the
Clause of the First
gious overtones are rmissible under the constity-
tion only if they 1) have a secular legislative pur-
pose, 2) have a pri effect that neither ad-
vances nor inhidits religion, and 3)do not 1osler_ an

chidren are under pressure to conform. The court is
dlear in announcing that any state’s attempt to sub-

vert these basic and cherished principles will not be
alowed.
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Church and State

- The Supreme Court decision atriking down

an Alsbams law permitting s moment of
allence for medita.ion or prayer in the public
schoola is a good one. In the long run it will
serve the cause of religion in the United
States. ’

The majority decision held that the sole
purpose of the law was to promote religion
and prayer, and therefore was in violation of
the Constitation. The First Amendment is
about aa clear as it can be:

Congress ahall make no law respecting an
establishment of religion or prohibiting the
free exercise thereof . .. B

The free exercise of religion doea not lie in
the state placing children and teachers into
conditions of conformity in which it s
“suggested” that prayer is permitted. The
issue is not what fa thought or whispered
under such circumstancea but that children
should be put into such a position of state
ree'vmenuﬁon stall

ell.meaning people who propase school
‘prayer ste fervent disciples of various sects
and ordera. So strong is their faith that they
‘cannot undcrstand why all do not wish to
share in their vision. But there are many
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visiona, and while the Conatitution d'\unn-
tees the right to pursue any or all, it does not
Permit the state to compel the pursuit of any
or all. The essence of public schoolprayer is to
forc> other people’s children into s mold. Is
other times and even now in other lands,
refusal to conform with religious law is dealt
wf“ih scverely. The United States wants none
of it,

Thia country is one of the most religious on
Earth. Its churches and aynagogues are every-
where and they are often full, Religion is &

rivate matter, and it is vigoroualy supported.

n nationa where a apecific religion has been
favored by the state, placa of worship are
often empty. Traditions of anti-clericalism go
deep. Parlisments in lands that nominally ate
overwhelmingly of a aingle faith, where the
church has been a part of the political sppara-
tus, pass réstrictive lawa on religion. State
support often meana indifference and finally
massive rejection.

One of the primary strengths of religion in
the United States is the separstion of church
and state. The Supreme Court is abetting that-
strength, -
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Protecting religion

HE Supreme Count of the United States some. 2

Jears ago ruled that the Constitution forbids a

moment of required spoken prayer in the public
~chools. It has now ruled that required moments of si.
lence 1n schools. if for the intended purpose of praver.
likewise are forbidden by the Consuitution.

In an Alabama case. the court tuled 6 10 3 that the
Fust Amendment guarantee of separstion of church and
state »as violated by & state law allowing moments of sj-
lence _or prayer, finding that the statute’s intent was o
promote religion.

The net effect of the court’s latest decision is to agai
protect religion from becoming embroiled in public. gov-
ermnmental affairs,

No doubt the decision will not please those who would
promote religion through the venue of govermment or
control the state through ecclesiastical suasion. or both.

Nonetheless, history records that the fused temporal
might of church and government has o often brought
much misery 1o those seeking to live or pray according to

ir own conscience or private leading.

The start of such repression can come under the most
innocuous of guises, in which those seeking to protect

religious and state independence are claimed o op-
pose an obviously useful practice — such as prayer dur-
ing the school day.

Can Argue, pertinently to the religious orientation
of those promoting school rayer. that “"moments” of
prayer. whether silent or audible, are not erough. given
the commandment's standard to “pray without ceasing.”
Nothing can keep the individual from praying fervently,
constanty, in gratituce ¢r in need. or simply to stay in
tcuch with the spiritual presence of intelligent gocd in hus
experience. The stats can neither say when t0 pray nor in
what manner or moment the Maker should reveal him-
sell. The state is no to revelation.

Better citizens, morally and spiritually. make for bet:
ler government. Good government should abet an im-
proved climate for the practice ¢{ religion,

But only confusion. especially for children, can come
from using public law and facilities to compel the individ-
ual's auention toward a practice that is essentially a pri-
vate matter between him and his Maker, We applaud the
court’s decision.

J_ Y "x
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The silence of a cathedral

1n one of those moments of high constitution-
a) rivual whose meaning far surpasses ts
the U.S. Supreme

suthoriz:
ride of wence in public pol 1A

The dispute was abstract, almost theological
b as 20 importan
m.i‘:.g.ﬂnb?::d 'lw ¢':venunenl. and

another that sees re!
subject 1o the usu
rule.

The constitutional faith l“t:vaned in the Su-
preme Court, as it should have.

In effect, the court simply held that the

r role for the state In matters of religious

ge% is slence: the pure, total silence of
and lokunc,e. The Alabnm:n 13:
" explicily authorized voluntary prayer
pmllic“czhools. and slx Justices agreed that this
went over the line.

+1t §s & very thin line, and yet the persistent
olaims of religious majorities In this country
repeatedly have forced the court 10 defend it.
.But the very Intensity of feeling Involved In the
movement 10 suthorize prayer In the public
schools demonstrates how important the prin-
ciple of neutrality really is - .
* “The constitutional provision forbidding gov-
“ermment from establishing an official retigion

as too important to
mechanisms of majori-

-1 4
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fs meant to encourage freedom of belief, 10
nurture diversity and to protect the integrity of

unl‘i’gions minorities It was written In the wise
[ ersl:lnd' that the beliefs about God have
& centr:

vital place In the human spirit.
The authors of the Bill of Rights realized that
when a political majority shares 8 common set
of these beliefs, it easily can succumbd 10 the
temptation to impose them on others by legal

decree.

1t §s natural that people who have discovered
.lorY and solace in & §»™h in God should have
a missionary desire 16 awaken it In their fellow
citizens. They are protected by the Constitution
in this endeavor. No law may stop them from
spreading the word They may use every
Instrument of persuasion and example save
one—the cocrcive power of the state. The
Constitution withholds that device because #t
acoords equal deference to all beliefs about the
ultimate and Lecause the only meaningful
choice In matters of faith is Individual and
utterly free.

This is why the court has decided that the
government must remain silent when ft comes
to religious belief. The Constitution does not
require the state to effect the sncering silence
of disdaln The law comes before religion as a
person ﬂcm\lng into a great cathedral or
gazing up In wonder at the immensity of the
sky at night 1ts silence arises from 8 sense of
awe and humility and ultimate respect

Na

~
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Silence Is Golden

curring opinlon In the Supreme

Court's rejection of Aladbama's
school-prayer law captures the princi.
ples Involved. She notes sensibly, "It is
difficult to discern a serious threat 1o
religlous liberty from a room of slient,
thoughtful schoolchildren.” She s cor-
rect, and those who assert such a threat
seem to be demanding that the schools
adopt an attltude not of neutrality put of
hostility toward private, voluntsry re-
flection that may — or may not —
Include prayer.

Justice O'Connor concluded. “Ti.e
Court does not hold that the [Farst
Amendment’s) Establishment Clause Is
80 hostlie to religion that It precludes the
sistes from affording schoolchildren an
opportunity for voiuntsry sfient prayer.
The Court holds only that Alabama has
intentionally crossed the line between
creating a quiet moment during which
those so Inclined may pray, and affirma.
lively endorsing the particular religious
practice of prayer. This line may be a
tine one, but our precedents and the
principles of religious 1iderty require
that we draw it.” In this case, the Court
dld 50 with admirable finesse.

The 6:3 Jecision warns that etates
may use the moment of silence, but not
as a sublerfuge to smuggle official
prayer back Into public classrooms Thus
1t comforts those who champton genulne
religlous freedom But the declslon is not
the anti-religious cudgel that Moral
Majority leader would have us belicve

Jusrlcz Sandra Day O'Connor’s con-
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Prayer in School

as they seek 10 whip up sentiment for a
pro-prayer amendment to the Constity-
tion. Quite the contrary.

The Court properly bas insisted that
the public schools must be a neutra) zone
is which private religious expression Is
nelther precluded nor endorsed. The
moment of sllence serves many legiti-
mate secular and educational purposes as
well as a religlous one. It therefore is
acceptadle so0 fong as It Is not surrounded
with official remingers about prayer or
prayerfu) attitudes.

As one o) the states that has such a
statute. Floriéa ought to examine Jis own
legislation to ensure that It passes the
Court’s test of neutrality. The Florida
law's explicit reference to “the purpose
of sllent prayer or meditation™ prodably
should de expunged, thus leaving the
Purpose of the sllent p:riod to the
Individua) student. In practice. Dade's
school system and many others in
Florida already conform to the Court's
standard. The state's attorney genera)
and commissioncr of education should
draft guldelines promptly to bring
nonconforming countles Into Jine.

Those steps should not generate
controversy. The Court has done Its job,
splitting a fine halr cleanly. Troublemak-
ers from both sides now shoutd butt out
and let the question sest where the Court
has put It: In a soothing, neutra) blanket
of silence. .
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Neutral, Not Hostile, to Religion

People who want 10 put state-sponsored rra
ck fin the schoolroom losllhdrblgbamew
m Supreme Court decision handed down
yeur, when the Court agreed to uvlev
Alabama “moment of allence" Taw, the Justices
also ruled on a companion prayer statute. It, they

sald unanimously, was 80 ly unconstitu-
tional as 10 need 0o ai

Now, in the course of a down the silence
1aw, the Court makes resoundingly clear that there

are po votes — none—lo:mrtumh;lhetoun-
decisions of two decades dgo fordidding prayer and
schools.

Bible-reading in publ
The of some fundamentalists and advo-
cates of enforced piety to keep the schoothouse door

open for devotional exercises bave been rightly

dashed. Kldsanpmy(olhemselvu, even in the

, the Coust makes clear, and states may

set aside 8 minute of free qulet time, But they may
not 3030 with 1aws that Intend 10 promote prayer.

' The decision’s importance lles ir: its adhcrence
to the principle of government neutrality with re-
spect to religiun Neutrallty nced not be arid or hos-
tile, sald Justice John Paul Stevens in an opinion for
six members of the Court 1ndeed, *‘religlous beliefs
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worthy of respect are the product of free and volun-
tary cholce by the faithiul,* not of Government-
sponsored worship.

The question in the Alabama case was whether
the atate departed from neutrality with a law per-
mitting teachers (0 start the day with a silent
ninute **for meditation or voluntary prayer.” As
the Court could not belp noticing, Alabama‘s Legls-
lature betrayed a nllg!ou purpose casually and
completely. The law’a chief sponsor in the state Sen- | .~~~
ate, Invited to Justity It for a reason other than re-
storing school pnyer, ln:“d' “No, 1 did not bave
5w other purpose fn mind."”

Moment-of-silence 1aws in hall the states must
now unde.go the Court’s test. Surely New Jersey's
witl flunk though §t studiously avoids mentioning
*prayer.” Until taken to court, its sponsor loudly
pledged W0 *'bring prayer back through the front
door,’* Laws elscwhere may pass muster depending
on thelr language, history and application.

The Court’s reasonable approach will not still
the clamor from those who don't 1tke the Constitu.
tion the way it Is But 1t will encou rage the majority
of Americans who support ft, an i, protection
against state interference In matters of faith.
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Prayerin the schools

In 1978, Alabama passed a law authorizing public
schools to conduct a period of sllence “for meditation.”

an 1981, the state passed o law authorizing a period of
silence for **for meditation or voluntary prayer.”

In 1982, Alabama’s legisiators went a step further,
passing a law authorizing school teachers to lead “will-
ing students™ In a prescribed prayer.

A man with three children In the’ Mobile schools filed
sult, asking for an Injunction restraining school officials
“from maintsining or allowlng the maintenance of
regular religlous prayer services or other forms of
religlous observances in the Mobile County Public
schools...”

Action in .he case produced a judicial stamp of ap-
proval for the 1978 law, and a ruling that the 1952 law
was unconstiiutional. Last week, the U.8. Supreme
Court declared the 1981 law to be unconstitutional as
well,

Writing the majority oplnon, Justice John Paul
Stevens sald, inpart, "'Just as the right to speak and tha
right to refrain from spcaking are complementary com-
ponents of a broader concept of individual freedom of
mind, 50 also the Individual’s freedom to choose his own
creed is the counterpart of his right to refrain from ac-
cepling the creed established by the majority. At one
time it was thought that this right merely proscribed the

)

N

preference of one Christlan sect over another, but would
not require equal respect for the consclence of the In-
fidel, the athelst, or the adhcrent of a non-Christian faith
such as Mohammedism or Judaism.

*But when the underlying principle has becn examin-
ed In the crucible of litigation, the Court has unam-
biguously concluded that the Individual treedom of cons-
clence protccted by the First Amdcndment embraces
the right to select any religious taith or none at all. This
conelusion derives support not only from the Interest In
tespe.ting the individual’s trcedom of consclence, but
130 trom the conviction that religlous bellels worthy of
respect ave the product of irce and voluntary choice by
the falthful, and from recognition of the fact that the
political intcrest in forestalling Intolerance extends
beyond intolerance among Christfan sects, ot evenin-
tolerance among *‘religions,’” to cncompass Intolcrance
of the dlsbellever and the uncertaln. As Justice Jackson
eloquently statedin Bonrd of F.ducationv. Barnett,
(1943):

B 14 lherc ls any fixed star In our constitutiviins coune
LATOF L P . eveeer, augst OF petty, can
prescrlbe what shall be orthodox In politics, na-
tionallsm, religion or othcr manttcis of opinlon or loice
cltizensto conless by word or act thelr (uith therudIn.*”

Stevens concliided that the 1981 Alabama statue was
gart of an sttempt 10 cstablish prayer in the public
schools, an atm In conflict with "the eslablished princl
ple that the Governiment must putsite a course of comn-

plcte ncutrality toward n-ll;!on." The law s theeelora
unconstitutionnal, he wiote.

The declstonis a sound one. ‘The public schiools are not
the proper place for any scit of orgnntzed rdliglous ac-
tivitles, and1t’s good 10 «ce the high court comning down.
30ll4ly (63 In the Alsbama case) sgainst misguided ate
tenpts to manke religlon the tourth R,
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The court ruling

“on school prayer

decision by the US. Supreme Court that orga:
ochools is a violation of the Firet
Amendrsent yuns contrary $0 what sots people think.

i
i

It's difficult, bowever, to see bow school prayer advocates

be upset with the coust’s 6-3 decision, which essentially
court ban on public school prayer as a viola.
tion of the constitutionally required separation of church and
otal

If anything, it can be arguad that prayer advocates won a
partial concession.

As background, the First Amendment states that “Congress
shall make no law respecting an esteblishment of re':z’lon Lo
By an extension of the 14th Amendment, neither shall any
state Jegiststure. That means, the court has said twice, that gov.
emments cannot impose religion on the people — or on chil-
:‘n.bl:.by u‘:::; aside a few minutes specifically for prayer in

ic oc!

But the Supreme Court's latest declsion does not mean that
every stste law providing for daily moments of silence is invalid.
It only means that state laws that specifically include the
word “prayer” are unconstitutional.

. It would seem, based on reports of the court decision, that
Nevada's law is unconstitutional on its face because it includes
the word “prayer.” Unfortunstely, the Legislature sdjourned
shortly sfter the Supreme Court decision Tuesday, so Nevada
will have to wait two years until lawmakers meet agsin to
amend the law.

Some — including President Reagan — who have advocated
s constitutional smendment to allow school preyer sessions won't
be assuaged by this reading of the ruling.

But it scems to be only 8 matter of semantics. Students can
still take s few moments of silence, only “prayer” may not be as-
socisted with it in sny way.

And in those moments they can pray — to whatever god
they want, or to just pass the upcoming spelling test — or recite
the multiplication tables or work mentally on their Madon ‘s
impressions.

As Justice John Paul Stevens said in writing for the court,
there is an “eatablished principle that the government must pur-
‘sue & course of complete neutrality towasd religion.” That's
what the First Amendment says, and that's rcally all the six jus-
tices snid.

Up to now, neither Stevens nor the Supreme Court has
faced the contindictory issucs ss to why ses<ions of Congress ve-
gin with prayers, or why the United States has "In God We
Trust” printed on its money, but those are diffcrant, and knotty,
matters of syinbolic sipnificance to manv citizens.

m TR U IV vt sny adigwon
ana any prayet - are botter suited for discuscion snd teaching
in the chuich or in the hoine, suay fiom governments Jike
schuol ditricts and thar elacnoms,

A moment of silence is noither offinsive or doctrinaive, but
the court has wade it cloar that the redigious aspect of that mo-

ment is Intter Ieft to the dirctions of the fumily £nd the
hurch, wot the school. : pr
180
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statement of

GARY M. RDSS, PH.D.
Assoclate Director

Department of Public Affalrs and Religious Liberty
General Conference of Seventh-day Adventlsts

Regarding

PDST-JAFFREE SCHOOL PRAYER CDNTRDYERSY

Mr. Chairman, and members of the Subcommittee: | am Gary M. Ross,
Associate Director of the Department of Public Affairs and Rel lgious
Liberty, General Conference of Seventh-day Adventists.

This church organization, which is headquartered In Washington, D, C.,
and which deeply cares for the vitality of reiiglon, fosters religion by
defending its free exerclise and by protecting its Independence from
government.

Rather than commenting on speclflc pending legislation, this testimony
will focus on the general aftermath of Wallace v, Jaftree and especially on
critical responses to that rulirg.

Depictions of America In shambles because of prayer-related
deprivations in the publlic schoois are now a fund-raising bonanza, but they
are not likely to produce much legisiation. This Is because of Congress!
preoccupation with other matters, because of Its memory of divislon and
defeat in recent efforts to legislate about prayer, and because of the
changed (post-'84) makeup of Congress.

Just the same, this occasion provides irterested parties opportunity
to locate themseives relative to the currents swirling about.

First, although statutory provisions for moments of silence are

subject to mischief on various counts and are for purposes of prayer

0l
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redundant, the fact Is that the Supreme Court in Jaffree condones If not
invites them. It Is also true that parishloners comprehend the purlst
position on moments of silence with difficulty and disilke Impressions left
by it. Therefore, Seventh-day Adventists would not object to such a statute
absent evidence of religlous purpose.

Second, the Jatfree rullng may sanction reference to prayer on the
face of a statute despite having struck down an Alabama statute with such a
reference. We say that to this extent the ruilng would be wrong, for
legisiation about "slience for meditation and voluntary prayer™ crosses the
threshold from potential to actual mischief. However worded and however
justifled, such laws have the intent of preferring religion. In today's
c!imate bad facts inevitably surround their promuigation. And should a
constitutlional amendment emerge that sanctlions "silence for meditation and
voluntary prayer,"™ we would protest and oppose with energy. We would do
this not only because the Founders admonished frugal use of the amending
procedure, but also because an amendment wouid upset the case law that the
High Court has developed In the course of Interpreting and appiying the
relliglon clauses of the First Amendment.

Third, in rejecting the Estabilshment Clause doctrines that have
prevalled since 1947 the dissenting opinions In Jaffree constitute a
beguiting but also disquieting and alarming philosophy of church-state
relations. That philosophy Is growing In popularity. | suggest now some
aspects of what a critique of the dissenting philosophy might Include.

A. The analogy between wiat pupils do In the classroum

relative to the Transcendent and what Congressmen and
Justices do In thelr chambers relative 1o the same thing,

Is tired and misleading. Coerced attendance of

Impressionable juvenlles obtains In the one case, but not
In the other. Thls makes sufficlent difference to put the
analogy to rest.

B. Regarding the frelghting of the Establishment Clause with

Jefferson's metaphor of the "wali of separation,” it does

LA

El{[le 0-86-6

Aruitoxt provided by Eic:




ERIC

Aruitoxt provided by Eic:

168

not suffice to debunk the third Preslident as a secondery
source, an absentee, a less than ideal barometer of
contemporary history. Jefferson's Virginia Statute for
Rellgious Freedom conveys a separationism that makes the
Danbury letter anything but Idlosyncratic. That statute
dates to within flve years of the First Amendment.
Madison, who labored with Jefferson for its enactment, drew
upon It if he drew upon any fulcrum of [deas when
deliberations on the amendments commenced. That he
considered the First Amendment polltically expedient rather
than constltutionaliy Imperative--if indeed he dIid--does
not alter the probabillity that he used this source.

Central to the revislionist Interpretation of the Flrst
Amendment Is Justice Rehnquist's bellef that the Framers
sought only the neutrality of government yis-a-vlis
particular rellgions, and loathed the idea of a national
church. This Is to say that they condoned If not invited
evenhanded. nonpreferential ald to religlon. The Northwest
Ordinance, Thanksgiving Day proc!amations, and governmental
support of Indian education are adduced as evidence of a

broad range of permissincles under this doctrine. Yet

historical analysis, which Is the basis of the dlssent,

requires Its own critique.

1. It Is a widely supported proposition that the meaning of
the Constltution can be determined by reference to the
intentions of those who made It. Belng falthful to that
method, one acknowledges that the words used by our
forebears refiect thelr intentions. It Is therefore
significant that what the Framers Iiteraliy proscribed
was the establ ishment of religlon and not merely the

establishment of a rallgion.



159

2. Historlcal analysis appreciates the soclal context in
which Ideas evolve. That context typlically changes
through time, and America's has changed radicaliy. Even
it the Rehnqulst conceptualization of church and state
once dld obtaln, clircumstances now render it dated. The
Founders iived In a soclety In which relligioslty was
normative, unquestioned, and predomlinately Protestant.
Today, thanks to numerous waves of immigration and to
other factors, religlon has diversifled. The
possiblilty of evenhandedly alding rellglon has shrunk
proportionately. Nonpreferentlal asslistance is really a
euphemism for government support of Christlanity.

3. Constlitutional Interpretation cannot be exclusively
historical, of course. Among other approaches Is that
of toglc. In this regard, the adage about the right to
tfreedom of religlon presupposing the right to freedom

from religlon stil| makes sense. But freedom from

rellgion amounts to a call for governmental neutrallty
vis-a~vis rellglon and nonrellglon. Government is
expected to honor even one's optlon for secularity=-no
religlon at aii. It Is not enough to obllige neutrallty

In the face of particular rellglons.
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SYNAGOGUE COUNCIL OF AMERICA

NATIONAL JEWISH COMMUNITY RELATIONS ADVISORY COUNCIL

TESTIMONY

Thas testimony 1s being submitted on behalf of the Synagogue Council of America
(SCA) and the National Jewish Community Relations Advisory Council (NJCRAC).

We wish to express our appreciation to the Subcommittee on the Constitution of
the Senate Judicary Committee for the opportunity to express our deep concerns
regarding the important Constitutional and religious 1ssues raised by S.JeRes.
2 and S.J.Res. 3.

The SCA is the umbrella organization for the nation's major Orthodox,
Conservative and Reform congregational and rabbinical bodies. It comprises the
Union of American Hebrew Congregations and the central conference of American
Rabbis (the geform Movement), the United Synagogue of America and the
Rabbinical Assembly (the Conservative Movement), and the Union of Orthodox
Jewish Congregations of America and the Rabbinical Council of america (the
Orthodox Movement).

The NJCRAC 1s the umbrella organization for 11 national Jewish agencies =--
American Jewish Committee, American Jewish congress, Anti-Defamation League of
B'nay B'rith, B’nair B'rith, Women's American Organization for Rehabilitation
through Training (ORT), Hadassah, Jewish Labor Committee, Jewish War veterans
of the United States of America, National Council of Jewish Women, Union of
Orthodox Jewlsh Congregations of America, United Syragogue of America and
Women's League for Conservative Judaism, Union of American Hebrew Congregations
and 113 Jewish communmity relations councils across the United States.

The Synagogue Council of America and the national Jewish Community Relations
Advasory Council wish t< express their unified opposition to any Constitutional
amendment on behalf of school prayer. Our opposition 1s based on three
grounds: our respect for the integrity of our constitutional system of
government, cur concern for the religious liberty of American children, and our
fear that such efforts trivialize and cheapen the meaning of religion 1in
American life.

We are particularly concerned tha* s.J. Res. 2 and 3 seek to address the
complicated 1ssue of school prayer by altering the Constitution and by
modifying the First Amendment provisions which are the foundation of our °
doctrine of separation of church and state. Religiously and politically, we
Jews have known 1n America religious and political freedom and opportunity
unsurpassed in our history. We therefore know better than most the distortion
inherent in the claim that the “separation of church and state” in America 1S
anti-religious. Nothing could be further from the truth. By protecting
organized religion from government control and man:pulation and by protecting
i1ndivadual religious liberty and expression from government interference, the
First Amendment has safeguarded religion, allowing 1t to flourish with a
diversity, strength and dynamism virtually unmatched anywhere else in the
world. We must therefore resist any attempt to tamper with this precious
heraitage.

We know that members of Congress rave to~eived many letters in favor of
rewriting the Constitution on this issue. But the responsibilities of the
legislator must always be the weighing of conscience and principle and not the
welghing of mail alone If the fundamental protections of rhe onstitution
were to bow to th? wind of whatever popular passion stirs e. n generation, the
entire Bill of Rights would already be a relic of history.

The onerous rjisks of changing the Constitution are particularly unnecessary in
this situation since these amendments are aimed at curing a problem which does
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not exist. The Constitution has always protected the right ot school children
to pray in whatever manner and at whatever time is appropriate and consistent
with their personal beliefs. Time and again the Supreme Court has made this
point, most recently in wallace v. Jaffree. Under current law, children are
allowed to pray alone or together, silently or aloud at any time that they
wish. There are only two restrictions. First, like any other ot the child's
actavaities, school prayer cannot interrupt the educatioral activities of the
classroom. In other words 3 child can not get up in the middle ot a reading
lesson or exam and begin to pray aloui. Second, prayer activity cannot be
organized by the school officials since, as agents of the state, that would
constitute “"establishment of religion." All of us who favor the right of
children to pray voluntarily in our public scheols should be reassured by the
words of Justice Sandra Day O'Connor's concurring opinion in Wallace v.

Jaffree, "Nothing 1n the United States ronstitution as interpreted by thi-

Court ... prohibits public school students from voluntarily praying at any time
before, during, or after the s.hool day." 1In short, a Constitutional amendment
woula not guarantee anything which our i"on.titution does not already guarantee

in the strongest, most eloquent language,

Second, we are gravely concerned about the implications ot these imendments for
the religious rights of American children. Neither of the proposed amendments
could be enacted without pumerous violations of the Spitrit of the Constitutione
They would not only give rise to 3 plethora of court battles regarding their
1nterpretation, but would create an umbrella unaer which inevitible abuses will
occur. They woula unnecessarily furnish an irresistable tempration for certain
groups, especially those who enjoy local numerical superiority, to impose their
religious will in the classroom. kepeotedly fongressionxl nearings have heard
compelling testimony from witnesses as to the price paia by minorities when
well meaning, religiously zealous teachers, students :nd administrators attempt
to stretch the iimits of the law or prejudicially interpret 1ts strictures.

All too often, such aouses go unchallenged. In many communities, 1t may be
unbearably threatening for a lone Jewish or other minority family to protest
the unfair ef.ects of these amenaments.

As the Synagogue Council of America statea in i1ts 1979 resolution on school
prayer:

1t has been, and cont:inues to be, our convicticn that it 1s
1nappropriate to introduce prayer of any hind into the
public school setting. ... [Organized school prayer] must
by the sensitive and intensely personal nature cf religious
belief, do violence to the religious sensitivities of some
of the students involved.

The public schools of this country serve the aamirable and
socially sagnificant function of bringing together on common
ground students from a diversity of cultural and religious
backgrounds. The introduction of public prayer into such a
setting Jeopardizes the delicate sence ot community, and
unnecessarily intrudes an emotional and divisive factore

The home and house of worship are the most significant loc:
of worship., We urge our legislators to oppose all moves Lo
bring religion into the institutions of public education,
1nstitutions where history has shown it c¢2es not belong.

The only way to protect the rights of all children 1s to maintaln that
Constatutional doctrine which has been a3 bulwark of our liberties for 200
years: The state must remain neutral on the issue of religion, neither
encouraqging nor discouraging but allowing the individual citizen to do as he
or she sees fit. As the recent Supreme Court decision in Wallace vy, Jaffree
reaffirmed, students must remain free to pray when they want to, not when the
school wants; to pray in the manner they choose, not as the school directs; tn
pray where they want and not where tlre school decides. The Constitution
carrently allows prayer; the amendmen:s under consideration today actively
endorse 1t.

O

RIC

Aruitoxt provided by Eic:




ERIC

Aruitoxt provided by Eic:

162

When schools organize time explicitly for prayer, as is the primary purpose of
the proposed Constitutionil amendments, they actively encourage prayer. This
1s "establishment of re. g:on". wWhen children are torced to pray at a time or
in a manner that they feel 1s 1nappropriate or are torcec to leave the room
while their friends are praying, i1t 1s a violation of the children’s religious
liberty. In both circumstances the schools have violated the letter and the
sparait of the First Amendment,

Finally, these amendments raise 1ssues regarding the nature of religious
commitment »n American lite. We firmly believe that reliylous commitrent 1is
vital to our well-being as a soClety. but we are convinced that such
commitment cannct be instilled by a moment of teacher 1Mposed prayer. It must
come from our houses 2t worship and from our homes.s To suggest that our
children can be suitably inspirea by a mechanized and essentially rraivializzed
moment of silent prayer demeans religion ana ill-serves the Constitutional
Taghts ot all the people. As the Synagogue rouncil of America stated in
testamony before Congress 1n 1980: "The etfect of such denatured religious
expression could only be to give cuildren a distorted sense of wnat real prayer
is.”

For Jews, pravate voluntary prayer can occur at any tire, 1n any place; 1t can
be a1 response to an event, a feeling, or a neec. An amenanent allowing school
officials to set aside an arbitrary time of the day tfor prayer, a time whinch
has no religious sigmificance for the observant Jewish child, does nothing to
further meaningtul prayer and represents an unacceptable i1ntrusion of rhe state
1nto the child’s religious life. This 1s, of course, true not only for Jewish
children but for any child who believes 1n tne religious significance of
prayeras

Public prayer in the Jewioh tradition 1. formalized botn in content and manner
of recitation, gaven shape by and giving expression (o g 4,L00~year encounter
with the Divine. Jewish prayer nas «volved 1.t a -0fhlsticated ritual that
demands of the worshipper a seluction ot careturly desiyned blessings ana
actionse. To try to reduce tris eXprrience o g mnute or silent jrayer
trivializes and secularizes, Jo.ish wOr shp,

The National Jewish Communit, pelationt Advisory cauncil concluded 1n ats
1984-85 Joint Program Plin: ".,,The 1nstiturionalization ¢t ,rajyer 1n any torm,
spoken or silent, foster. whit in ¢ssSence 1 a religious exercise that in a
pubiic school setting can nave 3 ceercive etfect on a schwol chald and, at
bottom, debases distinctive relijious expression which 1, wital to maintaining
particularistlc religious beljets, Paradoxically what s1lent prayer Joes 1s
foster religicus andifterentisme"

The Synagogue Council of Arerica and *he National Jewist Comnunity Relitions
Adv.sory Counc:l ghare a Geep convictien that the fonstitutional amenrdnents
that are before you == however well-irtentioned t! e motivat Lns of thelr
sponsors and however noble the obje tives contenplated -~ ropresent a dangerous
€XPEriment upon Amerivan liberties,. Fither Amenarent, 1f aaopted, a1ll began
an 1rreversible process ot unravelln g the hratorie tabri. ot the piii of
Rightse Our protound Dropect for tue © ngres. 2111 U dosire of gts Me bers to
serve the common good leads us to =Y LY yOU, tae el bhets of tra

Senaty
Subcommittee on the Constitution  Ihe CONCLIrn of Lur Jovernment 18 Lot the
promotiun of reliqion, 1t 1o the Cohservation Hf 3 trec 13 st EIoTE KL A 1
protects all religions and belict . equallye thar, andg rortang ¢lae, otteras the
SUrest 5ateguala ,ur the preservitinn and st rengrbe a1,y o1 our relsgrous

heritage.
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Statement to: Subcommittee on tne Constitution
Senate Juailciary Comaittee

Subgect: S.J.Res. 2; 3.J.Res. 3

By: Unitarian Universalist Associaticu Washington Office
Americans for Religious ILiverty

Presented by: Ead Doerr, Executive Director, Americans for
Religious Liberty, Rox 6656, Silver S5.ring,
MD 20906 (Teleyhone: 5983-z447)

June 25, 1985

Mr Chairman and Members of the Committee:

The Unjtarian Universalist Association, with 175,000
members, is composed of over 1,000 congregations in the
United States. Unitarian Universalism has a long history
in our country, going back to the time of the American
Revolution. Indeed, the cnurch of the Pilgrims in
Plymouth, Mass., is a Unitariar. Universalist church. At
its annual General Assembly, feld in Atlanta only last
week, the delegates voted oveswhelmingly to support a
resolution reaffirming the denomination's stance in favor
of strict church-state separaticn and the religious
neutrality of public education.

Americans for Religious Taberty 1s a nonprofit national
educational organizaticu dedicated to defending the
religious liberty of all persons and the constitutional
principle of separation of church and state which is the
basic guarantee of religious freedom. ARL's members
represent a broad cross section of our nation's rich
diversity of faiths.

We recognize that many people do not fully understand the
U.S. Supreme Court’s rulings over the years on the subject
of religion and public education. It 1s unfortunate that
some media figuves have misled many into thipking that

the Court is somehow hostile to religion ana that students
in our public schools have been deprived of the right to
pray. The truth, however, 1s that the Supreme Court 1s
not hostile to religion ana has never ruled, or even
suggested, that students may not engage " personal prayer
or other forms of religious expressior "he Court has
only ruled that state sponsorship or r _.mentation of or
involvement 1n religious activities 1n our pudblic schools
is incompatible with the religious neutrality required of
government ana public scacols by the First Amendment.

'
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The Unitarian Universalist Association Wasninzton Office
and Americans for Religious Liberty oppose both 3,J.Res. 2
and S.J.Res. 3 for the following reasons:

l. No amendment to tne Constitution 1s neeaed to safeguard
the right of students to indiviaual, personal prayer, a
right which has not been infringed., To take the extra-
ordinary action of amending the Constitution to protect a
righkt that 1s not endangered is both unnecessary and
frivolous.

2. Insofar as the proposed amendments refer to "group

silent prayer" or "group prayer", they smack of government
sponsorship of or involvement in ap activity requiring the
organization, regimentation, or coordination of a number

of students in a religious endeavor. This suggests +hat

the state or 1ts agents favor group over individual
religious expression; that the state or 1ts agents .ave

the competence and authority to deciae when studen.s should
engage 1n a religlous activity; and that pruyer, whether
vocal or silent, is a specific religious activity which

the state and 1ts agents prefer over other modes of religious
activity or expressiocn, such as reading religious literature
or performing good works,

3. Either of these two rroposed amendments would result in
teachers being pressed into seivice as religious
functionaries, roles generally beyond their competerce and
not of their choosing.

4. These two proposed amendments suggest that our churches
and synagogues, our families, and our children are not able
to maaage their religious lives without the help or ainter=-
ferente of the state. If history has taught us anything,
it is that government "aid" 1s pot only not necessary but
is actually more harmful to religion than our country's
bresent policy of benevolent neu*rality, based on the
principle of separation of churc. ana state.

5. Government sponsorship or regimentation of religious
activity breeds disrespect for religion. This has been
the experience of such countries as Great Britain, where
nearly all students are subjected to government re, imented
devotions and religious instruction.

We respectfully urge that the Subcommittee not support

either of these Lwo unnecessar, and potentially harmful
proposed amendments,

?
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WRITTEN TESTIMONY
SUBMITTED FOR THE RECORD

BY:
Mr. Faith Evans
Office for Church in Society
United Church of Christ

THE UNITED CHURCH OF CHRIST, THROUGH ITS EXECUTIVE COUNCIL, HAS HAD
AS ITS POLICY SINCE OCTOBER 1971 OPPOSITION TO GOVERNMENTALLY MANDATED
SCHOOL PRAYER. WE BELIEVE THE PRESENT LEGISLATION BEFORE THE CONGRESS
VIOLATES CLEAR PRINCIPLES SET DOWN IN THE PRESENT CONSTITUTION BY OUR
FOREFATHERS, WHO HAVING PERSONALLY EXPERIENCED RELIGIOUS PERSECTUION IN
THEIR NATIVE LANDS, FOUND THEMSELVES FORCED TO COME TO THIS LAND AS A
RESULT OF THEIR FATHERS AND MOTHERS RELIGIOUS VIEWS WHICH WERE NOT THOSE
HELD BY THE GOVERNMENT OF THEIR FORMER NATIONS.

WE IN THE UNITES CHURCH OF CHRIST BELIFVE THAT CHILDREN HAVE THE
RIGHT TO PRAY PRESENTLY IN ANY PUBLIC SCHOOL OR PUBLIC PLACE. A
CONSTITUTIONALLY MANDATED SCHOOL PRAYER, SILENT OR OTHERWISE, WILL PLACE
THAT PRESENT RIGHT IN JEOPARDY.

THE TERM "VOLUNTARY* SHOULD BE ELIMINATED FROM ALL LEGISLATION FOR
IT IS CLEAR THAT ANY STATE OR GOVERNMENT MANDATED SCHCOL PRAYER WOULD OR
COULD NOT BE VOLUNTARY. IT WAS NOT VOLUNTARY PRIOR TO THE SUPREME
COURT'S RULING IN 1971, NOR WOULD IT BE IF IT IS LEGISLATED IN THE 1980s.

AS CHRISTIANS WE IN THE UNITED CHURCK OF CHRIST FEEL STRONGLY THAT
THE AIM OF EDUCATION IS TO FOSTER THE FULLEST POSSIBLE DEVELOPMENT OF THE
PERSON'S CAPACITIES AS A HUMAN BEING CREATED BY GOD. BUT THIS
RESPONSIBILITY FOR EDUCATION OF THE CHILL SHOULD BE SHARED BY PARENTS,
THE CHURCH, AND THE GOVERNMENT. THEREFORE PARENTS, THE CHURCH AND
GOVERNMENT ALL HAVE RIGHTFUL INTERESTS IN THE EDUCAT ON OF THE CHILD.

THE RESPONSIBILITY FOR RELIGIOUS EDUCATION AND WORSHIP BELONGS

PRIMARILY TO THF CHURCH AND THE HOME.

DEVOTIOWAL ACTIVITIES OK RELIGIOUS TEA.UING DIRECTED TO RELIGIOUS
COMMITMENT SHOULD NOT BE INCLUDED IN THE CURRILYLUM OR PROGRAM OF THE

PUBLIC S"HOOL. IN THE SETTING OF THE PUBLIC SCHOOL THERE 1S NO
SATISFACTORY WAY OF ESCAPING THE ASSOCIATION OF COMPULSION WITH SUCH

’
TEACHING AND ACTIVITIES.
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THE PEOPLE OF THE UNITED STATES HAVE VARIOUS RELIGTOUS LOYALTIES;
PROTESTANT, ROMAN CATHOLIC, ORTHODOX, JEWISH, ETC. SOME ARE NOT
ADHERENTS OF ANY RELIGIOUS BODY OR DO NOT PROFESS ANY RELIGIOUS BELIEFS.,
THIS RELIGIOUS PLURALISM CANNOT BE DISREGARDED IN FORMULATING POLICIES
CONCERNING THE RELATION OF EDUCATION AND RELIGION IN PUBLIC SCHOOLS.

THE RELIGIOUS PLURALISM CHARACTERISTIC OF THE UNITED STATES AND THE
DISAVOWAL OF SOCIETAL COMPULSION IN RELIGOUS ACTIVITIES AND OBSERVANCES
HAVE UNDERMINED TRADITIONAL RELATIONS BETWEEN THE PUBLIC SCHOOL AND THE
CHURCH IN MANY COMMUNITIES. THESE FACTS HAVE CONFRONTED BOTH THE CHURCH
AND THE PUBLIC SCHOOL WITH THE NEED TO DEVISE NEW WAYS THROUGH WHICH
THEIR RESPECTIVE RESPONSIBILITIES FOR THE DEVELUPMENT OF CHILDREN CAN
BEST BE DISCHARGED.

SINCE THE DECISION OF THE SUDPREME COURT IN 1971 DECLARING
UNCONSTITUTIONAL CERTAIN RELIGIOUS ACTIVITIES IN PUBLIC SCHOOLS WHICH
WERE FOR A LONG TIME SANCTIONED BY LAW AND CUSTOM, RAISED IMPORTANT
QUESTIONS CONCERNING THE NATURE OF EDUCATION, AND THE RELATION OF BUBLIC
SCHOOLS TO THE CHURCHES. AND SINCE THESE QUESTIONS ARE OF GREAT
IMPORTANCE TO PARENTS AND CHILDREN AND TO THE CHURCHES, AS WELL AS THOSE
IN GOVERNMENT CONCERNED WITY EDUCATION, THE UNITED CHURCH OF CHIRST HAS
ENCOURAGED ITS MEMBERS TC  PARTICIPATE IN EFFORTS TO STRENGTHEN AND
IMPROVE PUBLIC EDUCATION THROUGH SUCH POSITIVE STEPS AS:

- KEEPING INFORMED ABOUT THE NEEDS OF THE PUBLIC SCHOOLS AND THE

ISSUES RELATING TO PUBLIC EDUCATION AS A BASIS FOR INTELLIGENT
ACTION AS _ITIZENS;

- ENGAGING IN INTELLIGENT APPRAISAL AND RESPONSIBLE CRITICISM OF
PROGRAMS OF PUBLIC EDUCATION;

- SUPPORTING QUALIFIED CANDIDATES FGR BOARDS OF EDUCATION AND
BEING WILLING TO SERVE AS MEMBERS OF SUCH BOARDS;
- WORKING FOR IMPROVED FINANCIAL SUPPORT OF PUBLIC SCHOOLS;
- EMPHASIZING PUBLIC SCHOOL TEACHING AS A PKOFFSSION THROUGH
WHICH THE CHRISTIAN OAN EXPRESS HIS CHPISTIAN VOCATION,
THE LOCAL CHUKCH, AND INSTRUMENTALITIES SERVING UNITED CHURCH OF
CHRIST CHURCHES, ARE ENCOURAGED TO EXPLORE AND DFVELOP WAYS TO PROVIDE

CHILDREN OF SCHOOL AGE ADEQUATE OPPORTUNITIES FOK WORSHIP AND FCR
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INSTRUCTION DIRECTED TOWARDS CHRISTIAN COMMITMENT. OUR CHRISTIAN
EDUCATION PROGRAM SUPPORT THROUGH OUR BOARD FOR HOMELAND MINISTRIES AND
CARRIED ON BY OUR LOCAL CHURCHES IS SUPPORTED BY SUCH POSITIVE STEPS AS:
- ENCOURAGING MORE ADEQUATE PROVISIONS AND USE OF FACILITIES FOR
CHRISTIAN EDUCATION:

hd MORE AND BETTER QUALIFIED TEACHERS IN CHRISTIAN EUCATION ON
BOTH PART-TIME OR FULL-TIME BASIS:

- ADEQUATE TEXTBOOKS AND OTHER TEACHING AIDS FOR ENLARGED
PROGRAM OF CHRISTIAN EDUCATION

- IMPROVEMENT OF SUCH ESTABLISHED MEANS OF CHRISTIAN EDUCATION
AS SUNDAY CHURCH SCHOOLS, CONFIRMATION INSTRUCTION, AND NEW
MEMBERSHIP CLASSES, ALONG WITH NEW EXPERIMENTAL MODFLS.

I CLOSE WITH A QUOTE FROM MATTHEW (22:21) "RENDER THEREFORE UNTO
CAESAR THE THINGS WHICH ARE CAESAR'S: AND UNTO GOD THE THINGS THAT ARE
GOD'S". THESE WORDS SHOULD NOT BE TRKEN LIGHTLY. PRAYER 1S THE
PROVIDENCE OF CHURCH AND HOME AND IS NOT A PROPER AREA FOR GOVERNMENT.,

OUR CONSTITUTION STATES "CONGRESS SHALL MAKE NO LAW RESPECTING AN
ESTABLISHMENT OF RELIGION, OR PROHIBITING THE FREE EXERCISE THEREOF."

-U.S. CONSTITUTION, AMENDMENT 1.

THE UNITED CHURCH OF CHRIST BELIEVES THAT FOR THE UNITED STATES
SENATE TO PASS ANY OF THE PRESENT LEGISLATION MANDATING PRAYER IN PUBLIC
SCHOOLS, IT WOULD CREATE HAVOC AND COMPETITION WITH THOSE KELIGIOUS
GROUPS WHO ON ONE HAND DOMINATE THE LIFE OF COMMUNITIES THRCGUGHOUT THE
NATION AND THOSE WHO REPRESENT THE RELIGIOUS VIEWS OF THE MINORITY
SEGMENT OF THOSE COMMUNITIES. WE THE"EFORE WOULD BEGIN TO RE~CREATE IN
THIS NAPION THE CONDITIONS THAT FOSTER THE KIND OF KRELIGIGUS PERSECUTION

OF THMOSE WITH THE FEWEST NUMBERS, OR THF LEAST RESOURCES.
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STATEMENT FOR THE RECORD
BY THE LUTHERAN COUNCIL IN THE U,S.A.

ON S. J. RES, 2

This statement 15 submitted on behalf of three church bodies of the
Lutheran Council in the U,S.A,:
* The American Lutheran Church, headquartered 1n Minneapolis,

Minnesota, composed of 4,900 congregations having approximately 2,4
million T.S. members;

*

The Lutheran Church 1 America, hecadquartered 1n New York, New
York, composed of 5,800 congregations having approximately 2,9
million members in the U.S,, and

* The Association of Evangelical Lutheran Churches, headquartered 1n

St. Louis, Missourt, composed of 275 congregations having

approximately 110,000 U.S. members.

These Lutheran church bodies maintain that the proposed
constitutional amendment before this subcommittee, S.J,Res. 2, is unnecessary
from a religious point of view and unvise from a pyblic policy perspective.
This amendment would allow "1nd1vidual or 8TOUp silent prayer or reflection"”
at all levels of public education.

In numerous past instances we have testified before Judiciary
Committees of the House of Representatives and the United States Senate on the
issue of vocal prayer amendments., Our opposition to these is expressed in the
attached documents which we also submit for the record,

We must, however, oppose just as strenuously an effort to amend our
Conatitution allowing for "silent" prayer in public schools. This is an
effort which proponents claim will return gome form of prayer or religious
practice to public schools,

Yet, it is impossible to "return” silent prayer to the schools;
something cannot be returned that has not been removed. There has never been
sny judicial action, at the Supreme Court or any other level, removing silent
prayer from the classroom--nor could there ever be. In the strictist
Totalitarian regime no force of arms, no edict, no abuse of power could ever
accompliah this. Why do we presume that this has taken place in our coun. -y?
The empty rhetoric claiming that "God has been expelled from our public school
classrooms," unfortunstely espoused at the highest levels of government, ias a

theological insult to our Crestor. God's involvement in the good things of
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this world, including education, 1s dependent on love for us, not on
government-sanctioned prayer im public schools or other public meeting places.

Today if a child wishes to bow in prayer, he or she 1s able to do
so at any time of the school day. There is no need to set aside a special
time during the day for "group silent praver." This could only lead to
mischief in cases where a strong-willed teacher could influence the type of
prayer used, such as Christian, while remaining within the strict
interpretation of the law by not encouraging "any particular form of prayer."
A 1971 statement of the Church Council of the American Lutheran Church

underlines this fact:

We are free to pray in our own words to our own God. We are
free to read the Bible in the version we prefer. We are
protected against having to join in devotional exercises decreed
by governmental authorities. We are free to pray in public and
to read the Bible in public places. We cannot, however, force
others to join us in such expressions of our religious faith.

The Supreme Court inm 1ts decision released on June 4th, 1985
(WALLACE, GOVERNOR OF ALABAMA, ET AL. v. JAFFREE ET AL.) declared
unconstitutional the State of Alabama's "moment of silence” statute concerning
school prayer. Of obvious importance was the fact that the Alabama law
included the suggestion that children pray during a8 set time. It was an
encouraging decision to all people concerned about government neutrality
toward religion.

The purpose of prayer is to praise and petition God, not to serve
the secular purpose. of creating an ethical atmosphere for public school
children. Prayer is tommunication with the Almighty which should change the
person who prays--it must never be used to trivialize the faith of young
children or provide some sort of religious imprimatur to public school
education. It is far more than a8 pause before math class, or during
homeroom. Thus, the intent in sponsoring public school prayer 1s vitally
important, and the Lutheran churches resist any attempt by legislators or by
school authorities to inject religious practices--whether spoken or
silent--into the public achool classroom in an effort to create a wholesome

milieu for public school learning.
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In the Jaffree decision Justice 0'Connor wrote: "Nothing in the
United Statea Constitution as interpreted by this Court,..prohibits public
achool atudents from voluntarily praying at any time before, during, or after
the achool day." The only restrictions for voluntary prayer are interruptions
of the educational process and the organization of groups or claases by
officialas of the public schools. Students can pray when they want, not when a
achool wants them to; can pray in the way they want, not as the school aays;
can pray where they want, not where the school demands. Thia is not

anti-religious but strongly protective of our faith.

Justice Stevens, qucting Justice Jackson wrote in Jaffree: "If
there is any fixed star in our comstitutional constellation it is that no
official, high cr petty, can prescri“e what shall be orthodox in politics,
nationalism, religion, or other matters of opinion or force citizens to
confess by word or act their faith therein.” He then concluded: "The State of
Alabama, no less than the Congress of the United States, must respect that
basic truth.,” It is this basic truth which would be undermined by the passage
of S. J, Res. 2.

While we are concerned about government wnterference {nto the realm
of religious expression we are also concerned about the quality of public
schicol education. Ovr children's education is inadequate then it is premised
either on { *:fference or antagonism to the religious elements {n history, in
community l{fe or in the lives of individuals. The Supreme Court has ruled
state-mandated prayer unconstitutional, 1t has not ruled out the study of
religion in public schools. In this area, Lutherans gee a positive challenge
to interact with public school educator. in order to develop programs which
acknowledge the religious and moral dimensions of l1ife while also respecting
the larger religious neutrality mandated by the U.S. Constitution.

Continued efforts to establish human ideas of prayer into Godly
public education have been properly addressed by the Supreme Court in & number
of cases and in a variety of ways. These are decisions which the Lutheran
Churches support. Our best reaction will be to strengthen our congregational
worship services and pray together at home as families--while working against
i1l-conceived efforts to engage he government in the religious affairs of our

young people.
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PUBLIC SCHOOLS
and RELIGIOUS
PRACTICES

Statements made or supported
by The American Lutheran Church
on religion in the public schools, -
including school prayer and
related concerns

e statement of ALC Church Council,
June 1981

e testimony on School Prayer
Amendment, August 1980

¢ statement of Church Council on
Prayer Amendment, October 1971

I. Religion in the Public Schools

Adopted by the Church Council of The American Lutheran Church, 25
June 1981 (CC81.6.128), as a statement of comment and counsel to the
member congregations of The ALC, in response to a request by the Tenth
General Convention of The ALC, October 1980 (GC80.6.1).

A. Questions and Concerns

Various questions and concerns have arisen about the proper place for
religion and religious expression in the public schools. Proposals favor
ing a constitutional amendment allowing schools to set aside time for
prayer have been offered in Congress. Numerous communities have
struggled with questions related to the inclusion of religious music in
school programs.

Fundamental questions about the plac ' of religion in the public schools
are being asked. Must all observance of religious holidays in the schools
be avoided? What is the meaning and ultimate effect of religious liberty
in a pluralistic society? Does the Constitution require that all religious
expressions be equally excluded from the public schools so that no one
of them receives unfair advantage (“no establishment” clause of the
First Amendment)? Or, does it require that all be given equal oppor-
tunity for expression (“free exercise” clause of the First Amendment)?

Still other questions call for serious attention. Can public schools corduct
courses in moral education which may have content offensive to some

A
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religious groups? Is secular humanism, a view of human life which affirms
human values but excludes all considerations of God, really the religious
perspective of the public schools? Does the public school function as
the “established church” of American “civil religion?”

Such questions reflect the deep concern felt by many Christians as they
attempt to deal with expressions of their religious heritage and commit-
ments in ways appropriate to a pluralistic society and sensitive to the
requirements of religious liberty.

B. Prescribed Religious Exercises

Officially prescribed prayer and Bible-reading exercises in the school
are essentially devotional in character and cons.itute an offense to re-
ligious liberty. The American Lutheran Church has declared that “read-
ing of Scripture and addressing deity in prayer are forms of religious
expression which devout persous cherish. To compel these religious
exercises as essential parts of the public school program, however, is to
infringe on the beliefs of religious persons as well as the rights of the
irreligious.” (“Church-State Relations in the US.A,” 1964)

Laws mandating “voluntary” prayer in the public schools are unneces-
sary since truly voluntary prayer is now possible.! Moreover, were the
state to mandate such prayer, it would be no longer genuinely voluntary,
We likewise oppose propesals which would strip the federal courts,
including the Supreme Court, of jurisdiction to hear cases involving vol-
untary school prayer. Such proposals have raised serious questions of
constitutionality, appearing to ciicumvent the constitutional safeguards
concerning religious liberty.

Devotional exercises to cultivate an1 nurture the religious faith of young
people do not belong in the schooi> but in the home and the church,
Officialiy prescribed devotional exercises open the door to sectarian intru-
sion or to governmental prescription of an official faith.

C. Religious Elements in Public Education

While officially prescribed devotional exercises must be carefully excluded
from public schools, it is important that our schools recognize the part
that religion has played in the social and historical development of civil-
ization and provide opportunity for the study of religion in accordance
with the purposes of public education.

The American Lutheran Church has declared that “it is a distortion of
the constitutional principle of neutrality of the state toward religion to
insist that public schools ignore the influence of religion upon culture
and persons. A rounded education ought to include knowledge of major

* “Testimony on School Prayer Amendn.ent to S. 450”—see below.
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religious groups and their emphases, the influence of religion upon the
lives of people, and the contribution of religion to society, taught in his-
tory, literature, social science, and other courses at levels consistent with
the maturity and comprehension of the pupils. The objective for the pub-
lic schools in this direction is understanding rather than commitment, a
teaching about religion rather than a teaching of religion. Churches ought
to offer their assistance to the public schools in preparing for and in sup-
porting the teaching of such courses.” (“Church-State Relations in the
US.A,” 1964)

This means that we ughold the freedom and responsibility of the schools
to deal with the materials of heritage in a wholistic rather than truncated
manner. For example, sacred or religious music ought not be excluded
from school music programs. To do so would be to distort our cultural
heritage. Moreover, to systematically exclude from the curriculum or from
school programs all materials expressing religious themes would indirectly
support secular humanism as the religious viewpoint of the public schools.

Discussion of religious holidays in the school should be for the purpose
of educational objectives and not a matter of religious observance. If
schools close to allow for observance of religious holidays, care should
be taken to treat equitably all religiou groups having a substantial
numerical presence in the community.

D. Values Education

Schools unavoidably teach or transmit a whole range of values. Many
such values are shared by an entire community and pose no special prob-
lems to public schools. When values of various persons or groups in a
community are in conflict, however, public schools often find themselves
caught in such conflict. It is not then the function of the schools to exalt
one set of religiously-grounded values above another. Nor should the
schools give the impression that values are simply a matter of personal
preference, thereby promoting a view of moral relativity. Such ap-
proaches to questions of values are fundamentally inappropriate for pub-
lic schools.

Christian parents and the churches must assume their rightful responsi-
bility for communicating their religious commitments and values to their
children. The distinctiveness of those commitments and values should be
neither promoted nor undermined by the manner of religious expression
in the public schools.
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ll. Testimony on School Prayer Amendment

Presented to Subcommiitee on Courts, Civil Liberties, and the Adminis-
tration of Justice (of the U.S. House Judiciary Committee), 19 August,
1980, by John R. Houck, general :ecretary of the Lutheran Council USA,
on behalf of The American Lutheran Church, the Association of Evan-
gelical Lutheran Churches, and the Lutheran Church in America,

My name is John R. Houck, and I serve as general secretary of the Luther-
an Council in the U.S.A. I appreciate this opportunity to testify on the
provisions of $450 which would prohibit the Supreme Court from review-
ing state laws relating to voluntary prayer in the public schools and bar
federal district courts from hearing such cases, I am testifying on behalf
of three member church bodies of the Lutheran Council:

The American Lutheran Church, headquartered in Minneapolis Min-

nesota, composed of 4,800 congregations having approximately 2.4
million U.S. members;

The Lutheran Church in America, headquartered in New York, New
York, composed of 6,100 congregations having approximately 2.9
million members in the U.S. and Canada; and

The Association of Evangelical Lutheran Churches, headquartered in

St. Louis, Missouri, composed of 260 congregations having approxi-
mately 110,000 U.S. members. .

The Lutheran church bodies I represent recognize the serious theological
and public-policy difficulties which arise when government mandates
religious exercises in public schools, Since the landmark decisions of the
Supreme Court in 1962 and 1963 (Engel and Schempp cases, 370 U.S.
421 and 374 U.S. 203), these churches have consistently resisted legisla-
tive attempts to circumvent the Court’s actions, This activity has not been
undertaken lightly, Within these church bodies, serious consideration has
been given to the school prayer issue by lay persons and members of the
clergy, by individuals within our congregations and staff of regional and
national church offices. The position I am presenting here has been deter-
mined in national conventions of the churches at which congregational |
representatives gather, and subsequent implementation has taken place |
according to the churches’ constitutions and bylaws, We do not presume
to say that the decisions of these conventions reflect the personal opinion
of each and every member of these Lutheran church bodies; indeed, it
is doubtful that any broadbased and inclusive institzcion could truly make
this claim. However, these statements, which scrve as the foundation for
our ~orporate action, do represent the end result of an organized and

democratic process which is acknowledged as legitimate by members of
these church bodies.!

" ALC statements: “Prayer in the Public Schools,” 1984; “Church-State Relations in
the US.A." (1966); “Proposed Prayer Amendment and Our Cherished Religious
Liberty” (1971); “Christian Concern for General Education” (1974).
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Although the measure before this committee is focused on “voluntary
prayer,” I would like to share our common concerns about the broader
questions raised in the public school prayer debate. Our position on
school prayer reflect- our theological presuppositions about prayer, an
essential part of our rehgious life.

1. Questionable Religious Practice

From a purely religious perspective, we believe that prayers in public
schools are not essential to the cultivation of religion in our youth. Prayer
and religious readings in public school classrooms, even inose which may
reflect our own religious tradition, are often ritualistic in character, with
dubious value either as an educational or religious experience. The church
bodies I represent maintain that the nurture of religious faith belongs in
the home and in the church, not in the public schools.

In addition to questioning the religious benefits of prayers in public school
classrooms, Lutheran churches have serious theological reservations about
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“nondenominational prayer” within this setting, The religious value of
“sanitized prayers,” as they have been described in earlier hearings before
this committee, is questicnable. Such prayers may even be objectionable
since they may promote a religious experience which conveys none of the
substance, the depth, or the cutting edge of our historic witness—or that
of other faith groups,

We also object to “nondenominational prayers” which may uncritically
mix nationalism and religion. As the Lutheran Church in Ameiica state-
ment says so clearly, “the more we attempt as Christians or Americans to
insist on common denominator religious exercise or instruction in public
schools, the greater the risk we run of diluting our faith and contributing
to a vague religiosity which defines religion with patriotism and becomes
a national folk religion.” Accepting as the norm in public schools “sani-
tized” prayer or nondenominational prayer reflecting a . rong “civil re-
ligion” may seriously undermine parental direction of the religious experi-
ence of their children,

We believe that the purpo<e of prayer is to praise and petition God, not
to serve the secular purpose of creating a moral cr ethical atmosphere
for public school children. Prayer is communication with God which may
change the person who prays—but it is not a tool to be used to “christian-
ize” or “moralize” public education, Thus, the intent in mandating public
school prayer is vitally important, and the Lutheran churches I represent
would resist any attempt by legislators or by school authorities to inject
prayer into the public classroom ir. an effort to simply create a wholesome
milieu for public school learning.

We perceive no need to “put God back into education” by mandating
prayer in the classroom. As Lutherans in the U.S., we affirm the principle
of “institutional separation and functional interaction” between church
and government, and recognize the distinctive calling and sphere of
activity of each institution, However, we believe that God is active and
powerful in all human affairs and operates through human institutions
which maintain peace establish justice, protect and advance human
rights, and promote the general welfare of all persons—proper concerns
of the government. God’s invo'vement in the gocJ things of his creation,
including education, is dependent on his love for us, not on government
mandated prayer in public schools or other public buildings.

However, we are concerned about the quality of public school education
and understand it to be inadequate when it is premised either on indiffer-
ence or antagonism to the religious elements in history, in community
life, or in the lives of individuals. We strongly object to policies which
would make the de facto creed of public schools a secularism which
would be inimicable to religious beliefs. Maintaining a wholesome neu-
trality among all kinds of religions—whether theistic or non-theistic in
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character—is a difficult but essential task for the community. While the
Supreme Court has ruled state-mandated prayer unconstitutional, it has
not ruled out the study of religion in public schools. In this area, Luther-
ans see a positive challenge to interact with public school - ducators in
order to develop programs which acknowledge the religious and moral
dimensions of life while also respecting the larger religious neutrality
mandated by the Constitutior.

2. Questionable Public Policy

We have stated our position that, from our religious viewpoint, prayer in
public scliools is of dubious value m instilling virtues or in creating a
“moral atmosphere” for school children. From a public-policy perspective,
we also recognize the serious difficulties which this practice creates in
termrs of the religious rights of individuals and the welfare of the com-
muaity as a whole.

The Lutheran church bodies I represent acknowledge that the historical
sitcation in the United States has changed since the early days of the
Republic when underlying religious beliefs were assumed. The influx of
new immugrants, with varying traditions and creeds, and ¢ range of
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other historical circumstances has contributed to a society which is thor-
oughly pluralis'ic. The Lutheran churches view this situation as a chal-
lenge and not . chreat—a challenge to articulate clearly the tenets of our
faith in this pluralistic culture rather than cling to practices which may
have been appropriate at an earlier stage in our nation’s development but
which need re-evaluation in the light of historical change. Public school
prayer is one of those practices.

As Lutherans in the U.§, we cherish the guarantees of religious liberty
which were written into the Constitution. We affirm the fact that the
government safeguards the rights of all persons and groups in our society
ty the free exercise of their religious beliefs and makes no decisions re-
igarding the validity or orthodoxy of any doctrine. These religious free-
doms are guaranteed to all t members of traditional religious groups,
nonconformists and nonbelievers. We recognize that, given our plural-
istic culture, religious exercise in public schools may infringe on the rights
of some individuals and groups in society and invite sectarian divisiveness
in the community.

The following Lutheran Church in America statement, reaffirmed in July
of 1980 by representatives of the congregations gathered in convention in
Seattle, discusses the public policy implications of this situation:

A due regard for all religious faiths and also for nonbelievers and
nonconformists of all kinds makes it imperative that thc publie
schools abstain from practices that run the risk of intrusion of scctar-
ian elements and divisiveness. The public schools serve a unique and
valued place in helping to build a civic unity despite the diversities of
our pluralistic culture. It should be noted that when the state dceply
involves itself in religious practices in the public schools, it is thereby
not only appropriating a function properly served by the church and
the family, but subjecting the freedom of believers and unbelievers
alike to the restraint that accompanics the use of govermmental power
and public facihties in the promotion of religious ends.

The changes mandated by the 1962-63 Supreme Court decisions should
be understood in a positive, rather than a negative light by those con-
cerned about religious freedoms. A 1971 American Lutheran Church
statement affirming these decisions expresses this sentiment and focuses
on the freedoms protected Ly the Court rather than the restrictions posed:

We are free to pray in our own words to our own God. We are free to
read the Bible in the version we prefer. We are protected against
having to join in devotional everciscs decreed by the governmental
authorities. We are frec to prav in publie and to read the Bible in
public places. W= cannot, however, force others to join us in such
expressions of our religious faith. These ireedoms and these protac-
tions our Constitution, as interpreted by the Supreme Court in its
school prayer and Bible reading decisions, prescnt{)y assures us.

8
s'_k':




179

For both theological and public-policy reasons, the Lutheran churches 1
represent have consistently supported the changes in practice which were
mandated by the Supreme Court’s 1962-1963 decisions. Understanding
our theological and public-policy concems about the broader school
prayer issue is essential to understanding our position on the specific
pravision of $450 which is being considered t.v this committee.

8. What Is “Voluntary Prayer”?

This proposal deals with “voluntary prayer” in public schools classrooms
and public buildings. I would like to again express our understanding,
and that of many other groups testifying here, that the Supreme Court
has not prohibited voluntary prayer in schools—indeed, there is no way
it could tan personal communication between an individual and God.
Neither ‘ias it outlawed the inclusion of a moment of silence for medita-
tion or | rayer in the school day or forbidden children from reading the
Bible or oraying aloud in schools. What has not stood up to judicial scru-
tiny are prayer sessions mandated by law or organized by school officials—
even if participation would be, in one manner or another, optional.

The question of just what comprises voluntary prayer is central to this
issue. The Lutheran churches, like the courts, have questioned whether
school-organized prayer sessions can be completely “voluntary.” Children
attending public schonls are there under compulsion of public law. Public
school fa.ilities are used, and the teachers—symbols of authoriiy in the

classroom—may supervise the exercise. As the Lutheran Church n Amer-
ica statement cited above says,

These factors combine to operate with indirect coercive force on
young and impressionable children to induce them to take part in
these exercises, despite freedom to be excused from participation.
Even persons with a genuine regard for praver and the Bible may
object to having their children engage in these exercises when theyv
are supported by the compulsion of law.

In earlier testimony. this committec has heard representatives of re-
ligic 1s organizations differ among themselves as to what type of “volun-
tary prayer” would be acceptable from their religious perspective. Some
would find interdenominational prayer acceptable, while others would
insist on non-denominational prayer; yet others would find either practice
unsuitable. To deal with these religious differences, several have sug-
gested that “community standards” be the means for determininz actual
practice in the public schools. However, the “coynmunity standard” argu-
ment ignores the reality and the depth of these religious differences,
especially as they regard minority groups, and does not seriously weigh
the fundamental constitutional questions involved in this practice Re-
ligious differences, even among advocates of school prayer, will surely
find expression in diverse practices which could result in separate com-
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munities experiencing a greater or iesser degree of religious freedom.
Individual states making final determinations on the school prayer issue
could lead to a “patchwork quilt” of interpretations as to what the First
Amendment to the Constitution means in practice.

The school prayer amendment to $450 could, in effect, set aside a nation-
wide standard for religious freedoms guaranteed by the Constitution and
interpreted by the Supreme Court. We strongly maintain that the stan-
dard for determining which laws provide for truly “voluntary praver” in
public schools and which actually violate the First Amendment should be
uniform throughout the United States. Thus, we maintain that hearing
cases involving voluntary prayers in public schools is not just a state issue,
but is properly within the jurisdiction of the Supreme Court,

The precedent this legislation could set makes it transcend the public-
policy implications of permitting prayer in public schools; it touches upon
the proper relationship between Congress and the Supreme Court and
also between the states and the federal government. Other witnesses
who have testified before this committee have discussed in detail the
serious constitutional questions this measure raises, questions involving
the separation of powers and congressional attempts to limit Supreme
Court jurisdiction on specific issues involving constitutional rights. Some
have described the school prayer amendment as a “backdoor” way of
amending the Constitution, one which would bypass accepted procedures
in an attempt to s ‘ction certain practices likely to be ruled unconstitu-
tional if reviewed , the Supreme Court,

If it is the wish of Congress to clarify the 1963 Supreme Court ruling for
local school boards or districts, the prayer amendment to $450 is an
inappropriate and perhaps even unconstitutional method to employ. If
impleme:.ted, this legislation could create new problems of interpretation
and could lead to unsuspected results in areas vitally touching on religious
liberty. Besides opening the door to divisiveness in tlie community, it
could prove to be the forerunner of other attempts to circumvent the
decisions of the Supreme Court on key issues. It would be possible for
Congress to follow the preccdent set by this bill and remove fiom the
jurisdiction of the Court other practices which could more fundamentally
threaten religious liberty and infringe upon constitutional rights.

In an electicn year, it may seem politically desirable to approve what may
be popularly perceived as a “vote for morality and prayer.” However, we
perceive the prayer amendment to S450 as unnecessary from a religious
point of view and unwise from a public policy perspective, On behalf of
The American Lutheran Church, the Lutheran Church in America and
the Association of Evangelical Lutheran Churches, I urge you to reject
this measure. .

Q ‘ ;;‘,n 10
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lil. Proposed Prayer Amendment and
Our Cherished Religious Liberty

Adopted October 22, 1971, by the Church Council, the legislative agency
between general conventions, of The American Lutheran Church, by a
vote of 40 in favor, none against, and no abstentions, with four members
absent. (C70.10.173).

The guarantees of religious liberty writien into the Constitution of the
United States have served this nation well. Both church and state are
the stronger because government cannot pass laws “respecting an estab-
lishment of religion or prohibiting the free exercise thereof.”

AZ\American Lutherans we cherish the freedom and the responsibility
the First Amendment assires us, We cherish our freedom to pray, to
assemble, to worship, to study, to teach, and to serve our neighbors as
the fullness of our faith directs. We respect the similar freedoms and
respons,bilities of cur neighbors of other religious faiths, We do not seek
to impose our understandings upon them; we expect the same considera-
tion from them.

By its very nature, religious expression is both personal and corporate.
It cannot be forced or coerced. It must be true to its distinctive self and
to its own corporate commitient. It resists becoming the captive of any
race, class, ideology, or government, lest it lose its loyalty to its Lord.

This protection we enjoy in America. We are free to pray in our own
words to our own God, We are free to read the Bible in the version we
prefer. We are protected against having to speak governmentally com-
posed prayers. We are protected against having to join in devotional exer-
cises decreed by governmental authorities. We are free to pray in public
and to read the Bible in public places. We cannot, however, force others
to join us in such expressions of our religious faith, These freedoms and
these protections our Constitution, as interpreted by the Supreme Court
in its school prayer and Bible reading decisions, presently assures us.

We see no need, therefore, for any amendment to the Constitution to per-
mit participation in “nondenominational prayer” “in any public building.”
Such an amendment would endanger our religivus liber.y; it would tend
to establish a governmcntal nondenominational religion; it would pave
the way for courts to intervene in defining what is acceptable as an expres-
sion of religion; and it would limit rights already granted and clearly
established in American life.

The Church Council in 1971 reaffirms the paragraph commended by the
1964 General Convention and adopted by the 1966 General Convention

Q 11
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“as an expression of the policy and conviction of The American Lutheran
Church”:

Reading of Scripture and addressing deity in prayer are forms of
religious expression which devout persons cherish. To compel these
religious exercises as essential parts of the public school program,
however, is to infringe on the distinctive beliefs of religious persons as
well as on the rights of the irreligious. We believe that freedom of
religion is best preserved when Scripture reading and praycr are
centered in home and church, their effects in the changed lives of
devout persons radiating into the schools and into every area of com-
munity rife. It is as wrong for the public schools to become agents for
atheism, godless secularism, scoffing irreligion, or a vague “religion in
general” as it is for them to make religious rites and cerenonies an
integral part of their programs,

As a nation we should be careful not to endanger our cherished religious
liberty through the well-intended but potentially harmful “prayer amend-
ment” ( House Joint Resolution 191).
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NOTE: Where it is feasible, a syllabus (hesdnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The lhb\neomtitutunomoﬂheopinionoﬂbe%mbnthnbeenpw
vn? the Reporter of Deci for the convenience of the reader. Se2
nited States v. Detroit Lumber Co., 200 U, S. 821, 337.

SUPREME COURT OF THE UNITE

Syllabus

WALLACE, GOVERNOR OF ALABAMA, ET AL. v.
JAFFREE ET AL.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FCR
THE ELEVENTH CIRCUIT

No. 83-812. Argued December 4, 1984—Decided June 4, 1985*

In proceedings instituted in Federal District Court, appellees challenged
the const;-utionality of, infer alia, a 1981 Alabama Statute (§ 16-1-20.1)
authorizing a 1-minute period of silence in all public schools “for medita-
tion or voluntary prayer.” Although finding that § 16-1-20.1 was an ef-
fort to encourage a religious activity, the District Court ultimately held
that the Establishment Clause of the First Amendment does not prohibit
a State from establishing a religion. The Court of Appeals reversed.

Held: Section 16-1-20.1 is a law respecting the estabiishment of religion
and thus violates the First Amendment. Pp. 9-23.

(a) The proposition that the several States have no greater power to
restrain the individual freedoms protected by the First Amendment than
does Congress is firmly embedded in constitutional jurisprudence. The
First Amendm->nt was adopted to curtail Congress’ power to interfere
with the individual’s freedom to believe, to worship, and to express him-
self in accordance with the dictates of his own conscience, and the Four-
teenth Amendment imposed the same substantive limitations on the
States’ power to legislate. The individual’s freedom to choose his own
creed is the counterpart of his right to refrain from accepting the creed
established by the majority. Moreover, the in:" vidual freedom of con-
science protected by the First Amendment embraces the right to select
any religious faith or none at all. Pp. 9-16.

(b) One of the well-established criteria for determining the constitu-
tionality of a suatute under the Establishment Clause is that the statute
must have a secular legislative purpose. Lemon v. Kurtzman, 403

%
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*Together with No. 83-929, Smith et al. v. Jaffree et al., also on appeal
from the same court.
1
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U. 8.602, 612-613. The First Amendment requires that a statute must
be invalidated if it is entirely motivated by a purpose to advance religion.
Pp. 16-18.

(c) The record here not only establishes that § 16-1-20.1’s purpose was
to endorse religion, it also reveals that the enactment of the statute was
not motivated by any clearly seculsr purpose. In particular, the state-
ments of §16~1-20.1’s sponsor in the legislative record and in his testi-
mony before the District Court indicate that. the legislation was solely an
“effort to return voluntary prayer” to the public schools. Moreover,
such unrebutted evidence of legislative intent is confirmed by a consider-
ation of the relationship between §16-1-20.1 and two other Alabama
statutes—one of which, enacted in 1982 as a sequel to §16-1-20.1, au-
thorized teachers to lead “willing students” in a prescribed prayer, and
the other of which, enacted in 1978 as § 16-1-20.1’s predecessor, author-
ized a period of silence “for meditation” only. The State’s endorsement,
by enactment of §16-1-20.1, of prayer activities at the beginning of each
school day is not consistent with the established principle that the Gov-
ernment must pursue a course of complete neutrality toward religion.
Pp. 16-23.

705 F. 2d 1526 and 713 F. 2d 614, affirmed.

STEVENS, J., delivered the opinion of the Court, in which BRENNAN,
MARSHALL, BLACKMUN, and POWELL, JJ., joined. POWELL, J., filed a
concurring opinion. (’CONNOR, J., filed an opinion concurring in the judg-
ment. BURGER, C.J., and WHITE and REHNQUIST, JJ., filed dissenting
opinions.
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NOTICE: This opinion is subject to formal revision before publication in the
int of the United States rts. Readers are requested to
i ik of the United States, Wash-
- other formal errors, in order
may be made the preliminary print goes to press.

SUPREME COURT OF THE UNITED STATES

Nos. 83-812 AND 83-929

GEORGE C. WALLACE, GOVERNOR OF -THE STATE
OF ALABAMA, ET AL., AFPELLANTS
83-812 v.
ISHMAEL JAFFREE ET AL.

DOUGLAS T. SMITH, ET AL., APPELLANTS
83-929 .
ISHMAEL JAFFREE ET AL.

ON APPEALS FROM THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

[June 4, 1985]

JUSTICE STEVENS delivered the opinion of the Court.

At an early stage of this litigation, the constitutionality of
three Alabama statutes was questioned: (1) §16-1-20, en-
acted in 1978, which authorized a one-minute period of silence
in all public schools “for meditation”;' (2) §16-1-20.1, en-
acted in 1981, which authorized a period of silence “for medi-
tation or voluntary prayer”;* and (3) § 16-1-20.2, enacted in

! Alabama Code § 16-1-20 (Supp. 1984) reads as follows:

“At the commencement of the first class each day in the first through the
sixth grades in all public schools, the teacher in charge of the room in which
each such class is held shall announce that a period of silence, not to exceed
one minute in duration, shall be observed for meditation, and during any
such period silence shall be maintained and no activities engaged in.”
Appellees have abandoned any claim that §16-1-20 is unconstitutional.
See Brief for Appellees 2.

t Alabama Code § 16-1-20.2 (Supp. 1984) provides:

“At the commencement of the first class of each day in all grades in all
public schools the teacher in charge of the room in which each class is held
may announce that a period of silence not to exceed one minute in duration
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1982, which authorized teachers to lead “willing students” in
a prescribed prayer to “Almighty God . . . the Creator and
Supreme Judge of the world.”*

At the preliminary-injunction stage of this case, the Dis-
trict Court distinguished § 16~1-20 from the other two stat-
utes. It then held that there was “nothing wrong” with
§16-1-20,* but that §16-1~20.1 and 16-1-20.2 were both
invalid because the gole purpose of both was “an effort on the
part of the State of Alabama to encourage a religious activ-
ity.”® After the trial on the merits, the District Court did
not change its interpretation of these two statutes, but held
that they were constitutional because, in its opinion, Ala-
bama has the power to establish a state religion if it chooses
to do so.*

The Court of Appeals agreed with the District Court’s ini-
tial interpretation of the purpose of both §§16-1-20.1 and
16-1~20.2, and held them both unconstitutional.” We have

shall be observed for meditation or voluntary prayer, and during any such
period no other activities shall be en, in.”

* Alabama Code § 16-1-20.2 (Supp. 1984) provides:

“From henceforth, anv teachar -~ professor in any public educational in-
stitution within the state . » recognizing that the Lord God is one,
at the beginning of any homeroon. or any class, may pray, may lead willing
students in prayer, or may lead the willing students in the following prayer
to God:

“Almighty God, You alone are our God. We acknowledge You as the
Creator and Supreme Judge of the world. May Your justice, Your truth,
and Your peace abound this day in the hearts of our countrymen, in the
counsels of our gcvernment, in the sanctity of our homes and in the class-
rooms of our schools in the name of our Lord. Amen.”

*The court stated that it did not find any potential infirmity in § 16-1-20
because “it is a statute which prescribes nothing more than a child in school
shall have the right to meditate in silence and there is nothing wrong with a
little meditation and quietness.” Jaffree v. James, 544 F. Supp. 727, 732
(SD Ala. 1982).

*Ibid.

*Jaffree v. Board of School Commissioners of Mobile County, 554 F.
Supp. 1104, 1128 (SD Ala. 1983).

"Jaffree v. Wallace, 705 F. 2d 1526, 1535-1536 (CA11 1983).
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already affirmed the Court of Appeals’ holding with respect
to §16-1-20.2.* Moreover, appellees have not questioned
the holding that § 16-1-20 is valid.* Thus, the narrow ques-
tion for decision is whether §16-1-20.1, which authorizes a
period of silence for “meditation or voluntary prayer,” is a
law respecting the establishment of religion within the mean-
ing of the First Amendment.”

I

Appellee Ishmael Jaffree is a resident of Mobile County,
Alabama. On May 28, 1982, he filed a complaint on behalf of
three of his minor children; two of them were second-grade
students and the third was tken in kindergarten. The com-
plaint named members of the Mobile County School Board, -
various school officials, and the minor plaintiffs’ three teach-
ers as defendants." The complaint alleged that the appellees
brought the action “seeking principally a declaratory judg-
ment and an injunction restraining the Defendants and each
of them from maintsi~ing or allowing the maintenarze of reg
ular religious prayer services or other forms of religious ob-
servances in the Mobile County Public Schools in violation of
the First Amendment as made applicable to states by the
Fourteenth Amendment to the United States Constitu-
tion.”* The complaint further alleged that two of the chil-
dren had been subjected to various acts of religious indoctri-
nation “from the beginning of the school year in September,
1981”; 3 that the defendant teachers had “on a daily basis” led
their classes in saying certain prayers in unison;™ that the

*Wallace v. Jaffree, 466 U. S. —— (1984).

*See n. 1, supra.

"The Establishment Clause of the First Amendment, of course, has
lcng been held applicable to the States. Ewverson v. Board of Education,
330 U. S. 1, 15-16 (1947).

" App. 4-T.

BId., at 4.

vid., at 1.

WIbid.
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minor children were exposed to ostracism from their peer
group class members if they did not participate;** and that
Ishmael Jaffree had repeatedly but unsuccessfully requested
that the devotional services be stopped. The original com-
plaint made no reference to any Alabama statute.

On June 4, 1982, appellees filed an amended complaint
seeking class certification," and on June 30, 1982, they filed
a second amended complaint naming the Governor of Ala-
bama and various State officials as additional defendants. In
that amendment the appellees challenged the constitution-
ality of three Alabama statutes: §§ 16-1-20, 16-1-20.1, and
16-1-20.2."

On August 2, 1982, the District Court held an evidentiary
hearing on appellees’ motion for a preliminary injunction.
At that hearing, State Senator Donald G. Holmes testified
that he was the “prime sponsor” of the bill that was enacted
in 1981 as §16-1-20.1.* He explained that the bill was an
“effort to return voluntary prayer to our public schools . . . it
is a beginning and a step in the right direction.””® Apart
from the purpose to return voluntary prayer to public school,
Senator Holmes unequivocally testified that he had “no other
purpose in mind.”® A week after the hearing, the District
Court entered a preliminary injunction.? The court held
that appellees were likely to prevail on the merits because
the enactment of §§ 16-1-20.1 and 16-1-20.2 did not reflect a
clearly secular purpose.z

%Id., at 8-9.

*Id., at 17.

"Id., at 21. See nn. 1, 2, and 3, supra.

21d., at 47-49.

*]d., at 50.

®Id., at 52.

® Juffree v. James, 544 F. Supp. 727 (SD Ala. 1982).

*See Lemon v. Kurtzman, 403 U. S. 602, 612-613 (1971). Insofar as
relevant to the issue now before us, the District Court explained:

“The injury to plaintiffs from the possible establishment of a religion by
the State of Alabama contrary to the proscription of the establishment
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In November 1982, the District Court held a four-day trial
on the merits. The evidence related primarily to the
1981-1982 academic year—the year after the enactment of
§ 16-1-20.1 and prior to the enactment of §16-1-20.2. The
District Court found that during that academic year each of
the: minor plaintiffs’ teachers had led classes in prayer activi-
tics, even after being informed of appellees’ objections to
these activities.?

In its lengthy conclusions of law, the District Court re-
viewed a number of opinions of this Court interpreting the

clause outweighs any indirect harm which may occur to defendants as a re-
sult of an injunction. Granting an injunction will merely maintain the
stat.us quo existing prxor to the enal.tment of the statutes.

“The purpose of Senat.e Bill 8% 16-1—20 2] as e\ndenced by its preamble
is to provide for a prayer that may be given in public schools. Senator
Holmes testified that his purpose in sponsoring § 16-1-20.1 was to return
voluntary prayer to the public schools. He intended to provide children
the opportunity of sharing in their spiritual heritage of Alabama and of this
country. See Alabama Senate Journal 921 (1981). The Fifth Circuit has
explained that ‘prayer is a primary religious activity initself. . . ." Karen
B. v. Treen, 653 F. 2d 897, 901 (5th Cir. 1981). The state may not employ
a religious means in its public schools. Abington School District v.
Schempp, [374 U. S. 203, 224] (1963). Since these statutes do not reflect a
clearly secular purpose, no consideration of the remaining two-parts of the
Lemon test is necessary.

“The enactment of Senate Bill 8 [§ 16-1-20.2] and § 16-1-20. 1 is, an effort
on the part of the State of Alabama to encourage a religious activity.
Even though these statutes are permissive in form, it is nevertheless state
involvement respec.ing an establishment of religion. Engle v. Vitale, [370
U. S. 421, 430] (1952). Thus, binding precedent which this Court is under
a duty to follow irdicates the substantial likelihood plaintiffs will prevail on
the merits.” 544 F. Supp., at 730-732.

® The District Court wrote:

“Defendant Boyd, as early as September 16, 1981, led her class at E. R.
Dickson in singing the following phrase:

“‘God is great, God is good,’

“‘Let us thank him for our food,

“‘bow our heads we all are fed,

“‘Give us Lord our daily bread.

wll Toxt Provided by ERIC
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Establishment Clause of the First Amendment, and then em-
barked on a fresh examination of the question whether the
First Amendment imposes any barrier to the establishment
of an official religion by the State of Alabama. After review-
ing at length what it perceived to be newly discovered his-
torical evidence, the District Court concluded that “the
establishment clause of the first amendment to the United
States Constitution does not prohibit the state from estab-
lishing a religion.”* 1In a separate opinion, the District
Court dismissed appellees’ challenge to the three Alabama
statutes because of a failure to state any claim for which relief
could be granted. The court’s dismissal of this challenge was

“*Amen!

“The recitation of this phrase continued on a daily basis throughout the
1981-82 school year.

“Defendant Pixie Alexander has led her class at Craighead in reciting
the following phrase:

“‘God is great, God is good,

“‘Let us thank him for our food.’

“Further, defendant Pixie Alexander had her class recite the following,
which is known as the Lord’s Prayer:

“*Qur Father, wkich are in heaven, hallowed be Thy name. Thy king-
dom come. Thy will be done on earth as it is in heaven. Give us this day
our daily bread and forgive us our debts as we forgive our debtors. And
iead us not into temptation but deliver us from evil for thine is the langdom
ana the power and the glory forever. Amen.’

“The recitation of these phrases continued on a daily basis throughout the
1981-82 school year.

“Ms. Green admitted that she frequently leads her class in singing the
following song:

“‘For health and strength and daily food, we praise Thy name, Oh Lord.’
“This activity continued throughout the school year, despite the fact that
Ms. Green had knowledge that plaintiff did not want his child exposed to
the above-mentioned song.” Jaffree v. Board of School Commissioners of
Mobile County, 554 F. Supp., at 1107-1108.

*Id., at 1128.
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also based on its conclusion that the Establishment Clause
did not bar the States from establishing a religion.®

The Court of Appeals consolidated the two cases; not sur-
prisingly, it reversed. The Court of Appeals noted that this

» Jaffree v. James, 554 F. Supp. 1130, 1132 (SD Ala. 1983). The Dis-
trict Court’s opinion was announced on January 14, 1983. On February
11, 1983, JUSTICE POWELL, in his capacity as Circuit Justice for the Elev-
enth Circuit, entered a stay which in effect prevented the District Court
from dissolving the preliminary injunction that had been entered in August
1982. JUSTICE POWFLL accurately summarized the prior proceedings:

“The situation, quite briefly, is as follows: Beginning in the fall of 1981,
teachers in the minor applicants’ schools conducted prayers in their regular
classes, including group recitations of the Lord’s Prayer. At the time, an
Alabama statute provided for a one-minute period of silence ‘for meditation
or voluntary prayer’ at the commencement of each day’s classes in the pub-
lic elementary schonls. Ala. Code §16-1-20.1 (Supp. 1982). In 1882,
Alabama enacted a statute permitting public school teachers to lead their
classes in prayer. 1982 Ala. Acts 735.

“Applicants, objecting to prayer in the public schools, filed suit to enjoin
the activities. They later amended their complaint to challenge the appli-
cable state statutes. After a hearing, the District Court granted a pre-
liminary injunction. Jaffree v. James, 544 F. Supp. 727 (1982). It recog-
nized that it was bound by the decisions of this Court, id., at 731, and that
under those decisions it was ‘obligated to enjoin the enforcement’ of the
statutes, id., at 733.

“In its subsequent decision on the merits, however, the District Court
reached a different conclusion. Jaffree v. Board of School Commissioners
of Mobile County, 554 F. Supp. 1104 (1983). It again recognized that the
prayers at issue, given in public school classes and led by teachers, were
violative of the Establishment Clause of the First Amendment as that
Clause had been construed by this Court. The District Court neverthe-
less ruled ‘that the United State. Supreme Court has erred.” Id., at 1128,
It therefore dismissed the complaint and dissolved the injunction.

“There can be little doubt that the District Court was correct in finding
that conducting prayers as part of a school program is unconstitutional
under this Court’s decisions. In Engle v. Vitale, 370 U. S. 421 (1962), the
Court held that the Establishment Clause of the First Amendment, made
applicable to the States by the Fourteenth Amendment, prohibits a State
from authorizing prayer in the public schools. The following Term, in
Murray v. Curlett, decided with Abington School District v. Schempp, 374
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Court had considered and had rejected the historical argu-
ments that the District Court found persuasive, and that the
District Court had misapplied the doctrine of stare decisis.®
The Court of Appeals then held that the teachers’ religious
activities violated the Establishment Clause of the First
Amendment.” With respect to § 16-1-20.1 and § 16-1-20.2,
the Court of Appeals stated that “both statutes advance and
encourage religious activities.”® The Court of Appeals then
quoted with approval the District Court’s finding that §16-
1-20.1, and §16-1-20.2, were efforts “‘to encourage a reli-
gious activity. Even though these statutes are permissive in

U. 8. 203 (1963), the Court explicitly invalidated a school district’s rule
providing for the reading of the Lord’s Prayer as part of a school’s opening
exercises, despite the fact that participation in those exercises was
voluntary.

“Unless and until this Ceurt reconsiders the foregoing decisions, they
appear to control this case. In my view, the District Court was obligated
to follow them.” Jaffree v. Board of School Commissioners of Mobile
County, 459 U. S. 1314, 1314-1316 (1983).

*The Court of Appeals wrote:

“The stare decisis doctrine and its exceptions do not apply where a lower
court is compelled to apply the precedent of a higher court. See 20 Am,
Jur. 2d Courts § 183 (1965).

“Federal district courts and circuit courts are bound to adhere to the con-
trolling decisions of the Supreme Court. Hutto v. Davis, (454 U. S. 370,
375] (1982) . . . . Justice Rehnquist emphasized the importance of
precedent when he observed that ‘unless we wish anarchy to prevail within
the federal judicial system, a precedent of this Court must be followed by
the lower federal courts no matter how misguided the judges of those
courts may think it to be.” Davis, (454 U. S. at 375). See Alsn, Thurston
Motor Lines, Inc. v. Jordan K. Rand, Ltd., [460 U. S. 533, 535) (1983) (the
Supreme Court, in a per curiam gecision, recently stated: ‘Needless to say,
only this Court may overrule on: of its precedents’).” Jaffree v. Wallace,
705 F. 2d, at 1532.

Pld., at 1533-1534. This Court has denied a petition for a writ of
certiorari that presented the question whether the Establishment Clause
prohibited the teachers’ religious prayer activities. Board of School Com-
missioners of Mobile Courty, Alabama v. Jaffree, 466 U. S. -— (1984).

®705 F. 2d, at 1535.
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form, it is nevertheless state involvement respecting an
establishment of religion.””® Thus, the Court of Appeals
concluded that both statutes were “specifically the type
which the Supreme Court addressed in Engle [v. Vitale, 370
U. S. 421 (1962)).”*

A suggestion for rehearing en banc was denied over the
dissent of four judges who expressed the opinion that the full
court should reconsider the panel decision insofar as it held
§ 16-1~20.1 unconstitutional.® Wher this Court noted prob-
able jurisdiction, it limited argument to the question that
those four judges thought worthy of reconsideration. The
judgment of the Court of Appeals with respect to the other
issues presented by the appeals was affirmed. Wallace v.
Jaffree, 466 U. S. — (1984).

II
Our unanimous affirmance of the Court of Appeals’ judg-

®Ibd.

=Ibid. After noting that the invalidity of § 16-1-20.2 was aggravated
by “the existence of a government composed prayer,” and that the propo-
nents of the legislation admitted that that section “amounts to the estab-
lishment of a state religion,” the court added this comment on § 16-1-20.1:

“The objective of the meditation or prayer statute (Ala. Code §16-1-
20.1) was also the advancement of religion. This fact was recognized by
the district court at the hearing for preliminary relief where it was estab-
lished that the intent of the statute was to return prayer to the public
schools. James, 544 F. Supp. at 731. The existence of this fact and the
inclusion of prayer obvinusly involves the state in religious activities.
Beck v. McElrath, 548 F. Supp. 1161 (MD Tenn. 1982). This demon-
strates a lack of secular legislative purpose on the part of the Alabama
Legislature. Additionally, the statute has the primary effect of advancing
religion. We do not imply that simple meditation or silence is barred from
the public schools; we hold that the state cannot participate in the advance-
ment of religious activities through any guise, including teacher-led medi-
tation. It is not the activity itself that concerns us; it is the purpose of the
activity that we shall scrutinize. Thus, the existence of these elements
require that we also hold section 16—1~20.1 in violation of the establishment
clause.” Id., at 1535-1536.

» Jaffree v. Wallace, 713 F. 2d 614 (CA11 1983) (per curiam).
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ment concerning §16-1-20.2 makes it unnecessary to com-
ment at length on the District Court’s remarkable conclusion
that the Federal Constitution imposes no obstacle to Ala-
bama’s establishment of a state religion. Before analyzing
the precise issue that is presented to us, it is nevertheless ap-
propriate to recall how firmly embedded in our constitutional
jurisprudence is the proposition that the several States have
no greater power to restrain the individual freedoms pro-
tected by the First Amendment than does the Congress of
the United States.

As is plain from its text, the First Amendment was
adopted to curtail the power of Congress to interfere with the
individual’s freedom to believe, to worship, and to express
himself in accordance with the dictates of his own con-
science.” Until the Fourteenth Amendment was added to
the Constitution, the First Amendment’s restraints on the
exercise of federal power simply did not apply to the States.®
But when the Constitution was amended to prohibit any
State from depriving any person of liberty without due proce-
ess of law, that Amendment imposed the same substantive
limitations on the States’ power to legislate that the First
Amendment had always imposed on the Congress’ power.
This Court has confirmed and endorsed this elementary prop-
osition of law time and time again

*The First Amendment provides:

“Congress shall make no law respecting an establishment of religion, or
prohibiting the free ¢ ercise thereof; or abridging the freedom of speech,
or of the press; or the right of the people peaceably to assemble, and to
petition the Government for a redress of grievances.”

*See Permoli v. Municipality No. 1 of the City of New Orieans, 3 How.
589, 609 (1845).

“See, e. g., Wooley v. Maynard, 430 U. S. 705, 714 (1977) (right to
refuse endorsement of an offensive state motto); Terminiello v. Chicago,
337 U.S. 1, 4 (1949) (right to free speech); Board of Education v,
Barnette, 319 U. S. 624, 637-638 (1943) (right to refuse to participate in a
ceremony that offends one’s conscience); Cantwell v. Connecticut, 310
U. S. 296, 303 (1940) (right to proselytize one’s religious faith); Hague v.
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Writing for a unanimous Court in Cantwell v. Connecticut,
310 U. S. 296, 303 (1940), Justice Roberts explained:

“ .. We hold that the statute, as construed and ap-
plied to the appellants, deprives them of their liberty
without due process of law in contravention of the Four-
teenth Amendment. The fundamental concept of lib-
erty embodied in that Amendment embraces the liber-
ties guaranteed by the First Amendment. The First
Amendment declares that Congress shall make no law
respecting an establishment of religion or prohibiting the
free exercise thereof. The Fourteenth Amendment has
rendered the legislatures of the states as incompetent as
Congress to enact such laws. The constitutional inhi-
bition of legislation on the subject of religion has a double
aspect. On the o..2 hand, it forestalls compulsion by law
of the acceptance of any creed or the practice of any form
of worship. Freedom of conscience and freedom to ad-
here to such religious organization or form of worship as
the individual may choose cannot be vestricted by law.
On the other hand, it safeguards the free exercise of the
chosen farm of religion.”

Cantwell, of course, is but one case in whick the Court has
identified the individual's freedom of conscience as the cen-
tral liberty that unifies the various clauses in the First

CI0, 307 U. S. 496, 519 (1939) (opinion of Stone, J.) (right to assemble
peaceably); Near v. Minnesota ex rel. Olson, 283 U. S. 697, 707 (1931)
(right to publish an unpopular newspaper); Whitney v. California, 274
U. S. 357, 373 (Brandeis, J., concurring) (right to advocate the cause of
communism); Gitlow v. New York, 268 U. S. 652, 672 (1925) (Holmes, J.,
dissenting) (right to express an unpopular opinion); cf. Abington S-hool
District v. Schempp, 374 U. S. 203, 215, n. 7 (196C), where the Court ap-
provingly quoted Board of Education v. Minor, 23 Ohio St. 211, 253 (1872),
which stated:

“The great bulk of human affairs and human interests is left by any free
government to individual enterprise and individual action. Religion is
eminently one of these interests, lying outside the true and legitimate
province of governn.ent.”
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Amendment.® Enlarging on this theme, THE CHIEF Jus-
TICE recently wrote:

“We begin with the proposition that the right of free-
dom of thought protected by the First Amendment
against state action includes both the right to speak
freely and the right to refrain from speaking at all. See
Board of Education v. Barnette, 319 U. S. 624, 633-634
(1943); id., at 645 (Murphy, J., concurring). A system
which secures the right to proselytize religious, political,
and ideological causes must also guarantee the concomi-
tant right to decline to foster such concepts. The right
to speak and the right to refrain from speaking are com-
plementary components of the broader concept of ‘indi-
vidual freedom of mind.’ Id., at 637.

“The Court in Barnette, supra, was faced with a state
statute which required public school students to partici-
pate in daily public ceremonies by honoring the flag both
with words and traditional salute gestures. In overrul-
ing its prior decision in Minersville District v. Gobitis,
310 U. S. 586 (1940), the Court held that ‘a ceremony so
touching matters of opinion and political attitude may
[not] be imposed upon the individual by official authority

®For example, in Prince v. Massachusetts, 321 U. S. 158, 164 (1944),
the Court wrote:

“If by this position appellant seeks for freedom of conscience a broader
protection than for freedom of the mind, it may be doubted that any of the
great liberties insured by the First Article can be given higher place than
the others. All have preferred position in our basic scheme. Schneider v,
State, 308 U. S. 147; Cantwell v. Connecticut, 310 U. S. 206. All are in-
terwoven there together. Differences there are, in them and in the modes
appropriate for their exercise. But they have unity in the charter’s prime
Place because they have unity in their human sources and functionings.”
See also Widmar v. Vincent, 454 U. 8. 263, 269 (1981) (stating that reli-
gious worship and discussion “are forms of speech and association pro-
tected by the First Amendment”).

")
i1y
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under powers committed to any political organization
under our Constitution.” 319 U. S., at 636. Compel-
ling the affirmative act of a flag salute involved a more
serious infringement upon personal liberties than the
passive act of carrying the state motto on a license plate,
but the difference is essentially one of degree. Here, as
in Barnette, we are faced with a state measure which
forces an individual, as part of his daily life—indeed con-
stantly while his automobile is in public view—to be an
insurument for fostering public adherence to an ideologi-
cal point of view he finds unacceptable. In doing so, the
State ‘invades the sphere of intellect and spirit which it
is the purpose of the First Amendment to our Constitu-
tion to reserve from all official control.’ Id., at 642.”
Wooley v. Maynard, 430 U. S. 705, 714-715 (1977).

Just as the right to speak and the right to refrain from
speaking are complementary components of a broader con-
cept of individual freedom of mind, so also the individual’s free-
dom to choose his own creed is the counterpart of his right to
refrain from accepting the creed established by the majority.
At one time it was thought that this right merely proscribed
the preference of one Christian sect over another, but would
not require equal respect for the conscience of the infidel, the
atheist, or the adherent of a non-Christian faith such as Mo-
hammedism or Judaism.*® But when the underlying princi-

*Thus Joseph Story wrote:

“Probably at the time of the adoption of the constitution, and of the
amendment to it, now under consideration [First Amendment], the gen-
eral, if not the universal sentiment in America wz.3, that christianity ought
to receive encouragement from the state, so far as was not incompatible
with the private rights of conscience, and the freedom of religious worship.
An attempt to level all religions, and to make it 2 matter of state policy to
hold all in utter indifference, would have created universal disapprobation,
if not universal indignation.” 2 J. Story, Commentaries on the Constitu-
tion of the United States § 1874, p. 593 (1851) (footnote omitted).

In the same volume, Story continued:
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ple has been examined in the crucible of litigation, the Court
has unambiguously concluded that the individual freedom of
conscience protected by the First Amendment embraces the
right to select any religious faith or none at all.¥ This con-
clusion derives support not only from the interest in respect-
ing the individual’s freedom of conscience, but also from the
conviction that religious beliefs worthy of respect are the

“The real object of the amendment was, not to countenance, much less to
advance, Mahometanism, or Judaism, or infidelity, by prostrating chris-
tianity; but to exclude all rivalry among christian sects, and to prevent Gy
national ecclesiastical establishment, which should give to a hierarchy the
ezclusive patronage cf the national government. It thus cut off the means
of religious persecution, (the vice and pest of former ages,) and of the
subversion of the rights of conscience in matters of religion, which had
been trampled upon almost from the days of the Apostles to the present
age....” Id., §1877, at 594 (emphasis supplied).

" Thus, in Everson v. Board of Education, 330 U. S., at 15, the Court
stated:

“The ‘establishment of religion’ clause of the First Amendment means at
least this: Neither a state nor the Federal Government can set up a church.
Neither can pass laws which aid one religion, aid all religions, or prefer one
religion over another.”

Id., 4t 18 (the First Amendment “requires the state to be a neutral in its
relations with groups of religious believers and non-believers”); Abington
School District v. Schempp, 374 U. S., at 216 (“this Court has rejected un-
equivocally the contention that the Establishn ent Clause forbids only gov-
ernmental preference of one religion over another™); id., at 226 (“The place
of religion in our society is an exalted one, achieved through a long tradi-
tion of reliance on the home, the church and the inviolable citadel of the
individual heart and mind. We have come to recognize through bitter ex-
perience that it is not within the power of the government to invade that
citadel, whether its purpose or effect be to aid or oppose, to advance or
retard. In the relationship between man and religion, the State is firmly
committed to a position of neutrality”); Torcaso v. Watkins, 367 U. S. 488,
495 (1961) (“We repeat and again reaffirm that neither a State nor the Fed-
eral Government can constitutionally force a person ‘to profess a belief or
disbelief in any religion.” Neither can constitutionally pass laws or impose
requirements which aid all religions as against non-believers, and neither
can aid those religions based on a belief in the existence of God as against
those religions founded on different beliefs”).

()

1’_‘. ‘ i (]
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product of free and voluntary choice by the faithful,® and
from recognition of the fact that the political interest in fore-
stalling intolerance extends beyond intolerance among Chris-
tian sects—or even intolerance among “religions”—to encom-
pass intolerance of the disbeliever and the uncertain.® As

®In his “Memorial and Remonstrance _.gainst Religious Assessments,
1785,” James Madison wrote, in part:

“1. Because we hold it for a fundamental and undeniable truth, ‘that Re-
ligion or the duty which we owe to our Creator and the [Manner of dis-
charging it, can be directed only by reason and] conviction, not by force or
violence.! The Religion then of every man must be left to the conviction
and conscience of every man; and it is the right of every man to exercise it
a8 these may dictate. This right is in its nature an unalienable right. Itis
unalienable; because the opinions of men, depending only on the evidence
contemplated by their own minds, cannot follow the dictates of other men:
It is unalienable also; because what is here a right towards men, is a duty
towards the Creator. It is the duty of every man to render to the Creator
such homage, and such only, as he believes to be acceptable to him. . . .
We maintain therefore that in matters of Religion, no man’s right is
abridged by the institution of Civil Society, and that Religion is wholly
exempt from its cognizance.

“3. Because, it is proper to take alarm at the first experiment on our lib-
erties. We hold this prudent jealousy to be the first duty of citizens, and
one of [the] noblest characteristics of the late Revolution. The freemen of
America did not wait till usurped power had strengthened itself by exer-
cise, and entangled the question in precedents. They saw all the conse-
quences in the principle, and they avoided the consequences by denying the
principle. We revere this lesson too much, soon to forget it. Who does
not see that the same authority which can establish Christianity, in exclu-
sion of all other Religions, may establish with the same ease any particular
sect of Christians, in exclusion of all other Sects?” The Complete Madison
299-301 (S. Padover ed. 1953).

See also Engel v. Vitale, 370 U. S. 421, 435 (1962) (“It is neither sacri-
legious nor antireligious to say that each separate government in this coun-
try should stay out of the businese of writing or sanctioning official prayers
and leave that purely religious function to the people themselves and to
those the people choose to look for religious guidance”).

® As the Barnette opinion explained, it is the teaching of history, rather
than any appraisal of the quality of a State’s motive, that supports this
duty to respect basic freedoms:
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Justice Jackson eloquently stated in Board of Education v.
Barnette, 319 U. S. 624, 642 (1943):

“If there is any fixed star in our constitutional con-
stellation, it is that no official, high or petty, can
prescribe what shall be orthodox in politics, nationalism,
religion, or other matters of opinion or force citizens to
confess by word or act their faith therein.”

The State of Alabama, no less than the Congress of the
United States, must respect that basic truth.

II1

When the Court has been called upon to construe the
breadth of the Establishment Clause, it has examined the
criteria developed over a period of many years. Thus, in
Lemon v. Kurtzman, 403 U. S. 602, 612-613 (1971), we
wrote:

“Struggles to coerce uniformity of sentiment in support of some end
thought essential to their time and country have been waged by many good
as well as by evil men. Nationalism is a relatively recent phenomenon but
at other times and places the ends have been racial or territorial security,
support of a dynesty or regime, and particular plans for saving souls. As
first and moderate methods to attain unity have failed, those bent on its
accomplishment must resort to an ever-increasing severity. As govern-
mental pressure toward unity becomes greater, so strife becomes more bit-
ter as to whose unity it shall be. Probably no deeper divisio of our people
could proceed from any provocation than from finding it necessary to
choose what doctrine and whose program public educational officials shall
compel youth to unite in embracing. Ultimate futility of such attempts to
compel coherence is the lesson of every such effort from the Roman drive
to stamp out Christianity as a disturber of its pagan unity, the Inquisition,
as a means to religious and dynastic unity, the Siberian exiles as a means to
Russian unity, down to the fast failing efforts of our present totalitarian
enemies. Those who begin coercive elimination of dissent soon find them-
selves exterminating dissenters. Compulsory unification of opinion
achieves only the unanimity of the graveyard.” 319 U. S., at 640-641.

See also Engel v. Vitale, 370 U. S., at 431 (“a union of government and
religion tends to destroy government and to degrade religion”).
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“Every analysis in this area must begin with consider-
ation of the cumulative criteria developed by the Court
over many years. Three such tests may be gleaned
from our cases. First, the statute must have a secular
legislative purpose; second, its principal or primary
effect must be one that neither advances nor inhibits re-
ligion,. Roard of Education v. Allen, 392 U. S. 236, 243
(1968); finally, the statute must not foster ‘an excessive
government entanglement with religion.” Walz [v. Tax
Comimission, 397 U. S. 664, 674 (1970)].”

It is the first of these three criteria that is most plainly impli-
cated by this case. As the District Court correctly recog-
nized, no consideration of the second or third criteria is nec-
essary if a rtatute does not have a clearly secular purpose.®
For even though a statute that is motivated in part by a reli-
gious purpose may satisfy the first criterion, see, e. g., Ab-
ington School Dist. v. Schempp, 374 U. S. 203, 296-303
(1963) (BRENNAN, J., concurring), the First Amendment re-
quires that a statute must be invalidated if it is entirely moti-
vated by a pui'pose to advance religicn.

In applying the purpose test, it 15 appropriate to ask
“whether governmment’s actual purpose is to endorse or dis-
approve cf religion.”® In this case, the answer to that

* See supra, n. 2.

“See Lynch v. Donnelly, 465 U. 8, ——, —— (1984); id., at ——
(O’CONNOR, J., concurring); id., at —— (BRENNAN, J., joined by MAR-
SHALL, BLACKMUN and STEVENS, JJ., discenting); Mueller v. Allen, 463
U. S. 388, —— - —- 11983); Widmc.r v. Vincent, 4564 U. S., at 271; Stone
v. Graham, 449 U. 8. 39, 40-41 (19¢9) (per cu-iam); Wolman v. Walter,
433 U. S. 229, 236 (197/).

“Lynch v. Donnelly, 465 U. 8., at — (YCONNOR, J., concurring)
(“The purpose prong u: «ne Lemon iest asks wlether government's actual
purpose is to endorse or disapprove of religion. The effect prong asks
whether, irrespective of government’s actual nurpose, the practice under
review in fact conveys a message of endorser.ent or disapproval. An af-
firmative answer to either question should render the challenged practice
invalid”).
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question is dispositive. For the record not only provides us
with an unambiguous affirmative answer, but it also reveals
that the enactment of § 16-1-20.1 was not motivated by any
clearly secular purpose—indeed, the statute had no secular

purpose.
Iv

The sponsor of the bill that became §16-1-20.1, Senator
Donald Holmes, inserted into the legislative record—appar-
ently without dissent—a statement indicating that the legis-
lation was an “effort to return voluntary prayer” to the public
schools.® Later Senator Hulmes confirmed this purpose be-
fore the District Court. In response to the question whether
he had any purpose for the legislation other than returning
voluntary prayer to public schools, he stated, “No, I did not
have no other purpose in mind.”“ The State did not present

“The statement indicated, in pertinent part:

“Gentlemen, by passage of this bill by the Alabama Legislature o:» chil-
dren in this state will have the opportunity of sharing in the spiritual heri-
tage of this state and this country. The United States as well as the State
of Alabama was founded by people who believe in God. 1 believe this effort
to return voluntary prayer to our public schools for its return to us to the
original position of the writers of the Constitution, this local philosophies
and beliefs hundreds of Alabamians have urged my continuous support for
permitting school prayer. Since coming to the Alabama Senate I have
worked hard on this legislation to accomplish the return of voluntary
prayer in our public schools and return to the basic moral fiber.” App. 30
(emphasis added).

“Id., at 52. The District Cour:. and the Court of Appeals agreed that
the purpose of § 16-1-20.1 was “an effort on the part of the State of Ala-
hama to encourage a religious activity.” Jaffree v. James, 544 F. Supp.,
at 732; Jaffree v. Wallace, 705 F. 2d, at 1535. The evidence presented to
the District Court elaborated on the express admission of the Governor of
Alabama (then Fob James) that the enactment of § 16-1-20.1 was intended
te “clarify (the State’s] intent to have prayer as part of the daily classroom
activity,” compare Second Amended Complaint 132(d) (App. 24-25) with
Gover r’s Answer to § 32(d) (App. 40); and that the “expressed legislative
purpos. in enacting Section 16-1-20.1 (1981) was to ‘return voluntary
prayer to public schools,”” compare Second Amended Complaint 99 32(b)
and (c) (App. 24) with Governor’s Answer to 19 32(b) and (c) (App. 40).
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evidence of any secular purpose.*

The unrebutted evidence of legislative intent contained in
the legislative record and in the testimony of the sponsor of
§ 16-1-20.1 is confirmed by a consideration of the relationship
between this statute and the two other measures that were
considered in this case. The District Court found that the
1981 statute and its 1982 sequel had a common, nonsecular
purpose. The wholly religious character of the later enact-
ment is plainly evident from its text. When the differences

# Appellant Governor George C. Wallace now argues that § 16-1-20.1 “is
best understood as a permissible accommodation of religion” and that
viewed even in terms of the Lemon test, the “statute conforms to accept-
sble constitutional criteria.” Brief for Appellant Wallace 5; see also
Brief for Appellants Smith et al. 39 (§ 16-1-20.1 “accommodates the free
exercise of the religious beliefs and 1.ee exercise of speech and belief of
those affected”), id., at 47. These arguments seem t« be based on the
theory Jhat the free exercise of religion of some of the State’s citizens was
burdened before the statute was enacted. The United States, appearing
a8 amicus curiae in support of the appellants, candidly acknowledges that
%t is unlikely that in most contexts a strong Free Exercise claim could be
made that time for personal prayer must be set aside during the school
day.” Brief for United States as Amicus Curiae 10. There is no basis for
the sugg-stion that §16-1-20.1 “is 8 means for accommodating the reli-
gious and meditative ne~ds of students without in any way diminishing the
school’s own neutrality or secular atmosphere.” Id., at 11. In this case,
it is undisputed that at the time of the enactment of § 16-1-20.1 there was
no governmental practice impeding students from silently praying for one
minute at the beginning of each schuoi day; thus, there was no need to “ac-
commodate” or to exempt individuals from any general governmental re-
quirement because of the dictates of our cases interpreting the Free Exer-
cise Clause. See, e. g., Thomas v. Review Board, Indiana Employment
Security Div., 450 U. S. 707 (1981); She. hert v. Verner, 374 U. S. 398
(1963); see also Abington School District v. Schempp, 374 U. S., at 226
(“While the Free Exercise Clause clearly prohibits the use of state action
to deny the rights of free exercise to anyone, it has never meant that a
majority could use the machinery of the State to practice its beliefs”).,
What was missing in the appellants’ eyes at time of the enactment of
§$ 16-1-20.1—and therefore what is precisely the aspect that makes the
statute unconstitutional—was the State’s endorsement and promotion of
religion and a particular religious practice.
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between §16-1-20.1 and its 1978 predecessor, § 16-1-20, are
examined, it is equally clear that the 1981 statute has the
same wholly religious character.

There are only three textual differences between §16-
1-20.1 and §16-1-20: (1) the earlier statute applies only to
grades one through six, whereas §16-1--20.1 applies to all
grades; (2) the earlier statute uses the word “shall” whereas
§16-1-20.1 uses the word “may”; (3) the earlier statute refers
only to “meditation” whereas §16-1-20.1 refers to “medita-
tion or voluntary prayer.” The first difference is of no rele-
vance ir this litigation because the minor aprellees were in
kindergarten or second grade during the 1981-1982 academic
year. The second difference would also have ra impact on
this litigation because the mandatory language of § 16-1-2¢C
continued to apply to grades one through six.* Thus, the
only significant textual difference is the addition of the words
“or voluntary prayer.”

The legislative intent to return prayer to the public s:ho0ls
is, of course, quite different from merely protecting every
student’s right to engage in voluntary prayer during an ap-
propriate moment of silence during the school day. The 1978
statute already protected that right, containing nothing that
prevented any student from engaging in voluntary prayer
during a silent minute of meditation.” Appellants have not
identified any secular purpose that was not fully served by
§ 16-1-20 before the enactment of § 16-1-20.1. Thus, only
two conclusions are consistent with the text of §16-1-20.1:
(1) the statute was enacted to convey a message of State en-
dorsement and promotion of prayer; or (2) the statute was
enacted for no purpose. No one suggests that the statute
was nothing but a meaningless or irrational get.

“See n. 1, supra.

“Indeed, for some persons meditation itsels may be a form of prayer.
B. Laison, Larson’s Book of Cults 62-65 (1982); C. Whittier, Silent Prayer
and Meditation in World Religions 1-7 (Cong. Research Service 1982).

“If the conclusion that the statute had no purpose were tenable, it
would remain true that no purpose is not a secular purpose. But such a

[
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We must, therefore, conclude that the Alabama Legisla-
ture intended to change existing law ® and that it was moti-
vated by the same purpose that the Governor’s Answer to
the Second Amended Complaint expressly admitted; that the
statement inserted in the legislative history revealed; and
that Senator Holmes' testimony frankly described. The

" Legislature enacted §16-1-20.1 despite the existence of
816-1-20 for the sole purpose of expressing the State’s
endorsement of prayer activities for ipute at the begin-
ning of each school day. The addition of “or voluntary
prayer” indicates that the State intended to characterize
prayer as a favored practice. Such an endorsement is not
consistent with the established principle that the Govern-
ment must pursue a course of complete neutrality toward
religion.® _\
'~ The importance of that principle does not permit us to treat
this as an inconsequential case involving nothing more than a
few words of symbolic speech on behalf of the political major-

conclusion is inconsistent with the common-sense presumption that stat-
utes are usually enacted to change existing law. Appellants do not even
suggest that the State had no purpose in enacting § 16-1--20.1.

® United States v. Champlin Refining Co., 341 U. S. 290, 297 (1951) (a
“statute cannot be divorced from the circumstances existing at the time it
was passed”); id., at 298 (refusing to attribute pointless purpose to Con-
gress in the absence of facts to the contrary); United States v. National
City Lines, Inc., 337 U. S. 78, 80-81 (1949) (rejecting Government’s argu-
ment that Congress had no desire to change law when enacting legislation).

“See, e. g., Stone v. Graham, 449 U. S., at 42 (per curiam); Committee
Jor Public Education v. Nyquist, 413 U. 8. 766, 792-793 (1973) (“A proper
respect for both the Free Exercise and the Establishment Clauses compels
the State to pursue a course of ‘neutrality’ toward religion”); Epperson v.
Arkansas, 393 U. S. 97, 109 (1968); Abington School District v. Schempp,
374 U. 8., at 215-222; Engel v. Vitale, 370 U. S., at 430 (“Neither the fact
that the prayer may be denominationally neutral nor the fact that its ob-
servance on the part of the students is voluntary can serve to free it from
the limitations of the Establishment Clause”); Illinois ex rel. McCollum v.
Board of Education, 333 U.S 203, 211-212 (1948); Everson v. Board of
Education, 330 U. 8., at 18.
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ity.* For whenever the State itself speaks 0:1 a religious
subject, one of the questions that we must ask is “whether
the Government intends to convey a message of endorsement
or dicapproval of religion.”® The well-supported concurrent
findings of the District Court and the Court of Appeals—that
§16-1-20.1 was intended to convey a message of State-ap-
proval of prayer activities in the public schools—make it un-
necessary, and indeed inappropriate, to evaluate the practi-

¥ As this Court stated in Engel v. Vitale, 370 U. S., at 430:

“The Establishment Clause, unlike the Free Exercise Clause, does not de-
pend upon any showing of direct governmental compulsion and is violated
by the enactment of laws which establish an official religion whether those
laws operate directly to coerce nonobserving individuals or not.”
Moroever, this Court has noted that “fw}hen the power, prestige and finan-
cial support of government is placed behind a particular religious belief, the
idirect coercive pressure upon religious minorities to conform to the pre-
vailing officially approved religion is plain.” Id., at 431. This comment
has special force in the public-school context where attendance is manda-
tory. Justice Frankfurter acknowledged this reality in McCollum v.
Board of Education, 333 U. S. 203, 227 (1948) (concurring opinion):
“That a child is offered an alternative may reduce the constraint, it does
not eliminate the operation of influence by the school in matters sacred to
conscience and outside the school’s domain. The law of imitation operates,
and non-conformity is not an outstanding characteristic of children.”

See also Abington School District v. Schempp, 374 U. S., at 290 (BREN-
NAN, J., concurring); ¢f. Marsh v. Chambers, 463 U. S. 783, 792 (1983)
(distinguishing between adults not susceptible to “religious indoctrination”
and children subject to “peer pressure”). Further, this Court has
observed:

“That [Boards of Education] are educating the young for citizenship is rea-
son for scrupulous protection of Constitutional freedoms of the individual,
if we are not to strangle the free mind at its source and teach youth to dis-
count important principles of our government as mere platitudes.” Board
of Education v. Barnette, 319 U. S., at 637.

“Lynch v. Donnelly, 466 U. S., at —— (O’CONNOR, J., concurring)
(“The purpose prong of the Lemon test requires that a government activiy
have a secular purpose. . . . The proper inquiry under the purpose prong
of Lemon . . . is whether the government intends to convey a message of
endorsement or disapproval of religion”).

YRS
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cal significance of the addition of the words “or voluntary
prayer” to the statute. Keeping in mind, as we must, “both
the fundamental place held by the Establishment Clause in
our constitutional scheme and the myriad, subtle ways in
which Establishment Clause values can be eroded,”* we con-
clude that §16-1-20.1 violates the First Amendment.

The judgment of the Court of Appeals is affirmed.

It is so ordered.

“Id., at —.
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JUSTICE POWELL, concurring.

I concur in the Court’s opinion and judgment that Ala.
Code §16-1—20.1 violates the Establishment Clause of the
First Amendment. My concurrence is prompted by Ala-
bama’s persistence in attempting to institute state-sponsored
prayer in the public schools by enacting three successive stat-
utes.! I agree fully with JUSTICE O’'CONNOR'’s assertion that
some moment-of-silence statutes may be constitutional,? a

'The three statutes are Ala. Code § 16-1-20 (Supp. 1984) (moment of
silent meditation); Ala. Code § 16-1-20.1 (Supp. 1984) (moment of silence
for meditation or prayer); and Ala. Code § 16-1-20.2 (Supp. 1984) (teachers
authorized to lead students in vocal prayer). These statutes were enacted
over a span of four years. There is some question whether § 16-1-20 was
repealed by implication. The Court already has summarily affirmed the
Court of Appeals’ holding that § 16-1-20.2 is invalid. Wallace v. Jaffree,
—— U. 8. ——(1984). Thus, our opinions today address only the validity
of §16-1-20.1. See ante, at 3.

'JUSTICE O'CONNOR is correct in stating that moment-of-silence stat-
utes cannot be treated in the same manner as those providing for vocal
prayer:
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suggestion set forth in the Court’s opinion as well. Aunte,
at 20.

I write separately to express additional views and to re-
spond to criticism of the three-pronged Lemon test.?
Lemon v. Kurtzman, 403 U. S. 602 (1972), identifies stand-

“A state sponsored moment of silence in the public schools is different
from state sponsored vocal prayer or Bible reading. First, a moment of
silence is not inherently religious. Silence, unlike prayer or Bible reading,
need not be associated with a religious exercise. Second, a pupil who par-
ticipates in a moment of silence need not compromise his or her beliefs.
During a moment of silence, a student who objects to prayer is left to his or
her own thoughts, and is not compelled to listen to the prayers or thoughts
of others. For these simple reasons, a moment of siience statute does not
stand or fall under the Establishment Clause accordinZ to how the Court
regards vocal prayer or Bible reading. Scholars ar.d at least one member
of this Court have recognized the distinction and suggested that a moment
of silence in public schools would be constit itional. See Abington, 374
U. S., at 281 (BRENNAN, J., concurring) (“The observance of a moment of
reverent silence at the opening of class” may serve “the solely secular pur-
poses of the devotional activities without jeopardizing either the religious
liberties of any members of the community or the proper degree of separa-
tion between the spheres of religion and government”); L. Tribe. American
Constitutional Law, § 14-6, at 829 (1978); P. Freund, “The Legal Issue,” in
Religion in the Public Schools 23 (1965); Choper, supra, 47 Minn. L. Rev.,
at 371; Kauper, Prayer, Public Schools, and the Supreme Court, 61 Mich L.
Rev. 1031, 1041 (1963). As a general matter, I agree. It is difficult to
discern a serious threat to religious liberty from a room of silent, thought-
fu! schoolchildren.”

Post, at 6-7 (O'CONNOR, J., concurring in the judgment).

*JusTICE O'CONNOR asserts that the “standards announced in Lemon
should be reexamined and refined in order to make them more useful in
achieving the underlying purpose of the First Amendment.” Post, at 2-3
(O’CONNOR, J., concurring). JUSTICE REHNQUIST would discard the
Lemon test entirely. Post, at 23 (REHNQUIST, J., dissenting).

As I state in the text, the Lemon test has been applied consistently in
Establishment Clause cases since it was adopted in 1972. In a word, it has
been the law. Respect for stare decisis should require us to follow Lemon.
See Garcia v. San Antonio Metro. Transit Auth.,, — U. S, ——, ——
(1985) (POWELL, J., dissenting) (“The stability of judicial decision, and with
it respect for the authority of this Court, are not served by the precipitous
overruling of multiple precedents . . . .”).
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ards that have proven useful in analyzing case after case both
in our decisions and in those of other courts. It is the only
coherent test a majority of the Court has ever adopted. Only
once since our decision in Lemon, supra, have we addressed
an Establishment Clause issue without resort to its three-
pronged test. See Marsh v. Chambers, 463 U. S. 783
(1983).¢ Lemon, supra, has not been overruled or its test
modified. Yet, continued criticism of it could encourage
other courts to feel free to decide Establishment Clause cases
on an ad hoc basis.*

The first inquiry under Lemon is whether the challenged
statute has a “secular legislative purpose.” Lemon v. Kurtz-
man, supra, at 612 (1971). As JUSTICE O’'CONNOR recog-
nizes, this secular purpose mus - be “sincere”; a law will not
pass constitutional muster if th: secular purpose articulated
by the legislature is merely a “sham.” 7 ost, at 10 (O’CoN-
NOR, J., concurring in the judgment). In Stone v. Graham,
449 U. S. 39 (1980) (per curiam), for example, we held that a
statute requiring the posting of the Ten Commandments in

‘Ia Marsh v. Chambers, 463 U. S. 783 (1983), we held that the Ne-
braska Legislature’s practice of opening each day’s session with a prayer
by a chaplain paid by the State did not violate the Establishment Clause of
the First Amendment. Our holding was based upon the historical accept-
ance of the practice, that had become “part of the fabric of our society.”
Id., at —.

‘Lemon v. Kurtzman, 403 U. S. 602 (1972), was a carefully considered
opinion of the Chief Justice, in which he was joined by six other Justices.
Lemon’s three-pronged test has been repeatedly followed. In Comm. of
Public Education v. Nyquist, 413 U. S. 756 (1974), for example, the Court
applied the “now well defined three part test” of Lemon. Id., at ——.

In Lynch v. Donnelley, — U. S. —— (1984), we said that the Court is
not “confined to any single test or criterion in this sensitive urea.” Id., at
——. The decision in Lynch, like that in Marsk v. Chambers, 463 U. S.
783 (1983), was based primarily on the long historical practice of including
religious symbols in the celebration of Christmas. Nevertheless, the
Court, without any criticism of Lemon, applied its three-pronged test to
the facts of that case. It focused on the “question whether there is a secu-
lar purpose for [the] display of the crache.” Id., at ———.
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public schools violated the Establishment Clause, even
though the Kentucky legislature asserted that its goal was
educational. We have not interpreted the first prong of
Lemon, supra, however, as requiring that a statute have
“exclusively secular” objectives.* Lynch v. Donnelley, ——
U.S. ——, —n. 6. If such a requirement existed, much
conduct and legislation approved by this Court in the past
would have been invalidated: See, e.g., Walz v. Tax
Comm'n, 397 U. S. 664 (1970) (New York’s property tax ex-
emption for religious organizations upheld); Everson v, Bd. of
Education, 330 U. S. 1 (1947) (holding that a township may
reimburse parents for the cost of transporting their children
to parochial schools).

The record before us, hovover, makes clear that Ala-
bama’s purpose was solely religious in character. Senator
Donald Holmes, the sponsor of the bill that became Alabama
Code §16-1—20.1, freely acknowledged that the purpose of
this statute was “to return voluntary prayer” to the public
schools. See ante, at 18, n. 43. 1 agree with JUSTICE
O’CONNOR that a single legislator’s statement, particularly if
made following enactment, is not necessarily sufficient to es-
tablish purpose. See post, at 11 (O’CONNOR, J., concurring
in the judgment). But, as noted in the Court’s opinion, the
religious purpose of § 16-1—20.1 is manifested in other evi-
dence, including the sequence and history of the three Ala-
bama statutes. See ante, at 19.

I also consider it of critical importance that neither the Dis-
trict Court nor the Court of Appeals found a secular purpose,
while both agreed that the purpose was to advance religion.
In its first opinion (enjoining the enforcement of § 16-1—20.1
pending a hearing on the merits), the District Court said that
the statute did “not reflect a clearly secular purpose.”

*The Court’s opinion recognizes that “a statute motivated in part by a
religious purpose may satisfy the first criterion.” Ante, at 17. The Court
simply holds that “a statute must be invalidated if it is entirely motivated
by a purpose to advance religion.” Ibid. (emphasis added).
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Jaffree v. James, 544 F. Supp. 727. 732 (SD Ala. 1982). In-
stead, the District Court found :nat the enactment of the
statute was an “effort on the part of the State of Alabama to
encourare a religious activity.”” Ibid. The Court of Ap-
peals likewise applied the Lemon test and found “a lack of
secular purpose on the part of the Alabama legislature.”
Jaffree v. Wallace, 705 F. 2d 1526, 1535 (CA11l 1983). 1t
held that the objective of § 16-1—20.1 was the “advancement
of religion.” Ibid. When both courts below are unable to
discern an arguably valid secular purpose, this Court nor-
mally should hesitate to find one.

I would vote to uphold the Alabama statute if it also had a
clear secular purpose. See Mueller v. Allen, —— U. S,
——, ——— (1983) (the Court is “reluctan[t] to attribute un-
constitutional motives to the state, particularly when a plau-
sible secular purpose may be discerned from the face of the
statute”). Nothing in the record before us, however, identi-
fies a clear secular purpose, and the State also has failed to
identify any non-religious reason for the statute’s enact-
ment.* Under these circumstances, the Court is required
by our precedents to hold that the statute fails the first prong
of the Lemon test and therefore violates the Establishment
Clause.

'In its subsequent decision on the merits, the District Court held that
prayer in the public schools—even if led by the teacher—did not violate the
Establishment Clause of the First Amendment. The District Court recog-
nized that its decision was inconsistent with Engle v. Vitale, 370 U. S. 421
(1962), and other decisions of this Court. The District Court nevertheless
ruled that its decision was justified because “the United States Supreme
Court has erred . .. .” Jaffree v. Bd. of School Comm’rs, 554 F. Supp.
1104 (S. D. Ala. 1983).

In my capacity as Circuit Justice, I stayed the judgment of the District
Court pending appeal to the Court of Appeals for the Eleventh Circuit.
Jaffree v. Bd. of School Comm'rs, — U. S. — (1983) (POWELL, J., in
chambers).

*Instead, the State criticizes the Lemon test and asserts that “the prin-
cipal problem [with the test) stems from the purposeprong.” Gee Brief of
Appellant George C. Wallace, p. 9 et seq.
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Although we do not reach the other two prongs of the
Lemon test, I note that the “effect” of a straightforward
moment-of-silence statute is unlikely to “advanc[e] or in-
hibift] religion.”® See Board of Education v. Allen, 392
U. S. 236, 243 (1968). Nor would such a statute “foster ‘an
excessive government entanglement with religion.”” Lemon
v. Kurtzman, supra, at 612-613, quoting Walz v. Tax Com-
missioner, 397 U. S. 664, 674 (1970).

I join the opinion and judgment of the Court.

*If it were necessary to reach the “effects” prong of Lemon, we would
be concerned primarily with the effect on the minds and feelings of imma-
ture pupils. As JUsTICE O’CONNOR notes, during “a moment of silence a
student who objects to praye: [even where prayer may be the purpose] is
left to his or her own thoughts, and is not compelled to listen to the prayers
or thoughts of others.” Post, at 7 (O’'CONNOR, J., concurring in the judg-
ment). Given the types of subjects youthful minds are primarily con-
cerned with, it is unlikely that many children would use a simple “moment
of silence” as a time for religious prayer. There are too many other sub-
jects on the mind of the typical child. Yet there also is the likelihood that
some children, raised in strongly religious families, properly would use the
moment to reflect on the religion of his or her choice.
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JUSTICE O’CONNOR, concurring in the judgment.

Nothing in the United States Constitution as interpreted
by this Court or in the laws of the State of Alabama prohibits
public school students from voluntarily praying at any time
before, during, or after the school day. Alabama has facili-
tated voluntary silent prayers of students who are so inclined
by enacting Ala. Code § 16-1-20, which provides a moment of
silence in appellees’ schools each day. The parties to these
proceedings concede the validity of this enactment. At issue
in these appeals is the constitutional validity of an additional
and subsequent Alabama statute, Ala. Code §16-1-20.1,
which both the District Court and the Court of Appeals con-
cluded was enacted solely to officially encourage prayer dur-
ing the moment of silence. I agree with the judgment of the
Court that, in light of the findings of the Courts below and
the history of its enactment, § 16-1-20.1 of the Alabama Code
violates the Establishment Clause of the First Amendment.
In my view, there can be little doubt that the purpose and
likely effect of this subsequent enactment is to endorse and
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sponsor voluntary prayer in the public schools. I write sepa-
rately to identify the peculiar features of the Alabama law
that render it invalid, and to explain why moment of silence
laws in other States do not necessarily manifest the same in-
firmity. I also write to explain why neither history nor the
Free Exercise Clause of the First Amendment validate the
Alabama law struck down by the Court today.

I

The religion clauses of the First Amendment, coupled with
the Fourteenth Amendment’s guaranty of ordered liberty,
preclude both the Nation and the States from making any law
respecting an establishment of religion or prohibiting the free
exercise thereof. Cantwell v. Connecticut, 310 U. S. 296,
303 (1940). Although a distinct jurisprudence has enveloped
each of these ciauses, their common purpose is to secure reli-
gious liberty. See Engle v. Vitale. 370 U. S. 421, 430 (1962).
On these principles the Court has been and remains
unanimous.

As this case once again demonstrates, however, “it is far
easier to agree on the purpose that urderlies the Iirst
Amendment’s Establishment and Free Exercise Clauses
than to ohtain agreement on the standards that should gov-
ern their application.” Walz v. Tax Comm’n, 397 U. S. 664,
694 (1970) (opinion of Harlan, J.). It once appeared that the
Court had developed a workable standard by which to iden-
tify impermissible government establishments of religion.
See Lemon v. Kurtzinan, 403 U. S. 602 (1971). Under the
now familiar Lemon test, statutes must have both a secular
legislative purpose and a principal or primary effect that nei-
ther advances nor inhibits religion, and in addition they must
not foster excessive government entanglement with religion.
Id., at 612-613. Despite its initial promise, the Lemon test
has proven problematic. The required inquiry into “entan-
glersent” has been modified and questioned, see Mueller v.
Allen, 463 U. S. 388, 403 n. 11 (1983), and in one case we
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have upheld state action against an Establishment Clause
challenge without applying the Lemon test at all. Maxrsh v.
Chambers, 463 U. S. 783 (1983). Th: authr of Lemon him-
self apparently questions the test’s general applicability.
See Lynch v. Donnelly, 465 U. S. —, —— (1984). Jus-
TICE REHNQUIST today suggests that we abandon Lemon en-
tirely, and in the process limit the reach of the Establishment
Clause to state discrimination between sects and government
designation of a particular church as a “state” or “national”
one. Post, at —.

Perhaps because I am new to the struggle, I am not ready
to abandon all aspects of the Lemon test. I do believe, how-
ever, that the standards announced in Lemon should be re-
examined and refined in order to make them more useful in
achieving the underlying purpose of the First Amendment.
We must strive to do more than erect a constitutional “sign-
post,” Hunt v. McNair, 413 U. S. 734, 741 (1973), to be fol-
lowed or ignored in a particular case as our predilections may
dictate. Instead, our goal should be “to frame a principle for
constitutional adjudication that is not only grounded in the
history and language of the first amendment, but one that is
also capable of consistent application to the relevant prob-
lems.” Choper, Religion in the Public Schools: A Proposed
Constitutional Standard, 47 Minn. L. Rev. 329, 332-333
(1963) (footnotes omitted). Last Term, I proposed a refine-
ment of the Lemon test with this goal in mind. Lynch v.
Donnelly, 465 U. 8., at — (concurring opinion).

The Lynch -oncurrence suggested that the religious liberty
protected by the Establishment Clause is infringed when the
government makes adherence to religion relevant to a per-
son’s standing in the political community. Direct govern-
ment action endorsing religion or a particular religious prac-
tice is invalid under this approach because it “sends a
message to nonadherents that they are outsiders, not full
members of the political community, and an accompanying
message to adherents that they are insiders, favored mem-
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bers of the political community.” Id., at —. Under this
view, Lemon’s inquiry as to the purpose and effect of a stat-
ute requires courts to examine whether government’s pur-
pose is to endorse religion and whether . e statute actually
conveys a message of endorsement.

The endorsement test is useful because of the analytic con-
tent it gives to the Lemon-mandated inquiry into legislative
purpose and effect. In this country, church and state must
necessarily operate within the same community. Because of
this coexistence, it is inevitable that the secular interests of
Government and the religious interests of various sects and
their adherents will frequently intersect, conflict, and com-
bine. A statute that ostensibly promotes a secular interest
of ten has an incidental or even a primary effect of helping or
hindering a sectarian belief. Chaos would ensue if every
such statute were invalid under the Establishment Clause.
For example, the State could not criminalize murder for fear
that it would thereby promote the Biblical command against
killing. The task for the Court is to sort out those statutes
and government practices whose puvrpose and effect go
against the grain of religious liberty protected by the First
Amendment.

The endorsement test does not preclude government from
acknowledging religion or from taking religion into account in
making law and policy. It does preclude government from
conveying or attempting to convey a message that religion or
a particular religious belief is favored or preferred. Such an
endorsement infringes the religious liberty of the non-
adherent, for “{wlhen the power, prestige and financial sup-
port of government is placed behind a particular religious be-
lief, the indirect coercive pressure upon religious minorities
to conform to the prevailing officially approved religion is
plain.” Engle v. Vitale, 370 U. S., at 431. At issue today is
whether state moment of silence statutes in general, and Ala-
bama’s moment of silence statute in particular, embody an
impermissible endorsement of prayer in public schools.
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A

Twenty-five states permit or require public school teachers
to have studen s observe a moment of silence in their class-
rooms.! A few statutes provide that the moment of silence
is for the purpose of meditation alone. See Ariz. Rev. Stat.
Ann. §15-522 (1984); Corn. Gen. Stat. § 10-16a (1983); R. 1.
Gen. Laws §16-12-3.1 (1981). The typical statute, how-
ever, calls for a moment of silence at the beginning of the
school day during which students may meditate, pray, or re-
flect on the activities of the day. See, e. g., Ark. Stat. Ann.
§80-1607.1 (1980); Ga. Code Ann. §20-2-1050 (1982); Ill.
Rev. Stat. ch. 122, §771 (1983); Ind. Code §20-10.1-7-11
(1982); Kan. Stat. Ann. §72-5308a (1980); Pa. Stat. Ann., Tit.
24, §15-1516.1 (Purdon Supp. 1984). Federal trial courts
have divided on the constitutionality of these moment of si-
lence laws. Compare Gaines v. Anderson, 421 F. Supp. 337
(Mass. 1976) (upholding statute) with May v. Cooperman,
572 F. Supp. 1561 (NJ 1983) (striking down statute); Duffy v.
Las Cruces Public Schools, 557 F. Supp. 1013 (NM 1983)
(same); and Beck - . McElrath, 548 F. Supp. 1161 (MD Tenn.

'See Ala. Code §§16-1--20, 16-1-20.1 (Supp. 1984): Ariz. Rev. Stat.
Ann. §15-522 (1984); Ark. Stat. Ann. § 80-1607.1 (1980); Conn. Gen. Stat.
§10-16a (1983); Del. Code Ann., Tit. 14, §4101 (1981) (as interpreted in
Del. Op. Atty. Gen. 79-1011 (1979)); Fla. Stat. §233.062 (1983); Ga. Code
Ann. §20-2-1050 (1982); Il Rev. Stat., ch. 122, 1771 (1983); Ind. Code
§20-10.1-7-11 (1982); Kan. Stat. Ann. §72.5308a (1980); La. Rev. Stat.
Ann. §17:2116(A) (West 1982); Me. Rev. Stat. Ann., Tit. 20-A, §4805
(1983); Md. Educ. Code Ann. §7-104 (1985); Mass. Gen. Laws Ann., ch. 71,
§1A (1982); Mich. Comp. Laws Ann. §380.1565 (Supp. 1984-1985); N. J.
Stat. Ann. §18A:36-4 (West Supp. 1984-1985); N. M. Stat. Ann.
§22-5-4.1 1981); N. Y. Educ. Law § 302¢-a (McKinney 1981); N. D. Cent.
Code §15-47-30.1 (1981); Ohio Rev. Code Ann. §3313.60.1 (1980); Pa.
Stat. Ann., Tit. 24, §15.1516.1 (Purdon Supp. 1984-1985); R. 1. Gen. Laws
$16-12-3.1 (1981); Tenn. Code Ann. §49-6-1004 (1983); Va. Code
§22.1-203 (1980); W. Va. Const., Art. III, § 15-a. For a useful compari-
son of the provisions of many of these statutes, see Note, Daily Moments of
Silence in Public Schools: A Constitutional Analysis, 58 N. Y. U. L. Rev.
364, 407408 (1983).

AY
e
-
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1982) (same). See also Walter v. West Virginia Board of
Education, Civ. Action No. 84-5366 (SD W. Va., Mar. 14,
1985) (striking down state constitutional amendment). Re-
lying on this Court’s decisions disapproving vocal prayer and
Bible reading in the public schools, see Abington School Dis-
trict v. Schempp, 374 U. S. 203 (1963), Engle v. Vitale,
supra, the courts that have struck down the moment of si-
lence statutes generally conclude that their purpose and ef-
fect is to encourage prayer in public schools.

The Engle and Abingtor decisions are not dispositive on
the constitutionality of moment of silence laws. In those
cases, public school teachers and students led their classes in
devotinnal exercises. In Engle, a New York statute re-
quired teachers to lead their classes in a vocal prayer. The
Court concluded that “it is no part of the business of govern-
ment to compose official prayers for any group of the Ameri-
can people to recite as part of a religious program carried on
by the government.” 370 U. S., at 425. In Abington, the
Court addressed Pennsylvania and Maryland statutes that
authorized morning Bible readings in public schools. The
Court reviewed the purpose and effect of the statutes, con-
cluded that they required religious exercises, and therefore
found them to violate the Establishment Clause. 374 U. S.,
at 223-224. Under all of these statutes, a student who did
not share the religious beliefs expressed in the course of the
exercise was left with the choice of participating, thereby
compromising the nonadherent’s beliefs, or withdrawing,
thereby calling attention to his or her non-conformity. The
decisions acknowledged the coercion implicit under the statu-
tory schemes, see Engle, supra, at 431, but they expressly
turned only on the fact that the government was sponsoring a
manifestly religious exercise.

A state sponsored moment of silence in the public schools is
different from state sponsored vocal prayer or Bible reading.
First, a moment of silence is not inherently religious. Si-
lence, unlike prayer or Bible reading, need not be associated
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with a religioas exercise. Second, a pupil who participates
in a moment of silence need not compromise his or her beliefs.
During a moment of silence, a student who objects to prayer
is left to his or her own thoughts, and is not compelled to lis-
ten to the prayers or thoughts of others. For these simple
reasons, a moment of silence statute does not stand or fall
under the Establishment Clause according to how the Court
regards vocal prayer or Bible reading. Scholars and at least
one member of this Court have recognized the distinction and
suggested that a moment of silence in public schools would be
constitutional. See Abington, supra, at 281 (BRENNAN, J.,
concurring) (“{TThe observance of a moment of reverent si-
lence at the opening of class” may serve “the solely secular
purposes of the devotional activities without jeopardizing
either the religious liberties of any members of the commu-
nity or the proper degree of separation between the spheres
of religion and goverment”); L. Tribe, American Constitu-
tional Law §14-6, p. 829 (1978); P. Freund, The Legal Issue,
in Religion and the Public Schools 23 (1965); Choper, 47
Minn. L. Rev., at 371; Kauper, Prayer, Public Schools, and
the Supreme Court, 61 Mich. L. Rev. 1031, 1041 (1963). As
a general matter, I agree. It is difficult to discern a serious
threat to religious liberty from a room of silent, thoughtful
schoolchildren.

By mandating a moment of silence, a State does not neces-
sarily endorse any activity that might occur during the pe-
riod. Cf. Widmar v. Vincent, 454 U. S. 263, 272, n. 11
(1981) (“by creating a forum the [State] does not thereby en-
dorse or promote any of the particular ideas aired there”).
Even if a statute specifies that a student may choose to pray
silently during a quiet moment, the State has not thereby en-
couraged prayer over other specified alternatives. None-
theless, it is also possible that a moment of silence statute,
either as drafted or as actually implemented, could effec-
tively favor the child who prays over the child who does not.
For example, the message of endorsement would seem ines-
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capable if the teacher exhorts children to use the designated
time to pray. Similarly, the face of the statute or its legisla-
tive history may clearly establish that it seeks to encourage
or promote voluntary prayer over other alternatives, rather
than merely provide a quiet moment that may be dedicated to
prayer by those so inclined. The crucial question is whether
the State has conveyed or attempted to convey the message
that children should use the moment of silence for prayer.?
This question cannot be answered in the abstract, but instead
requires courts to examine the history, language, and admin-
istration of a particular statute to determine whether it oper-
ates as an endorsement of religion. Lynch, 465 U. S., at
—— (concurring opinion) (“Every government practice must
be judged in its unique circusictances to determine whether
it constitutes an endorsement or disapproval of religion”).
Before reviewing Alabama’s moment of silence law to de-
termine whether it endorses prayer, some general observa-
tions on the proper scope of the inquiry are in order. First,
the inquiry into the purpose of the legislature in enacting a
moment of silence law should be deferential and limited.
See Everson v. Board of Education, 330 U. S. 1, 6 (1947)
(courts must exercise “the most extreme caution” in assess-
ing whether a state statute has a proper public purpose). In

*Appellants argue that Zorack v. Clauson, 343 U. S. 306, 313-314
(1952) suggests there is no constitutional infirmity in a State’s encouraging
a child to pray during a moment of silence. The cited dicta from Zorach,
however, is inapposite. There the Court stated that “When the state en-
courages religious instruction ... by adjusting the schedule of public
events to sectarian needs, it follows the best of our traditions.” Ibid. (em-
phasis added). When the State provides a moment of silence during which
prayer may occur at the election of the student, it can be said to be adjust-
ing the schedule of public events to sectarian needs. But when the State
also encourages the student to pray during a moment of silence, it converts
an otherwise inoffensive moment of silence into an effort by the majority to
use the machinery of the State to encourage the minority to participate in a
religious exercise. See Abington School District v. Schempp, 374 U. S.
208, 226 (1963).
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determining whether the government intends a moment of si-
lence statute to convey a message of endorsement or disap-
proval of religion, a court has no license to psychoanalyze the
legislators. See McGowan v. Maryland, 366 U. S. 420, 466
(1961) (opinion of Frankfurter, J.). If a legislature ex-
presses a plausible secular purpose for a moment of silence
statute in either the text or the legislative history,® or if the
statute disclaims an intent to encourage prayer over alterna-
tives during a moment of silence,* then courts should gener-
ally defer to that stated intent. See Committee for Public
Education & Religious Liberty v. Nyquist, 413 U. S. 756,
773 (1973); Tilton v. Richardson, 403 U. S. 672, 678-679
(1971). 1t is particularly troublesome to denigrate an ex-
pressed secular purpose due to post-enactment testimony by
particular legislators or by interested persons who witnessed
the drafting of the statute. Even if the text and official his-
tory of a statute express no secular purpose, the statute
should be held to have an improper purpose only if it is be-
yond purview that endorsement of religion or a religious be-
lief “was and is the law’s reason for existence.” Epperson v.
Arkansas, 393 U. S. 97, 108 (1968). Since there is arguably
a secular pedagogical value to a moment of silence in public
schools, courts should find an improper purpose behind such
a statute only if the statute on its face, in its official legisla-
tive history, or in its interpretation by a responsible adminis-
trative agency suggests it has the primary purpose of endors-
ing prayer. |
JUSTICE REHNQUIST suggests that this sort of deferential
inquiry into legislative purpose “means little,” because “it
only requires the legislature to express any secular purpose
and omit all sectarian references.” Post, at ——. Itisnot a
trivial matter, however, to require that the legislature mani-
fest a secular purpose and omit all sectarian endorsements
fro.- its laws. That requirement is precisely tailored to the

*See, e. g., Tenn. Code Ann. §49-6-1004 (1983).
‘See, e. g., W. Va. Const., Art. IIT, § 15-a.
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Establishment Clause’s purpose of assuring that Government
not intentionally endorse religion or a religious practice. It
is of course possible that a legislature will enunciate-a sham
secular purpose for a statute. I have little doubt that our
courts are capable of distinguishing a sham secular purpose
from a sincere one, or that the Lemon inquiry into the effect
of an enactment would help decide those close cases where
the validity of an expressed secular purpose is in doubt.
While the secular purpose requirement alone may rarely be
determinative in striking down a statute, it nevertheless
serves an important function. It reminds government that
when it acts it should do so without endorsing a particular re-
ligious belief or practice that all citizens do not share. In
this sense the secular purpose requirement is squarely based
in the text of the Establishment Clause it helps to enforce.

Second, the Lynch concurrence suggested that the effect of
a moment of silence law is not entirely a question of fact:

“[Wlhether a government activity communicates en-
dorsement of religion is not a question of simple histori-
cal fact. Although evidentiary submissions may help
answer it, the question is, like the question whether ra-
cial or sex-based classifications communicate an invidi-
ous message, in large part a legal question to be an-
swered on the basis of judicial interpretation of social
facts.” 465 U. S., at — (concurring opinion).

The relevant issue is whether an objective observer, ac-
quainted with the text, legislative history, and implementa-
tion of the statute, would perceive it as a state endorsement
of prayer in public schools. Cf. Bose Corp. v. Consumers
Union of United States, Inc., 466 U.S. —— —— n. 1
(REHNQUIST, J., dissenting) (noting that questions whether
fighting words are “likely to provoke the average person to
retaliation,” Street v. New York, 394 U. S. 576, 592 (1969),
and whether allegedly obscene material appeals to “prurient
interests,” Miller v. California, 413 U. S. 15, 24 (1973), are
mixed questions of law and fact that are properly subject to
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de novo appellate review). A moment of silence law that is
clearly drafted and implemented so as to permit prayer,
meditation, and reflection within the prescribed period, with-
out endorsing one alternative over the others, should pass
this test.

B

The analysis above suggests that moment of silence laws in
many States should pass Establishment Clause scrutiny be-
cause they do not favor the child who chooses to pray during
a moment of silence over the child who chooses to meditate or
reflect. Alabama Code §16-1-20.1 (Supp. 1984) does not
stand on the same footing. However deferentially one ex-
amines its text and legislative history, however objectively
one views the message attempted to be conveyed to the pub-
lic, the conclusion is unavoidable that the purpose of the stat-
ute is to endorse prayer in public schools. I accordingly
agree with the Court of Appeals, 705 F. 2d 1526, 1535 (1983),
that the Alabama statute has a purpose which is in violation
of the Establishment Clause, and cannot be upheld.

In finding that the purpose of Alabama Code § 16-1-20.1 is
to endorse voluntary prayer during a moment of silence, the
Court relies on testimony elicited from State Senator Donald
G. Holmes during a preliminary injunction hearing. Ante, at
——. Senator Holmes testified that the sole purpose of the
statute was to return voluntary prayer to the public schools.
For the reasons expressed above, I would give little, if any,
weight to this sort of evidence of legislative intent. Never-
theless, the text of the statute in light of its official legislative
histozy leaves little doubt that the purpose of this statute cor-
responds to the purpose expressed b7 Senator Holmes at the
preliminary injunction hearing.

First, it is notable that Alabama already had a moment of
silence statute before it enacted § 16-1-20.1. See Ala. Code
§16-1-20, reprinted ante, at —, n. 1. Appellees do not.
challenge this statute—indeed, they concede its validity.
See Brief for Appellees 2. The only significant addition
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made by Alabama Code §16-1-20.1 is to specify expressly
that voluntary prayer is one of the authorized activities dur-
ing a moment of silence. Any doubt as to the legislative pur-
pose of that addition is removed by the official legislative his-
tory. The sole pwrpose reflected in the official history is “to
return voluntary prayer to our public schools.” App. 50.
Nor does anything in the legislative history contradict an in-
tent to encourage children to choose prayer over other alter-
natives during the moment of silence. Given this legislative
history, it is not surprising that the State of Alabama con-
ceded in the courts below that the purpose of the statute was
to make prayer part of daily classroom activity, ard that both
the District Court and the Court of Appeals concluded that
the law’s purpose was to er.courage religious activity. Se:
ante, at —, n. 44. In light of the legislative history and
the findings of the courts below, I agree with the Court that
the State intended Alabama Code §16-1-20.1 to convey a
message that prayer was the endc sed activity during the
state-prescribed moment of silence. While it is therefore
unnecessary also to determine the effect of the statute,
Lynch, 465 U. S., at —— (concurring opinion), it also seems
likely that the message actually conveyed to objective ob-
servers by Alabama Code § 16-1-20.1 is approval of the child

*THE CHIEF JUSTICE suggests that one consequence of the Court’s em-
phasis on the difference between §16-1-20.1 and its predecessor statute
might be to render the Pledge of Allegiance ur.constitutional because Con-
gress amended it in 1954 to add the words “under God.” Post, at —.
disagree. Inmy view, the words “under God” in the Pledge, as codified at
36 U. S. C. §172, serve as a acknowledgement of religion with “the legiti-
mate secular purposes of solemnizing public occasions, [and) exprese:ng
confidence in the future.” Lynch, 465 U. S., at —— (concurring opinion).

I also disagree with THE CHIEF JUSTICE's suggestion that the Court’s
opinion invalidates any moment of silence statute that includes the word
“prayer.” Post, at ——. As noted infra, at —-, “[e]ven if a statute
specifies that a student may choose to pray during a quiet moment, the
State has not thereby encouraged prayer over other specified
alternatives.”

199
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who selects prayer over other alternatives during a moment
of silence.

Given this evidence in the record, candor requires us to ad-
mit that this Alabama statute was intended to convey a mes-
sage of state encouras:ment and endorsement of TehiFon-
In Walz v. Taxz Comm'n, 397 U. S., at 669, the Court sta
that the religion clauses of the First Amendment are flexible -
enough to “permit religious exercise to exist without sponsor-
ship and without interference.” Alabama Code §16-1-20.1
does more than permit prayer to occur during a moment of
silence “without interference.” It endorses the decision to
pray durin oment of silence, and accordingly sponsors a

igious ise. For that reason, I concur in the judg-
ment of the Court.

II

In his dissenting opinion, post, at —, JUSTICE REHN-
QUIST reviews the text and history of the First Amendment
religion clauses. His opinion suggests that a long line of this
Court’s decisions are inconsistent with the intent of the draft-
ers of the Bill of Rights. He urges the Court to correct the
historical inaccuracies in its past decisions by embracing a far
more restricted interpretation of the Establishment Clause,
an interpretation that presumably would permit vocal group
prayer in public schools. See generally R. Cord, Separation
of Church and State (1982).

The United States, in an amicus brief, suggests a less
sweeping modification of Establishment Clause principles.
In the Federal Government’s view, a state sponsored mo-
ment of silence is merely an “accommodation” of the desire of
some public school children to practice their religion by pray-
ing silently. Such an accommodation is contemplated by the

“First Amendment’s guaranty that the Government will not

prohibit the free exercise of religion. Because the moment
of silence implicates free exercise values, the United States
suggests that the Lemon-mandated inquiry into purpose and

)
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effect should be modified. Brief for United States as Ami-
cus Curiae 22.

There is an element of truth and much helpful analysis in
each of these suggestions. Particularly when we are inter-
preting the Constitution, “a page of history is worth a volume
of logic.” New York Trust Co. v. Eisner, 256 U. S. 345, 349
(1921). Whatever the provision of the Constitution that is at
issue, I continue to believe that “fidelity to the notion of con-
stitutional—as opposed to purely judicial—limits on govern-
mental action requires us to impose a heavy burden on those
who claim that practices accepted when [the provision] was
adopted are now constitutionally impermissible.” Tennessee
v. Garner, 471 U. S. —, —— (1985) (dissenting opinion).
The Court properly looked to history in upholding legislative
prayer, Marsh v. Chambers, 463 U. S. 783 (1983), property
tax exemptions for houses of worship, Walz v. Tax Comm’n,
supra, and Sunday closing laws, McGowan v. Maryland, 366
U. S. 420 (1961). As Justice Holmes once observed, “[ilf a
thing has been practised for two hundred years by common
consent, it will need a strong case for the Fourteenth Amend-
ment to affect it.” Jackman v. Rosenbaum Co., 260 U. S,
22, 31 (1922).

JUSTICE REHNQUIST does not assert, however, that the
drafters of the First Amendment expressed a preference for
prayer in public schools, or that the practice of prayer in pub-
lic schools enjoyed uninterrupted government endorsement
from the time of enactment of the Bill of Rights to the
present era. The simple truth is that free public education
was virtually non-existent in the late eighteenth century.
See Abington, 374 U. S., at 238, and n. 7T (BRENNAN, J., con-
curring). Since there then existed few government-run
schools, it is unlikely that the persons who drafted the First
Amendment, or the state legislators who ratified it, antici-
pated the problems of interaction of church and state in the
public schools. Sky, The Establishment Clause, the Con-
gress,-and the Schools: An Historical Perspective, 52 Va. L.
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Rev. 1395, 1403-1404 (1966). Even at the time of adoption
of the Fourteenth’Amendment, educatior: in Southern States
was still primarily in private hands, and the movement to-
ward free public schools supported by general taxation had
not taken hold. Brown v. Board of Education, 347 U. S.
483, 489-490 (1954).

This uncertainty as to the intent of the Framers of the Bill
of Rights does not mean we should ignore history for guid-
ance on the role of religion in public education. The Court
has not done so. See, e. g., Illinois ex rel. McCollum v.
Board of Education, 333 U. S. 203, 212 (1948) (Frankfurter,
J., concurring). When the intent of the Framers is unclear,
I believe we must employ both history and reason in our anal-
ysis. The primary issue raised by JUSTICE REHNQUIST's
dissent is whether the historical fact that our Presidents have
long calle:d for public prayers of Thanks should be dispositive
on the constitutionality of prayer in public schools.® I think
not. At the very least, Presidential proclamations are
distinguishable from school prayer in that they are received
in a non-coercive setting and are primarily directed at adults,
who presumably are not readily susceptible to unwilling reli-
gious indoctrination. This Court’s decisions have recognized
a distinction when government sponsored religious exercises
are directed at impressionable children who are required to
attend school, for then government endorsement is much
more likely to result in coerced religious beliefs. See, e. g.,
Marsh v. Chambers, supra, at —; Tilton v. Richardson,
403 U. S., at 686. Although history provides a touchstone
for constitutional problems, the Establishment Clause con-
cern for reli;rious liberty is dispositive here.

‘Even assuming a taxpayer could establish standing to challenge such a
practice, see Valley Forge Christian Collage v. Americans United for
Separation of Church and State, Inc., 464 U. S. 464 (1982), these Presi-
dential proclamations would probably withstand Establishment Clause
scrutiny given their long history. See Marsh v. Chambers, 463 U. S. 783
(1983).
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The element of truth in the United States’ arguments, I be-
lieve, lies in the suggestion that Establishment Clause analy-
sis must comport with the mandate of the Free Exercise
Clause that government make no law prohibiting tiie free ex-
ercis2 of religion. Our cases have interpreted the Free Ex-
ercise Clause to compel the Government to exempt persons
from some generally applicable government requirements so
as to permit those persons to freely exercise their religion.
See, e. g., Thomas v. Review Board of the Indiana Employ-
ment Security Division, 450 U. S. 707 (1981); Wisconsin v.
Yoder, 406 U. S. 205 (1972); Sherbert v. Verner, 374 U. S.
398 (1903). Even where the Free Exercise Clause does not
compel the Government to grant an exemption, the Court has
suggested that the Government in some circumstances may
voluntarily choose to exempt religious observers without vi-
olating the Establishment Clause. See, e. g., Gillette v.
United States, 401 U. S. 437, 453 (1971); Braunfeld v.
Brown, 366 U. S. 539 (1961). The challenge posed by the
United States’ argument is how to define the proper Estab-
lishment Clause limits on voluntary government efforts to fa-
cilitate the free exercise of religion. On the one hand, a rigid
application of the Lemon test would invalidate legislation ex-
empting religious observers from generally applicable gov-
ernment obligations. By definition, such legislation has a re-
ligious purpose and effect in promoting the fre. exercise of
religion. On the other hand, judicial deference to all legisla-
tion that purports to facilitate the free exercise of religion
would completely vitiate the Establishment Clause. Any
statute pertaining to religion cau be viewzd as an “accommo-
dation” of free exercise rights. Indeed, the statute at issue
in Lemon, which provided salary supplements, textbooks,
and instructional materials to Pennisylvania parochial schools,
can be viewed as an accommodation of the religious beliefs of
parents who choose to send their children to religious
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It is obvious that the either of the two Religion Clauses, “if
expanded to a logical extreme, would tend to clash with the
other.” Walz, 397 U. S., at 668-669. The Court has long
exacerbated the conflict by calling for government “neutral-
ity” toward religion. See, ¢. g., Committee Jor Public Edu-
cation & Religious Liberty v. Nyquist, 413 U. S. 756 (1978),
Board of Education v. Allen, 392 U. S. 236 (1968). It is dif-
ficult to square any notion of “complete neutrality,” ante, at
——, with the mandate of the Free Exercise Clause that gov-
ernment must sometimes exempt a religious observer from
an otherwise generally applicable obligation. A government
that confers a benefit on a1 explicitly religious basis is not
neutral toward religion. See Welsh v. United States, 398
U. S. 833, 372 (1970) (WHITE, J., dissenting).

The solution to the conflict between the religion clauses lies
not in “neutrality,” but rather in identifying workable limits
to the Government's license to promote the free exercise of
religion. The text of the Free Exercise Clause speaks of
laws that prohibit the free exercise of religion. On its face,
the Clause is directed at government interference with free
exercise. Given that concern, one can plausibly assert that
government pursues free exercise clause values when it lifts
a government-imposed hurden on the frei exercise of reli-
gion. If a statute ‘al'; within this category, then the stand-
ard Establishment Clause test should be modified accord-
ingly. It is disingenuous to look for a purely secular purpose
when the manifest objective of a statute is to facilitate the
free exercise of religion by lifting a government-imposed bur-
den. Instead, the Court should simply acknowledge that the
religious purpose of such a statute is legitimated by the Free
Exercise Clause. I would also go further. In assessing the
effect of such a statute—that is, in determining whether the
statute conveys the message of endorsemeat of religion or a
particular religious belief—courts should assume that the
“objective observer,” ante, at —, is acquainted with the
Free Exercisc Clause and the values it promotes. Thus indi-
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vidual perceptions, or resentment that a religious observer i$
exempted from a particular government requirement, would
be entitled to little weight if the Free Exercise Clause
strongly supported the exemption.

While this “accommodation” analysis would help reconcile
our Free Exercise and Establishment Clause standards, it
would not save Alabama’s moment of silence law. If we as-
sume that the religious activity that Alabama seeks to pro-
tect is silent prayer, then it is difficult to discern any state-
imposed burden on that activity that is lifted by Alabama
Code §16-1-20.1. No law prevents a student who is so in-
clined from praying silently in public schools. Moreover,
state law already provided a moment of silence to these ap-
pellees irrespective of Alabama Code §16-1-20.1. See Ala.

Code §16-1-20. Of course, the State might argue that —

§16-1-20.1 protects not silent prayer, but rather group silént
prayer under State sponsorship. Phrase” in these terms,
the burden Tifted by the statute is not one imposed by the

State of Alabama, but by the Establishment Clause as inter-
preted in Engle and Abington. Inmy view, it is beyond the™

authority of the State of Alabama to remove burdens im-
posed by the Constitution itself. I conclude that the Ala-
bama statute at issue today lifts no state-imposed burden on
the free exercise of religion, and accordingly cannot properly
be viewed as an accommodation statute.

III

The Court does not hold that the Establishment Clause is
so hostile to religion that it precludes the States from afford-
ing schoolchildren an opportunity for voluntary silent prayer.
To the contrary, the moment of silence statutes of many
States should satisfy the Establishment Clause standard we
have here aprlied. The Court holds only that Alabama has
intentionally crossed the line between creating a quiet mo-
ment during which those so inclined may pray, and affirma-
tively endorsing the particular religious practice of prayer.

~
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This line may be a fine one, but our precedents and the prin-
ciples of religious liberty require that we draw it. In my
view, the judgment of the Court of Appeals must be
affirmed.
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CHIEF JUSTICE BURGER, dissenting.

Some who trouble to read the opinions in this case will find
it ironic—perhaps even bizarre—that on the very day we
heard arguments in this case, the Court’s session opened
with an invocation for Divine protection. Across the park a
few hundred yards away, the House of Representatives and
the Senate regularly open each session with a prayer. These
legislative prayers are not just one minute in duration, but
are extended, thoughtful invocations and prayers for Divine
guidance. They are given, as they have been since 1789, by
clergy appointed as official Chaplains and paid from the
Treasury of the United States. Congress has also provided
chapels in the Capitol, at public experse, where Members
and others may pause for prayer, meditation—or a moment
of silence.

Inevitably some wag is bound to say that the Court’s hold-
ing today reflects a belief that the historic practice of the
Congress and this Court is justified because members of the
Judiciary and Congress are more in need of Divine guidance

“967 0 - 86 - 9
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than are schoolchildren. Still others will say that all this
controversy is “much ado about nothing,” since no power on
earth—including this Court and Congress—can stop any
teacher from opening the school day with a moment of silence
for pupils to meditate, to plan their day—or to pray if they
voluntarily elect to do so.
I make several points about today’s curious holding.
(a)_It makes no sense to say that Alabama has “endorsed a
r prayer” by merely enacting a new statute “tr specify ex-
pressly that voluntary prayer is one of the authorized activi-
lies during a moment of silence,” ante, at 12 (O'ConNoOR, J.,
concurring in the judgment) (emphasis added). To suggest
that a moment-of-silence statute that includes the word
“prayer” unconstitutionally endorses religion, while one that
simply provides for a moment of silence does not, manifests
nﬂeutrality but hostility toward religion. For decades our
opinions have stated that hostility toward any religion or to-
ward all religions is as much forbidden by the Constitution as
is an official establishment of religion. The Alabama legisla-
ture has no more “endorsed” religion than a state or the Con-
gress does when it provides for legjslative chaplains, or than
this Court does when it opens each session with an invoration -
k to God. Today’s decision recalls the observations of Justice
~ Goldberg:

“{Untutored devotion to the concept of neutrality can
lead to invocation or approval of results which partake
not simply of that noninterference and noninvolvement
with the religious which the Constitution commands, but
of a brooding and pervasive dedication to the secular and
a passive, or even active, hostility to the religious.
Such results are not only not compelled by the Constitu-
tion, but, it seems to me, are prohibited by it.”

School District v. Schempp, 374 U. S. 203, 306 (1963)
(concurring opinion).

(-
{.
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(b) The inexplicable aspect of the foregoing opinions, how-
ever, is what they advance as support for the holding con-
cerning the purpose of the Alabama legislature. Rather
than determining legislative purpose from the face of the
statute as a whole,' the opinions rely on three factors in
concluding that the Alabama legislature had a “wholly reli-
gious” purpose for enacting the statute under review, Ala.
Code §16-1-20.1 (Supp. 1984): (i) statements of the statute’s
sponsor, (ii) admissions in Governor James’ Answer to the
Second Amended Complaint, and (iii) the difference between
§ 16-1-20.1 and its predecessor statute.

Curiously, the opinions do not mention that all of the spon-
sor's statements relied upon—including the statement “in-
serted” into the Senate Journal—were made after the legisla-
ture had passed the statute; indeed, the testimony that the
Court finds critical was given well over a year after the stat-
ute was enacted. As even the appellees concede, see Brief
for Appellees 18, there is not a shred of evidence that the leg-
islature as a whole shared the sponsor’s motive or that a ma-
Jority in either house was even aware of the sponsor’s view of
the bill when it was passed. The sole relevance of the spon-
sor’s statements, therefore, is that they reflect the personal,
subjective motives of a single legislator. No case in the 195-
year history of this Court supports the disconcerting idea
that post-enactment statements by individual legislators are
relevant in determining the constitutionality of legislation.

Even if an individual legislator’s after-the-fact statements
could rationally be considered relevant, all of the opinions fail
to mention that the sponsor also testified that one of his pur-
poses in drafting and sponsoring the moment-of-silence bill

'The foregoing opinions likewise completely ignore the statement of
purpose that accompanied the moment-of-silence bill throughout the legis-
lative process: “To permit a period of silence to be observed for the purpose
of meditatiin or voluntary prayer at the commencement of the first class of
each day in all public schools.” 1981 Ala. Senate J. 14 (emphasis added).
See also id., at 150, 307, 410, 535, 938, 967.

{0
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was to clear up a widespread misunderstanding that a school-
child is legally prohibited from engaging in silent, individual
prayer once he steps inside a public school building. See
App. 53-54. That testimony is at least as important as the
statements the Court relies upon, and surely that testimony
manifests a permissible purpose.

The Court also relies on the admissions of Governor James’
Answer to the Second Amended Complaint. Strangely,
however, the Court neglects to mention that there was no
trial bearing on the constitutionality of the Alabama statutes;
trial became unnecessary when the District Court held that
the Establishment Clause does not apply to the states.? The
absence of a trial on the issue of the constitutionality of
§16-1-20.1 is significant because the Answer filed by the
State Board and Superintendent of Education did not make
the same admissions that the Governor’s Answer made. See
1 Record 187. The Court cannot know whether, if this case
had been tried, those state officials would have offered evi-
dence to contravene appellees’ allegations concerning legisla-
tive purpose. Thus, it is completely inappropriate to accord
any relevance to the admissions in the Governor’s Answer.

The several preceding opinions conclude that the principal
difference between §16-1-20.1 and .ts predecessor statute
proves that the sole purpose behind the inclusion of the
phrase “or voluntary prayer” in §16-1-20.1 was to endorse
and promote prayer. This reasoning is simply a subtle way
of focusing exclusively on the religious component of the
statute rather than examining the statute as a whole. Such
logic—if it can be called that—would lead the Court to hold,
for example, thai a state may enact a statute that provides
reimbursement for bus transportation to the parents of all
schoolchildren, but raay not add parents of parochial school
students to an existing program providing reimbursement for
parents of public school students. Congress zmended the

*The four days of trial to which the Court refers concerned only the
alleged practices of vocal, group prayer in the classroom.

ot
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statutory Pledge of Allegiance 31 years ago to add the words
“under God.” Act of June 14, 1954, Pub. L. 396, 68 Stat.
249. Do the several opinions in support of the judgment
today render the Pledge unconstitutional? That would be
the consequence of their method of focusing on the difference
between § 16-1-20.1 and its predecessor statute rather than
examining § 16-1-20.1 as a whole.* Any such holding would
of course make a mockery of our decisionmaking in Establish-
ment Clause cases. And even were the Court’s method cor-
rect, the inclusion of the words “or voluntary prayer” in
§ 16-1--20.1 is wholly consistent with the clearly permissible
purpose of clarifying that silent, voluntary prayer is not for-
bidden in the public school building.*

(c) The Court’s extended treatment of the “test” of Lemon
v. Kurtzman, 403 U. S. 602 (1971), suggests a naive pre-
occupation with an easy, bright-line approach for addressing
constitutional issues. We have repeatedly cautioned that
Lemon did not establish a rigid caliper capable of resolving
every Establishment Clause issue, but that it sought only to
provide “signposts.” “In each [Establishment Clause] case,
the inquiry calls for line drawing; no fixed, per se rule can be
framed.” Lynch v. Donnelly, 465 U. S. —, —— (1984).
In any event, our responsibility is not to apply tidy formulas

*The House Report on the legislation amr2nding the Pledge states that
the purpose of the amendment was to affirm the principle that “our people
and our Government [are dependent] upon the moral directions of the Cre-
ator.” H. R. Rep. No. 1693, 83d Cong., 2d Sess. 2, reprinted in 1954
U. 8. Code Cong. & Admin. News 2339, 2340. If this is simply “acknowl-
edgement,” not “endorsement,” of religion, see ante, at 12, n. 5 (0’Con-
NOR, J., concurring in the judgment), the distinction is far too infinitesimal
for me to grasp.

‘The several opinions suggest that other similar statutes may survive
today’s decision. See ante, at 20; ante, at 1-2 (POWELL, J., concurring);
ante, at 12, n. 5 (O'CONNOR, J., concurring in the judgment). If this is
true, these opinions become even less comprehensible, given that the
Court holds this statute invalid when there is no legitimate evidence of “im-
permissible” purpose; there could hardly be less evidence of “impermissi-
ble” purpose than was shown in this case.
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by rote; our duty is to determine whether the statute or prac-
tice at issue is a step toward establishing a state religion.
Given today’s decision, however, perhaps it is understand-
able that the opinions in support of the judgment all but
ignore the Establishment Clause itself and the concerns that
underiie it.

d) The notion that the Alabama statute is a step toward
creating an established church borders on, if it does not tres-
pass into, the ridiculous. The statute does not remotely
threaten religious liberty; it affirmatively furthers the values
of religious freedom and tolerance that the Establishment
Clause was designed to protect. Without pressuring those
who do not wish to pray, the statute simply creates an oppor-
tunity to think, to plan, or to pray if one wishes—as Congress
does by providing chaplains and chapels. 1t accommodates
the purely private, voluntary religious choices of the individ-
ual pupils who wish to pray while at thé same time cre ;
time for nonreligious reflection for those who do not chigose to
pray. The statute also provides a meaningful opportunity
for schoolchildren to appreciate the absoiute cons

right of each individual to worski eve as the individ-
ual wishes. The statute “endorses” only the view that the
religious observances of others shou tolera and,

where possible, accommodated. _If the government ma¥ not
accommodate religious needs when it does so in a who y
neutral and noncoercive manner, the “benevolent mentratity
that we have Tong considered the co:rect constitutional stand-
ard will quickly translate into the “callous indifference” that
the Court has consistently held the Establishment Clause
does not require. -
—The Court today has ignored the wise admonition of Justice
Goldberg that “the measure of constitutional adjudication is
the ability and willingness to distinguish between real threat
and mere shadow.” School District v. Schempp, 374 U. S.
203, 308 (1963) (concurring opinion). The innocuous statute
that the Court strikes down does not even rise to the level of
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“mere shadow.” JUSTICE O’CONNOR paradoxically acknowl-
edges, “It is difficult to discern a serious threat to religious
liberty from a room of silent, thoughtful schoolchildren.”
Ante, at 7.° I would add to that, “even if they choose to
pray-”

The mountains have labored and brought forth a mouse.*

*The principal plaintiff in this action has stated: “‘I probably wouldn’t
have brought the suit just on the silent meditation or prayer statute . . . .
If that’s all that existed, that wouldn’t have caused me much concern, un-
less it was implemented in a way that suggested prayer was the preferred
activity.”” Malone, Prayers for Relief, 71 A.B.A. J. 61, 62, col. 1 (Apr.
1985) (quoting Ishmael Jaffree).

¢Horace, Epistles, bk. IIi (Ars Poetica), line 139.
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SUPREME COURT OF THE UNITED STATES

Nos. 83-812 aAND 83-929

GEORGE C. WALLACE, GOVERNOR OF THE STATE
OF ALABAMA, ET AL., APPELLANTS

83-812 v.

ISHMAEL JAFFREE ET AL.

DOUGLAS T. SMITH, ET AL., APPELLANTS
83-929 2.
ISHMAEL JAFFREE ET AL.

ON APPEALS FROM THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

(June 4, 1985]

JUSTICE WHITE, dissenting.

For the most part agreeing with the opinion of the Chief
Justice, I dissent from the Court’s Jjudgment invalidating Ala-
bama Code § 16-1-20.1. Because I do, it is apparent that in
my view the Firct Amendment does not proseribe either (1)
statutes authorizing or requiring in so many words a moment
of silence before classes begin or (2) a statute that provides,
when it is initially passed, for a moment of silence for medita-
tion or prayer. As I read the filed opinions, a majority of the
Court would approve statutes that provided for a moment of
silence but did not mention prayer. But if a student asked
whether he could pray during that moment, it is dificult to

believe that the teachér couid not answer in the affirmative.
If that is the case, I would not invalidate a statute that at the

outset provided the legislative answer to the question “May 1
\’”P_ 4 question May i

pray’” This is so even if the Alabama statute js infirm,

which I do not believe it is, because of its peculiar legislative
history.
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I appreciate JUSTICE REHNQUIST's explication of the his-
tory of the religion clauses of the First Amendment.
Against that history, it would be quite understandable if we
undertook to reassess our cases dealing with these clauses,
particularly those dealing with the Establishment Clause.
Of course, I have been out of step with many of the Court’s
decisions dealing with this subject matter, and it is thus not
surprising that I would support a basic reconsideration of our
precedents.




242

SUPREME COURT OF THE UNITED STATES

Nos. 83-812 AND 83-929

GEORGE C. WALLACE, GOVERNOR OF THE STATE
OF ALABAMA, ET AL., APPELLANTS
83-812

v
ISHMAEL JAFFREE ET AL.

DOUGLAS T. SMITH, ET AL., APPELLANTS
83-929 ]
ISHMAEL JAFFREE ET AL.

ON AFFEALS FROM THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

[June 4, 1835]

JUSTICE REHNQUIST, dissenting.

Thirty-eight years ago this Court, in Everson v. Board of
Education, 330 U. S. 1, 16 (1947) summarized its exegesis of
Establishment Clause doctrine thus:

“In the words of Jefferson, the clause against establish-
ment of religion by law was intended to erect ‘a wall
of separation between church and State.’ Reynolds v.
United States, [98 U. S. 145, 164 (1879)].”

This language from Reynolds, a case involving the Free Ex-
ercis “lause of the First Amendment rather than the Estab-
lishment Clause, quoted from Thomas Jefferson’s letter to
the Danbury Baptist Association the phrase “I contemplate
with sovereign reverence that act of the whole American peo-
Ple which declared that their legislature should ‘make no law
respecting an establishment of religion, or prohibiting the
free exercise thereof,’ thus building a wall of separation be-
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tween church and State.” 8 Writings of Thomas Jefferson
113 (H. Washington ed. 1861).

It is impossible to build sound cons' itutional doctrine upon
a mistaken understanding of constitutional history, but un-
fortunately the Establishment Clause has been expressly
freighted with Jefferson’s misleading metaphor for nearly
forty years. Thomas Jefferson was of course in France at
the time the constitutional amendments known as the Bill of
Rights were passed by Congress and ratified by the states.
His letter to the Danbury Baptist Association was a short
note of courtesy, written fourteen years after the amend-
ments were passed by Congress. He would seem to any de-
tached observer as a less than ideal source of contemporary
history as o the meaning of the Religion Clauses of the First
Amendment.

Jefferson’s fellow Virginian James Madison, with whom he
was joined in the battle for the enactment of the Virginia
Statute of Religious Liberty of 1786, did play as large = part
as anyone in the drafting of the Bill of Rights. He h.! two
advantages over Jefferson in this regard: he was present in
the United States, and he was a leading member of the First
Congress. But when we turn to the record of the proceed-
ings in the First Congress leading up to the adoption of the
Establishment Clause of the Constitution, including Madi-
son’s significent contributions thereto, we see a far different
picture of its purpose than the highly simplified “wall of sepa-
ration between church and State.”

During the debates in the thirteen colonies over ratification
of the Constitution, one of the arguments frequently used by
opponents of ratification was that without a Bill of Rights
guaranteeing individual liberty the new general government
carried with it a potential for tyranny. The typical response

'12eynolds is the only authority cited as direct precedent for the “wall of
separation theory.” 330 U. S., at 16. Reynolds is truly inapt; it dealt
with a Mormon’s Free Exercise Clause challenge to a federal polygamy
law.
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to this argument on the part of those who favored ratification
was that the general government established by the Con-
stitution had only delegated powers, and that these delegated
powers were 50 limited that the government would have no
occasion to violate individual liberties. This response satis-
fied some, but not others, and of the eleven colonies which
ratified the Constitution by early 1789, five proposed one
or another amendments guaranteeing individual liberty.
Three—New Hampshire, New York, and Virginia—included
in one form or another a declaration of religious freedom.
See 3 J. Elliot, Debates on the Federal Constitution 659
(1891); 114d., at 328. Rhode Island and North Carolina flatly
refused to ratify the Constitution in the absence of amend-
ments in the nature of a Bill of Rights. 1 id., at 334; 4 at 244.
V#=ja and North Carolina proposed identical guarantees of
religious [ -eedom:
“lAl m 1 have an equal, natural and unaliena’ "> right
to the fr 2 exercise of religion, according to the dictates
of corscience, and that no particular religious sect or
society ought to be favored or established, by law, in
preference to others.” 3 id., at 659; 4 id., at 244.?

On June 8, 1789, James Madison rose in the House of Rep-
resentatives and “reminded the House that this was the day
that he had heretofore named for bringing forward amend-
ments to the Constitution.” 1 Annals of Cong. 424. Madi-
son’s subsequent remarks in urging the House to adopt his
drat _; of the proposed amendments were less those of a dedi-
caved advocate of the wisdom of such measures than those
of a prudent statesman seeking the enactment of measures
ought by a number of his fellow citizens which could surely
do no harm and might do a great deal of good. He said, inter
alia:

*The New York and Rhode Island proposals were quite similar. They
stated that no particular “religious sect or society ought to be favored or

established by law in preference to others.” 1 Elliot’s Debates, at 328; id,,
at 334

N L4
4 ‘J
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“It appears to me that this House is bound by every mo-
tive of prudence, not to let the first session pass over
without proposing to the State Legislatures, some things
to be incorporated into the Constitution. that will render
it as acceptable to the whole people of the United States,
as it has been found acceptable to a majority of them.
I wish, among other reasons why something should be:
done, that those who had been friendly to the adoption of
this Constitution may have the opportunity of proving to
those who were opposed to it that they were as sincerely
devoted to liberty and a Republican Government, as
those who charged them with wishing the adoption of
this Constitution in order to lay the foundation of an
aristocracy or despotism. It will be a desirable thing to
extinguish from the bosom of every member of the com-
munity, any apprehensions that there are those among
his countrymen who wish to deprive them of the liberty
for which they valiantly fought and honorably bled.
And if there are amendments desired of such a nature as
will not injure the Constitution, and they can be in-
grafted so as to give satisfaction to the doubting part of
our fellow-citizens, the friends of the Federal Govern-
ment will evince that spirit of deference and concession
for which they have hitherto been distinguished.” Id.,
at 431-432.

The language Madison proposed for what ultimately be-
came the Religion Clauses of the First Amendment was this:

“The civil rights of none shall be abridged on account of
religious belief or worship, nor shall any national religion
be established, nor shall the full and equal rights of con-
science be in any manner, or on any pretext, infringed.”
Id., at 434.

On the s. e day that Madison proposed them, the amend-
ments which formed the basis for the Bill of Rights were re-
ferred by the House to a committee of the whole, and after
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several weeks’ delay were then referred to a Select Commit-
tee consisting of Madison and ten others. The Committee
revised Madison’s proposal regarding the establishment of
religion to read:

“INJo religion shall be established by law, nor shall the
equal rights of conscience be infringed.” Id., at 729,

The Committee’s proposed revisions were debated in the
House on August 15, 1789. The entire debate on the Reli-
gion Clemses is contained in two full columns of the “Annals,”
and does not seem particularly illuminating. See id., at
729-731. Representative Peter Sylvester of New York ex-
pressed his dislike for the revised version, because it might
have a tendency “to abolish religion altogether.” Represent-
ative John Vining suggested that the two parts of the sen-
tence be transposed; Representative Elbridge Gerry thought
the language should be changed to read “that no rzligious
doctrine shall be established by law.” Id., at 729. Roger
Sherman of Connecticut had the traditional reason for oppos-
ing provisions of a Bill or Rights—that Congress had no dele-
gated authority to “make religious establishments”—and
therefore he opposed the adoption of the amendment. Rep-
resentative Daniel Carroll of Maryland thought it desirable to
adopt the words proposed, saying “lh]e would not contend
with gentlemen about the phraseology, his object was to se-
cure the substance in such a manner as to satisfy the wishes
of the honest part of the community.”

Madison then spoke, and said that “he apprehended the
meaning of the words to be, that Congress should not estab-
lish a religion, and enforce the legal observation of it by law,
nor compel men to worship God in any manner contrary to
their conscience.” Id., at 730. He said that some of the
state conventions had thought that Congress might rely on
the “necessary and proper” clause to infringe the rights of
conscience or to establish a national religion, and “to prevent
these effects he presumed the amendment was intended, and
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he thought it as well expressed as the nature of the language
would admit.” Ibid.

Representative Benjamin Huntington then expressed the
view that the Committee’s language might “be taken ir. such
latitude as to be extremely hurtful to the cause of religion.
He understood the amendment to mean what had been ex-
pressed by the gentleman from Virginia; but others might
find it convenient to put another construction upon it.”
Huntington, from Connecticut, was concerned that in the
New England states, where state established religions were
the rule rather than the exception, the federal courts might
not be able to entertain claims based upon an obligation
under the bylaws of a religious organization to contribute to
the support of a minister or the building of a place of worship.
He hoped that “the amendment would be made in such a way
as to secure the rights of conscience, and a free exercise of
the rights of religion, but not to patronise those who pro-
fessed no religion at all.” Id., at 730-731.

Madison responded that the insertion of the word “na-
tional” before the word “religion” in the Committee version
should satisfy the minds of those who had criticized the lan-
guage. “He believed that the people feared one sect might
obtain a pre-eminence, or two combine together, and estab-
lish a religion to which they would compel others to conform
He thought that if the word ‘national’ was introduced, it,
would point the amendment directly to the object it was in-
tended to prevent.” Id., at 731. Representative Samuel
Livermore expressed himself as dissatisfied with Madison’s
proposed amendment, and thought it would be better if the
Committee language were altered to read that “Congrers
shall make no laws touching religion, or infringing the rights
of conscience.” Ibid.

Representative Gerry spoke in opposition to the use of the
word “national” because of strong feelings expressed during
the ratification debates that a federal government, not a na-
tional government, was created by the Constitution. Madi-

S
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son thereby withdrew his proposal but insisted that his refer-
ence to a “national religion” only referred to a national
establishment and did not mean that the goverment was a na-
tional one. The question was taken on Repres. tative Liv-
ermore’s motion, which passed by a vote of 31 for and 20
against. Ibid.

The following week, without any apparent debate, the
House voted to alter the language of the Religion Clause to
read “Congress shall make no law establishing religion, or
to prevent the free exercise thereof, or to infringe the rights
of conscience.” Id., at 766. The floor debates in the Senate
Wwere secret, and therefore not reported in the Annals. The
Senate on September 3, 1789 considered several different -
forms of the Religion Amendment, and reported this lan-
guage back to the House;

“Congress shall make no law establishing articles of faith
or a mode of worship, or prohibiting the free exercise of
religion.”
C. Antieau, A. Downey, & E. Rober*s, Freedom From Fed-
eral Establishment 130 (1964).
The House refused to accept the Senate’s changes in the
Bill of Rights and asked for a conference; the version which
emerged from the conference was that which ultimately

found its way into the Constitution as a part of the First
Amendment.

“Congress shall make no law respecting an estab-
lishment of religion, or prohibiting the free exercise
thereof.”

The House and the Senate both accepted this language on
successive days, and the amendment was proposed in this
form.

On the basis of the record of these proceedings in the
House of Representatives, James Madison was undoubtedly
the most imporiant architect among the members of the
House of the amendments which became the Bill or Rights,

~
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but it was James Madison speaking as an advocate of sensible
legislative compromise, not as an advocate of incorporating
the Virginia Statute of Religious Liberty into the United
States Constitution. During the ratification debate in the
Virginia Convention, Madison had actually opposed the idea
of any Bill of Rights. His sponsorship of the amendments in
the House was obviously not that of a zealous believer in the
necessity of the Religion Clauses, but of one who felt it might
do some good, could do no harm, and would satisfy those who
had ratified the Constitution on the condition that Congress
propose a Bill of Rights.® His original language “nor shall
any national religion be established” obviously does not con-
form to the “wall of separation” between church and State
idea which latter day commentators have ascribed to him.
His explanation on the floor of the meaning of his language—
“that Congress should not establish a religion, and enforce
the legal observation of it by law” is of the same ilk. When
he replied to Huntington in the debate over the proposal
which came from the Select Committee of the House, he
urged that the language “no religion shall be established by
law” should be amended by inserting the word “national” in
front of the word “religion.” _

It seems indisputable from these glimpses of Madison’s
thinking, as reflected by actions on the floor of the House in
1789, that he saw the amendment as designed to prohibit the
establishment of a national religion, and perhaps to prevent
discrimination among sects. He did not see it as requiring
neutrality on the part of government between religion and ir-
religion. Thus the Court’s opinion in Everson—while cor-
rect in bracketing Madison and Jefferson together in their
exertions in their home state leading to the enactment of the

*In a letter he sent to Jefferson in France, Madison stated that he did
not see much importance in a Bill of Rights but he planned to support it
bc ause it was “anxiously desired by others . . . [and] it might be of use,
and if properly executed could not be of disservice.” 5 Writings of James
Madison 271 (G. Hunt ed. 1904).
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Virginia Statute of Religious Liberty—is totally incorrect in
suggesting that Madison carried these views onto the floor of
the United States House of Representatives when he pro-
posed the language which would ultimately become the Bill of
Rights. '

The repetition of this error in the Court’s cgpinion in Illi-
nois ex rel. McCollum v. Board of Education, 333 U. S. 203
(1948), and, inter alia, Engel v. Vitale, 370 U. S. 421 (1962),
does not make it any sounder historically. Finally, in Abing-
ton School District v. Schempp, 374 U. S. 203, 214 (1963) the
Court made the truly remark: ble statement that “the views
of Madison and Jefferson, preceded by Roger Williams came
to be incorporated not only in the Federal Constitution but
likewise in those of most of our States” (footnote omitted).
On the basis of what evidence we have, this statement is de-
monstrably incorrect as a matter of history. And its repe-
tition in varying forms in succeeding opinions of the Court
can give it no more authority than it possesses as a matter of
fact; stare decisis may bind courts as to matters of law, but it
cannot bind them as to matters of history.

None of the other Members of Congress who spoke during
the August 15th debate expressed the slightest indication
that they thought the language before them from the Select
Committee, or the evil to be aimed at, would require that the
Government be absolutely neutral as between religion and ir-
religion. The evil to be aimed at, so far as those who spoke
were concerned, appears to have been the establishment of a
national church, and perhaps the preference of one religious
whether the Government might aid all religions evenhand-
edly. If one were to follow the advice of JUSTICE BRENNAN,

‘State establishments were prevalent tiroughout ‘he late Eighteenth
and early Nineteenth Centuries. See Massachusetts Constitution of 1780,
Part, 1, Art. III; New Hampshire Constitution of 1784, Art. VI; Maryland
Declaration of Rights of 1776, Art. XXXIII; Rhode Island Charter of 1633
(superseded 1842).
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concurring in Abington School District v. Schempp, supra at
236, and construe the Amendment in the light of what par-
ticular “practices ... challenged threaten those conse-
quences which the Framers deeply feared; whether, in short,
they tend to promote that type of interdependence between
religion and state which the First Amendnent was designed
to prevent,” one would have to say that the First Amend-
ment Establishment Clause should be read no more broadly
than to prevent the establishment of a national religion or the
governmental preference of one religious sect over another.
The actions of the First Congress, which re-enacted the
Northwest Ordinance for the governance of the Northwest
Territory in 1789, confirm the view that Congress did not
mean that the Government should be neutral between reli-
gion and irreligion. The House of Representatives took up
the Northwest Ordinance on the same day as Madison intro-
duced his proposed amendments which became the Bill of
Rights; while at that time the Federal Government was of
course not bound by draft amendments to the Constitution
which had not yet been proposed by Congress, say nothing of
ratified by the States, 1t seems highly unlikely that the House
of Representatives would simultaneously consider proposed
amendments to the Constitution and enact an important piece
of territorial legislation which conflicted with the intent of
those proposals. The Northwest Ordinance, 1 Stat. 50, re-
enacted the Northwest Ordinance of 1787 and provided that
“[r]eligion, morality, and knowledge, being necessary to good
government and the happiness of mankind, schools and the
means of education shall forever be encouraged.” Id., at 52,
n.(a). Land grants for schools in the Northwest Territory
" were not limited to public schools. It wa- not until 1845 that
Congress limited land grants in the new States and Territo-
ries to nonsectarian schools. 5 Stat. 788; Antieau, Downey,
& Roberts, Freedom From Federal Establishment, at 163.
On the day after the House of Representatives voted to
adopt the form of the First Amendment Religion Clause
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which was ultimately proposed and ratified, Representative
Elias Bovdinot proposed a resolution asking President
George Washington to issue a Thanksgiving Day proclama-
tion. Boudinot said he “could not think of letting the session
pass over without offering an opportunity to all the citizens of
the United States of joining with one voice, in returning to
Almighty God their sincere thanks for the many blessings he
had poured down upon them.” 1 Annals of Cong. 914 (1789).
Representative Aedanas Burke objected to the resolution be-
cause he did not like “this mimicking of European customs”;
Representative Thomas Tucker objected that whether or not
the people had reason to be satisfied with the Constitution
was something that the states knew better than the Con-
gress, and in any event “it is a religious matter, and, as such,
is proscribed to us.” Id., at 915. Representative Sherman
supported the resolution “not only as a laudable one in itself,
but as warranted by a number of precedents in Holy Writ: for
instance, the solemn thanksgivings and rejoicings which took
place in the time of Solomon, after the building of the temple,
was a case in point. This example, he thought, worthy of
Christian imitation on the present occasion . . . .” Ibid.

Boudinot’s resolution was carried in the affirmative on Sep-
tember 25, 1789. Boudinot and Sherman, who favored the
Thanksgiving proclamation, voted in favor of the adoption of
the proposed amendments to the Constitution, including the
Religion Clause; Tucker, who opposed the Thanksgiving
proclamation, voted against the adoption of the amendments
which became the Bill of Rights.

Within two weeks of this action by the House, George
Washington responded to the Joint Resolution which by now
had been changed to include the language that the President
“recommend to the people of the United States a day of
public thanksgiving and prayer, to be observed by acknowl-
edging with grateful hearts the many and signal favors of
Almighty God, especially by affording them an opportunity
peaceably to establish a form of government for their safety
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and happiness.” 1J. Richardson, Messages and Papers of
the Presidents, 17891897, p. 64 (1897). The Presidential
proclamation was couched in these words:

“Now, therefore, I do recommend and assign Thurs-
day, the 26th day of November next, to be devoted by
the people of these States to the serv'ce of that great and
glorious Being who is the beneficent author of all the
good that was, that is, or that will be; that we may then
all unite in rendering unto Him our sincere and humble
thanks for His kind care and protection of the people of
this country previous to their becoming a nation; for the
signal and manifold mercies and the favorable inter-
positions of His providence in the course and conclusion
of the late war; for the great degree of tranquillity,
union, and plenty which we have since enjoyed; for the
peaceable and rational manner in which we have been
enabled to establish constitutions of government for our
safety and happiness, and particularly the national one
now lately instituted; for the civil and religious liberty
with which we are blessed, and the means we have of ac-
quiring and diffusing useful knowledge; and, in general,
for all the great and various favors which He has been
pleased to confer upon us.

“And also that we may then unite in most humbly of-
fering our prayers and supplications to the great Lord
and Ruler of Nations, and beseech Him to pardon our na-
tional and other transgressions; to enable us all, whether
in public or private stations, to perform our several and
relative duties properly and punctually; to render our
National Government a blessing to all the people by con-
stantly being a Government of wise, just, and consti-
tutional laws, discreetly and faithfully executed and
obeyed; to protect and guide all sovereigns and nations
(especially such as have shown kindness to us), and to
bless them with good governments, peace, and convord;
to promote the knowledge and practice of true religion
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and virtue, and the increase of science among them and
us; and, genevally, to grant until all mankind such a
degree of temporal prosperity as He alone knows to be
best.” Ibid.

George Washington, John Adams, and James Madison all
issued Thanksgiving proclamations; Thomas Jefferson did
not, saying:

“Fasting and prayer are religious exercises; the enjoin-
ing them an act of discipline. Every religious society
has a right to determive for itself the times for these ex-
ercises, and the objects proper for them, according to
their own particular tenets; and this right can never be
safer than in their own hands, where the Constitution
has deposited it.” 11 Writings of Thomas Jefferson 429
(A. Lipscomb ed. 1904).

As the United States moved from the 18th into the 19th
century, Congress appropriated time and again public mon-
eys in support of sectarian Indian education carried on by
religious organizations. Typical of these was Jefferson’s
treaty with the Kaskaskia Indians, which provided annual
cash support for the Tribe’s Roman Catholic priest and
church.* It was not until 1897, when aid to sectarian

$The Trc -ty stated in part:
“And whereas, the greater part of said Tribe have been baptized and re-
ceived into the Catholic church, to which they are much attached, the
United States will give annually for seven years one hundred dollars to-
wards the support of a priest of that religion. . . [a)nd. . . three hundred
dollars, to assist the said Tribe in the erection of a church.” 7 Stat. 79.

From 1789 to 1823 the U. S. Congress had provided a trust endowment
of up to 12,000 acres of land “for the Society of the United Bretheren for
propagating the Gospel among the Heathen.” See, e. g., ch. 46, 1 Stat.
490. The Act creating this endowment was renewed periodically and the
renewals were signed into law by Washington, Adams, and Jefferson.

Congressional grants for the aid of religion were not limited to Indians.
In 1787 Congress provided lan1 to the Ohio Company, including acreage
for the support of religion. This grant was reauthorized in 1792. See 1
Stat. 257. In 1833 Congress authorized the State of Ohio to sell the land
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education for Indians had reached $500,000 annually, that
Congress decided thereafter to cease appropriating money
for education in sectarian schools. See Act of June 7, 18917,
30 Stat. 62, 79.; cf. Quick Bear v. Leupp, 210 U. S. 50, 77-79
(1908); J. O'Neill, Religion and Education Under the Con-
stitution 118-119 (1949). See generally R. Cord, Separation
of Church and State 61-82 (1982). This history shows the
fallacy of the notion found in Everson that “no tax in any
amount” may be levied for religious activities in any form.
330 U. S. at 15-16.

Joseph Story, a member of this Court from 1811 to 1845,
aud during much of that time a professor at the Harvard Law
School, published by far the most comprehensive treatise on
the United States Constitution that had then appeared.
Volume 2 of Story’s Commentaries on the Constitution of the
United States 630632 (5th ed. 1891) discussed the meaning
of the Establishment Clause of the First Amendment this
way:

“Probably at the time of the adoption of the Constitu-
tion, and of the amendment to it now under consider-
ation [First Amendment], the general if not the univer-
sal sentiment in America was, that Christianity ought to
receive encouragement from the State so far as was not
incompatible with the private rights of conscience and
the freedom of religious worship. An attempt to level
all religions, and to make it a matter of state policy to
hold all in ztter indifference, would have created univer-
sal disapprobation, if not universa' indignation.

“The real object of the [First] [A]mendment was not to
countenance, much less to advance, Mahometanism, or
Judaism, or infidelity, by prostrating Christianity; but to
exclude all rivalry among Christian sects, and to prevent

set aside for religion and use the proceeds “for the support of religion . . .
and for no other use or purpose whatsoever. . . .” 4 Stat. 618-619.
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any national ecclesiastical establishment which should
give to a hierarchy the exclusive p~*-onage of the na-
tional government. It thus cut off the means of reli-
gious persecution (the vice and pest of former ages), and
of the subversion of the rights of conscience in matters of
religion, which had been trampled upon almost from the
days of the Apostles to the present age. . ..” (Foot-
notes omitts.d.) :

Thomas Cooley’s eminence as a legal authority rivaled that
of Story. Cooley stated in his treatise entitled Constitu-
tional Limitations that aid to a particular religious sect was
prohibited by the United States Constitution, but he went on
to say:

“But while thus careful to establish, protect, and de-
fend religious freedom and equality, the American con-
stitutions contain no provisions which prohibit the
authorities from such solemn recognition of a superin-
tending Providence in public transactions and exercises
as the general religious sentiment of mankind inspires,
and as seems meet and proper in finite and deperndent
beings. Whatever may be the shades of religious belief,
all must acknowledge the fitness of recognizing in impor-
tant human affairs the superintending care and control of
the Great Governor of the Universe, and of acknowledg-
ing with thanksgiving his boundless favors, or bowing in
contrition when visited with the penalties of his broken
laws. No principle of constitutional law is violated when
thanksgiving or fast days are appointed; when chaplains
are designated for the army and navy; when legislative
sessions are opened with prayer or the reading of the
Scriptures, or when religious teaching is encoaraged by
a general exemption of the houses of religious worship
from taxation for the support of State government. Un-
doubtedly the spirit of the Constitution will require, in
all these cases, that care be taken to avoid discrimination
in favor of or against any one religious denomination or

“

oY
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sect; but the power to do any of these things does not be-
come unconstitutional simply becanse of its susceptibility
toabuse. . ..” Id., at 470-471.

Cooley added that,

“[t)his public recognition of religious worship, however,
is not based entirely, Perhaps not even mainly, upon a
sense of what is due to the Supreme Being himself as the
author of all good and of all law; but the same reasons of
state policy which induce the government to aid institu-
tions of charity and seminaries of instruction will incline
it also to foster religious worship and religious mstitu-
tions, as conservators of the public morals and valuable,
if not indispensable, assistants to the preservation of the
public order.” Id., at 470.

It would seem from this evidence that the Establishment
Clause of the First Amendment had acquired a well-accepted
meaning: it forbade establishment of a national religion, and
forbade preference among religious sects or denominations.
Indeed, the first American dictionary defined the word
“establishment” as “the act of establishing, founding, ratify-
ing or ordainin(g,”) such as in “[tlhe episcopal form of re-
ligion, so called, in England.” 1 N. Webster, American
Dictionary of the English Language (Ist ed. 1328). The
Establishment Clause did not require government neutrality
between religion and irreligion nor did it prohibit the federal
government from providing non-discriminatory aid to reli-
gion. There is simply no historical foundation for the propo-
sition that the Framers intended to build the “wall of separa-
tion” that was constitutionalized in Everson.

Notwithstanding the absence of an historical basis for this
theory of rigid separation, the wall jdea might well have
served as a useful albeit misguided analytical concept, had it
led this Court to unified and principled results in Establish-
ment Clause cases. The opposite, unfortunately, has been
true; in the 38 years since Everson our Establishment Clause

N




258

WALLACE v JAFFREE 17

cases have been neither princpled nor unified. OQur recent
opinions, many of them hopelessly divided pluralities,* have
with embarassing candor conceded that the “wall of separa-
tion” is merely a “blurred, indistinct, and variable barrier,”
which “is not wholly accurate” and can only be “dimly per-
ceived.” Lemon v. Kurtzman, 403 U. S. 602, 614 (1971);
Tidton v. Richardson, 403 U.S. 672, 6T7-678, (1971);
Wolman v. Walter, 433 U. S. 229, 236 (1977); Lynch v. Don-
nelly, 465 U. S. ——, (1984).

Whether due to its lack of historical support or its practical
unworkability, the Everson “wall” has proven all but useless
as a guide to sound constitutional adjudication. It illustrates
only too well the wisdom of Benjamin Cardozo’s observation
that “[m]etaphors in law are to be narrowly watched, for
starting as devices to liberate thought, they end often by en-
slaving it.” Berkey v. Third Avenue R. Co., 244 N. Y. &4,
94, 155 N. E. 58, 61 (1926).

But the greatest injury of the “wall” notion is its mischie-
vous diversion of judges from the actual intentions of the
drafters of the Bill of Rights. The “crucible of litigation,”
ante at 14, is well adapted to adjudicating factual disputes on
the basis of testimony presented in court, but no amount of
repetition of historical errors in judicial opinions can
make the errors true. The “wall of separation between
church and State” is a metaphor based on bad history, a met-
aphor which has proved useless as a guide to judging. It
should be frankly and explicitly abandoned.

The Court has more recently attempted to add some mor-
tar to Everson’s wall through the three-pzrt test of Lemon v.

*Tilton v. Richardson 403 U. S. 672, 677 (1971); Meek v. Pittenger, 421
U. 8. 349 (1975) (partial); Roemer v. Board of Public Works of Maryland,
426 U. 8. 736 (1976); Wolman v Valter, 433 U. S. 229 (1977).

Many of our other Establisnment Clause cases have been decided by
bare 5-4 majorities. Committee for Public Education v. Regan, 444 U. S.
646 (1980); Larson v. Valente, 456 U. S. 228 (1982); Mueller v. Allen, 463
U. 8. 885 (1983); Lynch v. Donnelly, 465 U. S. —— (1984); ¢f. Levitt v.
Committee for Public Educalion, 413 U. S. 472 (1973).

i
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Kurtzman, supra, at 614615, which served at first to offer a
more useful test for purposes of the Establishment Clause
than did the “wall” metaphor. Generally stated, the Lemon
test proscribes state action that has a sectarian purpose or
effect, or causes an impermissible governmental entangle-
ment with religion. E. g, Lemon, supra.

Lemon cite« Board of Zducation v. Allen, 392 U. S. 236,
243 (1968), as the source of the “purpose” and “effect” prongs
of the three-part test. The Allen opinion explains, however,
how it inherited the purpose and effect elements from
Schempp and Everson, both of which contain the historical
errors described above. See Allen, supra, at 243. Thus the
purpose and effect prongs have the same historical deficien-
cies as the wall concept its:lf: they are in no way based on
either the language or intent of the drafters.

The secular purpose prong has proven mercurial in applica-
tion because it has never been fully defined, and we have
never fully stated how the test is to operate. If the purpose
prong is intended tc void those aids to sectarian institutions
accompanied by a stated legislative purpose to aid religion,
the prong will condemn nothing so long as the legislature
utters a secular purpose and says nothing about aiding reli-
gion. Thus the constitutionality of a statute may depend
upon what the legislators put into the legislative history and,
more importantly, what they leave out. The purpose prong
means little if it only requires the legislature to express any
secular purpose and omit all sectarian references, because
legislators might do just that. Faced with a valid legislative
secular purpose, we could not prope~- ignore that purpose
without a factual basis for doing so. .arson v. Valente, 456
U. S. 228, 262-263 (1982) (WHITE, 4., dissenting).

However, if the purpose prong is aimed to void all statutes
enacted with the intent to aid sectarian institutions, whether
stated or not, then most statutes providing any aid, such as
texibooks or bus rides for sectarian sciio0l children, will fail
because one of the purposes behind every statute, whether

1e
L3N '
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stated or not, is to aid the target of its largesse. In other
words, if the purpose prong requires an absence of any intent
to aid sectarian institutions, whethe: or not expressed, few
state laws in this area could pass the test, and we would be
required to void some state aids to religion which we have al-
ready upheld. E. g., Allen, supra.

The entanglement prong of the Lemon test came from
Walz v. Tax Commission, 397 U. S. 664, 674 (1970). Walz
involved a constitutional challenge to New York’s time-
honored practice of providing state property tax exemptions
to church property used in worship. The Walz opinion re-
fused to “undermine the uitimate constitutional objective [of
the Establishment Clause] as illuminated by history,” id., at
671, and upheld the tax exemption. The Court examined the
historical relationship between the state and church when
church property was in issue, and determined that the chal-
lenged tax exemption did not so entangle New York with the
Church as to cause an intrusion or interference with religion.
Interferences with religion should arguably be dealt with
under the Free Excercise Clause, but the entanglement in-
quiry in Walz was consistent with that case’s broad survey
of the relationship between state taxation and religious
property.

We have not always follow: d Walz’s reflective inquiry into
entanglement, however. E. g., Wolman, 433 U. S., at 254.
One of the difficulties with the entanglement prong is that,
when divorced from the logic of Walz, it creates an “in-
soluable paradox” in school aid cases: we have required aid to
parochial schools to be closely watched lest it be put to sec-
tarian use, yet this close cupervision itself will create an
entanglement. Roemer v. Board of Public Works of Mary-
land, 426 1. S. 736, 768769 (1976) (WHITE, J., concurring in
judgment). For example, in Wolman, supra, the Court in
part struck the State’s nondiscriminatory provision of buses
for parochial school field trips, because the state supervision
of sectarian officials in charge of field trips would be too
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onerous. This type of self-defeating result is certainly not
required to ensure that States do not establish religions.

The entanglement test as applied in cases like Wolman also
ignores the myriad state administrative regulations properly
placed upon sectarian institutions such as curriculum, attend-
ance, and certification requirements for sectarian schools, or
fire and safety regulations for churches. Avoiding entangle -
ment between church and State may be an important consid-
eration in a case like Walz, but if the entanglement prony
were applied to all state and church relations in the automatic
manner in which it has been applied to school aid cases, the
State could hardly require anything of church-related institu-
tions as a condition for receipt of financial assistance.

These difficulties arise because the Lemon test has no
more grovading in the history of the First Amendment than
does the wall theory upon which it rests. The three-part
test represents a determined effort to craft a workable rule
from an historically faulty doctrine; but the rule can only be
as sound as the doctrine it attempts to service. The three-
part test has simply not provided adequate standards for de-
ciding Establishment Clause cases, as this Court has slowly
come to realize. Even worse, the Lemon test has caused
this Court to fracture into unworkable plurality opinions, see
supra, n. 6, depending upon how each of the three factors ap-
plies to a certain state action. The results from our -hool
services cases show the difficulty we have encountered in
making the Lemon test yield principled results.

For example, a State may lend to parochial school children
geography textbooks’ that contain maps of the United
States, but the State may not lend maps of the United States
for use in geography class.® A State may lend textbooks
on American colonial history, but it may not lend a film on
George Washington, or a film projector to show it in history

'Board of Education v. Allen, 39: U. S. 236 (1968).
*Meek, 421 U. S, at 362-366. A s-ience book is permissible, a science
kit is not. See Wolman, 433 U. S., at 249,
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class. A State may lend classroom workbooks, but may not
lend workbooks in which the parochial school children write,
thus rendering them nonreusable.® A State may pay for bus
transportation to religious schools  but may not pay for bus
transportation from the parockial school to the public zoo or
natural history museum for a field trip." A State may pay
for diagnostic services conducted in the parochial school but
therapeutic services must be given in a different building;
speech and hearing “services” conducted by the State inside
the sectarian school are forbidden, Meek v. Pittenger, 421
U. S. 349, 367, 371 (1975), but the State may conduct speech
and hearing diagnostic testing inside the sectarian school.
Wolman, 433 U. S., at 241. Exceptional parochial school
students may receive counseling, but it must take place out-
side of the parochial school,” such as in a trailer parked down
the street. Id., at 245. A State may give cash to a paro-
chial school to pay for the administration of State-written
tests and state-ordered reporting services,” but it may not
provide funds for teacher-prepared tests on secular sub-
jects.* Religious instruction may not be given in public
school,” but the public school may reiease students during
the day for religion classes elsewhere, and may enforce at-
tendance at those clases with its truancy laws.*

These results violate the historically sound principle “that
the Establishment Clause does not forbid governments . . .
to [provide] zeneral welfare under which benefits are distrib-
uted to private individuals, even though many of those indi-
viduals may elect to use those benefits in ways that ‘aid’

*See Meek, supra, at 354355, nn. 3, 4, 362-366.

¥ Everson v. Board of Education, 330 U. S. 1 (1947).

" Wolman, supra, at 252-255.

“Wolman, supra, at 241-248; Meek, supra, at 352, n. 2, 367-373.

YRegan, 444 U. S., at 648, 657-659.

“Levitt, 413 U. S., at 479-482.

¥ [llinois ex rel. v. McCollum v. Board of Education, 333 U. S. 203
(1948). :

¥ Zorach v. Clauson, 343 U. S. 306 (1952).

Ny
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religious instruction or worship.” Committee for Public Edu-
cation v. Nyquist, 413 U. 8. 756, 799 (1973) (BURGER, C. J.,
concurring in part and dissenting in part). It is not surpris-
ing in the light of this record that our most recent opinions
have expressed doubt on the usefulness of the Lemon test.

Although the test initially provided helpful assistance,
e. 9., Tilton v. Richardson, 403 U. S. 672 (1971), we soon
began describing the test as only a “guideline,” Committee
for Public Education v. Nyquist, supra, and lately we have
described it 43 “no more than [a] useful signpos[t].” Mueller
v. Allen, 463 U. S. 388, 394 (1983), citing Hunt v. McNair,
413 U. 8. 734, 741 (1973); Larkin v. Grendel’s Den, Inc., 459
U. S. 116 (1982). We have noted that the Lemon test is “not
easily applied,” Meek, supra, at 358, and as JUSTICE WHITE
noted irn Committee for Public Education v. Regan, 444
U. 8. 646 (1980), under the Lemon test we have “sacrifice[d]
clarity and predictability for flexibility.” 444 U. S., at 662.
In Lynch we reiterated that the Lemon test has never been
binding on the Court, and we cited two cases where we had
declined to apply it. 465 U. S., at ——, citing Marsh v.
Chambers, 463 U. S. 783 (1983); Larson v. Valente, 456
U. S. 228 (1982).

If a constitutional theory has no basis in the history of the
amendment it seeks to interpret, is difficult to apply and
yields unprincipled results, I see little use init. The “cruci-
ble of litigation,” ante, at 14, has produced only consistent
unpredictability, and today’s effort is just a continuation of
“the sidyphean task of trying to patch together the ‘blurred,
indistinct and variable barrier’ described in Lemon v.
Kurizman.” Regan, supra, at 671 (STEVENS, J., dissent-
ing). We have done much straining since 1947, but still we
admit that we can only “dimly perceive” the Everson wall.
Tilton, supra. Our perception has been clouded not by the
Constitution but by the mists of an unnecessary metaphor.

The true meaning of the Establishment Clause can only be
seenin its history. See Walz, 397 U. S., at 671-673; se= also
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Lynch, supra, at ——. As drafters of our Bill of Rights, the
Framers inscribed the principles that control today. Any
deviation from their intentions frustrates the permanence of
that Charter and will only lead to the type of unprincipled
decisionmaking that has plagued our Establishment Clause
cases since Everson.

The Framers intended the Establishment Clause to pro-
hikit the designation of any church as a “national” one. The
Clause was also designed to stop the Federal Government
from asserting a preference for one religious denomination or
sect over others. Given the “incorporation” of the Estab-
lishment Clause as against the States via the Fourteenth
Amendment in Everson, States are prohibited as well from
establishing a religion or discriminating between sects. As
its history abundantly shows, however, nothing in the Estab-
lishment Clause requires government to be strictly neutral
between religion and irreligion, nor does that Clause prohibit
Congress or the States from pursuing legitimate secular ends
through nondiscriminatory sectarian means.

The Court strikes down the Alabama statute in No. 83~
812, Wallace v. Jaffree, because the State wished to “endorse
prayer as a favored practice.” Ante, at 21. It would come
as much of a shock to those who drafted the Bill of Rights as
it will to a large number of thoughtful Americans today to
learn that the Constitution, as construed by the majority,
prohibits the Alabama Legislature from “endorsing” prayer.
George Washington himself, at the request of the very Con-
gress which passed the Bill of Rights, proclaimed a day of
“public thanksgiving and prayer, to be observed by acknowl-
edging with grateful hearts the many and signal favors of Al-
mighty God.” History must judge whether it was the father
of his country in 1789, or a majority of the Court today, *hich
has strayed from the meaning of the Establishment Clause.

The State surely has a secular interest in regulating the
manner in which public schools are conducted. Nothing in

the Establishment ne Fij endment, properly
understood, prohibits any such generalized “endorsement”

of prayer. I would therefore reverse the judgment of the
Gf‘.ourt of Appeals in Wallace v. Jaffree.
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