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HEARING ON DISCRIMINATION AGAINST
CANCER VICTIMS AND THE HANDICAPPED

WEDNESDAY, JUNE 17, 1987

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON EMPLOYMENT OPPORTUNITIES,

COMMITTEE ON EDUCATION AND LABOR,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:00 a.m., in room
2257, Rayburn House Office Building, Hon. Matthew G. Martinez
(chairman of the subcommittee) presiding.

Members present: Representatives Martinez, Williams, Hayes,
Owens, Jontz, and Gunderson.

Members also present: Representative Biaggi of the full Commit-
tee on Education and Labor and Representative Moakley of Massa-
chusetts.

Staff present: Eric L. Jensen, staff director; Valerie White, legis-
lative assistant; and Tammy Harris, hearings clerk. Mary Gardner,
Minority legislative associate; Jeff Fox, assistant minority counsel;
Beth Beulhman, Education and Laor Minority Staff Director.

Mr. MARTINEZ. We are now in session. Today's hearing of the
Employment Opportunities Subcommittee is being held to receive
testimony on employment discrimination against cancer and handi-
capped individuals in the private sector.

As the chairman of the Employment Opportunities Subcommit-
tee, I am personally committed to seeing that all obstacles barring
the way of individuals who want to work and participate equally in
society be eradicated. Employers should focus on a worker's ability
to produce and not on inherent individual factors not having any
bearing on work merit. Many individuals are capable of making
productive and loyal contributions to companies, if only employers
reasonably accommodated the special working requirements of
these employees.

Today we will look at two bills which will add protection for
workers. Congressman Biaggi's bill, H.R. 1546, will prohibit dis-
crimination against cancer patients. Last year Congress approved
Mr. Biaggi's House Concurrent Resolution 321, expressing the
sense of Congress that former and current cancer patients shoul,'
receive fair and equal treatment in the workplace.

In addition, we will also receive testimony on H.R. 192, intro-
duced by Congressman Moakley, to prohibit employment discrimi-
nation against individuals with a disability or a perceived disability
by private employers.

(1)
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To demonstrate the scope of the problem, a recent estimate
showed that there are 22 million physically disabled individuals in
the United States, yet only 800,000 of these people are employed. A
staggering 70 percent of the blind persons, 55 percent of paraple-
gics, and some 85 percent of people with epilepsy are unemployed.
In addition, the American Cancer Society estimates that 5 million
people in America today have cancer or a history of cancer. Of
these, 1 million workers will face some form of employment dis-
crimination.

The result of discrimination paints an oppressive picture of
human and economic waste which robs us of a valuable resource
base. Society loses full employment productivity, and the Federal
and State governments lose valuable tax revenues while having to
pay cut large sums of money for subsistence relief. More impor-
tantly, discrimination stigmatizes a population with high dedica-
tion and skills by segregating them away from mainstream partici-
pation. Simultaneously, discrimination takes away these workers'
chief means for self-esteem and their avenue for self-sufficiency.
This waste is the greatest tragedy to all of us.

Mr. MOAKLEY. Mr. Chairman, if I may, for the edification of the
people here, I understand that there is a blockage on the 14th
Street bridge, that there is some sort of a bomb scare in the Mint,
and that traffic has been cut off for the last hour or so, so that may
result in the inability of some of the membership to appear here in
a timely fashion.

[Recess taken.]
Mr. MAIn2NEZ. We are now joined by Pat Williams, a member of

the committee from Montana, and we are official.
Mr. Moakley, would you like to begin?

STATEMENT OF HON. JOHN JOSEPH MOAKLEY, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MASSACHUSETTS

Mr. MOAKLEY. Mr. Chairman and member of the subcommittee,
Pat, member of the Subcommittee on Employment Opportunities, I
would like to thank you very much for the opportunity to testify
before the subcommittee on behalf of my bill, which would provide
equal protection in employment to disabled individuals under the
Civil Rights Act of 1964.

Despite strong congressional support for programs to further en-
hance opportunities for disabled individuals, no national standard
has been set to prohibit discrimination against individuals who are
physically or mentally challenged. Section 504 of the Rehabilitation
Act of 1973 prohibits discrimination against handicapped individ-
uals in any program or activity that receives Federal financial as-
sistance, or any program or activity conducted by an Executive
agency or the United States Postal Service. While this statute, Mr.
Chairman, is very significant and it is a great step towards elimi-
nating discrimination on the basis of handicap, it only affects a
small portion of our work force and the statute does not provide
protection to individuals in the private sector.

. So, Mr. Chairman, I have introduced H.R. 192, to enact a nation-
wide policy to make. discrimination against disabled individuals an
unlawful employment practice. This legislation would amend Title

6
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7 of the Civil Rights Act of 1964 to include handicapped individ-
uals.

As you know, Mr. Chairman, ' Civil Rights Act of 1964 prohib-
its employment discrimination on the basis of race, color, religion,
sex, or national origin, but it provides no protection for disabled
workers. Handicapped individuals share a host of deprivations very
similar to deprivations directed toward minority groups which are
now protected under the Civil Rights Act. Realizing the I arallels
between disabled individuals and minority groups, I strongly be-
lieve that the best way to combat flagrant discrimination is
through a remedy which has proven successful in the past, the
Civil Rights Act of 1964.

Currently 45 States prohibit employment discrimination of
handicapped persons. Of the 45 States, all but 6 States incorporate
this prohibition in their civil rights statute which prohibits job dis-
crimination on the basis of race, color, religion, national origin,
sex, and age as well as handicap. This legislation to expand the
coverage of Title 7 by including discrimination against handicapped
persons would align the Federal sector treatment of discrimination
against handicapped persons in a manner similar to the prevailing
practices at the State level.

Mr. Chairman, I will include for the record a copy of a survey of
the State statutes concerning employment discrimination of handi-
capped persons which was conducted by the Congressional Re-
search Service in May of 1987.

Statistical studies have shown that the unemployment rates
among disabled individuals are exceedingly higher than the rates
of unemployment for nondisabled individuals. A study conducted
by the President's Commission on Employment of the Handicapped
reveals that of the 22 million disabled individuals in the United
States, only 800,000 are employed. Only one-third of the blind
people, less than one-half of the paraplegic, less than one-quarter of
the people with epilepsy, and very, very few individuals with cere-
bral palsy are employed.

These statistics are very discouraging. Furthermore, studies have
indicated that most handicapped individuals are able to perform a
regular, full-time job very well. Very few unemployment cases
amongst handicapped individuals are a result of the person's
innate limitations due to a disability. I reject the reasoning that a
disabled individual does not have the ability to complete the tasks
and assignments for a regular job. The statistics clearly disprove
this myth, and the facts prove that in most cases a disability does
not adversely affect a worker's performance.

Numerous studies, Mr. Chairman, have indicated that handi-
capped workers, when assigned to appropriate positions, perform as
well as or better than their nonhandicapped coworkers. The United
States Commission on Civil Rights studied appointments of severe-
ly handicapped workers to Federal agency jobs for a period of 10
years, and concluded that the work record of the individuals was
excellent, so it is ludicrous that individuals with disabilities contin-
ue to be subjected to employment discrimination, since reports
clearly indicate that they are very, very competent and very dili-
gent workers.
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Society and our Nation could greatly benefit from integrating
more individuals with disabilities into the work force. The in-
creased participation of handicapped individuals in the work force
could yield $1 billion annually in increased employment and earn-
ings for disabiEi individuals and remove many individuals from
welfare programs. In addition to increasing the Gross National
Product, Mr. Chairman, the earnings of handicapped individuals
would result in additional tax revenues for Federal, State and local
governments. The contributions of disabled workers would clearly
benefit our economy.

Not only would the enactment of this legislation alleviate the
economic burden to the American taxpayers, it would also do what
is morally correct. This legislation would aim to eradicate the un-
justifiable stigmas and barriers that prevent many mentally and
physically challenged individuals from becoming employed. Some
employers will not hire qualified individuals with disabilities be-
cause of false generalizations and misconceptionsfears of in-
creased insurance rates, fears of lower job performances, job stabili-
ty, fears of poor attendance turn employers away from hiring indi-
viduals with disabilities. Employers in the private sector would
have to renounce their biases towards individuals with handicaps,
just like they renounced their biases in 1964 on the basis of race,
color, religion, sex, or national origin, and hire or not hire an indi-
vidual on the basis of his or her qualifications.

Disc:iraination towards disabled individuals, as I said, Mr. Chair-
man, is morally wrong. Each and every American should have the
right to work. The flagrant discrimination is a waste of human re-
sources and an enormous toll on human dignity. All individuals
should be accorded the right to use their ability to the utmost and
not be deprived of emplorment opportunities simply because they
have a disability. Business and labor organizations and, all of socie-
ty must strive to eradicate discrimination and the unjustifiable
misconceptions that are at the root of this discrimination.

So, Mr. Chairman, it is vital to realize that most of these people
desire employment but do not work because of an unjust and dis-
criminatory hiring policy.

H.R. 192 calls for handicapped persons to be hired or not hired
on the basis of their ability to perform the essential functions of
that job. I have introduced H.R. 192 because I strongly believe that
this legislation is vital. A comprehensive nationwide law needs to
be enacted to set a national standard to eradicate the existing dis-
criminatidn towards individuals with disabilities. Passage of this
legislation, I thinlr, is long overdue.

Mr. Chairman, I would like to thank the members of the Sub-
committee on Employment Opportunities for holding the hearings.
In addition, I would like to thank the 54 of my colleagues who ex-
pressed their support for H.R. 192 by cosponsoring this bill.

Mr. Chairman, I have invited members to testify here this after-
noon, non-Members of Congress but very important people in the
community. You will hear later on your panel 2 from Alex Rodri-
guez, commissioner of the Massachusetts Commission Against Dis-
crimination. You will hear from Robert Davila, Ph.D., Vice Presi-
dent of Pre-College, Gallaudet University, and you will hear from
Dr. William Kiernan, Director of Rehabilitation, Developmental
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Evaluation Clinic of the Children's Hospital of-Boston. All three
are fine witnesses. All three men have very important statements
to make to this committee.

Once again, Mr. Chairman, thank you very much for your con-
sideration here this morning.

Mr. MARTINEZ. Thank you very much, Congressman Moakley.
You know, your bill should have 435 cosponsors. Sometimes I be-

lieve in some instances we still live in the Dark Ages. People are
just not educated or enlightened to the realities.

Mr. MOAKLEY. Mr. Chairman, this is probably one of the few
times where the States are so far out in front of the Federal Gov-
ernment, it's not funny. Forty-five States have very similar laws as
the one we are trying to put on the books here in the Federal Gov-
ernment.

Mr. MARTINEZ. It's amazing. We might catch up, if we get this
bill acted on.

One of the questions I would like to ask you, that your testimony
didn't touch on but we have heard on several occasions, is that the
cost would be prohibitive to providing access for these handicapped
workers. I really can't see how, especially since some of these
people, because they have the need to prove themr,elves, work more
diligently than the average employee. Would you like to comment
on that fallacy of the cost?

Mr. MOAKLEY. Well, actually we wouldn't expect an employer to
build a certain type entranceway to hire one employee in his plant.
There might be a little cost of moving a desk from here to there or
a machine, to give a certain entrance, but, Mr. Chairman, if you
look at the overall picture, there would be $1 billion more in the
economy. You would be taking people off of welfare. You would be
taking them off of city, State and Federal grt.nt projects, and the
cost of human dignity, restoring to some of these handicapped
people the human dignity that they have lost because people feel,
just becauc3 they have some disability, that they are totally inca-
pacitated to do any piece of employment, which is incorrect.

Mr. MARTINEZ. You know, it's amazing that employers don't look
at the fact that there are a lot of people that they discriminate
against, that wouldn't require any changes that could fit right in.

I'll give you the two best examples I can, right here in Congress.
Remember John Rousse lot?

Mr. MOAKLEY. Very much.
Mr. MARTINEZ. He was handicapped and it didn't stop him from

doing anything, including getting elected to Congress.
You know, we have more recently heard about Tony Coelho

having epilepsy and at a very young age graduating from college,
as an overachiever, and entering into a seminary. He all of a
sudden was rejected from a seminary because of his epilepsy. There
was a period of time when he really hit a low and he started to
drink because he figured, you know, all the things that he wanted
to accomplish and he felt he could accomplish were going to be
denied him. His driver's license was taken away. With the medica-
tion now that controls epilepsy, there is really little danger or risk
involved in hiring an epileptic. Yet today most people hide it be-
cause they feel if they divulge they have epilepsy, they are not

9



6

going to get hired, and if they divulge it after they are hired, they
are going to get fired.

Mr. MOAKLEY. Mr. Chairman, as you well know, there are many
people that have disabilities that don't show, but there are people
that have disabilities that are very obvious. We have a State Sena-
tor, John Berry, that suffers from some kind ofI don't know if it
is cystic fibrosisand it is very obvious. He has twitches and every-
thing else. The fellow is probably one of the best Senators, the wit-
tiest fellow, makes a great presentation, and once you are with him
for 3 minutes you forget about any disability.

The problem is that people just can't get by that initial sight of a
disability. They feel these myths and misconceptions, that if a
person is disabled in any way, that they are disabled in all ways to
perform any function. This is what has to be eradicated from the
minds of the employers in this country.

Mr. MARTINEZ. They have to be educated.
Mr. Williams.
Mr. WILLIAMS. Thank you, Mr. Chairman.
Joe, we are appreciative of being able to follow your leadership

on this. I have joined you as a cosponsor on the legislation- -
Mr. MOAKLEY. I thank you.
Mr. WILLIAMS [continuing]. And I commend you for it.
Let me be sure I understand your intention here. Section 504

now, an you know, prohibits discrimination against people with
handicaps in the private sector or any agency that receives Fed-
eral funds. As I understand it, you want to extend that full protec-
tion but you want to do it under Title 7 of the Civil Rights Act.

Mr. MOAKLEY. That's right. Many States have already done that.
Mr. WILLIAMS. Yes, and I agree with that. I do have some con-

cerneven though I am supportive of your legislation and would
like to see it come throughI do have some concern that if we
open up Title 7 on the floor, there may be a rascal or two out there
who wants to take the opportunity to add some amendments,
which might be allowed under the Rules Committee on which you
sit, that could really create some great difficulty that we would
rather not see. But other than that possibility or probability, I
want to lend whatever support I can to your efforts.

It seems to me, Mr. Chairman, that the greatest struggles in
American history have been those that have been involved in
simply providing all of the benefits and freedoms of the Constitu-
tion of the United States to all American citizens. The greatest
battle internally to this country, with the single exception of the
Civil War, has been the effort of the minorities of the United
States to insist that the Constitution applies to them, too. I have
never quite understood it but I have always been pleased that even-
tually this country, this Congress, and the courts have decided that
everyone deserves the protection guaranteed in that 200-year-old
document. Therefore, Joe, you are in a long line of those Ameri-
cans who understand that the Constitution should apply to every-
one in this instance, including people with disabilities, and I com-
mend you.

Mr. MOAKLEY. Thank you.
Mr. Chairman, may I respond?
Mr. MARTINEZ. yes.

0
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Mr. MOAKLEY. The thing that is mind-boggling is that there are
22 million people, citizens of the United States, that have some
kind of a handicap, and out of that 22 million only 800,000 are em-
ployed. I mean, those figures are so out of line, and something has
to be done to bring these people into the workplace. That is the
reason I filed this legislation.

Mr. WILLIAMS. Joe, the example that comes to my mindboth
the chairman and you provided exampleswhen our former Speak-
er, your close friend, Tip O'Neill, served in Massachusetts and then
later came here, his administrative assistant was Leo Diehl, a
person who appearedwhen you saw himappeared to be greatly
disabled, but he ran probably the smoothest-running Speaker's
office in the history of this Congress. You know, if we hadn't had
Leo around here for all those years, things would have been a great
deal more difficult.

Mr. MOAKLEY. You are absolutely right. I think that is a graphic
example, and I probably should have brought that out in my testi-
mony. Here is a fellow that suffered as a polio victim from child-
hood. In fact, when the Speaker and he were boyhood friends, the
Speaker used to carry him around on his shoulders. They were
both in the Massachusetts Legislature together. Mr. Diehl ended
up as Tax Commissioner of the Commonwealth of Massachusetts.
He ended up as his administrative assistant down here when Tip
became speaker, and he used those canes or sticks or crutches or
whatever you want to call them and he got around, and it didn't
deter him from doing anything that any of us did.

Mr. WILLIAMS. Thank you, Mr. Chairman.
Mr. MARTINEZ. Thank you, Mr. Williams.
Mr. Biaggi?
Mr. BIAGGI. I have a statement I,would like to read, but first I

want to commend my good friend
Mr. MOAKLEY. Thank you, Mr. Biaggi.
Mr. BIAGGI [continuing]. The gentleman from Massachusetts, Mr.

Moakley, for his advocacy of this legislation.
You mentioned 800,000 employed out of 22 million. On its face it

looks like a very graphic illustration of your point, but on the other
side of it, unless there is a closer scrutiny we don't know whether
or not that reinforces your point. I think the critical issue here is
whether a person that is handicapped is denied employment or dis-
criminated against because of that handicap. There are some indi-
viduals who are handicapped and who just resign themselves or
really are in fact incapable, and I think that is an important illus-
tration.

But whether it be 1, 1,000, 800,000 or more than that is not the
issue. It is the principle that is involved. It is a question of being an
American, a human being, and being denied ones birthright. That
is one thing this country gives to all. We may not in fact be created
equal, no matter what the Preamble says or what Lincoln said, but
we are entitled to equal opportunity and that is being denied. It is
a sad commentary on the Congress of the United States when you
see so many States in the vanguard, who long since have estab-
lished more humane policy in this area. I am confident that the
chairman, Mr. Martinez, who is especially sensitive to this issue,

first I commend him for having the hearing and I am
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confident that he will expedite this legislation. I commend you
again.

Mr. MOAKLEY. Mr. Chairman, I would also like to commend the
honorable gentleman from New York, Mr. Biaggi, for his leader-
ship in his fight for cancer patients to be put in the workplace. I
have had many conversations on the floor with the honorable Con-
gressman on his endeavors to do the same type of thing that this
legislation would do. He has been in the forefront for many, many
years.

Again I would like to congratulate you, Mr. Biaggi, for your lead-
ership that inspired a lot of us to do what we are doing here today.

Mr. BIAGGI. Yes. Thank you.
Mr. MOAKLEY. I think you will find that my bill probably covers

people that are discriminated against because of myths and
misstatements and half statements and also ignorance.

Mr. MARTINEZ. We are going to turn to Mr. Biaggi, as soon as we
are finished with you as a witness, for his statement.

Mr. MOAKLEY. Surely.
Mr. BIAGGI. The gentleman from Montana said something about

opening up Title 7, and he was concerned that people may come in
offering amendments. Well, that is the hazard we run in the Con-
gress. Every piece of legislation is subjected, in the most part and
with rare exception, to an amendatory process. On occasion the
Rules Committee reports a bill out with a closed rule, or even more
modified, but if the amendments are salutary and enhance the leg-
islation, the Members of the Congress will act accordingly. If they
are negative, I'm sure they will meet a just demise, but I don't
think, Mr. Chairman, that we should be inhibited for a moment
simply because we run the risk of having some amendments of-
fered in the deliberation of this legislation on the House floor.

Mr. MOAKLEY. The gentleman is correct. If I may add, as a
member of the Rules Committee, with the exception of tax bills
and bills like that that do enjoy a closed rule, most every piece of
legislationunless it is a -a.x bill of some consequenceis subject
to the amendatory process, and germaneness is the only require-
ment. I'm sure that there might be germane amendments that
people may want to offer to this 'fill, too, but the will of the Con-
gress speaks.

Mr. MARTINEZ. I have to agree with both you and Mr. Biaggi. I
have never undeotood why some fear of the unknownlike Presi-
dent Roosevelt said, the only thing we have to fear is fear itself
would keep us from doing what is right and proceeding under the
risk, maybe, but also the sense of responsibility that we have to do
something. If we are just in our quest, we can kill those amend-
ments that would adversely affect Title VII and still progressively
pass out just amendments. I have to tell you that there may be
some wurk we have to do in getting this bill onto the floor, of con-
vincing people along the way that we can get this bill passedMr.
Biaggi's and yourswithout that great, great fear of what other
people might do adversely to Title VII. I think that's where the
work lies.

Mr. MOAKLEY. Thank you, Mr. Chairman.
Mr. MARTINEZ. Thank you, Mr. Moakley, for appearing before us

this morning.

12
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Mr. MOAKLEY. Thank you very much. Thank the committee.
Mr. MARTINEZ. At this time I would like to turn to Mr. Biaggi for

a statement.
[The prepared statement of Hon. John Joseph Moakley follows:]
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PREPARED STATEMENT OF HON. JOHN JOSEPH MOAKLEY, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MASSACHUSETTS

rut. CHAIRMAN, MEMBERS OF THE SUBCOMMITTEE ON EMPLOYMENT OPPORTUNITIES,

I WOU.D LIKE TO THANK YOU FOR THIS OPPORTUNITY 10 TES.TIFY BEFORE THE

SUBCOMMITTEE ON BEHALF CF MY BILL WHICH WOLLD PROVIDE EQUAL PROTECTION
.

IN EMPLOYMENT TO DISABLED INDIVIDUALS UNDER THE CIVIL RIGHTS ACT OF

1964.

DESPITE STRONG CONUESSIONAL SUPPORT FOR PROGRAMS TO FURTHER MANCE

OPPORTUNITIES FOR DISABLED INDIVIDUALS, NO NATIONAL STANDARD HAS BEEN

SET TO PROHIBIT DISCRIMINATION AGAINST INDIVIDUALS WHO ARE PHYSICALLY

OR MENTALLY CHALLENGED. SECTION 504 CF THE REHABILITATION ACT OF 1973

PROHIBITS DISCRIMINATION AGAINST HANDICAPPED INDIVIDUALS IN ANY

PROGRAM OR ACTIVITY THAT RECEIVES FEDERAL FINANCIAL AS SI STANCE OR ANY

PROGRAM OR ACTIVITY CONDUCTED BY AN EXECUTIVE AGENCY OR U.S. POSTAL

SERV , CE. WHILE THIS STATUTE IS A SIGNIFICANT STEP TOWARDS ELIMINATING

DISCRIMINATION ON THE BASIS OF HANDICAP, IT ONLY AFFECTS A SMALL

PORTION CF OUR WORK FORCE, THE STATUTE DOES NOT PROVIDE PROTECTION TO

INDIVIDUALS I N THE PRIVATE SECTOR.

1
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tl,p. CHAIRMAN, I HAVE INTRODUCED H.R. 192 TO ENACT A NATIONdIDE PCLICY

TO MAKE DISCRIMINATION AGAINST DISABLED INDIVIDUALS AN URLAWFU.

EMPLOYMENT PRACTICE. MY LEGISLATION WOULD AMEND TITLE VII CF THE

CIVIL RIG-ITS ACT CF 1961+ TO INCLUDE HANDICAPPED INDIVIDUALS. AS YOU

KNOW, THE CIVIL RIG-ITS ACT CF 1964 PROHIBITS EMPLOYMENT DISCRIMINATION

ON THE BASES CF RACE, CCLOR, RELIGION, SEX, OR NATLRPL ORIGIN, BUT IT

PROVIDES NO PROTECTION FOR DISABLED WORKERS. HANDICAPPED INDIVIDUALS

SHARE A HOST CF DEPRIVATIONS VERY SIMILAR TO DEPRIVATIONS DIRECTED

TCWARDS MINORITY GROUPS THAT ARE NW PROTECTED UNDER THE CIVIL RIGHTS

ACT. REALIZING THE PARALLELS BETWEEN DISABLED INDIVIDUALS AND

MINORITY GROUPS I STRONGLY BELIEVE THE BEST WAY TO COMBAT THE FLAGRANT

DISCRIMINATION IS THROUGH A REMEDY WHICH HAS PROVEN SUCCESSFUL IN THE

PAST, THE CIVIL RIGiTS ACT OF 1964.

CURRENTLY FORTY FIVE STATES PRCHIBIT EMPLOYMENT DISCRIMI:NATIGN CF

HANDICAPPED PERSONS. CF THE FCR1Y-FIVE STATES ALL BUT SIX STATES

INCCRPORATE THIS PRC.-HIBITION IN THEIR CIVIL RIGHTS STATUTE WHICH

PROHIBITS JOB DISCRIMINATION ON THE BASIS GF RACE, COLOR, RELIGION,

MTIONA_ ORIGIN, SEX, AND AGr AS WELL AS HANDICAP. MY LEGISLATION TO

EXPAND COVERAGE CF TITLE VII BY INCLUDING DISCRIMINATION AGAINST

HANDICAPPED PERSONS MILD ALIGN THE FEDERAL SECTOR TREATMERT CF

DISCRIMINATION AGAINST HANDICAPPED PERSONS IN A MANNER SIMILAR TO THE

PREVAILING PRACTICE AT THE STATE LEVEL. I WILL INCLUDE FGR THE RECCAD

A COPY CF A SURVEY CF STATE STATUTES CONCERNING EMPLOYMENT

DISCRIMINATION CF HANDICAPPED PERSONS WHICH WAS CONDUCTED BY THE

CONGRESSIONAL RESEARCH SERVICE IN MAY CF 1987.

1.5
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STATISTICAL STUDIES HAVE SHOWN THAT UNEMPLOYMENT RATES AMONG DISAf ED

INDIVIDUALS ARE EXCEEDINGLY HIGHER THAN THE RATES OF UNEMPLOYMENT FOR

NONDISABLED INDIVIDUALS. A STUDY CONDUCTED BY THE PRESIDENT'S

COMMISSION ON EMPLOYMENT OF THE HANDICAPPED REVEALS THAT OF THE 22

MILLION DISABLED INDIVIDUALS IN THE UNITED STATES ONLY 800,000 ARE

EMPLOYED. ONLY ONE THIRD OF THE BLIND PEOPLE, LESS THAN HALF CF THE

PARAPLEGIC PEOPLE, LESS THAN ONE QUARTER OF PEOPLE WITH EPILEPSY AND

VERY FEW INDIVIDUALS WITH CEREBRAL PALSY ARE EMPLOYED.

THE STATISTICS ARE VERY DISCOURAGING AND FURTHERMORE, STUDIES HAVE

INDICATED THAT MOST HANDICAPPED INDIVIDUALS ARE ABLE TO PERFORM A

REGULAR FULL TIME JOB WELL. VERY FEW UNEMPLOYMENT CASES AMONGST

HANDICAPPED INDIVIDUALS ARE A RESULT CF THE PERSON'S INNATE

LIMITATIONS DUE TO A DISABILITY. I REJECT THE REASONING THAT A

DISABLED INDIVIDUAL DOES NOT HAVE THE ABILITY TO COMPLETE THE TASKS

AND ASSIGNMENTS FOR A REGULAR JOB. THE STATISTICS CLEARLY DISPROVE

THIS MYTH AND THE FACTS PROVE THAT IN MOST CASES A DISABILITY DOES NOT

ADVERSELY AFFECT A WORKERS PERFORMANCE.

3
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NUMEROUS STUDIES HAVE INDICATED THAT HANDICAPPED WORKERS WHEN ASSIGNED

TO APPROPRIATE POSITIONS, PERFORM AS WELL AS OR BETTER THAN THEIR

NONHANDICAPPED CO-WORKER. THE US COMMISSION ON CIVIL RIGHTS STUDIED

APPOINTMENTS CF SEVERELY HANDICAPPED WORKERS TO FEDERAL AGENCY JOBS

FOR A PERIOD OF TEN YEARS AND CONCLUDED THAT THE WORK RECORD CF THE

INDIVIDUALS WAS EXCELLENT. IT IS LUDICROUS THAT INDIVIDUALS WITH

DISABILITIES CONTINUE TO BE SUBJECTED TO EMPLOYMENT DISCRIMINATION

SINCi REPORTS CLEARLY INDICATE THAT THEY ARE VERY COMPETENT, AND

DILIGENT WORKERS.

SOCIETY AND OUR NATION COILD GREATLY BENEFIT FROM INTEGRATING MORE

INDIVIDUALS WITH DISABILITIES INTO THE WORKFORCE. THE INCREASED

PARTICIPATION OF HANDICAPPED INDIVIDUALS IN THE WORKFORCE COULD YIELD

A BILLION DCLLARS ANNUALLY IN INCREASED EMPLOYMENT AND EARNINGS FOR

DISABLED INDIVIDUALS AND REMOVE MANY INDIVIDUALS FRCM WELFARE

PROGRAMS. IN ADDITION TO INCREASING THE GROSS NATIONAL PRODUCT, THE

EARNINGS CF HANDICAPPED INDIVIDUALS WOLLD RESULT IN ADDITIONAL TAX

REVENUES FOR FEDERAL, STATE AND LOCAL GOVERNMENTS. THE CONTRIBUTIONS

CF DISABLED WORKERS WOULD CLEARLY BENEFIT OUR ECONOMY.

4
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NOT OM_ Y WOLLD THE ENACTMENT OF THIS LEGI SL ATI ON ALLEV I ATE THE

ECONOMIC BURDEN TO AMERICAN TAXPAYERS, IT WOLLD-ALSO DO WHAT IS

MORALLY CORRECT. NY LeGI SLATI ON WOUL D AIM TO ERADICATE THE

UNJUSTIFIABLE STIGMAS AND BARRIERS THAT PREVENT MANY MENTALLY AND

PHYSICALLY CHALLENED INDIVIDUALS FRCM BECOMING EMPLOYED. SOME

EMPLOYERS WILL NOT HIRE QUALIFIED INDIVIDUALS WITH DISABILITIES

BECAUSE OF FALSE GE AERAL IZATIONS AND MISCONCEPTIONS. FEARS CF

INCREASED INSURANCE RATES, LCVIER JOB PERFORMANCE, JOB STABILITY AND

POOR ATTENDANCE TURN EMPLOYERS AWAY FRCM HIRING INDIVIDUALS WITH

DISABILITIES. EMPLOYERS IN THE PRIVATE SECTOR WOILD HAVE TO RENOUNCE

THEIR BIASES TOWARDS INDIVIDUALS WITH HANDICAPS, JUST LIKE THEY

RENOUNCED THEIR BIASES IN 1964 ON THE BASIS CF RACE, COLOR, RELIGION,

SEX OR NATURAL OR I GI II, AND HIRE OR NOT HIRE AN INDIVIDUAL ON THE BASIS

CF HIS OR HERS QUALIFICATIONS.

18
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.DISCRIMINATION TOWARDS DISABLED INDIVIDUALS IS MORALLY WRONG. EACH

AND EVERY AMERICAN SHOULD HAVE THE RIGHT TO WORK. THE FLAGRANT

DISCRIMINATION IS A WASTE CF HUNAN RESOURCES AND AN ENORMOUSJCLL ON

HUNAN DIGNITY. ALL INDIVIDUALS SHOLLD BE ACCORDED THE RIGHT TO USE

THEIR ABILITY TO THE UTMOST AND NOT BE DEPRIVED CF EMPLOYMENT

OPPORTUNITIES SIMPLY BECAUSE THEY HAVE A DISABILITY. BUSINESSES,

LABOR ORGANIZATIONS, AND ALL CF SOCIETY MUST STRIVE TO ERADICATE

DISCRIMINATION AND THE UNJUSTIFIABLED MISCONCEPTIONS THAT ARE THE ROOT

CF THIS DISCRIMINATION.

IT IS VITAL TO REALIZE THAT MOST CF THESE PEOPLE DESIRE EMPLOYMENT BUT

DO NOT WORK BECAUSE CF UNJUST AND DISCRIMINATORY HIRING PCLICIES.

H.R. 192 CALLS FOR HANDICAPPED PERSON TO BE HIRED OR NOT HIRED ON THE

BASIS CF THEIR ABILITY TO PERFORM THE ESSENTIAL FUNCTIONS CF THE JOB.

I INTRODUCED H.R. 192 BECAUSE I STRONGLY BELIEVE THAT THIS LEGISLATION

IS VITAL. A COMPREHENSIVE NATIONWIDE LAW NEEDS TO BE ENACTED TO SET A

NATIONAL STANDARD TO ERADICATE THE EXISTING DISCRIMINATION TOWARDS

INDIVIDUALS WITH DISABILITIES. THIS PASSAGE CF THIS LEGISLATION IS

LONG OVERDUE.

I WOULD LIKE TO THANK THE MEMBERS OF THE SUBCOMMITTEE ON EMPLOYMENT

OPPORTUNITIES FOR HOLDING HEARINGS ON H.R. 192. IN ADDITION I WOU_D

LIKE TO THANK 54 CF MY COLLEAGUES WHO EXPRESSED THEIR SUPPORT FOR H.R.

192 BY CO-SPONSORING THE BILL.

6
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SURVEY OF STATE STATUTES CONCERNING EMPLOYMENT DISCRIMINATION OF
HANDICAPPED PERSONS

The statutes of the fifty states and the District of Columbia were

searched for provisions concerning employment discrimination of handicapped

persons. A large majority of the states (45) prohibit this type of discrimin-

ation. The States of Alabama, Arkansas, Idaho, Mississippi, Tennessee and

Delaware do not have a general prohibition for employers within the state

although five of these states, i.e. Alabama (421-7-8), Arkansas (482-2901),

Idaho (S56-70- , Mississippi (425-9-149), and Tennessee (58-50-103), do
1/

set forth a policy to employ handicapped persons in the state service.--

The prohibition concerning employment discrimination against handicapped

persons is generally accompanied by the limitation that the person's handicap

does not interfere with job performance. Some statutes such as in Oregon

(4659.425(1)(a)), further provide that "with reasonable accommodation by

the employer" (the impairment) does not prevent the performance of the

work involved.

Of the forty-five states which prohibit employment discrimination of

handicapped persons all but six states incorporate this prohibition in their

civil rights statute which prohibits job discrimination on the basis of

1/ It is interesting to note that Tennessee amended this section in

1986; prior to that year private employers were also prohibited from
employment discrimination against handicapped persons.

on
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race, color, religion, nation of origin, sex, and age as well as handicap.

These six states, Kentucky, Louisiana, Massachusetts, Michigan, New Jersey,

and South Carolina, have set up separate statutes to address this special

concern. The method of separate treatment for discrimination of handicapped

persons is, in some respects, similar to the method employed by the federal

government. Employment discrimination of handicapped persons is prohibited

at the federal level by section 504 of the Rehabilitation Act of 1953 (29

USC 4794). Seztion 504 prohibits discrimination against otherwise qualified

handicapped individuals solely by reason of their handicap in any program

or activity that receives federal financial assistance or in an executive

agency or the United States Postal Service. Numerous proposals have been

made to incorporate discrimination of handicapped persons in title VII of
2/

the Civil Rights Act of 1964. Title VII, as amended, makes it unlawful

for employers, employment agencies and labor organizations to discriminate

against employees, applicants or members on the on the basis of race,

color, religion, sex or national origin. Expanding coverage of title VII

by including discrimination against handicapped persons would align the

federal sector treatment of discrimination against handicapped persons in

a manner similar to the prevailing practice at the state level.

The employers affected by the anti-discrimination statutes in the forty-five

states which prohibit employment discrimination of handicapped persons iffer

widely. For example, Maine (5 44553), South Dakota (420-13-1), Vermont (21 4495(1),

2/ See, e.g. H.R. 192, 100th Cong.; H.R.370, 99th Cong. For further
information on this type of proposal see "Proposed Coverage of
Handicapped Persons By Title VII of the Civil Rights Act: An Analysis of H.R.
1294 and H.R. 370," CRS Rept. (May 14, 1985).

2 I
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and Wisconsin (4111.32) define employer as any person who employs one or more

FcrSOns. In Maryland (Art. 498 615). uebrasic.. (648-1102), Nevada (5613.310),

North Carolent i,43-422.2), South Carolina (51-13-20). OklatAma (25 51101),

Texas (Art.. 5221s 52.01) and 'rah 044-35-23 the definition of enpleyer

is any person who employs 15 or more persot.

Of the forty-five states which prohibit emplpiment discrininr inn

of handicapped persons, forty -three sec out admin.scrat've procedures to

remedy violations. Two states, Louisiana and Virginia. provide for civil

action in the courts only. Ceaernlly, the commissions whic4 me set up to

address this issue are instructed, in the statutes, to informally invr-tigate

the complaint filed and if is is determined chat the allegations are supported

by substantial evidence, an effort must be made immediate" and confiden"ally

to eliminate the discrimination complained of by conferee conciliation

and persuasion. If these efforts fail, a hearing must be held and an order

issued stating the findings and an order of "appropriate" relief.

All of the forty-five states which prohibit employment discrimination

of handicapped persons also provide a statute allowing judicial review.

States differ concerning when this appeal nay be made within the framework

of the administrative and Judicial procedures.

Thircy-three states allow "attorneys' fees" to either private or pre-

vailics parties if such a decision is deemed appropriate. Although Wisconsin

does no: have a statute allowing attorneys' fees there is a case where accorteys'

fees were allowed. The Wisconsin Supreme Cou.c stated that awarding attorneys'

fees was fairly implied under the Fair Employment Acc in fashioning an

appropriate remedy for the victim of discrimination to make prevailing

party "whole". (Sec Watkins v. Labor and Industry Review Conn, 345 N.W.2d

482, 117 Wis.2d 753 (1984)).

The following cable of the statutes of the fifty states and che'Discricc

of Columbia set out the specific sections of each state statute which prohibits

employment discrimination of handicapped persons as well as the sections which

specify the administrative and Judicial rCiledies available. The statutory

citations of chose states which specifically include language which allows

attorneys' fees to be awarded are also listed.

22
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Paralegal Specialist
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SURVEY OF STATE STATUTES CONCERNING
EMPLOYMENT DISCRIMINATION OF HANDICAPPED PERSONS

STATE
PROHINITS EMPLOYMENT
DISCRININATION OF
HANDICAPPED PERSoNS

PRoCEDURES TO RENEDY VIOLATIONS PROVIDES FOR
ATTORNEYS'

FEESADSINISTRATIVE JUDICIAL

I/
Alabama Ala. Code NPUF NpUF NPUF HPUF

(1936 Supp.)

Alaska Alaska Stat. S 18.80.220 S 18.80.100 S 18.80.135 S 18.80.130(e)
(1986 Supp.)

Arizona Arts. Rev. 1 41-1463 S 41.1481 S 41.1481 S 41.1481
Stat. Ann. subd. A subd. D subd. J
(1936-87 Supp)

Arkansas Ark. Stat. Ann.
(1985 Supp.)

NPUF NM, NW HPUF

.

Ca:ifornia Cal. Govt. Code i 12940(8) S 12960 S 12965(b) S 12965(14
(1v87 Supp.)

Colorado Colo. Rev. Stat. 1 24-34-402 S 24-34-306 S 24-34-306(11) NPMF
(1984 Supp.) and
19E5-19E6 Colo. S 24-34-307
Session Laws

i

1/ 1111/F - means No Provision Were Found

23
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STATE
PRUNi81TS EMFLOYNENT
DISCRIMINATION OF
NANDICAPPED PERSONS

PRoCEDURES To REMEDY VIOLATIONS PROVIDES FUN
ATTORNEYS'

FEESADNUISTRATIVE JUDICIAL

COmWetiCut - Cond. Cen. Stat. 8 46a-58 and 8 46a-82 S 461-95(2) S 52-2516 (suit
(1987 Supp.' S 462-60(a)(1) molt be

brought
under

S 46a -58)

Delaware Del. Code Ann. NM NPWF NPUF snit'

(1986 Supp.)

OlotrIcc U.C. Code Ann. S 1-2512 S 1-2544 5 1-2554 and S 1-2553
ut (1986 Supp.) 5 1-2556
Columbia

Flurlda Fla. Stat. Ann. S 760.10 S 760.10(10) S 760.10(12) S 760.10(13)
(1987 Supp.)

'Leorgla Ca. Code. Ann. S 34-6A-4 and S 45-19-3600 S 34-6A-6(a) S 54-6A-6(b)
(1986 Supp.) S 45-19-29 and and

S 45- 19 -39(n) S 45-19-59(e)

Naval! Hawaii Rev. Stacw. S 378-2 S 378-4 S 378-5(d) S 378-502
(1982 Supp.) and

1982-1986 S 378-5(e)
Hawaii Seis. Laws

n (1 f

J 1/41
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STATE
PKoHlUITS EMPLOYMENT
DISCRIMINATION U
OANDICAPPEU PEKSUNS

PRUCCOOKEI TO REttEDY VIOLATIONS PROVIDES FOR
ATTORNEYS'

FEESADHINISTKATIVE JUDICIAL

Idaho Idaho Code
(1986 Supp.)

......

NW NPOI, NOM NPOF

Illinois III. Ann. Stat. 68 f 1- 102(A) 68 1 7-10(A) 68 S 8 -111 68 S 8-108(C)
(Smith Hurd
1986 Supp.j

Indiana Ind. Code. Ann. f 22-9-1-2 1 22-9-1-)(o) S 22-9-1-6(k)(2) NPOF
(1986) and and

f 22-9-1-6(j) and S 22-9-1-6(n)
A 22-9-1(k)(l)

Iowa Iowa Code. Ann. S 601A.6 S 601A.15(1) S 601A.16 S 6CIA.15(8)(a)(8)
(1987 Supp.) 1 6U1A.I7 and

f 6D1A.16(S)

ranaas Kan. State. Ann. S 44-10D1 f 44-100S and S 44-1U11 NPOF
(1910. Supp.) and S 44-101U

S 44-1009

Kentucky Ky. Rev. State.
Atm.
($980 Supp.)

S 2U7.150 f 2U7.20U
and

f 2U7.210

t

1 2U7.230 12U7.23U(1)

25
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bTATE
PKONINITS EMPLOYMENT
OISCKIMINATIoN or
HANUICAVYLO PLIVNUNa

PROCEDURES TO REMEDY VIOLATIONS PROVIDES FOR
A710101491'

FeeAUHININ;XATIVE JUDICIAL

Luusslana La. Clv. Code Ann
(1987 Sapp.)

46 S 2252 and
46 S 2254(C)

HPUF 46 $ 2256(A) 46 1 2256(5) and
(C)

Halne Me. Rev. scats.
nn.

(1956 Supp.)

5 S 4571 and
5 S 4572

5 S 4611 5 S 4612
sub. 4
and

5 S 4621

5 1 4614
4nd

5 S 4622

Maryland Md. Ann. Code.
(1986;

Art. 496 1 14 and
ACC. 498 i 16

Art. 490 S 9 Art. 08510(5)
and

Art. 498 I 12

HPUF

Masaachuaeccs Mast. Can. Lays
Ann.
(1986 Supp.)

Chap. MU 1 4 subd. 16 Chap. 1515 1 5 Chap. 1518 S 0
and

Chap. 1515 i 9

Chap. ISIS 5 9

Michigan hick. Comp. Lave
Ann.
(1986 Supp.)

S 33.1141 S 37.1655 S 37.14Dn
iiud

i 27.1407

S 31.1604(7)

Minna:beta Minn. Stat. Ann.
(1981 Supp.)

S 363.03 and
1 363.12

e, 1

S J63.04 S 263.02
and

S 363.14

S 362.14 subd 3

JL 4-O
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STATE
PROHIBITS EmPLOYMENT
HISCRIMINA1108 OF
HANDICAPPED PERSONS

PROCEDURES TO REMEDY VIOLATIONS PROVIDES FOR
n ATTORNEYS'

FEES41INISTRATIVE JUDICIAL

HIssisippi Miss. Code. Ann. NPOF NI'WF NPWF NPOF
(1986 Supp.)

Missouri Ho. Ann. Stat. 1 213.055 1 213.075 1 213.085 I 213.111(2)
(1987 Supp.) and

S 213.111

Montana Mont. Code. Ann. S 49-1-102 S 49-2-501 1 49-2-509 S 49-2-505(4)
(1983) and and

5 49-2-203 S 49-2-509(3)

Nebraska Neb. Rev. Stat. S 48-1101 5 48-1117 S 48-1120 S 48-1120(6)
(1986 Supp.) and and

1 48-1104 5 48-1118

Nevada Nov. Rev. Stat. 1 613.330 1 613.405 1 613.420 NPOF
(1986)

New Hampshire N.H. Rev. Scat. S 354-A:1 S 154-A:9 S 354-A:10 NW
Ann, and
(1986 Supp.) S 754-A:2

i 354-A:8
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STATE

PROMIHIaS EMPLOYMENT
DISCRIMINATION OF
HANDICAPPED PERSONS

PROCEDURES TO REMEDY VIOLATIONS PROVIDES FOR
ATTORNEYS'

FEESAIIIIINISTRATRIVE JUDICIAL

New Jersey N.J. Scat. Ann. S 10:5-4.1 S 10:5-13 S 10:5-13 S 10:5-27.1

(1986-87 Supp.)

New Mexico N.H. Stat. Ann. S 28-1-7 S 28-1-10 5 28-1-13 S 28-1-11 sub. E

(1985 Supp.)
1986 N.M. Laws

New N.Y. Executive S Z96 S 297 S 297(9) and NPWF

York Law Consol. S 298

(1987 Supp.)

North Carolina N.C. Con. Scat. S 143-422.2 and 9 143-422.1 S 1684-11 S 168A-11(d)

(1985 Supp.) S 168A-2 and
S 168A-5

North Dakota N.O. Cent. Coda. 1 14-02.4-03 S 14-02.4-21 S 14-02.4-19 S 14-02.4-20

(1985 Supp.)

Ohio Ohio Rev. Ann. S 4112.02 S 4112.05 S 4112.06 NPWF

(1986 Supp.)

t

r r r r n.
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STATE
PRDHIMITS EMPLOYMENT
DISCRIMINATION OF
HANDICAPPED PERSONS

.

PROCEDURES TO REMEDY VIOLATIONS PROVIDES FOR
ATTORNEYS'

FEESADMINISTRATIVE JUDICIAL

Oklahoma Okla. Scar. Ann. 25 I 1302 25 1 1502 25 I 1506 25 5 15u5(c)(0)(1987 Supp.)
and

.

25 1 1506(b)

Oregon Or. Rev. Scar. 5 659.425 1 659.040 i 659.085 5 659.121(1)(1985) and and
1 659.435 i 659.095

Pennsylvania Pa. Cons. Scar. 43 1 955 43 5 959 43 1 960 NPWFAnn.
(1986 Supp.)

Rbudo Island R.I. Gun. Laws 28-5-7 S 28-5-7 S 26-5-24.1 5 2R-5-24(1986)
and

S 28-5-28

South Carolina S.C. Code. Ann. S 43-33-520 4 43-33-550 1 43-33-540 5 43-33-540(1986 Supp.) and and and
5 43-33-530 1 1-13-90 5 1-13-91.1(d)(6)

Tenossee Tenn. Code. Ann. NPWF NPIJF NPWF NPWF(1986 Supp.)

2
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STATE
PROUIRITS KMPLOYHENT
DISCRIHMATIoN or
HANU1CAPPEU PERSONS

PRoCEOORKS To REMEDY VioLATIONS PROVEOES FOR
ATTORNEYS'

FEESADH1N1STRATIVE JUDICIAL

Utah Utah Code. Ann. S 34-35-6 S 34-35-7.1 S 34-35-8 5 34-35-7.1(12)

(1986 Supp.)

Vermont Vt. Stat. Ann. 21 5 495 21 5 495b 21 5 495b(b) 21 5 495b(b)

(1984 Supp.) and
9 5 2460

Virginia Va. Code. S 51.01-41 NPWF 5 51.01-46 5 51.01-46

(1986 Supp.)

Washington Wash. Rev. Code. S 49.60.01(1 5 49.60.230 S 49.0.030(2), 5 49.60.030(2)

Ann. and 5 49.60.260

(1987) 5 49.60.030 and
6 49.60.270

West Virginia W. Va. Code. 5 5-11-2 5 5-11-10 5 5-11-11 5 5-11-13(c)

(1987) and and '

5 5-11-9 5 5-11-13

Wisconsin Wis. Stat. Ann. 5 111.31 2/

(1986 Supp.) 5 111.321 5 111.39 5 111.395 NPWF

and
6 111.322

2/ See Watkins v. Labor and Industry Review Com'n, 345 U.W. 2d 482, 117 Nis. 2d 753 (1984). Implication of the Fair

EmpTuymenc Act, to make prevailing party -whole,- is Cu allow the awarding of reasonable attorney's fees.



CRs -9

STATE
PROHIBITS EMPLOYMENT
DISCRIMINATION OF
HANDICAPPED PERSONS

PROCEDURES TO REMEDY VIOLATIONS PROVIDES FOR,
ATTORNEYS'

FEESAOMINISTKATIVE JUDICIAL

Wyoming Wyo. Stat. S 27-9-105 S 27-9-106 $ 27-9-107 NPWF
(1981 Sopp.) and

1 27-9-108

/%21,,Y..44,11W
M. Ann Wolfe

Paralegal Specialist
American Law Division

May 31, 1987
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STATEMENT OF HON. MARIO BIAGGI, A REPRESENTATIVE INt-
CONGRESS-FROM THE STATE OF NEW YORK

Mr. BIAGGI; Thank you, Mr. Chairman. As I said before, I would
like to commend you on your leadership, not simply because of the
expeditious manner in which you have treated this legislation, but
compassion for the rights of an estimated 5 million cancer survi-
vors in this Nation. This is the second successive Congress that you
have conducted hearings on legislation that I have authored to
outlaw employment discrimination against cancer survivors.

Today your subcommittee will discuss my new bill, H.R. 1546, the
Cancer Patient Employment Rights Act, which has been cospon-
sored by 94 Members of this House. I hope we may be able to go
forward from this point and get some affirmative action on the bill.

Let's walk through this process. It is difficult to comprehend the
horror and fear an individual experiences when he or she is first
diagnosed as having cancer. That person knows all too well that
the toughest battle of his or her life has commenced. Thousands
will fight. the battle against this dreadful disease and will win.
Cancer no longer carries the death sentence it. once didat least
not medically. Unfortunately, even if the medical consequences are
favorable, the diagnosis of cancer still translates into a type of
death sentence for the person seeking to maintain their position, be
rehired, or just plain find employment.

My legislation has as its main objective to dispel, if not repudi-
ate, the myth about the cancer survivor's role in the workplace.
The very fact that we have an increasing number of cancer survi-
vors is a testimonial to the remarkable progress that researchers
and those in the medical profession have made in recent years. One
out of every two persons diagnosed with cancer will be cured. The
fact that more than 25 percent or close to 1 million cancer survi-
vors still encounter discrimination in the workplace after being
cured is testimony to the remarkable lack of progress we as a socie-
ty have made in permitting the full recovery of cancer survivors
through our full acceptance of their value.

Discrimination in the workplace shows itself in many ways to
the cancer survivors. Some individuals have been demoted to posi-
tions of less authority, responsibility and salary. Others have had
their medical insurance benefits drastically cut back or even
dropped in total. Some cancer survivors have known the degrada-
tion of being physically moved to an area in the office away from
other employees, while still others have been fired outright from
their positions for no reason other than that they have a history of
cancer. Lastly, we might never know the true figure of how many
individuals are never given the opportunity to work at all because
of a cancer history as a child or a young adult.

I believe that the time is long overdue for us to address this issue
on the Federal level. It is reported by the year 1990 one out of
every 1,000 children reaching the age of 20 will be a childhood sur-
vivor of the disease. If we as a Nation continue to ignore the fact
that so many Americans are being discriminated against, many of
our children will never have the opportunity to aspire to success-
ful, rewarding careers. It is difficult to fathom that we will contin-
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ue to blatantly discriminate against such a large portion of our
population.

I offer my legislation as a pioneering step forward in this devel-
oping area of national concern. Under my bill, an individual will
have the right to bring civil action against an employer, should the
employer engage in any of the following practices which would be
deemed unlawful under the proposal: fail or refuse to hire, deny a
promotion or fire an individual because of a cancer history; segre-
gate or classify employees in any way because of a cancer history;
administer and act upon the results of an ability test, if the test is
designed or used to discriminate based on a history of cancer; re-
taste against an employee if the employee questions the employ-
er's practices; or fail to provide reasonable accommodations for an
employee to fulfill job requirements.

One should note that H.R. 1546 is not only designed as a punitive
bill. Its other purpose is to help enlighten and educate our Nation
about the value of cancer survivors in the workplace. My bill does
not provide special treatment for cancer survivors. It does provide
for equal treatment in the workplace for these individuals. These
survivors are entitled to and should be granted the same protection
under the law as every other American wishing to work.

The cancer survivor has shown remarkable strength and cour-
age. They are individuals who have demonstrated an ability to
fight difficult battles, yet without passage of legislation such as
mine, they will be fighting the battle agaimi employment discrimi-
nation with one hand tied behind their back. It is my hope that
H.R. 1546 will enlighten those who fear the word cancer and, as
such, the cancer survivorand increase public awareness of the
employability of these courageous individuals.

On a personal note, I have found this issue to be one of the most
critical that I have dealt with during my 18 and one-half years in
the Congress. I have been awestruck by cancer survivors I have
met during the 3 years I have been involved in this effort. They are
men and women, young and old, rich and poor, black and white,
with a tremendous sense of purpose in their lives. They come
before this Congress with a simple plea: Give us a fair shot to fully
relish our triumph over cancer. The victory over cancer is a hollow
one if it does not include full employment rights. Our society dis-
plays great hypocrisy if we work so diligently to find a cure for
cancer, only to turn around and allow employment discrimination
against those people who have been cured to continue.

At this point I would ask unanimous consent that the written
statement of Richard A. Kosinski, a cancer survivor, and happily
one who fought and won the battle of discrimination in the work-
place and who is here today, be included in the report. Although he
had a Master's degree and solid work experience, Mr. Kosinski was
unable to convince any employer of his ability to work and in fact
to excel in a position. For the past 2 years he has been employed at
the Niles Township Sheltered Workshop in Skokie, Illinois. Like
most cancer survivors, Richard Kosinski reports to work with more
regularity than his co-workers. Cancer survivors want to work, and
they need to be productive. Let me specifically state that he is in
Washington using his earned, much-deserved vacation time, and I

77-282 0 - 87 - 2
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am sure that the members of the subcommittee will find Mr. Ko-
sinski's testimony inspiring.

Lastly, I would request unanimous consent that the written
statement of Susan Weintraub Nessim and that statement submit-
ted by CANCERCARE, Inc., be included in the report as well. A
victim of employment discrimination based on her cancer history,
Susan is the founder of CANCERVIVE, a nonprofit organization
which is dedicated to educating the public, the medical profession
and government about the obstacles facing former cancer patients.
CANCERCARE, Inc., is a national organization which assists the
cancer patient and his or her family.

Mr. Chairman, I again thank you for having the hearing and
giving me the opportunity to discuss this terribly important sub-
ject.

Mr. MARTINEZ. If there is no objection, Mr. Biaggi's request will
be agreed to.

[The prepared statement of Hon. Mario Biaggi follows:]

4
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PREPARED STATEMENT CF THE HCMDRABLE MARIO BIAGGI, A REPRESENrATIV,

IN CCOGRESS FROM THE STATE OF NEAT YORK

Mr. Chairman, may I first express my appreciation to you and the
members of the Subcommittee on Employment Opportunities, for having
scheduled this hearing today, on H.R. 1546; the Cancer Patient's
Employment Rights Act. In addition, I would like to personally thank
you for having cosponsored this legislation, which I am happy to report enjoys

bi-partisan support, having been'oo-sponsored by 94 memberS of the House.

Cancer -- it's a word which strikes fear in the hearts of all of

us. It is difficult to comprehend the terror an individual experiences
when he or she is first diagnosed as having cancer. That person knows
all to well that the toughest battle of his/her life has just commenced.
However, over the past several years, the news has been more and more

encouraging. Medical breakthroughs have made it possible for more than
50% of cancer patients to be cured. Imagine, one out of every two
people who hear those frightening words from their physician, will later
hear that they are cured, free from the disease, and able to return to a
normal life. Thousands are fighting the battle against this dreadful
disease and winning. Cancer is nc, longer the death sentence it once
was; at least not medically.

The problem is that for many of our cancer survivors, a "normal
life" means one of degrading discrimination in the workplace. At a time
when we as a nation have declared that cancer research is a medical
priority, it is an outrage that almost 1 million cancer survivors have
already had to deal with employment discrimination, and another 5 million
Americans with a history of cancer face the very real threat of being
discriminated against when they return to work or seek employment.
These figures are staggering and the truth of the matter is that with
the headway we are making against cancer, the situation can only get
worse. The medical establishment estimates that 66 million Americans
will eventually develop cancer; one out of every four of us Will contact

this hideous disease. The need for this legislation is apparent and the
time is now.

Discrimination in the workplace for the cancer survivor can be
either subtle or overt, ranging from employment denial to wage reduction,
the cutback or exclusion from medical benefits, promotion denial and in
some cases, termination from the position. The discrimination is broad-
based; it has no sexual preference and strikes both blue oollar and
white oollar employees. It knows no age restriction. While individuals
employed with the same company for many years have been discriminated
against by co-workers and supervisors, the real disgrace is that childhood
survivors of the disease are being denied admission to schools and the
opportunity to embark on any type of career.

iri 5
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Take for instance the person who suffered from childhood leukemia.
Although 65% of all such patients are able to lead a normal life after
treatment, many schools deny them entry simply based on a cancer history.
What chance does this individual have to aspire to a rewarding, fulfilling
career with any hope of realizing this dream?

One ray of hope has been the decision of the Department of Defense
to reevaluate it's long standing policy with regard to those cancer
survivors seeking entry into the military. As of March 31, 1986, Section
XX of the DoD Directive 6130.3 permits consideration of individuals who
have remained disease-free and off treatment for childhood cancers, for
a period of five years. At long last, at least one sector of our society
realizes that cancer can be cured and that cancer survivors can make a
meaningful contribution to our nation.

H.R. 1546 does not grant preferential treatment to cancer survivors,
nor does it make it mandatory that an individual be hired based solely
on his or her victory over the disease. This legislation allows an
individual who has been discriminated against in the workplace because
of his/her cancer history, to bring civil action against the employer.
The practices which would be deemed as unlawful include:

1. Failure or refusal to hire, or deny a promotion or fire
an individual because of a cancer history.

2. Segregation or classification of employees in any way because
of a history of cancer.

3. To administer and act upon the results of an ability test if the
test is designed or used to discriminate because of a
cancer history.

4. Retaliation against an employee if the employee participates
in an investigation or hearing regarding the employer's
practices.

5. Failure to provide reasonable acocumcdations for an employee
to fulfill the essential job requiresents.

H.R. 1546 is also introduced in the hope that we will be able to
enlighten and educate our nation about the value of cancer survivors in
the workplace. These are hard-working, dedicated individuals who have
shown tremendous stamina and enviable courage,

2
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After the long battle of fighting their disease, cancer patients are
perhaps better equipped to take on the rigors of full-time Employment than
most employers believe. Studies Show that employees with cancer histories
are generally more responsible, hardworking and productive. Between
1957 and 1971, the Metropolitan Life Insurance Company tracked 74 of its
own employees with a cancer history, or employees who developed cancer while
working with the company. It was found that:

1. The turnover rate among employees with a cancer history
was no higher than the rate of people cancer-free.

2. No employee in the cancer group was discharged for absenteeism
or poorperfoineux3e.

3. Only 3% of the cancer employees were ever placed on disability.

The results of this study, conducted by a major insurance company should
prove once and for all that employment discrimation based on a cancer history
is more than simply unjustified, but blantantly hypocritical in light of the
billions of dollars spent each year on cancer research.

On a personal note, I have found this issue to be one of the most critical
and necessary that I have dealt with during my 18 years in the Congress. I

also know first hand the value of an individual who has battled cancer and

has won. My Executive Secretary in my district office, Ray Levine, is a

cancer survivor. I have seen this courageous we an deal twice with the
news that cancer had been found. Through two major operations and hundreds
of hours of treatment, she never let it be known just how such she might
have been suffering. She reported to work, even during the most intense
phases of her treatment and continues, as she has since Jamb.' 1969 to
be an important, vital member of my staff. How foolish to think that
simply because she has a history of cancer, her dedication and productivity
would be adversely affected. Ray Levine is truly an inspiration to all of
us, and believe me there at times when my office just wouldn't operate
effectively without her.

In summation, I would like to commend those who have come here to
testify today and to share with us their experiences. With what we will

learn at this hearing, it will be difficult to argue that cancer survivors are
not being discriminated against in the workplace and by failing to pass
legislation to outlaw these disgraceful practices, we as a nation simply
condone such policies. H.R. 1546 is necessary if the cancer survivor is
to know "total victory" over his/her disease and the prejudice he /stye faces
in the workplace.
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[The prepared statement of Richard A. Kosinski follows:]

PREPARED STATEMENT OF RICHARD A. ROSINSKI, NILES TOWNSHIP SHELTERED
WORKSHOP, SKOKIE, IL

In 1980 I began an education which would forever change the way I would view

myself and the rest of society. In that year I developed teratocarcinoma of

the testes. I suffered the loss of my left testicle and, a few months later,

the lymph nodes on the inside of my spin.. The second surgery was followed by

a two-year protocol of combination chemotherapy. During this period, I discovered

I had fewer friends than I thought. People Just stopped calling or coming to

visit. I viewed the conclusion of my chemotherapy with a great deal of ambivalence.

Hy personal war against cancer was, "knock on wood". over. I had been victorious

over the "Big C". But, what was next?

For some reason I never quite understood the effects of discrimination. I was,

after all, an educated, middle-class, white male. I expected to have, at least,

an even shot at anything out there. Boy, was I in for a surprise! At first I

thought thrt survival from cancer meant I was someone special. At first, *I chose

not to conceal my health history. I wanted people to know what I had experienced

because, for me, it was meaningful. Unfortunately, it seemed that many people,

especially prospective employers, did not see it that way.

During the next three years, I had submitted some 200 resumes and applications for

employment. I had a solid record as a good development executive with a chain of

consecutive record years behind me. I also had a masters degree. This did not

seem to matter. I suffered a two-year gap in my employment history which was due

to treatment for cancer.

I had a few interviews. The people I spoke with seemed impressed by my qualifications.

Hy previous supervisors had provided good references. Very often they, SA led when

I disclosed my experience with cancer. Some congratulated me on my victory. However,

there was either scmeone more qualified for the job; or, I would not receive a callback

Even when I pursued the interviewer with repeated calls, the person was not available

and did not return my calls. Please understand, no one ever said I was not being hired

because of my cancer history. I would have a difficult tine proving discrimination by

anything that was said. However, with time you get to know the look and the tone of

voice which says, "Yeah, life is tough; but, it's not ay problem!"

Remember, I was a man living at a time when competition VAS koy and productivity, God.

r-
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I had lost half of what physically constitutes masculinity. Many people I

encountered did not believe that discrimination against cancer patients existed.

They just c.MItidered me lazy and worthless. Truthfully, I began to feel that way

myself. I put on weight and neglected to shave. My desire for sex left me

completely. I thought about suicide twice. The second time I had even worked out

the plans.

After some severe psychological and emotional reverses, I slowly pasted the pieces

of my shattered life together. The anti-depressant medication I was taking had so

increased my appetite that I weighed in at 200+ pounds! At the suggaition of one

of the few good friends I had left, I applied and was interviewed by Richard H. Haar,

Executive Director of the Niles Township Sheltered Workshop, a priliate social service

agency serving the elderly and handicapped. I told Richard that I had experienced

the same feelings of rejection and alienation as many of his clients. Therefore,

I could understand his "product" batter than any other candidata. He gave me the

job!

Having a ph a great deal more than receiving a paycheck. It is setting the

alarm, getting up, washing, eating breakfast, getting dressed, and having something

to look forward to each day. It adds structure and meaning to a person's life.

It restores confidence and self- esteem.

I am forty pounds lighter now. I have
ia

new group of friends and my greatest joy
aut

comas from being with them. Aftstexpdryiencingt6jection from woman because of my

cancer history, I have started dating again. Suffice it to say my interest in sax

has returned.

One of the things that kept ne going was the friendship I developed with Representative

Biaggi who corresponded with me during some of the tough times. With the information

I received from him and the material I gathered from other sources, I learned that

the problem of discrimination was not unique to me. It was experienced by at least

252 of all my fellow cancer survivors. Knowing this gave me the courage to "go public"

with my story.
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Going public was a graduate education on the ignorance of the general public

concerning the survival of cancer patients. I did a press conference for the

Illinois Division of the American Cancer Society in December of 66. A reporter

for WIEZ Public Radio in Chicago introduced me as someone who "claims" to be

cured from testicular cancer and referred to cancer as a "terminal illness". We

have much do in the area of public education.

I have been with.the Niles Township Sheltered Workshop for two years. I have

taken fewer days off than any of my co-workers. Not only have I refrained from

taking sick days, I have not even taken all my vacation time from last year.

I to using vacation time to be here for this hearing. When I do see a physician

r dentist, it is on Saturdays or after work. None of the popular misconception*

Wt hiring cancer survivors have applied in ay case.

, my experience with cancer has helped in the performance of my job. I

understand the need all people have to feel useful. We all want the same things

from life; work, good times, companionship, and love. My story has been told

many times in funding proposals to foundations and corporations, as Ambassador

of Mercy for United Way, as member of the Service and Rehabilitation Committee

of NorthShore American Cancer Society, and the various ministries I have embraced.

Survival from cancer has given .e a unique opportunity for personal growth.

However, many of my brothers and sisters will not have a boss like Richard Haar to

give them a break. Some with childhood cancers may be haunted into adulthood by

their health histories. It is very clear to co that public attitudes have not

kept pace with the advances in medicine. Legislation has always preceded I change

in social attitudes about any minority. In Illinois, cancer history is now

considered a handicap and so we are afforded the same protection from discrimination

as any other handicapped person. Illinois has also passed a Comprehensive Health

Insurance Plan to give us access to major medical coverage.

But, public awareness that cancer need be only a temporary condition la ut:reflected

in the fact that, in Illinois, we must be regaTied as handicapped to be guaranteed

equal rights. We are, in fact, a minority and, a very large one at that. We need

protection at the Federal level which guarantees us the WA legal recourse as women,

40
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blacks, Hispanics, the handicapped, and other minorities. It is shocking to me

that tnis legislation did not receive more attention when it was introduced in

the 98th Congress back in '84. I saw no "letters to the editor" from prominent

people in the cancer research field advocating survivors' rights. Some 66 million

Americans have experienced the horror of cancer in their lives; yet, we have spent

so much time and money focusins on cures, that we have abandoned those who validate

our efforts.

We need to educate employers, care-givers, and the public at large concerning the

truth about cancer survival. Host importantly, we need to pass H.R. 1545 as an

important first step in insuring our right to remain productive partners in our

nation's economic progress.

Respectfully submitted by Richard A. Kosinski 6/17/87
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[The prepared statements of Ms. Nessim and CANCERCARE,
Inc., appear at the end of the hearing.]

Mr. MARTINEZ. Mr. Gunderson, do you have a statement?
Mr. GUNDERSON. No.
Mr. MARTINEZ. Mr. Jontz?
Mr. JONTZ. Mr. Chairman, let me simply take this opportunity to

commend the gentleman from New York, Mr. Biaggi, on introduc-
ing this important legislation, and commend you on holding this
hearing, and I am looking forward to hearing the witnesses this
morning.

Mr. MARTINEZ. Thank you, Mr. Jontz.
With that, we will call the first panel, which consists of Barbara

Hoffman, Coalition for Cancer Survivorship, a cancer patients' em-
ployment rights program; Grace Monaco, with White, Fine & Ver-
ville; and Tim Calonita, a cancer survivor, Mineola, New York. We
will begin the testimony with Barbara Hoffman.

STATEMENT OF BARBARA HOFFMAN, ESQ., COALITION FOR
CANCER SURVIVORSHIP

Ms. HOFFMAN. Thank you. Mr. Chairman and members of the
subcommittee, my name is Barbara Hoffman. I am a disability
rights attorney and a member of the board of directors of the Na-
tional Coalition for Cancer Survivorship. The National Coalition
for Cancer Survivorship is a national clearinghouse for grassroots
organizations and individual survivors, engaged in community de-
velopment, public education, and legal and psychosocial research
designed to enhance the quality of life of the growing number of
cancer survivors.

My testimony today is on behalf of the more than 5 million
cancer survivors in the United States, more than 3 million of
whom have won their fight against cancer. My definition of a
cancer survivor attaches at the time of diagnosis.

The Cancer Patients' Employment Rights Act, H.R. 1546, will
bring social, political, and economic practice in line with medical
fact. At least 25 percent of all individuals with a cancer history,
more than 1 million people, experience some form of employment
discrimination solely because of their cancer history. This disparate
treatment includes dismissal, denial of new jobs, demotions, loss of
benefits such as insurance, undesirable transfers, isolation and hos-
tility in the workplace, and mandatory medical examinations unre-
lated to job performance.

Why, after struggling with such a grueling illness, do at least 1
million people face invidious discrimination? Because the general
public still believes three myths about cancer.

Myth number one is that cancer is a death sentence. The impact
of this myth is that employers are hesitant to invest in an individ-
ual they believe will die imminently. Insurance companies skyrock-
et rates or refuse to insure at all. Banks deny loans, and society
disallows long-term planning on the assumption of a short-term
life.

The fact is, approximately half of all individuals in the United
States diagnosed with cancer this year will overcome the disease.
For individuals under the age of 55, those most likely to need em-
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ployment, survival rates are even higher, with rates of over 80 and
90 percent for some types of cancer. There is life after cancer. It
should be a life full of quality and equal opportunity, not one of
narrow prejudices and stunted dreams.

The second myth is that cancer is contagious. The impact of this
myth is that fellow workers physically and emotionally isolate
those with cancer, and employers succumb to co-workers' demands
to fire or transfer cancer survivors.

The fact is that cancer is not contagious. It cannot be transferred
by cough, sneeze, casual touch, sex, or shared workplace.

The third myth is that cancer survivors are an unproductive
drain on the economy. The impact of this myth is that the em-
ployed are fired, demoted and denied benefits. The unemployed are
faced with remaining so or considering lying about their medical
history, and the underemployed are drained of their self-esteem.

The fact is, decades of studies have confirmed that cancer survi-
vors have the same productivity rates as other workers. Eighty per-
cent return to work after diagnosis. Millions of individuals remain
as productive after a cancer diagnosis as they had been before.
They are gold medal Olympic athletes, authors, actors, ambassa-
dors, our current President, and Members of the 100th Congress.
They are you, your neighbor, spouse, associate and child.

Public and professional education will help dispel these myths,
but because these myths are uniquely associated with cancer and
because cancer survivors face widespread discrimination not faced
by individuals with other medical conditions, laws specifically de-
signed to prohibit cancer-based discrimination are needed to pro-
vide remedies, or discrimination will inevitably persist.

The Cancer Patients' Employment Rights Act is necessary be-
cause there currently exists no uniform prohibition against cancer-
based discrimination. The Federal Rehabilitation Act of 1973 ap-
plies only to certain recipients of Federal funds and prohibits dis-
crimination based on handicap, a term which does not encompass
many cancer survivors. Coverage of State discrimination laws
varies widely, with only a few States such as California expressly
prohibiting cancer-based discrimination. Because discrimination
against qualified cancer survivors is a national problem, it requires
a Federal solution.

H.R. 1546 is the most appropriate solution. This bill requires that
all qualified workers be afforded equal job opportunities, by explic-
itly prohibiting discrimination based on cancer history. Because
this bill will require employers to evaluate employees according to
their individual qualifications instead of their often irrelevant med-
ical histories, it will eliminate medical exams that are unrelated to
job performance.

Many personnel policies prohibit employment of individuals
within 5 years of treatment or with any cancer history at all. H.R.
1546 will prohibit policies such as these which ignore an individ-
ual's actual abilities and treat all cancer survivors as criminals,
forced to serve a 5 or mo,.. year sentence of unemployment and
social ostracism. H.R. 1540 fairly and appropriately balances the
rights of employers to hire only qualified workers with the rights
of cancer survivors to be considered according to their individual
qualifications, and not destructive mythology.
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By increasing employment opportunities for all qualified individ-
uals, H.R. 1546 will increase the number of wage-earning taxpayers
and decrease the number of people needlessly receiving disability
and unemployment benefits. The Cancer Patients' Employment
Rights Act will generate more accurate information about the sur-
vivability of cancer and will promote the full rehabilitation and in-
tegration into society of the more than 5 million individuals with a
cancer history.

More than 100 years ago, President Grover Cleveland concealed
his surgery for mouth cancer by telling the public he needed a
little dental work. Today, although the President of the United
States can disclose his cancer history without fearing dismissal or
national panic, the average employee still must remain in the
closet for fear of financially and emotionally draining discrimina-
tion. Despite dramatic gains in cancer survivorship, this irrational,
cruel behavior is still commonplace today.

One year ago, the 99th Congress and the National Conference of
Mayors passed resolutions recognizing the scope of cancer-based
discrimination and expressing the need for a legislative solution.
H.R. 1546 is that solution. I urge you to give it your full support.

Mr. Chairman, I commend you for holding this hearing and I ap-
preciate the opportunity to testify in support of this important leg-
islation.

[The prepared statement of Barbara Hoffman follows:]
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PREPARED STATEMENT OF BARBARA HOFFMAN, ESQ., NATIONAL COALITION FOR CANCER

SURVIVORSHIP, PHILADELPHIA, PA

Mr. Chairman and members of the Subcommittee, my name is Barbara Hoffman. I am
a disability rights attorney and a member of the Board of Directors of the National
Coalition for Cancer Survivorship.

The National Coalition for Cancer Survivorship is a national clearinghouse for
grassroots organizations and individual survivors engaged in community development,
public education, and legal and psychosocial resepch designed to enhance the quality
of life of the growing number of cancer survivors.'

My testimony today is on Behalf of the more than five million cancer survivors
in the United States, more than three million of whom have won their fight against

cancer.2 My definition of a cancer survivor attaches at the time of diagnosis.

The Cancer Patients' Employment Rights Act, H.R. 1546, will bring social,

political and economic practice in line with medical fact.

At least twenty-five percent of all individuals with a cancer history, more than
one million people, experignce some form of employment discrimination solely because
of their medical history. This disparate treatment includes dismisszl, denial of
new jobs, demotions, loss of benefits such as insurance, undesirable transfers,
isolation and hostility in the workplace, and mandatory medical examinations
unrelated to job performance.4

Why, after struggling with such a grueling illness, do at least one million
people face invidious discrimination? Because the general public still believes
three myths about cancer.

Myth number one is that cancer is a death sentences The impact of this myth is
that employers are hesitant to invest in an individual they believe will die
imminently, insurance companies sky rocket rates or refuse to insure at all, banks

deny loans and society disallows long-term planning on the assumption of a short-term

life.

The fact is approximately half of all individuals in the United States diagnosed
with cancer this year will overcome the disease. ° For individuals under the age of
55 -- those most likely to need employment -- survivu,1 rates are even higher, with
rates of over 80 and 90 percent for some types of cancer.'

There is life after cancer. It should be a lull life of quality and equal
opportunities, not one of narrow prejudices and stunted dreams.

The second myth is that cancer is contagious. The impact of this myth is that
fellow workers physically and emotionally isolate those with cancer and employers
11.1.`cumb to co-workers' sl to fire or transfer cancer survivors. The fact is

cancer is not contagious. It cannot be transferred by cough, sneeze, casual touch,

sex or shared workplace.
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The third myth is that cancer survivors are an unproductive drain on the
economy. The impact of this myth is that the employed are fired, demoted and denied
benefits, the unemployed are faced with remaining so or considering lying about
their medical history, and the underemployed are drained of their .clf-esteem.

The fact is, decades of studies have confirmed that cancer survivors have the
same profbetivity rates as other workers. Eighty percent return to work after
diagnosis. Mill;ons of individuals remain as productive after a cancer diagnosis
as they had been before. They are gold medal Olympic athletes, authors, actors,
ambassadors, our current President and members of the 100th Congress. They are you,
your neighbor, spouse, associate and child.

Public and professional education will help dispel these myths, but because
these myths are uniquely associated with cancer and because cancer survivors face
widespread discrimination not faced by individuals with other medical conditions,
laws specifically designed to prohibit cancer based discrimination are needed to
provide remedies where discrimination will inevitably persist.

The Cancer Patients' Employment Rights Act is necessary because there currently
exists no uniform prohibition against cancer based discrimination. The Federal
Rehabilitation Act of 1973 applies only to certain recipients of federal funds and
prohibits discrimination based on "handicap', a term which does not encompass many
cancer survivors. Coverage of state discrimination laws varies widely, with only a
few states, such as California, expressly prohibiting cancer based discrimination.
Because discrimination against qualified cancer survivors is a national problem, it
requires a federal solution.

H.R. 1546 is the most appropriate solution. This bill requires that all
qualified workers be afforded equal job opportunities by explicitly prohibiting
discrimination based on cancer history. Because this bill will require employers to
evaluate employees according to their individual qualifications instead of theiroften irrelevant medical histories, it will eliminate medical exams that are
unrelated to job performance.

Many personnel policies prohibit employment of individuals within five years of
treatment or with any cancer history at all. H.R. 1546 will prohibit policies such
a these, which ignore an individual's actual abilities and treat all cancer
survivors as criminals, forced to serve a five or more year sentence of unemployment
and social ostracism. H.R. 1546 fairly and appropriately balances the right of
employers to hire only qualified workers with the rights of cancer survivors to be
considered according to their individual qualifications, and not destructive
mythology.

By increasing employment opportunities for all qualified individuals, H.R. 1546
will increase the number of wage earning taxpayers and decrease the number of people
needlessly receiving disability and unemployment benefits. The Cancer Patients'
Employment Rights Act will generate more accurate information about the
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survivability of cancer and will promote the full rehabilitation and integration Into
society of the more than five million individuals with a cancer history.

Nearly 100 years ago. President Grover Cleveland concealed his surgery for mouth
cancer by telling the public he needed a little dental work. Today, altnough the
President of the United States can disclose his cancer history without fearing
dismissal or national panic, the average employee still must remain in the closet for
fear of financially and emotionally draining discrimination. Despite dramatic gains
in cancer survivorship, this irrational, cruel behavior is still commonplace today.

One year ago, the 99th Congress and the National Conference of Mayors passed
resolutions recognizing the scon of cancer based discrimination and expressing the
need for a legislative solution." H.R. 1546 is that solution. I grge you to give
it your full support.

Mr. Chairman, I commend you for holding this hearing and appreciate the
opportunity to testify in support of this important legislation

3
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I. See attachment.

2. American Cancer Society, 1987 Facts and Figures.

3. See. Employment Discrimination Against Cancer Victims and the Handicapped:
Hearing. on H.R. 370 and H.R. 1294. The Cancer Patients Employment Rights Act. Before
the Subcommittee on Employment Opportunities of the House Committee on Education and
Labor, 99th Cong., 1st secs. 2.4 (1985) [hereinafter cited as House Hearing on H.R.
1294 The 25% figure is a conservative estimate. E.g., a five-year study of the
work experiences of 344 workers and youths with cancer histories found that 54% of
white-collar respondents described work problems that they attributed to cancer, 84%
of the blue-collar respondents identified such work problems and 51% of the youth
reported discrimination at work or school. F. Feldman, Work and Cancer Health
Histories (University of Southern California, Los Angeles: 1982), summarized in the
proceedings of the 1982 Western States Conference on Cancer Rehabilitation in San
Francisco. A Stanford University study of 403 Hodgkin's cisease survivor!, found that
43% of the survivors experienced difficulties at work that attributed to their cancer
histories. P. Fobair, R. Hoppe, J. Bloom, R. Cox, A. Varghesc and D. Spiegel,
'Psychological Problems Among Survivors of Hodgkin's Disease", Journal of Clinical
Oncology, May, 1986. A study by the California Division of the American Cancer
Society found that most California corporations and governmental agencies
discriminate against job applicants with a history of cancer for a period of three to
ten years after treatment. Hoffman, 'Employment Discrimination Based on Cancer
History: The Need for Federal Legislation; 59 Temple Law Quarterly 1,3 (Spring,
1986), hereinafter 'Hof f man.*

4. See Hoffman, supra at note 3, at 3, note II.

5. House Hearing on H.R. 1294, supra note 3, at 16 (statement of Robert J. McKenna,
M.D.). Until present myths about cancer are dispelled, discrimination based on
cancer history will be inherent in society. Author Susan Sontag comments that cancer
has become the tuberculosis of today:

As long as a particular disease is treated as an evil, invincible
predator, not just a disease, most people with cancer will indeed
be demoralized by learning what disease they have. The solution
is hardly to stop telling cancer patients the truth, but to
rectify the conception of the disease, to de-mythicize it.

When, not so many decades ago, learning that one had TB was
tantamount to hearing a sentence of death as today, in the
popular imagination, cancer equals death -- it was common to
conceal the identity of their disease from tuberculars and, af':r
they died, from their children.... Conventions of concealment with
cancer are even more strenuous. In France and Italy it is still
the rule for doctors to communicate a cancer diagnosis to tl'e
patient's family but not to the patient; doctors consider that the
truth will be intolerable to all but exceptionally mature and
intelligent patients. Since jetting cancer can be a scandal
that jeopardizes one's love life, one's chance of promotion, even
one's job, patients who know what they have tend to be extremely
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prudish, if not outright secretive, about their disease.

S. Sontag, Illness as Metaphor 7-8 (New York: 1977).

Sontag also writes that modern medical advances will help improve cancer's
connotations: "(Clan= will be partly demythicized; and it may then be possible to
compare something to a cancer without implying either a fatalistic diagnosis or a
rousing call to fight by any means whatever a lethal, insidious enemy' Id. at 84.
Cancer will no longer be viewed as a 'demonic pregnancy' or serve as the standard
euphemism in obituaries for 'died after a long illness.' Id. at 14.

6. American Cancer Society, 1987 Facts and Figures.

7. Id.

8. See generally, National Institute of Health, U.S. Dept. of Health and Human
Services, Pub. No. 84.2612, Cancer Prevention Research Summary: Viruses 4 (1984)
(viral infections that increase risk of cancer may be contagious, but cancer itself
is not contagious).

9. For example, a 1960's survey by the Bell Telephone System of more than 900,000
Bell employees found that each year 1.67 employees per thousand had seven or more
days of illness related to malignancy. Of those employed at the time of their cancer
diagnosis, 81.2% returned to work. Only 4.1% were permanently disabled while 14.7%
died of cancer before returning to work. Cancer survival rates have increased
considerably in the two decades following the Bell survey. See Fobair, supra note 3,
at 1-2, for a brief discussion of the Bell survey.

A study by the Metropolitan Lifa Insurance Company, conducted between 1952 and 1972,
concluded that the work performance of people who were treated for cancer differs
little from that of others hired at the same age for similar assignments. When
compared with other employees of the same age, the turnover, absence, and work
performance of cancer patients were satisfactory. In addition, no employees hired
after treatment for cancer died during the observation period. Metropolitan Life
Insurance Co., Statistical Bulletin 5-6 (1973).

10. H. Crot hers, 'Local Problems/Local Solutions,' Workshop on Employment.
Insurance and the Cancer Patient, American Cancer Society (New Orions: 1986).

II. United States Conference of Mayors, June, 1986, Resolution No. 21; United
States House Concurrent Resol.'tion No. 321 (unanimously passed both the House of
Representatives and the Senate in September, 1986).
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THE IMPORTANCE OF.A
NATIONAL COORDINATING EFFORT

In response to the sign Scant special needs of a burgeoning cancer survivor population, independent
and unrelated support organizations have arisen in various communities across the country. Although
most of thee organizations have been In existence less ten years, many of their members are
already developing high levels of expertise In working with support groups and various aspects of sur-
worship. Many groups are led by individuals who are themselves cancer survivors. On a different
level, a number of survivors are publishing books and articles that define the Issues and concerns of
survivorship and offe. guidance. Some are starting private practices in counseling and related areas to
help others living with cancer. A few national organizations, such as Cancer Care and The American
Cancer Society, and a number of local health care facilities are further expanding their programs to ad.
dress issues of survivorship and there is even a national news magazine for cancer survivors, COPE,
now in its first year of publication.

Throughout the country, more and more organizations are working in the area of survivorship. Most
of them are small local units; many are merely neighborhood support groups, which are perhaps the
heart of this movement. Others are larger, addressing the needs of specific segments of the cancer
populations, such as survivors of breast cancer or persons dealing with childhood cancers. Still others
address specific concerns, such as the emotional needs of cancer survivors in treatment, employment
rights, or Insurance issues.

There is plenty of evidence that the movemei has already been very productive, In the area of
publishing alone, a number fine newsletters and other small publications have been produced, as well
as books, periodical articles, and other educational materials Each indmdual, agency, and Organila
ton working in survivorship has something valuable to offer; all of them together could be a tremen
does resource to each other. But that resource has never been utilized because, In the past, most
groups and individuals have worked alone, In separate communities, Of with separate segments of the
cancer population.

Ironically, the strersgto of the survivorship movement can be measured, in part, by the fact that these
activities have developed Independently, without coordination. That, in itself, is a sign that they are In
response to real needs and that the needs exist In communities across the country. This is a real
grassroots movement.

Now the strength of the movement can be multiplied many times through a national coordinating ef-
fort, Individuals and organizations, working together, can increase their productivity through the ex-
change of ideas, information, rr.stenals, programs, and personnel. In addition, groups that serve
specific segments of the cancer population can be made accessible to members of support groups
across the country, while other groups those that address specific issues can be enabled to tie In.
to a network of thousands of survivor groups.

In spite of the tremendous amount of impressive work already being done, there are large segments
of the cancer population not yet being reached. Many communities do not yet have any resources for
the suervor population. This Is especially true of small and rural areas and inner city
neighbxhoods where poor and minonty groups I e. In communities that do have resources,
few pograms actress the needs of long-term st,rvrvors; programs are usually designed for
survivor, In treatment.

The mission, then, of NCCS is to strengthen and broaden an already viable encer sur
vivorshi s movement by creating a networking system, opening and maintaining channels of
commun -Ain', and creating a comprehensive clearinghouse on survivorship. It will build
on the dready impressive achievements of its members, facilitating the shanng of the ex
sing res. urces with the poteottal to multiply their productivity. NCCS will also encourage
the movrront to reach out to those who are currently underserved, the poor and minority
se' s, those in communities with no survivor activities, and the longterm survivors.

Those involved In this movement can be proud of then achievements. Working together through
NCO, they now have an opportunity to enhance those achievement and to reach a larger portion of

4U1V1VOI population. NCCS is an important investment in the future of survivors and in she future of
all who are invoked is >urvivorship.

U" 0
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Needed: An Agen-da for Survivors
Illy Fitzhugh Mullin

Reprinted srkh permission from COPE maptrine, November
1914,

Surviving. Nine letters that comprise a short word but a power.
ful concept.

Surviving is "to remain alive or existent," Webster's tells us,
and also "to outlive" to live beyond, to keep on living, to
wine ourselves, to outlive our diagnosis, to outlive, day by day,
what might have been Surviving is a potent idea, but one that
has been paid little heed In the field of cancer treatment.

When I was daynosed as having a cancer deep in the chest
cavity, my mind riveted on two possibilities: core and death.
They seemed to be the options for my future, and I spent much of
my waking life ruminating on them. It did not occur to me then,
or for some time, that these two notions were Insufficient to
descnbe what was happening to me, I was not cured and I was
not dead. Rather I was surviving Irving on, existing and haul.
Ing.

Survival was desperate clays 01 nausea and depression and
buoyant days or improveJ strength. It was the anxiety of waiting
for my monthly chest kray and the joy cleating Chinese food foe
the lint time after struggling with radiation bums 01 the
esophagus.

These reflections and many others are a jumble of memories of
a purgatory that was touched by sickness in all its aspects but was
neither death not cure. It was survival an absolutely predior
table but ill-defined condition that all cancer patients engage as
they struggle with their illnesses.

There are what I call "seasons 01 survival" distinct stages
that all cancer patients go through as they cope with their M.
nesses. The acute stage starts at the moment of diagnos'. and
continues through the initial rigorous surgical, medical and
radiological treaments. This "season," more than the others, is
recognized for the support shown the newly diagnosed pabent.

The period 01 extended survival that follows the acute stage is
less well recognized. Out from under the Initial treatments, the
person with cancer now sets about trying to resume some
semblance of normal activity. Yet this Is a time of diminished
physical strength and exercise capacity. problems such as a lost
body part, missing hair and lost weight now have to be dealt with
in public and are set against the challenges 01 the home and the
work place. Since this second phase is not predominantly a
medical one, doctors and nurses tend to play a much smaller sup.
port role. The result often leaves many patients and their families
fending awkwardly for themselves In the "healthy' world.

The third phase is not cure but permanent survival, an evolu
bon to a penod when the activity of the disease or the likelihood
of its return is sufficiently small that the cancer can now be con.
sidered permanently arrested. The Humpy Dumpy idea of "as
good as new" a powerfully appealing notion for all cancer pa.
tents simply does not happen For better and for worse,
physically aid emotionally, the Illness leaves a mark, a Penna.
Pent and important legacy. Problems with employment and in.
surance are common, survivors remain at nsk for complications
from original treatments; and long-Perm health programs are not
well worked out.

There are five million survivors in the United States today, Five
million. That is 2 Percent of our citizenry; a population larger
than that in 39 of our states. Survivors need to recognize their
common ground, map it and cultivate it. We need to stimulate
the development and use of mutual support groups and conv
munkation networks. We need to beable to particpate in discus-
sions about national research priorities We need to be acute
politically to see that laws are written to assure cancer survivors a
full and pankipatory life.

A LETTER FROM THE PRESIDENT
OF NCCS

Dear Friends,
I want to welcome you to the National Coalition for Cancer

Survivorship a new organization, a new idea, a new
movement.

In October of 1986 twenty-five people met In Albuquerque for
an Intensive weekend 01 exchange and debate. The subject was
cancer sumvorshiP, the art and science 01 hying after the
diagnosis or cancer. All 01 the participants were Involved in the
nu* as patients, as family, or as health care professionals, and all
were concerned about the absence 01 coordination and
collaboration among group and Individuals interested in
survivorship. The spun that brought many 01 us to Albuquerque
is, in fact, captured by the aCCOmpanying article "Needed: An
Agenda for Survivors" reprinted from COPE magazine.

And, indeed, we left Albuquerque with resolve the resolve
to pool a portion °lour energies to build a network, an alliance
olpeoPie and groups from around the United States who work to
improve the quality 01 life, mutual support and opportunities for
cancer survivors. This Is the National Coalition for Cancer
Sumvonhip, the NCCS.

The first edition 01 the NCCS Newsletter is an Important step in
the development d NCCS activities, In It you will find the NCCS
Charter, at well as more Information about the plans of the
organization and the writing 01 others concerned with
survivorship. Most Importantly, it is an Invitation for you to join
the NCCS. Without your supped, both In interest and in finances,
the NCCS will not succeed, We are counting on the dues of
Organizations and Individuals to get the NCCS off the ground and
on the ideas and =Mules you share with us to give substance to
the network we intend to build.

So do get on the grapevine! We look forward to working with
You.

Sincerely,

Fitzhugh Mullin , M.D.
President 01 the Board of Directors

Fitzhugh Minton Is a pediatrician and a member of the faculty of
the lohns Hopkins University School of Pu4., Health. He is the
author 01 the autobiographical book Vital Signs: A Young
Doctor's Straggle with Cancer,
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There is a nchness to surviving, a richness 01 having something
that might never have been whether it is two weeks 01 life or
SO years. We need to celebrate that richness by proclaiming
ourselves survivors and building organizations to reflect our con.
oems on the local, regional and, ultimately, national level. That is
an agenda for the immediate future
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THE BIRTH OF NCCS

The NCCS was founded at a firstof.itokind national meeting in
October, 1986. The three-day meeting held In Albuquerque,
New Mexico assembled Individuals from across the country who
have taken leadership roles In the cancer survivorship move.
ment. Twenty-one participants were chosen from respondents to
a national survey taken in the summer of 1986. That survey
gathered basic information on organizations and individuals fill-
ing two criteria: first, they were addressing the concerns of
cancer survivors, and second, they focused on peer support as a
fundamental part of addressing those concerns. The survey's
respondents expressed a desire to join national networking
organizatiol. To explore the possibility of establishing such an
organization, the October national planning meeting was con.
vend.

The survey and the planning meeting were developed by New
Mexico cancer survivors working out of the office of Living
Through Cancer, Inc.. New Mexico's cancer survivor or&lnin.
ow, Funding was provided by St. Joseph Cancer Center of Alb.)
querque and St. Vincent Hospital (.1 Santa Fe.

The October meeting, which has been called the "Corntitu-
tional Convention" of the cancer survivor movement, prowled
an opportunity for leaders from across the country to meet, to

look at the growing national movement, and to define its needs
and potentials. The focus of attention was the strengthening of
the national movement.

The meeting began with a sharing of Information and an assess-
ment of the then current state of the mavement. That was follow..
ed by a lengthy discussion of the needs of Individuals and
organizations Involved with survivorship, and of the potential of
the sumvorship movement. The participants were then ready to
formulate a statement of the goats and objectives of the yet can.
born organization. The primary goal would be to generate a na-
tional awarer.ess of cancer survivorship. Specific objectives
would Include developing a communication network and,a cons-
prehensive clearinghouse for survivorship materials, advocating
the rights of survivors, and promoting the study of survivorship.

During the final day of the meeting, a carefully crafted charter
was approved (see page 7 I and the structure of the Infant
organization was established. From', among the participants, the
founding members pictured below, funds were raised to support
the organization for its first six months.

The meeting was enormously successful. On October 26,1986
the new organization was born. NCCS's work had lust begun.

Founding members of the National Coalition lot Cs-..er Survivorship t.'e ome lot a group photo after the October 24-26 meeting In Albu.
querque. They He kit to right, bottom to top hl,chael Lerner, Commonweal, Bohnas, CA, Fitzhugh Mullin, Garret Park MO; Neil Fiore,
Albany, CA, Harold Benjamin, The Wella Community, Santa Monica, CA; Pamela La Fayette, Curer tifelinr, Seattle, WA Helen
°others, Ameri,,r, Cancer Society. 0.0..and, CA, Barbara WaligoraSeralin, Harrington Cancer Center, Amarillo, TX Estelle Weissburg,
Cancer Guidance Institute, Pabburrit, PA Alice Hie, Albuquerque, NM; Shannon McGowan, Cancer support Community, Point Rich-
mond, Cti Peffie Carey, tile After ..inter, Asheville, NC, Al Hat, Abluguerque, NM; luhe Seder, ,cer Share,Cincinnati, OH, Yvonne
Soghamonian, Candlehghters Chit !hood Cancer foundation, Washington, DC, Shirley Miller, Cancer Hot Line, Plantation, FL, Patricia
Ganz, UCLA Cancer Rehabilitates Protect, Los Angeles, Cif, Susan Leigh, University of Arizona Cancer Center, Tuscon, AZ, Catherine
Logan, (wing Through Cancer, Alluque.que, NM, Barbara Hoffman, Cancer Patients Employment Rights Project. Philadelphia, PA Well,
dy Tratxv, "Surviving," Stanford, 01; Ian Xnzler, Oncology Nursing Society, Pittsburgh, PA
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IA wealth of printed material is currently being produced
throughout the i.ountry by people who are involved in some
way with cancer survivorship. To provide a sampling of that
material and to demonstrate the Potential d networking. each
issue of this newsletter will carry One or more selected items
from the publications eel our member organizations.

I: you have items. long or shoo, that seem appropriate to
share through this feature. please mail them to The National
Coalition for Cancer SurvivorshiP, 323 Eighth Street SW, Albu
querque, NM 87102.

It

-SAMPLINGS

From
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Surviving Is published by a Hodgkin's disease support group in
Stanford. California, It it written by survivors and focuses on
personal storks. The Publication 'thee to donors of SIO or more
For more Information, write: Pat faun. Department of Radiation
Therapy, Room C050. do Stanford University Medical Center,
300 Pasteur Drive, Stanford, CA 94105.

The following is an excerpt from "Shadow journey," a series of
Journal entries by Lyn Kenaii reflecting her experiences as she
lived through cancer treatment, "Shadow journey" has been
published in a series of Issues of Surviving beginning with the
August, 1986, hive. The exerpt Is from the most recent issue.
:maryittbruary, 1987,

Coping -- The /WW1 Within

I've had a glimpse of what it is like to grow old. Bodies huh
energy lays, and looks fade. And yet the Spirit can remain
untouched by all of those. What a pity happy, vibrant, hopeful,
laughing, joking, moving Spirit should be locked into a frail,
wrinkled, unmoving prison of a body. The mind is ever active
and how often, I've looked In to an old one's face and seen the
lively twinkle in the eye even through the hand palsied and body
moved only in a wheelchair.

My momentary experience with aging will pass. My energy vnil
return. my skin will become supple again and my hag half will be
glossy, dock and long. I will have meUmorphodzed after
touching age and death. My SPim, will be every joyous but after
the years have passed I hope someone will recognize the twinkle
In my eye.

At this new beginning t feel better 'able to face the future
and am more open to many choices for what life can be
and what I can do. I feel free. I've often had the Image of a
lase In which everyone must stand waiting for something
bad to happen when it's your turn to be up horn. I don't feel
I'm in that line anymore although I know I'm just as
vulnerable as the next person to hfe's risks. I'm not worried
about the line anymore, I don't feel In it. I look forward to
the future with all Its opportunities for a full life.

R s my anniversary week a time to remember the
most horrible week In my life and be happy. Sometimes it
doesn't even seem possible it could have happened and I
speak lightly of it now. And then I remember those who
can't write their journals any more and know that living can
demand too much.

tin Kahan

4

from: bring Through Cantu, September/October 1985, Volume
tt1;No.S

Gong Through Cancer. A lomat ot Quality Living is published by
living Through Cancer,Inc a cancer survivor organization based
in Albuquerque, New Mexico, The bimonthly journal, usually
twelves pages long, is available through an 518 membership Of a
$12 subscription. Write to LTC. 323 Eighth Street St, Albuquer.
que, NM 87102.

LIVING THROUGH...
A NEW AWAKENING...

04nel Poetry by
BRENDA NEAT

Brenda is a 35yearold cancer survivor, Born on Texas she has
fried the last 29 years in Albuquerque. New Mexico in May of
1984. she received a diagnosis of nonodslans lymphoma, and
was treated with chemotherapy from August 1984 to January
1985.

Since Ms Neal finished her treatment, she has experienced
what she describes as "a whole new awakening "Much of her
poetry reflects her own personal growth process, which has been
ready influenced by her cancer experience, Because most of us
who have been diagnosed with Cancer have also looked within
aunelves In a new way and experienced a rut deal OtPef$Onfi
Change, her poetry speaks to us in a very special way.

BRAND NEW

it's nice to tee the world
with new eyes
renewal, rebirth
ifs everywhere

or is it in met
Second chances can do that.

LIVING THROUGH

This kind olsutvival
is enough for me now
Each day of Irving through
is another day made
another day mine.
I made it.
Come over the firish line
First. second, third

it doesn't matter
Just caning across
is winner enough.
Take each as it comes
and savor the victory

Irving
and long through,

PERSPECHVE

In a fragment of eternity
I went from
victim to visionary,
No longer content
to wallow in the past,

live on the edge of tomorrow
with my feet squarely planted
in the timeless NOW.

PRIORITIES

rd rather live
with uncertainty
than a deferred pensrm plan,
I'd rather embrace the unknown,
dancing on the edge
of tomorrow
than worry about a (ware
that may never come,
I can plan my life away
lasing for the proverbial
RAINY DAY.
but what do I do
in the meantime ..
when the sun's shiningt

SHARING THE 'GURNEY

Interdependence
not indepetidenfe
is the reality of this world
I have a shared destiny
touching the lives
ol countless others
as ripples in a pond
fan out in ever widening circlet.
We live in
one another's company.
together we can diffuse the pain
and multiply the
joy
of being,
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From The Candle Felten Childhood Cancer Foundaran Youth
Newsletter, Volume VIII, No. 2: reprinted here with permistion,

MY BROTHER by Am 'Moon
Amy Ferguson of Oncmtute. OW. who n Hewn sears old.

wrote and illustrated this story when she was eight as aptesent la
Ire mother alter her slareeneatold brothers death
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The youth newsletter provides inlotmaton for young cancer
patients. their families, and Ore Wen: repliers newt lot young
cancer patients and their siblings about how their peed are SW,
riving and cope* and is an nutlet for positive expression for
young people with cancer.

To receive the free newslettet, you may wile to the
Care lighters. 202S (ye Street NW, Washington, D.C. 20006.
Be sure to include the name of the p ishcation in your request,

NOTEWORTHY CALENDAR ITEMS

Match 19.21, 1987
ACS fifth National Conference on Human Values and Cancer

'The Dynamics 01 Summing Cancer Clinical and Research
Challenges and Opportunities. To oe held in San Francisco, CA
for more InformatiOn. ACS. 13 Elm Steel. Manchester MA
01944.

March 27.28, 1987
Make Today Count Natsonat Civention in Dayton, Oha

featuring Wayne Dyer, author of Your Erroneous Zones rot
more inlosmation. Make Toctiy Count, P.O. Box 222. Osage
Beach, MO 1,5065.
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CONFRONTING CANCER
THROUGH ART

National Inhibition of Art Work by Cancer Survivors

The first national exhibition featuring an work by individuals
with histories of cancer will be held May 9une 2 at the
municipal gallenes of the Brand library in Glendale. California,
The show is being sponsored tw the Orison Comotehensne
Cancer Center IICCC) of the University of California/los Angeles.
Owe Breslow. Director of Speciv.. Programs at 9CCC. explains.

exhibition is designed to celebrate the creativity of those
who. through att have found a special Atone foe coping with a
Ifethreatening disease.- She goes on to say that the art of cancer
patients reveals a vast range demotions ire ling rage, anxiety.
god. and dental as well as relief, 10Y. inner harmony. and peace.
The show Is designed "to celebrate the breadth and depth or the
creativity of artists and craftspersons who have confronted the
lifethreatening condition of cancer.-

Expressing znotion througlo some kind of an form is increasing.
ly used as therapy for persons who are facing venous illness. For
genuine artists, this lam of expression can be especially power.
lul. many Amu survivors feet that their an has played an essential
role in COWS with cancer: a typical statement nude by artists is
-If it hadn't been rot my an ,1 would not have survived," Even for
those who do not consider themselves artists, such therapy on
help in the expression and acceptance of feelings, which is an im
vaunt pad of living through an Illness. Art can also inspire ice
agination, hope, and selfestetm.

The ConflOntmg Cancer exhibition will be a unique oppoduni
ty for other cancer wmvors to see the work of well known artist.
survivors, work which is a reelection of the artists lives after a
diagnosis of cancer The exhibition will allow wmyors to el.
Prence the feelings others have about cancer and to Min insight
Into those feelings through the artistic medium. This will be an
unusual opportunity for networking., kind ol peer Support loom
a different perspective. It will also serve to educate the public at
large about the emotional impact of living with cancer Adds
tonally. the show Will reinforce the important message that many
individuals hve productive, creative Iwo after the diagnosis of
Canter.

Fa more infcernation contact
Dora Breslow

Derma of Special Programs
Jonsson Comprehenuve Cancer Center, UCLA

921 Westwood VW , Suite 00
los Angeles. CA 90021

1213182S-4066

AN INVITAv:ON
FROM RICHARD BLOCH

last year's Fighting Cancer rally in Kansas City was so sac.
cessful that a decision has been made to repeat the event this
year, The date will be htsy 31 and the coordina tot. Rose Mary
Padberg.

Richard Bloch, launder d Kansas City's Once' Hot line, Is
inviting organizations in other communities to plan similar
eddy:Pons. It is hoped that, eventually, such events will be
held in every major city in the United States, To make that
hope a reahry, MCKIM ts offering the assistance of volunteers
from the Kansas City group to work with groups in other cons.
'Ninnies. Extensive preparation Is required, he says, but the
mos are well worth the effort, for more information, feel
free to call The came,

4410 Main Street 18I61 93241443
Kansas City, MJ (Aril



Edith Lenneberg A Proponent of Mutual Aid

In the earliest stages of the development of our thinking about
a national coalition. Edith Lenneberg was the one to point out
that the very foundation of the survivorship movement in which
we were involved is mutual aid. Edith is a person who abounds
with wisdom and insight, gained through years of leadership and
organizational work in the mutual aid movement.

Edith has been involved in mutual aid since it first became a
part of health care. In 1952, following her own surgery for
ulcerative colitis, she founded the Ostomy Association in Boston
At that time Alcoholics Anonymous was the only mutual aid
organization that had received public recognition. (Tawny
associations throughout the country were being formed by
ostomates themselves a grass roots movement in direct
response to unmet needs. When the national organization was
founded In 1962, the Boston group's publication, which Edith
had initiated, became the national newsletter.

Edith went on to take ar active role in the developrne of the
Enterostomal Therapy profession, another development in direct
response to unmet needs. It was the ostomates who understood
the need for the development of this kind of expertise, and in the
early years of the profession, most of the Enterostomal Therapists
(E.T.'s) had COMMIS or were relatives of ostomates. Edith was
one of the first E.T.'s in the country. She believes that this kind of
grass roots response to unmet needs can readily pave the way to
appropriate response by professionals.

Edith also believes that the development of different levels of
expertise to meet different kinds of needs is of pnme importance
Today's ostomates in the acute stage are served by a highly skill
ed team doctor, nurse, and enterostomal therapist -- in a
hospital setting. Registered nurses on the team must have special
training to work in this field. Ambulatory patients are served by
enterostomal clinics on an outpat. nt basis. And for the ostomate
living in the community, the Ostomy Association functions as a
support system Of all of her achievements, Edith finds the most
satisfaction In having been active in the development of this full
continuum of Arvices.

from 1967 to 1977, Edith worked at the New Engl.'sd
Deaconess Hospital, where she developed a multidisciplinary.
clinic for ostomates that was years ahead of its time. With an em
phasis on Wog with an ostomy, the clinic helped indunduais
make ikeir way back into normal, everyday activities. This was
one a the first programs to deal with the broad ramifications of
-.cowry in relationship to patient and family life In 1975 the
tunic was used as a model for the development of a comprehen
sive life support clinic for cancer patients who were receiving
treatment on an outpatient basis at Deaconess Hospital.

6

51

PROFILES

Edith brings all of this expe nence with her as she continues her
work in the cancer survivorship movement. Her narticular in.
terest in the NCCS is. in part, a result of her own history of
cancer She underwent surgery for uvanan cancer in 1965 and
again in 1975.1n 1977 she had both chemotherapy and radiation
therapy as further treatment for the cancer.

It is this personal expenence with cancer, along with her eaten.
sive work In the mutual aid movement, that makes Edith such a
valuable asset to the survivorship movement. She was a partici.
pant in the very first discussions about the development of a
caution for cancer survivorship, and in February of 1987 she
pined the NCCS Board of Directors.

CANCER GUIDANCE INSTITUTE
...Pittsburgh. Pennsylvania

"A positive attitude is crucial Think of cancer as a chronic,
rather than a fatal, disease In spite of the problems it causes, in
many cases it can be controlled, allowing for years of productive
and satisfying We."

In 1981 Lynn Gray. a cancer survivor, founded the Cancer
Guidance Institute for the following purposes.

To enable patients, families and medicallhelping profes
sionals to understand the vital role the patient plays in health
recovery and health maintenance.

To expand patient education materials.
To facilitate effective communication between the

medicallhelping professions, the patient and the family."

The Institute's mission is "to promote a positive and realistic ah
thuds to cancer patients, their relatives and friends through pro.
siding support from a person who has hada similar expenence."

The Institute provides information on all types of cancer, on
currently available methods of treatment, and resource rnatenah
It also offers emotional suDOOrt and guidance for immediate pro.
blems, from diagnosis through the course of the illness, as well as
referral to other community resources.

In 1983 the Institute established a Cancer Hotline. The Hotline
is a twentrfouhour telephone service matching callers with
trained volunteers who, themselves, have experienced cancer.
The Hotline, which already has serviced over eighteen hundred
calls, not only gives callers emotional support, but also gives
volunteers a sense of fulfilment Callers are urged to maintain
open communication with family, friends, and care givers
while learning about cancer, its prevention, and treament, using
all available resources professional persons and health care
agencies, printed material, and sources of emotional support.

To promote insight into the special needs of cancer patients,
the Institute also sponsors workshops and conferences for the
public and for health care professionals.

The Cancer Guidance Institute has several noteworthy publics
Lions The Cancer Challenge is a quarterly newsletter containing
current information on cancer topics It is free to members,
membership fees start at $15 Living with Cancer, a booklet by
Lynn Gray. and Mind Over Cancer, a cassette by Lynn Gray, are
also available from the Institute.

For more information comas:
Estelle Weissburg, Executive Director

Cancer Guidance InStItute
5604 Solway Street

Pittsburgh, PA 1S217
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National Coalition for
Cancer Survivorship

CHARTER

Preamble
Canoe' Is an unwelcome Intruder In tie. yet cancer is

also an inescapabie part of many Svcs. From the

time of its discovery and tor the balance of ire, an

Individuals diagnosed with cancer Is a survivor.
nviving Is an enormously Important.often difficult.

always chaDenging human enterprise that involves

the Individual, the family. and the givers of care

Mission Statement
The mission of the National Coalition toe Cancer

SunivorgvP P.CCS) is to communicate that there

can be vflxant. productive life following the
diagnosis of cancer: that nun of can= survivors
share a common. transforming

experience that has

umpactat their lives with new challenges and
enhanced potentials: and that these survivors. their

famirtes and supporters represent a burgeoning
consaruency and a powerful. positive force In

society,

Objectives
The objectives of ells are

I. To save as a deartnishouse for information.
publications, and programs for the many
organizations working on the Issues of

2. To provide a voice to the many common and
recuritng issues of those orgarkaations refkcong the

spin,. skills. and needs of the survivorship

community
3. To advocate the interests of cancer survivors to

secure their rights and combat prejudice

4. To promote the study of the problems and
porentiats of survIvorsftp.
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DID YOU KNOW

The Wellness Community in Santa Monica, California has

over 280 cancer patients involved in its programs each week

and more than 3,500 since the organization was founded in

1982.

lie After Cancer-Pathways, in Asheville,
North Carolina, has

over thirty volunteers helping
patients participate more fully in

their treatment.

Commonweal, in Bolinas, California, offers seven, week-long

retreats each year for exceptional cancer patients and family

members interested in an intensive experienceof stress reduc-

tion and group support, as well as in surveying the possible

choices in established and complimentary
cancer therapies.

Plantation, Florida, along with a number of other com-

munities, has an active cancer her tine with trained cancer
sunivoilvolunteers helping others who havequestions or are

in need of support.

The Cancer Counseling Institute in Bethesda, Maryland, was

founded by cancer survivor Caroline Sperling.

NCCS has minted a nurolzer of prominentindividuals to serve

on the advisory board. The following have already accepted

the invitation.
Rose Kushner, Author, President of The Breast Cancer

Advisory Center. Kensington. MD.
Patricia Ganz, M.D., oncologist, Sepulveda, CA.

Michael Lerner, Ph.D.. President of Commonweal,
MacArthur Prize Fellow, Sanas, CA.

john Durant. Director, Fox Chase Cancer Center,
Philadelphia, PA.

NCCS would Ike to thank Margaret Kutcher for her help on this

newsletter.

'NCCS needs your support

Merabenhip Inforrnaton

NCCS membership is available to crganizaLonsand
individuals. Membership fees will be used to develop a national network of cancer

support and sunivorship organizations and will entitle members to receive this newsletter, as well as future publications, and to

participate in NCCS networking act sties.

Membership lees are critical to launching NCCS, for it starts with no endowment and no assetsother than the enthusiasm of its members

and potential members.

O Charter Membership
NCCS is invitingindividuals and organizations

to become Charter Members by making

an initial contribution of HOof more. Charter Members will be recognized as such in

NCCS literature in the future.

O Organizational Membership
1 percent of the member organization's

budget is suggested, or a minimum of $25

(annual).

O lidividuai Membership S10 (annual).

Donations

0 3500 0 3250 0 $103 0 $50 Cl Other

Name

Phone( )

Address
City State

Zip

Make checks parable to the National
Coalition for Cancer Survivorship, a project of LTC. (Until NCCS incorporation is

completed, it is

operating as a project of living Through
Cancer, inc a New Mexico 501(c)3 corporation) Mail to

The National Coalition for Cancer Survivorship 323 Eighth Street, SW Albuquerque, NM 87102

56

7



53

EMPLOYMENT DISCRIMINATION AGAINST CANCER SURVIVORS:

Tiro Current Nate of the law
by Barbara Hoffman

Barbara Hoffman is a practicing chid rights attorney in
Philadelpha who specializes in the rights of individuals with
ornate/ides. She also serves as the Director of the Cancer Patents
Employment Bights ffrarect of the Foundation for Dignity, pro.
Wing counseling to individuals and agencies, public And Woks-
ponal education, and consultatons to federal arid state legrstators
regarding pending legislation concerning the rights of indmduab
with a cancer history. Ms. Hoffman is a founding member of
NCCS and Secretary of the Board of Directors.

Current studies estimate that more than one mil ion of the five
million cancer survivors in the United States experience some
to' of employment discrimination solely because of their
cancer history. Types of discrimination include denial of a new
job, demotions, undesirable transfers, loss of benefits, and
outright dismissal. In many instances, cancer survivors are able to
perform a job, yet are denied the opportunity to do so because
employers and fellow workers erroneously believe that cancer is
always fatal, is contagious, or renders the survivor disabled.

What are the legal nets of cancer survivors who are quarried
to perform thejob they seek of hold, yet are discriminated against
solely because of their cancer history? Although the scope of anti.
(Incrimination laws frequently changes, cancer survivors have
some legal remedies in current federal and state laws.

Federal taws:
1. The Rehabilitation Act of 1973 prohibits discriminatron bar..

ed on handicap in programs receiving federal financial
assistance. Because federal courts have not reached the issue of
whether the Act applies to cancer-based discrimination, its im-
pact on cancersurvivorsis unclear. Some cancer survivors may fit
under the Act's definition of handicap. Additionally, because the
Act prohibits discrimination against an individual who is
"perceived" to be handicapped, regardless of whether he or she
is actually handicapped, the Act may apply to cancer survivors
who fate job problems because their employer erroneously
"perceives" them to be impaired. The Act provides remedies
such as back pay and reinstatement

2. The Employee Retirement and Income Secunty An (ERMA)

prolubrts discrimination against an employee when the purpose
is to keep that employee from collecting benefits under a benefit
plan. DMA may provide a remedy to an employee who has been
denied full participation in an employee benefit plan. ERISA may
also be implicated -Ian employer encourages an employee with a
cancer history to mamas "disabled" when,in fact, the employee
is able to continue working.

State Laws:
Most states have laws which prohibit discrimination based on

handicap. Only Arizona, Delaware, North Dakota, South
Dakota, and Wyoming do not prohibit employment discrimina-
tion based on real or perceived disabilities. Many state laws bor-
row language from thefederal Rehabilitao6n Act. Some expressly
prohibit cancer-based discrimination, while others provide pro-
tection only to individuals with real, as opposed to "perceived,"
disabilities.

Because few cancer survivors have brought lawsuits to enforce
their nghts to equal job opportunities, the handicap laws in many
states remain untested as to cancer survivors. In a few states the
law is clear.

In Calrfomia, Vermont, and Minors, state law express!), profits
employment discrIminatIon against a cancer survivor who is able
to perform the job. In New York and Wisconsin, state courts have
held that cancer survivors are covered under the state's handicap
law.

What should you do if you are considen..8 a legal remedy
because you have been treated unfairly in the workplace
because of your cancer hrstoryt You should not assume that you
are included or excluded by any specific law. Employment
discrimination laws undergo frequent modification, and groups
such as the National Coalition for Cancer Survivorship are cur.
rendy working with federal and state legislators to introduce new
laws designed to address the specific needs of cancer survivors. II
you are unable to work out a satisfactory agreement with your
employer, you should contact a local attorney to determine how
your speck use fits under current federal laws and the laws in
your state.

Publication of this newsletter is made possible byes generous EA
from Patricia MacManus of New York.
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Mr. MARTINEZ. Thank you, Ms. Hoffman. Your testimony was ex-
actly 5 minutes. The Chair neglected to announce that the pre-
pared statements, would be entered in their entirety into the
record, and if the rest of our witnesses today could likewise try to
limit their testimony to a maximum of 5 minutes, it would be ap-
preciated. And in order to be certain that everyone has an opportu-
nity to ask questions of the members of the panel, we will invoke
the 5-minute rule for questions as well.

With that, we go to Ms. Monaco.

STATEMENT OF GRACE POWERS MONACO, ESQ., WHITE, FINE &
VERVILLE

Ms. MONACO. Thank you, Mr. Chairman, members of the commit-
tee, and our valued warrior in this endeavor, the Honorable Mario
Biaggi from New York.

I am wearing several hats today. I am a partner in a law firm
here in town in which I serve as a consumer ombudsman, but the
primary hat I am wearing is as chairman of the board of The Cand-
lelighters Childhood Cancer Foundation and the representative of
its registered lobbying arm, the Metropolitan Washington Area
Candlelighters. Candlelighters, which has been in existence for 17
years, represents over 200 parent support groups in the "nited
States that are for families, the professionals, and that are 14,..ting
the battles to make our children full, card-carrying, competent
adults, able to make their way in the world.

The disabilities that we are talking about today are not the dis-
abilities of our children, who have fought the battle of cancer and
are out there trying to make a living for themselves, trying to find
a place for themselves in the world. The disability and the handi-
cap is in the ears of those that, through ignorance or malice or mis-
information or a lack of humanity, are keeping our children from
their education and employment and insurance opportunities. We
go a long way towards remedying those problems with the bills
that were introduced today and that are the subject of this hearing,
predominantly the one that was introduced by the Honorable
Mario Biaggi.

In testimony that I previously put into the record at the hearings
last year, we demonstrated the real discrimination against our chil-
dren in employment; the fact that our children are coming onto the
job market new, naked. They don't have peer groups to support
them. They don't have work histories to support them. They don't
have labor unions to support them. All they have is the law and
the good will of the people who care about them and who are advo-
cating for them, be it their parents, their educators, their legisla-
tors in this case. They need that good will and they need the legis-
lation that is being introduced today.

Were we right in saying there was a problem? Were we right in
saying that something needed to be done about it? Well, the armed
services believe we were right. Subsequent to our testimony at the
last hearing, that was entered into the record, the Department of
Defense has changed its regulations and, as to childhood cancer
survivors, a history of cancer is no longer a bar to admission to the
service academies or to the armed services.
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We now need to bring that hard-fought and won, enlightened ap-
proach by our Defense Department, which does not wish to lose all
these great, strapping marvels that we are turning out after child-
hood cancer treatment, and enlighten the private sector as to what
our children can and must be permitted to do. Sixty-five percent of
our children are being cured of cancer. Now if those children are
fully employed, we will be adding, over the lifetime of each group
of survivors who are entered into the rolls each year, a potential of
over $' billion in gross annual income that will go to the bottom
line in this country. I don't think we can afford, in the interests of
what we want to achieve in this country, to have our children un-
employed or underemployed.

One concern that has been raised by people who say, 'Why do
we need this bill? Why do we need this act?" is, "Well, gosh, fel-
lows, we have those statutes out there that deal with human
rights. We have those statutes out there that deal with helping
people that are handicapped. Why can't the cancer patients just
kind of latch onto those and get what we need? Do we really have
to add the word- "cancer" or "a history of cancer" to this kind of a
statute?

The answer to that is, "Absolutely yes." One proof of this is
Timmy Calonita, who will be testifying later. Bob Norton, who is
the president of the Long Island Candlelighters, has been pushing
the legislation on the State level, the Biaggi bill on the State level.
He has gotten it through the State Legislature, almost completely,
but there is word out that the Governor is going to veto the bill.
Why is th-. Governor going to veto the bill? Because his Civil
Rights Commission is saying that it is unnecessary, because per-
sons with a cancer history now come within the protection of the
disability discrimination provision of the human rights law. Balder-
dash! Take it to court and see if it works.

Let me give you an example right here in D.C. that will tell you
that it doesn't work and why this legislation is necessary. The
result I am talking about was reached by a District Court judge
here in the District of Columbia, and it is a good example of why
special legislation is needed to protect cancer patients.

In that case, a man with colon cancer was effectively fired from
his job even though he was fully capable of working. When he sued
under the District of Columbia Human Rights Act which protects
handicapped workers, he discovered that he was not protected by
the act. The act defined "physical handicap" as "a bodily or mental
disablement." The judge in that decision reasoned that because he
was not actually physically disabled at the time that the discrimi-
nation acts took place, he was not therefore handicapped and did
not fall within the act's protection. The court stated that in order
for him to be protected by the Human Rights Act, he would have to
demonstrate that his cancer substantially limited his ability to per-
form major life activities. Ironically, it was not until he would have
been too sick with his disease `o work that he would have been pro-
tected by the act.

I think that tells you something about the lack of common sense
in the way the State laws that do not include cancer as a handicap
are employed, and why we need Congressman Biaggi's legislation.
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There have been similarly absurd results reached in many other
States, some of which I refer to in my testis' any.

I want to thank the committee very much for taking up the
bannerand the cudgel, tecause we will need a bit of that, tooto
get this legislation through. It is kind of what we would say, as a
lawyer, should be "black letter law." It should be the kind of thing
that rings a bell in everybody's heart and mind, so that you know
it is wrong to do these things, but there are a lot of very selfish
people out there, a lot of very scared people who don't want to
change things and who don't want to reach out beyond themselves
to utilize this wonderful resource.

I thank you for letting me come here to testify, and I thank you
for opening up additional opportunities so that our children who
have won the battle against cancer, who are magnificent individ-
uals with many talents to give and grow and share, will be able to
have the opportunity to be fully employed for your benefit and
mine.

Thank you.
[The prepared statement of Grace Powers Monaco follows:]

GO
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PREPARED STATEMENT OF GRACE POWERS MONACO, J.D., ON BEHALF OF
METROPOLITAN WASHINGTON AREA CANDLELICHTERS

To the Honorable Matthew G. Martinez and Committee Members

Thank you for the opportunity to bring to your attention the pressing

need for H.R. 1546 introduced by Representative Biaggi.

I represent the Metropolitan Washington Area Canulelighters which is the

registered lobbying group speaking to public issues concerns of the over 200

parent peer support groups and professionals groups contained in the

educational, informational, sharing network of the Candle lighters Childhood

Cancer Foundation.

In the testimony previously presented in the hearings on this bill, I

articulated the history of discrimination against childhood cancer survivors

as reflected in the peer reiiews, medical literature and in the

correspondence archives of parent support groups (1,2,3,4). I will not

be!al,e)r that point further. The substantive rightness of this bill is

reflected in the fact that since my last testimony the Department of Defense

has changed its rules relating to admission of our childhood cancer survivors

into the service academies and the armed services. No longer is a history of

cancer an exclusion. Rather, on a case by case basis, those survivors of

childhood cancers who generally are five years beyond treatment will be

considered for admission;

"Individuals who have a history of childhood cancer and who
have not received any surgical or medical cancer therapy
for five years and are free of cancer will be considered,
on a case by case basis, fit for acceptance into the Armed
Forces. Applicants must provide information about the
history and present status of their cancer." Department of
Denfense Directive March 31, 1986,# 6130.3.

The federal government, the armed forces are realizing that the able

bodied person with cancer in his past can be a valuable employee. It is time

to educate the rank and file employer to this same humane and productive

61



positon.

Now that 65% of our children are cured of cancer, last year the potential

lifetime earnings of those children diagnosed each year who will be cured

adds an additional one billion dollars to the gross national product if they

are employed to their full potential. There are obstacles to that potential

additon to to the gross national product.

Our New York Candle lighters from Islip, New York under the guidance and

passion of Bob Norton have encounted this obstacle in the pursuit of a H.R.

1546 on the state level. Mr. Norton's efforts and those of Timmy Calomita,

who is here today, have been faced with the claim by state agencies that there

is no reason to add cancer specifically, the state's human rights act will

accommodate and protect them against discrimination - NOT SO!

Let me give you an example right here in D.C. which should bring home to

you the need for a cancer specific act dealing with discrimination against

the person who has or had cancer.

The result reached by a District Court Judge here in the

District of Columbia is a good example of why special legislation is

needed to protect cancer patients. In that case, a man with colon

cancer was effectively fired from his job even though he was fully

capable of working. When he sued under the District of Columbia

Human Rights Act which protects handicapped we rkers he discovered

that he was not protected by the Act. The Act defined physical

handicap as a "bodily or mental disablement." The Judge in that

decision reasoned that because he was not actually physically

disabled at the time that the discrimination acts took place, he was

not therefore handicapped and did not fall within the Act's

protection. The Court stated that in order for him to be protected
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by the Hunan Rights Act he would have to demonstrate that his cancer

"substantially limited his ability to perform major life

activities..."

Ironically when it was not until he would have been too sick with his

disease to work that he would be protected by the Act. This result really

means no protection. In the case of this individual, he had about nine

months of reasonably good health during which he could have continued to

work. He was deprived of this right because he was not sick enough.

A similarly absurd result has been reached in other cases. A court in

Illinois in 1982 found that cancer was not a disability within the meaning

the Minois Human Rights Act because the patient was not able to demonstrate

that her illness limited her "life activities". Lyons v. Heritage House, 432

N.E. 2d 270 (III. 1982).

Though we would like to believe that good will and good intentions will

accommodate our cancer survivors under the various state human rights laws-

obviously this is not the case.

We need this law for our children's future and for our country's

prosperity.

Thank you for permitting us to appear before you.
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Mr. MARTINEZ. Thank you, Ms. Monaco.
With that, we turn to Mr. Calonita.

STATEMENT OF TIMOTHY CALONITA, MINEOLA, NY

Mr. CALowrrA. Mr. Chairman, members of the committee, I
would like to thank you ft.r inviting me here today.

In September of 1972 at Winthrop University Hospital in New
York, a malignant tumor under my right arm was removed. I was
diagnosed as having Hodgkin's disease,, a cancer of the lymphatic
system. At age 11, I was given 6 months to live. In October of 1972
I was relocated to Memorial Sloan Kettering Cancer Center in
Manhattan. Barely 3 weeks after my initial surgery, an exploratory
operation was performed upon my abdomen. From October to No-
vember I was given a total of 4,000 rads of radiation treatments.

My disease entered into a state of remission until September of
1973. The malignancy had reappeared in my right lower chest. An-
other operation was performed and once more I was given 4,000
rads of radiation treatments. For the second time the cancer en-
tered into remission.

It wasn't until May of 1976 that the cancer recurred. Since my
body had been exposed to the maximum amount of radiation per-
missible, the only alternative was to resort to chemotherapy treat-
ments. Chemotherapy is considered a much more thorough treat-
ment than radiation because it goes turoughout the whole body, as
opposed to radiation treatments which are directed at specific
points in the body. From June of 1976 to July of 1977, I was given
two 6-month cycles of chemotherapy. Since then I have not had a
cancer cell in my body and am considered disease-free.

Almost 10 years have passed and my scars have healed. As with
most bad experiences, I dealt with, learned from it, and put it in
my past. During those 10 years, I graduated from high school, en-
tered college and graduated with a 4-year Bachelor's Degree in gov-
ernment and politics. It wasn't until I had completed may first year
of law school that cancer would again play a significant role in my
life.

In the summer of 1985 I wan notified by the Civil Service Com-
mission to report for a medical examination for police officer. At
the examination, I successfully completed all the medical test but,
upon cubmitting my medical history sheet, I was marked "condi-
tional" due to the Civil Service Commission's medical requirement
that automatically disqualifies anyone with a presence or history of
a malignant tumor.

The doctor present at the testing sought to disqualify me. He
stated that I had no chance of being placed on a list of eligible can-
didates. Because doctors have been mistaken regarding my chances
in the past, I chose to contest the matter. The doctor conceded, and
I was allowed to take the physical and psychological exams. After
passing the physical and psychological tests, I was asked to submit
a letter from my doctors con 'riling my cancer history. Memorial
Sloan Kettering submitted a 1-page medical history confirming
that I was in perfect health and that any further information
would be furnished upon request.
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The commission's reply was a notice of termination from the list
of eligible candidates. Their decision on my medical fitness was
based upon a 1-page letter. One must question the competency of
this decision. How could a proper determination my medical fitness
be based upon a 1-page synopsis of 6 years worth of medical
records?

When I contacted the Civil Service Commission, one of the offi-
cials stated, "It's the word, it's cancer," that caused my termina-
tion. Here I was, a candidate who successfully completed all the re-
quired testing, yet was being told due to a post medical problem
that by all medical standards exists only in memory, I was not
worthy of being placed on the list of eligible candidates. Two fur-
ther appeals were denied, and my final termination letter conclud-
ed with the statement, "We can be of no further assistance to you."

At that point the Civil Liberties Union threatened court action
on my behalf. Only after threat of lawsuit did I suddenly receive
notice from the Civil Service Commission stating that I had seen
reappointed to the list of eligible candidates. This had the effect of
rendering my cause of action moot, thus enabling the commission
to continue enforcing a blatant practice of discrimination against
persons with a cancer history.

What is being asked today is not a demand that persons with a
cancer history be given automatic employment. All that is being
asked is to give these people the same chance as anyone else. After
the pain and suffering that most cancer victims experience on tba
road to recovery, the least they deserve is to be given that chance. I
am in no way stating that if a person does not measure up to the
medical, physical and mental requirements, that he or she be given
employment.

I do believe that persons with a cancer history must be specifical-
ly addressed in the law, since they are unique in a number of ways.
The number of people who contract cancer are by far greater than
any other disease. Cancer, like many other diseases, is not inher-
ently a disabling disease. True, it can in some cases result in a dis-
ability such as having a limb removed, but a fever has been known
to cause complications leading to deafness, blindness, or even
death, yet we do not consider a fever as a disabling disease.

In instan-.1s were a person is rendered disabled, no matter what
the cause its, he or she would come under protection of the applica-
ble disabilities laws now in effect, but most cancer patients cannot
be classified as disabled. Once rid of the disease, there are no spe-
cial diets to be followed or shots or medicines to be administered.
All that remains with the former cancer patient are memories.

As far as queries to the possibility of a recurrence, I, for exam-
ple, have not had a cancer cell in my body for almost 10 years.
There is no medical evidence to show a person this many years dis-
easd-free has any greater risk of recontracting the disease faster
than anyone else contracting it for the first time.

One's outlook plays a critical role in the recovery process. Imag-
ine how much hope is extinguished from former cancer patients
when knowing after being cured they will have lost basic human
rights and will be stigmatized for life. The legislation which we
talk about today will not only affect those cured, but will also
breathe life into the hopes of many who are currently undergoing
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treatment. It is a message that there is hope and that society ex-
pects these people to move on within their lives.

On behalf of myself, the cancer groups who have been supportive
in my efforts, and the millions of Americans who have had or will
contract the disease, I ask that you support this proposed legisla-
tion. Cancer attaches itself to men, women and children of all races
and does not discriminate in its choosing. Cancer discrimination,
like cancer, if left untL eated will only grow and spread and eventu-
ally destroy the lives of those it touches.

Thank you.
[The prepared statement of Timothy Calonita follows:]
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PREPARED STATEMENT OF TIMOTHY CALONITA, FORMER CANCER PATIENT,
MINEOL.A, NY

In September of 1972 at Winthrop-University Hospital in
New York a malivnant tumor under my right arm was removed.
I was diagnosed as having Hodgkin's disease--a cancer of the
lymphatic system. At the age of eleven, i was given six months
to live. In October of 1972 1 was relocated to Memorial Sloan
Kettering Cancer Center in Manhattan. Barely three weeks after
my initial surgery, an exploratory operation was performed upon
my abdomen. From October to November, I was given a total of
4,000 rads of radiation treatments. My disease entered into
a state of remission until September of 1973. The malignancy
had reappeared in my right lover chest. Another operation was
performed and once more I was given 4,000 'ads of radiation
treatments. For the second time, the cancer entered into re-
mission. It wasn't until May of 1976 that the cancer recurred.
A small malignancy was removed from the left side of my neck.
Since my body htd been exp'sed to the maximum amount of radia-
tion permissible, the only alternative was to resort to chemo-
therapy treatments. Chemotherapy is considered a more thorough
treatment than radiation because it goes throughout the whole
body as opposed to the radiation treatments which are directed
at specific points in the body. From June of 1976 to July of
:977, I was given s.x-tuo month cycles of chemotherapy. Since
then, I have not had a cancer cell in my body and am considered
disease-free.

Almost ten years have passed and my scars have healed. As
with most bad experiences, i dealt with it, learned from it,
and put it in my past. During those ten years, I graduated
from high school, entered college and graduated with a four-
ycar bachelor's degree in goternment and politics. It wasn't
until : nub' completed my first year of law school that cancer
would again play a significant role in my life.

In the summer of 192:, was notified by 'he Nassau County
Civil Service Commission tc report for a medical examination
for a position as a police officer. At the examination. I

successfully completed al: 0.e medical tests but upon submitting
r% medical history sheet. : was marked conditional due to the
Civil Service Commission's medical requirement that automatically
disqualifies anyone with a presence or history of a malignant
tumor. The doctor present at the testing soucht to disqualify
me. He stared that I had no chance of being placed on the list
of eligible cancidater. _.cause cosier: .uve been mistaken re-
garding chaneca in OA ta=t. 1 chess to contest the matter.
7i.c doctor conceded and : uas alsoued to take the physical and
1.s,eho:egical eNars the ftlIc4inl Loc ?f to r3SEIL1 the r. si-
cal and ps):ielegical iNcrs, uar asNeo to sahnit a letter from
ry coctors coneerninc rl cuneer history. Xemerial Sloan getterin:
submitted a one page medical history confirming that I was in
perfect health aria that an further inforr-ition would be furnishe:,
upen re;Licst. The Corisslon's reply was a notice of termination
frer, the list Cf eligible candidates. Their decision on m) mod:-
cal fitness uas based on a one page letter One must question the
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the competency of this decision. How could a proper determina-
tion of my medical fitness be based on a one page synopsis of
six years of medical records?

When I contacted the Civil Service Commission, one of the
officials stated that "it's the word, its cancer," that caused
my termination. Here I was a candidate who successfully com-
pleted all the required testing, yet I was being told that due
to a past medical problem, that by all medical standards exists
only in memory, I was not worthy of being placed on the list of
eligible candidates.

I was informed by the Commission's officials that I was
entitled to two further appeals. In regard to both appeals,
Memorial Sloan Kettering expressed in writing that there was
no justification medically that 1 should be excluded from any-
thing I wish to do in my career. Both my appeals were denied
and my final termination letter concluded with the statement,
"We can be of no further assistance to you."

At that point, the Nassau County Civil Liberties Union
threatened court action on my behalf. Only after threat of
lawsuit did I suddenlj receive notice from the Civil Service
Commission stating that I had been reappointed to the list of
eligible candidates. This had the effect of rendering my cause
of action moot, thus enabling the Commission to continue en-
forcing a blatant practice of discrimination acainst persons
with a cancer history. I wish to note that it is not only I
who views the Commission's practic. as a blatant form of cancer
discrimination, but the views of 4,650 people who have signed
a petition calling for the abolishment of the Commission's
medical standard. Although the majority of signatures come
from New York, there are hundreds of supporters from over
twenty states as far south as Texas and as far west as Washing-
ton shouino its great importance not only to the State of New
York but to the nation.

My battle with cancer discrimination has been won, but the
war goes on for many others. Estirates show that over one
million people are suffering from some type of cancer discrimi-
nation. Statistics also shot that one in every four persons
uill contract some form of cancer during their lifetime. This,
coupled with the rising cure rates, kill escalate the problem
of cancer discrimination.

What is being asked today :s not a demand that persons w1th
a cancer history ze given automatic emplorenz. All that Is
being asked is to give these people the same chance as anyone
else. After the pain and suffering that most cancer victims
experience on the road to recovery, the least they deserve is to
be given that chance. I am in no way stating that if a person
does not measure up to the medical, physical, and mental require-
ments that he or she be given employment, especially positions
with the police and fire department. I have nothing but the
greatest admiration for these groups who do so much for society
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and are often given so little in return.

I do believe persons with a cancer history must be speci-
fically addressed in the law since they are unique in a number
of ways. First, the number of people who contract cancer are
by far greater than any other disease. Cancer, unlike many of
the other major diseases, is not inherently a disabling disease.
True, it can, in some cases, result in a disability, as in a
limb being removed. But in comparison, a high fever has been
known to cause complications leading to deafness, blindness,
or even death, yet we do not consider a fever as a disabling
disease. In instances where a person is rendered disabled, no
matter what the cause is, he or she would come under the pro-
tection of applicable disabilities laws now in effect. But most
cancer patients cannot be classified as disabled. Once rid of
the disease, there are no special diets to be followed or shots
or medicines to be administered. All that remains with the
former cancer patient are memories.

I am told that many persons who do in :act suffer from
a disability hate to be classified as handicapped. Imagine
how a person must feel who is in no way, shape, or form disabled,
yet labeled as such. If there are persons who wish to argue that
cancer is a disability, I would appreciate an explanation on how
I myself am disabled.

As far as querries to the possibility of a recurrence, i,
for example, have not had a cancer cell in my body for almost
ten years. There is no medical evidence to show that a person
this many years disease-free has any greater ris% cf recon-
tracting the disease faster than anyone else contracting it for
the first time. In fact, if one wished to look lt the law of
averages, i most likely hold the edge since I had c.y turn. The
problem is that for many persons their turn has yet to come.

While deliberating this legislation, one must keep in mind
the peopIe it represents. unlike many other interest groups,
there are no little yellow sions to affix on their vehicles that
read, "I'm Proud to be Cancer-Free," or "Cancer Fewer." Cancer
patients, both former and present, often feel that after fightin:
a long, hard battle to sustain life only to have to face another--
that of employment discrimination, is ..ot worth the endeavor.
Another train of thought is to try to bury the disease in memory
as one ray do with a past criminal record. Often cancer victims
will not be voiceful because they fear tz be labeled
as nav' cancer. The end result is tkat ere lE a special
interest group of millions of Americans, u%c. eue tc outdated
fears and misconceptions on their part and society, are silently
being robbed of a chance to lead normal productiye :Ives. The
questici rust b, answered: When one is cored redlcally, when is
he or she curd legally?
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One's outlook plays a critical role in the recovery process.
Imagine how much hope is extinguished from cancer patients when
knowing after being cured they will have lost basic human rights
and will be stigmatized for life. The legislation which we talk
about today will not only affect those cured but will breathe
life into the hopes of many who are currently undergoing treat-
ment. it is a message that there is hope and that society
expects. these people to move onward in their lives. please keep
in mind that this legislation, unlike laws on other types of
discrimination, could be of benefit to each and everyone of us
in the future.

On behalf of myself, t'e cancer groups who have been
supportive in my efforts, and the millions of Americans who
have, had, or will contract the disease, 1 ask that you sup -t

this proposed legislation. Cancer attaches itself to men,
women, and children of all races and does not discriminate in
its choosing. Cancer discrimination like cancer, if left
untreated will only crow and spread, and eventually destroy
the lives of those it touches.
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July 15, 1985

Vedcal Cepa:omen:.
Nassau County Civil Service Cerrdssion
4C Old Country

Mineola, NY 115C1

TO ce.--ze: it may concern:

Pe: CALMITA, Tiocth:'
Mq #28-37-54

Timothy was first seen at Memorial Hospital in October 1972 because of a
right exilla:y rode. Tte biopsy showed Hodgks disease, nodular sclerosing
tlpe. He had no symptoms and there was no evidence of disease elscv.tere in
his tnerefore a stage I. From 12/33/72 to 13/27/72 he was given
:rradiation, a total of 4,C00 rads to the rignt axillary and right supraclav:-
.....lar region. In 9/73 a routine chest X-ray showed a right hilar nod. This
was b_cpsied and showed recurrent Hodgkin's disease. From 9/24/73 to lu/29/73

he 1ms given irradiation to the rediastinam down to L2 region, a total of
4,000 rads. In 5/76 he had a recurrent node in the left supraclavicular and
:eft lor..er neck area ution was biopsied, again showing Hodgkin's disease.
From 6/2876 to 72E177 ha received raltiple drug Ohemotherapy utich consisted
of ?mIrdamcin, Prednisone, Procarbazine, W.noristine and Cytcxan. His last
dose of chtmotneriF, in 7/77 and he has remained disease-free since. He
nis had :es...lei cheOk--ps at Memorial Hospital and all tis physical examunations
an? the laborattr: data !twe been normal.

:f tnere is ctner information you need, please do not hesita 2 to
contac.7. re.

CT/ran

.

Sincerely yours,

,

Charlotte Tan,
Depart of Pediatrics

r At ,

N Yrr..
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NASSAU COUNTY
CIVIL SERVICE COMMISSION

140 OLD COUNTRY ROAD
miNEOLA N Y 11501

516 535.2511

Mr. Timothy Calonita
::6 Millington Place
mineola, New York 11501

Dear r. Calonita:

0 LOAM 0
NA cAAAA

CA AV,. tCelITNC 0.CCTO.
Utv.SON

July 30, 1985

nzs Is In rezettnce to your pnysicians letter dated

:nl .Cnarlotte Tan, M.D., Memoria1 Sloan-Mattering
..ncer Center'.

:r re,:lewig th.s letter your physician. _.sated a nistory of

.3e-., recurrent.metastatic nodal spread,

is -ed:cal disqualification for Police Exadz-

nation 7z47.

Tner,:cr=. we regret tnat the processing of your app:ication for

;..slice Officer has been discontinued.

Very trn:y yours,

L)
Adele Lecnard
Executive Director

ieL'u Ely. ..4.....-.1,et.:"- &7-77-7--
...07.1.77/-77.

,,c7 Recrui'trent Division
Frank Monteleone

1
1.)

s.,.,..

r

412
6:f

-)-- /
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August i4, 1985

n'adical lepartment
esse.: County Civil Service Cannission

14: Old Country
11K:

CAILNITA, Timothy
MH f28-37-54

uhon it ray concarn:

:irctcy nac a complete physical e,aranataon, including laboratory evaluation,
an the .7utpatient Department on August 6, 1985 and he is in excellent health.

thy has had adequate tzeatment in the past and, an my 33 years of experience
in t:king with childhood Hodgkin's disee_e, Timothy st,nds ln excellent chance
cf rerng free fr om. disease and there _, no justaficatior veducally that he
snz-lc be. emcladed from anything that he washes to do in his career.

I will be happy to answeJr any questions regare.a.g his past medical history.

'Sincerely yours,/
/ U 0/.

Charlotte Tan, V.D.
Professor,
Cornell University :-/adical College
;..x.sociate Chairman,

:ovelcpmental Chemotherapy
31morial Fospital

/(a-/\,/

't
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NASSAU COUNTY
CIVIL SERVICE COMMISSION

140 OLO COUNTRY ;10A0
tAINEOL A. N Y. 11501

516 535.25'1

Mr. ai-.otny
railing:on Place

Mineola, Itie. l'oix 11501

:."ear Mr. Ca:enita:

,IsCCOA.VC
Int C 1,C00

C.CIJT C.CCUTHC
ite..160

September 12, 1985

tie regret tc Irforr you that at its meetang on September
192: tne disqualifie' you from Police Officer,

'.: -247 for failure to meet the medical require-
ments.

: cased upon your medical history of having
a 'ease ..hick: is a medical disqualification under

2, ----: '"-, StanLard 29 of the Medical Reqv,rements for
7c:ice

commiss....: affords you an opportunity to submit facts,
....atnin ten says, 1: opposition to your disqualification. If
yo6 choose tc oe represented by an attorney, the explanation

cf facts ray be filed by your attorney. How-
. s aces nct imply that any statutory period of limi-
tation Is nerecy waived.

Very truly yours,

Adele Le,nard
Executive Director

BY : 41/Ji1/419
Prank Monteleone
Recruitment Division
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SepteMber 1985

Frank nzrteleone Re: CALONITA, Timothy
rassau County Civil Service Commission MH f28-.7-54
_40 Cud Country
Mineola, NY 11501

:eir ni% ronte:ecne:

Cn August 6, 1985 Timothy Calonita had a complete physical examination
e:-:uation in our Outpatient Department ad he was found to be

in e_.:ent heath. He has had adequate treatment in the past for Hodgkin's
.:.;.scasa ane. has roained disease-free since his last chr.motherapy in July 77.

opinion, based on 33 years of experience in working with childhood Hodgkin's
disease, is that Timothy has an excellent chance of lemaining free from disease

t.-ere is no 3.1stification medically that he shmid be excluded from anything
that he wishes to do in his career.

77/rzh

:r.:cnita

78

Sincerely,

11

Charlotte Tan, M.D.
Pro:essor,
Cornell University redical College
Associate chairman,
Developmental Chemotherapy
remorial Hospital
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NASSAU COUNTY
CIVIL SERVICE COMMISSION

1400LOCOUNTRYROA0
MMCOLA.NY 11501

516.535.2511

1r. TIrro'hy Caloni :a
lie mellington Place
Mineola, New York 11501

0 IC U.0 D.CCro
AD LLLLL 0:.

OIONT, C I CCUTrvir Ce.,:0
04A10, lt*Cf,

October 3, 1985

Dear Mr. Cal,nita:

tgr-t to .ntor- you tnat at its meeting on October 1,
19of tnt ,:c7rissec: adhered to its origintl decision to
disquAlify you iron Police Officer, Examination No. 7247
for t. -eet the medical requirements as per our
attached lettei dated September 12, 1985.

regiet tnat Ae be of no .f...rther assistance to you
1.1 tnIs 7atte:.

AL:FX:ir

9

Very truly yours,

Adele Leonard
Executive Director

Frank Monteleone
Recruitment Division
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New York Civil Liberties Union.,NasSau County Chapter. 210 Old Country Road, Mineola. NY. 11501 (516)741.8520

November 7, 1985

Adele Leonard, Executive Director
Nassau County Civil Service Commission
140 Old Country Road
Mineola, New York 11501

Dear Ms. Leonard:

We are writing on behalf of Timothy Calonita who, as you know,
has been finally denied an appeal of his rejection as a candidate
for Nassau County police officer.

According to your letters of September 12 and October 3, 1985,
Mr. Calonita has been rejected under Sec. VIII, Standard 29 of
the Medical Requirements for*Police Officers, which states that
anyone with a history of malignant tumor is by definition
disqualified.

Li our view, standard and its'application to Mr. Calonita
violate Sec. 296 of the State Human Rights Law, Sec. 504 of the
Federal Rehabilitation Act of 1973, as well as the New York State
a:.c U. S. Constitutions. all of which prohibit discrimination against
anyone on the basis of a disabt'ity or a perceived disability that does
not prevent him from performing the job in question in a reasonable
manner.

We are writing to request that you reconsider your rejection of
Mr. Calonita and that you rescind you guideline, Sec. VIII,

2,, that automatically disqualifies a candidate because of
a history of malignant tumor.

We would like to hear from you by Monday, November 18, 1985. If
reseont. iavorably by that date, we intend to promptly

start legal proceedings.

; tr.

y.ery truly mrs,
l't .(0,0. LIZ r

Barbara Bernstein
Executive Dirqctor//
Alan 3. Azzia 7//,'
Legal Director

Tat t.er 10It S:atc Ctalo of the AC.LI State ott,ce, i32 W. 53a0 Street. Pt Y.10035 Iti.(212)3/32 0557, Norman Slept, Elecuttve Dectot

s
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14ASSAU COUNTY
CIVIL SERVICE COAMISSION

140 OLD COUNTRY ROAD
IAINCOLA.N.Y 11501

516 535,3500

Mr. Timothy Calonita
116 Millington Place
mineola, New York 11501

CCCWWC Dott104
Dt1t1.1E00

04../TEICIMVCI:(00.
00"13) tic-SOc

January 15, 1986

Dear Mr. Calonita:

Lnclosed herewith please find a copy of Resolution

No. 024'1996. adopted by the Nassau County Civil Service

Comrission on January 7, 1986 regardinc your appeal for

your disqualification from examination No. 7247 Police

Officer.

Very truly yours,

(
Adele Leon rd
Executive Directs,:
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e-024/1986--A Motion was made by Commissioner Senko, seconded by
,Commissioner Kohn and unanimously carried adopting the
following resolution:

WHEREAS at its meeting of September 5, 1985 the
Commission disqualified Timoth:: Calonita, Candidate
for examination No. 7247 Police Officer, for failure
to meet the medical requirements for the position,
and,

WHEREAS, at the suggestion of the, County Attain:?, a
third medical opinion was sought, and

WHEREAS the Commission reviewed a letter dated
December 26, 1985 from Games 7. G. Kwee, M.D.,

RESOLVED, That,based on the opinion expressed by'
Dr. Kwee in the aforesaid letter, the processing of
the application of Timothy Calcnita, candidate for
examination No. 7247 Police Officer, be continued.

82
iMMIN11.
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Mr.. MARTINEZ. Thank you, Mr. Calonita.
Let me ask yOti, what basis did they use-to establish a policy of

hiringno one with a cancer history?
Mr. CAWNITA. I have submitted in my written statement a copy

of the civil service medical requirements that state in black and
White "a history or presence of a malignant tumor" automatically
disqualifies someone.

Mr. MARTDIIL But did they establish a policy with any reason-
ing behind it, or did they just automatically say, "Well, this is a
high risk group and we don't want to accept the responsibility of
health oosts afterwards"?

Mr. CAufnurA. Well, that was one of the interesting aspects.
'After the problem first appeared in the papers, the 'head of the

Zvil Service; Coinmission commented that I could have any one of
any other 1,900 civil service jobs, just not the police department, so
that I do assume that I could be insured under any other job, }-tt
yet the were denying me the police department.

Mr. . But they did not give you or give anyone the
basis for that policy for the police department?

Mr. CALONITA. They would speak to no one.
Mr. MARTINEZ. Ms. Monaco?
MS. MONACO. I anticipate the basis that the police were wiry:

there is the same type basis that was used by the Department of
Defense. Their -Titles were established over 30 years ago, initially,
excluding cancer patients. At thitt point in time, zancer was not
the kind of disease that you could expect a good result from. We
didn't know enough about recurrences. There were too many ambi-
guities and uncertainties in whether a cancer patient was going to
be able to get out there and be fully employed. The decision to ex-
clude and the history for the decision to exclude just has not kept
up with the evolution of medical possibilities for cancer patients.

'Mr. MARTINEZ. Thank you.
In the case that you cited, did the courts readily recognize that

there was discrimination, but that that individual didn't qualify be-
cause he didn't come under the classification of "disabled"?

Ms. MONACO. It. is a rather complicated decision, but as to the
part I.have dealt with, yes, that is exactly the cane. The law did not
specifically specify that cancer was a disabling condition. He was
not physically disabled when he was fired. He was fired, construc-
tively fired really, by- being demoted after-he came back from his
candor treatment into a job he was not qualified for and was not
educationally prepared for, with the ideo:of--pushing him out of the
job, which did occur. The point was that until he had a physical
disability that was demonstrated, the law would not apply to him,
exactly as I have stated in the testimony.

Mr. MARTINEZ. But it sounds as if they did recognize that there
was discrimination.

Ms. MONACO. Oh, yes. They did recognize, but they didn't feel
that the law empowered them-to do anything about it because he
did not come within the letter of that law.

Mr. MARTINEZ. I see. Very strange.
The 1 million that you referrer?, to, Ms. Hoffman, who established

that 1 million people are being discriminated against?
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Ms. Hovvizarr. I think the I 'Million is a very conservative effort.
That,is a figure that I have used and that some other people in this
field have used. There have been studies through the last 30 yeaks
on thieissue, and more prominent ones show anywhere from 25
to 84,Peroinit of all cancer survivors in certain situations encounter
some form of discrimination in the-workplace. The- niiinber prob-
lem comes in where define what is discrimination-Some stud-
ies definelt only as fired or being denied a job op
Others encompass other of discrimination on the such as
losing insurance.or isolated in the workplace physically, so
the 1 million is really al, 20 percent of the 5 million cancer, survi-
vors. That is a very conservative estim-te. In.reality tt is probably
a much higher number.

Mr Minix= That leads me to my last- question. You know,
many times discriinination is very subtle and it is not easy to
detect. In the case of a cancer, patient,ls it easy to define, recognize
and establish in particular instance that there was. discrimina-
tion, or is this one or %Use _that once we establish the law, it
is still going to be another d

things
iffieult thing to prove it in instances

and get it resolved? I would-like each of you to resPond to that,
starimg-with Ms. Hoffman.

HOFFILAN. Just like in all forms of employment discrimina-
tion, in, nany cases the sophisticated employer is not going ..to vo-
calize exaetly why he is discriminating against, so in many cases of
cancer-based discrimination it will not be that-clear and you will
need to king out the facts on both sides to determine the tee, rea-
sons for discrimination. But in some cases, such as in New York
with the civil service regulations, the discrimination is written into
civil service rules.

In Nerr Yoik,just to olarifyllie bill that is pending in New York
right now, initially Senator Dean Skelos had introduced a bill
which would prohibit employment discrimination against cancer
survivors in all phases Of employment in New York. The bill that
is currently pending is a scaled-down version which only applies to
the civil service regulations, and 04 reason he did that is because
the civil service regulations thenuierves Wnee out cancer survivors.
They don't single out people with other amentic They single out
cancer- survivors, which is why we need specific legislation such as
the Skelos bill; and especially such as Congressman Biaggi's bill,
that deals with cancer survivors specifically.

Mr. MARTINZZAWS. Monaco?
Ms. MONACO. There are-two parts to my answer to this question,

one of which la yes, because the employers certainly are not going
to tell people usually- that they are firing them or not hiring them
because they aave a history of cancer: It is sometimes difficult.

The point is that when we haver the teeth of legislation such as
has been introduced today, employers are going to be aware of that
fact. They are going to know they have to be more careful, and we
Can then go out and say, "There is k tool. here. There is this act."
We can, through the National Coalition for Survivorship, which
Barbara is represenft, through the' Candlelighters Childhood
Cancer Foundation, the American Cancer Society, et cetera, we can
tell people, "You have certaimtights that are extra rights. This is
the way you conduct a job interview. This is the way you make a

84
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record for yoniSelf." Wean empower and train the youngsters and
the young adults who are coining up, on making a record, on get-
ting the answers to the qquestions that will petmit us to show on a
record,in a-cdurt proceeding or in an arbitration or in an adminis-
trative proceeding, depending, upon what happens, that indeed
when you put all these circuMitances together it comes up discrim-
ination.

Mr. Maxim= Thank you.
Go ahead, Mr. Calonita.
Mr. CaLoNrra. Mr.ICairnian, I a ould also like to comment on

the numbers being disci.ininated against. Part of the problem, such
as with the civil service-requirements, the requirements are sent
out with the application to take the police exam. Quite often many
former cancer patients will see the automatic termination and
decide rot even to follow up, so there are many people suffering
from cancer discrimination who are not even voiceful.

I can testify that I know one young man who is only 19, who
never thought that he had a chance at becoming a police officer.
Nowthrough the various articles that have appmrW on my case,
he intents to go out and try this now. You have to kee/Pin mind
the people you are dealing with here. They are a very silent major-
ity, and unfortunately they hide it away, as one might do with a
past criminal record. They are not as voiceful as many other
groups:

Mr. MARTINEZ. Thank you, Mr. Calonita.
Mr. Gunderson?
Mr. GUNDERSON. Thank you,,Mr. Chairman, and thank all of you

for your testimony. In all due respect to the two representatives
here, there is--nothing better than personal testimony, and I am
sure you agree.

Tim, your- testimony I think was most moving. Can you.enlighten
us? You Stay you are luck on the list of thiTivil serviceaPplicants.

Mr. CALONI7N. Well, at the time when I had appliedito take the
police officer I was also ittoptir.g-for law -400l. I had heard
from law schoollirst, so I went m and completecra year. After one
year I wasn't sure how muchi wantc,,:-iio go back, and that's when
I followed 'up with the police department. When the matter was fi-
nally resolved, which took almost over a year, I came so close to
graduating at this point and -which I now have donethat the re-
cruitment officem said I would be more of an asset to the force if I
waited on the top of the list. I have now been given.44 the police
department, and the next available class they have, they will call
me.

I would also like to note that the police department that this
whole thing came up in issue about is supportive of Senator Skelos'
legislation on the State level, and here we have a department who
the civil ,service is saying I can't join, saying they wish-to have me
as soon ars I can come to them.

Mr. GUNDERSON. So. you think that you , can join at this point in
time, now, as a result of

Mr. CALorirra. At this point. I have been handed over from the
civil service. I have been put on a list of eligible candidates and:the
police: epartment can take me into the academy as soon as I tell
them f afTeady.
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Mr. GUNDERSON. Do you believe that the basis for discrimination
within the private sector is one which most likely focused on
health insurance.costs, o*hat do you think is the actual basis for
that discrimination?

Mr. CALONITA. I feel, as Ms. Hoffman has testified to, there are
many misconceptions about the cure rates of cancer. It is much
more successful than it was, say 10 years ago when I first contract-
ed the disease. I do know that health insurance is probably the big-
gest fear of former cancer patients and the parents of children who
have cancer. I myself am fully covered under Blue Cross and Blue
Shield. I am one of the lucky ones, but I do know that the Life In-
surance Council-nf `ew York, for instance, came out in opposition
against Senate: lakeros' bill on the State level.

GursmEssorr. You know, a case of such blatant discrimination
as apparently the civil service regs is fairly easy to deal with. You
can just require that that be deleted. As I think Ms. Hoffman indi-
cated, it is far more difficult and- I think one of the things we in
CongreL:s must struggle with is the question of, "Was this actually
the basis for the noDhiring as opposed to some other reason?" How
do we deal with that from a legal perspective to protect against dis-
crimination but at the same time not weight prefere- a to a cancer
victim versus someone else, all things being equal? That is 1-ind of
a challenge, legally and statutorily, to develop. I don't know if any
of you have any comments on that.

Ms. HOFFMAN. I have a comment. Congressman Biaggi's bill
strikes the perfect balance to resolve the situation you Lre talking
about. The bill prohibits discrimination against qualified cancer
survivors. It does not require employers to hire someone who is not
qualified for the position, and it provides a mechanism through the
EEOC to have-a check and balance, to determine whether or not it
is unlawful discrimination or justified discrimination in any par-
ticular case, so it provides a case-by-case study in the EEOC, which
is exactly the same procedure we have been using for the past 20
years in other employment discrimination laws.

Mr. GUNDERSON. Do you believe th 't cancer victims would be
covered if the Title 7 statutes were amt.nded to prohibit discrimina-
tion based on handicap or disability as provided under Representa-
tive Moakley's bill?

M5. HOFFMAN. I think you would encounter the same problem we
have with, "Are cancer survivors covered under current State stat-
utes which prohibit handicap discrimination?" The two problems
there are, first, it is not clear wbo*her a cancer survivor is handi-
capped. In many cases, as Tim Ca.unita has pointed out, cancer is
not a handicap at all.

Secondly, requiring cancer survivors to bring legal actions under
the term of handicap merely perpetuates the mythology. The word
"handicap" is simply inappropriate for this situation. There needs
to be specific terminology to correlate with medical fact.

Mr. GUNDERSON. There are some civil rights groups that appear
to indicate, if not directly, indirectly, that they simply don't want
Title VII opened up because they are scared of what the final out-
come might be on the floor of the House or the Senate. Do any of
you have any comments in response to that kind of an attitude

36
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which apparently exists within some elements of the civil rights
community?

Ms. HOFFMAN. Congressman Biaggi's bill is not an amendment to
Title VII. It is a freestanding act. Congressman Moakley's bill,
which is an amendment to Title VII, has been needed for 25 years.
If there is a situation out there for which there is no sufficient
legal remedy, then the whole purpose of having civil rights acts
which provide a balanced form of resolving a situation should be
amended'...) meet that need.

Mr. GUNDERSON. My only final comment is that, Tim, in all due
respee to the two ladies sitting next to you, I sure hope you
become a policeman rather than a practicing lawyer. [Laughter.]

I yield hack the balance of my time.
Mr. MARTINET,. Thank you, Mr. Gunderson.
With respect and meaning nothing derogatory, it has always

been unfathomable to me how you can arrive at a position that so
many of our very intelligent friends on the other side of the aisle
do arrive at, that when you don't allow discrimination, you some-
how create preference. I mean, Stw,re, you are going to have to sit
down and explain to me how that happens.

Mr. GUNDERSON. I think you should let the plaintiff attorneys in
those cases explain how it happens. [Laughter.]

Mr. MARTINEZ. At any rate, Mr. Owens?
Mr. OWENS. I have no questions.
Mr. MArrrNEz. Mr. Biaggi?
Mr. BIAGGI. Thank you.
With relation to your desire for Mr. Calonita to be a policeman

over being an attorney, I assure you that you will probably make
more money in the police department, at least in the early years,
because Nassau County police are the highest paid in th( country.
I want to congratulate you on your persistence.

Mr. CALorirrA. Thank you very much, sir.
Mr. BIAGGI. I want to wish you well on the bar. I hope you are

only required to take it once.
Mr. CArkisrrrA. Thank you very much, Congressman. [Laughter.]
Mr. BIAGGI. It's a clear manifestation of man's inhumanity to

man. It's a terrible process.
I am pleased that the police department has agreed to accept

you, but the question I pose is, do the applications still contain ref-
erences to cancer? Not simply for Mr. Calonita, but I mean for all
aspirants, as a matter of policy has it changed? Singling you out, I
mean, we are pleased for you but it doesn't address the fundamen-
tal question. Are you aware of whether there has been a change in
either of those areas?

Mr. CALONITA. Yes, I am, Congressman. I just received a list of
the new drafted guidelines of the civil service, since they do have
another police test coming up, hopefully before the end of the year.
They do seem to say now a presence or history of a malignant
tumor, because of all the problems that have occurred in Nassau
County with myself, they have added the word "may" disqualify,
and they underlined the word "may." Based on their past practices
and their reluctance to even discuss their medical standards or
how they arrive at them, I and also the Human Rights Divisicn
find this an inadequate solution.

S 7
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Mr. BIAGGI. Yes, I think that's substantial progress.
I had a number of questions. You made reference to the medical

insurance and you say you have it. Under your name?
Mr. ,c14inoNrrA. No, I don't. I am employed under a family busi-

ness and I am insured wider the family plan.
Mr. BIAGGI. Have you ever tried to get it under your name?
Mr. CALONITA. No, I haven't, but that will be coming up very

shortly. The other day I did call for automobile insurance, and at
the end of the conversation th 3 insurance man said, "By the way,
do you smoke?" I said no, and he said, "Well, when you come
down, boy, do I have a good policy for you." I am looking forward
to see what happens.

Mr. BIAGGI. Have you got a surprise for him!
Mr. CALONITA. Yes. [Laughter.]
Mr. BIAGGI. Tell him you have already been there.
You made reference to this, but I would like to elaborate on it,

really stress it. It has been my experience that in the light of dis-
crimination, people who are employed are reluctant to reveal, one,
that they are undergoing treatments, or that they in fact have had
cancer. Have you found that to be a common occurrence? Li other
words, they secrete this knowledge.

Mr. CALoNrrA. Yes, I do, Congressman. One of the most asked
questions to myself when I speak at various cancer groups, often it
is the parents who say, "Should I admit that my child has cancer?
Should my child admit it?" Often, being 19 or 20, should they
admit it when they are even applying to colleges. That is also a
very big worry, believe it or not, on many parents, whether the
child will be denied application to college because

Mr. BIAGGI. You mean colleges have that question in their appli-
cations?

Mr. CALONITA. If I am not mistaken, one of the leading cases in
New York on this area was where a your.e woman was denied ad-
mittance to a psychoanalytic college based on the fact that they
felt she wouldn t be able to fulfill the requirements of the degree. I
do believe she had fought that and she eventually won the case. I
think that was back in the early seventies.

Mr. BIAGGI. Ms. Monaco, the Department of Defense has changed
its regulations and you have made- reference to it. Can you explain
the old policy to us and what has happened since 1986?

Ms. MONACO. Le, me just relate to the childhood cancer issue
right now because the adult one is a little bit more complicated,
but I will send some information over to your office on the entire
one.

What has happened is that prior to the change, if you had a his-
tory of cancer you were automatically not able to be in the armed
services, to be in one of the service academies, to be in one of the
ROTC programs, to be in the Reserves or the National Guard. We
were having more and more children who were cured of cancer,
some of whom were great big strapping Marine types that could
probably bench-press three people with one arm at one time, and
they were going down to their recruiters who were crying because
they wanted this hunk in the Marines and the Marines wouldn't
take him. The Marines did not want a few good men if they had
cancer histories, and these were some children that hi, Ti been diag-
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nosed with cancer at age 3 to 5 and were now 19 to 24 and were
absolutely purebred cured. You could go to book on the fact that
they were cured.

Mostly because of the pressure of recruiters who were a little bit
diGtressed, the pressure ot- some magnificent Air Force doctors sta-
tioned at Wflford Hrdl in 'Pexas who were doing physicals on some
of our kids who wanted to get in, who were saying, "This ;"3 a
bummer, and we are missing a rot of good candidates for. the acade-
mies and for the Air Force,' fortunately, one of our gentlemen who
had a good feeling about childhood cancer survivors wrote the
report that went upstairs to the Surgeon General and company,
that was eventually adopted by the Department of Defense, ir.
which they said, "Hey, if y,,a are a survivor of childhood cancer,
we are going to take a look at you on a case -by -case basis and let
you in."

I am happy to say that ow; of the first people that got in is one
of my foster sons. Since I lost my only daughter to cancer, I pick up
other people wherever I can find them, and T.J. McCue from Phila-
delphia was one cf the first that was admitted on this waiver
policy. He 3 now in the Air Force. He is in Guam. He writes to a
lot of other childhood cancer survivors who say, "Hey, if you could
do it, I can do it." He doesn't like the climate but so far he is sur-
viving under the Air Force.

So yes, with childhood cancer I think we've got a good shot and
we've got a lot of friends out there to help us.

Mr. BIAGGI. What about the schools?
Ms. MONACO. The schools, again it is a question of where you are

and who is listening to you. We do have discrimination in some of
the professional schools against our children, because they are
saying, "Well, we are not convinced that it is worth giving you a
slot in a claa^ in which there are a lot of people competing, regard-
less of the ! t that you are smart and wonderful and good, be, lime
maybe you will die and we will lose the benefit of the training we
are giving you." The times that it has been raised, it has been
fought and it has been won, but again it is a question of, should we
force these children, whose doctors are convinced they are cured of
cancer and who are cured of cancer and who are cured of cancer in
their own minds, should we force them to have to go to court or to
arbitration every time they want to win a point in life? We
shouldn't.

Mr. BIAGGI. Are you satisfied that this legislation will ameliorate
that situation?

Ms. MONACO. I am satisfied that this legislation will point the
way, and if theie are other problems that we have, we will be able
to take care of them ourselves.

Mr. BIAGGI. Ms. Hoffmanlast question, Mr. Chairmanwhile
we are working to pass H.R. 1546, it may take some time, as you
know, and then we may be fortunate and get it through in a hurry.
Should we also uncle/ take a parallel effort at the State level?

To illustrate, I introduced a grandparents' visitation rights bill,
and it was a new issue but it was a very emotional and passionate
situation. At the time I think there were 14 States that had some
legislation on the books. Because of the interest that we created
here in Washington, that took on a national perspective through
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the media, every State in the Union has some legislation. Assum-ing that we may be confronted with similar islays in our legisla-
tive process, what would be your assessment of embarking on aState-by-State undertaking?

Ms. HOFFM.A.N. I think we have to continue a State-by-State un-dertaking, which we are doing now. That is not the best answer.
The best answer is passing your bill t,Pcause it would provide uni-
form coverage around aie United States, but if we don't have that
immediately, then al. least getting some better coverage in some
States is certainly a-way-irs benefit individuals in those States.

California right now has the model legislation on this Plate, and
other States are beginning to pick that up in introducing amend-
ments to their own civil rights laws. All but one State I believe
now, at the most recent count, has son- kind of disability rights
protection, but because most of these laws do not clearly protect
cancer survivors, especially these who are not considered disabled
under the stattite, then we have to work to try to clarify the law.

Just to keep bringing up New York, since we have a representa-
tive from New York on the panel, one of the problems is, evenwhen you have a law which the State Human Rights Commission
in New York says prohibits cancer-based discrimination, and therehas been an adjudicated case on the books where a cancer survivor
won her case under that act, the State agency which enforces thatlaw still will not strike down the civil service regulations which
blatantly are violative of that act. Another advantage of your billis that it would invalidate any civil service regulations around the
United States and other State rules that are blatantly discrimina-tory.

Mr. BIAGGI. Will you give me the case involved that you just re-ferred to in New York, and the agency involved?
Ms. HOFFMAN. Yes. It is called Goldsmith v. New York Psychoan-

alytic Institute, and I can provide your office with that cite.
Mr. BIAGGI. I appreciate that. I want to thank each of you for

your presence and your contribution.
Thank you, Mr. Chairman.
Mr. MmerarEz. Thank you, Mr. Biaggi, and thank the three of

you for appearing before us.
Oh, Mr. Owens, I'm sorry.
Mr. OWENS. I have no questions.
Mr. MARTINEZ. Thank you very much for appearing before ustoday.
With that, we will call our second panel. The second pan, I con-

sists of Alex Rodriguez, commissioner, Massachusetts Commission
Against Discrimination; Dr. William Kiernan, director of rehabili-
tation, Developmental Evaluation Clinic. of the Children's Hospital;
and Dr. Robert Davila, vice president, pre-college, Gallaudet Uni-versity. We will begin the testimony with Alex Rodriguez.

STATEMENT OF ALEX RODRIGUEZ, COMMISSIONER,
MASSACklUSETTS COMMISSION AGAINST DISCRIMINATION

Mr. -.101)11IGUEZ. Good morning. My name is Alex Rodriguez and I
am the chairman of the Massachusetts Commission Against Dis-crimination, which is the agency responsible for enforcing Massa-
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chusetts' civil rights law. I have a prepared statement which I will
give to the panel. It will be more than 5 minutes so I am not going
to read that. I will just take 5 minutes to try to paraphrase what I
believe are the most relevant issues concerning H.R. 192.

Before I begin, let me just tell you something about my family's
background to shz,.. that there are some personal concerns about
this legislatien as well as my official concern. I lost a brother to
cancer 2 years ago who was a Korean vet, and I do know the seri-
ous difficulties that one encounters with cancer. I have a brother
living with me now who moved in from California last year because
he lost a lung to cancer this year, and is Low getting ready to go
back in about 2 weeks. He did have radiation therapy and did very
well. I have two other brothersone is a vet of the Second World
War and one of Koreawho are both in wheelchairs and have been
in wheelchairs. One paralyzeu from the waist down; the other
has multiple scleros- and a developmental disability from the
Second World War which was service-related. I just want you to
know this as i move forward.

The major points in my testimony I talk in support of H.R. 192
but I also want you to know I strongly support H.R. 1546, and I
don't see any conflict here. One leaves a resolution to the problem
to Title VII and EEOC, which we need very badly, in H.R. 192. The
other, Mr. Biaggi, you allow people to go straight to the civil
courts.

I think both are imperfect, and I would hope through my testi-
mony that you put ,, 3ur heads together and attempt to perfect
what you are attempting to do here. Those who have testified earli-
er on the cancer bill, yes, cancer - related treatment in the place of
employment might need a separate place, as Mr. Biaggi has indi-
cated in his legislation. I don't think there is any conflict by having
that separate place.

I think the imperfection is that you ask people to go to thousands
of different courts throughout the country, and the legislation or
the intent of your legislation will then be interpreted by thousands
of different judges in thousands of different ways, and that is stow
evolution. We'll get there eventually, but I have seen legislation to
protect people evolve that way and I don't consider that the best
method of doing it.

The imperfection cited in legislation that would cover handi-
capped people, as our legislation does in Massachusetts, evolves in
the same manner. I think it evolves quicker because you have
given the responsibility to it panel, and you would be in EEOC, that
by repetitious history would get us there quicker in terms of defin-
ing exactly what the coverage that was expected by your legislation
should be, and I can give you many examples.

Let me tell you what has happened in Massachusetts in terms of
our legislation, as we started on March 7, 1984. W e have gone from
zero percent of the case load, obviously, on March 7, 1984 to 20 per-
cent of our employment cases today. Twenty percent of our employ-
ment cases are now handicap cases, before the commission, and the
two major problems that we have had to deal with are the issues of
reasonable accommodationwhat are we expecting the employer
to do here?and the issue of the pre-employment questiomng of
one's particular handicap.
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In our legislation we demand that there be reasonable accommo-
dation, and we are quiet in Mr. Moakley's Title VII amendment
about this point, and we also f, xbid and deem it illegal to make
pre-employment inquiries, before the offering of a job, to anyone
about their handicap status. Some of the comments you have heard
ail the earlier panel are covered by this unique wording, and I
would ask you, and I do ask in my statement for you to seriously
consider that type of wording.

What the pre-employment inquiry provision does is allow the
person who is otherwise deemed able to do the job to come forward
before the panel evaluating their competence and to get to the
point where they are offered the job before any medical evaluation
is done on the individual. Upon a medical evaluation, if the person
is deemed not able to do the job, the burden falls on the employer
to show why they can't do the job. This, we have found, has worked
very well.

On the issue of dealing with your own State agencies and their
inability to comply with the law, we have done so in Massachu-
setts. New v'rk City and New York State hasn't done so, as you
have heard s the earlier testimony, but we have I had to take on
our Division of Personnel Administration, and because of their in-
ability to agree with us, I had to sue them. Now clearly my Gover-
nor was not very happy that two State agencies were doing this to
each other, but the legislature had spoken. They made it clear that
they didn't want a one-eyed registry individual exempted from em-
ployment simply because he had one eye.

This man had a revolver license. This man had every class of
automobile license. This man was clearly capable of doing the job
of checking if an individual was in violation of our motor vehicle
laws. He was being denied an opportunity to do so simply because
he had one eye. The irony was that there were other registry
people who had their jobs when their eyes were fine, who were now
on the job and had one bad eye, so it was illogical to deny this man
the particular job.

We told our Division of Personnel Administration that they
would have to stop the pre-employment questioning, that they
would have to get rid of their medical review panel, which was ir-
rational and didn't seem to function on any particular consistent
mechanism. It depended on who showed up at the meeting. You
would get someone with diabetes who would get right through the
panel. The next person with di bets would not get through the
r anel:

We have now eliminated that panel, and we are putting the onus
on every municipality in Massachusetts to make the appropriate
definition of a person's capacity to do the job when they come
before them, without a pre-employment inquiry as to their handi-
cap status, with no pre-employment questioning of their ability
until they have offered that job. Yes, you can eliminate them after
the job has been offered, but the burden falls on the employer.

Now simply a moment on reasonable accommodation. That is an
awesome responsibility to leave to the administrative agency, but
we have undertaken reasonable accommodation. I don't consider
myself any more reasonable than most other people, especially
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anyone on the panel, but it is very difficult to define what "reason-
able accommodation" is. Let me give you another for instance.

I think we would all consider it quite reasonable if a secretary
who is otherwise qualified came to you in a wheelchair, to hire her
or him, place them at the job place, and the only burden you really
have is to ly:Ve a raised desk because a wheelchair puts you a little
higher than the chairs we are sitting on. That is not unreasonable,
but let's talk about a developmental disability in which someone
finds themselves in a wheelchair, and they have to go and work as
a clerk in some store that borders some of our streets.

Now the employer, t think you would all consider it reasonable
that if there is a natural barrier, that you put a slight ramp there
so this employee can enter the store. It is also convenient for some-
one who is aged and walks with a cane and can't mount steps, et
cetera, but at some point this developmental disability is going to
get a little worse, and that person's arms won't allow them to
wheel that chair up that pitch of a ramp, so you then make the
ramp a little longer which makes it easier to get up because the
pitch is lower.

At what point do we then say that the employer doesn't have to
deal with this any more, and the responsibility shifts to the individ-
ual to get a motorized chair? These are the types of questions we
have to deal with under reasonable accommodation all the time,
and we do deal with them.

The outcome of dealing with handicap legislation in Massachu-
setts has been quite interesting. We find that employers, when con-
fronted with the fact that they have violated an individual's rights,
tend to take an attitude, Mr. Chairman, that says, "Oh, I'm very
sorry. I didn't know." They are so willing to settle this particular
type of charge, much more willing than they are on a racial dis-
crimination charge or a sex discrimination charge or an age dis-
crimination charge. We find that the overwhelming reality is that
employers, once confronted by our agencies, will say, "Well, what
can I do?" They settle these cases. The highest settlement rate we
have is now hi the handicap categories. I think it is saying to us in
Massachuset1;s, and the same would be said to you here in Wash-
ington, that you did the right thing; that employers needed this
extra push.

I would say that there is another piece of Title VII that at some
point Sou should deal with, and that is to allow the commissioners
in EEOC to extend another part of their administrative agency to
that of having hearing officers that would internally hear cases
that rose to the position of needing a hearing. We do this in my
agency. We are the hearing officers, the commissioners. We flizd by
repeating the experience we get there very quickly and we refine
what the intent of legislation was a lot faster, internally within the
agency It works.

I believe both pieces of legislation ought to be passed. There is no
contradiction. I congratulate you again for considering it, and I
would hope that you convince your colleagues to pass it. Thank you
very much.

[The prepared statement of Alex Rodriguez follows:]
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PREPARED STATEMENT OF ALEX RODRIGUEZ, CHAIRMAN/

MASSACHUSETTS COMMISSION AGAINST DISCRIMINATION

MY NAME IS ALEX RODRIGUEZ. 1 AM THE CHAIRMAN OF THE

MASSACHUSETTS COMMISSION AGAINST DISCRIMINATION WHICH IS THE AGENCY

RESPONSIBLE FOR ENFORCEMENT OF THE MASSACHUSETTS CIVIL RIGHTS

LAWS (M.O.L.C. 15].B. ET SEQ.).

ON MAkCH 6, 1984 THIS LAW WAS AMENDED BY THE MASSACHUSETTS

LEGISLATURE TO GIVE THE COMMISSION AUTHORITY TO INVESTIGATE AND

ADJUDICATE COMPLAINTS OF DISCRIMINATION IN EMPLOYMENT AGAINST

"QUALIFIED HANDICAPPED" PERSONS,

OUR EXPERIENCE IN MASSACHUSETTS/ WE BELIEVE/ GIVES US A

UNIQUE INSIGHT INTO THE NEED FOR THE ENACTMENT OF LEGISLATION

NATIONALLY WHICH WOULD GIVE HANDICAPPED INDIVIDUALS THROUGHOUT

THE COUNTRY THE PROTECTION FROM DISCRIMINATION. WHICH CURRENTLY

EXISTS IN ONLY A FEW STATES,

CONSEQUENTLY, IT IS MY PRIVILEGE TODAY TO TESTIFY IN SUPPORT

OF H.R. 192 WHICH WOULD AMEND TITLE VII OF THE CIVIL RIGHTS

ACT OF 1964 TO MAKE DISCRIMINATION AGAINST HANDICAPPED INDIVIDUALS

AN UNLAWFUL EMPLOYMENT PRACTICE.

THE PASSAGE OF THE CIVIL RIGHTS ACT OF 1964 SIGNIFIED

A RECOGNITION BY THE CITIZENS OF THIS COUNTRY THAT AN EMPLOYER S

DECISION TO HIRE OR PROMOTE AN INDIVIDUAL SHOULD BE BASED UPON

THAT INDIVIDUAL'S ABILITY TO PERFORM THE JOB AND NOT UPON

CLASS-BASED GENERALIZATIONS AND STEREOTYPES.
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WE HAVE SEEN THE IMPACT THAT TITLE VII HAS MADE OVER

THE LAST TWENTY YEARS IN REMOVING ARTIFICIAL BARRIERS THAT

PREVIOUSLY RESTRICTED MINORITIES AND WOMEN FROM RECEIVING THE

EQUAL EMPLOYMENT OPPORTUNITY THAT IS NOW REGARDED AS A FUNDAMENTAL

RIGHT IN THIS COUNTRY.

THE TIME HAS COME TO EXTEND THIS FUNDAMENTAL GUARANTEE

TO HANDICAPPED WORKERS WHOSE CONTRIBUTION TO SOCIETY HAS BEEN

UNJUSTLY RESTRICTED BY EMPLOYER MISCONCEPTIONS AND IGNORANCE.

OUR EXPERIENCE IN MASSACHUSETTS HAS SHOWN US THAT THIS

IS A TASK WHICH SHOULD BE DONE AND WHICH CAN BE DONE BY THE

ENACTMENT OF LEGISLATION WHICH IS DESIGNED TO ADDRESS EMPLOYMENT

PRACTICES WHICH HAVE SERVED AS ARTIFICIAL BARRIERS TO THE EMPLOYMENT

OF QUALIFIED HANDICAPPED WORKERS.

OUR EXPERIENCE HAS ALSO SHOWN US, HOWEVER, THAT IN ORDER

TO BE EFFECTIVE, LEGISLATION IN THIS AREA MUST REFLECT THE REALISTIC

PROBLEMS THAT WILL ARISE AS EMPLOYERS AND EMPLOYEES MAKE THE

TRANSITION THAT IS NECESSARY TO PROVIDE EMPLOYMENT OPPORTUNITIES

TO THESE WORKERS.

H.R. 192, AS CURRENTLY PROPOSED, WOULD AMEND TITLE VII

TO SIMPLY PROHIBIT DISCRIMINATION IN EMPLOYMENT AGAINST A QUALIFIED

INDIVIDUAL SOLELY ON THE BASIS OF A HANDICAP.

THE MASSACHUSETTS DISCRIMINATION LAW, HOWEVER, HAS TWO

ADDITIONAL PROVISIONS WHICH WE BELIEVE HAVE BEEN WAY EFFECTIVE

IN TARGETING KEY EMPLOYMENT PRACTICES WHICH HAVE HISTORICALLY

OPERATED TO EXCLUDE HANDICAPPED WORKERS,
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THE FIRST PROVISION MAKES IT UNLAWFUL FOR AN EMPLOYER TO

DISCRIMINATE AGAINST AN OTHERWISE QUALIFIED HANDICAPPED INDIVIDUAL

IF TIRE INDIVIDUAL IS "CAPABLE OF PERFORMING THE ESSENTIAL FUNCTIONS

OF THE POSITION INVOLVED WITH A REASONABLE ACCOMMODATION TO HIS

OR HER HANDICAP UNLESS THE EMr...0YER CAN DEMONSTRATE THAT THE

ACCOMMODATION REQUIRED TO BE MADE TO THE PHYSICAL OR MENTAL

LIMITATIONS OF THE PERSON WOULD IMPOSE AN UNDUE HARDSHIP TO THE

EMPLOYER'S BUSINESS." CM.G.L,C. 151p,4(16)]

THE "REASONABLE ACCOMMODATION" STANDARD/ WE BELIEVE, IS

CRITICAL TO EFFECTIVE IMPLEMENTATION OF EQUAL EMPLOYMENT

OPPORTUNITY FOR THE HANDICAPPED BECAUSE IT REQUIRES THE EMPLOYER

TO MAKE THE MINOR ADJUSTMENTS WHICH ARE REALISTICALLY NECESSARY

FOR THE ADAPTATION OF THE HANDICAPPED WORKER TO HIS OR HER WORK

ENVIRONMENT.

THE REASONABLE ACCOMMODATION WHICH MUST BE MADE TYPICALLY

REQUIRES LITTLE COST OR EFFORT BY THE EMPLOYER. THE FAILURE

TO MAKE THE ACCOMMODATION, HOWEVER, WILL RESULT IN THE PREDICTABLE

EXCLUSION OF PERSONS WHO HAVE CERTAIN DISABILITIES.

FOR EXAMPLE, EMPLOYMENT OF A TYPIST WHO IS CONFINED TO

A WHEELCHAIR MAY NECESSITATE THAT AN EMPLOYER UTILIZE A RAISED

DESK OR MAKE OTHER MINOR ADJUSTMENTS TO THE PHYSICAL ENVIRONMENT

OF THE EMPLOYEE'S WORK AREA TO ACCOMMODATE THIS HANDICAP.

WE EMPHASIZE THAT THE EMPLOYER MAY STILL SET HIGH STANDARDS

FOR THE PROFICIENCY LEVEL OF THE TYPIST. WOWEM, UNDER
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MASSACHUSETTS LAW, THE EMPLOYER COULD NOT REFUSE TO HIRE A WORKER

WHO HAS THE BEST QUALIFICATIONS SIMPLY BECAUSE EMPLOYMENT OF

THE PERSON WILL NECESSITATE A MINOR ADJUSTMENT IN THE WORK

ENVIRONMENT TO ACCOMMODATE THE INDIVIDUAL'S HANDICAP UNLESS THE

EMPLOYER CAN DEMONSTRATE THAT THE ACCO.MMODATION WILL IMPOSE AN

UNDUE HARDSHIP ON THE EMPLOYER'S BUSINESS.

WE BELIEVE THAT THERE IS A TREND OF STATE COURTS AND

AGENCIES CONSTRUING HANDICAP DISCRIMINATION LAWS TO INCORPORATE

AN OBLIGATION OF THE EMPLOYER TO MAKE REASONABLE ACCOMMODATION

TO AN APPLICANT OR EMPLOYEE'S DISABILITY LIMITATIONS EVEN WHERE

NO ACCOMMODATION LANGUAGE EXPRESSLY APPEARS IN THE STATUTE. (E.G.

CAL. ADMIN. CODE TIT.II, §7293.9(1980))

HOWEVER, IN CONSIDERING THE IMPORTANCE OF SUCH A PROVISION

TO THE ACHIEVEMENT OF MEANINGFUL TLOYMENT OPPORTUNITY FOR THE

HANDICAPPED, WE STRONGLY URGE THAT EXPLICIT REASONABLE

ACCOMMODATION LANGUAGE BE ADDED TO H.R.192.

THE OTHER PROVISION THAT APPEARS IN MASSACHUSETTS LAW BUT

WHICH IS NOT CONTAINED IN THE CURRENT VERSION OF H.R. 192 PROHIBITS

AN EMPLOYER FROM MAKING A PRE-EMPLOYMENT INQUIRY OF AN APPLICANT

AS TO WHETHER THE APPLICANT IS A HANDICAPPED INDIVIDUAL OR AS

TO THE NATURE OR SEVERITY OF THE HANDICAP, EXCEPT THAT AN EMPLOYER

MAY CONDITION AN OFFER OF EMPLOYMENT ON THE RESULTS OF A MEDICAL

EXAMINATION CONDUCTED SOLELY FOR THE PURPOSE OF DETERMINING WHETHER

THE EMPLOYEE, WITH REASONABLE ACCOMMODATION, IS CAPABLE OF PERFORM-

ING THE ESSENTIAL FUNCTIONS OF THE JOB. (M.G.L.C. 151B, § 4(16))
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THIS PROVISION SEEKS TO ELIMINATE THE EMPLOYMENT PRACTICE OF

REOUIRING INFORMATION ABOUT ONES HANDICAPPED STATUS ON AN

APPLICATION WHETHER THE INFORMATION IS RELATED TO THE FUNCTIONS

ON THE JOB IP QUESTION OR NOT.

SUCH A BROAD PRE-EMPLOYMENT INQUIRY RARELY PROVIDES THE

EMPLOYER WITH INFORMATION THAT IS NECESSARY TO THE EMPLOYMENT

DECISION. BUT THE INFORMATION DISCLOSED FREQUENTLY DISPOSES THE

EMPLOYER AGAINST HIRING AN INDIVIDUAL WITH EVEN A MINOR MEDICAL

PROBLEM.

THE MCAD'S EXPERIENCE IN ENFORCING THIS PROVISION CONFIRMS

THAT THIS PRACTICE IS WIDESPREAD AND THAT IT RESULTS IN THE

SYSTEMATIC EXCLUSION OF QUALIFIED WORKERS DUE TO THE DISCLOSURE

OF MEDICAL PROBLEMS WHICH WOULD NOT OTHERWISE BE READILY APPARENT

TO THE EMPLOYER. OVER THE PAST YEAR. A CLEAR MAJORITY OF CASES

FILED WITH THE MCAD HAVE INVOLVED COMPLAINTS OF DISCRIMINATION

BECAUSE OF SUCH HIDDEN DISABILITIES AS EPILEPSY, BACK INJURIES,

AND DIABETES.

OUR INVEsTIGATION OF THESE CASES HAS REVEALED THAT, MORE

OFTEN THAN NOT, AN EMPLOYER WILL REFUSE TO HIRE SUCH INDIVIDUALS

FOR ANY POSITION BECAUSE OF THE EMPLOYER'S MISCONCEPTION OF WHAT

LIMITATIONS, IF ANY, ARE IMPOSED ON THE WORKER BY SUCH A MEDICAL

CONDITION AND BY ITS FEAR, USUALLY UNJUSTIFIED, OF SKYROCKETING

INSURANCE RATES AND SAFETY HAZARDS.

A RECENT STUDY CONDUCTED BY E.I. DU PONT DE NEMOURS 8,

CO. CLEARLY DEMONSTRATES, HOWEVER, THAT THE EMPLOYERS' FEARS ARE

WITHOUT BASIS IN FACT.
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THE STUDY FIND NO INCREASE IN COMPENSATION COSTS AND NO

LOST-TIME INJURIES DUE TO EMPLOYMENT OF HANDICAPPED WORKERS.

FURTHER. NINETY-EIGHT PERCENT OF THE HANDICAPPED EMPLOYEES

RATED AVERAGE OR BETTER ON SAFETY. AND MORE THAN HALF OF THOSE

RATED ABOVE AVERAGE. "EQUAL TO THE TASK. 1981 DU PONT SURVEY

OF EMPLOYMENT OF THE HANDICAPPED". 6-9 (1982).

ADDITIONALLY. THE DU PONT STUDY SHOWED THAT NINETY-ONE

PERCENT OF THE DISABLED RATED AVERAGE OR BETTER IN JOB PERFORMANCE.

NINETY-THREE PERCENT RATED AVERAGE OR BETTER IN JOB STABILITY.

AND SEVENTY-NINE PERCENT RATED AVERAGE OR BETTER IN ATTENDANCE.

SINCE IT IS CLEAR THAT EMPLOYMENT DECISIONS AFFECTING THE

HANDICAPPED ARE TOO OFTEN BASED UPON MYTH RATHER THAN FACT. WE

BELIEVE THAT ENFORCEMENT OF HANDICAP DISCRIMINATION LAW REQUIRES

THAT THE LAW RESTRICT THE MEDICAL INFORMATION WHICH EMPLOYERS

MAY ELICIT PRIOR TO AN OFFER OF EMPLOYMENT.

WE BELIEVE THE PRE-EMPLOYMENT RESTRTICTION CONTAINED IN

THE MASSACHUSETTS LAW HAS BEEN EFFECTIVE !N ELIMINATING UNLAWFUL

SCREENING PRACTICES.

ACCORDINGLY. WE SUGGEST THAT H.R. 192 BE AMENDED TO INCLUDE

THE SAME OR A SIMILAR PROHIBITION.

WHILE WE ARE PROUD OF THE PROGRESS THAT THE COMMONWEALTH

HAS MADE IN ELIMINATING DISCRIMINATION AGAINST HANDICAPPED WORKERS

9,9
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IN THE STATE, WE RECOGNIZE THAT MEANINGFUL EMPLOYMENT OPPORTUNITY

FOR HANDICAPPED CANNOT BE ACHIEVED UNLESS THE NATION AS A WHOLE

EMBRACES THIS GOAL.

ENACTMENT OF FEDERAL LEGISLATION IN THIS AREA WILL PROVIDE

UNIFORMITY AND CONSISTENCY TO THIS EFFORT. ANY TAX DOLLARS WHICH

MUST EE EXPENDED TO ENFORCE THIS LAW WILL EASILY BE OFFSET BY

THE SAVINGS WHICH WILL RESULT AS JOB OPPORTUNITIES ARE CREATED

FOR PERSONS WHO HAVE PREVIOUSLY BEEN FORCED TO RELY UPON PUBLIC

FUNDS FOR SURVIVIAL.

FOR ALL OF THESE REASONS, WE SUPPORT ENACTMENT OF H.R.192.

FINALLY, BEFORE CLOSING OUR COMMENTS WE NOTE THAT IN ADDITION

TO H.R. 192, THE COMMITTEE ALSO HAS BEFORE IT A BILL TO AME:il

TITLE VII TO BAR DISCRIMINATION AGAINST A PERSON ON THE BASIS

OF CANCER HISTORY.

ALTHOUGH WE AGREE THAT DISCRIMINATION OF THIS NATURE SHOULD

BE PROHIBITED, WE BELIEVE THAT PERSONS WHO HAVE A HISTORY OF

CANCER WOULD BE CONSIDERED QUALIFIED HANDICAPPED PERSONS ENTITLED

TO THE PROTECTION THAT ENACTMENT OF H.R. 192 WOULD PROVIDE.
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Mr. MARTINEZ. Thank you very much, Mr. Rodriguez.
We will now go to Mr. Kiernan.

STATEMENT OF WILLIAM KIERNAN, DIRECTOR OF REHABILITA-
TION, DEVELOPMENTAL EVALUATION CLINIC, CHILDREN'S
HOSPITAL

Mr. KIERNAN. Thank you. My name is William Kiernan. I am
the director of the Training and Research Institute for Adults with
Disabilities at Boston College, and the Director of Rehabilitation at
Boston Children's Hospital. I want to thank you, Mr. Chairman
and members of the committee, for the opportunity to testify in
behalf of H.R. 192. I have written and prepared testimony that
would fill you in on some of the areas, but would like to summarize
this fairly briefly.

Employment and work plays a fairly significant role in our lives.
It establishes an identity. It establishes peer groups. It also estab-
lishes one's level of economic self-support. If you don't believe that,
you only have to look. In fact, in social gatherings the second most
frequently asked question is, "What do you do?"

For individuals with handicaps, employment frequently isn't an
option. Even when unemployment rates nationally are at 6 and 7
percent, and in some instances locally are at 2 and 3 percent, we
still find in 1983 the U.S. Commission on Civil Rights indicating
that 50 to 70 percent of persons with disabilities were unemployed.
A Harris poll one just recently, within the last year, surveying
1,000 persons who were disabled, indicated that 67 percent those
surveyed were unemployed. One might say that maybe that was be-
cause they didn't want to work. A second question in the Harris
poll asked those individuals, "If there was a job available, would
you take it?" Seventy percent of that group said yes.

In the past, for persons with disabilities the options were gener-
ally unemployment or sheltered employment. Two more recent op-
tions are supported and transitional employment. There are new
technologies and new approaches that are clearly indicating oppor-
tunities for persons to enter employment.

A national survey on employment of adults with developmental
disabilities done in 1986, surveying 2,506 agencies, organizations
and facilities providing vocational services to adults with develop-
mental disabilities noted that 62,400 persons with developmental
disabilities were placed into competitive, transitional, or supported
employment within that 12-month period. What does that translate
into? It translates into gross annual earnings for that 12-month
period for that group of individuals, of between $235 and $250 mil-
lion. The benefits, when we look at them from taxes paid, reduction
in transfer payments, reduction in alternative prr- am costs, and
contributions to social security, the benefits for tha ,coup in a 12-
month period range from $206 to $281 million.

Economic benefits, though, are not the only gain. For persons
who are disabled, when they enter employment, there is a signifi-
cant enhancement in the quality of their lives, but it is not only
the individual who realizes a gain, it is also industry. Industry real-
izes a gain by, in fact, when there is a good person-environment
match, a reduction in cost of job turnover. With the shrinking
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labor source, we are finding out that industry has a great need and
that the opportunities for employment of persons with disabilities
are increasing.

Looking at that information, a second survey done by the Harris
poll, surveying 1,000 industries and interviewing chief executive of-
ficers, affirmative action officers and line managers in large and
small industries looked at a variety of persons who are disabled to
obtain the impression of industry as to persons with disabilities.
The results of that survey showed some interesting findings.

The most particular finding was that in fact there were some
barriers to employment for persons with handicapping conditions.
Thirty percent of those industries that were surveyed had formal
written policies indicating that they would hire persons with dis-
abilities, yet 75 percent of the managers surveyed felt that persons
with disabilities were good workers. A substantial majority sup-
ported the concept of civil rights protection for persons with dis-
abilities. Those industries that had written policies and stated poli-
cies that enhanced employment opportunities for persons with dis-
abilities, by far place many more persons with disabilities into em-
ployment. It is clear that industry has a need, that industry is will-
ing, that industry in fact is looking at opportunities such as H.R..
192.

Let me conclude by just drawing a few observations. One, it is
clear that employment for handicapped individuals is economically,
socially, and psychologically sound. Two, with the shrinking labor
resource there are many more opportunities for persons with dis-
abilities in the labor market. Three, H.R. 192 is a necessary incen-
tive for industry for the creation of jobs but also for the incentive
to develop career ladders for persons with disabilities. Lastly, it is
time we looked at employment as not a privilege but a right and
an opportunity for all adults.

Thank you for the chance to testify in this committee.
[The prepared statement of William E. Kiernan follows:]
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PREPARED STATEMEN' WILLIAM E. KIERNAN, PH.D., DIRECTOR, TRAINING AND RE-
SEARCH INSTITUTE FoR ADULTS WITH DISABILITIES, BOSTON COLLEGE, CHESTNUT
HILL, MA

I am William E. Kiernan, Ph.D, the Director of the Training
and Research Institute for Adults with Disabilities, a joint
program sponsored by the Boston Children's Htspital University
Affiliated Program and the Division of Special Education and
Rehabilitation at Boston College. I am pleased to have the
opportunity to testify before the sub-committee on Employment
Opportunities of the Committoe on Education and Labor in support
of H.R. 192 entitled "An Amendment to Title 7 of the Civil Rights
Act of 1964 to Make Discrimination Against Handicapped
Individuals an Unlawful Practice."

For each of us our job serves not only as a means of
establishing economic independence but in many instances
establisher our identity in this society, our peer group, and
provides us with a sense of self worth. The opportunity to work
is in many ways similar to the basic rights established as a
result of being a citizens of theso United States. The
opportunity to work ought to be viewed as not just an option but
a right, thus all citizens of the United States, be they able-
bodied or disabled, must be given an chance to exercise that
right. H.R. 192, submitted by Congressman Moakley and his
colleagues, clearly establishes employment as such a right for
persons with handicapping conditions.

Expanding opportunities for persons with handicaps to enter
employment serves not only to enhance the independence of the
individual but also to enable industry to capitalize upon the
abilities of this frequently untapped labor resource. From an
economic perspective, measures such as unemployment rates and
levels of productivity are used to reflect the health of society
in general. Such measures as economic well being serve to
further reinforce the importance of work as a desirable and
acceptable activity. Unfortunately, as has been noted by the
U.S. Commission on Civil Rights (1983) the unemployment rate for
persons with disabilities was reported to be between 50% to 75%.
A survey conducted by the Lou Harris Associates in conjunstic"
with the International Center for the Disabled further documents
that 2/3 of the 1000 disabled persons surveyed were unemployed.
More notably, this survey identified that those individuals who
were unemployed were unemployed not out of conscious choice or
preference but out of lack of opportunity. Nearly 70% of those
persons with disabilities who were unemployed expressed a
willingness to go to work if employment were available to them.

In the past sheltered employment or unemployment were the
only options available for persons with disabilities. The
establishment of supported and transitional employment designs
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has clearly documented that persons with various handicapping
conditions can enter competitive employment when appropriate
person-environment matching strategies and supports are
provided.

The "National Employment Survey for Adults with
Developmental Disabilities," reported more than 22,500 adults
with developmental disabilities entered competitive, transitional
or supported employment from 10/1/84 to 9/30/85. Based upon the
actual data received and the telephone interviews it could be
projected that if all 2,506 agencies, facilities and
organizations surveyed had reported, approximately 62,400 adults
with developmental disabilities were placed into transitional,
supported, or competitive employment during that twelve month
period.

Of this group, adjusting for those persons who may not
remain on the job for the full twelve month period, it was
estimated that gross earnings for this group would range from
8235 to $250 million annually. Calculating the benefits,
attributable through taxes paid, reductions in transfer payments,
reduction in alternative program costs, and contributions to
Social Security, the return to society in a similar 12 month
period ranged from $20i to S281 million annually.

It is clear from this national data base that the economic
return realized through employment of adults with handicapping
conditions is significant. These benefits include tax revenue
(income and other sales and usage taxes), reduction in
alternative program costs, and reduction in dependency on third
party supports. However, these obviously are not the only
benefits realized through employment. Industry realizes gains of
increased production and reduced job turnover costs when there is
a good match between the worker's ability and the demands of the
job. Society realizes economic and humanitarian gains by haying
a contributing member rather than one that is dependent. Adults
with handicapping conditions also realize gains through increased
disposable income, improved quality of life, and increased sense
of self worth.

From all perspectives, the increased emphasis on and
activity within employment placement makes good sense,
economically, socially, and emotionally. The movement to create
employment opportunities for adults with handicaps is one which
has broad based support and one in which there should be
continued investment from government, industry, professionals,
parents, and the adult with a handicapping condition.

The benefits realized by society through the employment of
persons with handicapping conditions is only half of the story
when in fact employment opportunities for such persons are
provided. A national survey entitled, "Employing Disabled
Americans," conducted by Lou Harris and Associates in conjunction
with the National Council on the Handicapped and the President's
Committee on Employment of the Handicapped through the
International Center for the Disabled, documents clearly
industry's perception of the abilities of persons with
handicapping conditions. A clear majority of managers gave
employees with handicaps good to excellent ratings in their
overall job performance. Furthermore, it was felt that the vast
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majority of persons with handicapping conditions could be
accommodated with minimal additional expenses to the industry.

An identified barrier to the employment of persons with
handicapping conditions is that few companies have established
specific policies or programs for the hiring of employees with
handicaps. Only 30% of the 1,000 managers surveys indicated
their company had a written policy regarding the employment
of persons with handicapping conditions. Job discrimination
remained one of the most persistent barriers to increased
employment of persons with handicaps. Nearly 75% of the managers
surveyed felt that persons with handicaps encountered
discrimination from employers. A substantial majority of all
types of managers surveyed were supportive of the concept of
Civil Rights laws which protect minorities against discrimination
should also reflect protection for persons with handicaps.

It is clear that employment opportunities for adults with
handicapping conditions is a sound economic, social and cultural
activity. The reduced labor force available to industry has
brought about an increased awareness among organizations of the
abilities of persons with various handicapping conditions. The
establishment of a right to employment opportunities for such
persons would serve as the reason for the creation of not only
initial jobs but also career mobility for persons with handicaps
once they have established themselves as able workers.

H.R. 192 clearly establishes that discrimination against
individuals with handicaps is an unlawful employment practice.
Such a law is necessary to encourage those industries which have
been reluctant to provide employment opportunities for
individuals with handicaps to do so and likewise to encourage
those companies which have hired individuals with handicaps to
support opportunities for career advancement as abilities are
demonstrated. H.R. 192 is timely given the changes in labor
resources that exist in this country and the change from a
manufacturing to a service industry. The increased awareness of
the abilities of persons with handicaps along with the incentives
for industry to encourage employment opportunities thrraigh
legislation such as H.R. 192 will only serve to further reinforce
the move for individuals with a handicapping conditions from
dependent citizens to economically self sufficient, fully
participating members of society. I would strongly urge you to
consider H.R. 192 as a means for enhancing employment
opportunities for adults with handicapping conditions.
Employment ought not be viewed as a privilege but as a right and
opportunity for all adults in this country.

Thank you for your attention and for the chance to present
my testimony in behalf of H.R. 192.
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Mr. MARTINEZ. Thank you, Mr. Kiernan.
We now turn to Mr. Davila.

STATEMENT OF ROBERT DAVILA, VICE PRESIDENT,
PRECOLLEGE PROGRAMS, GALLAUDET UNIVERSITY

Mr. DAVILA. Mr. Chairman, thank you for the opportunity to
come before this committee this morning. Before I begin my testi-
mony, I would like to explain to you and the members of this com-
mittee that I cannot hear myself speak. Therefore, sometimes it is
difficult for me to speak with clarity. I ask for your patience and
understanding.

Mr. MARTINEZ. So far you're doing fine, Mr. Davila.
Mr. DAVILA. Thank you.
I am honored to speak on behalf of H.R. 192, and I would like to

express my appreciation to all the members of the committee. The
goals of H.R. 192 are the same goals that my employer, Gallaudet
University, has pursued for over 120 years. Our president or the
University, Dr. Jerry C. Lee, our members of the Board of Trustees,
which includes a member of this subcommittee, the Honorable
Steve Gunderson, our faculty, staff and students at our university
all support the measuna that we are discussing today.

Discrimination in any form is without merit, but I believe it is
most evident when the following three conditions exist: one, where
the education of a special population is perceived to be inadequate;
two, where costs of accommodating the special population in the
workplace are perceived to be prohibitive; and, third, where em-
ployer sensitivity and awareness of the special population's require-
ments is insufficient.

In elaborating on these themes, it might be helpful to tell you a
little about myself and something about my personal background. I
am a Hispanic American from California, and I lost my hearing in
my preschool years. I received my elementary and secondary edu-
cation in the California School for the Deaf at Berkeley. In later
years I earned my B.A. degree from Gallaudet University, and sub-
sequently a Master of Arts degree from the City University of New
York and a Doctor of Philosophy degree from Syracuse University.
I am today vice president of an educational institution that serves
2,600 students of all ages, elementary school years through gradu-
ate school, and has 1,300 employees.

I offer my testimony today not as an expert on employing the
disabled but rather as a representative of the many fully produc-
tive and taxpaying disabled American citizensdisabled, yes, but
not by any unwillingness or lack of enthusiasm to become a part of
the American mailistream.

I wish we didn't need this amendment because we know that
there is no discrimination against the disabled, but that is not cor-
rect. The disabled need protection under law. They also need oppor-
tunities for education and training to qualify for gainful employ-
ment.

During recent hearings before the Senate on the tenth anniversa-
ry of the passage of Public Law 94-142, the Louis Harris public
polling firm reported on its survey of handicapped Americans. This
survey was commissioned by the National Council on the Handi-
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capped. Among the findings, it was found that a vast majority of
disabled American citizens reported that they were either unem-
ployed or underemployed, and a sizable part of this disabled popu-
lation also considered that their education and training was inad-
equate when compared to the general population.

If I may share with the committee our experience at Gallaudet
as a means of highlighting the importance of education, we are
very proud of our own record. It is estimated that about two-thirds
of all deaf Americans who hold college degrees have earned them
from Gallaudet. I include myself in that number. When compared
to the disabled population as measured by the Harris organization,
our graduates represent the higher levels of educated disabled citi-
zens. I am pleased to report that they fare well when compared to
the general population. Our graduates' income and employment
statistics are highly favorable.

Yet all of this does not come easy. It represents great sacrifice
and great effort on the part of deaf Americans to seek employment
and opportunity. In an alumni survey a few years ago of Gallaudet
graduates, the statistics provide a very good insight into the role of
education as it affects the lives of deaf Americans. We found that
our graduates on the whole compare very favorably with graduates
of other universities.

Turning to the issue of costs of accommodating the handicapped,
I believe this committee will hear comments regarding the high
costs of rendering an organization and its facilities fully accessible
to the handicapped. I will not dispute that claim. At Callaudet, for
example, we have the highest concentration of deaf employees you
would find anywhere in this world. Twenty-five percent of our em-
ployees are deaf. We also have employees who are visually handi-
capped, as well as mobility handicapped. We have made architec-
tural changes and provided the continuing support systems that
such a population requires, and this has not come without consider-
able expense.

However, I will submit to this committee that there is a higher
cost to be paid without these changes and without vital education
for this population. These costs come in the form of social welfare
transfer payments, unemployment compensation and social securi-
ty disability benefits. Those costs, manifested in the form of higher
State and Federal taxes, in the long run prove to be a higher ex-
pense for this country. It is the tax revenues foregone because of
unemployment and underemployment of the disabled population
that we need to be concerned with.

At Gallaudet University we have had some solid experience in
trying to create learning and employment opportunities for deaf
students. We have at Gallaudet a cooperative off-campus program
that supports the placement of our students in industry while they
are still students, where they can get needed experience and train-
ing in preparation for graduation and the years beyond. More im-
portant than that, this opportunity to place students in industry
gives us also the opportunity to work on the attitudes and to devel-
op support for students in the general community.

These programs not only provide opportunities for real-life work,
but the university also works lurd to sensitize employers and to
help them discover the positive :alms and contributions of deaf
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employees. This program could well be a model for many other dis-
ability groups as well. Over 300 companies in recent years have
taken in students from our university, and one of the results from
this effort has been that these students have created a very posi-
tive impact and have been able to demonstrate their ability and
their potential as employees. For many of them, that training leads
to full-time employment. We believe this effort aloo is valuable.

By my comments today, I hope that I have helped to shed some
light on the value of this bill to amend the Civil Rights Act. I be-
lieve it is only morally proper to include handicapped Americans
as a group with hasio civil and human rights. I also believe that it
is practical and cost-effective to do so.

Thank you for this opportunity to speak before you. I will be
happy to respond to any questions you have. Thank you.

[The prepared statement of Robert Davila follows:]
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PREPARED STATEMENT OF DR. ROBERT DAVILA, VICE PRESIDENTPRECOLLEGE
PROGRAMS, GALLAUDET UNIVERSITY, WASHINGTON, DC

Mr. Chairman:

I am pleased and honored to be here today to testify in
support of H. R. 192, which proposes to amend Title VII of
the Civil Rights Act of 1964 to include handicapped
individuals. I would like to extend my apprecia,ion to the
Chairman and the members of this subcommittee fox this
opportunity, as it upholds a cause for which my employer,
Gallaudet University, Sac worked toward for more than 120
years. On behalf of our president, Dr. Jerry C. Lee, our
Board of Trustees, which includes a member of this committee,
the Honorable Steve Gunderson, our students, faculty and
staff, I am most pleased to represent an organization which
educates and employs a sizeable number of disabled Americans,
and to provide for you our perspective on this worthy bill. 3
will focus my comments on three themes this morning, and
afterwards, will be most happy to respond to any questions
you may have.

Discrimination in any form is without merit, but I believe it
is most evident where the following three conditions are
present:

1. Where the education of a special population
is perceived to be inadequate.

2. Where the costs of accommodating the special
population in the workplace are perceived to
be prohibitive.

3. Where employer sensitivity and awareness of
the special population's requirements is
insufficient.

In elaborating on these themes, it may be helpful to you if,
initially, I outline my background. I am an Hispanic
American originating from the state of California. At an
early age, I was deafened from an illness and my hearing loss
is profound. I stand before you today as the vice president
of an educational institution that serves over 2600 students
elementary through collegiate level programs, and employs
some 1300 employees. I achieved this position after
dedicating my earlier years to the pursuit of education,
which took me from California, to Washington, D.C. and
Gallaudet College for my undergraduate training, to New York
and Syracuse University for the successful but difficult
acquisition of my doctoral training.

I offer my personal testimony today not as an expert on
employing the disable!, but rather as a representative of the
many fully-productive and tax paying disabled American
citizens. Disabled, yes -- by virtue of our respective
physical handicaps -- but not by any unwillingness or lack of
enthusiasm to become a part of mainstream America.

It seems logical that the various sectors of our American
society would not discriminate against the handicapped -- and
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that we would not need this amendment -- but it does happen.
I believe that we need only turn to our educational processes
in this country and the traditional ways in which particular
segments of the population have improved their standing, to
recogn*T.e education as a primary key to expunge
discr' nation of the disabled.

Durir recent hearings before the Senate on the tenth
anni ersary of the passage of P.L. 94-142, the Louis Harris
public polling firm reported on its survey of handicapped
Americans. This survey was commissioned by the National
Council on the Handicapped. It is interesting to note that
despite their various levels of education, a vast majority of
disabled American citizens reported that they were either
unemployed or underemployed. It also was regrettable to note
that this sizeable part of our population perceived the
education they acquired as inadequate when compared to that
of the general population.

If I may share with the committee our experience at Gallaudet
as a means of highlighting the importance of education, we
are very proud of our record. It is estimated that
approximately two-thirds of the deaf Americans today who hold
baccalaureate degrees received them from Gallaudet
University. when compared to the disabled population as
measured by the Harris organization, our graduate:. represent
the higher levels of the educated disabled population. I am
pleased to report that they fare well in comparison to the
general population, as well. Our graduates' income and
employment statistics are highly favorable.

Yet, I know that this has not come without a great deal of
personal sacrifice and struggle in which their disability has
played a major inhibiting role. I have brought along copies
today of an alumni survey that Gallaudet conducted several
years ago. This provides you with the statistics I
referenced earlier, but it also provides an insight into the
role of education in the lives of disabled Americans.

Turning to the issue on the costs of accommodating the
handicapped, I believe this committee will hear comments
regarding the high costs of rendering an organization and its
fazilities fully accessible to the handicapped. I would not
dispute this claim. At Gallaudet for example, we have what I
speculate is the highest concentration of deaf employees in a
single location in this country; twenty-five percent of our
workforce is deaf. We also have many employees who are
visually disabled and mobility disabled. We have made the
architectural changes and provided the continuing support
systems that such a population requires. And, this has not
come without a considerable expense.

However, I submit to this committee that there is a higher
cost to be paid without these changes and without vital
education for this population. These costs come in the form
of social-welfare transfer payments; unemployment
compensation and social security disability benefits. Those
costs -- manifested in the form of higher municipal, state
and federal taxes -- fund an infrastructure of support for
those that are perhaps precluded unnecessarily from
meaningful and productive employment. It is tax revenues
foregone because of unemployment or underemployment
of the disabled population.

I do not want to characterize to this committee that we face
an intransigent problem. Rather, all of us look toward a
hopeful situation in which, I believe, Congressman Moakley's
bill will guide many organizations and employers to move
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further in the direction of enlightened awareness of
handicapped Americans. T spoke earlier of removing tho
architectural barriers to full employment and providing
appropriate support systeul so that disabled workers can join
the mainstream. The most difficult barrier and one to which
we cannot attach a cost, is employer sensitivity and
awareness of the disabled. At Gallaudet, we have some solid
experience and a proven track record on that score.

Gallaudet's Experiential Programs Off Campus (EPOC) is not
your usual cooperative training program housed on a
university campus. Although we do use the same philosophy --
giving students the opportunity to gain experience in the
workforce through a willing employer while the student is in
school -- Gallaudet's program requires a much more extensive
effort to sensitize employers to the value of our students
and acquaint them with a basic understanding of deafness.

I can tell you that it is a successful program, and one that
can serve as a model for employers to emulate nationwide. We
now have over 300 employers nationwide who at one time or
another employ our students in cooperative jobs. They range
from the smallest of businesses to the largest such as IBM
and MCI, and include federal and non-profit organizations as
well. I can report with accuracy that attitude is the chief
barrier, because we know that we have seen a tremendous
transformation in the perspectives of the supervisors who
employ our students. They become advocates within their
companies, and they help us convince other employers that
hiring a disabled employee can be a mutually-rewarding
experience. Many times, they hire the student on a full time
basis after his or her graduation.

By my comments today, I hope that I have helped to shed some
light on the value of this bill to amend the Civil Rights
Act. I believe that it is not only morally proper to include
handicapped Americans as a group with basic civil and human
rights, but I believe that it is practical and cost-effective
to do so as well.

Thank you for this important opportunity. I will respond to
any of your questions.
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Mr. MARTINEZ. Thank you, Mr. Ds vile.
I am going to turn to Major Owens because he has a very impor-

tant meeting that he has-to go to, and he would like to make a
comment before he leaves. Major?

Mr. OWENS. Yes. Thank you for your indulgence, Mr. Chairman-.
I have no questions. I just wanted to thank all of the witnesses

for testifying and, as the chairman of the Subcommittee on Select
Education, which has a great responsibility for a number of pro-
grams for the handicapped, I sat and listened with great attentive-
ness. I do appreciate the testimony and have learned a great deal.

I think a dual purpose has been served by your holding this hear-
ing, and I want to thank you for it. Thank you very much.

Mr. -MARrmiEz. Thank you, Major. Thank you for joining us
today.

I have one question which I would like to ask each of you. I had
three questions to begin with, trying to keep within the 5-minute
rule. You answered two of them in your testimony. Mr. Rodriguez,
you answered the first question I had about reasonable accommo-
dation, and you answered the second, Mr. Kiernan, about the cost
savings of providing work for the handicapped individual as op-
posed to excluding them.

Then I will turn to my third question and ask each of you to re-
spond. That is, will all of the legal precedents from sections 504
and 503 of the Rehabilitation Act covering the public sector be car-
ried over into the private sector? You see, there have been prece-
dents already established by that and now we are actually adopting
this for the private sector. I am hopeful that those precedents that
have already been set in law will carry over, and that we would be
that much more effective by it. Mr. Kiernan first.

Mr. KIERNAN. I think your question is, what have we learned by
503 and 504 that we can bring into those organizations or indus-
tries that are not covered by them? I think one of the things that is
more striking in our research is that if companies make a verbal
commitment to employing persons with disabilities, they are far
less effective than when they write it in policy, and they have writ-
ten policies as to employment opportunities for persons with dis-
abilities.

The other point that is striking to us is that for the most part,
our best estimate is that 58 percent of the jobs that a_e created will
be by small industries or small businesses as opposed to large in-
dustries that generally are under the rule of 503 and 504. What we
would look for is that in 503 and 504, to learn something about
what Alex had referred to before, reasonable accommodation. Our
best guess is that the cost of reasonable accommodation is under
$90. It is not terribly expensive but in fact when we do good
person-environment matching, we find that in fact that the person
is a fairly productive worker.

The cost per job turnover is in excess of two months of salary for
an hourly worker and in excess of six months of salary for a sala-
ried worker. Our example is one company that spent $16,000 in ad-
vertisement alone to hire for a $17,000 position, so person-environ-
ment matching is one of the things that we would look forward to.
If companies are committed to looking at persons with disabilities
as a viable labor resource and making a written commitment to
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the employee, I think we will find that they will be much more ef-
fective. That is one of the lessons, I think, probably from the 504, is
more of a much stronger commitment to employment.

Mr. MARTINEZ. Very good.
Mr. Davila?
Mr. DAVILA. I agree with my colleague here. I believe that we

need to broaden protection for disabled citizens, now limited to pro-
grams who receive Federal support, to cover the general industrial
community as well.

Mr. MARTINEZ. Thank you.
Mr. Rodriguez?
Mr. RODRIGUEZ. In my written testimony I cite again the "Equal

to the Task" 1981 duPont report, which gives very specific accom-
plishments of the hiring of handicapped in the workplace. It talks
about 98 percent of the handicapped rated average or better of
safety, and more than half of those rated above average.

The issue of added-on cost to industry is negligible in terms of
the types of people that we have to accommodate in the workplace.
The benefits to society are overwhelming, obviously, if we have tax-
payers and wage-earners as opposed to people who have to be sup-
ported in some mechanism. There is no question what the benefits
to society are.

In our experience, again, in Massachusetts we found that it has
just worked so well, and yet we found that when given the cover-
age of the law, those people who have had difficulty getting the law
to work do come out of the woodwork. They do come before us. We
have 600 cases a year now, from zero to 600. As I said, 20 percent
of our employment case load is coming to us from the handicap leg-
islation that we have enacted.

In all civil rights employment discrimination measures, it has
always been a 400 to 1 measurement. That means for every case
reported, 400 people did not report a case or 399 did not report a
case. If you project that out to 600, we are talking about 240,000
people in Massachusetts felt at some point that they were discrimi-
nated against because of handicap reasons. That is a huge number
of people, and when we take the States represented on the panel
hereNew York, California, and Illinoiswe have a problem
within our States. That's what it tells me.

This protection is badly needed, and it is needed on the national
level through EEOC, which has shown a great competence in pro-
tecting people under the litany of legislation that we have allowed
them. We are denying a segment of the population something that
we all cherish, that we all wantaccess to the workplace, access to
show our abilities, not to be denied because of our disabilities.

Mr. MARTINEZ. Thank you, Mr. Rodriguez.
Mr. Hayes?
Mr. HAYES. I don't have any questions. From the testimony I

have heard and from my brief chance to view some of the written
statements, they certainly indicate support for both pieces of legis-
lation on the part of the two panels here this morning, and I have
no problem with u porting our colleague Mr. Biaggi 's bill and/or
Congressman Mo ey's bill. However, I want to caution you, given
the trend and th direction that this administration has gone in
terms of its attic de towards monies to help in social programs or
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to educate people, it is going to be very difficult to get passage, so
any help that you can give with the organizations you represent I
am sure would be welcomed by all of us here on this subcommittee.

Mr. MARTINEZ. Thank you, Mr. Hayes.
Mr. Biaggi?
Mr. BIAGGI. Mr. Rodriguez and Mr. Kiernan, you both made ref-

erence to reasonable accommodation. Have you found yourselves in
positions where you have simply had to deny the handicapped indi-
vidual?

Mr. RODRIGUEZ. Yes. As I say, when you get the number of cases
that we get, let me look specifically at those that dealt with State
personnel reasons. Public safety tends to be one of the areas of con-
cern, the quiet opposition to which both Mr. Moakley and you, Mr.
Biaggi, are trying to do.

The public safety community tends to be our big nemesis. They
are quiet because they are embarrassed. They don't want to come
right out and say, but the public safety community tends to want
an Aryan race working for them. They want that very tall, big,
strong white policeman who is physically capable and has no histo-
ry of any physical impairment of any sort. For years, if that is
what they wanted, they have been hiring that person. Let's look at
the rate of the person dropping out for particular injuries that they
incur, which is part of the illogic of their argument, but that is
where we get our greatest resistance.

I do believe that we have to be rational about the issue of what
people do on their jobs, and public safety jobs are the types of jobs
in which at any moment of the day one might be called upon to
jump out of that policeman or woman's car and give chase for one
Mile. Obviously if one has a serious heart condition there is some
question as to whether that person is otherwise qualified under the
reasonable accommodation rule. We have tried to be very reasona-
ble, but what you find is that the situations that you expect are not
the ones that come up.

We are not seeing in our case load the wheelchair-bound individ-
ual, the deaf individual, the blind individual. Those are some of the
cases we get. We are seeing predominantly the nonvisible handi-
capsthe back injuries, some other injuries that individuals have
incurred during their life or some other disuses that come up. We
find that overwhelmingly, that almost any sector of private em-
ployment can accommodate these people. When it comes to the
visible disabilities, we also find that accommodation is possible if
people think the process out.

On the other hand, as you asked your question directly, there are
people who go through an employment panel, a medical panel at a
local town level, for instance, for employment, or in a private busi-
ness, and in fact they cannot be accommodated. I can give you cer-
tain for instances. Obviously, there is one case we had of a person
who could not stay awakeand maybe Dr. Kiernan can talk about
what the disease was, I can't remember the namewould fall
asleep on the job. The person was working around dangerous ma-
chinery. Now his safety was concerned, the liability of the company
was concerned. After we had enough information, we ruled in favor
of their removal of that person. He didn't lose a job, he had to be
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shifted, and he got paid union-wise better at that job than where
he had been shifted from.

Mr. BIAGGI. Well, that's reasonable.
Mr. RODRIGUEZ. That's reasonable.
Mr. BIAGGI. How about the barriers? How far must aa employer

go?
Mr. RODRIGUEZ. Well, we know we have covered architectural

barriers through other legislation, on new buildings and when you
do major rehabilitation. We know that. Again, I gave you the ex-
ample of the wheelchair ramp. That is again reasonability. What is
it going to cost you? If its a ma and pa shop and you're telling
someone to make a $100,000 investment, you have to look at this.
That is the awesome responsibility that goes to those law enforcers
and why I say, Mr. Biaggi, I would rather it go to law enforcers
who had repetitional history because they could tackle those issues
of reasonability better, rather than having it distributed through
district courts and State courts all over the country where you are
going to get so many contradictory

Mr. BIAGGI. It would seem to me that anyone who is honest, logi-
cal and reasonable could deal with this in a fair and equitable fash-
ion.

Mr. RODRIGUEZ. We have hadyou know, I have looked for the
absurd case with the unreasonable employer taking the stand that
Government is imposing and you should have nothing to do with it.
It just doesn't exist. We don't get that type of employer. Most of
them say, "Oh, that's all I had to do? I didn't even think about it.
I'll take him back. I'll take her back, and we'll work it out."

Mr. BIAGGI. Mr. Kiernan?
Mr. KIERNAN. Mr. Biaggi, I would probably answer it in two

fashions. One is in looking at a person who is looking at their ini-
tial.job or their first job. We all remember our very first jobs, our
paying jobs. They weren't too terribly challenging in some in-
stances but they at least got us into an employment history.

Sometimes what we are talking about with reasonable accommo-
dation in the programs that we run, which are work training pro-
grams for persons who are more seriously disabled, sometimes it
will be modifying the job requirements or in fact giving people crib
sheets or instruction sheets so that in fact they can complete the
tasks, so reasonable accommodation doesn't necessarily mean
changing the architecture or structure of the building as much as
it might be changing the tasks involved. Many companies are quite
willing to do that, particularly when they have a 30 or 40 percent
vacancy rate in that position.

The question that was raised before by Mr. Hayes is that one of
the statistics that we look at is that there are going to be 25 per-
cent fewer 19-year-olds in 3995 than in 1985, so that the education
process is one where industry has a major need and a major short -
age of labor resource. They are right to listen in some instances,
although sometimes they don't listen too closely, so we need to edu-
cate them in some instances.

The other one is the example of an individual who would be em-
ployed and experience a traumatic injury. That becomes a little bit
more difficult, because you may have a person who has been em-
ployed and performing quite well, who experiences a head injury.
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This is one of the more frequent examples that is cited, and in fact
because of residual brain damage they cannot go back to their task.
In some instances the company will try and reshuffle a position. In
some instances what you need to do is work with the individual, to
reassess their level of functioning and their capacity to perform.

One of the strategies that has been used by certain industries,
larger industries, is to use the Employee Assistance Programs. The
EAP's that were originally designed for alcohol and drug-depend-
ent individuals have now broadened out to family stress manage-
ment and also accommodation for persons with various disabilities,
so we are seeing more and more of that in industry as the labor
shortage becomes more acute.

I guess the last point is that one of theyou mentioned barriers,
and I suspect that one of the barriers that we all havewe can list
them all, but one of the barriers that I think is the more signifi-
cant of all is perception. Congressman Moakley noted that before.
A friend of mine who is disabled came up with a bumper sticker
one time that I think says it all. He said that the bumper sticker
should read, "My handicap is your attitude."

Mr. BIAGGI. Thank you very much.
Mr. MARTINEZ. Thank you, Mario.
Yes, that's a very good way to put it. We had Ted Kennedy, Jr.

testify before us, and he said he preferred to use the terminology
"physically challenged" rather than "handicapped." That is pretty
much the same thing, and I agree with it.

Let me say that, Mr. Rodriguez, as you testified before us before,
your testimony was very enlightening and very enthusiastic and a
very sincere concern, and we appreciate that.

Mr. Kiernan, your knowledge is vast, I can see, and your testimo-
ny was very valuable.

Last but not least, Mr. Davila, you said in your testimony some-
thing that is something that we should repeat often, and I am
going to say it again. You submitted to this committee that there is
a higher cost to be paid without these changes and without vital
education for this population. These costs come in the form of
social welfare transfer payments, unemployment compensation and
social security disability benefits. We can't say that often enough.
If you really look at the overall picture, we are a lot further ahead
in providing, as Mr. Rodriguez has said, dignity to the individual,
than we would be if we don't do anything.

In closing and in adjourning this hearing I would like to say that
you, Mr. Davila, are an example of the fact that a handicap does
not necessarily handicap a person's ability to achieve. My con-
gratulations to you. Thank you all. We now stand adjourned.

[Whereupon, at 12:10 p.m., the subcommittee adjourned subject
to the call of the Chair.]

[Material submitted for inclusion in the record follows:]
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Personal Statement by Julie Moody

I was born on July 29, 1960 with cerebral palsy.

My educational background, despite the physical disability, isrelatively normal. In the elementary years my parents sent me to
special schools for the handicapped, but in 1977 I entered Jefferson
Davis Highschool in Montgomery AL, the largest highschool in the
state. Four years later I graduated with honors with a 3.7 average ona 4 point system. In 1981, I enrolled at Troy State University atMontgomery, where I pursued a double major in Health and History.While I lived on campus, I was an active member of the Baptist StudentUnion and the choir, worked part-time as a movie usher, and was an
assistant softball coach for a youth team. Finally, in 1985, Igraduated from the University with a 1.9 average on a 3 point system.

I am proud of my educational accomplishments, but I look at them
as a means to an end, and not an end in themselves. What I reallydesire is a meaningful, self-sustaining job. While I was finishing mydegree in the summer of 1985, I begin looking in earnest for a jobthat would it my educational degrees in either Health or History.
After meeting with initial unsuccess, I accepted a temporary job
selling lightbulbs through phone solicitation.

In the Fall of 1985, I became associated with the Rehabilitation
Program in Montgomery in hopes of finding employment through.theirhelp. The results have been generally disappointing, probably due tothe fact the Program is more oriented to serving the needs of the
mentally disadvantaged, than the physically handicapped. In March of
1986 I was advised to move out of my parents' home, on the assurance
of financial assistance and a job. I moved into Federal housing, and
the Program gave me twenty dollars a month for three months, but I
have yet to find employment. During the Spring, I went to two schoolsto interview as a teacher's aid for the mentally retarded, but was not
hired for either position. After this, the Rehabilitation program
offered me a job through Goodwill Ind. for $68 per month.
Unfortunately, this amounts to 42.5 cents an hour, which was
unfeasible given the average $70 medical bills I have per month.

While I continued to look for a jet), I worked on and off in phone
solicitations, and served as a private tutor for dyslexic children in
basic subject areas such as Math and English. Ir the Fall of 1986, Itook several state exams for the position of Activities Aide and Youth
Services Aide, but despite doing fairly well on the tests, I have notheard back from the State. In October, through a job placement man
offered by the Rehabilitation Program, I filled out several
applications for Federal positions, but have not been hired. In April
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of 1987 I typed up a resume through a friend of mine, and sent it to
numerous places, both locally and nationally, from Alabama to
California. On the basis of each state's Job description booklets, I
submil.:ed various job applications to the state's of Georgia, Florida
and Tennessee, but have not been hired.

:;ocontly, I have gone so far as to solicit help from the
governor's office. and met with the adMnistrative assistant to thr.
governor. A local television station, :;AKA of Montgomery, aired tne
story of my unsuccessfcl Job searti., but even this has proved to be of
no avall.

I have come to Washington not to get someone's sympathy or tO
look for a handout, but to have the opportunity to get a Job in which
I can support myself. Right now. I live in a Federal Housing project,
and collect a government check for disability, but truthfully, I wr.ld
rather have neither if I coulA pay my own way. Being handicapped is
ultimately only a state of mind, either in the person him/herself, or
in those who perceive the person. I know personally I am capable of
meaningful, quality work, but employers have not Jean willing to look
beyond what they perceive as an insurmountable obstacle. All I want is
a chance. All I want of the 1 government is to insure that chance.

Signed,

118



115

Mr. Chairmen:

I am pleased to submit testimony on behalf of H.R. 1546, the Cancer
Patients Employment Rights Act.

I commend Mr. Biaggi on submitting this bill which would prohibit job
srrimination, and protect the rights of cancer survivors in the workplace.

It takes foresight to look beyond the cancer experience to the living
experience. For the cancer survivor it also takes great courage.

I was 18 years old, just beginning my first semesterat the University
of Colorado when I was diagnosed with cancer. I returned to California
and was successfully treated with chemotherapy and radiation. I thought
this battle would be my most difficult. I was mistaken. The fears
associated with cancer are reflected in the way society treats those
who survive. In the 12 years following my treatment. I have lost jobs,
promotions and benefits because I have a cancer history.

The first experience I had with job discrimination was the most painful.
I had worked many years in the cosmetics industry as a sales representative.
I have proved my capability and was being considered for a promotion to a
such larger territory. There were only two of us to be interviewed,
myself and a co-worker who was also my closest friend. The interviews were
to take place in New York with the Vice President of Marketing. My
co-worker had her interview first. Men she returned to San Francisco
she already had the job. I was never even given the opportunity to
interview. It seems she had told the interviewers and our supervisors
that I had a cancer history. I was devastated.

This experience and others I have had made me aware of the fears, myths
and igrerance which surrounds this disease. For those of us who are
survivors of childhood cancer, our dreams are fragile. Ne have fought
to stay alive, why now must we fight to keep our jobs?

Coping with life after cancer is the 'goal of CANCERVIVE, a non-profit
organization I founded two years ago. Educating the public, medical
profession and government about the obstacles facing former cancer
patients is an important function of CANCERVIVE.

I look forward to the pissing of H.R. 1546; the Cancer Patients Fhployment
Rights Act, and to changing attitudes of the public concerning cancer
survivors. I hope that togeter we can open both hearts and minds.

SUSAN IMINIRAUB NESSI1,4
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