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HEARING ON DISCRIMINATION AGAINST
CANCER VICTIMS AND THE HANDICAPPED

WEDNESDAY, JUNE 17, 1987

House OF REPRESENTATIVES,
SuscoMMITTEE ON EMPLOYMENT OPPORTUNITIES,
CommiTTEE ON EDUCATION aND LABOR,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:00 a.m., in room
2257, Rayburn House Office Building, Hon. Matthew G. Martinez
(chairman of the subcommittee) presiding.

Members present: Repressntatives Martinez, Williams, Hayes,
Owens, Jontz, and Gunderson.

Members also present: Representative Biaggi of the full Commit-
tee on Education and Labor and Representative Moakley of Massa-
chusetts.

Staft’ present: Eric L. Jensen, staff director; Valerie White, legis-
lative assistant; and Tammy Harris, hearings clerk. Mary Gardner,
Minority legislative associate; Jeff Fox, assistant minority counsel;
Beth Beulhman, Education and Laor Minority Staff Director.

Mr. MarTiNEZ. We are now in session. Today’s hearing of the
Employment Opportunities Subcommittee is being held to receive
testimony on employment discrimination against cancer and handi-
capped individtals in the private sector.

As the chairman of the Employment Opportunities Subcommit-
tee, I am personally committed to seeing that all obstacles barring
the way of individuals who want to work and participate equally in
society be eradicated. Employers should focus on a worker’s ability
to produce and not on inherent individual factors not having any
bearing on work merit. Many individuals are capable of making
p:oductive and loyal contributions to companies, if only employers
reasonably accommodated the special working requirements of
these employees.

Today we will look at two bills which will add protection for
workers. Congressman Biaggi’s bill, H.R. 1546, will prohibit dis-
crimination against cancer patients. Last year Congress approved
Mr. Biaggi’s House Concurrent Resolution 821, expressing the
sense of Congress that former and current cancer patients shoul”
receive fair and equal treatment in the workplace.

In addition, we will also receive testimony on H.R. 192, intro-
duced by Congressman Moakley, to prohibit employment discrimi-
nation against individuals with a disability or a perceived disability
by private employers.
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To demonstrate the scope of the problem, a recent estimate
showed that there are 22 million physically disabled individuals in
the United States, yet only 800,000 of these people are emplcyed. A
staggering 70 percent of the blind persons, 55 percent of paraple-
gics, and some 85 percent of people with epilepsy are unemployed.
In addition, the American Cancer Socicty estimates that 5 million
people in America today have cancer or a history of cancer. Of
these, 1 million workers will face some form of employment dis-
crimination.

The result of discrimination paints an oppressive picture of
human and economic waste which robs us of a valuable resource
base. Society loses full employment productivity, and the Federal
and State governments lose valuable tax revenues while having to
pay cut large sums of money for subsistence relief. More imgor-
tantly, discrimination stigmatizes a population with high dedica-
tion and skills by segregating them away from mainstream partici-
pation. Simultaneously, discrimination takes away these workers’
chief means for self-esteem and their avenue for self-sufficiency.
This waste is the greatest tragedy to all of us.

Mr. MoAKLEY. Mr. Chairman, if I may, for the edification of the
people here, I understand that there is a blockage on the 14th
Strect bridee, that there is some sort of a bomb scare in the Mint,
and that traffic has been cut off for the last hour or so, so that may
result in the inability of some of the membership to appear here in
a timely fashion.

[Recess taken.]

Mr. MaR::NEZ. We are now joined by Pat Williams, a member of
the committee from Montana, and we are official.

Mr. Moakley, would you like to begin?

STATEMENT OF HON. JOHN JOSEPH MOAKLEY, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MASSACHUSETTS

Mr. MoakLEY. Mr. Chairman and memider of the subcommittee,
Pat, member of the Subcommittee on Employment Opportunities, I
would like to thank you very much for the opportunity to testify
before the subcommittee on behalf of my bill, which would provide
equal protection in employment to disabled individuals under the
Civil Rights Act of 1964.

Despite strong congressional support for programs to further en-
hauce opportunities for disabled individuals, no national standard
has been set to prohibit discrimination against individuals who are
physically or mentally challenged. Section 504 of the Rehabilitation
Act of 1973 prohibits discrimination against handicapped individ-
uals in any program or activity that receives Feaderal financial as-
sistance, or any program or_activity conducted by an Executive
agency ot the United States Postal Service. While this statute, Mr.
Chairman, is very significant and it is a great step towards elimi-
nating discrimination on the basis of handicap, it only affects a
small portion of our work force and the statute does not provide
protection to individuals in the private sector.

. So, Mr. Chairman, I have introduced H.R. 192, to enact a nation-
wide policy to make discrimination against disabled individuals an
unlawful employment practice. This legislation would amend Title




7 (;: the Civil Rights Act of 1964 to include handicapped individ-
uals.

As you know, Mr. Chairman, * Civil Rights Act of 1964 prohib-
its employment discrimination on the basis of race, color, religion,
sex, or national origin, but it provides no protection for disabled
workers. Handicapped individuals share a host of deprivations very
similar to deprivations directed toward minority groups which are
now protected under the Civil Rights Act. Realizing the garallels
between disabled individuals and minority groups, I strongly be-
lieve that the best way to combat flagrant discrimination is
through a vemedy which has proven successful in the past, the
Civil Rights Act of 1964.

Currently 45 States prohibit employment discrimination of
handicapped persons. Of the 45 States, all but 8 States incorporate
this prohibition in their civil rights statute which prohibits job dis-
crimination on the basis of race, color, religion, national origin,
sex, and age as well as handicap. This legislation to expand the
coverage of Title 7 by including discrimination against handicapped
persons would align the Federal sector treatment of discrimination
against handicapped persons in a manner similar to the prevailing
practices at the State level.

Mr. Chairman, I will include for the record a copy of a survey of
the State statutes concerning employment discrimination of handi-
capped persons which was conducted by the Congressicnal Re-
search Service in May of 1987.

Statistical studies have shown that the unemployment rates
among disabled individuals are exceedingly higher than the rates
of unemployment for nondisabled individuals. A study conducted
by the President’s Commission on Employment of the Handicapped
reveals that of the 22 million disabled individuals in the United
States, only 800,000 are employed. Only one-third of the blind
people, less than one-half of the paraplegic, less than one-quarter of
the people with epilepsy, and very, very few individuals with cere-
bral palsy are employed.

These statistics are very discouraging. Furthermore, studies have
indicated that most handicapped individuals are able to perform a
regular, full-time job very well. Very few unemployment cases
amongst handicapped individuals are a result of the person’s
innate limitations due to a disability. I reject the reasoning that a
disabled individual does not have the ability to complete the tasks
and assignments for a regular job. The statistics clearly disprove
this myth, and the facts prove that in most cases a disability does
not adversely affect a worker’s performance.

Numerous studies, Mr. Chairman, have indicated that handi-
capped workers, when assigned to appropriate positions, perform as
well as or better than their nonhandicapped coworkers. The United
States Commission on Civil Rights studied appointments of severe-
ly handicapped workers to Federal agency jobs for a period of 10
years, and concluded that the work record of the individuals was
excellent, so it is ludicrous that individuals with disabilities contin-
ue to be subjected to employment discrimination, since reports
clearly indicate that they are very, very competent and very dili-
gent workers.
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Society and our Nation could greatly benefit from integrating
more individuals with disabilities into the work force. The in-
creased participation of handicapped individuals in the work force
could yield $1 billion annually in increased employment and earn-
ings for disabied individuals and remove many individuals from
welfare programs. In addition to increasing the Gross National
Product, Mr. Chairman, the earnings of handicapped individuals
would result in additional tax revenues for Federal, State and local
governments. The contributions of disabled workers would clearly
benefit our economy.

Not only would the enactment of this legisiation alleviate the
economic burden to the American taxpayers, it would also do what
is morally correct. This legislation would aim to eradicate the un-
justifiable stigmas and barriers that prevent many mentally and
physically challenged individuals from becoming employed. Some
employers will not hire qualified individuals with disabilities be-
cause of false generalizations and misconceptions—fears of in-
creased insurance rates, fears of lower job performances, job stabili-
ty, fears of goor attendance turn employers away from hiring indi-
viduals with disabilities. Employers in the private sector would
have to renounce their biases towards individuals with handicaps,
just like they renounced their biases in 1964 on the basis of race,
color, religion, sex, or national origin, and hire or not hire an indi-
vidual on the basis of his or her qualifications.

Discrimaination towards disabled individuals, as I said, Mr. Chair-
man, is morally wrong. Each and every American should have the
right to work. The flagrant discrimination is a waste of human re-
sources and an enormous toll on human dignity. All individuals
should be accorded the right to use their ability to the utmost and
not be deprived of emplorment opportunities simply because they
have a disability. Business and labor organizations and all of socie-
ty must strive to eradicate discrimination and the unjustifiable
misconceptions that are at the root of this discrimination.

So, Mr. Chairman, it is vital to realize that most of these people
desire employment but do not work because of an unjust and dis-
criminatory hiring policy.

H.R. 192 calls for handicapped persons to be hired or not hired
on the basis of their ability to perform the essential functions of
that f°b° I have introduced H.R. 192 because I strongly believe that
this legislation is vital. A comprehensive nationwide law needs to
be enacted to set a national standard to eradicate the existing dis-
crimination towards individuals with disabilities. Passage of this
legislation, I thini:, is long overdue.

Mr. Chairman, I would like to thank the members of the Sub-
committee on Employment Opportunities for holding the hearings.
In addition, I would like to thank the 54 of my colleagues who ex-
pressed their support for H.R. 192 by cosponsoring this bill.

Mr. Chairman, I have invited members to testify here this after-
noon, non-Members of Congress but very important people in the
community. You will hear later on your panel 2 from Alex Rodri-
guez, commissioner of the Massachusetts Commission Against Dis-
crimination. You will hear from Robert Davila, Ph.D., Vice Presi-
dent of Pre-College, Gallaudet University, and you will hear from
Dr. William Kiernan, Director of Rehabilitation, Developmental

Co
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Evaluation Clinic of the Children’s Hospital of Boston. All three
are fine witnesses. All three men have very important statements
to make to this committee.

Once again, Mr. Chairman, thank you very muclr for your con-
sideration here this morning.

Mr. MarTINEZ. Thank you very much, Congressman Moakley.

You know, your bill should have 435 cosponsors. Sometimes I be-
lieve in some instances we still live in the Dark Ages. People are
just not educated or enlightened to the realities.

Mr. MoakLey. Mr. Chairman, this is probably one of the few
times where the States are so far out in front of the Federal Gov-
ernment, it’s not funny. Forty-five States have very similar laws as
the one we are trying to put on the books here in the Federal Gov-
ernment.

Mr. MARTINEZ. It's amazing. We might catch up, if we get this
bill acted on.

One of the questions I would like to ask you, that your testimony
didn’t touch on but we have heard on several occasions, is that the
cost would be prohibitive to providing access for these handicapped
workers. I really can’t see how, especially since some of these
people, because they have the need to prove themselves, work more
diligently than the average employee. Would you like to comment
on that fallacy of the cost?

Mr. MoakLey. Well, actually we wouldn’t expect an employer to
build a certain type entranceway to hire one employee in his plant.
There might be a little cost of moving a desk from here to there or
a machine, to give a certain entrance, but, Mr. Chairman, if you
look at the overall picture, there would be $1 billion more in the
economy. You would be taking people off of welfare. You would be
taking them off of city, State and Federal grent projects, and the
cost of human dignity, restoring to some of these handicapped
people the human dignity that they have lost because people feel,
just becaugz they have some disability, that they are totally inca-
pacitated to do any piece of employment, which is incorrect.

Mr. MARTINEZ. You know, it’s amazing that employers don’t look
at the fact that there are a lot of people that they discriminate
against, that wouldn’t require any changes that could fit right in.

I'll give you the two best examples I can, right here in Congress.
Remember John Rousselot?

Mr. MoakLey. Very much.

Mr. MARTINEZ. He was handicapped and it didn’t stop him from
doing anything, including getting elected to Congress.

You know, we have more recently heard about Tony Coelho
having epilepsy and at a very young age graduating from college,
as an overachiever, and entering into a seminary. He all of a
sudden was rejected from a seminary because of his epilepsy. There
was a period of time when he really hit a low and he started to
drink because he figured, you know, all the things that he wanted
to accomplish and he felt he could accomplish were going to be
denied him. His driver’s license was taken away. With the medica-
tion now that controls epilepsy, there is really little danger or risk
involved in hiring an epileptic. Yet today most people hide it be-
cause they feel if they divulge they have epilepsy, they are not

9
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going to get hired, and if they divulge it after they are hired, they
are going to get fired.

Mr. MoakLEY. Mr. Chairman, as you well know, there are many
people that have disabilities that don’t show, but there are people
that have disabilities that are very obvious. We have a State Sena-
tor, John Berry, that suffers from some kind of—I don’t know if it
is cystic fibrosis—and it is very obvious. He has twitches and every-
thing else. The fellow is probably one of the best Senators, the wit-
tiest fellow, makes a great presentation, and once you are with him
for 3 minutes you forget about any disabilit{.

The problem is that people just can’t get by that initial sight of a
disability. They feel these myths and misconceptions, that if a
person is disabfed in any way, that they are disabled in all ways to
perform any function. This is what has to be eradicated from the
minds of the employers in this country.

Mr. MarTiNEZ. They have to be educated.

Mr. Williams.

Mr. WiLLiamMs. Thank you, Mr. Chairman.

Joe, we are appreciative of being able to follow your leadership
on this. I have joined you as a cosponsor on the legislation——

Mr. MoAKLEY. I thank you.

Mr. WiLLiams [continuing). And I commend you for it.

Let me be sure I understand your intention here. Section 504
now, ac you know, prohibits discrimination against people with
handicaps in the private sector or «0 any agency that receives Fed-
eral funds. As I understend it, you want to extend that full protec-
tion but you want to do it under Title 7 of the Civil Rights Act.

Mr. MoakrLey. That’s right. Many States have already done that.

Mr. WiLLiams. Yes, and I agree with that. I do have some con-
cern—even though I am supportive of your legislation and would
like to see it come through—I do have some concern that if we
open up Title 7 on the floor, there may be a rascal or two out there
who wants to take the opportunity to add some amendments,
which might be allowed under the Rules Committee on which you
sit, that could really create some great difficulty that we would
rather not see. But other than that possibility or probability, I
want to lend whatever support I can to your efforts.

It seems to me, Mr. Chairman, that the greatest struggles in
American history have been those that have been involved in
simply providing all of the benefits and freedoms of the Constitu-
tion of the United States to all American citizens. The greatest
battle internally to this country, with the single exception of the
Civil War, has been the effort of the minorities of the United
States to insist that the Constitution applies to them, too. I have
never quite understood it but I have always been pleased that even-
tually this country, this Congress, and the courts nave decided that
everyone deserves the protection guaranteed ia that 200-year-old
document. Therefore, Joe, you are in a long line of those Ameri-
cans who understand that the Constitution should apply to every-
one in this instance, including people with disabilities, and I com-
mend you.

Mr. MoaxrLey. Thank you.

Mr. Chairman, may I respond?

Mr. MARTINEZ. yes.
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Mr. MoakLey. The thing that is mind-bogg]ing is that there are

2 million people, citizens of the United States, that have some
kind of a handicap, and out of that 22 million only 800,000 are em-
plogeed. I mean, those figures are so out of line, and something has
to be done to bring these people into the workplace. That is the
reason [ filed this legislation.

Mr. WiLLiams. Joe, the example that comes to my mind—both
the chairman and you provided examples—when our former Speak-
er, your close friend, Tip O’Neill, served in Massachusetts and then
later came here, his administrative assistant was Leo Diehl, a
person who appeared—when you saw him—appeared to be greatl
disabled, but he ran probably the smoothest-running Speaker’s
office in the history of this Congress. You know, if we hadn’t had
Leo around here for all those years, things would have been a great
deal more difficult.

Mr. MoAKLEY. You are absolutely right. I think that is a graphic
example, and I probably should have brought that out in my testi-
mony. Here ic a fellow that suffered as a polio victim from child-
hood. In fact, when the Speaker and he were boyhcod friends, the
Speaker used to carry him around on his shoulders. They were
both in the Massachusetts Legislature together. Mr. Diehl ended
up as Tax Commissioner of the Commonwealth of Massachusetts.
He ended up as his administrative assistant down here when Tip
became speaker, and he used those canes or sticks or crutches or
whatever you want to call them and he got around, and it didn’t
deter him from doing anything that any of us did.

Mr. WiLLiams. Thank you, Mr. Chairman.

Mr. MarTingEz. Thank you, Mr. Williams.

Mr. Biaggi?

Mr. Biagar I have a statement I.would like to read, but first I
want to commend my good friend——

Mr. MoakLey. Thank you, Mr. Biaggi.

Mr. Biacai [continuing). The gentleman from Massachusetts, Mr.
Moakley, for his advocacy of this legislation.

You mentioned 800,000 employed out of 22 million. On its face it
looks like a very graphic illustration of your point, but on the other
side of it, unless there is a closer scrutiny we don’t know whether
or not that reinforces your point. I think the critical issue here is
whether a person that is handicapped is denied employment or dis-
criminated against because of that handicap. There are some indi-
viduals who are handicapped and who just resign themselves or
geally are in fact incapable, and I think that is an important illus-

raticn.

But whether it be 1, 1,000, 800,000 or more than that is not the
issue. It is the principle that is involved. It is a question of being an
American, a human being, and being denied ones birthright. That
is one thing this country gives to all. We may not in fact be created
equal, no matter what the Preamble says or what Lincoln said, but
we are entitled te equal opportunity and that is being denied. It is
a sad commentary on the Congress of the United States when you
see 80 many States in the vanguard, who long since have estab-
lished more humane policy in this area. I am confident that the
chairman, Mr. Martinez, who is especially sensitive to this issue,
will—rvrell, first I commend him for having the hearing and I am

-
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confident that he will expedite this legislation. I commend you
again.

Mr. MoakLey. Mr. Chairman, I would also liks to commend the
honorable gentleman from New York, Mr. Biaggi, for his leader-
ship in his fight for cancer patients to be put in the workplace. I
have had many conversations on the floor with the honorable Con-
gressman on his endeavors to do the same type of thing that this
legislation would do. He has been in the forefront for many, many
years.

Again I would like to congratulate you, Mr. Biaggi, for your lead- .
ership that inspired a lot of us to do what we are doing here ‘oday. :

Mr. Biagal. Yes. Thank you.

Mr. MoakLey. I think you will find that my bill probably covers
people that are discriminated against because of rayths and :
misstaiements and half statements and also ignorance.

Mr. MarTINEZ. We are going to turn to Mr. Biaggi, as soon as we
are finished with you as a witness, for his statement.

Mr. MoAKLEY. Surely.

Mr. BiaGGl. The gentleinan from Montana said something about
opening up Title 7, and he was concerned that people may come in
offering amendments. Well, that is the hazard we run in the Con-
gress. Every piece of legislation is subjected, in the most part and
with rare exception, to an amendatory process. On occasion the
Rules Committee reports a bill out with a closed rule, or even more
modified, but if the amendments are sslutary and enhance the leg-
islation, the Members of the Congress will act accordingly. If the,v
are negative, I'm sure they will meet a just demise, but I don't
think, Mr. Chairman, that we should be ‘inhibited for a moment
simply because we run the risk of having some amendments of-
fered in the deliberation of this legislation cn the House floor.

Mr. Moakrey. The gentleman is correct. If I may add, as a
member of the Rules Committee, with the exception of tax bills
and bills like that that do enjoy a closed rule, most every piece of
legislation—unless it is a *ax bill of some consequence—is subject
to the amendatory process, and germaneness is the only require-
ment. 'm sure that there might be germune amendments that
people may want te offer to this “ill, too, but the will of the Con-
gress speaks.

Mr. MarTiNgz. I have to agree with both you and Mr. Biaggi. I
have never underxtood why some fear of the unknown—like Presi-
dent Roosevelt said, the only thing we have to fear i3 fear itself—
would keep us from doing what is right and proceeding under the
risk, maybe, but also the sense of responsibility that we have to do
something. If we are just in our quest, we can kill those amend-
ments that would adversely affect Title VII and still Erogressively
pass out just amendments. I have to tell you that there may be
some wurk we have to do in getting this bill onto the floor, of con-
vincing people along the way that we can get this bill passed—Mr.
Biaggi's and yours—without tha! great, great fear of what other
people might do adversely to Title VIL I think that’s where the
work lies.

Mr. MoakLEY. Thank you, Mr. Chairman.

Mr. MarTiNEZ. Thank you, Mr. Moakley, for appearing before us
this morning.




9

Mr. MoakLEY. Thank you very much. Thank the committee.

Mr. MARTINEZ. At this time I would like to turn to Mr. Biaggi for
a statement.

[The prepared statement of Hon. John Joseph Moakley follows:]
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PREPARED STATEMENT OF HON. JOHN JosEPH MOAKLEY, A REPRESENTATIVE IN
CoONGRESS FroM THE STATE OF MASSACHUSETTS

K. CHAIRMAN, NMEMBERS OF THE SUBCOMMITTEE ON EMPLOYMENT OPPORTUNITIES,
| WOULD LIKE TO THANK YCU FOR THIS OPPORTUNITY JO TESTIFY BEFORE THE
SUBCCMMITTEE ON BEHALF CF MY BILL WHICH HOU_D.PROV‘IDE EQUAL PRbTECTION
I EMPLOYMENT TO CISABLED INDIVIDUALS UNDER THE CIV;L. RiaTs ACT oF
1961,

DESPITE STRONG CONGRESSIONAL SUPPORT FQR PROGRAMS TO FLRTHER EMNJANCE
OPPCRTUNI TIES FOR DISABLED INDIVIDUALS, NO NATIONAL STANDARD HAS BElEN d
SET TO PROHIBIT DISCRIMINATION AGAINST {NDIVIDUALS WHO ARE PHYSICALLY
OR MENTALLY CHALLENGED. SECTION 584 CF THE REHABILITATION ACT OF 1973
PROHIBITS DISCRIMINATION AGAINST HANDICAPPED |NDIVIDUALS IN ANY
PROGRAM OR ACTIVITY THAT RECEIVES FEDERAL FINANCIAL ASSISTANCE OR ANY
PROGRAM OR ACTIVITY CONDUCTED BY AN EXECUTIVE AGENCY OR U.S. POSTAL
SERV.CE. WHILE THIS STATUTE IS A SIGMIFICANT STEP TOWARDS ELIMINATING
DISCRIMINATION ON THE BASIS OF HANDICAP, IT ONLY AFFECTS A SMALL
PORTION CF OUR WORK FORCE, THE STATUTE DOES NOT PROVIDE PROTECTION TO
INDIVIDUALS IN THE PRIVATE SECTOR.
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FR. CHAIRMAN, | HAVE INTRODUCED H.R. 192 TO EMNACT A NATIONAIDE POLICY
TO MAKE DISCRIMINATIGN AGAINST DISABLED INDIVIDUALS AN URLAUFUL
EMPLOYMENT PRACTICE. MY LEGISLATION WOULD AMERD TITLE VII OF THE
CIVIL RIGHTS ACT OF 1964 TO INCLUDE HANDICAPFED INDIVIDUALS. AS YOU
KNOW, THE CIVIL RIGHTS ACT OF 1954 PROHIBITS EMPLOYMENT DISCRMINATION
ON THE EASHS CF RACE, COLOR, RELIGION, SEX, OR NATWRAL ORIGIN, BUT IT
PROVIDES NO PROTECTION FOR DISAELED WORKERS. HANDICAPPED INDIVIDUALS
SHARE A HOST CF DEPRIVATIONS VERY SIMILAR TO DEPRIVATIONS DIRECTED
TOWARDS MINORITY GROUPS THAT ARE NOY PROTECTED UNDER THE CivIL RI&TS
ACT. REALIZING THE PARALLELS BETWEEN DISABLED INDIVIDUALS AND
MINORITY GROUPS | STRONGY EBELIEVE THE BEST WAY TO COMBAT THE FLAGRANT
DISCRIMINATION 1S THROUGH A REMEDY WHICH HAS PROVEN SUCCESSFUL IN THE
PAST, THE CIVIL RIgiTS ACT OF 1964.

CURRENTLY FORTY FIVE STATES PRCHIBIT EMPLOYMENT DISCRIMFMATIGN CF
HANDICAPPED PERSONS. CF THE FORTY-FIVE STATES ALL BUT SIX STATES
INCORPORATE THIS PRCHIBITION IN THEIR CIVIL RIGHTS STATUTE WHICH
PROHIBITS JOB DI SCRIMINATION ON THE BASIS GF RACE, COLOR, RELIGION,
NATIONA. ORIGIN, SEX, AND AGE AS WELL AS HANDICAP. [y LECISLATION TO
EXPAND COVERAGE CF TITLE VII BY INCLUDING DISCRIMINATION AGAINST
HANDICAPPED PERSONS WOULD ALIGN THE FEDERAL SECTOR TREATMEWT CF

DI SCRIMINATION AGAINST HAKDICAPPED PERSONS IN A MANNER SIMILA2 TO THE
PREVAILING PRACTICE AT THE STATE LEVEL. | WILL INCLUDE FCh THE RECCxD
A COPY CF A SURVEY CF STATE STATUTES CONCERNING EMPLOYMENT

DI SCRIMI NATIOR CF HANDICAPPED PERSGHNS WHICH WAS CONDUCTED BY THE
CONGRESS| ONAL RESEARCH SERVICE IN MAY CF 1587.
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STATISTICAL STUDIES HAVE SHOWN THAT UNEMPLOYMENT RATES AMONG DISAF ED
INDIVIDUALS ARE EXCEEDINGLY HIGHER THAN THE RATES OF UNEMFLOYMENT FOR
NONDISABLED INDIVIDUALS. A STUDY CONDUCTED BY THhE PRESIDENT'S
CoMMISSION ON EMPLOYMENT OF THE HANDI CAPPED REVEALS THAT OF THE 22
MILLION DISAELED INDIVIDUALS IN THE UNITED STATES ON.Y 800,000 ARE
EMPLOYED. ON.Y ONE THIRD OF THE BLIND PEOPLE, LESS THAN HALF CF THE
PARAPLEGIC PECPLE, LESS THAN ONE QUARTER OF PEOPLE WITH EPILEPSY AND
VERY FEW INDIVIDUALS WITH CEREBRAL PALSY ARE EMPLOYED.

THE STATISTICS ARE VERY DI SCOURAGING AND FURTHERMORE, STUDIES HAVE
INDICATED THAT MOST HANDiCAPPED INDIVIDUALS ARE ABLE TO PERFORM A
REGULAR FULL TIME JOB WELL. VERY FEW UNEMPLOYMENT CASES AMONGST
HANDICAPPED INDIVIDUALS ARE A RESWT OF THE PERSON'S INNATE
LIMITATIONS DUE TO A DISABILITY. | REJECT THE REASONI NG THAT A
DISABLED INDIVIDUAL DOES NOT HAVE THE ABILITY TO CCMPLETE THE TASKS
AND ASSIGMMENTS FOR A REGULAR J0B. THE STATISTICS CLEARLY DISPROVE
THIS MYTH AND THE FACTS PROVE THAT IN MOST CASES A DISABILITY DOES NOT
ADVERSELY AFFECT A WORKERS PERFORMANCE.

ERIC 16
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HUMERGUS STUDIES HAVE INDICATED THAT HANDI CAPPED WORKERS WHEN ASSIGNED
TO APPROPRIATE POSITIONS, PERFORM AS WELL AS OR BETTER THAN THEIR
*NONHANDI CAPPED CO-WORKER. THE US CoMMISSION ON CIVIL RIGHTS STUDIED
APPOINTMENTS CF SEVERELY HANDICAPPED WORKERS TO FEDERAL AGENCY JCBS
FOR A PERIOD OF TEN YEARS AND CONCLUDED THAT THE WORK RECORD OF THE
INDIVIDUALS WAS EXCELLENT.  IT IS LUDICROUS THAT INDIVIDUALS WITH
DISABILITIES CONTINUE TO BE SUBJECTED TO EMPLOYMENT DISCRIMINATION
SINCK REPORTS CLEARLY INDICATE THAT THEY ARE VERY COMPETENT, AND
DIL.IGENT WORKERS.

SOCIETY AND OUR NATION COUWD GREATLY BENEFIT FROM INTEGRATING MORE
INDIV IDUAL S HWITH DISABILITIES INTO THE WORKFORCE. THE INCREASED
PARTICIPATION OF HANDICAPPED INDIVIDUALS IN THE WORKFORCE COULD YIELD
A BILLION DOLLARS ANNUALLY IN INCREASED EMPLOYMENT AND E:ARNINGS FOR
DISABLED [KDIV(DUALS AND REMOVE MANY [NDIVIDUALS FROM WELFARE
PROGRAMS. [N ADDITION TO INCREASING THE GROSS NATIONAL PRODUCT, THE
EARNINGS CF HANDICAPPED INDIVIDUALS WOULD RESULT IN ADDITIONAL TAX
REVENUES FOR FEDERAL, STATE AND LOCAL GOVERNMENTS. THE CONTRIBUTIONS
CF DISABLED WORKERS WCU.D CLEARLY BENEFIT OUR ECONQGMY.

@
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-~

LRIC




14

MNOT OMLY WOLLD THE ERACTMENT OF THIS LEGISLATION ALLEVIATE THE
ECONGMIC BURDEN TO AMERICAN TAXPAYERS, IT Wb!l._D“ALSO DO WHAT IS
MORALLY CORRECT. MY LEGISLATION WOULD AIM TO ERADICATE THE
UNJUSTI FIABLE STIGMAS AND BARRIERS THAT PREVENT MANY MENTALLY AND
PHYSICALLY CHALLENGED iNDIVIDUALS FROM BECOMING EMPLOY‘ED. SOME

. EMPLOYERS WILL NOT HIRE QUALIFIED 'INDIVIDUALS WITH DISABILITIES

! BE CAUSE OF FALSE GENERAL IZATIONS AND MISCONCEPTIONS. FEARS OF
I NCREASED INSURANCE RATES, LCWER JOB PERFORMANCE, JOB STABILITY . AND
POOR ATTENDANCE TURN EMPLOYERS ANAY FROM HIRING |NDIVIDUALS WITH
DISABILITIES. EMPLOYERS IN THE PRIVATE SECTOR WOU.D HAVE TO RENOUNCE
THEIR BIASES TGWARDS INDIVI[.)UALS WITH HANDICAPS, JUST LIKE THEY
RENOUNCED THEIR BIASES IN 1964 ON THE BASIS OF RACE. COLOR, RELIGION,
SEX OR NATURAL ORIGIIl, AND HIRE OR NOT HIRE AN INDIVIDUAL ON THE BASIS
OF HIS OR HERS QUALIFICAT'ONS.
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"DISCRIMINATION TOWARDS DISABLED [NDIVIDUALS [S MORALLY WRONG. EacH

AND EVERY AMERICAN SHOULD HAVE THE RIGHT TO WORK. THE FLAGRANT
DISCRIMINATION IS A WASTE CF HUMAN RESOURCES AND AN ENORMOUS TOLL ON
HUMAN DIGNITY. ALL INDIVIDUALS SHOWLD BE ACCORDED THE RIGHT TO USE
THEIR ABILITY TO THE UTMOST AND NOT BE DEPRIVED CF EMPLOYMENT
CPPORTUNITIES SIMFLY BECAUSE THEY ‘HAVE A DISABILITY. BUSINESSES.
LABOR GRGANIZATIONS, AND ALL CF SOCIETY MUST STRIVE TO ERADI CATE
DISCRIMINATION AND THE UNJUSTIFIABLED MISCONCEPTIONS THAT ARE THE ROOT
GF THIS DISCRIMINATION. )

IT 1s vITAL TO REALIZE THAT MOST OF THESE PEOPLE DESIRE EMPLOYMENT BUT

DO NOT WORK BECAUSE CF UNJUST AND DISCRIMINATORY HIRING PCLICIES.

H.R. 192 CALLS FOR HANDICAPPED PERSON TO BE HIRED OR NOT HIRED ON THE
BASIS CF THEIR ABILITY TO PERFORM THE ESSENTIAL FUNCTIONS CF THE JOB.

| INTRODUCED H.R. 192 BECAUSE | STRONGLY BELIEVE THAT THIS LEGISLATION
IS VITAL. A COMPREHENSIVE NATIOMMIDE LAW NEEDS TO BE ENACTED TO SET A
NATIONAL STAKDARD TO ERADICATE THE EXISTING DISCRIMINATION TOWARDS
INDIVIDUALS WITH DISABILITIES. THIS PASSAGE CF THIS LEGISLATION IS
LONG OVERDUE.

| KCW.D LIKE TO THAKK THE MEMBERS OF THE SUBCOMMITTEE ON EMPLOYMENT
CPPORTUNITIES FOR HOLDING HEARINGS ON H.R. 192.  IN ADDITION | WOW.D
LIKE TO THANK 54 OF MY COLLEAGUES WHO EXPRESSED THEIR SUPPORT FOR H.R.
192 BY CO-SPONSORING THE BILL.
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SURVEY OF STATE STATUTES CONCERNING EMPLOYMENT DISCRIMINATION OF
HANDICAPPED PERSONS

The statutes of the fifty states and the District of Columbia were
searched for provisions concerning employment discrimination of handicapped
persons. A large majority of the states (45) prohibit this type of discrimin-
ation. The States of Alabama, Arkansas, Idaho, Mississippi, Tennessee and
Delaware do not have a general prohibition for employers within the state
although five of these states, i.e. Alabama (§21-7-8), Arkansas (§82-2901),
Idaho (§56-70" , Mississippi (§25-9-149), and Tennessee (§8-50-103), do
set forth a policy to employ handicapped persons in the state service._l'/
The prohibition concerning employment discrimination 2gainst handicapped
persons 1s generally accompanied by the limitation that the person's handicap
does not 1interfere with job performance. Some statutes such as in Oregon
(§659.425(1)(a)), further provide that “with reasonable accommodation by
the employer" [the imparrment] does not prevent the performance of the
work involved.

0f the fortv-five states which prohibit employment discrimination of
handicapped persons all but six states incorporate this prohibition in their

civil rights statute which prohibits job discrimination on the basis of

1/ 1t 1s 1ateresting to note that Tennessee amended this section in
1986; prior to that vear private employers were also prohibited from
employment discrimination against handicapped persons.

<0
~

O

ERIC

Aruitoxt provided by Eic:




17

CRS=2

race, color, religion, nation of origin, sex, and age as well as handicap.
These six states, Kentucky, Louisiana, Massachusetts, Michigan, New Jersey,
and South Carolina, have set up separate statutes to address this special
concern. The pethod of separate treatrment for discrimination of handicapped
persons is, in some respects, similar to the method embployed by the federal
governnment. Ewmployment discriminati'n of handicapped persons is prohibited
at the federal level by section 504 of the Rehabilitation Act of 1953 (29
USC §794). Seztion 504 prohibits discrimination against otherwise qualified
handicapped individuals solely by reason of their handicap in any progran
or activity that receives federal financial assistance or in an executive
agency or the United States Postal Service. Numerous proposals have been
made to incorporate discrimination of handicapped persons in title VII of
the Civil Rights Act of 196%{ Title VII, as amended, makes it unlawful
for employers, employment agencies and labor organizations to discriminate
against employees, applicants or members on the on the basis of race,
color, religion, sex or national origin. Expanding coverage of title VII
by including discrinination against handicapped persons would align the
federal sector treatment of discrimination against handicapped persons in
a manner similar to the prevailing practice at the state level.

The employers affected by the anti-discrimination statutes in the forty-five
ctates which prohibit employment discrimination of handicapped persons iffer

widely. For example, Maine (5 §4553), South Dakota (§20-13-1), Vermont (21 §495d),

2/ See, e.g. H.R. 192, 100th Cong.; H.R.370, 99th Cong. For further
information on this type of proposal see "Proposed Coverage of
Handicappud Persons By Title VII of the Civil Rights Act: An Analysis of H.R.
. 1294 and H.R. 370," CRS Rept. (May 14, 1985).

Q 2
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and Wiseonsin (§111.32) defiac employer zs any person who employs one or wore
persons.  In Marylond (Art. 493 §15), webrask. (§48-1102), Nevada ($613.310),
Nozth Carolin: (*.43-422.2), South Carolina (§1-13-2C). Oklat~za (25 $1301),
Texas (Ars. 5221n §2.U1) and Crah ($.4-35-2) the definicion of e3pleyer

ts any person who employs 15 or more persois.

0f the forty-five states which prohibit emple/ment discrinine ian
of handicapped persons, forty-three set out admin.stratfve procedures to
remedy violattons. Two states, louisiana and Virginia. drovide for civil
action in the wourts only. Geaerally, the coraisslons which 3re set up Lo
address this fssue are instructed, in the Statutes, to informally inve-tigate
the cozplaint filed and {f it is determined that the sllegations are supported
by substantial cvidence, an effort must be made immediate’+ and confiden-tally
to eliminate the discrimination complained of by conferen conciliation
and persuasion. 1f these cfforts fail, a hearing must be held and an order
tssued stoting the findings ond an order of “appropriate” relief.

All »f the forty~five states which prohibit esployzent discrinmination
of handicappued persons also provide a statute allowing judicial revieu.

States differ concerning when this appeal may be made within the frasework
of the adainistrative and Judicial procedures.

Tbirty=-three states allow “attorneys' fees™ to either private or pre=
vatling parties {f such a decision is deened appropriate. Although Wisconain
does not have a statute allowing attorneys' fees there is 8 case where actorreys’
fees were allowed. The Wisconsin Supreme Couct stated that awarding atturaneys’
fees was fairly implied under the Fair Esploymeat Act in fashioning an
appropriate remedy for the victim of discriminacion to make prevatling
party “whole™, (See Watkins v. Labor and Industry Review Con'n, 345 N.W.24
482, 117 wis.2d 753 (1984)).

The follouing table of the Statutes of the f1fty states and the District
of Columbia set out the specific sections of cach state statute which prohibits
coployment discrimination of handicapped persons as well as the sections which
specify the adoinistrative and judicial renedics available. The statutory
citations of those states which specifically include language which allows

attorneys' fees to be awarded are also listed.

/0 P 0/~§

M. Ann Holfe

Paralegal Specialis

Anerican Law Dlvision
g May 31, 1987
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SURVEY OF STATE STATUTES CONCERNING
EHPLOYHENT DISCRININATION OF NANDICAPPED PERSONS

PROIIBITS EHPLOYHERT FROCEDURES T REHEDY VIOLATIONS PROVIDES FOR
DISCRININATION OF ATTORREYS!
HARDICAPPEYD PERSONS ADHIRTSTRATIVE JUBICIAL FEES
1/
Alabama Ala. Code NPRF HI'WF NPUY HPUF
{1586 Supp.)
Alaska Alaska Scat. § 18.80.220 $ 18.80.100 $ 18.80.135 § 18.80.130(e)
(1986 Supp.) .
Acfzona Artz. Rev. § 41-1463 § 41.1481 § 41.1481 § 41,1481
Stat. Ann. . subd. A subd. D subd. J
(1936-87 Supp.)
Arkansas Ark. Stat. Ann. NPUWF NPUF NPUF NPWF
(1985 Supp.) .
Californts Cal. Govt. Code § 12940(u) $ 12960 $ 12965(b) § 12965(n;
(1987 Supp.)
Coloursdo Colo. Rev. Scat. § 24-34~402 § 24=-34=306 § 24=34-306(11) NPWF
(1984 Supp.) and
1985-1986 Colo. . § 24=34-307
Session Laus

1/ HPUF - neana No Provision Were Found

4]
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FRONABITS ENMPLOYHERT

PROCADURES TO REMEDY VIOLATIUNS

PRUVIDRS FUK

STATE OISCRIMNINATION UF - ATTORNEYS'
MANDICAPPED PERSUNS AUMUHLISTRATIVE JUULICIAL FEES
T
Connveticut = Conw. Cen. Stut. § 46u-38 and § L6a~B2 § 4ba=95()) $ 52=251b (sutt
(1987 Supp.’ § 46a=-60(a)(1) nugt be
browght
wnder
§ 4b4-58)
Delovare Del. Code Aan. HPRY RPWF RPWF Ny
(1986 Supp.)
Uxstrice U.C. Code Ann. § 1-2512 § 1-2544 § 1=2554 and § 12553
ot (1986 Supp.) § 1-2556
Coluabia
Flurida Fla. Stat. Ann. $ 760.10 § 60.t0(10) § 760.10(12) $ 760.10(13)

(1987 Supp.)

‘Leorpta Ca. Codu. Ann. § Je=6A-h and § 45=19=36(n) § 34-6A-6(3) § 34=6A-6(b)
(1986 Supp.) § 45-19-29 and and
$ 45-19=39(3) § 45~19=39(c)
Nawall Hawall Rev. Stats. $ J18-2 § I28-4 § 3713-5(d) § 3718=-5(1)
(1982 Supp.) and
1982-1986 § 378-5(e)
Hawvaill Sess. Laus
~nr c !
I £tz
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PRONLIBITS EHPLOYHENT

PROUCEDURES TU KEHMEDY VIULATIONS

PROVIUES FOK

t

STATE UISCRININATION OF ATTURNEYS®
HANULCAPPED PEXRSUNS AUHINISTRATIVE JUULICTIAL rees
tdaho idaho Code HYWF HEWY NPHF NPWF
(1986 Supp.)
1litaots 111. Ann. Scat. 68 § 1=-102(A) 68 § 7-102(A) o8 § ¥-111 68 § B-108(C)
(Satch Hurd
1986 Supp.y
Indtana Ind. Code. Ann, § 22-9-1-2 § 22-9~1-3(0) § 22-9-1=-6(%)(2) NPUF
(1986) and and
§ 22-9-1~6(§) and|$ 22~9-1-6(n)
L8 22-9=-1(X)(1)
lous lova Cods. Ann, § 601A.6 § 6UA.LS(L) § hDLIALLG § 6LTALIS(B)(a)(8)
(1987 Supp.) § bULA,12 and
§ bULA.NG(S)
Yansas Kan, ftats. Ann, § 44=-1001 § L4-1005 and § Lé-1011 NPWF
(198% Supp.) and § 44=-2010
§ 4=-1009
Keatucky Ky. Rev, Stats. § 207.150 § 202,200 § 207,230 $202.230(1)
Aun. and
(9806 Supp.) § 202,210

(4!
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PRONIBITS EHPLOYHMERT

tuucrnuans T0 KFMEDY VIOLATIONS

PFROVIDES FOR

STATE BISCRIMINATIUN OF ATIURNZYS®
HARLICAPYED PERMUND AUBIRLSS YATIVE JUDICLAL FEE
Luulslana La. Civ. Code Ann 48 § 2252 and NYUF 46 § 2256(A) a6 8 2236(8) and
(1487 Sopp.) 46§ 2254(C) (c)
Halng He. Rev. Stats. 5 § 4571 and 5 § 4611 58 4012 S5 § L6ld
Ann. s & 4822 sub. & #rd
(1986 Supp.) and 5 8 4622
S § 4621
Haryland Hd. Ann. Sode. Are. 498 § 14 and Art. 498 8 9 Art. 4I8310(4) RPUF
(19806 ATl. 498 § 16 and
Are. 498 8 12
Haxsachiusetes Hast. Cen. Lavs Chap. 1518 § & subd. 16 Chap. 1518 § S [Chap. 1518 % b} Chap. 151e § 9
Anite and
(1985 Supp.) Chap. 1518 § 9
Michipan Hich. Comp. Laws $ 3.11ue $ 37.100 § 2. 0k06 § Y1.160H(D)
Ann. aund
(1986 Supp.) 7 37,1607
Hinnesota Hinn. Sctat. Anu. £ 363.03 and § 363.00 § 363.072 § 36).14 subd )
(1987 Supp.) § 3063.12 and
§ 363.14
o a
JbL <
O
. . . .
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PROHEBETS EMPLOYMENT PROCFDURES TO REMEDY VIOLATIONS PRUVIDES FOR
STATE DISCRIMINATION OF o ATTORNEYS?
HWAHDICAPPED PERSONS MEINEISTRATIVE JUbLC AL FEES
Hissisippt Hiss. Code. Ann. NPHF NPHF NPHF NPUF
(1986 Supp.)
Hissourt Ho. Ann. Stat. § 213.055 § 213.075 § 213.085 § 213.111(2)
(1987 Supp.) and
§ 213,111
Hontana Hont. Code. Ann. § 49-1-102 § 49-2-50! § 43-2-509 § 49-2-505(4)
(1983) and and
§ 49=2-20) § 49-2-509(3)
Nebraska Neb. Rev. Stac, § 48-1101 § 48-1117 § 48-1120 § 48-1120(6)
) (1986 Supp.) and and
] Y 4B=-1104 § 4HE-1118
Nevada Nuv. Rev. Stat. § 613.330 § 613.405 § 613.420 NPUF
(1986)
New Hampshire N.B. Rev. Scac. § 354=-a:1 § 154-A:9 § 354=~A:10 NPUF
Ann, and
(1986 Supp.) § 354-A:2
§ 354-a:8
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PROHEIB 15 EHPLOYMENT

PROCEDURES TO REMEBLY VIOLATIONS

PROVEDES FOR

ERIC

DISCRIBINATION OF ATTORNEYS'
HANDLCAPPED PERSONS ADMENISTRATREIVE JUDLCTAL FEES
New Jersey N..J. Scat. Ann. § 10:5-4.1 § 10:5-13 § 10:5-13 § 10:5=-27.1
(1986-87 Supp.)
New Hexfco N.M. Stat. Ann. § 28~1-7 § 28-1-10 § 28-1-13 § 28-1-11 sub. K
(1985 Supp.)
1986 N.M. Laus
New N.Y. Executtfve § 296 § 297 § 297(9) and NPWF
York Lav Consol, § 298
(1987 Supp.)
North Carvltina N.C. Gen. Scat. § 143-422.2 and Y 143-422.3 5 168A-1] § 168A-11(d)
(1985 Supp.) § 168A-2 and
§ 168A-5
North OUakvta N.U, Cent. Code. § 14-02.4-02 § 14-02,4-21 § 14-~02,4-19 § 14-02.4-20
(1985 Supp.)
Ohfo Ohiv Rev. Ann. § 4ll12.02 § 4112.05 § 4112.06 NPWF
(1986 Supp.)
- t
N [: (@)
o L v




PROAEBITS EMPLOYMENT
DISCRIMINATION OF
HARDECAPPED PERSONS

PROCEDURES TO REMEDY VIOLATIONS

ADHINISTRATLVE

JUBECIAL

PROVIDES FOR
ATTORNEYS®
FEES

Cklahoae

Okla. Stat. Ann.
(1987 Supp.)

25 § 1302

25 § 1502

25 § 15v6

25 § 1505(c)(8)
and °
25 § 1506(b)

Oregon

Or. Rev. Stat.
(1985)

§ 659.425

§ 659.040
and
§ 659.435

§ 659.085
and
§ 659.095

§ 659.121(1)

Penusylvunia

Pa. Cons. Scat.
Ann.
(1986 Supp.)

43 § 955

43 5 959

43 § 960

Rhvde Ll¥land

Rels Gen. Laws
(1986)

$ 28~5-24.,1
and
§ 28-5-28

§ 28-5-24

South Carolfna

S.C. Codu. Anmn.
(1986 Supp.)

$ 43-33-520
and
§ 43-33-530

§ 43-33-550
and
§ 1-13-90

§ 43-33-540
and
§ 1-13-90(d)(6)

§ 43-33-540

Ten*essce

Tenn. Code. Ann.
(1986 Supp.)

NPUF

NPHF

HPHF
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PRONIBLTS EMPLOYHERT PROCEDDRES TO _REMEDY VIOLATVONS PROVIDES FOR
STATE DISCRIMINATION OF ATTORHEYS'
NHANDICAPPED PERSONS ADHINISTRATIVE JOOICIAL FEES

Utah tUtah Codu. Ann. § 34=35-6 § 34=-35-7.1 § 34=35-8 § Ju=35-7.1(312)

(1986 Supp.)
Vermont Vt. Stat. Aun. 21§ 495 21 § 495b 21§ 495b(b) 21 § 495b(b)

(1984 Supp.) and

9 § 2460

Virginia Va. Code. § 51.01-51 NPUF § 51.01-46 § 51.01-46

(1986 Supp.)
Wushington Hash. Rev. Codv. § 49.60.010 § 49.60.230 § 49.02.030(2), § 65.60.030(2)

Ann. and § 49.60.260 v

< (1987) § 49.60.030 and
§ 49.60.270

Hest Virplnla H. Va. Codu. § 5-11-2 § S=11-10 § S=11-11 $ S=11-13(c)

(1987) and and 7

§ 5=11-9 § 5-11-13 .

Wisconsin Wis. Stat. Anm. § 131 2/

(1986 Supp.) § 1321 § 111.39 § 111.39% NPWYF

and
§ 111.322

2/ See Watkins v. lLabor and Industry Review Com

O
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'n, 345 N.W. 24 482, 117 wis. 24 753 (1984).

EapToyaeat Act, to make pruvailing party “whole,” Is to allow the avarding of reasonahle attoruey’s fees.
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PRONLIBITS EMPLOYMENT

PROCEDURES TO REHE

Y VIOLATIONS
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\
PROVLOES FDR!

STATE OISCREMINATION OF ATTORNEYS'
HANOICAPPED PERSONS ADHINESTRATIVE JUotCiaL FEES
HWyoning Wyo. Stat. § 27-9~-105 § 27-9-106 § 27-9-107 NPWF
(1985 Sopp.) and .
§ 27-9-108

H. Ann Wolfe

Paralegal Specfalisc
Aoeclcan Law vivision
Hay 31, 1987
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STATEMENT OF HON. MARIO BIAGGE, A REPRESENTATIVE IN-
CONGRESS-FROM THE STATE OF NEW YORK

Mr. Biager Thank you, Mr: Chairman. As I said before, 1 would
Jike to commend you on your lesdership, not simply because of the
expeditious manner in which you have treated this legislation, but
compassion for the rights of an estimated 5 million cancer survi-
vors in this Nation. This is the second successive Congress that you
have conducted hearings on legislation that I have authored to
outlaw employment discrimination against cancer survivors.

Today your subcommittee will discuss my new bill, H.R. 1546, the
Cancer Patient Employment Rights Act, which has been cospon-
sored by 94 Members of this House. I hope we may be able to go
forward from this point and get some affirmative action on the bill.

Let’s walk through this process. It is difficult to comprehend the
horror and fear an individual experiences when he or she is first
diagnosed as having cancer. That person knows all too well that
the toughest battle of his or her life has commenced. Thousands
will fight the battle against this dreadfui disease and will win.
Cancer no longer carries the death sentence it once did—at least
not medically. Unfortunately, even if the medical consequences are
favorable, the diagnosis of cancer still translates into a type of
death sentence for the person seeking to maintain their position, be
rehired, or just plain find employment.

My legisiation has as its main objective to dispel, if not repudi-
ate, the myth about the cancer survivor’s role in the workplace.
The very fact that we have an increasing number of cancer survi-
vors is a testimonial to the remarkable progress that researchers
and those in the medical profession have made in recent years. One
out of every two persons diagnosed with cancer will be cured. The
fact that more than 25 percent or close to 1 million cancer survi-
vors still encounter discrimination in the workplace after being
cured is testimony to the remarkable lack of progress we as a socie-
tﬁ have made in permitting the full recovery of cancer survivors
through our full acceptance of their value.

Discrimination in the workplace shows itself in many ways to
the cancer survivors. Some individuals have been demoted to posi-
tions of less authority, responsibility and salary. Others have had
thair medical insurance benefits drastically cut back or even
dropped in total. Some cancer survivors have known the degrada-
tion of being physically moved to an area in the office away from
other employees, while still others have been fired outright from
their positions for no reason other than that they have a history of
cancer. Lastly, we might never know the true figure of how many
individuals are never given the opportunity to work at all because
of a cancer history as a child or a young adult.

I believe that the time is long overdue for us to address this issue
on the Federal level. It is reported by the year 1990 one out of
every 1,000 children reaching the age of 20 will be a childhood sur-
vivor of the disease. If we as a Nation continue to ignore the fact
that so many Americans are being discriminated against, many of
our children will never have the opportunity to aspire to success-
ful, rewarding careers. It is difficult to fathom that we will contin-
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ue to blatantly discriminate against such a large portion of our
population.

I offer my legislation as a pioneering step forward in this devel-
oping area of national concern. Under my bill, an individual will
have the right to bring civil action against an employer, should the
employer engage in any of the following practices which would be
deemed unlawful under the proposal: fail or refuse to hire, deny a
promotion or fire an individual because of a cancer history; segre-
gate or classify employees in any way because of a cancer history;
administer and act upon the results of an ability test, if the test is
designed or used to discriminate based on a history of cancer; re-
taliate against an employee if the employee questions the employ-
er’s practices; or fail to provide reasonable accommeodations for an
employee to fulfill job requirements.

One should note that H.R. 1546 is not only designed as a punitive
bill. Its other purpose is to help enlighten and educate our Nation
about the value of cancer survivors in the workplace. My bill does
not provide special treatment for cancer survivors. It does provide
for equal treatment in the workplace for these individuals. These
survivors are entitled to and should be granted the same protection
under the law as every other American wishing to work.

The cancer survivor has shown remarkable strength and cour-
age. They are individuals who have demonstrated an ability to
fight difficult battles, yet without passage of legislation such as
mine, they will be fighting the battle against employment discrimi-
nation with one hand tied behind their back. It is my hope that
H.R. 1546 will enlighten those who fear the word cancer and, as
such, the cancer survivor—and increase public awareness of the
employability of these courageous individuals.

On a personal note, I have found this issue to be one of the most
critical that I have dealt with during my 18 and one-half years in
the Congress. I have been awestruck by cancer survivors I have
met during the 3 years I have been involved in this effort. They are
men and women, young and old, rich and poor, black and white,
with a tremendous sense of purpose in their lives. They come
before this Congress with a simple plea: Give us a fair shot to fully
relish our triumph over cancer. The victory over cancer is a hollow
one if it does not include full employment rights. Our society dis-
plays great hypocrisy if we work so diligently to find 2 cure for
cancer, only to turn around and allow employment discrimination
against those people who have been cured to continue.

At this point I would ask unanimous consent that the written
statement of Richard A. Kosinski, a cancer survivor, and happily
one who fought and won the battle of discrimination in the work-
place and who is here today, be included in the report. Although he
had a Master’s degree and solid work experience, Mr. Kosinski was
unable to convince any employer of his ability to work and in fact
to excel in a position. For the past 2 years he has been employed at
the Niles Township Sheltered Workshop in Skokie, Illinois. Like
most cancer survivors, Richard Kosinski reports to work with more
regularity than his co-workers. Cancer survivors want to work, and
they need to be productive. Let me specifically state that he is in
Washington using his earned, much-deserved vacation time, and I
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am sure that the members of the subcommittee will find Mr. Ko-
sinski’s testimony inspiring.

Lastly, I would request unanimous consent that the written
statement of Susan Weintraub Nessim and that statement submit-
ted by CANCERCARE, Inc., be included in the report as well. A
victim of employment discrimination based on her cancer history,
Susan is the founder of CANCERVIVE, a nonprofit organization
which is dedicated to educating the public, the medical profession
and government about the obstacles facing former cancer patients.
CANCERCARE, Inc., is a national organization which assists the
cancer patient and his or her family.

Mr. Chairman, I again thank you for having the hearing and
giving me the opportunity to discuss this terribly important sub-
Jject.

Mr. MarTingz. If there is no objection, Mr. Biaggi’s request will
be agreed to.

[The prepared statement of Hon. Mario Biaggi follows:]
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PREPARED STATEMENT OF THE HONORABLE MARIO BIAGGI, A REPRESENTATIV.

IN CONGRESS FROM THE STATE OF NEW YORK

Mr. Chaimman, may I first express my appreciation to you and the
merers of the Subcammittee on BEmployment Opportunities, for having
scheduled this hearing today, on H.R. 1546; the Cancer Patient's
Bmployment Rights Act. In addition, I would like to personally thank
you for having cosponsored this legislation, which I am happy to reportenjoys
bi-partisan support, having been’ co~sponsored by 94 members of the House.

Cancer — it's a word which strikes fear in tie hearts of all of
us., It is difficult to comprehend the terror an individual experiences
when he or she is first diagnosed as having cancer. That person knows
all too well that the toughest battle of his/her life has just cammenced.
However, over the past several years, the news has been more and more
encouraging.  Medical breakthroughs have made it possible for more than
50% of cancer patients to be cured. Imagine, one out of every two
pecple who hear those frightening words from their physician, will later
hear that they are cured, free from the disease, and able to return to a
normal life. Thousands are fighting the battle against this dreadful
disease and winning. Cancer is ne longer the death sentence it once
was; at least not medically.

The problem is that for many of our cancer survivors, a "normal
life" means one of degrading discrimination in the workplace. At a time
when we as a nation have declared that cancer research is a medical
priority, it is an cutrage that almost 1 million cancer survivors have
already had to deal with employment discrimination, and another 5 million
Americans with a history of cancer face the very real threat of being
discriminated against when they return to work or seek employment.

These figures are staggering and the truth of the matter is that with
the headway we are making against cancer, the situation can only get
worse. The medical establishment estimates that 66 million Americans
will eventually develop cancer; one out of every four of us will contact
this hidecus disease. The need for this legislation is apparent and the
time is now.

Discrimination in the workplace for the cancer survivor can be
either subtle or overt, ranging from employment denial to wage reduction,
the cutback or exclusion from medical benefits, promotion denial and in
scme cases, termination from the position. The discrimination is broad-
based; it has no sexual preference ard strikes koth blue collar and
white collar employees. It knows no age restriction. While individuals
employed with the same company for many years have been discriminated
against by co-workers and supervasors, the real disgrace 1S that childhood
survivors of the disease are being denied admission to schools and the
opportunity to embark on any type of career.




32

Take for instance the person who suffered from childhood leukemia.
Although 65% of all such patients are able to lead @ normal life after
treatment, many schools deny them entry simply based on a cancer history.
wWhat chance does this individual have to aspire to a rewarding, fulfilling
career with any hope of realizing this dream?

One ray of hope has been the decision of the Department of Defense
to reevaluate it's long standing policy with regard to those cancer
survivors seeking entry into the military. As of March 31, 1986, Section
XX of the DoD Directive 6130.3 permits consideration of individuals who
have remained disease-free and off treatment for childhood cancers, for
a period of five years. At long last, at least one sector of our society
realizes that cancer can be cured and that cancer survivors can make a
meaningful contribution to our nation.

H.R. 1546 does not grant preferential treatment to cancer survivors,
nor does it make it mandatory that an individual be hired based solely
on his or her victory over the disease. This legislation allows an
individual who has been discriminated against in the workplace because
of his/her cancer history, to bring civil action against the employer.
The practices which would be deemed as wnlawful include:

1. Failure or refusal to hire, or deny a promotion or fire
an individual because of a cancer history.

2, Segregation or classification of employees in any way because
of a history of cancer.

To administer and act upon the results of an ability test if
test is designed or used to discriminate because of a
cancer history.

Retaliation against an employee if the enployee participates
in an investigation or hearing regarding the employer's
practioss.

5. Failure to provide reasonable accamodations for an employee
to fulfill the essential job requirements.

H.R. 1546 is also introduced in the hope that we will be able to
enlighten and educate our nation about the value of cancer survivors in
the workplace. These are hard-working, dedicated individuals who have
shown tremendous stamina and enviable courage.

ERIC

Aruitoxt provided by Eic:




33

After the long battle of fighting their disease, cancer patients are
perhaps better equipped to take on the rigors of full-time employment than
most employers believe. Studies show that employees with cancer histories
are generally more responsible, hardworking and productive. Between
1957 and 1971, the Mctropolitan Life Insurance Company tracked 74 of its
own eployees with a cancer history, or enployees who developed cancer while
working with the conpany. It was found that:

1. The tumover rate among employees with a cancer history
was no higher than the rate of pecple cancer-free.

2. No enployee in the cancer group was discharged for absentecism
or poor. performance .

3. Only 3% of the cancer employees were ever placed on disability.

The results of this stvly, conducted by 2 major insurance company should
prove once and for all that employment discrimation based on a cancer history
is more than sinply unjustified, but blantantly hypocritical in light of the
billions of dvllars spent each year on cancer research.

On a personal note, I have found this issue to be one of the most critical
and necessary that I have dealt with during my 18 yeaxs in the Congress. I
also know fixst hand the value of an individual who has battled cancer and
has won. My Executive Secretary in my district office, Ray levine, is a
cancer survivor. I have seen this courageous woman deal twice with the
news that cancer had been found. Through two major operations and hundreds
of hours of treatment, she never let it be known just how much she might
have been suffering. She reported to work, even during the most intense
phases of her treatment and continues, as she has since Janua.y 1969 to
be an important, vital member of my staff. How foolish to think that
sinply because she has a history of cancer, her dedication and praxiuctivaity
would be adversely affected. Ray levine is truly an inspiration to all of
us, and believe me there at times when my office just wouldn't operate
effectively without her.

In sumation, I would like to cormend those who have come here to
testify today and to share with us their experiences. With what we will
learn at this hearing, it will be difficult to argue that cancer survivors are
mot being discriminated against in the workplace and by failing to pass
legislation to outlaw these disgraceful practices, we as a nation sirply
cordone such policies. H.R. 1546 is necessary if the cancer survivor is
to know "total victory" over his/her disease and the prejudice he/she faces
in tho workplace.
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[The prepared statement of Richard A. Kosinski follows:]

PREPARED STATEMENT OF RICHARD A. Kosinski, NILES TOWNSHIP SRELTERED
WorksHoP, SKOKIE, IL

In 1980 I began an education which would foraver change the way I would view

nyself and the reat of aociety., In that year I developed teratocarcinoma of

the teatea. I eufferad the loaa of my left teaticle and, a few montha later,

the lymph nodea on the inaide of my apine. The aecond surgery was followed by

& two-year protocol of combination chemotherapy. During thia period, I diacovered
I had fewer frienda than I thought. People just atopped calling or coming to
visit., I viewed the conclucion of my cheswtherapy with a great deal of azbivalence.
My peraonal war againat cancer waa, “"knock on wood™. over. I had been victorious
over the “Big C*, But, what was next?

For some reasor. I never yuite underatood the effects of discrimination. I was,
after all, an educated, middle-clasa, white mala. I expected to have, at least,
an even shot at anything out there. Boy, waa I in for a surprise! At ficet I
2hought thrt aurvivel from cancer meant I was somcone apecial., At first, ‘I chose
not to conceal my health hiatory. I wanted people to know what I had experienced
becauaa, for me, it was meaningful. Unfortunately, it seesmed that many people,
espechni prospective employers, did not see it that way.

During the next three years, I had aubnitted aome 200 resumes and applications for
employment. I had a aolid record aa a good devalopment executive with a chein of
consecutive record years behind me. I also had a maaters degree. This did not

seem to matter. I suffered a two-year gap in my employment history which was due

to treatment for cancer.

I had a few interviewa. The people I spoke with seemed impressed by my qualifications.
M i i THe R

y previous supervisors had provided good raferencez. Very often they gmiled when

1 disclosed my experience with cancer. Some congratulated me on my victory. However,
there was either scmeone more qualified for the jobs or, I would not receive a callback
Even when I pursued the interviewer with repeated calls, the person was not available
and did not return my calls. Pleaae understand, no one ever said I was not being hired
because of my cancer history. I would have a difficult time provirg discrinination by
anything that was said. However, with time you get to know the look and the tone of
voicc which says, “Yeah, life is tough; but, it*s not my problem!*

Remenber, I was a man living at a time when competition was key and productivity, God.

LRIC
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2,

1 had lost half of what physically constitutas maaculinity. Hany paople I
encountarad did not balieve that diacrimination againat cancar patianta axisted.
Thay just conaidarad me lazy and worthlasa. Truthfully, I bagan to fesl that way
mysalf. I put on weight and neglactad to ahava. My daairs for aax left me
completaly. I thought about auicida twica. The aecond time I had aven worked out
tha plans. .

After aone uvez'. paychological and emotional Tavarsea, I slowly paated the placas
of my ahattered l1ife together. Tho anti-depresaant medication I waa taking had ao
increased my appetite that I weighed in at 200+ pounda! At the suggestion of one

of the faw good friends I had left, I applisd and waa intarviewed by Richard M. Haar,
Exacutiva Diractor of the Niles Township Shaitared Workshop, a prirate aocial aarvice
agency serving tha alderly and handicapped. I told Richard that I had experianced
tha aane feolings of rejoction and alienation as many of hia clients. Theraforxe,

I could understand hia "product” baetter than any other candidate. He gave me the
Job!

Having a jo% i a great deal more than Teceiving a paychack. It is setting the
alarm, gotting up, washing, ecating breakfast, gatting dressed, and having something
to look forvard to cach day. It adds structurs and meaning to a person‘a life.

It restorss confidence and salf-esteon.

I am forty pounds lighter now. I h.r'{(elt?, new group of friends and my groateat joy
cones from beling with thanm. A{xgg'g;tperhncinga":ejcction from wozen because of my
cancar history, I have started dating again. Suffice it to say my interest in sox

hag Teturnad.

One of tha thinga that kept me going was the friendship I developed with Representative
diagel who correaponded with mo during some of the tough times. With the information

! roceived from him and the material I gathered {rom other aources, I learnad that

the problem of discrimination was not unique to me. It wac experienced by at least
25% of all my fallow cancer survivors. Xnowing this gave me the courage to “go puulic*

with my story.
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3.

Gedng public was & graduats education on ths ignorance of ths general pudlic
concerning the survival of cancer patients. I did a press confarence for the
Illinoie Divislon of the American Cancer Socisty in December of 86. A reporter
for WBEZ Pudlic Radio in Chicego introduced me as somsons who "claims™ to be
cured from testicular cancer and referred to cancer as a "terminal illneea™, Wa

have much o do in the area of pudlic educstion.

I hsve besn withithe Niles Township Sheltsred Workshop for two years. I have

taken fewer days off than any of my co-workers. XNot only have I refrained froa

taking eick days, I hive not evex taken all my vacation time from last year.

I am using vacation time to he here for this hearing. When I do seo a physician
¢ dentist, it is on Snturdny‘n or after work. None of ths popular misconcsptiona
sut hiring cancer survivors have applied in my cass.

4 » my expstience with cancer has helped in the performance of my job., I
understand the need all psople have to fesl useful. We all want the same 2hings
froa H(e;.uork, good timea, coupanionship, an? lova. My story has bsen told
rany tixes in funding proposals to foundations and corporations, as Ambassador
of Mercy for United Way, as member of the Service and Rehabilitation Cosmittse

of NorthShore Americen Cancer Society, and the verioua miniatriea I have emdrzced.
Survival from cancer has given me a unique opportunity for personal growth.

Howsver, many of my brothers and sietera will not have a boas like Richard Haar to
give them a break. Some with childhood cancers may be haunted into adulthood by

x thoir health historiea. It is very clear to ©3 that pudlic attitudes have not
kept pace with the advancea in medicine. Legislation has aluays preceded z change
in social sttitudes about any minority. In Illinois, & cancer hiatory ia now
considered a hancicap and ao we sre afforded the sane protection from diacrimination
as aly other handicapped person. Illinois hae also passed a Comprehensive Haelth
Insurance Plan to give us access to major medical coverags.

But, public awareneaa that cancer need be only a temporary condition izimef:rcflacted
in the fact that, in Illinoia, we muat be regasied as handicappad to be guatantesd

equal rights. We are, in fact, a minority and, a vary large ons at that. We need
protection at the Federsl lsvel which guaranteea us ths sams legal Tecourse as Women,

4(
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blacks, Hispanics, the handicapped, and other minorities. It is shocking to me
that tnis legislation did not receive more attention when it was introduced in

the 98th Congress back in *84, I saw no "letters to the editor” from prominent
people in the cancer research field advocating survivors' tights. Some 66 million
Amaricans have experienced the horror of cancer in their lives; yet, we have spant
80 much time and money focusiny cn cures, that we have aba:*.done_d those who validate
our efforts. ,

We need to educate employers, care-givers, and the public at large concerning the
truth about cancar survival. Most importantly, we need to pass H,R., 154§ as an
important first step in insuring our right to remain productive partners in our
nation's economic progress.

Respectfully submitted by Richard A. Kosinski 6/17/87
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[The prepared statements of Ms. Nessim and CANCERCARE,
Inc., appesr at the end of the hearing.]

Mr. MArRTINEZ. Mr. Gunderson, do you have a statement?

Mr. GUNDERSON. No.

Mr. MARTINEZ. Mr. Jontz?

Mr. JonTz. Mr. Chairman, let me simply take this opportunity to
commend the gentleman from New York, Mr. Biaggi, on introduc-
ing this important legislation, and commend you on holding this
hearing, and I am looking forward to hearing the witnesses this
morning.

Mr. MarTiNEZ. Thank you, Mr. Jontz.

With that, we will call the first panel, which consists of Barbara
Hoffman, Coalition for Cancer Survivorship, a cancer patients’ em-
ployment rights program; Grace Monaco, with White, Fine & Ver-
ville; and Tim Calonita, a cancer survivor, Mineola, New York. We
will begin the testimony with Barbara Hoffman.

STATEMENT OF BARBARA HOFFMAN, ESQ., COALITION FOR
CANCER SURVIVORSHIP

Ms. HorrFMAN. Thank you. Mr. Chairman and members of the
subcommittee, my name is Barbara Hoffman. I am a disability
rights attorney and a member of the board of directors of the Na-
tional Coalition for Cancer Survivorship. The National Coalition
for Cancer Survivorship is a national clearinghouse for grassroots
organizations and individual survivors, engaged in community de-
velopment, public education, and legal and psychosocial research
designed to enhance the quality of life of the growing number of
cancer Survivors.

My testimony today is on behaif of the more than 5 million
cancer survivors in the United States, more than 3 million of
whom have won their fight against cancer. My definition of a
cancer survivor attaches at the time of diagnosis.

The Cancer Patients’ Employment Rights Act, H.R. 1546, will
bring social, political, and economic practice in line with medical
fact. At least 25 percent of all individuals with a cancer history,
more than 1 million people, experience some form of employment
discrimination solely because of their cancer history. This disparate
treatment includes dismissal, denial of new jobs, demotions, loss of
benefits such as insurance, undesirable transfers, isolation and hos-
tility in the workplace, and mandatory medical examinations unre-
lated to job performance.

Why, after struggling with such a grueling illness, do at least 1
million people face invidious discrimination? Because the general
public still believes three myths about cancer.

Mgyth number one is that cancer is a death sentence. The impact
of this myth is that employers are hesitant to invest in an individ-
ual they believe will die imminently. Insurance companies skyrock-
et rates or refuse to insure at all. Banks deny loans, and society
iiiifsallows long-term planning on the assumption of a short-term

e.

The fact is, approximately half of all individuals in the United
States diagnosed with cancer this year will overcoine the disease.
For individuals under the age of 55, those most likely to need em-
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Sloyment, survival rates arc even higher, with rates of over 80 and
0 percent for some types of cancer. There is life after cancer. It
should be a life full of quality and equal opportunity, not one of
narrow prejudices and stunted dreams.

The second myth is that cancer is contagious. The impact of this
myth ig that fellow workers physically and emotionally isolate
those with cancer, and employers succumb to co-workers’ demands
to fire or transfer cancer survivors. '

The fact is that cancer is not contagious. It cannot be transferred
by cough, sneeze, casual touch, sex, or shared workplace.

‘fhe third myth is that cancer survivors are an unproductive
drain on the economy. The impact of this myth is that the em-
Floyed are fired, demoted and denied benefits. The unemployed are
aced with remaining so or considering lying about their medical
history, and the underemployed are drained of their self-esteem.

The fact is, decades of studies have confirmed that cancer survi-
vors have the same productivity rates as other workers. Eighty per-
cent return to work after diagnosis. Millions of individuals remain
as productive after a cancer diagnosis as they had been before.
They are gold medal Olympic athletes, authors, actors, ambassa-
dors, our current President, and Members of the 100th Congress.
They are you, your neighbor, spouse, associate and child.

Public and professional education will help dispel these myths,
but because these myths are uniquely associated with cancer and
because cancer survivors face widespread discrimination not faced
by individuals with other medical conditions, laws specifically de-
signed to prohibit cancer-based discrimination are needed to pro-
vide remedies, or discrimination will inevitably persist.

The Cancer Patients’ Employment Rights Act is necessary be-
cause there currently exists no uniform prohibition against cancer-
based discrimination. The Federai Rehabilitation Act of 1973 ap-
plies only to certain recipients of Federal funds and prohibits dis-
crimination based on handicap, a term which does not encompass
many cancer survivors. Coverage of State discrimination laws
varies widely, with only a few States such as California expressly
prohibiting cancer-based discrimination. Because discrimination
against qualified cancer survivors is a national problem, it requires
a Federal solution.

H.R. 1546 is the most appropriate solution. This bill requires that
all qualified workers be afforded equal job opportunities, by explic-
itly prohibiting discrimination based on cancer history. Because
this bill will require employers to evaluate employees according to
their individual qualifications instead of their often irrelevant med-
ical histories, it will eliminate medical exams that are unrelated to
job performance.

Many personnel policies prohibit employment of individuals
within 5 years of treatment or with any cancer history at all. H.R.
1546 will prohibit policies such as these which ignore an individ-
ual’s actual abilities and treat all cancer survivors as criminals,
forced to serve a 5 or mo»e year sentence of unemployment and
social ostracism. H.R. 1540 fairly and appropriately balances the
rights of employers to hire only qualified workers with the rights
of cancer survivors to be considered according to their individual
qualifications, and not destructive mythology.
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By increasing employment opportunities for all qualified individ-
uals, H.R. 1546 will increase the number of wage-earning taxpayers
and decrease the number of people needlessly receiving disability
and unemployment benefits. The Cancer Patients’ Employment
Rights Act will generate more accurate information about the sur-
vivability of cancer and will promote the full rehabilitation and in-
tegration into society of the more than 5 million individuals with a
cancer history.

More than 100 years ago, President Grover Cleveland concealed
his surgery for mouth cancer by telling the public he needed a
little dental work. Today, aithough the President of the United
States can disclose his cancer history without fearing dismissal or
national panic, the average employee still must remain in the
closet for fear of financially and emotionally draining discrimina-
tion. Despite dramatic gains in cancer survivorship, this irrational,
cruel behavior is still commonplace today.

One year ago, the 99th Congress and the National Conference of
Mayors passed resolutions recognizing the scope of cancer-based
discrimination and expressing the need for a legislative solution.
H.R. 1546 is that solution. I urge you to give it your full support.

Mr. Chairman, I commend you for holding this hearing and I ap-
preciate the opportunity to testify in support of this important leg-
islation.

[The prepared statement of Barbara Hoffman follows:]
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Mr. Chairman and members of the Subcommittce, my name is Barbara Hoffman. Iam
a disability rights attorney and a member of the Board of Directors of the National
Coalition for Cancer Survivorship.

The National Coalition for Cancer Survivorship is a national clearinghouse for
grassroots organizations and individual survivors engaged in community development,
public education, and legal and psychosocial rcseirch designed to enhance the quality
of life of the growing number of cancer survivors.

My testimony today is on ochalf of the more than five million cancer Survivors
in the United States, more than three million of whom have won their fight against
cancer~ My definition of a cancer survivor attaches at the time of diagnosis.

The Cancer Patients’ Employment Rights Act, H.R. 1546, will bring social,
political and economic practice in line with medical fact.

At least twenty-five percent of all individuals with 2 cancer history, more than
one million people, experignce some form of cmployment discrimination solely because
of their medical history. This disparate treatment includes dismisszl, denial of
new jobs, demotions, loss of bencfits such as insurance, undesirable transfers,
isolation and hostility in the workplace, and mandatory medical examinations
unrelated to job perfornance.

Why, after struggling with such a grucling illness, do at least onc million
people face invidious discrimination? Because the general public still believes
three myths about cancer.

Myth number one is that cancer is a death sentence’ The impact of this myth is
that cmployers arc hesitant to imvest in an individual they believe will die
imminently,  insurance companics sky rocket rates or rcfusc to insure at all, banks
deny loans and socicty disallows long-term planning on the assumption of a short-term
tife.

The fact is approximately half of all indivibduals in the United States diagnosed
with cancer this year will overcome the disease.” For irdividuals under the age of
§5 -- those most likely to need cmployment - survivall rates are cven higher, with
rates of over 80 and 90 percent for some types of cancer.

There is life after cancer. It should be a 1ull life of quality and cqual
opportunities, not one of narrow prejudices and stunted dreams.

The second myth is that cancer is contagious. The impact of this myth is that
feliow workers physically and cmotionally isolate those with cancer and employers
suecumb to co-workers' gcmands to fire or transfer cancer survivors. The fact is
cancer i$ not contagious. It cannot be transferred by cough, sneeze, casual touch,
sex or shared workplace.
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The third myth is that cancer survivors are an unproductive drain on the
cconomy. The impact of this myth is that the employed are fired, demoted and denied
benefits, the uncmployed are faced with remaining so or considering lying about
their medical history, and the underemployed are drained of theis sclf-esteem.

The fact is, decades of studies have §onfirmcd that cancer survivors have the
same pro?gctivny rates as other workers. Eighty percent return to work after
diagnosis. Millions of individuals remain as productive after a cancer diagnosis
as they had been before. They are gold medal Olympic athletes, authors, actors,
ambassadors, our current President and members of the 100th Congress. They are you,
your neighbor, spause, associate and child.

Public and professional education will help dispel these myths, but bccause
these myths are uniquely associated with cancer and because cancer survivors face
widespread discrimination not faced by individuals with other medical conditions,
laws specifically designed to prohibit cancer based discrimination are needed to
provide remedies where discrimination will inevitably persist.

The Cancer Patients’ Employment Rights Act is necessary because there currently
cxists 0O uniform prohibition agamst cancer based discrimination. The Federal
Rehabilitation Act of 1973 applics only to certain recipients of federal funds and
prohibits discrimination based on "handicap®, a term which does not encompass many
cancer survivors. Coverage of state discrimination laws varies widely, with only a
few states, such as California, expressly prohibiting cancer based discrimination.
Because discrimination against qualified cancer survivors is a national problem, it
requires a federal solution.

H.R. 1546 is the most appropriate solution. This bill requires that all
qualified workers be afforded equal job opportunities by explicitly prohibiting
discrimination based on cancer history. Because this bill will require employers to
evaluate employees according to their individual qualirications instead of their
often irrelevant medical histories, it will eliminate medical exams that are
unrelated to job performance.

Many personnel policies prohibit employment of individuals within five years of
treatment Or with any cancer history at all. H.R. 1546 will prohibit policies such
as these, which ignorc an individual’s actual abilities and treat all cancer
survivors as criminals, forced to serve a five or more year sentence of unemployment
and social ostracism. H.R. 1546 fairly and appropriately balances the right of
employers to hire only qualified workers with the rights of cancer survivors to be
considered according to their individual qualifications, and not destructive
mythology.

By increasing employment opportunities for all qualified individuals, H.R. 1546
will increase the number of wage carning tazpayers ard decrease the number of people
needlessly receiving disability and unemploymeat benefits. The Cancer Patients’
Employment Rights Act will generate more accurate information about the
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survivability of cancer and will promote the full rehabilitation and integration into
society of the more than five million individuals with a cancer history.

Nearly 100 years ago, President Grover Cleveland concealed his surgery for mouth
cancer by telling the public he needed 2 little dental work. Today, altnough the
President of the United States can disclose his cancer history without fearing
dismissal or national pamic, the average employee still must remain in the closet for
fear of financially and emotionally dramning discrimination. Despite dramatic gains
1n cancer survivorship, this irrational, cruel behavior 15 still commonplace today.

One year ago, the 99th Congeess and the National Conference of Mayors passed
resolutions recognizing the s°°i’f of cancer based discrimnation and expressing the
need for a legislative solution. H.R. 1546 is that solution. I nrge you to give
it your full support.

Mr. Chairman, I commend you for holding this hearing and appreciate the
opportunity to testify in support of this important legislation




1. See attachment.

2. Amcrican Cancer Socicty, 1987 Facts and Figures.

3. See. Employment Discrimination Against Cancer Victims and the Handicapped.:
Hearing-on H.R. 370 and H.R. 1294, The Cancer Patients Employment Rights Act. Before
the Subcommittee on Employment Opportunities of the House Committee on Education and
Labor, 99th Cong., Ist sess. 2-4 (1985) [kereinafter cited as House Hearing on H.R.
1294). The 25% figurc is a conscrvative estimate. Eg., 2 five-year swdy of the
work cxpericnces of 344 workers and youths with cancer historics found that 54% of
white-collar respondents described work problems that they attributed to cancer, 84%
of the bluc-collar respondents identified such work problems and 51% of the youth
reported discrimination at work or school. F. Feldman, Work and Cancer Health
Histories (University of Southern California, Los Angecles: 1982), summarized in the
proceedings of the 1982 Western States Conference on Cancer Rehabilitation in San
Francisco. A Stanford University study of 403 Hodgkin's ciscase survivors found that
43% of the survivors experienced difficultics at work that attributed to their cancer
historics. P. Fobair, R. Hoppe, J. Bloom, R. Cox, A. Varghese and D. Spicgel,
"Psychological Problems Among Survivors of Hodgkin's Discase”, Jourrnal of Clinical
Oncology, May, 1986. A study by the California Division of the American Cancer
Socicty found that most California corporations and governmental agencics
discriminatc against job applicants with a history of cancer for a period of three to
ten years after treatment. Hoffman, "Employment Discrimination Based on Cancer
History: The Neced for Federal Legislation,” S9 Temple Law Quarterly 13 (Spring,
1986), hereinafter "Hof fman.*

4. See Hotfman, supra at note 3, at 3, note 11,

5. House Hearing on H.R. 1294, supra notc 3, at 16 (statemen: of Robert J. McKenna,
MD.). Until present myths about cancer are dispelled, discrimination based on
cancer history will be inherent in society. Author Susan Sontag comments that cancer
has become the tuberculosis of today:

As long as a particular discasc is treated as an evil, invincible
predator, not just a discase, most people with cancer will indeed
be demoralized by learning what discase they have. The solution
is hardly to stop telling cancer paticnts the truth, but to
rectify the conception of the disease, to de-mythicize it.

When, not so many decades ago, lcarning that onc had TB was
tantamount to hecaring 2 scntence of death -- as today, in the
popular imagination, cancer cquals death -- it was common to
conceal the identity of their discase from tuberculars and, af’:r
they died, from their children... Conventions of concealment with
cancer arc cven more strenuous. In France and Italy it is stitl
the rule for doctors tc communicatc a cancer diagnosis to tie
patient's family but not to the patient; doctors consider that the
truth wili be intolerable to all but ecxceptionally matuce and
intelligent patients... Since getting cancer can be a scandal
that jeopardizes onc’s love life, onc's chance of promotion, even
one’s job, patients who know what they have tend to be extremely
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prudish, if not outright secretive, about their discase.
S. Sontag, lllness as Mctaphor 7-8 (New York: 1977).

Sontag also writes that modern medical advances will help improve cancer’s
connotations: “[Clancer will be partly demythicized; and it may then be possible to
comparc somcthing to a cancer without implying cither a fatalistic diagnosis or a
rousing call to fight by any means whatever a Iethal, insidious enemy." Id. at 84.
Cancer will no longer be viewed as a "demonic pregnancy” or serve as the standard
cuphemism in obituarics for "dicd after a long illness.” /d. at 14.

6. American Cancer Socicty, 1987 Facts and Figures.

7. M.

8. See generally, National Institute of Health, U.S. Dept. of Health and Human
Services, Pub. No. 84-2612, Cancer Preveation Research Summary: Viruses 4 (1984)
(viral infections that increase risk of cancer may be contagious, but cancer jtself
is not contagious).

9. For cxample, 2 1960's survcy by the Bell Telephone System of morc than 900,000
Bell cmployces found that cach year 1.67 employees per thousand had seven or more
days of illness related to malignancy, Of those employed at the time of their cancer
diagnosis, 81.2% rcturned to work. Only 4.1% were permanently disabled while 14.7%
died of cancer before returning to work. Cancer survival rates have increased
considerably in the two decades following the Bell survey. See Fobair, supra note 3
at 1-2, for a brief discussion of the Bell survey.

A study by the Metropolitan Lif= Insurance Company, conducted between 1952 2nd 1972,
concluded that the work performance of people who were treated for cancer differs
little from that of others hired at the same age for similar assignments.  When
comparcd with other employees of the same age, the turnover, absence, and work
performance of cancer paticnts were satisfactory. In addition, no employees hired
after treatment for cancer died during the observation period. Metropolitza Life
Insurance Co., Statistical Bullctin 5-6 (1973).

10.  H. Crothers, "Local Problems/Local Solutions,” Workshop on Employment.
Insurance and the Cancer Patient, American Cancer Socicty (New Orlcans: 1986).

1. United States Conference of Mayors, Junc, 1986, Resolution No. 21; United
States House Concurrent Resolstion No. 321 (unanimously passed both the House of
Representatives and the Senate in September, 1986).
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THE IMPORTANCE OF.A
NATIONAL COORDINATING EFFORT

In response lothe $1gn ficant special needs of a burgeoning cancer survivor population, independent
and have arisenin Vanous COMMUDItiEs across the country. Although
most of lhag crpmzauons have been in existence less > ten years, many of their members are
already developing high levels of ise in working with support groups and various aspects of sur-
vvorship. Many groups are led by indivduals who are th fves cancer supvvors. On a different
level, a numbet of survivors are publishing books and articles that define the issues and concerns of
sumvorshup and offes guidance, Some are statting private practices in counseling and related areas to
help others Ivng with cancer. A few national organizations, such as Cancer Care and The American
Cancer Society, and a number of local health care facilities are further expanding their programs to ad-
dress issues of survivorship — and there 15 even a national news magazine for cancer supvors, COPE,
now in its first year of publication.

Throughout the countty, more and morte Organizations are working in the area of survivorship. Most
of them are smail local units; many are merely neighborhood support groups, which are perhaps the
heart of this movement. Others ace larger, addressing the needs of speaific segments of the cancer
populations, such as survivors of breast cancer or persons dealing with childhood cancers. Stll others
address specific concerns, such as the emotional needs of cancer survivors in treatment, employment
rights, of insurance jssues.

There is plenty of evidence that the moveme. has already been vety productive, In the area of
publishing alone, a number fine newsletters and other small publications have been produced, as wel
23 books, periodical aticies, and other educatisnal materials Each indmdual, agency, and orgamiza-
uon working in survivorship has something valuable to offer; all of them together could be a tremen-
dous resource to each other. But that rescurce has never been utilizéd because, in the p.m. most
groups and indnaduals have worked alone, in orwith ofthe
cancer population.

lronically, the strengti of lhe sumvorsh.p movement can be measured, in pant, by the fact that these
activities have developed Yy, without That, intself, 1sa sign that they are in
response 10 rea) needs and that the needs exist in communities across the country, This is a real
grassroots movement,

Nowthe s(rengxh of the movcmemcan be mumphed many times through a nationa! coordinating ef-
for, incividusls and organizztions, can ncrease lhe-r productmty through the ex-
change of 1deas, i mxenals, prog! groups that serve
specific segments of the cancer population can be made “accessible lo mernbers of suppon groups
across the country, while other groups — those that address specific 1ssues - can be enabled to tie in-
10 a network of thousands of survivor groups.

In spite of the tremendous amount of impressive work already being done, there are large segments
of the cancer population ot yet being reached. Many communities do not y=t have any resources for
the sur.vor populaton. This is especially true of small and rural areas and inner Gty
neighb 3xhoods where poor and minonty groups ¢ &. In communities that do have resources,
few puograms address the needs of longterm survivors; programs are usually designed for
survivon n tzestment,

The nussion, then, of NCCS is to s(reng'ben and broaden an already viable ~ancer sur-
vivorsh: » movement by creating a g system, 8 a channels of
commun “dlies, and creating a comprehensuve cleannghouse “on survivorship. It will build
on the .lIrcady wmy ach of its fachitaing the shanng of the ex-
1tng res.urces with the potentiat to multiply their productivity. NCCS will also encourage
the mov.mant to reach out to those who are cunenlly underserved, the poor and minonty
e, 5, those in communities with no sufvivor activitics, and the long-term sumvors.

Those involved in this movement can be proud of theu achievements. Working together through
INCC they now have an ojportumty (o enhance those achievement and to reach a larger pottion of
th sunavos pepul NCCS 15 2an 1mp { 4 in the future of survivors and in the future of

all who are involved in survivorship.




By Fitzhugh Mullan
Reprinted with permission from COPE magatine, November
1906,

Surviving. Nine letters that comprise a short word but a power-
ful concept.

Surviving is "o remain alive or existent,”” Webster’s tells us,
and also “to outhve” = to live , 1o keep on living, to
outlve ourselves, to outlive our diagnosis, to outlve, day by day,
what might have been. Surving is a potent idea, but one that
has been paid little heed in the field of cancer treatment.

When | was diagnosed as having a car.cer deep in the chest
Cavity, my mind nveted on two possibiltics: cure and death,
They seemed 1o be the options for my future, and | spent much of
mywaking lfe ruminating on them, It did not occur 1o me then,
of for some time, that these two notions were insufficient to
descnbe what was happening to me, ! was not cured and | was
;10( dead. Rather | was surviving — lnving on, existing and battl.

ng.

Survival was desperate oays of nausea and depression and
buoyant days of improved strength, 1t wat the anxiety of waiting
for my monthly chest X-ray and the joy of eating Chinese food for
the fist ume afier strugghng with radation burns of the
esophagus.

These reflections and many others are a jumble of memories of
a purgatory that was touched by sickness in afl its aspects butwas
neither death nor cure, It was sunvival — an absolutely predic.
table but ill defined condition that all cancer patients engage as
they struggle with their ilinesses.

There are what 1 call “seasons of suvival” = distinet stages
that all cancer patients go through as they cope with their ill.
nesses, The acute stage starts at the moment of diagnos's and
continues through the initial rigotous surgral, medical and
radiological treaments. This ““season,” more than the others, is
recognized for the support shown the newly dugnosed patient.

The period of extended survival that follows the acute stage is
less well recognized. Qut from under the initial treatments, the
person with cancer now sets about trying to resume some
semblance of normal actmty. Yet this is a time of diminished
physical strength and exercise capacity. Problems such as a lost
body part, missing hair and lost weight now have to be dealtwith
in public and are set against the challenges of the home and the
work place. Since this second phase 15 not predominantly a
medicai one, doctors and nurses tend to play a much smafler sup.
port role. The result often leaves many patients and their lamibes
fending awkwardly for themselves in the ~healthy” world.

The third phase Is not cure but permanent sunival, an evoly.
tion to a penod when the activity of the disease or the Iikelihood
of its return is sufficiently small that the cancer can now be con.
sidered permanently arrested. The Humpty Dumpty idea of “as
800d as nevs” = a powerfully appealing notron for all cancer pa.
tients — simply does not happen For better and for wone,
physically a.d emotionally, the illness leaves a mark, a perma.
nent and imp legacy. P with oy ) and in.

[ Needed: An Agenda for Survivors™ ]

47

A LETTER FROM THE PRESIDENT
OF NCCS

Dear Friends,
1 want to welcome you to the National Coalition for Cancer
Survivorship — 2 new  organizition, a new idea, 2 new

Movement,

In October of 1986 twenty-five people met in Albuquerque for
an intensive weekend of exchange and debate. The subject was
ancet suvvorship, the art and science of lwing after the
dugnosis of cancer. All of the participa nts were involved in the
Hsue a5 Patients, as family, or as health care professionals, and all
were concerned about the absence of coordination and
collaborabon among groups and indwduals interested in
survivorshe, The spint that brought many of us to Albuquerque
is, in fact, captured by the accompanying article “Needed: An
Agenda for Survivon” reprinted from COPE magazine.

And, indeed, we lek Albuquerque with resolve — the resolve
to pool a portion of bur energies to build a network, an alliance
of people and groups from around the United States who work to
improve the quality of lfe, mutual support and opportunities for
cancer sunvivors. This is the National Coalition for Cancer
Survorship, the NCCS.

The fitst edition of the NCCS Newsletter is an important step in
the development of NCCS activities, In it you will find the NCCS
Charter, 3s well as more Information about the plans of the
organization and the writing of others concerned with
survivorship, pMost importantly, itis an invitation fot you to join
the NCCS. Without Your support, both in interest and in finances,
the NCCS will not succeed, We are counting on the dues of
organizations and indviduals 1o get the NCCS off the ground and
on the ideas and activities you share with us 1o give substance to
the network we intend to build.

So do get on the Blapevinel We look forward to working with
you,

Sincerely,

Fizhugh Meflan , M.OD.
President of the Board of Directors

Fitzhugh Mullan 18 a pedratrician and a member of the faculty of
the Johns Hopkins University School of Pul.. Health, He is the
author of the autobiographical book Vital Signs: A Young
Doctor’s Struggle with Cancer,

NCCS Newsletier

Pebliched by
The Nallonal Coalition for Cancer Survivorshlp
323 Cigth Strect SW
Albuquergue, KM 87102
(305) 7649334

The Natona) Coaftaon ke Cancer S is 3 retwork of independ:
organlzations snd Indnidusl working i the ares of cancer swppon and sur-
vhorihp The prmary 208 of NCCS i 10 penetate 3 Aatonwide aws, qness of
Survvorshio,

surance are common, survivors remain at nisk fot comp
from onginal treatments; and Jong-term health programs are not
well worked out.

commumcilag that theee Can be 3 wdrant, productive bée aker
the & " NOCS facil. Iy hose wivohie

d with Cancer survivorh, serves 35 2 dearinghouse for info and
materiabs O survivorsh, advocates the interests of Cances sunvivors, and pro
mates the sudy of sunvivonhy

There are five million sunavors in the United States today, Five
million, That is 2 percent of our citizenry; a popul Larger
than that in 39 of our states. Survivors necd to recognize thesr
common ground, map it and cultivate it, We need to stimulate
the development and use of mutual support groups and com.
munication networks, We need to be able to particpate in discus-
sions about national research priotities We need to be active
pohtically to see that laws are written 10 assurc cancer sutivors a
full and participatory hfe.

There is anchness tosurviving, a nchness of having something
that might never have been ~ whether :t ts two weeks of fife or
50 years. We need to celebrate that nchness by proclaiming
ourselves survvors and building organizations to reflect our con-
cetns on thelocal, regional and, ultimately, national level. Thatis
an agenda for the immeduate future
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THE BIRTH OF NCCS

The NCCS was founded at 3 first.of-its-kind national meeting in 1ook at the growing nationa] movement, and 10 define its needs
October, 1986, The three-day mecting held in Albuquerque, and potentials, The focus of attention was the strengthening of
New Mexico assembled indrviduals from across the country who the national movement,

have taken leadership roles in the cancer survivorship move.
ment, Twenty-0ne participants were chosen from respondents to
a national survey taken in the summer of 1986, That survey
gathered basic information on organizations and indrviduals fifl-
ing two cnteria: first, they were addressing the concerns of
cancer survivors, and second, they focused on peer support as a

The meeting began with a shanng ot information and an assess-
ment of the then current state of the movement, That was follow
«d by a lengthy discussion of the needs of indwiduals and
organizations involved with survivorship, and of the potential of
the sunvvorship movement, The participants were then ready to

' ) tormelate a statement of the goals and objectives of the yet un.
respondents ::;:M 3 desits :mn‘m&rm; bom otganization, The primary goal would be 10 generate a na-

tional awareress of cancer survivorship. Specific objectives
would include developing 3 communication network 3nd a com.
bermive cleatinghouse f ekt tals, advocating

Orgamzation. To explore the possibility of establishing such an
organization, the October national planning meeting was con-

P 33 or su p
vened, , ) o e rights of survivors, and promaing the stody of survivorhig
Mlxh-ec;u m:tnds;h;;m working oﬁ'lw:l'elhe office o!l” urm; During the final day of the meeting, a carefully crafted charter
Through Cancer, InC., New Mexico’s Cancer sunivor Ogani was approved (see page 7 )F:o": the umchteure of ‘lhe in!a'?e(
g BA ion was establ \among the participants, !!
ton, Funding was provided by 1. oteph Cancer Center of Albw: founding members pictured below, funds were raised to suppoct

querque and St. Vincent Hospital ¢f Santa Fe.
The October meeting, which has been called the “Constitus

the organization for its first six months,
The meeting was enotmously successful. Cn October 26, 1986

tional Convention™ of the cancer survivor movement, provided : y
an opportunity for feaders from across the Country (o meet, to the new organization was bom, NCCS's work had Just begun.

Founding bers of the N, 1 Colition for %t Survivorship &te ime for a group photo after the October 24-26 meeting in Albu-
qQuerque. They are left to right, bottom to top: Mchael Lesner, Commonweal, Bolinas, CA, Fizkugh Mulfan, Garrett Patk, MD; Nesl Fiore,
Albany, CA, Harold Benjamin, The Wellrm.ss Community, Santa Monica, CA: Pamela La Fayette, Canvier Uifeling, Seattle, WA Helen
Crothers, Amerna~ Cancer Socrety, Q»Land, CA, Burbara Waligora-Serafin, Hattington Cancer Center, Amarilio, TX; Estelle Werssburg,
Cancer Guidance Insttute, Pittsburrys, PA, Alice Hiat, Atbiquerque, NM; Shannoa McCowan, Cancer suppont Communtty, Pount Rich-
mond, CA, Peggre Carey, Lile After Zancer, Ashewille, NC, A Hiat, Abluquerque, NM; Julie Becket, C cer Share, Gincinnati, OH, Yvonne
Soghamonian, Candlelighters Chil fhood Cancer foundation, Washington, DC, Shitley Miller, Cancer Hot Line, Plantation, FL, Patncia
Canz, UCLA Cancer Rehabilitation - Project, tos Angeles, CA, Susan tesgh, University of Anzona Cancer Center, Tuscon, AZ, Catherne
togan, tiving Through Cancer, Albw que.que, NM, Barbara Moffman, Cancer Patients Employment Rights Project, Philadelphia, PA, Wen.
dy Traber, “Survmang,” Stanford, G\, Jan Kinler, Oncology Nursing Society, Pitsburgh, PA
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~ SAMPLINGS

A wealth of printed matedal Is currently being produced
throughout the wountry by people who are involved in some
way with cances survivorthip. To provde 2 sampling of that

dal and to d the potential of networking, each
‘ssue of this newsletter will carry one of more selected items.
from the publications of our member organizations,

¥ you have items, long or sho, that seem appropriate to
share through this feature, please mail them 1o The National
Coalition for Cancer Survivorship, 323 Eighth Street SW, Albu.
lquenzue, NM 87102,

From

@FJ"'““%!

Surviving Is published by a Hodgkin's disease SUpport group in
Stanford, Caldornla, It is written by syrvivoes and focuses on
pecsonal stordes. The publication is froe 10 donors of $10 o more
For more information, write: Pat Fobair, Depanment of Raduation
Thetapy, Room €050, do Stanford University Modial Centet,
300 Pasteur Drive, Stanford, CA 94305,

The following Is an excerpt from “Shadow Journey,” a series of
Journal entries by Lyn Kanalf reflocting her experiences as she
lived through carcer treatment. “Shadow Joumey™ has been
published in a series of issues of Surviving beginning with the
Augunt, 1986, lssue. The exerpt is from the most recent issue,
2 ~aarylfebruary, 1987,

Coplng — The Person Within

Ve had a gimpae of what it 15 fike to grow old. Bodies hu,
energy lags, and looks fade. And yet the Spirit can remain
by all of those. What a puty happy, vibrant, hopeful,
Liughing, joking, moving Spirit should be locked into a frail,
wrinkled, unmoving peison of a body, The mind Is ever active
and how often, I've looked in 1o an old one's face and seen the
Lvely twinkie in the eye even through the hand palsied and body
moved only in a wheckhair,

My momentary experience with aging will pass. My energy will
return, my skinwill become supple again and my hag halr will be
gossy, tlack and long. | will have metamorphosized after
touching age and death. My Spirt will be every joyous but after
:I\e years have passed | hope someone will recognize the twinkle
nmy eye.

At this new beginning t feel better able to face the future
and am more open to many chokces for what Lfe can be
and what | ¢an do. 1 feel free. I've ofien had the image of a
hne In which everyone must stind wading for something
bad to happen when it’s yout turn to be up front. | don't foel
Im in that lne anymore although 1 know I'm just as
vulnerable a¢ the next person to Ide's nsks. I'm not worried
about the line anymore, | don't feel In it. | book forward to
the future with alf its oppoctundies for a full lfe,

K's my anniverssty week=-a time to remember the
most homble week In my Iife and be happy. Sometimes it
doesn’t even seem posuble §t could have happened and |
speak tightly of it now. And then | remember thote who
can’t wnte their journals any more and know that tving can
demand 100 much,

tvn Kahatt

from: ll;ing Through Cancer, September/October 1985, Vclume
1 No.

tnang Through Cancer, A Joutnat of Quality Living is published by
Uving Through Cancer,Inc., a Cancer sunavot organization based
in Albuquerque, New Mexwo. The bimonthly journal, usually
twelves pages long, is avaitable through an $18 membership or a
$12 subscniption, Write 10 LTC, 323 Eighth Street SE, Albuquer.
que, NM 87102

LIVING THROUGH...
A NEW AWAKENING...
Giiginal Poetry by
BRENDA NEAL

Brenda 15 3 IS-yearold cancer sunavor, Botn in Texas, she has
fived the last 29 years in Albuguerque, New Mexco in May of
1984, she received a diagnosis of non-Hodghing lymphoma, and
was treated with chemotherapy from August 1984 to January
198S.

Since Ms Neal finished her she Mas erp od
what she describes as “a whole new awakening * Much of her
poctry reflects her own personal growth process, which has been
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rreatly influenced by ber cancer experience. Bocause most of us
who have been diuagnosed with cancer have also fooked within
surselves in 3 new way and experienced a great dea! of personal
change, her poetry speaks 10 us 1n 2 very special way.

BRAND NEW
it's nice 10 see the world
with new eyes PRIORITIES
renewal, rebih rd rathet lve
ity o'mnfmh::i with uncertainty
- n than a deferred pensina plan,
Second chances can dothat. 1y rathet embumhe unknown,
dancing on the edge
of tomortow
than woury about 2 futare
LIVING THROUGH that may never come.,
1 can plan my lfe away
This kind of survival saving for the proverbiat
is enough for me now, RAINY DAY,
Cach day of Iving thiough byt what do | do
it m&'hedl day made in the meantime =
anot ay mine. when the sun‘s shiningt
1 made 2, 8
Come over the finish line
First, second, third
- it dOCIN’t matter = SHARING THE JOURNEY
Just coming across
i winner enough. m‘%m&
Take each 381 cOMES {5 the reality of this world
and 2avor the victory 1 have a shared destiny
lrviny touching the lives
and living through. of countless others
24 ripples 1n a pond
{an outin ever widening citcles,
We lve in .
one another’s company.
PERSPECTIVE together we €an difuse the pain
In a fragment of etermity and multiply the
I went from oy
wtim to visonary, of being.

No longer content
10 watlow in the past,

hive on the edge of tomorrow
with my feet squarely planted

in the timeless NOW.
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From; The Candiclghters Childhood Cancer Foundaton Youth
Newkeiter, Volume VI, No. 2: reprinted here with permrision.

MY BROTHER

by Amy Ferguson

Amy Ferguson of Cincmnatl, Ohio, who 13 eleven years o/d,
wrote and dfustiated this story when she was 1ERLa 3 present for
het mother aftet her sixtoen-year-old brother's death
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" Ao (el 1 ol
Loy Nloleven Und{ My ¢
came ou tmd My dod uxf&c/m‘y.
ruigliiora gl Lold Xl Lovr
Lorios 20y Lrredled
The youth newsletter provides Information for young cancer
patreats, their amidies, and care takers; reports news flor young
cancer patients and theit sblings about how theit peey are sur.

viving and cOping: and is an natlet for pontive expression for
young people with cancer.

Yo feceive the free newsletter, You may wrte 10 the
Candlelighters. 2025 fye Street NW, Washington, D.C, 20006,
Be sure to include the name of the p biation in your request,

CONFRONTING CANCER
THROUGH ART
National Exhibltlon of Art Work by Cancer Survivors

The first 1 exhibition featuring ast work by irdiveduat
with histories of cancer will be held May 9june 2 ot the
municipal gallenes of the Brand Library in Glendale. California,
The show is being soonsored by the fonsson Comorehensive
Cancer Center (CCQ) of the Univeriity of California/los Angeles.
Ocvta Brestow, Director of Specie. Programs at KCC, explaim,
*The exhibition Is designed to Celebrate the Creativity of those
who, through art, have found a special avenue for COping with a
ie-threatening discate.” She goes 0 to 33y that the att of camker
patients reveals 3 vast range of emotions in?  Ung tage, amicty.
grel, and denlal, as well as relied, oy, innct harmony. and peace.
The show is designed *1o celebrate the breadth and depth of the
creativity of attists and Craftspenons who have confronted the
1de-threatening condiion of cancer.™

Expressing 2motion through some kind of ant form is increasing.
ty used a3 therapy for persons who ate facing sefious itiness. For
genuine artists, this form of expression can be eypecially power.
ful. Many artist survivors feel that their a1 has played an essental
role in coping with cancer: a typical statement mude by antsts is
“Hithadn't been for my art, | would not have sunived.” Evenfor
thone who 0 not consider themselves artists. such therapy ¢an
help in the exptession and acceptance of feehings, whichis anim.
pottant part of living through an itlness, At Can also impire im
agination, hope, and sell-esteem.

The Conlronting Cancer exhubution will be 3 unique opportuni
ty for othef Cancer sunvors 1o see the work of well known artigt-
sunvivors, work which is 3 refloction of the artsts lives after a
diagnoits of cancer The exhibition will allow survvors to ex:
penence the fechngs others have about cancer and to gain intight
into those feelings through the artistic medim. This wlt be an
uhusual 0pPOTtumity for Networking, a kind of peet support from
2 different perspective. It wall also serve to educaie the public at
lLarge about the emot:ional impact of living with cancer Adds
ponally. the show Will reinforce the important message that many
indiniduals live productive, Creative fives after the dugnons of
cancer.

Tor more Infoeemation contact;
Devra Bretlow
Director of Speclal Programs
jonsson Comprehentive Cancer Center, UCIA
924 Westwood Bivd, Suie 630
Los Angeles, CA 90024
(213) 8254066

NOTEWORTHY CALENDAR ITEMS

March 19-21, 1987

'ACS Nifth Nationst Confevence on Human Values and Cancer
The Dynamks of Survinng Cancer Chinkal and Research
Chatienges and Opportunities.  To oe held in San Francisco, CA
For more information. ACS, 13 EIm Steet, Manchester MA
01944,

March 27.28, 1987

Mike Yoday Count Natioral Loavention in Dayton, Ohwo
Featuring Wayne Dyer, author of Your freoncous Zones. for
more information. Make Todiy Count, P.O. Box 222, Owge
Beach, MO £5065.

Aruitoxt provided by Eic:

AN INVITAvON
FROM RICHARD BLOCH

tagt year’s Fighting Cancer rally in Kansas City was 30 $uc-
cessful that 3 decision has been made 10 repeat the event this
y';en. The date wilt be May 31 and the cootdinator, Rose Mary

Richard Bloch, founder of Kansas City’s Cancer Hot Line, 1
iting OfGANIZALONS in other COMMurutics to plan similar
celetwztions, 1t i3 hoped that, eventually, such events will be
held in every major Culy in the United states, To make that
hope a teality, Richard 15 offering the assistance of volunteers
from the Kansas City group |9wo'r$t wi(h_;roum inother com.

monitics, Extensive p quired, he 13ys, but the
tesults are well worth the effort, For more information, feel
freeto €t The Cancer Hot Line
4410 Main Street (816) 932-8443
Kansas City, MD 64r33
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Edith Lenneberg — A Proponent of Mutual Aid

In the eariest stages of the development of our thinking about
a national coal Edith Lenneberg was the one to point out
that the vety found. of the survivorship in which
we were involved ts mutual aid, Edith 15 2 person who abounds
with wisdom and insight, gained through years of leadership and
organizational work in the mutual aid movement.

Edith has been involved in mutual aid since it first became a
part of health care. In 1952, following her own surgety for
ukeerative colitis, she founded the Ostomy Association 1n Boston
At that time Akcoholics Anonymous was the only mutual aid
organization that had received public recognition, Ostomy
associations throughout the country were being formed by
ostomates themselves — 3 grass roots movement tn dyrect
response 1o unmet needs. When the national organization was
founded in 1962, the Boston group's publicanon, which Edith
had initiated, became the national newsletter.

Edith went 0nto take ar active role in the development of the
€ ! Therapy prof , another devel an direct
response to unmet needs. It was the ostomates who understood
the need for the development of this kind of expertise, and tn the
eatly years of the profession, most of the Enterostomal Theraprsts
(E..’s) had ostomies or were relatives of ostomates. Edith was
one of the first E.Y.’s 1n the country. She believes that this kind of
Brass r0Ots response 10 unmet needs can readiiy pave the way to

by prof .

PPop P

Edith also believes that the development of different levels of
expettise to meet different kinds of needs 1s of pnme

Edith brings a!! of this expenence with her as she continues her
work n the cancer survivorship movement, Her narticulas in.
terest 1n the NCCS is, in part, a result of her own history of
cancer She underwent surgery for uvanan cancer 1n 1965 and
again in 1975, In 1977 she had both chemntherapy and radiation
therapy as further treatment for the cancer.

1t1s this personal expenence with cancer, alongwith her exten.
sive work tn the mutua! aid movement, that makes Edith such a
valuable asset to the survivorship movement. She was a particis
pant «n the very first discussions about the development of a
cosl or cancer tup, and in February of 1987 she
joined the NCCS Board of Disectors.

CANCER GUIDANCE INSTITUTE
o Pittsburgh, Pennsylvania

A poutwe attitude 15 csicral Think of cancer as a chronic,
rather than a fatal, disease in spete of the problems it causes, in
many cases it can be controlled, aliowing for years of productive
and sausfying hfe.”

In 1981 Lynn Gray. a cancer sumivor, founded the Cancer
Guudance Institute for the following purposes.

" — To enable patients, families and medrcalbelping profes-
si0nals 10 understand the vital role the patient plays in health
recovery and health maintenance,

— To expand patient education matensals.

—To falate effective commumcation between the
medical’helping professions, the patient and the family.”

The Institute’s mission 1s “"to promote a positive and realistic ate
titude to cancer patients, therr relatives and frends through pro-
viding support from a person who has had a similar expenience.”

The Institute provides information on all types of cancer, on
currently available methods of treatment, and resource matenals
I also offers emotional support and guidance for immediate pro-
blems, from dragnosis through the course of the iliness, as well as
refereal 1o other community resources.

1n 1983 the Institute estabhished 2 Cancer Hotline. The Hothne
1 a twenty-four-hour telephone sénvice matching callers with
teained voli who, th Ives, have experienced cancer.
The Hothine, which already has serviced over eighteen hundred
cal'!s, not only gives callers emotiona! support, but also gives

Today's ostomates in the acute stage are served by 3 highty skill-
ed team - doctor, nurse, and enterostomal theraprst -- in a
hospital setting. Registered nurses on the team must have special
trainung to work in this field. Ambulatory patients are served by
enterostomal clinics on an outpat. nt Basis. And for the ostomate
tving in the community, the Ostomy Association functions as a
support system Of all of her achievements, Edith finds the most
satisfaction in having been active 1n the development of this full
continuum of ,ervices,

from 1967 to 1977, Edith worked at the New England
Deaconess Hospital, where she developed a multidiscrphinary
chinic for ostomates that was years ahead of its tme. With an em
phasis on living with an ostomy, the chnic hetped indmduats
make thar way back into nomal, everyday activities, This was
one ¢ the first programs to deat with the broad ramifications of
ecovety in relationship to patient and family tife In 1975 the
winic was used as 2 model for the development of 2 comprehen.
sive Ife support clinic for cancer patients who were receiving
treatment on an outpatient basis at Deaconess Hospital.

6

a sense of fulfillment Callers are urged to maintain
open communication with family, fnends, and care givers
while learning about cancer, ds preventron, and treament, uang
all available resources — professional persons and health care
agencies, printed materta, and sources of emotional suppont.

To promote nsight into the special needs of catcer patents,
the Institute afso sp kshops and confi es for the
public and for health care professionals,

The Cancer Guidance Institute has sevoral noteworthy publica
tions The Cancer Chalfenge 1s a quartery newsletter containing
current information on cancer topics it 15 free to members,
membership fees start at $15 Living with Cancer, a booklet by
Lynn Gray, and Mind Over Cancer, a cassette by tynn Gray, are
ais0 available from the Institute,

For more rnformation contact:
Estelle Weissburg, Executive Director
Cancer Guidance Institute
5604 Sofway Street
Pittsburgh, PA 15217
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Nailonal Coaliton for (
Cancer Survivorship DID YOU KNOW?
CHARTER
The Wellness Community in Santa Monica, California has
Preamble mﬂzwcanc«pauemlmohndinmprmmexhw«k
and more than 3,500 since the organization was founded in
Cancer is anunwelcome m::ada Inkie. Yet ancernz 1982,
also an inescapable many Jves. From
a0 2 e ond for the Y e of ke, on Lfe Alker Cancer-Pathways, in Ashevile, Noth Carolina, has
Individuals ciagnosed wih Cancer I a survivor. oveﬂhmvvolummhdunspaﬁenupanidpammﬁmvin
Surviving Is an enomously Impostan, oficn difficult, therr treatment.
always ¢ human prisc that Commonweal, In Bolinas, Calfomia, cffers seven, week-long
the Individual, the famlly, and the givers of care mmuexhwxlormbnﬂam«pamandbmly
bers i dinanil ive experience of stress reduc-
Misslon Statement tion and group suppoxt, as well as in surveying the posuible
Themlss‘molmxauonalooa!nonrotmnw choices in established and ¢ y cancet p
Survivorshup (MCCS) I 10 communicaie that thero plantation, Florida, along with a number of other com-
o be vibant, producive bic following the amities, has an active cancer het line with trained cancer
dngnasts of cances: hatmulh  of concer sunivors Survivorivolunteers helping others who have questions o are
slwcaomumn.lmm:mnmcxpuimocmamzs in need of support.
unpaacdwuvawkhmwd\ancxmand S
enhanced poientials: and that these survivors, thar The Cancer C ling Institute in hesda, Mandand, was
{aniies 3nd SUPPOMETS rEpresent a burgeoning founded by cancer survivor Caroline Spething.
constuency and 3 powertul, postive focce In
society.
objectives NCCS has invited a number of prominent individuals to serve
on the advisory board. The following have already accepted
“The objectives of NCCS are: the invitation.
I To serve s @ cianngh for Rose Kushner, Author, President of The Breast Cancer
publications, and programs for thc many Advisory Center, Kensington, MD.
feganizanons working on the lssucs of survivorship Patricia Ganz, M.D., oncologist, Sepulveda, CA.
2. To provide a voice for the many common and Michael Lemer, Ph.D., President of Commonweal,
mwdmmmmmnt MacArthur Prize Fellow, Bolinas, CA.
spint, skills, and needs of the survivorship John Durant, Director, Fox Chase Cancer Center,
community Philadeiphia, PA.

3.Toaavow¢:lmuwwsolmnoam\mwo
mcwmmmwwm

4. To promoic the study of the probicms and NCCSwouldl«ketolhankMargAmecherlotherhdpomhis
potentials of survivorstip. newsletter. .
*NCCS needs your support
zcabership Information

NCCS membership is available to organizat.ons and individuals, Membership fees will be used to develop a national network of cancer

suppost and sunvivorship organizatons and will entitle members to receive this newsletter, as wwil a3 future publications, and to

participate in NCCS networking actvities.

Membership fees are cntical to launching NCCS, for it starts with no endowment and no assets other than the enthusiastm, of its members

and potential members.

3 Charter Membership NCCS is inwiting individuals and organizations to become Charter Members by making

an initial contnbution of $50 of more. Charter Members will be recognized as such in
NCCS iiterature in the future.

O Organizational Membership : perct‘:nt of the member organization’s budget is suggested, or 3 minimum of $25
annual),

O twdividual Membership $10 (annual),

Donations
Ossoo Os20 Qs10 D350 03 Oxher

Name Phone{ )

Address Gty State Tp

Make checks payable to the National Coalition for Cancer Survivorship, a project of LTC. (Unti NCCS Incorporation is completed, itis
operating as a project of Living Through £ancer, 1aC., 3 New Mexico 501(c)3 corporation } Mail to:

The Naticnal Coalition for Cancer Survivorship 323 Eighth Street, W Albuguerque, NM 87102

ERIC . 56 -

Aruitoxt provided by Eic:
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EMPLOYMENT DISCRIMINATION AGAINST CANCER SURVIVORS:

The Current State of the Law
by Barbara Hotfman

Barbara Hoffman 15 a practiang civl eghts attorney in
Philadelphia who speculizes in the nghts of individuals with
disabulities. She also serves as the Director of the Cancer Pabents
Employment Rights Profect of the Foundation for Drgnity, pro-
widing counseling to indrviduals and agencies, public and profes-
sional educavon, and coasultatrons to Hega&dsg;ewmwm
regarding pending legislibon concering the uights of it
with anf:mcer history. Ms. Hoffman is a founding member of
NCCS and Secretary of the Board of Directors.,

L] L] L] L] L]

Current studses estimate that more than one million of the five
million cancer survivors in the United States experience some
form of employment discrimination sofely because of therr
cancer history. Types oldwnnmbon irclude denial of 2 new
foss of benefits, and
outnshldmmssal fn many instances, cancer sufvivors are able to

bohere

discrimination against an employee when the
utok«pthatempoyeeftomcolkcunsbwefuund«abeneﬁx
plan. ERISA may provide a remedy to an employee who has been
demed full participatron in an employee benefit plan. ERISA may
also be imphcated i an employer encourages an employee with a
cancer history to rette as “disabled™ when, in fact, the employee
is able to continue working.

State Laws:

Most states have laws which prohubat discrimination based on
handicap. Only Arirona, Delaware, Noith Oakota, South
Dakota, and Wyoming do not prohubrt employment discrimina-
nonbudonrealorperouwddxsabnlmes.mnyuaxehwsbor
row language from the fedefal Rehabeitabdn Act. Some
prohubxt cancer-based drscrimination, whcleo(herspfovldepro-
tection only to indrvid Is with real, as dto * ived,”

perfocma.ob,yenredauedthe PP y to do 5o b
and fel bdmthalwwu
alwaysfau! -sconusous of renders the sunvivor disabled.

What are the legal nghts of cancer survivors who are qualiied
toperformthepbtheyseekofhod.yermdisaummedasum
solely because of their cancer history? Atthough the scope of anti-
ascrimination laws frequently changes, cancet survivors have
some legal remedies in current federal and state laws.

Federal Laws:
1. The Rehabrlitation Act of 1973 prohibits discrimination bas-
ed on handicap in programs receiving federal financial
assistance. Because federal courts have not reached the issue of

whedm the Act applies to cancer-based discnmination, its im-
paaonumersurv:vorsisundear Somecmceuurvrmmayﬁt
undenhel\d’s definiSon of h the
Iminati asams( an

Act p
"peftewed"lobe regargiess of whether he or she

dndual who is

Because few cancer survivors have brought lawsuits to enforce
their nghts to equal job opportundies, the handicap iwsin many
ﬁatc_s re'lemin untested as to cancer survivors, In a few states the

"~ IS Chear.

In Caldfomia, Vermont, and Ithnoss, state law expressly prohits
employment discnminalion against a cancer survivor who is able
to perform the job. In New York and Wisconsin, state courts have
heldthaxcanoevsurvivotsarecomtd under the state’s handicap

Mulshwldywdo:fyouaremmadem.saleylmnndy
because you have been treated unfaily in the workplace
because of your cancer history? You stould not assume that you
ate included orexdudedbyanyspeoﬁchw Employment
disc Lws and groups
such as the National Coaldtion for Cancer Survivorship are curs
rer.dywodunamxhledenlandmxelegsluorstommducemw
Liws designed to address the speaific needs of cancer sutvivors. if

handicapped,
lsaclua"yhandiapptd lheMmayapplywanoer
who their

! Py Y

“peroerves"memtobe paired. The Act prowd: di

youareunabletowmkouaumlxtoryawmmm:hywr
ployer, you should contact a local to determine how

such as back puy and reinstatement.
2. The Employee Retirement and Income Secunty Ast {ERISA)

attorney
your speafic case fits under current federal laws and the laws in
your state.

Publication of this k is made p
from  Patncia MacManus of New York.

ble by a g ot

The NCCS Newsletter wants your participation. NCCS in-
wites letiers, poetry, comments, photos, and unsolicited ar-
tcles on cancer survivorship, Articles should be watten in
nontechnical language and range in length from 350 words to
1000 words. Umsed::emsmﬂno(bemumedunlessa

4 ol addraciad ided for that pur-

P lope is p

pose.

323 Eighth Street SW
Albuquerque, NM 87102

eﬁ""“‘&o

Seattie, WA ¥

Barbara Serabo Wikgora, RN, MSN.
Amaso, TX Executive Director
Catherioe Logan
Albnauerque, NM

Enetle Wensiburg
Prsstargh, PA

National Coalition for Cancer Survivorship

“Q_CQ\‘

a2 PAID
Albuquerque, NM
Pemit No, 1478
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Mr. MarTINEZ. Thank you, Ms. Hoffman. Your testimony was ex-
actly 5 minutes. The Chair neglected to announce that the pre-
pared statements, would be entered in their entirety into the
record, and if the rest of our witnesses today could likewise try to
limit their testimony to a maximum of 5 minutes, it would be ap-
preciated. And in order to be certain that everyone has an opportu-
nity to ask questions of the members of the panel, we will invoke
the 5-minute rule for questions as well.

With that, we go to Ms. Monaco.

STATEMENT OF GRACE POWERS MONACO, ESQ., WHITE, FINE &
VERVILLE

Ms. Monaco. Thank you, Mr. Chairman, members of the commit-
tee, and our valued warrior in this endeavor, the Honorable Mario
Biaggi from New York.

I am wearing several hats today. I am a partner in a law firm
here in town in wk'ch I serve as a consumer cmbudsman, but the
primary hat I am wearing is as chairman of the board of The Cand-
lelighters Childhood Cancer Foundation and the representative of
its registered lobbying arm, the Metropolitan Washington Area
Candlelighters. Candlelighters, which has been in existence for 17
gears, represents over 200 parent support groups in the TTaited

tates that are for families, the professionals, and that are g.ting
the battles to make our children full, card-carrying, competent
adults, able to make their way in the world.

The disabilities that we are talking about today are-not the dis-
abilities of our children, who have fought the battle of cancer and
are out there trying to make a living for themselves, trying to find
a place for themselves in the world. The disability and the handi-
cap is in the ears of those that, through ignorance or malice or mis-
information or a lack of humanity, are keeping our children from
their education and employment and insurance opportunities. We
go a long way towards remedying thoss problems with the bills
that were introduced today and that are the subject of this hearing,
predominantly the one that was introduced by the Honorable
Mario Biaggi.

In testimony that I previously put into the record at the hearings
last year, we demonstrated the real discrimination against our chil-
dren in employment; the fact that our children are coming onto the
job market new, naked. They don’t have peer groups to support
them. They don’t have work histories to support them. They don’t
have labor unions to su;l)port them. All they have is the law and
the good will of the people who care about them and who are advo-
cating for them, be it their parents, their educators, their legisla-
tors in this case. They need that good will and they need the legis-
lation that is being introduced today.

Were we right in saying there was a problem? Were we right in
saying that something needed to be done about it? Well, the armed
gservices believe we were right. Subsequent to our testimony at the
last hearing, that was entered into the record, the Department of
Defense has changed its regulations and, as to childhood cancer
survivors, a history of cancer is no longer a bar to admission to the
service academies or to the armed services.
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We now need to bring that hard-fought and won, enlightened ap-
proach by our Defense Department, which does not wish to lose all
these great, strapping marvels that we are turning out after child-
hood cancer treatment, and enlighten the private sector as to what
our children can and must be permitted to do. Sixty-five percent of
our children are being cured of cancer. Now if those children are
fully employed, we will be adding, over the lifetime of each group
of survivors who are entered into the rolls each year, a potential of
over § billion in gross annual income that will go to the bottom
line in this country. I don’t think we can afford, in the interests of
what we want to achieve in this country, to have our children un-
employed or underemployed.

One concern that has been raised by people who say, “Why do
we need this bill? Why do we need this act?”’ is, “Well, gosh, fel-
lows, we have those statutes out there that deal with human
rights. We have those statutes out there that deal with helping
people that are handicapped. Why can’i the cancer patients just
kind of latch onto those and get what we need? Do we really have
to ada the word~ “cancer” or “a history of cancer” to this kind of a
statute? i

The answer to that is, “Absolutely yes.” One proof of this is
Timmy Calonita, who will be testifying later. Bob Norton, who is
the president of the Long Island Candlelighters, has been pushing
the legislation on the State level, the Biaggi bill on the State level.
He has gotten it through the State Legislature, almost completely,
but there is word out that the Governor is going to veto the hiil.
Why is th> Governor going to veto the bill? Because his Civil
Rights Commission is saying that it is unnecessary, because per-
sons with a cancer history now come within the protection of the
disability discrimination provision of the human rights law. Balder-
dash! Take it to court and see if it works.

Let me give you an example right here in D.C. that will tell you
that it doesn’t work and why this legislation is necessary. The
result I am talking about was reached by a District Court judge
here in the District of Columbia, and it is a good example of why
special legislation is needed to protect cancer patients.

In that case, a man with colon cancer was effectively fired from
his job even though he was fully capable of working. When he sued
under the District of Columbia Buman Rights Act which protects
handicapped workers, he discovered that he was not protected by
the act. The act defined “physical handicap” as “a bodily or mental
disablement.” The judge in that decision reasoned that because he
was not actually physically disabled at the time that the discrimi-
nation acts took place, he was not therefore handicapped and did
not fall within the act’s protection. The court stated that in order
for him to be protected by the Human Rights Act, he would have to
demonstrate that his cancer substantially limited his ability to per-
form major life activities. Ironically, it was not until he would have
Leen foo sick with his disease “0 work that he would have been pro-
tected by the act.

I think that tells you something about the lack of common sense
in the way the State laws that do not include cancer as a handicap
are employed, and why we need Congressman Biaggi’s legislation.
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There have been similarly absurd results reached in many other
States, some of which I refer to in my testin ony.

I want to thank the committee very muck for taking up the
banner—and the cudgel, tecause we will need a bit of that, too—ts
get this legislation through. It is kind of what we would say, as a
lawyer, should be “black letter law.” It should be the kind of thing
that rings a bell in everybody’s heart and mind, so that you know
it is wrong to do these things, but there are a lot of very selfish
people out there, a lot of very scared people who don't want to
charnge things and who don’t want to reach out beyond themselves
to utilize this wonderful resource.

I thank you for letting me corme here to testify, and I thank you
for opening up additional opportunities so that our children who
have won the battle against cancer, who are magnificent individ-
uals with many talents to give and grow and share, will be able to
have the opportunity to be fully employed for your benefit and
mine.

Thank you.

[The prepared statement of Grace Powers Monaco follows:]
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PREPARED STATEMENT 0F GRACE POWERS MONACO, J.D., oN BEHALF OF
METROPOLITAN WASHINGTON AREA CANDLELIGHTERS

To the Honorable Matthew G. Mariinez and Committee Members

Thark you for the opportunity to bring to your attention the pressing
need for H.R. 1546 introduced by Representative Biaggi.

1 represent the Metropolitan Washington Area Canulelighters which is the
registered lobbying group speaking to public issues concerns of the over 200
parent peer support groups and professionals _groups contained in the
educational, informational, sharing network of the Candlelighters Childhood
Cancer Foundation.

In the testimony previously presented in the hearings on this bill, I
articulated the history of discrimination against childhood cancer survivors
as reflected in the peer reviews, medical literature and in the
correspondence archives of parent support groups (1,2,3,4). I will not
belahor that point furthewe. The substantive rightness of this bill is
rellected in the fact that since my last testimony the Department of Defense
has changed its rules relating to admission of our childhood cancer survivors
into the service academies and the srmed services. No longer is a history of
cancer an exclusion. Rather, on a case by case basis, those survivors of
childhood cancers who generally are five years beyond treatment will be
considered for admission;

"Individuals who have a history of childhood cancer and who
have not received any surgical or medical cancer therapy
for five years and are free of cancer will be considered,

i} on a case by case basis, fit for acceptance into the Armed
Forces. Applicants must provide information about the
history and present status of their cancer," Department of
Denfense Directive March 31, 1986,# 6130.3.

The federal government, the armed forces are realizing that the able
bodied person with cancer in his past can be a valuable employee. It is time

to educate the rank and file employer to this same humane and productive
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positon.
Now that 65% of our children are cured of cancer, last year the potential

lifetime earnings of those children diagnosed each vear who will be cured
adds an additional one billion dollars to the gross national product if they
are employed to their full potential, There are obstacles to that potential
additon to to the gross national product. .
Our New York Candlelighters from Islip, New York under the guidance and
passion of Bob Norton have encounted this obstacle in the pursuit of a H.R.
1546 on the state level. Mr. Norton's efforts and those of Timmy Calomita,
who is here today,have becn faced with the claim by state agencies that there
is no reason to add cancer specifically, the state's human rights act will
accommodate and protect them against discrimination =~ NOT SO!
Let me give you an example right here in D.C. which should bring home to
you the need for a cancer specific act dealing with discrimination against
the person who has or had cancer.
The result reached by a District Court Judge here in the
District of Columbia is a good example of why special legislation is
needed to DProtect cancer patieats. In that case, 8 man with colon
cancer was effectively fired from his job even though he was fully
capable of working. When he sued under the District of Columbia
Human Rights Act which protects handicapped werkers he discovered
that he was not protected by the Act. The Act defined physical
handicap as & "bodily or mental disablemert.” The Judge in that
decision reasoned that because he was not actually physically
disabled at tae time that the discrimination acts took plece, he was
not therefore handicapped and did not fall within the Act's

protection.  The Court stated that in order for him to be protected
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by the Human Rights Act he would have to demonstrate that his cancer
"subrtantially limited his ability to perform major life
activities..."
Ironically when it was not until he would have been too sick with his
discase to work that he would be protected by the Act. This result really
. means no protection. In the case of this individual, he had about nine
months of reasonably good health ‘ during which he could have continued to
work. He was deprived of this vight because he was not sick enough.
A similarly absurd result has been reached in other cases. A court in
Illinois in 1982 found that cancer was not a disability within the meaning
the Iilinois Human Rights Act because the patient was not able to demonstrate
that her illness limited her "life activities". Lyons v. Heritage House, 432
N.E. 2d 270 (Ill. 1982).
Though we would like to believe that good will and good intentions will

accommodate our cancer survivors under the various state human rights laws-
obviously this is not the case.
We nead this law for our children's future and for our country's

prosperity.

Thank you for permitting us to appear before you.
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Mr. MARTINEZ. Thank you, Ms. Monaco.
With that, we turn to Mr. Calonita.

STATEMENT OF TIMOTHY CALONITA, MINEOLA, NY

Mr. Catonrra. Mr. Chairman, members of the committee, I
would like to thank you fur inviting me here today.

In September of 1972 at Winthrop University Hospital in New
York, a malignant tumor under my right arm was removed. I was
diagnosed as having Hodgkin’s disease, a cancer of the lymphatic
system. At age 11, I was given 6 months to live. In October of 1972
I was relocated to Memorial Sloan Kettering Cancer Center in
Manhattan. Barely 3 weeks after my initial surgery, an exploratory
operation was performed upon my abdomen. From October to No-
vember I was given a total of 4,000 rads of radiation treatments.

My disease entered into a stete of remission until September of
1978. The mnlignancy had reappeared in my right lower chest. An-
other operation was performed and once more I was given 4,000
rads of radiation treatments. For the second time the cancer en-
tered into remission.

It wasn’t until May of 1976 that the cancer recurred. Since my
body had been exposed to the maximum amount of radiation per-
missible, the only alternative was to resort to chemotherapy treat-
ments. Chemotherapy is considered a much more thorough treat-
ment than radiation because it goes turoughout the whole body, as
opposed to radiation treatments which are directed at specific
points in the body. From June of 1976 to July of 1977, I was given
two 6-month cycles of chemotherapy. Since then I have not had a
cancer cell in my body and am considered disease-free.

Almost 10 years have passed and my scars have healed. As with
most bad experiences, I dealt with, learned from it, and put it in
my past. During those 10 years, I graduated from high school, en-
tered college and greduated with a 4-year Bachelor’s Degree in gov-
ernment and politics. It wasn’t until I had completed sny first year
?if;‘ law school that cancer would again play a significant role in my

e.

In the summer of 1985 I wau notified by the Civil Service Com-
mission to report for a medical examination for police officer. At
the exemination, I successfully completed all the medical test but,
upon cubmitting my medical history sheet, I was marked “condi-
. tional” due to the Civil Service Commission’s medical requirement
that automatically disqualifies anyone with a presence ur history of
a malignant tumor.

The doctor present at the testing sought to disqualify me. He
stated that I had no chance of being placed on a list of eligible can-
didates. Because doctors have been mistaken regarding my chances
in the past, I choce to contest the matter. The doctor conceded, and
I was allowed to take the physical and psychological exams. After
passing the physical and psychological tests, I was asked to submit
a letter from my doctors con 'rning my cancer history. Memorial
Sloan Kettering submitted a 1-page medical history confirming
that I was in perfect health and that any further infecrmation
would be furnished upon request.

'l{llC 77-282 0 - 87 - 3 55 ;
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The commission’s rep’llthas a notice of termination from the list
of eligible candidates. Their decision on my medical fitness was

based upon a l-page letter. One must question the competency of

this decision. How could a proper determination my medical fitness

be based upon a 1-page synopsis of 6 years worth of medical
records?

When I contacted the Civil Service Commission, one of the offi-
cials stated, “It’s the word, it’s cancer,” that caused my termina-
tion. Here I was, a candidate who successfully completed all the re-
quired testing, yet was being told due to a psst medical problem .
that by all medical standards exists only in memory, I was not
worthy of being placed on the list of eligible candidates. Two fur-
ther appeals were denied, and my final termination letter conclud-
ed with the statement, “We can be of no further assistance to you.”

At that point the Civil Liberties Union threatened court action
on my behalf. Only after threat of lawsuit did I suddenli,; receive
notice from the Civil Service Commission stating that I had heen
reappointed to the list of eligible candidates. This had the effect of
rendering my cause of action moot, thus enabling the commission
to continue enforcing a blatant practice of discrimination against
persons with a cancer history.

What is being asked today is not a demand that f)ersong with a
cancer history be given automatic employment. All that is being
asked is to give these peopie the same chance as anyone else. After
the pain and suffering that most cancer victims experience on the
road to recovery, the least they deserve is to be given that chance. I
am in no way stating that if a person does not measure up to the
medical, physical and mental requirements, that he or she be given
employment.

I do believe that persons with a cancer history must be specifical-
ly addressed in the law, since they are unique in a number of ways.
The number of people who contract cancer are by far greater than
any other disease. Cancer, like many other diseases, is not inher-
ently a disabling disease. True, it can in some cases result in a dis-
ability such as having a limb removed, but a fever has been known
to cause complications leading to deafness, blindness, or even
death, yet we do not consider a fever as a disabling disease.

In instan~2s were a persorn is rendered disabled, no matter what
the cause is, he or she would come under protection of the applica-
ble disabilities laws now in effect, but most cancer patients cannot
be classified as disabled. Once rid of the disease, there are no spe-
cial diets to be followed or shots or medicines to be administered.
All that remains with the former cancer patient are memories.

As far as queries to the possibility of a recurrence, I, for exam-
ple, have not had a cancer cell in my body for almost 10 years.
There is no medical evidence to show a person this many years dis-
ease-free has any greater risk of recontracting the disease faster
than anyone else contracting it for the first time.

One’s outlook plays a critical role in the recovery process. Imag-
ine how much hope is extinguished from former cancer patients
when knowing after being cured they will have lost basic human
rights and will be stigmatized for life. The legislation which we
talk about today will not only affect those cured, but will also
breathe life into the hopes of many who are currently undergoing




]

treatment. It is a message that there is hope and that society ex-
pects these people to move on within their lives.

On behalf of myself, the cancer groups who have been supportive
in my efforts, and the millions of Americans who have had or will
contract the disease, I ask that you support this proposed legisla-
tion. Cancer attaches itself to men, women and children of all races
and does not discriminate in its choosing. Cancer discrimination,
like cancer, if left unt:eated will only grow and spread and eventu-
ally destroy the lives of those it touches.

Thank you.

[The prepared statement of Timothy Calonita follows:]
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PREPARED STATEMENT OF TiMotiy CALONITA, FORMER CANCER PATIENT,
Mineoca, NY

In September of 1972 at Winthrop-University Hospital in
New York a malignant tumor under my right arm was removed.
I vas diagnosed as having Hodgkin's discase--a cancer of the
lymphatic system. At ithe age of eleven, I was given six months
to live. In October of 1972 1 was relocated to Memorial Sloan
Rettering Cancer Center in Manhattan. Barely three weeks after
my initial surgery. an cxploratory operation was performed upon
my abdomen. From October to November, I was given a total of
4,000 rads of radiation treatments. My discasc entered into -
3 state of remission until September of 1972, The malignancy
had recappeared in my right lower chest. Another operation was
performed and once more I was given 4,000 ads of radiation
treatments. For the cecond time., the cancer entered into re-
mission. It wuasn't until May of 1976 that the cancer recurred.
A small malignanCy was removed from the left side of my neck.
Since my body hid kheen exprsed to the m:Nimum 2mount of radia-
tion permissible, the only alternative was to resort to chemo-
therapy treatments. Cherotherapy is considered a more thorough
treatrment than radiation kecause it goes throughout the whole
body s opposed to the radiation treatments which are directed
at specific points in the body. From June of 1276 to July of
31977, 1 was given s.ix~tuwo month cycles of chemotherapy. Since
then, 1 have not had a caacer cell in my body and am considered
déiscase~{ree.

Almost ten years have passed and my scars have healed. 2As
vith most bac experiencz:, I dealt with it, lcarned from it,
and put it in my past. During those ten yiurs, I graduated
from high schoel, entered cocllege ang graduated with a four-
y€ar kachelor’s degree ir government ané politics, It wasn't
urtil 3 nid comrleted my firgt yedr of law school that cancer
would again play a significant role in my life.

In the summer of 1282, I was notviflicd by ‘ae Nassau County
Civil Service Cemmaisction e zeport for a medical examination
fer a pesiticn as a police cfficer. At the examination, 1
. successfully completed 3l the medical tests but upon submitting
v recical Yastory sheet, [ wig maried conditioral due to the
Civil Service Commission's redical reguirerent that actomatically
¢isqualifies anyone with a presence or history of a malignant
tirer. The dodtor present 2t the testing soucht to disqualify l
me. He stired that 1 haz ro chance of being placed on the lise
of cliridle carncidates. IcC2ure cOCLCY: .ave been mistaker re-
|
|
!
|
|

Farcina my chanecr in the rust, 1 chosc to coriest the matter.

s The doctor conceded sné I wis 3lioned to tike the physical ang
L5 cholonical odnars the follgaind wega.  3Mter rassing the po gi-
cal snd Feysaclegacdl EMETS, ] war BEaCs tO £ubmit A letter {ror
ry o0Ctors concorning rmy cunger hitstory. Nemerial Sloan hettering
subrdtted a one papc medicel history conf:rmang that 1 was in
pErices Mealh unc that or further {nforration would be furr:ishe:
upch regsucst.  The Commiszion't reply wags & notice ©f terminsttion
from the list ©f eligiklc candidates. Their cecision on my medi-
Cal fitnees wae based orn a one page letter One must question the
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the competency of this decision. How could a proper determina-
tion of my medical fitness be based on a one page synopsis of
six years of medical records?

When I contacted the Civil Service Commission, one of the
officials stated that "it's the word, it's cancer," that caused
my termination. Here I was a candidate who successfully com-
pletec¢ all the required testing, yet 1 was being told that due
to a past medical problem, that by all medical standards exists
only in memory, 1 was not worthy of being placed on the list of
eligible candidates.

I was informed by the Commission's officials that I was
entitled to two further appeals. In regard to both appeals,
Memorial Sloan Kettering expressed in writing that there was
N no justification medically that 1 should be excluded from any-
thing 1 wish to ¢o in my career. &%oth my appeals were denied
and my final terrination letter concluded with the statement,
“We can be of no further assistance to you."

At that point, the Nasszu County Civil Liberties Union
threatene¢ court action on my behalf. Only after threat of
lawsuit did I suddenly receive notice from the Civil Service
Commission stating that I had been reappointed to the list of
eligible candidates. This had the effect of rendering my cause
of action moot, thus enabling the Commission to continue en-
forcing a blatant practice of discrimination against persons
with a cancer history. I wish to note that it is not only I
vho views the Commission's practic. as a blatant form of cancer
discrimination, bu: the views of 4,630 people who have signed
a petition calling for the zbolishment of the Commission's
medical standaré. Although the majority of signatures come
from New York, there are hundreds of supporters from over
tventy states as far south as Texes and as far west as Washaing-
ton showing its great importance not only to :he State of New
York but tc the nation.

My battle with cancer discrimination hac keen won, but the
war goes on for many others. Estirates show tha:t over one
million people are suffering from scme type of cancer discrimi-
ration. Statistics also shov that one in every four persons
will contract some form of cancer during their lifetime. This,
coupled with the rising cure rates, will escalate the prokbler
of cancer discrimination.

What is being asked tocay :s not 2 deman? that persons with
a cancer history ze given automatic employren:. 311 that 1¢
being asked is tc give these people the same chance as anyone
else. After the pain ané suffering that most cancer victims
experience on the road to recovery, the least they deserve is to
be given that chaznce. 1 am in ro way stating that if a person
does not measure up to the medical, physical, and mental reguire-
ments that he or she be given employment, especially positions
with the police an2 fire department. I have nothing but the
createst admiration for these groups who do so much for society
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and are often given so little in return.

I do believe persons with a cancer history must be speci-
fically addressed in the lav since they are unique in a number
of ways. First, the number of people who contract cancer are
by far greater than any other disease. Cancer, unlike many of
the other major diseases, is not inherently a disabling disease.
True, it can, in some cases, result in a disability, as in a
limb being removed. But in comparison. a high fever has been
Known to cause complications leading to deafness, blinaness.
or even death, yec we do not consider a fever as a disabling
disease. In instances whare a person is renderec ¢isabled, no
matver what the cause is, he or she would come under the pro-
tection of applicable disabilities lavs now in effect. But most
cancer patients cannot be classified as gisabled. Once rid of
the disease, there are no special diets to be followed or shots
or medicines to be administered. All tiuat remains vith the
former cancer patient are memories.

I am told that many persons who do in ,act suffer from
a disability hate to be classifieé as hancicappec. Imagine
how a person must feel who is in no way, shape, or form éisabled,
yet labeled as such. If there are persons who wish to argue that
cancer is a disability, I woulé appreciate an explanation on how
I myself am cisablec.

As far as querries to the possibility of a recurrence, I,
for example, have not haé a cancer cell in =y bocéy for aimost
ten years. There is no medical evidence to show thst a person
this many yvears cisease-free has any greater risx cZ recon-
tracting the disease faster than anyone else con:tracting i1t for
the first time. In fact., if one wished to 1ook 3t the law of
averages, I most likely hol¢ the edge sinze I hac =y turn. The
problem is that for many persons their turn heas set to come.

While celiberating this legislation, one must keep 1n miné
the people it represents. (nlike many ot%er interes: greups.
there are no little yellow signs to affix on their vehicles that
read, "i'm Proud to be Cancer-Free," or "Cancer rcwer." Cancer
patients, both former ané presernt, ofter fee! tha: after faightans
a long, Lard battle to sustain l:ife only tc have to face another--
that of employment discriminaticn, 1s ..ot vorth the endeavur.
Another trzin of thought is to try to bury the c:isease 1n memor:
2S one may €0 with a past criminal recors. Often cancer victims
vill not be voiceful because they fear t: be cubliczlly labeled
s n2v’ v cancer. The ené result 1s tha: sere 15 2 Sspefial
interest group of millions of mericans, .o cve ¢ outdated
fears and misconceptions on their pari anc society, are sSilently
being rodbed of a chance tc lead normai cresductive laives. The
cvesticn must k. answered: When one 1s cures rec¢.<z11y, when 1s
he or she cur2d legaliy?
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One's outlook plays a critical role in the recovery process.
Imagine how much hope is extinguished from cancer patients when
Knowing after being cured they will have lost basic human rights
and will be stigmatized for life. The legislation which we talk
about today will not only affect those cured but will breathe
life into the hopes of many who are currently undergoing treat-
ment. It is a message that there is hope and that society
expects. these people to move onward in their lives. flease keep
in ming that this legislazion, unlike laws on other types of
discrimination, could be of benefit to each and everyone of us
in the future.

On behalf of myself, the cancer groups who have been
supportive in my efforts, ané the millions of Americans who
have, had, or will contract the disease, I ask that you supp "t
this proposed legislation. Cancer attaches itself to men.
women, and children of all races andé does not discriminate in
its choosing. Cancer éiscrimination 1like cancer, if left
untreated wiil only grow and spread. anc¢ eventually destroy
the lives of those it touches.
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A sese Charrman, Daxlip » errt Tiwrapu.ar.

July 15, 1985

rMedical Deparctment . Ra: CAONITR, Tieothe:
Yassau County Civil Sexvice Cormission i §28-37-54
142 018 Counmbes
a9 Qo e

Mireoka, NY 115C:
70 whor it may concern:

Trrothy ~25 fivst seon at Memorial Eospatal in Ociomer 1972 because of a
raght axillary neée. The bicpsy showed Eodgkin's diseasz, nocular sclerosing
tipe. He hai no sinptoms and there was no evidence of éasezse elsarhere in

e erprelizre L2 w25 2 stage YA. Fxor W330/72 sz 11/27/72 re was given

g In 9/73 a rzutine chest X-xay showed 2 ht hilar node. This
was boepsied anc showed recurrent Hodgkain's casease. From 9/24/73 to 10/25/73
ne s given xradiation to the mediastimm down to Ly zecicn, a total of
4,006 rads. In 5/76 he haé a recurrent noce in the left supraclavicular and
Teft lover neck avea whicn was biopsied, acain showing Hodgkin's disease.

Fxim 6/28,76 t© ~/25/77 h2 received miltople drug cherctilierazny whach consist
Srefnisona, Procarbazine, V.ncristine ami Cytoxan. His last

Zzg2 2f choretiesin s on 7/77 and he has revained éisezse-free since. Ee

a3 hag resular check-.os at Memor:ial Hespatal and all nis physical examsnations

an® the ladorazir dat2 hove keen normal.

13 sogre as an- ewer wnformatisn you need, tlease € not hesita : to
cenzacT re.

Sinnsrely yours, .

</ |

N’ S~ — i

A PRTD s A

Chazlctte Tan,

Begarcrent of Fell

-
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CIECUTHE ONECT O
2TELCLEONIND

SEPUTY € ECUTVE DRICTOS 3
#ONALD o LEVINSON

PLTRTIRN

NASSAU COUNTY

CIVIL SERYICE COMMISSION
140 0LD COUNTRY ROAD
MINEOLA NY 11301
516-535-251t

July 30, 1985

Timothy Jalonita
6 Millipngton Place
ascla, New York 11501

Dezar ¥Nr. Calonita:

=ce L0 YOur pnYsician’s ietier &
.Cnarlozte Tan, M.D., derorial Sloar

h.s letter your phys.cian . ..Jated & aistory of
ou es recurreat.metastatic nodal ssread,
isqualification for Police Ofi:zer, Exami-

tnat the processing of your apgiication for
een discontinued.

oo

Very tru.y yours,

Adele Lecrnarxd
Executive Director

7160 s
2 fdlTT - -
e Dt BT

..??; Frank Mon-eieone
¢ Recrui-renct Division
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ledacal Lepartment Fe: CALONITA, Tirothy
gsac County €l Service Commu€sion MH §28-37-54

mmesla, WY 11551

faz @ cerplete physacal eazanation, ancluding laboratory evaluaticr,

an the Quzgatient Department cn Avgust 6, 1985 and %e :s 1n excellent health.

Tothy has had adecuate treatment in the past and, an ry 33 years of experience

o Working with chiléhood Hocgkin's disez.e, Timothy stands n excellent chance [
ci recaining free frcr dasease and there no Justificatior iedacally that he

snianz bz ercloded fnom anything that he wishes to do in has caveer.

I wzll be hargy to answer any questions regardix huis past medical history.

‘Sincerely yours,

e
IV IAN7IN
Crarlotee Tan, i1.D.

Preiessor,

Cormell University edical College
soczaze Chalaran,

evelcorenzal Chercthevapy
sEmorial Eosgatal

T
PRI by
] . . —
L st ; P .
T L5 ‘o fasceun
A -, e {72 ( i
# tov %t

il //_
T e Lo
‘ et

d - At gt i .
.. , RS 3/« T

7’

o "5
ERIC

Aruitoxt provided by Eic:




Jome SLONINS
CAR® Lu S WOrewr Conpitman
[ LY THE I S Y
AN SIND .

as Comma

e
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TxEEUTVE DN ECTOm
ADILEREDNARD

OLPUTY DECUTVE DW= Je
RONALD 7 LEVINSON

NASSAU COUNTY

CIVIL SERVICE COMMISSION
1240 OLD COUNTRY ROAD
MINEOLA, N Y. 11501
51653525y

September 12,

1985

A~

irferr you that at 1ts meeting on September
Jommiss.on cisqualafie? you from Police Officer,
T247 for fa:lure to meet the medical require-

zaseg upon
«hich 1s a
aniaré 29 of

your medical history of having
medical disqualification under
the Medical Regu-rements for

ss..n afforés you an opportunity to subrat facts,

n fays, i cpposition to your dasqgualification. 1If
wc ne represented by an attorney, the explanation

or cf facts ray be filed by your attorney. How-

+¢es nct 1mply that any statutory period of laimi-

rerecy waivec.

Very truly yours,

Adele Leonard
Executive Director

rank lionteleone
Recruitment Division
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Septerber 1985

z
i 1 ontelecne Re: CALONITA, Timothy
B sassan County Civil Service Comission 3 £28~-.7~54

a0 C28 Country

Minecla, NY 11501

2Lx . llontelecne:

C= August 6, 1985 Timothy Calonita had a complete physical examination
- Srreomt 2caluaticn an our OQutpatient Departmment asd he vas found to be
.Sealent healsd He has had adecuate treatment in the past for Hodgkin's
Ziszaze an has rerained disease~free since his last chvmotherapy in July 77.
1% oginion, based on 33 years of experience in working with childhood Hodgkin's
i disease, is that Timothy has an excellenc chance of ieraining free from disease
i 2. tnere 1S no justafication medically that he shauid be excluded from anything
=hat he wishes to o in his career.

Sincerely,

Y/ /
L —
\ @JLL/L‘P/.C_ TeAS M
Charlctte Tan, M.D.
Professor,
Cormell University Medical College
Associate Chaixman,
Develcmmental Crerotherapy
Yemorial Hospital
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NASSAU COUNTY
CIVIL SERVICE COMMISSION
140 OLD COUNTRY ROAD
MINEOLA.N Y 11501
516-535-2511

October 3, 1985

Nr. Tirethy Caloniza
1ié Millington Place
¥ineola, New York 11501

=3 3¢ .ntor~ yeu tnat at 1ts meetinc on October 1,
= werrissxer adhered to 1ts originfl gecision to
xfy you rrox Police Officer, Examination No. 7247
s.re . "&et the medical rwguirements as per our
4 lexter cated September 12, 1985,

€€ b KO

+2 . be of no further assistance to you

Very truly yours,

hdele Leonard
Executive Director

By %///'//4‘\%&

Frank Monteleone
Recruitment Division
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New York Civit Liberties Union. Nassau County Chapter, 210 Old Country Road, Mineola. N, 11501 (516) 7418520

November 7, 1985

Adele Leonard, Executive Director
Nassau County Civil Service Commission
140 Old Country Road

Mineola, New York 11501

Dear Ms. Leonard:

We are writing on behal{ of Timothy Calonita who, as you know,
has been finally denied an appeal of his rejection as a candidate
for Nzssau Countv pelice officer.

According to your letters of September 12 and October 3, 1985,
Mr. Cal»nita has been rejected under Sec. VI, Standard 29 of
the Medical Requirements for*Police Officers, which states that
anyone with a history of malignant tumor is by definition
disqualified,

In our viewn, tnat standard and its’application to Mr. Calonita

violate Sec. 296 of the State Human Rights Law, Sec. 504 of the
Federal Rehavilitation Act 0of 1973, as well as the New York State
sz U. S, Constitutions, all of which prohibat diserimination against
anyone orn the basis of a disabi'ity or a perceived disability that does
rot prevent him from performing the job in question in a reasonable
manner.

We are writing 1o reguest that you recansider your rejection of
Mr. Calonita and that you rescind yout guideline, Sec. VI,

2, tee G 2%, that sutomatically disqualifies a candidate because of
a history of malignant tumor,

We would like to hear from you by Monday, November 18, 1985, U
5 we C0 Sut Tespont davorably by that date, we intend to prompuly
start legal proceedings.

Yery truly yours, J

(Sasbae b WO
Barbara Bernstemn

Executive Dxrg/

a .-‘.“'.._-‘
zZ Alan J. n..z fa /// ’

- ey M‘“'i KRN N Legal Director

TRe fetw 107k State Bransh ot he ACLU State office, 332 W, 4370 Street. N Y. 10036 Te1.(212) 382 0557 Norman Siegel, Executive Dicector

(O]
O

O
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AONALD ) LEVINEON

WASSAU COUNTY

CIVIL SERVICE COMMISSION
- 140 OLD COUNTRY ROAD
MINEOLA.N.Y 1§501
5163353560

January 15, 1986

Mr. Timothy Calonita
116 Millington Place
ineola, New York 11501
Dear Mr. Calonita:

~nclosed herewith please fing a copy of Resolution
No. 0241928¢, adopted by the Nassau County Cavil Service
Corrission on January 7, 1986 regardine vour appeal for
your disgualification from eéamina:ion No. 7247 Police
Ofiscer.

Very tvuly yours,
'(23112. G Pl R

[3
géelc teondrd’ /¢
. Executive Director

§1
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e~024/1986~~A Motion was made by Commissioner Senko, seconded by
. Comnissioner Xohn and unanimously carried adopting the
following resolution:

WHEREAS at its meeting of September S5, 1985 the
Commission disqualified Timcehe Caleonita, Candidate
for examination No. 7247 Police Officer, for failure
to meet the medical requiremenzs for the position,
and.

wHEREAS, at the suggestion of che, County Atfuinsy, 2
third medical opinion was souchs, and

WHEREAS the Commission reviewed a letter dated
Decexker 26, 1985 from James 7. G. Kwee, M.D.,

RESOLVED, That,based on the ozinion expressed by

Dr. Kwee in the aforesaid lester, the processing of
the application of Timothy Calcnita, candidate for
exarmination No. 7247 Police Cfficer, be continued.

N

82

i




79

Mr. MarTiNEz. Thank you, Mr. Calonita.

Let me ask you, what basis did they use to establish a policy of
hiring no one with a canceér histo:

Mr.. CALONTYA. I have submi in my written statement a copy
of the civil service medical requirements that state in black and
white “a history or presence of a malignant tumor” automatically

isqualifies someone. i
r. MARTINEZ. But did they estabiish a policy with any reason-
ing behind. it, or did they just automatically say, “"Nell, this is a
high risk group and we don’t want to accept the responsibility of
health costr.afterwards’? i

Mr. Carontra. Well, that was- one of the interesting aspects.
‘After the problem first appeared in the' papers, ‘the head of th

wil Service; Commission commented that I could have any one of
any other 1,900 civil service jobs, just not the police department, sc
that I do assume that I could be insured under any other job, F1
yet they were denying me the police department. .

Mr. . But they did not give you or give anyone the
basis for that policy for the police department?

Mr. CarLontTA. They would speak to no one.

Mr. MarTiNEZ. Ms. Monaco?

‘Ms. Monaco. I anticipate the basis that the police were usics
there ‘is the same type basis that was used by the Department ot
Defense. Their rules were established over 30 years ago, initially,
excluding cancer patients. At that point ‘in time, cancer was not
the kind of disease that you could expect a good result from. We
didn’t know enough about recurrences. There were too many ambi-
guities and uncertaintiés in whether a cancer patient was going to
be able to get out there and be fully employed. The decision to ex-
clude and the history for the decision to exclude ;just has not kept
up with the evolution of medical possibilities for cancer patients.

‘Mr. MARTINEZ. Thank you.

In the case that you cited, did the courts readily recognize that
there was discrimination, but that that individual didn’t qualify be-
cause he didn’t come under the classification of “disabled”’?

Ms. MoNaco. It.is a rather complicated decision, but as to the
part Ihave dealt with, yes, that is exactly the case. The law did not
specifically specify that cancer was a disabling condition. He was
not physically disabled when he was fired. He was fired, construc-
tively fired really, hy being demoted after-he came back from his
cancer treatment into a job he was not qualified for and was not
educationally dprepared for, with the idea:cf-pushing him out of the
job, which occur. The point was that until he had a physical
disability that was demonstrated, the law would not apply to him,
exactly as I have stated in the testimony.

Mr. MarTINEZ. But it sounds as if they did recognize that there
was discrimination.

Ms. Monaco. Oh, yes. They did recognize, but they didn’t feel
that the law empowered them-to do anything about it because he
did not come within. the ietter of that law.

Mr. MARTINEZ. I see. Very strange.

The 1 million that you referrer. to, Ms. Hoffman, who established
that 1 million people are being discriminated against?
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Ms. Horruan. [ think the 1-iillion is a very conservative effort.
That'is a figure that I have used and that some other people in this
field have used. There have been studies through the last 30 years
on this jssue, and'the more prominent ones show anywhere from 25
to 84.percent of all cancer survivors in certain situations encounter

.some form of discrimination in the-workplace. The niiinber prob-

lem comesil:n o:ihere ou define whabli3 is dmcnmma?:bg.Somesmtg-
ies define it only as fired or heing denied-a A
Others encompess other of discrimination on theo‘p)qg, such as
losing insurance.or being isolated in the worxplace physically, so
the 1 million is really 20 percent of the 5 million cancer.survi-
vors. That is & very conservative estimte. In reality it is probably
a much higher number.

‘Mr. MarTiNez. That leads me to my last question. You know,
many times discrimination is very subtle and it is not easy to
detect. In the case of a cancer petient, is it to define, recognize
dnd establish in a particular instance that there was. discrimina-
tion, or.is this one of “hoee things that once we establish the law, it
is still going to be another di t thing to prove it in instances
and get it resolved? I would like each of you to respond to that,

ing with Ms. Hoffman.

Ms. Horruan. Just like. in all forms of employment discrimina-

+ion, in many cases the sophisticated employer is not going to vo-

calize exaétly why he-is discriminating against, so in many cases
eanoer—beae! discrimination it ill not be that-clear andy you-will
need to. bring out the facts on both sides to determine the ree’ rea-
sons ior discrimination. But in some cases, such as in New York
with the civil service regulations, the discrimination is written into
8 Nevs York Just to.clarify the bill that is pending in New York
evs York,j € ‘the is pen in New

rig}:t now, initially Senator Dean Skelos had introduced a bill
which would prohibit employment discrimination %st cancer
survivors in hases of emnloyment in New York. bill that
is curréntly pending is a scaléd-down version which only ap lies to
the civil service regulations, and tF> reason he did that is because
the civil setvice regulations themser- es single out cancer survivors.
They don’t single out le with other nts. They single out
cancer survivors, which iswhyweneed‘s:geciﬁclegislationsuchas
the Skelos bill; and- eépecially such as Congressman Biaggi’s bill,
that deals witk cincér survivors specifically.

Mr. MaArTINEZ.’Ms. Monaco?

Ms. Monaco. There are-two parts to my answer to this question,
one of which is yes, because the employers certainly are not going
to tell people usually that -are firi tliemornoth.iﬁnfthem
because they iiave a history of cancer. It is sometimes difficult.

The point is that when we have'the teeth of legislation such as
has been introduced today, employers are going to be aware of that
fact. They are going to know they have to be more careful, and we
can then mut and say, “There is.a tool. here. There is this act.”
We can, through the National Coalition for Survivorship, which
Barbara is representin%mthmugh the: Candlelighters Childhood
Cancer Foundation, the American Cancer Society, et cetera, we can
tell people, “You have certain:rights that are extra rights. This is
the way you conduct a job interview. This is the way you make a
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record for yourself.” We can empower and train the youngsters and
the young sdults who are coming up, on making a record, on get-
ting the answers to the questions that will permit us to show on
record,.in a court prmeﬂmg or in an arbitration or in an adminis-
trative proceeding, depending upon what happens, that indeed
yvhc:ly you put all these circuunstances together it comes up discrim-
ination,

Go ahead, Mr. Calonita.

Mr. CALONTITA. Mr.-Chairnman, I would also like to comment on
the numbers being discr.minated against. Part ¢f the problem, such
as with the civil service-requirements, the:requirements are sent
out with the application to take the police exam. Quite often many
former cancer patients will see the automatic termination and
decide rot even to follow up, so there are many people suffering
from cancer discrimination who are not even voiceful. '

I ¢an testify that I know one young man who is only 19, who

never thought that he had a chance at becoming a police officer.
:Now, through the various articles that have appeared on my case,

he intends to go out and try this now. You have to keepin mind
the peo(rlme you are dealing with here. They are a very silent mﬂ':m
ity, and unfortunately they hide it away, as one might do with a
past criminal record. They are not as voiceful as many other
groups.

Mr. MarTINgZ. Thank you, Mr. Calonita.

Mr. Gunderson?

Mr. GuNDERSON. Thank you, Mr. Chairman, and thank all of you
for your testimony. In all due respect to the two representatives
here, there is-nothing better than personal testimony, and I am
sure you agree.

Tim, your.testimony I think was most meving. Can you enlighten
us? You say you are back on the list of thé:civil service.agplicants.

Mr. Caront™s. Well, at the time when I had applied:to take the

lice officer ¢ « .n, I was also applyiz; for law school. I had heard

m law school first, so I went in and completed‘a year. After one

ear I wasn’t sure how much:I wantc.. to %back, and that’s when
[ followed 'up with the police department. When the matter was fi-
nally resolved, which took almost over a year, I came so close to
gra!upting at this point—and which I now have done—that the re-
cruitment officers said I would be more of an asset to the force if I
waited on the top of the list. I have now been given-io the police
department, and the next available ciass they have, they will call

me.

I would also like to note that the police department that this
whole thing came up in issue about is supportive of Senator Skelos’
legislation on the State level, and here we have a department who
the civi' service is saying I can’t join, saying they wish-to-have me
as soon &5 I can come to them.

Mr. GUNDERSON. So.you think that you can joiii at this point in
time, now, as a result of——

Mr. CAZGNITA. At this point I have becn handed over from the
civil scrvice. I have beextlaiut on a list of eligible candidates and-the
police Jepartment can take me into the academy as soon as 1 ‘tell
them I'in:ready.
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Mr. GunDpERSON. Do you believe that the basis for discrimination
within the private sector is one which most likely s focused on
health insurance.costs, or-what do you think is the actual basis for
that discrimination?

Mr. Catontra. I feel, as Ms. Hoifman has vestified to, there are
many misconceptions about the cure rates of cancer. It is much
more successful than it was, say 10 years ago when I first contract-
ed the disease. I do know that health insurance is probably the big-
gest icar of former cancer patients and the parents of children who
have cancer. I myself am fully covered under Blue Cross and Blue
Shield. I am one of the lucky ones, but I do know that the Life In-
surance Councjl-of ~ew York, for instance, came out in opposition
against Senatc: keios’ bill on the State level.

-Mj . GUNDERSON. You know, a case of such blatant discrimination
as apparently the civil service regs is fairly easy to deal with. You
can just require that that be deleted. As I think Ms. Hoffman indi-
cated, it is far more difficult and I think one of the things we in
Congre.s must struggle with is the question of, “Was this actually
the basis for the novhiring as opposed to some other reason?” How
do we deal with that from a legal perspective to protect against dis-
crimination but at the same time not weight prefere 2 to a cancer
victim versus someone else, all things being equal? 1hat is J-nd of
a challenge, legally and statutorily, to develop. I don’t know if any
of you have any comments on that.

Ms. HorFrMaN. 1 have a comment. Congressman Biaggi’s oill
strikes the perfect balance to resolve the situation you ure talking
about. The bill prohibits discrimination against qualified cancer
survivors. It does not require employers to hire someone who is not
qualified for-the position, and it provides a mechanism through the
EEOC to have a check and balance, to determine whether or not it
is nnlawful discrimination or justified discrimination in any par-
ticular case, so it provides a case-by-case study in the EEOC, which
is exactly the same procedure we have been using for the past 20
years in other employment discrimination laws.

Mr. GUNDERSON. Do. you believe th 't cancer victims would be
covered if the Title 7 statutes were amended to prohibit discrimina-
tion based on handicap or disability as provided under Representa-
tive Moakley’s bill?

Me -HorrMman. I think you would encounter the same problem we
have with, “Are cancer survivors covered under current State stat-
utes which prohibit handicap discrimination?” The two problems
there are, first, it is nol clear whether a cancer survivor is handi-
capped. In many cases, as Tim Ca.vnita has pointed out, cancer is
not a handicap at all.

Secondly, requiring cencer survivors to bring legal actions under
the term of handicap merely perpetuates the mythology. The word
“handicap” is simply inappropriate for this situation. There needs
to be specific terminology to correlate with medical fact.

Mr. GUNDERSON. There are some civil rights groups that appear
to indicate, if not directly, indirectly, that they simply don’t want
Title VII opened up because thy are.scared of what the final out-
come might be on the floor of the House or the Senate. Do any of
you have any comments in responze to that kind of an attitude
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whick: apoarently exists within some elements of the civil rights
community?

Ms. HorFrMAN. Congressman Biaggi’s bill is not an amendment to
Title VIL It is a freestanding act. Congressman Moakley’s bill,
which is an amendment to Title VII, has been needed for 25 years.
If there is a situation out there for which there is no sufficient
legal remedy, then the whole purpose of having civil rights acts
which_provide a balanced form of resolving a situation should be
amended %o meet that need.

Mr. GUNDERSON. My only final comment is that, Tim, in all due
respec* to the two' ladies sitting n2xt to you, I sure hope you
become a policeman rather than a practicing lawyer. [Laughter.]

I yield hack the balance of my time.

Mr. MARTINEZ. Thank you, Mr. Gunderson.

With respect and meaning nothing derogatory, it has always
been unfathomable to me how you can arrive at a position that so
many of our very intelligent friends on the other side of the aisle
do arrive at, that when you don’t allow discrimination, you some-
how create preference. I mean, Stuve, you are going to have to sit
down and explain to me how that happens.

Mr. GuNDERSON. I think you should let the plaintiff attorneys in
those cases explain how it happens. [Laughter.f

Mr. MARTINEZ. At any rate, Mr. Owens?

Mr. Owens. I have no questions.

Mr. MarTINEZ. Mr. Biaggi?

Mr. Bi4gar. Thank you.

With relation to your desire for Mr. Calonita to be a policeman
over being an attorney, I assure you that you will probably make
more money in the police department, at least in the early years,
because Nassau County police are the highest paid in thre country.
I want to congratulate you on vour persistence.

Mr. Caronita. Thank you very much, sir.

Mr. B1aGGL I want to wish you well on the bar. I hope you are
only required to take it once.

Mr. CaroNiTA. Thank you very much, Congressman. [Laughter.]

Mr. BiACGL It’s a clear maniiestation of man’s inhumanity to
man. It’s a terrible process.

I am pleased that the police department has ugreed to accept
you, but the question I pose is, do the applications still contain ref-
erences to cancer? Not simply for Ir. Calonita, but I mean for all
aspirants, as a matter of policy has it changed? Singling vou out, I
mean, we are pleased for you but it doesn’t address the fundamen-
tal question. Are you aware of whether there has beer. a change in
either of those areas?

Mr. CaLoNITA. Yes, I am, Cougressman. I just received a list of
the new drafted guidelines of the civil service, since they do have
another police test coming up, hopefully before the end of the year.
They do seem to say now a presence or history of a malignant
tumor, because of all the prob‘iems that have occurred in Nassau
County with myself, they have added “he word “may” disquelify,
and they underlined the word “may.” Based on their past practices
and their reluctance to even discuss their medical standards or
how they arrive at them, I and also the Human Rights Divisicn
find this an inadequate solution.
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Mr. Biacar Yes, I think that’s substantial progress.
I had a number of questions. You made reference to the medical

- insurance and you say you have it. Under yww~ name?

Mr. SaronNiTa. No, I'don’t. I am emplcyed under a family busi-
ness axd I am insured under the family plan.

Mr. Biagar. Have you ever tried to get it urder your name?

. Mr. Carontra. No, I haven’t, but that will be coming up very
shortly. The other day I did cail for automobile insurance, and at
the end of the conversation th: insurance man said, “By the way,
do you smoke?” I said no, and he said, “Well, when you come
down, boy, do I have a good policy for you.” I am looking forward
to see what happens.

Mr. Biagal. Have you got a surprise for him!

Mr. Caronrra. Yes. [Laughter.]

Mr. Biagar Tell him you have already been there.

You made reference to this, but I would like to elaborate on it,
really stress it. It has heen my experisnce that in the light of dis-
crimination, people who are employed are reluctant to reveal, one,
that they are undergoing treatments, or that they in fact have had
cancer. Have you found that to be a common occurrence? L other
words, they secrete this knowledge.

Mr. Caronira. Yes, I do, Congressman. One of the most asked
questicns to myself when I speak at various cancer groups, often it
is the parents who say, “Should I admit that my child has cancer?
Should my child admit it?” Often, being 19 or 20, should they
admit it when they are even applying to-colleges. That is also a
very big worry, believe it or not, on many parents, whether the
child will be denied application to college because —

Mr. Bracar. You mean colleges have that question in their appli-
cations?

Mr. CaroniTa. It I am not mistaken, one of the leading cases in
New York on this acea was where a yourg woman was denied ad-
miitance to a Psychoanalytic college basec on the fact that they
felt she wouldn’t be able to fulfill the requirements of the degree. I
do believe she had fought that and she eventually won the case. I
think that was back in the early seventies.

Mr. Biagal. Ms. Monaco, the Department of Defense has changed
its regulations and you have made reference to it. Can you explain
the old policy to us and what has happened since 1986?

Ms. Monaco. Le, me just relawe to the cbildhood cancer issue
right now because the adult one ig a little bit more complicated,
but I will send some information over to your office on the entire
one.

What has happened is that prior to the change, if you had a his-
tory of cancer you were automatically not able to be in the armed
services, to be in one of the service academies, to be in one of the
ROTC programs, to be in the Reserves or the National Guard. We
were having more and more children who were cured of cancer,
some of whom were great big strapping Marine types that could
prok:ably bench-press three people with one arm at one time, and
they were going down to their recruiters whe were crying because
they wanted this hunk in the Marines and the Marines wouldn’t
take him. The Marines did not want a few good men if they had

cancer histories, anZ these were some children that hi  been diag-
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nosed with cancer a® age 3 to 5 and were now 19 to 24 and were
absolutely purebred cured. You could go to book on the fact that
they were cured. )

Mostly because of the pressure of recruiters who were a little bit
distressed, the presstre ot some magnificent Air Force coctors sta-
tioned at Wilford Hxll in ‘fexas who were doing physicals on some
of our kids who wanted to get in, who were saying, “This 73 a
bummer, and we are missing a ot of good candidates for-the acade-
mies and for the Air Force,” fortunately, one of our gentlemen who
had a good feeling about childhood cancer survivors wrote the
report that went upstairs to the Surgeon General and company,
that was eventually adopted by the Department of Defense, ir.
which they said, “Hey, if y.a are a survivor of childhood carcer,
we are going to take a look at you on a case-by-case basis and let
you in.”

I am happy to say that onr: of the first people that got in is one
of my foster sons. Since I lost my only daughter to cancer, I pick up
other people wherever I can find them, and T.J. McCue from Phila-
delphia was one (f the first that was admitted on this waiver
policy. He “ 1 now in the Air Force. He is in Guam. He writes to a
lot of other childhood cancer survivors who say, “Hey, if you could
do it, I can do it.” He doesn’t like the climate but so far he is sur-
viving under the Air Force.

So yes, with ~hildhood cancer I think we’ve got a good shot and
we’ve got a lot of friends out there to help us.

Mr. Biacar. What about the ;chools?

Ms. Monaco. The schools, again it is a question of where you are
and who is listening to you. We do have discrimination in some of
the professional schools against our children, because they are
saying, “Well, we are not convinced that it is worth giving you a
slot in a clas~ in which there are a lot of people competing, regard-
less of the f ¢ that you are smart and wonderful and good, be’ use
maybe you will die and we will lose the benefit of the training we
are giving you.” The times that it has been raised, it has been
fcught and it has been won, but again it is a question of, should we
force these children, whose doctors are convinced they are cured of
cancer and who are cured of cancer and who are cured of cancer in
their own minds, should we force them to have to go to court or to
arbitration every time they want to wirn a point in life? We
shouldn’t.

Mr. BiagGr. Are you satisfied that this legislation will ameliorate
that situation?

Ms. Monaco. I am satisfied that this legislation will point the
way, and if theie are other problems that we have, we will be able
to take care of them ourselves.

Mr. BiacGr. Ms. Hoffman—last question, Mr. Chairman—while
we are working to pass H.R. 1546, it may take some tiine, as you
know, and then we may be fortunate and get it through in a hurry.
Should we :iso undertake a parallel effort at the State level?

To illustrate, I introduced a grandpavents’ visitation rights bill,
and it was a new issue but it was a very emotional and passionate
situation. At the time I think there were 14 States that had some
legislation on the books. Because of the interest thal we created
here in Washington, that took on a national perspective through
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the media, every State in the Union has some legislation. Assum-
ing that we may be confronted ‘vith similar <elays in our legisla-
tive process, what would be your assessment of embarking on a
State-by-State undertaking?

Ms. Horrmaw. I think we have to continue a State-by-State un-
dertaking, which we are doing now. That is not the best answer.
The best answer is passing your bill because it would provide uni-
form coverage around ::¢ United States, ‘but if we don’t have that
immediately, then oi least getting some better coverage in some
States is certainly a-way iz benefit individuals in those States.

California right now has the model legislation on this insue, and
other States are beginning to pick that up in introducirg amend-
ments te their own civil rights laws. All but one State I believe
-uow, at the most recent count, has sor » kind of disability rights
protection, but because most of these laws do not clearly protect
cancer survivors, especinlly those who are not considered disabled
under the statute, then we have to work to try to clarify the law.

Just to keep bringing up New York, since we have a representa-
tive from New York on the panel, one of the problems is, even
when you have a law which the State Human Rights Commission
in New York says prohibits cancer-based discrimination, and there
has been an adjudicated case cn the books where a cancer survivor
won her case under that act, the State agency which enforces that
law still will not strike down the civil service regulations which
blatantly are violative of that act. Another advantage of your bill
is that it would invalidate any civil service regulations around the
ignited States and other State rules that are blatantly discrimina-

ry.

Mr. Biagar. Will you give me the case involved that you just re-
ferred to in New York, and the agency involved?

Ms. HoFFMAN. Yes. It is called Goldsmith. v, New York Psychoan-
alytic Institute, and I can provide your office with-that cite.

Mr. Biagar I appreciate that. I want to *hank each of you for
your presence and your contribution.

Thank you, Mr. Chairman.

Mr. MaxTiNEZ. Thank you, Mr. Biaggi, and thank the three of
you for appearing before us.

Oh, Mr. Owens, I'm sorry.

Mr. OweNs. I have no questions.

(liVIr. MarTINEZ. Thank you very much for appearing before us
today.

With that, we will call our second panel. The second pan.! con-
sists of Alex Rodriguez, commissioner, Massachusetts Commission.
Against Discrimination; Dr. William Kiernan, director of rehabili-
tation, Deveiopmental Evaluation, Clinic of the Children's Hosp:tal;
and Dr. Robert Davila, vice president, pre-college, Gallaudet Uni-
versity. We will begin the testimony with Alex Rodriguez.

STATEMENT OF ALEX RODRIGUEZ, COMMISSIONEFR,
MASSACHUSETTS COMMISSION AGAINST DISCRIMINATION

Mr. OURIGUEZ. Good morning. My name is Alex Rodriguez and X
am the chairman of the Massachusetts Commission Against Dis-
crimination, which is the agency responsible for enforcing Massa-
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chusetts’ civil rights law. I have a prepared statement which I will
give to the panel. It will be more than 5 minutes so I am not going
to read that. I will just take 5 minutes to try to paraphrase what I
believe are the most relevant issues concerning H.R. 192.

Before I begin, let me just tell you something about my family’s
background to shi.. that there are some personal concerns about
this legislaticn as well as my official concern. I lost a brother to
cancer 2 years ago who was a Korean vet, and I do know the seri-
ous difficulties that one encounters with cancer. I have a brother
living with-me now who inoved in from California last year because
he lost a lung to cancer this year, and is 1.ow getting ready to go
back in about 2 weeks. He did have radiation therapy and did very
well. I have two other brothers—one is a vet of the Second World
War and one of Korea—who are both in wheelchairs and have bzen
in wheelchairs. One - paralyzew from the waist down; the other
has multiple scleros. and a developmental disability from the
Second World War which was service-related. I just want you to
know this as 1 move forv;ard.

The major points in my testimony I talk in support of H.R. 192
but I also want you to know I strongly support H.R. 1546, and I
don’t see any conflict here. One leaves a resolution to the problem
to Title VII and EEOC, which we need very badly, in H.R. 192. The
Othf'ié Mr. Biaggi, you allow people to go straight to the civil
courts.

I think both are imperfect, and I would hope through my testi-
mony that you puv ,our heads together and attempt to perfect
vhat you are attempting to do here. Those who have testified earli-
er on the cancer bill, yes, cancer-rel1ted treatment in the place of
employment might need a separate place, as Mr. Biaggi has indi-
cated in his legislation. I don’t think there is ary conflict by having
that sepaxrate place.

I think the imperfection is that you ask people to go to thousands
of diffevent cour’s throughout the country, and the legislation or
the intent of your legislation will then be interpreted by thousands
of different judges in thousands of different ways, and that is s.ow
evolution. We’ll get there eventually, but I have seen legislation {o
protect people evolve that way and I don’t consider that the best
method of doing it.

The imperfection cited in legislation that would cover handi-
capped people, as our legislation does in Massachusetts, evolves in
the same manner. I think it evolves guaicker because you have
given the responsibility to « panel, and you would be in EEOC, that
by repetitious history woula get us there quicker in terms of defin-
ing exactly what the coverage that was expected by your legislation
should be, and I can give you many examples.

Let me tell you what has happened in Massachnsetts in terms of
our legislation, as we started on March 7, 1984. We have gone from
zero percent of the case load, obviously, on March 7, 1984 to 20 per-
cent of our employment cases today. Twenty percent of our emp:oy-
ment cases are now handicap cases, before the commission, and the
two major problems that we have had to deal with are the issues of
reasonable aczcommodation—what are we erpecting the employer
to do here?—and the issue of the pre-employment guestioning of
one’s particular handicap.
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In our legislation we demand that there be reasonablez accommc-
dation, and we are quiet in Mr. Moakley’s Title VII amendment
about this point, and we ziso forbid and deem it illegal to make
pre-employment inquiries, before the offering of a job, to anyone
about their handicap status. Some of the comments you have heard
oa the earlier panel are covered by this unique wording, and I
vould ask you, and I do ask in my statement for you to seriously
consider that type of wording.

What the pre-employment inquiry provision does is allow the
person who i3 otherwise deemed able to do the job to come forward
before the panel evaluating their competence and to get to the
point where they are offered the job before any medical evaluation
is done on the individual. Upon a medical evaluation, if the person
is deemed not able to do the job, the burden falls on the employer
to show why they can’t do the job. This, we have found, has worked
very well.

On the issue of dealing with your own State agencies and their
inability to comply with the law, we have done so in Massachu-
setts. New V~rk City and New York State hasn’t done so, as you
have heard : the earlier testimony, but we have I had to take on
our Division of Personnel Administration, and because of their in-
ahility to agree with us, I had to sue them. Now clearly my Gover-
nor was not very happy that two State agencies were doing this o
each other, but the legislature had spoken. They made it clear that
they didn’t want a one-eyed registry individual exempted from em-
ployment simply because he had one eye.

This man had a revolver license. This man had every class of
automobile license. This man was clearly capable of doing the job
of checking if an individual was in violation of our motor vehicle
laws. He was being denied an opportunity to do so simply because
he had one eye. The irony was that there were other registry
people who had their jobs when their eyes were fine, who were now
on the job and had one bad eye, so it was illogical to deny this man
the particular job.

We told our Division of Personnel Administration that they
would have to stop the pre-employment questioning, th:at they
would have to get rid of their medical review panel, which was ir-
rational and didn’t seem to function on any particular consistent
mechanism. It depended on who showed up at the meeting. You
would get someone with diabetes who would get right through the
pane{. The next person with diibetes would not get through the
ranel:

We have now eliminated that panel, and we are putting the onus
on every muauicipality in Massachusetts to make the appropriate
definition of a person’s capacity to do the job when they come
before them, without a pre-employment inquiry as to their handi-
cap status, with no pre-employment questioning of their ability
untii they have offered that job. Yes, you can eliminate them after
the job has been oifered, but the burden falls on the employer.

Now simply a moment on reasonable accommodation. That is an
awesome responsibility to leave to the administraiive agency, but
we have undertaken reasogable accommodation. I don’t consider
myself any more reasonable than most other people, especially
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anyone on the panel, but it is very difficult to define what “reason-
able accommodation” is. Let me give you another for instance.

I think we would all consider it quite reasonable if a secretary
who is otherwise qualified came to you in a wheelchair, to hire her
or him, place them at the job place, and the only burden you really
have is to h::ve a raised desk because a wheelchair puts you a little
higher than the chairs we are sitting on. That is not unreasonable,
but let’s talk about a developmental disability in which someone

R finds themselves in a wheelchair, and they have to go and work as
a clerk in soine store that borders some of our streets.

Now the employer, 1 think you would all consider it reasonable
that if there is a natural barricz, that you put a slight ramp there
so this employee can enter the store. It is also convenient for some-
one who is aged and walks with a cane and can’t mount steps, et
cetera, but at some point this developmental disability is going to
get a little worse, and that person’s arms won’t allow them to
wheel that chair up that pitch of a ramp, so you then make the
ramp a little longer which makes it easier to get up because the
pitch is lower.

At what point do we then say that the employer doesn’t have to
deal with this any more, and the responsibility shifts to the individ-
ual to get a motorized chair? These are the types of questions we
have to deal with under resscnable accommodation all the time,
and we do deal with them.

The outcome of dealing with handicap legisiation in Massachu-
setts has been quite interesting. We find that employers, when con-
fronted with the fact that they have violated-an individual’s rights,
tend to take an attitude, Mr. Chairman, that says, “Oh, I'm very
sorry. I didn’* know.” They are so willing to settle this particular
type of charge, much more willing than they are on a raciai dis-
crimination charge or a sex discrimination charge or an age dis-
criminatiun charge. We find that the overwhelming reality is that
employers, once confronted by our agencies, will say, “Well, what
can I do?” They settle these cases. The highest settlement rate we
have is now iu the handicap categories. I think if is saying to us in
Massachuset’s, and the same would be said to you here in Wash-
ington, that you did the right thing; that employers needed this
extra push,

I would say that there is another piece of Title VII that at some
point you should deal with, and that is to allow the commissioners
in EEOC to extend another part of their administrative agency to
that of having hearing officers that would internally hear cases
that rose to the position of needing a hearing. We do this in my
agency. We are the hearing officers, {lie commissioners. We fiud hy
repeating the experience we get there very quickly and we refine
what the intent of legislation was a lot faster, internally within the
agency. it works.

I beiieve both pieces of legislation ought to be passed. There is no
contradiction. I congratulate you again for considering it, and I
would hope that you convince your colleagues to pass it. Thank you
very much.

[The prepared statement of Alex Rodriguez follows:]

Co

ERIC 9




90

PREPARED STATEMENT OF ALEX RODRIGUEZ., CHAIRMAN.
MasSsACHUSETTS ComMISSION AGAINST DiscrimMInNATION

My naME 1S ALEX RODRIGUEZ. | AM THE CHAIRMAN OF THE
MASSACHUSETTS CoMMISSION AGAINST DISCRIMINATION WHICH 1S THE AGENCY
RESPONSIBLE FOR ENFORCEMENT OF THE MASSACHUSETTS CIVIL RIGHTS
taws (M.G.L.C. 151B, €7 seq.).

On MaxcH 6. 1984 THIS LAW WAS AMENDED BY THE HasSACHUSETTS
LEGISLATURE TO GIVE THE COMMISSION AUTHORITY T0 INVESTIGATE AND
AD-TUDICATE COMPLAINTS OF DISCRIMINATION IN EMPLGVMENT AGAINST
“QUALIFIED HANDICAPPED” PERSONS.

Our EXPERIENCE 1IN MASSACHUSETTS, WE BELIEVE, GIVES US A
UNIQUE INSIGHT INTO THE NEED FOR THE ENACTMENT OF LEGISLATION
NATIONALLY WHICH WOULD GIVE HANDICAPPED INDIVIDUALS THROUGHOUT
THE COUNTRY THE PROTECTION FROM DISCRIMINATION, WHICH CURRENTLY
EXISTS IN ONLY A FEW STATES,

CONSEQUEKTLY, IT IS MY PRIVILEGE TODAY TO TESTIFY IN SUPPORT
oF H.R. 192 wHicH wouLd amenp TITLE VIl oF THE CiviL RiGHTS
Act oF 1964 TO MAKE DISCRIMINATION AGAINST HANDICAPPED INDIVIDUALS
AN UMCAWFUL EMPLOYMENT PRACTICE.,

THE PASSAGE OF THE CiviL RIGHTS AcT oF 1964 SIGNIFI=D
A RECOGNITION BY THE CITIZENS OF THIS COUNTRY THAT AN EMPLOYER S
DECISION TO HIRE OR PROMOTE AN INDIVIDUAL SHOULD BE BASED UPON
THAT INDIVIDUAL'S ABILITY TO PERFORM THE JOB AND NOT UPON
CLASS-BASED GENERALIZATIONS AND STEREOTYPES.
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WE HAVE SEEN THE I1MPACT THAT TITLE VII HAS MADE OVER
THE LAST TWENTY VYEARS IN REMOVING ARTIFICIAL BARRIERS THAT
PREVIOUSLY RESTRICTED MINORITIES AND WOMEN FROM RECEIVING THE
EQUAL EMPLOYMENT OPPORTUNITY THAT IS NOW REGARDED AS A FUNDAMENTAL
RIGHT IN THIS COUNTRY,

THE TIME HAS COME TO EXTEND THIS FUNDAMENTAL QUARANTEE
TO HANDICAPPED WORKERS WHOSE CONTRIBUTION TO SOCIETY HAS BEEN
UNJUSTLY RESTRICTED BY EMPLOYER MISCONCEPTIONS AND IGNORANCE.,

Our EXPERIENCE IN MASSACHUSETTS HAS SHOWN US THAT THIS
IS A TASK WHICH SHOULD BE DONE AND WHICH CAN BE DONE BY THE
ENACTMENT OF LEGISLATION WHICH IS DESIGNED TO ADDRESS EMPLOYMENT
PRACTICES WHICH HAVE SERVED AS ARTIFICIAL BARRIERS TO THE EMPLOYMENT
OF QUALIFIED HANDICAPPED WORKERS.

Our E)‘(PERIENCE HAS ALSO SHOWN US, HOWEVER. THAT IN ORDER
TO BE EFFECTIVE, LEGISLATION IN THIS AREA MUST REFLECT THE REALISTIC
PROBLEMS THAT WILL ARISE AS EMPLOYERS AND EMPLOYEES MAKE THE
TRANSITION THAT I3 NECESSARY TO PROVIDE EMPLOYMENT OPPORTUNITIES
TO THESE WORKERS.,

H.R. 192, AS CURRENTLY PROPOSED, WOULD AMEND TITLE VII
TO SIMPLY PROHIBIT DISCRIMINATION IN EMPLOYMENT AGAINST A QUALIFIED
INDIVIDUAL SOLELY ON THE BASIS OF A HANDICAP.

THE MASSACHUSETTS DISCRIMINATION LAW, HOWEVER, HAS TWO
ADDITIONAL PROVISIONS WHICH WE BELIEVE HAVE BEEN V<Y EFFECTIVE
IN TARGETING KEY EMPLOYMENT PRACTICES WHICH HAVE HISTORICALLY
OPERATED TO EXCLUDE HANDICAPPED WORKERS.
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THE FIRST PROVISION MAKES IT UNLAWFUL FOR AN EMPLOYER TO
DISCRIMINATE AGAINST AN OTHERWISE QUALIFIED HANDICAPPED INDIVIDUAL

IF THE INDIVIDUAL IS “CAPABLE OF PERFORMING THE ESSENTIAL FUNCTIONS

OF THE POSITION INVOLVED WITH A REASONABLE ACCOMMODATION TO HIS
OR HER HANDICAP UNLESS THE EMF.OYER CAN DEMONSTRATE THAT THE
ACCOMMODATION REQUIRED TO BE MADE TO THE PHYSICAL OR MENTAL

LIMITATIONS OF THE PERSON WOULD IMPOSE AN UNDUE HARDSHIP TO THE
eMpLOYER'S Business.” ([M.6.L,C. 151r,4(16)]

THE “REASONABLE ACCOMMODATION" STANDARD: WE BELIEVE: 1S
CRITICAL TO EFFECTIVE IMPLEMENTATION OF EQUAL EMPLOYMENT
OPPORTUNITY FOR THE HANDICAPPED BECAUSE IT REQUIRES THE EMPLOYER
TO MAKE THE MINOR ADJUSTMENTS WHICH ARE REALISTICALLY NECESSARY
FOR THE ADAPTATION OF THE HANRICAPPED WORKER TO HIS OR HER WORK
ENVIRONMENT,

THE REASONABLE ACCOMMODATION WHICH MUST éE MADE TYPICALLY
REQUIRES LITTLE COST OR EFFORT BY THE EMPLOYER. THE FAILURE
TO MAKE THE ACCOMMODATION, HOWEVER. WILL RESULT IN THE PREDICTABLE
EXCLUSION OF PERSONS WHO HAVE CERTAIN DISABILITIES,

FOR EXAMPLE, EMPLOYMENT OF A TYPIST WHO IS CONFINED TO
A WHEELCHAIR MAY NECESSITATE THAT AN EMPLOYER UTILIZE A RAISED
DESK OR MAKE OTHER MINOR ADJUSTMENTS TO THE PHYSICAL ENVIRONMENT
OF THE EMPLOYEE'S WORK AREA TO ACCOMMODATE THIS HANDICAP,

We EMPHASIZE THAT THE EMPLOYER MAY STILL SET HIGH STANDARDS
FOR THE PROFICIENCY LEVEL OF THE TYPIST. HoweviR, UNDER
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MASSACHUSETTS LAW, THE EMPLOYER COULD NOT REFUSE TO HIRE A WORKER
WHO HAS THE BEST QUALIFICATIONS SIMPLY BECAUSE EMPLOYMENT OF
THE PERSON WILL NECESSITATE A MINOR ADJUSTMENT IN THE WORK
ENVIRONMENT TO ACCOMMODATE THE INDIVIDUAL'S HANDICAP UNLESS THE
EMPLOYER CAN DEMONSTRATE THAT THE ACCOMMODATION WILL IMPOSE AN
UNDUE HARDSHIP ON THE EMPLOYER'S BUSINESS.

We BELIEVE THAT THERE IS A TREND OF STATE COURTS AND
AGENCIES CONSTRUING HANDICAP DISCRIMINATION LAWS TO INCORPORATE
AN OBLIGATION OF THE EMPLOYER TO MAKE REASONABLE ACCOMMODATION
TO AN APPLICANT OR EMPLOYEE'S DISABILITY LIMITATIONS EVEN WHERE
NO ACCOMMODATION LANGUAGE EXPRESSLY APPEARS IN THE STATUTE. [E.G.
CaL. apMin. copbe Ti7.11, §7293,9(1980)]

HOWEVER, IN CONSIDERING THE IMPORTANCE OF SUCH A PROVISION
TO THE ACHIEVEMENT OF MEANINGFUL ~ "PLOYMENT OPPORTUNITY FOR THE
HANDICAPPED, WE STRONGLY URGE THAT EXPLICIT  REASONABLE
ACCOMMODATION LANGUAGE BE ADDED 70 H.R.192.

THE OTHER PROVISION THAT APPEARS IN MNASSACHUSETTS LAW BUT
WHICH IS NOT CONTAINED IN THE CURRENT VERSION oF H.R. 192 prOHIBITS
AN EMPLOYER FROM MAKING A PRE-EMPLOYMENT INOUIRY OF AN APPLICANT
AS TO WHETHER THE APPLICANT IS A HANDICAPPED INDIVIDUAL OR AS
TO THE NATURE OR SEVERITY OF THE HANDICAP, EXCEPT THAT AN EMPLOYER
MAY CONDITION AN OFFER OF EMPLOYMENT ON THE RESULTS OF A MEDICAL
EXAMINATION CONDUCTED SOLELY FOR THE PURPOSE OF DETERMINING WHETHER
THE EMPLOYEE, WITH REASONABLE ACCOMMODATION, IS CAPABLE OF PERFORM-
ING THE ESSENTIAL FUNCTIONS OF THE JoB. [M.G.L.C. 1518, § 4(16)]
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THIS PROVISION SEEKS TO ELIMINATE THE EMPLOYMENT PRACTICE OF
REQUIRING INFORMATION ABOUT ONES HANDICAPPED STATUS ON AN
APPLICATION WHETHFR THE INFORMATION IS RELATED TO THE FUNCTIONS
ON THE JOB IM QUESTION OR NOT.

SUCH A BROAD PRE-EMPLOYMENT INQUIRY RARELY PROVIDES THE
EMPLOYER WITH INFORMATION THAT IS NECESSARY TO THE EMPLOYMENT
DECISION, BUT THE INFORMATION DISCLOSED FREQUENTLY DISPOSES THE
EMPLOYER AGAINST HIRING AN INDIVIDUAL WITH EVEN A MINOR MEDICAL
PROBLEM.,

THe MCAD's EXPERIENCE IN ENFORCING THIS PROVISION CONFIRMS
THAT THIS PRACTICE 1S WIDESPREAD AND THAT IT RESULTS IN THE
SYSTEMATIC EXCLU>ION OF QUALIFIED WORKERS DUE TO THE DISCLOSURE
OF MEDICAL PROBLEMS WHICH WOULD NOT OTHERWISE BE READILY APPARENT
TO THE EMPLOYER, OVER THE PAST YEAR, A CLEAR MAJORITY OF CASES
FILED wiTH THE MCAD HAVE iINVOLVED COMPLAINTS OF DISCRIMINATION
BECAUSE OF SUCH HIDDEN DISABILITIES AS EPILEPSY, BACK INJURIES,
AND DIABETES.

OUR INVESTIGATION OF THESE CASES HAS REVEALED THAT, MORE
OFTEN THAN NOT, AN EMPLOYER WILL REFUSE TO HIRE SUCH INDIVIDUALS
FOR ANY POSITION BECAUSE OF THE EMPLOYER'S MISCONCEPTION OF WHAT
LIMITATIONS, IF ANY, ARE IMPOSED ON THE WORKER BY SUCH A MEDICAL
CONDITION AND BY ITS FEAR., USUALLY UNJUSTIFIED, OF SKYROCKETING
INSURANCE RATES AND SAFETY HAZARDS.

A Recent stupy conpuctep By E,I, pu Pont DE NEMOURS &
(0. CLEARLY DEMONSTRATES, HOWEVER, THAT THE EMPLOYERS' FEARS ARE
WITHOUT BASIS IN FACT.

£
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THE STUDY FIND NO INCREASE IN COMPENSATION COSTS AND NO
LOST-TIME INJURIES DUE TO EMPLOYMENT OF HANDICAPPED WORKERS.

FURTHER: NINETY-EIGHT PERCENT OF THE HANDICAPPED EMPLOYEES
RATED AVERAGE OR BETTER ON SAFETY, AND MORE THAN HALF OF THOSE
RATED ABOVE AVERAGE. “EouaL 70 THE Task, 1981 pu Pont Survey
or EmpLovmMeEnT OF THE Hanpicappep”, 6-9 (1982).

ADDITIONALLY., THE DU PONT STUDY SHOWED THAT NINETY-ONE
PERCENT OF THE DISABLED RATED AVERAGE OR BETTER IN JOB PERFORMANCE,
NINETY-THREE PERCENT RATED AVERAGE OR BETTER IN JOB STABILITY,
AND SEVENTY-NINE PERCENT RATED AVERAGE OR BETTER IN ATTENDANCE.

SINCE IT IS CLEAR THAT EMPLOYMENT DECISIONS AFFECTING THE
HANDICAPPED ARE TOO OFTEN BASED UPON MYTH RATHER THAN FACT, WE
BELIEVE THAT ENFORCEMENT OF HANDICAP DISCRIMINATION LAW REQUIRES
THAT THE LAW RESTRICT THE MEDICAL INFORMATION WHICH EMPLOYERS
MAY ELICIT PRIOR TO AN OFFER OF EMPLOYMENT.

WE BELIEVE THE PRE-EMPLOYMENT RESTRTICTION CONTAINED IN
THE MASSACHUSETTS LAW HAS BEEN EFFECTIVE IN ELIMINATING UNLAWFUL

SCREENING PRACTICES.,

AccorpINGLY, WE SUGGEST THAT H.R. 192 BE AMENDED TO INCLUDE
THE SAME OR A SIMILAR PROHIBITION,

WHILE WE ARE PROUD OF THE PROGRESS THAT THE COMMONWEALTH
HAS MADE IN ELIMINATING DISCRIMINATION AGAINST HANDICAPPED WORKERS
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IN THE STATE, WE RECOGNIZE THAT MEANINGFUL EMPLOYMENT OPPORTUNITY
FOR HANDICAPPED CANNOT BE ACHIEVED UNLESS THE NATION AS A WHOLE
EMBRACES THIS GOAL.

EnacTMENT OF FEDERAL LEGISLATION IN THIS AREA WILL PROVIDE
UNIFORMITY AND CONSISTENCY TO THIS EFFORT. ANY TAX DOLLARS WHICH
MUST BE EXPENDED TO ENFORCE THIS LAW WILL EASILY BE OFFSET BY
THE SAVINGS WHICH WILL RESULT AS JOB OPPORTUNITIES ARE CREATED
FOR PERSONS WHO HAVE PREVIOUSLY BEEN FORCED TO RELY UPON PUBLIC
FUNDS FOR SURVIVIAL.

FOR ALL OF THESE REASONS, WE SUPPORT ENACTMENT oF H.R.192.

FINALLY, BEFORE CLOSING OUR COMMENTS WE NOTE THAT IN ADDITION
10 H.R. 192, THE COMMITTEE ALSO HAS BEFORE IT A BILL TO AME'D
TITLE VII 70 BAR DISCRIMINATION AGAINST A PERSON ON THE BASIS
OF CANCER HISTORY.

ALTHOUGH WE AGREE THAT DISCRIMINATION OF THIS NATURE SHOULD
BE PROHIBITED, WE BELIEVE THAT PERSONS WHO HAVE A HISTORY OF
CANCER WOULD BE CONSiDERED QUALIFIED HANDICAPPED PERSONS ENTITLED
TO THE PROTECTION THAT ENACTMENT oF H.R. 192 woULD PROVIDE.
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Mr. MARTINEZ. Thank you very much, Mr. Rodriguez.
We will now go t» Mr. Kiernan.

STATEMENT OF WILLIAM KIERNAN, DIRECTOR OF REHABILITA-
TION, DEVELOPMENTAL EVALUATION Cl.INIC, CHILDREN'S
HOSPITAL

Mr. KierNAN. Thank you. My name is William Kiernan. I am
the director of the Training and Research Institute for Adults with
Disabilities at Boston College, and the Director of Rehabilitation at
Boston Children’s Hospital. I want to thank you, Mr. Chairman
and members of the  committee, for the opportunity to testify in
behalf of HR. 192. I have written and prepared testimony that
would fill you in on some of the areas, but would like to summarize
this fairly briefly.

Employment and work plays a fairly significant role in our lives.
It establishes an identity. It establishes peer groups. It also estab-
lishes one’s level of economic self-support. If you don’t believe that,
you only have to look. In fact, in social gatherings the second most
frequently asked question is, “What do you do?”

For individuals with handicaps, employment frequently isn't an
option. Even when unemployment rates nationally are at 6 and 7
percent, and in some instances locally are at 2 and 3 percent, we
still find in 1982 the U.S. Commission on Civil Rights indicating
that 50 to 70 percent of persons with disabilities were unemployed.
A Harris poll _one just recently, within the last year, surveying
1,000 persons who were disabled, indicated that 67 percent oi those
surveyed were unemployed. One might say that maybe that was be-
cause they didn’t want to work. A second question in the Harris
poll asked those individuals, “If there was a job available, would
you take it?” Seventy percent of that group said yes.

In the past, for persons with disabilities the options were gener-
ally unemploymernt or sheltered employment. Two more recent op-
tions ere supported and- transitional employment. There are new
technologies and new approaches that are clearly indicating oppor-
tunities for persons to enter employment.

A national survey on employment of adults with developmental
disabilities done in 1986, surveying 2,506 agencies, organizations
and facilities providing vocational services to adults with develop-
mental disabilities noted that 62,400 persons with developmental
disabilities were placed into competitive, transitional, or supported
emplcyment within that 12-month period. What does that translate
into? It translates into gross annual earnings for that 12-month
period for that group of individuals, of between $235 and $250 mil-
lion. The benefits, when we look at them from taxes paid, reduction
in transfer payments, reduction in alternative pr~ ‘am costs, and
contributions to social security, the benefits for tha oroup in a 12-
month period range from $206 to $281 million.

Economic benefits, though, are not the only gain. For persons
who are disabled, when they enter employment, there is a signifi-
cant enhancement in the quality of their lives, but it is not onl
the individual who realizes a gain, it is also industry. Industry real-
izes a gain by, in fact, when there is a good person-environment
match, a reduction in cost of job turnover. With the shrinking
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labor source, we are finding out that industry has a great need and
that the opportunities for employment of persons with disabilities
are increasing.

Looking at that information, a second survey done by the Harris
poll, surveying 1,000 industries and interviewing chief executive of-
ficers, affirmative action officers and line managers in large and
small industries looked at a variety of persons who are disabled to
obtain the impression of industry as to persons with disabilities.
The results of that survey showed some interesting findings.

The most particular finding was that in fact there were some
barriers to employment for persons with handicapping conditions.
Thirty percent of those industries that were surveyed had formal
written policies indicating that they would hire persons with dis-
abilities, yet 75 percent of the managers surveyed felt that persons
with disabilities were good workers. A substantial majority sup-
ported the concept of civil rights protection for persons with dis-
abilities. Those industries that had written policies and stated poli-
cies that enhanced employment opportunities for persons with dis-
abilities, by far place many more persons with disabilities into em-
ployment. It is clear that industry has a need, that industry is will-
ilé%, that industry in fact is looking at opportunities such as H.R.
192

Let rae conclude by just drawing a few observations. One, it is
clear that employment for handicapped individuals is economically,
socially, and psychologically sound. Two, with the shrinking labor
resource there are many more opportunities for persons with dis-
abilities in the labor market. Three, HR. 192 is a necessary incen-
tive for industry for the creation of jobs but also for the incentive
to develop career ladders for persons with disabilities. Lastly, it is
time we looked at employment as not a privilege but a right and
an opportunity for all adults.

Thank you for the chance to testify in this committee.

[The prepared statement of William E. Kiernan follows:]
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PREPARED STATEMEN"  WiLLiaM E. KIERNAN, PH.D., DIRECTOR, TRAINING AND RE-
?IEARC%{ INSTITUTE ForR ADULTS WITH DisABILITIES, BostoN COLLEGE, CHESTNUT
ILL, MA

T am William E. Kiernan, Ph.D, the Director of the Training
and Research Institute for Adults with Disabilities, a joint
program sponsored by the Boston Children's H: spital University
Affiliated Program and the Division of Special Education and
Rehabilitation at Boston College. I am pleased to have the
opportunity to testify before the sub-committee on Employment
Opportunities of the Committce on Education and Labor in support
of H.R. 192 entitled "An Amendment to Title 7 of the Civil Rights
Act of 1964 to Make Discrimination Against Handicapped
Individuals an Unlawful Practice."

For each of us our job sServes not only as a means of
establishing economic independence Lut in many instances
establishes our identity in this society, our peer group, and
provides us with a sense of self worth. The opportunity to work
is in many ways similar to the basic rights established as a
result of being a citizens of theso Unived States. The
opportunity to work ought to be viewed as not just an option but
a right, thus all citizens of the United States, be they able-
bodied or disabled, must be given an chance to exercise that
right. H.R. 192, submitted by Congressman Moakley and his
colleagues, clearly establishes employment as such a right for
persons with handicapping conditions.

Expanding opportunities for persons with handicaps to enter
employment serves not only to enhance the independence ¢f the
individual but also to enable industry to capitalize upon the
abilities of this frequently untapped labor resource. From an
economic perspective, measures such as unemployment rates and
levels of productivity are used to reflect the health of society
in general. Such measures as economic well being sexve to
further reinforce the importance of work as a desi=able and
accoptable activity. Unfortunately, as has been noted by the
U.S. Commission on Civil Rights (1983) the unemployment rate for
persons with disabilities was reported to be between 50% to 75%.
A survey conducted by the Lou Harris Associates in conjunctic..
with the International Center for the Disabled further documents
that 2/3 of the 1000 disabled persons surveyed were uuemployed.
More notably, this survey identified that those individuals who
were unemployed were unemployed not out of conscious choice or
preference but out of lack of opportunity. Nearly 70% of those
persons with disabilities who were unemployed expressed a
willingness to go to work if employment were available to them.

In the past sheltered employment or unemployment were the
only options available for persons with digabilities. The
establishment of supported and transitional employment designs
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has clearly documented that persons with various handicapping
conditions can enter competitive employment when epprupriate
person-environment matching strategies and supports are
provided.

The "National Employment Survey for Adults with
Developmental Disabilities,” reported more than 22,500 adults
with developmental disabilities entered competitive, transitional
or supported employment from 10/1/84 to 9/30/85. Based upon the
actual data received and the telephone interviews it could be
projected that if all 2,506 agencies, facilities and
organizations surveyed had reported, approximately 62,400 adults
with developmental disabilities were placed into transitional,
suppogted, or competitive employment during that twelve month
period.

Of this group, adjusting for those persons who may not
remain on the job for the full twelve month period, it was
estimated that gross earnings for this group would range from
$225 to $250 million annually. Calculating the benefits,
attributable through taxes paid, reductions in transfer payments,
reduction in alternative program costs, and contributions to
Social Security, the recurn to society in a similar 12 month
period ranged from $205 to $281 million annuaily.

It is clear from this national data base that the economic
return realized through employment of adults with handicapping
conditions is significant. These benefits include tax revenue
(incore and other sales and usage taxes), reduction in
alternative program costs, and reduction in dependency on third
party supports. However, these obviously are not the only
benefits realized through employment. Industry realizes gains of
increased production and reduced job turnover costs when there is
a good match between the worker's ability and the demands of the
job. society realizes economic and humanitarian gains by having
a contributing member rather than one that is dependent. Adults
with handirapping conditions also realize gains through increased
disposable Zncome, improved quality of life, and increzsed sense
of self worth.

From all perspectives, the increased emphasis on and
activity within employment placement makes good sense,
economically, socially, and emotionally. The movement to create
employment opportunities for adults with handicaps is one which
has broad based gupport and one in which there should be
continued investment from government, industry, professionals,
parents, and the adult with a handicapping condition.

The benefits realized by society through the employment of
persons with handicapping conditions is only half of the story
when in fact employment opportunities for such persons are
provided. A national survey entitled, “"Employing Disabled
Americans,” conducted by Lou Harris and Associates in conjunction
with the National Council on the Handicapped and the President's
Committee on Employment of the Handicapped through the
International Center for the Disabled, documents clearly
industry's perception of the abilities of persons with
handicapping conditions. A clear majority of managers gave
employees with handicaps good to excellent ratings in their
overall job performance. Furthermore, it was felt that the vast
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majority of persons with handicapping conditions could be
dccommodated with minimal additional expenses to the industry.

An identified barrier to the employment of persons with
handicapping conditions is that few companies have established
specific policies or programs for the hiring of employees with
handicaps. Only 30% of the 1,000 managers surveys indicated
their company had a written policy regarding the employment
of persons with handicapping conditions. Job discrimination
remained one of the most persistent barriers to increased
employment of persons with handicans. Nearly 75% of the managers
surveyed felt that persons with handicaps encountered
discrimination from employers. A substantial majority of all
types of managers surveyed were supportive of the concept of
Civil Rights laws which protect minorities against discrimination
should also reflect protection for persons with handicaps.

It is clear that employment opportunities for adults with
handicapping conditions is a sound economic, social and cultural
activity. The reduced labor force available to industry has
brought about an increased awareness among organizations of the
abilities of persons with various handicapping conditions. The
establishment of a right to employment opportunities for such
persons would serve as the reason for the creation of not only
initial jobs but also career mobillty for persons with handicaps
once they have established themselves as able workers.

H.R. 192 clearly establishes that discrimination against
individusls with handicaps is an unlawful employment practice.
Such a law is necessary to encourage those industries which have
been reluctant to provide employment opportunities for
individuals with handicaps to do so and likewise to encourage
those companies which have hired individuals with handicaps to
support opportunities for career advancement as abilities are
demonstrated. H.R. 192 is timely given the changes in labor
resources that exist in this country and the change from a
manufacturing to a service industry. The increased awareness of
the abilities of persons with handicaps along with the incentives
for industry to encourage employment opportunities throngh
legislation such as H.R. 192 will only sexrve to further reinforce
the move for individuals with a handicapping conditions from
dependent citizens to econcmically self sufficient, fully
participating members of society. I would strongly urge you to
consider H.R. 192 as a means for enhancing employment
opportunities for adults with handicapping conditions.
Employment ought not be viewed as a privilege but as a right and
opportunity for all adults in this country.

Thank you for your attention and for the chance to present
my testimony in behalf of H.R. 192.
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Mr. MArTINEZ. Thank you, Mr. Kiernan.
We now turn to Mr. Davila.

STATEMENT OF ROBERT DAVILA, VICE PRESIDENT,
PRECOLLEGE PROGRAMS, GALLAUDET UNIVERSITY

Mr. Davita. Mr. Chairman, thank you for the opportunity to
come before this committee this morning. Before I begin my testi-
mony, I would like to explain to you and the members of this com-
mittee that I cannot hear myself speak. Therefcre, sometimes it is
difficult for me to speak with clarity. I ask for your patience and
understanding.

Mr. MARTINEZ. So far you're doing fine, Mr. Davila.

Mr. Davira. Thank you.

I am honored to speak on behalf of H.R. 192, and I would like to
express my appreciation to all the members of the committee. The
goals of H.R. 192 are the same goals that my employer, Gallaudet
University, has pursued for over 120 years. Our president of the
University, Dr. Jerry C. Lee, our members of the Board of Trustees,
which includes a member of this subcommittee, the Honorable
Steve Gunderson, our faculty, staff and students at our university
all support the measur« that we are discussing today.

Discrimination in any form is without merit, but I believe it is
most evident when the following three conditions exist: one, where
the education of a special population is perceived to be inadequate;
two, where costs of accommodating the special population in the
workplace are perceived to be prohibitive; and, third, where em-
ployer sensitivity and awareness of the special population’s require-
ments is insufficient.

In elaborating on these themes, it might be helpful to tell you a
little about myself and something about my personal background. I
am a Hisganic American from California, and I lost my hearing in
my preschool years. I received my elementary and secondary edu-
cation in the California School for the Deaf at Berkeley. In later
years I earned my B.A. degree from Gallaudet University, and sub-
sequently a Master of Arts degree from the City University of New
York and a Doctor of Philosophy degree from Syracuse University.
I am today vice president of an educational institution that serves
2,600 students of all ages, elementary school years through gradu-
ate school, and has 1,300 employees.

I offer my testimony today not as an expert on employing the
disabled but rather as a representative of the many fully produc-
tive and taxpaying disabled Arericun citizens—disabled, yes, but
not by any unwillingness or lack of enthusiasm to become a part of
the American mainstream.

I wish we didn’t need this amendment because we know that
there is no discrimination against the disabled, but that is not cor-
rect. The disabled need protection under law. They also need opYor-
tunities for education and training to qualify for gainful employ-
ment.

During recent hearings before the Senate on the tenth anrniversa-
ry of the passage of Public Law 94-142, the Louis Harris public
polling firm reported on its survey of handicapped Americans. This
survey was commissioned by the National Council on the Handi-
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capped. Among the findings, it was found that a vast majority of
disabled American citizens reported that they were either unem-
rloyed or underemployed, and a sizable part of this disabled popu-
ation also considered that their education and training was inad-
equate when compared to the general population.

If I may share with the committee our experience at Gallaudet
as a means of highlighting the importance of education, we are
very proud of our own record. It is estimated that about two-thirds
of all deaf Americans who hold college degrees have earned them
from Gallaudet. I include myself in that number. When compared
to the disabled population as measured by the Harris organization,
our graduates represent the higher levels of educated disabled citi-
zens. I am Fleased to report that they fare well when compared to
the genera pulation. Qur graduates’ income and employment
statistics are highly favorable.

Yet all of this does not come easy. It represents great sacrifice
and great effort on the part of deaf Americans to seek employment
and opportunity. In an alumni survey a few years ago of Gallaudet
graduates, the statistics provide a very good insight into the role of
education as it affects the lives of deaf Americans. We found that
our graduates on the whole compare very favorably with graduates
of other universities.

Turning to the issue of costs of accommodating the handicapped,
I believe this committee will hear comments regarding the high
costs of rendering an organization and its facilities fully accessible
to the handicapped. I will not dispute that claim. At CGallaudet, for
example, we have the highest concentration of deaf employees you
wonld find anywhere in this world. Twenty-five percent of our em-
ployees are deaf. We also have employees who are visually handi-
capped, as well as mobility handicapped. We have made architec-
tural changes and provided the continuing support systems that
such a population requires, and this has not come without consider-
able expense.

However, I will submit to this committee that there is a higher
cost to be paid without these changes and without vital education
for this population. These costs come in the form of social welfare
transfer payments, unemployment compensation and social securi-
ty disability benefits. Those costs, manifested in the form of higher
State and Federal taxes, in the long run prove to be a higher ex-
pense for this country. It is the tax revenues fore%one because of
unemployment and underemployment of the disabled population
that we need to be concerned with.

At Gallaudet University we have had some solid experience in
trying to create learning and employment opportunities for deaf
students. We have at Gallaudet a cooperative off-campus program
that supports the placement of our students in industry while they
are still students, where they can get needed experience and train-
ing in preparation for graduation and the years beyond. More im-
portant than that, this opportunity to place students in industr
gives us also the opportunity to work on the attitudes and to devel-
op support for stucﬁents in the generzl community.

These programs not only provide opportunities for real-life work,
but the university also works herd to sensitize employers and to
help them discover the positive vzlues and cuntributions of deaf
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employees. This program could well be a model for many other dis-
ability groups as well. Over 300 corapanies in recent years have
taken in students from our university, and one of the results from
this effort has been that these students have created a very posi-
tive impact and have been able to demonstrate their ability and
their potential as employees. For many of them, that training leads
to full-time employment. We believe this effort alao is valuable.

By my comments today, I hope that I have helped to shed some
light on the value of this bill to amend the Civil Rights Act. I be-
lieve it is only morally proper to include handicapped Americans
as a group with basic civil and human rights. I also believe that it
is practical and cost-effective to do so.

Thank you for this opportunity to speak before you. I will be
happy to respond to any questions you have. Thank you.

[The prepared statement of Robert Davila follows:]
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PREPARED STATEMENT OF DR. RoBERT DAVILA, VICE PRESIDENT—PRECOLLEGE
PROGRAMS, GALLAUDET UNIVERSITY, WASHINGTON, DC

Mr. chairman:

I am pleased and honoresd to be here today to testify in
support of H. R. 192, which proposes to amend Title VII of
the civil Rights Act of 1964 to include handicarved
individuals. I would like to extend my apprecia.ion to the
Chairman and the members of this subcommittee for this
opportunity, as it upholds a cause for which my employer,
Gallaudet University, has worked toward for more than 120
years. On behalf of our president, Dr. Jerry C. Lee, our
Board of Trustees, which includes a member of this committee,
the Honorable Steve Gunderson, our students, faculty and
staff, I am most pleased to represent an organization which
educates and employs a gizeable number of disabled Anericans,
and to provide for you our perspective on this worthy bill. I
will focus my comments on three themes this morning, and
afterwards, will be mcst happy to respond to any questions
you may have.

Discrlmination in any form is without merit, but I believe it
is must gvident where the following three conditions are
present:
1. Where the education of a special population
is perceived to be inadequate.

2. Where the costs of accommodating the special
population in the workplace are perceived to
be prohibitive.

3. Where employer sensitivity and awareness of
the special population’s requirements is
insufficient.

In elaborating on these themes, it may be helpful to you if,
initially, I outline my background. I am an Hispanic
American originating from the state of caiifornia. At an
early age, I was deafened from an illness and my hearing loss
is profound. I stand before you today as the vice president °
of an educational institution that serves over 2600 students
elementary through collegiate level programs, and employs
some 1300 employees. I achieved this position after
dedicating my earlier years to the pursuit of education,
which took me from california, to Washington, D.C. and
Gallaudet College for my undergraduate training, to New York
and Syracuse University for the successful but difficult
acquisition of my doctoral training.

I offer my personal testimony today not as an expert on
employing the disable?, but rather as a representative of the
many fully-~productive and tax paying disabled American
citizens. Disabled, yes -~ by virtue of our respective
physical handicaps -- but not by any unwillingness or lack of
enthusiasm to become a part of mainstream America.

It seems logical that the various sectors of our American
society would not discriminate against the handicapped -~ and
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that we would not need this amendment -- but it does happen.
I believe that we need only turn to our educational processes
in this country and the traditional ways in which particulzr
segments of the population have improved their standing, to
recogn”ze education as a primary key to expunge

discr’ nation of the disabled.

purir recent hearings before the Senate on the tenth

anni arsary of the passage of P.L. 94-142, the Louis Harris
public polling firm reported on its survey of handicapped
Americans. This survey was commissioned by the National
Council on the Handicapped. It is interesting to note that
despite their various levels of education, a vast majority of
disabled American citizens reported that they were either
unerployed or underemployed. It also was regrettable to note
that this sizeable part of our population perceived the
education they acquired as inadequate when compared to that
of the general population.

If I may share with the committee our experience at Gallaudet
as a means of highlighting the importance of education, we
are very proud of our record. It is estimated that
approximately two-thirds of the deaf Americans today who hold
baccalaureate degrees received them from Gallaudet
University. When compared to the disabled population as
measured by the Harris organization, our graduate. represent
the higher levels of the educated disabled population. I am
pleased to report that they fare well in comparison to the
general population, as well. Our graduates’ income and
employment statistics are highly favorable.

Yet, I know that this has not come without a great deal of
personal sacrifice and struggle in which their disability has
played a major inhibiting role. I have brought along copies
today of an alumni survey that Gallaudet conducted several
years ago. This provides you with the statistics I
referenced earlier, but it also provides an insight into the
role of education in the lives of disabled Americans.

Turning to the issue on the costs of accommodating the
handicapped, I believe this committre will hear comments
regarding the high costs of rendering an organization and its
facilities fully accessible to the handicapped. I would not
dispute this claim. At Gallaudet for example, We have what I
speculate is the highest concentration of deaf employees in a
single location in this country; twenty-five percent of our
workforce is deaf. We also have many employees who are
visually disabled and mobility disabled. We have made the
architectural changes and provided the continuing support
systems that such a population requires. Aand, this has not
come without a considerable expense.

However, I submit to this committee that there is a higher
cost to be paid without these changes and without vital
education for this population. These costs come in the form
of social-welfare transfer payments; unemployment
compensation and social security disability benefits. Those
costs -- manifested in the form of higher municipal, state
and federal taxes —- fund an infrastructure of support for
those that are perhaps precluded unnecessarily from
meaningful and productive employment. It is tax revenues
foregone because of unemployment or underemployment

of the disabled population.

I do not want to characterize to this committee that we face
an intransigent problem. Rather, all of us look toward a
hopeful situation in which, I believe, Congressman Moakley’s
bill will guide many organizations and employers to move
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further in the direction of enlightened awareness of
handicapped Americans. T spoke earlier of removing tho
architectural barriers t. full employment and providing
appropriate support systen: so that disabled workers can join
the mainstream. The most d.€ficult barrier and one to which
we cannot attach a cost, is employer sensitivity and
awareness of the disabled. At Gallaudet, we have some solid
experience and a proven track record on that score.

Gallaudet’s Experiential Programs Off Campus (EPOC) is not
your usual cooperative training program housed on a
university campus. Although we do use the same philosophy ==
giving students the opportunity to gain experience in the
workforce through a willing employer while the student is in
school -- Gallaudet’s program requires a much more extensive
effort to sensitize employers to the value of our students
and acquaint them with a basic understanding of deafness.

I can tell you that it is a successful program, and one that
can serxve as a model for employers to emulate nationwide. We
now have over 300 employers nationwide who at one time or
another employ our students in cooperative jobs. They range
from the smallest of businesses to the largest such as IBM
and MCI, and include federal and non-profit organizations as
well. I can report with accuracy that attitude is the chief
barrier, because we know that we have seen a tremendous
transformation in the perspectives of the supervisors who
employ our students. They become advocates within their
companies, and they help us convince other enployers that
hiring a disabled employee can be a mutually-rewarding
experience. Many times, they hire the student on a full time
basis after his or her graduation.

By my comments today, I hope that I have helped to shed some
light on the value of this bill to amend the civil Rights
Act. I believe that it is not only morally proper to include
handicapped Americans as a group with basic civil and human
rights, but I believe that it is practical and cost-effective
to do so as well.

Thank you for this important opportunity. I will respond to
any of your questions. :
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Mr. MarTiNEz. Thank you, Mr. Dz vila.

I am going to turn to Major Owens because he has a very impor-
‘ant meeting that he has"to go to, and he would Lke te make a
comment before he leaves. Major?

Mr. OweNs. Yes. Thank you for your indulgence, Mx. Chairman.

I have no questions. I just wanted to thank all of the witnesses
for testifying and, as the chairman of the Subcommittee on Select
Education, which has a great respcnsibility for a number of pro-
grams for the handica , I sat and listened with great attentive-
ness. I do appreciate the testimony and have learned a great deal.

I think a dual purpose has been served by your holding this hear-
ing, and I want to thank you for it. Thank you very much.
toer. ‘MarTiNEz. Thank you, Major. Thank you for joining us

ay.

I have one question which I would like to ask each of you. I had
three questions to begin with, trying to keep within the 5-minute
rule. You answered two of them in your testimony. Mr. Rodriguez,
you answered the first question I had about reasonable accomrmc-
dation, and you answered the second, Mr. Kiernan, about the cost
savings of providing work for the handicapped individual as op-
posed to excluding them.

Then I will turn to my third question and ask each of you to re-
spond. That is, will all of the legal precedents from sections 504
and 503 of the Rehabilitation Act covering the public sector be car-
ried over .into the private sector? You see, there have been prece-
dents already established by that and now we are actually adopting
this for the private sector. I am hopeful that those precedents that
have-already been set in law will carry over, and that we would be
that much more effective by it. Mr. Kiernan first.

Mr. Kiernan. I think your question is, what have we learned by
503 and 504 that we can bring into those organizations or indus-
tries that are not covered by them? I think one of the things that is
more striking in our research is that if companies make a verbal
commitment to employing persons with disabilities, they are far
less effective than when they write it in policy, and they have writ-
tei)t:l policies as to employment opportunities for persons with dis-
abilities.

The other point that is striking to us is that for the most part,
our best estimate is that 58 percent of the jobs that a.e created will
be by small industries or small businesses as opposed to large in-
dustries that generally are under the rule of 503 and 504. What we
would look for is that in 503 and 504, to learn something about
what Alex had referred to before, reasonable accommodation. Qur
best guess is that the cost of reasonable accommodation is under
$90. It is not terribly expensive but in fact when we do good
person-environment matching, we find that in fact that the person
is a fairly productive worker.

The cost per job turnover is in excess of two months of salary for
an hourly worker and in excess of six months of salary for a sala-
ried worker. Qur example is one company that spent $16,000 in ad-
vertisement alone to hire for a $17,000 position, so person-environ-
ment matching is one of the things that we would look forward to.
If companies are committed to looking at persons with disabilities
as a viable labor resource and making a written commitment to
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the employee, I think we will find that they will be much more ef-
fective. That is one of the lessons, I think, probably from the 504, is
more of a much stronger commitment to employment.

Mr. MARTINEZ. Very good.

Mr. Davila?

Mr. Davira. I agree with my colleague here. I believe that we
need to broaden protection for disabled citizens, now limited to pro-
grams who receive Federal support, to cover the general industrial
community as well.

Mr. MarTINEz. Thank you.

Mr. Rodriguez?

Mr. RobriGUEz. In my written testimony I cite again the “Equal
to the Task” 1981 duPont report, which gives very specific accom-
plishments of the hiring of handicapped in-the workplace. It talks
about 98 percent of the handicapped rated average or better of
safety, and more than half of those rated above average.

The issue of added-on cost to industry is negligible in terms of
the types of people that we have to accommodate in the workplace.
The benefits to society are overwhelming, obviously, if we have tax-
payers and wage-earners as opposed to people who have to be sup-
ported in some mechanism. There is no question what the benefits
to society are.

In our experience, again, in Massachusetts we found that it has
Jjust worked so well, and 1yet we found that when given the cover-
age of the law, those people who have had difficulty getting the law
to work do come out of the woodwork. They do come before us. We
have 600 cases a year now, from zero to 600. As I said, 20 percent
of our employment case load is coming to us from the handicap leg-
islation that we have enacted.

In all civil rights employment discrimination measures, it has
always been a 400 to 1 measurement. That means for every case
reported, 400 people did not report a case or 399 did not report a
case. If you project that out to 600, we are talking about 240,000
people in Massachusetts felt at some point that they were discrimi-
nated against because of handicap reasons. That is a huge number
of people, and when we take the States represented on the panel
here—New York, California, and Illinois—we have a problem
within our States. That’s what it tells me.

This protection is badly needed, and it is needed on the national
level through EEQC, which has shown a great competence in pro-
tecting people under the litany of legislation that we have allowed
them. We are denying a segment of the population something that
we all cherish, that we all want—access to the workplace, access to
show our abilities, not to be denied because of our disabilities.

Mr. MarTINEZ. Thank you, Mr. Rodriguez.

Mr. Hayes?

Mr. Haves. I don’t have any questions. From the testimony I
have heard and from my brief chance to view some of the written
statements, they certainly indicate support for both pieces of legis-
lation on the part of the two panels here this morning, and I have
no problem with gu portiﬁf our colleague Mr. Biaggi’s bill and/or
Congressman Modkley’s bill. However, I want to caution you, given
the trend and the direction that this administration has gone in
terms of its atiit Ide towards monies to help in social programs or
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to educate people, it is going to be very difficult to get passage, so
any help that you can give with the organizations you represent I
am sure would be welcomed by all of us here on this subcommittee.

Mr. MarTINEZ. Thank you, Mr. Hayes.

Mr. Biaggi?

Mr. BiaGar. Mr. Rodriguez and Mr. Kiernan, you both made ref-
erence to reasonable accommodation. Have you found yourselves in
po;lllt;i);xs where you have simply had to deny the handicapped indi-
vidual?

Mr. RobriGuEz. Yes. As I say, when you get the number of cases
that we get, let me look specifically at those that dealt with State
personnel reasons. Public safety tends to be one of the areas of con-
cern, the quiet opposition to which both Mr. Moakley and you, Mr.
Biaggi, are trying to do.

The public safety community tends to be our big nemesis. They
are quiet because they are embarrassed. They don’t want to come
right out and say, but the public safety community tends to want
an Aryan race working for them. They want that very tall, big,
strong white policeman who is physically capable and has no histo-
ry of any physical impairment of any sort. For years, if that is
what they wanted, they have been hiring that person. Let’s look at
the rate of the person dropping out for particular injuries that they
incur, which is part of the illogic of their argument, but that is
where we get our greatest resistance.

I do believe that we have to be rational about the issue of what
people do on their jobs, and public safety jobs are the types of jobs
in which at any moment of the day one might be called upon to
Jjump out of that policeman or woman’s car and give chase for one
niile. Obviously if one has a serious heart condition there is some
question as to whether that person is otherwise qualified under the
reasonable accommodation rule. We have tried to be very reasona-
ble, but what you find is that the situations that you expect are not
the ones that come up.

We are not seeing in our case load the wheelchair-bound individ-
ual, the deaf individual, the blind individual. Those are some of the
cases we get. We are seeing predominantly the nonvisible handi-
caps—the back injuries, some other injuries that individuals have
incurred during their life or some other disezses that come up. We
find that overwhelmingly, that almost any sector of private em-
ployment can accommodate these people. When it comes to the
visible disabilities, we also find that accommodation is possible if
people think the process out. ;

On the other hand, as you asked your question directly, there are
people who go through an employment panel, a medical panel at a
I town level, for instance, for employment, or in a private busi-
ness, and in fact they cannot be accommodated. I can give you cer-
tain for instances. Obviously, there is one case we had of a person
who could not stay awake—and maybe Dr. Kiernan can talk about
what the disease was, I can’t remember the name—would fall
asleep on the job. The person was working around dangerous ma-
chinery. Now his safety was concerned, the liability of the company
was concerned. After we had enough information, we ruled in favor
of their removal of that person. He didn’t lose a job, he had to be
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shifted, and he got paid union-wise better at that job than where
he had been shifted from.

Mr. Biacar. Well, that’s reasonable.

Mr. RopriGUEz. That’s reasonable.

?Mr. BiacG1. How about the barriers? How far must sa employer
go?

Mr. Ropricuez. Well, we know we have covered architectural
barriers through other legislation, on new buildings and when you
do major rehabilitation. We know that. Again, I gave you the ex-
ample of the wheelchair ramp. That is again reasonability. What is
it going to cost you? If it's a ma and pa shop and you're telling
someone to make a $100,000 investment, you have to look at this.
That is the awesome responsibility that goes to those law enforcers
and why I say, Mr. Biaggi, I would rather it go to law enforcers
who had repetitional history because they could tackle those issues
of reasonability better, rather than having it distributed through
district courts and State courts all over the country where you are
going to get so many contradictory—— -

Mr. Biacar. It would seem to me that anyone who is honest, logi-
cal and reasonable could deal with this in a fair and equitable fash-
ion.

Mr. Ropricuez. We have had—you know, I have looked for the
absurd case with the unreasonable employer taking the stand that
Government is imposing and you should have nothing to do with it.
It just doesn’t exist. We don’t get that type of employer. Most of
them say, “Oh, that’s all I had to do? I didn’t even think about it.
I'll take him back. I'll take her back, and we’ll work it out.”

Mr. BiaGGL. Mr. Kiernan?

Mr. KierNaN. Mr. Biaggi, I would probably answer it in two
fashions. One is in looking at a person who is looking at their ini-
tial job or their first job. We all remember our very first jobs, our
paying jobs. They weren’t too terribly challenging in some in-
stances but they at least got us into an employment history.

Sometimes what we are talking about with reasonable accommo-
dation in the programs that we run, which are work training pro-
grams for persons who are more seriously disabled, sometimes it
will be modifying the job requirements or in fact giving people crib
sheets or instruction sheets so that in fact they can complete the
tasks, so reasonable accommodation doesn’t necessari Y mean
changing the architecture or structure of the building as much as
it might be changing the tasks involved. Many companies are quite
willing to do that, particularly when they have a 30 or 40 percent
vacancy rate in that position.

The question that was raised before by Mr. Hayes is that one of
the statistics that we look at is that there are going to be 25 per-
cent fewer 19-year-olds in 1995 than in 1985, so that the education
process is one where industry has a major need and a major short-
age of labor resource. They are right to listen in some instances,

though sometimes they don’t listen too closely, so we need to edu-
cate them in some instances.

The other one is the example of an individual who would be em-
ployed and experience a traumatic injury. That becomes a little bit
more difficult, because you may have a person who has been em-
ployed and performing quite well, who experiences a head injury.
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This is one of the more frequent examples that is cited, and in fact
because of residual brain damage they cannot go back to their task.
In some instances the company will try and reshuffle a position. In
some instances what you need to do is work with the individual, to
reassess their level of functioning and their capacity to perform.

One of the strategies that has been used by certain industries,
larger industries, is to use the Employee Assistance Programs. The
EAP’s that were originally designed for alcohol and drug-depend-
ent individuals have now broadened out to family stress manage-
ment and also accommodatijon for persons with various disabilities,
so we are seeing more and more of that in industry as the labor
shortage becomes more acute.

I guess the last point is that one of the—~you mentioned barriers,
and I suspect that one of the barriers that we all have—we can list
them all, but one of the barriers that I think is the more signifi-
cant of all is perception. Congressman Moakley noted that before.
A friend of mine who is disabled came up with a bumper sticker
one time that I think says it all. He said that the bumper sticker
should read, “My handicap is your attitude.”

Mr. BiaGgal. Thank you very much.

Mr. MARTINEZ. Thank you, Mario.

Yes, that’s a very good way to put it. We had Ted Kennedy, Jr.
testify before us, and he said he preferred to use the terminology
“physically challenged” rather than “handicapped.” That is pretty
much the same thing, and I agree with it.

Let me say that, Mr. Rodriguez, as you testified before us before,
your testimony was very enlightening and very enthusiastic and a
very sincere concern, and we appreciate that.

Mr. Kiernan, your knowledge is vast, I can see, and your testimo-
ny was very valuable.

Last but not least, Mr. Davila, you said in your testimony some-
thing that is something that we should repeat often, and I am
going to say it again. You submitted to this committee that there is
a higher cost to be paid without these changes and without vital
education for this population. These costs come in the form of
social welfare transfer payments, unemployment compensation and
social security disability benefits. We can’t say that often enough.
If you really look at the overall picture, we are a lot further ahead
in providing, as Mr. Rodriguez has said, dignity to the individual,
than we would be if we don’t do anything.

In closing and in adjourning this hearing I would like to say that
you, Mr. Davila, are an example of the fact that a handicap does
not necessarily handicap a person’s ability to achieve. My con-
gratulations to you. Thank you all. We now stand adjourned.

ereupon, at 12:10 p.m., the subcommittee adjourned subject
to the call of the Chair.)

[Material submitted for inclusion in the record follows:)
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Personal Statement by Julie Moody

I was born on July 2%, 1960 with cerebral palsy.

My educational background, despite the physical disability, 1s
relatively normal. In the elementary years my parents sent me to
special schools for the handicapped, but in 1977 1 entered Jefferson
Davis Highschool 1in Montgomery AL, the largest highschool in the
state. Four years later I graduated with honors with a 3.7 average on

' a 4 point system. In 1981, I enrolled at Troy State University at
Montgomery, where U pursued a double major in Health and History.
While I lived on campus, I was an active member of the Baptist Student
Union and the choir, worked part-time as a movie usher, and was an
assistant softball coach for a youth team. Finally, in 1985, I

t graduated from the University with a 1.9 average on a 3 point system.

I am proud of my educational accomplishments, but I ook at them
asS & means to an end, and not an end in themselves. What I really
desire is a meaningful, self-sustaining job. While I was finishing my
degree in the summer of 1985, I began looking in earnest for a Jjob
that would fit my educational degrees in either Health or History.
After meeting with initial unsuccess, I accepted a temporary job
selling lightbulbs through phone solicitation.

In the Fall of 1985, I became associated with the Rehabilitation
Program in Montgomery in hopes of finding employment through .their
help. The results have been generally disappointing, probably due to
the fact the Program is more oriented to serving the needs of the
mentally disadvantaged, than the physically handicapped. In March of
1986 1 was advised to move out of my parents’ home, on the assurance
of financial assistance and a Job. I moved into Federal housing, and
the Program gave me twenty dollars a month for three months, but I
have yet to find employment. During the Spring, I went to two schools
to interview as a teacher’s aid for the mentally retarded, but was not
hired for either position. After this, the Rehabilitation program
offered me a job through Goodwill Ind. for %48 per month.
Unfortunately, this amounts to 42.5 cents an hour, which was
unfeasible given the average $70 medical bills I have per month.

While I continued to look for a Job, I worked on and off in phone .
solicitations, and served as a private tutor for dyslexic children in
basic subject areas such as Math and English. Ir the Fall of 1986, I
took several state exams for the position of Activities Aide and Youth
Services Aide, but despite doing fairly well on the tests, I have not
heard back from the State. In October, through a job placement man
offered by the Rehabilitation Program, I filled out several
applications for Federal positions, but have not been hired. In April
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of 1987 1 typed up a resume through a friend of mine, and sent it to .
numerous places, both locally and nationally, from Alabama to

California. On the basis of each state’s job description booklets, 1

submilied various job applications to the states of Georgia, Florida

and Tennessie, but have not been hired.

Sucently, @ have gone so far as to sclicit help from the
governur’s office. and met with the administrative assistant to thm
governor. A iocal televiszion station, !;AKA of Montgomery, aired tne

story of my unsuccessful Jjob sear<i., hut even this has proved to bho of N
no avail.

I have come to Washington not to get someone’s sympathy or o
look for a handout, but to have the opportunity to get a Jjob in which
I can support myself. Right now, I live in a Federal Housing project, s
and collect a government check fur disability, but truthfully, I we.ld
rather have neither if I could pay my own way. Being handicapped is
ultimately only a state of mind, eiriher in the person him/herself, or
in those whn perceive the person. I know parconally I am zapable of
meaningful, quality work, but employers have not .oeen willing to look
beyond what they perceive as an insurmountable obatacle. All I want jis
a chanca. All I want of the | ° goveramusi: is to insure that chance.

Signed,

Sopad
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Mr. Chaixrman:

1 am pleased to submit testimony on behalf of H.R. 1546, the Cancor
Patients Brmployment Rights Act.

experience. For the cancer survivor it also takes great courage.

I was 18 years old, just beginning my first semester at the University
of Colorado when I wes diagnosed with cancer. I returned to California
and was successfully treated with chesotherapy and radiation. I thought
this battle would be my most difficult, I was mistaken. The fears
associated with cancer are reflected in the way society treats those
who survive. In the 12 years following my treatment, I have lost jobs,
promotions and benefits because I have a cancer history.

The first experience I had with job discrimination was the most painful.

1 had worked many years in the cosmetics inrdustry as a sales representative.
Ihavepxwedmycapabnitymdwasbeingcomidemd for a pramtion to a
much larger territory. There were only two of us to be interviewed,

myself and a co~worker who was also my closest friend. The interviews were
to take place in New York with the Vice President of Marketing. My
co-worker had her interview first. then she returned to San Francisco

she already had the job. I was never even given the opportunity to
interview. It sscoms she had told the interviewers and our supervisors

that T had a cancer history. I was devastated.

This experience and others 1 have had made me aware of the fears, myths
and ignorance which surrounds this disease. For those of us who are
survivors of childhood cancer, our dreams are fragile. We have fought
to stay alive, why now must we fight to keep our jobs?

Qoping with life after cancer is the ‘goal of CANCERVIVE, a non-profit
organization I founded two years ago. Educating the public, medical
profession and government about the obstacles facing former cancer
Patients is an important function of CANCERVIVE.

1 look forward to the passing of H.R. 1546; the Cancer Patients Erployment

Rights Act, and to changing attitudes of the public concerning cancer
survivors. I hope that togeter we can open both hearts and minds,

SUSAN WEINTRAUB NESSIM
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