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AGE DISCRIMINATION IN EMPLOYMENT ACT—
WAIVER OF RIGHTS

TUESDAY, MAY 24, 1988

U.S. SENATE,
SUBCOMMITTEE ON LABOR,
CoMMITTEE ON LABOR AND HUMAN RESOU (CES,
Washir gton, DC.

The subcommittee met, pursuant to notice, at 9:35 a.n., in room
SD-430, Dirksen Senate Office Building, Senator Howard Metz-
enbaum (chairman of the subcommittee) presiding.

Present: Senators Metzenbaum and Stafford.

Also present: Senator Melcher.

OPENING STATEMENT OF SENATOR METZENBAUM

Senator MeTzENBAUM. The Labor Subcommittee of the Labor and
Human Resources Committee will come to order.

I have called today’s hearing to examine the issue of waiver of
rAightS under the ADEA, or Age Discrimination in Employment

ct.

Today, we see new trends developing in the area of voluntary re-
tirement. American employers increasingly rely on early retire-
ment and other exit incentive programs. They do this to reduce
their work force, oftentimes so that they may respond to global
competition, merger activity, and other practices.

If properly structured, these incentive programs may be benefi-
cial to employees and employers alike; but some exit incentive pro-
grams may violate the law if they discriminate against older work-
ers in their plan or implementation.

One area of serious potential abuse involves the use of waivers.
Last summer, the Equal Employment Opportunity Commission
issued a rule permitting employees to waive their rights under the
ADEA without Federal supervision. Congress immediately ex-
pressed grave doubts about that rule as a matter of law and public
policy. By a unanimous vote, both Houses of Congress passed an
amendment to suspend the rule for one year so we could examine
the need for and the legality of such a rule. Today’s hearing fulfills
our promise to review this important issue.

As chairman of this subcommittee, I am troubled by the message
that the EEOC is sending, that the Federal Government is pre-
pared to abandon the civil rights of older workers. We will not
permit that to happen. We will not tolerate discrimination against
odr senior citizens.

h




The EEOC rule would permit unsupervised waivers for employ-
ees who have not filed a charge and who are not involved in any
dispute with their employer. These employees have no reason to be
on guard to protect their rights. Indeed, they often will not even
know until months after they waive their rights whether in fact
they were victims of age discrimination. By then, of course, it is too
late.

Apart from turning its back on older workers, the EEOC may
well be ignoring the true interest of employers. We already know
that employers have independent economic reasons for wanting to
reduce their work forces through voluntary incentive plans.

Relying on published reports, my staff has contacted representa-
tives of more than a dozen major American companies that have
implemented early retirement incentive or other voluntary work
force reduction programs in recent years. We found that the over-
whelming majority of companies do not seek waivers at all.

Since 1985, more than 13,000 workers were part of a voluntary
reduction in force at IBM. In the same time period, 11,000 workers
voluntarily departed at Du Pont; 16,500 at AT&T; 6,000 at Phillips
Petroleum; 3,500 at Union Carbide; 1,600 at Hewlett-Packard; 650
at Polaroid; 600 at Mellon Bank; and 600 at CBS. None of these
companies—and they are just a sample—asked their employees to
waive their rights as a prerequisite to participating in the program.
Indeed, one top corporate official stated that waivers could vnder-
mine the atmosphere of good will that is essential to such a volun-
tary program. He explained that the waiver request could discour-
age participation by arousing needless suspicions among employees.

A large number of employers exercise economic common sense
by treating older workers humanely. Unfortunately, there are
others who force employees to sign waivers as a condition of their
departure. We will hear several employees describe their experi-
ences with waivers—experiences that robbed them of their dignity
as well as their rights under Federal law.

We will also hear this morning from the EEOC. I hope this hear-
ing will initiate a constructive dialogue on the waiver issue. Final-
ly, we will hear from the American Association of Retired Persons,
the Chamber of Commerce, and a former Solicitor of Labor who
ie:l;/oed when the ADEA was administered by the Department of

r.

We aie pariicularly pleased ihai we will hear ihis morning from
the Honorable John Melcher, Senator from the State of Montana
and chairman of the Special Committee on Aging. We are very
happy to welcome you, Senator Melcher.

STATEMENT OF HON. JOHN MELCHER, A U.S. SENATOR FROM
THE STATE OF MONTANA, AND CHAIRMAN, SPECIAL COMMIT-
TEE ON AGING

Senator MeELcHER. Thank you very much, Mr. Chairman, and
thank you for holding this hearing; it is most timely.

I am here to testify that, notwithstanding what the Equal Em-
ployment Opportunity Commission has been saying and attempt-
ing, we should maintain the requirement that valid waivers re-

o
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quire supervision by the ECOC. Here is my reason for taking that
stand, Mr. Chairman:

If we look back when the Age Discrimination in Employment Act
was first signed into law, Congress expressly incorporated certain
enforcement provisions of the Fair Labor Standards Act. Included
in those enforcement provisions is a requirement that a waiver of
an employee’s rights be supervised in order to be considerea valid.
The obvious purpose of these provisions is to help protect the rights
gf older Americans under the Age Discrimination in Employment

ct.

Nevertheless, despite this obvious congressional intent, in August
of last year, the EEOC issued in final form a rule allowing for un-
supervised waivers. That action occurred just prior to a hearing I
held in the Special Committee on Aging on EEOC enforcement of
the Age Discrimination in Employment Act.

At that hearing, I heard from representatives of senior citizens
groups and labor organizations, all of whom spoke out against the
EEOC rule. Now, this wasn’t their only testimony, but they made it
clear that they were opposed to the Commission’s rule.

Another witness on this issue was a former steel company
worker who began as a laborer at his former company and eventu-
ally worked his way up to a management position. In 1982, he,
along with many of the company’s older workers, were laid off—
even while younger workers were being trained to take their place.
Before he left, however, he was given a piece of paper to sign that
Xaived his rights under the Age Discrimination in Employment

-t.

What choice was he given? To sign and leave quietly with some
of his pension, or to be laid off for 2 years and lose his health bene-
fits. With this sort of a choice, it wasn’t very surprising chat he
signed. He had worked 35 years for his company.

I don’t think anyone kr.ows for sure how many older Americans,
who have worked for 30 or 40 years, have similar stories they could
tell, or how many will in the future.

What we do know, however, is that mergers and takeovers and
other kinds of resulting corporate restructuring are undermining
job security. And, we know that early retirement incentive pro-
grams are becoming commonplace. At the same time, the numbers
of older Americans are increasing at an unprecedented rate. With
greater numbers of older men and women in the work place during
these times of uncertainty, their rights under the ADEA—namely,
not to be laid off, replaced, or passed over solely on the basis of
age—run an all-time risk of being trampled.

The Equal Employment Opportunity Commission would have us
believe that this rule would benefit older workers. Under the rule,
only those waivers that were signed by older workers on a “know-
ing and voluntary” basis would be considered valid. While at first
glance, this standard could appear to represent a safeguard against
a sort of Hobson’s Choice placed before that former steelworker
back in 1982. But given the fact that many older workers are not
aware of their rights under the ADEA, and, by definition, are typi-
cally and profoundly in unequal bargaining positions, this standard
is vague and far from sufficient, in my view.




4

If we asked the average American what he or she thinks about
waivers, in this town, at least, they would think of Redskins waiv-
ers. I think I read this morning where cornerback Tim Morrison is
being traded rather than waived.

Well, we sports fans, or we Redskins fans in particular, under-
stand what waivers mean for the Redskins. Sometimes they waive
an older player, aad we think that is all right. But this is only a
sports team. This i3 a procedure which affects, in the case of Morri-
son, who is not yet 30 y=ars old, a football player for a short period
of their career in football. It is only part of their lives. They enter
football with the intention of playing as long as they can. But then,
after that time of their life is over, they go on into real life, into
other pursuits.

Well, that’s what much of the public thinks about waivers. They
don’t know about the kinds of waivers we are speaking about—
today, those affecting people with a lifetime of work who may be
turned loose, turned out, their jobs taker away from them, while
signing a waiver without knowing what their rights are under the
Age Discrimination in Employment Act. That’s what we're talking
about. We're talking about real life and about workers who may
have given the best years of their lives to their company. Are they
going to be just fired, displaced, turned loose, solely on the basis of
their age? If so, that’s contrary to law—a law that isn’t new, a law
that is about a generation old—the Age Discrimination in Employ-
ment Act—a law that deliberately, when passed by Congress, in-
cluded some of the standards of the Fair Labor Act to protect
workers against unsupervised waivers. Who is supposed to protect
them? In this case, the Commission. Who wants to water down the
rights of those employees? The Commission.

Should they be allowed to do so? I emphatically say no.

Mr. Chairman, it is unusual for me to testify before this Commit-
tee, but I do so because I believe that unless we take action and
make sure that the law is enforced, or that the rule is appropriate-
ly modified, the rights of many older Americans may be ignored,
may be trampled, and thus older Americans may not get the full
protection of the law.

Mr. Chairman, 1 hope that this committee in its wisdom will
make sure that we do maintain clear congressional intent and
that any waivers are valid only if signed with proper supervision.

Mr. Chairman, | reqiesi iha. the full text of my opening state-
ment be included in the record.

[The prepared statement of Senator Melcher follows:]
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STATEMENT OF SENATOR JOHN MELCHER

- CHAIRMAN, THE SENATE SPECIAL COMMITTEE CN AGING
BEFORE THE SENATE SUBCOMMITTEE ON LABOR
HEARING ON THE EEOC UNSUPERVISED WAIVER RULE
MAY 24, 1988
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MR. CHAIRMAN, I WOULO LIKE FIRST OF ALL TO THANK YOU FOR
PROVIDING ME WITH THIS OPPORTUNITY TO EXPRESS MY VIEWS ON THE
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION’S RULE WHICH WOULD ALLOW
FOR WAIVERS OF THE RIGHTS OF OLDER WORKERS UNDER THE AGE
DISCRIMINATION IN EMPLOYMENT ACT WITHOUT THE SUPERVISION OF THE
EEOC. I AM DEEPLY CONCERNED ABOUT THIS RULE, WHICH I BELIEVE

RUNS COUNTER TO THE SPIRIT AND THE INTENT OF THE A.D.E.A.

I ALSO WANT TO ADD THAT I WAS DELIGHTED THAT YOU JOINED
WITH ME LAST YEAR IN OFFERING THE AMENDMENT WHICH BLOCKED THE
RULE FROM GOING INTO EFFECT DURING THIS FISCAL YEAR. WITH MORE
THAN HALF THE FISCAL YEAR ALREADY GONE, I AGREE THAT IT'S TIME
TO REVISIT THIS ISSUE, AND I COMMEND YOU FOR HOLDING THIS TIMELY

HEARING.

MORE THAN 20 YEARS AGO, WHEN THE A.D.E.A. WAS ENACTED INTO
LAW THE CONGRESS EXPRESSLY INCORPORATED CERTAIN ENFORCEMENT
PROVISIONS OF THE FAIR LABOR STANDARDS ACT. INCLUDED IN
THOSE ENFORCEMENT PROVISIONS IS A REQUIREMENT THAT A WAIVER OF
AN EMPLOYIE'S RIGHTS BE SUPERVISED IN ORDER TO BE CONSIDERED
VALID. THE OBVIOUS PURPOSE OF THESE PROVISIONS IS TO HELP

PROTECT THE RIGHTS OF OLDER WORKERS UNDER THE A.C.E.A.

U
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Aruitoxt provided by Eic:




ERI

PAGE 3

NOTWITHSTANDING CONGRESSIONAL INTENT, IN AUGUST OF LAST
YEAR, THE EEOC ISSUED IN FINAL FORM THE UNSUPERVISED WAIVER
RULE. THIS ACTION OCCURRED JUST PRIOR TO A HEARING I HELD WHICH
EXAMINED A RANGE OF ISSUES CONCERNING THE EEOC’S ENFORCEMENT OF
THE A.D.E.A. AT THAT HEARING, I HEARD FROM REPRESENTATIVES OF
SENIORS' AND LABOR ORGANIZATIONS -- ALL OF WHOM SPOKE OUT

AGAINST THE EEOC RULE IN THE COURSE OF THEIR TEST14ONY.

HOWEVER, ONE OF THE MOST COMPELLING WITNESSES ON THIS
ISSUE WAS A FORMER STEEL COMPANY WORKER, WHO BEGAN AS A LABORER
AT HIS FORMER COMPANY AND, EVENTUALLY, WORKED HIS WAY UP TO A
MANAGEMENT POSITION. IN 1962, HE, ALONG WITH MANY OF THE
COMPANY'S OLDER WORKERS, WERE LAID OFF, EVEN WHILE YOUNGER
‘WORKERS WERE BEING TRAINED TO TAKE THEIR PLACE. BEFORE HE LEFT, row
ﬁus WAS GIVEN A PIECE OF PAPER TO SIGN THAT WAIVED HIS
RIGHTS UNDER THE A.D.E.A. HIS CHOICE: TO SIGN AND LEAVE QUIETLY
WITH SOME OF HIS PENSION OR TO BE LAID OFF FOR TWO YEARS :{'\ND
LOSE HIS HEALTH BENEFI™S. NOT SURPRISINGLY, HE SIGNED. -z

QMMM HAD WORKED 35 YEARS FOR THE COMPANY.

NOW, I DON‘T THINK ANYONE KNOWS FOR SURE HOW MANY OLDER
WORKERS HAVE SIMILAR STORIES TO TELL. OR HOW MANY WILL IN THE
FUTURE. WHAT WE DO KNOW IS THAT MERGERS, TAKEOVERS, AND OTHER
KINDS OF RESULTING CORPORATE RESTRUCTURINGS ARE UNDERMINING JOB

SECURITY. AND WE KNOW THAT EARLY RETIREMENT INCENTIVE PROGRIMS

Aruitoxt provided by Eic:
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ARE BECOMING COMMOMPLACE. AT THE SAME TIME, THE NUMBERS OF
OLDER AMERICANS ARE INCREASING AT AN UNPRECFDENTED RATE. WITH
GREATER NUMBERS OF OLDER MEN AND WOMEN IN THE WORKPLACE DURING
THIS TURBULENT PERIOD, THEIR RIGHTS UNDER THE A.D.EB.A. -~
NAMELY, NOT TO BE LAID OFF, REPLACED, OR PASSED OVER SOLELY ON
THE BASIS OF AGE -~ RUN AN ALL-TIME RISK OF BEING TKAMPLED.

THE EEOC WOULD HAVE US BELIEVE THAT THIS RULE WOULD
BENEFIT OLDER WORKERS. UNDER THE RULE, ONLY THOSE WA_VERS THAT
WERE SIGNED BY OLDER WORKERS ON A "KNOWING AND VOLUNTARY" BASIS
WOULD BE CONSIDERED VALID. AT FIRST GLANCE, THIS STANDARD COULD
APPEAR TO REPRESENT A SAFEGUARD AGAINST THE SORT OF HOBSON'S
CHOICE FACED BY THAT FORMER STEEL WORKER BACK IN 1982. BUT,
GIVEN THE FACTS THAT MANY OLDER WORKERS ARE NOT AWARE OF THEIR
RIGHTS UNDER THE A.D.B.A., OR BY DEFINITION THEY ARE TYPICALLY
IN PROFOUNDLY UNEQUAL BARGAINING POSITIONS, THIS VAGUE STANDARD
IS FAR FROM SUPFICIENT IN MY VIEW.

~ONSIDER, FOR EXAMPLE, THE FINDINGS OF A LOU HARRIS POLL
CONDUCTED IN THE BARLY EIGHTIES THAT ONLY TWO IN FIVE AMERICANS
KNOW THAT THE LAW PROHIBITS MANDATORY RETIREMENT AND THAT AMONG
THOSE BETWEEN 40 AND 70 -- THE AGE GROUP COVERED BY A.D.E.A. --
FEWER THAN ONE IN TWO HAVE ANY KNOWLEDGE OF THIS LAW. AND I

UNDERSTAND FROM THE AARP THAT LITTLE HAS CHANGED IN THIS

ERIC
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REGARD. AGAINST THIS BACKGROUND, HOW CAN THE "KNOWING" STANDARD
BE CONSIDERED A MEANINGFUL SAFEGUARD?

AF FPOR THE "VOLUNTARY" CRITERION INCLUDED IN THE RULE, HOW
ADEQUATE IS THIS STANDARD WHEN VIEWED AGAINST THE TREMENDOUS
PRESSURE AN EMPLOYER -- ALONG WITH A FIRM’S LAWYERS ANL
PERSONNEL EXPERTS -- CAN BRING TO BEAR ON AN OLDER WORKER.

WE'RE NOT TALKING ABOUT A LEVEL PLAYING FIELD HERE.

NOW, THE EEOC CLAIMS THAT THE RULE ¥NULD EXPEDITE
NEGOTIATIONS BETWEEN AN OLDER WORKER AND EMPLOYER, BY AVOIDING
BURBAUCRATIC OVERSIGHT AND DELAYS. THERE ALSO HAVE BEEN CLAIMS
THAT SUPERVISING WAIVERS WOULD BE TOO BURDENSOME AND TOO COSYTLY

FOR THE EEOC.

I HAVE SEEN NO CONVINCING DATA TO SUPPORT THESE
CONTENTIONS. THIS ISN'T SURPRISING GIVEN THAT THERE’S VERY
LITTLE UPON WHICH THE EEOC CAN MAKE THIS CLAIM. FROM WHAT I
UNDERSTAND, THE EEOC HAS SUPERVISED RELATIVELY FEW WAIVERS IN
ITS HISTORY -- BECAUSE IT IS REQUESTED TO DO SO ONLY
INFREQUENTLY. 1IT SEEMS TO ME "YAT A CASE CAN BE MADE THAT EVEN
MINIMAL SUPERVISION BY ThE EEOC -- ENSURING THAT THE OLDER
WORKER IS FULLY INFORMED OF WHAT HE OR SHE IS SIGNING AWAY, FOR
EXAMPLE -- WOULD HELP REDUCE THE NUMBER OF OLDER WORKERS WHO
LATER CRY FOWL ON THE PART OF THEIR EMPLOYER. I’M NOT SAYING

El{[C
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THIS ACTION BY THE EEOC WOULD BE SUFFICIENT, BUT IT DOES

ILLUSTRATE THAT THYS ISSUE IS FAR FROM SETTLED.

WHAT IS ABUNDANTLY CLEAR, HOWEVER, IS THAT UNDER THIS RULE
UNSUPERVISED WAIVERS WOULD BE VALID UNLESS AND UNTIL AN OLDER
WORKER WAS ABLE TO SHOW THAT IT WAS NOT SIGNED KNOWINGLY AND
VOLUNTARILY. IN OTHER WORDS, THE BURDEN OF PROOF WOULD BE ON
THE BACKS OF OLDEZR WORKERS. IT ALSO IS OBVIOUS THAT UNDER THIS
RULE EMPLOYERS WOULD NEED NO LONGER TO WORRY THAT A WAIVER COULD
BE CHALLENGED SOLELY ON THE GROUNDS THAT JT WAS NOT SUPERVISED

BY THE EEOC.

WHY IS THE EEOC ~-- THE FEDERAL AGENCY CHARGED WITH
ENFORCING THE A.D.E.A. -- ISSUING RULES WHICH WOULD PLACE
OBSTACLES IN THE PATHS OF OLDER WORKERS TO EXERCISING THEIR
RIGHTS UNDER THE A.D.E.A.? AND WHY IS THE EEOC MAKING IT EASIER

FOR EMPLOYERS TO ELIMINATE THOSE RIGHTS?

THE BEOC RULE WOULD STILL ALLOW AN OLDER WORKER TO FILE A
CLAIM, DESPITE THE SIGNING AWAY OF THEIR RIGHTS TO FILE SUIT.
UNFORTUNATELY, HAVING LOOKED CLOSELY FOR MANY MONTHS NOW AT THE
EEOC'S TRACK RECORD IN HANDLING AGE CLAIMS, I DO NOT THINK OLDER
WORKERS WOULD BE WISE TO TAKE MUCH COMFORT IN THIS. AFTER ALL,

THIS IS AN AGENCY WHICH, BY MY OWN COUNT, HAS ALLOWED
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NEARLY 2,000 -- AND POSSIBLY MANY MORE -- AGE CLAIMS TO RUN THE

2-YEAR STATUTE OF LIMITATIONS.

MR. CHAIRMAN, I BELIEVE A NUMBER OF ISSUES MUST BE
RESOLVED BEFORE A POLICY CAN BE FORMULATED WHICH PROTECTS THE
RIGHTS OF OLDER WORKERS UNDER THE A.D.E.A. WITHOUT IMPOSING
UNDUE REQUIREMENTS UPON EMPLOYERS. IT IS CLEAR TO ME THAT THE
RULE, AS CURRENTLY DESIGNED, IS DEEPLY FLAWED, RUNS COUNTER TO
CONGRESSIONAL INTENT, AND WOULD JEOPARDIZE THE VERY RIGHTS THE

EEOC IS CHARGED WITH PROTECTING.

MR. CHAIRMAN, THIS IS AN ISSUE OF GREAT IMPORTANCE TO A
GROWING NUMBER OF AMERICANS, AND I LOOK FORWARD TO WORKING WITH
YOU AND THE EEOC TO DEVELOP A SOUND AND WORKABLE POLICY IN THIS
AREA. HOWEVER, UNTIL THAT OBJECTIVE IS REACHED, I BELEIVE THAT
THE STATUS QUO IS VASTLY PREFERABLE TO LETTING THE FLAWED EEOC
RULE GO INTO EFFECT. 1IF IT’S NOT BROKEN, DON'T FIX IT -- UNLESS

YOU MAKE IT BETTER THAN BEFORE.

ERIC
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Senator METZENBAUM. | want to thank you, Senator Melcher,
both as the chairman of the Special Committee on Aging and as a
member of this body. As usual, you are right on target, your testi-
mony is particularly helpful. You and I have worked together on
many matters in the past, and I am sure we will continue to do so,
particularly in this area. And having you as a leadoff witness is
very significant, I believe, to indicate the will and the intent of
Congress not to permit this practice to be continued.

I thank you for being with us this morning.

Senator MELCHER. Thank you very much, Mr. Chairman.

Senator METZENBAUM. QOur first penel includes Nelson Marans,
of Silver Spring, MD; Donald Graham, of Chesterfield, MO, and
William Terrell, of Rochester, NY.

The committee has a rule, and I would guess the witnesses have
already been apprised, that we ask the witnesses to confine their
remarks to 5 minutes, with the understanding that the entirety of
their statement will be included in: the record.

Mr. Marans, we are happy to hear from you first, sir. Bring the
microphone close to you, please.

STATEMENTS OF NELSON MARANS, SILVER SPRING, MD; DONALD
GRAHAM, CHESTERFIELD, MO, AND WILLIAM TERRELL, ROCH-
ESTER, NY

Mr. Marans. Mr. Chairman, as background, 1 was 63 years old
when I was fired from my position as a research associate at W.R.
Grace & Co,, after 29 years and 11 months with the Corporate Re-
search Division.

The position of research associate 1s two levels above that of an
entering Ph.D. chemist. 1 was promoted to that position on the
basis of several important accomplishments during my employ-
ment. I was inventor or coinventor of 54 U.S. patents, wrote about
15 technical papers as well as chapters in books, and gave a
number of talks at technical meetings inciuding tutorial lectures.

In addition, I was a recipient of the IR-100 award given for the
outstanding 100 inventions during a year. My patent production
comprised 4 percent of the total Grace patents during the period
from 1977 to 1986.

I am or have been listed in “American Men and Women of Sci-
ence,” “Who’s Who in Technology Today,” “Who’s Who in Com-
merce and Industry,” and “Chemical Who’s Who” besides the re-
gional “Who’s Who.”

At work, I had a continuous record of merit increases, including
raises in 1984 and 1985. While the quality and quantity of work
had not changed——

Senator METZENBAUM. Mr. Marans, you are running so fast, and
you have some very impcrtant testimony, but you are so anxious to
get it all in that we are not hearing 'nuch of it. Could you just slow
it down a little bit?

Mr. Marans. All right. I didn’t want to take too much of your
time.

While the quality and quantity of work had not changed, 1 was
given an unsatisfactory performance appraisal by my new manager

6
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in April 1986. On Thursday, July 16, 1937, I was called into my
manager’s office for a performance apprais.al.

Senator METZENBAUM. What was the ti.ne span?

Mr. Marans. Fifteen months between the two appraisals.

Senator METZENBAUM. OK. .

Mr. Marans. He stated that he considered that my work was un-
satisfactory, and I was told to see the vice president of the Re-
search Division the next day. The manager informed me that at
the meeting the next day, I would be presented with two options—
one of early retirement with the details unknown to him; the other
a position as an information specialist which would involve a demo-
tion.

The next day, Friday, July 17, 1987, the vice president reiterated
these options. He stated that he would give me a copy of the pro-
posed early retirement agreement later, but that I should interview
immediately for the information specialist position. I did this that
Friday afternoon with the departmental manager and the next
Monday with the supervisor. I had no indication that I would not
get the position, and in fact was asked to train on Friday, July 24,
a week later, for the job. This, I did for 3 hours in the morning.

However, on that same Friday at 4:30 p.m., I was called again
into the vice president’s office and told that although no decision
had been made as to whether I would get the information specialist
position, here was a copy of the retirement agreement.

The agreement offered 1 year’s pay at a salary of $55,000, and in
re.. 'n I would have to release W.R. Grace & Co. from all claims
forever. 1 scanned it rapidly and was repelled by its impossible
terms.

I informed the vice president that I did not think I could sign
such a repugnant agreement. He said that I would have the week-
end to consider signing it and would get back to me on Monday. He
stated that I could see a lawyer about it. My wife took it to her
father, who stated that it was the most repulsive agreement that
lie had seen in his 60 years of law practice.

A copy of the agreement should be available to you—is it?

Senator METZENBAUM. Yes. The 2ntire agreement will be includ-
ed in the record.

Mr. Marans. All right, fine.

The sections that are particularly offensive are 2, 7, and 8. Para-
graph 2 states that the company reserves the right to stop payment
immediately if the company deems that my conduct or actions are
detrimental to the company—whatever that means for an interna-
tional compr1y such as W.R. Grace.

Paragraph 8 invokes the threat of damages in the event that I
file charges against the company with any Federal, State, or local
administrative agency or judicial body. The meaning is quite clear.
The agreement states that Grace can sue me for all payments that
the company has made to me, even for the vacation pay that I had
already earned in 1987 and for any additional amounts that Grace
desires. The same penalty is invoked for disclosing the terms of the
agreement.

It is understandable why no one who has signed the agreement
has disclosed its contents.
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Finally, in paragraph 7, I am forced to give a general release for
everything, including physica! damage, that I may have suffered
fromdchemica]s during my 29 years and 11 months employment
period.

At 3:30 p.m. on Monday, July 27, the vice president again called
me into his office and told me that the information specialist open-
ing was not available to me. He demanded that I sign the agree-
ment immediately. When I refused. I was fired at once, and all ben-
efits stopped as of my final working day of July 31.

I was told that I was expected to finish, in the next 4 days all of
my laboratory work, complete my notebooks, discard my files, turn
over the radiation monitoring records in good order to the new ra-
diation safety officer, and go through a lengthy checkout proce-
dure.

When I complied conscientiously over the next 4 days to these
impossible demands, I injured my legs and back. I then wound up
flat on my back for the better part of the next 6 weeks from inju-
ries incurred during these last 4 days of work. The company’s in-
surers both for medical and for workers’' compensation refused to
pay my medical bills despite my COBRA continuation.

I was not the only older employee to receive the agreement.
During the same brief period in July 1987, three other individuals
over ;he age of 40 were given the same agreement, and they
signed.

I filed an age discrimination charge with the Washington EEOC
office on August 12, 1987. The charge was transierred to Baltimore
in September 1987 and an agent assigned in October.

Since ¢ .at time, I have been in frequent contact with the Balti-
more EEOC office and have supplied a large amount of additional
information on my charge. While the individual agents assigned to
the case have been cooperative, apparently the decision has been
made at some higher level not to press the case.

Senator METZENBAUM. What makes you think that?

Mr. MaRrANs. One of the agents informed me of that.

Senator METZENBAUM. One of the agents informed you of it?

Mr. Marans. Yes, but that obviously was unofficial. He said that
originally EEOC had said, “We are anxious to force the case,” and
then suddenly the atmosphere changed in February and they said,
“Well, you know, we only force a certain number of the case§ to
trial.” They said, “You wil! probably have to go out on your own
and sue on your own.”’

Senator METZENBAUM. Did he indicate that the fact that the
Grace Co. has been so close to the administration had had any po-
litical impact upon the decision?

Mr. Marans. That'’s a very touchy question. He didn'’t say it, but
I thought it. But of course that’s a personal opinion and ohv.vusly,
I had no basis for that.

However, (Grace has been formally charged with a violation for
asking employees to waive their rights to sue.

It is impossible to convey to the members of the Subcommittee
my feelings about my summary dismissal, the demeaning contract,
the treatment both on the job after refusing to sign the agreement,
and the practices that the company has resorted to since my firing.
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I felt that I had wasted nearly 30 years of my life working for a
company that has no conscience.

The loss of my position has been devastating not only to me, but
to my entire family. However, I do feel that I at least remained
principled and ethical during this trying period—attributes that
the management at Grace cannot possibly share.

Senator METZENBAUM. Thank you very much. We will hear from
the entire panel before we get into the questions.

[l'l‘he] prepared statement of Mr. Marans with attachments
follow:

7
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helson Harans

As background I was 63 years cl¢ when I vas fired from my position
as a rcsearch associate at d. R. Grace L Co. after tventy-nine years
and eleven months with the corporate research ¢ivisions The position
of rescarch associate is two levels ahove that of an ei.ering FheD.
chemiste I '¢as promoted to that position on the basis of several
important accomplishments during my eémployment. I 1'3s inventor or
zoinventor of fifty-four U.S. patents, wrote abort fifteer tcchnical
papers as well 2s chapters in books and gave a number of talks at technical
neetings including tutorial lectures. In addition I was a recipient of
the IR=-100 award given for the outstanding 100 inventions during a year.
My patent production comprised 4% of the total Grace patents during the
period from 1077-1936. 1 am or have btesn listed in nneraican Men and
tomen of Science, Who's “tho in Terhnology Today, tho's '/ho in Comnerce
3nd Industry and Chemical Who' 'tho besides the regional fho's shoe

At work I had a continuous record of merit increases including
raises in 1984 and 1085. +hile ths quality and guantity of work had
not changed, 1 was ziven an unsatisfactory rerformance appraisal by my
new manager in April 1986. On Thursday, Julv 16, 1087 I was called
into my manager's office for a verformance ap~raisal. He stated that
ne considered that my work was uncatisfactory ;o I u.@s told to see the
ViceaPresident of the Research Division the pext day, The manager
informed me that at the meeting the next day I wouid be presented with
two options, c * of early retirement with the details unknown to
him, the other \os.tion as an information specialist which would involve
a demotione The next day,Friday, July 17, 1987 the Vice=President
reiterated these options. He stated that he would give me a copy of

the pro’ “sed early retirement agreement later but that I should interview
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immediitely for the information specialist rosition. 1 did thia that
Friday afternoon with the departmental manager and the next Monday

with the aupervisor. I had no indication that I would not get the
poaition and in fact was asked to train on Friday, July 24 for the jobe
Thia I did for three houra in the morning.

Hovever the aame day at 4:30 PM I wac called again into the Vice-

President's office and told that although no decision had been anade

ia to whether I would get the information aperialiat position, here

waa & copy of the retirement agreement. The agreement offered one

year *a pay at a salary of $55,000 and in return I would have to release
W. R, Grace & Co. fron all claima forever. I acanned it rapidly and

was repelled by its impossible terms. 1 informed the Vice~President

that I did not think thet I €ould $ign auch a repugnant agreement. Ke
said that I would have the weekend to conaider signing an¢ would get
back to me on Monday. He stated that I could aee a lawyer about it,

My wife took it to her father who stated that it was the most repulsive
agreement that he had sesn in his aixty years of law practice. A copy
of the agreement should be available to yous The sections that are
particularly offensive are 2, 7 and 8. Paragraph 2 states that the
Company reaervea the right to stop payment immediately if the company
deems that my conduct or actiona are detrimental to the company-whatever
that means for an international company. Paragraph 8 invokea the threat
of damagea in the event that I file chug'el againat the company with any
federal, atate or local sdminiatrativz agency or judicial body. The
meaning ia quite clear. The agreement atatea that Grace can sue me

for all payments that the COmpany haa made to me even for the vacation
P2y that I had already earned in 1987 and for any additional amounts that

Grace desires, The same penalty ia invoked for discloaing the terms of
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the agreer:nte. It is understaidable why no one wio has aigned the
agreement has disclosed its contents. Pinally in paragraph 7,I am
forcedto give a general release for everything including physical damage
that I may have suffered from chemicals during my cwenty-nine years
and eleven montha employment period.

At 3:30 PM on Monday,July 27, the Vice-President again called ne
into his office and told me that the information specialist opening P
was not available to me, He demanded that I sign the agreement immediatelye.
when I refused, I was fired at once and all benefits stopped as of my
final working day of July 31. I was told that I was expected to finish
in the next four days all of my laboratory work, complete my notebooks,
discard wy files, turn over the radiation monitoring records in good order
to the rew radiation safety officer and go through a lengthy check-out
procedure, Vhen I complied conscientiously over the next four days to
these impossible demands, I injured my legs and backe I then wound up
flat oa my back for the better part of the next aix weeks from injuries
incurred during these last four days of worke The company's insurers both
for medical and for workers' compensatiom rsfused to pay my medical billa
despite my COBRA continuatione

I was not the only older employee to receive the agreemente During

the same brief period in July 1987, three other individuals over the
age of 40 were given the same agreement and they aigned,

I'filed an ;ge discrimination charge ;ith the Washington EBOC office
on August 12. The charge was transferred to Baltimore in September 1087
and an agent asaigned in October. Since that time I have been im frequent
contact with the Baltimore EBOC office and have supplied a large amount
of additional information on my charge. While the individual agents

assigned to the case have been cooperative, apparently the decision has

been made at some higher level not to press the case. However Grace has
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has been formally charged with a violation for asking employees to
walve their right to sue, '

It ia impoasible to convey to the members of the subcommittee my
feelings about my aummary dismissal, the demeaning contract, the treatment
both on the job after refusiag to aign the agreement and the practices
that the company has reaorted to aince wy firinge. I feit that I had
wasted nearly thirty years of wy 1ife working for a company that has
no conacience. The losa of wy position has been devastating not only
to me but to my entire family. However I do feel that I, at least,
remained principled and ethical during this trying period, attributesa

that the management gt Grace can not poasibly share.
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CONFIDENTIAL
AGREEMENT

This AGREEMENT, made this 24th day of July, 1987, is
between the Research Division of W. R. Grace & Co. (herein
called COMPANY) and Nelson S. Marans, residing at
12120 Kerwood Road, Silver Spring, Maryland 20904.

IT 1S HEREBY AGREED as follows:

1. Dr. Nelson S. Marans will voluntarily accept a leav:
of absence from his active employment with the COMPANY from
Wednesday, July 29, 1987, to Thursday, July 28, 1988,
inclusive. During such period, Dr. Marans will remain an
employee of the COMPANY and may, from time to time, be asked
t2 consult with respect to his prior work on behalf of the
COMPANY.

2. Dr. Marans' employment with the COMPANY w1ll
terninate effective as of July 28, 1988. The COMPANY
reserves the right to t{ermivate Dr. Marans' employment
earlier should 1t determine Dr. Marans' conduct or actions
are detrimental to COMPANY interest. )

3. The COMPANY will pay Dr. Marans compensation at an
annualized rate of $55,000 during the period from July 29,
1987, to July 28, 1988, inclusive. This w1ll be paid
semimonthly unless Dr. Marans elects a lump-sum payment as

provided in (3] below.

Aruitoxt provided by Eic:
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4. Dr. Marans shall continue to be treated as an active
participant under the Grace benefit plans (except Long Term
Disability insurance) in which he actively participated on
July 24, 1987, during the period from July 29, 1987, to July
28, 1988, inclusive, subject to the terms of each such plan
as amended from time to time. 1In the event that Dr. Marans
shall become employed by an employer after July 29, 1987, and
before July 28, 1988, and become covered under such
erployer's medical plan, dental plan, life insurance plan,
accidental death and dismemberment plan, voluntary group
accident plan, or business cravel accident insurance plan,
his coverage under, and his entitlement to benefits under,
the corresponding W. R. Grace & Co. plans shall thereupon
cease.

5. Dr. Marans may elect to receive his leave o: absence
payments, or any balance thereof due at any time, as a
lump-sum payment. such an election will result in
termination of employment and of 211 benefit coverages,
except for medical and dental coverage which Dr. Mgrans may
extend for up to 18 months by paying the appropriate
premiums,

6. Upon termination of employment, the COMPANY will pay
to Dr. Marans any unused 1987 and 1988 vacation.

7. Dr. Marans agrees and coven~nts that he will, and
hereby does, forever and irrevocably release and discharge

W. R. Grace & Co. and 1its subsidiaries, their off.cers,

o xq )
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directors, employees, successors, assigns, and
representatives, from any and all claims, demands, charges,
debts, defenses, actions or causes of action, obligationg,
damages and liabilities whatsoever which he now has, has had,
or may have, whether the same be at law, in equity, or mixed,
in any way arising from his termination from employment with
the COMPANY, and any other claims, demands, charges, debts,
defenses, actions or causes of action, obligations, damages
and liabilities which arose at any time prior to the date of
the Agreement. It 1s expressly agreed and understood that
paragraph 7 of this Agreement 1s a General Release.

8. Dr. Marans further agrees and covenants not to file
any cnarges or complaints against the COMPANY with any
federal, state or local administrative agency or Jjudicial
body. Dr. Marans further agrees that the terms of this
Agreement are strictly conficdential and expressly covenants
not to d:isplay, publish, d:sseminate or disclose any terms of
this Agreement to any person or business entity. It 1is
2xpressly agreed that any violation of the terms of this
paragraph 8 shall be deemed a raterial breach of this
Agreement entitling the COMPANY to immediately cease makind
all payments hereunder and toc recover the entire amount paid
to Dr. Marans under paragraphs 3 and 6 of this Adreement.
This remedy shall pe in add:tion to and not in lieu of any

other remedy to which the CO!IPANY may be entitled.

RIC
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9. This Agreement shall e binding upon the assigns,
heirs, executors, and administrators of Dr. Marans.

10. Dr. Marans affirms that the terms stated herein are
the only consideration for signing this Agreement, and no
other promise or agreement of any kind has been made to or
with him by any person or entity shatsocever that caused him
to sign this Agreement.

11. Dr. Marans has fully reviewed the terms of this
Agreement and acknowledges that he has had an opportunity to
review it with counsel if desired. Based upon that review,
Dr. Marans hereby acknowledges that he fully and completely
understands and accepts the terms, conditions, nature, and
effect of this Agreement, which he voluntarily executed.

12. This Agreement may not be changed orally.

13. Dr. Marans hereby represents and warrants to
t..e Company that he is not in possession of any materials in
written or uther tangible form which embody in whole or in
part any information which is proprietary to the Company: and
that all such materials previously possessed by him have been

returned to the Company.
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14. All the provisions of this Agreement except for

paragraphs 1, 3, 4, 5, and 6 shall survive the termination of

Dr. Marans' employment with the Company on July 28, 1988.

STATE OF )
) ss:
COUNTY OF )
On this day of

Nelson S. Marans

, 1987, before

personally came Nelson S. Marans, to me known, and known

to be the individual described in, and who executed, the

foregoing Agreement, and he duly acknowledged to me that

executed thes same.

me,

to re

he

WITNESS;

a:0003wgr

WGR/bgm

™D
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12130 Kerwood Road
Silver Spring, Maryland, 20904
August 3, 1087

Mr, Peter Grace

Chairman and Chief Executive Officer

W, R. Grace & Co,

Grace Plaza, 1114 Avenue of the Americas

New York, New York, 10036=7794

Dear Mr. Grace:

I was shocked by my recent firing without any termination pay
from the W, R. Grace Research Division afte~ twenty-nine years and
eleven months of loyal service to the company. In addition all
benefits were stripped immediately, The reason for the discharge
was two successive poor pe formance reviews; the reason for firing
without termination pay or ‘enefits was my refusal to sign the
enclosed contract.

My record with the company has included over fifty patents; my
age at discharge was 63 years and two months. I had intended to
work at Grace only until 65 years and would have left the company
at that time. More to the point, I was willing to leave at 63 with
the usual one year terminatlion pay spread cver the slightly less
than two years remaining to ay sixty-fifth birthday,

I_did not sign the enclosed contract because the terms were

demeaning and denigrating, I sympathize with the other professionals
who have been forced to sign this agreement because of financial
necessity, but by the letter of the contract have not bren able to
speak about this disgrace. As far as I xnow I have been the only
individual who has refused to »ign.

The sequence of events was not much better. I was presented
with the agreement by Dr. Joseph Raksis at 4:30 PM Priday afternoon
July 34th at which time I indicated that I would refuse to sign the

(W]
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contract. The termination date on signing would have been July
29th. I was given until Monday, July 27th to decide, was called

in again by Or. Joseph Raksis at 3:30 %: and again asked to sign

‘hen I exnlained that the document was dchumanizing, I was fired and
ordered to leave by July 31st uith salary and benefits terminiting

at that time(a full four daya during which I completed my laboratory
work, transferred the tadiation protection office program to another
profesaional and :leaned out 30 years of files).

T informed Dr. Raksis that the American Chemical Socie.ty guidelines
for discharge requirea four wreks notice and two weeks for every year
of employment or a total of 64 weeks. ' waa told that Grace had no
intention of following AC3 guidelines.

I protest as a former loyal employee and a Grace stockholder the
abruptness of tte firing, the absence of any semblance of termination
pay and the subhuman treatment. I assure you that my firinz has not
inapired loyalty among the profeasionala at the 'f. R. Grace Research
Division. I feel that the responaibility for the discharge flows from
the top of the Corporate Research Group, nasely Dr. Peter Boer, and
through the chain of comnand to the Personnel Department.

To retain creative peonle at the \f. R. Grace Research Diviaion,
you must see that they are trexted as professionals. A drastic change

in the attitude f top managzment is required. Thank you for considering

S;c;‘el-: ymnrs%p

:lelson Marans

my conaents.
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J P Bolduc, Vice Chawman

m WR Graoe & Co

Groce Plaza
1114 Avenue of the Amencos
New York, NY 10036-7794

August 12, 1987

Mr. Nelson Marans
12120 Kerwood Road
Silver Spring, MD 20904

Dear Mr., Marans:

Thank you for your letter of August 5, 1987 and the
accompanying copy of the letter you gent to Mr, J, Peter Grace
on August 3, 1987.

The purpose of this letter is threefold. FPirst, it
is to advise you that we have received your letters. Second,
it is tc tell you that we are currently reviewing and assessging
the matters you described in your letter to Mr. Grace of
August 3rd. And third, it is to advise you that you will
shortly be receiving from W. R. Grace & Co. a more detailed
response to the questions you raised.

* Sincerely,

I8 &«

et §
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F Peter Boer, Senior Vice P-esident

GRACE WR Guace 8 Co

Groce Plaza

1114 Avenve of the Amercas
New York, NY Y0034-7794
(212) 8%9-6882

August 12, 1987

Dr. Nslson S. Marans
12120 Ksrwood Road
silver Spring, MD 20904

Dear Dr. Marans:

Mr. J. Pster Gracs has rsferred your lsttsr of August 3,
1987 to my offics for rssponse.

As you know, the Company sxpects all employses to maintain
a level of pepformancs which continuss to contribute to ths goals
and objectives of ths organization. As your memo indicatss, you
wsre discharged due to continued poor work performance. During
the past several years, you have bsen encouraged to take steps,
with the assistance of management, to improve your performance.
When your performance did not improve, you were offersd the
opportunity to interview for an altsrnative position within ths
Information Services Department. When you did not indicate that
you would make a serious commitment to this position, and resisted
opportunitiss tobecome familiarwith theposition's responsibilities
and equipmsnt, this option could no longer be puxsued.

Alternatively, you wers extended an offer which would
have provided you with sne year's full pay and full benefits.
The benefits provided to you in this agreement far sxcesdsd what
would normally be provided, by WRC policy, to a terminated employes
and, in return, we would expect such an agreement to be exscuted.
Managsaent did take ACS guidelines into consideration when assenbling
the agreemsnt. The offer was presented to you, in writing, on
Friday, July 24, 1987 by Dr. Jossph Raksis who informed you that
a decision was not required until the following Wednesday, July 29,
1987. When Dr. Raksis discussed the dstails of this offer with
you one week earlier, you requested a written proposal. By your
refusing to sign the agrsement, and with no other appropriate

g
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positions available, the Company elected to terminate your employment
effective July 31, 1987. You received one month's extra pay
(plus pay for unused vacation), as provided by WRC policy. This
termination does not affect your eligibility for all retirement
benefits.

As an additional point of clarification, all performance
appraisals, and the subsequent recommendation for termination,
were initiated by your department management, Drs. Jachimcwicz
and Raksis. The request to pursue termination did not originate
from my office, nor from the President of the Research Division,
nor from the Personnel Department.

Nelson, we realize each employee has his or her oun
personal issues, responsibilities and emotions which must be
considered. In response, the Company extends every effort to
employees in such a situation to make the transition as smooth as
possible. Our intent was to allow you to leave with dignity and
self-respect. The agreement presented to you was not intended to
be demeaning. The agreement purposely does not include any
statements regarding past performance and only addresses the
terms and conditions therein. I believe the Company has made
every effort to provide you with the opportunity to improve your
work performance, including the possibility of an alternative
position in the Information Center. Wwhen this did not work out
you were offered substantial help to agsist in your transition,
which you have elected to decline.

Very truly yours,

~ N\

cc: Mr. J. Peter Grace, Jr.

O
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Eileen M. Stein

.\nurm-v at I aw
504 B.vl)rooL Lane
“nv‘v Chase .\\u:vland 081

(301) 657-9220

October 1, 1917

Mr. J. Peter Grace, Jr.

Chairman and Chjief Executive Officer
W. R. Grace & Company

Grace Plaza

1114 Avenue of the Americas

New York, New York 10036-7794

Re: Nelson S. Marans, Ph.D.

Dear Mr. Grace:

I have been retained by Dr. Nelson 8. Marana, who waa .
recently fired from the W. R. Grace Reasarch Diviaion at the age
of 63 after nearly 30 yeera of employment.

Information provided to me by Dr. Marans indicates thet
hia diacherge waa part of a calculated effort to get rid of older
eaployees, which began with an attempt to preasure Dr. Marana and
othera to taka early retirement in 1983. When Dr. Marans
daclined the early retirement rchﬂ. he waa given poor
performance evaluations in 1986 and 1987, vhich were totally
unjuatified and at variance vith his undilpuud fine record up to
1983 and hia continued performance at the same level. N vas
then offered the choios of early retirement or s trensfes ta &
position in another department) whea he pursued the alternative
position to the poimt of uutvuvtat.zot it with two supervisors
and participating fecr several hours s taped instructional
orientation program, that offer wes withdre 2. Hnlm he vas
told that be would be given a one-year pail leave of ence
provided be signed an egreement stating, ictar alia, that he
would never file any complaints egeinst the company with eny
judicial or sdministrative body, thet he woild never disclose the
terms »f the agreement, and that the cnpug could fire hia eny
time it chose and he vaived any rights or claims be might hava
ageinat it for doing so or for .:I other reason. When Dr. Nerens
refused to aign this unconacionable agreement, e copy of which I
enclose herevith, he vas susmarily fired.

-]
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The inference is inescapable that this course of conduct
constitutes a violation of the Age Discrimination in Employment
Act and of Dr. Marans's rights under other statutory and common
law. The fact that other employees in the protected age group
have been subjected to similar treatment only serves to reinforce
this conclusion.

Dr. Marans has filed a charge of discrimination witn the
Equal Employment Opportunity Commission, which is a necessary
prerequisite to suit under the ADEA. I have made a quick
calculation of the monetary damages my client has suffered from
loss of salary and benefits. Assuning that he were to retl..e at
age 65, his direct financial loss for these items alone during
his expected lifetime exceeds $700,000. If he were to continue
working beyond age 65 -- as he is of course legally entitled to
do -- his loss would be far greater. These calculations do not
include compensation for physical injuries he sustained when
forced to clear cut 30 years of files in four days without
assistance, nor do they include his less easily quantifiable
actual darages, punitive damages, or attorneys fees.

As you doubtless know, Dr. Marans is entitled to recover
twvice his actual damages under the ADEA if the company's <
violation was willful. There is anple evidence here from which a
jury could f£ind willfulness, even aside from the prolonged
duration of the campaign to get 1id of Dr. Marans, which began
well before there was any suggestion of weaknesses in his
performance.

Dr. Marans was repeatedly pressured by company officials
to sign a vaiver of his right to file an age discrimination
complaint. Numerous federal courts, including at least cne
circuit court of appeals, have held such a waiver to be an
unlawful attempt to deny to the BEOC the information it needs tc
advance the public interest in preventing employment
discriaination, and thereiore contrary to public pelicy.
Moreover, the combined effect of paragraphs 2 and 7 of the
enclosed agreement is that the company could have unlawfully
terninated my client's eaployment a week after he signed the
agreement, and he would have waived his right to any remedy.
8uch prospective wvaiver of rights under federal employment
discrimination livs has been specifically disapproved as contrary
to public policy by the Supreme Court of the United States as
well as numerous lower oourts.

willfulness is also indicated by the retaliation in which
the company is presently engaged against my client. He has
submitted legitimate claims for medical expenses since the filing
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of his EEOC charge. Despite the fact that he elected to continue
his coverage under the Grace medicsal plan, and his payment of the
full premium has been scknowledged by the company, his claims
hsve been rejected on the basis that the medicsl expenses were
incurred “after coversge terminated.” At the same time, the
company's workers' compensstion administrator, to which he wvas
initially referred when he tried to claim under the medical plan,
has rejected his cleim under workers' compensation, directing hinm
to submit his bills instesd to his "group heslth carrier.” As &8
result of this classsic run-around, his clsime have still not been
paid. There is no possible justification for thias shabby
treatment.

I have sdvised Dr. Marsns of the varicus legal remedies
svailsble to him. I have also sdvised him thest every court which
has considered the issue hss enjoined employers from enforcing
the proviasions of agreements such as the enclosed to withdraw
benefits from former employeea who cooperste in an EEOC
inveastigation or employment discrimination suit. Thus, I do not
think he will encounter much difficulty in obtsining evidence in
support of his csse from other former Grace employees who have
been treated es he wasa.

Before pursuing the avenues open to him, however, Dr. -
Marans vishes to make one final ettempt to resolve this matter
without litigation. Accordingly, he has authorized me to propose
the following es a basis on which this dlspute could be settled:
The company will make an immediste l\lzs sum payment to Dr. Marans
equivalent to his salacy for the period July 31, 1987 through
June 30, 1989, and place him on retirement status effective
August 1, 1987 with all benefits to which anm individual retiring
after age €5 with his length of servioe would be entitled,
including uninterrupted medical and dental coverege. In
addition, the eoopn{ will of course reimburse all his medical
and pharmaceutical bills for his work-related injury, and wili
compensate him for his legal fees (vhich to date are minimal).
In return, Dr. Narans will eccept this arrangement in full
settlement of his employment di{scrimination claims, and will
withdrav his pending EBOC chacrge.

You will note the similarity between this proposal and
the “early retirement’ czunt..-ut the company offered to Dr.
Nazans in 1983. This offer sade solely 1 e spirit of
compronise to ettempt settlement of my client's claims, and is
without prejudice to his right to pursue those claims in full if
the offer is rejected.

If you sre interested in e resolution of Dr. Maranas's

9
T
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claims along these lines, thereby avoiding the costs and risks of
litigation, please have your counsel contact me by October 30,

1987.
Very truly yours,
(signed) EILEZN M. STEIN
2ileen M. Stein
Enclosure

cc: Prancois P. van Remoortere
President, W. R. Grace Resee-ch Division

ERIC
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JEFFREY P AYRES. » C 244 7442

October 30, 1987

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Eileen M. Stein

Attorney at Law

7504 Bybrook Lane

Chevy Chase, Maryland 20813

Re: Nelson S. Marans, Ph.D.

Dear Ms. Stein:

W. K. Grace & Company is now in a position to respond
to your letter of October 1, 1987, to Mr. Grace. PFor the
reasons that I will exzplain in this letter, the Company
disputes your factual interpretation of the termination of
Doctor Marans. Moreover, we are not interested in Yyour
settlement offer.

Doctor Marans was terminated for continued poor work
performance. He repeatedly was counseled by the Company over
the years, yet did not improve. Moreover, Doctor Marans
declined to make a serious commitment to a transfer
opportunity, as an alternative to discharge, to a position
witifin the Company's Information Services Departmeat. Doctor
Marans also rejected a generous severance pay offer that would
have provided him with one year's full pay and full benefits.

These circumstances are fully described in Mr. Boer's
letter to Doctor Marans dated August 12, 1987. [ assume that
you have a copy of this letter or can obtain one readily from
your client.

As for the settlement offer in your letter of
October lst, the Company rejects it. Nevertheless, in the
spirit of compromise and to avoid further legal expense in this

matter, we Propose a counter-offer. -

)
9
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Eileen M. Stein
October 3., 1937
Page 2

We propose to pay Do:stor Marans the equivalent of one
year's salary minus the one month's severance pay which the
Company already paid your client. This amounts to $50,417. We
further propose to pay Doctor Marans his legal expenses to date
(assuming, as you claim in your October 1st letter, chat these
expenditures are minimal). Finally, the Conipany proposes to
PaY your client his medical expenses through September 19387.

In exchange for these payments, of course, we would
expect Doctor Marans to execute a full general release of (and
covenant not to sue concerning) any and all claims arising osut
of your client's employment with or termination by the Company
-=- includiag his outstanding workers'’ compensation claim. This
release and covenant not to sue also would include, among other
things, a non-admission of liability clause. It would also
include, for example, a provision under which Doctor Marans
would agree to keep the terms of the settlement (including the
amount of the settlement) confidential. As a final example,
Doctor Marans would agree to withdraw his outstanding workers®
compensation claim and appeal.

The Company's counter-offer will remain open for a
period of two weeks from your receipt of this l:tter. This
counter-offer is made in the spirit of compromise and should in
no way be interpreted as an admission of liability on the part
of the Company. Please contact me if Doctor Marans decides to

accept this counter-offer.
ipcerely, .
S‘S. ‘ 7
\ 72
i/ bl o~ )
14 /’ [
JeLEdy ¥, Ayres

JPA:lac
ssteb-12
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Eileea M. Stein
Aﬂ-‘vd"'
7304 Bybrock Lane
Chevy Chase. Maryland 20018

(3o e57.9220

Novertber 9, 1987

Jeffrey P. Ayres, Esquire

Venable, Baetjer & Howard |
1800 Mercantile Bank & Trust Building |
2 Hopkins Plaza

Baltimore, Maryland 21201

Re: Nelson S. Marans, Ph.D.

Dear Mr. Ayres:

tunity to review it with my client. The counteroffer it
contains is totally inadequate. Rather than an attempt at
compromise, it appears virtually the same as the unacceptable
proposal made to Dr. Marans before his termination, with the
added feature that it would deprive him of the workers'
compensation benefits to which he is entitled. <Consequently,
my client has instructed me to reject it.

If you would like to propose another basis for settlement
better calculated to compromise the differences between your
client and mine, we will be happy to consider it. Otherwise
Dr. Marans will have no alternative but to pursue the legal
remedies available to him.

Eileen M. Stein

I have received your letter of October 30 and had an oppor-

Very truly yours,
|

|

. 490
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W.R. Grace Admits
It Told Falschoods
To U.S. Authorities

By Gary Putxa
Staff Reyorter of Tux Wars STREE? JOURNAL

BOSTON-W.R. Grace & Co. pleaded
guilty to a charge of lying to federal au-
thorities investigating the contamination of
drinking wells in Woburn, Mass., where
families have alleged that poliuted water
caused six leukemia deaths, iiiness and
birth defects.

Grace changed its ples from innocent
o1 the day before the case was scheduled
for trial, ending six years of civil and
criminal litigation that has been closely
followed by environmental activists, Grace
was fined $10,000, the maximum penalty
for making misleading statements when
they were made, in a 1962 letter.

Michae! DeLand, regional administra-
tor of the U.S. Environmentai Protection
Agency, claumed victory in the case. But
Grace continued to assert its lack of culpa-
bility, saying rules of federal procedure 2!
lowed it to maintain innocence despite the
guilty plea.

In the count covered by the guilty plea,
Grace was accused of ly under-
stating the amount of acetone it used at its
Woburn plant over the years covered by
the EPA inquiry. A second count agamst
the compeny, alleging unlawful conceal-
ment of dumping chenucals near the food-
package machine plant, was dropped.

In a 1986 settleme 1t of a separate civil
suit, Grace agreed 10 pay $9 miltion to
plaintiffs who claimed that chemical pollu-
tants from Grace's Woburn plant cansed
death and iliness in their families. A fed-
eral jury had previously found that Grace
**substantially contributed" to the pollution
of the wells. The civil case represented a
rare claim for damages from a corporation
gunersml injury from polluted ground

T.

Mr. DeLand acknowledged that the pen-
alty is "a small amount in dollar terms,"
but said Grace had been found guilty of “a
seriously unethical corporate practice.” He
Said Grace would have faced a fine of as
much as $500,000 if it committed the same
acts today.

Hugh Carey, ‘Ye former New York jpov-
ernor and now 2 W.R. Grace environnen-
tal officlal, said Grace's piea bargairing
““amounts to a painful exercise,” but

u/d// S’"‘(‘él*’(jddmr‘
.”Jum!’ /,/ﬂg’

added, “‘we did a reasonable am{ responsi-
ble thing”’ to spare the company further
court proceedings.

The contaminated wells, which the EPA
found to contain high levels of dangerous
solvents. were capped in 1979. The Grace
Woburn plant has been converted to an-

other uze.
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CONFIDENTIAL
AGREEMENT

This AGREEMENT, made this 24th day of July, 1987, is
between the Research Division of W. R. Grace & Co. (herein
called COMPANY) and Nelson S. Marans, residing at
12120 Kerwood Road, Silver Spring, Maryland 20904.

IT IS HEREBY AGREED as follows:

1. Dr. Nelson S. Marans will voluntarily accept a leave
of absence from his active employment with the COMPANY from
Wednesday, July 25, 1987, to Thursday, July 28, 1988,
inclusive. During such period, Dr. Marans will remain an
employee of th= COMPANY and may, from time to time, be asked
to consult with respect to his prior work on behalf of - he
COMPANY.

2. Dr. Marans' employment with the COMPANY will
terminate effective as of July 28, 1988. The COMPANY
reserves the right to terminate Dr. Marans' employment
earlier should 1t determine Dr. Marans' conduct or actions
are detrimental to COMPANY interest.

3. The COMPANY will pay Dr. Marans combensation at an
annualized rate of $55,000 during the period from July 29,
1987, to July 28, 1988, inclusive. This will be paid
semimonthly unless .r. Marars elects a lump-sum payment as

provided in (5) Lelow.




4. Dr. Marans shall continue to be treated as an active

participant under the Grace benefit plans (except Long Term
Disability insurance) in which he actively participated on
July 24, 1987, during the period@ from July 29, 1987, to July
28, 1988, inclusive, subject to the terms of each such plan
as amended from time to time. 1In the event that Dr. Marans
shall become employed by an employer after Julv 29, 1987, and
before July 28, 1988, and become covered under such
employer's medical plan, dental plan, life insurance plan,
accidental death and dismemberment plan, voluntary group
accident plan, or business travel accident insurance plan,
his coverage under, and his entitlement to benefits under,
the corresponding W. R. Grace & Co. plans shall thereupon
cease.

5. Dr. Marans may elect .0 receive his leave of absence
payments, or any balance thereof due at any time, as a
lump-sum payment. Such an election will result in
termination of employment and of all benefit cove: s,
except for medical and dental coverage which Dr. Marans may
extend for up to 18 months by paying the appropriate
premiums.

6. Upon termination of employment, the COMPANY will pay
to Dr. Marans any unused 1987 and 1988 vacation.

7. Dr. Marans agrees and covenants that he will, and
hereby does, forever and irrevocably release and discharge

W. R. Grace & Co. and its subsidiaries, their officers,

('\)
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directors, employees, successors, assigns, and
representatives, from any and all claims, demands, charges,
debts, defenses, actions or causes of action, obligations,
damages and liabilities whatsoever which he now has, has had,
or may have, whetier the same be at law, in equity, or mixed,
in any way arising i:om his termination from employment with
the COMPANY, and any other claims, demands, charges, debts,
defenses, actions or causes of action, obligations, damages
and liabilities which arose at any time prior to the date of
the Agreement. It is expressly agreed and understood that
paragraph 7 of this Agreement is a General Release.

8. Dr. Marans further agrees and covenants not to file
any charges or complaints against the COMPANY with any
federal, state or local administrative agency or judicial
body. Dr. Marans further agrees that the terms of this
Agreement are strictly confidential and expressly covenants
not to display, publish, disseminate or disclose any terms of
this Agreement to any persen orx business entity. It is
expressly agreed that any violation of the te¢ ms of this
paragraph 8 shall be deemed a-material breach of this
Agreement entitling the COMPANY to immediately cease making
all payments hereunder and to recover the entire amount paid
to Dr. Marans under paragraphs 3 and 6 of this Agreement.
This remedy shall be in addition to and not in lieu of any

other remedy to which the COMPANY may be entitled.
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9. This Agreement shall be binding upon the assigns,
heirs, executors, and administrators of Dr. Marans.

10. Dr. Marans affirms that the terms stated herein are
the only consideration for signing this Agreement, and no
other promise or agreement of any kind has been made to or
with him by any person or entity whatsoever that caused him
to sign this Agreement.

11. Dr. Marans has fully reviewed the terms of this
Agreement and acknowle iges that he has had an opportunity to
review it with counsel if desired. Based upon that review,
Dr. Marans hereby acknowledges that he fully and completely
understands and accepts the terms, conditions, nature, and
effect of this Agreement, which he voluntarily executed.

12. Tais Agreement may not be changed orally.

13. Dr. Marans hereby represents and warrants to
the Company that he is not in possession of any materials in
written or other tangible form which embody in whole or in
part any information which is proprietary to the Company: and
that all such materials previously possessed by him have been

returned to the Company.

n
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14. All the provisions of this Agreement except for

paragraphs 2, 3, 4, 5, and 6 ghall survive the termination of

Dr. Marans' employment with the Company on July 28, 1988.

Nelson S. Marans

STATE OF )
) 8S;
COUNTY OF )
on this _ Jay of , 1987, before me,

personally came Nelson S. Marans, to me known, and known to me
to be the individual described in, and who executed, the
foregoing Agreement, and he duly acknowledged to me that he

executed the same.

Notary Public
WITNESS;

a:0003wgr

WGR/bgm

ERIC

‘Y
P v | 1)




43

Senator METZENBAUM. Mr. Donald Graham, we are happy to
have you with us, sir.

Mr. GRAHAM. Thank you. Good morning, Mr. Chairman, ladies
and gentlemen.

My name is Donald Graham, and I am a 55-year-old manager
caught up in the new business fad of downsizing and restructuring.

I was terminated on December 15, 1987 after having spent 10
years with Pet, Inc., 5 of which were in the St. Louis headquarters
office. The previous 5 years had been with a company purchased by
Pet in 1982; namely, the William Underwood Co.

At the time of my termination, my position was Director of Prod-
uct 3er "~es for Pet’s International Group.

The circumstances surrounding the termination of about 100 of
Pet’s employees followed the announcement by Karl Bays, the new
chairman of 1.C. Industries—Pet’s parent company—that the oper-
t;tin{g9 ;8nits were directed to reduce operating costs by $50 million
or .

I was informed by my supervisor on November 23, 1987 that my
position was eliminated, and 1 would be terminated effective De-
cember 15, 1987—the end of Pet’s fiscal year. I was informed at
that time that I would receive “enhanced” severance, and that I
would qualify for early retirement with “enhanced” benefits.

On December 3, 1987, I attended one of several meetings held by
the Human Resources Department for terminated employees to ex-
plain the termination procedure for those being terminated and to
explain the severance packages.

There were 5 people in my meeting—that is out of the 100 that
were being terminated. They held numerous meetings with small
numbers of employees. At this meeting, we were given a copy of a
“Settlement Agreement and General Release” that we were re-
quired to sign if we were to receive “enhanced benefits”. I believe
you have a copy of that agreement, and please refer to the heavy
print paragraph 3, which is to me the offending paragraph.

We were at that time advised to consult our attorney and were
not given a definite time limit in which to sign.

I, as did others that I know of, consulted an attorney about the
release and discussed filing an age discrimination suit. However,
my attorney and I concluded that such a suit would be a long,
drawn-out affair, and I required the enhanced package to survive
while I looked for a position where I could use my talents and
training.

I knew that at age 55, it would take quite a while to land a posi-
tion, and with one son in college and another in high school, I
needed the income it provided.

We also concluded that the benefits, if we won, would probably
not be enough to pay the attorney fees that would accrue—a catch-
22 situation.

The enhanced severance benefits amounted to about two and
one-half times the normal severance. Therefore, I was eligible for
26 weeks of severance under the enhanced package, where normal-
ly I would only receive 10 weeks.

For those of us who qualified for early retirement, we were given
a 5-plus-5 package—5 yea.~ added to our age and service for pen-
sion calculation purposes.
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Of the people terminated at Pet, the whole list was kept quite
confidential. But of the 12 or so immediate coworkers that I am ac-
quainted with, 8 are over 45 and 7 are over 52.

Being terminated from a position not for a fault or cause is bad
enough, but when you are presented with a buyout of your civil
rights, it gave me, at least, a feeling of outrage that this sort of
thing was happening. And as I found out later, this is even encour-
aged and advocated by the EEOC. It makes you wonder whose side
they are on——

Senator MerzENBAUM. How did you find that out?

Mr. GraHAM. I talked to my lawyer, and I talked to some person-
nel people in the industry, and they iold me that.

Senator METZENBAUM. All right.

Mr. GrRaHAM. It makes you wonder whose side they are on and
what other civil rights are going to be bought off in the future.
This may be the tip of the iceberg.

Maybe I am naive, Senator, but I have always thought that in
this great country of ours, a person’s legal rights were paramount
and could not be purchased or bargained away. I guess I was in
error all these years, but I submit to you, sir, that this is not mor-
ally or ethically right to be able or forced to do so.

Thank you for your attention.

| [The prepared statement of Mr. Graham with an attachment fol-
ows:]
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PREPARED STATEMENT OF MR. DONALD GRAHAM
Good Morning.

My name is Dorald J. Graham, and I am a 55 year old managsr caught in
the new business fad of "restructuring and downsizing. "

I was terminated on December 15, 1987, after having spent 10 years with
Pet, Inc., five of which were at the 5t. Louis headquarters. The previous
five years had been with a company purchased by Pet in 1982, namely The
William Underwood Company.

At the time of my termination, my position was Director of Product Services
for Pet's International Group. o

The circumstances surrounding the termination of zbout 100 of Pet's

)

employees followed the announcement by Karl Bays, the new chairman of

81
I.C. Industries - Pet's parent company, that the operating units were directed

i
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to reduce operating costs by $50 million for 1988.

I was informed, by my supervisor, on November 23, 1987, that my position
was eliminated; and I would be terminated effective December 15, 1987, the
end of Pet's fiscal year. I was informed that I would receive "enhanced"
severance and that I qualified for early retirement with "enhanced' benefits.

Cn December 3, 1987, I attended one of several meetings held by the
Human Resources Departmext for terminated employees to explain the
termination procedures and severance packages. There were five people
in my meeting. A this meeting, we were given a copy of lv"Settlement
Agreement and General Release' that we were required to sign if we were
to receive '"enhanced benefits." Please refer to the heavy print paragraph

on the attached copy of the agreement.
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We were, at that time, advised tc consult our attorney and were not given
a definite time limit in which to sign.

I, as did others, consulted an attorney about the release and discussed
filing an age discrimination syit. However, my attorney and I concluded
that @ suit would be a long drawn-out affair; and I required the enhanced
package to survive while I looked for a position where I could use my talents
and training., Iknew that at age 55 it would take quite awhile to land a position;
and with one son in college and another in high school, I needed the ircome.

We also concluded that the benefits, 1f we won, would probably not be
enough to pay the attorney fees that would accrue. A catch 22 situation.

The enhanced severance benefits amounted to about 2 1/2 times the normal
severance. I was eligible for 26 weeks of severance under the enhanced
package, where normally I would only receive 10 weeks.

For those of us who qualified for early retirement, we were givena
5 + 5 package - five years added to our age and service for pension calculat'on
purposes.

Of the people terminated at Pet, the whole list was kept quite confidential.
But of the 12 or so immediate co-workera that I know, 8 are yver 45 and
7 are over 52,

Being terminated from a position, not for fault or cause 18 bad enough;
but whe.1 you are presented with a buy-out of your civil rights, 1t gave me,
at least, o feeling of outrage that this sort of thing was happening, and as

I found out later, even encouraged and advocated by the EEQOC. It makes
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you wonder whose side they are on and what other civil rights are going
to be bought off.

Maybe I am naive, but I have always thought that in this great coun'ry of
ours, a person's legal rlglita were paramount and could not be purchased or
barganed away. Iguess I was in error all these years - but I submit to you,
Senator, that it is not morally or ethically right to be able or forced to do so.

Thank you.
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Settlement Agreement and General Release

This document entered into this day of » 198_, sets forth
the terms of agreement between Donald Graham (hereinatter referred to as
“Graham") and Pe* Incorporated (hereinafter referred to as Pet) regarding the
termination of Graham's employment with Pet.

In consideration of the promises made by Pet and set forth below, Graham
agrees to the following:

1) Graham will resign from employment with Pet no later than December 15,
1987.

2) Graham will continue working for Pet until the date of his resignation.

3) Graham releases, discharges and covenants not to sue Pet and its
officers, directors, partners, agents, employees, assigns, successors in
interest and its parent corporation, IC Industries, Inc. and/or its
affiliates, with regard to any matter arising from or connected with his
employment with, or termination from, Pet Incorporated for any and all
reasons whatsoever, known or unknown, suspected or unsuspected, at law or
in equity, which Graham ever had, now has, or hereinafter shall have,
including but not limited to any claims which might arise in tort or in
contract or under the Age Discrimination in Employment Act, Title VII of
the Civil Rights Act of 1964 or under any other law, statute or act
whether Federal, State or local. Graham further waives recovery under
any claim, action or lawsuit which might be brought on his behalf.

In consideration of the prumises made by Graham and set forth above, Pet
agrees to:

1) Pay Graham 26.0 weeks of severance pay for a total amount of thirty-two
thousand four-hundred-sixty dollars and no cents ($32,460,00). Payments
will be made in accordance with current pay periods, on the 15th and last
day of each month. The amount of severance pay due has been calculated
to provide payments of $2,705.00 for 12 pay periods. Payments will be
made subject to Federal, State and Local taxes, and Pet life, health and
dental benefit contributions.

2) Provide Graham with the Pet 1ife, medical and dental benefits coverage
for the severance pay period, under the same provisions as if he were
N still employed.

3) Provide professional employment assistance.
4) One of the following three options:
a. Add 5 years to Graham age and length of service for pension

calculation purposes, subject to a maximum of 65 years of age
and 40 years of service, per the current plan; or

)

(A
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Estimate social security benefit payable to Graham at age 62,

then pay that amount to Graham each month from date of

termination until age 62; or .

€. Pay Graham his pension at age 65, based on current salary as if
working until age 65.

This Settlement Agreement and General Release contains all of the terms and
conditions agreed upon by the parties and shall bind each of the parties
hereto. No representative of either Graham or Pet had or has any authority
“0 make any representation or promise not contained in this Agreement and
each of the parties to this Agreement acknowledges reliance upon any such
representation or promise. This Agreement cannot be modified or changed
except by a written instrument signed by all of the parties hereto.

If any party to this Agreement commences an action against any other party
arising out of, or in connection with, this Agreement or any of the documents
executed and delivered at the settlement closing, the prevailing parties
shall be entitled to have and recover from the losing party reasonable attor-
neys' fees and costs of suit as shall be fixed by the court. In witness
whereof the parties hereto have executed this Settlement Agreement and Gener-
al Release, the day and year written above.

1) Graham agrees not to use or import to any other person, corporation or
entity any confidential information which he has acquired while an
employee of Pet.

2) 6raham, by signing this Agreement acknowledges that he has been
afforded an opportunity to review this Agreement with an attorney or
other advisors of his choice, that he has read and understands this
Agreement and that he has signed this Agreement freely and voluntarily.

This Agreement is made pursuant to and shall be governed, construed and
enforce« 1in all respects and for all purposes in accordance with the law
of the State of Missouri.

PET INCORPORATED

By:

Witness

Witness
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Senator MerzenBaUNM. Thank you very much, Mr. Graham.

Our third witness on this panel is William Terrell, from Roches-
ter, NY. We are happy to have you with us, sir.

Mr. TerreLL. Good morning, sir. My name is Bill Tervell, and 1
am from Rochester, NY.

In 1982, I signed an unsupervised waiver purporting to release
all of my claims against my former employer, Xerox Corp. At that
time, I was unaware of my legal rights and unaware of potential
claims I may have had against Xerox. I would like to briefly tell
you what happened to me.

I worked in Rochester for General Dynamics for approximately
17 years. My last position with General Dynamics was that of a su-
pervisor. en General Dynamics moved to California in 1970, I
was able to locate anJther job at Xerox.

I worked for Xerox continuously from 1970 until August 22, 1982.
I worked hard for Xerox and was a dedicated employee. I worked
there from age 44 until age 56. I feel I did a very good job at Xerox,
and my performance appraisals confirmed this.

In 1982, I was forced to leave Xerox on a so-called voluntary re-
duction in force At that time, I was advised to attend a group
meeting at which I and others were advised that we could partici-
pate in a voluntary RIF. We were also told that an involuntary
RIF would follow and that the involuntary RIF benefits were sub-
%tlal_f‘xtially less than that which we could receive in the voluntary

After the meeting, I went up the chain of command, speaking to
my supervisors to find out whether I would be terminated in the
upcoming involuntary RIF. I was told that I was “part of the num-

bers” and that “a certain number of people are going to go, and
you are going regardless”. One of my supervisors also told me “You
might win the battle, but gr(ou are going to lose the war.”

I did not want to leave Xerox. I was age 56, had been with Xerox
approximately 12 years, and was earning $28,000 per year as a
foreman in charge of stock. I did not have enough savings to retire,
and the previous year had undergone a triple bypass operation. I
surely did not want to start my career over again, and I knew that
the job market in Rochester and the economy in general were terri-
ble in 1982.

I, however, had no choice. I was told in essence that I would be
let go in the upcoming involuntary RIF and would receive much
less benefits. For example, the voluntary RIF offered three addi-
tional month; of salary above that provided in the involuntary
RIF. Needing these additional benefits and realizing that it might
be easier to locate a job before others were fired, I reluctantly ac-
cepted the voluntary RIF.

I did so without consulting an attorney. Looking back on the sit-
uation, I realize that it might have been to my advantage to obtain
legal advice, despite the expense. I did not know my rights or what
potential claims I might have had against Xerox. In fact, the
waiver form I signed did not mention that I was waiving any spe-
cific claims of discrimination, but only stated in general that I was
waiving my claims against the comnpany.

I believe that many employees such as myself were in the dark
about what was happening to them at the time we were asked to
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sign the waiver form at Xerox. We were told that the company
needed to resize. What we did not realize, and only found out later,
was that Xerox let a disproporticnate number of older workers go
in the reductions in force while at the same time, the company
hired thousands of workers, most of whom were extremely young.

I was unemployed for approximately 8 months after I left Xerox,
and finally obtained a job selling insurance. My s*arting salary was
only §1 000 per month plus commissions.

To say the least, since I have left Xerox my family has struggled
financially. I have also suffered much emotional stress as a result
of what occurred to me at Xerox. In fact, in 1986 I had a heart
attack, which I truly believe resulted from my employment situa-
tion. I am presently disabled and collecting disability pay.

I believe signing the waiver form has hurt me in the Lusardi v.
Xerox lawsuit, which is a class action in Federal court in Newark,
NJ. I am a plaintiff in that lawsuit, along with approximately 1,300
other present and former Xerox workers who are alleging age dis-
crimination against Xerox. The trial judge in the Lusardi case,
Judge Alfred Lechner, ruled I was not “similarly situated” to other
class action members because I signed a waiver form. Based in part
upon this finding, the Judge decertified the class action.

Judge Lechner’s decision has been appealed, and while I am
hopeful the Court of Appeals will reverse his ruling, to date I have
been hurt by signing the waiver form.

I want to thank you.

Senator METZENBAUM. Thank you very much, Mr. Terrell.

: [T}ie prepared statement of Mr. Terrell with an attachment fol-
owSs:
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PRESERTATION QF WILLIAM TERRELL
SENATE SUBCOMMITTEE HEARING

MAY 24, 1988

Good morning, my name is Bill Terrell and I am from
Rochester, New York. In 1982, I signed an unsupervised waiver
purporting to release all of my claims against my former
employer, Xerox Corporation. At that time I was unaware of my
legal rights and unaware of potential claims I may have had
against Xerox. I would like to briefly tell you what happened to
me.

I worked in Rochester for General Dynamics for approximately
17 years. My last position with General Dynamics was that of a
supervisor. When General Dynamics moved to California in 1970, I
was able to locate another job at Xerox.

I worked for Xerox continuously from 1970 until August 22,
1982. I~worked hard for Xerox and was a dedicated employee. I
worked there from age 44 until age 56. I feel I did a very good
job at Xerox and my performance appraisals confirm this.

In 1982, I was forced to leave Xerox in a so-called
voluntary reduction in for.e. At that time I was advised to
attend a group meeting at whicn I, and others, were advised that
we could participate in a volunta.ry RIF. We were also told that
an involuntary RIF would follow and that the involuntary RIF
benefits were substantially lest than that which we could receive
in the voluntary RIF.

After the meeting I went up the chain of command, speaking
to my supervisors to find out whether I would be terminated 1in
the up-coming involuntary RIF. I was told that "I was part of
the numbers" and that "a certain number of people are going to go

and you are going regardless". One of my supervisors also told
me that "you might win the battle, but you are going to lose the
war."”

I did not want to leave Xerox. I was age 56, had been with
Xerox approximately 12 years and was earning $28,000 per year as
a foreman in charge of stock. I did not have enough savings to
reti.e and the previous year had undergone a triple by-pass
operation. I surely did not want to stari my career over again
and I knew that the job market in Rochester, and the economy 1n
general, were terrible in 1982.

1, however, had no choice. I was told, in essence, that I
would be let go in the up-coming involuntary RIF and would
receive much less benefits. For example, the voluntary RIF
offered three (3) additiona) months of salary above that provided
in the involuntary RIF. Needing these additional benefits and
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realizing that it might be easier to locate a job before others
were fired, I reluctantly "accepted” the voluntary RIF.

I did so wjichout consulting an attorney. Looking back on
the situation, 1 realize that it might have been to my advantage
to obtain legal advice, despite the expense. I did not know my
rights or what potential claims I might have against Xerox. In
fact, the waiver form I signed did not mention that I was waiving
any specific claims of age discrimination, but only stated, in
general, that I was waiving my claims against the company. Had I
consulted an attorney I surely would have been advised of the
potential harm my signing of tha waiver form could have upon my
ability to sus Xerox later for discrimination.

I believe that many employees, such as myself, were in thea
dark about what was happening to them at the time we were asked
to sign the waiver form at Xerox. We were told that the company
needed to resize. What we did not realize and only tound out
later, was that Xerox let disproportionate number of older
workers go in the reductions in force while, at the same time,
che company hired thousands of workers, most of whom were
extremely young.

I was unemployed for approximately eight (8) months after I
left Xerox, and finally obtained a joo selling insurance. My
starting salary was only $1,000 per month plus commissions.

To say the least, since I have left Xerox my family has
struggled financially. I have also suffered much emotional
stress as a result of what occurred to me at Xerox. In fact, in
1986 I had a heart attack, which I truly believe resulted from my
employment situation. I am presently disabled and collecting
disability pay.

I believe signing the waiver form has hurt me in the Lusardi
v. Xerox law suit, which is a class action in federal court in
Newark, New Jersey. I am a plaintiff in that law suit along with
approximately 1300 other present and former Xerox workers who are
1lleging age discrimination against Xerox. The trial judge in
the Lusardi case, Judge Alfred Lechner, ruled I was not
"similarly situated" to other class members because I signed a
waiver form. Based, in part, upon this finding, the judge
decertified the class action. Judge Lechner’s decision has been
appealed and, while I am hopeful the Court of Appeals will
reverse his ruling. to date I have been hurt by signing the
waiver form.

Thank you.
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REQUEST FOR VOLUNTARY
REDUCTION IN FORCE

1 am requesung that | be allowed to terminate my employment with
Xerox Corporation under the terms of the Xerox Voluntary Reduction
in Force Program. [ understand that [ wil receive Voluntary
Reduction in Force benefits according to the terms of the 1982 Fact
Sheet for Employees provided to me. 1 have read carefully and
understand the Fact Sheet and agree to all its terms and conditions. 1t
is understood that the Voluntary KIF effective date will be no later
than August 27,1982, | understand that in all cases, including my own,
the decision 1o approve or reject thus request is within the sole
discretion of Xerox Corporation.

1 further understand that, should this request be approved, | will not be
eligibie for re-employment by Xerox Corporation untl a break 1 my
Xerox service has occurred, defined by Xerox 2s two or more service
anniversaries after release of my profit sharing funds. U this request
1s accepred, | release all claims I may have 2ga:nst Xerox except any
claums | may have thar Xerox faued to pe-lorm the tems and
conditions of their VRIF Program.
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Manager Approval Emoloyee Signature
:)f 7@% fo/(f,u: 5
/Depa_rtment Head Approval Title

Mo Smrees s Mot

Organization
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Pérsonnel Manager Approv
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ADDITIONAL INFORMATION

All specific questions should be directed to your manager, your personnel
representative, or the Manager of RMG Benefuts, Policies, and Records.

Ihave read carefully and uncerstand this "Fact Sheet.”

J-H 1&\\/\“\ ?’/\7 v

Employee Signature™ Date

This page of the "Fact Sheet for Employees® must be signed and returned with
the employee's YRIF request.

ERIC

Aruitoxt provided by Eic:




- . e e e e — — _-——— ——- - ——

lntemal Memo XFR”Y PONFI?‘FNT'M
3471 AFPC/2€0/S-53

T: o

411 NBO S2laried Empleovees A8

RME/NAMT /New Sy

3¢ Joerat-cns
Suric-nzs w200-12

Ixtensicn ¢LChe .
S.nec” Zale
Yeluntery RECUCTION °n ouly L5, .68z
Force Announcement s
Ac we Cr Ve I0 mEET SiCASTiCER. COMDET-TIVE tencnmark te-gets, it
s grfortoneteily nercessaty TC CORTSNUE CUr mWEnTOwe” ~ecucticn.
Zasz of =nese recucticrs, enc nooefuliy mest of tnem, wili be
achieved witn the Voiuntary <egcuCTion in Fo-gE anacuncec tocay.
Tne Yoiurtiry Regduction n Forse s cfferes 1o essust 1n.e’=sts:
eznicvess A JUrsuIng  cthe”  emdioyment  anc/or  -ersrement
glternatsves. it wiil gisc Senetsl enclcyess wnc remain, Dy
~gCuCInC aNC MIKITIIIAC TNE SCITE C€F OLT mendowe” curdlus.
1€ nesas/recuirements of
1e0 emcicvees eve eitgitie
~icT cns/exciusion eociy
- JeCTETaries
- Tiectr-cai/IlecTtmrme Ingtneets
- SgrieTime I
- Tec-nicsers/ings ne="
J- accitton, e TseTvIt
Tz tAZhViCLeEts Lors
snfp-meTich relETTng I the VRIT s e
2 anc/or Se-sgnnel.  AsotTicnet s, - e ¢S
w3 D6 nei€ o Jelv LS enc August 0 h the .UiCTTC Lol
Aozyzorium et 1330 s.m. i€ vo. @iTe coTermestEc Cn ETIEINCAAL,
s ezse contact Your manzager.

e
Doy —

1), an
[ T

/ ANNEX 1

ERIC

Aruitoxt provided by Eic:




O

ERIC

Aruitoxt provided by Eic:

KEPOV raniein

1088
YOLUNTARY REDUCTION IN FORCE

FACT SHEET
FOR EMPLOYERS

PROGRAM

To help balance manpower levels, the Company is providing employees the
opportunity to pursue a Voluntary Reduction in Porce. This Pact Shest
summarizes only the personnel policy concerning a Voluntary Reduetion in
Force. Any other personnel igsues will be resolved in accordance with the
appropriate Xerox policy or practice.

rroCTM

Employess jaterested in obtaining additional information, or who wish to
submit a formal request to participate, should contact their Manager or their
Personnel representative. Submission of a request does not gusrantee

&8 the company reserves the option to reject YRIF requests as its
needs dictate. The company will attempt to approve or deny all requests
within 3 weelas,

SALARY PAYMENT OPTIONS

Employees who request and erz approved for the voluntary reduction are
eligible for salary continuance in accordance with tne schedule shown below:

Months Salary Continuance®

Age
Length of Service Under 40 40-49 50 & Over
Less than 1 year 1 1.5 2
1 but less than 4 years 2 3 4
4 but less than § years 4 6 8
Over § yoars 6 9 12

PFor exampie, an employee under 40 with 5 vears of service, whose last day
worked was March 15 would receive salary and benefits continuance through
July 18.

®* Employees on Confidential Payroll receive 6 months' salary continuation
or the schedule, whichever 1$ higher.
-]

ANNEX 2
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m_& - The amount of salary continuance shall be the employee's
ary in effect immediately peior to the start of salary continuance.
State unemployment banefits should not be payable becsuse the employee has
voluntarily terminated and is receiving {ull salary. However, in the event
suth payment is made, an amount equal to the state benefit will be deducted
from the employee's salary.

Lunp Sum Paywment - Employess approved for the voluntary reduction

am A tesd the salary provided for in the schedule shown on page
1 of this Fact t, &nd may elect to receive the payment in lump sum at |
any time they wish. This option is not and will not be available under an .
Involuntary Reduotion, Frogram. |

EXTENDRD SALARY CONTINUANCE - TRANSITION TU RETIREMENT

The Valuntary Reduction in Force Program may proviie some employees the Y ‘
opportunity to bridge the transition into retirement. At the conclusion of the |
salary continuance period, employees who have reache? age 55 with at least ‘
10 years of service will be elipible for retirement benefits. |
Employeess who have reached their eighth anniversary or more, who are at !
Jeast $1-1/2 and who choose to utilize this program as a transition to

retirement will be granted an sdded 3 months of pay to their normal

continuance of 12 months, thus providing a benefit of 15 months of

continmancs., -

In addition, auch a person may also choose to receive their 17 months over a
period of 30 months and thus, bridge to retirement by electing the Profit
Sharing Release Date of 12 months from the end of continuance (see Profit
Sharing Release Date, Page 5). Employees considering this option should see
their Personnel Representative.

WORK SCHEDULE

At the discretion of the Manager. employces may be asked to work during the
salary continuance period, in such case, employees must be allowed as much
tirae off with pay as may be required for the purpose of seeiang other

employment, Eligibity for salary continuance 1. not affected by an
employee’s work schedule.

RELOCATION

Relocation sssistance will not be provided to any employee who volunteers
for reduction in force.

No further payments are made {ollowing the end of salary continuance.

OTHER EMPLOYMENT

When an emplovee obtains other employment during the salary continuance
period, the cmpleyee 1s responsible for notifying Xcrox so that arrangements

|
|
|
l
MORTGAGE INTEREST DIFFERENTIAL
-2~
|
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oan be made to forward any remalning salary continuance In lump sum. This
sad will not be evallable under an Involun Reduction

SEVERANG

Employees are not eligible for edditional severance fay beyond salary
continvance.

REINSTATEMENT ELIGIBILITY

- Employess who volunteer for the VRIF shall not be eligible for re-hire until
is a break in service fouowing the cnd of the Profit Sharing extension.
in service {3 defined as missing 2 or more service anp.versary dates,

ermination date is the day salary continuance ceases, the date the
begins other employment, or the date employee elects lump sum
t, whichever oceurs first.

SALARY PAYMENTS

During the salary continuance period, your salary payments will continue to
be 7 “csited in your bank or sent directly to your homa, according to your
pre t arrangements. If you wish {t changed, please advise your Personnel
representative,

BENEITP MODIFICATIONS DURING SALARY CONTINUANCE
—_— e DT TUSALARY CONTINUANCE

You are ccvered under the provi:'iom of the Xerox Pemily Security Plan
Uncluding the Xerox Empioyee Assistance Program) but with the following
moditieations:

- life Inmwence - if you reech your third anniversary while on salary
continuancs, coverage does ~ot increase. Life Insurance s reduced by
the normal one-third If you resch your 55th birthdey during salary
continuance.

= Traval Aocident Inmsance - Coverage ceases on termination of active
em men! commencement of salary continuance. However,
employees are covered should they be actively at work and traveling on
Company business during the salary continuance period.

- Disabllity Plare - During salary continuance vou are not eligible for
coverage under the short-term or long-term disatility plans.

ERIC
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m-!nndwmmmu“mmmay
(However, in the event of total disadility of a
depesdent, coverage may be extended for the particular

the end of the year following tie yu.» In which salary
continuanes ends.) You may convert to a more limited individual health
insurance policy. If you wish to convert, obtain & conversion form {rom
Personnel and submit it within 31 days f{rom the date youw sslary
continuance ends. :

Dental Plaa = Coverage ceasss on your last day of salary eentinuance.
There 8 no provisic - for convertiag to an Individual poliey.

Life lnswrunos - Your life insurance coverage ceases on your last day of
continuances. However, bensfits are payable if death occurs
withia 31 days from this date.

YTou may convert YOur coverage to an individual llfe insurance pelicy at
standard rates without a medical examination provided application is
made wi 31 days from your termination date. The premium you pay
your age and the type of olicy chosen. (You camnot,

term type of policy,) Application may be made to

topolitan Life Inmizance Company or Prudential

of America. (NOTE: You may be shie to obtain a

mare .n:wruto policy, cr better premfum rate, through another

Vacatiom - You will receive pay 'n lieu of any unused vacation
entitiement at the start of youwr salary continuance, unless you
specifically request such payment at the end of continuance. (Vacation
may not be used to extend salary continuance.) If your salary
continuance period extends into the following year, you- will not be
entitled to sdditicnal vecation.

IXROX PROFIT SHARING & RETIREMENT INCOME GUARANTER PLAMS

Your Xerox Profit sharing consists of two parts - Savings and Retirement.
You are always 100% vested in the Savings part. You are vested in the
Retirement portion sccording to your length of service. You may also be
vested in the Retirement Income Guarantee Plan. The vesting schedules are
as {follows:
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VESTING §CHRDULE /1
Amiveoary  Vesting in the Betitement Aseount
in 0%
tad 110
- 0%
L) 7%
it 100%

New employess joining Xerox after Decr nber 31, 1980 will start vesting in
the Profit Sharing Retirement Account after completing five yeers of
smployment and will become fully vested after 10 years, socording to the
fallowing sehedule.

VESTING SCHEDULR #2

Annjversary Yesting in the Retirement Aocount

Under § years 0%
$th S0%
" (1)
h T70%
"t 0%
”th 0%
10th 100%

All employess reaching age 88 are 100% vested under Schechile #1 and #3.
EXTERSION OF FROFIT SHARING PARTICIPATION

BOTE: This option 13 available only for those electing the salary continuance
method (Reosipt of ¢ lump sum at any time during continuance always
requires immediate payout of profit shering benefits to terminating
employess).

- Extansion of Ft_ldanua - Upon going on voluntary layoff stats,
your Em rroille be prepared to reflect a Profit Sharing
Raisase Date of wp to one (1) year from the end of your salary
continuance. There are four reasons why it is advantageous to extend

your participation in Profit Sharing and Retirement Income Guarantee
Plans for up to & one year period. They are:

1. The Company's peofit sharing distribution for the calendar year 13
evailabie only to thoss who are participants at the end of the
caiendar year. (The distribution, of course, is based on earmings
and salary continuance actually paid dunng the calendar year.)

2. Participation through an extra anniversary date may improve an
empioyee's vesting in cither plan,

-5-
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3, Participation through the 10th anniversary o S5th dirtncsy may
atify the requirements for Retires MNedical, Dental, Life
Insuranes and Survivar [noome beneflits.

& Company servies is credited through the last day of partisipation
for purpose of determining your servios should you be rehired.

You may, it you wish, waive this one year extension at any time and recsive
your money soconer by oontacting youwr Personnal Represeantative and
eonfirming the new date in writing.

it you wish, additional information regarding this option, you should call your
Personnel tepresantative.

- Distridution - Non-Retiremant = At the nd of your participation,
amounts cue from the Frofit Sharing Plans will be paid to you es a
lump-sum or ahnwdty if you 8o chooss. Contact your persannal office
{f you are intarested in the purchase of an annuity. If you take a
Limpeum you may roll it over into a tax shaltered Indivicual
Retirement Account IRA) within sixty days of the distribution. You
csrnot "roli-over* employee contributions, therefore the payroll
dedustions %o the Employes Savings Account must be exciuded. [RAs
uuWﬁwm.aneomM-mm
financial institutions. Any amount withdrawn from the [RA price to
ma-u:hmmmmnmeomuxmnosmuqn

- Distribwtioa - Retirement = If your participation ends after you have
reached yOUP Tith birthcay and 10th service anniversary, retirement
assount funds are used to pruvide a guaranteed monthly retirement
insome. Consult your Personnel office for further information on
retirement and inoome annuity options.

RETIREMEINT INCOME GUARANTEE PLAN (RIGP)

If you have tan years of service at the time you cease participation in the
Xerox Prefit Sharing Plan you are vested in RIGP. A caleulation of your
minimus guarantesd retirement benefit will be made and any payments due
will be made ia th form of a lump sum for terminating amployess or &
Incresss i the retirement annuity purchased for retiring employees.

SFLATION ADJUSTMENT PLAN QAP)

B e e —————

Effective January 1, 1983, the Inflation Adjustment Plan (IAP) will provide

for matching of W to 1-1/2% of the annual Optionsl Profit Shanng

contribution based on actual salary earnings. 1AP also guarantees a minimum

3-1/4% (nflation adfustment for retired employees at ege 85. Employees

a Voluuntary RIF will receive the matching 1-1/2% only i their

profit shering participation continues on or after January 1, 1983, The

tee of 3-1/4% inflation adjustment 1s avaulable to only those employees

who retire after January 1, 1983. ln all cases, you must have ten years
eredited servics in order to be vested in IAP.

fo




you were attending clames price to epproval of voluntary layeff, you will
relmbursed for your tuition aceording to the Company's tuition policy even
extends beyond the salary continuanes period. Upon
obligated to repay cutstanding tuition aid
tion reimbursement will be made for classes

after approval of the voluntary layoff.)

STATUTORY EENEFITS

New York or Canneetiaut Stats Unem t Compenmtion - Since

program is stmotly voluntary, Ui owr opinion, pants would
not be aligible for New York or Conneotiout State unemployment
oompensation.

aodds‘mg-hnd on the experience of employees whe have
untsered for reduction In force In the past, you may qualify for
Social Seewrity. f you are age 82 and ctherwise qualify, you will be
aligible for retirement benefits because you will not be receiving pay
for work performed. Furthee, If you are age 82, and otherwise qualify,
you will not be required to Day FICA azes during salary continuance.
In 1982 this tax is §.7% on $32,400. For full detail® of Social Security
benafits you should call the Social Security office at 359-3190,

PRIORITY OF DYPORMATION

In case there are inconsistencies or ambiguities relating to the terms and
conditions of this VRIF, they shall be resalved by refereice to the following
sources in this order: (1) Xerox Family Security Plans; (2) The 1982 VRIF Fact
Shest for empioysss; (3) Xerox personnel policies: (4) The employee
han®ooks "You and Xerox® and "Retirement at Xerox®, and (3) Written
communications {rom Xerox personnel and line management.

ADDTIONAL INFORMATION
AR meeific questions should be directed to your manager or your persomnel
representative.

| have read carefully and understand this "Pact Sheet.”

Signature
Date
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Senator METZENBAUM. Mr. Marans, you stated that three other
older employees were also asked to sign this waiver form in July
1987 as a prerequisite to receiving severance pay.

Do you know if they signed?

Mr. MARANS. Yes, they did sign this agreement.

Senator METZENBAUM. Do you know why they decided to sign?

Mr. Marans. Well, it was quite obvious. They were in the age
group of about 45 to 55. They had children in college or in high
school, approaching college age. They had substantial mortgages on
their houses. They needed time to relocate. And in addition to that,
you need a reference, particularly when you are in a fairly closed
industry such as the chemical industry. If you don’t have a good
reference, your chances of getting another job become negligible.
And this was one of the methods that Grace used to force people to
sign, because they said, ‘“Look, you don’t get a reference, without
signing this.” And that’s a very persuasive argument because it
shuts you out of the job market for an indefinite period of time.

Senat.,r METZENBAUM. Did you find other employment after you
left the company?

Mr. Marans. No. I have looked for employment during the past
year. I have sent out about 100 letters. Obviously, at this age, of
course, it is very difficult to obtain a job.

Senator METZENBAUM. Has the company given you a favorable
reference?

Mr. Marans. I don’t think we’ve ever gotten to that stage.
EES(eSrégbor MEerzENBAUM. Do you have a case pending with tle

Mr. Marans. Yes, 1 do have a case pending with the EEOC.

Senator METZENBAUM. And you are not at all optimistic, because
one of the investigators indicated to you that the case isn’t going
anywhere?

Mr. MaraNs. That’s correct. In other words, essentially he said
that Grace has been spoken to, has stonewalled, and that EEOC
only carries on a very limited number of cases to trial, and there-
fore he says that probably you’ll have to go to the outside if you
want to t?' to get satisfaction. Since that time, I have hired a
lawyer, and I will press the case.

Senator MeTZENBAUM. Do you feel a sense of letdown that your
own Government has turned its back on you?

Mr. Marans. Well, yes, of course. I think that’s obvious, that you
do feel that, because you feel that there is a certain protection that
the Government should give you as a taxpayer, and certainly, I
have not received that protection. I have generated a tremendous
amount of work on my own to present a case before the EEOC,
writing them four letters consisting of anywhere from 4 to 20 pages
in length; I have given them a large amount of information that I
thought would be valuable to them besides that; and of course, I
see the case essentially dead in the water. That is discouraging.

Senator METZENBAT M. Thank you.

I have some questions for the other witnesses, but we have been
joined by Senator Stafford, who is discriminating against the
Senate by leaving us at the end of the year, and I feel abused in
that respect. He has performed so well in this body and has been
such a giant that we indeed are going to miss his presence.
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Senator Stafford, do you have an opening statement?

Senatc r Starrorp. I do not, Mr. Chairman, but thank you for
those very gracious words, and I can tell you it has becn a great
pleasure to work with you through the years, and I shall miss this
place a great deal—and frankly, I am’ interested in the employ-
ment opportunities, rights and welfare of people getting on in
years, because when I think about it, I'm getting on in years
myself.

] Sdenator MerzenBauM. No way. Time stops for you, Senator Staf-
ord.

Senator StarrorD. But I thought it would be particularly appro-
priate if I came by here myself. As a final footnote, I'll say that
occasionally when I'm at home—and Vermont is the State I repre-
sent—at almost 75 years of age, I find I am talking to senior citizen
groups who often are younger than I am. So I am here to listen.

Senator METZENBAUM. Thank you very much, Senator Stafford.
We are delighted to have you with us.

Mr. Graham, you have gotten a pretty good deal in exchange for
signing a waiver—at least, some might claim that you have a good
deal. Why are you so incensed about being required to sign?

Mr. GraHaM. Well, I guess there are a couple of answers to that,
Senator. One is yes, I got a relatively good deal; it’s not as good as
working. But to get that deal, I had to sign away the rights that I
could sue the company for age discrimination if I could prove thai
they did that. And to me, that’s a travesty, to have to sign away a
right. And as I said ir my statement, niaybe I am naive. but I have
always thought, I guess, and I have tried to teach m, sons this,
that your civil rights are paramount; they are yours, and you can’t
give them away, and you can’t sell them. But apparently, I'm
wr<})1ng, because these waivers in effect, you are selling your civil
rights.

Senator METZENBAUM. Bufore this termination occurred, you ac-
tually had a pretty high position with the company, did you not?
Would you teli us what your responsibilities were and what your
title was, again?

Mr. GrAHAM. Yes. I was director of product services for Pet’s
"nternation»] Group. In essence, I was technical director in charge
of f)roduct development, quality assurance, regulatory affairs, tech-
nology transfer for the international portion of Pet.

Senator METZENBAUM. And your salary was?

Mr. GRAHAM. Just under $65,000.

Senator METZENBAUM. Were you taken by shock when they came
to you and asked you to voluntarily retire and waive your rights?

Mr. GkaHAM. Yes, sir, I was, for the simple reason I had received
a T-percent merit increase in July, and everything seemed to be
going fine. I had undertaken a fair amount of responsibility in
working on a number of projects, which I don’t know what hap-
pened to them after I left, but they werc import=.at to *he compa-
ny—at least, that’s what they told me. And I felt .hat as well.

Senator St/4rrorD. Mr. Chai~man, may I ask a question?

Senator METZENBAUM. Yes.

Senator StaFForD. M Graham, if you had refused to sign the
waiver, what would have happened in that event?

)




66

Mr. GRaAHAM. In that event, I would have been cut off at 10
weeks of severance versus the 26 ti:at I received, and I would also
have been given a very small retirement benefit. By signing the
waiver, I was given a 5-plus-5 package on retirement.

Senator STAFFORD. dow much in dollar- did it make a difference
to you in terms of your pension?

Mr. GRaAHAM. On pension, it probabiy amounted tv about $700 to
gggOoo%er month difference. On severance, it amounted to about

Senator Starrorp. Thank you.

Senator MerzENBAUM. Mr. Graham—and Mr. Marans—you may
both want to answer—ynu have certain rights under the law. Do
you think there is something sort of un-American about a major
American company asking you to sign a waiver of your rights
under the law?

Mr. Marans. Well, actually it was more than even a waiver of
my rights. Under paragraph 2 of the agreement, they essentially
said that I could not ~peak of anything. They said that anything
they would consider to be detrimental to the company, no matter
what it was, was cause for stopping the payment immediately and
for suing me in addition. So in other words, they were threatening
my civil rights in a way, aside from the waiver, and of course the
waiver, which was in paragraph 8, was of the same type, where
they actually said if you disclose the waiver, if you even indicate to
anybody that you have signed a waiver, we can take back every-
thing we’ve given you, and we can sue you for anything we wish to.

I was the only one, I think, within the entire company who has
refused to sign this agreement. It was supposed to be confidentiai;
it is no longer confidential.

G Senator MerzenBauM. The W.R. Grace Co. is headed up by Peter
race.

Mr. Marans. J. Peter Grace; the same.

Senator MerzenBaUM. The same man who was the head of the
President’s Commission on Efficiencies in Government, if I remem-
ber correctly.

Mr. Marans. That is correct. And in fact, I wrote to him after I
was fired and disclosed the ertire story, and what he did was he
bounced it back to the man who was president of the Research Di-
vision, who sent me this letter saying essentially, well, that’s life.

Senator MeTzENBAUM. Do you have a copy of that letter?

Mr. Marans. Yes; I have copies of the letter. I have copies of all
my letters.

Senator MerzenBauUM. I'd like to have a copy of all the corre-
spondence you had with Mr. Grace and the W.R. Grace Co. for the
record; would you supply them to us, please?

Mr. Marans. Yes, I shall.

Senator MeTzENBAUM. Mr. Graham, I think I will ask you the
same questior.. Let us all assume fo, the moment that this was a
discrimination case against a black or a Hispanic or a woman who
was prett; much in the samz category. Do you think there is some-
thing un-American about a company asking you to sign away your
rights under the law, under pressure tactics, when they know that
they pretty much have you over a barrel. You need the extra re-
tirement pay. You need the increase in your pension rights.
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What kind of reaction do you have as a human being? You were
not low-level management; you were high-level management. I just
would like to get your reaction, Mr. Graham.

Mr. GranaM. My first reaction was complete outrage, because I
did believe it was un-American. I was not aware your civil rights
could be contractual. I believe somebody said “inzlienable rights”; I
thought they were inviolate from that standpoint.

I was angry, very angry, and that’s why I first contacted AARP,
to see where they stood on the matter. I knew I was caught, that I
had to sign this waiver in order to get those enhanced benefits, be-
cause all the experiences of friends and colleagues in the business
world who have been put out on the street at age 55 or older, it has
taken them a long time, sometimes over a year, to find another po-
sition where they could support their families.

I worked very hard for 26 years in the food industry, with basi-
cally two companies, and I feit that to be put out on the street and
have to sign away my civil rights just to exist while I f,und an-
other job was not ethically right.

Senator METZENBAUM. You mentioned nine other older workers
who were offered the same type of deal. To your knowledge, did
they sign the waivers?

Mr. GRAHAM. Yes, sir, they did sign the waivers. Two or three of
them held off until the last pessible minute, and they got a very
nasty letter from the company saying if they don’t sign 1t and get
it back, their enhanced benefits would not commence. This was
about at the end of the normal severance period which is under
company policy.

Senator METzENBAUM. Do you happen to have a copy of one of
those letters by any chance?

Mr. GRaHAM. No, I do not, Senator.

Senator METZENBAUM. Thank you.

Mr. Terrell, you were technically a voluntary retiree Do vou feel
that your retirement was actually voluntary in the real sense of
the word?

Mr. TERRELL. No, under no condition.

Senator METzENBAUM. Why do you say that?

Mr. TERReLL Well. I was told that I was “part of the numbers”
and that | was not going to escape the involuntary RIF I was told
that I could win the battle, but I would lose the war.

When you hear statements like this, the handwriting :s on the
wall, so to speak.

Senator MeTzENBAUM. Could you pull the mike closer and repeat
that last comment you made, please?

Mr. TerreLL. OK. Like I said, I was told by one of my supervisors
that I would win the battle, but lose the war. That more or less put
the handwriting on the wall. They told me I was “part of the num-
bers”; that I had been stacked with other people, other foremen,
and where I was situated, there was no chance of me surviving the
involuntary RIF.

Senator METzENBAUM. Have you taken the matter up with EEOC
about the compulsory nature, the fact that you had to sign the
waiver?

Mr. TeRreLL. No, sir. I was in the dark. When I signed the
waiver for Xerox back in August 1982, I was in the dark. I really

b
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didn’t know what my rights were. I wish I had consulted a lawyer.
I did not. I feel that I am being penalized now for it. But of course,
like I say, only time will tell how much damage I have done by
signing the waiver.

Senator METZENBAUM. How much time did they give you to look
this waiver over before you signed it?

Mr. TerrELL. It wasn’t very much time. I don’t recall exactly if it
was in hours or days, but it was not a very long time, I can tell you
that right now.

Senator METzZENBAUM. What is your attitude about the require-
ment to sign a waiver of your rights under the law, do you think
there is something un-American about that?

Mr. TERRELL. Can you repeat that, Senator?

Senator MerzENBAUM. I said, do you think that their requiring
you to sign this waiver of your rights is somewhat un-American?

Mr. TeErreLL. I fee! very strong about that. Now that this has
happeried, and I have thought about it over the last 6 years, I feel
definituiy that they have violated my rights.

Senator METzENBAUM. It is very disturbing. The case is still
pending for the other 1,300 employees?

Mr. TerreLL. Yes, Lusardi, yes, it is still pending.

Senator MrTzENBAUM. But you've been excluded because the
court has decertified you since you had signed a waiver?

Mr. TErrELL. I don’t know the answer on that right at this time.

Senator METZENBAUM. As ! understand it, the judge decertified
the entire class.

Mr. TERRELL. Yes.

Senator METZENBAUM. You indicated that that was one of the
reasons; he didn't just decertify you.

Mr. TERRELL. Yes. ~

Senator METZENBAUM. I want to say that this testimony has been
particularly eloquent. It is a clear illustration of how waivers un-
dermine the rights of older workers. It is hard to believe that the
EEOC is working to encourage this developinent, and it causes
those of us who have been supportive of this kind of legislation to
worry and be concerned about whether or not the Government
agencies charged with enforcing the law are actually aiding and
abetting the undermining of the law.

I want to thank the three witnesses. In addition to the three wit-
nesses who have testified, I have letters from two other older em-
ployees who reluctantly signed waivers of their ADEA claims as
part of an exit incentive program.

I am introducing into the record at this point letters to the Sub-
committee from Robert Patterson, of Rochester. NY—a former em-
ployee at Xerox—and Vincent Cirillo, of Broomali, PA, fcrmerly
with ARCO. Without objection, the letters will be included in the
record in their entirety.

[The letters referred to above follow:]
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Robert C. Patterson
21 Antlers Drive
STATEMENT Rochester, N. Y. 14618

To the Senate Labor Subcommittee.

Only the fact that I L e been either out of work or under-
employed for the past five and a half years and just began a job
as a temporary contract draftsman, prevents me from appearing 1in
Ferson before you at this hearing.

I am sending you this statement to beg you to continue to sus-
pend the EEOC rule which attempted to legalize waivers of age dis-
crimination rights signed by workers upon termination or early re-
tirement. I pray you will eventually vote to abolish this rule.

I am a victim of forced earlv retirement and a signer of such a
waiver or release form. Here 18 my story:

June 26, 1967 - I began work at Xerox as a Tool Designer. Promoted
in 1969 to Associate Plant Layout Engineer; in 1970
promoted to Production Foreman. Became a Senior
Fac:ilities Design Draftsman in 1974.

Nov. 1, 1982 - General meeting for Bldg. 304 engineering personnel,
Webster, N. Y. Told about a Voluntary Reduct:ion in
rorce (VRIF) offer. Those interested were to con-
tact their Manager. On return to drafting room,
Reuben Black, age 61, and myself, age 55, were given
VRIF fact sheets by head of drafting. We both de-
cided we were not interested in early retirement.

Nov. 3, 1982 - The head of Bldg. 304 Engincering, Warren Zimmer,
came 1nto the drafting roonm, something he rarely dad.
He came straight to Black and me and asked 1f we had
recerved the VRIF i1nfo. This was S0 suspicious that
Black asxed Zimmer, "Who 1S3 on the layoff list?"
Zimmer said there was no such list but Black in-
sisted there had always been such lists in the past.
We suggested that Zimmer check with his boss about
a potential layoff list.

Zimmer told Black and me he had checked with his
boss and there was layoff list and we were on 1t.
He strengly adviseu us to take the VRIF. I went
back into his office a half hour later to make sure
I understood the counselling advice I had received
from him. I asked, "If I don't volunteer for the
VRIF, what chance do I have of being laid off?"

He replied, "There 1s a 99% sure chance that you
will be lard off." -

Nov. 15, 1982 - S1x working days after I had been told I had a BOY
sure chance of being iaid off, and sti1ll i1n 3hock
at the turn of events, I signed to take the VRIF.

Nov. 30, 1982 - Final day of work. I was out the door.

ERI
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STATEMENT - continued

Reasons for "volunteering” for Early Retirement

I had been told by my Manager that I was on a layoff list and
1f I did not "volun:icer” to take the VRIF my chances of being laid-
off were 99% sure. Thus, I was faced with a choice of two evils.
If I applied for VRIF leading to early retirement, I would have 15
mos. pay and retain my medical and dental benefits. Under the In-
voluntary Reduction in Force (IRIF), I would only receive a maximum
of 12 mos. pay. Either way, I would have no job. Under these cir-
cumstances, my wife and I decided that I had no other choice but to
take the VRIF. My wife was nearly 62, with no social security
coverage of her own, so at our ages, the medical and Cental benefits
were vital, and at a time of high unemployment, we needed the extra
3 mos. pay while I tried to find another job.

There was nothing “voluntary” (in the true sense of the word)
in my taking the VRIF. No one would willingly give up, at the age
of 55, a job paying $32,000 a year, four weeks paid vacation, 12 paid
holidays, and a $121,000 life insurance policy i1n exchange for an
early retirement pension estimated at that time to be only $270 a
month!

Furthermore, the VRIF fact sheets stated that "Employeces ....
who wish to submit a formal request to participate should contact
their Manager ...." I did not contact my Manager. Instead, my
Manager, Zimmer, sought me out. It was intimidation, pure and
simple on the part of Xerox towards the older employees.

Reasons for Signing the Release or Waiver Form

Toe release or waiver was only the final sentence of Xerox's
Request for Voluntary Reduction in Force form.

I had only 11 days after being told I was on a layoff laist, to
make the decision to take the VRIF. Even though I was still in a
state of shock, I debated whether I should sign this form as being
"Under Protest”. I decided against 1t fcr the following important
reason:

As yo. .11 note on Page 1 of the VRIF offer under Process,
it 3tates "...the Company reserves the option to reject
VRIF requests...” I felt that 1f I signed the form
"Under Protest”, Xerox would simply refuse my so-called
"request” and then terminate me later in an Involuntary
Reduction in Force (IRIF). Since I had already been told
bty my Manager on Nov. 4 that I was on a layoff list and
my chances of being laid cff were "99% sure”, I could not
risk a protest. I would have been laid off in Dec. with
3 mos. less extended salary and no insurance, medical or
dental benefits.

This was a perfect "Catch 22" situation. I signed the Request
@nd release)form with the equivalent of a loaded gun being held to
my head by Xerox Corporation.

-2 -
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STATEMENT - continued

Reasons for Signing the Release or Waiver Form - continued

The AARP 1n its News Bulletin of December 1987 writes, "Consider
carefully any releases you are asked to sign that require your
waiving certain rights, particularly under ADEA, in exchange for a
special benefit package or a settlement. Attorney Raymond Fay, who
18 representing AARP in several age discrimination cases, suggests
that persons shoild request sufficient time to examine a release or
waiver and to consult with an adviser about its terms."” My own
situation which I have just described to you did not allow me any
reasonable amount of time before making a life-changing decision.

. I was also in a no-win situation where I did not have the option
of obtaining advice or refusing the offer.

I hope that Congress will consider ways 1n which they can pro-
tect vorkers from being intimidated by companies into taklng offers
they do not really want to take or signing releases under coercion.
The EEOC must not be allowed to legalize these waivers. They will
only make 1t easier for employers to discriminate.

Failure of the EEOC to Do 1its Job

On June 22, 1983 I filed an Age Discrimination Charge aigainst
Xerox with the EEOC. 60 days then elapsed without the EEJC or Xerox
making any attempt at reconciliation. As a result, I became a named
plaintiff in the Lusardi et al vs. Xerox class action suit on
October 6, 1983.

Numerous phone calls to the EEOC offices in both Buffalo and
Wasnington brought only the reply, "We're working on 1t." It was
only after the members of our suit started a mammoth letterwriting
campaign to members of Congress complaining about the inaction at
the EEOC, combined with complaints from many other workers across
the country, that the Senate Special Committee on Aging, headed by
Senator John Melcher, began holding hearings on the EEOC. The close
scrutiny and reprimands of this committee resulted in the EEOC doing
an about-face concerning the Lusardl vs. Xerox case. They have now
filed a brief in our behalf; five years after we first asked them
them for help!

The House has also launched 1ts owi investigation of the EEOC.
The House Select Committe on Aging,chaired by Edward Roybal, has
uncovered many other failures of the EEOC to diecharge the duties 1t
was charged with by Congress.

In view of the many failures of the EEOC to live up to 1ts
congressional mandate to protect workers from discrimination, 1t 1s
imperative that they not be allowed to refrain from monitoring the
waivers which companies are forcing workers to sign. I ask your
committee to be as diligent and aggressive as the Senate and House
Committees on Aging were in investigating the EEOC. The waivers
are a vital issue to thousands of workers. We need your help.

c3- Keted e GG,

Robert C. Patterson

ERI
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X/ FACT SHEET ROR SALARIED RVPLOYEES .
WHD MAY CORRENILY RETIRE (R ERILGE TO RETIREVENT

/ 11/82 7

R / . e /// |

To help balance manpower levels, the Company is providing
employees, who may currently retire or bridge to retirement,
T the opportunity to pursue a Voluntary Reduction ln Force. This
- Fact Sheet summarizes only the personnel policy concerning a
\) Voluntary Reduction ln Force. Any other personnel 1ssues will
be resolved 1n accordance with the appropriate Xerox poliey or
practice.

PROCESS

Employees interested 1n obtaining additiongl information, or
who wish to submit a formal request to participate, should
contact their hianager or their Personnel representative.
Submission of & request does not guarantee approval as the
Al Company reserves the option to reject VRIF its

needs dictate. The any will attempt to appruve or deny all
requests by 11/26/82,

SALARY PAYMENT OPTIONS/INCENTIVES

To assist employees in pursuing retirement, this Voluntary
Program offers special incentives not available to employees
affected by an Involuntary Reduction.

An extra 3 months of pay to the normal continuance of 12 months
1s included to provide a total benefit of 15 months salary
continuance. In additicn, several payment options are
ava.lable, ard employees are guarantced their f{ull salary
continuance.

Ly
S
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Salary Payment - The amount of salary continuance shall be the
employee's full salary in effect immediately prior to the start
of salary continuance. State unemployment benefits should not
be payable because the employee has voluntarily terminated and
is receiving full salary. However, in the event such payment
is made, an amount equal to the state benefit will be deducted
from the employee's salary.

Lump Sum Payment - Employees approved for the Voluntary
Reduction Program are guaranteed their 15 months of salary
continuance and may elect to receive the payment in lump sum at
any tine they wish,

Extended Salary Continuance - Transition to Retirement

The Voluntary Reduction In Force Program may provide some
employees the opportunity to bridge the transition into
retirement. At lhe conclusion of the salary continuance
period, employees who have reached age 55 with at least 10
years of service will be eligible for retirement benefits.

A half-pay option to provide salary and benefits continuance
for 30 months is available. The extension of salary
continuance to 30 months through this half-pay option and the
further extension of Profit Sharing participation for up to an
additioral 12 months will provide many employees the
opportunity to bridge to retirement.

WRK SCHEOULE

Employees will not normally be asked to continue working during
the salary continuance period. Exceptions may be made for
unusual circumstances, but only with the epproval ¢f Division
Personnel.

RELOCATION

Relocation assistance will not be provided for any employee who
volunteers for reduction in force.

MREIGAGE INTEREST DIFFERENTIAL

No further payments are made following the end of salary
continuance.

OTHER BVPLOYMENT

When an employee obtains other employment during the
salary continuance period, the employee is responsible for
notifying Xerox so that arrangements can be made to
forward any remining salary continuance in lump sum.
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SEVERANCE

Employees are not eligible for additional severance pay beyond
salary continuance.

REINSTATBVENT ELIGIBILITY

Bmployees who volunteer for the VRIF shall not be eligible for
re-hire until there is a break in service following the end of
the Profit Sharing extension. Break in service is defined as
missing 2 or more service anniversary dates. '

TERMINATION DATE

The termination date is the day salary continuance ceases, the
date the employee begins other employment, or the date employee
elects lump sum payment, whichever ocurs first.

SALARY PAYMENTS

During the salary continuance period, your salary payments will
continue to be deposited in your bank or sent directly to your
home, according to your present arrangements. Yf you wish it
changed, please advise your Personnel representative.

BENEFIT MIDIFICATIONS DORING SALARY (ORTINUANCE

You are covered under the provisions of the Xerox Family
Security Plsn (including the Xerox Employee Assistanze
Program), but with the following modifications:

Life Insurance - Your coverage continues during salary
continuance based on the salary continuance received. (Note
that 1n the case of those receiving half pay over 30 months,
life insurance coverage would also be one half normal). If
you reach your third anniversary while on salary
continuance, coverage does not increase. Life Insurance is
reduced by the normal one-third if you reach your 55th
birthday during salary continuance and reduced to 2 1/2
times salary continuance if you reach your 65th birthday
during salary continuance.

Travel Accident Insurance - Coverage ceases on
termination of active employment and commencement of
salary continuance. However, employees are covered
should they be actively at work and traveling on
Company vusines during the salary continuance period.

Disability Plans - During salary continuance you are not
eligible for coverage under the short-term or long-term
disability plans.
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Additionally, please note you are not covered by any Xerox
benefit programs during the Profit Sharing Extension Option
deseribed later in this Fact Sheet on Page 5.

BENEFITS FOLIONING TERMINATION

Medical Care - Your medical care benefits end on your last
day of sajary continuance. You may converf to & more !imited
individual health insurance policy. If you wish to convert,
obtain a conversion form from Personnel and submit it within
31 days from the date your salary continuance ends.

Dental Plan - Coverage ceases on your last day of salary
continuance. There is no provision for converting to an
individual poliey.

Life Insurance - Your life insurance coverage ceases on your
last day of salary continuance. However, benefits are
payable if death occurs within 31 days from this date.

You may convert your coverage to an individual life
insurance policy at standard rates without a medical
examiniation provided application is made within 31 days
from your terminstion date. The premium you pay depends on
your age and the type of poliey chosen. (You cannot,
however, convert to a term type of policy). Application may
be made to any agent of the Metropoliian Life Insuranc
Company or Pruc: tial Insurance Company of America. (NOTE:
You may be able to obtain a more appropriate policy, or
better premium rate, through another company).

Vacation - You will receive pay in lieu of any unused
vacation entitlement at the start of your salary
continusnce, unless you specifically request such payment
at the end of continuance. (Vacation may not be used to
extend salary cvontinuance.) If your salary contirnvsance
period exiends into the following year, you will not be
entitled to additional vacation.

XERX PROFIT SHARING & RETIREVENT TNOME GUARANTEF, PLANS

Your Xerox Profit sharing consists of two “arts - Savings and
Retirement. You sre always 100% vested in the Savings part.
You are vested in the Retirement portion according to your
length of service. You may also be vested in the Retirement
Income Guerantee Plan. The vesting schedules are as follows:
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VESTING SCHEDULE #1 (HIRED ON (R BEFCRE 12/31/80)

Anniversary

Vesting in the Retirement Account

15t 0%
2nd 25%
3rd S0%
4th 75%
§th 100%

New employees joining Xerox after December 31, 1980 will start
vesting in the Profit Sharing Retirement Account after
completing five years of employment and will become fully
vested after 10 years according to the following srchedule.

VESTING SCHEDULE #2 (HIRED AFTER 12/31/80)

Anniversary Vesting in the Retirement Account

Under § years 0%

5th 50%
6th 60%
Tth 70%
8th 80%
8th 90%

10th 100%

All employees reaching age 65 are 100% vested ‘~der Schedule #1
and #2.

 EXTENSION OF PROFIT SHARING PARTICIPATION

salary continuance method (Receipt of & lump sum at any time
during continuance slways requires immediate payout of profit
sharing benefits to terminating employes).

Extension of participation - Upon going on voluntary layoff
status, your Employec Pirofile will be prepared to reflect &
Profit Sharing Release Date of up to one (1} year from the . i
of your salary continuance. There are four reasons why it 1s
advantageous to extend your participation in Profit Sharing and
Retirement Income Guarantee Plans for up to a one year period.
They are:

NOTE: This option is available only for those electing the I
|
\
|
|
\

1. ‘The Company's profit sharing distribution for ihe
calendar year jis available only to those who are
participants at the end of the calendar year.
(The distribution, of course, is based on earnings
and salary continuance actually paid during the
calendar year).

2. Participation through an extra anniversary date may |
imp-.ve an amployee's vesting in either plan.

ERIC
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3. Participation through the 10th anniversary or 55th
birthdey may satisfy the requirements for Retiree
Medicai, Dental, Life Insurance and Survivor Income
benefits.

4. Company service is credited through the last day of
partlclpatlon for purpose of determ.ning your
service should you be rehired.

You may, if you wish, waive this one year extension at any time
and receive your money sooner by contactnng your Personnel
Representative and confirming the new date in writing.

If you wish, additional information regarding this option, you
should call your Personnel representative.

Distribution - Non-Retirement - At the end of your
participation, amounts due fram the Profit Sharing Plans
will be paid to you as & lump sum or annuity if you so
chcose. Contact your personnel office if you are interested
in the purchase of an annuity. If you take a lump sum, you
may roll it over into a tax sheltered Indidvidual Retirement
Account (IRA) within six‘y days of the distribution. You
cannot "roll-over" employee contributions, therefore the
payroll deductions to the Employee Savings Account must be
excluded. IRAs can be purchased through banks, insurance
companies and other financial institutions. Any amount
withdrawn from the IRA prior to age 59 1/2 is subject to
ordinary income tax and a 10% penalty tax.

( Distribution - Retirement - If your participation ends after

' you have reached your .55th birthday and 10th service
anniversary, retirement account funds are used to provide a
guaranteed monthly retirement income. Consult your
Personnel ofiice for further information on retirement and
income annuity options.

RETIREMENT INCOME GUARANTEE PLAN (RIGP)

If you have ten years of service at the time you cease
part.cipation in the Xerox Profit Sharing Plan you are vested
in RIGP. A calculation of your minimum gueranteed retirement
benefit will be made and any payments due will be made in the
form of a lump sum for terminating employees or a increase in
the retirement annuity purchased for retiring employees.
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STUX OPTIONS .
Eligible employees continue participation in the Incentive
Stock Plan and Executive Tandem Awards during <salary
continuance only. You have 90 days after termination to
exercise vested Executive Tandem Award options. Selection of
the Profit Sharing Extension Option will not continue
participation in either plan.

TUITION AID

If you werc attending classes prior to approval of voluntary
layoff, you will be reimbursed for your tuition according to
the Company's tuition policy even though the semester extends
beyond the salary continuance period. Upon termination, .you
are no longer obligated to repay outstanding tuition aid
advances. (NOTE: No tuition reimbursement will be made for
classes beginning after approval of the voluntary layof{.)

STATUTORY BENEFITS

New York Unermyloyment Compensation
Since this progiam 1s strictly voluntary, in our opinion,
perticipants would not be eligible for New York State

unemployment compensation.

Social Security - Based on the experience of employees who
have volunteered for reduction in force 1n the past, you may
qualify for Social Security. If you are age 62 d
otherwise qualify, you will be eligiitle for rtirement
benefits because you wiil not be receiv..g pay for work
performed. Further, if you are age 62, and otherwise
qualify, you will not be required to pay FICA taxes during
salary continuance. In 1982 this tax is 6.7% on $32,400.
For full details of Social Security beiefits yo. would call
the Social Security office at 263-6200 or the Geneva office
at 315-789-1181.(FICA taxes will, however be deducted from
vacation pay per federal law).

PRICRTIY OF INKORVATION

In cuse there are inconsistencies or amiigrities relating to
the terms and conditions of this VRIF, they shall be rsolved by
referen~e to the following sources in this order: (1) Xerox
Family Seccurity Plans; (2) The 1989 VRIF F:.. Sheet for
ompin,ees; {3) Xerox personnel policies; (4, The employee
, andbouks "You and Xerox" and "Retirement at Xerox", and (5)
Writter communications from Xerox personnel and 1ine
management.

—~
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RETIRBVENT ESTIMATES/FROJEC] , &

Brployees considering a Voluntary Reduction in Force as a
bridge to retirement may request an estimate of their
projected monthly retirement benefit tr assist in their
decision making process. Please comglete the attached
form "Request for Retirement Estimate" to receive this
projection and return it to Henry Mazur as soon as
pessible.  This projection is for your use only and does
not represent any commi*ment to participate in the VRIF
Program.

Rehire as a Temporary Contract W-rker is also prohibited
until the end of the designated salary continuance period
(or until an equivalert Petiod of time has elapsed if a
lutp sun payment is chosen.)

INFORVATION MEETINGS

If you are interested in gaining additional information or
clarification, Division Personnel will be conducting
employee meetings. Employee spouses are also invited to
attend one of these sessions.

Novarber 8th 1:30 P.M. 105 Auditorium

Novarber 10th 8:30 AM. 205 Audiitorium

AIDITIONAL INFCRVATION

All specific guestions should be directed to your manager,
you. personnel representative, or the Manager of RMG
Benefits.

e
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1 have read carefully and understand “this "Fact Sheet”
dated 11/82.

Potre & Sllssere Yo /S /952

Erployee Signature Date

This pege of the "Fact Sheet for Enmloyees" must be signed
and returned with the employee'’s VRIF request.

If my request is approved, I plan on selecting the following
salary payment option at my exit interview with my Personnel
Manager.

1. Salary and Benefitc W

continuance for 15 months.

2. Lurp sun total payment - -
(in lieu of salary and
benef:ts cont:nuance.)

3. Salary snd Benefits
cont inuance for 30 months.

O
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QUESTIONS/ANSWER INFCRVATION

What differences are there between this Voluntary Reduction
in Force program and ar Involuntary RIF program?

The Voluntary RIF program being offered provides several
incentives and options for employees. Major differences
between the two programs are:

(a) Voluntary RIF participants will be allowed a salary
lump sum settlement either immec "ately, or at any time
they request payment. Under the Involuntary RIF
program salary continuance will only be provided to the
maximum of the salary payment schedule or until other
employment is found, whichever occurs first. A follow
up system is in place to track the employment status of
those employees affected by an Involuntary RIF.

{b) Additional benefits for all employees with at least
eight years service and age 51 1/2 or older are peing
offered to Voluntary RIF participants only. These
benefits consist of three months additional salary
concinuance and the option of spreading saiary
continuance over 30 months at_one half normal pay.

(c) Unemployment compensation will normally not be available
to employees volunteer'ng for RIF because this is a
voluntary termination f:om the Company. Employees on
Involuntary RIP status also would not be entitled to
unemployment compensation while receiving salary
continuance but could apply if no employment is fohnd by
the time salary continuance ends.

Will I be able to work beyond the 11/30/82 deadline for
beginning VRIF Salary continuance?

No. Voluntary RIF partiicipants ill leave on or before
November 30th. Exceptions to this deadline will only be made
for critical business requirements and v:i]] require senior
management approval.

Am 1 vulnerable to a potential future Involuntary Keduction
in Force? Should I sign up for the Voluntary RIF program?

No final decisions cen be made regarding which employees
will be impacted by a potential Involuiitary RIF in advance
of krowing the number of Voluntary RIF participants.
Guidelines for Involuntary selection have been developed and
while preliminary lists may exist in some organizations,
the results are definitely not final.

>



82

The number and types of VRIF acceptances, organizational
needs, volume requirements and other circumstances will be
evaluated in determining the need for any Involuntary RIF.
While the Voluntary RIF is more attractive than the
Involuntary RIF, employees must make theit own decisions on
whether or not to participate.

QUESTION: During my salary continunnce, do 1 receive all Xerox Family
Security Plan benefits?

ANSWER: With these exceptions, all other benefits would apply during
salary continuance:

(a) Disability - you are not eligible for short or long term
disabilitiy.

(b) Travel accident insurane. - coverage ends when your
salary continuance begii.o.

(c) Life Insurance - coverage does not increase 1f you reach
your third anniversary during salary continuance and
life insurance is reduced as follows:

o to 4 times your annual salary if you reach age
55 during the continuance period.

o tol 1/4 times your annual salary if you have
less iuan 3 years of service and reach age 65
during salary 2ontinuance.

o to 2 1/2 times your annual salary if you have 3
- or more years of service and reaci age 65 during
salary continuence.

ION: If I have questions on the VRIF Program, can 1 Giscuss these
q
with someone else other {han my manager?

ANSWER: les, employees should seek their Employee Relation/Personnel
_ Manager tc address specific questions they prefer not to ask
their manager.

In addition, if clarification on the general content of the program is
needed, informational sessions will be conducted on November 8 at 1:30
P. M. in the 105 auditorium and November 10 at 8:30 A. M in the 205
auditorium. Employee spouses are also invited to attend these
information meetings.
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To from
' Subject Date
RBYEST RR YOLONTARY

REDICTION IN KORCE

I am requesting that I be allowed to terminate my emplovment
with Xerox Corporation under the terms of the Xerox Vo' ntary
Reduction In Force Program 1 understand that I will receive
Voluntary Reduction In Force benefits according to the terms
of the 11/82 Fact Sheet for Employees provided to me. 1 have
read carefully and understand the Fact Sheet and agree to all
its terms and conditions. It is understood that the
Volurlary RIF effective date will be no later then November
30, 1982. I understand that in all cases, including my own,
the decision to approve or reject this request is within the
sole discretion of Xerox Corporation.

I further understand that, should this request be approved, I
will not be eligible for re-employment by Xerox Corporat ion
until & break in my Xerox service has occurred, defined by
Xerox 85 two or more service anniversaries after release of

my profit sharing funds. If this request is accepted, 1 .
release all claims I may have against Xerox except any claims

I may have thet “lerox failed to perform the terms and
conditions of their VRIF Program

4::’6{1 / . /KL)[((T}—”\.»

Manager Approval Erployee Signature

Lhere, o fDGAE G

Department Head Approval Title

e

Orgenization

Personnel Manager Approval
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Robert C. Patterson
21 Antlers Drive
Rochester, N. Y. 14618

phone: (716) 442-1467

MY DEALINGS WITH THE EEOC

November 30, 1982

Forced by Xerox Corporation to take an early retirement offer.

June 22, 1983

Filed an Age Discrimination Charge against Xerox with the EFOC and
the New York State Division of Human Rights in Buffalo, N. Y.

June 25, 1983

Received from the EEOC a copy of the letter they s-nt to Xerox on
June 24, 1983, I understood that Xerox had ten days in whick to
respond to the charge.

August 22, 1983

Had received no word from the EEOC wheisoever. 60 days had elapsed
since I filed the charge without the EEOC or Xerox making any attempt
at reconciliation. As a result, I became a named plaintiff in the
Lusard: et al vs, Xerox class actien suit on October 6, 1983.

0 1986

ctober 28,

Sent a letter to James N. ! inney, Associate General Counsel, ELOC,
Washington, D.C. demarding answers to a series of questions.

D 1986

ecember 9,
Finney repliad defending the lack of action by the EEOC.
December 12, 1986

I vrote again to Finney vigorously rebutting his arguments and posed
further questions to which I demanded prompt answers.

Januarv 6, 1987

Finney replied and in this letter he becan "waffling” on some stands
he had previously taken and appeared very much on the defensive.

ince January b, 1987

No further word or actilon from the ELOC!
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But worst is over
for year, says firm
8y ‘shn J Byczkowski u/,/fy

o +at a7 Crworucle By “ets

rox Corp yesterd.y said it 1 cutting
more Jobs, the largest cut 1n Monroe
nte mincs ts yob-reduction program

| oegan
| But the company — which has an.
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Xerox to cu

mudcut-ofznsnhmdmdlnvly
Jabs 90 far thre year — suggested that the
wort 1s over, saying future cuts probebly
will not be an large a8 thase this year

Cun announced yesterdsy will be made in

the Reprogrephics Business Croup, in ‘Web.
ster and Hennetta. Xerox ead (50 salaned
workers w1l be eliminated immedately and
450 hourly workers will be cut on Dec. 3 Of
the 600, about 100 left voluntanly

“There will be no further reductson of

TURN TO PAGE 3A

t 600 more

=
o
=2
o
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DEMOCRAT AND CHRONICLE ROCHESTER. N'Y . TUESDAY. NOVEMBER § 1982 OB

Xerox to cut 600

FROM PAGE 1A

Joba ended yesterday, be said
‘The company yesterday told the Amlp
mated Clothm( and Textile Workers Umnion,

hourly people, and no substantial reduction
for the rest of the year,” sad company
spokesman John Rasor, “For 1983, our
plans are incomplets Some additional re-
ductions are possible. However, we do not

expect thase reductions to be anywhere near

what we had 1n 1982

Xerox has been cutting its workforce to
increass productivity The company hopes
the cuts will ive it more of & competiive
edge against other companies, particularly
Jupanese copier companies.

Th year, 871 hourly jobs have been cut,
a8 well a8 1,304 salanied and 427 contract
workers. Taking into consideration the la-
trat cuta, Xerox now employs an estumated

v 42,800 Monm;‘hCm nty, including 3,600 1n

tudes hir-
ing end which the haan't

which rep 4,200 hourly workers at
Xeml.ohnphmbutumﬁhlwuhh
10 days befors individuale will be notified
that their jobe are cut.

Lesie H Calder, manager of the Roches-
ter Jownt Board of the ACTWU, sard the

queat in September, and 99 hourly workers

accepted sarly retirement. ;-
The 100 workers who left the company  *

ly wnll recerve salary continuance of

anrounced. In June, the Izt ime Xerox
relessed ts workfores totalr, it aid ;t ema-
played“,:!ﬂlme

Xerox employmant here has not been at
the 13,000 leve! since 1971, Rasor said

Cunmmtm-'mlklmwpmpa. Mdlm

Rasor said Tha salaried workers cut were
mamnly in engineering support, und therr

1-15 months, dependmg on length of serv- _ *
ice, but wil not recerve job-search aesis- A *

on length of service.

In the last seven quarters, Xerox hae
spent $104 million on the reduction-in-force
program. Costs have included financial in-
alnuv- to qurt, early reairement and coun-
saling

Xerox has not cut & many hourly work-
ors s aalaned workers for two reasons, spe-
culated Eugene Glazer, Xerox analyst for
Dean Witter Reynolds Inc. First, there are
fewer hourly than salaned workers; the
hourly workers make up about 30 percent of
XmoMmC«myemphymnt.

on the manu-

+. _ Second, "Productrvity gaine
fmﬂu-dohnuhnnmﬂynmum

the years,” Glazer saxd. Manufacturing has
been the more sfficient sde of Xerox, whule
wmmmmummm

Sunfadcnmtt..l‘m Wevoer inc. an-
alyat, said the efficencies gained .
u.am'lﬂhnﬂmdinwmm '

for the company's 10-series of ouprers.
Xcm has introduced the 1075 system, and

ﬁunuuiddnmpu.vymﬂhmndm-

*10-seriea” copier for every market segment.

The hotrly workers will recetve mm
mpplo"mlll unemployment benefita

13N

"B of the meries’ design and produc-
ﬁmymunlo-om-ﬁuuwu-
+ eant to 50 percent less to manufacture,
while offering more features to customen.

S8



Skills dated he’s back to school at 60

Draftsman hunts
jobs for 5 years

By Micheite Levander «
Rl s QR

t the age of 11 Robert Pattersan
antered the world of work
He found hus first job — deliv
ening mulk on @ home-drawn cart .n his
of North Tonswands, Nuagara

Tount,

Tht vear was 1918 — the Great De
prev

P-uzmm o bag oned husky boy
made $1 8 week Qver the years he
learned to find yobe during scarce imes.

Now 60 Patrraon has to drum up &
g»b once agmin Hes sull learnung to get |, ao:

¥ _but In & clasroam these dava.

[wape vears of expenence as 8 drafts
man ha has ducovered Lhat computer
technology has made his trsining alnicet
obsnlete So he has taken courses in com
puter dewgn

Retarr g to «hank huw beceme a fa
et stap for man, of Rochester s
cated worke-s casualties of a chanqing lo-
s} economv I the past three yeary
v re than 10 000 local workers were lad
tft Among them wese people bke Pottar
son whose tainirg no longer served them
wel}

“I nwvet had trouble find g 8 xb from
ape 11 through age 4U 1 3p te of numer
ous layoffs  Patierson tad “lwasnt
until Thad to lonk for @ new job at age 55
that T ducovered my skl and erpenence
[ lonpr exeuntad for an vt ung becsuse of
v .¢

The son of 5 ses amun. Patterson

started his first ob ear!

uaw-nm.mm‘ be would hutch
the harse to a milk cart and lond the
heavy woorden crates filled with glase bot
tlrs Then he would make the rounds be
fore schirst wath the genal Mr Wlke
where generous belly was ample prouf of
b for nese for hia own mus and
cheeses

Patters n later went 4o work as @ coal
pamser anvd 8 fize 580 on steamern on the
Lirest Lakes a1 age 3 binging o
tmn ore for the war offort. lat
et he youned the US Marines and nerved
n Guam Tpan and China. He has
nexed T e flung s Almka
wnd Caldurnie as @ construet on worker 8
i mp tr, k dnver ard a Laboter 0
foandnes and boap ta s

Py 115, whenbel L hof 154
voam wih Nerns (Crp Pu sron was an
rapensencen and met culon, draitaman
Yeton by ' dunt be fm 4 ymplayers
werent inierested in hating wn et man

vhvhdm.tn‘dmnhu\dbthnu
lndLmdnvanld«hool drafumen
have been replaced Ly technicians who
can deaygn anything & tools to blue
PrInts on  computer
lmmwmlmnlnd\-mﬂ.—
‘What do you

my resume
'lhndnhocluhmmwhmlfun
started looking for wobu in 1953, J went to
1% to S places, wth half drafting hatf
minimum wage and lmu.ldnnthmup
one of them

P-lufmdldnlotufmlduumq Hs
~auld go ‘0 an industrial area and it ev
rryeomp.nymth 3 resume

‘ou get all dolled up Put oo a nuce
tp-ybhmmhue 24 you are out for
oight 1o 10 hours a day *

Ducousaged, Pattarson somet:mes

would £t0p for & half hour before walking _ &l the drone type work *

11 another door — 1o prepare hunself for
A Guestion sbout compuer drafung o
then s reject.on.

ﬁupm-or- who hured Patterson for

porsry d afting yoba sasd bus sk ls are

uuly in demand

Compriter aded draftung 1 @ plis ™if
you are look 1 at yoursl} as & rommend
ity " aud Thomas Mu:mn « produc* de
ayner at the Plaudler Coa Inc But wath

manufactunng ndustiies wn a slump, even

finding those Jobe w difficult

Maurice Braswl, head of the drafting
deparrment ot Rochester tnatrumen +
Systems and an old scnool deafter bum
sed tries Lo hure -mler- Like Patterson
who take pride tn their handrwork

But be too, concedes Jhat hand dealt
ing » a dying

Computer dessgrung » faster, be suid
“It really frees up the operator to do cre
stive thinking whale the computer doss

Robert Pa*'erson now uses his drafing tabie only 1o 30 sma't (078 lor frends He firghed a Cousse compum—mded sesgn

P-umon recently underwent com
surgery He also had & bﬁ:d
,1: uhvh’brw‘hl oa by worries sbout s

Bu' be began look: 4 for work scon of
ter b recovery

He has st completed 8 course for diz
located woriers at the Rochester Institute
of Technology 1n computer asded desygn
and mamufacturing

1 think 1ts gen an added dimenaion
o the training he has, an extra string to

us bow ™ saud hus wife, Marion.
ol

ronucally, Patterson anginaily picked
Jp the drafting pencil becsuse he t‘m;ht

reds of job latings
for n As Ume went by Patter
1+ 90 came 10 love the creativity of the

Ip 1967, Patterscn got a drafung job et

]

A metcuious man Robert Patterson -~
has ker! a record of every job .

Xerox and the couple came 1o Rochester
He and hu wife soon moved 1nto & two- *
story frae home on Anuers Drive sow °
filted w th &~ ‘Hmmdhulw‘
chuldre, embi homily prasung
the world o bounty and fine cluna collect *
od by has mifa 1n the
But with cutbecks at Xaros. Pattzrson "'
found Ul out of & joh 1n 1982
Hundreds of laxd-off emy bymfrvm v
l‘(mnKadnCo M
hunti g miP-mnondxdm H
hnlmuth k After 8 year of 1ob hunts
ang, Patierson took & mummim wags b *
a8 a nurung side M
Thet began a senes of what he cals  °
"8t00p Ibe” 1n hardware stotes a1 a car l
peniter & substitute Lacher His earnings *
lummeted fror: about 3690 & week st *
a1t 10 3140 & week from = el time
job o two and an additonal $40Ts week + 8§
mnumm r-v 1n the last five m J
only 16 months 1n

‘
'

“The reason mldlnvmrwuou i
fact 1ve been & husiler e my Iife and 1
Like money And the onlv way you can  *
make it 8 o samn iL” -

pons " she s Youdont by an thing
new Youdunt go out o d neer You
dont goto mates of if yoo de you go by
the matinees
Chrstmas — we have ane but we
heven t done whet we did in previows
Joda
W ben tmes are hard Manon Patwer 4
son . fond of qucting en old saving .,
Lafe may not he ali vou want bt 1 -\'I
you have s stick @ foather in ynir hat
and he happy
And that s what the family plans to des
Has voice sometimes rises 1n frusiration
when he laks abeart b Inng gob hunt
But he still hopes Lo reenter the wmld o1
wurk snon
He has hus new heireut acber blae suit
and s texame 1

98




EEOC spared .
Xerox despite
discrimination,
Senate told .

By JOHN MACHACEK
Cansett News Sorviee

Earlier testimony, page 8D.

I

Late Edition
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i tion
law. The iaw aleo bans involuntary retire-
mtompo at the senior management
‘' “We are holding this hearing because

we have learned various sources
that the law-is not being enforced . .. end
uee there have been a serios of events

: and decisions ... (that) re counter pro-
du. tive to older Americain,” sald

“Some eruployers, either out of igno-
rance ot perhaps greed ... are trampling
on the rights of workers on the chance
they won't get caught,” sald Sen. John

or slected to take eazly retirement as
part of the company’s workiorce reduc-
mx«muidiﬁncuumnmuylo
t competition from Japanese rivals.
: "

hen

iy &
i group filed a lawsuit in U.S. Dis-
trirt Court in New J , Lusardi’a home
state. That sult is ;::{iu.

“When it seamed we wers getting
somewhere, the commission staff came
out with nhl::’w saying it had evidence the
sompany engaged in age discrimina-
tion,” Lusardi raid. In an interview after
the Senata , Lusardi said Xerox is
now trying to decertify the class acion suit
involving mote than 1,300 former Xerox
workers so that each claimant will have to
sue the company as an indiviaus!

Although he's now employed again ss s

?ﬁ

Front Page

fimes-Union

Rochester, N. Y.

Thursday, September 10, 1987

y 91

sales product manager, Lusardi told the
committee he still remembers the pain
and loss of self esteem after he was fired.
Comumitt bery prawsed Lusardi
for his efforts in pursuing the complants
t Xerox. “It would appear that sim.

ply because you were 41 you were part of &
reduction in the work force,” Melzer sad

L8
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Vincent A. Cirillo
45 Ferguson Avenue
Broomall, PA 19008

May 17, 1988

Senator Metzenbaum

Chairman, Senate Subcommittee on Labor
608 Hart Senate Office Building
wWashington, D.C. 20510

Dear Senator Metzenbaum:

A serious 1illness within my household makes 1t
virtually impossible for me to attend the upcoming hearing,
Nevertheless the shocking and traumatic experience of being
fired after 43 years {(minus 4 months) of excellent company
service with Atlantic Richfield/Arco Chemical Company
necessitates this letter to make the Subcommittee aware of my
story.

Althou _h my own unique series of grievances start in
1978/1979 at 62 years of age, I will confine the contents of
this letter primarily to the 1986 forced termination of
employment.

First, my training has been in the areas of Science
and Mathermatics. No business training, no physical education
training, no legal training, etc. Business matters and legal
aftairs are and always have been at best only of casual interest
to me, I am a highly edivcated person and consider myself fairly
intelligent. My 21ob title at Arco Chemical was Manager,
Analytical Chemistry Operations.

Oon August 13, 1986, my Supervisor, in the pre.ence of
an Employee Relitions representative, tnld me there was no
longer a place for me in the Organization. He said I would get
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Senator Metzenbaum -2- May 17, 1988

severance pay to OQOctober 17, 19§6. My retirement pay should
start November 1, 1986. Just 1like that, after 43 years of
company service. I was told that meetings would be scheduled by
Employee Relations personnel to discuss various company benefits
and options from which » were permitted to choose, Upon
receiving notice that I was fired (I think the suddeness of it
put i1 e in a state of shock) 1T applied for an extension to my
termination, It was denied, Interestingly, of the people that
I knew who were in various stages of shock after having been
fired, the fpreponderance of them were over the age of 50,
Interesting.

When I was fired I was earning $1,267.36 per week
($65,909.72 year). At the meetings we were instructed to fill
out forms concernina the selection of co-owners, beneficiaries,
etc. to the various sptions, In addition, there were two
Retirement Plans from which we were to select one, The
Retirement Plan I chose was entitled: Enhanced Retirement
Program Special Payment Documentation, Acknowledgement and
Payment Schedule. I was given this document on September 26,
1986. As I found out later, I selected the Plan that paid about
$¢,000.00 less than the other Plan I could have selected, I
believe this oversight on my part was also due to shock, trauma,
ana confusion,

Now, the reason I waited until the last week (I signed
on Octoher 24, 1386) before signing the document is as follows:
As I statel previously, my grievance with Arco is unique in a
number of ways. I will discuss at this point the one apropos to
what everyone refers to as the "Release®, On Thursday, July 10,
1986, on page 49 there appeared an article in the Wall Street
Journal with a column headline that stated *U.s. Says DuPont
Early Retirement Plan Was Plawed®. The article went on to say
that DuPont discriminated against employees older than 65 and
those with more than 35 years of service with the company, "a
federal agency ruled®, My uniqueness is that I was the only
full time employee at Arco Chemical older than 65 and I also had
more than 35 years of company service. Consequently during the
termination proceedings I asked to see how my retirement dollar
amcunts were determined (calculated) in view of the DuPont flaw.
I wondered whether Arco may also have flawed. From September
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26, 1986, the date I was given the document entitled, Enhanced
Ret irement Progran Special Payment Documentation,
Acknowledgement and Payment Schedule I requested this
information (dollar amounts determination) several times but the
irformation was not forthcoming. The lower half of the document
had a General Release portion which I was told had to be signed
by me before November 1, 1986, or I would not get any part of
the pension package. In other words, *1f you don't sign before
November 1, 1986, you get no money". The thing that really
galled me was that I coull not even get my own voluntary
contributions to the pension fund unless I signed .ue document
by November 1, 1986. Please remember, after October 17, 1986, I
would receive no more pay, nho income, Since I was running out
of time (November 1, 1986, was fast approaching), and facing the
trauma of no pay, I signed the "Release® on October 24, 1986.
Only then would I get ti pension money due me. I still do not
know for certain whether Arco flawed "a la puPont”,

Incidentally, the Employee Relations gentlemen with
whom I dealt during the termination proceedings confirmed the
November 1 deadline for signing in ui peposition.

I never thought I was giving up all my rights (1f
indeed I had any) by signing a document that does not even have
the word "Release” in the title of the document. I merely
signed the document as a receipt for the Special Payment under
the Plan I selected and I was delaying the signing to see how my
pension dollar amounts were calculated. That is the sum and
substance of my signature on the document entitled Enhanced
Retirement Program Special Payment Documentation,
Acknowledgement and Payment Schedule.

Other Information of Interest

The Arco attorney with whom I met or one of several
occasions pointed out that I should have followed Emp.oyee
problem Resolution procedures without fear of reprisal. First
of all, I did follow the procedures by going as higt as the Vice
President-in-charge-c®-Recearch with my complaints, This got me
nowhere.
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For me, to continue to follow company procedures for
settling grievances wculd only continue to be 1lessons ip
futility and frustration of which 1 already had my fill.
Examples are:

1) 1In 1978, at age 61 3/4 I was made a "second class
citizen® by my Supervisor,

2) In 1982, at age 65 I was fired as a result of
false accusations. I was fired without warning and without a
hearing. 1 had 39 years of excellent company service at this
time. sStrangely enough, I was deemed guilty and I had to prove
my innocence-I do not think that 1s the American way, is it?

3) After I proved the accusations false I was
reinstated.

4> In 1985, after I refused Arco's voluntary
retirement program (which was in fact stiictly voluntary-there
was no coercion to force anyone to retire) I was threatened with
a 3 grade job cut by the Manger of Employee Relations and the
Vice President in charge of Research. My immediate supervisor
told me this was being done because "I was too old, 1 should
have retired”.

5) In 1986, I am fired-no place for me in the
Organization,

QUESTION:

In view of the above, how anyone could expect me to
continue to voice my complaints without fear of retaliation is
beyond my comprehension,

This letter Senator Metzenbaum is the part oI my story
in which the Subcommittee may be interested. Thank you.

Sincerely,
\}mwf A M
VINCENT A, CIRILLO

VAC/
cc: Paul D. Nelson, Esquire

| B
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Senator METzENBAUM. We will now fear from the next witness,
Mr. Richard Komer, Legal Counsel fo. .ne EEOC, Washington, DC.

Mr. Komer, we look forward to hearing from you, and frankly, as
has been indicated, we are truly concerned about the activities of
the EEOC.

It is my understanding that you are appearing here today be-
cause members of the Commission itself were going to be out of the
city, and indicated a willingness to change their plans if necessary,
but said they would like to send you. On that basis, we are happy
to welcome jou, sir, but we will start off by telling you that this
Committee has been unhappy about the actions of one of our gov-
ernme al agencies.

STATEMENT OF RICHARD KOMER, LEGAL COUNSEL, EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION, WASHINGTON, DC

Mr. KoMER. Thank you, sir.

Gunrd morning, Chairman Metzenbaum and Senator Stafford. 1
am pleased to represent the Equal Employment Opportunity Com-
mission today to testify on waivers under the Age Discrimination
in Employment Act. Chairman Thomas sends his regrets that he is
unable to be here to testify. By the time the subcommittee notified
him of the hearing date and asked him to appear, he had already
made an out-of-town commitment for this morning; otherwise he
would be here today.

Senator METZENBAU... May I just ask, regarding Mr. Thomas’
out-of-town commitment, is that a commitment involved with some
enforcement action, is it just a speach, v what?

Mr. Komer. I honestly don’t know, having been out-of-town
myself for the past month.

Senaior METZENBAUM. Oh, fine. You may proceed.

Mr. KoMER. Just a word about why me. I am the legal counsel at
th~ EEOC. One of our functions is to prepare regulations at the di-
rection -.f the Commissioners. Therefore it was my office which pre-
pared the final regulation on waivers which you have suspenued
recently.

Rather than simply reading the testimony, I'd just like to hit a
few high points and clarify a couple of questions if I could.

The Commission’s objective in initiating the waiver rulemaking
was twofold: to ensure that older workers are not precluded from
exercising their rights under the ADEA by arbitrary, unnecessary
burecaucratic barriers, and to provide certain clear legal standards
for allowing releases and ensuring that they are knowing and vol-
untary.

I think a numver of the issues that we grappled with in the rule-
making have been highlighted today. Several of those have been
the subject of Commission litigation both before and after this rule-
making was commenced and finished. In one particular case, we
have ourselves gone into the Fifth Circuit in order to ensure and
vindicate the ability of employees and former employees to come to
the Commission despite having signed a waiver and file a charge
with us. As you may recall in Mr. Marans' testimony, one of the
most offensive things about the waiver that he was asked to sign
was that he could not come to the Commission—in fact, his coming
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io the Commission would have violated the release that he had
signed and he would have been in breach of that release.

It has been the Commission’s posi‘ion, and we incorporated this
very clearly into the final rule—at .east, I thought we had—that
you cannot waive your right to come to the Commission after you
have signed a release; that is one of the things which it is against
public policy to do.

We had incorporated what we thought were a number of other

. protections into the final rule that I think are critical in some of
the other cases which were alluded to. For example, Senator Mel-
cher made reference to a Mr. Hallas’ case against an employer in
the Pittsburgh area. I'd like it to be understood that we have twice

. sued that employer in the Pittsburgh area because of the way they
have gone about using waivers. We have won in both of those
cases. Each involved a slightly different waiver. And if I recall cor-
rectly, the basic problem there was that people who were being ter-
minated were being told that they would lose rights or benefits
they were already entitled to if they did not sign waivers.

We made clear in the final rule that a waiver is invalid, or a re-
lease is invalid, if it is not for additional benefits such as those that
I believe Mr. Graham received. In other words, just because you
are firing someone, and you have them to some extent over a
barrel, you are not allowed to coerce a release from them in ex-
change for giving them what they are already entitled to. That was
another of the protections which we had built into the rule.

We made a couple of other additions——

. Se}rlxator METzENBAUM. I have a question, Mr. Komer, before you
inish.

Mr. KoMER. Certainly.

Senator METZENBAUM. As I understand it, if you file s charge
with the EEOC, that individual loses his or her right to sue, has to
give up that right to sue; is that true?

Mr. KoMER. If you file a charge with us?

Senator METzENBAUM. Under the EEOC waiver rule, an older
wor?ker may still bring a charge—but has he waived his right to
sue’

Mr. KoMER. Only temporarily—he is required under our statute
to come to us and file the charge with us for 60 days prior to initi-
ating a lawsuit. However, he can initiate the lawsuit at the termi-
nation of 60 days.

Senator METzENBAUM. All right. Now, Mr. Marans has filed a
charge with you; the case has been pending for a number of
months; he has been advised by some investigator that the case
isn’t going anywhere; he can’t go into court and bring an
action——

Mr. KoMER. Yes, he can. That'’s the point. He can go into court.
He is not precluded from going into court by anything in the stat-
ute that I am aware of.

Senator METZENBAUM. He can, because he didn’t sign the waiver.

Mr. KoMER. That’s correct. He did not sign the waiver.

Senator METZENBAUM. But if he had signed the EEOC waiver, he

- would not have been in a position to go into court and sue on his

own, would he?
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Mr. Komrr. Excuse me. You can go into court, but what is likely
to happen is what has happened to Mr. Terrell, which is you sign
the waiver, and you go into court, and the first thing that the com-
pany will assert as a defense will be the fact that you have waived
the right to recover from your termination with that company. You
can sue, and your defense to the defense, if you will, is to assert
that in fact you did not sign the waiver in a knowing and volun-
tary fashion; in other words, you can avoid the waiver that you
have signed, or the release that you have signed, if you can show
that in fact it was coerced.

Similarly, wher you come to the Commission with the waiver
and assert that you were coerced into signing that release, if we
find that in fact you were, or we would have under the rule——

Senator METZENBAUM. What does it mean to be coerced, in your
terms?

Mr. KoMmeRr. In our terms? I believe we discuss some of that in
the preamble to the regulaivion. Essentially, it comes down that you
Z%%‘?Aa knowing and voluntary release of your rights under the

Senator METZENBAUM. I don’t understand that, and I'm a pretty
good lawyer. What are you saying? If an employer comes to you as
they came to these men and says, “You've got to sign the waiver,
or else you either lose part of your pension benefits, or part of your
sevzrance pay,” is that coercion?

Mr. Komer. We would call it coercion if the employer is saying
you are going to lose part of your pension benefits which are vested
and accrued at that point. We have said that is coercion. What we
have said is not necessarily coercion is if your employer comes to
you and says, “You are being terminated, but in order to avoid liti-
gation, we have a practice of offering you additional benefits at
your termination in exchange for your releasing potential claims
against this company.” That is what happens in the ADEA, and we
have modelled that on the standards which are pres2ntly applica-
ble in Title VII cases—those are the race, national origin, and reli-
gion cases,

Senator METZENBAUM. I am having difficulty in finding the con-
clusion of each of your sentences. I ask you a question, and you
give me a speech. Now, I know you are not trying to do that, but I
am grying to find out if Mr. Marans files a lawsuit, do you drop his
case?

Mr. Komer. If Mr. Marans files a lawsuit, we might well inter-
vene. I think that would be one of our options. But I don’t know
that we have made any conclusive decision on whether or not to
litigate his claim.

Senator METZENBAUM. If an employer says to an employee,
“We’ll increase your pension benefits or your retirement pay if you
sign this waiver,” is that coercion—yes or no?

Mr. KomMmer. If that’s all that is happening, I would probably say
no, it is not.

Senator METZENBAUM. What else has to happen?

Mr. KoMmer. For coercion to occur?

Senator METZENBAUM. Yes,

o
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Mr. KoMER. Well, first, as I said, they have to be trying to take
something away from you in exchange for nothing, because they
have you over a barrel.

Senator METZENBAUM. If they offer you comething additional,
then it is not coercion?

Mr. KoMER. At that point, it is difficult to say it is involuntary if
you are making a good faith exchange for something additional. It
may not be knowing, but it is probably not involuntary.

Senator METZENBAUM. Under your rule, isn’t it a fact that em-
ployees will litigate for years on waiver issues and not op the up-
derlying issues of age discrimination? You have shifted the focus to
the issue of waivers rather than to the issue of age discrimination,
which is your responsibility.

I think many of us in Congress, certainly when Congress unani-
mously indicated their concern about the waiver issue, sent you a
signal. I don’t understand why an agency charged with the respon-
sibility of attaining a certain objective—and that is to see that em-
ployers don’t discriminate based on age—then has tc divert the
thrust of that by coming up with this rule on waivers.

Mr. KoMER. Senator, I think on this, it is not very dissimilar
from what you were discussing in your opening statement, which
was that 'n many cases during so-called voluntary reduction in
force programs, companies don’t even request waivers or releases.
However, in those situations, people do in fact challenge their em-
ployers, and the issue becomes a threshold issue very similar to
that involving releases, which is: Was your termination involun-
tary, or did you in fact voluntarily retire in exchange for the addi-
tional banefits.

It is true that this is a threshold sort of issue, but the purpose of
releases in many cases, I believe, as is the purpose in a voluntary
retirement incentive program, is to avoid extended litigation by
virtue of making someone a deal. That is what happens in lawsuiis
all the time, and in fact, it is what happens under title VII where,
in exchange for a bargain, you agree to drop a lawsuit. It happens
in tort cases, the most egregious of terrible personal situations—
people will settle those for a payment to avert the perils of litiga-
tion.

Senator METZENBAUM. Yes, but there is a major distinction, Mr.
Komer. In those cases, the individual is represented by counsel, the
individual is able to be apprised of his legal rights or her legal
rights, but here you are talking about waivers without any supervi-
sion, without anybody standing up to protect the rights of the indi-
viduals.

Mr. KoMER. Excuse me——

Senator METZENBAUM. Let me sk you a question. The EEOC reg-
ularly compares waiver policy under the ADEA to settlement of
title VII claims. But title VII settlements involve actual legal dis-
putes where one or more persons typically have filed a charge or
complaint against an employer alleging discrimination

By contrast, the EEOC’s waiver rule applies to situations where
there is no legal dispute. I am referring here to the early retire-
ment, or exit incentive programs, where hundreds or thousands of
older workers are offered benefits as part of a voluntary reduction

Q
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in force, but they have no reason to allege or even contemplate a
discrimination charge at the time a waiver is presented to them.

Is the title VII situation reelly comparable to the situation under
these exit incentive programs?

Mr. KoMer. I think it is, Senator, or we probably wouldn’t be
here. The title VII cases that are reported generally involve assert-
ed actual filed claims which people have settled. The fact that that
is the case doesn’t mean that in fact, title VII would not permit a
release in exactly the situations that we have been talking about
under the ADEA. In fact, it would; many of these releases are not
limited to your ADEA rights; they are generally inclusive of your
title VII rights as well. And the courts which have been deciding
these cases under the ADEA are sometimes also deciding them
under title VII. There was a recent district court case in Texas es-
sentially to that effect.

Senator MerzeNBauM. [Conferring with staff.] There is a distinc-
tion, staff points out to me, because the ADEA itself scys specifical-
ly you can’t weive your rights except when there is supervision.
We don’t have that under title VII.

Mr. KoMER. Senator, if I accepted the premise, you would be ab-
solutely right. But the premise, I think, is erroneous. When we
storted this proc: ss, it is true that there was virtually no case law
on this topic, with one exception, and that was a Sixth Circuit
panel decision saying that you could not waive your rights under
the ADEA.

There was a lot of water under the bridge by the time we isoed
the final rule, there were four, and now there are five, circuit
courts of appeals decisions saying that in fact you may release your
rights under the ADEA if it is a knowing and voluntary release.

The first case to hold that was the Sixth Circuit en banc, where
all 13 judges sat and overruled the panel that said that you could
not release your claims under the ADEA. They wrote a fairly
lengthy decision addressing whether or not the Fair Labor Stand-
ards Act as incorporated into the ADEA would prohibit a waiver or
a release of your ADEA rights. And that en banc decision, 11 to 2,
held that in fact you cou.d release your rights under the ADEA.
Four subsequent circuit court cases have taken the same position.

We are in a situation at this point where no circuit court of ap-
peals under the ADEA has said “No, you may not release your
rights.” What we’ve got, in other words, is a situation where it is 5
to 0 in the circuits, and at this point we don’t see substantial likeli-
hood that the circuit courts are going to develop a conflict.

Now, there is one possible exception, which is the Eleventh Cir-
cuit, which had in an FLSA case, not an ADEA case, taken a fairly
straightforward view that there could be no waivers of factual dis-
putes under the FLSA, and that’s why in issuing the final regula-
tion, in order to achieve nationwide consistency, we used our ex-
emption authority with respect to establishing the principle in that
circuit as well.

Senator MerzEnsauM. Mr. Komer, isn't it the fact that in each
of those court of appeals cases which favored the EEOC, they all
did so on the basis of deferring to the EEOC rule, and—-—

Mr. KoMER. No, sir, that’s not a fact.

1060
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Senator METZENBAUM [continuing]. Just a moment; let me just
finish, Mr. Komer.

Mr. KoMER. Excuse me.

Senator METZENBAUM. What they were really saying is that we
are bootstrapping, that we are ruling this way because of your rule.
But the Supreme Court cases in this area clearly go the other way.
In the case of Loril’ard v. Pons, the Supreme Court held that the
enforcement procedures of the ADEA follow the Fair Labor Stand-
ards Act and not title VII. The Court specifically stated us follows:
“The selectivicy that Congress exhibited in incorporating provisions
and in modifying certain practices strongly suggests that but for
those changes Congress expressly made, it intended to incorporate
fl};lly the remedies and procedures of the FLSA.” That's the end of
the quote.

Now, how can EEOC assert here that the FLSA’s waiver proce-
dures should not apply, and aren’t you simply ignoring the statuto-
ry language as applied by the Supreme Court?

Mr. KoMER. No, I don’t think we are ignoring the statutory lan-
guage as applied by the Supreme Court. The courts of appeals,
even more so than the administrative agencies, read the Supreme
Court cases. They understand the Supreme Court cases. They have
not had substantial interpretational difficulties with Loriliard v.
Pons or any of the FLSA cases.

Again I refer you to the en banc decision in Runyan, where they
went through the analysis of the FLSA and its relationship to the
ADEA in a great deal of detail, and only at the very end of that
decision did they make reference to our notice of proposed rule-
making. That court knew that our notice of proposed rulemaking
was not a legally effective rule, since it was only a proposed rule.
They had to decide that case on the basis of the law as they saw it
and as they saw it they found that the ADEA did permit releases,
and in fact, that the FLSA is not crystal clear on waiver of factual
disputes like ADEA claims.

Senator METZENBAUM. Are you totally disregarding the Supreme
Court decision in Lorillard v. Pons?

Mr. Komer. No, sir, we are not. Lorillard v. Pons is a decision
that we use all the time. The point is that there are substantive
and procedural components of the ADEA, some of which follow
title VI, some of which follow the FLSA, and all of which have to
be informed by the purposes of the statute. And one of the purpose
of the statute, the ADEA, was to permit employers and employees
to address the issues involving the effect of age on employment.

Senator METZENBAUM. In your testimony, you state: “It is con-
ceivable that if every waiver had to be supervised by EEOC, em-
f;3ltox<,ars simply would downsize without offering additional bene-

its.

I might point out to you I have referred to a whole group of cor-
porations that have had early retirement plans and have not asked
their employees for waivers, and they seem to do very well, both
economically and in handling these problems.

Do you have any evidence to support your assertion, because
based on published reports of downsizing, we found that more than
75 percent of the companies we contacted downsize without seeking
waivers.

17
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Isn’t it likely that if only supervised waivers were permitted,
more employers would decide to downsize by offering benefits with-
out seeking waivers?

Mr. Komer. I have no way of answering that question, Senator. 1
think that what will happen is that some ~ompanies will take the
money that they were offering in exchange for waivers and simply
give it to their attorneys to defend cases involving involuntary re-
movals. Other companies will drop the request for a waiver and
continue to attempt to do it utterly without a release, and some of
those companies, like the ones you have asked, will probably find
themselves being sued.

I don’t know if your survey did ask, but some of those companies
may be companies which engaged in these voluntary retirement
programs fairly early on when they were confident that employees
would not——

Senator METZENBAUM. 1985 to 1987 can hardly be considered
“early on”.

Mr. Komer. But did you ask those companies how many of them
had been sued by the employees who took the voluntary retirement
packages?

Senator MeTrzenBauM. [Conferring with staff.] I am advised by
staff that we did make that inquiry, and that there were a few law-
suits, not many—you are talking about thousands of employees—
and the employers actually shrugged off that contention.

Mr. KoMER. Some of these may still be in our process rather
than the courts, but we have had a couple—

Senator Merzensaum. Talking about “your process’—what are
you going to do about the charge made by Mr. Marans that one of
your staff people indicated that his case wasn’t going anywhere?
A-e you going to go back and check into it and see why it’s not
gc.ng anywhere?

Mr. Komer. That is really not my bailiwick, but I'm sure that
after this hearing, someone will.

Senator METZENBAUM. This Committee wants an answer.

Mr. Komer. His case, though, I think——

Senator METZENBAUM. Just a moment. I want you to understand
what I'm saying. I want an answer, if the Marans case isn’t going
anywhere, why it isn't going anywhere. Now, I understand that
there are procedures, and you can come to a conclusion that there
is no basis. There is a prima facie case made by this man, certain-
ly, that there was discrimination. They tried to get him to sign the
waiver; he didn’t. I want to know why it’s not going anywhere if it
isn’t going anywhere.

Mr. Komer. We would be happy to provide that information,
Senator, but I think one consideration on our part will be that his
case essentially involves an unsupervised waiver issue. Your appro-
priations rider, which tells us that we may not expend funds to
pursue any policy or practice pertaining to unsupervised waivers
until the Congress acts, puts us in a pickle with respect to cases
involving unsupervised waivers, because the appropriations rider
does not say that we may not have any policy permitting unsuper-
vised waivers or prohibiting unsupervised waivers. It says we may
not implement any policy pertaining to unsupervised waivers—per-
taining to.
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Senator METZENBAUM. You may not do what?

Mr. KomEr. We may not spend money to implement any policy
pertaining to unsupervised waivers.

Senator MET_ENBAUM. We have here in the Conference Report:

The Conferees intend to preclude reliance upon the regulation and underlving
EEOC policy during fiscal year 1988 The Conference Agreement also precludes the
EEOC from otherwise recognizing unsupervised waivers of ADEA rights as valid, for
example, by filing court briefs or by ceasing investigation of claims due to the exist-
ence of an unsupervised waiver The conferees do not intend for this te.nporary sus-
pension to affect the standing or rights of parties to sue for rescission of the regula-
tion should the regulation become effective at some later date

I don’t read that as you interpret it.

Mr. KoMER. Senator, we aren’t at the stage of an investigation,
which it is clear that under the Conference Report we are supposed
to complete. As I understand it from what he was saying, we have
completed our investigation. We have not applied the rule in terms
of evaluating his case. But when it comes to the point of your
asking us whether we are going to litigate this case involving an
issue that clearly pertains to an unsupervised waiver——

Senator MerzensauM. He signed no unsupervised waiver. He
signed no waiver at all. Why can’t you go forward? He signed no
waiver—because they o.fered him a waiver and it was unsuper-
vised, does that preclude your acting?

Mr. KoMER. I believe that the way the case came to us was that
the offering of the waiver was what constituted the violation. But
as to whether there was a discriminatory act in his termination
itzelf, that I think we can proceed with despite the appropriations
riaer.

Senator METZENBAUM. You have had the case for 9 months. No
employee should be subjected to that kind of treatment from his
Government. I want an answer to why the case isn’t moving for-
ward. You have not given me an adequate answer. You talk about
unsupervised waivers, but the man didn’t sign anything. So how
can you talk about something that the company offered him, and
that's going to preclude his right to have his Government agency
protect him; is that what you are saying?

Mr. KoMER. Senator, I will get you an answer on this gquestion,
but I don’t know the answer at this time

Senator METZENBAUM. Mr. Komer, you have heard three older
workers describe their wrenching experiences with unsupervised
waivers. Don’t you think that a rule encouraging unsupervised
waivers is going to result in thousands more stories like the three
that were told this morning?

Mr. KoMer. No, I don’t. I don't think that permitting unsuper-
vised waivers is going to encourage further situations such as we
heard today. I think our rule. because of the limitations that we
have built into it, which have never been expressed before except
through cases, will in fact provide significant protections to the in-
dividuals. A lot of the more egregious things that you have heard
today, I think would represent violations of vur rule, and we would
be able to proceed with those cases.

The assumption seems to be that either all releases are valid, or
no releases are valid. In fact what our rule says is that some re-
leases can be valid, and this is the way you go about doing it; these
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are the steps you have to go through. You have to encourage
people to consult with an attorney; you have to give them adequate
time; they have to have a knowing and voluntary release of those
claims; it has to be in writing; it has to be understandable; it has to
clearly apply to the ADEA.

I think that those things will eliminate a lot of the more egre-
gious waivers and releases that we have been seeing. And in fact,
as | tried to explain, we pursued a namber of those.

Senator MerzeNBaUM. Mr. Komer, I appreciate your testimony,
but sometimes I get the feeling that witnesses come before this
Committee to try to tell us why they aren’t doing the job rather
than explaining to us how aggressively they are attempting to en-
force the law that Congress has written. And I get the feeling that
you spend more of ycur time trying to figure out why the EEOC
shouldn’t be doing something than why the EEOC should be doing
something. The thrust of the law is clear, and the EEOC response
is disturbing. It is very disturbing when I feel that terminated em-
ployees come before the EEOC these days and wonder whose side
you are on. And some of the testimony this morning, your own tes-
timony, frankly is very disappointing, because you don’t make the
policy for the EEOC, but as I see it, the policies that have been
made are not very helpful to senior citizens who have lost their
jobs and who feel that they have been discriminated against.

But I thank you for your testimony and look forward to hearing
from you in connection with the Marans case.

Mr. KoMmEeR. Thank you.

{The prepared statement of Mr. Komer with an attachment fol-

lows:]
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TESTIMONY OF
RICHARO 0. KOMER, LEGAL COUNSEL
U. S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
BEFORE THE SUBCOMMITTEE ON LABOR
COMMITTEE ON LABOR ANO HUMAN RESOURCES
U. S. SENATE
MAY 24, 1988

Good morning, Chairman Metzenbaum and members of the
subcommittee. Thank you for iInviting the Equal Employment
Opportunity Commission to testify on waivers of rights under the
Age Discrimination in Employment Act.

On July 30, 1987, the Commission voted unanimously to adopt
8 reguiation which established guidelines for employees to sign
waivers ard relzases of private rights under the ADEA without
mandatory EEOC supervision. The new ryle became effective Sept.
28, but was later suspended for fiscal year 1988 by & Senate
amendment to EEOC's appropriation.

The Commission's objective in initiating the waiver
rulemaking was two-fold: to ensure that older workers are not
precluded from exercising thelr rights under ADEA by arbitrary,
unnecessary bureaucratic barriers, and to provide certain, clear
legal standards for allowing releases and ensuring they are
knowing and voluntary.

The rule sought to create a consistent uniform approach to
the voluntary settlement of ADEA claims when settlement is in
the mutual interest of the employee and employer. If the rule
had not been suspended by Congress, AOEA walvers would have been
subjected to the same standards and procedures as walvers under
Title vII of the Civil Rights Act of 1964. Particular criteria
for ensuring that any waiver of ADEA rights was entered into
knowingly and voluntarily, without fraud or duress, were clearly
spelled out in the ryle. It also prohibited the release of
prospective claims.

There seems to be a widespread misconception that EEOC was
routinely supervising waivers and that our regulation permitted
us to cease providing such supervision. This is not Lhe case.
EEOC never has had a general process or procedure for
supervising and approving each and every private waiver of ADEA
rights when no charge of discrimination has been filed. To
require EEOC to supervise waivers without additional resources
would overwhelm the crucial enforcement program we have embarked
upon under ADEA, Title VII, EPA, the Rehabilitation Act and
federal sector programs. Such an additional burden upen the
staff would lengthen the time it takes to Investigate charges
and it 1is questionable whether an appropriate procedure could be
implemented without subjecting employees and employers to
significant and inappropiiate delays. Private ADEA settlements
generally have been entered into without government oversight.
The same always has been true of settlements of other types of
employment discrimination claims under Title VII.




ERIC

Aruitoxt provided by Eic:

EEOC Testimony.,/page 2

The Commission initiated this rulemaking in response to an
interpretation of tre ADEA by a panel of the Sixth Circuit Court
of Appeals in Runyan v. NCR. The court held that certain
private waivers were invalid because they had not been
supervised by EEOC. Section 7(b) of the ADEA incorporates the
enforcement procedures of the Fair Labor Standards Act into the
ADEA, and 1elying upon case law under FLSA, which prohibits
contractual release of FLSA rights (liquidat<d damages or
coverage of FLSA) without government supervision, the court

ruled that ADEA rights could not be waived by a private
unsupervised release.

In the wake of uncertainty following the initial Runyan
decision, the Commission determined its rulemaking authority
under ADEA was a particularly appropriate mechenism to resolve
the issue. A law enforcement agency can be effective and
credible only if its actions are consistent and predictable, and
a well-crafted rule, had it been left in place, would have
provided the clear guidance necessary to enhance EEOC's
effectiveness. The rulemaking process was carried out in an open
manner, with notices published in the Federal Register and ample
opportunity over a two year period for all interested parties to
comment.

pPrior to the Commission's adoption of a final rule, the
Sixth Circuit Court of Appeals, sitting en banc, reversed the
panel decision in Rinyan and held the AOEA waiver in that case
was valid despite the absence of govecnment supervision. In
reaching its decision, the court specifically addressed the
question of FLSA procedures, finding them not to be a bar to

waiving factual issues. Four other federal circuits have
recently held that unsupervised waivers are valid under ADEA if
they are knowing and voluntary. The decisions are:

valenti v. International Mill Service (3rd Circuit --
vacated, rehearing en banc pending)

Moore v. McGraw Edison (Bth Circuit)

Lancaster v, Buerkle Buick (8th Circuit)

EEOC v. Cosmair, Inc. (5th Circuit)

Dorosiewicz v. Kayser-Roth Hosiery (4th Circuit,
unpublished)

Sullivan v. Boron 0il (3rd Circuit).

EEOC v. Cosmair, Inc. wa: particularly important to the
Commission because it is the first decision to vindicate our
position that a private waiver cannot affect EEOC's ability to
protect the public interest in eliminating age discrimination.

The Fifth Circuit upheld the Commission's position that a
waiver cannot prevent an emoloyee from filing an age
discrimination charge with EEOC, whether to alert EEQ” to a
pattern and practice of age discrimination or to chalienge the
waiver as not knowing and voluntary. The court adopted EEOC's
position and held that employees are protected from retaliation
if they seek to challenge an executed waiver. The Commission's
final rule incorporated this very important principle in the
hope that it would forestall litigation that would impede
enforcement of the ADEA.
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In adopting the waiver rule, the Commission relied on
Congress' declaration in section 2(b) of the ADEA that one of
its purposes was to encourage employers and employees to "find
ways of meeting problems arising from the impact of age on
employrent." The legislative history of ADEA, as well as
subsequent court decisions, emphasized the importance to older
workers of voluntary settlements under ADEA ard expeditious
re<nlutions of disputes.

It has been suggested that this rule is "pro-employer.”
Nothing could be further from the truth. EEQC seeks to see that
Justice is done for both employees and emplovers. It is
conceivable that if every waiver had to be supervised by EEOC,
employers simply would downsize through layoffs and reductions
in force without offering such additional benefits. The vast
majority of American workers who sign waiver agreements in
exchange for additional benefits do not want the fruits of their
bargain delayed or jeopardized by EEOC, should the agency be
required to supervise each and every agreement.

EEOC's rule included safeguards for those signing waivers.
First, the rule would not have affected the rights of victims of
age discrimination who did not wish to settle their claims.
Second, nothing in the rule prevented an employee from asking
EEOC to supervise the waiver. Third, the rule made it clear
that the right to file a charge or participate in an EEOC
investigation was absolutely protected and that private waivers
and releases would not have affected the EEOC's rights and
responsibilities to enforce the ADEA. Fourth, prospective
claims could not have been waived under the rule. And finally,
in response to putlic comments received during the rulemaking
process, the rule defined a knowing and voluntary waiver:

The walver must be in writing, in understandable
language, and clearly waives the employees' rights or
claims under the ADEA.

AR reasonable period of time is provided for
employee deliberation.

The employee is encouraged to ¢ ,nsult an attorney.

An issue that raised considerable concern during the public
comment period was whether the rule would sanction releases of
prospective claims. while it never was the Commission's intent
to aliow such prospective releases, language barring such
releases was not contained in the notice of proposed rulemaking.
To avoid this misunderstanding, the final rule enunciated this
principle and gave the rule greatsr certainty and clarity.

Several com 2nters asked that the last sentence of the
notice of proposed rulemaking be deleted cr revised to say that
the Commission wculd not seek relief for individuals who have
released thelr ADEA rights. The proposed rule stated "No such
waivers or releases, however, shall affect the Commission's

- rights and responsibilities to enforce the Act,” and the

O
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The rule was intended to give older workers freedom to act
in their own self interest without government interference, but
it also preserved the government's freedam to intervene wherever
and whenever necessary to combat age discrimination.

The Commission intended to allow only truly voluntary,
knowing waivers, and to provide older workers with the
opportunity to obtain additional benefits in return for thelr
agreement. Had the rule not been suspended, EEOC was prepared
to act on behalf of anyone who was forced into signing a release
involuntarily or without reasonable time to make a knowledgeable
decision. Indeed, the rule stated that even where the above
listed criteria for a knowing and voluntdry agreement are
present, waivers that are challenged will be assessed as to
their substance and circumstances to determinz whether Lhere was
fraud or duress.

The Commission would have investigated challenged waivers
to determine whether they were knowing and voluntary, or whether
they were used to conceal age discrimination. All of this was
consistent with Commission policy to vigorously enforce the ADEA
to protect the public interest of a workplace free of age
discrimination. A valid private settlement would not have
prevented the Commission from seeking to eliminate a pattern and
practice of age discrimination or obtaining relief for victims
who had not signed waiver agreements or had signed them under
duress.

This rulemaking was designed to avoid the needless
diversion of scarce Commission resources from our eniorcement
mandate. No public benefit is to be gained by universal
supervision of ADEA settlements, extending the government's
oversight even to the vast majority of such cases where the
parties are nutually satisfied.

EZ0C's waiver rule would have provided guidance, while
allowing our resources to remain focused on vindicating the
rights of victims of age discrimination. I am submitting, for
the record, the rule as t was published in the Federal

Registzr.

I'11l be happy to answer any questions you may have.
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POR PURTHER INPORMATION CONTACT: EQUAL EMPLOYMENT OPPORTUNITY  necessary and proper in the public
Charles L. Trichilo, Haserd Evaluation COMMISSION interest to permit waivers or reieases
Divisioa (TS-788c), Environmenta! undsr the Aci withoul the Nommission's
Protecting Agency, 601 M St., SW., 20 CFR Port 1027 supervision or approval. that
Washington, DC 30400, Leat any walvers of ADEA rights in such

Office .2cation and lelephone number  L® Reguistion and agresmens are “knowing and
Rm 910, CM ¢ . 1921 Jft Davis Ee0C ption Aowing for ) y." But sher dering the
Highway, Arlington, VA 22202, (700)- Non-EEOC Superviesd Waivers Under [V believes itis
887-7324. the ADEA alwo Impoﬂl'll'lo provide guidance on

AsEnCY: Equal Rapl ity the standards for d g wheth
gds«bkmhnmr.mmnﬂ Equal Employment Opporteity \;ﬁul.:l:dn;:h.m! '. n:;
+ e it clear
Food edd.tives, Anliw! s, 4570w Notice of fisa] rule. of prospectl 16 n¢ claims
Pesticides and pests. SUMMARY: The Commiselon hereby will not be permitted and declares that a
Avguet 17, 1907 provides notice of a legie’ative waiver of the right to Alle an EEOC
Datect w‘“ 1 and adm charge is void as against public policy
b g p
e D Ol oot Act o Mg o e specifc equet
o o op ame.

Therefoce, the folk..ving technical 1962 (ADEA) and 23 CFR 1427.15) whether It is becesrary to develop
amendments are mede to 21 CFR ::l.‘:m::; ”l':mcm e pﬂvalculi:hu plkrtk‘:ulu‘ standards o dcltrmlno‘ g
Chapter 1 under the ADEN. volunur;‘.]evo::::;m mn‘lgul
PART 193—{AMENDED) LPPECTIVE DATR: Se,lember 24, 1987. evenly divided between those who

FOR PUATHER HeFOAMATION p d op to visdom or
11n Pert 183, 8 The suthority citation John K Light #1 (202) 834-7843. need for any spacific standards and
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for Part 183 continues 10 read as follows.
mnlmvr Sec. 408, 72 5at 1788 (11 US.C.

§192.142 [Amended)

SUPPLEMENTARY INPOAMATION: Saction 9
of the ADEA, 28 U S.C. 824, grar..a the

these who believed that some standards
are desirable. Thos commenters

b Secton 193142 s ded in the
section heading and text by changi
0.0 ethyl O-(2-150propy!-8 methyl4-

h " to

pynmi 1 yl) phospoh
144 v

it

$193.430 (Amended)
b Section 199 430 ia amended in the

section heading and text by changing
“tncyclohexyitin hydroxide™ to
“cyhexatin” wherever it app.
PART 581—{AMENDED?
2. In Purt 581 8 The authority citation
for Pe~t 561 continues to read as follows:
Avtherity 1 USC. 8.

541400 (Amended}

b. Section 381 400 is amended in the
section heading and text *y ch

Commission broad authority to against development of particui 'l'f
legislatn lations on both and whether a waiver was “kr ‘wing and
procedurel and aubstantiva matters. volunlary” could best e determined by
Section Dalso authorizes the the courts on & case-by-case basis aa
> i *“to estsblish such under Title VIl or that such standards
bl ptions to o from anyor  would be diicult for the Commission to

all provisions of [the ADEA] as [it} may  formulate and would involve the
find necessery and proper inthe public  Commission in aupervising waivers.
Intereat ” The Commission hereby Some of the commenters believed that
promulgsies ¢ legisl gulation and kable st could not be drawn
administrative exemption under section  because of varying fecta}
9of the ADEA and 20 CFR 182718, circumstances involved in wa.iare,
allowing for waivers and rele, ses of Those comments """j"‘f the
private rights under the ADEA, 20 US.C.  devel of stand. ot “knowi;
621 8t seq. and vo]unllry" waivers generelly

A Notice of Proposed Rulemaking thought that such standards would be

NPRM) this ru)
h.w.:..a"&f'-i.’."’#.a.:.: Regiair of

onuay, October 7, 1985 (S0 FR 40870)
with a sixty-day period for public
comment. In all 38 written comments

beneficial in insuring that waivers were
transacied in & “knowing and
voluntary™ manner and thus would
avoid later controversy Severe)
comments in favor of establishing

"uyydohuyl:m hydroxide" to

were lh‘;- with n.;d y 1y
sup| NPM 13 gepers
"Pﬂf‘iﬂft A sud 1} nm:'bor of the

$541418 [Amendes)
¢ Section 561 418 is amended In
section heading and text by changi

commenters favo! opposing the
NPRM simply lhwm fact without
.lguﬂcanl subatantive dtecussion.

the fi of

“0.0-dwthyl 0-(z~i|opfopyl-6mﬂ.hy‘|+
pyrlm!dlnyﬂ phosphorothicate"” to
“dlazinon™ wherever it appears.

§561.428 [Amended)

d Section 561 428 is amended in the
section heading and texi by cha
*“2.3-dihydro-5,8-dimethy)-1.¢-dithiin-
1144 de” to “dimethipin®

wherever it eppears.

["R Doc. 87-19050 Filed 8.28-97. 8.43 am}
PRLNS CODE 4000-00-18

the ADEA
were concerned that delay would
prejudice the claims of older work

Included specific suggestions
43 10 standards that should be used.
These suggestions included simply citing
thet the waiver or release wae "knowing
and voluntary™ and giving the employee
one week lo review the eot,
making specific reference to the issue of
“duress,” and presenting multiple jtem
lir*s of consid Thess latter

ona of their cantra) gosls was 1o insure
expeditious resolution of disputes. s
19 Colg Rec. 7076 (Remarks of Sen.
Javita), Bums v Eguitable Li%e
Assurance Society. 06 F2d 21 4 n2
(2d Cir. 1982) Tha C jon bel,

inciuded nu#gnuom thet, in addition to
thoss specified above, the waiver or
release be written in plain English.
provide more than token consideration,
not deal with a benefit to \vfn‘da the

that requiring government aupetvision of
releases snd waivars is at odds with this
congressional goal Accordingly, tt ¢
Commission has datermined thst it ts

! was elready entit

only past acts. include a stetement that
tha agreement was not an admission of
liablity by the employsr. and provida
that the smployce would not file suit
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that
!hp-aunh-ad.uﬂ-n-
dispusitive of

a
esion i
llldyhld-ﬂﬂnh
Mﬂvﬂn‘? 2 wiavee b “laowl. g
e -
lleoubdMthhum
presanted

undg validity of waivers. Other
factors that are not listed may be used
in evalaaling “kaawiag and voluatsry™
and not all of the fellowing indicalers or
lundu\hnndbomllnnuyuu
loululwbhonm

will be svaluated on & case-
0is and the Commisalon will
loolxlolhwbﬂuu.u(blhuhmd

the waiver

Following E pdndpln established
under Title VIl case law. the
Commission would nqnet valid waivers
10 incorporsts or mlorn the

mm.l’;

(1) The sgreemant was In writing, in
understandable language, and clearly
waived the onployn s rights o¢ clalms
under Uhe

{2) A rsasonable period of time was
provided for mployn f‘dlbonuon:

dto

ieslon in determining whet
best serves the public interest im the
dmmdlhmsA.SuSqual

&umlnlac.m ll(lthh' luly
16, 1907).

di claime
wmuﬂmmmu«.uuac
20008 of s0y.. permits employers and
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frerly choowe %0 sulesse their ADEA
righis or claims, aad tend to discourage
employers from allering such snhanced
benefits te older workers. This rule is
thersfore intended to give older workers
maximum freedom of cheica. To do
otharwise would perpetuste the
llwhlddnm'mdlh

" The umpﬁu does not affect the
s of victims of age discrimlnation
do not with bmﬂl thetr claims
The Commission will snsure thet
individusls who decline 1o sign waivers
receiva all compansation benalits to
which thay ars otherwise entitled. If an
individual wishes EE JC supervision of
o settlamant. be or she may Bils u
EFC charge. Furthermare, it is
Commiselon’s position that & vllvn
cannot prevent an from
& cherge with the Commission (see
EEQC v. Cumb-ll“-.No..-lu(im
Cir July 18, 1967) (*A waiver of the
tofile s charge s
'B; ond that

vold as aguinst
older mnn

employess 10 ssttle

waiver agreements as a8 the waiver

of rights and releass of poleatial lisbility

is* nowing and voluntary.” Alexander
v. Gardner-Denver Co., 415U 8. 70,88

n.u (1981). Thers s lll:lll’ preference

tel  they senk to
challenge an axecuted waivar as not
knowing end voluntery or ctherwiss
Invalid.

Section 7(b) of the ADEA. 20U SC.
tl(b) ten the enforcemant
the Faie Labor Stenderds

ocder e ADEA- &
under the See 23USC. a2e(d}
(efforts st conciliation, conference, and

sion %o be mads before resort 1o

tigation). The Suprerme Court has noted
|h| Tith VE and the ADEA share s
.I:l ‘tlhl similar
?Mlhlaul L
Qecar Mayer &

mm mmq
t lnl
thet provision in the Notice of
hopoadlnhmkhumndmmml
muhthummuhm
such waivers o reloases, however,
mnl-mum-unﬂ
responaibilities to enferca the Act.
&nnlnmnmdlhh

Evans, 441 UA. 780, 786 (1470),
This conclusion is nuppomd
o8 of the ADEA whi

plnyn d':dul.:'cn to] And w
IE [ e
roblems : Ih”

Impnd on L 29 USC
mu...v.."' 'Z.":':'.:‘.‘;..m.m
wars concerned that delay would

whutnud.nhn.udaulh o

mlmhlwﬂlnvhwwﬂvmd
ADEA claims only Mntm-
fled or where & walver is during
on iavestigetion. In addition, some

and
bilities, has
concluded that the punml llll'ﬂl.l of

prejudice the claims of workers
undeMulnlplhvuh
ure expeditions nonmlm

d:-wns«mm
marks of Sen. javits) Bume v.
uitable Life Aseurance Society. 888
r2d 2, Iu(“Ch.II!L
The Commission has concluded that
mptios serves both

oYY

udnlunl of rights htnhubll
without igh

and delay, whers such relsases are in
lh mutual intersats of both employees

Requiring
nrnddon vagdu dl.hy :&‘dmvmm of

tha p
maximum Raxibility and discret) for

1:i0

10 older employees who

Act (FLSA), 20 US.C. 201 of seq In
Lonllard v. Pons. 434 U S. 878 (um. the
Supreme Court held that not only th
FLSA acforcement provisions but llto
pre-ADEA cace law desling with
soforcemant of FLSA rights were
incorporated Into ADEA section 7(b).
Whils the FLSA like the ADEA is silent
on whathar an employee can rslesse his
or her rights under the Act, the case law
on oonlnem-l walvers of FLSA rights
does not permit waivers d bom nd-

putes s to age ot li
dcmuu without govemmaent
suparvision. Savings Bank v

O'Neil, 334 U.S. 007 (1043): Schuita, Inc.
v. Gangl, 328 U.S. 108 (1040).

Howsvar. the Commission believes
the anforcament provisions of the FLSA
thet are incorporeted into the ADEA
must be viewed In the mmﬂ of the
diffarsat policy considers:

the two acts. Cl United
Stotas v. Allegheny-Ludlum Industries.
Inc., 817 F.ad 826, 061 {Sth Cir 1978),
cert. denred, 425 U S. 944 (23976) (The
O'Neil-Schulte line of cases “ware tied
closely to the mandstory terms of
particuler statutes, the labor conditions
thet produced those statutes, and what
the Court believed was o clearly
discernfbla congressionsl intant ™) The
FLSA is 8 minimum wage statuts The
factua} issues in FLSA cases concern the
aumber of hours worked and the rate of
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Aetem—
ganerally “amanable to Cir. 1082) (whare supervised walvers are by law or contract. See Rusyen v. NCR
mmm - beld to be an axclusive sliemative 10 Corp. a3 P mlaunm’ﬁnouo
(Ruayoav. Netionsl Cos. stor litigation o court-suparvise! settlament  1983), off'd, 787 F.3d 1090 {8th Cir. 1906},
”mnlmwuu Qlr. lwaﬂmdnln.))ﬂnmlﬂn'l MM’O’[QWI(‘“}
1—‘““”7‘&“(_)} exsmption authority under section 9 of Purther, while the Commission takes
wnder Lbe FLSA there (s an absolete mmf:unmm-dhmn the position that s waiver, if valid, may
l“'.':- that any unsupervised m:nndud waivers in thoss bes d':r::: to any dnl:‘:u Mﬁ‘t‘l‘nl
walven of misieun wage rights would relief signed
be ageinst policy {see The Commission has detormined that  4uch & wai caanot be wsed to fusti
m v.Oell olthe Actwillbe  interieing with anmgioyen's pepiocind
STV g S v o spaenog e s ghtionl 1 g o aricipn ns
wader T, e : weiver " ve investigation. Squo)
Allaghory-Ladiam indvstries, Inc., ploy ploy Employ Comani
Wm'.wngwca. percsive them to servs thair mutuel Cosmair, No w:m.:a’pq.ua:o?'
easeof Tt VIl claine dovrme o frvrided thal ey waivrs o e s pemeL Tuecght o fle o
ordinarily violate pablic policy.”) 1. and voluntary.” Kither a clear ad s sb heias o
oubetantive rights pro ected by understanding of the nature of the righls  becayse 1t ip aaseatial 1o (b
ADEA are clossly aaslogous te the bei. g waived or the of an Commission's enfcroament of the
'Uh:'ﬂ:"““ Title VUL Moreovar.  asserted claim satisfy en ialtial slement ADEA. /d Tha plsin language of section
e noted, deﬂ'ﬂ'""“ ;fwhﬂbu-w-'vrshmwbcm ml':'ho 4(d) of the ADEA makes It unlawtul for
P aging " al ¢ relea
the volutary expeditious resohubon ol maybevalkd ae o claime of whichs  smereiny el oo e Sclon apvinatan
Jisp Accordingly. the C. b signing party has actual kaowledge ana filed & charge. See /. at 5144 The
believes thet mandatory government those that could heve been discoverea 1 po 0 0 licies underiying the
e i e T, L e
Sneupervised ADEA releases, Lks Tils # Sooa 1008 (i Gog $20F- Supp. Commission' s Cosmurr No. 801208
VI releases, mqﬂ::‘_d be permitted The Cannholouh will apply theseme (51l Cir. July 1, 1987% sew Pettway v,
P 3 Y dard t are sppl
and non-proapective, s required under  cyrvent Tatle vﬂ case law to ADEA {.""’7; ‘:0":' ﬁ‘]ullr Pipe Co. a1 F24
ihle standards governing Thls VI waim; Ux;:cr Titls VI, wdnivun are The ton bereby 1
releases. deemed to be “knowing and vol : teglalative
Receatly. the Sixth Circuit Court of if they clea vids sctusl notice of notice thet it Is adopting a leglalativ
App.e?h c{llin. en bane held that s ey claarly provids actusl notice rule and exemption allowing non-EEDC

unsy| release of an ADEA claim
in 8 bona fide fsctual dispute couid be
valid Runyan v Notional Cosh Register
Corp . 787 F.2d 1039, cert. denied, 107 S.
Ct 170 (1998}. The court reasoned that
where the dispute is s factual rather
than & legal one. O'Ne:! and Gang: do
not precluda an unsupervised waiver or
release under FLSA or ADEA. Accord
Equal Employment Opportunity
Commission v Cosmour. Inc . No 8-
1800 {Sth Cir. July 18, 1067} Zoncoster v,
Busrkle Buick Hondo Co . 809 F 2d 839
(8th Cir 1987). Moore v McGrow Edison
Co. 804 F 2d 1028 (8th Cir 1908}

The Commission agrees with the
retionale and holding of the Sixth
Circuit's Runyan en bonc decision with
regard to unsupervised waivers under
the ADEA snd has incorporsted that
spproach in the final rule The

mmission believes that the reasoning
of the Runyan en banc decision
responds to thoss commenters who [elt
that the ADEA does not permit
unsupervis:d walvers because the FLSA
enforcement provisions that it largely
Incorporates allow no such waivers To
the extent that any circult court decision
could be read to confict with the
Runyon ep bonc decision (see Lynn's
Food Stores. Inc. v Unused Stotes Dept.
of Labor, 879 F.2d 1350, 1254-35 {11th

the nature of the rights that are waived
and are fully negotiated without fraud or
duress See Rogera v. General Electnc
Ca, 781 F.2d 452 {3th Cur, 1008), Pilon v.
University of Minnesola, 710 F 24 406
(8th Cir 1983): Lyght v Ford Motar Ca,
643 F 2d 435 {8th Cir. 1981} EFOC v,
TIME—D C. Fraight, Inc. 659 P24 [Sth
Cir 1961). Cox v. Allied Chemical Corp.,
S30 F 2d 1094 (5th Cir 1978). cert.
densed, 434 US 1051 {1978}, Watkins v.
Scatt Paper Co. 830 F.2d 1130 {5th Cir.
1975) Relevant fectors that courts bava
previously regarded as indicative and
that the Commission ia likely to find
supportive in demonstrating that s
waiver wap entered into in s

and volunt manner are set forth in
the final rule Similarly, the Title VIl

supervised waivers end releases of
private rights a3 an sxemption to the
provisions of section 7 of thg ADEA for
any waiver of rights or releass from
lin{llﬂy by an employee or job anplicant
under the Act thet is

voluntary, and in conformity with the
other requirements of this rule

Impact Analysis—Classification-
Executive Order 12201

The rule in this document 2 not
classified as & “major rule™ under
Executive Order 12201 on Federal
Regulations, because it {s not likely 1o
result In. {1) An annua) effsct on the
economy of $100 million or more, (2} a
ma; incresse in costs or prices for

individual industries,

case law prohib against gniting
8 waiver of futire or prospective claims
{e 8.2 waiver agreement dated January
1 of a given year is not spplicable to
cl?lml snsing after that dats) will bave
full

Federal State. or Jocal government
agencies, or 3engnphic regions, or [3}
sigruficsnt adverse ¢ffacts on

P Ploy
Auetivity. 1 s

} to ADEA wal
Alexonder v, Gardner-Denver Co., 415
U 5. at 81, United States v. Alleghany.
Ludium Industries, Inc, 517 F2d 826, 858
(8th Cir 1975). cert. denied, 425 U 5. p44
(1970} in addition. the Commlulfn will

pr ly or the ability of
United States-besed anterprises to
compete with loreign based enterprises
in domestic or export markets
Accordingly. no regulstory impact
analysis s req

Simularly. the Chairman of ths EEOC

require that ideration in g

for a valid walser under the ADEA not
includa employment benefits to which
the employee is already entitlied eithsr

certifier under § US.C €05(b}. enacted
by the Regulatory Flewbihity Act (Pub L
©6-354) that this amendment wili not
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substantial aumber of small employers.
Liat of Subjects in 28 CFR Part 1627
ual t 3
l!q -:‘lym opportunity,
uirements.
, the Commission amends
Dliwuhﬂmn.
PART 1827—{AMENOED]
l.mnulb:? citation for Pert 1627
ie revised to a6 follows:

)
|
‘ result in & significant impact on e

Avthority: Sec. 7. 81 S1at. 804, 20 USC. 82&
sec. 0. 2 Slat 00K 30 USC 628 eec. 11,52
Stat. 1008, a9 emended. 3 US.C 1. s0c. 2.
Reorg Plan Ne. 1 of 1670 4 FR 10007,

2. Peragreph (c} is added to § 1627.18
aa follows:

§ 1817.9¢  Specific enemplions:

{c1) Pursuant to the suthority
contsined in section 8 of the Actand in
with the p

Signed this 4th Day of Auguet * PART 295—DMA FRLEDOM OF
“';'N:“m INFORMATION ACT (FOLA) PROGRAM
e ol R

are an o re

c"“a""""""""""""’w" sdded 10 read as follows
[FR Doc. 7-10647 Piied 6-20-87: 843 am] §295.8  Precedurs fer submission of
SALING COBE 0070-00-0 ToqUests for DALA resords by members of

e public.

My -
forimiiehbing e e ey
ney [ ave

Detence Mapping Agency 1 ‘atory, Washington, DC 20305-

3000.
32CFR Part 206 u(:))?ﬂh::m DMA Mm&n; Caater,

rith Secand Street, uis, -
[DMA Instruction $400.7) MI(US)OMMIWH »
reedom orma 3) Direstcr, D ydrugrachic,

m mﬂ It tion Act Topographie: Center, 8500 Broo..es Lane,

Washington, DC 20313~0030.
AeEncY: Defense Mapping Agency, DoD. c‘(:) DMQ*DMA Coa;lba;" Support

ter, 5101 scArthur Blv
Acmowe Final rule amendment. DC 20913-0010.
d w32 CFR (S)Dlnﬂo DMA Inter American

Mhnndhlliﬂllmdlhhpm.ﬂ
necessary and proper in

Mmmdunmnudumlou

etic Survey. Bldg. 144, Fort Sam
75234~8000.

has been found 100, Texas
the pubLc interostto parmlt waivers e Gyt (o e oise Provides the pu {6) Diractor, DMA Systama Center.
relesses of claime the Actwithout s Components, including twonew 8301 G Driva. Suite 800,
the Commission's -rmian P 1 blished. McLean, Virginie 22102-3002,
approvsl, pn lwch waivers or P (7) Director, DMA Offics of
y.do  EPPECTIVE DATE: Augut 27, 1987, Telecommunications Services, 1840
not m for the nloun of ADOREss: Defense Mapping Agency. Miches Faredny Court, Reston, Virgine
MnMuQchho.mdmut Building 86, US. Nevel Observatory, 22000-3304.
in nwhuw considerstion thet w“M,.M_ DC 20306-3000. (8) Director, Defanse Mapping School.
inciudes employment benefiis to which Fort Belvolr, Virginla 22000-3828.
tha employes is already sntitled. FURTNER INPORMATION CONTACT: e e e e
g)%on.m:ﬁ':. validity of & MrDOlMdHO.(ﬂlm-lm Linds M. Lawsen.
waiver agreement, the Commission SUPPLEMENTARY INSORMATION: FR
|°°k to, and is likely to nd supportive. 338 mou Tuesday, Fll!rn\n:gy n mm Registor Liouon.
the following relevant fectors that courts 1978, the Defanse Mapping Agency August 24, 1987
hava previously identified as indicative  (OMA) published Part 208 of this title s
of s knowing and voluntary welver: establishing the poticy of tbc Defonse [FR Doc. 87-10086 Flled 8-20-87. 8.43 am]
(i) The twielnwriting. i ) Agency reg BILLING COOE 30104
understa language, and ¢ ave ty to the public DMA
waived the employess ights or cleime nformation and mplementsd SUSC.  pepariment of the Navy
under the ADEA; 852 This rule states the policy of the
(i) A reasocable period of time was 4 with regerd o making DMA s2CrR 2
”" (iii) The employse was delib Mlvdhbhbmhondll\a
s encournged o o ke and imp Dep of N Medical and Dental Care
nm"'“. stornay, =~ lense Directive 5400.7 and Modical d
mhﬂum:ﬂlyhpn::l D of Defenise Ragulation N WDC%.."I ° :
avy.
lnotdulouwﬂmlohulld.uapt $400.7-R, DoD Preedom of Information Final
aill"lmlllﬂlhl’lhh'ﬂm Act Program. (32 CFR Part 206} ‘l‘l::. o .
oreover, even whars these thres List of Subjects in 33 SUMARY svel Medical Command
factors are peesent, if & waiver is CFR Pact 206 hae promuigsted this regulstion lo
challenged. tbcComnlldonwlllloot o [Preedom of information. describe and vnbu-h mpoucm and
the substancs and clreums! Aewrdlu?.umm&h t and
determine whather there wae hud or amended as follows: outpatient nullm!ty. nndlul. and
duress. 1, The authority citstion for Part 205 dents! care from nonneva! sources
:):' lm.md: § ve ur".;‘ adlbull inuss to read as fol) ;orldvddo for ncﬁv‘:':“'!n?lﬂ "ldu.
Commission’s rights ¢ : arine Corps members and ressrvis!
mmmnmn 10 enforce the Act Nor mm;':mb Actol Ovtpatientcarein the Unlted States for
ahall such & waiver be used 1o justi® Now.21, 1976 (Rb. L 5502, 88 Siat T iy active duty neva} :embers of North
lnmmlmwllh an employes's protected ' Atlantic Tresty Organization (NATOI
@« charge or particirata in ¢ 2 The heading fo- 32 CFRPart 206 s pations other than Caneds. and
Comuisel on investigation. revised 10 resd as follows: inpatient and outpatient care for
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Senator METZENBAUM. Our next panel consists of Carin Clauss,
Associate Professor, University of Wisconsin Law School, Madison,
WI; Judith Brown, American Association of Retired Persor.s, Wash-
ington, DC, and Dennis Vaughn, on behalf of the U.S. Chamber of
g%mmerce and the California Employment Council of Washington,

I might say that prior to the hearing, I requested from the De-
partment of Labor detailed information regarding how the Depart-
ment handles the issue of waiver of rights under the Fair Labor
Standards Act. At this point, I am introducing in the record a copy
of my letter of May 10, 1988 to Assistant Secretary Fred Alvarez
and Solicitor George Salem, and also the response from Mr. Alva-
rez and Mr. Salem, dated May 20, 1988. The Alvarez/Salem letter
makes clear that the Department of Labor does not recognize unsu-
pervised waivers as valid under the FLSA.

[The documents referred to above follow:]
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WASHINGTON, DC 20610-8300

May 10, 1988

Fred W. Alvarez,

Assistant Secretary for

Employment Standards Administration
George R. Salem,

Solicitor of Labor
U. S. Department of Labor
200 Constitution Avenue, N.W.
Washyngton, D.C. 20210

Dear Mr Alvarez and Mr. Salem:

Congress recently has expressed interest in the issue of
private waivers of rights under the Age Discrimination in
Employment Act (ADEA). As you know, the ADEA in its enforcement
provisions incorporates the remedies and procedures set forth in
section 16 of the Fair Labor Standards Act (FLSA). In that
regard, the Senate Subcommittee on Laboxr is interested in
learning as much as possible about the manner in which the
Department of Labor has addressed the issue of waivers under the
FLSA since the effective date of the Act.

In particular, I would appreciate your providing answers,
and supporting explan~tions, to the following questions, all with
regard to the FLSA:

1. Under what circumstances does the Secretary supervise
waivers pursuant to section 16(c) of the FLSA? Does the
Secretary ever take steps to supervise waivers in the absence of
a pending dispute or claim?

2. wWhat steps and procedures does the Secrstary follow in
supervising waivers under section 16(c)? (Please include
relevant forms or other documents.)

3. In Lynn‘s Food Stores, Inc. v. United States, 679 F. 2d
1350 (llth Cir. 1982), a federal court of appeals held that FLSA
claims may be compromised in only two ways: through Department
of Labor supervision under section 16(c), or through a stipulated
judgment approved by a district court in private actions brought
pursuant to section 16(b). Does the Department of Labor accept
Lynn's rods as an accurate and complete ctatement of the law
with respect to the negotiation or compromise of claims under the
FLSA?

’
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Fred W. Alvarez and George R. Salem
May 10, 1988
Page Two

4. Assume that :n employee who signed a general release or
waiver (not supervised by the Secretary) in connection with
receiving back wages or other damages then files an FLSA
complaint. If the employer asserts that the general waiver bars
this claim, what position would the Department take with respect
to the validity of the waiver?

5.  Under what circumstances would the Secretary find that
waivers are invalid? what steps would the Secretary take in such
situations?

In addition, I would appreciate your providing any other
information that you believe would be helpful.

Due to our time constraints in this matter, I am requesting
a response by May 19, 1988.

Thank you so much for your consideration and cooperation.

Very sincerely yours,
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20 MAY 38y

Dear Mr.

Chairman:

Thank you for your letter of May 10, addressed to the
undersigned, concerning employee waiver of rights under . he Age
piscrimination in Employment Act (ADEA) and the Fair Labor
Standards Act (FLSA).

Your questions and our response to each are set forth below in
the order presented in your letter:

O

ERIC

Aruitoxt provided by Eic:

1.

Under what circumstances does the Secretary supervise
waivers pursuant to section 16(c) of the FLSA? Does the
Secretary ever take steps to supervise waivers in the
absence of a pending dicspute or claim?

Section 16(b) of the FLSA provides that individuals may
file private suits 1n Federal or State courts to recover
any back wages due and an equal amount as liguidated
damages, plus attorney's fees and court costs. However,
the Act also provides that such individuals waive their
rig'jts to bring private actions by accepting back wage
pa; ments under the supervision of the Department, and
that these rights are terminated when the Department
files a lawsuit under section 16{(c) on behalf of the
individuals or files a complaint seeking restraint of
withhold’ng of back wages due employees.

In compl iance actions closed administratively, indi-
viduals who accept back wages under the Department's
supervision are asked to sign a receipt form, WH-58
(copy enclosed), which inc. ides a waiver of the private
right of action. As a matter of policy, the Department
does not approve any substitute receipt forms which
employers may prefer to use.

Except for the circumstances described above, we are
aware of no other situation in which the Department has
supervised any such waivers under the FLSA.

what steps and proct 1ires does the Secretary follow in
supervising waivers . “~r section 16(c)? (Please
include relevant forms or other documents.)

f—d
C.
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We understana your question to relate to the Secretary's
authority uncer section 16(c) to supervise the waiver of
an employee's r.ghts under section 16(b),

In most cases closed administratively, the employer
prepares the WH-58 discussed above and presents it
directly to the employee with a check for the net amount
of the back wage payment. Both the employer and the
employee retain copies of the signed form and a third
copy is forwarded to the Wage and Hour Division (the
Division) for inclusion in the investigation file.

Where there is doubt about whether the employer will
make a bona fide of fer of the back wages to the
employees or whether a full .nd prompt payment will be
made, the employer . asked to submit the employees’
checks to the Division. The Division's Area Office then
prepares the receipts and distributes the back wages to
the employees,

In Lyon's Food Stores, Inc. v. United States, 679 F. 24
1350 (11th Cir. 1982), a federal court of appeals held
that FLSA claims may be compromised in only two ways:
through pepartment of Labor supervision under section
16(c), or through a stipulated judgment approved by a
district court in private actions brought pursuant to
section 16(b). Does the Department of Labor accept

' as an accurate and complete statement of the
law with respect to the negotiation or compromise of
claims under the FLSA?

The court in Lynn's Food Stores, Inc. adopted the
Department's view of the law with respect to waivers
under the FLSA, as set forth in its brief filed with the
Court (copy enclosed),

Assume that an employee who signed a gereral release or
waiver (not supervised by the Secretary) in connection
with receiving back wages or other damages then files an
FLSA complaint. If the employer asserts that the
general waiver bars this claim, what position would the
Department take with respect to the validity of the
waiver?

As indicated above in response to question 1., the
Department does not recognize waivers other than the
WH-58 or, in the case of a private action under FLSA
section 16(b), waivers which may be prepared under the
fupervision of a court,




we hope that the foregoirg irformaticn satisfactorily responds to

your irquiry. If we can be of further assistance, please do not
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Under wiat (lrcunstarces would the Secretary firnd that
vaivers are 1rvalicé? wWhat steps would the Secretary
take 1r such situaticns”

£s discussed atove, the Departrent does not recognize
such waivers. Where en _loyers assert that their
enployees have waived their rights, the Departrent's
policy 1s to advise them of thie position and continue
with normal 1nvestigation procedures, including the
request for any back wage payments due.

hesitate to contact us.

Sircerely.,

! ' ' '
(L SHews /

PRED W. ALVAKEZ éEOquy; SALEM

SolicTtor of Labor

"he Honorakle Howard M. Metzenbaum

Chai rman,

Subcommittee on Labor

Committee on Labor and Human Resouices
inited States Senate
washangton, DiC. 20510

Enclosures
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* U S GOVERNMENT PRINTING OFFICE }986-151-907

Receipt For Payment of Back Wages U.S. Department of Labor ((?)

As computed or approved by the Wage and 1{0ur Division " Ads
Wage and Hour Duvision

! hereby ack ge recelpt of tin full
{Type or print name of emplayes}
from_
{Ne=1e and location of eglablishmant)
for the period b with the work ending. through the work
nding__ = ~——of unpaid wages due me (as shown In the column to the right] under

the Act(s) indicated in the marked box(es)

(] e Fare abor standards act [] ne bawis Bacon and

Grossamount$
D The Walsh-Healey D The Contract Work Hours
Public Contracts Act and Safety Standards Act Legal deductions §——
Title 111 - Consumer
D The Service Contract Act D Credit Protection Act Netamount received

NOTICE TO EMPLOYEE -Your acceptance of beck wages due under the Far Labor Standards Act means that you have given up sny night
YOu may have to bring suit for such back wages under Section 16(bl of thet Act Section 16bl . rovide that an employee myy bring suit on
his/her own behalf for unpaid minimum wages and/or overtime compensation end sn ¢qual smount as hiGuidated damages, plus a1t0rney § fees
and court costs Ganerally 42 yasr stetuta of hmitetions applies to the recovery of back wagse Do not sign this receipt uniess you have actual
ly received payment of the back weges dus

Sig of f
Date. Addre:
(Number, Susst. (ASL No.), City, Siate, ZiP Code)
~ EMPLOYER'S CERTIFICATION
Yo Wage and Hour Divisien, E ¥ Ad tion, U, S. of Laber
! hereby certify that ! have on this (date) paid the above-named employes
in full covering unpaid wages 45 stated above.
Signed_ Title_

(Employar o aulhorized representsive)
PENAITIES ARE PRESCRIBED FOR FALSE STATEMENTS AND FALSE RECEIPTS

1. W.GE AND HOUR COPY

Form WH 58 (.iev Jan 1982}

. e
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No. B81-7747

IN THE UNITED STATES COURT OF APPTALS
FOR THE zZLI.INTH ZIRCUIT

LYNN'S POOD STURES, INC., d/b/a
YE OLDE GROCERY SHOPPE,

Plaintiff-Appellant
v.

&« Lo UNITED STATES OF AMERICA, Acting
" . by and through U.S. Department of
Labor, et al.,

Defendant-Appellee 7Y
o ;ﬁak& ) zfa

.r &
e AER

JPResl fros the United States.District Cedrt

fge the Southern District. of Georgia -y

PRLYS

“"Rugusta Divisioh

_
e o
SRS

No Preference

xpuzr.._pd; THE SECRETARY OF LABOR

- ¥

* T, TIMOTHY"SEAN, JR., -
golicitor of vrabor,
o BEATE BLOCHy
o Associate Solicitor,
MARY-HELEN MAUTNER,
PAULA WRIGHT COLEMAN,
Attorneys,

U.S. Department of Labor,
washington, D.C. 20210,

(202) 523-7620.

2 Y )

e .
B - ———
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STATEMENT REGARDING PREFERENCE
This case i3 not entitled to preference in

Processing and disposition.

STATEMENT REGARDING ORAL ARGUMENT
The Secretary believes that oral argument
is not necessary in this case because the basic question
- Presented on appeal has been Settled in numerous court

decisions cited in this brief,

O
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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 81-7747

LYNN'S FOOD STORES, INC., d/b/a
YE OLDE GROCERY SHOPPE,

Plaintiff-Appellant
V.
UNITED STATES OF AMERICA, Acting
by and thro

ugh U.S. Derz~tment of
Labor, et al,,

Defendant-Apf allee

.

Appeal from the United States District Court
for the southern pistrict of Georgia
Augusta Division

————————— e,

No Preference

BRIEF FOR THE SECRETARY OF LABOR

STATEMENT OF THE ISSUE

Whether the district court correctly dismissed,

as failing to state a claim upon which relief could

be granted, the employer's complaint seeking judicial

approval of its private agreements with its employees

175
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waiving the employees' rights to the full amount of
back wages the Department of Labor's compjliance officer
asserted they were owed for Fair Labor Standards Act
violations, and seeking a release from liability to

the employees and the Department of Labor for those

violations.

STATEMENT OF THE CASE

(i) Procedural history

Lynn's Food Stores, Inc., d/b/a Ye Olde Grocery
Sshoppe (hereinafter “Lynn's"™ or "the employer™) brought
this action, purportedly under the Fair Labor Standards
Act, 29 U.S.C. 201 et seq. ("FLSA"), against the United
States Department of Labor seeking judicial approval
of agree-ments negotiated between Lynn's and its employees
releasing the employer from liability for wage violations
of the FLSA, and waiving the employees' rights to recover
the full amount of wages the Department of Labor's compliance
officer had asserted the employer owed for the FLSA
violations.;/ The Department movad to dismiss Lynn's
complaint for lack of subject matter jurisdiction and

for failure to state 3 claim upon which relief could be

I7 Citations to the record are t> the two volumes of
the paginated record filed in this Court. Volume 1

("I R.™) contains the pleadings, while Volume 2 ("II R.")
is the complete private transcript of a meeting between
the employer and its employees, filed by the employer

in the court below.
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granted, or in the alternative, for summary judgment
(I R. 61).
The court dismissed the complaint for failure

to state a claim upon which relief could be granted

(I R. 87). The court specifically declined to rule

on whether it had jurisdiction since the complaint was

dismissed on an alternative basis (I R. 87) . The employer
. then filed its motion for reconsideration (I R. 89-90)

which was denied (I R. 98), and thereafter took this

appeal (I R. 99).

(ii) statement of facts

In 1980, the Department of Labor concluded,
after an official investigation, that Lynn's had violated
certain provisions of the Fair Labor Standards Act (I R.
1-2, 80-81).3/ As a result, the Department informed the
employer of the specific amounts of back wages owing to
approximately 35 employees. Rather than agree to make
restitution to those employees affected in accordance
with the Department's determination of the amount of
back wages owed (I R. 81, 86), the employer instead

approached {ts employees to obtain "settlements" of

2/ The employer's own description of the PLSA violations
disclosed a mix of minimum wage, overtime, and record-
keeping violations resulting from the employer's failure
to keep proper records of the wages and hours of its
employees; failure to pay its employees for all hours
worked; and failure to compensate properly for all over=~
time hours worked (E.g., I R. 4-5; II R. 3-7).

-3
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any FLSA claims (I R. 2, 81; see generally, II R. 1-30,

a private transcript of the meeting the employer's attor-
ney held with certain employees). Approximately fourteen
enployees thereafter entered into private agree-ments
with the employe:gf (I R. 2=55). In the agreements,

each employee involved agreed o accept substantially
less than the full back wages the Department claimed

were due and purported to waive the Department's claim

on their behalf (Ibid.; I R. 81).5/ Each agreement
identifies the amount which the Department of Labor
asserted that employee was owed (I R. 6). It states

that the employee agrees to accept a pro rata share

of a total sum of $1,000 (I R. 6, 81).2/ Further, each

3/ Although the complaint alleges that fourteen named
individuals entered into agreements, the record does
not contain an agreement for Tokhyon Pak, one of the
employees listed in the comp’aint as having executed
an agreement (I R. 2).

4/ The terms of the agreements are identical except

for the amount of the back wages which each individual
waives (I R. &, 10, 14, 18, 22, 26, 30, 34, 38, 42,

46, 50, 54). Therefore, the Secretary will limit its
record citations to the agreement executed by Gary Burks,
found in the record at I R. 4-7.

5/ A review Of the agreements shows that the employees
involved agreed to waive back wages tota.ling more than
$10,000 for a pro rata share of $1,000 (I R. 4~55).

Thus, under the agreement each employee would receive
approximately one~-tenth of the wages which the Department
claimed due. For example, Gary Burks was owed $1,022.05
in back wages (I R. 6), but would receive $98.19, based
on the 13 agreements in the record. A fourteenth agree-
ment would further reduce each irdividual's share of

che $1,000.

[y
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employee "waives on behalf of himself (herself) and
on behalf of the U.S. Department of Labor . . . any
claim for compensation [as set forth in the compliance
officer's computations], and "relieves the U.S. Department
of Labor . . . of the necessity or right of filing any
claim against Lynn's Food Stores, Inc. . . ." (I R. 7).9/
A further condition was that the agreements
were without effect unless approved by a court of compe-
tent jurisdiction (I R. 6=7; II R. 20-21). Therefore,
no employee has yet received any payment.
Lynn's then brought this action in federal
district court alleging jurisdiction under the provisions
of 29 U.S.C. §201 et seq., and seeking court approval

of these agreements.l/

6/ The employee agrees to "release and forever discharge
Lynn's Food Stores, Inc. . . . from any and all liability,
claims or demands of any kind or nature, arising by
virtue of or on account of his (her) employment with

said Lynn's Pood Stores, Inc., to the date hereof, which
claim, action, or demand shall have arisen by virtué

of any violation of the Pair Labor Standards Act, or

any ru%e, regulation, or interpretation thereunder."

(I R, 7).

1/ The Secretary of Labor currently has pending before

a different district judge an action to recover the

full back wages owing plus liquidated damages, and to
enjoin the employer from violating the FLSA in the future.
g;;i} Acticn No. CvlBl-169 (S.D. Ga., filed July 28,

O
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District court's decision

The district court dismissed the employer's
complaint, ruling that it failed to allege a claim upon
which relief could be granted (I R. 80-88). The court
stated that the only way in which it could review a
proposed settlement of FLSA claims would be if it were
presented to it within the framework of a suit brought
by employees against their employer under Section 16(b)
of the FLSA to recover for FLSA violations. Such a
suit would provide the "adversarial setting" necessary
to scrutinize the proposed settlement fc. fairness before
passing a stipulated judgment on it (I R. 86). As the
court pointed out, this was not such a case, and "{ilndeed,
the employees are not parties to this action and the
only evidence of their position consists of pleadings
furnished by their employer™ (I R. 84, 86). The court
concluded it had no authority to grant the relief
requested and therefore dismissed the complaint for
failure to state a claim without reaching the question

of its jurisdiction (I R. 86-87).
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SUMMARY OF THE ARGUMENT

The FLSA does not provide a cause of action
by which an employer can obtain court approval of agree-
ments entered into between it and its employees, waiving
claims under the FLSA of the individual employees and
of the Department of Labor, and releasing the employer
from liability under the Act. Therefore the complaint
seeking to have the court review and approve such agree-
ments fails to state a claim upon which the court can
grant relief.

The only causes of action provided by the
FLSA are those which confer upon either employc~es or
the Secretary of Labcr the right to seek relief against
offending employers (29 U.S.C. §516(b), 16(c), 17).

-The employer's effort here to obtain court approval

of thes: agreements is an attempt to circumvent the
long-recognized principle that employees cannot, by
private agreement with the employer, waive the protec-
tions afforded by the Act, because such an agreement
would flatly contradict the Act's statutory purpose
of protecting workers from the detrimental effects of
substandard wages.

Furthermore, the only way in which an employer

can obtain judicial sanction of a compromise settlement

[SSEY
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of back wages is by submitting to the court a proposed
consent judgment in a §16(b) action brought by the em-
ployees against the employer to recover for alleged
PLSA violations. With all the parties to the FLSA con-
troversy and to the agreements before it, the court
can properly scrutinize such agreements for fairness
in the necessary adversarial setting. These conditions
were not met here since the employees filed no §16(b)
action and are not even parties to this action.

The only other means by which an employee
can waive hic or her right to the full statutory wages
due and liguidated damages is provided in Section 16(c),
whereby the employee waives the right to bring a private
action under Section 16 (b) by accepting a settlement
surervised and approved by the Secretary of Labor.
Employee waiver under this section is foreclosed here
since the agreements are not supervised by the Secretary,
and indeed the Secretary has rejected the employer's
proposed settlement. In short, Lynn's attempt here
to obtain court approval of these agreements must fail
since the Act simply does not provide for the cauge

of action which Lynn asserts.

ERIC
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STATEMENT OF JURISDICTION
This court has jurisdiction to hear this appeal

unda2r 28 U.S.C. §1292(a)(1).

The employer alleged that the jurisdiction

of the district court was based on the Fair Labor
Standards Act, 29 U.S.C. 201 et seq. Howeve., the
government maintains that the district court had no

jurisdiction to decide the case.
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ARGUMENT

THE EMPLOYER'S COMPLAINT DID NOT STATE A CLAIM

UPON WHICH THE COURT COULD GRANT RELIEF BECAUSE

THE FLSA CREATES NO CAUSE OF ACTION IN AN EM-

PLOYER TO OBTAIN JUDICIAL REVIEW AND APPROVAL

OF PRIVATE AGREEMENTS WITH EMPLOYEES WAIVING

THEIR RIGHTS TO THE PULL AMOUNT OF MINIMUM

AND OVERTIME WAGES.

The district court correctly dismissed Lynn's
complaint for failure to state 1 claim upon which relief
can be granted because Lynn's could prove no set of
facts which would entitle it to the type of relief it
gseeks. In the area of the FLSA's regular minimum wage
and overtime compensation requirements, the Act gives
employees and the Secretary of Labor the right to seek

specified relief for violations of the employer's statu-

tory obligations.y 29 u.s.c. 211(a), 216(b), 216(c),

8/ Affected employees may bring, under Section 16(b),
an action to recover their unpaid minimum wages or over-
time compensation and an additional equal amount as
liquidated damages, together with attorneys' fees and
costs. They may not sue for injunctive relief. To

be a party plaintiff to such an employee action, an
employee must file a written consent in the court in
which the action is brought. The right to commence

a §16(b; action and the right to become a party plaintiff
to such an existing action terminate upon the filing

by the Secretary of either of the two types of action
the Secretary may bring.

The Secretary is authorized to bring two types of
actions, one under Section 16(c), the other under
Section 17. Under either section, the Secretary may
obtain back wages for the affected employees. He may
obtain, in addition, an equal amount in liquideted
damages only under Section 16(c), and an injunction
against future violations only under Section 17.

FRIC 2.
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217. These are the only causes of action arising under
the FLSA. The Act simply does not give an employer
any cause of action against the government to obtain
judicial sanction of private agreements between the
employer and its employees purportedly waiving the em-
Ployee's right to seek full back wages and liguidated
d.mages for FLSA violations in exchange for partial
payment of the wages the government asserts are due.g/
The employer's action to obtain judicial sanc-
tion for these agreements is an attempt to circumvent
the well-established principle that employees cannot,
by agreement with their employer, waive their FLSA rights
to recelve the full statutory wages and liquidated damages
to which they are entitled under the Act. E.g., Brooklyn
Savings Bank v. 0'Neil, 324 U.S. 697, 707-709 (1945);

9/ Since the employer is not seeking judicial review
of any final agency action, it is not asserting a claim
under the Adninistrative Procedure Act. 5 U.S.C. 701
et seq. 1Indeed, there is no reviewable final agency
action at the conclusion of the Department's review

of an employer's wage and hour practices, because such
review has no legal consequences. All that occurs as

& result of an investigation is that the Department
advises the employer as to whether or not the Department
concludes that FLSA violations have occurred and, it
S0, the ways in which they should be remedied in terms
of both future compliance and restitution of ‘back wages
owing affected employees. Before the employer can be
held liable for any FLSA violations, there must be a
suit in court by e{ther the Secretary or the affected
employees and a court finding that violations occurred.

-11 -
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D. A. Schulte, Inc. v. Gangi, 328 U.S. 108, 114-116
(1946).52/ As the Supreme Court reiterated as recently
as last year, permitting employees to waive their PLSA
rights would "'nullify the purposes' of the statute
and thwart the legislative policies it was designed

to effectuate.” Barrentine v. Arkangsas-Best Preight

System, 101 S.Ct. 1437, 1445 (1981) (citations omitted).
Employee waivers by agreement with their employers would
interfere with the statutory purposes of protecting

all covered workers from detrimental living conditions;
of assisting workers to correct their inferior bargaining
position; and of preventing a non=-complying employer
whose employees are willing to waive their rights from
gaining an economic advanfage over complying employers

(ibid.). E.g., Id. at 1445; Brooklyn Savings Bank,

324 U.S. at 706-708, 710; Schulte, 328 U.S. at 115-116;

Marshall v. A & M Consolidated Independent School District,
605 F.2d 186, 190 (5th Cir. 1979); Wirtz v. Jones, 340

P.2d 901, 904 (5th Cir. 1965).

10/ Accord, e.9., Barrentine v. Arkansas-Best Freight
System, 101 S.Ct. 1437, 1444-1445 (1981); Brennan v.

Vetarans Cleaning Service, 482 P.2d 1362, 1370 (Sth
&Ir. 1973) Mitcnell v. Turner, 286 F.2d 104, 106 (S5th
Cir. 1960); Wood v. Meier, 218 F.2d 419, 420; Atlantic
Co. v. Broughton, 146 F.2d 480, 482 (5th Cir. 1944),
cert. denied, 324 U.S. 883 (1945).

- 12 -
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As the disérict court recognized (I R. 84,
86), the only way an employer can obtain judicial sanction
of a compromise settlement of the amount of the employees'
back wages is by submitting to a court a proposed cons<nt
judgment in a §16(b) suit brought by the employees against
the employer to recover for alieged PLSA violations.
Thus, where em, s>yees bring a private action against
the employe:r under Section 16(b) of the Act to recover
unpaia wages (with or without liquidated damages) for
alleged FLSA violations, and present the court with
a propcsed settlement, the court can scrutinize the
proposed settlement for fairness before a stipulated
judgment based on the voluntary settlement is entered.
See Schulte, 328 U.S. at 113-114 n.d; Garrard v.

Scutheastern Shipbuilding Corp., 163 P.2d 960, 961 (S5th

Cir. 1947).

Having before the court all the parties to
the FLSA controversy and the agreement -- that is, the
employees as well as the employer =-- provides the neces-
sary adver-sarial setting for adegLate review of the
proposed settlement. Here, however, the court did not
have before it the employees, for they have not filed
a §16(b) action, nor are they even parties to this action.

The only party to this action other than the employer

-~ 13 -
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is the government, which is not party to the agreements,
and which could not, in any event, be bound by any judi-
cial approval of the agreements.ll/ Thus, because the
employees were not parties to the action and the only
evidence of their position was the "meager pleadings”
included in the file (I R. 84), the court properly "hesi-
tate[C] to elevate the status of this compromise settle-
ment to that of a htipulated judgment® (ibid.}.

Secction 16(c) provides the only other statutory
means by which an employee can voluntarily waive his
or her right to bring suit for unpaid wages and liquidated
damages. That section authorizes the Secretary of Labor
to supervise payment to employees of the unpaid amount
of statutory wages owing them. An employee who accepts
such a supervised payment thereby waives the right to
bring suit under Section 16(b) for not only the unpaid

l%/ It is absolutely clear that an employee cannot
effectively waive the government's right to sue to remedy
FLSA violations by purporting to celease the employer

frum all liability for PLSA violations, for the government
sues in the public interest, rather than exclusively

as the affected employees' representative. Under Section 17,
the Secretary of Labor zan obtain not only an injunction
to assure future compliance (a remedy plainly going

beyond the interest of the particular individuals employed
at the time the violations occurred) but also back wages,
the purpose of which is to correct a c¢ontinuing public
offense rather than to collect a privite debt. E.g.,
Marshall v. A&M Consolidated Independ.nt School District,
605 F.2d 186, 189 (5th Cir. 1979), aid cases cited therein.
In bringini a sult under Section 16 (c) as well, the
Secretary is "an active protagonist for the double purpose
of protecting private interests and vindicating public
rights.® wirtz v. C&P Shoe Corp., 336 F.2d 21, 30 (Sth
Cir. 1964).

- 14 -
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wages but also liquidated damages and other costs, pro-
vided the employer makes the agreed payment in full.lz/
Aside from such a supervised settlement and waiver,
employees cannot validly release their wage rights by

private agreement with their employer.lé/ The agreements

12/ As the district court noted in its opinion (I R.
86), this waiver requirement is designed to encourage
.luntary settlement of employees' claims by giving

the employer the opportunity to avoid an assessment

of liquidated damages and other costs. §S. Rep. No.
640, 8lst Cong., lst Sess. (1949), reprinted in [1949])
U.S. Code Cong. & Ad. News 2241, 2239. See Sneed V.
Sneed's shipbuilding, Inc., 545 F.2d 537, 539 (S5th Cir.
1977), for a description of the legislative history
behind Section 16(c).

13/ Lynn's mistakenly asserts that 29 U.S.C. 253 author~
izes private settlement agreements such as the ones

here. That section, enacted in 1947, by its 2xpress
terms validated only compromises of causes of action
existing at the time of enactment. That sect’on states,
in pertinent part: "Any cause of action under the Fair
Labor Standards Act . . ., which accrued prior to May 14,
1947, or any action . . . to enforce such a cause of
action, may hereafter be compromised in whole or in

part, if there exists a bona fide dispute as to the
amount payable by the employer to his employee . . ., ."
29 U.S.C. 253(a). The legislative history of che provi-
sion clearly corroborates that its applicability was
limited to compromises and settlements which arose prior
to enactment. The conference report on the bill states
with regard to this provision:

"It will be noted that this section

of the conference agreement lays down
no rule as to compromises or waivers
with respect to causes of action here-
after accruing. The validity or inva-
liditly of such compromises or waivers
is to be determined under law other
than this action."

House Conference Rept. No. 326, 80th Cong., lst Sess.

12 (1947). since the facts giving rise to the settlement
agreements involved herein arose subsequent to May 14,
1947, it is clear that the statute has no applicability
in the present case.

- 15 -
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here were not supervised by the Department of Labor,
but are entirely private, as werc the agreements in

Brooklyn Savings Bank and in Schulte. Indeed, it is

alleged that the Department of Labor rejected the emplover's

proffered settlement here. The agreements the employer .

seeks to have approved are plain and simple employee

waivers of back wages to which the Department of Labor

asserts they are entitled, and the employer's attempt

to have them judiclally reviewed and sanctioned fails

to state a claim for which the court could grant relief.
Neither case relied on by Lynn's supports

its argument, for one case involved a §16(c) supervised

settlement and waiver, and the other involved a settlement

giving the employees all the back wages they were entitled

to a~ the time, because of the unique procedural history

of the case. In the first case, Sneed v. Sneed's Shipbuilding,

Inc., 545 F.2d 537 (5th Cir. 1977), the employee's walver of his
right to sue in exchange for the full amount of back wages due
occurred under the supervision of the Labor Department's Wage

and Hour Division, and was the.efore the type of voluntary waiver
provided for in Section 16(c). The Fifth Circuit therefor held
the employee was barred from later bringing a §16(b) svit.lﬁ/

14/ The Secretary disagrees with that portion of Sneed, 543
F.2d at 539 n.6, which holds that the employee's "taking® of
the employer's check, although returning the check uncashed
shortly thereafter, amoun%s to acceptance of payment in full
within the meaning of Section 16(c). However that portion of
sneed has no bearing on this case.

ic 1<
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In Thomas v. state of Louisiana, 534 F.2d

613 (Sth Cir. 1976), employees of state agencies sued
their employer under the FPLSA and obtained a verdict

for unpaid overtime compensation, liquidated damages

and attorneys' fees. But before entry of judgment,

the Supreme Court ruled in another case, that state
employees did not have the power to file private wage
suits under the FLSA. At that point, the employees

had no enforceable rights under the FLSA which could

be effectively bargained away. The parties nonetheless
negotiated an out-of-court settlement giving the employees
two years of overtime compensation, but no liquidated
damages or attorneys' fees or costs. The employees

later sought to void the settlement agreement after
Eongress amended the FLSA to overturn the Supreme Court
decision and to authorize sich suits. But the Fifth
Circuit held that the agreement was binding on the
employees, reasoning that although the agreement was not
court-approved, there was no problem with disproportionate
bargaining power when "a settlement gives employees
everything to which they are entitled under the FLSA at

the time the agreement is reached.'ié/ 534 F.24 at 615.

15/ At the time, the Secretary could not obtain liquidated
damages under Section l6(c).

- 17 -
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Judge Clark, in a concurring opinion, ehphasized
the unusual nature of the factual situation stating
that the decision "cannot be construed to approve nonjudicial
gsettlements of wage and hour claims in situations removed
from the unique facts of this case." Ibid. Thus the
district court correctly perceived that Sneed and Thomas
are readily distinguishable (I R. 84-86). Here, the
agreements were not supervised by the Secretary of Labor.Lﬁ/
and on their face did rot give the employees "payment in
full® or everything the Secretary has asserted they are

entitled to receive.ll/ It is apparent that the employer

16/ As noted in the Statement of FPacts, supra at 5 n.7,
the Secretary of Labor has brought suit against Lynn's
seeking relief for the PLSA violations, and Lynn's has
raised the agreements as a defense.

17/ Lynn's suggestion (Br. 16) that the employees can
decide what constitutes "payment in full"™ or how Much
they were entitled to, is frivolous. It is nothing

but a reiteration of the position, long since rejected,
that enployees can choose whether to accept less than

the minimum wages established by statute. See supra

at 11-12. Indeed, even where employees fail to take

back wages, or affected employees cannot be located, the
employer is not entitled to retain the money. Instead

the money is deposited i- the U. 8, Treasury, subject
only to the employees' claims, in order to further the
statutory purpose of "protectling] competing enterprises
from the unfair competition which would result from

an empl-yer using as working capital employee compensation
unlawfully withheld.® Hodgson v. Wheaton Glass Co.,

446 F.2d4 527, 535 (3rd Cir. 1965); Haagson v. ¥b Quesada,
498 P.2d 516 (9th Cir. 1974); Burk Bullders v. Wirtz,

355 F.2d 451, 452 (5th Cir. 196%4); 29 U.S.C. 216{(c).

- 18 -
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is simply seeking to elevate improper employee waivers
to some form of apparent legitimacy by asking the court
to review and sanction them. However, as the district
court properly held, the law simply does not provide
for the kind of cause of action Lynn's has attempted

to ptesent.lé/

18/ The district court found it unnecessary to reach

the government's motion to dismiss for lack of subject
matter jurisdiction because of its conclusion that the
relief sought does not exist under the applicable law.
However , the government believes that the district court
lacked jurisdiction, and that the jurisdictional defect
provides an independent ground for affirming the judgment.
The only jurisdictional base alleged by the plaintiff

was the FLSA itself, even though it appears that to

some extent the employer relied on the provisions of

the Declaratory Judgment Act, 28 y.S.C. §2201 (Br. 12).
However, it is evident that neither is an adequate basis
for asserting jurisdiction. As discussed su ra, the

FLSA authorizes suits by either employees or the Secretary
of Labor to remedy minimum wage and overtime pay viola-
tions. Employers are granted no right to bring the

type of suit presented here. Furthermore, the Declaratory
Judgment Act is not an independent ground for jurisdic-
tion, but only permits the award of declaratory relief
when other bases for jurisdiction are present, Jones

v. Alexander, 609 F.2d 778, 781 (S5th Cir. 1980).
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CONCLUSION
Por the reasons stated, the judgment of the

district court dismissing the complaint should be affirmed.

Respectfully submitted.
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Senator METZENBAUM. Ms. Clauss, we look forward to hearing
from you, and you know our rule is a 5minute rule.

STATEMENTS OF CARIN CLAUSS, ASSOCIATE PROFESSOR, UNI-
VERSITY OF WISCONSIN LAW SCHOOL, MADISON, WI; JUDITH
BROWN, AMERICAN ASSOCIATION OF RETIRED PERSONS,
WASHINGTON, DC, AND DENNIS VAUGHN, ON BEHALF OF THE
U.S. CHAMBER OF COMMERCE AND THE CALIFORNIA EMPLOY-
MENT COUNCIL, WASHINGTON, DC

Ms. CrLAuss. Thank you very much, Senator, for allowing me to
testify today.

I spent the first 11 years of the Age Act’s existence in charge of
its enforcement at the Department of Labor, and although I came
here today prepared to be very scholarly in my remarks, I now
have to concede that I, too, am upset and distr .

I have carefully studied the EEOC’s rule giving binding effect to
unsupervised waivers under the ADEA, and it is my opinion that
the EEOC rule is contrary to law and misconceives the best inter-
ests of older workers.

In my prepared remarks, Senator, I spell out what I consider to
be the five most serious errors that EEOC makes in promulgating
that rule. But let me today address my remarks primarily in re-
sponse to what Mr. Komer ias said. He dealt at length with what I
consider to be the EEOC’s first major legal error, and that is its
acquiescence in the Sixth Circuit en banc Runyan decision. This de-
cision, an ADEA case, which nonetheless purports to interpret sec-
tion 16(c) of the Fair Labor Standards Act incorporated into the
ADEA, misconceives the Fair Labor Standards Act. It is contrary
to the consistent position of the Department of Labor. It totally ig-
nores the plain language of the 1947 and 1949 amendments, and it
is just, plain wrong.

ow, unfortunately, when there is no Government agency ap-
prising the court as to the relevant legislative history and the rele-
vant case law, it is not surprising that a Sixth Circuit en banc
court can make a bad mistake, and that mistake has now been per-
petuated by other courts just blindly following Runyan without any
unique analysis of their own.

The Runyan case attempts to understand FLS law by looking at
pre-1947 decisions, and bases their understanding of waivers on two
early Supreme Court decisions, the O’Neil case and the Gangi case.

at the Sixth Circuit overlooks is that although these decisions
hinted that there might be some narrow room for unsupervised
waives, and the Court circumscribed that very narrowly, much
more narrowly than the EEOC rule—it would have been limited to
cases where tl?n'ere were disputes only as to facts, and it would have
been limited to cases where there was an actual case in controver-
sy that had come to fruition. But nonetheless, when Congress fo-
cused on the question of waivers in the 1947 Portal-to-Portal Act
amendirg the Fair Labor Standards Act and agai' in 1949, in the
1949 amendments, they did not follow the suggestion by the Su-
preme Court in Brooklyn Bank v. O’'Neil an Gangi that there
might be some narrow area for unsupervised waivers, and they spe-
cifically prohibited any unsupervised waivers under the Age Act.

145
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I think, Senator, that it might be very interesting to look at the
Portal-to-Portal Act because what Congress did there was to day we
will allow employees to waive claims in casec where there is a bona
fide dispute so long as they don’t settle for less than the minimum
wage and one and one-half times the regular rate, but they can |
only do this with respect to claims accruing prior to 1947 and a |
date in March. They could also waive liquidated damages for |
claims prior to 1947. But after 1947, they had no right to engage in |
unsupervised waivers, or they could engage in them but they
wouldn’t have any effect; they wouldn’t prohibit future lawsuits.
And in 1949, Congress clarified that by adopting the 16(c) language.

Now, the Sixth Circuit in Runyan makes no reference to any of
that legislative history. In the Fair Labor Standards Act cases
where the Court has been educated as to the appropriate legislative
Listory and statutory language, both the Eleventh Circuit in the
Lynn case, and more recently, the Seventh Circuit in an er. banc
decision in the Walton case, have concluded, as you have to con-
clude from the legislative history and the statutory language, that
unsupervised waivers do not preclude employees or the Depart-
ment from initiating subsequent legal action.

The other point I want to make is the assumption by the EEOC
that despite Lorillard v. Pons, they can simply ignore the statutory
language in the Fair Labor Standards Act.

Mr. Komer talked about procedural components following title
VII in the ADEA. And it is true that Congress, although basically
rejecting the title VII approach—it did provide for deferral to State
agencies and for prior notice to the Federal Government—despite
doing that, on the waiver issue, they adopted the Fair Labor Stand-
ards Act model.

I see my light. Let me just conclude the point I want to make
here. Congress very selectively picked out sections of the Fair
Labor Standards Act to incorporate, and the only reason for select-
ing 16(c) was to make use of the supervised waiver provision, be-
cause in 1967 when the Age Act was passed, the Secretary could at
that time obtain make-whole relief through 17 and could not at
that time obtain liquidated damages. So the only portion of 16(c)
that made any sense was the section on supervised waivers.

Thank you very much.

|The prepared statement of Ms. Clauss follows:]
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PREPARED STATEMENT OF CARIN ANN CLAUSS, FORMER
SOLICTTOR OF LABOR, BEFORE THE SENATE SUBCOMMITTEE
ON LABOR, OOMMITTEZ ON LABOR AND HUMAN RESOURCES

May 24, 1988

Mr. Chaiman and Members of the Cammittee: I am Carin Clauss,
an Associate Professor of Law at the University of Wisconsin Law School,
where I teach labor and employment discrimination law, and administrative
law. I very much appreciate this opportunity to appear before you to
discuss whether Congress should continue to suspend the final rule is-
sued by EBOC on August 27, 1987, which purports to authorize unsupervised
waivers under the Age Discrimination in Bmployment Act. My interest in
this matter is more than academic, since I was intimately involved in
the administration and enforcement of the ADEA, from 1968 to 1976, as
an Associate Solicitor at the Department of Labor, where I had the pri-
mary responsibility for the legal enforcement of the ADEA, and fram 1977
to 1981, as the Solicitor of Labor during the Carter administration. In
this latter capacity, I had the opportunity to work with this Committee
bothmthel978hnexﬂrentstotheADEAaxﬂmﬂxetransferofthead—
ministration and enforcement of the ADEA to the ERCC.

I have carefully studied the EBOC'sS final rule authorizing un-
supervised waivers, and it is my opinion that the rule is contrary to
law, and, in addition, misconceives the best interests of older workers.
The rule makes five basic errors:

(1} The rule mistakenly accepts the Sixth Circuit's erroneous
interpretation of the Fair Labor Standards Act (FLSA) in Runyan v.
National Cash Register Corp., 787 F.2d 1039 (1986), cert. denied 107

S.Ct. 178 (1986), and concludes — contrary to the consistent position
of the Department of Labor, and to the plain lanquage of the FLS Amend-
ments of 1949, in adding Section 16 (c) to the Act —- that the FISA allows
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unsupervised waivers where the issues in dispute are factual and not
legal.

(2) The EBOC then campounds this basic error by adopting a
rule which authorizes unsupervised waivers in all ADEA cases, regardless
of whether ‘h2 issues in dispute are legal or factual, provided only that .
the waiver is voluntary and knowing. EBOC's reasons for making this
distinction between ADEA and FLSA ~ases are not entirely clear, but
apparently are based on its belief hat FLSA claims, unlike ADEA claims,
are more amenable to precise determination, and that ADEA claims should
be treated instead like Title VII claims, where the courts have held that
a general release of such claims does not violate public policy.

(3) EBOC's rule disregards the clear holding of the Supreme Court
in loriilard v. Pons, 434 U.S. 575, by concluding that the ADEA's explicit
incorporation of Section 16(c) of the FLSA can be given a different con-
struction when applied to an ADEA case, because of the different public
policy interests in the two statutes, and because of the ADEA's substan-
tive similarity to Title VII.

(4) EBOC's reliance on 1ts exemption power under Section 9
of the ADE~, to justify its approval of unsupervised releases in the
event that Runyan was incorrectly decided, and in the event that Section
16 (c) cannot be given a different meaning for ADEA cases only, miscon-
ceives the scope of its power urder that section; manifestly, EBOC
cannot use its legislative rulemaking power to eliminate for older workers

the specific protections provided by Sectaon 16(c) of the FLSA.

(5) The EBOC erroneously assumes that the waiver issue is the
same for both ADEA and Title VII claims, and that giving binding effect

to unsupervised waivers will be more advantageous to older workers and

O
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will lead to the expeditious resolution of disputes.

I will discuss each of these errors briefly.

First, the Sixth Circuit's en banc decision in Runyan, which was
an ADEA case, misstates FLSA law. In holding that same unsupervised
waivers would be recognized and given binding effect, the court relied
on the Act's "silen([ce]” as to whether or not employees can release their
rights to wages and/or liquidated damages, and on the suggestion by the
Supreme Oourt in Brooklyn Savings Bank v. O'Neil, 324 U.S. 697 (1945) and
Schulte, Inc. v. Gangi, 328 U.S. 108 (1946), that while the unsupervised
waivers in those cases were invalid, there might be a limited class of
cases, involving bona fide disputes over factual issues, where unsuper-
vised settlements would be valid and binding.

But these cases, and the others relied on by the Sixth Circuit,
were all decided prior to 1949. What the Sixth Circuit overlooked is
that, following these decisions, and in specific reference to them,
Congress amended the FLSA in 1949 by adding a new subsection (c) to
Section 16, under which the Wage and Hour Administrator would have the
authority to supervise the payment of the unpaid minimm wages and the
unpaid overtime campensation due an employee under the Act. This sub-
sectimfurtherpzwidedthatﬂieagremmtofﬂlearployeetoaccept
such payment would, upon payment in full, constitute a waiver by the
employee of any right of action he or she may have to recover monies
due. See S.Rep. No. 640, 8lst Cong., lst Sess. (1949), reprinted in
1949 U.S. Code Cong. & Adm. News 2241, 2247. In explaining the reason

for this amendment, the Report stated that there had been a decline in
the amount of voluntary restitution paid by employers prior to 1949,
and that one of the reasons for this decline was that "an employer who
pays back wages which he has withheld in violation of the Act has‘no
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assurance that he will not be sued for an equivalent amount plus

attomey's fees,"” and that "[o]ne of the principal effects of the comittee
proposal wil' be to assure employers who pay back wages in full under the
cupervision of the Wage and Hour Division that they need not worry about
the possibility" of employee suits.

In other words, while the FLSA was "silent" on the waiver issue |
at the time of the Supreme Court's decisions in O'Neil and Gangi, it
was not silent on this issue after 1949. Moreover, the 1949 amendment
did not reserve sare limited area for unsupervised waivers f{as the
Court might have allowed), but specifically provided that the only
waivers that would preclude further le .. action would be those negoti-
ated or supervised by the Department of Labor. The only other exception
would be cases brought by employees under Section 16(b) of the Act,
and settled under the supervision of the court.

vhile Runyan has been followed by other courts in ADEA cases,
usually simply citing Runyan, with no independent analysis cf the FLSA,

or EBC's rule (see, e.g., Lancaster v. Buerkle Buick Honda Co.,

809 F.2d 539 (8th Cir. 1987); EBOC v. Cosmair, Inc., L'Oreal Hair

Care Div., 821 F.2d 1085 (5th Cir. 1987)), the courts in FLSA cases,
vhere they have been apprised of the 1949 amendments, have uniformly
held that the only two ways in which FLSA claims can be settled or
compramised by employees 1s under Section 16(c) of the Act, where the
settlement has been negotiated or supervised by the Department of Labor,
or under Section 16(b), where a stipulated judgment is entered in an
action brought by employees, after being scrutinized by the district

court for fairness. See, e.g., Lynn's Food Stores, Inc. v. United

States, Etc., 675 F.2d 1350 (llth Cir. 1982); Walton v. United

)
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Consumers Club, Inc., 786 F.2d 303 (7th Cir. 1986) (en banc); Sneed
V. Sneed's shipbuilding, Inc., 545 F.2d 537, 539 (Sth Cir. 1977).
As stated by the Seventh Circuit in the Walton case.

Ordinarily there would be no need for
a statute allowing settlement of a
dispute between employer and enploy-
ees — people may resolve their own
affairs, and an accord and satisfac-
tion bars a later suit. Yet the FLSA
is designed to prevent consenting
adults from transacting about minimum
wages and overtime pay. . . . Section
16(c) creates the possibility of a
settlement supervised by the Secre-
tary to prevent subversion, yet ef-
fective to keep out of court disputes
that can be compramised honestly.

If any further confirmation of Congressional intent concern-
ing unsupervised waivers under the FLSA is needed, it is interesting
to note Corgress' action in the Portal to Portal Act of 1947, 29 U.S.C.
251 et seq., which was enacted to correct same specific prablems that
had arisen under the FISA. In Section 253 of that Act, Congress
allowed employees to "campramise" any cause of action which accrued prior
to May 14, 1947, "if there exists a bona fide dispute as to the amount
payable by the employer to his employee. . . ." (29 U.S.C. 250).
This section also authorized employees to "waive" their right "to liqui-
dated damages, in whole or in part, with respect to activities engaged
in prior to May 14, 1947." Significantly, the employees retained
on such authority after May 14, 1947. Congress did, however,
make liquidated damages discretionary with the court, where the employer
had acted reasonably aid in good faith.

One unresolved difficulty with EEOC's position, which is not
adequately addressed by the mere suspension of the rule, is that there

is no government agency to actively assert the correct interpretation

-5-
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of Section 16(c) in ADEA suits, so that courts will continue to follow

the incorract analysis of the Sixth Circuit in Runyan. Moreover, with-

out aggressive goverrment action, it is doubtful that the Supreme Court

will review this issue now or in the future. Finally, even if the courts

were properly apprised as to the correct interpretation of Section

16(c), they would undoubtedly still continue to be influenced by EBOC'S

rule, whether EBOC can pramote that rule or not. Thus, the mere exis- -
tence of the rule is resulting in a substantial body of ADEA precedent

that is at odds with the FLSA interpretation of Section 16(c).

EBOC's second error was to expand the erroneous Runyan holding
to all ADEA cases, regardless of whether the issues in dispute are
factual or leyal. Moreover, the rule does not otherwise limit the
class of claims that can be compramises — as both 0'Neil and Gangi
would have done to protect against abuse and overreaching. Thus, the
Court in O'Neil stated that where campramises are made over questions
going to the existence of any liability, "the employee is in special
danger € being over-reached.” The Court also indicated that in order
for there to be a bona fide dispute which could be compramised there
must be at least a substantial doubt as to the respective rights of the
parties.

Moreover, a number of lower court decisions, referred to in the
0'Ne1l case, suggested that in addition to roam for doubt, there must
be an actual active dispute between the particular parties. See, e.g.,
Fleming v. Post, 146 F.2d 441 (2d Cir.), where the court held that a bona

fide dispute would require "'actual and substantial difference of opinion'

as to liability asserted and denied by the opposing parties." See also

Union Producing Co. v. Pardeu, 117 F.2d 225, 227 (Sth Cir.) (not under

-6 -
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the FLSA), indicating that the type of dispute must be one which has
"gone to the point of a recognized active contvoversy.” In contrast,
the ERMOC rule would pemit an unsupervised release in circumstances
hhereﬂxee:ployeemldmtevenbeamrethatheorshehadaviable
claim. In other words, even without regard to rthe ADEA incorporation
of Section 16(c), EROC's rule, under a traditional O'Neil/Gangi analy-
8is, is much too broad, and does nothing to protect employees against
abuse and overreaching.

Even assuming that factual disputes in ADEA claims may offer )
less opportunity for certain resolution (dealing, e.g., with motive
and intent), the increased uncertainty of their claims hardly places
ADEA claimants in a better position with respect to their employers than
FLSA claimants, to resist any diminution of their statutory protections.
Age discrimination victims, while typically earning more than the
minimum wage, have an average annual income of only $15,000. Moreover,
once out of work, they have less than a 50/50 chance of ever finding
new employment. They often have little or no savings, and may not
yet be eligible for Social Security. Given these facts, it is rea-
sonable to assume (and we know this from anecdotal data) that many
employees — even if they recognize the potential of their claim --
would be coerced by circumstances into accepting sigrifiant campro~
mises even where there is no bona fide dispute.

The suggestion in EPOC's rule seems to be that - © EEOC has to
supervise releases (in order for them to bar subsequent litigation)
employers will be unwilling to offer any financial settlement without
litigation. In fact, however, employers and employees regularly settle
their disputes under the Fair Labor Standards Act (and Pqual Pay Act)

-7-
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without any involvement by the Department of Labor. The difference

is that these settlements are fair and equitable, and are satisfactory
to both parties, so that further litigation Or resort to governmental
supervision is unnecessary. The fact that an employee could pursue
his or her claim, even after the unsupervised settlement, meant that
the settlement had to ke reasonable, so that the employee would have
little likelihood of success in any attempt to relitigate the issues —
which would, in and of itself, discourage any such attempts.

EBOC's third error is its assumption that the ADEA's incor-
poration of Section 16(c) can samehow be ignored, or given a camplete-
ly different meaning in the rontext of Age Act cases. This assumption
is directly at odds with the Supreme Court's decision in Lorillard v.
Pons, 434 U.S. 575. As the Court in Lorillard recognized, although
the prohibitory provisions of the ADEA are for the most part identical
with those of Title VII, except that "age" has been substituted
for "race, color, religion, sex, or national origin," the enforcement
provisions are significantly different fram the pattern of Title VII.

The original "Administration bill," which borrowed enforcement
provisions fram both Title VII and the National Labor Relations Act, met
with substantial opposition fram legislators. S.Rep.No. 723, 90th

Cong., lst Sess. (1967), p. 13; 113 Cung. Rec. 7076. Senator Javits,

the principal sponsor of the age'discrimination legislation, proposed to
follow instead the Fair Labor Standards Act, which relies for enforcement
exclusively on court suits brought by aggrieved individuals or the Secretary
of Labor. Section 7(b) of the ADEA provides that the Act "shall le
enforced in accordance with the powers, remedies, and procedures provided
in sections 211(b), 216 (except for subsection (a) thereof), and 217 [of
the Fair Labor Standards Act]. . . . Amounts owing to a person as a

-8 -
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mmltofaviolatimofmisd\aptersrnllbedearedtobempaidmhumm
wages or unpaid overtime campensation for purposes of sections 216 and
27 of this title: Provided, That liguidated damages shall be payable
only in cases of willful violations of this chapter." Section 7(c) (1)

* of the ADEA further states that "Sections 6 and 10 of the Portal-to-
Fortal Act of 1947 shall apply to actions under this Act."

AstheS.xpreleOmrtmtedinrejectinganargurent that

the FL3A right to a jury trial, established by case law, should not
be extended to> ADEA cases (Lorillard, 434 U.S. at 582):

This selectivity that Congress exhibited in

incorporating provisions and in modifying

certain FLSA practices strongly suggests that

for those changes Congress expressly made, it

intended to incorporate fully the remedies

ar’ procedures of the FLSA.
"This selectivity" is even more striking here. At the time of the
ADEA, the Secretary of Labor could obtain any make whole relief in an
action under Section 17; the individual's right of action was provided
by Section 16 (b). Since liquidated damages would be awarded only in
"willful®" cases, the primary function served by Congress' incorporation
of Section 16(c) was the incorporation of the supervised waiver pro-

vision. In these ciramstances, it strains credulity to suggest that
this incorporation — given the careful deletion of Section 16(a) of

the FLSA, and of Section 11 of the Portal-to-Portal Act —- was inad-

vertent.

This then brings us to EBOC's fourth error — its assertion
that Section 9 of the ADEA allows it to remove ADEA cases from the
spervised waiver requirement of Section 16(c) of the FLSA. EBEOC
claims that the Oourt of Appeals for the D.C. Circuit has described

- this Section as giving the EBOC "unusuall, broad discretion® (citing
-9 -
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American Asg'n of Retired Persons v. EBOC, 823 F.2d 600, 605 (1987).
In fact, however, the court's reference was not to the Conmission's

authority to alter the terms of the statute, but to the m. rous "may's*®
in Section 9, which gave the Commission almost unfettered discretion
in deciding whether or not to issue any regulations at all. The
question here is not whether the EBOC can be campelled to issue a
requlation, but rather, what that regulction can lawfully do. while
Section 9 does give the Conmission the authority to "establish . . .
reasonable exemptions,” it is clear from settled administrative law
that such exemptions would have to be consistent with the purposes
of the Act, and could not supplant legislative judgments already
made. Thus, whether or not the EBOC agrees with Congress® decision
to incorporate the supervised waiver provision of the FLSA into
the ADEA, that decision was specifically and deliberately made, and
cannot constitutionally be reversed by an EBOC regulation.

Finally, I would question EBOC's reasons for wanting to
abandon a supervised waiver program. One reason is that it is excessive-
ly patemalistic, and treats older workers differently than the pro-
tected groups under Title VII. But other sections of the ADEA also
provide for greater goverrmmental control over the older worker's
claims. For exanple, unlike Title VII, a suit by the EBOC terminates
the worker's right to bring his or her own suit under Section 16 (b)
of the FLSA. Section 7(c), ADEA. Also, unlike Title VII, the older
worker has no righ' to intervene in a suit brought by the EEOC,
to protect his or her interests fram compramise or extinguishment.

EBOC also suggests that the retention of a Section 16(c)
requirement for ADEA cases would discourage voluntary settlements.
In fact, one reason for Section 16(c) was to encourage such settlements,

- 10 -
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cince it provides the employer with absolute protection against any
subsequent efforts to relitigate the issues covered by the supervised
waivar. Moreover, the doam and gloam belief that the existence of a second
bite at the apple will discourage voluntary, unsupervised set._lements
{which can be entered into expeditiously) is reminescent of the predictions
following Barrentine v. Arkansas-Best Freight Systems, Inc., and

. Alexander v. Gardner-Denver Co., 415 !.S. 36 (1974), that oollective bar-

gaining agreements would no longer contain any protection against
discriminatjon. This in fact has not happe-ed, and arbitrators contimue to
resolve large mmbers of discrimintion claims without subsequent liti-
gation.
There are two other reasons why ADEA claims are unlike Title
VII claims, and why protection from overreaching releases is necessary.
meissxeofarelweuaxallydoesnotcmeupunderﬁtlevnuntil
afterﬂ'sereisanacmalcmttwersybeweenthearployeraxﬂprotected
group member. After all, an employer, in denying sameone's application
for hire or promotion, rarely says, "But here is a lump sum amount,
which you can have if you sign this release form.” ADEA claims, how-
ever, usually arise out of a termination, layoff, or forced early
retirement. This is where the employer is likely to offer same lump
sun payment in exchange for a release. And yet at the time the offer
is made, the employee (who is unaware of who else is being terminated,
and who is going to replace the terminees) may be totally unaware of
a potential ADEA claim. Secondly, the ADEA requires the EEOC to attempt
to eliminate any unla'-ful practice "by informal methods of conciliation,
confecence, and persuasion” before svit is initiated by either a pri-
. vate individual or the EPOC  tself. Sections 7(b) and (d), ADEA. Given
“ this statutory duty, it is unclear that the supervised waiver require-

ment would in fact require a significant increase in workload.
/)=
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Senator METzZENBAUM. Thank you very much. I have a few ques-
tions, and for this panel, I'm going to ask them separately, becc.. -
each of you comes from a different perspective in counter-distinc-
tion to the previous panel.

Ms. Clauss, some observers, including Mr. Vaughn from whom
we will hear shortly, suggest that supervision of waivers under the
FLSA is not applicable here, because FLSA cases and ADEA cases
are so different. Do you share the view that FLSA cases are so
simple and straightforward that FLSA waiver practice may not
serve as a model for the ADEA?

. Ms. Crauss. I don't see any major difference between the kinds

of fact questions and credibility questions that you can get in Fair

Labor Standards Act cases involving disputes as to hours worked

and disputes as to the purpose of bonuses and the kinds of ques-

tiorll_s you get under the ADEA. You can have hard cases under
tii.

But even if that were so, Senator, that was a decision for Con-
gress to make, and they decided to follcw the FLSA model for better
or for worse, and I don’t think the EEOC can rewrite that legisla-
tive judgment on the part of Congress.

Senator METZENBAUM. Under the ADEA, is there any way an
employer offering an early retirement or other exit incentive pro-
gram may request a legal ruling or opinion from the Federal Gov-
irmr}?ent, and what importance would such a ruling or opinion

ave’

Ms. Crauss. Well, to the extent that there is a concern that em-
ployers are seeking these releases because they are genuinely con-
fused as to what the law permits them to do, C}:)ngress carefully in-
corporated into the ADEA section 10 of the Portal-to-Portal Act,
which provides for opinion letters from the administrator, or now
from EEQOC, and provides an absolute defense for any past violation
if you relied on an opinion letter to your detriment.

So there is a mechanism to seek that kind of safe harbor under
the Age Act.

Senator METZENBAUM. Thank you very much.

Our next witness is Judith Brown, speaking for the AARP. We
are happy to have you with us.

Ms. BrowN. Thank you very much, Senator.

AARP welcomes the opportunity to discuss its concerns about
the EEOC rule to submit unsupervised waivers of employees’
ADEA rights. I have submitted a written statement, which 1 ask
you to include in the record for the hearing.

Senator METZENBAUM. All of the statements today will be includ-
ed in their entirety in the record.

Ms. BrowN. Almost 10 million of AARP’s 29 million members
are above the age of 50 and work full or part time. More than half
are women; a significant percentage are mirnorities.

The EEQOC’s waiver rule is, unfortunately, consistent with its po-
sitions on every, single ADEA policy in the past 3 or 4 years. The
EEOC has shown a clear bias in favor of the business community
on all matters of policy under this law.

The EEOC’s waiver rule was proposed in response to a Federal
court case, Runyan v. NCR. The plaintiff was an experienced labor
lawyer. This single unique case prompted the EEOC to issue a
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sweeping rule, permitting any employee to waive ADEA rights in
almost any circumsta..ce.

AARP and others, including many members of Congress, object-
ed. We argued that it violated the language and purpose of the law
and mistakenly relied upon title VII procedures.

These and all other arguments were rejected by the EEOC,
which issued the final ruie in July 1987. Congress responded by
suspending the rule. If reinstated, the rule will not make it easjer
f(ir older workers to negotiate severance agreements with their em-
ployers.

mployees affected by large-scale terminations, layoffs, and exit
or early retirement incentive programs don’t and can’t negotiate
the terms of their severance or their waiver. They are not settling
a charge or claim or dispute. Rather, they are being asked to waive
their rights at a time when it is impossible for them to fully know
the nature or the value of those rights, and when they are under
great stress.

The EEOC’s rule will not protect employees; it will protect em-
ployers, by insulating them from liability when they implement en-
nanced benefit programs in an illegal or discriminatory manner.
Such a rule obviously encourages illegal conduct.

The Supreme Court’s rulings have been largely ignored by the
EEOC, and hence, the lower courts, who have al{ relied upon the
rule. In Lorillard v. Pons, the Supreme Court made clear that
FLSA sections that Congzress incorporated into the ADEA must be
given full force and effect. Its opinion in Brooklyn Bank v. O’Neil
holds that unsupervised waivers under the FLSA section are gener-
ally invalid, especially when not obtained 1n negotiating settlement
of a pending, bona ﬁd’:a, factual dispute.

Thus, the Department of Labor doesn’t supervise waivers under
the section, except when settling a formal dispute clleging a viola-
tion of the FLSA. It doesn’t consider any cther waivers to be valid.
Unlike the EEOC rule, employers are encouraged to obey the law
as their best protection against lawsuits.

There are many advantages to this. First, it ensures that employ-
ees do not sign away their rights at a time when they are unable to
determine when they are being discriminated against.

Workers are also particularly susceptible to financial as well as
emotional coercion at this time. They must face issues such as get-
ting another job, telling their families they are out of work, how
are they going to pay for their children’s ed};lcations, et cetera. It is
hard to turn down cash when you don’t know if there will be more
coming in.

And in my practice in Minnesota, sir, I have dealt with many of
these people. When you are told, at the age of 50 or over, that you
have lost your job, you are off-center; you don’t know the answers
to any questions. You certainly don’t know if something is legal or
illegal. You are in such an emotional and financial turmoil, you're
just trying to figure out what tomorrow is going to bring to you.

ond, it encourages employers to deal with employees in a fair
and even-handed manner and to structure voluntary and involun-
ta%severance programs in a nondiscriminatory manner.

ird, it evens up the relative nositions of workers and employ-
ers. The EEOC’s rule would let employers make a unilateral deci-
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sion about the value of an employee’s right at a time when the em-
ployee has no way of assessing this. The employee is really being
asked to waive a prospective claim. This is unprecedented.

The EEOC argues that its rule includes protections against abuse
of unsupervised waivers. The so-called “protections” are of rrinimal
help, given the typical circumstances described above. It is impossi-
ble for the ADEA waivers to be truly knowing and voluntary, and
few emplovees will have reason to file a charge with the EEQOC
once they sign a waiver, especially since it is unclear what if any
relief the EEOC could give them.

Voluntary and involuntary enhanced severance programs can
offer significant benefits to workers and employers. However, like
every other employment practice, they may not discriminate. And
since one of the purposes of the ADEA is to encourage the employ-
ment of older Americans, we must express concern and skepticism
about those programs that assume older workers are the most ex-
pendable.

I strongly urge you to retain the congressional suspension of the
EEOC’s waiver rule.

[The prepared statement of Ms. Brown follows:]
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1
MR. CHAIRMAN AND MEMBERS OF THIS COMMITTEE:

THANK YOU FOR THIS OPPORTUNITY TO DISCUSS AARP'S CONCERNS
ABOUT THE E.E.O.C. RULE TO PERMIT UNSUPERVISED WAIVERS OF
EMPLOYEES' A.D.E.A. RIGHTS.

ALMOST TEN MILLION OF AARP'S 29 MILLION MEMBERS ABOVE AGE 50
WORK FULL- OR PART-TIME. MORE THAN HALF ARE WOMEN; A SIGNIFICANT
PERCENTAGE ARE MINORITIES. THE E.E.0.C.'S WAIVER RULE IS,
UNFORTUNATELY, TONSISTENT WITH TTS POSITIONS ON EVERY SINGLE
A.D.E.A. POLICY IN THE PAST THREE OR FOUR YEARS. THE E.E.O.C.
HAS NOT ONLY FAILED TO ENFORCE THE LAW AND ITS OWN REGULATIONS,
BUT HAS TAKEN STEPS TO DIMINISH THE RIGHTS OF OLDER WORKERS WITH
REGARD TC PENSION BENEFITS, EXIT AND EARLY RETIREMENT INCENTIVES,
APPRENTICESHIP PROGRAMS, ADVERSE IMPACT CASES AND PROCESSING OF
CHARGES. THE E.E.O0.C. HAS SHOWN A CLEAR BIAS IN FAVOR OF THE

RUSINESS COMMUNITY ON MATTERS OF POLICY.
THE WAIVER RULE

THE E.E.O.C.'S "WAIVER RULE" WAS PROPOSED IN OCTOBER 1985 IN
RESPONSE TO A FEDERAL COURT CASE, RUNYAN V. NCR. RUNYAN, AN
EXPERIENCED LABOR LAWYER, ENTERED INTO A CONSULTING AGREEMENT
WITH HIS EMPLOYER AFTER HE WAS TERMINATED FROM HIS FULL-TIME JOB.
HE SIGNED A WAIVER OF ALL CLAIMS BUT, AFTER HIS CONSULTING
AGREEMENT EXPIRED, SUED HIS EMPLOYER FOR AGE DISCRIMINATION IN
CONNECTION WITH HIS TERMINATION. THE SIXTH CIRCUIT ULTIMATELY
RULED THAT, UNDER THE CIRCUMSTANCES, THE WAIVER WAS VALID EVEN
THOUGH IT WAS NOT SUPERVISED BY THE E.E.O0.C.. THE COURT REFERRED
TO THE E.E.O0.C.'S PROPOSED RULE IN ITS DECISION - AS HAS EVERY

1 ~
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2
SINGLE COURT THAT HAS ADDRESSED THIS ISSUE.

THIS SINGLE, CLEARLY UNIQUE, CASE PROMPTED THE E.E.O0.C. TO
ISSUE A SWEEPING RULE PERMITTING ANY EMPLOYEE TO WAIVE HIS OR HER
A.D.E.A. RIGHTS IN ALMOST ANY CIRCUMSTANCE.

AARP AND OTHERS, INCLUDING MANY MEMBERS OF CONGRESS,
(BJECTED TO THE PROPOSED RULE. AARP ARGUED THAT:

- IT VIOLATED THE PROVISIONS OF THE FAIR LABOR STANDARDS ACT

INCORPORATED INTO THE A.D.E.A.;

- RELIANCE UPON TITLE VII PROCEDURES WAS MISPLACED;

- THE RIGHTS OF OLDER WORKERS WOUL. BE SERIOUSLY

JEOPARDIZED; AND

- THE E.E.0.C. CAN'T ISSUE BLANKET EXEMPTIONS FROM THE

REQUIREMENTS OF THE A.D.E.A.

THESE ARGUMENTS WERE REJECTED BY THE E.E.O.C..

IF REINSTATED, THE RULE WILL NOT MAKE IT EASIER FOR OLDER
WORKERS TO "NEGOTIATE" SEVERANCE AGREEMENTS WITH THEIR EMPLOYERS.
EMPLOYEES AFFECTED BY LARGE-SCALE TERMINATIONS, LAYOFFS AND EXIT
OR EARLY RETIREMENT INCENTIVE PROGRAMS DO NOT "NEGOTIATE" THE
TERMS OF THEIR SEVERANCE OR THEIR WAIVER. THESE EMPLOYEES ARE
NOT SETTLING A CHARGE OR CLAIM OR DISPUTE; THEY ARE WAl.ING THEIR
RIGHTS AT A TIME WHEN IT IS IMPOSSIBLE FOR THEM TO FULLY KNOW THE
NATURE OR VALUE OF THE RIGHTS THEY ARE BEING ASKED TO GIVE UP.

THE E.E.O.C.'S RULE WILL NOT PROTECT EMPLOYEES; IT WILL
PROTECT EMPLOYERS BY INSULATING THEM FROM LIABILITY WHEN THEY
IMPLEMENT ENLANCED BENEFIT PROGRAMS IN AN ILLEGAL OR
DISCRIMINATORY MANNER. SUCH A RULE OBVIOUSLY ENCOURAGES ILLEGAL
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CONDUCT.

THE SUPREME COURT'S RULINGS ON F.L.S.A. WAIVERS AND
INCORPORATION INTO THE A.D.E.A. HAVE BEEN LARGELY IGNORED BY THE
E.E.0.C. AND HENCE BY THE LOWER COURTS, ALMOST ALL OF WHICH CITE
THE E.E.0.C.'S RULE OR AN E.E.0.C. BRIEF IN THEIR OPINIONS.

(NOT SURPRISINGLY, A FEDERAL AGENCY'S INTERPRETATION OF THE LAWS

IT IS ENTRUSTEv 'O ENFORCE CARRIES GREAT WEIGHT WITH THE COURTS.
NONETHELESS, THE LOWER COURT OPINIONS ON THIS ISSUE - INCLUDING
RUNYAN - ARE FAR NARROWER IN ANALYSIS AND FACTS THAN TdE BROAD
E.E.O0.C. FINAL RULE AND HE 'CE DO NOT SUPPORT THE RULE.)

THE SUPREME COURT MADE CLEAR IN LORILLARD v. PONS THAT THE
F.L.S.A. SECTIONS CONGRESS CHOSE TO INCORPORATE INTO THZ
A.D.E.A. MUST BE GIVEN FULL FORCE AND EFFECT. IN BROOKLYN BANK
v. O'NEILL, THE COURT HELD THAT UNSUPERVISED WAIVERS UNDER THIS
F.L.S.A. SECTION ARE GENERALLY INVALID - ESPECIALLY WHEN NOT
OBTAINED IN NEGOTIATED SETTLEMENT OF PENDING BONA FIDE FACTUAL
DISPUTE. (EVEN RUNYAN, AND ALL THE CASES RELIED UPON BY THE
E.E.u.C. TO SUPPORT ITS RULE, RECOGNIZED THIS DISTINCTION AND
LIMITED THEIR HOLDINGS TO UNSUPERVISED WAIVERS OF BONA FIDE
FACTUAL DISPUTES. THE E.E.0.C. RULE IS NOT SIMILARLY LIMITED.)

1HUS, THE DEPT. OF LABOR DOESN'T SUPERVISE WAIVERS UNDER THIS
SAME SECTION EXCEPT WHEN SETTLING A FORMAL DISPUTE ALLEGING A
VIOLATION OF THE F.L.s.A. _IT DOESN'T CONSIDER ANY OTHER WAIVERS
TO BE VALID. UNLIKE THE E.E.O0.C., THE DEPT. OF LABOR ENCOURAGES
EMPLOYERS OBEY THE LAW AS THEIR BEST PROTECTION AGAINST LAWSUITS.
THE E.E.O0.C. SHOULD FOLLOW THE DEPT. OF LABOR'S PRACTICE.
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4
BY PRESUMING THE INVALIDITY OF UNSUPERVISED WAIVERS, THE IAW
DISCOURAGES EMPLOYERS FRUM_SEEKING WAIVERS IN NON-ADVERSARIAL

CIRCUMSTANCES WHERE THERE IS NO PENDING AGE DISCRIMINATION
DISPUTE, SUCH AS EXIT INCENTIVE PROGRAMS. SUPERVISION THAT WOULD

MAKE SUCH WAIVERS TECHNICALLY LEGAL IS UNNECESSARY, UNDESIRABLE

AND SUBVERTS THE INTENTION OF CONGRESS TO PROVIDE MAXIMUM
PROTECTION "O EYMPLOYEES FROM AGE-BASED EMPLOYMENT DISCRIMINATION.

THERE ARE MANY ADVANTAGES TO Ti...S. FIRST, IT INSURES THAT
EMPLOYEES DO NCT SIGN AWAY THEIR RIGHTS AT A TIME WHEN THEY ARE
Un+dLE TO DETERMINE WHETHER THEY HAVE BEEN DISCRIMINATED
AGAINST. WORKERS ARE ALSO PARTICULARLY SUSCEPTIBLE TO COERCION
AT THIS TIME. THEY MUST FACE ISSUES SUCH AS GETTING ANOTHER JOB;
TELLING THEIR FAMILIES THEY'RE OUT OF WORK; HOW TO PAY FOR THEIR
CHILDREw'S EDUCATION, ETC. IT'S HARD TO TURN DOWN CASH WHEN YOU
DON''T KNOW IF MORE WILL BE COMING IN.

SECOND, IT ENCOURAGES EMPLOYERS TO I AL WITH EMPLOYEES IN A
FAIR ANM EVEN-HANDED MANNER AND TO STRUCTURE VOLUNTARY AND
INVOLUNTARY SEVERANCE PROGRAMS IN A NON-DISCRIMINATORY MANNER.

THIRD, IT EVENS-UP THE RELATIVE POSITIONS OF WORKERS AND
EMPLOYERS. THE E.E.O.C.'S RULE WOULD LET EMPLOYERS MAKE A
UNILATERAL DECISION ABOUT THE VALUE OF AN EMPLOYEE'S RIGHTS AT A
TIME WHEN AN EMPLOYEE HAS NO WAY OF ASSESSING THIS FZCAUSE, IN
REALITY, THE EMPLOYEEZ IS BEING 'SKED TU WAIVE A PROSPECTIVE
CLATM. THIS IS UNPRECEDENTED.

THE FACT THAT UNSUPERVISED WAIVERS HAVE BECOME A TROUBLESOME
ISSUL NDER THF A.D.E.A., BUT NOT UNDER TITLE VII, HIGHLIGHTS THE

-t
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PROCEDURAL AND PRACTICAL DIFPERENCES BETWEEN THESE TWO LAWS.
TITLE VII RIGHTS ARE RARELY IMPLICATEL IN VOLUNTARY OR
INVOLUNTARY ENHANCED SEVERANCE PROGRAMS; A.D.E.A. RIGHT: OFTEN
ARE. TITLE VII WAIVERS ARE RARELY REQUESTED EXCEPT IN
ADVERSARIAL CIRCUMSTANCES, WHERE A DISCRIMINATION CHARGE OR
LAWSUIT IS »™TNG SETTLED; IN CONTRAST, A.D.E.A. WAIVERS ARE MOST
FREQUENTLY Re, JESTED IN CIRCUMSTANCES DEVOID OF A CHARGE OR
PENDING DISPUTE REGARDING DISCRIMINATION. BECAUSE OF THE
MAGNITUDE OF I .ESE SEVERANCE PROGRAMS, HYNDREDS OF THOUSANDS OF
EMPLOYEES CAN BE ASKED TO WAIVE THEIR A.D.E.A. RIGHTS IN ADVANCE
OF ANY POSSIBLE KNOWLEDGE OR EVIDENCE OF AGE DISCRIMINATION.
THERE IS SIMPLY NO COROLLARY UNDER TITLE VII.

CONGRESS CLEARLY HAD GOOD REASONS FOR CHOOSING DIFFERENT
ENFORCEMENT SCHEMES FOR THESE TWO LAWS.

THE RULE WILL ALSO SIGNIFICANTLY INCREASE PLAINTIFP'S
PROCEDURAL OBSTACLES. THE A.D.E.A. PRESUMES THE INVALIDITY OF
UNSUPERVISED WAIVERS; THE E.E.0.C.'S RUL® TURNS THIS ON ITS
HEAD. PLAINTIFFS AND CHARGING PARTIES WiILL BE PORCED, FOR THE
FIRST TIME, TO REBUT A PRESUMPTION OF VALIDITY BY PROVING THAT A
WAIVER WAS "KNOWING AND VOLUNTARY" BEFORE THEY CAN ASSERT A VALID
CLAIM. THIS IS AN ENORMOUS AND COSTLY BURDEN THAT MOST
PLAINTIPFS CAN'T AFFORD EITHER FINANCIALLY OR EMOTIONALLY.

THE E.E.0.C. ARGUES THAT ITS RULE HAS A NUMBER OF
PROTECTIONS AGAINST ABUSE OF UNSUPERVISED WAIVERS. THESE SO-
CALLED "PROTECTIONS" ARE OF MINIMAL HELP. BECAUSE EVIDENCE OF
AGE DISCRIMINATION IN LARGE SCALE TERMINATIONS IS OFTIN

ERIC
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UNAVAILABLE UNTIL LONG AFTER ANY INDIVIDUAL WAIVER IS SIGNED, IT
IS IMPOSSIBLE FOR THE WAIVER TO BE TRULY "KNOWING AND VOLUNTARY."
FURTHERMORE, FEW EMPLOYEES WILL HAVE REASON TO FILE A CHARGE WITH
THE E.E.O.C. ONCE THEY HAVE SIGNED A WAIVER, ESPECIALLY SINCE IT
IS UNCLEAR WHAT, IF ANY, ADMINISTRATIVE RELIEF THE E.E.O.C. CC.ULD
PURSUE ON THEIR BEHALF.
- EMPLOYERS ARGUE THAT THEY WON'T OFFER THESE PROGRAMS - OR
WILL OFFER LESS VALUABLE ONES - IF THEY CAN'T GET WAIVERS. THIS
MAKES NO SENSE AND IS CONTRADICTED BY THE FACT THAT, AS YOU HAVE
NOTED MR. CHAIRMAN, MANY LARGE COMPANIES OFFER ENHANCED SEVERANCE
AND EARLY RETIREMENT PACKAGES WITHOUT REQUESTING WAIVERS.
EMPLOYERS REALIZE SIGNIFICANT BENEFITS, INCLUDING GOOD PUBLIC
RELATIONS AND INCREASED EMPLOYEE MORALE. MOST IMPORTANT, AN
EMPLOYEE WHO LEAVES WITH AN ENHANCED BENEFIT PACKAGE IS LIKELY
TO BE HAPPIER ABOUT LEAVING AND LESS LIKELY TO LITIGATE THAN ONE

WHO IS SIMPLY TERMINATED. INDEED, THAT'S THE REAL REASON THESE

PACKAGES EXIST. THIS WOULD ARGUE FOR GREATER, NOT LESS, BENEFITS

IN THE ABSENCE OF WAIVERS.

VOLUNTARY AND INVOLUNTARY ENHANCED SEVERANCE PROGRAMS CAN

OFFER SIGNIFICANT BENEFITS TO WORKERS AND EMPLOYERS. HOWEVER,

LIKE EVERY EMPLOYMENT PRACTICE, THEY MUST BE CAREFULLY

STRUCTURED AND SCRUTINIZED TO ENS'RE THAT THEY DO NOT

DISCRIMINATE.

AND, SINCE ONE OF THE PURPOSES OF THE A.D.E.A. IS

TO "ENCOURAGE THE EMPLOYMENT OF OLDER AMERICANS," WE MUST EXPRESS

CONCERN AND SKEPTICISM ABOUT THOSE PROGRAMS THAT ASSUME OLDER

WORKERS ARE THE MOST EXPENDABLE. PROGRAMS NOT TARGETED OR
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KESTRICTED BY AGE CAN JUST AS EASILY ACCOMPLISH AN EMPLOYERS'
GOALS.
THE A.D.E.A.'S PROHIBITION AGAINST UNSUPERVISED WAIVERS IS
NOT DESIGNED TO ASSIST THE FEW EMPLOYEES WHO ACTUALLY CAN
NEGOTIATE THE TERMS OF THEIR SEVERANCE FROM THEIR EMPLOYER.
| THESE PERSONS ARE UNLIKELY TO SUE. IT IS THE MANY THOUSANDS OF
i EMPLOYEES WHO ARE UNABLE TO NEGOTIATE AND ARE UNAWARE UNTIL MUCH
| LATER THAT THEY WERE DISCR1MINATED AGAINST THAT THE LAW PROTECTS
-~ AND THAT THE E.E.0.C.'S WAIVER RULE IGNORES.

I STRONGLY URGE YOU 70 RETAIN THE CONGRESSIONAL SUSPENSION

OF THE E.E.0.C.'S WAIVER RULE.

rRic 163
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Senator METZENBAUM. Thank you, Ms. Brown, for a good state-
ment on behalf of AARP.

A number of courts of appeals have ruled that unsupervised

waivers of ADEA rights arc legal. Doesn’t this undermine your po-
s{:lign that the EEOC rule permitting unsupervised waivers is ille-
gal?
Ms. BRowN. We feel there are a num. .r of reasons why the
EEOC’s reliance upon these court cases is misplaced. First, in vir-
tually every one of these cases, the court relied either on the EEOC
brief or the EFOC’s proposed rule. Thus the reliance, again as you
indicated before, is bootstrapping, because in one of the most im-
portant cases relied on, the plaintiff was a labor lawyer and cer-
tainly knew his rights.

Second, the EEOC'’s rule is far broader than any of the holdings
in these cases. Every single one of .these cases arose in the context
of the settlement of a bona fide factual dispute. The courts’ opin-
ions were limited to waivers in these circumstances.

For example, the opinion in Runyan limited itself to waivers of
factual disputes and specifically refused to extend its holdings to
waivers of legal disputes.

In contrast, the EEOC rule would validate unsupervised waivers
in all circumstances, even when there is no pending dispute, and
would extend to legal as well as factual issues raised in any subse-
quent litigation.

It is worth nothing that when early retirement incentive pro-
grains are disputed, the issues are almost invariably legal, not fac-
tual.

Third, none of these cases involved early retirement or exit inter-
view programs, which is where the EEOC rule is intended to and
will have its greatest impact.

Senator METzZENBAUM. The EEOC says it does not have the re-
sources to supervise waivers under the ADEA. Is it your position
that Congress should appropriate more funds to + able the EEOC
to supervise waivers? If not, how can tie EEOC supervise the thou-
sands of waivers that are signed each year? Do you think it might
be possible to have in each local community some voluntary group
of lawyers, or some other way to have some supervision of these
waivers?

Ms. BRowN. We have not looked into that kind of a proposal.
However, we do not agree with EEOC’s cost estimate and especially
with the assumptions which they have based it upon.

As the Department of Labor has recognized when enforcing the
same provision, it i* not EEOC’s affirmative obligation to actively
supervise all waivers. Rather, the law simply tells employers that
unsv ervised waivers are unenforceable.

1..e EEOC should follow, we think, the practice of the Depart-
ment of Labor and refuse to supervise waivers that are not request-
ed in settlement of a pending charge or claim. This would send a
strong message to employers that they shouldn’t be asking for
waivers in nonadversarial circumstances. The only purpose for
zuch waivers 18 to insulate employers from liability for illegal con-

uct.

It cannot be emphasized more strongly that it is not the EEOC’s
Job to look for ways to protect employers. The fact that employers
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may offer cash or other benefits in exchange for waivers is irrele-
vant. An employer who discriminates shouldn’t be protected. An
employer who doesn’t discriminate is well-protected from litigation.

I'd like to point out that since the EEOC admits that it never su-
pervised any waivers, I don’t know how it quantified the costs for
now doing so. The EEQC should not assume that it will have to sit
in on thousands of individual neguiiations between employers and
employees. In addition to the reasons I have stated above, the hun-
dreds of thousands of workers who participate in exit incentive pro-
grams do not negotiate the terms of their severance.

Senator MerzeENBAUM. Thank you very much, Ms. Brown.

Our last witness, the cleanup hitter, is Mr. Dennis Vaughn, on
behalf of the U.S. Chamber of Commerce and the California Em-
ployment Council, Washington, DC.

You might tell us, Mr. Vaughn, where you are from.

Mr. VAucHN. I am from Los Angeles, CA originally, Senator
Metzenbaum, and I've been here in Washington for the last 3
years, practicing with my law firm.

Senator METZENBAUM. And do you want to state the name of
your law firm for the record?

Mr. VAuGHN. The law firm is Paul, Hastings, Janofsky &
Walker.

Senator METZENBAUM. I see it is in your statement. We are very
happy to have you with us, Mr. Vaughn. Please proceed.

Mr. VaucHN. Thank you very much, Senator Metzenbaum, for
the opportunity to appear before you here this morning. I can teil
that you very carefully read the testimony that all the parties have
submitted, including mine, based on your earlier questions, so I'm
not going to attempt to summarize the testimony. Instead, I am
going to go directly to what I think is the crux of the issue.

Senator METZENBAUM. May I just hold you for a minute? It is my
understanding that Ms. Brown is trying to make a noon plane, and
if she sits here, she is going to miss that plane. So Ms. Brown, if
you want to leave to catch your plane, please feel free to do so.

Ms. Brown. Thank you very much, Senator.

Senator MeTzENBaUM. And 1 apologize to you, Mr. Vaughn, for
interrupting you.

Mr. VauGHN. That is perfectly all right. Ms. Brown isn’t the first
person who has walked out on a presentation of mine. [Laughter.]

I want to turn to what I think is really the crux of the issue
here, that the Committee needs to keep foremost in its consider-
ation in deciding what should be done in this area, and that is
whether or not the Committee action in extending the moratorium
on the EEOC rule, if that’s what you elect to do, whether that will
be in fact counterproductive to the interests of older employees
who are involved in terminations from their employment. Now, the
reason | ask the question is this.

Under the law as it presently exists, as reflected by the decisions
of the five courts of appeals that have been referred to, an employ-
er and an employee may voluntarily enter into an agreemert rela-
tive to the termination of that employee’s employment, and that
agreement can provide enhanced benefits for the employee, and in
iaxchange for the enhanced benefits, the employer may seek a re-
ease.
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The question is, If an employer may not seek a release, what will
employers do? Will they continue to offer enhanced benefits? Will
they offer benefits that, although may be enhanced, are less en-
hanced than tiey are now? Or will they cease to provide enhanced
benefits?

Jow, your committee conducted a study, and you have referred
to some of the largest employers in the United States who indicat-
ed to you that they did not seek releases in connection with early
retirement.

I would pose the question whether or not the benefits they were
talking about, Senator Metzenbaum, were enhanced benefits. Were
they greater retirement benefits than the employees would have
been entitled to receive in any event under the policies of those
companies?

And if they were——

Senator METZENBAUM. Yes, they were.

Mr. Vauchn [continuing]. They were—then I would suggest
that—and I don’t doubt at all your survey—but my personal expe-
rience in representing employers in a variety of different industries
throughout the United States, both in the East and in the West, is
that increasingly employers are seeking releases where they pro-
vide enhanced benefits. Because we have an increasingly litigious
society, they see more and more claims of all sorts being filed, and
they realize that if they are going to give something more than
they have to under law, or by policy, then they should have some
assurance that litigation will not arise out of it.

And I'd like to give Mr. Graham’s case as simply an example.
Mr. Graham said that he received enhanced severance benefits of
$20,000. He said he also received an enhanced pension benefit of
$700 or $800, I assume per month. Mr. Graham is 55 years old. A
quick calculation, given his normal life expectancy, would indicate
that the total benefits he received that were enhanced, over tliose
he otherwise would have received, were in the vicinity of about
$200,000.

Now, that is a very, very significant added consideration by the
employer, and I don’t think it is inappropriate at all (kat the em-
ployer under those circumstances would request that a release be
signed, which is what it did.

The emplrver could have provided no enhanced benefits at all. It
could have climinated Mr. Graham’s option to consider whether he
wanted enhanced benefits in exchange for a release. It could have
said no enhanced benefits. Or, it might have created a reserve in
the event of litigation by reducing the amount, so it was $50,000
more, or $100,000 more.

But Mr. Graham benefited very, very materially. Remember, he
consulted a lawyer. He got the advice of his lawyer. The lawyer
told him it probably isn’t worth fighting, because whatever more
you might get wouldn’t be enough more to pay the lawyer’s fees
involved.

So he made a voluntary and know...g decision. He didn”. nke to
be put in that position, but the other alternative was to h « not
had that decision to make at all, to not have been granted “ r -
efits. And I think that is what will happen if employers canrot rely
on releases—either that, they won't give the benefits, or they wil'
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give them, but their effectiveness will be contingent upon the proc-
ess of supervision and approval by the EEOC.
| And while I have no empirical data, statistics, to prove how
| much that would add to delay, you can see that one case being
| processed here in the normal course has taken nine months. Now,
imagine if the EEOC were inundated with tens of thousands, hun-
dreds of thousands, of releases to supervise and review.
I see the red light is on, so if that is the indicator that I should
cease, I will do so. "
Senator METZENBAUM. You got the message. Thank you.
‘ | [Tlie prepared statement of Mr. Vaughn with an attachment fol-
ows:
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TESTIMONY OF DENNIS H. VAUGHN
OF BEHALF OF THE CALIFORNIA
EMPLOYMENT LAW COUNCIL
AND THE CHAMBER OF COMMERCE
OF THE UNITED STATES
BEFORE THE LABOR SUBCOMMITTEE
OF THE SENATE LAPOR AND
HUMAN RESOURCES COMMITTEE

May 24, 1988

Mr. Chairman and Members of the Committee:

My name is Dennis Vaughn. I am a partner in the law
firm of Paul, Hastings, Janofsky & Walker and I am testifying
on behalf of the California Employment Law Council ("CELC" or
"the Council”) and the Chamber of Comrerce of the United
States ("the Chamber"). I am grateful for the opportunity to
express the concerns of the Council and the Chamber about
possible legislative changes that would prohibit employers and
employees from settling age discrimination claims unless the
employee has first filed a discrimination charge with the EEOC
and the proposed settlement has been approved by the
Commission.

The CELC is a voluntary, non-profit organization
comprised of approximately 60 employer-members representing a
broad segment of California's employer community. CELC
members employ in excess of 400,000 C.lifornia employees.
CELC was formed for the general purpose of promoting the
common interests of employers and the public in sound govern-
ment policies, procedures, and laws pertaining to employment
practices.

The Chamber is the world's largest federation ol
business companies and associations. It represents approxi-
mately 180,000 businesses of every type throughout the
country, plus several thousand organizations, such as local
and state chambers of commerce and professional and trade
associations. The Chamber has a strong interest in the Age
Discrimination in Employment Act, 29 U.S.C. § 621 et seqg.
("the ADEA"), and in any amendment that might curtail the
ability of parties to reach settlements under the Act.

Both the Council and the Chamber are very concerned
about recent Congressional action that temporarily suspended
regulations promulgated by the EEOC whi=h had recognized that
employers and employees could settle age discrimination claims

oy
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without obtaining advance approval from the ¥~0C, provided
such settlements were knowing and voluntary. The temporary
suspension lasts through the end of fiscal year 1988, and
Congress presumably must now consider whether to let the
matter stand, with the result that the suspension concludes at
the end of fiscal 1988, or to extend the suspension or make it
permanent. The CELC believes that any extension would be
unwise because:

1) It would be contrary to established law govern-
ing settlements under the ADEA and similar statutes prohibit-
ing employment discrimination. i

2) It would be contrary to the interest that both
employers and employees have in negotiating settlements of age
discrimination claims. Such settlements often result in very
substantial payments to older employees &t a time when they
are seeking work and can most readily use the money. If
Congress provides that settlements and relerses will no longer
be effective without prior EEOC approval, most employers will
stop offering generous severance packages to laid off
employees in exchange for a settlement and release. Instead,
employees who are laid off will be forced to file a charge and
attempt to negotiate a settlement with their employer subject
to eventual approval by the EEOC. Such a settlement may not
be forthcoming, or if it is, years may pass before final
approval is obtained from the EEOC and the employee receives
any benefit from the settlement.

3) A further suspension of the EEOC's regulations
is not necessary to protect older workers. The EEOC's regula-
tions permit any employee to challenge a settlement if he
believes that he entered into it without the opportunity to
know and understand his rights or if he believes that he did
not act voluntarily in agreeing to a settlement. Even if the
EEOC finds that a settlement is knowing and voluntary, the
employee can still file suit and have the courts reexamine the
question of whether a settlement was knowing and voluntary.
The settlement is only effective if the EEOC and the courts
both conclude that it was knowing and voluntary.

I would like the opportunity to address each of these
three points in depth. Before I do, however, I would like to
point out that the debate on this issue has suffered somewhat
by the repeated reference to settlements not approved by the
EEOC as "unsupervised waivers." The settlements authorized by
the EEOC's regulations are not in any sense unsupervised. To
the contrary, if any employee has a complaint about his
settlement, he can obtain detailed supervision and review by
both the EEOC and the courts of the circumstances under which

-2 -
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the settlement ~as reached in order to make certain that the
settlement was knowing and voluntary.

I think it is also somewhat misleading to be talking
about waivers. A waiver usually implies that you are giving
up something for nothing and completely abandoning your
rights. As someone who has negotiated many such settlements,
I can assure you that this is not the case with age discrimi-
nation settlements. In many cases, to avoid the very substan-
tial expense of litigation and the uncertainties associated
with jury trials under the ADEA, employers are willing to pay
very substantial sums to avoid litigation. Settlements pro-
viding for severance payments in amounts equal to $25,000 or
$50,000 are common. Thus, we are talking here about settle-
ments, not waivers in the sense of giving up something for
nothing.

With this in mind, I would like to turn to my three
points:

I. Every Court Of Appeals That Has Considered The Issue
Has Correctly Ruled That Employers And Employees Can
Settle Claims Of Age Discrimination Without The Need
For Prior EEOC Approval Of Each Such Settlement.

The EEOC regulations in question have been attacked
as supposedly inconsistent with the ADEA because they recog-
nize that employers and employees can settle age discrimina-
tion claims without prior EEOC approval. When the EEOC first
considered adopting this regulation, the law on this question
was relatively unsettled. Since that time- however, five
courts of appeals have ruled on this issuc Every single one
of these courts has held that settlements and releases under
the ADEA do not have to have prior EEOC approval before they
become effective.*/ 1In two of these cases, plaintiffs peti-
tioned the Supreme Court for further review, but the Court
declined to hear the matter.

%/ See Valenti v. International Mill Services, Inc., 45 FEP

Cases 1054 (3d Cir. 1987); Runyan v. National Cash
Reqgister Corp., 787 F.2d 1039 (6th Cir.) (en banc), cert.
enied, 107 S.Ct. 178 (1986); EEOC v. Cosmair, Inc., 821 F.2d
1085 (5th Cir. 1987); Lancaster v. Buerkle Buick Honda Co.,
809 F.2d 539 (8th Cir.), cert. denied, 107 S.Ct. 3212 (1987):
Dorosiewicz v. Kaiser-Roth Hosiery, Inc., 823 F.2d 546 (4th
Cir. 1987).
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Opponents, howover, have continued to argue that the
EEOC must give prior approval to all settlements based on the
language of the minimum wage and overtime enforcement pro-
visions of Section 16(c) of the Fair Labor Standards Act,
which Congress incorporated by reference when it enacted the
ADEA. Every Court of Appeals that has considered this argu-
ment has rejected it. These courts have noted the substantial
differences between minimum wage or overtime cases under the
FLSA and discrimination cases under the ADEA. In FLSA cases
the factual issues are usua’’y limited to simple and straight-
forward calculation of the number of hours an employee has
worked and his or her rate of pay. There is little room for
factual dispute as to these issues and thus little justifica-
tion for the negotiation of rettlements. In age discrimina-
tion cases, by contrast, "the tactual issues frequently con-
cern determination of motive and intent." Runyan v. National
cash Register Corp., 787 F.2d at 1044 n. 8. 1In cases like
these, courts have found that requiring prior EEOC approval of
every settlement and release would be contrary to Congress'
stated preference "to encourage voluntary resolution of dis-
putes under the ADEA." 1Id. at 1045.

The vniform view of the courts is also reinforced by
the legislative history of the ADEA. When the statute was
enacted, Senator Jacob Javits, a leading sponsor of the legis-
lation, stated that an important objective was to avoid the
"delays which plague so many of our agencies, such as the EEOC
and the NLRB. The EEOC, for example, is already years behind
in disposing of its docket. Such delay is always unfortunate,
but it is particularly so in the case of older citizens to
whom, by definition, relatively few productive years are
left."*/

Likewise, Senator wWilliams argued that the Act shouid
allow the employee "to resolve the dispute himself or work out
a compromise with an employer."**/ The Act™s sponsors repeat-
edly emphasized the desirability of informal conciliation and

*/ Age Discrimination in Employment: Hearings on S. 830 and

S. 786 Before the Subcommittee on Labor of the Senate
Committee on Public Welfare, 90th Cong., lst Sess. 24-25
(1567).

%%/ 123 Cong. Rec. S. 17275 (daily ed. Oct. 19, 1977)
(statement of Sen. Williams) (emphasis supplied).
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Settlements, recognizing that "the best relationship is volun~
tary."*/

While the courts have decided that gettlements and
releases do not require prior EEOC approval in every case,
courts have examined settlements and releases carefully to
make sure that they have been entered into knowingly and
voluntarily. Thus, for example, in the Runyan case, the court
found that a release and settlement agreement was knowing and
voluntary because the employee who signed the release,

Mr. Runyan, was "a well-paid, well-educated, labor lawyer with
many years of experience in this area. Indeed, evidence in
the record suggests that [the employee] tried to take
advantage of [the employer] by taking the full benefit of a
reasonable and understood bargain, while attempting to part
with what he thought might be only illusory consideration in
return.” 787 F.2d at 1044.

A similar attempt to take the money, but renege on
the deal, was likewise thwarted by the court in Hand v.
Dayton-Hudson, 795 F.2d 757 (6th Cir. 1985). In that case, an
employee, hr. Hand, accepted $38,000 in exchange for signing
what purported to be a release of all claims against his
employer. What the employer did not know was that Mr. Band
had secretly retyped the settlement agreement so that it
preserved intact his claims for age discrimination and breach
of contract. After cashing the check, Mr. Hand filed suit.
The Court of Appeals dismissed the age discrimination claim as
barred by the settlement agreement given the employee's
"intentional fraud." 775 F.2d at 759.

These are the kinds of settlement agreements and
releases that the courts are enforcing and which they ought to
enforce. Interestingly enough, if Congress had amended the
ADEA to require prior EEOC approval of all settlements, both
Mr. Runyan and Mr. Hand would have been succesaful in their
efforts to take the money and sue.

II. The Challenged FEOC Regulations Merely Establish
Standards For Determining Whether Settlements And
Releases Are Knowing And Voluntary.

The EEOC's reqgulalions make no substantive change in
the law by recognizing that prior EEOC approval is not
required of every settl.ment. Instead, they reflect the

%/ Age Discrimination in Employment, supra p. 89 (remarks of
Sen. Yarborough).
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consensus view of the courts on this issue. The principal
effect of the challenged regulations, therefore, is to estab~
1ish standards for assessing whether Settlement agreements and
relaases are knowing and voluntary. In this regard, the
regulations are highly protective of the rights of employees,
perhaps too much so. The regulations provide that a settle-
ment and release will only be considered valid 1if:

(1) The agreement was in writing, in
understandable language, and clearly
waived the employee's rights or claims
under the ADEA;

(2) A reasonable period of time was pro-
vided for employee deliberation; and

(3) The employee was encouraged to consult
with an attorney.

The regulations also provide that employees cannot
release or settle matters pertaining to future rights. Thus,
an employer could not ask employees to sign an agreement
stating that in the future they would not be covered by the
ADEA. Similarly, a release is not valid if it 1s given in
exchange for benefits the emplocyee is aiready entitled to; the
employer must offer extra benefits or money co the employee to
support the validity of any settlement.

Finally, the regulations specify that settlement
agreements may not affect the EEOC's power to enforce the ADEA
or interfere with the right of an employee to file a charge or
participate in an investigation. Under this provision, the
EEOC has taken the position that an employee may challenge the
knowing and voluntary nature of a settlement agreement he or
she has signed and continue to reap the benefits provided for
in the challenged agreement. This seems unfair to me. If an
employee believes a settlement agreement is invalid, he or she
should not have it both ways by being allowed to continue to
benefit from the provisions of the challenged agreement. Be
that as it may, the EEOC's regulations should not continue to
be suspended for this reason. Problems of this sort can be
resolved on a case-by-case basis in the courts.

III. The ADEA Should Not Be Amended To Require Prior
EEOC Approval Of All Settlements And Releases.

Current legislative initiatives on this issue are
framed as a suspension or repeal of EEOC's regulations. But
this is not really what is going on. It is clear under
current law that ADEA settlements do not require prior EEOC

ERI

Aruitoxt provided by Eic:




175

spproval. Onder the guise of repealing EEOC regulations
however, certain groups are actually seeking to amend the ADFA
to change establishe’ law cn this isgue.

Indeed, shortly aftar Congress enacted its temporary
suspension of the EEOC's requlations, the American Association
of Retired Prisons ("AARP") filed a brief with the United
States Court of Appeal_ for the Third Circuit (copy attached)
in which it characterized the action of Congress as "recent
and unequivocal expressions of congressional intent that the
LDEA does not authorize the unsupervised release ~f ADEA
rights.” Brief at 4. AARP then arqued that- the yniform
holding of every court on this issue should be overru®ed
because "[i]n suspending the EENC's rule, Congress effectively
rejected the reasoning c¢f those cases upon which the rule is
premised.” id. at 10 n. 4. Thus, having failed to convince
the courts that prior EEOC approval is required of every
settlement under the ADEA. gioups like AARP are now essen-
tially asking the Congress to amend the statute on this point.

CELC and the Chamher believe such an rmendment would
be unwise and would hurt both employers and employees alike.
Such an amendment would impose a new layer of bureaucracy on
the settlement process. Employers and empl.yees would no
longer be permitted to sit down and settle age discrimination
claims, even in cases where both parties are represented by
counse.. Instead, all such claims and proposed settlements
would have to be submitted to the EEOC. No settlement could
be c..nsummated and no money would change hands until the EEOC
gave its approval.

This would substantially alter the current settlement
process. Suca settlements may take place in many different
contexcs, but one typical context is when . - empioyer is
closing its plant or reducing its workforce. In this situa-
tion, many employers will offer laid-uff employees a substan-
tial extra severance bonus, perhaps as much as §25,000,
$50,000 or more, in exchange for a n»>ttlement and release of
all claims arising out of the terminacion of their employment.

Such settlements substantially benefic the
employer. Generally, a financially strapped company that is
laying off employees can ill afford the expense and distrac-
tion of protracted litigation that may resul’ from layoffs and
plant ~losings.

These settlements also substantially benefit the
employees who are laid off. Usually, these settlements put a
substantial gum of money in the employee's pocket when he or

by
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she needs it most -- during the critical period following a
layoff when the employee must find a new job.

The EEOC's experience confirms that most laid-off
employees view the availability of an immediate settlement as
a plus, rather than a minus. In ar article in the Labor Law
Journal, EEOC CommisSioner Silberman recounted that:

(n Pebruary, 1986, the Commission reviewed
for possible litigation a number of claims
involving ADEA releases. In two claims
nresenting similar facts, the companies
~sere implementing reductions in force and
offering employees Severance pay in
exchange for releases of potential ADEA and
other claims. The consideration offered
was substantial: an employee with 30 years
of service who earned $25,000 a year, for
instance, wouid receive $28,846. The
releases were written in plain English,
recommended conSulting an attorney, and
jrovided time for careful consideration.

Our investigation revealed that
approximately 50 persons executed releases,
but only four wished to challenge them.
Under a rule that unsupervised releases are
per se impermissible, the 46 individuals in
these two cases who decided that they would
prefer to re~eive the cons.deration rather
than file a charge would have been deprived
of that option.

R. Silberman and . Bolick, The EE0C's Prorosed Rule on
Releases of Clai'3 under the ADEA, 37 Labor Law Journal 195,
200 (April 1986;.

Amending the ADEA to prohibit settlements that do not
have prior EEOC approval would put an end to thic mitially
beneficial prvcess. Employers will no longer offer generous
severance packages in exchange for a settlement and release it
the agreement in question js not valid beczuse it lacks EEQC
approval. Instead, most employers can be expected to pay
employees the Minimum tney are i. 11lly entitled to and to .ave
their remaining funds to be used for litigaling or settling
charges of discrimination that are actually filed.

Employees will be signilicantly hurt by such an

amendment. Instead of getting money up front when they really
need it, employees will have to file a charge and await the
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results of an EEOC investigation and the Commission's approval
of a settlement. Recently, the EEOC has come under attack by
Congress for difficulties it has experienced in handling its
caseload. Chairman Hawkins has stated that “"recent egregious
mismanagement of over 900 ADEA cases by the Commission has
caugsed public outrage and raises gerious concerns about the
EEOC's ability to effectively enforce the laws." Cong. Rec.
at ES563 (daily ed. Mar. 8, 1988). The Commission will find it
even more difficult to stay on top of its substantial backlog
if it has to carry out the additional assignment of reviewing
and giving its approval to every single one of the tens of
thousands of age discrimination settlements that are reached
in this country every year. Moreover, with such a daunting
work load, the process of obtaining Commission approval of
settlements can be expected to take years. Both this
Committee and groups who claim to represent older Americans
should ask themselves if it really makes gense to require
every ADEA settlement to be reviewed and approved by the EEOC
before any money changes hands, given the EEOC's current
backlog and lack of staff and resources.

Moreover, requiring the EEOC to review and approve
every ADEA settlement will not provide significant additional
protection to older workers. The EEOC's current regulations
already authorize employees to file a charge when they are
dissatisfied with the knowing or voluntary nature of a settle-
ment agreement. The validity of the agreement is thereafter
subject to careful scrutiny by both the EEOC and the courts.
Again, the Committee must ask itself whether it makes sense
for the EEOC to have io review every settlement agreement
under the ADEA, or whether the Commission should focus instead
on settlement agreements where the employee has a complaint.
while the former approach may offer greater opportunities for
the Runyans and Bands of this world -- sophisticated people
who know exactly what they are doing when they sign a r:lease,
the litter approach seems better calculated to protect
employees who really need to rely on the Commission.

Finally, one cannot help but be disturbed by the
paternalistic approach embodied in the suggyested amendment to
the ADEA. Unde: Title VII it is clear that minorities and

omen can settle discrimination claims without prior EEOC
approval, provided that such settlements are knowing and
voluntary. See, e.g., United States v. Allegheny-Ludlum
Industries, Inc., 517 F.2d 826 (5th Cir. 1975), csrt. denied,
425 U.S. 944 (1976). Nor is prior government approval
generally required of settlements in the personal injury
context. However, by passing an amendment requiring such
approval under the ADEA, Congress would be indicating that
older employees, virtually alone among potential p'aintiffs,
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must have prior government approval before they can settle a
claim. There is absolutely no hasis for such misguided
paternalism which can only hurt both employers and employees
alike.

CELC and the Chamber respectfully request that the
Congress reject any attempt to extend the current sucpension
of the challenged EECC regulation and any other attempt to
amend the ADEA to require prior EEOC approval of knowing and
voluntary settlements.

- 10 -
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Senator METZENBAUM. Let me ask you, does it bother you at all
as a lawyer—and I'm a lawyer as well—that Mr. Graham had to
opt for a position to quit, and to take early retirement? Because to
choose an alternative route would have meant that whatever he
might have rerovered would have been eaten up by legal fees. And
do you think t} at Congress ought to consider providing—maybe we
do now provide— for the allowance of legal fees to bring an action?
[Conferring with staff]. I am told that the law does provide for the
payment, but the question is what do you have in out-of-pocket ex-
penses? The cost of paying the lawyer until you win is very expen-
sive, and if you lose, then you realiy are hurting very badly.

Do you think there is some inequity there for the individual?

Mr. VauGHN. I think in terms of the ADEA’s provisions, Senator
Metzenbaum, which you focus on recovery of attorneys’ fees, they
are quite fair, because they permit the recovery of attorneys’ fees
to the plaintiff in one of these cases if he or she is a prevailing
party, and they permit the recovery of costs. And I think as a prac-
tical matter, there are many plaintiff’s lawyers who in effect
finance these cases; they don’t require payments en route until a
final decision, and so the employee is rea ly not out of pocket.

So I think Mr. Graham’s concern, quite frankly—he mentionad
it, but I was surprised he mentioned it, because if he thought he
had a meritorious case, he would have recovered attorneys’ fees.

Senator METZENBAUM. Let me quote from a recent Fortune mag-
azine article entitled, “The Down Side of Downsizing.”

In discussing the productivity risks associated with corporate
cost-cutting, the author states as follows:

Above all, say the managers who have been through the downsizing mll, the
people being let go inust be treated with respect, kindness and even solicitude That
sounds idealstic, but in practice it 1s less a matter of human decency than of hard-
nosed pragmatism, because the employees wno remain will be wa'ching closely to
see how the laid-off are treated.

How are waivers helpful in promoting the kind of good will re-
ferred to in Fortune magazine?

Mr. VAUGHN. I think, Senator Metzenbaum, because waivers are
applicable where emr .oyees are receiving enhanced benefits, that
the fac. of the enhanced benefits is very important and services all
of the purposes that you referred to in the quotation. And I would
agree with the quotation totally. I agree that employees who are
involved in a termination are going through a traumatic period,
and they ought to be treated with sensitivity. And I think the fact
that Mr. Graham was offered $200,000 in extra benefits demon-
strates that.

I don’t believe that requesting a waiver takes away from that.

It is very important tc note that an employee can sign a
waiver—Mr. Graham could and did sign that waiver—and he still
has the right to go to the EEOC and file a charge claiming that the
waiver was not knowing and not voluntary and did not otherwise
comply with the EEOC’s regulation. And if he doesn’t receive satis.
faction from the EEOC, he has the right to go into Federal court.

So _he has the right to obtain a review and a judgment, first by
the EEOC, and then by the court. And if either of them are of the
opinion that the release has not been knowing and voluntary, it
will be set aside. So he’s got more than adequate protections.

iag
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Senator MErzeENBauM. Well, I can appreciate the fact that the
enhanced benefits redound to the employee’s benefit. How does the
execution of the waiver affect that process? Why do we need it?
And how do you explain the fact that so many thousands of em-
ployees have been retired by major corporations in this country,
and they haven’t seen fit to use waivers?

Mr. VAUGHN. Senator Metzenbaum, I think that as there is more
and more litigation on issues such as this, employers become more
wary. I think they are less inclined to give enhanced benefits with-
out releases or waivers in exchange. I think their lawyers advise or
caution them to be careful, and that being careful would involve
getting a release if you are going to give added benefits.

So I think the effect is that there will be fewer employers doing
what apparently the employers you referred te in your statement
have done in the past.

Senator METZENBAUM. As I stated earlier, this is a quote from
our survey—one top corporate official stated, “Waivers could un-
dermine the atmosplere of good will that is essential to such a vol-
untary program.” He explained that the waiver request could dis-
courage participaiion by arousing needless suspicion among em-
ployees.

Would you challenge that statement?

Mr. VaucHN. ] think if it is improperly handled, that statemem
could be correct, and I think it depends on how it is handled, and {
would never counsel a client to handle it in a way that would cause
needless unrest and confusion and uncertainty.

I think the first witness who testified, that in that case the situa-
tion was not handled to perfection.

Senator METZENBAUM. Mr. Vaughn, thenk you very much for
your testimony.

I think the witnesses have been particularly helpful today. I
think the testimony nhas been very balanced. I appreciate your
being with us, Ms. Clauss, and with your past experience, your tes-
timony is particularly incisive and helpfu!.

At this point, I would like to insert in the recor¢ written materi-
als describing voluntary exit incentive programs offered by a
number of companies in recent years. These materials, submitted
to subcommittee staff by IBM, AT&T, Union Carbide, and Polaroi *
are examples of exit incentive programs that do not seck any
waiver of employee rights.

[The matcrial referred to and additional material supplied for
the record follows:]
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Katherine A. Hagen
Pubic AHais
Oirector and Attorney

hay 12, 1988

Mr. James J. Brudney
Chief Counsel -
Senate Labor Subcommittee
608 Senate Hart Office Bujilding
Waskington, DC 20510-6300

Dear Jim:

Suite 1000

1120 20th Street N W
Washington DC 20036
202 457 3838

Enclosed is the AT&T Transition Protection Payment Plan,
which was made zvailable to management employees in salary grades
1 through 11 as long as they were not designated as *"Retained
Fiployees,” during specified periods of time in 1986 and 1987.
Each department had a different time period so that the force

reduction under this plan occurred gradually. There was no
requirement uxder this plan.

waiver

Additional information is forthcoming, but this may be a

start for you. I hope to get the rest to you tomorrow.

Sincerely,

. ) ‘
dgp {lttigc—’\ A An &
Enclosure
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I hereby sdopt the amendments to the ATET Transition
Protection Payment Plan (TPPP) which are refleoted in the
sttached copy of TPPP. Each smendment ghall be desmed effective
on the date of its initiel implementeticn, an’ any actions
previously taken in conformance tharewith ere hereby ratified.

I hercby euthorise the Senior Vice President - Personnel of
AT&T to make amendmente to the Transition Protection Payment Plan

as he/she desme eppropriste.

Charles Marshsll
Vioce - Chairman of ATET

Date: 3/19/87
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ATAT TRANSITION DROTECTION PAYNENT PLAN
AND STMMARY PLAN DESCRIPTION

QUERVIEM

The ATAT Transition Protection Paymant plan ("The
Plan") is dasigned ¢o Provide epecitied eeparstion payments to
Ranagesent employses who have baen designated es other than o
"Retsined Bwployee” Pureuant to the terms of the ATAT Force
Kansgement Guidelines and who, in svcordance with the Force
Management Guidelines, either (1) alect to termirate their
smployment or (ii) ere designeted by the Company for
involuntary termiration. the ATET Foroe Manegement Guidelines
-nm-unoem-nmmsmumum. Any
deterninetions nede under or pursuant to the ATAT Force
Menegement Guidelines shall not be subjsot to the provisicns
of or any reviev under this pian.

YR oF MaX

Under the definitions of the Exployes Retiressnt
Incose Security Aot of 1974 (ERISA), tus Plen is olessified se
¢ velfere plan for purposss of providing e epucified post-
smploysent payment.

=1a
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RARTICIPATION

An esployee is a partioipant in the Plan if he/sha
{1) is a regular full or part-time managemant employee with ut
least oix monthe net oredited servics (including an smployae
vho is receiving dieability benefits or is on a leave of
absence vith guaranteed reinstatesent rights) in salary grede
1 through 111 (or equivalent salary gradas or pesitione),

(1) 4s not designated as a "Retained Employss” under the
ATET Porce Nanagams .t Guidelines, and (iii) daring a time
period speoified by the Company, either (a) elscts to
terminate employment voluntarily in sccordance with the ATT
Yorce Nanagement Guidelinee or (b) is involuntarily terminated
fros employment by the Company in acoordance with the AT&T
Force Management Guidelines.

Individuals vho are designated as "Retained
Eaployees™ under the ATST Force Management ZJuidelines shall
not be partiol-ants in this Plan nor eligible for any paymente
hereunder. BEuplovesg Vho terminate emplcyment or whose
eEploymen inat for any other r

dated r_und ) 4 ATET Yor

t @ part

or e for .

The [title of officer) of [name of company], with the

concurrence of the Senior Vice President-Personnel of ATIT,

iManagement uz:oycﬂ in ealary grade 11 vho are
partioipants in the 1544 ATsT Stock Option Plan are not
;ﬁguh to partioipate in or receive any paynent under thie
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datzraines if and when the Plen is to be epplied and to what
positions and groups of euployees the Plan is to be epplied.
ELIOTIILITY

In order to be aligible to receive benefits under the
Plan, an esployes must: ’

. be e partioipant in the Plan;

. irrrevocably offer, 'in er befors tha dete speoified
in the particular Plan iuplementation, to voluntarily
sever his/her employment with the Company or be
designated by the Company for inveluntery terminstion

in accordanoce vith the AT4T rorce Nanageament
Guidelines; gnd

e eotually torminets his/her employment on the data(e)
Tequirel by the perticuler Fian implementstion or on
¢ date ecoeptabla to the company.

Limitation on Tota) Nusber of Fertiofpants. If more

than the maximum esceptable number of perticipants (es
determined by the Compeny) offer to sever their employnent
volunterily, selection o? employees vho BAay voluntarily
terainats employment end receive Plan benefits vil) be based
on descending order of net oredited service.

Rafusel of Ancther position. No partioipant ehall be

eligible for ¢ payment under this Plan i¢ he/she has deolined
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to accapt a lateral, loocal position (eame salary grada ana
eant ganaral geographio area as tha eaployas's ourrent
positicn) offared to hia/har during the etaffing procass under
tha ATET Forca Management Guidelinae and has baan dasignated
for teraination by tha Company. For purposas of thin
previelon, a local position ie one vhich would not Qualify an
enployes for the Company's ralecation prograa.

PLAM BENRYIT)

Amount of Severgnce Pay. A Plan participant who e
eaparated uider the provieions of tha ATET For.a Nanagsasnt
guidelinas, aither voluntarily or pursuant to a Company
designation of involuntery termination, will be provided with
e saparation payment in an amount equal to the participant'.
annual coversd compansation (ae dafined belov); provided,
hewvaver, for asployess vith less than 20 yaars of nat credited
essrvice, tha amount of the severance payment shall be reduced
5% for aach full or partial year of net uredited eervica less
than 20 ysars. Yor any participant who hae betveen ¢ monthe
and 2 yaare of net oredited ssrvice, ths severance paysent
vill equal B% of annual coversd compensation. Tor example, if
a partiocipant hae 20 or mora yeare of net credited sarvice and
hie/her annual covered compensation ie $850,000, the separation
paymene would be $850,0007 for a partioipant with 12 years of
nat oradited ssrzvios and covaered compensation of 950,000 a
yasr, the essparation payment would bs §30,000, computed by

.
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subtraeting from #50,000 the product af 408 (i.a. S%
Bultiplied Dy 8§ yesrs) and $30,000,

€ od naation. For purpoass of the Plan,
. snnual oovered oompensation ahall mean thoss items sa act
gorth and defined as followvs:

e Bage Salazy - annusl baaic rate of pay in effeot ae
of the dats of the employss's terminstion;

e fpscial Merit Avard (“SMA“) - the largest of any lump
Sua paymant made vithin the 12 month pericd
immedistely preceding ths dats of tersination and

granted to an employss for purpoass of reoognising
&nd revarding suoh individusl's performancs for the
Year preoceding the date the SMA is grantsd)

° A2id Differential - a epecifio amount, annuslized and
22 in effect on the date of the employss's
teraination, expresasd in dollara or as a paroantage
of bass selary peyable to employesa vorking in
detfined work locations in order to rscognise
relativsly higher living coata in sush locationa.

Second Amendment/SMA
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ror oiployooo on an incertive oompeneation preogr.
(9,4,, marketing incentivs cozpereztien), sanual ooverad
compensation ghall squal the amount of the bass salary,
epecial merit avard, area differsntiale and incentive
compeneation paymentn actually paid in the 11 sonth pariod
ending on the last day of the second month preceding the
declaration of surplus relating to any such employes.
Bxoapt for thoss items listed and desoribed above, no -
other payment or item of incoms or ooapensation shall bs
inoluded in the term "annual covered compensation® under the
Plan., TYor part-tizs ma.\gement saploysas, the ourrent annual
basio vage rats vill be pro-rated on the basis of the
relationship of actual hours vorked to normal full-tisme

service.

Ee3 Credited Servigs. For purpos-s of oalculating
the Plan payment, net oredited eervice is a partioipant's tern

of exployment, vhioh includes the current period of a
partioipant's continuous servics as well ae any pariods of
prior ssrvice that have been oredited under the Company's
bridying of eervice r-les.

-g=
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Tax Withholdind. The amecunt of sny seperation
peyaant is subjsot to the withholding of fedsrsl, state and
local taxes at thes tima of payment and will be reported on
IRS form W-2. NKowever, an employes's total antitlement to
esparation pay will be subject to FICA (ecoial escurity taxes)
and FUTA (unemployment taxcs) as of the date the Company
notifies an employas that his/her offer to voluntarily
terninate has Deen accapted or as of the dete the Company
notifiees an employes that he/ehs will bs inveluntarily
terninated.

Entitlemsnt to Psymont. Any smcunte payabls under
the Plan Telats eolely to a partioipant's teraination from

ssployment and are not related to a partioipant's prior
ssrvios with ATET or any eubsidiary or affiliated company. A
partioipant's right to receive any paymants under the Plen
dose not mature until euch partioipant has terminated
‘employment either voluntarily or involuntarily in aceerdance
with tha terms of the Plan and the ATLT Force Nanagsaent
ouidelines.

Paysente Upon Degth, Disspility or Lesve of Agence.
12 s partioipant has died prior to tha apecified termination
date, NO payments vwill be made under ths Plan to the
partioipant or the partioipant's hairs eor estats. If a
partioipant dies after terminating service but bafere all

First Amendment/TW
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paysents are made, eny remeining peyments will be mads to the
pertioipentie gpouss or, ig the pertioipent lee'es no
surviving epouss, the perticipent's esstnte in ¢ eingle lusp
SGuR 68 a0On as precticable efter the perticipent's desth,

If an employes is on dieadility benefits or a lesve
©f abesncs witn & right to gusrantaed rsinststement et the
time of becoming e yartioipant in tha Plan or prior to
terainating employment (either volunterily or invelunterily)
under the ATIT Foros Managessnt duidelines, any psyments under
the Plan to such & partioipent ehall be computed and peid ae

followe;
le on e shsanos wi sgante
of rejnstetement: No peyment will be peyable until

srtar the enployss's employment ie formally
terninated in socordenos vith sither the employss's
slection or the deeignation of tuzltnoéten by the
Compeny under the ATIT Force Mansgement Quidelinee.

REployese on digability benafites No peyment under

this Plan vill be payadls until the employes's
exployment ie formally terminated in gocordence with
aither the employss's slestiocn or the deeignation of
-armination by the Company under the AT4T Porce
Nanagement Guidelines, and any ssperetion peyment
othervies payable under this Plen ehall be reduced by
the full smount of eny disability benefite paid,

O
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under any disability plan maintained by tha Company,
subsequent to the date of ths employea's terainaticn
from employmant or the date the esployas's employment
would have terminated if he/she had not bean
disabled, and no saparation pavmant shall be paid
until the full amount of the offsat can be computed
(9.9, after all disability payments have baen nade) .

a

METNOD OF PAYMENT

YoluntAry Separation. A PFlan participant vho
irrevocably slacts to terzinate employsent voluntarily will,
at his/her election at the time of the slection to terainata

employment und subjeet Se approval of the form of payment by
the Company, be required t2 irrevoadbly salect and vill be
paid in accordance with ons of the following methods of

paynenti
1. lump sum paysent paid in full on or about the
girst dsy of the second menth following ths
month of terainstion.
Por terminatiens which ocour in 1986, lump eunm
payment vith payment defarred until on or about
January 30, 1987.
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Lump sum peyment with payment deferred until on
or sbout Januery 30, 1908 or in ths caes of any
eligible termimation which tekes plecs in

1900 or thersefter, January 30 of the celender
yesr following the yeer of tarmination.

Strean of peyments - squal monthly peymente in
An amount squsl to the participent'e sonthly
basio eelery cver s paricd beginning es of the
firet day of the eecond month folloving the
sonth of termination and lesting until the
Pertioipant'e ssverance peyment is exhausted.
Strzean of psyments (only for eRployese who ars
entitled to & payment aqual to ona Year's annuel
oovered coapensstion) - equsl nonthly paymants
over s period of 24 months beginning es of the
firat dey of the second month following the
sonth of teraination.

Sonpany Designeted Terpinetion. A Plan perticipent

vho is terminated involunterily in socordancs with the
Company's deeignation will be peid in e eingle lump sus
paymant on or about the partioipent':s separstion dete (or es
eoon thereafter es is precticabls). Such pertioipant is not
61igibls to elect any of the othsr metheds of paynent offered
to partioipents who elect te esparate eaployment voluntarily.

elle
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ISAIRITVAR

If a participant is re-employed by ATIT or any
affiliated or subsidiary company within the same oontrol group
of oowpaniees as ATAT, or any othe: company that partioipates
in the same pension plan or plans as ATET or with respect to
vhich ATET has an interchange agreesant ¥y which the
partioipant is covered at the time of ressployment, any
remaining seperation payments vill ceass vith the date of .
reamplcyment. If & participant vho has received a lump sum
paysent is reemployed within the period covered by such lump
sus payment (up to ond ysar), the individusl vill repay to
(name of company] the equivalent of the remaining months'
nyun'tl. Yor exampls, if the partioipant is granted a year's
separation pay and receives it in a lump sum and is re-
enployed after 9 months, the equivalent of 3 sonths'
separation pay must be repaid to the (name of company}. (fea
last columi of "Caloculation® chart on page 7).

Notvithstanding any other provisien ef the Plan, ig,
o8 deterained by the (nama of committes], partioipant fails to
continue to fulfill his/Mer legul obligations not to disoloss
Company prepriastary infermation, any remaining unpaid
sepazation payments shall autematically cease and be
forfeited.
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AL, LI7E T cxX, oTHER 3 s
Certa.n other benetits vhich an amployss is normally
eligible to receive as an active employss of the Cempany shall
be oontinued undar the terss and for the period ae speoitied
balowi
¢ jedical Expense Plag
= For employsss vith at least five years ters of
‘pynnt = Company vill pay for ceverags for
after month in which omployes terminatss

ployss may oontinus coverage for an
additienal § months by paying group premium gor
covarage;

= Yor employser with at least one year but less than
five years tera of employment - Company will pay
for ooverage for 3 months after sonth in which
employes terainatos and employss may continue
oceverags for an additionsl § months by paying group
preaiua for coverage;

= For employess vith at lesast & months but less than
1 year term of essploynsnt - employse may continue
ooverage for up to 12 months after month in which

esployes terminates by paying group premium gor
coverags.
«lje
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Rental Expenee plan
~ Eaployes may continus plan coversge for up to

3 months efter month in which eaployes tsrainates by
paying group preaiun.

2asic droup Life Insurance
= Coverage will continue, at Company expenss, for
¢ months efter month in which employse terminstas.

fupplensnta) groun Life

= Employes mCy continue plan coversgs for up to
¢ monthe sftsr sonth in which eaployes terminetes by
peying group premium.

Pependent Groud Life

- Zaployss may oontinue plan ooveregs for up to
3 monthe efter month in which esployes terminstes by
paying group presius.

(Plesse note that, effective January 1, 1887, osrtein
of the rules regerding an eaployss's righe ¢o oontinue,
et hie/her own expenss, medical or dental coversge may
be changed in ecoordance with the !rwhtom of the
federel Consolideted Budget Reconcilistion Ast of 198¢.
Affected empleysss will be informed of such changes if
and vhen they becems &pplicadls.)

elfe
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Other then es extended, ss est forth above, either et Company
or smployse expenss, sll Ooverages ceses et the end of the
sonth ef the eaployss's terminetion. Notwithstanding the
above provieions for extension of oartain group medicel,

. dentel or life insurence covereges, eny such coverages will
sutomaticelly terminate upon an individual'e beccaing eligible
for group ceversge under encther Plan of any other employer or

4 other orgenizetion or upon the feilure of an individual to pey

¢ required premius.

Extenaion of coverege for individuale who retire on }
service pension under an ATAT pension plan ehell be in
eccordence with the provieione which noraally epply to service
penaionere,

The provisions regerding nedicel, dentel and 1ife
insuranos ocovereges eet fortn ebove ere desoriptive only end
ere not pert of nor eubject to eny provisions of this Plen,
inoluding eny righte of oleim and review. Yor e description
of the edminietretion of or rights of participents under eny
of the Company's medicel, dental or life insurence prograns,
Plesse occnsult the booklate describing euch plane which heve
previously been distributed to participants.

RLAX_ADNINISTRATION

American Telephone and Telegreph Company is the plen
edminietrator of the Plan. ATAT has delegeted edminietretive
euthority and responeibility to the ATHT Employess' Benafit
Committes and to each of its subaidiery companies wvhich are

18-
-
-
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coversd by the 'nun for the employess of sach such subsidiery.

Yor employeas of {name of subsidiery), (name of subsidiery,

eddress, tel. no.) solely edminieters thie Pian tarough ths

(efficexr of subsidiery). The Senior Vice President =

Parsonnal of ATST is the named fiduciery of the Plan and the .
(officer of subsidiery] is the named fiduciery who, with the

conourrence of the ATAT Benior Vice President = Personnel,

mkes deterninstions concerning when and to whet positions er ’
groups eeparetion payment(e) should be made in [nams of

subaidiary]. The ATAT Employsss' Benefit Committes ie tha

named fiduoiary which ie to efford a full and feir reviewv of

eny deniel of s olein by the [officer or the Bensfite Raview

Committes of eubsidisry) for ssparation payments under the

terms of the Plan. All determinetions of the ATAT Emplcyess'!

BSenefit Committes ares conolusive and ere not subject to

further reviev. Any named fiduoiery or any fiduoiery

designated by & naned fiduoiery may dele jate any

responsibilities hereunder.

«lf=
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2LAN RECORDS
The Plen ia identified by the following number under
Internal Revenue Jervios rulea:

) 13-4924710 asaigned by the IRS.
) _338 aseigned by ATeT.

€0 AN D
ATET reserves the right to make changes in the Plan
from time to time or to terminate the Plan at any time. Such
changes or terainetion of the Pplen vill not effect o
pertioipant'a right to any benefit which he/ahe way have
previocusly become entitled to recaive.

BLAN_DOCUMENTS

This docusent ia both the Summary Plen Dasoription
ard the official Plan document which regulatea the operstion
of the Plan. Plan perticipante ars entitled to axamina,
without charge, Plan documants and the Annual Report, if any,
8 required by Federal lav. Thess dooumants ere eveilabla for
reviev et [locacion]. 1If partioipa.its ars unable to exasine
thess dooumenta thers, they should wri.e to the Seoratery of
the Banefits Reviev Comnittss et the apove eddresa, specifying
the documents to be examined and the Company work laocation at
vhich they vish to examine them. Copiss of suca documenta
will be made aveiladble for examiration et the work locetion
within 10 daya ;£ the date the request is receivez.

el7e
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At eny tine, partioipents may request copies of the
Plan doouments by writing to; (name or title end eddress},
They vill be charged & resscnable fee for copies of the
documants requee:ed, unlses Federsl lewv requires that th.
documents de furnished vithout charge.

SOBT OF PLAN
The entire cost of the benefite under the Plan ie
peid for by the Coxrany.

-] rI
Peynents are paid directly by the Company.

LEGAL SERVICE

Process can be eerved on the Plen or ths Company, ee
Plan Mdainietretor, by directing euch legel eervice to
(name or title and eddress).

MSIGOENT OF BRUNIITS

Assignment or eiisnation of any benetfits proviled by
the Plan will no* be permitted or recogniaed except as
othervies suthorised by lav. This means thas, except as
required by lev, benefite provided under the Plan may not be
e0ld, eesigned or othervies transferred by e participant.
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ARNEPIT CLAIM AND APYEAL PROCROURES

SLAIM _PROCEOURE

Any smployss who i3 a participant in the Plan, or a
person duly authorized by a partioipant, may ¢ile a olaiam in
vriting for b aefits under this plan if the participant
be...- 98 he/she has besn treated unfairly under the Plan,

Such olaim may only relate tc a matter under the Plan rnd not
any matter under the ATIT Force Nanagement Guidelines or any
other Company polioy, practice ar quidelines,

The written clais should be siézt to [name of
committes at subeidiary or title of officer and addresa), The
vrittan clais should be aent within &6 diys of the date o2 the
alleged unfajr treatment, or occurrence of other facts glving
rise te the clainm,

. If the olaim is denied, in whole or in part, the
oleimant will rucsive vritten netice from (name of cemnittee

‘or titls of efficer), including the apecific reason feor the
denlal, within 90 days of the date the claim wus received.

In (one caees, mers than 90 days may de needed to
ke 8 decision. In suoh cases, the olaimant will be notified
in writing, vithin the initial 90-dzy period, of the reason
nore tise is needed. An additional 90 days »»y be taken to
make the decisien {f the olaimant is sen: suoh a notice. The
extension notics vill show the date by which the deoieion will
ba sent.
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APPRAL “WOCEOURE

The Appeel Procedure whioh follovs gives ths rules
for eppealing a denied cleis.

A clilmant may use this procedurs if:

. no reply et ell is received by the cleimant within
90 days efter £iling the claim?

] ¢ notice has extended the time an edditional 90 days
and no reply is received within 100 days efter filing P
the clais) or

. wvritten deniel of the oleim for benetits er cther
satters is redeived within the preper time limit end
the claimant wishes te eppesl the written denlel,

If o oleis for benetite is denied, in whole or in
part, sither expressly or by virtue of the participant not
having received e reply, the participant, or other duly
authorised person, may appeal this danial in writing within
60 days after the denial is or should have besn received.
written request for seviaev of any denied olaia sheuld te sent
directly to the ATIT Enpleyees'! Banstit Committes at
850 Madison Avenus, New York, Nev York 10032 (Rm. 1023),
Attn, Secretary, ATAT Empleyess' Benstit Committee, vhioh
serves as the final reviev committee under the Plan fer ell
partioipants. Unless the ATAT Eapleyees' Jenefit Cemmittes
sends netioce in vriting that the clein 4is a speoial case
needing more time, the ATAT Buployees' Benefit Committes must
oonduct & review and decids en ths ajpeil of the denied cleim

CH
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within €0 days after receipt of the written Tequest for
Teviev. 1In special cssss, requiring more time te make a
deolelion, the ATAT Ewployess' Benefit committes will send
notice in writing that thers vill be a delay and give the
Teasons for the delay. In such cseee, the Reviev Committss
may have 60 daye more, a total of 130 daye, to saks its
decieion.

If the claimant eende & written request for reviev of
8 denied claim, the olaimant hae the right toi

1. reviev pertinent »lan documente which BAY be

obtained by following the procedures described _
in this Summary under *rlan Documarits®, and

3. eend to the ATET Employees' Benefit Committes, a

written ntateaent of the iseuse and any other
doounents in support of the olaim for benetite
oFr other aatter under review.

The ATST Bmployess' Benefit Committes's deoieion
shall be given the claimant in writing within 60 days or, if
axtended, 1320 days, and shall includs specifio reascns for the
deoleien. If the ATAT Employess' Banefit Committes doss net
9ive its deoleion on review vithin the appropriate time epan,
the olaimant may consider the olaim denied.

2leass pote that thes plan requires that o partioipant
Ruzsue all the olein end eppeal rights desoribed above before
sesking any other ledsl vecourse regarding olaime for

henetits,

ojl=
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All employass eligible fer bansfits under thies Plan
ere plan participants. As a partioipant in the Plan you are
entitled to ocertain rights and protections under ERISA. ERISA
provides that ell Plan partioipante shall be entitled to:

1. Bxamine, without ehargs, at [location] and
oepias of ell documents f£iled by the 2lan with
the U.5. Departaent of Lador, such ees deteiled
annual reports.
obtain coples af ell Plen documents and ether
Plen information upon request to tha [title,
addrase]. A reasonadle fas or charge may be
isposed for such coples.

In eddition to orseting righta for Plen psrtioipants,
IRISA imposss dutias upon tha people who ere responsibls for
tha operation of smployes banafits plans. The pecople vho
apérate thls Plan, callied *fiduolaries® of the Plan, have a
duty to do eo prudently and in the intorest of all Plan
pertioipants. MNo ens, including a participant’e employer or
union or any other psrson may fire or otherviase disoriminate

sgainst a partioipant in any way for the purpcea of prevanting
e participant from obtaining e benefit or exercleing righte
undar ERTEA. If any olaim for a Plan benefit ie denied, in
whole or in part, the persen vhose olaim vas denied must
recaiva a vritten explanation of ths reasons for tha denial.
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Such & person has ths right to have (name of committee or
titls of officar] and/or tha AT4T Employass' Penafit Committss
zaviev and reconsider that olaim (sas seotien entitled
“Benetit Claim and Appeal Proceduras®) .,

Undar BRISA, thare are staps to taks to enforce -tha
abova righta. PFor inatance, if matarisls from tha Plan are
requsated but not recaived within 30 daya, ths person making
ths raquast may f£ila suit in a fedarsl court. In such casss,
tha oourt may requirs ths Company te provida the materiels and
pay that paraon up to $100 a day until the materials are
raoalved, unlass thay wara not sent becsuse of reasons beyond
ths oontrol of tha ocmpany. Anyens whoss olaim fer benefita
ia denied aftar final reviev or ignored, in whols or in part,
may f£ila sult in e stata or fedarsl court. Anyons who is
disoriminsted egainat for asaarting rights under the »lan may
saak assiatance from the U.s. Department of Labor er may file
ault in s feda... court, but an sotion relating to e oleis for
banafits may not be fiied prior :0 sxhausting the olaim and
sppaal procedurs under the Plan. The court will decide vho
vill pay court costs and legsl fees. 3if that person is
Succasatul, the court may order the party that vas sied te pay
thaaa costs and fees. If that perscn loses, ths ocourt ay
ordar him or her.to pay thase costs and fses if, for axampla,
it finds that the olaim vas frivelous.
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Anyone who dae questions about the Plan should
contact the (title, locetion). Anyons who has questionsg abeut
this stetenant of partioipants' rights, or sbout rights under
ERISA, shou)d contect the nesrsst Areses 0ffice of the U.S.
Labor=Nanegenant Servicee minueneton,. Depertaent of Labo:.

LY I L]
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Kstherine A. Hagan

5/13/88

MEMO TO: Jim Brudney
FROM: Katherine Hagen

Jim:

Enclosed is additional material
on AT&T's TPPP as promised.

KAH

Room 89-1000

1120 20th Street NW
Washington DC 20036
202 457-3838
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EMPLOYEE COMMUNICATION PACKAGE

WELIGIBLE" 8TATUS
PACKAGE CONTENTS
Employment Contract Disclaimer
Executive Summary of Force Management Program (FMP)

Transition Protection Payment Plan and Summary Plan
Description (SPD)

FMP Questions and Answers
Transition Protection Payment Plan Election Form
FMP Declaration Timeline

Overview of Benefits Associated with the Force
Management Program

- Benefits Associated with Force Management Program

- COBRA Benefits

Pension Information and Calculation Worksheet

Transition Leave of Absence Description and Election

Form

Ca.'2er Transition Program (CTP)
- Description

- Application Form

- Directory of Coordinators
Resource Directory

Jobs Access Hotline Brochure

Receipt of Documents Verification Form

va
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EMPLOYMENT CONTRACT DYSCLAIMER

The documents in this package are not a contract
of employment and are not intended to create, no. should
they be construed to creatz, any contractual rights, either
expressed or implied, between the Company and its employees.
The employment relationship is by mutual consent and
employeee have the right at any time to terminate the -
employment for any reason. The Company reserves the right
to terminate employees on the same basis, unless the terms
of an applicable collective bargaining agreement provide
otherwise, regardless of any statements, writ:en or oral, by
the Company, or any of its employees or representatives
which may seem to be to the contrary. The practices and
Procedures described in the document in this package are
guides for managers and may be changed, altered, modified or
deleted at any time, with or without prior notice by the

Company.

F,)
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MANAGEMENT SOMARY OF THE FORCE MANAGEMENT PROGRAM

(This sumary provides a brief overview of the Forve Management

Program, the program’s pu-posse and scme of the steps required in its
implemsntation. A more casplete description is available in the Transition
Protaction Payment Plan and answers to specific questions are available

in the questions and answers provided in the employee cammmication package.
Employess with additional questions should contact their supervisor or the
regional parsamnsl department).

Tha Force Managemant Program was developed to address the business picblem
of foroe imbalances resulting from conditions such as elimination or
cansolidation of jobs, econmmic reductions, skill mismatches or changes in
the market. This program applies only to management employees. Force
reductions among the cocupational ranks are handled in the manner described
by contracts with the unians.

The Force Managment Progran gives an organization’s managers the
flexibility they need to reduce the mmber of management employees when
necessary. Although the program was developed by the personnel

tne senior managars of a department are respoansible for: decidin;vdmor
if the program should be implemented, menaging the implementation, amd
explaining to their management-level subordinates the program’s
ramifications, both for the organization and individual employees.

The program was designed to achieve the following objectives:

- Retain employees who possess the critical skills, knowledge and
performance levels necessary to meet arrent and future bvsiness

needs;

-— Ensure fair and consistent treatment of all employees;

— Maintain a positive public image in the local, financial and
labor markets;

— Ergmire a syvwsafy) trammition for .anaoere vho leave the
business by providing professional career camnseling and
assistance.

An organization implementing the Force Management Program mist accomplish
several major tasks. They include:

— Conduct an organjzational design and work assessment study to
determine how the crganization should be structured;
-~ Dsternine what skills are required by the new organization;

"orotected” band. These employees, who are regarded as having
critical skills needsd by the organizat .on in the tuture, will be
excluded from participation in the program;

- Submit the design for the new organization, the criteria used
for banding employecs and lists of employees in each band to a
review camittee made up of representatives fram Persormel and
Legal;

— Offer and explain the financial incentives to leave the campany
to employees designated as eligible for the program;

10/86
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acocmplished.
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CQUESTIONS AND ANSWERS
"ELIGIHIE" STKIUS

These Questions and Answers are provided for employees who have been
designated as "Eligible” for the implementation of the Force Management
Program.

1. Q. Who will be eligible to participats in this program?
A. This program will be implemented by departments within AT&T.

in selected departments) will participate in the program.
2. Q. What criteria was used to detarmine the band I was placed in?

A. In general, the campany's future need for the talents amd
skills of each employee was used to determire banding. The
most recent performance appraisals were also used.

3. Q. 1Is there a limit on the number of employees who can be placed
in each band?

A. No. The mmber of manxgement employees placed in each bard as
well as the mmber of «mployees designated “protected" is up to
the management of each affected department. Generally, the
mmber of employees aseigned to the protected band(s) should be
in the range of 20 to 32 percent of the new crganization.

4. Q. Will Bgual Evployment Opportunity (EBO) considerations affect
the bandings?
A. The campany is cmmitted to ensuring equal opportumity; it
will fully adhere to its policy of not comsidering an
employee's race, color, sex, age, national origin, religion,

martial status or sexual orientation in making determinations
under tly FMP.

2/88
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Dossn't the owe all of its oyees the opportunity to
leave with winmm, parﬂnnuqlly those who have
perfarmad well in the past?

was a
not meant to be a reward or a punistment.
wmmhmix'-phadinforthhmbetheanxmny
forever?

No. If the program were inplementad again, exployess in the
dq:urt-mtmldh-mmagin. You might move up or down,
dq:uﬂhgmywrpu‘!muﬂﬂnmshotﬂnmshmsat
the time.

If an employees is bandad as “aligible" kart doeen't volunteer
mlmdxhgmwlmqﬂuaotmm, can that

No. m\nlumypu-otunmhcpmtota
designated mumber of days. Eligible individuals who fail to
wlwmﬂnimuntpunwulmtbapemittedmvolmteer
dnd:gunhmlmzypmotﬁnm.

When will this program be offered again?

mdscisimboottcrmmislﬂobyhﬂivmmcs
on a nesds-of-the-business basis.

wulﬂunmhmlva-ploya-paswm?

m:_pmgrnhbaimhplmmedmadanmm-by-dqnm
ml:ehmlvnd Y, oo el
may .

Itan-pleynavolmuanmlouvathemmﬂerﬂus
m,wﬂlhisortnrottcrmucanybemted?

No. The company reserves the right to review all offers. For
mmle,utmnryp-mlewlmtaurmlm,t‘acmpany
could reject some offers. In this case, the decision as to
uudi:ottezswulbewcqxedwulhahasedmmtcmdited
sexvice.

2/88
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STAFFING OPPORTUNITIES WITHIN AT&T

11.

13.

14.

15.

16.

What are my options if the involuntary phase is imvoked and I
am formally declared ot risk of losing my jab?

BEmployees declared ‘at risk' have the option of seeking other
job opportunities within ATET for which they are qualified. By
campleting the Staffing Preference Form, the employee works
with the Region Personnel Staffing organization to identify jaob
opportunities.

If they are not staffed by their department's force imbalance
resolution date, they may have to leave the campany.

Can an exployee declared at risk of losing his or her jab be
considered for a non-management position?

Generally, no. Such considerations will be in accordance with
the provisions of the applicable collective bargaining
agreements or persomel practioces.

Will downgrades within management be offered as an altermative
to separation?

Generally, downgrades will not be available. However, an
employee may be considered for lower salary grade management
positions if they are available, the employee is qualified,
business corditions warrant, and it is acocording to the normal
staffing procedures of the line of business with the vacancy.

If an employee is separated as a result of this force
downgizing and subsequently rehired by an AT&T company, will
?

The rules on bridging are camplex and vary according to the
time spent away from the company ani other factors.
Consequently, each case would be considered separately.

Does a management employee who leaves the company under the
Force Management Plan have any right to be recalled if there
are future cpenings in AT¢I?

No. BEmployees who terminate their employment under the PMP do
not have recall rights. They can reapply for employment with
ATST through the ATST regicnal employment office. If openings
occur for which they are qualified, consideration will be given
provided their application for employment is current.

If an enployee leaves the campany under this program ard is re-
employed by an AT&T campany within the period covered by the
separation payment, do they have to repay the campany?

Yes, they would have to repay the campany the equivalent of

any remaining months within the payment coverage period. For
eample, if someone were granted a year's separation pay and
were rehired after 7 months, he or she would be remuired to

repay the equivalent of 5 months separation pay.

-3_
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17.

19.

20.

21.

22.

I!mdiqihl.qlquamhapmiﬂmviﬂnmmﬁut
Trequires relocation, rq/duwulh-otfcndmthnbunﬂuot
mmmummmmnmthunjub

that doss not , you will not
receive separation benefits uxier the Plan. Yo designated
separation remain the same

Iflmmquhmimmminmamin
dnu,mnu!h-digibhfa'alqnnumpy-tt?

Not nacessarily. However, if requested retirement date
falllviminttnllil-ﬂﬂmyuumummm
mmm,nmdhm.qlm, tarminating
under the Plan, you will mivnalq:anumpuymt.
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23. Q. What formula will be used to determine oeparation payments?

A. BEmployess with 20 years or mme of net credited service will
receive a separation paymant in an amant equal to the
partlclpam:lanmlmm(ndatunimpaqes
of the TPPP Sumwary Plan Description). For employees with less
than 20 years of net credited service, the amount shall be
reduced 5% for each full or partial year of net credited
sexrvios less than 20 years.

24. Q. what is included in anmual covered axpensation?

A. For this program, anmual covered campensation includes base
merit award and area differential (if
amliabla) acunllypudinﬁnlzmh-priormﬂn
separation date

For enploysss on an incentive compsnsation program (e.q.,

incentive coxpensation) anmual copensation equals
the amaunt of the base salary, special merit award and
incentive compensation payments actually paid in the 12-month
period ending on the last day of the second month preceding the
declaration of a foros imbalance relating to any such employee.
For exaxple, if a foros imbalance is declared on October 15th,
the salary psricd would be from September 1st of the previcus
year to August 31st of this year.

5. Q If I leave the ocmpany under this program, am I aligible to
receive an ATST Performance Award (foraerly known as Team
Award?)

A. Yes, enployess ssparated due to foroe reduction/downsizing/
facility closing are eligible if the minimm eligibility
requiremants are met, (i.e., 3 full months as an AT&T
meanagement esployes, active on payroll, during the perfarmance
year and satisfactory performance.) The award will be made in
March following the performance year and will be prorated based
on the nmber of months in the parformance year that the
employes was active on payroll in a management position.

26. Q. If I am sarvice pension eligible and separate from the campany
through the Force Management Program, will I receive a
separation payment?

A. Yes.

2/88
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I elect to take a separstion payssnt and the job
gmwmm?mym

No. your last day on the payroll must be not later than
the company-designats.’ separation date

mlmnlw-mtmwmtlmmm“tome
campany-designated ssparation date?

Yes. Your last day on the payroll may be on or before the
ssparstion date, needs of the business
pexmitting.

If I leave before the final off-payroll date, will I be paid
through the last date of the offer?

No. You will be paid through your last day on the payroll.

What happans if I become disabled bafore leaving the company
through this offer ar I am .u. ~wntly receiving benafits under
the sickness and accident dise ility benefit plan (SADEP)?

That depands on your individual ircumstances as described
below. In many respects, you will be treated like your fellow
euployess who are not dissbled. In ciher wrds, you will be
plwdhmolmm-yhotfuuimmw

to voluntarily leave the campany with a separation payment or
you may be irvoluntarily ssparated.

= If you yalunteer to leave the company

Sickness and Disability Banefits Plan (SADEP) as of the
separation date. Yo cannot revoks your election once it
has been made.
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o while disabled and receiving sickness ar accident

Progrem instead of siciness ar accident disability

banefits and the other bemafits to whiich you would have
been entitled if you contimued to receive benefits under
SADEP. You also will no langer be eligible for the Long

coverage. (See the anewer to guestion 45).

while disabled and receiving sickness ar accident
dizability benatits under SADBP or you ?.e within the
first seven days of sickness and would be service pension

disability (since you voluntarily left) and, therefore,
any early retirement discowts wder ATET MPP will apply.
Your service pension will be effective the day after your

, and you will be eligible for the sane
benefits as any other retiree (e.q., death benefit
coverage, insurances, etc.)

If you are sibject to an involuntary separation
vhile disabled and receiving sickness disability benefits

an the specified separation date, you will not actually be
separated on the specified date but will be seperated at
either the cessation of your disability ar the end of the
52-week eligibility period for benefits as described in
the SADEP, whichever comes earlier.

During the period you are receiving siciness disability
benefits, you will remain on the active roll. You will
oortinue to participate in the varicus benefit plans as if
you were not subject to i voluntary separation. You will
retain yonr eligibility to be considered under the Long
Term Disability Plan (IID) if ywu remmin disabled

the end of the S52-week pericd of sickness disability
benefits. However, the ssparation peyment under the Farce
Management will be based an your service as of the
specified separation date, that is the date you would have
left the campany had you not been disabled.

-7 -
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31.

32.

33.

exist as of the time of their turm.

If I ma on a leave of absence (other than a departmental leave
of 30 days or less), will I be involuntarily separated?

neuborn child (ONC) lexve of absence), you will be treated like
fellow employess who are not on a leave of absence. You

£
g
i
]
{
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L
:
i
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no separation paymsnt will be mads. Nommal entitlements would
apply in that case.

If I leave the campany with a ssparation payment, will I
management

receive pay in lisu of remaining vacation amd
pecsanal days?
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Cont'd

You will be paid for any allowed umeed Vacation Days,
mmlmylamnoaﬂm!bli&ylinﬂnm
year and any approved carrv-ovar vacation days.

IfIm-ﬂqummM\umﬂylmthe
ocompany, can I change my mind?

No. As a plan participant, your decision is final at the time
you sutmitted the Election Form to voluntarily terminate your
exployment with the oomparny.

Can separation paymants bs deposited by electronic funds
transfer?

No. The paymsnts will be mailed to your hame address on file.

How will my separation pasymsnt be wade if I volunteer to
leave?

If you voluntesr to leave the company, your saparation payment
can be paid in one of the following ways:

- Lmp sum payment in full on or about the first day of the
secord month following the month of termination;

Lwp sm payment deferred until Jamary 30 of the calendar
year following the year of termination, in the case of any
eligible termination which takes place in 1988 or
thereafter;

Stream of payments up to 12 months, or-—for those with 20
years or more of sexrvice——24 months.

How will separation payments be wade if I am involuntarily
separated from the campany through this program?

You will receive a lump mm paymait on or about your last day
on payroll or as soon theareafter as practicable.

what effect will receiving a lump sum payment, either this
year or next year, have on my taxwes?

AT&T cannot provide tax advice. However, it is stragly
suggested that you consult a tax specialist on your individual
tax matters.

Will credit union, United Way and other miscellaneous
deductions be taken fram my separation payments?

No.

Will my separation payment be subject to withholding of income
taxes?

Your separation payment is subject to the withholding of
Federal, State and Local taxes and reported on IRS Form W-2.
-9 -
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Will Social Security taxes be deducted fram my separation
allowanoa?

Separation paymerts may be subject to Social Security (FICA)
taxes depending upon the amount of your earnings for the
year in which you were confirmed or notified of your
termination date. Social Security tawes will be reported on

Will the early retiremant discounts provided for in the AT&T
Managemsnt Pensicn Plan be reduced or eliminated if I leave the
oampany under this plan?

No. If you are separated, the early retirement discounts will
not be reduced or eliminated.

What effect does separation from employment under the ATST
Transition Protection Peyment Plan have on my pension?

If you are eligible for an immediate service pension, whether
discounted or non-discounted, under the ATST Management Pension
Plan (AT¢T MPP) as of the company-designated separation date,
referred to as the "applicable date”, your separation under the
ATST Transition Prutection Payment Plan will not have effect on
your eligibility for, or detarmination of, your serviok
pension. You qualify for a servios pension, if you leave
employment after meeting at least one of the following
requirements:

AGE NET CREDITED SERVICE
any age 30 years

50 25 ywars

55 20 years

65 ar over 10 years

If you are within one year of the age and/ar term of employment

for service persion eligibility under the AT&T MPP
as of tha "applicable data”" (remember, "applicable date™ means
campeny-desigiated separation date) you will be able to attain
that eligibility by campleting the required time on a
“Transition Leave of Absence”.

If you meet the following condition, you will be placed m a
Transition Leave of Absence on the day following the
"applicable data":

o You are within ane year of the age and/or term of
employnent requiremants for servioe persion eligibility
under the ATUT MPP as of the "applicable date™ and
separated under the ATST Transition Protection Payment
Plan.

2/88
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You will remain on a Transition lsave of Absence until the
earlier of the following cocurs:

(a). Eligibility for an immediate service pension is attained
(but in no case mwe than one year, i.e., the one-year
amniversary date of the "applicable date"), or

(b) You are hired by either an AT¢T cospany or a former Bell
Systam campany in which you are eligible for portability
of service under an agresment for interchange of benefit
abligations (See Questions 14 and 15).

How will a Transition ieave of Absence affect the calculation
of my service pansion amount?

The duration of your iansition Leave of Absence will be added
to your age and service at the "applicmble date® only for

to a servios pansion undexr the AT&T
MPP. The benefit calculation will be based on your age and
service and plan formila in effect as the "appliceble date.”
The period of the Tramsition Leaw. of Absence will not be
corsidered as net credited service in the calculation of your
benafit. Any early retirement discount will be cmlculated
based on your age as of the "app.icable date”.

Will the fact that scneone left voluntarily or involuntary have
any effect on whether the person is eligible far a Transition
Loave of Absence?

No. Employess who meet the condition in question 44 will be
placed on a Transition Leave of Absence on the day following
the applicable date, whether separation is voluntary ar
involuntary.

™o
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wnlminmtmmiumlmmnmﬂmas
ty for an immediate servioce pansion is attained.

gibili
I am on a Transition Leave of Absence and became disabled,
I entitled to sickness disability benefits?

Please explain how Transition Leave of Absence would work if I
an 49 years old and have 24 years of service on the "applicable
date?"

If you are exactly 49 years old with exactly 24 years of
service as of the "applicable date", thmywmwithin
exactly ane year of the age and sarvice requirements for
eugibuitym an immediate service pension.

You will than be placed on a Trarsition Isave of Absence for
one year. At the end of one year, you will begin receiving a
service pansion which is the smount accrued as of the
*applicable date® undar the pension formula in effect at that
time. Your sarvice pension will be based on 24 years of
service, ardtlnenrlyrut.lx-mtdimmtotl/zlaetwrtper
m\:hforend’:mﬂlpriortoxpSSwillbecbtemi:nd

on your age at he "applicable date” (i.e., ags 49), not at your
age at the end of your Transition Leave of Alwence.

What if I'm 49 and a half with 25 years of servioce on the
“applicable date?®

If you are 49 and a half with 25 years of service on the
*applicable date™ you are within one year of the age
recuirement for service pension eligibility. You have already
cbtained the service requirement.

In this case, your Transition Leave of Absence will be six
nonths, i.e., the time at which you would attain eligibility
for an immsediate service psnsion at - 50.

At this time (i.e., age 50) you will begin receiving a service
pnimbandmyumngnarﬂmicaatdn'uppucablednte"
(1.e., 49 and a half with 25 years of sexviocs). The early
mth-urtdimxtml for 66 months, the ramber of months
between age 49 and a half and 55.

If I retann to wark at ATET or a former Ball System Conpany
where my service is recognized, and I have not attained service
pension eligibility on my Transition Leave of Absence, will
those months that I have been on leave count towards
eligibility for a sexvice pu- in oy new jab?

No.
-1 -
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Daath Banafit under the ATUT PP. If thare is a qualified
benegiciary.

wder the XNT PP to
SR ITaR
Gap Lifs Insrance besic coverge will be provided by
the cxpary. You contire spplemntal covarsge
ummm-aycum:&m
qumumm
the o

Dactal Imnunce vill be provided by the Comparny,

¥lan cr altermats cholce coversge
will bs on the sane basis as for active
eployess

plan
Yiaion Cazp FMlan covarege ends at the end of the month
following the month in which your Transition Leave of
Absence begins. .

m'ro s it \:ilozvicnp-ﬂ-mnum.
on the “spplicetle date.”

QR distribution vill be handlad as described in
question 78,

han sttain sezvios pansion ibilicy, wvill receive
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What date will be used in determining my age and servioce
criteria for service pensions or a deferred vested pension if I
leave the caxpeny?

Age and service criteria will be determined as of the last day
your are on the payroll.

If I leave the ompany now through this plan and am eligible
for a deferred vested pansion, but die before I begin
collecting my deferred vested pansion, are there any surviver
benafits for my spouse undear the pension plan?

In genaral, if you die prior to comencerer.c of your deferred
vested pension, your spouse will receive a pension psyable on
the 65th amniversary of your birthday if you have not waived
the pre-retirement suviver anmuity option, which is offered
under the pension plan. If you leave the o.gany, you will be
provided with information on this.

Will the separation payment be considered as wages that could
lower my Social Security benefits?

No. If you are separated and are pension eligible, based on
age and service, the separation payment will not lower your
Social Security benefits.

can I oollect Social Security while I am collecting separation
paymexrtts?

Yas, if you are at least 62 (the earliest age you can collect
social Security).

To calculate your benefits, Social Security will look at your
age, years of wark and your pay up to the date you leave.
However, if you go to wark elseshere, your earnings will make
you ineligible for Social Security. Your separation payments
would nevertheless remain the same.

If 1 am separated, will my relocation payments continue?

No. All relocation payments will cease. However, employees
who have ongoing relocation differentials will be reimbursed
for the total remaining ccomitments for mortgage interest
differential, real estats tax or rent differential.

Paynent will be made in a lump sum at the present dollar value
of the remining commitment. Only the three camponents will be
included in the lup sm payment. Any differentials for CILOR
(Capputation in Lieu of Relocation) State or local income taxes
are not eligible for payment/paycut after the date of
separation.
- 14 -
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what happens to my medical insurance and the other insurance
plans if I leave the compeny?

You will have the cpportunity to contimue via COBRA.

Must I cantimue to call HealthCheck after separation?

Yes. To be assured of getting the saximm allowable benefits
under the Madical Expsnse Plan, you must follow the HealthCheck
proosdures.

I'm taking classes under the tuition assistance plan. Fow will

directly billed the oampany for education tuition and expenses
on behalf of the esployes.

64.

Q.
A.

Am T entitled to file a claia for unemployment benefits?

Yes, every separated employee has the right to file for
bemetits.

-15 -
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Will I be eligible to collect unemployment benefits?

The ocmparty will not contest claims for unemployment

when the emp.oyes was imvoluntarily separated.
In the case of claims by employees who yoluntarily separated,
in:mtoastau'-h;n-t the company will provide the
facts surrounding the employes’s reascn for leaving, including
whether the esployes vas ‘At Risk' of involuntary separation.

SAVINGS PLAN AND ESOP

67.

If I terminate undar the provisions of TPPP, and I am service
pension eligible, what options do I have regarding my
in the Savings Plan for Salaried Employees (SPSE)?

the distribution of your acoomnt, you may
e.lectanofﬁnfollow:lmcptj.u'

- To receive the total value of your account in one payment.

- To defer your distribution until any time up to age 70 1/2,
subject to your life expectancy.

- To receive amual installsent peyments up to a maximm of
20, subject to your 1ife expectancy.

- To purchase an anmuity with your balance in the Guaranteed
Interest Fud (if any) and to receive the remminder of your
acocount in ons payment.

The method of payment for these options is normally made in
cash (check). However, individuals with account balances in
mdm-artlnDIvusuiadmmmrtfouomyelectto
receive the valus of these balances in shares (stock

certificates).
Prior to electing an option, ithnqucedﬂutywmtarto
the section of the SPSE Progpectus ti "Pederal Inocome and

To elect one of the above options, contact the Transaction
Processing Center on 1-800-952-0077.

If 1 am servios pension eligible and have chosen to defer
receipt of my account, may I change my mind?

Yas,ywnydmgaymrllmwe.lecthobeginmivhg
distributions fram your accamt by contacting the TEC.
However, you mst begin receiving a distribution in the year
you attain age 70 1/2.

- 16 -
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SAVINGS PIAN: SPSE AND ESOP (Comt'd)

68. Q. When I am retired and I have daferred receipt of my savings
plan balance, can I still change my balance from ane investment
option to another?

you may do 80 by calling the Transaction Processing
Canter on 1-800~952-0077. You are governed by the same rules
as active participants. (Ses Section 7 of the Prospectus for
the Savings Plan for Salaried Employess).

Will the valus of my account change if I leave my money in the
savings plan after I retire?

Acocamnt valuss will fluctuate with market conditions

ywrm,ymmyelectanofﬂafouwhqopuus
= To receive the total value of your account in ane peyment.

- To purchase an anmity with your balance in the Guaranteed
Interest Fund (if any) and to receive the remainder of your
acoogit in one payment.

The method of payment for these cptions is normmlly rade in
cash (check). However, individuals with account balances in
AT&T shares ar the Diversified Telephone Portfolio may elect to
receive the value of those balances in shares (stock
ocertificates).

Pricr to electing an option, it is suggested that you refer to
the section of the SPSE Prospectus titled: "Federal Income and
Estate Tax Effect of Exployee Allotments, mploying Canparny
mmmmmmmmm

To elect one of the above cptions, contact the Transaction
Processing Center an 1-800~952-0077.
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SAVINGS PLAN: SPSE AND ESOP (Omt'd)

n.

Q.
A.

when do contributions to the savings plan end?

Your allotments (and matching oompany contribations) will be
made through your final regu'ar wage payment. Contributions
are credited to your SPSE account the month in which you
recaive your paycheck.

Note, paymmit in lisu of vacation, tesm incentive payments made
after your termination, and any payments made unxder TPPP are
not eligible compansation under the provisions of the SPSE:
therefore, no allocaents will be taken from thess payments.

ke will my SPSE account be valusd?
The Savings Plan provides for a Plan payout upon termination of

- The payroll office must report the termination to
Amarican Transts h by the 15th of the month follow:
month of tarmination.

When ans or more of these three events is delayed or
ocarr, the effactive dats of valuation for a Plan
daferznl may be in a later month then the month
participant terminated services.

In general, there is a maximm period of 90 days in

Plan payout may be pending. An administrative process

place to handle situations in which one of the three previously
mentioned events does not ooaur.

For participants with acoount balances over $3,500, failure to
contact the TPC within the 90-day period following the month of
termination wiil result in transfer of all Plan balances to the
Guaranteed Interest Fund, without the right of withdrawal until
age 65 or death. Participants who are age 65 or older, ov who
have acoamt balances of $3,500 or less, will be paid aut in

cash with federal tax withheld following the 90-day period.

Ranamber, when you teiminate servios, you must call the TFC,
and sign and retirn the Confirmation Form to American
Transtech.
-18-
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SAVINGS PIAN: SPSE AND ESOP (Cont'd)

73.

74.

75.

Q.

I have pre~tax (40lk) deductions taken from my pay. What
happens to that money?

Your belanoe in the pre-tax (401k) portion of the Plan will be
distributed in the sams marner as described in response to
quastion 63.

when can I expect to receive my acoount distribution?

Distribution checks are mailed within 45 days after the end of
the valuation month. For eaaple, if your distribution is
valued as of Octaber 31, your distribution check should be
mailed by December 15th.

Distribution of stock certificates, if applicable, are
generally mailed within one wesk following the mailing of the
distribution chacks

How will my ESOP acooutt be distribuated?

You will receive shares of ATET stock plus a check for any
fractional shares remaining. If the valus of your ESOP account
is $3,500 or lems, distribution will autowatically be made in
February following the year of termination.

If the value of your ESOP acoount is over $3,500, distribution

anuary
following the year of tarmination. Tha litter epscifies the
dates that your signed form must be recaivud by American
Transtech in order to effect a Fabruary or later distribution.

CAREER TRANSITION PROGRAM

76.

Q.

A.

what is the Career Tramsition Program (CTP)

The Career Transition Program provides a choice of workshops
designed to assisl sou in pursuing career opportimities outside
of AT¢T. It is designed to help you:

- detarmine your strengths,
- identify a satisfactary cbjective to best utiljze

-19 -
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CAREER TRANSITION PROGRAM (Comt'wy

76.

77.

78.

79.

80.

8l1.

82.

83.

84,

A.

A.

Q.

Cont'd

CTP provides a practical means to help you plan for the future.
Under CTP, you may participate in one of the following
workshops :

= Outplacement (Re-Exployment)
= Entreprencurial (Self-Employment)
An I eligible to participate in CTP?

You are eligible to participate if you are within an affected
work group and are going to voluntarily or irvoluntarily leave
the cazpany under the Foros Managemert Guidelines.

If I attend a CTP workshop, will the cawpany find employment
faor me?

No. The abjective of CIP is to assist you in pursuing
career dbjectives. Neither the professional counseling firm
nor the company guarantees subsequent re-employment.

What expenses will be covered by the campany if I
participate in CTP?

The coxpany will pay all fees, as well as your travel, lodging
and meal expenses, if any, in commection with attendance at
CTP functions.

How do I register to participeate in cTP?

Your Employes Caonmmication Package contains a CTP form
which is to be capleted and returned as indicated.

If I register to participate in CTP, how will I be notified of
when to attend?

You will be notified by your Personnel Organization

If I do not elect to participate in the Career Transition
Program, will I receive payment in liau of the service?

No. Enployess are not eligible for payment in lieu of
this service.

Will the copany provide me with references?

AT&T will confim that you workad for the campeny, the
number of years you worked, and your title.

If I do not elect to participate in the Career Transition
when I leave the payroll, can I participate
at a later date?

You can participate in one of the CTP workshops for up to
6 months after your off-roll jate by submitting the CTP
Election Form.

- 20 - 2/88
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ATST Transition Protection Fayment Plan
Election Form

I have read and am familiar with the ATET Transition Protsctirn
Payment Plan and Sumsary Plan Description (the Plan). I fully understand

both the benefits and the tarms and corditions of the Plan. I am aware
that
1. Any offer I may make to tamminate employmant vith ATET
(inciuding any subsidiary or affiliate of ATET), wi: Plan

benefits, is VOLUNTARY AND IRREVOCARLE.

If the Company accepts my offer, I mst leave the payroll by
. [to be filled in by the Company}

N
.

w
.

If the mmber of employess who offer to leave the payroll

, Bcosptancs
mﬂnmollwluﬂdlymeoxuiwwiuviube
given to employsss in descending cxder of their net credited

4. If my offer to leave ths payroll voluntarily is acospted by the
Company, Iummmtqumummm
forfeiture if:

(a) I sm later resmployed by ATET;

(b) I sm later resmployed by any affiliated or subsidiary
aqi:rqﬂnthviﬂ:inﬁn_mnlmofmnim
as is ATET;

(c) I am later remsployed by any othar compeny that

(d) I violate the Company’s guidelines regarding disclosure of
information.

page 1 of 3
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™P:010 (2/88)

offer to leave the payroll voluntarily is acospted
ATST, Immuznmwm,mwwbgy
any o mmmmwm)cm),

page 2 of 3
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H Salary Grade:

{1 Ivolmrnyuuwygﬁc::mmpa‘y’iml
[Gate to be f£illed in by Company) with
ummwmwm-

[ I do not chooss to volunarily leave the payrall.

The following is to be completad by thoss who voluntarily offer to
leave the payroll.

If my offer to leave the payroll voluntarily is accepted by the
Company, I irrevocably choose to receive my payment under the ATET
Transition Protaction Payment Plan in the following marner:

(Chack one)

(G} Lmp sm wvith payment on .z about the first day of the second
month aftar the month of separation.

[ Lmp sum wvith payment defurred until Jamuary 30th of the
calendar year following the year of termination.

{ mmﬂyMwmummmedmof
the second month following the month of ssparwtion.

[G] 2‘qn1u:ﬂnypy-n:-hqinmqmﬁnﬂm<kyotm
second month following the month of separation. (Available
only for amployess eligible for one year’s salary).

For invols separations, the payssnt will be in a lusp sum cn ar about
tmﬁﬁ'nz_mm, or as soan thareafter as is practicable.

Bxployee’s Signature Date

NOTE: All three pages of this e)ection form must be returned to the
designated Company official:

page 3 of 3

Lal)
C -1
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SNIE
TIMELINE
CRGANIZATION NAME:
GEOGRAFHIC TLOCATION (S) :
SAIARY GRATE(S):
VOLUNTARY GFFER ANNOUNCED (DATE)
VOLINTARY OFFER CIOSES (DATE)
AT RISK PACKAGES DISTRIBUTED {DATE)
SEPARATION DATE (DATE)

2/88
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Managemant Benefits Associated with Separations Due to Foros Reductions

#* Medical Expenes Plan

** Dantal Bpense Plan
#* Vision Care Plan

Group Life Insurance
Supplemantal Group Life
Insxance
Depandent Group Life
Insuarance

* Savings Plan for Salaried
Esployees

Esployes Stock Ownexrship
Plan

ERIC

Aruitoxt provided by Eic:

Service Pension Fligible

Continues for retired esployess and
eligible depandents.

Continues at company expanse.
Last day of month following month of
separation.

Paid in full by the company. (1)

Preniums are daducted from pension check.
Texminates at age 65.

KM + 90 Jays at individual’s expense.

-:niwhnl-ply-n:ofmm

- receive anmal installment payments
-ﬁd'l-ofzo, -bj.cttoqloyul
1

- dafer distribution up to age 70 1/2,
subject to life epectancy

Non-Servics Pension Eligible
Sexrvice Dependent. (2)

BEOM + 90 days at individual ‘s expanse.
Last day of month following month of
separation

EOM + 6 months basic at cospeny’s
«peanse,

BEM + 6 months aa group insurance at
individual’s expense.

EOM + 90 days at individml’s expense.

All savings plan balances, including
oampany contributions, are vestsd
upon termination under TPPP.
Distribution

recaive lump yan of

- ve RN paymant acoamt

pnduommltyviﬁ:
Guarantesd Interest Aund balance,

irmy,mnalwx—lmu-ot

account in one payment.

All ESOP balanoces are distributed in
PFebruary following tha year of
tarmination.

2/88
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BEM = End of Month in which Terminated
(2) NCS = 5 years - 6 months at campany copense
- 6 months at individual’s expense

(1) Beginning age 66, basic insurance is =1 to 5 years - 3 months at company expsnse
mmtmh:uﬂlitm

50% of the amount you had at retirement. - 9 months at individual’s expense
Age = 70.
= less than 1 year - 12 months at individual’s expense

-mmwmmdhmdmmmMmmh\qm (T¥C) at Amsrican Transtach
on 1-800-952-0077.

*+ This doss not affect any benefics you may have urder COBRA. Benefits qualifying fuc continuation of coverage
unde:” COBRA; see "Importance Notice®.

R4 i -a- /e

%
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*% IMFORTANT NOTICE &+
TO EMPLOYES WHO LEAVE THE PAYROLL UNDER THE TRANSITION PROTECTION PAYMENT PLAN (TFFF).

The following is an explanation of how your Health Care benefits will contimnue under
TPFP and under the Consclidated Gmnibus Budget Reconciliation Act of 1986 (COBRA).

Under the Transitiomal Protection Paymsnt Plan, you may be eligible to receive,
depanding on your net credited saxvice date, Company paid benefits. You will also be
aligible for contimmtion of coverage at the grap rats.

In addition, uxder COBRA, if you and your covered dependants (i!any)anmtmad

you and your eligible spouse and dependents meay have a right to continue health
ooverage, providing coverage wes in effect under the applicable Plan the day before
termination of esploymant. You have an option to chooss either:

Choios 1: Medical Bxpense Plan Coverage anly, or
Choice 2: Medical Bpense Flan, Dantal Ppenss Plan Coverage and Vision
Caxe Plan Ooverage

COERA in comjunction with TPPP, will enable you to continue the Medical Bxpense Plan,
Dental Expense Plan, and the Vision Care Plan as indicated below. If you do not elect
ocontimation of coverage under COBRA, you arm still eligible to receive the Cowpany paid
benafits for the period imlicated.

Net Credited Medical
Servios Date Experse Plan Denttal Vision
5%.0:&.0!
Serv.
COMPANY PAYS - First 6 months - N/A - 1 Month Company
of coverage paid coverage
YOU PRY = Next 6 months at the - 3 ponths at the = N/A
group rate group rate
= Final 6 months at = 15 months at the = 17 months at
tho COBRA rate* COBRA ratex the COBRA rate*
less than 5 yrs.
but wore than
1 year of Service
OOMPANY PAYS -~ First 3 months of - N/A = 1 Month Company
coverage paid coverage
YOU PAY - Next 9 months at the ~ 3 months at the = N/A
group rate groxp rate
= Final 6 months at = 15 months at the - 17 months at
the COERA rate* COERA rate* the COBRA rate*
-1 -
2/88
()" I
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lass than 1 year
but mare than €
months of Service
COMPANY PAYS - N/A - N/A ~ 1 Month Campany
paid coverage
YOU PAY = 12 moniths at the = 3 months at the - N/A
rats grap rate
= 6 mnths at the = 15 months at the - 17 months at
COBRA rates COBRA rate* the COBRA rate+

NOTE: 'Bnpuriodtarmwypﬂdmuﬂmmmvﬂlhmm
a8 part of the total COBRA 18 month period. All rates are subject to change.

N/A = not appliceble
* = COBRA Rate plus 2% Administration Fee

2/88
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Oontiruation of coverage under COBRA will cease if one or more of the following
situations arise:

a) the cost of continued coverage is not paid on or before the due date,

c) ymmdiqmlemmmmmmmmmplm.
d) the Plan terminates for all employess.

After the Employes MWM)mmmﬂmhm processad and

to Employee Banefits, a notice, a COBRA form and a rate sheet (see copy
attadd)mdmtmjmﬂmofmptulthmmwﬂermwﬂlbemﬂed
to your hame address. You have 60 days from the date shown on the Specific Notice to
alect to contimue coverage.

The form should be returmed to the appropriate carrier as soon as feasible to ensure
coverage without interruption. Specifically, you need to do the following:

1. If you anly want the campeny paid portion (eligibility depends on your net
credited service), you should £i11 out Part 1 of the COBRA form, check the
election choioce in Part 2, sign, date and return the form to the carrier.

2. If you wish to elect coverage beyond the campeny paid portion (depending on your
mtc:adim ted service date), camplete the entire form and return it to the
carr:

Receipt of the COBRA form by the carrier, will update your benefit eligibility
information.

The cbove does not apply to employees who are service or disability pension eligible
since they are eligible for Contimuation of Coverage under the Retiree Plans.

2/88
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CNEA Krnthly Rates Effective 1-1-88

Qenacement)

Individual $ 1.30
2-Permon $ 2.47
Family $ 3.64

NOTE: wzmmumnynt-mmmﬂinhmuva
costs.

mviuxlnﬂunuixnm-uvim surviving spouses and
ﬂa.-uuu-dinlnlloplmmndauﬂnirwuotﬂatot
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PENSION CALCULATION REQUEST

To: AT&T

Exployes Benefits office
4 Wood Hollow Road
Parsippany, NJ 07054
Attn: Manager-Pensions
Fax #: (201) 428-0815

This is my request for a copy of my: g

Prel iminary Pension Calculation
(you will receive within 30 days
Deferred Vested Pension Calculation
(you will receive within 60 days)
Other:

Name:

Social Security Mumber:

NCS Date: Date of Birth:

Company worked for before di .stiture:
12/31/86 Company Payroll Office
vhite Plains Orlando Atlanta

Other (please specifty)

My last day on the payroll:
aR

My Parsion Effective Date:

I am arrently paid from the following Payroll Office:
vhite Plains Atlanta Othar (please specify)

Please mail my pension calculation to the following address:

Phone Number:

Signature: Date:

BENEFIT OFFICE USE ONLY:

DATE RECEIVED: DATE CALCULATED:

DATE MAILED: INITIALS:

3/88
.
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mmmmwmumcmmnums
== % TR OERVICE PENSION AMOUNTS

Ymmmiamimdiglhlouywmtthfouwhqnmk—m:

Age Net Credited Service (NCS)
Ay ige 30 years
50 25 years
55 20 years
65 or over 10 years

pension calaulation, call the appropriate Benefit Information Line shown on
Attactmant . 'n:mimmluﬂatimwnlh-baudmalutchymwymn

NOTE 1: Ifymnth‘batonawss,mpatimvinherﬁndutmws:

Years of Credived Service Fartial month of retirement
less than 30 ],/ztanmf.h(stayur)
30 cr more ],/Atanmf.h(:)tayur)

NOTE 2: If tiare husn:vivurmltyindfect,mmimwulbe
* ‘uced by 10%.

NOTE 3:

¥

dates of 1/1/78 - 6/30/85 represent the 7 1/2 year window which
ammmmwwm“imm.
iumm)mﬂnnluy&mwussmﬂnda:aofmhm\t.

El‘n‘

ERIC
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ATST MANAGEMENT PENSION PLAN

T0 ESTIMATE YOUR OWN PENSION UNDER THE AT MANAGEMENT PENSION PLAN, FOLLOW

THESE INSTRUCTIONS:
YOUR PERSCNAL
_ESTIMATE
*+ 1, Your Compensation for 1978
* 2. Your Cospensation for 1979
+ 3, Your Compansation for 1980
+ 4. Your Compensation for 1981
* 5, Your Qmpensation for 1982
+ 6. Your Compsnsation for 1983
+ 7. Your Compansation for 1984
4 8, Your Compensation 1/1/85 thru 6/30/85
*+ 9. Ad your Capensation for the period

1/1/78 thru 6/30/85 as shown in §1
thru #8 above and show here $

L7 R TR 7 R R R

10. Divide the total in #9 above, by
7 °~ to determine an average
sa .y for the pericd $

11. Entar years and months of service
thru 6/30/85

12. Multiply the average salary in $10
above by your years and months of
service thru 6/30/85 $

+ 13, Your oampensation for 7/1/85 to
date of your retirement $

14. Add #12 above to #13 above $

15. nntiply #14 above by .016 (1.6%)
to determine estimated armual pension $

16. Divide #15 by 12 to determine
estimated monthly pension $

_EOMPLE
28,000.00

30,000.00
32,000.00
35,000.00
37,000.00
39,000.00

41,000.00

“»w v o v o »v »v »n »w

26,000.00

$ 268,000.00

$  35,733.3¢

36.5
$1,304,266.91
$ 21,140.00

$1,325,406.91

$ 21,206.52

$ 1,767.21

The amount determined in #16 above, may need to be adjusted for a

Survivor Anmity or Early Retirement D:
#NOTE: Oompensation for Pension Calculations imluie
differentials paid for night tours

lump sum merit wage payments
team management incentive compensation awards
incentive compensation for Marketing

area differentials

differentials paid for temporary wark in a higher classification

Management employees
special project aliowances for assigments which began before 12/1/83

OVERTIME PAY AND ANY OTHER PAYMENTS NOT LISTED ABOVE ARE NOT

INCIUTED AS OOMPENSATION FOR PENSION FURFOSES.
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TRANSTTION LEAVE OF ABSENCE

pe 4 are vithin one year of the 4 /or tarm of employmsnt
m?mmmm.ﬁmwmmmm-u
mwmm(-mmm-wh you will be
mmmmnmbmwwmmmu-ma
"Transition Leave of Absance”™.

!mvillxuinm.mum!nwofmmum-ﬂlcot

the following coours:
(a) mniwmmummmhmm
in no case more than one year, i.e. the ane-year amiversary

date of the "appliceble date”), or

(®) You are hired by either an ATST company or e former Bell System
ompany in which you are eligible for portability of service
under an agressant for of benefit chligations (See

M“uudlsofﬁlo'.lnah'l).

dnﬂmofmmiumhwofmwhmmm

The
ummbnm-mm.wmymmnqnmmty
a servios pension under the ATST MPP. Your benefit calculation will

mﬂndnﬁmofmmiﬂmhmeofm,th-fouwm;
will

O Death Benefit under the ATST MPP, if there is a qualified
huntm

o Autamtic Swrvivor Anuity coverage under the ATST MPP to
which you are tled as of the "applicable date".
o Grop Life Insurance basic coverage will be provided by the
é.cupany. "w-ycxmtimeany-wlmlmifympay
monthly contributions.

may be contimued if you pay

|

o

Dental Insurance will be provided by the Company.

Medical ;&ﬂmanotaltemau chojce coverage plan will
be prov. on the same basis as for active employees.

o Vision Care Plan coverage ends at the end of the month
following the month in shich your Transitic: Leave of Absence
begins

o

2/88
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RP: 005 (2/88)

UG
e

AFPLICATION FOR A
TRANSITION LEAVE OF ABSENCE

NAME ss¢
NCS DATE DATE OF BIRTH
QMPANY SPECIFIED
CQRGANIZATION SEPARATION DATE
WORK ADDRESS
CITY/STATE TELEPHONE #
SERVICE PENSION ELIGIBILITY DATE
THE TRANSITION LEAVE OF ABSENCE WILL BE CANCELIED EFFECTIVE WITH THE DATE
OF (RE) HIRE OR I'EATH AND P_nSION ENTITLEMENTS WILL BE THOSE AS OF THE
DAY BEFORE THE EFFECTIVE DATE OF THE LEAVE.
TRARSITION LEAVE OF ABSENCE IS GRANTED FROM TO
(TO BE OCMPLETED BY THE CENEFTTS DEPARIMENT)
Date

Bmployee’s Signature
Supervisor’s Name Telephone Number
Supervisor’s Signature Date
Return to: Benefits Delivery - Persions
57A-0C24
o -
Kt
O
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AREER TRANSTTION PROGRNM (CTP)

hmmcim?mgz-(m) being offered to
mmmmamamum

o

o Entreprenmrial (Self-Faployment)

yau is handled by an
following workshope:




PP 009 (3/88)

Name social Searity No.

Job Title Sa)ary Grade
Work Address
(Street) (city) (State) (2ip)
(Area Onde)
Organization/Business Unit

Organization Code/Respansibility Code

1. _Iwillmzouinﬂ:emnaclsimmtp

meillbemtiﬂdoftlulomﬂmarddntaot
the workshop.

2. __Iwillmtmllinﬂnamermcisimworkshop.

Exployee’s Signature Date

RPD/PSO USE QNLY: Course Date:

RETURN THIS FORM TO:

-
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M™P: 009 (3/88)
ATT
CAREFR TRANSTTTIN PROGRAM [(& y]
Neme Social Security No.
Jab Title Salary Grade
Work Address
(Strest) (city) (State) zip)
Business Tel. No. Bldg. loc. Code
(Area Oode)
Home Mdress
(Strest) (City) (State) (2ip)
Home Tel. No.
(Area Oode)
Organization/Pusiness Unit _
Organization Code/Resporsibility Code
Termination Date

Immmmammmimmmm
decided that:

1. __I will eroll in the Career Transition Progras amd
1 select the following workshop:

—__ Gutplacement (Re-Employment)
~Bntreprenaurial  (Self-Exployment)
You will be notified of the location and dates of

the workshop.. Please indicate dates you would be
unallle to atterd:

2. _Iwnlmmjnﬁnwmiuml’mgzm.

Beployea’s Signature Date
RPD/PSO USE ONLY: Lodging: Course Date:
Travel:

RETURN THIS FORM TO:

Aruitoxt provided by Eic:
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DIRECTORY OF CAREER TRANSTTION COORDINATORS

WORK STATES SERVED CONTACT

Judy Hofmeister

(201) 771-2571

1 Oak Way

Rocm 2WC106

Berkeley Heights, NJ 07922

Libby Marraz:o

(201) 564-4321

101 JFK Parkway

Rocm 11510

short Hills, NO 07078

Cred .c Corporation Foyalynn Carruthers
44 Whippany Road
Morristown, NJ 07960
(201) 397-3043

Bert
way
Rocm 5-1-001
Jacksanville, FL 32216
(904) 636-2078

* Includes Federal Systems and Contract Services Organization

ERI!

Aruitoxt provided by Eic:
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EUO Eastern Ragion

B0 Southern Region

B0 Central Region

B0 Western Region

N. Dakota, S. Dakota,
Minnesota

All

Karen Hopkins

1 No. Laxington Ave.
10th Floor

white Plains, NY 10601
(914) 397-3641

Florence Richardson
1200 Peachtree St., N.E.
Rocm 10120A

Atlanta, GA 30309

(404) 873-7729

Mary Amn Kernedy

1 South Wacker Drive
13th Floor

Chicago, IL 60606
(312) 592-6282

Karen McMahon

5964 W. las Positas Blwd.
Room 1308

Pleasanton, CA 94566
(415) 460-3006

Ruthie Carter
295 N. Maple Ave.
Room 6132H1
Basking Ridge, N0 07920
(201) 221-6118

Jin Sowall

(201) 631-6578

475 Madison Averue
Room 1W-5

Moxristown, NI 07960

3/88
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RESOURCE DIRECTORY

The following infarsation nesds to be localized to provide employees with
the talephcone numbers of:

o Benefits Hotline(s)

o Servics Pension Calculation Request Center

o EAP Oounselor

o Pre-Decision Counseling Coardinator

o Career Transition Coordinator

o Management Staffing Offices

o RPD Staffing Organization

o Add others as appropriate

2/88
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If you'’re
interested
in accessing
a hs{ of
employers
who have
registered
available job
opportunities
call

1-800-251JOBS.

ctober 12th, 1985 was

the “kickoff” d;d;te ofa
unique program sup-
ports your efforts to find
the nght joh in the right
place, at the right price —
and to find it quickly.

we have specially
trained operators
ready to answer your
requests for information
on who needs wha, what
and where.

86-519 0 - 88 - 9

PAruntext provided by eric

1-800-251-JOBS
The right nu

mber to call

\ ok
ust call the JOB You can expect to Jearn:
ACCESS HOTLINE

between 8am and 6pm on Company Name
weekdays Eastern Time and Personne] Contact
be prepared to give the Phone Number
following information: Salary Range
N b e
ame Jo
Social Security Number Cuegory
Requested Job Category And, remember, these
(See tnside for complete lating) hmmoompmisthm
Salary Requirement expressed a strong
City, Suate of Preference interest in m you.
You will receive a list of
The JOB ACCESS definite openings — and
HOTLINE Operators the names of people to

will verify your eligibility
by sowal security number
— to assure that this
valuable information only
goes to those for whom it
is intended

database of

opportunities hsted by
companies across the
oountry will be accessed —
and each time you call you
will be given a list of
several companies that have
job openings that meex
your requirements.

&

contact who are in a
position to make decisions.

D on't forget to call
The future is waiting
to hear from you.

Help us help each other

d

ATeT

<y
U

'
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Job Categories

wm m w 2 w }
I8 i B8 b ¢ shuh
Ml o
mmm www mmmm_mwm itk mm mm w_
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1-800-251-JOBS
The right number to call

Weekdays between 8am and 6pm Eastern Time

S N Ny Ty s

Public Relations,
Media, Advertising
and Graphics

O Ant and

Relations

-
i

{

i
i

O Procurement

O Contract Negotiations

Rate and Tariff

O Rate and Twetff Development

O Doclet Mattars  Rederal,
Looal, Simte

O Tariff Adminigtration

O Service Cost Development

Reguliitory/Government

Relations

O FCC Compliance Revies,
Filing Procsdures, Rules

O Other Common Carvier Billing,

B
f%’

i

E

i
I

0 0000co oooa
i g

Aruitoxt provided by Eic:

Research and
Development
a
O Saff
O Design
Real Estate
O Office Space Planning
and
L Do
O Swe Planning Evalusuon, Selection

T

[alalalela]aalaa]ala]

Security Services/Claims
a

g Physical Securiry
Supplies/Material
Logistics

|

gl
gEfi%E?

*

0000 » 000000 OO0
z

i

Training Development/

Delivery

O Course Development

O Training Administration

O Delivery

Technical Services

O Access Line Transmission/

Outside Plamt Facilities

o Repair, Ter ng

and Network

Central Office Facilities

Cusomer Facility Design and

igg
sgg :

Analysis
Design

Micyowsve Msintenance

e
§§ g%?%
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Sales/Marbeting

Clerionl
and Collections
Input

wth pume of thr smevum s ampobie ond |

Tolophone
Onstomer Servies

o coment you dvoty f thry wre mevened W AS yep
oy ben, quich ~ end ow vy of poming the we e thy buu

onplnen.

1800-225-HIRE

IF YOU ARE

wlaphyny nusmhus.

% vl

offer e lopre sl 108 M yOur

! ki
Hi
T

MONDAY - FRIDAY 8AM - 6PM EASTERN TIME
ATeT

GOOD PEOPLE...

_m.
i
i ]

H ]
i 1 w

| eara)




PMP: 008 (2/88)

Eligihle Employee
Receipt of Documents Vaerification

I acknowledge that I have received the follaving documents ard infarmation:

rheck off:)

1) AT Transition Protection Paymant Plan and Summary Plan
Description

- 2) Bxecutive Sumary of Fouros Managemert Program
3) FPMP "Questions and Answers®

4) Foroe Management Separation Election Form

5) Calculation Instructions and Worksheets
- 6) Resource Directory

7) Career Transition Program Application

8) Jcb Access Hotline Brochure

9) Overview of Benefits Associated with the Force Management Program
10) Pension Information

I am aware of uy status in my affected work roup.

Signed,

(Name) {Date)

(Title)

7 M2 given to the manager conducting the meeting.

ERIC
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Capisel Accumulasion o
Employes Benefits
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Oid Orchard Road .
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T be back in .y “office she
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September 12, 1986

.

IBM ANNOUNCES 1986 RETIREMENT INCENTIVE

IBM Chairman of the Board John F. Akers has announced a temporary
@modification of the IBM Retirement Plan, effective today.

The 1986 Retirement Incentive increases the retirement benefit of
eligible employees and makes more employees eligible for retirement.

-- To determine retirement eligibility, this incentive will
add five years to the actual age and service of all
domestic regular and regular part-time employees as of
December 15, 1986.

-- To calculate an individuel’s retirement benefit, five
years will be added to the actual age and service on the
date of retirement.

To be considered for the Retirement Incentive, employees must be
active or on an approved leave of absence today. Those who retired
after January 1, 1986, also qualify for this incentive.

Employees must not'fy their managers in writing b December 15,
1986, of their decision to retire under this incentive. Retirement
dates will be determined by a schedule that each division or
operating unit will make available to its employees and must be
approved by the employee's manager. The schedule will allow retire-
ments to proceed in an orderly fashion while meeting business needs.
The final date of retirements will be no later than June 30, 1987.

"The 1986 Retirement Incentive reflects our continuing effort to
@aintain and improve IBM's competitive strength,” said Mr. Akers.

He noted that controlling cost and expense is a key contributor to a
company's competitive position and will continue .o be a focus of
attention 1in IBM.

"In the past year, we've balanced our resources by moving people to
work and work to people. We've continued to modernize our manu-
facturing plants and have retrained people for new jobs We've cut
discretionary expenses and eliminated unnecessary work.

"All of these measures, 1n addition to the new Retirement Incentive,
will make IBM a leaner, stronger -- and ultimately more successful --
company,” said Mr Akers. '"And they help us preserve the tradition
of full employment "

A-m 7889
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L,

" FRIC
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-2 .

The Retirement Incentive 1s being announced to
may begin contemplating their decisions well i
December 15 deadline. During the next two wee
attend information serssions on this subject,
with employees to provide details and answer q
incentive. In addi.ion, an explanatory brochu
retirement benefit estimate will be sent to th
employees by the end of September.

9/16 am
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day so that emgloyees
n advance of the

ks, all managers v1ll
They then will meet
uestions about the
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Offuce of the Chairman of the Board Vemonk New York 10504 1783

September 19, 1986

vear IBMer

I am writing to tell you about a new--and .emporary--retirement
opportunity for which you are eligible.

It 15 called the 1986 Retirement Incentive, and 1t 1s part of our
continuing effort to make the IBM company as lean and vigorous as
possible. As you know, we have taken a number of other measures
this year to help us reach this goal. We have moved work to
people and people to work. We have reorganized and streamlined
organizations, eliminated unnecessary work, and cut discretionary
expenses.

Not only 1s this belt tightening prudent in difficult times such
as these, 1t 1s essential 1f we are to remain the leader 1n one
of the world’s most competitive industries. When the upturn
begins--and I am confident that 1t will--1BM will emerge stronger
and better prepared to compete because of the measures we have
taken this year.

Just as a heulthy company continually must assess 1ts resources to
plan for the future, an i1ndividual periodically must take stock of
his or her future plans. I would ask you to read carefully the
enclosed material. You may want to d°scuss 1t wita your family.

The 1986 Retirement Incentive offers yot a financial and personal
opportunity Retiring under thils 1ncentilve program may glve you
a head start on a second career you have been thinking about, or
1t may be a chance to catch up on some well-deserved leisure

Whatever your personal gcal, I urge vou to consider the 1986
Retirement Incentive It will help IBM remain co titive, and
1t also helps protect IBM's full employment trad a Ir may
mean th2 beginning of a fulfilling retirement for you

Sincerely,

Syt O o,

John F Akers

JFA 1mv
Enclosure

A -t

0 LT
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1986 Retirement Incentive

IBM
Returement
Plan

1986
Returement
Incentive

Curren* Retirement Income
Estimate

{Buseel on Uie pdiition
of 3 veursto age and swriice)

Soual Security - Age

Total

m-
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1BV CONFIDENTIAL
(when signed)

MEMORANDUM TO International Business Machines Corporation

1 have fully considered the 1986 Retirement Incentive

I wish to 1ake advantage of this opportunity to receive benefits provided
by the IBM Retrement Plan temporary modification upon my retire
ment from IBM, effective at a date 1o be determined as described in the
announ: ement

Requested Retirement Date

Date Signature

Emplovee Serial

Thus form must be returned to your manager before the end of the decusion penod

A -1
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RETIREMENT SCHEDULE

IF MONTH OF SERVICE
ANNIVERSARY IS

OCTOBER THROUGH JANUARY

FEBRUARY THROUGH MAY

JUNE THROUGH SEPTEMBER

A - 131

SCHEDULED DATE OF
RETIREMENT IS

OCTOBER THROUGH JANUARY

FEBRUARY THROUGH APRIL

APRIL THROUGH JUNE

see=Yt
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IGHLIGHTS
1986 RETIREMENT INCENTIVE

Wb = the 1986 Botueme nt Toee g #
— Itisa temporary modification of the IBM Retirement Plan

W heoss bl 2

Active domestie regular or regular part-time employees

— Those on a leave of absenie or nterna®onal assignment

— 1986 retirees

Hun 4Jm ~ 1t \\Ulk)

— Adds five vears to age and service on December 15, 1986, to
determine ehgibilty to retire
®  You are elimble i
— You have 25 or more vears of service,
— You are at leasi 30 vears of age with 10 vears of wervice,
— You ere at least 57 vears of age with 1 day of worvice

— Adds five years to age and ervice on retirement date to determine increased benefit,

Example #]

Current Age 20
Service 25
Compensation $35.000

Standard Plan 1966 Retirement Incetiye

Not Eligble Eligible
Annual
Retirement
Beswtut i} e11.0u

ERI
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Example #2
Current Age.
Service:
Compensation:
Standard Plan
Annual
Retirement
Benefit: $12.621
Example #3
Current Age
Service:
Compensation'
Standard Plan
Annual
Retirement
Benefit’ $18,406

W hen does this take place?

55
30
$40,000

1986 Retirement Incentive

816,361
60
35
$45,000
1986 Retirement Incentive
$21,036

— December 15, 1986, 1s the employee decision deadline under the incentive.

— Retirement dates will be determined by a company-wide schedule which begins in
October 1986 and ends in June 1987. The retirement date must be approved by the

employee’s mar.ager.

W hy was this done?

— Part of contiruing effort to maintain and improve IBM's competitive strength.

~— Balance resources.

— Offer a financial and personal opportumty.

— Provide a head start on a second career or the opportunity for additional leisure.

ERIC

Aruitoxt provided by Eic:
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For Release* IMMEDIATE
Taternational Business Machines Corporstion
Armonk New York 10504 2.

Contacts: Pamela Hawking
(914) 765-6565

Maxine Yee
(914) 765-6434

IBM ANNOUNCES 1986 RETIREMENT INCENTIVE

ARMONK, N.Y., September 12 , , . IBM today announced a retirement

incentive for U.S. employees that makes more erployees eligible for
retirement and improves the retirement benefit for those electing to
participate.

The 1986 Retirement Incentive 1s part of IBM's continuing efforts
to improve the company's competitive strength by reducing costs and
balancing resources. It also will hei> rreserve IBM's full employment
tradition,

Eligibility for the incentive 1s determined by addirg five
years to both the actual age and service record of employees as of
December 15 of this year. Euployees must notify IBM by December 15,
1986 of their decision to participate and should retire no later than
June 30, 1987. The decision to retire under this incentive is
voluntary.

At the end of 1985, IBM's y.s. posulation was 242,241, 1ts y.s.
population 1s projected to decline by approximately 4,060 during
1986 as a result of normal attrition and limited hiring. With this
retirement incentive, along with normal ;ttrxtxon and continued
lLimited hiring, the reduction in the number of U.S. employees 1in

1987 15 planned to be at least twice that of 1986.

LRI | 091286 T
111

A~ 1t Pra s
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IESs Corporate: News Bulletin

December 18, 1986

MORE THAN 10,000 EMPLOYEES PLAN TO PARTICIPATE IN THE 1986
RETTREMENT INCENTIVE; ELIGIBILITY TO RETIRE MADE PERMANENT

The 1786 Retirement Incentive was extremely successful. More than
10,000 employees have indicated their intention to retire in 1987.

"IBM owes a debt of gratitude to those employees for their long
aervice and valuable contributions,” said IBM Chairman of the Board
John ¥. Akers. '"Their cooperation in making the 1986 Retirement
Incentive a success takes us one step closer to helping IBM remain
competitive in & difficult buainess environment.”

To continue to make early retirement attractive for U.S. employecs,
IBM today announced that certain provisions of the 1986 Retirement
Incentive will continue to ugply to employees who were eligible to
retire under the incentive, but who elected not to participate.

Employees who were made eligible to retire by the incentive will
permanently retain eligibility to retire. In addition, all eligible
employees who did not choose to retire under the 1986 Retirement
Incentive will receive improved retirement benefits, although less
than those available from the incentive. Benefits for those who
elected to retire under the incentive are nue changed.

Managers may be contacted for additional information about
retirement eligibility. Employees not eligible for the 1986
Retirement Incentive are not affected. -

IBM also reportea today it sees no signs of improvement in ,tg
general yorldwide business climate as 1987 approaches, and cost

reductions and resource balancing actions will continue throughout
the company.

12/22 a.m

A- 1 7=
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St vomarlecmers  Sresiries  Hce heres ¥ o rpic vertoe

Artnank N Y 0504

Offece of §ice Freoens

December 10, 1981

Dear IBMer

I ¢m writing to tell you about a special opportunity which
may be of interest to you. It 15 occasioned by the major
reorganization that we recently announced. Realignment of
headquarters organizations in lower Westchester County, New
York, and Franklin Lakes/Montvale, New Jersey, will require
substantial redeployment of people, including a significant
number of relocations. Therefore, the company will offer
longer service employees, who may wish to leave the company
to follow cther pursuits, the chance to do so with our as-
sistance.

Any headquarters' employee 1in the division, group, corporate,
or subsidiary headquarters organizations located in lower
Westchesier County, New York, or Franklin Lakes/Montvale, New
Jersey, who w1ll have completed 25 or more years of service

by December 3%, 1982, and who elects to leave IBM by March 31,
1982, can receive 3recial payments., IBMe s whose 25th service
anniversary date or eligibility date for early retirement 1s
between April 1, 198., and December 31, 1982, may delay leav-
ing unt1l their anniversary or eligibility date, if they wish.

The special payments are paid at the rate of 50 percent of

the employee's regular salary (based on an annual salary of
up to $100,000), for 48 months or until age 65, whichever
occurs first, with a minimum payment period of 12 months.
These special payments are 1in addition to whatever benefits
the employee would normally be eiigible to receive upon leav-
ing the company.

This special opportunity 1s strictly voluntary. 1f you wish
to take advantage of 1. we would like to know by February 26,
1982, You may get further details from your manager.

Sincerely,

Vice President, Personnel

ERI
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IBM CONFIDENTIAL ——

MEMORANDUM TO. International Business Machines Tarporation

I have fully considered the special voluntary opportunity
described in the letter of December 10, 1981.

I wish to take advantage of this opportunity to receive
the special paynents upon my (retirement/resignation) from
IBM, effective .

Date: Signature

Employee Serial

A- 13t ire
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IBM CONFIDENTIAL

GENERAL CONFIRMATION LETTER

Dear (Employee):

This letter confirms the understanding that has resulted
from prior discussions with you regarding your (resigna-
tion/retirement) from IBM.

Effective » IBM will pay you the following
special payments per month to be paid on a semi-monthly
basis:

From To Amount

In the event of your death after the effective date and prior
to (ending date of special payments) IBM will continue the
special payments to your spouse. if living, or if ot, to your
eligible dependent children/child under age 23. Ctherwise,
such payments wiil cease absolutely on your death.

Very truly yours,

INTERNATTONAL BUSINESS
MACHINES CORPORATION

(Signed-Operat:ng Unit
Personnel Director)

~ e J
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IBM CONFIDENTIAL <

NO COMPETL CLAUSE

Dear (Emplcvee):

This letter confirms the understanding that has resulted ’
fron srior discussion with you regarding your (resigna-
tion/retirement) from IBM.

Fffective , IBM will pay you the follcwing
special payments per month to be paid on a semi-monthl,
basis:

From To Anovnt

In ihe event of your death after the effective date and prior
to {ending date of special payments), IBM will continue the

pecial payments to your spousez, 1f living, or 1f not, to
your eligible dependent children/child under age 23), Other-
wise such payments will cease absolutely on your drath.

IBM's cbligation to continue special payments hereunder 1s
sub .ct to the cendition that during this period you will
not, without first notifying IBM and obtaining 1ts approval,
engage 1n ar activity with, or be employed by, any firm or
organizatio~. which competes with IBM or :ts subsidiaries. To
ensure compliance with this provision, you agree to notify
IBM of any prospective employment you intend to accept during
this period.

1£ the furegoing accords with your understanding. kiandly 1in-

dicate your agreement by dating, signing, and returning the

enclosed copy of this ietter contract *n the envelope provided.
-Very truly yours,

INTERNATIONAL BUSINESS
MACHINLS CORPORATION

Signed Ofciating Unit
Personnel Director)

AGRELD DATL

A- 13 tvo
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IBM Retirement Education Assistance Plan (REAP)

A plan to help prepare for an active and enjoyable retirement.

If you are ehgible for the 1986 Retirement Incentive, you are eligible for REAP. The
financial assistance that REAP offers toward educational expenses can help prepare you and
your spouse for activities and personal fulfillment 1n your retirement years

Who can participate?
® Employees within five years of retirement eligibility
® Retirees for up to three years after retirement

® Your spouse becomes ehgble when you do

How does it work?
® Reimburses ehgible costs upon course completion.
® Maximum Lifetime benefit 1s $2,500 per individual.

® Submit REAP application (ZM02-5431) 1o the benefits representative at your location prior
to enrollment.

What educational expenses are reimbursed?

® Courses at nationally accredited colleges, secordary schools and adult continuing educa-
tion courses. (Books, toois and optional or noneducational fees are not reimbursable.)

~ Course examples:

Real Estate

Sports Instruction
Interior Design

Creative Wniting

Musical Instruction
Carpentry

Hotel/Motel Management
Photography

Tax Accounting
Financial Planning

and more.. . .

More Information

Sec the Rerement Sducation Assistance Plun section of Planming Your Financal Future.
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1986 Retirement Incentive

Information, Please
This brochure 15 a first step toward understanding the 1986 Retirement Incentive
and the personal and financial opportunities it may offer you.

Your manager has attended a special seminar on this subject so that he or she can
answer any ciestions you may have after reading this material.

In addition, your local benefits department has trained personuel available
to answer your questions.

So don’t hesitate Planning for retirement can be a complex bsiness. Take some
time 10 ..udy this brochure and your personalize benefit estima.e. The estimate
reflects a single life form of payment, not adjusted for such options as Joint and
Survivor, income leveling and Pre-Retirement Spouse Option, Reviewing the
IBM Reurement Plan section of the "Planning Your Financia! Future” bookle: will
also be helpful. If you have questions, or you’re just not sure you un-erstand the
1986 Retirement Incentive, be sure to talk to your manager or ca.. /our local bene-
fits department.

The Basics

The 1986 Retirement Incentive is a temporary modification of the 1BM Retirement
Plan It increases the amount of the retirement benefit for eligible employees and
makes more employees eligible for retirement.

It works like this. to determine your ehgibility to retire, the incentive adds five
years to your actal age and service as of Decerber 15, 1986, If eligible. your
\icreased retirement benefit will be calculate by adding five years to your 2ge and
service on your retirement day.

Advantages fur Retire: -
If you have already given some thought to retrement, you'll notice right away that
the 1986 Re.rement Incentive offers financial advantages over the standard IBM
Retirement Plan. (See examples on pages 2 and 3.) The larger retirement benefit
under the incentive is not just for a year or two—but for the rest of your retired hfe.

Some of you—especially those made eligible for retirenient by the addition of
five years to actual age—may never have considered early retirement. You may,
however, have had thoughts about a second career. Perhaps you never took these
thoughts sertously because of financial reasons. This new retirement incentive
may help make such a change possible. Or it may simply give you more timwe to
pursue other interests.

Whatever your personal situation, 1f you are eligible for this retirement
incentive, you have a thoughtful and careful decision to make.
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Here are some examples of how the incentive may affect you:

Example 1.

If ycu are age 50-54 by December 15, there are special advantages. Under the
standard IB.4 Retirement Plan, you would not e eligible to retire unless you had at
least 30 years service. Under the incentive, you become eligible with only 10

. years of service and your benefit calculation is increased by the addition of five
years of service. Under the current plan, a certain amount is deducted from your
retirement income calculation because you will receive retirement payments over
alonger period of time. Under the incentive, these early retirement reduction
factors would be reduced. Lifetime medical benefits would also be extended to
you, your eligible dependents or eligible survivors.

Retirement benefit calculations based on retirement as of 12/31/86. This

example reflects improvements in the base period announced in May.

Current IBM 1986 Retirement

Retirement Plan incentive
Age 50 55
Service 25 30
Final Pay $25.000 $25.000
Service and Larnings Formula

Based on Actual Based on

Age and Service Incentive
Avg Earnings
in Current Base
Period (1977-86) Not Ehigible $19,500

e or=E X 01§ $7.898
$292 50
X 30 Years
Early Retirement $ 8775
Reduction -10%
Benefit $ 7.898 Annually
Not
*With Leveling Option

10 Age 62. S10.170 Annually  EVBDIE Incentive
Note If you do not reure under the incentive, you will not be ctigible o retirg for the next five years In five years

when you bezome cligible you will receive a mimmum amount of $6, 143 ($8.775 minua 30 percent) instead of
$7,898 The 30 percent reduction factor is based on actual age on 12/31/86

*You may select a leveling option, an adjustment 10 reiirement benefit 0 when you elect 10 ‘ake Social Secunity
your total retiremend incor:  remains abous the same.

Example 2.

If you are 55~59 by December 15, the retirement benefit is increased in two ways.
Your early retirement factors are eliminated by .2 addition of five years of age.
Your retirement benefit is also increased by the addition of five years of service. In
addition, the incentive means only 10 years of service are needed (rather than

the 15 under the standara plan) to qualifv your eligible dependents or eligible
survivors for lifetime 1aedical benefits.

ERIC
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Retirement benefit calculauons based on retirement as of 12/31/86. This
example reflects improvements in the base period announced in May.

Current IBM 1986 Reurement
Retirement Plan Incentive
Age 55 60
Service 30 35
Final Pay $40,000 $40,000

Service and Earnings Formula

$:6,361
Based cn Actual Based on
Age and Service Incentive
Avg Earmngs
1n Current Buse
Period (1977-86) $31,163 $31,163
X_o1s y_ois
$467 45 $457 45
X 30 Years X 3 Years __
Early Retrcment $14.023 $16.361
Redvction ~-10% {no reduction)
Benefit $12,621 Annually  $16,361 Annually
With Leveling Option g;:em -lrl::m:'y
to Age 62 $16,565 Annually  $20,205 annually

Note IT you uo not retire under ihe incent ve, an carly retiremeni reduction factor of 10 percent will be
applied to the $16.361 The imin'mum benelit at reiremient will be $14,725 ($16,361 minus 10 pereent )

Example 3.
1f you are age 60 or overand are eligible to reure, benefits are increased by the ad-
dition of five vears of service. Early retirement reduction factors no longer apply
to ycu. Inaddit.on, the incentive means only 10 years of service are needed (rather
than the 15 under the standard plan) to g alify your eligible dependents or eligib.e
survivors for lifeime medical benefits.

Retirement benefit calculations based on retirement as of 12/31/86. This exam-
ple ref .ects improvements in the base period announ-:ed 1n May.

Current IBM 1986 Retirement

Retirement Plan Incentive
Age 60 65 $18,406
Service 35 40 - S
Final Pay $45.000 $45.000

Service and Earnirgs Formula

Based on Actual Based on

Age and Service Incentive
Avg Earnings
1n Current Base
Pericd (1977-86) $35. $35.059

X 0I5 X 015

$525 89 $525 89

X __35Years X 40 Years
Benefit $18.406 Annually  $21,036 Annually -
with Leveting Option Current Temporar,
10 Age 62 $24,654 Annually  $27,787 Annually Plan Incentive

Note If you do not retire under the incentive, the minimum ber2fit that will be used to comparc against other 18M
Reurement Plan calculatons will be $21,036

O
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Keeping that Competitive Edge

At one time, a company's strength was measured by the superiority of its product
line That’s still citically important, but it’s not the only factor in today's business
world.

Today, the top competitor must also be as lezn and vigorous as possible.
Controlling cost and expense are key to a company's competitive health. The skills
and experience needed for a st Zcessful future must be balanced with the need for
belt-tightc~ing. These are facts of hife not only in the information processing
industry, but throughout American industry.

Orcr the past year, iBM has implemented a number of measures to maintain and
increase Its competitive strength Resource balancing and the re fuction of
discretionary expenses are the two you've probably heard most about. The 1986
Retire  tIncentive is an additional measure that will help IBM become stronger,
leaner, a !better prepared to compete in the years ahead. It will also help protect
our tradition of full employment.

The Choice is Yours
It’s important to note that retiring under the 1986 Retirement Incentive s strictly
voluntary. Taking the ime to study the information in this brochure and your
personalized berefit estimate, or talking with your management, does not in any
way commit you to retiring. You may decide that now is not the right time to retire.
Or you may decide that it's the perfect uime. It’s all up to you.

If you are eligibie, but choose not to retire under this incentive, you are still
entitled to an :mproved benefit. This is explained 1n detail in Question 4, which
follows.

The only requirement if you do choose to retire undear this incentive is that you
sign the enclosed form and give it to your manager no later than December 15,
1986. Your retirement date wiil be determined by a company-wide schedule which
begins in October 1986 and ends tn June 1987 Your manager must also approve
the date selected.
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For More Information

The following questions and answers provide details you should know about the
1986 Reti.zment Irzentive If you have additional questions, your manager or
local benefits department will be happy to help.

1. Q. Who 1s eligible for this incentive?

A. Tt anplies to active domestic regularand regular part-time employees, and
those on an approved leave of absence or internationa! assignment on September
12, 1986. Empl: yees who retired after January 1, 1986, also qualify.

2. @. how do eligibility requirements under this incentive compare with eligibihity
requirements under the standard IBM Retirement Plan?

A. They are much better The following chart will heip you make a comparison.

1986 Reurement Incentive Current 1BM Retirement Plan
Any age with at least 25 years Any age with at least 30 years service
actual service
At least age 50 with 10 years At least age 55 with 15 years service
actual service
At least age 57 with | day At least age 62 with 5 years service
actual service & eligible to receve Social

Security benefits
At least age 60 with | day At least age 65 with 1 year service

actual service

3. Q. When must 1 retire to take advantage of this incentive?

A. Retrements for all employees will follov: the same schedule The schedule
allows retirement to proceed 11 an orderly fashion while business commitiments
continue to be met. Your retirement date within the schedule is determined by
ycur service anniversary month and must be approved by your manager. How-
ever, the lates: possible date of retirement will be June 30, 1987.

4. @. Does this modification affect my retrement benefit if 1do not choose to retire
underthe 1986 Retirement 1 ~entive?

A. Yes. If you are eligrble to retire under this modification and choose not to
retire, your retirement benefit still 1s recalculated on December 31, 1986,* by
adding five years 1o actual service as of that date. This calculation— which

15 reduced by early retirement factors for all employees who are under 60

on December 31, 1986*—becomes the minimum amount You may receive on

*T1,2 ehigibility and acceptance deadline under the incentive 15 December 15, 1986
Minimum benefits calculuted for those who are eligible under the incentive but
do not ~hoose 10 retire are based on actual age and modified service as of
December 31, 1986

O
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retirement. (This minimum benefit provision is required by current government
regulations regarding pensions.)

However, at some point in time, usually between two and three years, normal
salary growth and increasing service will cause the minimum benefit to be
cxceeded by the benefit received under the 1BM Retirement Plan. When you
retire you will get the greater amcunt.

If you choose nat to retire under this incentive, it is important to note that early
retirement reduction factors will reduce the retirement benefit in most cases. (See
example 1 and 2.)

Also, if you are under 55 with less than 30 years of service on December 15,
1986, the 1986 Retirement Incentive represents a unique opportunity to retire at
an earlier age with less service. If you do not choose to retire under the incentive,
You must then wait until your actual age and service makes you eligible to retire
under the standard IBM Retirement Plan. (See example 1.)

. Q. If Twish (o retire under this modification but my manager » ks me to stay

longer, how long must I stay?

A. Your manager may ask you to stay on, due to business needs but not beyond
June 30, 1987. For example, if the schedule calls for your retirement from Febru-
ary through April 1987 and you wish to retire in February, your manager may ask
you to stay unfil April for compelling business reasons. Any request to stay be-
yond April 1987 would have to be approved by your unit/division head.

", Q. Based on my service anniversary date, the retirement schedule allows me to

retire February through April. May 1 retire earlier than February?

A. If you wish to retire on a date earlier than that specified under the schedule, it
must be approved by your division or unit nead or designate.

‘\-
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7. Q. Iftak'ng my remaining vacation {earned and/or accrued) puts my retirement

10.

11.

12

O
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date past iny scheduled retirement period or date, may I retire at the later date?

A. No. If you elec: to retire under this temporary modification, you must retire
within the schedule and on a date agreed upon with your manager. You will be
compensated for any unused vacation.

Q. Does the addition of five years of age and service affect ehigibility for any
other benefit such as life insurance, Quarter Century Club or vesting under the
Tax Deferred Savings Plan?

A. No Eligibility for other programs is not affected and continues to be based on
actual age and/or service. However, if you retire under the incentive and your
modified age and service are at least 55 and 15 respectively, or if your modified
service is 30y «rs or greater regardless of age, li"etime medical and dental bene-
fits will be provided for your eligible survivors. For those of you who don’t reach
these levels of age and service, eligible survivors will receive one year of medical
and dental benefits.

. Q. Have any of the basic provisions of the IBM Retirement Plan such as the base

period, three formulas (o calculate the benefit, Joint & Survivor Option or level-
ing changed”

A. No. The basic provisions remain the same.

Q. How does the addition of five years to my age under the incentive affect calcu-
lations for the Joint & Survivor Option, levelirg and Social Security amounts
under the minimum benefit formula?

A. The addition of five years of age and service is to determine eligibility and cal-
culate benefits. All adjustments to that benefit, such as leveling, Joint and Survi-
vor Option and Social Security, will be based on actual age.

Q. If I retire under the modification, is it possible to work at my previeus job as a
supplemental?

A. The key to a supplementa! employment arrangement will be needs of the busi-
ness. Only when a business need exists can you be considered for supplemental
employment in either the same or similar assignment. You may also be considered
for work in other departments or locations on an individual basis. If hired as a
snpplemental your retirement and other benefits will continue.

Q. Are all 1nterested employees who retire guaranteed supplement-* work?

A. No. Only wheu. 2 business need exists will employee interest i1. supplement
employment be considered. Your manager can provide you with further details.

g
S
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13. Q. 1 have vested rights and this incentive makes me eligible for retirement. If I do
not accept the opportunity to retire is the amount of my vested rights affected?

A. Yes, your vested rights amount at age 65 would be equal to the retirement bene-
fit amount derived from the incentive. If your actual service makes you eligible to

receive vested rights at age 55, the amount would be reduced by the normal reduc-
tion of 3 percent per year from age 65.

[N For instance, in the case of the employee in ex: -nple 1, he would have a vested
right amount at age 65 of $8,775, which is the amount derived under the retire-
ment incentive, not reduced for age. As a vested right, it would be subject to re-
ductions of 3 parcent per year for each year younger than age 65 the employee
chooses to start vested rights payments, down to a minimum vested right at age 55
of $6,143.

2R3




O

ERIC

Aruitoxt provided by Eic:

282 |

UNION
CARBIDE

UNION CARBIDE CORPORATION 33 0.0 ancesuRy ROAD DaNBURY CT 06817-0001

May 16, 1988

Sonla Fuentes

Congressional Fellow

Senate Subcommittee on Labor
Hart Senate Office Building
Room 608

Washington, DC 20510

RE: Request for Literature on UCC's Barlv Retirement Incent.ve Program (VSP)

Dear Ms. Fuentes:

Based on your telephone request, I've enclosed some material which
further describes the subject program:

1. oOutline of the program.
"Q8&A's" distributed to Benefit Plan Administrators to be used in
discussions with employees about their benefits under VSP, Note
Question No. 33, in which we state we plan to protest any state
unemployment awards.

3. A copy of the release signed by employees who chose to
sever/retire under VSP.

I was unable to obtain a copy of the actual brochure provided to
employees, but it mirrored the information presented in the outline (#1).

I hope this will be of some assiscance to you
Sincerely yours.

ANl sy

L. H. Reiter
Consultant Benefit
Plans

pb

att
13198
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EMPLOYEE

BULLETIN

ANNOUNCEMENT

OANBURY, Aug. 28 — The Company announced today 2 Voluntary
Severance Program (VSP) for U.S. salaried employees in designated units where,
because of organizational or ¢ ,erating changes, the number of people 1s
expected to exceed the number of 3obs available.

The Program includes:

1.

s

A 34} Addition™ to the Pension Plan, which will add three
years of Company Service Credit and three years of age to the
actual Service _redit and age for

~ determining eligibility to retire,

- calculating pension benefits,

- determining eligibility for & vested pension benefit

The psyment of & Severance Allowance.

Up to s1x months of continued participation 1n the medical and
l1fe 1nsurance plans for persons not eligible for retirement

benefits

Payment of 19386 vacation even 1f Severance s prior to
12/31/95,

Outplocement service 1f requested

Employees 1n the designated units will be informed of their
eligibility in the near future.

CORPORATE EMPLOYEE RELATIONS DEPARTMENT

DANBURY

NEVWVS |

£10°50
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VOLUN{ARY SEVERANCE PROGRAM ~ VSP
“343 ¢+ SEVERANCE PAY

The purpose of VSP is to secure a reduction in force within a designated
unit by providing an incentive for eligible salaried employees to volunteer
for severance from employment. An eligible employee is one within a specified
category employed within the designated unit.

ELEMENTS OF VsP
“3+3 Addirion”
For employees accepting the VSP offer, three years of Company Service

Credit and three years of age will be added to the actual age and service used

for determining pension eligibility and benefits. including eligibility'for
vesting.

Bffect of "343 Addition"

- Bligibility f ¢ rerirement will be attained at age 47 with at least
seven years of Company Service Credit at the time ~f severance.

- Three years will be added to the Cc. any Service Credit used in
calculating the pension benefit of each employee accepting the vsp
offer who has at least seven years of service or is at least age 62
with one month of .ompany Service Credit.

- Three years will be added to the actual service credit and age in
determiniag =1igitility for retirement with an unreduced penston.
Therefore, eligibility for an unreduced benefit will be:

a) Age and service total 79 or more
b) Attainment of age 59 with at least seven years
of Company Service Credit

c) Attainment of age 62 with at 'east one month of Company Service

Credit
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Benefit

-2_

Actuarial reductions for reduced pension benefit will be computed
after the addition of thre2 years to both the actual age end actual
service. The reduction will bs 5% for each year (prorated at 5/12 of
1% per month) short of normal eligi%ility for an unreduced pension;
i.e.. age 62 with ten years' service, age 60 with 30 years' service,

and age-and-service totalling 85.

Example: Age 53 with 26 years’ service
Usual Reduction:
S1x years short of 85 eligibility
6 x 3% = 30N reduction
“3+43" Reduction: Age 53 + 3 = 5§
Service 26 + 3 = 29
Total 83
No Reduction
(See attache? table for complete schedule of factors.)
Bligibility fo. & vested pension benefit will be seven years of
Company Sefvice Credit at time of severance.

Plan Participation

Individuals electing to retire under the VSP offer may continue
medical and life lnsurance under same terms and premium arrangements
as they may apply either now or in th~ future to other retirees.
Individuals not eligible to retire may continue medical insurance and
Jife insurance (without disability provisions) for six months or until
eligible for coverage by another group plan 1f earlier under same

terms and premium arrangements as thev may apply eacher Now or in the

future to other retireces

86-519 0 - 88 - 10
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= Indlviduals terminating under VSP will be pald for all unused accrued
vacation plus 1986 vacation. regardless of severance date.
L
Severance Payments
- Individuals termlnating under VSP wlll recelve a severance payment in
accordance with the following schedule: .
COMPANY SERVICE CREDIT SEZVERANCE Al.LOWANCE
Compleicd Years
Up to 3 years 1/2 month's pay
3 years and under 5 years 3/4 month's pay
S years and uno:r 7 years 1 month's pay
7 years and under }0 years 1-1/2 wonth’s pay
10 years 2 month's pay
Over 10 years 2 month’s pay plus 1/4
month's pay for each year
of Company Service in
ertess of 10. (Pro-rated for
. partlal years in excess of o)
Payment will be made at the regqular salary rate on the regular paydays.
L
-

El{lC Ly
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-4-

VSP Coverage and l.imitations

8/28/85

0020

Available for use in a designeted ynit with both non-exempt and exempt
salaried employees subject to the following limitations:
1) A defined surplus of people exists
2) The approval of the Group President
3) The concurrence of Corporate Industrial Relations
4) An analysis of the demographics of the designated un.t to insure
that in both offering and acceptanc: there will be a wide range
of salary levels and no Aisparate representation in age, sex or
minorities,
The designated unit will function with fewer enployees at the
conclusion of vsp.
The offer/acceptance period will be at least one month, but will end
No later than December 31, 1985.
The date of retirement/severance will be specified by the Company but
will be no later than Docember 31, 1985; except in rare-and-unusual
circumstances approved by the Group pPresident with the concurrence of
Corporate Industrial Relations,
Blections will be entirely voluntary by the eligible employees.
Cutplacement assistance will be available if requested by the employee.
The Company retains the right to keep the skills necessary to maintain

the business.

..)
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SUGGESTRD TRANSMITTAL LETTER FOR BROCHURE

To:

Your (Department, Szctlon, etc.) has been designated as one <f the units to be
included in the voluntary Severance Plan (VSP). You are therefore one of the
people eligible for the Plan.

The attached brochure describes this Plan in some detall. I urge you to read
it carefully.

on at in we will hold a meeting at
which the Plan will be discussed, and at which you any ask questions. please
try to attend.

The Plan offers unlque opportunitie- for those who wish to avail themselye _of
it. It deserves your thoughtful consideration. If you would 1ike tt@ss/

it on a personal basis, elther betore or after the meeting on
please let me know.

very truly yours

ERIC

Aruitoxt provided by Eic:




T0: Union Carbide Corporetion

I heve been fully informed c¢f the Corporetion‘s offer to me to
participate in the Voluntery Severence Program es outlined in the dbrochure
The Voluntery Program (VEP), deted September, 1985.

Yes, I heve decided to elect to participete in

and receive the benefits of VSP by volunterily

severing my employment es provided by Vvsp,

¥o, I heve decided not to perticipete in and

receive the benefits of vsp.

Signature

Date

Pleese complete the form end return to

no leter than .

J

el
Ny

ERIC
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VS P - ®3e3 AND SEVERANCE®

QUESTIONS AND ANSWERS ON PROCEDURE

Where Say VSP be used?

In any deaignated organizational unit, where such unit will function
thereafter with fewer employees. A unit could be aa large aa a
diviaion/component, location, or small as a departmental unit or

functional part thereof.

Who is an eligible employee?
Any aalaried employee within any unit where VSP haa Seen approved for

May VSP be offered to s single, identifiable employee?
In general, no. Bowever, for example, if a aingle employc2 is to
become surplusaed becauss the eaployee's job is to be eliminated, vsp

B2y be offered to that employee after necesssry approvals.

May VSP be used on a limited basia within an selected unit?

Yes, in several ways:

= A cap on the number of peraonnel allowed to zake VSP may be uaed. 1If
80, and VSP is over-aubscribed, then Company Service should be the
factor used in determining eligibility.

= It may be used only for exempt or unly for non-exempt personnel, but
this is not recommended.

= You nay aingle out an identifiable part of a unit, i.e., a function.

L o)

-
Ne
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What approvals are required?

Group President and Corporate .industrial Relations

Is this an ongoing program?
No. It is a time limited program designed to assist units in reducing

forces - where necessary, and available only to the end of 1985,

If an eligible enployee declines VSP and is later declared surplus,
will the VSP benefits be available to such an employee?

No.

If a component declines to use VSP, but surplnses employees, is VSP
available to those employees?
No. Only the regular benefits are available when a reduction-in-force

takes place; i.e., the usual pension benefit plus lay-off allowance.

will VSP be publicized to all employees, including thcse not eligible?

Yes, but only in a general wry.

b\)
)
C.
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10. 0. Should an employee be advised that if he or she declines VSP he or she
sav be subject to layoff?
M. If a reduction-in-force is 90ing to take place within a component, and
@ surplusing will occur if the VSP does not create a sufficiency, it 1s
strongly advised that the employees in that component be so advised (as

& group) concurrently wit: .ne ann »’ncement of VSP.

11. Q. Can an employee rescind ar election or rejection?

A. Yes, if done before the end of the offering period of that ~-oup.

2

™5
~3
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VSP = Process

Additional Q & As

Will this program cover employees who are voluntarily retiring
between Sept. lst and Jan. lst, 19867

We do not wish to interrupt the flow of voluntary retirements. Thus,
any such employee who retires between Sept. 1, 1985 and Jan. 1, 1986
{(an employee's effective date of retirement 18 the farst of the month
after the last day of work), who would have been included 1n a VSP
offering, 1f they had remained active rather than retire during this
period, will have thair pension benefits improved retroactively as
provided by VSP, as well as other VSP benefits for which they would

have been eligible.

May employees selecting VSP defer their pension?
Yes, and 1t will not affect their VSp benefits. For those VSPers
deferring pension, the "3+3 Addition® will apply at the time the

pension benefit begins.

will the pension bridge apply in VSP?
No. VSP 18 a voluntary action. The bridg:ng for pension applies

only in non-voluntary situations - by the action of the Company.

For those VSPers who are not eligible to retire, how will they pay
for their share of continued life 1nsurance and medical insurance?

1hey will be billed monthly.

o .
iy

a




16. Q.
A
17. Q.
A
18. Q.
A
19. Q.
A.
O
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Is the Dental Expens. Assistance ®lan continued under VSP?

No. The Dental Plan terminates on the last day of the calendar month
in which employment stops. If a previously covered individual 1s
receiving dental care or treatment prescribed by a dentist before
hat date, benefits according to the schedule will still be payable

for gervices performed for up to 31 days.

Does the 3+3 AdGition apply to vacation Pa, or severance pay?
No. The 3+3 adcition applies only to pension eligibility and in the

Calculation of a pension benefit.

When will the vacation pay be paid?

Any vacation pay due, 1.e., current Year vacation, carried forward
vacation (bank vacation) or 1986 vacation will be paid in the year of
last day of scheduled work. Thus, 1f a VSPer's last day of scheduled
work 1s 1n 1985, then such vacation pay will be paid in 1985 and will

be a part of 1985 earnings.

The income tax withholding for such vacation pay will only be at the
20% level. Thus, such employees should consider filing an estimated

1985 tax return. Such f1lings ran be no later than January 15, 1986.

What are the income tax ramifications of the Severance ®av?
The Severance Pay 1s subject to ti .ution as ordinary income in the
year 1in which 1t 1s received. Income tax will be withheld at the

indavadual’s regular withholding rate.

O
0
(<
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Ia the Severance Pay subject to ®Social Security Tax"?
Yea. There is 8 queation, however, in which year or yesrr 1t 1a
subject to such taxstion. We are seeking an IRS ruling on thia

queation and will ao inform you when we have that ruling.

Are employeea on leave of abaence eligible for vsp?

Thia anawer is predicated upon a VSP offering within the designated
unit from which an employee is on LOA. There are several different
typea of "leaves of absenc:":

- 1If an employee ia on disability leave, 1.e, abaent because of
illness or iujury, auch an employee would be eligible for a VSP
offering -- even 1f abaent becsuase of the dissbiiity during the
offering period.

- If an employee 13 on a leave-of-absence for personsl reasons,
union aervice, or in the Company's buaineas intereat, they will
te eligible for VSP only 1f they have returned from the LOA

during the VSp offering Deriod.
May V5P be offered tc any asiaried employee in 8 designated
organizational unit?

Yes, except to members of Senior Management.

Can IAs be included in VSP?

If they are on the U,S. payroll.

Gl




WVhat about area component?
If they wish such a program, they should develop a proposal and

submit it for approval.

Can the Severance Pay be treated as "Earnings® for an IRA
contr ibution?
In the opinion of our counsel, based upon a ruling from the IRS, they

cannot.

Will the addation of three years to Ty age also apply to the survavor
.

senefit factor?

No. The actual ages of you and your named survivor will he uysed.

Will the three-year addition to age affect the Social Security offsget
when the 1.5% pension formula 15 used?

No. The offset will be based on your actual age.

Will the three-year addition to age affect the level-income
calculation?

No. It will be based on actual age.

Will the addition of three years to the service be used 1n computing

the severance payment?

NO. Actual service will be used.

86-519 0 - 88 - 11
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If death occurs before the severance payments are completed what
happens?
Any remaining payments will be paid in a lump sum to the indivacual's

estate

It the total of age and service 18 more than 79, can the "excess® age
(up to 3 years) be used in the pens-'on rultiplier?

No. The o.aly addition to the multiplier 1s three years of service.
If age and service total 79 or more, the age 1S irrelevant for

purposes of VSP.

Wi1ll people electing VSP be eligible for uncmployment benefits from
the state?

The separation will be reported as being voluntary, which ordinarily
is a disqualification. The final decision, Of course, 15 made by the

state, However, the Company plans to protest any awards.

Can the Severance Pay be made in a lump sum?

No. It must be p21d at the regular salary rate.

Does the addition Of three years of service apply to the calculation
of the amount Of retired life insurance?

No. Only active service 18 used.
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Why docsn’'t the ®343° eligibility apply to the "48-and-8", rather
than "S0-and-ten® since this is "by action of the Company*®?

The Program is offered by the Company, but the individual volunteers
for separation in order to receive the special benefits. Therefore,

it 18 not "by action of the Company®.

If 1 go to worx someplace else, will 1t affect my severance payments?
No. Your severance payments will continue even 1f YOu have full time
employment. The only exception 1s that they will end 1if you return

to employment with Union Carbide.

N~
diy
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JOSEPH 8. PERKINS
CORPORATE RETIREMENT MANAGER
CORPORATE BENEFITS ADMINISTRATION

POLAROID CORPORATION
575 TEQ'NOLO(JY SQUARE (48)
CAMBRID/SE, MA 02139

PHONE: 617-577-2251
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PSP-3 POLAROID SEVERANCE PROGRAM vou
- CHECKOUT LIST
Name Clock # Dept # Term Data
Maiiing Address
THE FOLLOWING BENEFITS HAVE SEEN EXPLAINED TO ME:
CHECK
ONE COMMENTS
YES|{ NO | NA
|, SEVERANCE PLAN OPTIONS AND DEDUCTIONS
Severance Pay Option
' Maedical Insurance
{ Dental Insucance
| o
i Life Insurance POGLIP
FOGLIP
! 2 POLAROID PENSION PLAN - “PA’* FORM
{(Apphcable For Employses 55 And Oider)
3 POLAROID PROFIT SHARING - ''TR" FORM
4 POLAROID STOCK DWNERSHIP PLAN FORM
5 LONG TERM DISABILITY May not be continue . 1f currently
disabled, you may still apply for LTD
after compieting the { year waiting
period
» POLAROID CONFIOENTIAL INFORMATION FORM
(Dept Manager Responsibriity)
| agree that | am with Polarodd | understand there are no recall nor rehire rights in this plan

Consideration for rehire old requira M 1 rupply 43 & new appicant and that thers 1s no guarantee of re-empioyment if rehired,
there witl be no senworit  estoration

| understand and agres 1o statements on above iteme

Empioyees Signature Date
Porsonnel Administrator » Signaturs Dete
OISTRIBUTION  WHITE _Personal Adminisiration CAMARY —-Onginator PINK—~Corporale Benatia Oftce  750M 26 HR 224
| N
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POLAROID SEVERANCE PROGRAM

.Pdaroid Published By Polaroid Corporation
Corporate Personnel

April, 1985

4
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POLAROID SEVERANCE PROGRAM
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POLAROID SEVERANCE PROGRAM

KEY FEATURES OF THE POLAROID SEVERANCE PROGRAM

Introduction

The purpose of this Polaroid Severance Program is to achieve a
reduction in worldwide payroll and benefits of twenty-five to thirty
million dollars, which will be accomplished through divisional
restructuring and the projected elimination of approximately 400
salaried jobs and a smaller number of hourly jobs.

The program is aimed at improving our financial performance and is
not intended as a benefit. In many cases, management will encourage
individuals to seriously consider the severance program.

Eligibility

The Pplaroid Severance Program applies to all permanent full or
part-time Company members who are on the active payroll, but not all
memhers will be eligible to participate. Division management will
determine the eligibility of a member and to participate you must
receive specific written approval to leave from your Senior

Corporate Officer.

Hourly Members - Decision to participate in this plan is
voluntary. Division Management will, however, limit the number
of participants allowed to leave from the Division, or from one
or more particular job families and/or classifications within
the Division, where appropriate.

Salaried Members ~ Any salaried member may request to
participate in this plan, but eligibility will be determined by
division management. Participation may be involuntary for some
members with under 10 years of salaried seniority, in which case
the severance payment structure will be as stated in this
Polaroid Severance Program description.

Aruitoxt provided by Eic:
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Timetable

If you are deemed eligible by your Jdivision management and are
interested in taking the program, you must let your supervisor know
on or before July 12, 1985. The latest date for temination of your
employment is July 19, 1985.

Exception:

Salaried Members with less than 10 years salaried seniority and
no prior hourly experience, for whom this program may be
involuntary will be notified on or about May 1, 1985; the
termination date for those members will be on or about May 31,
1985.

Salaried Members with less than 10 years salaried seniority and
who have prior hourly experience, have until July 12, 1985 to

decide whether to leave the Company or to re-snter the hourly
ranks.

Severance Pay Provision

Amount of Payment
Severance payments will be based on your

- Company seniority as of July 19, 1985, as recorded on
your PEP document (unless you had a break in service, in
which case you will be given credit for your service
prior to the break), and

- age as of July 19, 1985, and

- pay rate on July 19, 1985.

Payments will be based on base pay only. They will not include
overtine, shift premiums or bonus.

The following is an approximation of benefits:

AGE SEVERANCE PAY

Under age 45 1 month's pay for every 2 years of
seniority.

45 - 49 years Between 1 and 2 month's pay for every 2
years of seniority, depending on age.

50 and over 1 month's pay for every year of
seniority,

The maxi- /ment available under this program is 30 months of

full pay.

O J ! ,“’}

ERIC

Aruitoxt provided by Eic:




306

P.S.P.
4/09/85
Page 3 of 14

Form of Payment

You have the choice of receiving your severance payment in one
of several fomms, as outlined below. More specific details of
these options and how they would apply to you will be available
through your division Personnel office on or about May 1.

PLEASE NOTE: THE CHOICE ON FORM AND TIMING OF SEVERANCE PAYMENT
MUST BE MADE BEFORE YOU TERMINATE AND THAT CHOICE IS
IRREVOCABLE. ~NO CHANGES IN FORM OR TIMING OF PAYMENT MAY BE
MADE AFTER YOUR TERMINATION.

1) A full month's pay each month for the designated payment
period. (There will be no interest growth on this type
of payment.)

2

~

A single lump sum payment equal to the amount of money
Polaroid would need to set aside today in order to meet
its severance obligations to you, which is an amount
that is discounted at 7X.

3

~

Installment payments based on the discounted lump sum.
(7% interest growth per year will be applied to these
payments.) If you are under age 65, you may choose to
have monthly payments made for as long a period as you
want, but not beyond age 67. If you are age 65 or
older, you may choose to have monthly payments for a
period not to exceed two years after temination.

4) For members with a salary of $50,000 or higher, a
lifetime annuity. This annuity is based on the
discounted lump sum and will provide a monthly income
for life, with or without survivor options.

(7% interest growth per year will be applied to these

payments. )

5) Deferral of severance payment to a later date up to, but
not beyond, age 67. This severance payment will be
based on the discounted lump sum. The year you want
your payments to start and the method of payment that
you want at the end of the deferral period must be
selected before you termminate and those choices are
irrevocable. (7% interest growth per year will accrue
during the deferral period.)

PLEASE NOTE: PERIODIC AND DEFERRED PAYMENT PLANS REPRESENT A
PROMISE BY POLAROID TO PAY AND POLAROID HAS EVERY INTENTION OF
MEETING ITS OBLIGATION. HOWEVER, THESE PAYMENTS WILL NOT BE
INSURED OR OTHERWISE SECURED.

ERIC 31y
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Career Decision Workshops and Outplacement Services

Drake Beam Morin Inc., one of the country's finest career counseling
and outplacement fims, is consulting with Polareid to provide
professional Career Decision Workshops for all employees eligible to
participate in the Polaroid Severance Program. In addition, once an
employee has agreed to leave, Outplacement Services will be
available,

The Career Decision Workshops will offer eligible employees the
opportunity to evaluate their skills, abilities, talents and
experience in relationship to other possible employment. The
workshops will also offer information on effective decision-making
and individual counseling.

Outplacement Services, available once an employee has agreed to
leave, will offer workshops on how to find other full or part-time
employment or on starting your own business and/or consulting and
additional support services.

Regular Retirement Benefits

You will be entitled to whatever benefits Polaroid's retirement
plans nomally provide, as well as severance payments. Sessions
will be held to give you considerably more detail on your Retirement
Berefits, but a brief summary follows.

Under 55:

You are immediately entitled to your benefits under the Profit
Sharing Retirement Plan and can choose among the various payment
options provided by the Plan, including deferral to age 70.

If you have 10 or more years of vested service, your Pension
benefit will begin when you reach age 65, or you may arrange for
it to begin on a reduced basis as early as age 55. If you have
less than 10 years nf vested service, there is no benefit for
you under the Pension plan.

At Age 55 or Olcer:

You are immediately entitled to your benefits under the Profit
Staring Retirement Plan and can choase among the various payment
options provided by the Plan including deferral to age 70 or
payment as an annuity.

Your Pension benefit, which will be reduced 3% for each year you
are under age 65, will be effective as of the month following
your termination. (It will, however, take a few months for your
Peniion)benefit to be calculated and for the first payment to
arrive.
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OTHER BENEFITS
Medical Insurance

Under age 55:

You may continue your medical insurance coverage for yourself
and family members, if applicable, for up to two years by
contiriing premium payments. The premium will be the same as
for an active employee. Should you obtain medical coverage
through another employer, your Polaroid coverage will cease.

Age 55 or Older:

If your age plus seniority equals at least 65, you can continue
your regular medical insurance coverage for yourself and family
members, if applicable, until age 65, by continuing payments.
Your payment will be the same as for an active employee. Upon
reaching age 65, you can become eligible for Medicare (a
government-sponsored benefit) and for a cost-free Polaroid
medical benefit that supplements Medicare; or remain under the
regular medical insurance for the remainder of the two-year
insurance continuation period, by continuing payments at the
active employee rates.

The combination of Medicare and Polaroid’s supplemental medical
benefit will continue for life and will provide a level of
coverage similar to the level provided for active employees.
However, please make a note that you must apply for Medicare
benefits just prior to your 65th birthday. The same is true of
your spouse if you are married.

If you are employed elsewhere and have medical coverage, the
above coverage will still apply, but benefits will be
coordinated between the two plans so that jointly you collect up
to, but not more than, 100X of allowable expenses.

If your age plus seniority does iot equal 65, then your medical
coverage will be the same as for members under age 55. See
previous section.

Dental Insurance

You may continue your dental benefits for yourself and your family
members, if applicable, for up to two years by continuing premium
payments. The premium will be the same as for an active employee.

Should you obtain dental coverage through another employer, your
Polaroid coverage will cease.
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Life Insurance

You may continue your group life insurance coverage for up to two
years by continuing premium payments. The premium will be the same
as for an active employee. This privilege is for Basic Group Life
Insurance, Optional Grouwp Life Insurance, and Family Life Insurance,
provided you are carrying these insurances on the day you leave.

If you are age 55 or older, and your age plus seniority equals at
least 65, you have a choice regarding the life insurance provisions
above. You can choose to maintain full life insurance coverage, as
above, through premium payments for two years, and then transfer to
Polaroid's lifetime, cost-free Life Insurance Group for retirees.
Or, you can choose to transfer to the retiree Life Insurance Group
as of your termination date and discontinue any optional Polaroid
insurances you presently carry.

Coverage under the cost-free Retiree Life Insurance Plan is:

$10,000 - Coverage for 1st year after temination
$ 8,000 - Coverage for 2nd year after termination
$ 6,000 - Coverage for 3rd year after temmination
$ 4,000 - Coverage for 4th year after temmination
$ 3,000 - Coverage for life

If you are not a Polaroid Group Life Insurance Plan participant, and
you are age 55 or older and age plus seniority equals at least 65,
you will be covered for a flat $3,000 of life insurance as of the
date you leave, at no cost to you.

Special Note:

If you attain age 55 within the time it would take to collect your
total Severance pay in full-month payments and your age plus
seniority equals at least €5, then you will become eligible for the
retiree group insurance and age 55 retiree group medical insurance
plans described above. The medical plan provided to you will be
whatever is available to active employees, including the same
premium schedule paid by active employees. As the medical plan
changes for active employees, it would also change for you.

For example, if you were age 54 and entit'~d to 14 months of full
pay, you would meet the eligibility criteria. If you were age 54
and entitled to 7 months of full pay, you would not meet the
criteria, even though you could stretch your payment period to be
more than 12 months by electing a different payment option.

Long Term Oisability

Your coverage in this plan ceases the day you temminate.
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CONDITIONS OF PARTICIPATION

1) wWhat level of review is required to approve my eligibility for
the severance program?

Written eligibility approval from your Senior Corporate
Officer is required for both hourly and salaried members.

2) Can employees on a Leave of Absence participate in this plan?

Only employees on Specific or Divisional Leaves of Abserce
can participate. They must receive the required approvals
before July 12, 1985 and return to active status by July
19, 1985. Members on Indefinite Leaves of Absence are not
eligible to participate.

3 Ir1 don't take the severance program now, can I take it later
on?

There are no plans to offer this program again. This plan
is being offered only through July 19, 1985. You must
notify your Supervisor on or before July 12, 1985 if you
are eligible and choose to participate in this program.

4) If I'm interested, can I leave before July 1%:n?

Yes, you can, if you obtain pemmission from your division
management. However, some departments or divisions may
request all terminations be held to July 19th in order to
assess the program's impact before letting anyone leave.
People who do leave early should expect to wait at least
four weeks for severance payments to begin.

5) 1f I take the severance program and termminate prior to July 19,
(385, do I have 1= to July 19th to change my mind7

4/09/85
Page 7 of 14
QUESTIONS AND ANSWERS
|
No. Once you have terminated, your decision is permanent.
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6) Can 1 later return to Polaroid?

You have no rights to re-employment. You may make application for
work but would only be considered along with all other candidates.
You will not be given special preference for rehire.

If you should be re-employed at Polaroid during the period in which
you are receiving severance payments, these payments will stop. If
you elected a lump sum payment, you would be required %o reimburse
the Company a proportionate share of that payment. Also, you should
be aware that your seniority would not be reinstated if you returned
to Polaroid; however, past service would count towards future
retirement benefits.

7) ¥Will it be Eossible for me to return to Polaroid as a per diem, reserve
pool, consultant, etc., after T elect the severance program
It is not the intent of the Company to allow people taking the
severance program to return to Polaroid in any capacity.

If an exccotional need develops, notification of the Employees'
Committee and approval by tie respective Senior Corporate Officer and
Vice President of Personnel will be required even for short temm
arrangements.

PAYMENT

8) What is the exact formula used to determine the amount of my severance
payment?

The actual formula for determining your severance pay follows.

Months of Severance = [1 + 0.2 (Age - 45)] x [Years of seniority § 2]

Wnere:  (a) MAXIMUM AGE IN FORMULA IS 50 (If over 50, use 0
in fomula)l,
(b MINIMUM AGE IN FURMULA IS 45 (If under 45, use 45
in formula),
(c) MAXIMUM SEVERANCE SQUALS 30 MONTHS' PAY,
(d) AGE AND SENIORITY ARE EXPRESSED IN DECIMALS TO
THE NEAREST DAY.
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I heard that if I leave early, I still get paid through Jily
19th. Is that true?

No. You will be paid only through the date that you
temminate.

It I take the program, when can I expect my severance payments

to begln?

If you leave on or near July 19th, vour first severance
check will take at least &4 weeks and perhaps longer if
there is a high volume of temminations. (Severance checks
will be issued monthly for all participants, except for
those choosing the lump sum option.)

Will Polarcid send my severance checks directly to a bank for
me?

Yes. Polaroid will direct deposit your chew.., to a bank of
your choice, as long as it is part of the national clearing
house system.

Can severance payments be paid more frequently than once a
mnth?

No. Severance payments, other than the lump sum, will be
paid in monthly checks.

what deductions will be taken from my severance checks?

Any money still owed to Polaroid, i.e., camera purchases,
expense reports, tuition reimbursements, etc. wiil be
deducted in addition to taxes and insurance premiums.
Also, any payroll deductions being made by court order
(garnishments) will continue to apply.

Will I owe Social Security (FICA) taxes on my severanc: pay?

Yes, regardless of your age, you will have to pay social
security taxes on your severance pay for the duration of
your payment schedule.

Will any future Pay Scale increases be added to my severance
pay?

No.
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Will Credit Union deductions be taken from my termination check?

No. Arrangements to handle your financial obligations to
the Credit Union can be handled by calling your local PQU
advisor.

What about the vacation I've earned?

You will be paid for any unused vacation days you have
earned up to the day you terminate, including your credited
1985 vacatior allowance. The latest date permitted for
termination is July 19, 1985.

¥hat happens to my Tultion Assistance benefits if I'm still in
school when I temlinate? —

Since you will be terminating, you must return the full
amount of Tultion Assistance money for the incamplete
course(s). It will be taken put of the last check before
termination. Tuition Assistance benefits questions should
be addressed to the Tuition Assistance Office (222-3559).

I have 401K deductions taken from my pay. What happens to this
money take program

401K is part of your Profit Sharing account. Money saved
through 401K will be treated the same as your other Profit
Sharing money. No contz.outions to your 401K account will
be allowed after you terminate and no contributions to your
4C1K account will be allowed from your severarw:e payments.

Will I have to pay income tixes on my severance pay?

Yes. The Company will withhold FICA (Social Security),
federal income taxes, state and local income taxes from
your severance check.

Will income taxes be withheld from Pension and Profit
Sharl'qg ga@fﬁ?

State and Federal laws now require income taxes to be
withheld from Pension and Profit Sharing payments unless
the individual requests that no taxes be withheld. You
will be able to make this choice during the temination
process.

)
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Z2) Can I roll over my severance payment to my IRA?

No. The severance program is not considered a "qualified
plan® like our Profit Sharing Plan or a 401K Plan.
According to IRS regulations you may only roll over an
account from one qualified plan to another qualified plan.

23) Will I be able to cr *‘'ect unemployment insurance?

It is doubtful, unless you are terminating involuntarily.
However, a state agency, not Polaroid, determines
eligibility for benefits on an individual basis. Most
members who take the severance program will be leaving
voluntarily - meaning they could be working and have not
been laid off for lack of work - which are two
disqualifiers for unemployment benefits.

24) Can I collect Social Security while I am collecting severance
payments?

Yes. If you are at least 62 - which is the earliest age
you can collect Social Security - you will be eligible to
receive Social Security benefits even though yo. are
collecting severance pay. To calculate your berefits,
Social Security will look at your age, years of work and
your pay up to the date you leave. However, you should
note that if you go to work elsewhere, your earnings there
may make you ineligible to collect Social Security. Your
severance payments would nevertheless remain the same.

25) What happens to my severance payments if I die?

For all payment options except the annuity option, your
accrued severance amount remaining as of date of death will
be paid 1n a single lump sum according to the following
sequence of beneficiaries:

1. To Spouse
2. If no spouse, to living children in equal shares
3. If no eligible children, to your estate.

If vou wish to arrange for a different sequence of
beneficiaries, you must do so at the time you choose your
method of payment.

It you are eligible for and elect the annuity option, you
may select a survivor option or one without such a
feature. Consult with your Persomnel Administrator for
more details.
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26) 1If 1 take the severance program and I die before I reach age
55, 1s there any survivor benefit for my spouse under the

Pension Plan?

Yes. If you are married and vested for a Pension, there is
a survivor benefit provided for your spouse should you die
before receiving benefits from the Pension Plan. This
survivor benefit would not become effective for your spouse
until that point in time you would have reached age 55, if
you had lived. (This is not the Survivor Income Benefit
insurance available to active employees under our Pension
Plan. The S.I.B. stops the day you temminate.)

27) 1f 1 take the severance program and then go to work elsewhere -
will that affect my severance pay or my pension

No.

EFFECTS ON BENEFITS

28) If I decide not to continue Polaroid benefits when I terminate

can 1 later cﬁamg my mind and obtain benefits, 1ike medical
coverage
If you are under age 55 - no.
If you ave age 55 or older and your age and senfority
equals at least 65, you may later change your mind on
medical benefits only, not other benefits.

29) How will the severance program affect my Pension?

You will not earn any additional bemefits in the Pension
Plan. Your Pension rights will be the same as any other
employee who temminates from the Company.

This severance program will neither increase nor decrease
the amount of your Pension; nor will it change any of your
options as to when and how your Pension is paid to you.

For example, if you are at least age 55 but under age 65 on
the day yois leave, your Pension will be reduced just as for
early retirees,
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Will the severance program affect my Profit Sharing?

No. You will not eamn any additional benefits in the
Profit Sharing Plan. You will be treated like any other
employee who terminates from the Company.

It I take the severance program, will I still have Long Temm
DPIsability protection”

No. LTD coverage ceases on your temmination date.

What happens to my benefits under the Employee Stock Ownership
Plan?

Your membership in the Stock Plan will cease and your
account paid to you like any other employee who terminates
fron the Company.

If you are age 55 or older, you will receive a Stock Plan
contribution for 1984 and 1985 in addition to the current
value of your account.

If you are under age 55, you will receive a contribution
for 1984, in addition to the current value of your account.

MISCELLANEQUS

33)

34)

ERIC

After temination under the severance program what obligations
will T have with res%ct to the Agreement T entered into when I
was hired concerning Inventions, trade secrets and confidential

Information?

The Agreement provides that inventions relating to the
Company's business made by employees during employment and
for one year thereafter belong to the Company. It also
provides that you may not disclose any of Polaroid's trade
secrets or confidential information to any unauthorized
person at any time either before or after temmination.

How will employees who have previous service in Polaroid's
subsidiaries participate in the severance program?

Employees who have transferred from subsidiaries will
receive temination pay for all service, including
subsidiary service.
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35) 1s this program being offered worldwide, or just here in the
U.S.7

There will be worldwide participation this year in the
$25-30 million payroll reduction plan, but this particular
plan will be available only to domestic employees.

36) What kind of help is available to assist me in making my
decision -

Your supervisor and your Personnel Administrator will
provide you with the data you need to start thinking about
the severance program. After that there will be two main
resources -- programs run by the Retirement Office and
programs run by Drake Beam Morin Inc., our outside
consulting firm. Your Personnel Administrator will have
additional information on both types of resources on
request. Spouses are welcome to attend some of these
sessions,

37) Canl tg{ the outplacement program up to duly 19th and then
Sstay n't obtain other employment

No. Outplacement is not available until you have agreed to
leave, and the decision to terminate is permanent.

However, for members eligible to take the severance
program, Career Decision workshops will be available prior
to termination to aid in the decision-making process.

38) Howcan I find out more about the severance program?

Over the nert few months, we will be makirg available a
variety of communications to eligible members, including
the following:

- all eligible members will have the opportunity to have
an individual meeting with their Personnel
Administrator to go over the details of their income
and benefits under the severance program and to ask
questions.

- each participant age 55 or over will be assigned a
counselor who will set up a one-to-one meeting with
anyone interested in pursuing the plan further. This
person will be your main resource throughout the
severance program period,

- a series of seminars will be offered for eligible
members thinking about leaving under this program,
The subjects covered will include financial planning
and career decision-making. Information on these
seminars will be available from yeur Personnel
Administrator. Spouses are welcome to attend.

-
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ROSTON COLLEGE

885 CENTRE STREET, NEWTON, MA 02159

LAW SCHOOL
(617) 552-8550

June 11, 1988

Senator Howard M. Metzenbaum
Subcommmittee on Labor
Com mittee on Labor

and Human Resourcas
Washington, D.C. 20510

Dear Senator Metzenbaum:

The Subcommittee on Labor recently heid hearings on whether Congress
should enact legislation regulating waivers under the ADEA. Although some
ADEA waivers occur in the context of traditional settlements of ongoing disputes,
which are adequately regulated by the courts, | am particularly concerned about
the unique problems rajsed by the use of waivers in conjunction with retirement
incentive programs. As discussed below, I pelieve that retirement incentive
plans can be a form of prospective waiver and consequently must be scrutinized
closely under the ADEA.

The ADEA, as a civil rights statute, seeks to alter employer conduct by
placing penalties on age discriminatory conduct. Employers know that if they
discriminate on the basis of age they may be subject to suit by both the
aggrieved party and the EEOC. In most cases the claimed wrongful act has
already occurred, and what remains is for the employer and employee (o argue
about whether that act was discriminatory or how much the employee should be
compensated for the wrongful act.

Waivers under retirement incentive programs have a subtle but distinct
difference. With retirement incentives the employer often has not yet
com mitted the claimed wrongful act. The employee has not been fired because
of hisor her age or involuntarily retired, either of which clearly would be a
violation of the ADEA. Rather, the employer is often stating that he or she will
commit a possible wrongful act if the employee agrees to waive the ADEA's
protections. Bven a substantial money bonus cannot eradicat” the essential
nature of this transaction. At its core it is no different from an employer
offering to hire an employee on condition that the employee waive his or her
right to minimum wage gus 2nteed by the Fair Labor Standards Act. In both
cases the employee may be acting rationaily. In both cases the employee may
want or need what the employer is offering. And in both cases the employer
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does not have to offer the bonus or the job. Although these agreements may
appear to be simple contracts between consenting parties, Congress has
invalided such waivers under the Fair Labor Standards Act as against public
policy and certainly should seriously question such contracts under the ADEA.
In both examples waivers under mine the important goal of deterring wrongful
conduct.

Not all retirement incentive programs are violations of the ADEA. For
those programs that do not violate the ,,.EA the presence or absence of a waiver
makes no difference. But retirement incentive programs can violate the ADEA.
They may impose undue pressure on the employee, or be targeted to a single
employee so that the incentive is not a bona fide retirement pian under §4(£)(2)
of the ADEA. The presence of a waiver in these conterts may lead a court to
ignore the underlying ADEA violation. In those instances the presence of the
waiver undermines the congressional policies embodied in the ADEA. These are
the kinds of situations in which the courts and the £EOC must vigilantly examine
the underlying retire ment incentive to be sure that it does not violate the ADEA.

My particular concern is that the EBOC's rule permitting employees to
waive their rights under the ADEA without federal supervision is overbroad.
The EBOC rule creates a presumption that "kaowing and voluntary" waivers in
retirement incentive programs are valid. Although the rule purports to exclude
prospective waivers, there is no indication that the EBOC considers waivers in the
context retirement incentives a form of prospective waiver. Because of the
potential for duress and the possibility that waivers will prevent examination of
the underlying employer conduct, with retirement incentives such waivers
should be viewed with great suspicion. With the elimination of mandatory
retirement, incentive retirement programs will take an even larger role in
personnel practices. The EEOC creates too large an opening for abuse by
announcing that unsupervised waivers are permitted in all circumstances.

I appreciate the opportunity to submit this letter concerning a very
important issue in the area of age discrimination.

Sincerely,
Judith' A, McMorrow

Assistant Professor
Boston College Law School
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\EEE UNITED STATES ACTIVITIES BOARD
THE INSTITUTE OF ELECTRICAL AND ELECTRONICS ENGINEERS, INC
1111 19th STREET, NW WASHINGTON, DC 20036-3690. US A  TELEPHONE (202) 785-0017

May 20, 1988

The Honorable Howard Metzenbaum

Chairman, Labor Subcommittee

Senate Committee on Labor and Human Resources
608 Hart Office Building

Washington, DC 20510

Subject: Statement for Record of Subcommittee Hearing, May 24, 1988
Dear Mister Chairman:

As Chairman of the United States Activities Board of the Institute of Electrical
and Electronics Engineers, Inc. (IEEE), I appreciate this opportunity to express
the concerns of the U.S. members of the Institute about the 1987 rule by the
Equal Employment Opportunities Commission (EEOC) to permit unsupervised waivers
(i.e., without EEOC supervision or approval) of employee rights under the Age
Discrimination in Employment Act (ADEA).

First, a word about the Institute: The Institute of Electrical and Electronics
Engineers, Inc. is comprised of more than 293,000 electrical and electronics
engineers, some 235,000 of whom reside in the United States. Forty percent of
our working U,S, members ave employed by large corporations. Thirty-five per-
cent work for medium sized corporations and an additional sixteen percent work
for small businesses. The rest are professors or are self-employed. The
average age in 1988 of the members of IEEE is forty-four. Thus, over half of
our membership is protected by the Age Discrimination in Employment Act.

Since technology moves at such a rapid pace, older engineers are often victims
of the stereotype that their knowledge is outdated and their experience is not
relevant to state-of-the-art research. Thus, engineers have always been par-
ticularly hard hit by age discrimination in employment,

These same engineers are hardest hit when American industry embarks on layoffs
and reductions-in-force programs, They are called into corporate of fires, hit
with the disastrous news and then given only a few days to make decisions that
will affect the rest of their lives., They must waive rights at a time when they
have little or no idea what those rights might be. How can they know at that
point in time whether or not only older workers are being fired or if there is
some pattern of discrimination, from which they have recourse, in the actions
of the company.
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The EOC assures us that an individual can still file charges under ADEA, even
if 1e or she has signed this waiver. Unfortunately, in these cases the plaintiff
must also prove that the waiver signing was not “knowing and voluntary.®

Older engineers have recently begun to face the dilemma of early retirement
incentive programs, The fact that these programs are based on the theory that
the older worker is the most expendable is not lost on them, While the of”ars
of cash and retirement incentives may sound tempting, these offers are u.ually
contingent upon signing the waiver. The inreat, real or perceived, is obvious
to the employee, but the long term effects of signing the waiver are not.

Concerning the larger issue of blanket unsupervised waivers, we must ask why
companies re uire such waivers if they have dealt with employees ip a fair and
legal manner, We believe that waivers should be utilized only in special
instances where the procedures of the Fair Labor Standards Act are followed, as
the ADEA specifically mandates, and that they be thoroughly supervised by the
EECT,

We believe that if the United States is to maintain its preeminent technological
position in this world, we wust utilize the skills and knowledge of all our
engineering professionals. The 235,000 United States members of the IEEE, young
and old, are ready to accept this challenge.

In conclusion, the IEEE United States Activities Board commends you and other
distinguished members of the Semate Subcommittee on Labor for holding public
hearings. We respectfully request your cooperation in working with the Sub-
committee, the Congress, IEEE, and other concerned organizations to press for
an end of the use of age as a criterion when making employment or personnel
decisions, or in matters of compensation or benefits, or any other matters
relating to employment. (See attached Position Statements, )

Thank you.

Sincerely,

Lot O Lol

Edward C, Bertnolli
Chayrman, United States
Activities Board
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ENTITY
POSITION
STATEMENT

AGE DISCRIMINATION BY EMPLOYERS OF ENGINEERS

1111 19eh STREET NW WASHINGTON, DC 20036-3630
307 7850017

It 45 the position of the United States Activities Board that engineers.

+ are important resources to modern technologically oriented
enterprises.

»

employ their knowledge and experience to improve the quality
of life.

»

have acquired an elucation and of necessity must continue
technical training to maintain their education current
throughout their careers.

»

seek varied and Challenging problem-solving opportumities,
which make them a unique asset among employees.

»

possess unique traits, skills and analysis’.ynthesis cara-
bilities that are not widely distributea among the .iverse
of employable persons.

»

who maintain their technical capabilities become more valuable
with age because of their experience.

»

deserve an opportunity to pursue lifetime careers in engineer-
1ng and should not be underutilized as technicians.

" Unived States Activities Boara - 11/17/82

Approving Entity Date
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United States Activitie, Board «2- Age Discrimination by
Employers of Engineers

It is the position of the United States Activities Board that employers
of engineers:

* should refrain from 211 practices of age discrimination,
including dismissal because of age, demotions because
of age, failure to promote because of age, failure to
hire because of age, unfair salary practices related
to age.

* should be sensitive to their obligations to their human
resources on which the destinies of the enterprise
depend.

* should manage in a manner that would motivate all
engineers regardless of age towards high productivity
and high morale.

* should provide equal opportunity to all age levels of
engineers to receive continuing education and training
through formal courses and challenging assignments.

* should give proper recognition and promotions based
on merit, rrgardiess of age.

* should recognize that experience acquired during a
career has considerable value to the enterprise.
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IEEE
POSITION
PAPER

AGE DISCRIMINATION

1111 19th STREET NW WASHINGTON, DC 20036- 3690
(202) 7850017

Engineers consistently have demonstrated *heir ability to 'mprove the guality of
1ife for all inhabitants of the world. Engineers who employ the forces and
materials of nature for the benefit of socievy are vital to the process of
improving the quality of 1ife for all peoples. The continued development of old
technologies and the infusion of new ideas to praduce new technologies require
superior intellectual ability and experience in engineering and, therefore, need
highly sophisticated, ingenious people. This high level of capability and inge-
nuity on the part of engineers is achieved in part through formal education but,
more important, through experience 1n dealing with techaical problems. Thus, as
an engineer gains experience, he or she should grow in technological stature as
well. They should become m.re valuable to society as they grow older, and a
vast bulk of the engineers of the world do just that,

Employers of engineers have the obligation to provide a work environment that
fosters the engineer's growth in technological stature of engineers through
job assignment, form¢1 and informal education opportunities and through pro-
fessional and technical peer cContact.

Engineers have the obligation to continue to grow in their professional dimen-
sion through study, participation in technical conferences and meetings, and
Jtilization of open and inquiring technical minds to solve problems facing
society. Engineers who do continue to grow in their ability to solve society's
problems should have the opportunity to exploit that expertise as they increase
in age.

1EEE notes, however, some evidence that indi.ates that some industries in a
rapid technologically changing environment are prone to display bias against
older engineers. The IEEE is as opposed to discrimination because of age as it
ts against other forms of discrimination since biases of any nature, inCluding
those of age, are inimical to society's best interests and those of the
engineer. The IEEE calls upon industry, governmeit, and educational institu-
tions to examine their practices to assure the profession that such age biases
do not exist tn their endeavors. The 1EEE, in turn, will make every attsmpt to
prevent age bias from existing and encourages the adoption of programs by a))
employers of electrical and electronics engineers to ensure the efficient,
proper and humane utilization of experienced, middle-aged and older engineers.

(Reaffi med by the IEEE Board of Directors on 2/20/87)
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Senator M..TZENBAUM. The hearing stands adjourned.
Thank you very much.
[Whereupon, at 11:40 a.m., the subcommittee was adjourned.]
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