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Depar*went of Education; and (6) proposes a White House Conference on
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o Calendar No. 457

100T™H CONGRESS REPORT
Ist Session SENATE [ 100-233

INDIAN EDUCATION AMENDMEN

Novemezr 30, 1987.—Ordered to be printed

Mr. INOUYE, from the Select Committee on Indian Affairs,
submitted the following

REPORT

[To accompany S. 1645}

The Select Committee on Indian Affairs, to which was referred
the bill (S. 1645) to reauthorize certain Indian educational pro-

ams, and for other purposes, having considered the same, reports
avorably thereon with an amendment in the nature of a substitute
and recommends that the bill (ac amended) do pass.

PuRrPOSE

Title I of S. 1645 is designed to improve the administration of
Indian education programs operated by the Bureau of Indian Af-
fairs by refining exist‘mﬁ laws ﬁ:veming the operation of BIA edu-
cation programs. Title II establishes a new optional grant fundi
mechanism for Indian communities to use in Leu of P.L. 93-63
contracts for the pu of providing quality education to Indian
students. Part III of the measure reauthorizes the Title IV program
operated by the Department of Education through fiscal year 1993
and reenacts the entire law in order to bring its provisions under
one statute for easier and clearer reference. Under title IV of the
bill, certain technical amendments are made to the Tribally Con-
trolled Community Colleges and Navq}o Community Coli%e Acts.
Title V authorizes a White House Conference on Indian Education
to be held between September 1989 and September 1991.

BACKGROUND

©  The 1921 Snyder Act (25 USC 13) is the general authority for the
¢O expenditure of funds by the BIA for the benefit of Indians in areas
o0 such as education, health, and economic assistance. Until Congress
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passed the 1975 Indian Self-Determination and Education Assist-
ance Act and the Indian Education Amendments of 1978, the BIA
operated schools for Indian children throughout the nation without
any specific Congressional guidelines,

1’1'1 1975, Congress implemented a new policy of tribal self-deter-
mination by enacting P.L. 93-638, the Sel -Jetermination and Edu-
cation Assistance Act (638). This act provides that the govurnment
shall, at-the request of a tribe, contract with that tribe to 'tﬂalerate
prog~ams previously operated bly the Federal government. The ob-

Jective.is to undo the century old pattern of ﬁ)atemalism by allow-
- 'Ing tribes to manage their own programs in health, education, law
enforcement, social services and other areas.

Many tribes have opted to contract to run BIA schools. These

operated by tribes or tribal o anizations and the remaining 103
are operated directly by the BrfA. Together, these schools educate
11 spereent of the Indian student pulation in the United Statss,
ubsequent to enacting the Self-Determination Act, Congress ad-
dressed growing and unresolved concerns about schools directly op-
erated by the BIA by enacting the Indian Education Amendments
of 1978, This Act esiablished the Indian School Equalization Pro-
am (ISEP) which pays per student costs on a formula hasis to all
1A and contract schools, ISEP uses the bulk of the total BIA edu-
cation dollars which accounts for about 25 percent of the total
bureau budget.
The intent of ISEP was to establish a rational basis for the distri-
. bution o1 funds among BIA schools by settin%hup objective criteria.
is has, by all accounts, been successful. The Act required
that academic and dormitory standards be established, and set upa

tary for Indian Affairs to the Director of the Office of Indian Edu-
cation Programs to the schools,

The impetus for title I of S. 1645 and title 8 of HR. 5 in the
House came from initiatives groposed by the Assistant Secretary
for Indian Affairs in late 1986 and early 1987. Among the initig-
tives was a ;})lro to turn over operation of al] schools operated
directly by the BIA to the states ifptehe affected tribe or tribes re-
fused to contract. Reaction to thig proposul from Indian country
was strongly negative.

While tri ave responded well to the 638 contracting mecha-
nism, some have o not to contract to operate certain BIA
schools because of the run-down condition of the facilities, because

otiate a fair indirect cost rate, because of inad-
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do so if tribes are unwilling to contract is coercive, since contract-
ing is an option, not a requirement. There is no apparent statutory
authority that would allow wholesale contracting by the BIA to
statrs for the operation of schools. Adding insult to perceived
injLry, there was virtually no consultation with tribes prior to the
announcement of the decision by the Assistant Secretary.

Title I of S. 1645 as introduced responded to tribal concerns by
Plac" ag all BIA operated schools and dorms under Congressional
‘protection” so that they could not be closed, transferred, curtailed
or otherwise changed except Act of Congress or on request of
the affected tribe(s). Additionally, the bill as introduced proposed to
freeze certain education regulations in place and thus to give them
the full impact of statutory law. The Committee substitute bill dif-
fers siﬁniﬁcantly from the original bill in that both of these provi-
sions have been deleted and replaced by les~ onerous provisions.
The substitute simply prohibits the transfer of BIA schools to non-
tribal entities without the consent of the affected tribe{s) or the
Congress and establishes refional panels tc review BIA education

lations. The substitute, like the original version of S. 1645, es-
tablishes a comprehensive system for consultation with tribes, and
also mandates a study of the problems inherent in hiring and re-
taining teachers in the ®IA schoo! system. The substitute also in-
cludes a comprehensive formula for determining the administrative
cost rate that each contract school should receive. This responds in
part to the current inequity in determining indirect cost rates and
in part to the proposa! of the Bureau to cet a flat rate of 15 percent
for all programs, regardless of need.

Following testimony received at the Committees hearings on S.
1645 that much of the emphasis of the government’s Indian educa-
tion effort is on remedial programs that are expensive and not
always successful, the ( ymmittee opted to include a small formula
grant proyram to be funded through the Bureau for tribal supple-
mental programs for e%x(;lg childhood education. It is well estab-
lished that early childhood and family development programs can
rﬁ.}iﬁt in reduced health, social and educational problems in young
children.

The new grant tgrogram authorized under section 114 of the bill
will provide for the establishment of tribal programs in prenatal
care, nutrition education, health education and screening, educa-
tional testing and other educational services. The bil’ directs tribes
to coordinate this new program with other Federal, tribal, and
state funded programs, including WIC, Headstart and others, with
the objective of augmenting the effectiveness of these existing pro-
grams. The new program is limited to tribes or groups of tribes
with 500 or more members in order to insure that minimum grants
will be large enough to establish meaningful programs. The $15
million authorization is very modest; therefore, the Committee in-
tends to look at this program very closely after the first year or
two of operation to determine whether additional authorization
mt’aly be needed.

itle II of S. 1645, retained in the proposed Committee subtitle,
Erovi@es a grant mechanism that is an alternative to contracting
’l‘i tribes under the Indian Self-Determination Act mechanism.
is direct grant program builds on the contracting process but re-
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places it at the option of the tribe. The grant amount would in-
clude all ISEP funding, plus administrative costs ad other Federal
Sﬁgram dollars that a school receives through the BIA, such as

pter I, handicapped educatior, etc. While there would be no dif-
ference in the amount of funds received under a contract or a
grant, the advan to the proposed grant system will be greater
independence on the part of tribes in ing out school oper-
ations and far fewer reporting requirements. The education pro-
grams must, of course, remain accredited or meet certain other
standards required of contract schools.

Department of Education.—In 1972, Comacted P.L. 92-
318, the Indian Education Act (Title IV), inistered by the De-
partment of T'ducation. Title III of S. 1645 reauthorizes this Act
through fiscal year 1993. Basically, the program provides formula
grant funding under Part A to public schools to meet the educa-
tional and cultural needs of Indian students at *he elementary and
secondary levels. Part B provides grants, on a comﬁetitive basis, for
plannuﬁ, pilot, and demonstration projects, as well as for resource

d evaluation centers. Part C provides grants similar to Part B
but in the area of educational services for Indian adults. Part D
provides program administration funds and authorizes the Nation-
al Advisory Council on Indian Education and the Office of Indian
Education at the Department of Education.

At the re:ﬁlest of the Department of Education, the Committee
substitute bill inlcudes a rewrite of all of the Title IV statute. Cur-
rently, there is no document in which one can read the entire
Indian Education Act from beginning to end. Authorizations for
the programs are included as sections of other laws, includi
Impact Aid, the Elementary and Secondary Edacation Act of 1965,
and the Adult Education Act. Reauthorization of Title IV in a
single statute will eliminate confusion and provide for easier ad-
ministration of the programs, as well as for easier Congressional
access for future amendment and reauthorization purposes. ]

A mﬂ:)r issue that has surfaced in recevt years concerns eligibil-
ity for the Title IV part A formula grant program. S. 1€45, as intro-
duced, was silent on the matter but there is a provision in title 8 of
HR. 5 that permits parent committees to determine eligibility.
This proposal has been poorly received among federall recognized
trives insofar as a student’s eligibility is based on tribal member-
ship. These tribes maintain that only the tribes should determine
who is or is not a tribal member. The eligibility issue has not been
well handled by the Department of Education for many years. The
Title IV program was designed to serve children of Indian ancestry
(parent or grandparent enrolled in a tribe), not just those Indian
children who are enrolled in a federally- or state-recognized tribe.
The Department of Education has attempted to tighten the criteria
for determining eligibility, to the detriment of many Indian chil-
dren in urban school systems. The Committee substitute bil} main-
tains the current eligibility requirements and mandates the contin-
ued of the 506 forms that have been used since the program began,
including use of the good faith effort. This is simply a notation on
eligibility forms made by schools to show that a good faith effort
has been made to obtain an enrollment number or other evidence
of tribal affiliation but without success. The Department accepts

Q 5




b

this notation along with a satement attesting the school’s belief 1n
the reliability of iheir information that the child in question is
indeed eligible for fitle IV programs.

In addition to the rewrite of the statute and the clarification of
the eligibility issue, the bill reauthorizes the programs through
1993, and includes several other changes to the statute as it now
exists, namely:

—A clarification that the tezm “me.nber” means a member as

detined by the applicable tribe, band or other organized group;

—The establishment of American Indian Gifted and Talented
Centers at two tribal colleges (Sinte Gleska and Navajo) with
total program funding levels authorized at $3 million per year
through fiscal year 1993;

—A requirement that Indian preference be used in employment
within the Office of Indian Ecucation at the Department of
Education;

—A requirement to include BIA operated schovls as eligible for
Title IV formula grants;

—A requirement that the Director of the Office of Indian Educa-
tion, report directly to the Secretary of the Department of Edu-
cation, and

—A requirement that notice of fellowships be given no less than
45 days prior to {1e beginning of the school term.

White House Conference.—At the Committee’s second and final
hearing on S. 1645, sever1l witnesses were asked about the feasibil-
ity of establishing an in.ependent national Board of Indian Educa-
tion to assume respo-sibility for Federal policy relating to Indian
education. The overwhelming consensus favored further explora-
tion of this idea. The purpose of the White House Conference on
Indian Education ia title V of the bill is to focus national attention
on Indian education nolicies and issuves, and would provide the op-
portunity to further develop the idea of a national board as well as
to develop other proposals and recommendations for improving
educational program for Indian people. The Conference would be
the most systematic study of Indian education needs that has ever
been undertaken and would provide a constructive forum for bring-
ing about changes in the present system of delivery of eduation
services to Indians. The Conference is patterned after other White
House Conferences and will include participants representing all
phases of Indian education from noth urban aund rural aress.

LeGisLATIVE HISTORY

S. 1645 was introduced on August 7, 1987, by Senator DeConcini
for himself and Senators Inouye, Evans, and Daschle, Burdick,
McCain, and Murkowski. Senators Melcher and Bingaman have
joined as cosponsors. Senator Daschle chaired a hearing on the bill
at Pine Ridge, South Dakota, on August 17, 1987 at which testimo-
ny was received from approximatelgem witnesses. The Committee
held a second and final hearing on September 29, 1987, when testi-
mony was received from the Department of Education, the Depart-
nent of the Interior, several Southwest tribes and organizations,
four national Indian education organizations and one U.S. Senator.

6




6

The House companion bill, H.P. 5, passed the House in May ind
is pending before the Senate Labor and Human I.esources Commit-
tee. This bill is the Omnibus Elementary and Secondary Education
Act of 1987 and title 8 of the measure contains Indian education
amendments that are comparable to those contained in S. 1645
The Select Committ. e on Indian Affairs anticipates that S. 1645, as
ordered reported, will be incorporated into the omnibus education
bill, 8. 373, that has been ordered reported by the Senate Labor
and Human Resources Committee.

CoMMITTEE RECOMMENDATION AND TABULATION OF Vore

The Select Committee on Indian Affairs, in opeh business session
on October 14, 1987, hy unanimous vote and with a quorum
present, recommends that txe Senate pass S. 1645.

SECTION-3Y-SECTION ANALYSIS

TITLE I

Skc. 101. Title—Indian Education Amendments of 1987,

Sec. 102. Amends the 1978 Education Amendments to prohibit
the transfer of any school or school program to any entity other
than a tribe unless the affected tribe(s) or the Congress approves
such transfer. If the Secretary intends to ask Congress for legisla-
tion to permit transfer of n Bureau school to the public schoo , he
must make proper notification to tne affected tribe or tribes. This
section also provides that thc Secretary may not close 7. dormitory
f?ll; failure to lﬂ::et stanaam’n 13 ucl(:less he ha:hcompliet(! wgth the lg}lv
that requires him to veport to Congress on the costs for ringing
BIA funded dorms up to standard. This requirement has not been
met although it has been in tje law since 1978. This section re-
places the original la':fuage of ‘3. 1645 that made every BIA funded
school an instrumentality of Congress and prohibited the Secretary
from taking any action with respect to such schools without Con-
gressional approval.

Sec. 103. Amends the 1978 law to provide that schools closed for
emergency reasons must ke reopened within a yea: or, if that is
not possible, that the Secreiary make a report to Congress giving
the reasons for the extended closure.

Skc. 104. P-ovides guidelines for new regulations to govern the
opening of new BIA or contract schools or expansions of existing
programs and provides that no decision may be based primarily on
the proximity of other schools. The section also recognizes the pro-
grams at programs at Pueblo of Zia and the Tama Settlement if
the school boards vote to expand such programs.

Skc. 105. Provides for waiver of dormitory standards to prevent
closure of schools that do not meet standards. The Congi 288 re-
quired the establishment of the standards in part to determine the
costs for bringing dormitories up to minimum standards. The
intent was not that the promulgation of standards be used as a jus-
tification for closing dormitories. Rather, the Bureau should re rt
to the Congress as to what is needed to make these facilities into
decent living environments that are conducive to student learning
and healthy development.

7.
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Sec. 106. Establishes area review p=nels made up of people work-
ing in the field of education for the purposes of drafting initial reg-
ulations and of reviewing changes to existing regulations ﬁromul-
gated by the Bureau on education matters. S. 1645 originally pro-
posed to freeze all existing regulations to (frevent onerous changes
that the Bureau was proposing to be made without any consulta-
tion with Indian tribes, educators or the Congress. The Committee
agrees with the Bureau that such a freeze would be too cumber-
some for both the Administration and the Congress. The Commit-
tee believes that the establisl:ment of area review panels will re-
spond to tribal concerns about the need for effective consultation
between the Bureau, the tribes and educators. This section should
be read in conjunction with section 110 as a clear reflection of this
Committee’s ongoing concern that the Bureau of Indian Affairs, as
the primary trustee for Indians, obtain the information and input
needed to address Indian education issues directly fr~m the people
at the local level who are working with the programs that serve
Indian students at all grade levels and in types of education
g:ograms. The Committee intenlds that each Bureau area office

ve a panel in place that can be called upon on a regular basis to
develop new regulations and to draft needed amendments to exist-
ing regulations. Persons would be selected from each Agency office
under the jurisdiction of the Area office to insure a wire group of
people with unique problems and perspectives of the regulatory

process.

Sec. 107. Modifies the ISEP formula to include a weighted stu-
dent unit (WSU) factor for those residential education programs
that can serve some studente for less than the full academic year.
This will allow those students who live at home except during peri-
ods of bad weather to be served. The section also adjusts the
weights given for Tth and 8th grade students and for small schools.
Studies have shown that there is a higher coet affiliated with
grades 7 and 8 than had been anticipated when tne formula was
established in 1980. There have been two efforts by the BIA to
change the formula administratively but these were unsuccessfulli'.
For small schools, the current formula does not work for schools
with less than 50 students due to a mathematical quirk in the for-
mult. Thus the Committee opts to statutorily write it out so that
all schools start from a minimum base of 50.

This section is unchanged from section 106 of S. 1645 as intro-
duced, except that the Committee also agreed to establish addition-
al WSUs for handicapped students in pre-kindergarten programs
and for students in sguged and talented programs.

Under P.L. 99-457, the Bureau is mandated to provide special
education and relaied services to children with handicaps who are
ages 3 through 5. The current absence of a WSU for these pre-kin-
dergarten children deprives schools of basic funding for these serv-
ices, inadvertently creating a disincentive to identi X and appropri-
ately serve these children. The WSU factor for children in pre-kin-
de;'ﬂarten handicafgped programs will correct this inequity by
making formula funding availsble for children with handicaps
aged 3 through 5 comparable to Kindergarten througt. 12 funding.

While the Committee action redresses a funding imbalance, the
Committee also expects the Bureau to issue regulations to guide
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the identification, evaluation, placement, and provision of services
to children with handicaps aged 3 through 5. Such standards are to
be developed in consultation with the BIA Advisory Committee for
Exception Children, and must meet tt° requirements of sections
106 and 110 of this Act. In order to effectively plan, develop, coordi-
nate, and improve upon the guality of programs and services for
children with handicaps aged 3 through 5, the Bureau is directed to
employ qualified early childhcod special education personnel
within the Office of Indian Education ams. Such positions are
to be in addition to existing personnel cellmi?

The section also creates an additivnal WSU factor of .50 for par:
time gifted and talented students and 1.0 for full-time gifted and
talented students. In 1984, P.L. 98-511 authorized the Bureau to in-
clude a factor for “special programs for gifted and talented stu-
dents” within the ISEP formula. The Bureau has not yet provided
stable funding for these services and the Committee has therefore
acted to provide funds for those services and activities that are not
ordinarily provided by the school tc address and develop the capa-
bilities of Indian students who are gifted and/or talen:ecf

It is the Committee’s intent that the term gifted and talented
refer to children and youth who show evidence of high perform-
ance or capability in areas such as intellectual, artistic, creative, or
leadership capacity, or in specific academic fields, and that services
or activities for the.e students include accelerated and enrichment
programs that provide, but are not limited to, special student
groupings, special classes, mentorships, independent study and
summer programs. Such experiences, as appropriate, shall include
opportunities to study and examine American Indian contributions
to fields such as medicine, engineering, law, natural resources, and
the arts; contemporary 'ndian affairs such as triba! government,
tribal economic development, Indian law; and tribal culture and
history. It is not the Committee’s intent to limit the focus of these
services or activities, but only to clarify that American Indian con-
temporary affairs, contributions, history, and culture are important
areas of study for these students.

The Committee further diracts the Bureau to issue regulations to
guide the identification, multidimensional evaluation, placement,
and provision of services .o gifted and talented children. Since this
is a new program emphasis within the Bureau, the Bureau is fur-
ther directed to employ within the Office of Indian Education Pro-
grams, qualified personnel in the field of the education of gifted
and talented children to plan, develop and coordinate these serv-
ices as well as provide necessary training and technical assistance.
Such positions are to be in addition to existing personnel ceilings.

Sec. 108. Establishes an Administrative Cost Formula for con-
tract schools that is intended to bring equity into the current
system for providing indirect costs to those schools. H.R. 5 contains
a formula that, because of its complexity and its relationship to the
ISEP formula (perhaps causing a negative effect on BIA-operated
schools), was not included in S. 1645. At the Committee’s eariﬁ
in September. educators and school board members from both B
and contract schools presented a redrafted formula to meet the ear-
lier concerns that hag been expressed. The Committee has included
that new formula in section 108.
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Under the formula, administrative costs are expressed as a per-
centage of direct program costs and can be adjusted to meet the
needs of those schools which m:ﬂ' be small, mid-sized, or larger.
This formula also provides flexibility for financial adjustments re-
lated to: (a) isolation and prcgram complexity; and (b) phase-in pe-
riods to allow for program implementation and costs associated
with such development.

The formula is based on an approach which allows for:

1. The lowest indirect cost rate (percent) which will meet the ad-
ministrative cost needs of the largest contract schools, wher ap-
plied to their direct proiram funding totals; and

2. A higher rate which will meet the same needs for the smallest
stand-alone contract shools, when applied to their direct program
funding totals; and

3. The size of the direct program of that hypothetical school
whose reasonable incremental administrative cost needs are met
when the median between the two rates (above) is applied to its
direct program funding totals.

Ixésmathematical notation (with assumed values) the formula
reads:

((0.12 x direct cost base)+ $300,000)
(direct cost base+ $600,000)

(= 9% rate)

As it is applied the product of the school’s direct cost base is mul-
tiplied by the minimum base rate, added to the product of the
standard cost base and is multiplied by the maximum base rate, in
total; divided by the total of the school’s direct cost base added to
the standard direct cost base; and is to equal the school’s un-adjust-
ed administrative cost percentage rate.

The formula was drafted after intense study of existing funding
needs of contract schools. It authorizes the Secretary to pay, sub
Ject to appropriations, administrative costs which enable tribes and
tribal organizations that operate contract schools, to provide all re-
lated administrative overhead services and operations necessary to
meet the requirements of law and prudent management practice
without reducing direct program services to the beneficiaries of the
pr#rams operated. The funds available should allow schools to
perform necessary support functions which would otherwise be pro-
vided to or by the Assistant Secretary or other Federal officials. In
providing administrative and indirect cosis under this provision,
the Secretary may not reduce other program funds, including those
determined under the formula. The section further directs the Sec-
retary to undertake an empirical study of the formula to be sub-
mitted to thr. Congress by October 1, 1938.

Sec. 109. Sets up guidelines for local procurement by Bureau
schools of amounts up to $25,000. In 1984, because of problems with
the existing procurement sgstem in dealing with emergency needs,
Congress amended the 1978 Act to allow for procurement by local
Bureau schools of items in amounts of up to $25,000 per year. In
1985, at the request of the Bureau, the new authority was amended

« 10
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to be subject to guidelines to be promulgated by the Assistant Sec-
retary for Indian Affairs. So far, the guidelines have not been
issued, nor does there seem to be any intention to issue such guide-
lines. Therefore, section 109 establishes procurement guidelines
w}lllioc;llswill be made immed:ately apglicable to all Bureau funded
8C .

Sec. 110. Fstablishes a system for the Bureau to consult with
tribes and tribal organizations on a twice yearly basis on all pclicy
matters relating to education. Meetings ‘are to be held in each
region with notice published in the Federal Register 30 days in ad-
vance, along with a description of the topics set for discussion.

Sec. 111. Amends a statutory provision that allows tribes to
waive Indian employment preference requirements by permitting
waivers in cases of initial hires as wel' as in actions involving cur-
rent e aployees as authorized by the existing provision. The section
also amends the definition of “education position” to include school
support personnel (food service, transportation, etc. staff) so that
those personnel will have their pay determined under the special
pay provisions in the 1978 Act. Existing personnel are not included
unlese they elect to be included. Thig section will permit the estab-
lishment of wage rates based on rates for similar personnel in
public schools rather than under the wage board rate systems
which has resulted in high rates and situations where support staff
are paid more than school principals and teachers.

Sec. 112. Requir=s new studies to be submitted to Congress by
March 1, 1988, chat will determine the comparability of personnel
compensation under the 1978 Act to personnel compensation in
public schools and in schools operated by the Defense Department
for dependents. )

SEc. 113. Amends the 1978 Act to permit the salary rates of edu-
cation persunnc¢! to be based on rates for comparable employees in
comparable public schools rather than solely on civil service pay
rate ; as the law now provides.

Sec. 114. Amends the 1978 Act to require use of authorized post
differentials in pay when requestsd by a school board and where
there is a disparity in pay of at least 5% or where the disparity
affecte the recruitment or retention of em loyees. The additional
cost is borne within the amount of fun provided the school
through the forniula required under the 1978 Act.

Sec. 115. Establishes a new formula grant program in the
Bureau for tribes and tribal organizaticns to establish and main-
tain early childhood programs to children under six years of age.
The programs will include prenatal care, nutrition education,
heaith education and screening, educational testing, and other edu-
cational services. The formula grants will be allocated pro rata
based on the number of children in the tribe and would only be
made to tribes or groups of tribes with 500 or more members. The
section provides that all programs be coordinated with other pro-

ams and services available to the tribe. The section authorizes

15 million a year beginning with fiscal year 1989.

Sec. 116. Amends the 1978 Act to define a “Bureau funded

school”, a “Bureau schoe! and a “contract school”.

11
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Skc. 117. Permits the Secretary some discretion in making fund-
ing allocations under ISEP in cases where Gramm-Rudman seques-
trations rise above 5 percent.

Skc. 118. Directs the Secre to make grants and technical as-
gistance available to tribes for the operation of tribal education de-
partments. It is the Committee’s view that tribal departments of
education will enable tribes to better plan and coordinate all edu-
cation programs within thke reservation.

Grants awarded under this section will be based on tribal appli-
cations. The Committee intends that the grants provide for the de-
velopment of coordinated education programs on a reci glent tribe’s
resarvation, including all preschool, elementary, secon higher
and vocational educational programs, whether funded by tribal,
Federal, or other sources. Grants and techaical assistance can pro-
vide for development of tribal education codes, including tribal edu-
cational polices and tribal standards applicable to curriculum, per-
sonnel, students, facilities and support programs. The Committee
intends that the Secretary provide grants and technical assistance
pursuant to thls section to several tribes of varying populations

i ic d1verslty A few select grants, given to tribes with
ools systems and to tribes with mid-size or small svstems
wﬂl afford the Committee and the Bureau the opportunity to learn
the benefits of tribal administration of education programs, as well
as associated 'gn . The Committee recommends that the
Oglala Lakcta Tribe at Pine Ridge Reservation in South Dakota be
selected for a demcenstration project. Testimony before the Commit-
tee revealed that Pine Ridge has already initiated a number of im-
portant steps to obtain such a project. These efforts have the sup-
port of education and tribal leaders on the reservation, as well as
the Congressional delegation.

The Committee also recommends that the Secretar%vprovide a
grant and technical assistance to the Lummi Tribe of Washington
state for the development of a tribal education department under
this section. Currently, the Lummi Tribe receives funds from
twelve separate federal and state grants and contracts. The Lummi
Tribe has proposed to develop an education pla:1 to consolidate all
its education programs from perschool through adult. The plan de-
veloped by the Lummi Tribe appears to fulfill the Committee’s in-
tention to demonstrate that cohesive and well coordinated pro-
grams can be developed in small and multi-tribe situations as well
as in larger Indian communities.

Skc. 119. Requires the Secretary to conduct a study of the meth-
ods used to allocate Johnson O’Malley funds and make recommen-
dations to Congress for legislation to ensure the most effective and
equitable distribution of JOM funds. JOM is designed to fund sup-
plemental programs for Indian students in puhlic schools and to
fund programs for pre-kindergarten children to meet their special
and unique needs. Funds are used for remedial tutoring. preschool
programs, summer school, and cultural enrichment activities. The
section was added by the Committee to examine the r&uestlon of
what is an equitable method of distributing JOM funds. In August,

1986, Indian tribes and Alaska Native Villages were asked to vote
among several options proposed by the Bureau of distribution of
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JOM funds. The formula that was eventually agreed to provides an
aqual per pupil distribution.

Unfortunately, the formula fails to account for differences in the
costs of providing education i 7arious states. For example, Alas-
ka's average per ugil expenditure ig $7,760 compared to the na-
tional average of fs, 66. Other federal education programs, includ-
ing Impect Aid ard Chapter I are distributed to states based on a
per pupil average expenditure.

TITLE I

19§7lc. 201. Na.nes this title the Tribally Controlled Schools Act of

Sec. 202. Findings—patterned aftc. the Indian Self-Determina-
tion Act of 1975.

Sec. 208. Policy—renews the federal government’s ongoing trust
velationship with tribes and its continuing commitment te self-de-
termination in Indian education.

Sec. 204. Authorizes grants to tribally controlled schools to cover
costs of school operations and slzﬂzv et services. Only one grant may
be made to any tribo to cover the costs of all education programs
operated by such tribes and election to receive a grant rather than
a sontract or contracts is entirely voluntary.

Sec. 205. Sets forth the funding sources from which a triball
controlled schoois grant will be made, which will include all B
ISEP funding, as well as “‘pass-through” funds, i.e., those furds ap-
propriated to another Federa! department but allocated by the BIA
to tribes or tribal organizations.

Sec. 8. Provides thut a tribally controlled school is eligible for
a gran .f the school is either operated under a 638 contract on
date ot cnactment of this act, is operated by the BIA and the tribe
elects to or rate it, or is a school not previously funded by the BIA
but which “::ts the requirements of this section. Requires review
of pending appli-._tions for new schools to be done under regula-
tions in place at the time of submission unless a tribe chooses to
use provisions of this rection.

Provides that a tribe may ﬁ{)ply for a grant to operate a school
currently operated by the BIA. Requires the Secretary to act on
such ap‘flication within 120 days and to approve it unless he finds
ith"oill deleterious to the welfare of the Indians served by the
school.

Provides that a tribe may apply for a grant to operate a school
not currently funded by the BIK. Requires the Secretary to act on
such application within 180 days. If the Secretary takes no formal
action in that time, the application is automaticaily approved and
a grant will be effective no later than 18 months after the date the
Secretary receives the application.

Provides that once a scheol is eligible for a grant, the school re-
tains grant eligibility unless it is revoked under the provisions of
this section.

Provides procedures for applications for expansion, transfer or
modification of programs and requires the Secre to act on such
application within 120 days or it is deemed approved.

13
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Sets forth the requirements for the Secretary in declination of
applications for grants, e.g., if disapproved, Secretary must state
h;s obj;ctiops, assist the tribe to overcome the objections, and pro-
vide a .

Szc. 207. uires Secretary to pay grants in two payments;
waives rule that interest on unexpended funds be returned to the

. and allows investment ~f funds in government szcurities.
Ex;lmpts funds from adjustments due to other federal agency
audits.

Skc. 208. Applies certain protections and provisions of the Self-
Determin- .ion Act to this grant p: .

Sec. 209. uires the Director of the Cffice of Indian Education

(BIA) to handle all applications.

Sec. 210. Authorizes issuance of regulations concerning duties as-
signed by this Tiile but prevents Secretary from imposing addition-
al requirements through regulations.
tiosnicil 1. Definitions. Tracks those in the Indian Self-Determina-

n Act.

TITLE III
Skc. 301. Short title—*Indian Eduation Act of 1987”.

Part A—Financial Assistance to Local Education Agencies for the
Education of Indian Children

DECLARATION OF POLICY

Skc. 311. Congress declares that U.S. policy provides for financial
assistance to local educational agencies to develop and carry out
culturally related and special educational school programs for
Indizn students.

GRANTS TO LOCAL EDUCATIONAL AGENCIES

Sec. 312. The Secretary is directed to implement a program to
make grants to qualified local educational agencies (LEAs). Appro-
priations will be based on a formula that uses a ratio of the
number of qualified Indian children #nd their ave LEA ex-
penditure to total LEA expenditures. An additional 10% of the
amount appropriated may be appropriated to provide financial as-
gistance to schools that do not meet the requirements for the LEA
E;ants. An additional 10 percent of the amount appropriated may

used for demonstration projects.

USES OF FEDERAL FUNDS

Skc. 813. Grants may be used for: (1) planning and developing; (2)
establishing and maintaining programs; (3) training counselors rel-
evant to ¢ ‘cohol and substance abuse.

APPLICATIONS FOR GRANTS; CONDITIONS FOR APPROVAL

Skc. 314. Grant applications must: assure that programs will be
inistered by or under the :::ﬁervision of the applicant; describe
administering methods that will be used; describe the need for
Slanning funds if they are requested; describe evaluation proce-
ures for the proposal; set forth a methcd to assure that these fed-

14
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eral funds may be used with other funds; describe accounting pro
cedures; and provide an annual report and other reports as appro-
priate. Applications can only be approved if they show that they
will utilize the best aailable resources, and will increase educa-
tional opportunities for Indian children. Applications must set
forth intended hiring procedures and parent committee involve-
ment. Each Indian child who will participate in the program must
be certified as eligible but the Secretary is required to use the 506
form that is currently in use for determining a child’s eligibility.
The Committee added this Provision to insure that the status quo
with respect to questions of eligibility is maintained. The De
ment of Education must continue to accept applications which do
not need to contain a tribal enrollment number but in which the
school attests to its good faith effort to locate such number.

PAYMENTS

Skc. 315. Secretary must make payments from time-to-time to
LEAs with approved applications based in estimated spending
amounts. Payments may not be made where the State has taken
into consideration amounts received under this title to determine
LEA funding amounts. State funding of LEAs must remain at least
at 90 percent of the previous fiscal year funding level or grant allo-
cations will be proportionately reduced.

AUTHORIZATION OF APPROPRIATIONS; ADJUSTMENTS

Sec. 316. $70 million is ap;zwropriated for fiscal year year 1988.
For FY 1989, 1970, 1991, 1992 and 1993, such sums as necessary
may be appropriated.

Part B—Special Programs and Projects to Improve Educational
Opportunities for Indian Children

IMPROVEMENT OF EDUCATIONAL OPPORTUNITIES FOR INDIAN CHILDREN

Skc. 321. The Secretary may make grants to improve educational
oiwportunities for Indian children. Grants may be used to suoport
planning, pilot and demonstration programs; the establishment and
operation of programs designed specifically to assist Indian chil-
dren; the development of exemplary educational pros'mma; the es-
tablishment and operation of training programs; and the dissemi-
nation of information. The Secretary may make the grants to a va-
riety of state and local education agencies and Indian tribes and or-
ganizations to support projects to improve educational opportuni-
ties for Indian children. These projlgﬁts may also coordinate with
other federally assisted programs. The Secretary is authorized to
make grants to institutions of higher education and state and local
educational agencies for ﬁrograms to prepare and improve the
qualifications of persons who serve Indian students. The Secretary
is authorized to make gants to State and local educational agen-
cies and to tribal and other Indian community organizations for de-
veloping and establishing educational services and programs. The
Secre is authorized to make grants to higher education institu-
tions and State and local educational agencies, in combination with
institutions of higher education for carrying out programs to pre-

.15




15

pare and improve the qualifications of persons tc serve Indian stu-
dents, giving preference o the training of Indians. The Secretary is
authorized to make grants to and enter into contracts with various
agencies, tribes and tribal organizations, and private institution, to
establish information centers to evaluate programs, provide techni-
cal assistance, and disseminate information, both on an individual
and a uational basis. Apglications for these grants must meet crite-
ria established by the Secretary according to certain guidelines.
Under this section $25 million 18 authorized for each fiscal year
through 1993.

SPECIAL ELUCATIONAL TRAINING F.cOGRAMS FOR THE TEACHERS OF
IN: IAN CHILDREN

Skc. 322. Authorizes the Secretary to 1aake grants and enter into
contracts with institutions of higher education, Indian tribes and
organizations to prepare individv<ls for and provide in-service
trai.ning for teaching and administasing special education projects
for Indian people. Authorizes $2 million for each fiscal year
through October 1, 1993.

FELLOWSHIPS FOR INDIAN STUDENTS

Sec. 323. The Secretary is authorized to award fellowships to
Indian students to pursue studies in graduate and professional pro-
grams. Notice of fellowship awarc¢s must be given no later than 45
days prior to the beginning of the academic term. Authorizes such
sums as may be necessary.

GIFTED AND TALENTED

Skc. 324. The Secretary is directed to establish centers for gifted
and talented Indian students at Sinte Gleska College and at the
Navajo Community College. The Se ‘retary shall award grants and
enter into contracts with these col.eges and the American Indian
Higher Education Consortium for demonstration projects to ad-
dress the needs of elementary and secondary gifted and talented
students. $3 million is authorized to carry out the provi-‘ans of this
igcgt‘;on for each fiscal year beginning with 1988 and ending with

Part C—Special Programs Relating to Adult Education for Indians
IMPROVEMENT OF EDUCATIONAL OPPORTUNITIES FOR ADULT INDIANS

Skc. 330. The Secretary may awerd grants to a variety of agen-
cies, institutions, organizations and Indian tribes to establish, sup-
pert, operate, perform research, development and dissemination for
programs to improve employment and educational opportunities
for adult Indians. Such sums as are necessary are authorized to
carry out the provisions of this section.

Part D—Program Administration

Skc. 341. An Office of Indian Education is established in the De-
partment of Education that will have a direcvor who will report di-
rectly to the Secretary. This cffice shall administer the provisions
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of this title. The Secretary shall give preference to qualified Indi-
ans in employment in the Office of Indian Education.

NATIONAL ADVISORY COUNCIL ON INDIAN EDUCATION

Sec. 342. A National Advisory Council on Indian Education is es-
tablished which shall have 15 members who are Indians and who
shall represent diverse geographic areas. The Council will review
applications, evaluate programs and projects, provide technical as-
sistance, assist the Secretary in develoging criteria and regulations
and report to Congress each year. Such sums as may be necessary
are authorized to carry out the provisions of this section.

Part E—Miscellaneous
DEFINITIONS

Skc. 351. Definitions are provided for: adult; adult education; free
public education; Indian; local educational agency; parent; and Sec-
retary. The definition of “Indian” is clarified to mean a member of
an Indian tribe, band or other organized group of Indians as de-
fined by the Indian tribe, band or other organized group. The term
“local educational agency” includes any school operated by the
Bureau of Indian Affairs, either individually or in cooperation with
any other local educational agency.

CONFORMING AMENDMENTS
SEc. 352. A number of Acts and sections of law are repealed.

TITLE IV—MISCELLANEOUS

Sec. 401. Redefines what is to be included in calculating the
amount of funds neesded by NCC for operation and maintenance.

Sec. 402. Requires that grants to tribal colleges and to the
Navajo Community College must be made through electronic trans-
fers or check deposits rather than letters of credit, that funds may
be invested in government securities, and that the income from
such grants shall not be taken into consideration when determin-
ing eligibility for financial assistance.

EC. 403. Defir.es college funds as eligible for use as a college’s
share under a federa! grant.

SEc. 404. Requires that persons receiving BIA general assistance
not be cut off from such assistance because of enrollment in an in-
stitution of higher education or another approved program of in-
struction. The current policy of the Bureau is to terminate general
assistance on the theory that if a person is enrolled in school they
are not available for employment.

Sec. 405. Permits use of Bureau facilities by students, tribes, or
other groups and allows the Secretary to charge for any extra costs
incurred by use of such facilities.

TITLE V—WHITE HOUSE CONFERENCE

Skc. 501. Findings.
Sec. 502. Calls for the Conference to be held at a time between
September 1, 1989 and September 30, 1991. The purpose of the con-
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ference is to study the feasibility of establishing an independent
national Board of Indian Education and to develop recommenda-
tions to improve Indian education programs.

Szc. 503. Members of the conference will include representatives
of the BIA; Indian educational institutions, including public schools
and organizations that deal with the education of Indians; educa-
tors from reservations and urban areas with heavy indian concen-
trations; and individuals with special competence in dealing with
Indians and Indian problems. The President, the Speaker of the
House, and the President pro tempore of the Senate each select
one-third of the members.

Sec. 504. Establishes an inmency Task Force that will consist
of professional and support stuff members from both the De
ment of the Interior and the Department of Education. The Task
Force will carry out administrative dotails. The Secretary of the In-
terior will provide office space, mailing costs, etc. Federal agencies
should cooperate with the Task Force to provide necessary back-
ground material, assistance, etc.

Sec. 505. Requires that a final report containing findings and
recommendations be made to the President and Congress and be
published and distributed. )

Skc. 506. Establishes an Advisory Committee composed of indi-
viduals appointed by the Speaker, the President 'Fro tempore, the
President, DOI, DOE and the Director of the Task Force shall
assist the Task Firce in planning and conducting the Conference
anJ shall appoint the chairman ct the Conference.

Sec. 507. ides that the Task Force may accept gifts, grants,
%tﬂ Materials and equipment acquired shall be transferred to the

Sec. 508. Authorizes such sums as may be necessary to be appro-
priated for Fiscal years 1988, 1989, and 1990.

CosT AND BUDGETARY CONSIDERATIONS

The cost estimate of S. 1645, as amended, as evaluated by the
Congressional Budget Office, is set forth below:
U.S. CoNGRESS,
CONGRESSIONAL BupGer OFFICE,
Washington, DC, October 29, 1987.
Hon. DanieL K. INOUYE,

Chairman, Select Committee on Indian Affairs, U.S. Senate, Wash-
ington, DC.

Dear MR. CHAIRMAN: The Congressional Budget Office has pre-

pared the attached cost estima’e for S. 1645, the Indian Education
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Amendiuents Act of 1987, as ordered reported on October 14, 1987
by the Select Committee on Indian Affairs.

If you wish further details on this estimate, we will be pleased to
provide them.

With bes: wishes,

Sincerelry,
JamEes BLuum,
(for Edward M. Gramlich, Acting Director).

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

1. Bill number: S. 1645. ,

2. Bill title: The Indian Education Amendments Act of 1987.

3. Bill status: As ordered reporied by the Senate Select Commit-
tee on Indian Affairs on QOctober 14, 1987.

4. Bill purpose: To reauthorize certain Indian educational pro-
grams, and for other purposes.

5. Estimated cost to the Federal Government:

[By fiscal years, m millions of doltars}

198t 1989 190 1991 1992 1983

TME |
Estimated authorization iovet:
Early Chidhood Development Programs 0 15 15 15 15 15
Iocressed administrative costs; new formuia ¢ 5 5 5 5 6
Sublotal estimated authonzation level « 0 A 2 2
Sublotal estimated outiays . U1 N N a2
B8 8 w2
¥ 0B BB
2 2 2 2
2 2 2 2
I3 33
I 3 3 3

123 127 132 13
8 1 R

-~
o0
o0
o0

u 1y 1 160
s 139 19 155

Title L]
:mua“nao% the federal goverament.

Coests of this bill fall within function 500.
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Basiz of Estimate.—The cost estimate for S. 1645 reflects both
the new and extended authorization levels for most federal Indian
educational programs. For those where c authori-
zations have been stated in the bi e estimate reflects the stated
levels. For those programs authorized at suchsumsasmaybenec—
essary, the CBO has estimated the authorization levels. It is ar-
sumed that the authorization levels are fully funded. Estimated
total outlays for existing programs reflect current spending pet-
terns. For new , estimated total outlays reflect the spend
ing patterns similar programs. The c assumptions are
stated below.

thle I—Title I, the Indian Edlzg:;lon m;Actmendments of 1981:1

in regula ices governing the
Bureau l‘e‘ﬁndmn Affairs (BIA) and would modify the formula used
in providing administrative cost grants to the tribe or tribal organi-
zation operating a contract school. It is estimated that the new for-
mula would result in additional costs of $4 million in fiscal 1y
1988, $5 million per year in 1989 to 1992, and $6 million in 993

Title I ;ogled 4 establish adneﬁuly Chllghoodf:velg
Program run by tribes and tribal organizations au onza
tion of $15 million 1’; rovided for fiscal year 1989 and each suc-

ﬁear for new program.

thle IIT.—Title IIT would extend the authorizations of the follow-

ing programs: grants to local education agencies, improvement of
educatlonal opportunities for Indian students, s educational
training programs for the teachers of Indian chxldren, fellowshi
for Indian students, the adult Indian education program, and the
National Advisory "Council on Indian Education. Under c...ent
law, these programs are authorized through 1989. S. 1645 would set
new authorization levels or would extend the current levels for
these programs through 1993. Title III would also establish Ameri-
can Indian Gifted and Talented Centers at Sinte Gleska College
and Navajo Community College.

The 1988 and 1989 authonzatlon levels for those programs shown
in the table reflect the differences between current and new au-
thorizations. In those cases where the current authorization is such
sums, that level is assumed to be the amount appropriated for 1987
adjusted for projected inflation in 1988. With the exception of spe-
cial education training p for the teachers of Indian chil-
dren and the Gifted and Talented Centers, which would be author-
ized at specified amounts for all years, the programs would be au-
thorized at such sums through 1993. These outyear authorization
tevels reflect the latest stated levels adjusted for projected infla-

ion

Title IV.—Title IV would make miscellaneous changes to the
Neavajo Communi CollegIe Act, including defining what is to be in-
deedsuded when cal avajo Community College operating fund

Title IV would also mandate tha(tmpeople receiving BIA generai

asgistonce not have their aid cut because they enrolled in a
tribal college. Currently, students are cut off because they are not
available for work. Tae CBO has no way of accurately estimating
the number of students who would now qualify for general assist-
ance, nor the number who might now decide to go to college be-

Q "
t
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cause they could continue to receive their payments. However,
there are approximately 4,000 students currently enrolled in tribal-
a-oontrolled comiaunity colleges (including the Navajo Community

llege). If 1,000 of these studcuts are otherwise eligible for general
assistance, this new Ia.nguage could result in additional annual
costs of approximately $2 million. Costs could vary depending on
the number of students who would otherwise qualify for BIA gener-
al assistance payments. Because these new beneficiaries would be
in school for most of the year, it is likely that they would now qual-
ify for general assistance nearly 12 months per year, compared to
the 3 month average for current recipients. In fiscal year 1987, the
aver:fa general assistance payment was approximately $215 per
month.

Title V.—Title V would establish a White House Conference on
Indian Education. The conference would be held sometime between
September 1, 1989 and September 30, 1991. The conference is to be
planned by the Interagency Task Force on the White House Con-
ference on Indian Education, which would have an appointed staff
¢Z no less than four professional members and two support mem-
Lers. Among its v: rious duties, the Task Force is to make technical
and financial assistance av»ilable to states and intertribal organi-
zations for conducting conferences in preparation for the White
House Conference. A final report is to be submitted to the Presi-
dent within 120 days following the close of the conference. An Ad-
visory Committee would also be established to assist the Task
Force in planning and conducting the conference. Based on the
costs of the White House Conference on Small Business, it is esti-
mated that a conference of that magnitude (a imately 3,000
participants) would cost between $4 million and Eg million. use
the organizers of the conference would have discretion over its size,
coets could differ from this estimate.

6. Estimated cost to State and local government: Enactment of
this aiu would have no budgetary impact on state and local govern-
ments.

1. Estimate comparison: None.

5 Eatimate prepered s p

. Estimate pre y: Michae e.

10. Estimate atpproved by: G.D. Nu?:ﬂ:ls (for James L. Blum, As-

sistant Director for Budget Analysis).

REGULATORY IMPACT STATEMENT

Paragraph 11(b) of rule XXVI of the Standing Rules of the

sfro:ualt:to requires e each report accomll::nyingl dabl;ill tmluate the

and paperwork impact that wo inc in -

ing out trhye bill. The Committee believes that S. 1645, as amec:ég,

i tl;ave a minimal impact on regulatory or paperwork require-
ments.

ExzcuTivE COMMUNICATIONS

The Committee received the followin%letters from the U.S. De-
partment of the Interior and from the U.S. Department of Educa-
tion giving the Administration’s views on S. 1645:
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U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, DC, November 3, 1987.
Hon. DanieL K. INOUYE,

Chairman, Select Committee on Indian Affairs, U.S. Senate, Wash-
ington, DC.

Dzar MR. CHAIRMAN: This provides our views on S. 1645, the
Indian Education Amendments of 1937, as amended and ordered
rem the Select Committee on Indian Affairs.

cl with this letter is a detailed set of comments on the
amended bill. It is apparent from those comments that although
there are some aignif?eant improvements in the amended bill over
the bill as introduced, some serious problems remain and some new
problems have been added including in section 108 the establish-
ment of a formula for administrative cost grants, a new gection 115
establishing an early childhood development program, and a new
title V providing for a White House Conference on Indian Educa-
tion. Because of these concerns, we strongly oppose enactment of S.
1645 even as amended by the Committee.

The Office of ement and Budget has advised that there is
no objection to the submission of this report to the Committee and
that enactment of S. 1645 as amended by the Select Committee on
Indian Affairs would not be in accord with the program of the

President.
Sincerely,
Ross O. SWIMMER,
Assistant Secretary—Indian Affairs.
Enclosure.

CoMMENTS ON S. 1645, A BiLL “To Reautrorize CERTAIN Ebpuca-
TIONAL PROGRAMS, AND FOR OTHER PURPOSES” AS ORDERED RE-
PORTED BY THE SENATE SELECT COMMITTEE ON INDIAN AFFAIRS

The revised bill has five titles:
Title I—Indian Education Amendments of 1987
Title II—Indian Schools Operations Agreements Act of 1987
Title Ill—Indian Education Act of 1987
Title IV—Miscellaneous Provisions
Title V—White House Conference On Indian Education
TITLE I—INDIAN EDUCATION AMENDMENTS OF 1987
Transfer of school operations
Section 102 of S. 1645 as ordered reported is a considerable im-
provement over the original version in S. 1645 as introduced and
the comlparable provision in title VIII of HR. 5 as passed by the
House. It permits the transfer (by contract or other means) of the
operation or facilities of a Bureau funded school or school program
only (1) if the transfer is approved by the tribe(s) representing 90
percent of the students, or ?) by considering the transfer as a clo-

sure for the p of the existing school closure procedure codi-
fied in 256 U.S.C. 2001(g). It also permits the closure of a Bureau

funded boa.m school failing to meet the dormitory criteria
(standards) lished under 26 U.S.C. 1122 if the Secretary has
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submitted the annual plan for boarding schcols required by 25
U.S.C. 1122(c). In addition, the above mentioned school closure pro-
cedure would apply to a boarding school closure.

Temporary school closure

Section 103 is a significant improvement over the provision as in-
troduced. The revised version adds a requirement to the law for a
report to Congress if the Secretary estimates a duration of more
than a year in a temporary closure, consolidation, or substantial
curtailment of a Bureau school or school program. Such temporary
actions are authorized by a provision in 25 U.S.C. 2001(gX1) without
compliance with the procedures otherwise required in 25 U.SC.
2001(®) “if required by plant conditions which constitute as immedi-
ate hazurd to health and safety.”

Fundirg additional or expanded schools

Section 104 provides requirements for regulations governing eli-
gibility for initial funding of a school or expanded school program.

We strongly object to the following provision included in section
104: “A determination to deny eligibility under the regulations
may not be based primarily on the proximity of other educational
fac:lities.” This is an improvement over the previous but
still could require Bureau funding to initiate a school adjacent to
or near one or more other bureau funded or public schools. This
would be a waste of funds and cause the unnecessary diversion of
funds from other Bureau funded schools. It could also cause the ad-
Jjacent or nearby schools to become underutilized or otherwise ad-

rsely impact their programs. If such a provision is to be included
it should be qualified by adding “in instances where the other edu-
cation facilitiee are, or the program provided in the education fa-
cilities is, inadequate and the proposed school or expansion is nec-
essary because the inadeque y will not be corrected in either a rea-
sonable time, or a satisfactory manner.”

Section 104 also includes authority for ths BIA funded schools at
the Pueblo of Zia (New Mexico) and the Tama Settlement (Iowa) to
be expanded to kindergarten through grade 8 at the request of their
local scltn’ool bﬁard-:. These types of decisions are best left to the ex-
ecuti . branch.

Waiving dormitory standards

Section 105 amends the dormitory criteria provision in 25 U.S.C.
2002 to permit a tribe or a tribally authorized school board to
waive the dormitory criteria (standards) and no provision is includ-
ed to assure the establishment of a new minimum criteria for the
dormitory involved. We believe that such a waiver is an unwise
provision that is not in the best interest of the students for whose
benefit the criteria were established as required by law. We recom-
mend that section 105 be deleted. We strongly object to authorizing
a waiver that requires the Federal Government to have students
attending school and living in facilities without any standards for
such living conditions.
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Restricting issuance of regulations

Although section 106 is a significant improvement over the provi-
sion it replaces, it needs further improvement. Instead of freezing
regulations or enacting them into law as in the earlier versions of
the provision, this revised version provides for an extensive consul-
tation procedure before proposed regulations (including amend-
ments) are published for c~nment and then requires a 90 day com-
ment period when proposea regulations are published in the Feder-
al Register. This procedure is in addition to the consultation proce-
dure that would be required in section 110 discussed later in these
comments.

The section 105 requirements would apply no matter how minor
an amendment might be. They would apply even if the amendment
were to il:glemeat a new statutory requirement. The 90 day com-
mer t period would apply even if the consensus of the review panels
was in favor of the new or amended regulation. Such an extensive
?rooedure would only assure that the already lengthy procedure

or promulgating regulations will taken even longer. It will also re-
quire additional funds to be spent for other than school operations.

We recommend that seciton 106 be deleted.

Modifying school funding formula

Section 107 directs the Secretary to modify the formula for the
distribution of amounts appropriated for Bureau fund.d schocla.
Such changes are more appropriately dealt with by administrative
action,

One of the modifications was not in the bill as introduced and is
to “provide additional fundu:gl to schools that are required by law
to meet State standards which are in addition to minimum stand-
ards required for accreditation.” The provision in 25 U.S.C. 2001(c)
calls for standards “so that the programs of each school shall be in
compliance with the minimum standards required for accreditation
of schools in the State where the school is located.” It follows that
the formula should be modified to take into account the fact that
some Bureau funded schools (such as those in Maine) are required
by law to incur expenses not required of other Bureau funded
schools. However, if the formula modifications are retained in the
bill, to avoid payment of an excessive amount and to be fair to the
Bureau funded schools from which the additional funds will be di-
verted, we recommend the following be added at the end of the pro-
vision: “Provided, That the additional funding may not result in a
total provided under the formula that exceeds the average per stu-
dent expenditure for comparable public schools in comparable
areas serving comparable students in the state.” The Federal Gov-
ernment should not be required to pay more than the state and
local government do to meet the same requirements.

Administrative cost granis

Section 108 as revised is significantly worse than the version we
supported in S. 1645 as introduced and is not sufficiently better
than the version in H.R. 5 as passed by the House to alter our
strong objections to it.
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It has not been established that the formula is workable or equi-
table or that the amounts provided are the appropriate amounts.
To enact the formula into law under those circumstances would
risk program dislocation and waste Indian :ducation resources on a
large scale. As we have stated before, we do not feel that the prob-
lems of determining and financing a g:e'opriate funding for contract
schools indirect costs can or shoul separated from the larger
issue of indirect cost funding for all tribal organization contractors
under the Indian Self-Determination Act. We believe the issue
should be addressed in the larger context rather than as part of
this legislation.

Section 108 provides that if a tribe has a contract school and
other Bureau programs under contract, this formula for contract
schools could be a]t)Ehed to all the contracted programs but it could
not be applied if the programs a tribe contracts to operate does
not include a school. The formula could also be used (unless the
tribe elects otherwise) to establish the rate for contracts with agen-
cies other than the BIA if the tribe has a school under contract.
There is no sound reason to establish an administrative or indirect
cost system for contract schools that is separate from that for other
Bureau contracted program activities. Further, a separate system
could result in differing percentages of tribal contractors’ needs
being met solely because of the nature of the programs they con-
tract.

Section 108 would have the Bureau pay the Administrative Cost
for other Federal Aﬁencies’ funds that pass through the Bureau to
contract schools and for the Bureau to seek reimbursement from
the other Agencies. Since no other source o” runding is indicated, it
is not clear what funds are to be reduced if reimbursement is not
provided b{ the other Agencies.

Section 108 would seem to authorize a mixing of Bureau and De-
partment of Education funds with no separate accountingl:llespite
the prohibitions against such mixing of flow through funds re-
ceived from the Department of Education. In addition, the provi-
sion would seem to make the flow through funds no-year funds
available to the contract schools. However, the annual appropria-
tions acts and other legislation governing the Department of Edu-
cation“})rograms involved may not be consistent with that provi-
sion. We suggest that the Committee consult with the Department
of Education so that the various requirements will be consistent.

Even if section 108 becomes law before the President’s budget for
FY 1989 is submitted to Co in January 1988, it would not be
&ssible for us to oomf)l with the requirement for a submission to

ngress in January 1988 of “a projection of the overall costs asso-
ciated with the formula set forth in subsection (c) for all tribal ele-
mentary or secondary educational programs which the Secretary
expects tlAl) be funded in the fiscal year for which the appropriations
are Soug ”»

Section 108 legislates a formula and requires a study utilizing “a
nationally reputable public accounting and business consulti
firm” to determine the proper factors for use in the formula. We
believe that such a study is an excellent idea but it should precede
the establishment of a formula. In addition, the study should apply
to all Bureau funded contracts with tribal organizations under the
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Indian Self-Determination Act and should lead to a method of (1)
establishing the appropriate amount to be provided by the Bureau
to the tribal organizations for those administrative, insurance, and
other coets not includnd in the funding base of the programs con-
tracted and (2) determining the appropriate amount to be provided
by the Bureau to the tribal organizations for the oost of shared
services, facilities, supplies, or equipment utilized in connection
with the contracts.

Local procurement

Section 109 continues to amend the provision in 25 U.S.C.
200%(a)4) to delete the authority for the issuance of guidelines b
the Assistant Secre for Indian Afrairs for the use of the liberaf:
ized procurement authority authorized in that provision and ad.s
certain requrements for the use of that authoiity.

We do not object to the addition of the specified requirements for
the use of the procurement authority but we do object to the ro-
ﬁ_x:val of the authority for the Assistant Secretary to issue guide-

es.

Coordinated programs

We note with approval the omission from the revised bill of the
provigsion which would have required the BIA to implement ailx
relevant provisions of a cooperative ent between a B
funded contract school and a local public school. The BIA would
not be a party to the agreement nor have a role in its development
or approval.

Consultation
Section 110 would require the Secretary, or a delegate, to con-
duct “regional meeti with tribes and tribal organizations on a

semi-annual basis and these meetings must be in addition to any
other consultation meetings. This revised version is an improve-
ment over the earlier version which would not have allowed the
Secretary to ui)rooeed with any internal managzment &rooedures
without consulting with tribes. We would not cbject to the revised
version if it is clarified to renuire a meeting every six months in
differing locations (such as Phoenix, Denber, Albuquerque, Billings,
Portland, Green Bay, etc.) accessible to Indian communities. If
more numerous meetings are to be required it would only be feasi-
ble to have them conducted by Bureau field staff because it is not
feasible to have key Washington office staff spread even thinner by
an extensive consultation travel schedule. Given the difficulty we
have in recruiti.n? quality staff for our Washi n office we do not
believe that it is feasible or desirable to try adding staff so that nu-
merous meetings can be attended. We believe that a singe neral
meeting every six months is more desirable and could involve the

staff that is most knowledgable on the subjects of interest to the
tribal organization representatives attending.

We object to the requirement in this section that the Secretary

when considering proposaus to Congress for school construction, ex-

jon, closure, consolidation, or transfer incorporate into his or

er plans the “desires” of the tribal and Indian entities consulted

“to the greatest extent feasible”. This could be construed as a limi-
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tation on the Secretary’s discret: .n to carry out his or her resgnsl
bilities to balance constituent desires against resource avail ility
and competing needs.

Indian employment preference

Section 111 is unclmxed. It would amend the provision in 25
US.C. 2011(f) to extend the authorized waiver by a tribal organiza-
tion of the Indian employment preference laws to the initial hiring
of an individual.

We do not object to this provision but we believe this flexibility
should exist for the BIA as well. Like the tribes, we support the
concept of Indian preference but we believe that in those instances
where oom;ieﬁent qualified Indians are not available we should be
able to employ competent non-Indians.

Section 111 also amerds 25 U.S.C. 2011(nX1XA) by adding to the
definition of “education position” those BIA positions the duties
and responsibilities of which are serformed on a school-year basis
princi in a Bureau school and involve “support services at, or
associated with, the site of the school” but in the case of individ-
uals employed in such positions on the date of enactment of the
amenument the provigion will apply if the individual so elects. The
amendment has the effect of replacing wage boarw wage rates and
personnel provisions for the support personnel involved with the
rates and personnel provisions rmined by the Secretary under
25 U.S.C. 2011 for BIA “educators” and “education positions”. This
amendment is inappropriate and should be deleted.

Personnel compensation

Section 112 calls for an extensive study relating to personnel
compensation to be completed by March 1, 1988, In addition, it re-
?nuires the cost of the study to be borne by other than the Office of

dian Education and that certain described staff be in-
volved i the study. The deadline is unrealistic and the other provi-
sions ure inappropriate.

Section 118 amends 25 U.S.C. 2011(h) to provide for compensation
or salary rates for education personnel based on comparisons with
public school rates. We object to the amendment because it antici-
pates the results of the required study in section 112. It might also
require Federal employees performing the same function in differ-
ent locations-to be paid at different rates, which raises equity
issue~ and could create perverse incentives for relocation and may
be administratively unfeasible.

Post dijferentials

Section 114 would require the Secretary to grant the lscal
Bureau school supervisor the 'goet-diﬂ'erential pay authority in 25
U.S.C. 2011(3) if requested by the local school board and certain dis-
ptarities in pay exist. We do not object to the delegation of author-
ity.

Early Childhood Development Program

Section 115 would authorize an Early Childhood Development
administerd by the BIA. We note significant problems
with the provision and oppose its enactment.
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The program in section 115 duplicates or overi::ga the Head Start
, the WIC Program, and activities of the Indian Health
Service. It would almost certainly be more efficient to deal with the
prot “ms at which the provision is apparently aimed through those
programs rather than creating a duplicative new gxrogram to su
g}:ment those programs. In addition, section 115 would provide
ding through the BIA even where there are no Bureau funded
schools an4 the state has an early childhood program. I"inall(y, the
formula seems to generate such a small amount of funds (about
$200 per child at full funding) that only tribes with a total popula-
tion of over 1,800 would receive enought money for any kind of a
program.

Definitions
Section 116 contains definitions which we support.
Sequestration orders

Section 117 is a new provision apparently aimed at giving us
some flexibility in how to deal with. sequestrations of more than 5
percent of the amount appropriated for Bureau funded schools. We
do not object to the provision.

Tribal Departments of Education
Srction 118 is a new provision authorizing “grants and technical
assistance to tribes for ‘e development and operation of tribal de-
ents of education or the purpose of p ing and coordinat-

ing all educational programs of the tribe” and authorizing the ap-
propriation each year of such sums as may be necessary to carry
out the section. Although we support greater tribal government in-
volvement in coordinating and supervising education (and other)
programs operated for their members’ benefit, we have not had an
opportunity on such short notice to develop a position on this sec-
tion.

Johnson-O’Malley funding allocation study

Section 119 is a new provision requiring the Secretary to conduct
a study of the methods used in funding contracts under the John-
son O’'Malley act provisions in 25 U.S.C. 452 et seq. relating to aid
for Indian students in public schools. The results of the study are
to be reported to the Congress within six months of enactment “to-
gether with recommendations for legislation that would ensure the
most effective and e&\:istable distribution of funds” under that Act.
We do not object to this section.

TITLE II—INDIAN SCHOOLS OPERATIONS AGREEMENTS ACT OF 1987

We continue to oppoee this title because as drafted it is unwork-
able and an invitation to abuse. It limits the BIA to accepting ap-
plications and reports from tribes and providing money to them,
yet requires the tary to be accountable for the results. We
also note that there is no specific mention that this grant system is
an alternative to the current contracting system and that funds
available under this system are in lieu of funds available under an-
other system.

28




28

The intent of title II is apparently to achieve less BIA interfer-
ence in the operation of what are now called “contract schools”.
We with this goal and in fact, we would like to see a change
for all BIA contracted p Congress should consider a major
overhaul of the P.L. 9 contracting system and not just limit a
new proposal to the education program.,

. Under this new grant provisions a school would apply for an ini-
tmlgrantandberequirsdtomeeteertainatundardsandeligibility
criteria. Once a grant is provided, a school would be required to
submit annaus! reports but would not reapply annually. The grant
would be extended automatically subject to availabih:ieof appro-
priations and satisfactory performance as defined in bill. We
agree with this concept but not these provisions.

Continued eligibility for the grants is established by:

1. (a) Accreditation (or candidacy status) by an accrediting
agency as deterriined by the Secretary of Education,

(b) a Secretarial determination that there is a reasonable ex-
pectation that accreditation or candidacy will be achieved
athﬁn 8 years and that the program is beneficial to Indian stu-

ents,

(c) accreditation by a tribal division of education if that ac-
creditation is accepted by a generally recognized regional or
State accrediting agency.

(d) compliance with the BIA stand-rds as determined by an
outside evaluator, or

(e) receipt of a positive evaluation once every three years for
performance oomfpliance under a P.L. 98-638 contract prior to
the enactment of this act (the evaluator to be agreed upon by
the schoul and the BIA, but if in the absence of an agreement,

tribal governing body decides on an evaluator or does the
evaluation); and

2. The sui)mission of four reports that include:

(a) an annual financial statement reporting revenue and ex-
penditures as defined by the tees cost accounting system;

(b) a biannual financial audit in accordance with the Single
Audit Act;

(c) an annual submission to the Secre of the number of
students served and a brief description of the program offered
under the grant; and

d a rogram evaluation (based on the appropriate stand-
ards) to one by an impartial entity.

We agree with most of the criteria for determininiesatisfactory

rformance but we must insist that a school either be accredited
E; an accrediting agency or meet BIA standards. If outside evalus-
tors are used (including under le above) we must be assured they
are qualified to do an evaluation and would have no conflict of in-
terest in the results of the evaluation. Therefore, we would recom-
mend that a list of acceptable evalua:  be developed between the
BIA and tribal contractors that could provide this service. As an
alternative perhaps evaluation teams should be developed to in-
clude an outside evaluator (professional eductor), an appropriate
BIA employee and a person from ancther school system.

We would also point out that the Secretary of Fducation does not
now approve accrediting agencies for elementary and secondary
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schools, ttmd do not believe this is an appropriate role for that De-
partment.

We believe that the program evaluation should also include test
scores for each grade and that the reports first be submitted to the
tribal governi for review and certification before being sub-
mitted to the BEA.

The amount provided to a school under the grant would include
their calculated amount under the Indian Student Equalization
Formula, the operation and mainienance amount, funds provided
vader other laws (Chapter I, etc.) and administrative costs as deter-
mined by the formula under the Act.

We have no objection to consolidating all appropriate amounts
into one mut we have major objections to the provision re-
%:}l'ding administrative costs. See our previous discussion of section

Under this proposal the role of the Director of Indian Education
Programs is simply to receive and approve applications and to re-
ceive the requi reports. The Secretary has authority to issue
regulations relating to the discharge of duties assigned to the Sec-
retary under this title but in all other matters the Secre may
not issue regulations. The major role anticipated for the BIA is to
accept applications and -sports from the tribes and then funnel
money to them.

Such a limited acope of oversight is wholly inconsistent with the
clear Federal responsibility to assure there is accountability both
for Federal funds and for the quality of service being provided. We
must have more involvement in the evaluation p ures and the
reports must not only be submitted to BIA tmrsonnel but should be
reviewed, and if a determination is made that changes are needed
these personnel must have the authority to require the changes.
We like the idea of the BIA playing more of an oversight role with
our primary concern focusing on results of the service offered
rather than how each penny was spent. However, we cannot agree
to the very limited role outlined in these bills when the ultimate
responsibility for accountability rests with the BIA and the total
cost continues to be borne by the Federal taxpayer. )

The bill provides for a g:")ocedure to determine if new grant appli-
cations are feasible and should be funded. A long list of criteria are
to be given e%ual weight in making such determination. We do not
think it possible to give so many factors equal weight. New applica-
tions should be reviewed consistently but as written these sections
are confusing and unworkable.

TITLE III—INDIAN EDUCATION ACT OF 1987
We defer to the Department of Education as to this title.
TITLE IV—MISCELLANEOUS PROVISIONS

Section 401 authorizes the approeriation each fiscal year for
grants to the Navajo Community College of “an amount necessary
to pay expenses incurred for—’ a detailed and broad listing of
items including among other things basic, developmental, vocation-
al, technical, and special handicapped education costs, capital ex-
penditures and improvements, summer and special interest pro-
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grams, payments on debts and other obligations, and student hous-
ing and other services. The provision replaces an authorization for
appropriations each fiical year for grants to the NCC of “an
amount equal to the amount necessary for operation and mainte-
nance of the college, including, but not limited to, administrative,
academic, and operations and maintenance costs.” We object to the
provision because it is unnecessary and because the meaning of
some of the items (e.g., “exceptions and supplemental need ac-
count”, “internal capital outlay funds”, and “the provision of
access to books and services”) is not clear.

Section 402 concerns the Bureau’s grant payments to the tribally
controlled community colleges and the Navajo Community College.
The method of disbursing the funds must be one that was used in
FY 1987. The colleges are authorized to invest the funds in Federal
obligations or Federally guaranteed or insured obligations and any
investment income earned by the colleges shall be their property
and may not be considered in determining eligibility for or the
arount of Federal assistance to the colleges under any Federal
law. We strongly object to this provision which constitutes a means
of previding a Federal support to the colleges outside the
budget and appropriation process.

Section 403 permits the BIA funds provided to the colleges to be
treated as non-Federal funds for purposes of any Federal law call-
ing for use of non-Federal funds for a project. We know of no justi-
fication for such special treatment which would lead to the inequi-
tablq and inefficient use of Federal funds and therefore oppose this
provision.

Section 404 prohibits the disqualification for BIA general assist-
ance payments of students enrolled in tribally controlled communi-
ty colleges or “in a vocational technical center” if the students re-
ceived such assistance during the three month before enrollment.
The receipt of the geéneral assistance may be taken into consider-
a:l:inlain delermining the amount of student assistance under a Fed-
e w.

We agree with the premise of the provision that a welfare recipi-
ent should not be penalized because of enrollment in an education-
al or vocational training program and that such enrollment can
contribute to eliminating the need for welfare assistance in the
future. However, we are concerned that this provision as currently
drafted will make it possible for a student to receive general assist-
ance in lieu of or even in addition to funding for living expenses
available from a variety of student financial aid programs. We
strongly oppose any provision that would permit a student to re-
ceive Federal funding from any source in excess of his or her dem-
onstrated unmet financial need.

Section 405 authorizes the Sacretary to permit the use of BIA fa-
cilities, land, and equipment by tribal, student, and non-Federal or-
ganizations if the use does not interfere with the purpose for which
the BIA administers them. The Secretary may charge the user for
the additional costs incurred because of the use. We support the
provision.
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TITLE V—WHITE HOUSE CONFERENCE ON INDIAN EDUCATION

This is a new title requiring the President to call and conduct a
White House Conference on Indian Education. The De ent of
the Interior would provide representatives to the conference and
participate in a task force ¢ with planning and conducting
the conference. The Assistant tary of Indian Affairs would
z:vkefon an advisory committee established to assist and advise the

orce.

We strongly object to the calliniof such a conference because we
disagree with its basic premise, which is that the problems we face
in Indian education can be assessed and resolved centrally by a
gelect group of policy makers, bureaucrats and “experts” gathered
in Washington, DC. We have repeatedly stated our view that the
key to improving Indian education lies in decentralizing control of
schools to the tribal/local level. Problems in education can best be
solved by the educators closest to them, provided they are given
the resources to do so. In our view the calling of a ite House
Conference, however well-meaning the rarticipants, will not result
fu}x1 iigeaningful improvement in the day-to-day education of Indian
children.

U.S. DEPARTMENT OF EDUCATION,
Washington, DC, November &, 1987.

Hon. DANIEL K. INOUYE,
Chairman, Select Committee on Indian Affairs, U.S. Senate, Wash-
ington, DC.

DEAR MR. CHAIRMAN: I am writing to provide the views of the
Department of Education on the substitute version of S. 1645, a bill
to reauthorize certain Indian education programs, includm%efro-
&ams administered by the Department, as approved by the Select

mmittee on Indian Affairs on October 14. I am writing now be-
cause the Department was not afforded an adequate opportunity
prior to committee action to comment on new provisions in the sub-
stitute bill, ar * becaase I understand that the text of the bill will
be added to $. 373, the omnibus “Robert T. Stafford Elementary
and Secondary Education Improvement Act of 1987”, when that
bill is considered by the full Senate.

I support the reauthorization of programs under the Indian Edu-
cation Act and I commend you and the Select Committee for ac-
cepting some of the recommendations concerning the Act that were
included in the Department’s reauthorization proposal and in my
October 5 letter to you on the earlier version of S. 1645. I am par-
ticularly pleased that the Committee adopted our profoeal to con-
solidate the provisions of the Act, currently scattered throughout
several statutes, into a single, free-standing law. School districts,
tribes, parents, and am officials will all find the Act much
easier to understand and work wi‘h as a result. I also applaud the
Committee’s inclusion of our propusals to use average daily attend-
ance data in computing formula grants under Part A of the Act
and to make the maintenance-of-effort requirement under Part A
comparablie to other program statutes.

I et, however, that the Committee retained various features
of S. 1645 to which I have previously objected and that it added

32



32

several provisions that I also oppose. I understand further that the
Department of the Interior continues to have major objections to
this legislation, and defer to that Department on the provisions
governing its operations.

Although 1 fully understand and support the desire to have
Exiahﬁed' Indian staff members, not only in the Office of Indian

ucation (OIE) but also in other Department offices, I continue to
object to the alg)lication of an Indian preference requirement to
employment in OIE, as provided by section 341(d) of the bill. I rec-
ognize that certain improvements over the earlier version of this
rem:‘:i;ement have been made. Nonetheless, I remain opposed to the
Indian preference mandate.

We cast a wide net in our recruitment efforts at the Department,
and our record with respect to women and minorities is an excep-
tionally good one. We actively seek out the widest possible pool of
applicants, and we respond to a!l applications for employment on
merit and without regard to race, religion, sex, cnlor, or national
origin. Rigorous adherence to this principle and to the civil service
regulations applicable to the entire Federal Government puts us in
the strongest possible position to select the most quali candi-
dates—including Indians—for positions in the Office of Indian Edu-
cation and throughout the Department. Further, many individuals
who are not themselves Indians have served with distinction in the
Indian education programs. I, for one, am reluctant to say to them
that because they are black, or white, or Hispanic, or Asian, they
are not qualified or desirubie employees.

The Committee substitute alsc includes four new provisions that
are objectionable. First, section 351(5XBXi) would expand the Act’s
definition of “local educational agency” so that any school operated
bytheBIAwouldbeeligible for a Part A formula grant as if it
were a local school district. This ﬂ’.ﬁvﬁm embodies both unwise
policy and an unsound approach. The Part A formula grant pro-
gram is intended to provide financial assistance to locally con-
trolled schools, whether ogerated by a tygical public school district
or by an Indian tribe. Schools operated y the BIA are funded by
approl},mations made directly to the Department of the Interior and
distributed by the BIA according to the complex Indian School
Equalization Formula, which assi weifhts to numerous factors
to deterrmine the amount that each school receives. It would be in-
consistent with this Coixﬁreuionally established formula, which
other provisions of this bill would fine-tune, to provide an addition-
al amount to each school under a different formula that :ﬂl&rgs
v1rtuallfy all of those factors. Such programmatic overlap
exists for certain schools operated under contract with the B
that receive funding under the Indian Educaticn Act. It would be
inappropriate to exacerbate the current situation by opening the
program to BlA-operated schonls. .

In addition, it must be noted that extending eligibility to BIA
schools would add about 30,000 students to the Part A program,
which now serves about 320,000 Indian children. If rogram appro-
priations remain fairly constant, as they have for the past several
vears, this increase in students would reduce each local educational
agency’s and tribal school’s award by close to nine 0gercent. Finally,
it no sense to treat each of the more than 100 schools run by
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one Federal agency (Interior) as if it were an autonomous school
district for purposes of applying for funds from another such
agency (Education). Such an approach is administratively illogical,
wasteful, and wholly unnecessary. If the Congress believes that ad-
ditional funds are needed to operate the BIA schools, it may simply
provide those funds through the normal appropriations process
through whirh it already funds the basic operational costs of those
schools and need not make them eligible for a completely separate
program, administered by a different c;iency.

Second, under section 341(bX2) of the bill, the Director of the
Office . Indian Education would report directly to the Secretary,
rather .han to the Assistant Secretary for Elementary and Second-
gg Education, as ..as been the case since the Department was es-

lished. While I strongly support Indian Education programs,

this direct rting relationship is unnecessary. The Director of
tae Office of Indian Education should continue to report to the As-
sistant Secretary, who can provide needed administrative resources
and guidance. Moreover, continued placement within the Office of
Elementary and Secondary Education will facilitate coordination
with other programs, such as Chapter i, Impact Aid, and Drug-
Free Schools, that have a major impact on Indian education.

Third, I object strongly to section 314(dX4) of the bill, which

would require the Department to continue using the Part A stu-
dent efiaﬁli (“506”) forms that were used for the 1985-1986
school year. This requirement inappropriately intrudes into oper-

ational details that are best left to the executive branch. It would
bar any revisions to the form, however beneficial and uncontrover-
sial they t be, and is plainly inconsistent with another provi-
sion of 8. 1645 that would amend the definition of ‘“Indian” to
make clear that one’s membership in a tribe, band, or other orga-
nized group of Indians is to be determined by reference to ihat
tribe, or group’s definition of member. At the very least, the
506 form would need to be revised to reflect this statutory amend-
ment. Moreover, in the October 5 Federal Register, the Depart-
ment published proposed regulations, along with & proposed revised
form, that would spell out the exact tylﬁes of information that we
will accept to lish a child’s eligibility. Those regulations and
revised 506 form were ufgubli»hed in response to concerns that the
current form in not sufficiently clear and that it has led to reduced
compliance with documentation requirements. The proposed regu-
lations and form are fully consistent with the statu definition
of Indian and, in fact, emphasize the very point about deference to
a tribe’s definition of a tribal member that is made in 8. 1645. I
:g:&lg partme' thaut, the Congressd re thallow lnpgaelcll trr::ria and othe:l' in-

2 ies to respon ese tions and re-
vised form, rather than to enact into‘::v a particular version of a
Government form.

Fourth, section 328(dX2) would require the Department to notify
each recipient under the Indian Fellowship Program of the amount
of the fellowship and any stipends for an academic term at least 45
days before the start of that term. This requirement is another ex-
ample of inappropriate statutory direction of the details of program

ration and should be deleted. Although I recognize that
there have been delays in advising some fellowshif recipients of




their award amounts, this problem is being addressed through rou-
tine management practices and need not be addressed by prescrip-
tive and inflexible statutory e.

Finally, for the reasons I indicated in my October 5 letter, I
remain opposed to the creation of a separate gifted and talented
program under the Indian Education Act, and I urge favorable
action on thlose aspects of our reauthoﬁzat‘i,:;x proposal, :gch as a
term-of-employment requirement to prom program objectives
and accountability under

the personnel training and fellowship -

programs, that have not been incorporated into S. 1645.

I appreciate your consideration of these concerns. We will be
pleased to work with you and the Committee to produce a sound
and effective bill that will continue to promote the improvement of
educational quality for Indian children and adults. Becuase ! un-
derstand that the text of 8. 1645 will be added tc S. 373, the omni-
bus education reauthorization bill, I am sending an identical letter
to Senator Kennedy.

The Office of Management and Budget advises that there is no
objection to the submission of this report to the Congress from the
standpoint of the Administration’s program.

Sincerely,
WiLLIAM J. BENNETT, Secretary.

CHANGES IN ExisTING Law

In compliance with subsection 12 of rule XXVI of the Standing
Rules of the Senate, changes in existing law made by the bill, as
reported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italic, exist-
ing law in which no change is proposed is shown in roman):

EDUCATION AMENDMENTS oF 1978
TITLE XI —INDIAN EDUCATION

PART 8—BUREAU or INDIAN Arrams PROGRAMS

§2001. Standards for basic education of Indian children in
Bureau or contract schools

(8) STUDIES AND SURVEYS FOR ESTABLISHMENT AND REVISION OF
STANDARDS.—The Secretar{, in consultation with the Secretary of
Education, and in consultation with Indian organizations and
tribes, shall carry out or cause to be carried out by contract with
an Indian organization such studies and surveys, making the full-
est use possible of other existing studies, surveys, and plans, as are
necessary to establish and revise standards for the basic education
of Indian children attending Bureau schools and [Indian con-
trolled contract schools (hereinafter referred to as “contract
schools”)] contract schools. Such studies and surveys shall take
into acooun;é'gc}orslsgfch la:;u?:dm needs, loclglcalcultul;al diﬁ'eré
ences, type eve e skills, geograp. isolation an
appropriate teacher-student ratios for such children, and shall be
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directed toward the attainment of equal educational opportunity
for sucu children.

* * * * . *

@ CrLosure, CONSOLIDATION, CR Sts:+ ANTIAL CURTAILMENT OF
BUREAU SCHOOLS; STANDARDS ANy ™ OCEDURES; REPorT TO CON-
GRESS; EFFEcTIVE DATE.—(1) Except  3pecifical y required by stat-
ute, no school or peripheral dormatory operated by the Bureau of
. Indian Affairs on or after August 15, 1985, may be closed or con-
solidated or have its program substantially curtailed unless done
according to the requirements of this subsection, except that, in
those cases where the tribal governing body, or the local school
board concerned (if so designated by the tribal governing body), re-

uests closure or consolidation, the requirements of this subsection
sLall not apply. The requirements of this subsection shall not appl
when a temporary closure, consolidation, or substantial curtaxi‘ -
ment is required by plant conditions which constitute an immedi-
ate hazard to healtg and safety.

(2) The Secretary shall, by regulation, promulgate standards and
procedures for the closing, consolidation, or substantial curtailment
::cltiiureau schools in accordance with the requirements of this sub-

on.

(3) Such standards and procedures shall require that whenever
closure, consolidation, or substantial curtailment of a school is
under active consideration or review by any division of the Bureau
or the Department of the Interior, the affected tribe, tribal govern-
ing body, and designated local school board will be notified as soon
as such consideration or review begins, kept fully and currently in-
formed, and afforded an opportunity to comment with respect to
such consideration or review. When a formal decision is made to
close, consolidate, or eubstantially curtail a school, the affected
tribe, tribal governing body, and designated Jocal school board shall
be notified at least 6 months prior to the end of the school year
preceding the proposed effective date. Copies of any such notices
and information shall be transmitted promptly to the Congress and
published in the Federal Register.

(4) The Secretary shall make a report to Congress, the affected
tribe, and the designated local school board describing the process
of the active consideration or review referred to in paragraph (3).
At a minimum, the report shall include a study of the impact of
such action on the student population, with every effort to identify
thoee students with particuﬁ,r educational and social needs, and to
insure that alternative services are available to such students.
Such report shall include the description of the consultation con-
ducted between the potential service provider, current service pro-
vider, parents, tribal representative and the tribe or tribes in-
volved, and the Director of the Office of Indian Education Pro-
grams within the Bureau regarding such students. No irreversible
action may be taken in furtherance of any such proposed school
closure, consolidation, or substantial curtailment (in:luding an
action which would greju'lice the personnel or progiams of suc
school) until the end of :he first full academic year after such
report is made.
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(5XA) The Secretary may transfer the operation, or the facilities,

of—
(i) any Bureau funded school that is operated on or after
April 1, 1987, or
(ii) any program of such a school that is operated on or after
April 1, 1987,
only if the tribal governing body approves such transfer.

l%) If the Secretary, or any other officer or employee of the Federal
Government, is considering makingea request to the Congress for leg-
islation to authorize a transfer otherwise prohibited under subpara-
— imph( Secretary shall comply with the requirements applica-

le to school closures under this subsection before such request is
made to the Co

(6) No action may be taken by the Secretary to close, consolidate,
or substantially curtail a Bureau funded boarding school by reason
of the failure of such school to meet the criteria established under
section 1122 during any fiscal year for which the Secretary has not
submitted in accordance with section 1129(c) the plan required
ung)er} ;ection 1122(c); and

(A) a Bureau school is rarily closed or consolidated,
or the programs of a Bureau school are substantially curtailed
by reason of lplant conditions that constitute an immediate
hazurd to health and safety, and

(B) the SecretaZ estimates that the closure, consolidation,
or curtailment will be more than 1 year in duration,

the Secretary shall submit to the Co by no later than the date
that is 6 months after the date on which the closure, consolidation,
or curtailment is initiated, a report which sets forth the reasons for
such temporary actions and the actions the Secretary is taking te
eliminate the conditions that constitute the hazard,

(h) AUTHORIZATION OF APPROPRIATIONS.—There are hereby au-
thorized to be appropriated such sums as may be necessary, for
academic program costs, in order to bring all Bureau and contract
schools up to the level required by the applicable standards estab-
lished under this section.

(i) INSTRUCTION RELATING TO ALCOHOL AND SUBSTANCE ABUSE

ON AND TREATMENT.—(1) All schools funded b{ the

Bureau of Indian Affairs shall include within their curriculum a
program of instruction relating to alcohol #nd substance abuse pre-
vention and treatment. The Assistant Secretary shall provide the
technical assistance n to develop and implement such a
program for students in kindergarten and grades 1 through 12, at
the request of—

A) smi\lv Bureau of Indian Affairs school (subject to the ap-
proval of the school board of such school); or

(B) any school board of a school operating under a contract
entered into under the Indian Self-Determination and Educa-
tion Assistance Act (25 U.S.C. 450 et seq.) [25 U.S.C.A. § 450 et

seq.).
(2) In schools operated directly by the Bureau of Indian Affairs,

the Secretary shall, not later than 120 days after October 27, 1986,
provide for—
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(A) accurate reporting of all incidents relating to alcohol
and substance abuse; and

® Th(B) individual student cn%xs interventit;:l.(l) chall be devel

e p. uested under parsgrap evel-
oped in consstationrgth the Indian tribe that is to be served bfl'
s:cb‘lg program and health personnel in the local community of suc
tribe.

(4) Schools requesting program assistance under this subsection
are encouraged to involved family units and, where appropriate,
tribal elders and Native healers in such instructions.

() For purposes of this section, the term “tribal govemirﬁ,dbody”
means, with respect to any school the tribaquoueming ly, or
- trihal governing bodies, that represent at least 90 percent of the stu-
dents served by such school. ~ - -

(kX1) The Secretary shall prescribe regulations governing the de-
termination of eligibili r schools to become Bureau funded
schools and for Bureau funded schools to add levels or other-
wise expand their programs in a manner which might increase the
amount of funding from the Bureau that the schools would other-
wise be eligible to receive without the expansion. The lations
shall provide for the eligibility determination to be on geo-
graphic and demographic factors and the history and record of suc-
cess or failure of—

(A) the proposed school or the school proposing to add a

grade level or otherwise expand its yrogram, and

(B) the public schools or other alternative providers, or po-

tential providers, of the services vhich the school proposes to
provide with the financial assistance of the Bureau.
A determination to deny eligibility v.der the regulations may not be
primarily on the proximity r other education facilities. The
regulations shall provide for the invitation and consideration of in-
formation and views from the tribes affected by the determination
of eligibility, the local education agencies in the area, and all other
interested parties.

(2) Notwithstanding any .ther provision of law, if the school
board of the Bureau fu schools at the Pueblo of Zia and the
Tama Settlement vote within the 2-year period beginning on the
date of enactment of the Indian Education Amendments of 1987 to
expand each of the schools shall be sn expanded at the beginning of
the next school year occurring after the vote.

8 2002. National criteria for dormitory rituations

(a) STUDY POR ESTAJLISHMENT OF CRITERIA; PURPOSE; SCOPE OF
.—The Secretary, in consultation with the Secretary of
Education, and in consultation with Indian organizations and
tribes, shall conduct or cause to be conducted by contract with an
Indian organization, a study of the costs applicable to boarding ar-
rangements for Indian students provided in Bureau and contract
schools, for the purpose of establishing national criterial® for such
dormitory situations. Such criteria shall include adult-child ratios,
needs for counselors (including special needs related to off-reserva-
tion boarding arrangements), space, and priva%'i'c
(b) PrOPOSAL, ESTABLISHMENT, REVISION, .—Within fifteen
months of November 1, 1978, the Secretary shall propose such cri-
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teria, and shall distribute such proposed criteria to the tribes aid
publish such proposed criteria in the Federal Register for the pur-
pose of receiving comments from the tribes and other interested
parties. Within eighteen months of November 1, 197, the Secre-
‘. ry shall establish final criteria, distribute such criteria to all the
tribes, and publish such criteria in the Federal Register. The Secre-
tary shall revise such criteria periodically as necessary. Prior to
any revision of such criteria, the Secretary shall distribute such
proposed revision to all the tribes, and publish such proposed revi-
sion in the Federal Register, for the purpose of receiving comments
from the tribes and other interested parties.

() IMFLEMENTATION AUTHORITY OF ESTABLISHED APPLICABLE CRI-
TERIA; SUBMISSION OF PLAN T0 CONGRESSIONAL COMMITTEES FOR
CoMPLIANCE WrTH ESTABLISHED APPLICABLE CRITERIA; CONTENTS OF
PLAN.—The Secretary shall begin to implement the criteria estab-
lished under this section immediately upon the date of their estab-
lishment. No later than January 1, 1981, and at each time thereaf-
ter that the annual budget request for Bureau educational services
is presented, the Secretary shall submit to the appropriate commit-
tees of Congress a detailed plan to bring all Bureau and contract
boarding schools up to the criteria established under this section.
Such plan shall include, but not be limted to, predictions for the
relative need for rach boarding school in the future, detailed infor-
mation on the status of each school in relation to the criteria estab-
lished under this section, specific cost estimates for meeting such
criteria at each school, and specific time lines for bringing 2ach
school up to the level required by such criteria. ’

(d) The criteria established under this section may be waived in
the same manner as the standards provided under section 1121(b)
may be waived under section 1121(d).

L(d)] (@ AuTHoriZATION OF APPROPRIATIONS.—There are hereby au-
thorized to be apgmpnated such sums as may be necessary in
order to bring each school up to the level required by the criteria
established under this section.

L& 2003. Regulations implementing standards and criteria require-
ments

LThe Secretary shall establish such regulations as are necessary
to carry out sections 2001 and 2002 of this title within eighteen
months after November 1, 1978.]

REGULATIONS

SEC. 1123. (aX1) Prior to the publication in the Federal Register of
any regulation or rule, or amendment to any regulation or rule, re-
Iriing to Indian education, the Secrztary shall—

(A) submit the regulation, rule, or amendment to the review
panels established under paragraph (2), and
(B) take into account comments and advice of the review

nels.
(Zf;'he Secretary shall establish regulatory reivew panels for each
gdrea office of the Bureau in which a Bureau funded school is locat-
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lgi)efach review panel established under paragraph (9) shall in-
¢
(A} one administrator of a Bureau funded school,
(B) one teacher at a Bureau funded school,
(C) one parent who i, a member of the local school board of a
Bureau funded school,
(D) one representative of each Indian tribe, or group of Indian
tribes, having at least 500 members, and
¢ leggne representative of each tribally controlled community
o
that is located within the iphical jurisdiction of each agency
0 of the Bureau within ti: Jurisdiction of the area office for
which the review panel is established.

(4) The review panels established under paragraph (2) shall not be
subject to the Federal Advisory Committee Act.

(5) If the Secretary determines that—

(A) an emergency situation exists, and
(B) a temporary regulation, rule, or amendment to a regula-
tion or rule is needed within a limited period of time to assist
in the operation of a Bureau funded school, or in any education
rogram of the Bureau,
the Secretary may publish in the Federal Register the initial notice
of such temporary regulation, rule, or amendment without meeting
the requirements of paragraph (1), but the Secretary shall, as soon
as iracticable. take the actions described in paragraph (1) before
such temporary regulation, rule, or amendment takes effect.

(6) This subsection shall not apply with respect to a regulation,
rule, or amendment to a lation or rule if the regulation, rule, or
amendment has been dra and was under formal review by the
Department of the Interior before October 1, 1987

(bX1) No regulation, rule, or amendment to any regulation or rule,
relating to Indian education shall be published in the Federal Reg-
ister in final form before the close of the 90-day period beginning on
the date on which the regulation, rule, or amendment is published
in the Federal Register in preliminary form. The Secretary shall
accept and consider comments from the public regarding the regula-
tions, rules, or amendment during such 90-day period.

(2) Paragraph (1) shall not apply to a regulation, rule, or amend-
ment to a regulation or rule, if the regulation, rule, or amendment
was aublished in the Federal Register in preliminary form before
October 1, 1987.

(c) No provision of law restricting or prohiviting communications
b an employee of the Bureau shall apply to communications re-
garding regulutions, rules, or amendments to regulations or rules,
that relate to Indian educution.

. L L L L L .

§2008. Allotment formula

(a) REGULATIONS ESTABLISHING FORMULA FOR MINIMUM ANNUAL
AMOUNT orF FuNDS For EAacH ScHooL; CONSIDERATIONS; REVISION.—
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(¢) IMPLEMENTATION OF FORMULA; RESTRICTION oF FOrRMULA
AMOUIiTS FOR FisCcAL YEARS 1980 AND 1981; EQUAL ALLOWANCE FOR
LocaL ScHooL BoARD TRAINING AND ACTIVITIES; AMOUNT FOR AD-
MINISTRATION AND INDIRECT Costs.—[(1) The formula established
under subsection (a) of this section shall be implemented for fiscal
year 1980 and each succeeding fiscal year, except that—

[}('A) for fiscal year 1980, no school shall as a consequence of
such formula receive less than 90 per centum, nor more than
120 per centum, of the funds it received from Bureau education
funds for fiscal year 1979;

(B) for year 1981, no school shall as a consequence of
such formula receive less than 70 rer centum, nor more than
170 per centum, of the funds it received from Bureau education
funds for ﬁ?ic‘lm 1979; and

L(C) for year 1982 and any succ. *ng fiscal year the
formula shall be fully implememed.} (1) Fo: ,%scal year 1989,
and for each subsequent fiscal year, the Secretary shall adjust
the formula established under subsection (a) to—

(A) use—
() a weighted unit of 1.2 for each eligible Indian student
enrolled in the seventh and eighth of the school,

(i) a weighted unit of 2.9 for each eligible Indian student
thatis Sor 4 iears of age und is enrolled in the school,

i) a weighted unit of 2.0 for each eligible Indian stu-
dent that is flﬂed and talented and is enrolled in the
school on a full-time basis, and

(iv) a weighted unit of 1.5 for each eligible Ind.an stu-
dent that is gifted and talented and is enrolled in the
school on a part-time busis,

in considering the number of eligible Indian students served by
the school;

(B) consider a school with an average daily attendance of less
than 50 eligible Indian students as having an average daily at-
tendance of 0 eligible Indian students for purposes of imple-
menting the adjustment fa..or for small schools;

(C) take into account the provision of residential services on a
less than 9-month basis at a school when the school board and
supervisor of the schoo! determine that a less than 9-month
basis will be implemented for the #~hool year involved; and

(D) provide additional funding 1. schools that are reqsired by
law to meet State standards which are in addition to minimum
standards required for accreditation.

(2) All Bureau and contract schools receiving funds under this
section shall receive an equal amount as an allowance for locai
school board training and activities including, notwithstanding any
other provision of law, meeting expenses and the cost of member-
shi&in or support of organizations engaged in activities on behalf
of Indian education.

[(3) The Secretary shali, subject to appropriations, provide to all
contract schools an amount for administrative and indirect costs
which is at least equal to the amount which would be expended by
the Secretary if such school were directly operated by the Secre-
tary. The Secretary shall take such actions as are nec to pro-
vide contract schools with the full amount as determined by this
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paragraph without reducing funds available under subsection (a) of
this section.]
ADMINISTRATIVE COST GRANTS

Sec. 1128A. (aX1) The Secretary shall, subject to the availability
of appropriated funds, provide grants to each tribe or tribal organi-
zation operating a contrct school in the amount determined under
this section with respect to the tribe or tribal organization for the
purpose of paying the administrative and indirect costs incurred in
operating contract schools in order to—

(A) enable tribes and tribal organizations operating such
schools, without reducing direct program services to the benefi-
ciaries of the program, to provide all related administrative
over. services and operations necessary to meet the require-
men. of law and prudent management practice, an !

(B) carry out other support functions which would
otherwise be provided by the Secretary or other Federal cfficers
or employees, from resources other than direct program funds,
in support of comparable Bureau operated programs.

(%) Amounts appropriated to fund ¢ nts provided under this
section shall be in addition to, and shall not reduce, the amounts
ap&iﬁated for the program being administered by the contract
sc

(b) The amount of the grant provided to each tribe or tribal orga-
nization under this section for each fiscal year shall be determined
by lying the administrative cost percent._: rate of the tribe or
tribal organization to each of the direct cost programs operatd by
the tribe or tribal organization, for which funds are received from
or thmugh the Bureau, as follows:

(1) For c’l direct cost programs operated by the tribe or tribal
organization which share common administrative cost func-
tions, a‘{unds for which are received from or through the Bureau,
the administrative cost percentage rate shall be applied to the
total direct coe’s of each such program.

(2) For other direct cost programs operated by the Indian tribe
or tribal organization which share common administrative cost
functions with those in paragraph (1), from whatever source de-
rived, the administrative cost percentage rate shall be allowable
as a predetermined indirect cost rate. At the option of the
Indian tribe or tribal organization, however, a multiple indirect
cost rate system may be established instead, for such other pro-
grams, using accepted procedures for so doing.

(c) For purposes of this section, the administrative cost percentage
rate for a contract school for a fiscal year is equal to the sum 4;75-

a thzfementage determined by dividing—

(A) the sum of—

(i) the amount equal to—

(1) the dirc .t cost base of the tribe or triba¢ orga-
nization for the fiscal year, multiplied by

(1) the minimum base rate, plus

(ii) the amount equal to—
(1) the standard direct cost base, multiplied by
(II) the maximum base rate, by
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(B) the sum of—
(i) the direct cost base of the tribe or tribal organiza-
tion for the ﬁscarlj'ear, plus
(ii) the standard direct cost base, plus
(2) the isolation adjustment percentage of the tribe or tribal
organization, if any, plus
(3) the multiple p. m adjustment percentage of the tribe or
tribal organ’<ation, if any.
The administrative cost percentage rate shall be determined to the
one hundredth of a decimal point.

(dX1XA) Funds received by a contract school as grants under this
section [pr tribal elementary or secondary educational programs may
be combined by the contract school into a single administrative cost
amount without the necessity of maintaining separate funding
source accounting.

(B) Indirect cost funds for programs at the school which share
common administrative services with tribal elementary or secondary
educational programs may be included in the administrative cost
account described in subparagraph (A).

(2) Funds received as grants under this section with respect to
tribal elementary or secondary education program. shall remain
available to the conimct school without fiscal year limitation and
without diminishing the amount of any grants otherwise payable to
the school under this section for any fiscal year beginning after the
fiscal ﬁgrg]e“zr which the grant is provided.

[67] retary shall be reimbursed by other agencies of the Fed-
eral Government for administrative cost allowances paid in support
of programs administered by the Bureau on behalf of Indians for
which appropriations are made to such other agencies, but shall not
reduce payments of grants under this section to tribes and tribal or-
ganizations as a result of such appropriations.

(4) Funds received as grants under this section for Bureau funded
programs operated by a tribe or tribal organization under a contract
or agreement shall not be taken into consideration for purposes of
indirect cost underrecovery and overrecovery determinations by an:
Federal agency, for any other funds, from whatever source derived).’

(e) For purposes of this section—

(1XA) The tern ‘“administrative cost”’ means the costs of nec-
essary administr wtive functions which —

(i) the tribe or iribal organization incurs as a result of op-

erating a tribal elementary or secondary educational pro-

gram,
(ii) are not customarily paid by comparable Bureau oper-
ated programs out of direct program funds, and
(iiv) are either—
(D) normally provided fo: comparable Bureau pro-
ms by Federal officials using resources other than
ureau direct program funds, or
(ID are otherwise required of tribal self-determina-
tion program operators by law or prudent management

practice.
(B) The term ‘“administrative cost” may include, but is not
necessarily limited to—
(i) contract (or other agreement) administration,
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(ii) executive, policy, and corporate leadership and deci-
sion making;

(i) program planning, development, and mcnagement;

(iv) fiscal, personnel, property, and procurement manage-
ment;

(v) related offfice services and record keeping; and

(i) costs of necessary insurance, auditing, legal safety
and security services.
(2) The term “Bureau elementary and seconda;y functions”

(A) all functions funded at Bureau schools by the Office
of Indian Education Programs of the Bureau;

(B) all programs—

(i) funds for which are appropriated to other agencies
of the Federal Government, and

(1) which are administered for the benefit of Indians
through Bureau schools; and

(C) All operation, maintenance, and repair funds for fa-
cilities a vernment quarters used in the operation or
support of elementary and secondary education functions

or the benefit of Indicns, from whatever source derived.

(3) The term “tribal elementary or secondary educational pro-
grams” means all Bureau elementary and seconary functions,
together with any other Bureau programs or portions of pro-
grams (excluding funds for social services that are appropriated
to agencies other than the Bureau and are expe. through
the Bureau, funds for jor subcontracts, construction, and
other major capitel expenditures, and unexpended funds car-
ried over from prior years) which sarc :ommon administrative
cost functions, that are operated directly by a tribe or tribal or-
ganization under a contract or agreewi«nt with the Bureau.

(4XA) Except as otherwise provic.a in this paragraph, 'he
+lirect .28t base of a tribe or tribal organization for the fiscal
year i8 the aggregate direct cost p m funding ‘or all tribal
elementary or secondary educational programs operated by the
tribe or tribal organization vuring—

(i) the second fiscal year pr.c .d'~,. such fiscul year, or

(iv) if such programs have not been operated by the tribe
or tribal organization during the 2 preceding fiscal years,
the first fiscal year preceding such fiscal year.

(B) In the case of Bureau elementary or secondary education
programs which ha- ~ot previously been operated by a tribe or
tribal orgcnization .nder contract or agreement with the
Bureau, the direct cost base for the initial year shall be the pro
Jected aggregate direct cost program funding for all Bureau ele-
meniary and secondary funciions to be operated by the tribe or
tribal organization during that fiscal year.

(5) The term “maximum base rate” means either—

(A)As a percentaze cetermined (on the basis of studies
conaucted under subsection (f) by the Secnetal?' under this
subparagraph, and published in the Fedeal Register, that
ensures that the amount o” the grants provided under this
section will provide adequawe (but not excessive) funding of
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the administrative costs of the smallest tribal elemertary or
secondary educational programs, or

" (B) if no percentage has been determined under subpara-
grah (A), 50 percent.
(C) The term “minimum base rate” means either—

Aa percentaﬁecdetermined (on the basis of studies con-
ducted under subsection (f)) by the Secret.. s under this sub-
paragrpah, and published in the Federal Register, that en-
sures that the amount of the grants provi under this
section will provide adequate (but not excessive) funding of
the administrative costs of the largest tribal elementary or
secondary educational programs, or

(B) if no percentage has been determined under subpara-
graph (A), 12 percent.

/] term “standard direct cost base” means either—

(A) an amount determined (on the base of studies con-
ducted under subsection (f)) by the Secretary under this sub-
paragraph, and publishea in the Federal Register, to be the
aggregate direct cost funding level for which the percentage
determined under subsection (cX1) will—

(i) te equal to the median between the maximum
base rate and the minimum base rate, and

(i) ensure that the amount of the grants provided
under this section will provide adequate (but not exces-
sive) funding of the administrative costs of tribal ele-
mentary or secondary educational programs closest to
the size of the promm, or

(B) if no amount been determined under subpara-
graph (A), $600,000.
® term ‘“isolaiior. adjustment percentage’ means

either—

(A) the percentage determined in accordance with a for-
mula developed (on the basis of the studies conducted
under subsection (f)) by the Secretary under this subpara-
graph, and published in the Federal Register, that takes
into account factors similar to those taken into account
under subparagralgh (B), or

(B) if a formulc has not been developed under subpara-
graph (A), the percentage determined at a rcte of 1 percent-
age point for each 100 miles that the average of the dis-
t. nces from the principal offices of the tribe or tribal orga-
nization to each of the following exceeds 20 miles:

(i) The closest offices of a general full-service bank-
ing institution capable of handling draw-downs for
Federal letters of credit.

(ii) The closest urban center for co. t effective procure-
ment of bulk school, ofjice, and janiiorial supplies,
equipment, and related maintenance and repair items
or services.

(iii) The closest United States Post Oﬂ‘ice

(iv) The area and agency offices of the Bureau at
which business of the tribe or of the tribal organization
is normally conducted with the Bureau S administra-
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tive personnel or board members of the tribe or tribal
organization.

(9) The term “multiple program adju:tment percentage”
means a percen determined at—

(A) a rate determined (on the basis of the studies conduct-
ed under subsection (f)) by the Secre under this sub-
pa h and published in the Federal ster, or

B ifp no rate has been determined under subparagraph
(A), the rate of one-quarter of a percentage point for—

?i{) eachhse arate school in excess of on? and
ii) each Bureau program, or portion o a program, in
addition to the Bureau elementary and secondary func-
tions,
which is operated by the tribe or tribal organizaticn under
a contract or agreement with the Bureau and shares
common administrative cost gervices with the Bureau ele-
mentary or secondary functions.

(10) The size of tribal elementary or secondary educational
programs are determined by the %gate direct cost program
funding level for all Bureau fu programs which share
common administrative cost functions,

(fX1) Upon. the enactment of the Indian Education Amendments
of 1987, the Secretary shall conduct such studies as may be needed
to establish an empirical basis for determining relevant values, per-
centages, mileages, or other factors substantially mciz/fecti’ﬁ‘ the re-
quired adminis rative costs of tribal elementary and seco ry edu-
cational progrims, using the formula se! forth in subsection (c).
Such studies shall—

(A) be conducted in full consultation (in accordance with sec-
tion 1180) with—

(i) the tribes and tribal organizations that are affected by
the application on sucnI:[onnula, and

(i) all natione! and regional Indian organizations of
whicge such tribes and trival organizations are typically
members;

(B) be conducted on-site at a representative staistical sample
of the tribal elementary or secondary educational frogmms
under a contract entered into with a nationally reputable public
accounting and business consultir, ‘irm;

(C) take into account the avail bility of skilled labor, com-
modities, business and automatic data processing services, relat-
ed Indian preference and Indian control of education require-
ments, and any other market factors found substantia ly to
affect .he administrative costs and e iency of each such tribal
elementary or secondary educationa program studied in order
to assure that all required administrative activities can reason-
ably be delivered in a cost effective manner for each such pro-
gram, given an administrative cost allowance generated by the
values, percentages, or other factors found in the studies to be
relevant in such formula;

(D) identify, and quant;‘ﬁy in terms of percentages of direct
program costs, any ge eral factors arising from gendographic iso-
lation, or numbers of programs administered, i pendent of
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program size factors used to compute a base administrative cost
percentage in such formula; and

(E) identify any cther incremental cost factors substantially
affecting the costs of required administrative cost functions at
any of the tribal elementary or secondary educational programs
studied and determine whether the factors are of ’glgwml appli-

cability to other such programs, and (if so) how t
tively be incorporated into such formula.

(2) Determinations described in paragraph (IXC) shall be based on
what is pragmatically possible to do at each location studied, given
[uwdent management practice, irrespective of whether required ad-
ministrative services were actually or fully delivered at these sites,
o:'ugther ser—ices were delivered instead, during the period of the
study.

(8) Upon completion of the studies conducted under paragraph. (1),
but in no case later than October 1, 1988, the Secretary shall submit
to the Congress a report on the findings of the studies, together with
determinations based upon such findings that are made by the Sec-
retary under subsection (e) and affect the definitions of terms used
in the formula that is set out in subsection (c).

7] Secretary shall include in the Bureau’s justification l{zr
each appropriations request for each fiscal year beginning after
ficcal year 1988, a projection of the overall costs associated with the
formula set forth in s:"section (c) for all tribal elementary or sec-
ondary educational p..grams which the Secretary expects to te
funded in the fiscal year for which the apfzpriatiom are ( -+’

® There are authorized to be appropriated for each fiscal year
such sums as may be necessary to carry out the provisions of this
section.

(hX1) Notwithstanding any other provision of this section, the
amount o[ the grants provided under this section for fiscal year
1988 shall—

(A) in lieu of bei,.g determined under subsection (b), be deter-
mined for each ‘ribal elementary or secondary educational pro-
gram on the same basis that indirect costs were determined for
such programs for fiscal year 1987, and

(B) be subject to the provisions of subsecticn (d).

(2) Notwithstanding any other provision of this section, the
araount of the grant provided under ti.is section for ﬁsoaeldyear 1989
with respect to each tribal elementary and secondary educational
program that was operated by a tribe or tribal organization in fiscal
year 1988 shall be equal to—

{A) if the amount of the grant determined under subsection
() for fiscal year 1989 with respect to such program exceeds the
amount received by the tribe or tribal organization with respect
to such program for administrative costs jur fiscal year 1987 (or
fiscal year 1988 if such program was noi (}pem by the tribe
or tribal organization during fiscal year 19i37), the sum of—

(i) such amount received, plus
(ii) one third of the excess of—
(@) such amount determined under subsection (b),
over
(1) such amount received, or
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(B) if such amount received exceeds such amount determined
under subsection (b), the excess of—
(1) such amount received, over
(ii) an amount equal to one third of the excess of—
(D such amount received, ove
.., (ID) such amount determined under subsection (b).

(3) Notwithstanding any other provision of this section, the
amount of the grants provided under this section fo’r"ﬁwal r
1990 with respect to each tribal elementary and secondary edze;z-
tional program that was operated by a tribe or tribal organization
in fiscal year 1988 shall be equal to—

(A) if the amount of the grant determined under subsection
(b) for fiscal year 1990 with respect to such program exceeds the
amount received by the tribe or tribal organization with reslmct
:‘I’w such pfr:ogram for administrative costs for fiscal year 1989,

sum of—
(i) such amount received, plus
(ii) one half of the excess of—
(@) such amount determined under subsection (b),
over
(D) such amount received, or
(B) if such amount received exceeds such amount determined
under subsection (b), the excess of —
(i) such amount received, over
(i) an amount equal to one half of the excess of—
such amount received over,
. .(D such amount determined under subsection (b).

. (&) During fiscal years 1989 and 1990, any tribe or tribal organiza-
tion that operates a school under a contract or ment that was
entered into with the Bureau under the Indian Self-Determination
and Education Assistant Act shall make an election applicable to
all elementary or secondary educational programs provided by the
tribe or tribal organization to either—

(A) receive grants under this section with respect to such pro-
grems, or

(B) receive funds for the indurect costs of such program under
the terms of such contract or agreement.

§2009. Uniform direct funding and support

(@) REGULATIONS ESTABLISHING DIRECT FUNDING AND SUPPORT
System ror ScHooL; CRITERIA; NoticE oF FUNDING; FiscAL YEAP
AVAILABILITY oF FUNDS; TRANSITION 70 FORWARD FUNDING METHOD
or DisTRBUTION; PUBLICATION OF ScHOOL ALLOTMENTS; EXPENDI-
TURES FOR SUPPLIES AND EQUIPMENT WitHoUuT COMPETITIVE BID-
pING.—(1) Within six months after November 1, the Secretma' shall
establish, by regulation ado in accordance with section 2018 of
this title, a system for the fuading and support of all Bureau
and contract schools. Such :lymm ) allot funds, in accordance
with section 2008 of this title. Amounts appropriated for distribu-
tion under this section may be made available under paragraph (2)
or(tzi)x(xggr ph (3) as med in th:d appr:griaotgpn Ac‘cfua ding

or the purpose ording adequate notice of
available pursuant to the allotments made by section 2008 of this
title, amounts appropriated in the appropriations Act for any fiscal
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year shall become available for obligation by the affected schools
on October 1 of the fiscal year for which they are appropriated
without further action by the Secretary, and shall remain available
through six months of the succeeding fiscal year. In order to effect
the transition t» the advance funding method of distribution, de-
scribed in the preceding sentence, there are authorized to be appro-
priated, in an appropriations Act or Acts for the same fiscal year,
two separate a iations for such allotr-onts, the first of which
shall not be m the preceding sentence.

(B) The Secretary shall, on the basis of the amount appropriated
in accordance with this ph—

(i) pubiish, on July 1 ing the fiscal year for which the
funds are appropria allotments to each affected school
made under section 2008 of this title of 75 per centum of such
[ riations, based on the school’s student count for the pre-

ing academic year, and

(ii) publish no later than November 1 of the fiscal year for
which funds are appropriated the allotments to be made from
the remaining 25 per centum, adjusted to reflect actual student
count, such funds to be immediately available for obligation by

(3)25? h s of affording adeq of funding

'or the purpose i uate notice i
available pursuant to the allotments made by section 2008 of this
title, amounts approprated in an appropriation Act for any fiscal
year shall Lecome available for obligation by the affected schools
on July 1 of the fiscal year in which they are appropriated without
further action by the , and remain available for obli-
gation through the succeeding fiscal year. In order to effect a tran-
sition to the forward funding method of distribution described in
the preceding sentence, t¥.cre are authorized to be appropriated, in
an appropriation Act o~ Acts for the same fiscal year, two separate
appropriations for such allotments, the first of which shalll not be
subject to that preceding sentence.

) The Secretary shall, on the basis of the amount appropriated
in accordance with this paragraph—

(i) publish, on July 1 preceding the fiscal year for which the
funds are appropriated, allotments to each affected school
made under section 2008 of this title of 85 percent of such ap-
propriation; and

(i) publish, no later than September 30 of such preceding
fiscal year, the allotments to be made under section 2008 of
this title of the remaining 15 percent of such appropriation, ad-
justed to reflect actual student attendance.

[(4) Pursuant to guidelines established by the Assistant Secre-
tary, notwithstanding any law or regulation governing procure-
ment by Federal agencies, the supervisor of each school receiving
funds under section 2008 of this title shall, subject to school board
apyproval, have the authority to expend no more than $25,000 annu-
ally of the funds allotted by section 2008 of this title to procure
supplies and equipment, without competitive hidding.]

(4) Notwithstanding any law or regulation, the supervisorm%‘ a
Bureau school may expend an te of no more than $25,000 of
the amount allotted the school under section 1128 to acquire sup-
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Dplies cnd equipment for the school without competitive bidding if
for each procurement—
31(0 mé‘he cost for any single item purchased does not exceed
(B) the school board approves the procurement in advance;
5 (C) the supervisor certifies that the cost is fair and reasona-

(D) the documents relating to the procurement executed by the
supervisor or other school staff cite this paragraph as authority
for the procurement; and

(E) the transaction is documented in a journal maintained at
the school clearly identifying when the transaction occurred,
what was acquired and from whom, the prices paid, the quanti-
ties ac_ui and any other information the supervisor or
board considers relevant.

(5) If a sequestration order issued under the Balanced Budget r.nd

rgency it Control ACt of 1985 reduces the arount of funds

available for allotment under section 1128 for any fscal year by
more than 5 percent—

(A) the Secretary may, notwiths:anding any other provision of

law, use—
(i) funds appropriated for the operation of any Bureau
school that is cloeed or consolidatecfe and

(i) funds appropriated for any program that has been
curtaigi at an £ureau school, to fund allotments made
under section 1128, and

(B) the Secretary may waive the application of the {m)viaions
of section 1121(g) with respect to the closure o~ consolidation of
a school, or the curtailment of a p m at a school, during
such fiscal year if the funds ribed in clauses (i) and (ii) of
subparagraph (A) with respect to such school are used to fund
allotment: made under section 1128 for such fiscal year.

§ 2010. Policy for Indian control of Indian education

[1t shall] (a) It shall be the policy of the [Bureau] the Secre-
tary and the Bureau in canﬂng out the functions of the Bureau, to
gicxhtaze Indian control of Indian affairs in all matters relating 4o

ucation.

(bX1) The Secretary shall consult with Indian tribes and tribal or-
&anizations in the development of policy under this Act.

(2XA) The Secretary, or a delegate :?’ the Secretary, sha.l conduct
regional meetings with Indian tribes and tribal organizations, on a
se.ni-annual basis, for the purpose of consulting with the Indian
tribes and tribal organizations on matters relating to Indian educa-
ton.

(B) Notice of each regional meeting conducted under subpara-
&raph (:i) shall be published in the Federal Register at least § days
prior to the date of the meeting and shall include the specific topics
that will %e discussed at the meeting.

(C) At each meeting conducted under subparagraph (A), the Secre-
tary, or a delegate o';gthe Secretary, shall—

(i) provide information on all matters relating to Indian edu-
cation (including budgetaﬁ and rezulatory matters and admin-
istrative matters that could alter the delivery of services by the
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Bureau) that are being considered (or are likely to be consid-
ered) for change during the succeeding 6-month period, and

(ii) seek the advice of the Indian tribes and tribal organiza-
tions participating in the meeting on such matters and on any
other matters of interest to the icipants (including matters
affecting other programs of the nt of the Interior or of
any cther department or agency of the Federal Government).

(D) Meetings conducted under parograph (3), consultations re-
quired under any other provision of this Act or of any other law, or
any other meetings or discussions conducted wits Indian tribes or

- tribal nrganizations may not be considered as substitutes for the re-
gionai meetings required under subparagraph (A).

(SXA) The Secretary shall—

(i) keep Indian tribes and tribal organizaticns informed of all
plans and activities of the Bureau which affect, or relate to,
Bureau or contract schools, or education programs, that serve
the particular Indian tribe or tribal organization, and

(ii) shall invite active participation of the Indian tribe or
tribal organization in the decision making proress regarding
changes to be 1wade, or needs to be met, in these schools and

programs.

Planning by the Secretary for individual Bureau or contract schools
and education programs shall be undertaken in a cooperative and
consultative inanner based upon an open exchange of information
and views.

(B) When considering constructior or expansion of any school,
and when considering proposals to Congress for the closure, consoli-
datizr, curtailment, or transfer of any school or school dormitory,
the Secretary shall, from the initial stages, consult with the affected
Indian trbe or tribes and with the affected school board and school
organizations, Indian or tribal organizations and communities, and
with those students, parents, and staff who use the facility and
shall incorporate the desires of the tribal and Indian entities con-
sulted into their plans to the greatest extent feasible. Consultations
conducted under this subparagraph shall be undertaken in conji:nc-
tion with consultations required under section 1121(g).

§ 2011. Education personnel
. . . L ] . . .

(f) WAIVER OF APPLICABILITY OF INDIAN PREFERENCE LAwSs TO
CovErEp PERSONNEL AcTIONS; Exceprion; DrFiNrrions.—(1) Not-
withstanding any provision of the Indian preference laws, such
laws g-all not apply in the case of any personnel action within the
preview of this section respecting [an employeel an applicant or
employee not entitled to Indian preference if each tribal organiza-
tion concerned grants, in writing, a waiver of the application of
such laws with respect to such personnel action, where such a
waiver i8 in writing deemed to be a necessity by the tribal organi-
zation, except that this shall in no way relieve the Bureau of its
responsibility to issue timely and adequate announcements and ad-
vertisements concerning any such personnel action if it is intended
to fill vacancy (no matter how such vacancy is created).
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(2) For purposes of this subsection, the term “tribal organization”
means—

(A) the recognized governing body of any Indian tribe, band,
nation, pueblo, or other organized community, including a
Native village (as defined in section 1602(c) of Title 43); or )

(B) in connection with any personnel action referred to in
this subsection, any local school board as defined in section
2019 of this title, and which has been delegated by such gov-
erning body the authority to grant a waiver under such subsec-
tion with to such personnel action.

(3) The term “Indian preference laws” means section 472 of this
title or any other provision of law ting a preference to Indians
in promotions and other nnel actions, except that such term

not be considered to include section 450e(b) of this title.

(h) RaTzs AND BasIC COMPENSATION OR ANNUAL SALARY FoRr Epu-
CATORS AND EpucaTioN Poerrions; Cosr-or-LIVING ALLOWANCE FOR
EpucaTors EMPLOYED IN EDUCATION POSITION IN ALASKA POSTDIN
FERENTIAL PAY.—(1) The Secretary shall fix the basic compensa-
tion or annual salary rate for educators and education positions at
rates [comparable to the rateel:‘li comparable to the rates for compa-
rably qualified individuals holding comparable positions in public
schools serving co. ble students in comparable areas (with ad-
Justments for any housing and utility or other significant fringe
benefits), but such rates shall not be less than the rates in effect
under the General Schedule for individuals with comparable quali-
fications, and holding comparable positions, to whon: chapter 51 of
Title 5 is applicable.

(2) Each educator employed in an education position in Alaska
shall be paid a cost-of-living allowance equal to 25 per centum of
the rate of basi: com tion to which such educator is entitled.

(3) [The Secretary] (A) The Secretary may pay a postdifferential
not to exceed 25 per centum of the rate of basic compensation, on
the basis of conditions of environment or work which warrant addi-
tional pay as a recruitment and retention incentive. _

(BXi) Upon the request of the local school board of a Bureau
school, the Secretary shall grant the supervisor of the school author-
ization to rvvide one or more pust differentials under subpara-
graph (A) urless the Secretary determines for clear and convincing
reasons (and advises the board in writing of those reasons) that cer-
tain of the requested post differentials should be disapproved or de-
creased because there is no disparity of compensation for the in-
volved employees or positions in the Bureau school that is either—

(D) at least 5 percent, or

(D) less than 5 percent and affects the recruitment or reten-
tion of employees at the school. The request of a local school
board under this subparagraph shall be deemed granted as re-
quested at the end of the 60th day after the request is received
in the Central Office of the Bureau unless before that time it is
ggro;;ed, approved with modification, or disapproved by the

retary.

(2i) The Secretary or the supervisor of a Bureau school may discon-
tinue or decrease a g:at differential authorized by reason of this

subparagraph at the beginning of a school year after either—

Q

YL




52

(D the local school board requests that it be discontinued or
decreased, or
(D) the Secretary or the supervisor determines for clear and
convincing reasons (and advises the board in writiniaof those
reasons) that there is no disparity of compensation that would
‘ect the recruitment or retention of empl._ees at the school
r the differential is discontinued or decreased.

(iii) On or before February 1 of each year, the Secretary shall
submit to Congress a refort describing the requests and grants of
authority under this subparagraph during the previous l year
and listing the positions contracted under the grants of authority.

* * * * * * *

(n) DEFINTTIONS.—For the purpose of this section—
(1) The term “education position” means a position in the
Bureau the duties and responsibilties of whick—
(A) are performed on a school-year basis principally in a
Bureau school and involve—

(i) classroom or other instruction or the supervision
or direction of classroom or other instruction;

(ii) any activity (other than teaching) which requires
academic credits in educational theory and practice
equal to the academic credits in educational theory
and practice required for a bachelor’s degree in educa-
tion from an accredited institution of higher educa-
tion; [or]

(iii) any activity in or related to the field of educa-
tion notwithstanding that academic credits in educa-
tional theory and practice are not a formal require-
ment for the conduct of such activity; or

(iv) support s.. vices at, or associated with, the site of
the school; or

(B) are performed at the agene?' level of the Bureau and
invelve the implementation of education-related programs
other than the position of agency superintendent for edu-
cation.

(2) The term “educator” means an individual whose services
are required, or who is employed, in an education position.

§ 2019. Definitions

For the purpose of this chapter—

(1) the term “agency school board” means a body, the mem-
bers of which are appointed by the school boards of the schools
located within such agency, and the number of such members
shall be determined by the Secretary in consultation with the
affected tribes, except that, in aﬁ:lncles serving a single school,
the school board of such school shall fulfill these duties;

(2) the term “Bureau” means the Bureau of Indian Affairs of
the Department of the Interior;

(3) Omitted
(3) the term “Bureau funded school” means—
(A) a Bureau school;
(B) a contract school; or
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(C) a school for which assistance is irovided under the
Indian Schools Operations Agreements Act of 1987;

(4) the term “Bureau school” means a Bureau operated ele-
mentary or secondary day or boarding school or a Bureau oper-
ated dormitory for students attending a school other than a
Bureau school;

(5) the term “contract school” means an elementary or second-
ary school or a dormitory which receives financial assistance
for its operation under a contract or ment with the Bureau
under section 102, 104(1), or 208 of the Indian Self-Determina-
2?;d)and Education Assistance Act (25 U.S.C. 450f, 450h(1). and

[(4)1(6) he term “financial plan” means a plan of services to
be provided by each Bureau school;

L(5)1(?) he term “Indian organization” means any group, as-
sociation, nership, corporation, or other legal entity owned
or controlled by a federally recognized Indian tribe or tribes, or
a majority of whose members are members of federally recog-
nized Indian tribes;

L(6)1(8) the term “local educational agency” means a board
of education or other legally constituted local school authority
having administrative control and direction of free public edu-
cation in a county, township, independent, or other schooi dis-
trict located within a State, and includes any State agency
which directly operates and maintains facilities for providing
free public education;

L(7))(9) the term “local school board”, when used with re-
spect to a Bureau school, means a body chosen in accordance
with the laws of the tribe to be served or, in the absence 0
such laws, elected by the parents of the Indian children attend-
ing the school, except that in schools serving a substantial
number of students from different tribes, the members shiall be
appointed by the governing bodies of the tribes affected: and
the number of such members shall be determined by the Secre-
ta.? in consultation with the affected tribes;

In te(8.)](10) the term “Secretary” means the Secretary of the
rior;

L£(9)1(11) the term “supervisor” means the individual in the
position of ultimate authority at a Bureau school; and

[(10)](12) the term “tribe” means any Indian tribe, band,
nation, or other organized group or community, including any
Alaska Native village or regional or village corporation as de-
fined in or established pursuant to the Alaska Native Claims
Settlement Act (85 Stat. 688) [48 U.S.C.A. § 1601 et seq.] which
is recognized as eligible for the special programs and services
provided by the United States to Indians because of their
status as Indians.
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[TITLE IN—FINANCIAL ASSISTANCE TO LOCAL EDUCA-
TIONAII{E leGENCIES FOR THE EDUCAT:UN OF INDIAN

"HORT TITLE

[Skc. 301. This title may be cited as the “Indian Elementary and
Secondary School Assistance Act”.]

DECLARATION OF POLICY

[Sec. 302. (a) In recognition of the special educ:tional and cul-
turally related academic needs of Indian students in the United
States, Congress hereby declares it to be the policy of the United
States to provide financial assistance to local educational agencies
to develon and carry out elementary and secondary school pro-
grams specially designed to meet these special educational and cul-
turally related academic needs, or both.

[®) The Secrotary shall, in order to effectuate the policy set
forth in subsectiun (a), carry out a program of mal 1g grants to
local educational agencies which are entitled to payments under
this title and which have submitted, and had approved applications
therefor, in accordance with the provisions of this title.]

GRANTS TO LOCAL EDUCATIONAL / £ ENCIES

[Sec. 303.! (aX1) For any fic al year for which appropriations
are authorized under section 307 of this Act, the Secretary shall de-
termine the number of Indian children who were enrolled in the
schools of a local educational agencv, and for whom such agency
provided free public education, duriny such fiscal year. .

[(2XA) From the sums appropriated under section 307(a) for any
fiscal year the Secretary shall allocate to each local educational
agency which has an application approved under this title an
amount which bears the same ratio to such sums as the product of
(i) the number of eligible Indian childre. (as determined under
paragraph (1)), multiplied by (ii) the average per pupil expenditure
per agency (as determined under subparagraph (c)), bears to the
sum of such products for all such local edr cational agencies.

{(B) A local educational agency shall not be entitled to receive a
grant under this title for any fiscal year unless the number of chil-
dren under this subsection, with respect to such agency, is at least
ten or constitutes at least 50 per centum of its total enrollment.
The requirements of this subparagraph shall not apply to any such
agencies serving Indi n chilaren in Alaska, California, and Oklaho-
ma or located on, or in proximity to, an Indian reservation.

[(O For the purposes of this subsection, the average per pupil
expenditure for a local educational agenc{y shall be the aggregate
current expenditures, during the second fiscal year preceding the
fivcal year for which the computacion is made, of all of the local
educationai agencies in the State in which such agency is located,
plus any direct current expenditures by such State for the oper-
ation of such agencies (without regard to the sources of funds from
which either of such expenditures are made), divided by the aggre-
gate number of children who were in average daily enrollment for
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whom such agencies provided free public educat on during such
rr-- ding fiscal year. .
X1) In addition to the sums appropriated for any fiscal year

. grents to local educational agencies under this title, there is
herebr/ authorized to be appropriated for any fiscal year an amount
not in excees of 10 per centum of the amount appropriated for pay-
ments on the basis of entitlements computed under subsection (a)
for that fiscal year, for the purpose of enabling the Secretary to
provide financial assistance in accordance with the provisions of
this title to schools which—

(A) are located on or near reservations; and

(BXi) are not local educational agencies; or

(ii) have not been local educational agencies for more than

years.
[(2) The requirements of clause (A) of paragraph (1) shall not
apply to a.i‘y; school serving Indian Children in California, Oklaho-
ma or .
[(c) In addition to the sums appropriated for any fiscal year for
grants to local educational agencies under this title, there is hereby
authorized to be appropriated for any fiscal year an amount not in
excess of 10 per centum of the amount agptopriated for ents
on the basis of entitlemenis computed under subsection (a) for that
fiscal year, for the Pu of enabling the Secretary to make
grants on a competitive basis to local educational agencies to sup-
port demonstration projects and programs which are desigﬁed to
plan for and improve education opportunities for Indian children,
except that the tary shall reserve a portion not to exceed 25
per centum of such funds to make grants for demoustration
projects examining the special educational and culturally related
academic needs that arise in school districts with high concentra-
tions of Indian children.]

USES OF FEDERAL FUNDS

[SEC. 304. Grants under this title may be used, in accordance
with applications approved under section 305, for—

(§9) tplatx‘ming for and l:akmlﬁ cgll otl:ler ptes l&adingtwththe dev%i
opment of programs s y design. meet the speci
educational or culturally related academic needs, or both, of
Indian children, including Yilot projects designed to test the ef-
fectiveness of plans so developed;

[(2) the establishment, maintenance, and operation of pro-

am.s, inciuding, in accordance with special regulations of the

etary, minor remodeling of classroom or other space used

for such programs and acquisition of necessary equipment, spe-

cially designed to meet the special educational or culturally re-
lated academic needs, or both, of Indian children; and

(3) the traininy of counselors at schools eligible for funding
under this title in counseling techniques relevant to the treat-
ment of alcohol and s stance abuse.

APPLICATIONS FCR GRANTS; CONDITIONS FOR AFPROVAL

[Skc. 305. (a) A grant under this title, except as provided in sec-
tion 303(b), may be made only to a local egucational agency or
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agencies, and only upon application to the Secretary at such time
or times, in such manner, and containing or accompanied by such
irlxlf:nrmation as the Secretary deems necessary. Such application
s  —

[(1) provide that the activities and services for which assist-
ance under this title is sought will be administrered by or
under the supervision of the applicant;

[(2) set forth a program for carrying out the purposes of sec-
tion 304, and provide for such methods of administration as are
necessary for the proper and efficient operation of the pro-

gram,

[(3) in the case of an application for gnents for planning,
provide that (A) the planning was or wi directly related to
programs or project to be carried out under this title and has
resulted, or is reasonably likely to result, in a program or
project which will be carried out under this title, and (B) the
planning funds are needed because of the innovative nature of
the program or project or because the local educational agency
lacks the resources necessary to plan adequately for programs
and projects to be carried out under this title;

[(4) provide that effective procedures, including provisions
for appropriate objective measurement of educational achieve-
ment will be adopted for evaluating at least annually the effec-
tiveness of the programs and projects in meeting the special
educational n of Indian students;

(6) set forth policies and procedures which assure that Fed-
eral funds made available under this title for any fiscal year
will be s0 used as to sulzlement and, to the extent practical,
increase the level of funds that would, in the absence of such
Federal funds, be made available by the arplicant for the edu-
cu:ion of Indian children and in no case supplant such funds;
CJ(G) provide for such fiscal control and fund accounting pro-

ures as may be n to assure proper disbursement of,
and accounting for, Fedeﬁ funds paid to the applicant under
this title; and

[(7) provide for making an annual report and such other re-
gce)cr:s, in such form and containing such information, as the

etary may reasonably require to carry out his functions
under this title and tu determine the extent to which funds
provided under this title have been effective in improving the
educational opportunities of Indian etudents in the area
served, and for keeping such record and for affording such
access thereto as the Secretary may find necessary to assure
the correctness and verification of such reports.

[(b) An application by a local educational agency or agencies for
a grant under this title may be approved only if it is consistent
with the applicable provisions of this title and—

[(1) meets the requirements set forth in subsection (a);

(2) provides that the program or project for which applica-
tion is made—

[(A) will utilize the best available talents and resources

(including persons from the Indian community) and will

substantially increase the educational opportunities of
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Int‘ilian children in the area to be served by the applicant;
an

[(B) has been developed—

[@) in open consultation with parents of Indian chil-
dren, (including persons acting in loco parentis other
than school edministrators of officials) teachers, and,
where applicable secondaiy school students, including
public hearings at which such persons have had a full
opportunity to understand the program for which as-
sistance is being sought and to offer recommendations
the[r(e‘;n' A tion and al of

ii) with the participation and written approval o
a committee composed of, and selected by, pa1:nts of
children participating (including persons acting in loco
parentis other than school administrators or officiais)
in the program for which assistance is sought teach-
ers, and, where applicable, secondary school students
of t‘thiCh at least the members sha!l be such par-
ents;

[(C) sets for such policies and procedures, including poli-
ciex and procedures relating to the hiring of personnel, as
will insure that the program for which assistance is sought
will be operated and evaluated in consultation with, and
the involvement of parents of the children and representa-
tives of the area to be served, including the committee es-
tablished for the purposes of clause (2XBXii);

[@3) provides that the parent committee formed pursuant to
aragraph (2XBXii) will adopt and abide by reasonable by-laws
or the conduct of the program for which assistance is sought.

[(c) Amendments of applications shall, except as the Secretary
may othewise provide by or pursuant to regulations, be subject to
approval in the same manner as original applications.}

PAYMENTS

[Sec. 306. (a) The Secret.ry shall, subject tc. the provisions of
section 307, from time to time pay to each local educational agency
which has had an application approved under section 305, an
amount eyual to che amount estimated to be expended by such
agency in carrying our activities under such application.

L[(bX1) No Faymens shall be made under this title for any fiscal
year to any local educational agency in a State which had taken
into consideration payments under this title in deter'mining the eli-
gibility of such local educational agency in that State for State aid,
or the amount of that aid, with respect to the free putlic education
of children during that year or the proceding fiscal year.

[(2) No payments shall be made under this title to any local edu-
cational agency for any fiscal year unless the State educational
agency finds that the combined fiscal effort (as determined in ac-
cordance with regulations of the Secretary) of that agency and the
State with respect to the provisior. of free public education by that
agency for the proceding fiscal year was not less than such com-
bined]ﬁscal effort for that purpose for the second preceding fiscal
year.
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AUTHORIZATION OF APPROPRIATIONS; ADJUSTMENTS

Skc. 307. (a) For the purpose of makingegayments under this
titie, there are authorized to be appropriated (1) for each of the
fiscal years ending prior to October 1, 1986, such sums as may be
necessary, and (2) for each of the fiscal years 197, 1988, and 1939, :
an amount not to exceed the amount appropriated for such purpose
for fiscal year 1986.

C(®) The Secretary may reallocate, in such manner as will best
assist in advancing the purposes of this title, any amount which
the Secretary determines, based upon estimates made by local edu-
cational agencies, will not be needed by any such agency to carry
out its approved project.]

ELEMENTARY AND SECONDARY EpUCATION AcT oF 1965

TITLE X—GENERAL PROVISIONS
IMPROVEMENT OF EDUCATIONAL OPPORTUNITIES FOR INDIAN STUDEN1S

!Snc. 1005. (a) The Commissioner shall carry out a program of
ing grants for the improvement of educational opportunities
for Indian children—
. L[(Q) ‘o support planning, pilot, and demonstration projects,
in accordance with subsection (b), which are designed to test
and demonstrate the effectiveness of programs for improving
educational opportunities for Indian children;

[(2) to assist in the establishment and operation of pro-
grams, in accordance with subsection (c), which are designed to
stimulate (A) the provision of educaticnal services not avail-
able to Indian children in sufficient quantity or (iuality, and
(B) the development and establishment of exemplary educa-
tional programs to serve as models for regular school programs
in which Indian children are educated;

[®3) to assist in the establishment and operation of preser-
vice and inservice training programs, in accordance with sub-
section (a), for persons serving Indian children as educational
personnel; and

[4) t» encourage the dissemination of i..formation and ma-
terials relating to, and the evaluation of the effectiveness of,
education programs which may offer educational opportunities
to Indian children.

In the case of activities of the type described in clause (3) prefer-
ence shall be given to the training of Indians.

L[(b) The Commissioner is authorized to make grants to State and
local educational agencies, federally supported elementary and sec-
ondary schools for Indian children and to Indian tribes, Indian or-
ganizations, and Indian institutions to support planning, pilot, and
demonstration projects which are designed to plan for, test and
demonstrate the effectiveness of, programs for improving educa-
tional opportunities for Indian children, including—

[x(’l) innovative programs related to the educational needs of
educationally deprived children;

[(2) bilin and bicultural education programs and
projects;
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[(2) special health and nutrition services, and other related
activities which meet the special *ealth, social, and psychologi-
cal problems of Indian children; and

L[(9 coordinating the operation of other federally assisted
progmma which may be used to asaist in meeting the needs of
such children.

s(c) The Commissioner is also authorized to make grants to State
and 'ocal educational agencies and to tribal and other Indian com-
munity organizations to assist and stimulate them in developing
and establishing edu.ational services and programs mﬁcall de-
signed to improve educat.onal opportunities for Indian children.
Grants may be used—

(1) to provide educational services not available to such

children in sufficient quantity or quality, including—

[(A) remedial and compensatorv instruction, school
health, physical education, psychological, and other serv-
ices designed to assist and encourage Indian children to
enlter,l remain in, or reenter elementary or secondary
school;

L®B) comprehensive acaudemic and vocationa! instruc-
tion;

L(C) instructional materials (such as library books, t it-
books, and other printed or published or audiovisual mate-
nals) equipment;

[®D) comprehensive guidance, counseling, and testir_
sel'v(ll!g;s;pecml' educati for handicapped and

8 ucation programs for P, an
gi.tged and talented Indian children;
(F) early childhood prog-ams, including kindergarten;
(G) bilingual and bicultural education programs; and
(H) other services which meet the purposes of this sub-
section; and
[(2) for the establishment and operation of exemplary and
innovative educational programs and centers, involving new
edu_cailtional approatgheis, methods, agd techélique:d designedfto
enrich programs of elementary and secondary education for

Indian cl:ﬂpgen.

[(d) The Commissioner is also authorized to me.ce grants to insti-
tutions of higher education and to State s=d local educational
agencies, in combination with institutions of higher educaticn, for

out pregrams and projects—
E(l) to prepare persons to serve Indian students as teachers,
administrators, teacher aides, social workers, and ancillary
educational personnel; and
[(2) to improve the qualifications of such persons who are
serving Indian students in such capacities.
Grants for the purposes of this subsection may be used for the es-
tablishment of fellowship programs leading to an advanced degree,
for institutes and, as part of a continuing program, for seminars,
symposia, workshops, and conferences. In carrying out the pro-
grams authorized by this subsection, preference shall be given o
the traini'rl).ﬁ of Indians.

(eX1) The Commissioner is also authorized to make grants to

and contracts with public agencies, State educational agencies in
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States in which more than five thousand Indian children are en-
rolled in public elementary and secondary schools, Indian tribes,
Indian institutions, Indian organizations, or to make contracts with
rivate inclitutions and organizations, to establish, on a regional
gasls' , information centers to—
(A) evaluate programs assisted under this , under the
Indian Elementary and Secondary School istarce Act,
under section 314 of the Adult Education Act, and other Indian
education programs in order to determine their effectiveness in
meeting the special educational and culturally related academ-
ic n of Indian children and to conduct research to deter-
mine those needs;

[® ide technical assistance upon request to local edu-
catio agencies and Indian tribes, Indian organizations,
Indian institutions, and parent committees created pursuant to
section 305(b)X2)B)Xii) of the Indian Elementary and Secondary
Schoc! Assistanc: Act in evaluating and carrying out programs
assisted under this part, under such Act, and under section 314
of the Adult Education Act through the provision of materials
and personnel resources; and .

[(C) disseminate information upon request io the parties de-
scribed in sub ph (B) concerni:‘g all Federal education

oreoation on ucosseful models and progratns designed. to
ing information on models and programs designed to
meet the special educational needs of Indian children.

[(@) Grants or contracts made pursuant to this subsection may
be made for a term not to exceed tiree ears (renewable at the end
of that period subject to the approval of the Commissioner) provid-
ed that provision is made to insure annual review of the projects.

L @) From the funds appropriated pursuant to subsection (gX1) of
this section, the Commissioner is also authorized to make grants to
and contracts with Indian tribes, Indian institutions, and Indian or-
ganizations, and public agencies and institutions for—

[(A) the national dissemination of information conrerning
education programs, services, and resources available to Indian
children, including eveluations thereof; and

[(B) the evaluation of the effectiveness of federally assisted
programs in which Indian childrea may participate in achiev-
dm!% the purposes of such programns with respect to such chil-

n

[(X1) Applications for a grant under this section shall be sub-
mitted at such time, ir such manner, and shall contain sach infor-
mation, and shall be consistent with such cciteria, as may be estab-
lished as requirements in mulations promulgated by the Commis-
sioner. Such apglications shall—

[(A) set forth a statenent describing the activities for which
assistance is sought;

[(3) ir. the case of an application for the purposes of subsec-
ton (c), subject to such criteria as the Commissioner shall pre-
scribe, provide for the use of funds available under this section,
and for the coordination of other resources available to the ap-
plicant, in order to insure that, within tke scope of the purpose
of the project, there will be a comprehensive program to
achieve the purposes of this section;
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L) in the casc of an application for the purposes of subsec-
tion (c), make adequate provision for the training of the per-
sonnel participating in the project; and

[D provnd'hle fcr an evaluationdcg1 the ?f;f&.c}:iveness of the
project in achieving its purpose and those of this section.

The Commissioner shall not approve an application for a grant
under subsection (b) or (c) unless he is satisfied that such applica-
tion, and any documents submitted with respect thereto, show that
there has been adequate participation by the parents of the chil-
dren to be served and tribal communities in the planning and de-
velopment of the project, and that there will be such a participa-
tion in the operation and evaluation of the project. The Commis-
sioner shall not approve an application for a grant under subsec-
tion (), (c), (d) unless he is satisfied that such an application, to the
extent consistent with the number of eligible children in the area
to be served who are enrolled i orivate nonprofit elen.entary and
secondary schools whose needs : > of the type which the program
is intended ‘o meet, makes provision for the participation of such
children on an equitable basis. In approving applications under this
section, the Commissioner shall give priority to applications from
Iadian educations] agencies, organizations, and institutions.

[(2 The Commissioner shall not approve an application for a
grant under subsection (e) of this section unless he is satisfied that
the funds made available under that subsection will be so used as
to supplement the level of funds from State, local, and other Feder-
al sources that would, in the absence of Federal funds under this
subsection, be made available by the State or local educational
agency for the activities described in this subsection, and in no case
mll:l(:)eut;s;d sohas to supplafpt those funds. der this 0

or the purpose of making grants under this section there
are hereby authorized to be appropriated $25,000,000 for the fiscal
year ending June 30, 1973, and $35,000,000 for each of the succeed-
ing fiscal years ending prior to October 1, 1989.

L@ For the purpose of making grants under subsection (¢) of
this section thers are hereby authorized to he appropriated
$8,000,000 for eacn of the fiscal years ending prior to October 1,
1989. The sum of the grants made co State educational agencies
under subsection (e) of this section shall not exceed 15 per centum
in any fiscal year of the sums appropriated for that year.

L@ Notwithstanding paragraphs (1) and (2), the amount that is
authorized to be appropriated to under this subsection for each of
the fiscal years 1987, 1988, and 1989, is the amount appropriated
for such purpose for fiscal year 1986.]

PART V—ADULT EDUCATION
Apurr EpucaTioN AcCT

TITLE HI-ADULT EDUCATION
SHORT TITLE
Sec. 301. This title may be cited as the “Adult Education. Act.”
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IMPROVEMENT OF EDUCATION OPPORTUNITIES FOR ADULT INDIANS

[Sec. 315. (a) The Secretary shall carry out a program of making
grants to State and local educational agencies, and to Indiaa tribes,
institutions, and organizations, to support planning, pilot, and dem-
onstration projects which are designed to plan for, and test and
demonstrate the effectiveness of, programs for providing adult edu-
cation for Indians— .
£ to support edplanning, pilot, and demonstration projects
which are designed to test and demonstrate the effectiveness of
programs for improving employment and educational opportu-
nities for adul‘ indians;
L£(2) to assist in the establishment and oper: .on of programs
which are designed to stimulate (A) the provision of basic liter-
acy opportunities to all nonliterate Indian adults, and (B) the
provirion of opportunities to all Indian adults to qualify for a
high school equivalency certificate in the shortest period of
timest)'easible; b and devel
(8) to support a major research and development
to Eevelop more innovative and effective techniques for acﬂ:'ev-
ing the literacy and high school equivalency goals;
(4) to provide for basic surveye and evaluation thereof to
define accurately the extent of tae problems of illiteracy and
lack of high school completion smong Indians;
L£(5) to encourage the dissemination of information and ma-
terials relating to, and the evaluation of the effcctiveness of,
education which may offer educational opportunities
to Indian adults.
[(®) The Secretary is also authorized to make grants to Indian
tribes, Indian institutions, and Indian organizations to develop and
established educational services and prog-ams ifically designed
to improve education opportunities for Indian adults.
[(c) The Secretary is also authorized to make grants to, and con-
tracts with, public agencies, and institutions, and Indian tribes, in-
stitutions, and organizations for—
£Q) the dissemination of information conerning educational
programs, serices, and resources available to Indian adults, in-
cluding evaluation thereof: and
L(2) the evaluation of the effectiveness of federally assisted
programs in which Indian adults may participate in achieving
the purposes of such programs with respect to such & lults.
m!:(d) Applications for a grant under this section shall be submit-

at such time, in such manner, and contain such information,
and shall be consistent with such criteria, as may be established as
requirements in regulations promulgated by the Secretary. Such
applications shall—

L(1) set forth a statement describing the: activities for which
assistance is sought;

L£() provide for an evaluation of the effectiveness of the
project in achieving its purposes and those of this section.

The Secretary shall not approve an application for a grant under
subsection (a) unless he is satisfied that such application, and any
documents submitted with respect thereto, indicate that there has
been adequate participation by the individuals to be served and
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tribal coramunities in the planning and development of the project,
and that there will be such a participation in the operation and
evaluation of the project. In approving applications under subsec-
tion (a), the Secretary shall give priority to applications from
Indian educational agencies, organizations, and institutions.

[(e) Fur the purpose of making grants under this section there
are hereby authorized to be appropriated $5,000,000 for the fiscal
year ending June 30, 1973, and $8,000,000 frr each of the succoed-
ing fiscal years ending prior to October 1, 19€2. There is authorized
to be appropriated for such purpose for each of the fiscal years
1987, 1988, and 1989, an amount not tv exceed the amount appro-
priated for such purpoee for fiscal year 1986.]

PART IlI-INDIAN EDUCATION PROGRAMS

INDIAN EDUATION AcT
SHORT TITLE

A [Sl::lc. 401. This title may be cited as the “Indian Education
ct”.

PART B—SPECIAL PROGRAMS AND PROJECTS TO IMPROVE
EDUCATIONAL QPPORTUNITIES FOR INDIAN CHILDREN

AMENDMENTS TO TITLE X OF THE ELEMENTARY AND SECONDARY
EDUCATION ACT OF 1965

[(SISC 421,

(2) For the purposes of title II and III of the Elementary and
Secondary Education Act of 1965 and part B of title VI of Public
Law 91-230, the Secretary of the Interior shall have the same
duties and responsibilities with respect to funds paid to him under
such titles, as he would have if the Department of the Interior
were a State educational agency having responsibility for the ad-
ministration of a State plan under such titles.]

SPECIAL EDUCATIONAL TRAINING PROGRAMS FOR TEACHERS OF INDIAN
CHILDREN

[Skc. 422. (a) The Commissioner is authorized .0 make grants to
and enter into contracts with institutions of higher education,
Indian organization, and Indian tribes for thr urpose of preparing
individ for teaching or administrating special programs and
projects designed to meet the special educational needs of Indian
people and to provide in-service training for persons teaching in
such programs. Priority shall be given to Indian institutions and
organizations. In carrying out his responsibilities under this sec-
tion, the Commissioner is authorized to award fellowships and
traineeships to individuals and to make grants to and to enter into
contracts with institutions of higher education, Indian organiza-
tions, and Indian tribes for cost of education allowances. In award-
ing fellowships and traineeships under this section, the Commis-
sioner shall give preference to Indians.
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(o) In the case of trainseeships and fellowships, the Commis-
sioner is authorized to grant stipends to, and allowances for de-
pendents of, persons receiving traineeships and fellowships.

[(c) There is authorized to be appropriated $2,000,000 for the
fiscal year ending June 30, 1975, and for each of the succeeding
fiscal years ending p-ior to October 1, 1986 to carry out the provi-
sions of this section, There is also authorized to be appropriated to
carry out the provisions of this section for each of the fiscal years
1987, 1988, and 1989, an amount not to exceed the amount appro-
priated for such purpose for fiscal year 1986.]

FELLOWSHII'S FOR INDIAN STUDENTS

I‘hSEc. 423. (a) During the fiscal year ending June 30, 1975, and
each of the succeeding fiscal years ending 1l>rior to October 1, 1389
the Commissioner is authorized to award fellowships to be used for
study in graduate and professional programs at institutions of
higher education. Such fellowships shall be awarded to Indian stu-
dents in order to enable them to pursue a course of study of not
more than four, academic years leading toward a postbaccalaureate
d in medicine, clinical psychology, law, education, and related
fields or leading to an undergraduate or graduate degree in engi-

neering, business administration, natural resources, and related
fields. The Commissioner ma{, if a fellowship is vacated prior to
the end of the period for which it was awardeg, award an addition-

al fellowship for the remainder of such period.
(b) The Commissioner shall pax'sto persons awarded fellowshi
under this subsection such stipends (including such allowances for
subsistence of such persons and their dependents) as he may deter-
mine to be consistent with prevsiling practices under comparable
tederall su&ported programs -
‘c) The Commissioner shall pay to the institution of higher edu-
cation at which the holder of a fellowship under the subsection is
pursuing a course of study, in lieu of tuition charged such holder,
such amounts as the Commissioner may determine to cover the
cost of education for the holder of such a fellowship.
L(d) The amount that is authorized to be appropriated to carry
out the grovisions of this section for each of the fiscal vears 1987,
1988,1}’%69, is the amount appropriated for such purpose for fiscal
year .
(e) Not more than 10 percent of the fellowzin,'s awarded under
sul ion (a) shall be awarded, on a priori.y basis, to persons re-
ceiving training in guidance counseling with a specialty 1n the area
of alcohol and substance abuse counseling and education.]

PART C—SpPECIAL PROGRAMS RELATING TO ApULT EDUCATION FOR
INDIANS

PArT D-—OFrICE OF INDIAN EDUCATION
OFFICE OF INDIAN EDUCATION

[Skc. 441. (a) There is hereby established, in the Office of Educa-
tion, a bureau to be known as the “Office of Indian Education”
which under the direction of the Commissioner, shall have the re-
sponsibility for administering the provisicas of title III of the Act
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by this Act, section 810 of title VIII of the Elementary and
Education Act of 1965, as added by this Act, and section
814 of title ITI of the Elementary and Secondary Education Amend-
ments of 1966, as added by this Act. The Office shall be headed by
a Deputy Commissioner o{ Indian Education, who shall be appoint-
ed by the Commissoner of Education from a list of nominees sub-
mitted to him by the National Advisory Council on Indian Educa-
tion.

[(b) The Deputy Commissioner of Indian Education shall be com-
pensated at the rate prescribed for, and shall be Slaced ir, g. ade 18
of the General Schedule set forth in section 5332 of title 5, United
States Code, and shall perform such duties as are delegated or as

igned to him %y the Commissioner. The position created by this

ion shall be in addition to the number of positions placed in

de 18 of such General Schedule under section 5108 of title 5,
nited States Code.]

NATIONAL ADVISORY COUNCIL ON INDIAN EDUCATION

[Sec. 442. (a) There is hereby establish the National Advisory
Council on Indiax Education (referred to in this title as the “Ne-
tional Council”), v/hich shall consist of fifteen members who are In-
dians and Alaskn Natives appointed by the President of the United
States. Such appointments, shall be made by the President from
lists of nominees furnished, from time to time, by Indian tribes and
organizations, and shall represent diverse geographic areas of the
country. Subject to section 448(b) of the General Education Provi-
;i:ng lgg,gthe National Council shall continue to exist until Octo-

rl, .

[(b) The National Council shall—

[(1) advise the Commissioner of Education with respect to
the administration (including the uevelopment of regulations
and of administrative practices and policies) of any program in
which Indian children or adults participate from which they
caa benefit, including title III of the Act of September 30, 1950
(Public Law 874, Eight -first Congress), as ad‘:led by this Act,
and section 810, tice of the Elementary and Secondary
Education Act of 1965, as added by this Act and with respect to
adequate funding thereof;

[(2) revicw applications for assistance under title III of the
Act rf Scotember 30, 1950 (Public Law 874, Eighty-first Con-
gress), as added hy this Act, section 810 of title VIII of the Ele-
mentary and Secondary Education Act of 1965, as added by
this Act, and section 314 of the Adult Education Act, as added
by this Act, and make recommendations to the Commissioner
with respect to their approval;

[@) evaluate programs and projects carried out under any
program of the Department of Health, Education, and Welfare
in which Indian children or adults can participate or from
which they can benefit, and disseminate the results of such
evaluations;

'[(4)n£rovide technical assistance to local equcational agen-
cies and to Indian educational agencies, institutions, and orga-

:fi dS;})tember 30, 1950 (Public Law 874, Eighty-first Ccngress), as
Seco!
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ﬁhzitlagions to assist them in improving the educational of Indian
children;

[(5) assist the Commissioner in developing criteria and regu-
lations for the administration and evaluation of grants made
under section 303(b) of the Act of September 30, 1950 (Public
Law 874, Eighty—first Congress); and

[(6) to submit to the Congress not later than June 30 of each
year a report of its activities, which shall include any recomen-
dations it may deem necessary for the improvement of Federal
education programs in which Indian children and adults f)ar-
ticipate, or from which they can benefit, which report shall in-
clude statement of the National Council’s recommendations to
the Commissioner with respect to the funding of any such pro-

grams.

[(c) With respect to functions of the National Council stated in
clauses (2), (3), and (4) of subsection (b), the Nationai Council is au-
thorized to contract with any public or private nonprofit agency,
institution, or organization for assistance in carrying our such
fh._ctions-

[(d) From the sums appropriated pursuant to section 400(d) of
the General Education Provisions Act which are available for the
purposes of section 411 of such Act and for part D of such Act, the
Commissioner shall make available such sums as may be necessary
to enabl]e the National Council to carry out its functions under this
section.

PArRT E—MiscELLANEOUS PRrROVISIONS
AMENDMENT TO TITLE V OF HIGHER EDUCATION ACT OF 1965
DEFINITION

[Skc. 453. (a) For the purposes of this title, the term “Indian”
means any individual who (1) is a member of a tribe, band, or other
organized group of indians, including those tribes, bands, or groups
terrrinated since 1940 and those recognized by the State in which
they reside, or who is a descendant, in the first or secon. degree, of
any such member, or (2) is considered by the Secretary of the Int~-
rior to be an Indian for any purpose, or (3) is an Eskimo or Aleut
or other Alaska Native, or (4) is determined to be an Indian under
regulations promulgated by the Commissioner, after consultatior.
with the National Advisory Council on Indian Education, which
regulations shall futher define the term “Indian”.

(b) The Assistant Secretary of Health, Education, and Welfare
for Education in consultation with Indian tribes, national Indian
organizatiors, and the Secretary of the Interior, shall supervise a
thorough study and analysis of the definition of Indian contained
in snbsection (a) and submit a report on the results of such stud
ana analysis to the Congress not later than January 1, 1980. Suc
study and analysis shall include but not be limited to—

[(1) an ‘ndentification of the total number of Indian chil-
dren being served under this title;

L(2) an identification of the number of Indiam children eligi-
ble and served under each of the four clauses of such definition
in such subsection;
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[(3) an evaluation of the consequences of eliminating desce-
dants in the second degree from the terms of such definition,
or of specifying a final date by which tribes, bands, and groups
must be recognized, or of both;

5(4) other options for changes in the terms of such definition
and an evaluation of the consequences of such changes, togeth-
er with supporting data;

[(5) recommendations with respect to criteria for use by the
Commissioner under the rulemaking authority contained in
clause (4) of such subsection.

[(c) On the form establishisng a child’s eligibility form:

(1) the name of the tribe, band, or other organized group of
Indi with which the applicant claims membership, along
with the enrollment number establishing membership (where
applicable), and the name and address of the organization
which has updated and accurate membership data for such
tribe, band, or other organized group of Indians, or, if the child
is not a member of a tribe, bank, or other organized group of
Indians, the student eligibility form shall bear the name, the
enrollment number (where applicable) and the organization
(and address thereof) responsible for maintaining updated and
accurate membership, membership roles of any of the appli-
cant’s parents or grandparents, from whom, the applicant
claims eligibility;

[(2) whether the tribe, band, or other organized group of In-
dians with which the agflicant, his parents, or grandparents
claim membership are federally ized;

[(3) the name and address of the parent or legal guardian;

(4) the signature of the parent or legal guardian verifying
the accuracy of the information supplied; an

[(5) any other information which the Secretary deems neces-

_sary to provide an accurate program profile.
Nothing in the requirements of paragraphs (1) through (5) of this
subsection shall be construed as changing or restricting the appli-
:gable] eligibility definition set forth in subsection (a) of this sec-
ion.

EbpuUcATION AMENDMENTS OF 1978
TITLE XI—INDIAN EDUCATION

FART C—INDIAN EDUCATION PROVISIONS

TRIBAL SCHOOLS

tI{:SII:C. 1146. Notwithstanding any other provision of law, any
Indian tribe or organization which is controlled or sanctioned by an
Indian tribal government and which operates any school for the
children of that tribe shall be deemed to be a local educational
agency for purposes of section 303(a) of the Indian Elementary and
Secondary School Assistance Act if each such school, as determined
by the Comniissioner, operated by that tribe or organization pro-
vides its students and educational program which meets the stand-

68




68

ards esuablished under section 1121 for the basic education of
Indian children, or is a school operated under contract by that
tribe or orge;nization in accordance with the provisions o the
Indian Self-Determination and Education Assistance Act.]

PROGRAM MONITORING

[ Skc. 1149. (a) The Commissioner shall establish a method of au-
dit.ng on an annual basis a sample of not less than one-third 07 “e
total number of school districts receiving funds under part A of . .o
Indian Education Act, and shall report to the Congress his findings.

L(®) Any falsificatic .1 of information provided on the local educa-
tional agency application for funds under A of such Act is
?unishal"e by ‘mpoundmens of wnused funds and an ineligibility

or rece.ving any future entitlement under such Act.

[(c) Any falsification of information provided oa the student eli-
gibility form for funds under ga.rt A of such Act is punishable by
making that individual ineligible for receiving any future entitle-
ment under the Act.}

§ 640a. Navajo Community College; purpose

I* is the glgn of sections 640a to 640c-2 of this title to assist

the Navajo EZ of Indians in providing education to the members

of the tribe and other qualified applicants through a community

gllfge’ establisheu by that tribe, known as the Navejo Community
ege.

8§ 640L. Grants

The Secretary of Interior is authorized to make grants to the
Navajo Tribe of Indians to assist the tribe in the construction,
maintenance, and operation of the Nat\go Community College.
Such college shall be designed and opera u!;i' the Navajo Tribe to
insure that the Navajo Indians and other ified applicants have
edtécptii:gnal opportunities which are svited to their unique needs
and 1nterests.

§640c. Study of facilities needs

(a) The Secr rary shall conduct a detailed surv y and study of
the academic facilities needs of the Navajo Ccmmunity C)lleie,
and shall report to the Congress not later than August 1, 1979, the
results of such survey a..d study. Such report shall include anfy rec-
ommendations or views submitted by the %‘?verning body of such
College am{ahy the goveminfabody of the Navajo tribe, and shall
include detailed recor-nendations by the Secretary as to the
number, type, and c~. of academic facilities which are required
ranking «arh such requ..~d facility by relative need.

(b) Fuads to carry out thc purposes of this section may be drawa
from general administrative appropriatic 3 to the Secretary made
after October 17, 1978.

8640c-1. Authorization of appropriations

(aX1) For the nurpose of making construction grants under sec-
tions 640a to 64 .,:-2 of this title, tﬁere are hereby authorized to be
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appropriated such sums as may be necessary for each of the fiscal
years 1987, 1988, and 1990.

(2) Sums appropriated pursuant to this subsection for construc-
tion shall, unless otherwise provided in appropriation Acts, remain
available until expended.

(b)L(1) There is further authorized to be appropriated for grants
to the Navajo Community College, for each fisca! year beginning on
or after October 1, 1979, an amount equal to the amount n
for operation and maintaince of the college, including, but not lim-
ited to, adminis .rative, academic, and operations and maintenance
costs.]} (1) There are authorized to be a profriated for grants to the
Navajo Community College, for each f?sca year, an amount neces-
sary to pay expenses incurred for—

A) the maintenance and operation of the college, including—

(i) basic, special, developmental wocational, technical,
and special handicap, ucation costs,

(ii) annual capital expenditures, including equipment
needs, minor capital improvements and remodeling
projects, physical plant maintenances and operation costs,
and exceptions und supplemental need account, and

(iii) summer and special interest programs,

(B) maujor capital improvements, including internal capital
outlay funds and capita improvement projects,

(C) mandatory payments, including payments due on bonds,
loans, notes, or lease purchases, and

(D) supplemental student services, includiﬁ:tudent housing,
ood service, and the provision of access to books and services.

(2) The Secretary shall make payments, pursuant to grants under
this subsection, in advance installments of not less than 40 per
centum of the funds available for allotment, based on anticipated
or actual numbers of fulltime equivalent Indian students or such
other factors as determined by th Secretary. Adjustments for over-
payments and underpayments shall be applied to the remainder of
such funds and such remainder shall be delivered no later than
July 1 of each year.

(c) The Secretary of the Interior is authorized and directed to es-
tablish by rule procedures to insure that all funds appropriated
under sections 640a to 640c-2 of this title are properly identified
for grants to the Navajo Community College and that such funds
are not commingled with appropriations historically expended by
the funds are not commingled with appropriations Kmto rically ex-
pended Ly the Bureau of Indian Affairs for progrims and projects
normally provided on the Navajo Reservation for Navajo benefici-
aries.

§ 640c-2. Effect on other laws

Except as specifically provided by law, eligibility for assistance
vader se ions 640a to 640c-2 of this title shall not, by itself, pre-
clude the eli, bility of the Navajo Community College to receive
Federal financial assistance under arB' §ro am authorized under
the Higher Education Act of 1965 [20 U.S.C.A. § 1001 et seq.] or any
other applicable program for tie benefit of institutions of higher
education, community colleges, or p:stsecondary educational insti-
tutions.
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PAYMENTS; LWTEREST

Skc. 7. (a) Notwithstanding any other provision of law, the Secre-
tary of the Interior shall not, in disbursing funds provided under
this Act, use any method of payment which was not used duri
gtscal year 1987 in the dishursement of funds provided under this

ct.

(bX1) Notwithstancing any other provision of law, any interest or
investment income that accrues on any funds provided under this
Act after such funds are paid to the Navajo Community College and
before such funds are expended for the purprse for which such

nds were provided unde. this 4ct shalfJ be the property of the
Navajo Community Colletge and shall not be taken into account by
any officer or employee of the Federal Governemnt in termining
whether to provide assistance, or the amount of assistance, to the
Navajo Community College under any provision of Federal law.

(2) Funds provided under this Act may only be invested by the
Navajo Community College in obligations of the United States or in
obligations or securities that are guaranteed or /nsured by the
United States.

CHAPTER 20—TRIBALLY CONTROLLED
COMMUNITY COLLEGE ASSISTANCE

* * L] = L ] L] *
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§ 1808. Amount of grants

(a) FormuLA.—Except as provided in s:ction 1811 of this title, the
Secretary shall, subject to appropriations, grant for each academic
year te each triba’ ; controlled community college having an appli-
cation approved} ‘him an amount equal to the product of—

(1) the Indian student count at such college during such aca-
demic year, as determined by the Secretary in accordance with
section 1801(aX7) of this title; and

(2) $5,820.

except that no grant shall exceed the total cost of the education
program provided by such college.

(b) ADVANCE INSTALLMENT PAy!1ENTS; ADJUSTMENTS.— [The Sec-
rc.ary](l) The Secretary shall make payments, pursuant t» grants
under this subchapter, in advance installments of not less than 40
per centum of the funds available for allotment, based on anticipat-
ed or actual numbers of full ime equivalent Indian students or
such other factors as determined by the Secretary. Adjustments for
overpayments and underpayments shall be applied to the remain-
der of such funds and such remainder shall be delivered no later
than July 1 of each year.

2) Notwithstanding azty other provision of law, the Secretary

shall not, in disbursing funds provided under this titte, use any
method of payment which was not used during fiscal year 1987 in
the disbursement of funds provided under this title.

(3) Notwithstanding any other provision of law, any interest or in-
vestment income that accrues 0.1 any funds provided under this title
after such funds are paid to the tribally controlled community col-
lege and before such funds are expendzd for the purpose for which
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such funds were jrovided under this title shall be the property of
the tribally controlled community college and shall not be taken
into @ runt by any officcr or e;nigloyee of the Federal Government
in dete. mining whether to provide assistance, or the amount of as-
sistance, to the tribally controlled community college under any pro-
vision of Federal law.

(4) Funds provided under this title may only be invested by the
tribally controlled community college in obligations of the United
States or in obligations or securities that are guaranteed or insured
by the United States.

(c) AcCOUNTING BY REcCIPIENT INSTITUTION; DATA CoOLLECTION
SvsTEM; REPORT TO COoNGREss.—(1) Each institution receiving pay-
ments under this subchapter shall annually provide to the Secre-
tary an accurate and detailed accounting of its operating and main-
tenance expenses =nd such other information concerning costs as
the Secretary may request.

(2) The Secretary shall, in consultation with the National Center
for Education Statistics, establish a data collection system for the
purpose of obtaining accurate information with respect to the
needs and costs cf operation and maintenance of tribally controlled
community colleges.

§ 1809. Effect on other programs

(a) ELIGIBILITY FOR ASSISTANCE.—Except as specifically provided
in this subchapter, eligibility for assistance under this subchapter
shall not, by itself, preclude the eligibility of any tribally controlled
college to receive Federal financial assistanice under any %rogram
authorized under the Higher Education Act of 1965 [20 U.S.C.A.
§ 1001 et seq.] or any other applicable program for the benefit of
inscitutions of higher education, community colleges, or postsecond-
ary educational institutions,

(b) ArLocaTiONs FroM BUREAU oF INDIAN AFFAIRS.—(1) The
amount of any grant for which tribally controlled community col-
leges are eligible under section 1808 of this titie shall not be al-
tered because of funds allocated to anﬂesuch colleges from funds ap-
Brospgaltg;i under the Act of November 2, 1921 (42 Stat. 208; 25

(2) No trbally controlled community college shall be denied
funds appropriated under such Act of November 2, 1921, because of
the funds it receives under this chapter.

(3) No tribally community college for which a tribe has desigrat-
ed a portion of the funds appropriated for the tribe from funds ap-
{ropriated under the Act of November 2, 1921 (42 Stat. 208; 25

1S.C. 13) may be denied a contract for such portion under the
Indian Self-Determination and Education Assistance Act (25 U.S.C.
450 et seq.) (except as provided in that Act), or denied appropriate
gong:;act support to admir ster such portion of the appropriated
unds.

(c) AssisiaNcE DEEMED As Basic EDUCATIONAL OPfORTUNITY
GraANT.—For the purposes of sections 312(2(AXi) and 322(a)}2XA){)
of the Higher Education Act of 1965 [20 U.S.C.A. §§ 1058(2XAXi),
1061(aX2XA)i)), any Indian student who receives a student assist-
ance grant from the Bureau of Indian Affairs for postseccndary

Q
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education shall be deemed to have received such assistance under
subpart 1 of part A of title IV of such Act [20 US.C.A. §1070a].

(d) Notwithstanding any other provision of law, funds provided
under this title to the tribally controlled community college may be
treated as non-Federal, private funds of the college for purpases of
any provision of Federal law which requires that non-Federal or pri-
vate funds of th- college be used in a project or for a specific pur-

pose.
(b) Section 6 of the Navajo Commun.ty College Act is amended—
(1) by striking out “Except” and inserting in lieu thereof “(a)

Except’, and

(2) by adding at the end thereof the following new subsection:
() Notwithstanding any other provision of law, funds provided
under this Act to the Navajo Community College may be treated as
non-Federal, private funds of the College for purposes of ary provi-
sion of Federal law which requires that non-Federal or private
funds of the College be used in a project or for a specific purpose.

O
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The House companion bill, H.R. 5, passed the House in May ind
is pending before the Senate Labor and Human I.esources Commit-
tee. This bill is the Omnibus Elementary and Secondary Education
Act of 1987 and title 8 of the measure contains Indian education
amendments that are comparable to those contained in S. 1645,
The Select Committ. e on Indian Affairs anticipates that S. 1645, as
ordered reported, will be incorporated into the omnibus education
bill, S. 373, that has been ordered reported by the Senate Labor
and Human Resources Committee.

CoMMITTEE RECOMMENDATION AND TABULATION OF VOTE

The Select Committee on Indian Affairs, in opeh business session
on October 14, 1987, hy unanimous vote and with a quorum
Present, recommends that the Senate pass S. 1645.

SECTION-3Y-SECTION ANALYSIS

TITLE 1

Sec. 101. Title—Indian Education Amendments of 1987.

Sec. 102. Amends the 1978 Education Amendments to prohibit
the transfer of any school or school program to any entity other
than a tribe unless the affected tribe(s) or the Congress approves
such transfer. If the Secrete.ry intends to ask Congress for legisla-
tion to permit transfer o x Bureau scool to the public schoo , he
must make proper notification to the affected tribe or tribes. This
section also provides that thc Secretary may not close ¢ dormitory
for failure to meet stardards unless he has complied with the law
that requires him to veport to Congress on the costs for bringing all
BIA funded dorms up to standard. This requirement has not been
met although it has been in tihe law since 1978. This section re-
places the original la:;fuage of 3. 1645 that made every BIA funded
school an instrumentality of Congress and prohibited the Secretary
from taking any action with respect to such schools without Con-
gressional approval.

SEec. 103. Amends the 1978 law to provide that schools closed for
émergency reasons must ke reopened within a yea: or, if that is
not possible, that the Secreiary make a report to Congress giving
the reasons for the extended closure.

Sec. 104. P-ovides guidelines for new regulations to govern the
opening of new BIA or contract schools or expansions of existing
programs and provides that no decision may be based primarily on
the proximity of other schools. The section also recognizes the pro-
grams at programs at Pueblo of Zia and the Tama Settlement if
the school boards vote to expand such programs,

Skc. 105. Provides for waiver of dormitory standards to prevent
closure of schools that do not meet standards. The Cong 288 re-
quired the establishment of the standards in part to determine the
costs for bringing dormitories up to minimum standards. The
intent was not that the promulgation of standards be used as a jus-
tification for closing dormitories. Rather, the Bureau should report
to the Congress as to what is needed to make these facilities into
decent living environments that are conducive to student learning
and healthy development.




