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QUESTIONS AND ANSWERS ABOVJT GUARDIANSHIP

WHAT Is GUARDIANSHIP?

Guardianship is a relationship whes :by the legal rights, posses-
sions and decision-making power of one person (the ward) are
transferred to another (the guardian) once a determination has
been made that the ward is unable to *andle his or her own
affairs.

While guardianship was designed to protect the elderly, it is a
process that is often used to take advantage of them. Guardianship
in many ways is the most severe form of civil deprivation which
can be imposed on a citizen of the United States. An individual
under guardianship typically is stripped of his or her basic person-
al rights such as the right to vote, the right to marry, the right to
handle money, and so forth.

How MANY OLDER AMERICANS ARE UNDER GUARDIANSHIP?

Today, there are more than 500,000 older Americans under
guardianship. A complete accou..ting of court records could bring
this figure much higher.

WHO ARE THESE ELDERLY?

Most elderly placed under guardianship are very old, widowed,
and live in a nursing home, boarding home or apartment. Their av-
erage age is 80. The majority of wards are women who have out-
lived their spouse. And more than huif are in nursing homes.

While many of these older Americans genuinely need assistance
in managing their own affairs, m2ny can do some things for them-
selves. Others were either never or are only temporarily unable to
completely manage their own affairs.

For example:

Miss M., an 81-year-old woman from Kansas, suffered a stroke.
When she refurned home, she learned that while she was in the
hospital the court had appointed a guardian to manage her af-
fairs. Miss M., one day after mowing her lawn, was forcibly
taken to a nursing home under orders of her guardian. This
Lealthy and active woman spent 5 weeks in the nursing home
unnecessarily at her expense and against her will before she was
able to have the guardiarship removed.

WHO CAN Be A GUARDIAN?

Virtually any mentally competent person can legally become the
guardian of a person determined incompetent. This person is often
the one who initiates the effort to have an elderly person declared
incompetent. Despite the fact that a guardian typically has com-

(1)
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plete legal control over his or her ward’s finances and personal
well-being, there are typically no requirements that guardians
have any special knowledge of accounting, social work, or law or
that they meet any minimum qualifications of education, experi-
ence or intelligence. In fact, only 18 States place any restrictions
whatsoever on who can become a guardian, and in only 5 States are
convicted felons prohibited from being appointed guardians!
For example:

A 23-year-old Michigan barroom janitor, with no training or
experience in accounting, social work or law, was given the job of
public guardian. Within one year, he was responsible for 80 peo-
ple’s lives and their $359,000 in income and assets. He was later
convicted of embezzling $130,000 from his wards.

Another alarming trend in guardianship of the elderly is that,
while 70 percent of guardiaus are family members of their wards,
there is a growing number of for-profit companies specializing in
guardianship. These businesses often handle large numbers of
wards and have little or no personal interest in the well-being of
their wards. They profit off mostly helpless people.

Do Courts REQUIRE THAT GUARDIANS RECEIVE SPECIAL TRAINING
Once AprpOINTED To CONTROL ANOTHER PERSON’s LiFe?

Rarely, if ever, is any kind of training provided or required
under the law. In fact, fewer than 20 percent of courts ever provide
guardians instructions as to their duties and legal responsibilities
over their wards.

WHAT Is THE LEcAL Process BY WHICH A Person Can BE Pur
UNDER GUARDIANSHIP?

While the legal process by which a person is put under guardian-
ship varies from State to State and from locality to locality, indeed
from court to court, the common thread that runs throughout is
that “accused” incompetents have the deck stacked against them.
An analysis of over 2,000 guardianship cases by the Associated
Press found that fully 97 percent of petitions for guardianship
were approved.

The guardianship process generally begins with the prospective
guardian filing a petition in a county probate court. A judge usual-
ly hears the case (although in some counties the court clerk or
other court official presides) and makes a ruling as to whetner the
“accused”’ is unable to manage his or her own affairs. As noted
above, very rarely is there a review of the credentials of the indi-
vidual attempting to be named guardian, or of that person’s appro-
priateness to serve in that capacity.

The “accused” incompetent elderly person has few if any rights
once place under guardianship. In fact, he or she often has fewer
rights and protections than an accused murderer in the process of
adjudication. When one considers the following facts from the Sub-
committee’s review of pertinent State laws and literature, it is not
difficult to imagine how 97 percent of guardianship petitions are
granted:
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—Only 14 States require that allegedly incoripetent elderly
people be informed as to their legal rights (right to counsel,
rignt to present evidence), or what rights they stand to lose if
placed under guardianship, before a judgment is made of their
competence.

—8 States have no requirement that the “accused” be notified
that someone is petitioning to have them placed under guard-
ianship and many others allo'r waiving of such a requirement.
This is clearly a violation of basic due process under the law.

—15 States do not specify that the elderly person has a right to
counsel at the guardianship hearing.

—Only 16 States require that the elderly person be present at his
or her own guardianship hearing. A recent study revealed that
in 84 percent of cases, neither the “accused” elderly nor a legal
representative was present at the guardianship hearing.

—33 States allow “advanced age” as a cause for determining an
elderly person’s competence and whether or not he or she
should be placed under guardianship.

—Only 12 States require that medical evidence be submitted in
order to find a person inccmpetent and therefc~» able to be
placed under guardianship.

The Subcommittee independently confi~med the ease with which
a person can be placed under guardianship. It was found that in
many instances, with a minimum of effort, time, and money, a
guardianship could be obtained. Simple forms regarding the alleged
incompetent’s general condition were required to be filed. In no
case was the alleged incompetent required to be present at the
hearing. In no case was the alleged incompetent required to be rep-
resented by legal coursel. The Subcommittee was told that hear-
ings on this important legal matter could be as short as 5 minutes.

WHAT CHECKS ARE IN Prace To Protect AN ELDERLY PERSON FroM
ABUSE 8Y H1s orR Hzr GUAR™IAN?

There are few. Only half the States require that guardians file
an annual report of their wards' well-being. Six States dov not re-
quile any financial accounting of wards’ monies. Even in the States
that do require financial reporting, there is often little or no audit-
ing of these repcrts. In Virginia, for example, the Subcommittee
was told by an individual who works in the system, “The only
thing that matters is what’s on the bottom line of the statement.
As long as income and outgc match up, no questions are asked. It
doesn’t matter whatsoever what the elderly person’s money .ias
been spent on or how much. That’s why there are so many prob-
lems.”

An investigation by the Associated Press found that nearly half
of the files on guardians were missing at least one annual account-
ing of money. Only 16 percent of the files reviewed contained re-
ports on the elderly ward’s well-being.
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WHAT ARE SoME OF THE OTHER Most FREQUENTLY CiTED PROBLELSS
WitH THE CURRENT AMERICAN GUARDIANSHIP SYSTEM?

1. There is a marked lack of due process in most States in the
procedure by which a guardian is appointed. A person does not
have to display evidence of training to be a guardian. There is no
minimum requirement of elucation, experience or intelligence in
any of the 50 States, the District of Columbia or the territories.

2. The courts that handle guardianship (usually probate courts)
are terribly overburdened, so that even in cases where guardian-
ship is proper and appropiriate, there are no followup checks to
monitor the progress of the guardianship arvangements. Although
laws in 44 States require guardians to file regular accountings of a
ward’s money, these files were missing or incomplete in 48 percent
of guardianship files examined in a recent Associated Press survey.
According to AP, 13% of cases hnud the opening of guardianship as
the last entry in the file. In 34% of cases, the closing of the guard-
ianship was the last entry in the file.

3. There is a powerful and unique abrogation of rights when a
person’s care is entrusted to another under a guardianship ar-
rangement. Typically wards have fewer rights than the typical
prisoner—they can no longer receive money or pay their bills. They
cannot marry or divorce. By appointing a guardian, the court en-
trusts to someone else the power to choose where the wards will
live, what medical treztment they will receive and, in rare cases,
when they die.

How CaAN AN ELberLY PErsoN GET OuT FroM UNDER
GUARDIANSHIP?

Procedures for terminating a guardianship vary across the
nation. However, in nearly all areas, it is a very difficult and time-
corsuming proposition. Thus, for an individual who has been
wrongfully found incompetent and wishes to “appeal” the finding,
or an individual who was only temporarily unable to manage his or
her affairs, to have control over their own lives restored is often
difficult if not impossible.

Because the elderly person under the law is frequently prejudged
“incompetent” and has few legal rights, getting access to the legal
system is often difficult. Many are not able to secure the services of
an attorney. Many have been placed in nursing homes and have
little ability to appear before the court.

For example:

Ms. V. of Florida, a 66-year-old professional, was on her way to
work when she got into 2 serious car accident which left her co-
matose for two months. She recovered completely and only found
out when she went to vote that she had been determined incom-
petent and therefore could not vote. While she was comatose, her
daughter had her declared incompetent. Without any money,
Mrs. V. had to go to the library and research on her own what
she would have to do to get out frcm under this. After 7 trying
months of research, writing and regular visits to the court, the
guardianship was removed. However, Ms. V. is outraged that in
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official legal records she still is listed two ways: as Ms. V. and
Ms. V., Incompetent.

WHAT ARrE SoME OTHER EXAMPLES OF GUARDIANSHIP ABUSE?

Abuses in guardianship take all shapes and forms, and claim as
their victims people in all walks of life, from Broadway producers
to chicken farmers. Abusers can be daughters, sons, friends, attor-
neys, or for-profit guardianship companies among others.

—A Grand Rapids, Michigan woman admitted taking $45000

from the estates of mentally incompetent persons and spending
the money for a car, clothes and vacatior.=.

—A Denver mother defied a judge and s.ld a house that be-

longed to her child. The proceeds have neve: heen accounted
for.

—A typical ward of the court is John A. Sward, a World War II

veteran in Los Angeles who suffers from service-co..nected
mental and emotional problems. He receives $1,295 in monthly
benefits from the Veterans Administration.

Several years ago, Sward was befriended by the operator of the
motel where he was staying. The motel operator, David Gold,
became Sward’s conservator. But in 1981, probate investigator,
Edith Reid, filed a report in court that Gold had spent $10,767
of Sward’s money on a car, even though Mr. Sward had no
driver’s license and got around town by bus. The woman who
managed Gold’s motel ‘““drives the vehicle to her dance class-
es,” the investigator reported. The V-t:rans Administration
asked Gold to resign as conservater after he failed to file an
accounting.

—The relative ease with which an estate can be put into conser-

vatorship is shocking in many instances. In another hotly dis-
puted case, the $140 million estate of Los Angeles real estate
developer, Ben Weingart, was put into conservatorship without
his presence in court. Mr. Weingart died in 1980 at the age of
92, but his friend and live-in companion, Laura Winston, has
doggedly pursued legal efforts to show that the conservatorship
was conceived in fraud. In 1974, three of Weingart’s business
associates petitioned the court to become conservators of his
estate on the grounds that his health was failing and Winston
had designs on his money. But according to her, “Ben was in
good condition when this happened. He went to work every
day.” Nevertheless, a doctor’s report said, in effect, that Wein-
gart’s well-being would be impaired if he attended hearings on
the petition. The three associates, who were financially indebt-
ed to Weingart, were appointed permanent conservators.

—Revia Karl, a frail, 84-year-old woman, is living her last years

in a psychotic haze in an Inglewood, California hospital. “She
has no knowledge of what is going on,” says a hospital spokes-
man. Mrs. Karl doesn’t know that her grandson, Jerry M.
Karl, ran through most of her $75,000 in assets after a court
appointed him her conservator. Mr. Karl wasn’t charged with
any wrongdoing, although he was replaced as conservator last
year. “I screwed up my grandma'’s estate,” concedes Mr. Karl,

8
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36, a former mathematics teacher. “I've lived on her money for
the last two years.”

—In Washington, D.C.,, an attorney acting as conservator took
$376,000 from an elderly man’s estate. He later pleaded guilty
to fraud.

—A Colorado woman, censervator for her ailing husband, spent
$80,000 of his funds on her son’s business.

—Sometimes conservators simp'y lack the know-how to oversee
an estate. Nearly all of Regina Aberson’s $250,000 was wasted
in the failure of her daughter, Eugenia Hershenson, “to use or-
dinary care and diligence” as conservator, according to an at-
torney’s report to the Los Angeles Superior Court. The attor-
ney, who represents the estate’s new conservator, says Mrs.
Hershenson with court approval had turned over her mother’s
money to a stockbroker to put into low-risk investments. In-
stead the broker used the money to trade options. Hershenson
has been replaced as guardian.

—In Chicago, relatives of one elderly woman sought a ruling de-
claring her incompetent. “She wasn’t, but she had a schlock
lawyer who never put her on the stand,” says Patrick Murphy,
Cook County public guardian. A judge granted the requess,
then ordered the woman to pay both sides’ legal fees. Murphy
observed, “If, cost her $18,00" to have her constitutional rights
taken away.”

—Mrs. H,, an elderly woman from Czlifornia, had her estate de-
pleted and her house sold by her son-in-law who had been
named her guardian. When her son-in-law was named guardi-
an, Mrs. H. had an estate worth $167,000. By the time he was
removed 8 years later, all that remained was $3,000. The scn-
in-lfaw used Mrs. H.’s money to purchase a new house for him-
self.

—A Florida lawyer cites the case of a daughter who wanted con-
trol of her elderly parents’ finances. A judge ordered a psychia-
trist to investigate, but the father, caught off guard, refused to
admit the doctor to his home. The expert declared the man a
“paranoiac,” and the judge ruled for the woman.

—In some cases, judges have used guardianship appointments to
supply old political cronies with easy money. In Hartford, Con-
necticut, a banker and a court-appointed conservator in one
year charged $500,000 in fees for handling the $32 million
estate of an ailing octogenarian. When the Hartford Courant
disclosed the arrangement, the uproar was so fierce that Pro-
bate Judge James Kinsells, a friend who had nar.ed the con-
servator, retired early following a vote by a committee of the
State Legislature to impeach him.

—In Arizona, authorities filed suit seeking to force a daughter to
move her mother from a state mental hospital to a private rest
home. Officials charged that the woman would rather keep the
mother in a free public hospital than deplete her inheritance.
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AR THERE ANY FEDERAL LAaws OR NATIONAL INIFORM STANDARDS
FOR PROTECTING THOSE ELDERLY UNDER GUARDIANSHIP?

No. Although our nation just celebrated the 200th anniversary
of the Constitution with justifiable pride, over 500,000 elderly
Americans under guardianship could not take part in the parade.
There are no Federal laws designed to afford basic protections in
the guardianship process. The United States can take no honor in
being one of the only industrialized nations on earth that lacks
such a system. Even the Soviet Union has a national code for the
protection of the elderly.

WHAT REFORMS ARE NEEDED?

There must be national uniform standards enacted to protect el-
derly and others under guardianship from abuse. At a minimum,
such standards include:

—A uniform test of competency must be completed by a psychia-
trist, a social worker and a general medical doctor before
guardianship can be granted.

—The proposed ward must be given sufficient notice prior to the
competency hearing and must be present (unless a doctor de-
clares him or her unable) and represented by legal counsel.

—The elderly person must receive a clear and concise explana-
tion of his or ber rights under guardianship.

—There must be minimum standards of character and training
for those who serve as guardians. This should include instruc-
tions from the court as to their duties as guardians.

—Guardianships should be as limited in length and scope as is
feasible. Wards should have regular rights to appeal guardian-
ship decisions and access to court system for such purposes.

—Financial and personal status reports should be submitted to
the court for each ward at least once a year. Courts should
maintain sufficient staff to substantiate these repoits.

These reforms may require additional funding. But the richest
nation in the world, which values liberty highly, can certainly
afford to protect the basic civil rights of its most vulnerable citi-
zens.

L. Are there any restrictions on who :an be a guardian?

Yes
X

Arkansas rerererieerenetree erenens X
CAlIfOrNIA ...ou.cerrieecerrinrrins et servvienesrecsernesssecesseseeamessesseesesesaomseressesseeass sassessasesenmsenes X
COLOTAAO c..cee ovverieeerirereris critvites ceves cee sviansere suesesessereeeresersensemnessesessessssssssssssseressesss sossemssssons
CONNECLICUL........ covrerrricrreins crerveres eereeres covearerersnsesssssessssrsnes .
DRIAWATE. .....cecerecee ctrer cree cerren set crteeee siae + ever ceveerecsstons sonsemsemsassosssssssnonsesorsasesssssssens
District of COIUMDIA .. ... coocvecreerees v sreecereonenes ceessoseasessseasmsesenesceressessensens
FIOTEAR ..ottt iities cees crree sreaceee cee cteee « conerserenses ovssssssosassesesssssorsnortssssensessessas X
GBOTGIA covvvvvvr ivvvescviviviisnsisssisssoveeeeons ceveees sonses sssesson sonsesmmeseeseaneosesssssmneseeesesmmenes sseesssenen
HAWAIE coovecirecieniinnit i nenisiesiesienas + cvaee covs seveees « ceneeeraseseneensessees sevessassssssessesesstssassase sos sssossans
Idaho....ccoreericeieee et e e e
THEROIS c.vvecve e evereceeiereeeneee e cee veceseeeescsee sovnnsserserssssas sosees 1 X
Indiana.............. .......
JOWE coevrerne + e rrreeieiee crvere ceeteerniens sevseessessecsssessessnssets seessensesssensassesresassessssessssasenssensane




Kansas
Kentucky........
Leuisiana
Muineuieees ettt cenesnaes eeenns
Maryland......cccommrereeceneeerneenn corvens
Massachusetts........ceececemmenecere conee
Michigan R
Minnesota........ccccereurrrenes cereerre
Mississippi ........
Missouri
Montana

New Hampshire..........cvevevveenene o
New Jersey........... .
New MeXiCO.....ccoeeeverreeerrmnrrrrns  cvrsessssiies seee
New York
North Carolina
North Dakota
Ohio...ccoeve cereeeee
Oklahoma... .o ceveenneeee e
Oregon
Pennsyivania..... ccevvcvnncneces oreas
Rhode Island ... et e
South Caroling.......... ceeeees verveeee eree
South Dakota ter eesesessssessssssenans

ViIrgiNia.. vt secesesenssecssens tovesesvsnssesses sossssens
Washington reesvesseenesssssasntenerenes es  saee
West Virginia
Wisconsin
Wyoming. .......

Total.......... ......... ¢ teeressrensssosss sesuenns 18
t Convicted felons are prohibited

11. Legal representation of alleged incompeten:

A. Has right B. Court
to counsel appoints if
unrep%esent-
e

Yes

Yes

Alabama .
AlASKA....cceeereeirererieiiseines sessssetesssssss et ssssssstosenssonse sesaes X
Arizona
Arkansas o
California........cccovveeeeeeenee e X
Colorado X
Connecticut....... X
Delaware...........cccccees et ceeee ceveererenssias coreenas D U
District of Columbia X

Florida X

[€1-10) 44T T X
Hawaii v e s ettt et s s nens
Idaho........ .. ............
Ilinois

PEPAA MDA

Kentucky

PEPADAT MADEDA: MK
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| 11. Legal representation of alleged incompetent——Continued

A. Has right B. Court
to counsel appoints if
unrepresent-

Yes
Yes

Michigan

Minnesota

MISSISSIPDI..vecrvvrrssnssernrsmssssssssssssses cossssssssssssssssssssssssssssssssssssssns sesssssnasas
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APPENDIX 1

AsSOCIATED PRESS SFRIES ON GUARDIANSHIP

PART I: DECLARED “LEGALLY DEAD” BY A TROUBLED SYSTEM

EpiTor’S NoTE.—Amevica is aging, and its elderly are often victimized by the
guardianship system that is supposed to protect them. For a year, the Associated
Press examinesti' the guardianship process of the elderly nationwide. This is the first
part of a six-day series detailing wht the AP found.

(By Fred Bayles and Scott McCartney, Associated P -ess writers)

The nation’s guardianship system, a crucial last line of protection for the ailing
elderly, is failing many of those it is designed to protect.

A year-ong investigation by the Associated Press of courts in all 59 states and the
District of Columbisa found a dangerously burdended and troubled system that regu-
larly tputs elderly lives in the hands of others with little or no evidence of necessity,
then fails to guard against abuse, theft and neglect.

In thousands of courts around the nation every week, a few mi. ites of routine
and the stroke of a judge’s pen are all that it takes to strip an old man ur woman of
basic rights.

The 300,000 to 400,000 elderly people under guardianship caz rno longer receive
moneﬂ:r pay their bills. They cannot marry or divorce. The couri entrusts to some-
one elge the power to chcose where they will live, what medical treatment they will
get, and, in rare cases, when they will die.

The AP investigation examined more than 2,200 randomly selected guardianship
court files to get a portrait of wards and of the system that oversees them.

fter giving guardians si'ch great power over elderly people, overworked and un-
derstaffed court systems frequently break down, abandoning those incapable of
caring for themselves, the AP found.

A legal tool meant to protect the elderly and their property, guardianship some-
times - _sults instee in financial or physical mistreatment, the £P found.

“Guardianship is a process that uproots ple, literally ‘unpersons’ them, de-
clares them legally dead,” said Dr. Dennis ﬁggon, a law and psychiatry expert in
Florida. “Done badly, it does more hurting then protecting.”

That danger was confirmed by the AP investigation, which involved staff reports
in every state. The AP found:

Elderly in guardianship court are often afforded fewer rights than criminal de-
fendants. In 44 percent of the cases, the proposed ward was not represented by an
attorney. Three out of 10 files contained no medical evidence. Forty-nine percent of
the wards were not present at their hearings. Twenty-five percent of the files con-
tained no indication ﬁearings had beeq hetd.

Some elderly people discover they are wards of the court onli after the fact.

A Bennington, Vt., woman learned she was under guardianship only when told by
her nursing home she could no longer spend money without the permission of the
guardian, her daughter. A Fort Laaderdale, Fia., woman found she had a guardian
only when she was turned away trom the polling booth.

“Guardianship became a rubber-stamp procedure over the years,” said Indianapo-
lis Probate Judge Victor Pfau, a leader in a judicial reform movement.

While aws in 44 states require guardians to file regular accountings of the ward’s
money, tney were missing or incomplete in 48 percent of the files examined. Thir-
teen percent, more than one in 10, of the files were empty but for the initial grant-
ing of guardianship powers.
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Such files are critical to the court’s knowledge that wards are being cared for and
tlgat their nioney is being spent properly. Without the files. the door is open to
abuse.

So a court in Missoula, Mont., had nc record of what happened to the $131,000
estate of a 92-year-old man found ill and alone in a cabin in 1985 after a couple
described as “friends” became his guardians. And a Pittsburgh court learned of a
decade-long misappropriation of $25,000 in Social Security checks only when a state
hospital complained of non-payment for a ward’s care. The ward’s guardian an at-
torney, was disbarred in 1985.

What reports are filed are rarely audited or even checked by probate courts,
which handle guardianships in most jurisdictions. One of the last rungs on the
courthouse ladder, often dealing more with affairs of the dead than of the living,
probate courts are swamped. Many can’t even guess how many guardianships they
have on file.

“I don’t know where the wards are, who's caring for them, what they’re doing,”
said Probate Judge Anthony Sciarretta of Providence, RL. “I b -e no suaport staff, I
have no welfare workers, 1 have no aides, I have no assiscants and I have no
money.”

In San Diego, judges routinely signed off on annual accountings filed by lawyer
Rober Kronemyer for the estate of his ward, Joshua Baily. Not until after Baily’s
death Jid a friend become suspicious. Kronemyer was convicted in 1983 of theft and
perjury for taking hundreds of thousands of dollars in cash and bonds.

Most guardians are dedicated, caring people who see that their wards get proper
food, clothing, shelter and medical attention. A good guardian can protect against
greedy relatives and scheming con men.

Yet if the nation’s elderly population jumps 22 percent by century’s end, to nearly
35 million, as projected, the problems of guardianship are likely to grow.

While guar(Eanship procedures vary, even from county to county, the laws follow
a pattern: A petition is filed, usually by a family member, alleging a person is in-
competent and no longer able to care for himself or herself. The person is evaluated,
and the court rules on the petition.

If granted, guardianship reduces these “wards of the court” to the status of legal
uifants who may no longer drive a car, vote or, in many states, hire an attorney. “A
prisoner has rore legal rights,” said Winsor Schmidt, a Memphis State University
professor wl.. 1as studied guardianship in 13 states.

* * * * * * *

Once shuffled into guardianship, the elderly have few ways out. Some states bar
wards from hiring attorneys because they have been ruled incompetent. Twenty-
four states require courts to regularly check the status of the wards. Some judges
are reluctant to reopen cases to remove guardianships.

In Grand Junction, Colo., Vivian Steiner, 68, has written to the judge who placed
her under guardianship, contending she has recovered from medical difficulties and
can leave the nursing home where she is confined. Pitkin County District Judge J.E.
DeVilbiss hasn’t answered her, star.ding by his 1984 ruling that she is incompetent.

“The guardianship is done and it’s done unless someone calls it to the court’s at-
tention,” DeVilbiss said.

The AP found institutions are increasingly using guardianship as an answer to a
variety of problems. Hospitals, faced with new Medicare regulations limiting cover-
age for extended care, use guardianship to move patients to nursing homes. Nursing
homes require guardianship to ensure someone will pay the bills.

But critics challenge using such a harsh remedy tu guarantee payments.

“You don’t need someone to strip you to the rights of a 5-year-old to check you
into a nursing home,” said David Grant, director of the Guardianship Diversion
Project, a Los Angeles group promoting less restrictive alternatives for the elderly.

Baltimore courts now use an expedited procedure that allows hospitals to file peti-
tions of guardianship on elderly patients, then move them to nursing homes before
the petitions are approved

hile the hospitals and the courts say this is simply an efficient way of handling
patients, Jerry Dresner, an attorney with the Maryland Disability Law Center, calls
it “after-the-fact due process.”

Nursing homes, hospitals and doctors are also using guardianship 5> a hedge
against liability in tough decisions such as amputations and disconnecting life sup-
port systems.

“If I ran a nursing home, 1d insist on it” said Pat Graves, a social worker who
runs a senior citizens pro; ram at an Albuquerque, N.M., hospital.
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Federally mandated adult protective services programs in each state have created
a cadre of social workers vigorously checking reports of abuse, “self-neglect” and ir-
rational behavior among the elderly. But their eagerness sometimes leads them to
file guardianship petitions on old people who simply may be having troubie keeping
house or keeping track of bills.

“The whole problem with guardianship as it is practiced today is that they take
someone who's got a bit of a problem and put them away,” said Theresa Bertram,
director of the Cathedral Foundation, a Jacksonville, Fla., charity offering support
services to try to keep the elderly out of guardianship.

As America ages, the system faces change. Medical advances have led to longer
lives—and more cases of incompetence. As social services are pushed to the break-
ing point, many turn to guardianship. The AP has even found petitions for guard-
ianship in AIDS cases filtering into probate court.

To be sure, most guardians aze honest and well-intenti~ned. Many judges defend
the present system as humane :-- 4 effective, arguing that guardianship is a family
business and not in need of outside supervision.

But guardians are not always family members. The AP found one-quarter of
today’s guarians are friends, attorneys, professional guardians or government
agencies with no familial relationship to their *vards.

A new industry has cropped up of professional guardians, who bill their wards’
estates as much as $65 an hour for their services. The AP has found such entrepre-
neurs with responsibility for 100, 300, and in one case 400 wards.

“I could start a business, put people on computer, and business would be boom-
ing,” said Seattle lawyer Kathleen Moore, who works part-time as guardian for
seven elderly wards.

Those who can’t pay are herded into a growing number of state or county public
guardianship offices, with caseloads reaching several hundred per social worker.

Guardianship’s problems have led to some reform attempts in recent years.

California has ¢verhauled its statutes on guardianship, which for adults is called
conservatorship. In 1981, the state began funding probate court investigators who
now regularly examine guardianship petitions and check up on guardians. State
funds also pay probate attorneys to review accountings and other filings.

“The Legislature was of the opinion that maybe a lot of people under conservator-
ship didn’t need to be,” said Timothy A. Whitehouse, assistant supervising probate
attorney in Los Angeles.

Last year, a meeting of probate judges sponsored by the American Bar Associa-
tion and the National Judicial College drafted a list of reforms, including recor.-
mendations that would require due process rights for the proposed ward and closer
monitoring of guardianships by the courts.

Others look to alternatives. Federal funds support the Guardianship Diversion
Projects, which promotes programs to 1 ay bills and manase money for the elderly
without going to the extreme of guardianship.

“Guardianship is an imp.rtant, useful service that is inappropriate to almost ev-
erybody,” said Grant “There’s going to be a difficult period in which people learn
that guardianship just doesn’t work.

L] L] . . . » E]

For whatever reason the guardianship petition is brought, it mcves speedly
through overtaxed courts that often sidestep the civil rights safeguards so zealously
protected in other types of courtrooms.

When held,  uardianship hearings sometimes last only minutes. Medical investi-
gators and court-appointed examiners often perforri perfinctory checks of proposed
wards to see if guardianship is needed.

Richard Shamel, a Deerfield Beach, Fla, attorney who specializes in guardian-
Shl&,) said it takes him 10 to 15 minutes to determines if so aeone needs a guardian.
“About half of those you see, they're just staring a. .. ceiliag,” he said.

Competency examinations, when they are dgone, are perf%rmed by people with
varying degrees of expertise, including urologists, osteopaths, social workers, nurs-
ing home employees and retired court clerks. Their decisions may be based on such
tests as the proposed ward’s ability to recall the names of the last three presidents
or perform simple maih problems.

he criteria used by these investigators are often sketchy. People can be placed
under guardianship because they are alcoholics or diabetics. Often, in the eyes of
the court, being old and spending money foolishly is enough.

“You've got a fundamental issue of human rights involved here,” said Barry
Lebowitz, who heads research on aging for the National Institute of Mental Health.
“People are protected in their right to make foolish choices.”
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Whatever the criter’a, and wh r is making the judgment, in 94 percent of
cases examined by the AP the petit.on for guardianship was approved.

“The system is just completely weigh:ted against the proposed ward,” said Elise
Donnelly, who studied guardianship in North Dakota for the State Department of
Human Services. “Once the petition is brought, you have to go in and prove you're
not incompetent.”

Said Judge Pfau from Indianapolis: “The attorney (for the guardian) wants the
judge to just sign his name. He doesn’t want notice (to the proposed ward), he
doesn’t want a 14-day wait, or a visitors program.”

But the pressure to approve guardianships is strong. “If I'm too tough on attor-
neys, I'm not going to get el again,” Pfau said, ‘“‘and that might sound cowardly
to say that.”

Many judges feel more court oversight would intrude on what they see as a family
affair. Guardianship is generally there, they say, to help sons and daughters care
for their parents.

“My personal feeling is it's a family responsibility. Families take better care of
people than government,” said probate Judge Melvin Rueger of Cincinnati. “Every-
ime presupposes that a son or daughter abuses a mother or dad and I just don’t be-
ieve it.”

Yet the AP's investigation found example after example of relatives dipping into
the ward’s money for ther own use. In most cases, the courts give tacit approval.

In Seattle, two nephews of a wealthy <lderly woman now living in a nursing home
have been paying themselves $800 monthly salaries for guardianship, plus cars,
travel and gifts of $20,000 The court has approved the expenditures.

In Arkansas, a woman who was named guardian for her father-in-law in 1981
charged expenses that included $50 for one hour’s work on “preparation for ar-
rangements” for the man's burial, another 350 for an hour’s work relaying word of
the man’s death to relatives and $71 for mileage to the out-of-town funeral.

In Oklahoma, a state agency discovered that a womun’s former husband had him-
self appointed her gaardian, discontinued his alimony payments to her, collected
her Social Security payments then left the state.

Sar Diego Superior Court Judge Paul Overton recalls a case where a son took his
mothe,, also his ward, to Thanksiving dinner at a relative’'s home.

“He charged her for mileage for coming and going, and charged her $8 and some-
thing for the dinner,” Overton said. “One thing that really touches my heart, or I
shoultz say touches the seat of my pants, is to see a child charging to take care of a
parent.

Whether children or strangers are the guardians, the end result for many wards
is removal from their homes and confinement to nursing centers, the AP found.
More than one-third of the wards seen in case files 1:*ed in their own homes before
guardianship; about the same number was moved sometime during guardianship.
Almlc:s;t two-thirds of the wards lived in nursing homes at some time during guard-
ianship.

For the guardian, a nursing home generally offers the easiest and most efficient
way to care for the ward. Often wards are near death and round-theclock care in
an institution is nezded. But sometimes it’s overused.

“If you run a person through the guardian door into a nursing home,” said Jim
Wade, a former probate judge in Denver who has returned to private law practice,
“the deprivation of rights is complete.”

- - - . . . -

EvLperLy WoMAN, FORTUNE AT EYE OF A LEGAL STORM

(By Lisa Levitt Ryckman, Associated Press Writer)

Searri.e —What happened to Aunt Linnie was part love, part money, part law
and all soap opera.

In the space of a year, Linnie Gilley was judged competent enough to -evoke a
trust and change her wiil but too incompetent to handle her personal and financial
affairs. The elderly woman and her fortune, estimated in 1980 at more than
$750,000, became the eye of a legal storm that involved a dozen attorneys, bankers
and relatives and ended only after she was placed under guardianship by two neph-
ews.,

In the last seven years, most of which Mrs. Gilley has spent in a nursing home,
the co-guardians and other family members have received more than $250,000 in
xl.;ifts from her estate Such gifts are allowed under Washington State's guardianship
aw.
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"You have to see primarily that the (ward) is well taken care of,” said Eldon An-
derson, attorney for the co-guardians. “And in my book, this gal is.”

Before she was placed under guardianship, Mrs. Gilley was involved in two cases
to change the terms of trusts set up by her husband, Roy Gilley, to care for her and
to go mainly to ckarity after her death. In both cases, the banks fought the changes
and questioned her competency.

George Nelson, Mrs. Gilley’s nephew and co-guardian, said the family, including
his aunt, was stunned to discover her money would go to charity.

“She wanted it to go to her family,” said Nelson, who began caring for his aunt
after her husband’s death. “It was quite a shock, to say the least. I gave up my job
at the railroad, and I had made a deal with her—I take care of her, and she’'d take
care of me.

“We got involved with lawyers and bankers, and they had me take her to a psy-
chiatrist to prove she really wanted (her money) to go to her family.”

In an August 1979 examination by psychiatrist George * “ristian Harris, Mrs.
Gilley did not know the date, could not remember the doctor’s *ame and could not
compute figures.

Harris said Mrs. Gilley was suffering from “chronic organic brain syndrome” but
*hat she made it clear she wanted her money given to her five nephews and nieces
upon her death.

He conc. ided that Mrs. Gilley was compentent but added that “there should be
some protective mechanism provided by the court to make sure that she is not
unduly influenced . . .”

Less than a year later, another examination produced the same diagnosis, but this
time it was used to have Mrs. Gilley declared incompetent and placed under full
guardiagship. relinquishing control of her fortune to nephews George and William

elson Jr.

The question of whether the elderly woman was competent was “very touchy,”

Anderson said. “The only pec' 'iar thing about it was that previously, the psychia-
trist said she was able to do this, and then by that time, it was pretty well under-
stood by all of us that she needed a guardian. It’s worked out better for her.”

“In a situation like this, when all the family members agree on what should be
done, what’s the alternative?” said attorney Robert Kelker, who served as court
investigator in the guardianship proceeding.

However, Keolker said he never interviewed one of Mrs. Gill y's cousins, who was
tracked down by George Klawitter, the court investigator in the most recent trust
case. In an affidavit, the cousin said Mrs. Gilley’s hushand “attempted to keep her
at a distance from her family, and, realizing that with her failing memory, she was
and would be very vulnerable without him, attempted to make arrangements for
her care and protection.

““His attempts to protect Linnie in general, and in particular from her relatives,
seem to have failed,” said the cousin, who asked that a non-family trustee adminis-
ter Mrs. Gilley's financial affairs.

Klawitter said he and co-workers who became familiar with the case felt so
strongly about it that his entire office attended the hearings.

“We were very definitely emotionally involved to the extent we felt there was
some advantage being taken,” he said.

Anderson confirmed that in the year after Roy Gilley’s death, George or someone
acting on his behalf tried to withdraw $200,000 from his aunt's trust fand for a busi-
ness venture. William interceded, Anderson said.

“He (George) was trying to get the dough out and do various things. That's when
we z}ll.glot'jnvovled." he said. "“Since William got in there, he’s tried to treat every-
ore fairly.

George Nelson said the attempt to withdraw the money was prompted by an at-
torney who gave him questionable advice.

“This lawyer was concocting this corporation,” he said. “He was going to make
jobs for the whole family. It all sounded good.”

Keolker, whose ﬁve;rage report was missing from Mrs. Gilley’s file when the AP
;:hecked, said he was disturbed about the attempt to remove money from Mrs. Gil-
ey's trust.

"I felt it necessary George be one of the guardians because he was the person
Linnie Gilley trusted and loved the most,” he said, “but I felt uncomfortable with
the idea of George being appointed sole guardian.”

_ For seven years, the guardians each have received salaries of $800 a month. Wil-
liam, an accountant, is paid to keep the guardianship books and monitor his aunt's
investments and income. Ceorge has been paid for maintaining his aunt’s home and
car, living in one and driving the other.
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Upkeep expenses for the house and vehicle, including utilities and cable TV, also
are paid gy the estate, at a cost of $6,50" -39,500 a year.

Each expenditure has beer carefully recorded in meticulous annual accountings,
and each has been approved by a judge or court commissioner.

“Every case is different,” said Court Commissioner Maurice Epstein, one of sever-
al judges and court commissioners who approved the Gilley accountings.

Gifts to guardians are “normally something you watch out for,” he added, but if
“there is no question in anyone’s minds this is her desire, when everybody is saying
yﬁ, we have an agreement, it’s possible it would be her wish. Then it’s not unusu-
al.”

Anderson said the gifts to the guardians and other family members, usually of
$10,000 each, were an effective way to save estate taxes. “Over a period of time, you
can save quite a bit of money,” he said.

Under the new tax laws, estates of $600,000 and less are exempt from federal
estate taxes, Anderson said. Now that Mrs. Gilley’s estate has dropped below that
level. the justification for annual gifts no longer exists. William, the accountant-
nephew, agreed.

“Sn we're done making gifts,” Anderson said. “That’s going to be my position.”

Klawitter said he was frustrated that he failed to convince the court that Mrs,
Gilley was not competent to control her financial affairs during the trust action and
that the family was “exercising undue influence to their benefit.” Still, he sympa-
thized with the difficulty of the court’s decision.

“One is inclined to believe family is going to only wish to do «he best for another
family member,” said Klawitter, who specializes in estare law. “But one of the
things estate planners say is, it’s not strangers and enemies vho come to take your
money—it’s your friends and family.”

. . . . . . .

Guardianship trensfers the decision making responsibility from a person declared
unable to take care of himself and his affairs to an .ther person.

Here is the language of guardianship:

Bond.—A type of insurance required in most guardianship cases to safeguard
money under control of the guardian.

Competency.—The issue in almost all adult guardianship cases The question faced
byl f§7he court: Is the person competent, mentally »nd-or physical’y, to care for him-
self?

Conservators.—Wording varies from state to state, but conservators are generally
the people appointed to care for finances. They are sometimes called guardians of
the property. or just guardian.

Court Visitor.—A person appointed by a judge to cvaluate the alleged incompe-
tent. Sometimes a social worker, attorney, physician or court officer.

Due Process.—The legal doctrine that guarantees statutory and constitutional
rifhts. Some attorneys believe guardianship proceedings, because they often do not
follow normal court practices, violate these due process rights.

Estate.—The term used to describe the assets of an incompetent: money, house,
pensions, investments, etc.

Guardian ad Litem.—A person appointed by the court to evaluate a person for
guardianship proceedings Often an attorney appointed by the court, sometimes a
social workei. It is this person's job to decide what is best for the ward, not to repre-
sent the ward’s wishes.

Guardianship of the Person.—A guardianship covering only matters affecting the
ward, such as housing and medical care.

Guardianship of the Property.—A guardianship covering only matters affecting
the estate of the ward. sometimes called conservatorship.

Limuted Guardianship.— A partial guardianship, one where the judge restricts the
guardian’s powers in some way.

Power of Attorney.—Sometimes touted as an alternative to guardianship, it per-
mits a person to transfer some or all authority over his life and estate to a person of
his choosing. A simple legal contract, it does not require attorneys or the courts.

Private Fiduciary.—A person, usually an attorney, who serves as a guardian or is
hired by a guardian to perform all the duties.

Public Guardianship.—A publicly funded office that acts as guardian, usually, but
not always, for indigents More and more states are establishing public guardian of-
fices.

Special Master.—A person, usually an attorney, appointed by the court to act as a
judge in such matters as guardianship.
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Ward.—The person placed under the guardianship.

. . . . . . .

AP Prosect Tock ONE YEAR AND 67 REPORTERS AND EDITORS

New York.—The Associated Press investigation of the nation's guardianship
system took one year and was put together by a team of 67 AP reporters and editors
in the 50 states and the District of Columbia.

Hundreds of judges, lawyers. professors, social workers, wards and guardians were
interviewed. AP staffers examined more than 2,000 guardianship files around the
country, and their findings were placed in a computerized database for analysis.

On~ reporter was assigned 1o the project in each of 46 states; because of geo-
graphical size and large elderly populations. two reporters worked on the projects in
Florida, California and Texas and three in New York.

The project led to a six-day series of stories on AP's national news wire and pack-
ages of stories for each state news wire. totaling more than 300 nationwide.

AP TurNED T0 LeGaL CoUNSEL T0 GaiN Access To GUARDIANSHIP FILES

New York.—The Associated Press reporters who examined more than 2,200
guardianship files nationwide were generally granted access to those files by courts,
but the AP had to use legal council to gain access in Delaware, New Mexico and
New York.

In Delaware, AP national writer Larry Kilman was denied access by William T.
Allen, head of the Chancery Court and the state’s highest judicial officer. Working
through its legal counsel of Roger & Wells in New Xork City, the AP asked Allen to
grant access, citing the state constitution and state statutes, the U.S. Constitution
and reported cases. Allen then reversed his position and granted access.

Jn New Mexico, reporter Ed Moreno in Santa Fe was denied access to files in Ber-
nzilio County, which has about one-third of the state’s population. Again AP cited
the legal basis for access, and Judge Philip Ashby, presiding judge of the second ju-
dicial district, approved access.

In New York City, AP reporters Judie Glave and Mitchell Landsberg were refused
access to conservatorship files in Brooklyn by the Kings County clerk. After the AP
cited the legal basis for access, Supreme Court Justice Leonard E. Yoswein over-
ruled the clerk and granted the AP access.

Among the files the AP examined was that of “Son of Sam” killer David
Berkowitz. It was the first time any reporter had seen the file on Berkowitz and led
to a story by Glave, who discovered last month most of his assets had been ordered
turned over to the surviving victims of the year-long shooting spree that resulted in
the deaths of six and woundings of seven and ended with his arrest in August 1977.

The AP took legal action to gain access to conservatorship files in other parts of
New York state as well.

The AP was initially denied access in the upstate counties of Albany, Cattarau-
gus, Niagara and Yates. Judges in Cattaraugus, Niagara and Yates counties re-
versed themselves last week and granted the AP access, with the provision that the
AP would not identify the wards whose files were examined in the latter two coun-
ties.

In Albany County, Guy D. Paquin, the clerk of the county court and the Supreme
Court, repeatedly denied the requests of staffer Randolph Picht to see files Craig A.
Dening, assistant courty attorney, then wrote to the AP and explicitly denied access
to the conservatorship records held by the clerk.

On Sept. 3, the AP brought suit in Supreme Court in Albany, and Judge Edward
Conway signed a show cause order requiring Paquin to explain why he should not
permit AP access to conservatorship files. Facing a hearing on Sept. 18, Paquin re-
vorsed his position Sept. 15 and permitted unrestricted access, again with the under-
s anding the AP would not identify wards by name. Picht began surveying the pre-
viously closed files last week.

Commenting on the AP's effort to gain access to guardianship and conservator-
ship files, Rickard N Winfield, a partner in Rogers & Wells and general counsel to
the AP, said:

A court-appointed conservator or guardian has a tremendous responsibility, liter-
ally handling the life, the funds anguthe property of his or her ward. This power
should never be conducted in secret. The potential for abuse is too high.
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“That is why AP has fought to get access to these court records. That 1s the best
way to answer the question, how is the syste. 1 working? The court records in these
conservatorship and guardianship cases are a key resource—they give an nsight
into how the courts are fur.ctioning both on an individual and overall basis.”

How MANY UnpEr GUARDIANSHIP?

How many elderly people are under guardianship in this country?

No federal agency tracks the number; guardianship is a very local affair.

Few state officials collect the number from the dozens, sometimes hundreds, of
probate courts within their state borders.

Even courts charged with tracking guardianship cases told Associated Press re-
porters they had no idea how many cases were under their jurisdiction.

AP staffers counted cases in representative counties and combined that data with
tallies from the clerks who did track guardianships to estimate the number of guar-
dianships of the elderly in each state, and nationally.

Across the country, the news agency found. 300,000 to 400,000 elderly are under
guardianship. Each guardianship lasts an average of about three years.

L] . L] . L] . L]

ProBaTE Courts VARY IN SCOPE AND STAFF

In most states, probate court establishes and oversees guardianship of the elderly.

It is a court that largely deals with paperwork, ruling on estates and wills. It also
steps in to establish the custody of children who have lost a parent or parents. In
many states, probate court also decides if an adult needs treatment for mental ill-
ness, drug abuse or alcoholism.

Most probate courts are part of the state court or county court system Most pro-
bate judges are lawyers, but some are not, and some work just part-time.

Brier LOOKs AT GUARDIANSHIP IN SOME STATES
PENNSYLVANIA—GUARDIANSHIP LAW OUTDATED AND RIPE FOR ABUSE

(By Bob Dvorchak, Associated Press Writer)

PrrrsBUrGH.—Pennsylvania’s guardianship law is outdated, largely unmonitored
and ripe for abuse.

“Guardianship is the worst. The law is archaic. It’s antediluvian,” said Richard
Levine, a Pittsburgh attorney and founder of the Elderly Citizens Resource Center.

The courts supervise incompetents, but only one of the state’s 67 counties knows
how many guardianships it has.

Only one county demands periodic financial accountings Only one county re-
quires that all alleged incompetents have lawyers Only one county has investiga-
tors to follow up on wards. The state has no puglic guardiaa.

An Associated Press check of 106 cases found:

A Cambria County woman bought an $11,000 Cadillac and gave her daughter a
$1,000 wedding present with her incompetent mother’s money. The woman was rep-
;in.mnded but did not have to repay the estate because she was the only surviving

eir.

A Bedford County woman will repay $81,558.04 to her incompetent brother-in-law
after she was sued by the local Area Agency on Aging. She claimed the money was

a gift.
A Pittsburgh lawger kept $25,000 of his ward’s Social Security checks and failed
to pay her hospital bills. He was disbarred, and the local district attorney was asked
to look into criminal charges.

The survey also confirmed:

A Pittsburgh accountant spent $156,202 of his ward's 3161968 estate in 22
months. His guardian fee was $24,175. He kept $28,954 of a property sale and paid
himself $20,000 for buying his ward a lottery business A court-appointed master
recommended that he repay $123,295. The local district attorney is investigating.

A Philadelphia judge paid himself $44,252 of his ward's $150,602 estate, charging
825 for each visit and $25 an hour for chores like changing light bulbs and taking
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out trash The judge repaid the estate $32,252 and the state judicial ethics commit-
tee is aware of the case.

In Berks County in 1978, the average length of 116 guardianship hearings was 2
minutes, 15 seconds. All were declared incompetent, according to the county’s
Mental Health Association.

NEW YORK—NEW YORK’S SYSTEM HAPHAZARDLY ADMINISTERED

(By Mitchell Landsberg, Associated Press Writer)

New York.—New York state . conservatorship system, which oversees the assets
of more than 9,000 elderly and disabled people, is haphazardly administered and
contains safeguards that are often ignored.

An Associated Press survey of 119 court files throughout the state, along with
interviews with dozens of court officials and legal experts, revealed a system that is
frequently overburdened and underscrutinized.

Among the findings:

Despite the law restricting their powers, conservators are increasingly involved in
life-and-death medical decisions for their wards. Judge Harold Tompkins of the
Bronx said he recentiy appointed two conservators in right-to-die cases, despite pro-
visions in the law that give conservators power over financial matters only. Both
patients were allowed to die.

Conservators are required to give annual summaries of how their wards’ money
was handled. However, statistics gathered by the AP show that on average, account-
ings are filed once every 21 months. In some cases, years have gone by without an
accounting, opening up the possibility for undetected abuse.

In some upstate counties, judges appear to have violated the law by holding hear-
ings in which the person whose finances are at stake, the ward, is neither present
nor represented by a lawyer.

The person whose mental ability was questioned participated in his or her own
court hearing in only five of the 119 cases. The law states that the proposed ward
should be present if possible.

For all its eJ)rocevlural problems, the AP found that the system, which gives a
court-approved conservator control over another person’s finances, has been im-
proved as a result of reforms enacted after several scandals over the last decade.

The most recent involved John Zaccaro, the husband of 1984 Democratic vice
presidential candidate Geraldine Ferraro, who was removed as a conservator after
borrowing $175,000 from his ward's estate for private investments.

The incident prompted several changes, including the release of a monthly
county-by-county list of people named as conservators. The assumption is that
judges will be less likely to appoint political cronies if the process faces public scru-
tiny.

WASHINGTON STATE—MANY PEOPLE IGNORING THE LAW AND COURTS NOT STOPPING
THEM

(By Larry Ryckman, Associated Press Writer)

SeaTTLE.—A decade after Washington State pioneered a guardianship law to pro-
tect senior citizens threatened with the loss of their rights, many people invoived
are ignoring the law and the courts are not stopping them.

An investigaton ehx' The Associated Press of guardianships for elderly people in
Washington revealed many guardians fail to file annual reports on how they spent
a ward’s money—a violation of the law—and that courts are unable to keep track of
the files. Without the annual reports, courts do not know whether guardians are
stealing from their elderly wards or mistreating them.

And in most cases, the investigators appointed by the courts to protect the rights
of the elderly waive the proposed ward’s right to attend court competency hearings.

A guardianshir allows other people, usually family members, to assume total con-
trol of the elderly ward’s personal and financial affairs, to pay their expenses and
make medical decisions. It is a system designed to help elderly people who have
become unable, through illness or other circumstances, to take care of themselves.

But once declared incompetent and placed under full guardianship, the elderly
lose all rights, including the right to vote, to buy or sell property and to enter into
contracts.

“It’s the most severe civil thing we can do to someone,” said Seattle lawyer Wil-
liam Dussault, who drafted the 1975 revision of Washington’s guardianship law.
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“Placing a person under guardianship puts them in a position similar to that of
being a convicted felon.”

Among the findings in AP’s statewide guardianship investigation, which included
a random check of 46 files:

A court commissioner declared a woman incompetent and placed her under
guardianship five minutes before she arrived for her hearing.

A court commissioner placed an elderly woman under guardianship without ap-
pointing an independent court investigator to evaluate the woman’s competency.

A woman charged with managing her mother’s $1 million estate has gone seven
years without any court supervision, a violation of the law.

Lawyers, judges and osthers involved in guardianships, some of whom are ignorant
of the law’s provisions, acknowledge there are flaws, but say they believe the system
works in most cases. The problems, they say, arise not from the law itself but from
its application.

MICHIGAN—MISUSED AND POORLY MONITORED

(By Mark Fritz, Associated Press Writer)

DeTrorT.—Many of Michigan’s elderly people are being stripped of their homes,
their incomes and their most basic rights under a misused and poorly monitored
legal process that varies wildly in the state’s 83 counties.

While guardianship is intended for people who are physically or mentally incapa-
ble of running their own lives, an Associated Press study found that this obscure
legal process is being used routinely by:

ospitals, to discharge elderly people into nursing homes or remove them from
life-support systems after their insurance runs out.

Doctors, to protect themselves from malpractice suits.

Nursing homes, to insure bills will be paid.

The Michigan Department of Social Services, which is funneling people to profes-
sional guardians it considers undesirable.

As of June, more than 25,000 adults in Michigan were under guardianship, con-
servatorship or both, according to data collected from Michigan courts.

These guardianship rulings originate in Michigan's 79 probate courts in hearings
that often last but a few minutes but usually have lifetime effects.

There is so little monitoring once %uardianship or conservatorship is granted,
however, that bed-ridden elderly people are increasingly having their assets mis-
u};s:d, in some cases plundered, by the very people who were appointed to protect
them.

Courts say families of older people are becoming more reluctant to act as guard-
ians. Filling part of the void are growing numbers of professional guardians. Among
them are Detroit-area lawyer Alan May, a prominent Republican Party activist who
acknowledges he provides no personal attention to his 400 wards, and the Rev.
Charles Hilliard, the public guardian in Clare County, a for-profit private guardian
in nine other counties and co-owner of a string of nursing homes.

NEW HAMPSHIRE-—BOASTING ONE OF THE NATION’S BEST LAWS

(By Wendy Mitman, Associated Press Writer)

Concorp, N.H.—Nine years ago, the word of three “inquisitors” could determine
whether an elderly New Hampshire resident was competent to marry, own proper-
ty, decide where to live and travel.

All that changed in 1979, when repeated abuses and a growing awareness of the
rights of the mentally retarded, handicapped and elderly prompted a drastic re-
vamping of the state’s archaic guardianship law.

New Hampshire’s law is one of the best in the country at protesting elderly
people who would otherwise stand to lose fundamental rights.

evertheless, there are problems, chief among them the inability of probate
gourts to keep up with the growing caseload, which weakens their safeguarding
unction.

The state law goes well beyond those of most other states by granting guardian-
ships based on specific evidence of what a person can and cannot do, rather than
just the testimony of psychiatrists and other doctors.

New Hampshire's ’Iprobate courts generally use an 11l-item order detailing what
the ward cannot do. The list includes: traveling or deciding where to live; consenting
to medical treatment; giving gifts; possessing or managing property, and making
contracts. Probate judges thus determine the least restrictive way for people to live.
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FLORIDA—GUARDIANSHIP SYSTEM FLAWED, OVERBURDENED

(By Dan Sewell and Ron Word, Associated Press Writers)

Miami.—Florida, with the nation’s fastest-growing large elderly population, has
an outdated guardianship system that can allow those deteriorated mentally or
physically by age and ailments to be stripped of their civil rights in assembly-line
legal proceedings.

And the system often dces little to monitor what happens to the people it has left
virtually defenseless.

In Florida, where the guardianship statutes last were changed 13 yesnrs ago, The
Associated Press studied more than 100 incompetency proceedings und guardian-
ships and found that:

Judges routinely declare people incompetent after minutes-long proceedings that
the proposed wards rarely attend.

Unlike guardianships of minors, which usually end automatically when the ward
reaches age 18, the declaration of incompetency and guardianship is nearly always
final.

After the guardian is appointed to control the person’s life and finances, Florida
courts usually pay little attention to what happens.

State law requires the guardian to file an annual accounting detailing the fi-
nances of the ward’s estatz and whether the ward has been visited and examined
medically, but those requirements weren’t met in a third of the cases studied.

In most counties, judges rely on the testimony of a few psychiatrists who make
their conclusions after brief examinations. Those brief examinations, some psychiat-
ric experts say, fly in the face of medical research that demonstrates more than 100
reversible physical or mental ailments that can temporarily produce symptoms such
as confusion, disorientation and memory loss.

The records of the state court administrator indicate there are 20,380 adult guar-
dianships open statewide, and thst the number of guardianships opened annually
has steadily increased, jumping from 4,737 in 1978 to 8,775 last year. An annual
filing rate calculated by Florida State University researchers, and adjusted to re-
flect the AP’s finding that most wards live no more than two years, indicates 15,000
to 25,000 elderly, mentally ill or developmentally disabled people are under guar-
dianships in Florida.

CALIFORNIA—SIGNIFICANT LAPSES FOUND IN MONITORING CALIFORNIA GUARDIANSHIP

(By George Garties and Laura Castaneda, Assocated Press Writers)

California has created a system of safeguards for guardianship, including public
investigators in each county, that is considered among the most advanced in the
nation.

But an Associated Press study of randomly selected court files and dozens of inter-
views with social services experts, lawyers, judges and the guardians and wards
themselves has found significant lapses in the process of guarding the guardians.

Among the findings:

No central control exists for the system of conservatorship, and the methods and
philosophies of those who administer it vary considerably from county to county.
Still, the law lias been overhauled and fine-tuned over the last two decades to pro-
tect elderly wards from physical abuse and financial exploitation.

Once set in motion, the system tends to carry the elderly inexorably toward de-
pendence and placement in nursing homes or other institution, whether they need
it or not.

Despite judicial scrutiny and the establishment of a corps of court investigators, it
is still possible for a conservator to steal his ward’s money in California. One compa-
ry that provides bonds for conservators sets aside a reserve of $2 million a year to
cover default pai'mepts to wards.

No one place keeps track of conservatorships, but a county-by-county check found
just under 30,000 active conser:atorship cases, the majority involving elderly people,

“We have people who come from the East or the Midwest to California, the
‘Golden State,’” says Lura Otto Scoville, a former court employee who recently
hung out her shingle as a professional conservator. “They either don’t have families
or they're back East and they can’t come out here.”
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Professional conservators take court-approved fees out of their wards’ estates in
return for managmg their money and their lives. For those without money or
friends, there are public guardians in each county.

L] L] L] . L] L] L]

Part II: MANY ELbERLY NEVER GET THEIR DAy IN CoURT

Epitor’s NOTE.—Elderly Americane facing %uardianship enjoy none of the legal
safeguards extended to criminal defendants. They are often placed unde: comeone
else’s care without legal representation. This is the second part of a six-day series,
“Guardians of the Elderly: An Ailing System.”

“If a person is a fool, let this person and his goods be under the protection of his
family or his paternal relatives, if he is not under the care of anyone else.”—Twelve
Tables of Rome, 449 B.C.

(By Fred Bayles and Scott McCartney, Associated Press Writers)

ForT LAUDERDALE, FLA.—Billie sat at the tabl-. trying to joke with the social
workers and lawyers sitting around her. “Are you talking about me?” she asked the
strangers who said they were therz to help.

The man beside her, her lawyer she was told, softly explained she needed a guard-
ian, someone who would handle the everyday worries.

“Does this mean I won’t be able to go back to where I live?” the 74-year-old
woman asked. ‘I still want to get out and take care of my house and do shopping. I
feel well enough to be on my own.”

Despite her doubts, Billie was declared incompetent and assigned a guardian: an-
other stranger who would control her life, from where she would live to how her
money would be spent. It took only a few minutes.

The informal judicial hearing witnessed by AP reporters in the Fort Lauderdale
board” g home was not unusual. An average of 10 people a week are placed under
guardianship in this community of retirees. Nationally, 300,000 to 400,000 senior
citizens are under guardianship.

What was unusual was that%illie had her “day in court” at all.

A year-long investigation by The Associa Press found that senior citizens
facing guardianship are often denied courtroom rights considered essential to crimi-
nal defendants and those being committed to mental hospitals.

A review of more than 2,200 cases around the country showed 44 percent of the
;ldex:ly were not represented by attorneys; almost half did not attend their own

earings.

In fact, more than one in four cases had no hearings. And in places such as Cleve-
land or Charlotte, N.C., a proposed ward may not even get a judge—a court clerk
conducts hearings and issues the ruling.

The AP also found laws vague in defining who needs guardianship, lax standards
in determining the Yroposed ward’s medical and psychological status and insensitiv-
ity toward the elderly throughout the legal process.

Combined, these factors make it very easy to get a guardianship and hard for the
elderl‘): to defend themselves afainst the process.

“When somebody goes to jail, the court system has bent over backwards with due
process. But there is no such thing with a guardian,” said Ina Katich, a Denver
expert on law and the elderly.

ut the process of placing someone under guardianship is not just a question of
legal rights. It involves issues of medicine, psychiatry, geriatrics and, importantly,
society’s attitudes toward the elderly.

D'Jean Testa, a Legal Services attorney in Phoenix, recounts story after story of
people who faced guardianship because their actions did not fit what society expects
of older people.

In one case, a daughter sought guardianship for her mother because the elderly
woman wanted to buy a camper and tour the country with a male friend. In an-
other, a son sought guardianship to stop his father’s plans to remarry.

“If you're old, you can’t be foolish,” said Ms. Testa.

This bias is reflected in the wording of guardianship law and the way courts
handle their wards.

Guardianship is granted when a court believes a person is incompetent: unable to
handle his affairs or care for herself. But a survey by the American Bar Association
found that in 25 states “advanced age’ is enough cause to find someone incompe-
tent. Other reasons are equally vague, from “improvidence” in Ohio to “spend-
thrift” in Massachusetts and “habitual drunkard” in several states.

o 27
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“Advanced age just isn’t a good enough reason to appuint a guardian,” said Gwen
Bedford, a national director of the American Association of Retired Persons.
“You've got to tell the difference between someone who is just eccentric and some-
one who really is incapacitated.”

Advanced :ge was given as the reason for incompetence in 8 percent of vhe cases
the AP studied.

While th- -~ spetency of the elderly comes under close scrutiny, little is done to
tailor the . cess to their special needs and problems.

Notices  ,uarwanship petitions are often printed in hard-to-read legalese. For
example, old people facing guardianship in Texas receive this notice calling them to
court:

“ . . at or before 10 a.m. of the Monday next after the expiration of 10 days after
the date of service of this citation by filing a written answer to the application of
(petitioner) filed in said court on the (date) alleging said ward has no guardian and
praying for the appointment of the person and estate of said ward. At said above
mentioned time an place, said ward and all other persors may contest said applica-
tion if they so desire.”

Such warnings, sent by mail or delivered by sheriff's deputies with no other expla-
patigx}. do little to inform senior citizens of their rights or the implications of guard-
ianship.

Only 14 states specifically require that the elderly be informed of their rights and
what freedoms they would lose under guardianship.

“People have the right to defend themselves and people need to know that,” said
Paul Wharton, an attorney with the Utah Legal Services Senior Law Center. “What
really ought to be considered is providing notice, like a Miranda warning. We give
criminals warning, why not our parents?’

While the proposed ward’s medical status is the basis for determining incompe-
tence, at least 11 states require no medical evidence other than the allegations of
the petitioner. In fact, 34 percent of the cases examined nationwide by the AP
showed no medical evidence supporting petitioners’ claims; in 16 percent, the only
evidence came from the petitioners.

Tod Porterfield, an 83-year-old Albion, Ind., farmer, was placed under guardian-
ship and forced jnto a nursing home on the strength of a petition saying he suffered
from Alzheimer’s disease. It was later discovered the allegation came from a social
worker at a hospital where Porterfield was treated for stomach problems.

“No doctor ever diagnosed me,” gaid Porterfield, who eventually had the guazd-
ianship overturned. “I never talked to a doctor or an officer of the court.”

In some states, a simple note or fill-in-the-blank form f:om a family physician is
enough: a Woonsocket, RI., woman was placed under guardianship on the strength
of a scrawled doctor’s note that read, “She is incompitent (sic) in signing or manag-
ing her check.”

Courts in 11 states appoint visitors to examine the ward and report back to the
judge. The skill of these visitors and the detrail of the.r reports vary widely.

. . . . . . *

In California, trained court employees have a checklist of questions they must
answer for the court. In Oregon, the AP found instances where the visitor was the
secretary for the attorney bringing the petition. A special master in Phoenix said he
appointed visitors recommended by the petitioner.

ew states define what doctors or visitors should look for or how they should con-
duct their examinations. Many diagnoses fail to explore whether the condition is
temporary or chronic. In many cases the examining doctors are unfamiliar with the
Eroposed ward’s medical history or what medication they are taking. Some doctors
ase their decision on non-medical determinations.

“Really, what is most important to me is whether the person could be victimized,
whether the guardian will help the person,” said Dr. Cesar Hernandez, a psychia-
trist who performs examinations for the Broward County. Fla., courts.

Hernandez also considers the condition of the person’s home and his appearance.

“You talk to the person,” he said. “You see if they are well-groomed, overweight,
underweight, antagunistic, depressed. Can they make good conversation?”

Case files reveal brief, often perfunctory medical examinations with even briefer
diagnoses: “forgetful,” “diabetes” and others.

Medical experts note that because the elderly are sensitive to changes in medica-
tion, they may seem to be foundering when the condition is actually reversible. A
simple vitamin deficiency can cause temporary memory lapses.

“What some doctors want to do is have some sort of cookbook form where they
could diagnose the patient in five or 10 minutes,” said Dr. George Grossberg, direc-
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tor of geriatric psychiatry at St. Louis University School of Medicine who is study-
ing gue.dianship examinations for the National Institute of Mental Health.

During examinations, some doctors assume the role of inquisitor, and elderly pa-
tients may react nervously, Grossberg said. “It’s easy to jump to conclusions when
you push people.”

As terrifying as the legal process can be, only 28 states mandate legal representa-
tion for people facing guardianship; 12 leave it optional, and 10 require no represen-
tation.

Other studies made similar conclusions to the AP’s finding. A look at Los Angeles
courts by the National Senior Citizen Law Center found that 96 percent of proposed
wards are not represented.

On the otner hand the person seeking to become a guardian is nearly always rep-
resented by an attorney whose fee, along with that for the proposed ward’s court-
appointed attorney, is charged to the elderly person.

‘It’s ironic the very person that should be represented at the hearings is not rep-
resented by counsel,’”” said Paul Zaverella, a Pittsburgl;é'udge.

But when attorneys are appointed, sometimes picked from a courthouse list and
paid a limited fee, they often serve only as rubber stamps.

In Fort Lauderdale, court-appointed attorneys receive $125 to conduct a brief
interview. The attorneys often waive the entire hearing process when they believe
guardianship is best for the person.

“You just talk to them at great lengths for five to 10 minutes and you can tell if
they're com,etent or not,” said Victor DeBianchi Jr., a Hollywood, Fla., attorney
assigned by the court to represent Billie.

One Fort Lauderdale file contained a medical examination saying an elderly
woman was more coherent in the morning than in the evening. Yet the attorney
appointed to represent the woman interviewed her at 7:20 p.m., found her incoher-
ent, waived the hearing and, in effect, made the judge’s decision.

Dr. Dennis Koson, a forensic psychiatrist, looked at 200 guardianship cases in the
Broward County, Fla., court system as an associate law professor at Nova Universi-
ty. He found that court-appointed attorneys told judges hearings would not be neces-
sary 90 percent of the time.

In 44 percent of the cases, the proposed ward’s attorney served a dual role as a
member of the examining committee called upon to determine the person’s compe-
tency.

“That was shocking,” said Koson. “Their own attorney was making the determi-
nation.”

Attorneys in Fort Lauderdal. were waiving clients’ rights so often that the state
appeals court this summer ruled that hearings must be held in all guardianship
cases.

“What the decision says is that an attorney cannot give away a client’s rights,
something that was done regularly,” said Nancy Trease, the Legal Aid attorney who
brought the suit that led to the ruling.

Attorneys who want to help clients trying to fight ardianshig often find them-
selves at odds with judges who believe lawyers shoulgu do what they think best for
the proposed ward.

“The judge wants to know what you're de.ng in his courtroom wasting time,” said
Steve Feldman, a Philadelphia lawyer.

Judge Francis Christie, a Miami probate jud?e, sees no need for an attorney’s ad-
vocacy if it is clear the proposed ward needs help.

“I have told the attorneys that they should not formulate and adopt the Clarence
Darrow philosophy,” he said. “If a person is incompetent they should have a guardi-
an. That should be obvious to the attrrney once they meet the client.”

Casual attitudes toward the rights of the elderly are repeat;edlﬁrereﬂected in guard-
ianship case files. In Mississippi, the AP found a case in which Lenore Prather, now
a state Supreme Court justice, had presided over a guardianship case, her husband
had served as the petitioner’s attorney, and thgdpro ward was also a relative.

When asked about the case, Prather acknowledged she should have followed state
bar association ethics guidelines and noted the family ties in the court record.

“It was a family situation where there was no contest,” Prather said.

Many of these factors were at work when two attorneys, two social workers and a
probate master, an attorney deputized to serve as a judge, held the hearing to deter-
mine Billie’s competency.

The hearing came about only because one psychiatrist on the three-person exam-
ining committee found her competent. DeBianchi, Billie’s attorney, originally
waived the hearing, telling the court his client was “arrogant” and “in my lay opin-
ion she appeared to be in the beginning-to-middle stages of Alzheimer's disease.”
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“She can fool you at the beginning, but after a while you can tell she’s incompe-
tent,” he said.

Billie was asked a series of questions to test her competenc‘{. Bright and quick-
witted in conversation, she faltered when asked if she owned her home. She could
not remember the name of her bank or the names of the last several presidents.

After a few more casual questions, the special master ruled Billie incompetent
and assigned Nathan Sobel, a retired man with several other wards, as her guardi-
an. The court has had no further contact beyond raperwork. She remains in the
boarding home, still hoping to return to her smail apartment.

Sobel said a return is not likely.

“7n talking with the social workers, they con’t think she is on the way to recov-
ery,” said Sobel. “Right now she’s being well taken care of and that’s the most im-
portant thing.”

. . * . L] .

JupGes, LAwyeErs OFTEN DisAGREE ON Furure DiRECTION OF GUARDIANSHIP

By Fred Bayles and Scott McCartney. Associated Press Writers)

NarLES, FLA.—A national group of judges wants the guardianship railroad to slow
down, but other judges aren’t rushing to put on the brakes.

The group, working with the National Judicial Collece in Reno, Nev., and the
American Bar Association, last year drafted an overhaul of guardianship law.
Among other things, it calls for making guardianship an adversarial proceeding by
appointing attorneys for potential elderly wards in every case, and requiring de-
tailed medical reports, independent examinations and courtroom hearings.

They’ve even urged their colleagues to put notices of guardianship petitions in
plain English and in type large enough for the elderly to read.

“We need an attitude change and we need resources,” said Michigan state court
administrator Robert Payant, a leader among the reformers.

Payant presented the recommendations to the National College of Probate
Judges’ annu=l convention here in May. The response was mixed.

Some judges argued that the proposal amounted to unnecessary government in-
trusion. Some believed the system was working fine. Some said the ideas were im-
practical and expensive. And some said they know what’s best for the elderly.

“These people don’t want to buy that much due process. It could all cost $4,000 a
case, and families don’t want to spend that,” said Richard Metcalf, a Columbus,
Ohio, probate judge. “I don’t think the public gives a damn about going through
legal gymnastics.”

Metcalf use3 his bailiff to deliver notices of guardianship petitions. He assumes
he’ll hear from senior citizens who oppose guardianship.

“If you’re competent, defend yourself. That’s basically it,” he said.

“How many years have we had guardianship laws which apparently worked suc-
cessfully over the years?”’ said Cincinnati probate Judge Melvin Rueger. “All of a
sudden someone says there’s need for change. They pick out a few isolated cases. I
just don’t think it’s needed.”

Within the Bar, lawye's have begun examining guardianship and offering ideas
for changes, too. The ABA’s Commission on Legal Problems of the Elderly joined in
tne Reno conference, for example. But there is resistance, too, often from attorneys
who work in trust and probate fields.

In Florida, factions are split between the Disability Law Committee of the Florida
Bar, which saye current laws are “archaic and obsolete,” and the Real Property Pro-
bate Law Committee, which has called only for refinement of current laws.

““Their philosophies are so different, I don’t know if we'll ever get a consensus,”
said John Noland, a Fort Myers attorney appointed by the Bar to mediate between
the two sides. “There are good lawyers and well-intentioned people on both sides,
but they can’t agree on what iz right.”

. . . . . .

DiacNosING IncoMPETENCE Is TrICKY, ILL-DEFINED JoB

(By Fred Bayles and Scott McCartney, Associated Press Writers)

ForT LAUDERDALE, FLA.—As a court examiner, Dr Cesar Hernandez has found old
people crowded into the corners of their homes by the heaps of junk mail and news-
papers and garbage they refuse to throw out.
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He tells of roach-infested homes reeking of human waste, where inhabitants were
too ill or too confused to make it to the bathroom. Hernandez once went to inter-
view someone and found a corpse instead.

“You go to the house and there you can find all kinds of things,” said the psychia-
trist.

Hernandez examines elderly strangers an average of once a week, to see if they
are incompetent, unable to care for themselves and in need of a guardian. His is a
key role in deciding if people will lose their basic rights and be made the wards of
guardians.

Hernandr’s examinations, lasting from 45 to 90 minutes, rely heavily on conver-
sation with the proposed ward. “With this face-to-face talk you are testing. . . . Is
he in contact with reality? Are they coherent? Are they relevant? Is the conversa-
tion goal-directed? Is there a future planning or outlook on life?”

This duty is repeated tens of thousands of times each year throughout the United
States. A survey of more than 2,200 case Nes by the Associated Press has found
that a variety of doctors, lawyers and laymen do the job, relying on a wide, and
often vague, variety of standards.

The AP survey r:oted many examples of people placed under guardianship after
brief examinations by plastic surgeons, pediatricians, gynecologists and urologists.
Often, the proposed ward’s mental abilities and medical problems were judged by
lawyers and social workers and, in a smaller number of cases, by the person seeking
guardianship.

Court reports ranged from detailed medical evidence to one-sentence summaries
citing age as the main reason for incompetency.

One common diagnosis, “unable to care for self or pgroperty,” was listed without
further explanation.

Some medical and legal experts feel this is a dangerously casual handling of a
complex legal and medical question.

“It is a disturbing issue,” said Peter Strauss, a New York attornev who specializes
in legal problems of the elderly. “The standards vary greatly. It is often unclear
what is meant by incapacity. Someone might not be able to balance a checkbook,
but does that mean they should lose control of their lives?”

Concern over the way the courts det..rmine incompetency has led the National
Institute of Mental Health to look at th- issue. Dr. George Grossberg, director of
geriatric psychiatry at the St. Louis School of Medicine, has been studying the
right—and wrong—ways competenc; exe*ns are done.

“The suspicion is that today it is possible for an elder adult to be brought to a
doctor by a son or daughter, for tiwat doctor to do a very cursory type of exam and,
based on that, to sign a note saying this person needs a guardian,” said Grossberg.

But the psychiatrist said judging someone’s competency requires a thorough
mfptal and physical evaluation that defines what a person can and can’t do for him-
self.

Grossberg has proposed that wards cook a simple meal and go shopping at the
hospital’s gift shop.

“You have to ask yourself how impaired they are,” he said. “People can live 20
years with Alzheimer’s dis2ase and be able to do many things. They don’t need to
have their constitutional rights taken away from them.”

Grossberg also considers the proposed ward’s medical history, including what
medication he or she uses. “The most common cause of delirium in the elderly, and
one that is a potentially reversible condition, is reaction to medicines,” he said.

Yet little of this testing and questioning is reflected in the files. Hernandez said
he checks medications he finds in the ward’s home and peers into refrigerators, but
his report to the court relies largely on the appearance of proposed wards and their
homes.

“In a conversation you may get a lot of information,” said Hernandez, whose own
conversation is in heavily accented English. “Is the person well-groomed? Is the
})ersoxz) overweight or underweight? Is their attitude cooperative, belligerent, indif-

erent?”

For Hernandez, a key question is whether he feels the person can be taken advan-
tage of by others.

“The purpose of guardiunship should bz and is to prevent victimization,” he said

Yc';.:t ?dvocates for the elderly argue such conclusions by doctors are legal, not
medical.

“It's always easier for lawyers to be doctors and doctors to be lawyers,” said Barry
Lebowitz, head of researcli on the aging for the National Institute of Mentai Health.

Aruitoxt provided by Eic:




ERI

Aruitoxt provided by Eic:

29

Lebowitz hopes his agency’s research will provide information for better laws and
procedures. Strauss said new laws should be based on criteria set by coctors, law-
yers and ethicists.

“What we're trying to do is determine how we judge judgment,” he said. “"hat's a
tough question.”

WomMman Ficuts BACk From CoMa, THEN AGAINST GUARDIANSHIP SYSTEM

(By Dan Sewell, Associated Press Writer)

PranvTATION, FLA.—Marguerite Van Etten, a veteran Daughters of the American
Revoiution activist, turned out to vote every chance she got.

But when she tried to cast her ballot in Broward County elections in spring 1984,
she was told she no longer had the right. Outraged, she called county officials and
learned they knew her as “83-0449; Van Etten, Mental Incompetent.”

Ms. Van Etten, now 66, was on her way to an assignment as a state social services
dietician the morning of June 8, 1983, when a traffic accident she can’t remember
left her comatose.

It took her two months to recover her full mental faculties It took much longer to
recover the rights she had lost.

One of the widow’s three daughters petitioned the county court to find Ms. Van
Etten incompetent and in need of a guardian. Court records show she was served
with notice of the petition at Bennett Hospital on June 29, a time when her doctor’s
notes indicate she was alert only sporadically.

On July 5, a court form said, Ms. Van Etten indicated she “did not want to
attend” her hearing. Doctor’s notes that day say she wasn’t responsive.

Her court-appointed attorney waived the hearing. Ms Van Etten was declared in-
competent and her daughter was appointed guardian.

Ms. Van Etten recovered in August, and her daughter moved her to her home in
Maryland. But Ms. Van Etten didn’t like living with her daughter and wanted to
claimgg:r Florida insurance benefits, so she returned to Broward County in Febru-
ary 1984.

Her furniture had been sold, she said, her driver’s license had been taken away
and she had trouble drawing on bank accounts. She had lost her job and couldn't
get a new one.

“The professional damage is tremendo's to me personally,” she wrote to the
court.

Not being able to vote was the final straw.

“They let illiterates vote, but not me,” she said.

Well-educated and combative, Ms. Van Etten frequented the courthouse and li-
braries to study the law.

“I found out that criminals had more rights than I did,” said Ms. Van Etten. who
had taken a law course while earning a master’s degree in behavorial sciences from
Nova University in 1981.

While she was officially incompetent and without her civil rights, she pointed out
to the court, she gave a deposition in a state Health and Reh. “ilitative Services
court case. She also was able tu continue paying her bills on her own.

With only a sleeping baz as furniture in her house, which had been put up for
sale, Ms. Van Etten began claiming her state benefits and waging a solitary legal
battle. On her own, she made appointments with two psychiatrists who examined
her and found her competent.

Ms. Van Etten went to her guardian’s attorney, whose father had handled her
past legal work, and demanded he get her rights back.

On April 3, 1984, she was restored to competency.

“I was lucky. I consider myself one of the luckiest people alive because I was able
to (regain competency). But I don’'t want what happened to me to ever happen to
anyone else All you have to do is have a stroke or be in a coma and they can take
away all your rights.

“Unless there’s someone to monitor, this could happen to anybody,” she said.
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As WoRLD TuRNs GRAYER, GUARDIANSHIPS SCRUTINIZED

(By Lisa Levitt Ryckam, Associated Press Writer)

As the globe grows grayer, industrialized nations around the world hav: begun to
examine and fine-tune guardianship systems to better serve and protect elderly
people unable to care for themselves.

An estimated 416 million people worldwide were over age 60 in 1985, according to
United Nations statistics. That number is expected .o incre ase by 30 percent in the
next decade; by the year 2025, population specialists predici the ranks of senior citi-
zens will have swelled to more than 1.1 billion.

Faced with such projections, some countries are ~.cting now to improve guardian-
ship systems that allow one individual to handle the personal and financial affairs
of an elderly person, or ward, judged incompetent or incapacitated.

In Canada, government officials in the largest province, Ontario, are studying pos-
sible reforms because of growing concern about abuse and exploitation of the aged.
In Sweden, lawmakers are considering the elimination of legal guardianships alto-
gether in favor of less restrictive arrangements.

In 1986, the British government responded to pressure from groups for the aged
by introducing a system called “enduring power of attorney” under which a person
who is still competent chooses someone else to look after affairs in the event of se-
nility. The court system had approved 350 such applications by the end of last year.

Unlike the United States, where guardianship laws differ not only from state to
state but also from county to county, countries such as France, Sweden, Japan and
Britain have national legislation governing guardianships.

Canada’s laws vary from province to province but tend to mirror legislation in
Ontario, which has 36 percent of the country’s population. The attorney general’s
office there has established a committee to study possible reforms, such as creation
ofda lPublic Guardian’s office to investigate alleged abuse or exploitation of the
elderly.

The provincial Public Trustee's Office manages the financial affairs of 17,000
people, including 6,000 older than 65, who've been deemed “financiaily incompe-
tent” by a physician, said Trustee Official Lou Goldstein. Every six months, individ-
uals have the right to challenge the determination before a government-appointed
review board.

“The nnmber of successful (appeals) is not large,” Goldstein said.

In Sweden, both a physician and a psychiatrist must examine prc_‘osed wards and
determine if they are unable to care for themselves or their property before they
can be placed under guardianship in Sweden. Once placed under guardianship, el-
derly Swedes lose the rights to vote, marry and make other basic life decisions.

Elderly wards relinquish far fewer rights if they are placed under the care of cus-
todians, who manage only tneir financial matters. And a proposal under consider-
ation by committees in Parliament would replace legal guardianships with trustee-
ships that would tailor arrangements to meet the elderly or ill individuals’ specific
needs while retaining their right to vote, said Assistant Justice of Appeal Bo Blom-
quist at the Ministry of Justice.

An estimated 15,000 people are under guardianship in Sweden, including the iil
and the elderly, Blomquist said. Guardian committees in each county oversee the
cases, monitoring tle guardians’ annual reports and considering their requests to
«ake certain actionw on their wards’ behalf.

Court-appointed guardians or custodians in Sweden are required to be “honest
and wise,” and most often are family members; in France, it is becoming increasing-
ly common for the courts to appoint an independent person or group for the job.

French guardianship law, revised in 1968, provides for levels of care and auton-
omy for the elderly based on specific needs Guardianships are reexamined if tne
wards or their relatives appeal the decision or later ask that the guardianships be
ended Judges who specialize ia guardianships carefully monitor the process znd de-
termine the limits of the arrangement.

“We see that sometimes the guardian has a somewhat authoritarian conception of
his duties, considers (the elderly ward) as a child,” said Judge Francois Rachou, an
erpert on the guardianship law. “It is always the judge who must oversee the re-
specting of the rights of (the ward.)”

Guardians must provide the court with annual accountings of their wards fi-
nances, including incyme and expenditures, and there a:e civil penalties if a prob-
lem is suspected and proven.
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Criminal penalties—up to two years in prison—face Soviet citizens who abuse
guardianship arrangements. Soviet law also makes it a crime punishable by up to a
year in prison for adults to fail to care for their incompetent parents.

State medical and psychological examinations are required to determine if some-
one is mentally incompetent in the Soviet Union, and a civil court procedure allows
friends or relatives to place the incompetent under guardianship and assume con-
trol of his or her financial affairs.

No statistics exist for the number of elderly wards in the Soviet Union, but i
Japan, an estimated 600,000 senior citizens are dependent on others in daily life. A
recent government study predicted the number of senile elderly would triple in the
next 30 years.

A family member or prosecutor can apply to Japan’s family courts to have an in-
dividual declared incompetent and have a guardian appointed. In Britain, they
apply to the Court of Protection.

If medical evidence is convincing, the British court will appoint a receiver to
handle the person’s estate and needs. The recziver is required to make annual re-
ports to the court, more often if the court requests them. Individuals judged incom-
petent in Britain retain their basic civil rights, such as the right to vote.

The Lord Chancellor’s Department said that at the end of 198¢, the Court of Pro-
tection had 26,769 people under incompetency orders, and mo-e than 70 percent
were 65 or older.

L L4 . L . L L4

PART 111: LACK OF SAFEGUARDS LEAVES ELDERLY AT RISK

Epitor’s NoTE—Once established, guardianships for the elderly have few safe-
guards, an Associated Press study found. What protections state laws offer are usu-
ally ignored by overworked judges. And the infrequent checks focus on the ward’s
money, not the person. The third story, in a six-day series, “Guardians of the Elder-
ly: An Ailing System,” examines what happens after a guardianship is opened.

(By Fred Bayles and Scott McCartney, Associated Press Writers)

Greerey, KAN.—Minnie Monoff had a guardian, a court-appoirited attorney and a
judge who were supposed to look out for her, protect her. But to her, it seemed no
one would listen.

She recovered from a stroke and returned to her home. She wanted control of her
life, she said, but her guardian wouldn’t give it to her.

Instead, she said, the friend who'd been named her guardian got an emergency
order from .he court and had her sedated by a nurse, carried from her home by the
county sheriff and placed in a nursing home.

Her court-appointed attorney waived a hearing on the order without talking with
Mrs. Monoff, in part because of concern about her health in the hot summer weath-

er.

“You don't know what a sick feeling I had to leave my home where I was Lappy
and taking care of myself,” the 82-year-old woman said.

“It’s rotten. It's no good,” she said of her guardianship.

Five weeks of Mrs. Monoff's pleas eventually overturned the guardianship. What
began as a plan to protec: her affairs while she recovered from the stroke ended up
a nightmare.

Mrs. Monoff's case, while rare, poignantly shows how courts, charged with over-
seeing guardianship cases, can ignore their wards. The result can be costly to the
elderly, both in terms of their money and their lives.

A year-long Associated Press investigation into probate courts’ handling of guar-
dianships of the elderly found systems that have lapsed into paper-shuffling rou-
tines with few protections and, +wvith alarming frequency, where life savings are ex-
posed to mishandiing, abus> and theft.

The few safeguards eometinies fail or are ignored by the courts, who routinely
v}.)ake'the word of guardians and attorneys without independent checking or full

earings.

The result leaves the 300,000 to 400,000 people supposedly protected by a ,uar-
aianships with little protection at all.

“We’re going to have to change our court system and be watchdogs over these
judges and lawyers,” an angry Mrs. Monoff says now.

A survey of more than 2,200 cases chosen randomly from courts in 50 states indi-
cated that 48 percent of the guardians were delinquent in annual reports detailing
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how they spent their wards’ money—a violation of the law. Without the annual ac-
countings, the courts are blind to theft or negligence.

Even rarer are reports on the health and well-being of wards—they showed up in
only 16 percent of the files.

And few states have sy-rems to check up on the guardians. Only California has a
mandated system of state-funded court investigators who periodically visit the
wards; separate court examiners audit how the wards' money is spent.

Through checks of court files and extensive interviews in all 50 states, the AP
encountered numerous examples of what can happen when courts don't keep track
of the wards and their money:

A Chicago social worker discovered an 83-year-old woman lying in a urine-soaked
bed suffering from severe malnutrition and dehydration in 1985. The woman, under
guardianship of her daughter, was cared for by grandchildren who, the social
worker said, fed her once a day, called her “Fido” and spent her Social Security
checks. Despite their denials, the grandchildren “failed in their duty,” a judge ruled
and placed the woman with the public guardian.

A Pittsburgh accountant, guardian for an 82-year-old ward, spent $156,202 of her
$161,968 estate in 22 months. Among the expenses were a $24,175 guardianskip fee
and a $20,000 commission for investing $45,000 of her money on his own business
venture. The court this year ordered $123,000 repaid to the estate.

A Cincinnati man lost $7,000 after two years of guardianship, including 33,500 in
missing payroll checks and two bars of silver allegedly taken from a safety deposit
box. The guardian bond, required by the court to insure the ward’s assets, had been
forged. The guardianship was dismissed in 1985.

Judges and court clerks in many places acknowledge they have little control.

“We don’t have many resources. Once in 2 while I'll yank one (a ¢.e file) and
audit it,” said Chris lountas, a Phoenix, Ariz., probate court commissioner who re-
ceives information on 60 guardianshigs a day but audits only 12 cases a year.

“Does the court open files and look? I don't think that happens unless a problem
is brought to the attention of the court by a family member or creditor,” said Mi-
chael J. Carbo, a former probate court master in Fort Lauderdale, Fla.

While most guardianships are properly administered, 13 percent of the more than
2,200 files examined by AP reporters contained no reports or accountings—not a
single document filed after the granting of the guardianship.

Court clerks, the busy keepers of the county records, often were at a loss to ex-
plain what had happened to the ward, the guardian and the estate, or the money.
Indeed, in many of the counties examined by the AP, court officials acknowledged
they had no idea how many guardianship cases they were responsible for.

“There are only two of us here. We don't have time for all that,” a Collier County,
Fla,, clerk said.

In Ada County, Idaho, a clerk joined an AP reporter to look at files. They pulled
12 cases that contained nothing but the orders granting the guardianship. In each
case, the clerk determined that the ward had died, yet those guardianships had
never been closed and the final accountings never made, as required.

Spokane County in Washington uses interns ts check guardianship files. But of 13
files picked at random in the courthouse, nine were either missing financial reports
or should have been closed because the wards were dead.

“That’s surprising to me,” said Robert Austin, the Spokane County Superior
Court commissioner. “It sounds like they are not looking at the files very carefully
or very often.”

One upstate New York file opened in 1980 and involving an estate valued at
$150,000 six years into the guardianship contained this notation- “This file made up
11-20-86—original file seems to be missing.” Among the missing material was infor-
mation on the sale of the warc's propert; and the initial size of the estate.

In 1982, a special grand ,'ry in Miami found a 92-year-old woman without rela-
tives or friends who was living “in squalor in an adult congregate living facility
since closed for its intolerable living conditions.”

The woman had a bank account of $150,000, and her guardian was the owner of
the adult home, in violation of Florida law, the grand jury said in its report. The
guardian hadn’t filed a report on the ward for two years.

“The thing that scares the hell out of me,” said Frank Repensek, executive direc-
tor of The Guardianship Program of Dade County, a Miami, Fla, non-profit group,
“is that people are acting as guardian without any kind of supervision.”
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Said Linda Weeks, a guardianship expert of the Florida Bar Association Disability
Committee: “There’s the way it should be, and there’s the way it is . . . the way you
can get away with.”

AP reporters found cases of questionable spending, usually approved by judges
who routinely sign guardianship ; avers crossing their desk without audit or investi-
gation.

M -t statutes require that thc smoney in a ward’s estate be spent for the benefit of
the urd. Yet the guardian of a Kansas World War I veteran, for example, ran
th. +h $112,000 in a little more than a year, paying for a car and car repairs for a
relatsy  spending $1,800 on a hotel stay in San Francisco and loaning $2,000 to a
relative who puilt kitchen cabinets.

The Veterans Administration challenged that case, and after a judge investigated,
the guardian was removed in 1981 and the man restored to competency. The money
was never repaid.

Payments to car dealurs were found in files in Sout Carolina and Texas, even
though wards are stripped of driving privileges. Vacations for guardians were paid
for by wards’ estates in several files, and guardians at times made gifts to them-
selves of wards' money.

Some observers said more guardians are justifving gifts and lavish spending be-
cause they wilf likely inherit the money anyway. Some files even include notes from
guardians justifying some spending as a way to avoid inheritance taxes. More than
4 percent of the files studied included gifts.

“We haven’t been able to convince them (judges) that some of these dear sons and
daughters don’t have the best interests of their old gray-haired mcthers and fathers
gt Il1ealrt," said Jim West, a legal aide attorney in Oklahoma who specializes in el-

erly law.

Some judges contend cases of abuse and neglect are isolated, that the system runs
well - -cept for a few bad apples. Some, like Denver Probate Judge Field Bentor, say
budget -estraints limit how much oversight a court can provide.

“We only require (financial) reports on guardianship cases, and I'm scared about
that. That's not to des.igrate (the importance of) a person’s living condition, but I've
got to choose,” Benton said.

In Pennsylvania, where the presumption of good faith is woven so tightly inte the
system that even annual financial accountings are optional, the counsel for the Leg-
islature’s Joint State Government Commission challenges the idea of formal safe-

“Even with the scoundre’~. the system werks remarkably well,” said William
Nast. “We wouldn’t want to sex .hat changed. If you had a guardian guarding the
guardian, who's going to guard the guardian guarding the guardian?”

Yet others question how, if so many cases get so little supervision, judges have
any idea of what’s going on with their wards.

“I think it needs closer monitoring—even our guardians feel that way,”’ said
Cathy Kimbrel, elderly services administrator in Fort Lauderdale, Fla., and organiz-
er of a volunteer guardianship program.

California’s tough system of court investigators has caught conservators using
estate money to start businesses and pay for personal car insurance, and even phys-
ically abusing elderly wards.

“I'shudder to think what v-e’d do without them,” Fresno County Superior Court
Judge Eugene W. Krum said of the investigators.

Court officials point to the requirement that guardians be bonded as a safeguard
against theft or misuse of a ward’s money. Still, the AP fcund that in 31 percent of
the cases the bond premium came from the ward’s estate.

The bonds themselves seem to offer little insurance against wrongdoing.

Dan Kirby, corporate counsel for Western Surety Co., a Sioux Falls, S.D., firm
that has written 6.5 million guardianshio bonds in the last three years, said his firm
has a 20 percent loss rate on such bonds.

“Our industry has found in recent years all guardians are having more trcuble
ke%ping their hands off th.e money of the people they are supposed to protect,” he
said.

Kirby said attempts to recover missiny money are usually futile.

“We «ither can't find the guardian or, when we do, they are borke,” he said.

For Minnie Monoff, now back home raising chickens in Greeley, receiving Meals
on V'heels and visits from friends and neighbors, ihe feeling of being locked in by a
system thet wouldn’t listen to her was ternfying.

The court order removing her from her home was signed only a few hours before
the judge received a letter from her sisters opposing the guardianship. Her pleas to
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be restored to competency and released from the guardianship were ignored until a
elderly affairs worker questioned her confinement.

“Like a criminal—that’s the way thi{ treated me, and that’s the way I felt,” she
said. “I don’t trust these courts. . . . How can one person help yourself when you
geta fa% like that against you?”

Lydia Cunningham, the friend who became her guardian, said she filed the emer-
gency petition to place Mrs. Monoff in a nursing home because her ward locked her-
self in her house and refused to come out. M s. Monoff ssid she did that because of
her anger at Mrs. Cunnigham over the guardianship.

“I'll never help anybody again,” said Mrs. Cunningham. “I've helped other Eeorle,
too, but I don’t do nothing no more. That's the last time, and it will stay the last
time.”

The court-appointed Jawyer, Herman Loepp, the part-time Anderson County attor-
ney, said he believed Mrs. Cunningham'’s petition and, considering the drought and
heat of the 1984 summer, saw no need to talk with Mrs. Monoff,

“I tried to do what was best for the person,” Loepp said. “Is it better to be out
there in 100-degree days? You don’t know how well the person is taking care of her-
self, and yuir've got this verified petition that she’s not.”

Mrs. Monoff's case, Loepp said, “just won’t die. You try to do what you tt .k is
right, and the lady that you tried your best to help thinks you tried to st b her in
the back. All I can say is { never tried to do that. I tried to represent her the best
that I could and I still think I did her a hell of a job.”

To Mrs. Monoff, the ease with which she was confined to a nursing home raises a
frightening warning to other senior citizens.

There's not many able to fight like me. A lot of people would just take it and
say, ‘Well, I can’t do anything about it,”” she said. “I wouldn’t want anybody to go
through what I went through.”

. . L] . - . .

CALIPORNIA COURT INVESTIGATORS: BACKBONE OF THE CONSERVATORSHIP SYSTEM

(By Laura Castaneda and George Garties, Associated Press Writers)

SAN Francisco.—In San Bernardino, a woman was removed as conservator for
her mother after she allegedly used most of a $55,000 estate to start her own travel
business, which failed.

In San Francisco, the petition of a man who sought to become conservawor .or his
mother was den’ed aiter testimony that he beat his aunt and his mother with news-

papers.

thh cases were uncovered by court investigators, men and women whose exper-
tise ranges from peychology to gerontology, some were even trained as ministers.
Mandated by the state in 1977 and unique to California, they are the backbone of
the state’s conservatorship system.

“I shudder to think what we'd do without them,” said Fresno County Superior
Court Judge Frgene W. Krum.

With: a conservatorship, court-appointed legal guerdians decide how their wards’
nllloney should be handled, where they will live and even how doctors will treat
them.

Court investigators act as the eyes and ears of the judge, visiting a)l proposed
wards who will not appear in court and advising them of' their legal rights, checking
on all wards periodically and investigating allegations of fraud and abuse.

Each estate is charged for every investization, with this year’s fees set at $154,
but the fees are collected only when the conservatorship ends. If the estate has been
degvl}:ated, no fee is collected.

ere are about 115 investigators in the state’s 52 ¢ inties, and the most recent
figures available show 22,665 investigations were conducted in fiscal year 1984-85.

The mere existence of the office probably serves as a deterrent to the more bla-
tant abuse and stealing found i~ some states. But because each county runs its own
P m, there are wide variauons in the amount of time spent on each investigtion
and the quality of reports produced.

And that can lead to inconsistencies slipping by court investigators for years
before detection. In San Diego, for example, attorney Robert Kronemyer was con-
victed of grand theft and perjury for taking money from a ward’s estate. Discrepan-
cies in several annual accountings were not detected until after the ward's death.

One year after a conservatorship has been established, and every two years there-
after, a review is required to assess whether the ward’s rights are being pro
and if the conservatorship is still needed.

Q o
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Spot checks by the AP of 70 case files found none in which that requirement was |
not met.

Effective last January, court investiggtors were given another responsibility that
could significantly boost their caseloads. Unless waived by the judge, they are re-
suired to investigate guardianships, or conservatorships invelving minors.

GuarDpiaNsHIPS Topay HAVE Much IN CoMMON WiTH MEDIEVAL LAws

(By Lawrence Kilman, Associated Press Writer)

Dover, Der.—Mary King, 21 years old, owner of 250 acres of land, was accused of
being a lunatic.

Her story, spelled out on yellow, ancient parchment, has been repeated countless
times. The papers say Mar[\: King “hath been so far deprived of her reason and un-
derstanding that she is thereby rendered altogether unfit and unacceptable by
reason of her lunacy to govern herself or her estate.”

Today, she is history. Her “Commission of Lunacy” papers are buried in dusty
boxes in the state archives here. But the process by which she was accused and the
court that declared her a lunatic live today.

The accuser was her brother, Henry King, who went to Delaware’s Chancery
Court to argue that his sister was incompetent. He asked to manage her estate.

The date was June 16, 1802. The U.S. Constitution was 15 years old. Thomas Jef-
ferson was president. And in Delaware, the first state to ratify the Constitution, one
of the country’s earliest cases of guardianship was unfolding.

The language and some procedures are different, but the case has much in
common with modern guardianship proceedings.

In Mary King’s case, Sheriff Kendal Batson chose “12 good and lawful men” who
met at Henry King’s house in North West Fork for an “inquisition.” Two neighbors
testified that Mary King had been acting crazy for about three years.

The jury agreed, and Henry King was put in charge of his sister’s estate. Foraver
after, the court referred to the woman as “Mary King the Lunatic.”

Today, terms such as “idiot” and “lunatic” have been replaced by “incomretent”
and “infirm” in guardianship laws; a judge, not a jury, decides such cases, and doc-
tors’ affidavits replaced the testimony of neighbors.

But if Henry were able to petition the court today, he would do it in much the
same way he did 185 years ago.

In fact, the roots of modern guardianship law go back to medieval England. In
fuedal times, when landholders were forced to make payments to the king, a mecha-
nism was needed to keep the money flowirg if the iandholder went mad. Someone
was appointed to manage the property, an< guardianships were born.

“It had an economic motive, not for the benefit of the ward, but for someone
else,” gaid John J. Regan, a professor at Hofstra Law School in Hempstead, N.Y.,
and an expert on guardianship history.

When feudal times ended, and money no longer wert to the king, the role of
guardians changed. They continued to manage the affairs of “lunatics,” but only so
those persons would not be victimized by others.

“An element of benevolence was introduced,” said Regan. “The guardianship was
administered through the Chancery Court, the so-called conscience of the king, who
looked out for the disabled of society. That function is carried over in American
common law and into the courts.”

Maurice Hartnett III, a vice chancellor in the very court system that declared
Maw King a lunatic 185 years ago, had an ancestor that suffered the same fate.

“What I was told was that he had a stroke in 1870 and couldn’t speak,” said Hart-
nett. “Having him declared a lunatic was the only way to have someone take hold
of his property. He was in business and had a lot of land. He was a fairly wealthy
person. So, forever, the records of the court show this man was declared a lunatic
when all he had was a stroke.”

It was the wealth of Hartnett’s ancestor that made a “Commission of Lunacy”
g;oceeding necessary, and the notion of money has always been a motivating factor

hind guardianship laws.

"‘The one critical factor to get a guardian in olden days, there had to be assets,”
said Regan. “If there wasn't any assets, nobody cared.”

Today, guardianship law is more benevolent, but most guardianships are still
formed to protect the wealth of the incompetent person.
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CoMPUTER DATABASE ANALYZED GUARDIAN FiLES

(By Fred Bayles and Scott McCartney, Associated Press Writers)

Standardized reports on more than 2,200 court cases from across the country
dating back to 1980 were analyzed by a computer database developed by The Associ-
ated Press for its study of guardianship of the elderly.

The research yielded a portrait of the nation’s elderly wards and guardians, as
well as court procedures.

Here is a sampling of the results.

The average age of the wards was 79. About 67 percent were female, 35 percent
lived in their own home before guardianship, 33 percent were moved during guard-
ianship and 64 percent were placed in nursing homes at some point as a ward.

About 87 percent were given some sort of notice about the impending guardian-
ship, but 44 percent went through the court process without legal representation.

About three-%ggrters had hearings; only 8 percent of the files indicated the elder-
ly é)erson atten the hearing. Judges approved 97 pe1 ‘ent of the petitions.

ixty-six percent of the cases had statements from .t least one doctor; 34 percent
were approved without any doctor’s opinion.

When causes of incompetence were listed, the leading reasons were:

19 percent inability to care for self or finances.

16 percent senility or dementia.

11 percent organic or chronic brain syndrome.

8 percent old age or advanced age.

8 percent mental iliness.

6 percent stroke.

2 percent Alzheimer's disease.

1 percent forgetfulness.

1 percent alcoholism.

Only 16 percent of the files contained reports on the condition of wards after
guardianships were granted. In 48 percent of the files, annual accountings of money
were missing.

Two-thirds of the guardians had to post bonds, but bond premiums were charged
to the wards’ estates in alniost one-third of the cases.

The wards entered the system with an average estate value of $97,551. By the
time the guardianships ended, after 3.4 years after being opened, an average of
$12,000 had been spent from the estate. In those files where the guardians had indi-
cated they had been paid for their services, the average annual fee was $1,224.

Four percent of the files showed gifts paid for by the estate; 11 percent of the es-
tates were depleted during guardianship.

Forty-five percent of the files were formally closed, usually because of the death
of the ward. Thirteen percent had nothing in the file but the opening of the x
guardianship.

L] . L L4 L L] .

ParT IV: PuBLic GUARDIANS STRUGGLE T0 KEEP PACE

EpiTor’s NotE.—Middle class or poor, they are alone and may need a guardian.
Who will help? States have answered with a relatively new idea: the public guardi-
an. The fourth part of a six-day series, “Guardians of the Elderly: An Ailing
System,” explores how these government officials cope.

(By Fred Bayles and Scott McCartney, Associated Press Writers)

Los AnGEeLEs.—Five social workers in the public guardian’s office here control the
lives of 1,000 elderly people. The office also controls $200 million in assets and has
run a hardware store, a plant nursery and an oil drilling operation owned by its

wards.

It is the largest and one of the oldest public guardianship offices in the country,
and its critics say it now turns away cases and favors monied wards over the indi-
gent.

Both criticisms are true {0 some extent, the public guardian says. His office is
swamped, and his budget is constantly under threat.

“We don’t want any more. We have too many,” said Gordon Treherne, the Los
Angeles public guardian. “Everyone thinks we szould expand and we're not. We're
retrenching.”

And it'siappening all across the country.

Q
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Faced with a crush of elderly who either outlive their money or live far from
family, states are setting up—and loading up—public guardians as a catchall for
those who have no one else.

While numbers remain unclear, an Associated Press study of more than 2,200
guardianship cases around the countr <hows that 23 percent of the 300,000 to
400,000 people under guardianship may wrds of public guardians.

The public guardians take direct contro1 of the lives of old people and make the
decisions any guardian makes—where the ward will live, whether to pull the plug
on hfe-support systems, how much money is spent on groceries.

“Public guardianship is brand-new by government definition,” said James Scan-
nell, the public guardian in San Francisco. “We're in our infancy. We're really just
evolving now to meet the needs of the community.”

Meeting those needs is becoming increasingly difficult In Phoenix, caseworkers
have time to visit their wards only four times a year Tennessee’s new public guard-
ian's office took in 37 people in the first two months and expects to reach 300 in the
first year.

Thirty-two states have some form of public guardianship, and almost all are find-
ing big problems that are getting worse.

Some public guardians have been indicted, others criticized for neglecting wards
or “warehousing” them in nursing homes.

In California, a grand jury blamed the Santa Clara County public guardian’s
office for the 1985 starvation death of 79-year-old John Nagle. The office hadn’t seen
the ward in two years. The grand jury’s report helped establish new guidelines for
the office.

The public guardian for Du Page County, I11., pleaded guilty to charges of official
misconduct and theft last year after he was accused of investing wards’ money for
his own benefit. He was ordered to repay $12,600.

John M. Hartman, a former, Bay County, Mich., public guardian, admitted in
1985 that he embezzled $129,506 from some of his 75 wards. He was sentenced to
five years in prison.

Las Vegas’' public guardian, Jared Shafer, has drawn fire for making real estate
{’nvestments with partners in the law firm he chose to handle most of his office’s

usiness.

In North Dakota, wards are placed in the hands of part-time public administra-
tors, appointed officials with no training, staff or money to care for their charges. In
one case, a public administrator put two wards in the care of a friend who charged
each estate $2,000 a month for room and board.

“When you don’t have the appropriate staff, you get into these binds,” said Ver
dine Dunham, president of the California Association of Public Administrators.
“Sometimes 1 wake up in the middle of the night . . . (worried) that I haven’t done
something that will come back to haunt me.”

Added Phoenix putlic guardian Dean Trebesch: “There’s more realization now
that the power that goes with guardianship is so awesome and the loss of rights so
awesome that we'd better make darn sure we do it right.”

While some social service professionals hail the care and services provided by
fpublic guardians, other experts point to the problems of handling so many with so
ew.

In Phoenix, for example, so many are now under the umbrella of the public
guardian that caseworkers handle 75 wards apiece. San Francisco has 315 wards
and two caseworkers Alameda County, Calif,, which includes the city of Oakland,
has frozen its caseload at 450 with just three caseworkers. Alaska'’s six public guard-
ians handle 280 cases. Four guardianship officers in Kentucky have an average case
load of 150 each.

In Portland, Ore., five people handle 180 wards with a $180,000 annual budget.
“We're stretched thin.” said Jeff Brandon, deputy public guardian. “There’s prob-
?bly 500 cases that are not even sent here, because they figure they'll get a ‘no’
rom us.”

In Los Angeles, the case load breaks down to more than 200 wards per worker.

“The reality is with those case loads we’re not getting out there very often,” Tre-
harne said.

Few guidelines exist for running public guardianship offices, but some experts
have suggested limits.

“The public guardian must be adequately staffed and funded to the extent that no
office is responsible for more than 500 wards, and each professional in the office is
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responsible for no more than 30 wards,” said Winsor Schmidt, a guardianship
expert and law professor at Memphis State University.

Ir its year-long investigation into guardianship of the elderly, the AP found the
push to public guardianship is due in part to a lack of private guardians, including
family members, willing to take on non-paying or low-paying cases.

Needing someone to arthorize medical procedures, guarantee payment, sign hospi-
tal discharge papers, pay monthly bills rr even recover money lost to swindlers,
many agencies and social workers are loo' .ng for a place to turn.

One survey obtained by the AP in Massachusetts, where there is no public guardi-
an, showed that 94 percent of the state’s hospitals reported “experiencing guardian-
ship problems with patients, the largest being the lack of potential guardians.”

Without a public guardianship program the mentally ill, some of them etderly,
who have been declared incompetent have no one to speak for them. In Pennsylva-
nia, it is estimated 5,000 to 6,000 mentally ill people have been declared incompe-
tent since 1979, and half have been released from institution-.

“It’s a mess. These people are in no-man’s land. No one is protecting them,” said
Edward Carey, a member cf the Pennsylvania bar association’s subcommittee on the
elderly and infirmed.

Yet some oppose the idea of public guardianship.

Lawrence Frolik, a law professor at the University of Pittsburgh, sees it as an-
other layer of bureaucracy. “The lusi thing you want is a state office whose exist-
ence depends upon taking away the rights of others,” Frolik said.

Terry Roth, a consultant to the Pennsylvania Association of Retarded Citizens,
fears a return to institutionalization of the mentally ill.

“As soon as you create a public guardianship, you’re going to have someone filing
against every bag lady out there,” he said.

In some places that do have public guardianship, officials have begun cutting
budgets, asking the public guardians to become more self-sufficient through fees
charged to the wards’ accounts.

In Los Angeles, income from fees was supplemented last year with $2.5 million
from county tax coffers for a tot«l budget of $9 million. This year the county com-
missioners cut that $2.5 million to less than $1 millivn.

In the last nine years, county support has fallen from 67 percent of Treharne’s
budget to less than 15 percent. About 85 percent of Treharne’s cases are indigent.

“We do want some big caces (large estates to which fees could be charged) our-
selves, but we don’t hustle them,” he said.

Treharne’s office has been criticized by a public interest group claiming too many
people have been moved out of their homes and routed to institutions. Of 1,000 el-
derly wards (the office is responsible for 2,200 people, half of them mentally ilD),
only 50 are maintained in their homes.

Florida, which has a huge elderly population, only this year launched pilot publi-
guardianship programs in two counties.

Ten years ago a count by Florida’s Office of Aging and Adult Services found that
2,700 people, 63 percent of them older than 60, needed guardians. About 1,000 of
them had already been found incompetent in court. Today the figure is believed to
have doubled.

The three-person operation in Fort Lauderdale will fill its 40 spaces by October,
its 10th month of operation, public guardian Lisa Goldstein sz:2.

“It took 10 years of resistance and I still get told all the time, “We don’t need
you,’” Ms. Goldstein said. “If we don’t get an increase in staff we will not be able to
accept penple. To me, it would be a crime if the state opened the floodgates and
closed them without fully realizir 4 the potential of the problem.”

Public guardians agree that as the population ages, as people live longer and as
hospitals and nursing homes require more guardianships, there will be even greater
strains on public guardians.

“I think we provide a needed service,” said Shafer, the Las Vegas public guardi-
an. “But as our senior population grows, it's gonna get worse.”

In San Francisco, the puolic guaidian has begun diverting people from gnardian-
ship by establishing payment programs and arranging for sales contracts that allow
the elderly to remain in their fwmes until death.

Said Scannell, “Alternatives to conservatorship (guardianship) is really where the
emphasis should be.”

* * L] * * * *
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EvperLy CoN VicriM: “I Dipn't KNow AN Orber Person NEebDeD ProTsction”

(By Dan Day, Associated Press Writer)

OManA, NeB.—Homer Kamar sat on a dinette chair in his tidy high-rise apart-
ment and said he was living in paradise.

Kamar, an 80-yea.-old retired Army medic, used to live in tattered clothes in a
cluttered trailer home where no one cared for him but himself—not very well, by
his own admission.

“I hadn’t changed the bed sheets in over six months and the toilet froze up,”
Kamar said.

“I didn’t know an older person needed protection from anyt 1ing.”

But Kamar did need protection—from a con scheme that dr :ined $14,000 from his
bank account on a single day in 1983.

He didn’t want to discuss the details but said he was bilked by two men who
showed up at his dcor, took him to his bank, persuaded him to make two $7,000
withdrawals, then vanished.

He never saw the money again.

“I was a simpleton,” Kamar said ruefully. “I didn't know anything about econom-
ic robbery.”

Kamar went to the police, who couldn’t find the thieves. The police referred his
case to a2 social services agency. which then contacted Volunteers Intervening for
Equity, = organization of senior citizens who volunteer to help others.

Through VIE, Kamar met G.D. “Jerry” Kaufman, the man he now jokingly but
affectionately calls “father.”

“Out of the shadows, out of the darkness, he all of a sudden appeared,” Kamar
said with a grin as he pointed to Kaufman, a 67-year-old former Union Pacific Rail-
road manager who is Kamar’s court-appointed conservator.

Kaufma~ is one of 25 VIE volunteers who are conservators for 46 elderly people
in Omaha. The conservators, appointed to oversee the protected individuals’' mc ey,
are trained in the requirements of state law.

Executive Director Sandra Gaube said VIE doec not seek out cases but only acts
on referrals, most from the Eastern Nebraska Office on Aging, the Nebraska De-
partment of Social Services and nursing homes.

VIE will only take on cases in which the person to be protected agrees to the con-
servatorship.

“Most cases are generally low-income people who have had a lot of difficulty han-
dling their finances or have had a lot of health problems.” she said. “It's such a
relief for them not to have to worry about paying their bills They know it’s being
taken care of.”

At his apartment, hamar cares for a small spider plant he’s put on a bedside
table There’s a kitchen off the living room where he cooks some of his meals. A
stereo phonograph sits in a corner of the living room, where he watches television
gii '(} ricliner The dinette table is covered with a bright red-and-white checked ta-

ecloth.

A housekeeper cleans Kamar's apartment regularly, and Kaufman said he talks
to Kamar by phone at Jeast once a week and sees him often.

“The benefits you get out of it are really tremendous,” Kaufman said. “You devel-
op kind of an attachment.”

Kamar can't forget the change in his life

“I began to feel almost human when I got furniture,” he said “I didn’t have those
lg)arag.e rags for sheets anymore. I thought I'd gone to heaven. I'd never known such

appiness.
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InsTiTUTIONALIZED 'WOMAN ON HER OwN ArTER HALF-CENTURY

(By Wendy Mitman, Associated Press Writer)

Concorn, N.H—When she was very young, Claire tried to run away from the
State institution where she was abandoned as a blind, deaf and mentally retarded
child. More than 50 years later, she has finally escaped.

She can come and go as she pleases and, with murky blue-green eyes that now
can see, she decorates her own apartment with sky-blue curtains and watches the
stars at night.
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Her restored vision and life on her owi are the gifts of a guardian ar d care-givers
who took her to an eye doctor and realized Claire had never needed to call an inst1-
tution home.

Claire, who did not war* her real name published, spent more than half a century
in the Laconia State School Deaf, legally blind, unable to communicate clearly with
her family or those around her, she was committed after her family split up.

“Society at that time dictated to families with children who were very handi-
capped that they were appropriately abandoned in institutions,” said Stephanie
Krenn, Claire’s guardian with the state Office of Public Guardian.

Krenn doubts that Claire ever was retarded, but her inability to communicate pi-
geonholed her.

Claire, who doesn’t know her actual age but is in her 60s, doesnt like dwelling on
her past, but when she does talk about 1t, signing through an interpreter, her hands
move quickly as unpleasant memories spill from her.

“I was at school since I was small,”” Claire signed. “I I'ved at Laconia school whea
I was very little and I hated it. I even ran away, a long time ago. . . . Security had
to look for me. I took a boat and I untied the rope . . . I rowed out in the boat.
They couldn’t find me I was c:ying. And I was aimost blind—I couldn’t see ”

Claire's life began to chunge before she knew it when the state Supreme Court
ruled in 1979 that New F{fampshire had to provide guardians for residents at state
institutions. In 1982, Claire became a ward of the Office of Public Guardian.

Her first freedom from the state school came wher. she moved to a group home in
1983, part of a deinstitutionalization initiative.

A second profound change was in the offing. Shortly after the guardianship
began, Krenn and Claire’s caseworkers took her to an opthalmologist who deter-
mined that cataract surgery and cornea implants might restore her sight.

Part of the procedure was experimental and Krenn needed the court’s approval.
The judge and lawyers used an interpreter to explain the surgery.

“She was scared, but she wanted to do it,” Krenn said. A day after the operation
on the first eye in 1984, “‘she v:as able to look at one of her care providers and say,
‘Your sweater is blue! It was wonderful.”

“I can see everything now,” Claire said. “I can see much better.”

The next step was leaving the group home, where, Krenn said, Claire was out of
place and more dependent than necessary.

“Her true peer group is not the retarded and it never has been. Her true peer
group is deaf people,” Krenn said.

In May, Claire moved into ar apartment In her wiliful way. she declined to have
anyone stay with her the first night, Krenn said.

er walls are adorned with framed jigsaw puzzles of animals and the cover of a
Boston Globe Magazine showing a woman signing. Her bird chirps in 1ts cage in her
bedroum. The place is spotless—Claire cleans and cooks for herself.

A ringing doorbell or telephone sets off strobe lights The phone is specially adapt-
ed to let Claire send and receive typed messages.

Her television can pick up programs captioned for the deaf.

She enjoys visiting friends, shopping, picnicking and swimming.

. “T'"e been to the mountains and I like to see the stars, see them all white when I
ook 1n the sky,” Claire said.

Medicaid, Medicare and the state help Claire pay for her apartment and the ~ase-
workers who assist her in making the transition to living alone.

Although convinced Claire needed a guardian to help her get the gervices she de-
served, Krenn believes Claire now can make everyday decisions.

“Do I think that now, since she’s settled . . . it's time to petition to return those
responsibilities and freedoms to her?”” Krenn asked. “Yes, I do.”

. E] * * E] . »

VETERANS ADMINISTRATON WATCHES Over 124,000 WaRDS

(By George Esper, AP Special Correspond- .-t)

FaLL River, Mass.—He is a pathetic man, a Vietnam war hero who stood in the
line of fire tv save his buddies more than 20 years ago and came home unable to
distinguish between his Army comme-idation medal and the G I. Joe military toys
he spends his money on today.

At age 44, he has been w recluse in his mother's home, only recently beginning to
venture outside his room. She has taken of him for 21 years even though he some-
times threatens her when he has flashbacks of the Viet Cong She has been keeping
his medal because he would throw it away.
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He is one of the Veterans Administration’s 124,000 wards, the incompetent, the
physically disabled, the frightened and the forgotten, the shells of what they once
were, controlled by medication that keeps them calm. Some have stayed in mental
hospitals for up to 20 years, others live in sma!l rooms or nursing homes. Some have
es ates in the six figures.

"he VA has no judicial powers. But it serves as a watchdog for the state courts to
ensure that benefits to incompetent and disabled veterans and their dependents are
used for their welfare and that their legal custodians, just a step below guardians,
do not take advantage of them. About 60 percent of the VA wards are veterans, the
rest are their widows and children.

“The state court system can enact penalties against a fiduciary for mishandling
funds. The VA cannot do that,” said William Saliski, who helps run the VA’s bene-
fits program in Washington. “Most State courts do not have the capabilities to con-
tinually monitor the management of an incompetent's estate. That's what we do.”

To do this, an army of 260 VA field examiners is on the road five days a waek
visiting the wards and their custodians. They look at the conditions of the homes in
whicl. they live, investigate whether they are fed nnd clothed properly and check
that they are given enough spending money for wliat they can handle.

Back in the regional offices, 110 auditors called estate analysts make sure that
custodians and guardians who are required to do so file annual financial statements.
Then the auditors go *hrough them looking at each expenditure. Once the VA ap-
proves an accounting, the probate court generally follows suit.

Field examiners are required to make an initial visit, then a second one within a
year. After that, they are required to visit wards within every five years depending
on the amount of benefits they receive and other circumstances. But the field exam-
iners usually don’t wait that long.

One of them, Bill Gaudreau, a 52-year-old white-haired attorney who works out of
the Providence, B.I, regional office covering southeastern Massachusetts, has logged
nearly a haif-million miles in 17 years on the job. Gaudreau says iie generally sees
his wards every 2 to 3 j ars.

One day recently he stopped by the Vietnam war hero’s house, accompanied by a
reporter who was permitted to go along on the condition the veteran’s name not be
used. The veteran had just returned from the store with a can of motor oil even
though he doesn’t have a car.

“Why are you buying motor 0il?”’ Gaudreau asked him, wanting to know how he
was handling his spending money.

“I don’t need it,” the veteran yelled.

“Do you receive spending monr:y?”

“Five dollars (a day).”

“What do you do with it?”

“I. . .buy soda and cigarettes.”

“Any objection to your mother handling your benefits?”

"My mother should handle them because my father ain’t here anymore.”

The veteran has a 100 percent service connected disability and receives the maxi-
mum benefit of $1,355 which is paid *o his mother. his custodian.

Gaudreau questioned his mother 't now this money is spent, about his medica-

tion and what he does all day. ¥ ? her about an expenditure of more than
$500 for new furniture, sonr> o” accidentally burned with his cigarettes.
His mother said he spends $400 igarettes, usually takes a few puffs and
puts them out.

“Do you have a savings accour: a?” Gaudreau asked the mother. “May 1

see the account?”

The mother has saved more than $20,000 for hira.

“My son will be taken care of it something happens to me,” she said.

“Guardianship is the last approach we take,” Gaudreau said after the visit in ex-
plaining why the mother was designated legal custodian, which does not require
court approval. “Some people consider it a stigma. We prefer to take the least cum-
bersome approach.”

Gaudreau files a report that is followed up by a colleague, Rita Allen, whose offi-
cial title is estate analyst bu* who is surrogate mother to many veterans.

Mrs. Allen finds her vigilance rewarding. She recalls one veteran telephoning her
to say * had lit a candle for her at a shrine
" ::That vrings tears to your eyes,” she said “That makes you feel like it’s all worth
it.
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Pustic GUARDIAN PATRICK MURPHY: “SCOURGE OF THE BUREAUCRATS”

(Ly Sharon Cohen, Associated Press Writer)

CHicaGo.—It was the start of Christmas season when attorney Patrick Murphy
entered court, trailed by two frail, white-haired old women. They had come there for
a simple reason: freedom.

The women were broke, and the state had agreed to pay for a nursing home. But
Murphy, their guardian, had said he’d keep the women at their apartments if the
state gave him part of what it would pay for nursing home costs.

The state had refused, so Murphy found himself in court. The Cook County public
guardian argued the women should be allowed as much freedom as possible.

If not, he warned, “on Christmas Eve, we’re going to take them out of their homes
and put them in a nursing home. I think the governor and the attorney general
should come down in limousines and take them there.”

Murphy nrevailed. The women remained at home.

This is Murphy’s law: an aggressive argument, an emotional appeal, a keen sense
of what plays in the press and, inevitably, confrontation with the bureaucrats.

In this 1981 case, Murphy notified the news media in advance, waited until the
holidays to go to court and even brought along another elderly ward who had noth-
ing to do with the case, but was a good talker and dazzled reporters. “She was there
for the charm” he said.

Murphy’s not surprised ke got his way. “Puliiicians and bureaucrats are much
mgcxl-e worried about an adverse word in the press than million-dollar lawsuits,” he
said.

But Marphy has also sued at least a dozen city, county, state or federal agencies,
the governor who appointed him and the judge who re-appointed him and made his
post full-time this year.

“He’s really the scou., "2 of the bureaucrats,” said Circuit Judge Joseph Schneider.
“He has the capacity to go for the jugular when it's appropriate.”

Murphy “utili» . the press to put the spotlight on deficiencies in the system,”
Schneider added. “It mobilizes the shame and embarrassment of the bureaucrats.”

“He’s the Illinois Ralph Nader,” said former law partner Jerome Goldberg. “None
of them (government agencies) like him. He’s not really part of the establishment.
He's not a person who can be bought off with favoritism or praise.”

As public guardian in the nation’s largest court system, the 48-year-old Murphy
supervises an office of 80 people, including 30 lawyers, social workers, bookkeepers
and others repsonsible for managing the affairs of people who need help and cannot
care for themselves.

About half of Murphy’s job is devoted to neglected, abused or dependent juveniles;
the other half is elderly people. The two groups, he said, are very different.

“With juveniles you always have the feeling maybe you can do something,” he
said. With the elderly, “you’re dealing with people on their way out. All you can do
is try to make their lives a little more comfortable.”

Murphy is responsible for some 300 elderly wards with aseets of about $9 million.
More than half have family, he said.

The Cook County public guardian’s office is legally restricted to handling adults
whose assets are $25,000 or more. A state agency handles the others.

Murphy came to his job in 1978 when Gov. James Thompson asked him to investi-
gate the office. Murphy said there were allegations his predecessor was taking prop-
ertsy from wards. The governor fired her, but she wasn't indicted.

ince he took over, two of Murphy's employees have been caught stealing from
wards. Both were firad and the money was paid back.

Murphy’s wards are referrals from police, neighbors, hospitals or social service
ggencies. Some need help with daily tasks, but for others, such as those in comas,

urphy makes agonizing life-and-death medical decisions.

Still others are victims of scams.

There was the case of the disoriente” woman who discovered her husband dead i
bed and went to tell neighbors.

The neighbors, a man and woman, got a lawyer to prepare a will for her, signing
away her money to them, and the two also got access to her banking account,
Murphy said.

“By the time it was all over,” he said, “they :.ave all her money (about $30,000).
She has none. They locked her in her apartment.”

The two testified at a civil trial that the woman agreed to loan them the mone
and, at the time, she was competent. The elderly woman couldn’t testity—she didn't
understand the court’s request to raise her right hand.
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A judge found the two uefrauded her. In a separate proceeding, they pleaded
guilty to criminal charges, and the money was returned.

Murphy contends the state’s attorney’s office is reluctant to prosecute these cases.
“It’s not a real sexy problem,” he said, and it’s often difficult because the victims
are incompetent and, thus, unable to testify.

“(Convicted mass murderer John) Gacy is considered a sexy crime,” Murphy
added. “My 5-year-old kid could prosecute Gacy.”

Murphy recently wrote the governor and legislators, recommending tougher pen-
alties in these cases.

The guardian’s job is the latest public servize role for the balding and bespecta-
cled Murphy. He has served in the Peace Corns in Somalia, wrote a book on the
iuvenile justice system and headed a commission that revised the state’s mental
hzalth code in 1974.

After nearly 10 years on the job, he said, “My opinior of human nature is not
sery high. . . . We really see the slimy side of life.

“I have a very low opinion of bureaucrats, politicians and lawyers,” he said, paus-
ing as if he'd realized he might be including himself, then added, “I have excep-
tions.”

. . . . . . .

DPant V: GUARDIANGHIF ERTREFRENEURS ENTERING THE FIELD

Eprtor’s NoTE.—State and county governments are not .  only ones getting into
guardianship. It's becoming a business. The increasing elderly population provides
plenty of opportunities for acsountants, lawyers and banks to earn money as the

ardians of old people. This fifth story in a six-day series, “Guardians of the Elder-
y: An Ailing System,” looks at who is getting into the business and why.

(By Fred Bayles and Scott McCartney, Associated Press Writers)

PHoENIX, Ariz.—Charles Arnold looks out on the rest of country from this retire-
ment mecca and sees unlimited possibilities for the guardianship business.

“I think guardianship is unquestionably the future,” he says. “The business is
overwhelming and the need is dramatic.”

An attorney and former public guardian in Phoenix, Arnold is part of a new and
growing field of guardianship entrepreneurs—professionals who, for a fee, will run
the lives of old people.

Called professional guardians or fiduciaries, they take on a role once held by sons
and daughters. Thefl' earn their money by making all the decisions for their elderl
:lv.ards, including where they will live and, in some extreme cases, when they will

ie.

So promising is this field that San Diego Community College has i 'gun night
courses on how to be a professional guardian.

Their fees come from the people whose lives they control. No State yet requires a
license to hang out a shingle.

The ranks include e such as Frank Repensek, who agonizes over the medical
decisions he must make for his wards.

“‘Substituting judgment for another adult who sits there and says ! don’t want
this operatior, it's i:st miserable,” said Repensek, the executive director of the
Guardianship Program of Dade County Inc., a non-profit Miami firm.

Others define cheir role in terms of cost effectiveness, economies o scale and
botton lizes.

“It i4 basically money management,” said Alan May, a Detroit-area attorney with
400 wards. “It is basically the -wview of their financial affairs to make sure the
nursing homeo are charging them the correct amount of money, that the nursing
home is yaid, that the money is provided for their needs.”

While guardianship still is largely seen as a a family affair, a legal step taken by
children to better care for their parents, a year-long Aseociated Press study of the
nation’s guardianship systems found an increasing numver of strangers taking over
as the legal “parent” of the elderly.

In more than 2,200 files reviewed by the AP nationwide, about one-quarter of
court-appointed guardians were banks, attorneys and businesses who charge for
their services.

The investigation also detaile ' instances where private iuardians have proven
costly and, in some cases, detrin  al to their wards through avarice or ignorance:

Susan Lehmann, a Grand Rapias, Mich., professional conservator, was sentenced
to nine months in jail in 1985 for stealing $48,000 from her wards. She was accused
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of cashing wards’ Social Security checks and buying a 36,000 car for herself with
wards’ money. A presentencing report said she had told a witness she “needed the
money and they didn’t.”

A 1982 Miami grand jury report told of a lawyer who served as both attorney and
guardian and double-billed his ward’s estate to the tune of $77,000. The charges in-
cluded $1,013 for the three hours it took to buy a $200 clock for the ward.

When a Hagerstown, Md., nursing home complained in 1978 about the unpaid
bills of an elderly resident, court officials discovered her guardian, an attorney, had
failed for five years to collect rents or pay taxes on a home she owned. The ward
lost the home in a tax sale.

Court officials note that these cases are the exception. Many professional guard-
ians are dedicated, caring people who can b~lp the elderly through their remaining
years.

For some, the deeper issue is the commercialization of guardianship, a shift from
famjly caring and commitment to a business arrangement that often promotes itself
with color brochures and slide-tape presentations.

“They can provide for all their conservatees’ needs, from buying slippers or den-
tures, but they don’t provide the social contaci that is necessary,” said Janet Morris,
a Legal Services attorney in Los Angeles.

The growth in orofessional guardianship Las many causes. The movement of retir-
oes to the Sun &, where professicnal gaardi ip thri
the aged from families and friends.

Hospitals and nursing homes looking for someone to guarantee the payment of
bills for elderly patients often direct cases to private guardians when family or gov-
ernment agencies are not available.

“People will have some sort of crisis that puts them in a hospital or a nursing
home and they can’t return home. The discharge planners at the hospital have to
get them out and they come to us,” said Judith Chinello, a guardian in Glendale,
Calif., whose office receives 25 referrals a month, mostly from health care centers.

Some companies court business from hospitals and nursing homes, agreeing to
take on wards with few resources in consideration for referrals to better-off wards.

“If we can make enough to meet the payroll, we'll take on charity cases,” said
Bob Webster, deputy director of Planned Protective Services Inc., a non-profit I os
Angeles firm.

et AEF o ~f
£ thrives, has cut off many of

Some firms aim for specific markets. Ourself Conservatorship Services in Santa
Ana, Calif., avoids committing itself to wards with estates of under six figures. “We
have tried to stay with estawos of $150,000 and over,” said Judy Okonski. “We have
a policy of staying with these people until they expire.”

Professional guardianship does not come cheap. Ms. Chimello charges $65 an hour
for her time, less for duties performed by workers who may cook, clean or chauffeur
a ward. Planned Protective Services bills at $37.50 an hour for nearly all its serv-
ices, but offers them free to 42 percent of its 200 wards.

About half those charity cases are people whose estates have trickled dry, in part,
because of guardianship fees.

But the generosity of Planned Protective Services is not common. In many situa-
tions, once the money is gone, professional guardians petition the court to end their
service, leaving the wards, already declared incompetent to handle their affairs, in a
legal no-man’s land.

“The outrage about the private ones is that when the money runs out, they refer
it to the public Xuardian,” said Raymond Steinberg, who studied guardianship refer-
rals in the Los Angeles Area f:r the University of Southern California.

Repensek says he gets calls from attorneys eager to hand over wards whose funds
are exhausted to his non-profit group, which has 80 percent indigent cases.

“When the assets run out, we get the call,” Repensek said.

The AP found a file in Dallas that contained a letter to the Judge from a guardi-
an who asked to resign because “funds in the estate will diminish when preseat
fees' are paid. The guardian, an attorney, was paid and went on to resign.

At Minnesota bar association conference attended by the AP, prominent probate
attorney Milton Bix was asked by a participant if there was a need for a guardian
once a ward’s money ran out.

“No,” he said. “Never be afraid to petition the court.”

Most professional ﬁardians advise keeping a close eye on the ledger because prof-
its can be marginal May, the Detroit-area probate attcrney, said he was in the busi-
ness only because “it's a nice part of my practice. It fits.”
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“Being in the probate court all the time makes me a little bit more unique in my
cost factors,” he said, “It's more cost-effective for me.”

May said he nets $10,000 to 315,000 annually from his guardianship business. He
keeps his costs down by concentrating on wards whose day-to-day care is handled by
nursing homes. Even though the court often assigns him total responsibility for his
wards, he rarely has contact with them.

“There is very little visitation,” he said.

First of Ame.ica-Detroit, a Michigan bonk con'fvgany, also takes this business-like
approach to the management of people’s lives. The bank handles 700 conservator-
ships, the legal control of a ward’s money, through the Veteran’s Administration. It
even has a special area for these clients—off a back elevator.

“I think you can understand,” said Robert Adams, an assistant vice president.
“We have people who come in on a deily basis to pick up their money for that day.
Some of the people you think are street people are really under guardianship.”

Now the bank plans to market its services to the general public.

Adams said the company’s experience allows it to take on estates of less than
$100,000 and still make a profit.

“They can be very hard accounts to administer,” he said. “But there’s an economy
of scale and that’s what we're locking at in these smaller cases.”

Some worry that the rise Jf professional guardianship has come without reitéla-
tions and licensing. Most stz e laws place few or no conditions on who can be a

uardian; some ban nursing home empioyees and convicted felons, but few require
ckground checks. There is no state licensing of professional guardians.

“It bothers me, not as a businessman but as someone who cares what is happen-
ing, that just anyone can hang out a shingle and become a professional fiduciary,”
said Alan Bogutz, who operates Care Coordinators Inc., a Tucson, Ariz, private
guardianship firm. “I'm rot concerned about the competition, I am concerned that
some people might get hurt.”

In San Francisco, where the number of professional guardians jumped from zero
to 20 i]n one year, James Scanneanl, the city’s public guardian, fecls licensing is es-
sential.

“You have more protection from someone putting a roof on your house than you
do from someone who can put you in a nursing home,” he said. .

Others note that licensing won't be a cure-all. “You can’t legislate compassion
ar.d morality,” v.aid Ms. Chinello, although she favors licensing as a first step.

Some see a time when professional guardians will be a link in a corporate-govern-
ment system of i:ealth care corporations, insurance companies and social service
agencies that will managc the elderly.

For Arnold that means a “onestop shop” where all services—and decisions—
would be taken care of.

“I think that government is going to recognize that we haven’t found a gocd way

of dealing with old people,” he said. “We're going to need sort of total care packages
where various institutions act ~< the guardian.”

FouNDATION WoRKS T0 PATCH System's CRACKS

{By Lisa Levitt Ryckman, Associated Press Writer)

Searrie—Eleven years ago, Emory suffered a stroke that pushed him through a
hole in a system wi*" no safety net for people like him—elderly people with disabil-
ities, no family and :tle mon%y who need independence as much as they need help.

The Foundation for the Han icapFed stepped in to catch him.

The 22-year-old, private, non-profit foundation is one of tke mation’s oldest and
lergest corporate guardianship programs. It fulfills the functior Jf a public guardian
in a less bureaucratic and more personal way, helping elderly and disabled people
manage their money and lives.

“There just wasn't any other agency available to provide guardianship services to
elderly persons,” said Executive Director George Marcoe, who estimated that 400 of
the agency’s 650 guardianships involve the elderly.

Founded by the United Way and private donations, the foundation manages more
than $8 million in estates and trusts, and investments are monitored by a commit-
tee of trust officers. A volunteer netwo:k provides out.each and advocacy services,
although the agency needs volunteers for 100 more clients.

“I think they do a good job in financial aspects of the guardianships,” said attor-
ney Karen Thompson, who acts as a court investigator in guardianship cases. “I
think they would acknowledge that they don't do as well on the personal service
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end of it, of really having the time and -aff to be an advocate for the personal
needs. There’s an incredible demand for the service.”

In may cases, the foundation’s elderly ciients have few assets. Abandoned by their
families, they live alone or semi-independently on small pensions or their entitle-
ment money, such as Social Security or disability benefits At some point, either
through physical or mental disability, they have become unable to care for them-
sel}vqs. zd they are referred to the foundation by hospitals, social service agencies
or iriends.

If there is an estate, the foundation will take a fee for its work, as allowed by law.
It often is a paltry sum for the time and work involved.

“They work on nothing,” said Kathleen Moore, an attorney who has worked as a
guardian. “They do what they can, but it certainly isn’t enough. I don't fault them
because (financially) they're just not able to do more.”

In one case, for example, the foundation toock 5 percent a month to liguidate a
woman’s uninhabitable hom¢ and pay her nursing home and medical expenses—a
total annual fee of less than $150.

Forty percent of the agency’s clients are under personal guardianships, but an-
other 40 percent are involved in more limited arrangements that manage *heir
estate alone or simply make sure their bills are paid.

“We usually enter into the relationship at the level of need,” Marcoe said.
“We try not to take an’r more of the person’s individual rights than we have to”

Monitoring and advocacy are central to the foundation’s philosophy. A casework
structure was replaced two years ago by volunteers, called guardianship advocates,
who work one-on-one with clients to ensure they receive proper care.

Victoria Bozzacco, 82, a nurse, became one of the agency’s 35 advocates a year ago
by answering an ad in a weekly newspaper. Emory was one of her clients.

Communication has been an “incredible trick,” Bozzacco said. She writes down
yes-or-no questions, and Emory shakes or nods hijs head. Dispite ¢! @ barriers, they
have become comfortable together, she said. They celebrated his 8ist birthday in
May with cake and presents. She satisfies his sweet tooth with cookies and replen-
isher, his medical supplies.

Lately, E zacco had done more serious work on his behalf. The hotel where
Emory lived asked him to leave, and she spent two months wandering a bureaucrat-
ic maze to find him another home.

“If I could tell you how many social workers I've talked to, how many false
starts,” she said. “It has taken lots of time, lots of plione calls.”

She knows nothing of his past, nor he of hers. He never leaves his hotel. He has
no family or friends, and the volunteer is virtually bis only visitor.

Yet despite his isolation and frustrating disabili ,. he remains a person of great
charm and warmth, courtly and gracious.

“It’s been a learning experience to watch an elderly person whose life gets gradu-
ally smaller and whose health is not what it used to be and who lives with a lot of
frustration,” Bozzacco said.

“But it seems as if his essential self is very much intact in spite of everything,”
she said “And that’s been really a heartening thing for me to see, as I reflect what
might happen in my own life.”

NoNPROFIT FLorRIDA GROUP PROVIDES NATIONAL MODEL

{By Dan Sewell, Associated Press Writer)

Miasi—While Florida has in most ways lagged behind other large states in
caring for its rapidly increasing elderly population, it is home to a guardianship pro-
gram cited by some reform advocates as a national model.

“Guardianship is labor-intensive. It requires a lot of time and energy,” said Frank
Repensek, executive director of the Guardianshif Program of Dade County Inc. “If
ylc;u try to cut corners, the people you are intending to serve are going to be lost ir.
the process.

“If you want to be a good guardian, you have to share some of the pain,” said the
45-year-old veteran social worker, who has been involved in guardianships of the el-
derly since 1979.

James Morris, who recentl: studied 14 guardianship programs across the country
for the Superior Court of the District of Columbia, said the Dade program is unique
’l_)ecause it combines a broza range of services with a private, nonprofit corporation

ormat.
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“They're a prototype,” Mor»'s said. “The scope of service they deliver is certairly
comprehensive in nature.”

Repensek’s group of 25 sccial workers, attorneys, paralegals, accountants and seec-
retaries tend to the human, financial and legal needs of the progran's wards, who
get their checkbooks balanced, their government benefits claimed, their medical
care improved, their legal snafus straightened out and, Repensek hopes, their loneli-
ness eased.

Caseworkers try to visit each ward at least once a month, maintain frequent tele-
phone contact, send greeting cards on special occasions and make sure birthdays,
Christmas and other holidays are celebrated.

“We can’t be family,” Repensek said. “But if there is no family involved, we can
be there as a professional staffed agency that tries to be as sensitive as we can be.”

Sometimes, improved medical care ard living conditions spurred by the Guardian-
ship Program enable the wards to be restored to legal competence.

About 3 percent of the Guardianship Program’s wards, all over age 60, have been
restored to competency, said attorney Steve Hine.

“The Dade County program is considered the best one in the state,” said Elaine
New, a general counsel in Tallahassee for the state Department of Health and Re-
habilitative Services.

Other private attempts as providing guardianship services haven’t been as effec-
tive, said Ms. New, who has studied guardianships 1n Florida and elsewhere for a
decade, beginning with work as a college student.

Dade’s program has strong, influential community support, backing from probate
judges and “an intelligent and strong executive director,” she said.

Although the program includes Dade County in its title, the county provides less
than one-sixth of its $660,000 annual budget. The nonprofit organization gets other
moneys from federal grants for the elderly, the United Way of Dade County, the
Florida Bar Foundation and other private organizations.

No money comes from the state of Florida, which has done little to provide guard-
ianship services for its burgeoning elderly population.

The program also collects fees from non-indigent clients, who can be charged up
;0%75 an hour and for their own rent. They constitute about 20 percent of the case-
vad.

Since beginning as a provision of Jewish Family Services, receiving some federal
funding and growing into an independent agency in 1982, the Guardianship Pro-
gra'md:as overseen 650 wards. Its referrals usually come from state sosial workers
or judges.

“I feel better putting them in an organized program I know if there are no rela-
tives around,” Dade Circuit Judge Moie Te:.drich explained recently after placing a
101-year-old man in the Guardianship Program.

Lisa Kine Goldstein, the state’s Public Guardian in Broward County, has been
studying the Dade program with an eye toward converting her state program to the
private, nonprofit model, which would enable her to attract funds from outside
sources, along with fee-paying clients.

Repensek’s group is confined to Dade County, in which more than 20 percent of
the nearly 2 million residents are over age 60. The population inciudes 35,000 people
over the age of 70 who live alone.

Because of south Florida's transient and retiree nature, its guardianship needs
are great. A Florida international University survey this v2a7 indicated 26 7 percent
of the county’s elderly have no relatives living within 30 miles.

The lack of family and the intense nature of the urban existence are conditions
that make elderly people with slight physical or mental problems vulnerable, Re-
pensek said.

He conducted a ‘“needs assessment” this summer and concluded 2,000 to 3,000
people in the county need guardians. His program had taken almost 90 wards this
year by August, well on its way to topping the previous annual high of 113.

Referrals have jumped dramatically, Repensek said, but without additional fund-
ing, his program can’t carry more than 300 wards.

. His c;vc skers spend too much time caring for each ward to tane on a heavier load,
e said.

“Some call me deily to complain about something, or just to talk,” said casework-

er Cathy Nettleton.
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StricTLY Business GOP ActivisT Runs CONTROVERSIAL AGENCY FOR OLD FoLks

(By Mark Fritz Associated Press Writer)

DetroiT —Alan May quickly concedes what his critics call kis most serious flaw.
he has little personal contact with the huadreds of ailing, impoverished and gener-
ally unwanted elderly people whose fate he controls.

“That is not a knock. That is a truth. There is very little visitation,” said the 45-
year-old Southfield lawyer.

As guardian and conservator of people judged mentally or physically incompetent.
May can decide where his 40C wards live, how much money ti.ey get, whetner they
may marry, even whether a comatose ward should be removed from life support sys-
tems.

He is best known as a member of the Michigan Civil Service Commission, a
former chairman of the state Civil Rights Commission and an influential state Re-
publican Party activist.

But he also is essentially the guardian of last resort in Detroit’s Wayne County,
the sitate’s most populous and a place where demand for guardians far outstrips
supply.

Critics say May’s for-profit guardianship operation represents many of the weak-
nesses in the system, that it gives profit a higher priority than personal care, that it
reduces his wards old people languishing i luw-budget nursing homes—to num-
bers on a computer printout.

“I understand it’s well-organized. But its greatest deficiency may be whether any-
body sees the ward,” said J. Kay Felt, a Detroit probate lawyer.

But May said he must rely on nursing home workers and Michigan Department
of Social Services staff to monitor his wards while he concentrates on money man-
agement.

“I am in absolutely no position to eraploy social workers. The difference between
a small profit and a total loss is the difference oetween night and day,” he said.

May said the guardianship portion of his business, about 30 percent of his prac-
tice, brings in only $10,000 to $15,000 yearly. “To my knowledge no one is as heavily
involved as I am because I don’t think there’s much profit in ic,” he said.

Some Michigan DSS workers grumbled last year about the mention of May's law
firm in a memo outlining the referral process for Adult Wel} Being Services, a De-
troit agency with a contract to provide guardianship services.

Since Adult Well-Being’s capacity was limited, the July 1986 memo obtained by
the Associated Press said referrals should be made “only after all other resources
have been exhansted, such as relatives, friends, or the Jaw firm of May & May.”

Some DSS caseworkers complained that the referral was prompted by May’s April
1985 appointment to the state Civil Service Commission, which oversees state em-
ployee hiring.

On Oct. 24, a second DSS mem. insiructed staff to strike “the law firm of May &
May” from the previous directive and replace it with “various legal firms-agencies.”

May said the conZJict-of-interest complaints are unfounded.

“'I've been getting referrals from DSS since 1975, and I became a civil service com-
missioner in 1985,” he said. “I see absolutely no connection.”

May said he believes his caseload hasn't grown too large to manage. But state
guardianship records show May was delinquent 72 times in a four-month period this
year in filing court-mandated annual reports on his wards.

May disputed the figures, saying Wayne County Probate Court is merely slow to
process reports even when he files them on time. But court executive Sharon Teas-
ley said guardians aren’t listed as delinquent unless they actually are remiss.

May is often recruited by hospitals to cct as a gunardian of poor elderly people
with no family, but some hospitals say they are becoming increasingly uneasy abcut
i\)l:y’s relationship with Lawrence Charfoos, a noted medical malpractice lawyer in

troit.

Probate lawyer Stephen Kelley, who represents several hospitals, said he has ad-
vised clients not to use I fay as a guardian because May is making medical decisions
on behalf of his hospitalized wards and, at the same time, helping a laviver who
sues hospitals.

But May said his business relationship with Charfoos isn't a secret and doesn't
represent a conflict, noting rhat the stationery letterheads of each lawyer lists the
name of the other.

. . . . . . .
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ConserRVATOR CASE MADE BroaDwAY PRODUCER FEEL LikE PRISONER

(By Judie Glave, Associated Press Writer)

New York.—Broadway impresario David Merrick is krown for making fiction
come to life, something he did 66 times with such productions as “Hello Dolly” and
“42nd Street.”

But in the winter of 1983, at age 71, he found himself the unwitting star of a real-
life court drama when he suffered a debilitatii.> stroke, became embroiled in a
messy divorce and had a conservator take over fin.=cial control of his $50 million
estate.

Because his money was no longer his to spend, the court had the final say over an
array of decisions ranging from stopping the London production of “42nd Street” to
questioning the purchase of a ladder.

Far from a typical case, the credentials of the key players in the Merrick drama
could fill a Playbill.

They included palimony lawyer Marvin Mitchelson and divorce king Raoul
Felder, who arrived at court in 2 white, chauffeur-driven Rolls Royce limousine.

Add a former federal judge, Simon Rifkind; former New York Mayor Robert
Wagner; and former state Attorney General Louis Lefkowitz.

After a February 1983 court hearing where doctors, business associates and
friends tostificd that Merrick could not handlke his affairs, the court appeinted
Morton Mitosky, a Merrick business associate, to handle the estate. At the time,
Merrick supported the move.

At the same time, Merrick divorced his fourth wife, dancer Karen Prunczik, and
remarried his third wife, Etan Merrick, 42.

Ms. Prunczik opposed the conservatorship until Mitchelson handled her divorce
and helped her win a healthy settlement.

A year into the conservatorship. Mitosky asked to be removed, leaving Mrs. Mer-
rick the sole conservator.

Months later, with the help of therapists, Merrick’s condition so improved that
Mrs. Merrick asked the court to overturn the conservatorship.

But she learned that ending it was tougher than getting it started.

“It isn’t very easy to prove that you are a functioning person again, especially
since just two years before you went to great ends to prove you weren't,” she said in
a recent interview at the couple’s Manhattan brownstone.

“There was a general resistance” to letting Merrick have control of his estate
again, in part because “nobody wanted to let go of the whole machinery because it
was so lucrative.”

To date, the Merrick estate has doled out nearly $1 million in attorney fees, a
figure tlzat could easily double since some of the attorneys are still waiting for final
payment.

The vast size of the Merrick estate brought it under extraordinary juuicial scruti-

ny.

When Merrick wanted to produce ““42nd Street” in London, a judge told Mrs. Mer-
rick she could not give him $1.5 million of his own money to back the play

“He said he was an inappropriate investment,” Mrs. Merrick recalled. “Here we
had a show that was a proven property (in four years it had grossed $21 million on
Broadway) . . . and the judge told me it was illegal.”

She appealed the judge’s order but an appellate court upheld the lower court’s
temporary order.

One of the three presiding justices, however, wrote a dissenting opinion saying
that Merrick had built his estate on theatrical ventures and the court’s intervention
was akin to telling Henry Ford he cculdn’t make automobiles or John D. Rockefel-
ler to forget about the oil business.

Yet, the nrder was not overturned until Wagner, vho was appointed a guardian
ad litem to protect the interests of Merrick’s two daughters, went to London and
questioned Me,rick for the court.

“]I felt as if | were a criminal, as if I had to prove I wasn't doing anything that my
husband didn’t want,” Mrs. Merrick said.

“Their every expense was questioned,” said attorney William Goodstein, who was
hired by the Merricks to cverturn the conservatorship “They had to account for
every item on their American Express biil. They even had to account for buying a
stepladder for the basement.”

To appease the courts, Mrs. Merrick began handing in montkly, instead of yearly,
accountings, detailing how every penny of her husband’s complicated estate was
spent. “That was a costly and monumental task,” she said.
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Although the conservatorship was scheduled to end in early 1985, Mr. Merrick
went to court in December 1984 to overturn it.

Merrick, who was abgent at the first hearing, went to court in January to prove
he was capable of handling his affairs.

He gave a showstopping performance, which included a discuseion between Mer-
rick and the judge on who would win the 1985 Superbowl. Merrick predicted the
Miami Dolphins would beat the San Francisco 49ers.

Though he was wrong—San Francisco won 38-16—the judge found Merrick cape-
ble of resuming control of his estate and ended the conservatorship.

* L] . . * * .

OnE oF More Notorious CONSRRVATEES: DAVID “Son oF SAM” BERKOWITZ

(By Judie Glave, Associated Press Writer)

Nxw York.—“Son of Sam” killer David Berkowitz may be the most notorious of
the hundreds of thousands of Americans currently under care of court-appointed
guardians.

Berkowitz's 13-month reign of terror ended with his arrest in August 1977 for kill-
ing six young people and wounding seven others.

Three months later he was placed under a conservatorship on the advice of law-
yers who anticipated a deiuge of requests from authors and moviemakers eager 10
capitalize on the sensational .44-caliber killer’s story.

By October 1980 the former postal worker’s personal bank account had been fat-
tened from $1,000 to $102,000 as a result of movie and book deals, most of which
eventually fell through or failed to generate much income.

Interest from bank accounts, U.S. Treasury bills, tax refunds and Social Security
payments helped swell that figure to as much as $190,900 by early 1987, according
to court papers filed by attorney Doris Johnsen, who took over as Berkowitz's con-
servator in 1978.

Despite her efforts, it was determined last month that the money in the estate
should go to the survivors.

Conservators are empowered by the court to make financial decisions for a phys-
ically or mentally incapacitated person.

The court papers in Brooklyn on the Berkowitz conservatorship were opened to a
reporter for the first time in early September after The Associated Press successful-
ly argued that, under the state mental hygiene law, conservator files were part of
the public record.

The money was a key issue in a long court battle between attorneys for
Berkowitz's victims and Ms. Johnsen.

The lawyers argued that .he victims were entitled to the money under the state’s
1979 “Son of Sam” law, which prohibits felons from making money as a result of
their crimes. That law was passed also because of the potential for Berkowitz to
profit from selling his story; it sets up a system for compensating the victims in-
stead of allowing the money to go to the criminal.

But Ms. Johnsen argued that she was exempt from the “Son of Sam” law because
she was appointed by the court, and thzrefore was a court empioycs, and not a rep-
resentative of Berkowitz.

The state Legislature amended the “Son of Sam’ law ir. 1984 to make it clear
that conservators were included. As a resuit, a Brooklyn judge last year ordered Ms.
Johnsen to pay the Berkowitz victims $20 million.

However, the expected millions from movie and televisior deals actually added to
to only $119,433 as of June 1987. Of that, attorneys for Berkowitz and his victims
put in claims for fees totaling $120,000.

Justice Dominic Lodeto, who sits in Supreme Court in Broo¥lyn—the state’s trial
level court—dealt the attorneys a blow by denying their fees and awarding all but
$1,000 to the victims.

The most seriously injured of Berkowitz’s victims, Joanne Lomino and Robert Vio-
lante, will receive the bulk of the roney. Miss Lomirs, a paraplegic as a result of
gze;lé%\gitz's attack, will receive $46,200 and Violante, who lost his left eye, will get

The rest will share in money ranging from $600 to $8,900, according to figures set
in Lodato’s order.

. . . . . . .
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Parr IV: GLoomy OUTLOOK, BUT SOME ALTERNATIVES TO GUARDIANSHIP

Eprror’s NoTE.—As troubled as the nation’s guardianship system is today, experts
say the strains will grow far worse in the future. As the population grays, the out-
look for effective guardianship darkens. This, the final part of “Guardians of the
Elderly: An Ailing System,” looks at the future.

(By Fred Bayles and Scott McCarteny, Associated Press Writers)

Miami.—Judge Moie Tendrich picks up the telephone in his chambers to conclude
guardianship proceedings on a 101-year-old man, bed-ridden and diagnosed as senile
and chronically ill.

“Frank,” the judge says to Frank Repensek, executive director of the Guardian-
ship Program of Dade County Inc., “can you take somebody for us?”

What a quick phone call and a “hearing” in which he was the only participant,
the judge has decided the fate of another senior citizen.

It happens almost every day here. With its booming elderly population, Florida,
scme say, reflects the demographic future of the nation, a glimpse of what the aging
population will look like in 20 years.

And so in this state rich in retirees, the future of the nation’s guardianship
system may also be found.

Nowhere is the need for quality care greater fc- the elderly, yet almost nowhere,
experis say, are the probate courts wmore overburdened with guardianship, the qual-

I ity of justice so variant, the oversight and due process, in some counties, so suspect.

“The problem is the courts were never set up and never intended to deal with the

volume,” said Repensek, who added Tendrich’s case to his 270 other wards.

“‘As people get older, there’s going to have to be some system for dealing with the
legal and personal needs of these people. Guardianship is not the Lst alternative.
But what we're faced with right now is that it's what’s available,” he said.

What the probate courts are faced with are numbers. The government predicts
that in the next 15 years, the number of older people in the United States will jump
22 percent to nearly 35 million.

The group older than 75, those most likely to face guardianship, according to an
Associated Press study, will grow from about 12 million to 30 million by the year
2030, and the group over 85 will triple to 8.6 million people.

Today, those who deal with guardianships, probate courts and the elderly predict
that the need for greater oversight and tools such as court investigators will become
more critical, and legislatures will be called on to change state laws to improve due
process and court care of the elderly.

Already, volunteer programs and alternatives to guardianship are cropping up.

In South Bend, Ind., for example, the task of looking after many of the communi-
g'a's elderlv “as fallen on tough-minded, cigarsmoking county prosecutor Mike

rnes

Under Indiana’s Adult Protective Service Act, prosecutors like Barnes must min-
ister to abused and neglected old people, prosecuting their tormentors and, more fre-
quently, assisting them to carry on with their lives.

Barnes can get them help to do their shopping, clean their homes and keep track
of utility bills.

Of all his tools, the last choice is guardianship.

“That is the least preferable alternative as far as we're concerned,” Barnes says.
“The whole thrus* of this program is that there be reliance and self-reliance.”

The prosecutor echoes the thoughts of a variety of nonprofit groups, churches and
charities across the country that offer alternatives to guardianship, a process that
strips people of all rights and puts their lives in the hands of others.

Advocating options such as power of attorney and social service help like Meals
on Wheels, thece programs strive to keep the elderly in their homes with rights and
dignity intact.

The Cathedral Foundation, a Jacksonville, Fla., church charity, has provided serv-
ices, including money management, to 1,000 old people since 1978. Only 49 ended up
in guardianships.

“Guardianship is totally, philosophically the opposite of what we try to do,” said
Teresa Barton, the foundation’s community services director. “The system's way of
dealing with it was to remove the person from their home. We said, ‘Let's create a
support system that lets them stay at horre.”

In some cases, the elderly have come up with their own solutions, even creating
programs to blunt guardianship petitions within retirement communities.
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Guardianship-conservatorship is a very impersonal and costly service,” said Ralph
Raymond, an 84-year-old Temipe, Ariz, retiree who set up a volunteer program for
his neighbors. “It’s a completely unsatisfactory last resort.”

Barnes’ office and Cathedral use tools common to other alternative programs,
such as durable power of attorney, where specific decision-making powers are as-
signed to another person, and representative payee, where 2 person is given limited
authority over another’s financial matters.

But there is resistance to such alternatives.

Milton Bix, a Minneapolis probate attorney, worries that plans without the court
supervision reandated under guardianshi open the door to financial abuses

‘I'm scared to death of it,” Bix said of durable power of attorney. “It means less
guardianship, so while their civil rights are being protected, their assets are not.”

Some states and judges, too, have tried their own mini-reform movements.

In 1981, Minnesota made guardianship hearing - mandatory, improved notice sent
to proposed wards, changed the standard requ .ed for proof of incompetence to
“clear and convincing” evidence, instead of the weaker “propunderance of the evi-
dence,” and required courts to check on each guardianship annuaily.

The changes followed the Minneapolis Tribune's exposing of misdealings by a
company appointed g’uardian of more than 300 people.

In Tucson, Ariz., Superior Court Judge Alice Truman took it upon herself to re-
quiie guardians to report on the welfare of their wards. “After all,” the judge said,
“the guardian is responsible for the person’s life and well-being.”

L] * * . * * *

Probate Judge W.F. Spirer has hired two court investigators in Summit County,
Ohio, set up a public guardiar’s office and developed a revieis process, none of
which is required by law.

“If you take y i b seriously, and you look at all the responsibilities you have,

(guardianship i .ably the greatest responsibility of any of the functions of pro-
bate court,” said Spicer.
Said Hank Huadson, Montana'’s state legal cervices developer for the eld. - “It’s

not a question of doing away with guardianship. It's a question of findir  meone
who is willing to do the job well.”

A group of ju.dges last 3 :ar published recommendations for overhauling guardian-
ship, arguing the system needs investigators and auditors to prevent abuse and at-
torneys dedicated to protecting elderly clients against unwarranted guardianships.

The changes, they say, should be similar to those made in mental commitment
procedures in the 1970s, and not unlike safeguards built into the adversarial system
in criminal courst.

“It’s like deja vu,” said Probate Judge Victor S. Pfau of Indianapolis. “This is the
same process we eventually went through on the changes in civil commitment pro-
cedures. We were far too quick to commit someone to a mental institution, but we
fought those changes like crazy, and we used the same arguments.

“And now, you know what? It works.”

But with few prospects for a major overhaul of the guardianship system on the
horizon, experts on elderly affairs paint a gloomy portrait of the future

“I fear we’ll end up with a caretaker class of people, reduced to the status of chil-
dren, herded togecher as ‘protected’ people and placed into camps,” said Justin
Clouser, a Las Vegas, Nev., legal aide attorney who has worked with guardianship
in Florida and Nevada.

Some say the judges’ own reform effort is too little too late.

“(It's) dragging the process of guardianship kicking and screaming into the
1950s,” saida%avid Grant, director of the Guardianship Diversion Project in Los An-
geles, which advocates less restrictive alternatives to guardianship.

George Alexander, a probate law expert at Santa Clara University in California,
led a commission that cverhauled state guardianship laws. The changes included a
state-funded program of court investigators who visit wards and check-up on juurd-
lans.

Yet Alexander’s experience has now made him leery that any reform can riake
the systemr work.

“I fear that people keep saving, ‘Let’'s throw a little more due process at i. and
forget ab tit' It's dangerous,” Alexander said. “Each bit of tinkering has th2 out-
come of helping a few people and also getting people moving on and saying., ‘We
dealt with that.” ”

Alexander recommends individuals draft a durable power of attorney so they can
designatc their caretakers and financial advisers, even forming a zommittee to
insure against wrongdoing.
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Al this, he hopes, will offer alternatives to dguardxanshxp
“I believe,” he said, “it's an institution so dangerous and so capable of abuse that
we just ought to abolish it.”

. * * . . * -

REeTIREE HELPS ELDERLY FRIENDS WiTH CARE CONTRACTS

(By Fred Bayles and Scott McCartney, Associated Press Writers)

Tempe, Amiz—To Ralph Raymond, a sclf-described WOOPIE (Well-Off Old
Person), helping his neighbors is serious business.

The retired utilities executive from Chicago became aware of guardianship when
a neighbor cuffered a stroke at Friendship Village, a retirement community in
Tempe An attorney recommended guardianship to the family, but ¥ ymond helped
his friend oppose it.

Today, Raymond rurs Concerned Friends, a program he founded that offers ar
alternative to guardianship and is cited as a national example by guardianship ex-
perts.

“There’s the trauma of being partly incapacitated and going to probate court and
talking about your problems to people you haven't met,” he said of guardianship.
“Worst of all, you pay for it.”

More than 160 of the Friendship Village’s 700 residents, their average age 80,
have contracts with Concerned Friends to see to their care if they become incapaci-
tated.

The organization's hoard of directors assigns two people to each case, usually a
resident and a member of the person’s family. The pair are empowered by durable
power of attorney to make joint decisions and handle financial matters for the
client.

Their decisions and their handling of the monies are reviewed monthly by the
board of directors.

“We're always reluctant to spring a power of attorney until it's absolutely
needed,” said Raymond.

Raymond has power of attorney for five people; his wife serves as adviser for an
elderly woman.

“She sees the person at least once a day and talks to her son at least once a
week,” said Raymond “‘She has become a member of that family. With a profession-
al guardian-conservator, you couldn’t expect that kind of service and the cost would
be prohibitive.”

Raymond sees his program as an echo of the days when ..milies and towns cared
for their own without the help of lawyers and courts.

“It’s a responsibility,” he said, “but what the hell are we here for at this age if we
can’t be of help to our neighbors who are less fortunate?”’

- . . . . - -

AIDS PATIENTS MAY CREATE NEW NEED FOR GUARDIANS

(By Jennifer Dixon, Associated Press Writer)

ForT WORTH, TExAs.—A teacher hospitalized with AIDS quickly developed brain
problems that affected his ability to speal but didn’t require intensive medical
care.

The hospital contacted his family in Kansas, but they didn’t want to bring him
home. His elderly mother refused to come to Texas and care for the terminally ill
man at his trailer home, and nursing homes wouldn’t accept him either.

So the hospital, needing someone who could approve medical treatment for the 44-
year-old man and handle his financial affairs, turned to the Tarrant County probate
court to find a guardian.

Decisions about the care of abandoned AIDS sufferers may increasingly fall to
probate courts, especially since dementia has been included in the list of the dis-
ease’s symptoms, said Tarrant County Probate Judge Pat Ferchill.

“This is the modern-day leprosy,” said Steven Sotman of Fort Worth, a doctor cer-
tified in internal medicine and infectious diseases.

Guardianships in Texas traditicnally have been established for juveniles, mental-
ly retarded or mentally ill adults, and the m-ntally incompetent elderly, but Fer-
chill says he believes AIDS could create anothe dimension of guardianship.
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The federal Centers for Disease Control added dementia and emaciation to pneu-
mocystis carinii pneumonia and Kaposi's sarcoma as indicator symptoms for AIDS,
effective Sept. 1.

Studies indicate about 80 percent of AIDS patients have some degree of brain ab-
normality before death, but in only one of about 20 cases is dementia the main prob-
lem, Sotman said.

Ferchill learned of the teacher’s plight when the hospital’s manager of social serv-
ices notified the court the man needed someone to handle his financial affairs and
asked that a guardian be appointed.

According to court documents filed in Tarrant County, the patient’s checks from
the Fort Worth Independent School District were being deposited directly into his
bank, but his salary would run only through September.

“His family lives in Emporia, Kar.., and does not want the responsibility of caring
for hig financial needs,” a letter from the social services manager said. “I feel
strongly that (the patient) needs a guardian appointed to care for these needs.”

Ferchill said he filed a petition seeking a suitable guardian because he believes
it's his responsibility under the Texas probate code when the needs of an alleged
incompetent are brought to the court’s attention.

The attorney Ferchill appointed to represent the teacher in legol proceedings lo-
catlgd a potential guardian this summer, but the man died before a hearing could be
held.

The judge foresees special responsibilities for the guardian of an AIDS sufferer.

“I imagine guardians will have a difficult time finding a placement for them in a
health care facility or whatever it may be,” he said. “I believe there is a point in
time when they do not need hospital services, but they do need care services. I tt 'nk
a guardian might meet up with some difficulty placing wards who do not need n-
tensive medical care thal a hospital can offer, and in paying the enormous cost of
this disease.

“I imagine guardians will also have to do some negotiating, advocating with insur-
ance companies . . . to make sure they (AIDS patients) do obtain the maximum ben-
efits for whatever coverage they do have.”

An AIDS patient’s medical bills can reach $40,000 to $50,000 from the time of di-
agnosis until death—a span of usually a year, Sotman said. Most AIDS patients
must be hospitalized once or twice between diagnosis and death, but otherwise can
be cared for elsewhere, he said.

Under the Texas probate code, residents can designate who they would want ap-
pointed guardian in case of incapacitation and also list tnose they would not want
named. A designation against someone prohibits a judge fiom ever appointing that
person, Ferchill said.

Snould an AIDS patient not designate who he wants as guardian, a judge would
go through statutory priorities—the spouse first, and then next nearest of kin—
before neighbors and friends were considered.

Although sach arrangements are possible for anyone before becoming incompe-
tent, many patients aren’t taking advantage of them, said Gary Swisher, director of
AIDS programs and volunteer services at the Oaklawn Counseling Center in Dallas.

“People refuse to deal with the concept that you may lose your mind,” he said.
“The greatest insult is that you'll become a bumbling idiot . . . and they refuse to
sign a guardiarship or a power of attorney.”

- . . » . . .

CATHEDRAL PROGRAM OFFERS GUARDIANSHIPS—ONLY AS LAST RESORT

(By Ron Word, Associated Press Writer)

JacxsonviLLE, FLAo.—The Cathedral Foundation provides guardianship services,
but officials of the private social services agency contiaer them only a last resort.

Take, for example, Laura Buckley, a 95-year-old legally blind woman with a love
of Jim Beam whiskey, chocolate and beer.

Elderly Floridians in similar circumstances often wind up under guardianships,
but, through the Cathedral Foundation, Mrs. Buckley was able to continue to live
alone and retain all her civil rights.

Foundation social worker Bobby Krawiec visits Mrs. Buckley about three times a
week and hires a sitter for her on other days. The foundation’s Protective Counsel-
ing Services program helped avoid a guardianship by handling her finances and
making sure she gets hot meals.
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Mrs. Buckley, who went dancing sn h2r 90th birthday, says of Krawiec: “He’s
marvelous. I don’t know what I'd do without him. When you get to be my age, you
“-eed someone to come in, even for a couple of hours.”

The Cathedral Foundation was formed in 1962 by parishioners at St. Johns Epis-
copal Cathedral as an outreach ministry, with several programs for the elderly.

Its Protective Counseling Program, which is financed th~ough contracts with the
state using federal furds, began in 1978 as an outgrowth of needs identified by
workers in the Meals on Wheels program.

Costs for handling each client run about $1,198 a year, compared with $18,000 an-
nually in a top nursing facility under Medicaid, and t’  services are provided at no
charge to the fourdation’s clients.

The counseling services program is desioned to help keep people out of guardian-
ships, through advice on finances, housing, nutrition and public benefits.

“All these people need is someone to look after them, help them manage their
money or provide them with hot meals daily,” said Teresa Barton, director of com-
munity services for the foundation.

“What they were finding out with the Meals on Wheels rogram, dealing with the
homebound elderly, was that, in addition to needing meals, there were all kinds of
problems that were agsociated with being homebound—things like getting down to
pay taxes, understanding Social Security benefits.”” Ms. Barton said.

‘We were dealing with elderly, low-income in many cases, very uneducated indi-
viduals who didn’t understand the system and they really didn’tlzave anyone to ad-
vocate for them,” she said.

In managing the lives cf elderly people, “a very delicate balance of individual lib-
erty versus governmental intrusion is necessary,” according to a publication from
the foundation, which has about 12 guardianship wards and 80 to 100 voluntary cli-
ents.

"Guardianshiy in the state of Florida has more to do with laws of property than
laws of people,” Ms. Barton said. “Guardianship is a way of protecting assets and
propertg. It is not necessarily the best vehicle to deal with people problems.”

The Cathedral Foundation does not initiate guardianship action but agrees to it
when no other alternative is available, such as when someone is needed to authorize
medical care.

“What do you expect to obtain from the guardianship that you couldn’t without
it? That's the criteria I evaluate it with. It has to have a goal,” Ms. Barton said.

When the word “guardian” is mentioned, “it conjures up visions of guardian
angels and protective é)eople who are helping you. . . . But the guardianzaip statute,
as it is today in Florida, 18 a very Punitive ind of statute,” she said. “It strips you
of your individual rights. They can’t make a contract. They can’t get married. They
can’t drive. They lose all of their civil liberties entirely.

“Having a guardian doesn’t mean a person is not going to be a problem any more.
Mr. Smith is suddenly going to be well? He’s not going to be going through garbage
cans anymore because he has a guardian?”’

Elderly people have a right to be individtals, and to make mistakes, just as young
people do, %:. Barton said.

“It’s like a 70-year-old man who runs around with a 20-year-old girl ind he’s blow-
ing all his money,” she said. “Immediately, his family wants him de-.tared incompe-
tent. ‘Dad has lost his mind.’

4‘:'You bave the right to make mistakes whether you're 14, you a.e 40, or if you are

GROWING SEN10R CiTiZEN POPULATION POSES PROBLEMS

(By Robert Mac' Associated Press Writer)

Las Vecas, Nev.—Stop by a casin) that caters to locals and you'll notice the
nickel slot and poker machines are abandoned a'most on cue each afternoon and
evening when the bingo games begin.

Seniors who retire wo this desert community by the thousands each year have
made bingo one of the most popular games in fown. And casinos that court coveted
high rollers are also making sure seniors feel at home in the gambling environs.

‘This is just a great place to retire,” says Jared Shafer, Clark County's public ad-
ministrator. “When you match up our taxes, our living costs, our entertainment,
ourlztan?ard of living for seniors . . . this has got to be the greatest place in the
world to live.”
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Shafer, one of two Nevada guardians, has a particular interest in the growing
senior population and connected problems. His office is responsible for taking
charge of the elderly who become unable to manage their affairs

Many people retire here, far from family ana friends who would otherwise care
for them in their twilight years The job of overseeing those lives, and semetimes
their estates, falls on Shafer and his staff.

About 75,000 senior citizens aged 55 and over are among, the 600,000 residents of
Clark County, and the numbers will increase as the city heuds toward the 1 million
mark around the turn of the century.

The influx is posing problems for city, county and state officiais.

“We're right to the brim now in terms of the people we can accommodate,” said
Mel Kalagian, director of the citv’s senior centers and a longtime adsocate of the
elderly. “They’re coming here i1, droves because of our weather and recreational ac-
tivities.”

But when retirees settle far from their hometowns, family members cannot get as
involved as they might like when health problems and other troubles occur.

“Mom and Dad retire here from the Jersey shore,” Shafer explains. *“The kids are
raising their own teen-agers back there. Our first step (when a senior needs help) is
to convince Mom and Dad’s families they can get involved, they should get involved.
But in some cases we’re talking great distances.”

Gov. Richard Bryan has campaigned long and hard for legislation that would
head off such problems. His Elder Care Bill, which passed the 1987 Legislature, pro-
vides $1.5 million over the next two years for services such as home delivered meals
and housecleaning for those too frail to care frr themselves.

Bryan pushed for the measure in an effort to keew elderly individuals in their
homes as long as possible, He warned that nursing home care could cost the state
$230 million by the year 2000.

State reports show Nevada needs an additional 4,600 nursing home beds to meet
the demands of the elderly by the turn of the century.

“Between now and L. <n, Nevadans can expect to expend almost $1 million for
this ier:‘crease in nursing home care, unless options are developed,” the governor
warned.

NoBLE CouNTY FARMER CHALLENGES AND BEATS GUARDIANSHIP

(By Thomas P. Wyman, Associated Press Writer)

ABION, IND.—Tod Porterfield says he doesn’t have Alzheimer’s disease, and no
medical records show otherwise.

Yet the 83-year-old Porterfield spent 10 months under a guardianship, and three
months in a nursing home, after a court accepted a guardianship petition alleging
he suffered from the irreversible neurological disord.r.

The petition was filed in 1985 in Noble County Superior Court by attorney John
W. Whiteleather Jr. of Columbia City. It does not say when Porterfield was diag-
nosed, or by whor. An inspection of the court file failed to find any medical testi-
mony or evidence to support the claim.

“No doctor ever diagnosed me,” Porterfield said in a recent interview “I never
talked to a doctor or even an officer of the court.”

Whiteleather said he was told by a social worker at the hospital that treated Por-
terfield, a client and acquaintance, that the old man had Alzheimer's The attorney
said he decided to petition for guardianship on that infermation and Porterfield's
distress over “he recent death of his wife and his own blood cancer.

Whiteleath: r said he felt he was acting in the farmer’s best interests, explaining
that illness and grief had left Porierfield incapable of managing his affairs and
helpless to seek effective aid.

“1f the diagnosis of Alzheimer’s was not quite correct, I tell you this much, I will
tell you there wasn't any doubt in my mind whatsoever that Tod Porterfield needed
my help,” Whiteleat* cr said. “I'm glad in spite of all this " was there and able to
make myself availab;. o him.”

Indiana law allows a court to consider a doctor's statement in ruling on a guard-
ianship -equest. Formal medical evidence is not required, however Some county
courts create guardianships for the elderly based on the observations of family
members or even hearsay.

The file also offers no clear evidence Porterfield was notified of the guardianship
proceedings. which is required by law. A notice addresed to Porterfield is in the filc.
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but a standard “orm to indicate the notice had been served was neither signed nor
dated by the scever.

The Allen County Mental Health Association investigated Porterfield’s case and
found no indication he had been told, according to a j1ealth association report.

Porterfield, who Jived alone, was discharged from the hospital in 1985 and said ha
was surprised to see the hospital van driver pass the road to his farm,

“All of a sudden we’re in front of a nursing home. I said, ‘What’s this al! about?’ I
thought I was going home,” he recalled. ““I gave tiiem an argument.”

“1 had no knowledge of what thes ‘vere doing,” Porterfield saié “There was no
mention of a guardianship at any time when I was in (the hospital).”

Porterfield, who claimed he was held at the .,ursing home against his will, was
discharged after three months. He returned to his farm, where a full-time house-
keeper arranged by the mental health association helped maintain his house.

The association also contacted a lawyer who agreed to help Porterfield end the
guardianship. In October 198, the cour asreed to close the guardianship of person,
but kept a limited guardianship of the estate ad ministered by a local bank. The fol-
lowing Februar./, the limited guardianship was dissolved.

After nearly 2 year of investigation, the health association finally traced the Alz-
heimc:’s diegaosis to a social worker at St. Joseph’s Hospital in Fort Wayne, where
Porte:fi-ld had been treated for a recurring abdominal ajlment,

. * s . . .
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SUNDAY, DECEMBER 14, 1906

WARDS OF THE COURT

Guardianship: Promises

of protection often broken

@ Furstin 3 senes

8y JEFFREY GOOD and LAMRY KING
12 Porersiury Tomoe S1oM Wettese e —

demad Silkwood, 86, had been

two. when 2 judge

named zmn to heip her
manage her kie.

Wikam Summerson, 78, lost ali ks
vl rights when two doctors musdiag:
weed what was wrong with himt,

Edith StewarT, an 87-yeac-0ld widow
presumed to be senile, was permiitted to
rewnte her will, leaving about $230.000
to her guardian.

And 72.year-old Heary Mclver.
promised good care from his gusrdun,
wound up hvir g in 2 fire-demaged house
without runaing water of  xtricity.

Each of these cases w_. ungled by 3
system that promises more than it delsv-
ers. The system is guardianship

of good intemtions, guardan-
ship can be 3 cradic of neglect and abuse.
The victims of xts failures are society’s
most helpless people — the wards of the

court. -

Wards are ¢ ople whom 3 judge has
dectared incompetent 1o take care of
themselves. The judge takes away thew
il rights because they seem confused.
feeble or dangerous. He assigns them
[3 kers known as guard
There are 3.500 wards i Prellas
County, 3 number that grows each year.

Most Pinellas wards seem to get
good care from honest and decent guard®
1ans. Bot they are well-served in spite of
the guard:anstup system, not because of
[

The system allows a ward’s nghts to
be sinpped away on the thinnest “of
medxial endence. A finding of incompe-
te~ry is often 3 careless proclamation
mode without legal representation of the
ward's interests.

And once 3 guardian isappointed, the
system provides hitle overnight, People
can be neglected, abused of finanaally
exploited for months before anyone no-
uces

For the past year, the St. Pelersburg
Termsthes mv-—sugateanmeﬂu Coun‘xy'i

7 p system. Rep
ac texzz 3,500 court Ses, conducted
several hundred intervews. attended

61

court heanngs and watched the work of
guardans. -

The Timesfound 2 systemthat is’

250 hasty that 2 womis s de-
clared incompetent on the basis of 2
brief. hostile chat with 3 psychiatrist
through 2 screes door. .

8 So imprecise Yat 3 an was la-
beled senile and re 86 'ed from his home
when his problem vas sincoly 3 viamin
deficiency.

8 S0 cavaber that almost nmz of
every 10 people were declate § iv-ompe-
tent and assigned 3 guardia: without
tRing represented by 3 lawyer.

® So impersonal that judges appoint-
ed guardians who had mever laid eyes on

the wards they were trusted to serve

8 So unregulsted that people were
awned as guardians without having to
disclose their involvement in serious .
crimes, including soliciting to_commut
mwrder.

= So loosely monitored that a2 guard-
an repeatedly dounced wards® checks
without being fired.

® And 30-dangerous that 2 meatally
unstable threatengd her incom-

throat,
Says PineXs: Circuit Judge Maynard

—F.M?Mnmdamrd

overhaul of the entite system,”

The gusrdian’s role

A ward of the court is ke a chid,

He can’t vote, can’t drive, can’t marry
or divorce, can't sign a3 check, make 3
wil, sell property or enter into any con-
tract. The guardian decides where the
ward bives, what he eats, how his money
15 spent and what kund of medical care he

s,

Beng pdged ncompetent means los-
ing more awil rights than a conncted
cniminal. A crimmal, at least, can hure 3
lawyer to protect his anterests,

Everyone is a potential ward, Anyone
could grow too forgetful, or love bquor
oo well, or catch a ternble illness, or
suffer 3 cnppling accident. For whatever
reason, anyone could someda¥ be Yeemed
incapable ‘of canng for himself or his
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helones and be

ging gned 3 guards

Sometimes the puardian i3 2 family
member or {nend and serves for free. In
other cases, 2 professional guarduan is
appointed and claims fees from the
ward™ assets. The rate is usually $15 to
$20 - hour.

Ihe ;uardian is expected to visst the
ward, oversee his medical care, attend to
tus personal needs and manage his -
nances. He has total control over the
ward’s life.

“ Vhether you're 2 good or bad guard-
ian, (wards are) entirely at your mercy,”
says longtt fessional guardian Ruck-
ard Cottrell. .

But despite the radical consequences
of incompetency and the huge sesponsi-
bilities of being a gusrdun, the system’s
nrocedures lack safeguards.

incompeteat (see story above) Once
thisisdoo.ea?dabe:tqmzhschedubd.
clusion. -

For instance, i the first six months of
1985, judges held competency bearings
for «:m Al but seven were

incompetest.
g 58 bare their rulngs u el
festy performed -paid peychi
Stios. Thr peichia’

 jodges don't tecopiine joe coafict a-
though confiicts oezr# in about 20
ol th

v Sometimes judges pay Ao attention to
psychiatrists who wge more lboroug_h
testing. And maay guardians aren’t
knowledgeable enough to seek the medi-
cal case that could help their wards re-

cover,

Lawyers could challenge the peycha-
trists” findings 304 demard qualty care,
but they seidom appear on behalf of the
wards. Only about oae person in 10 1
represented by 2 iwyer when his rights
are removed.

So ttle care is taken that a dead

woman was once declared incompetent,
On Oct. 17, 1983, Rosalee Silkwood
of-St. Petersburg was judged incompe-
tent. Her proposed guardian and the
guardun’s lawyer had gone on vacation,
didn’t check on h:‘r!a;iduz:; to_court
without knowing 16 days
earbier in 2 hospital. Y

Few standerds,
Just alout anyose can be 2 guardian
« forids law excludes only minors or con

*What qualifies you? A stroke of the
7dz€’s pen,” z2ys Pinelias Cirewt Jodge
Thomas E. Penick Jr. - .

Guardians* doa't ~“3ubmit to

Lackground checks.
. 1f they &d, idce:hw‘ not :lve
appointed 3 guardian belped steal 2
load f fumber i 1979. 1f they did, judges
might not have appod

2
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jected to rigorous auditing.

“Itis really a cuzsory. finz xal kind of
overs:ght. And f you thuk you caa't
fudge on those figures, you're crazy.”
says Patricia Bell, an area supervisor for
the Florida Depastment of Health and
Rehabilitative Services.

The system doesn’t protect wards
from personal neglect, either.

Two mooths after a fire busrned
through the ceiliog of 2 St. P
house, socia} workers fov~d a ward
named Henry Mclver st} hving there
without eddble food. Mclver's guardian
had not 6a him and dido't know
there bad t-}n a fire.

Lots of ptopie cas, and sometimes do,
act as informal watchdogs. ~
ers, nursing-home attendaots, boarding-
home managers and guardians them-
s_e!resmbﬁ:.zahuqtoziﬂge’sam
von.

But sometires they don't. Some have
Iittle incentive to do 30 because they ire
entwined in webs of self-interest.  ~  °

Qne:zvyerhspasmddpdguto
appoint these people as guurcians: An
assistant in her baw office, 2 socal worker
who helned <tesr c23es e w3y, and 2

{
ji
1]
f
i

Who are
the wards?

In Pinellas they tend to be female, white,.
elderly and not particularly poor o, wealthy

8y JEFFREY GOOD snd LARRY XING  ©
” Timos Sanlt hetors

yeas-od woman
barefoot in pajasmas imto the Jazuary mgt.
™. ing and bangwnig on doors. Neighd
42i4 she threatened them, refused to pay
ber rent 214 claimed to be the Pope. She
mu‘cdnﬂuonberneighbpn’mﬂ.sn:h
23, “Chp up 234 put Narxy in closet.”

1n Clearwater, 79-year-oid Frances fell
in Ber apartment, Neighbors found her two
dxyshm.sxﬂmu:cﬂoor.mthebosp:ul
she thought she was in 3 hotel. She koew
ske was maned, but forgot whese her
kusband bved.

Because of their {nilties, these women
were assignes guardians. Thbeirs were
acong 1,081 Pinellas County guacdianshins
establisbed in 1985,

male ndnotapedﬂ; of poor
(see chart, right).
Some guardianthips are set up to pro-

PP
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FINCIL3s WATCS INCIV0E J0TTNET DUSINESSINCD,

minusters, housewives, astists, polxe offi

dianship is very , and |
hate unee it Bappen toa petsco,” uys St ASSETS OF THE WARD
Petersburg lawyer Rebeoca Morgan, a (Medan not worth. $50.000)
. ciabst in Jegal problems of the eicerly. * lts Under $5.000
* 2 last resoct and st hus 1o be used 2 Jot.” 24%
$5.000-824.999
14%

O
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cers, nurses, dancers, teachers..
One is

what goes on around him.

Anotber ward is a former Hasvard pro-
{mrbomaa'trememberhezgwd-
fan’s name. Still another was a doctor for
almost 20 years before mental illness
forced ber to stop ber practice.

Somepeopbmdespeme!yinbythe
m!qude:hxednmpttmtmkn
tave drawn the symms attezuon only
after outlandish incdents.

Floyd W. Chrysler, 84, drove to Oala
1ast year, got Jost and bad to be sent bome
on a bus. bankdosedhsmmahu
26 overdrafts in one

San Ann Shex'rod 38 2 mentally &

was declired incompetent after
bemgmsudandpﬂedlorsubbmxw

Reta Anderson, 80, let ber faucet nn
for 2 month before the aty shut off her
water supply. She went two more monfhas
without realizing she had no water, Her
ha:em!knck-uhncxhzndml&ed

“hrats.

Some incompetent people are discot-
ercdafwtbeyhv:mhedor’mﬂned

f.mam!

Al Johnson, an 81-year-0ld widow,
was declared incompetent after paying
$10.000 to 2 Clearwater car dealer for 2
1981 Mescury Coogar. According to her
lawyer,- that was twice the car’s market
value, Mrs. Johnson L33 nesther a driver’s
licease nor Liability insurance, soasale -
drove ber to the bank for ber moxv _, Le
Lawyer says.

Gladys Fredrickson, 76, wrote 2
$28.000 check to 2 26-yearoid pun two
weeks before she was declared incompe-
tm_x.‘l'bemzshnbemdwged-&thtx-
PWI

the richest-men in the

A piBtile of wards in Pinellas County

AGE
(Medan age: 82)

18-64 years )
15%

65-79 years
28%

Back [ J5%
- . SEX
vao [ §35%
L) S— T

YEARS SPENT IN FLORIDA
10 or less 2%

1200 .35%
ANormoe =237 R33%
ARE THERE LOCAL RELATIVES?'
Yos 56%
Ko .“%
IS GUARDIAN A RELATIV .?

vos [ y3s%

No —__)61%

-

55000-“9.999 J\ R ~\ - ’v

ssoooom.m ] "-;‘
20%

$100.00( or more
30%
Relatrvus I 289 O jining courties
Saurce: lmhmm-enon'mumo!ncqxﬁamtm

R Prtersiurg Times — TLRAT MORSE
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The procedure
for setting up
a guardianship

$= Po Times S:0f1 Writer

Guardunsksps are set vp quickly and can
totally change the w3y an m:ompelenl person
bves. Once app a
control over 2 ward's lifestyle and fmmca with

“btile supervision.

Here are the “zps required in Pinellas Coun-
ty:

@ The petition. A petitin is filed i probate
court It contends 2 person is incompetent. A
relative or any three Flonda citizens can file it A
heanng date is set.

8 The layman exam. A citizen — knownas
2 layman examiner - u.kcsthepehbm!olhe
wocld-be ward. This layman asks
person wants a hwyer and sometimes obserres
hus lving conditioes and furctional skills, A Law-
)eruzppanleddlhemwambulm(
afford one. The liyman’s report goes tothe court.

8 Psychiatric exsms. T-ro psychiatrists
visit at sep times. They d: the per-
son smerulmtemdxmmendwbetberhebe
found incompetent. Their reparts goto the court.

8 Adjudication. AM;ermlhexepons
and finds the person competent or incompetent.”
The petstioners’ b-yeuxnysatendsmspublx
heising. It is usially less than two weeks after the
petition is fied. The would-be ward rarely at-
tends or has o wyer present. There 13 3eldom
any testumony. Most are declared mcompetent.

& The appontment. The petiticoers’ Liw-
yer nominates a guardian {or the ward's personal
care and 3 guardan for hus finaaces. Usually it's
the same”person Barring objection, the pxdge
normally approves.

2 Early ‘urdunshlp. The fdge stls H
bond to protect the wazd's money.
estimate of the ward’s assets, Within GOdamhc
financial guard:an files an imentory of the ward’s
hold:ngs, and the bond may he adjusted.

@ Supervision. The guardian is in control
and most actiocs require no court approval.
There are no specfic standards for the ward's

care. nowever, 3 pidge must approve
such things as property sales, extensive home
repairs, the filing of lawsuits, the borrowing of
money. Each year the court requires the guarcun
to provide a written summary of the ward’s care,
a doctor’s letter reaffirming the ward's condition
and an accounting of the ward’s finances.

8 Restoration. Any relative or fnend may
peaton to have 2 ward’s nights restored. The
petitzon must be accompaned by at least one
doctor’s report 2yng te ward is now compe-
tent, At 2 heanng, a judge decides whether the
ward’s comp should be r d. If s0, the
person’s nghts are immedutely remnstated, It
ratelyhappens. o v m unis el
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The judges
Some are thorough,

but others exercise
little oversight

By JEFFREY GOOD and LARRY KING
S pvebrytoweSutwmes

It took tuo runutes for an 82-yearok’
wornan aamed Adele to lose her onil nghts.

+ oIt mappened 21”2 ccust hearop-a St -
Petersburg Iast month. but Adele wasn't
there. Neither was the man appowted to be
ber guardun

Nobody at the heanng talked abaut any
plans for Adele. There was a doctor’s report
that suggested putting her m the bospital for
tests, but that wasn't discussed either

Adele dudn’t have 3 lawyer to represent
her. Nor had she met the Lawver who told the
jedge she needed 3 guardian

And, as often happens, the pudge declared
Adele tncompetent and appomied her a guard.
ua without demanding more mformation

Jidges control the thorocghness of incom-
petency heanings. They nuke the final decs
si0as They rot onlv decide sho bevomes 3
ward, but also can anflvence what hund of care
the nard 1s supposed to gel.

Yet there 15 5o <et of standards for judges
to follow Some judges are thorough. Others
exescise bttle oversight when making decr
ls‘)ons that hnve profound effects on peopie’s

res

The St Petersburg Timesattended dozens
of incompetency heanngs dunng 1986 A few
were protracted affairs with lengthy testuno-
ny. But many were Ike Adele’s heanng — 2
couple of minutes worked into the judge’s
calendar just before lunch.

“It’s the en.s[sl (ung o the world for
somebody to sdhply be dechired tncompe:
tent,” says St Petersburg lawyer Gardner
Bechett. ~

in Adele’s case, some impostant detais about her
never came up at her hearing’

® It was assumed that she was ina nursing home.
But st turned out that she was sull n her filthy,
unkempt house in Gulfport.

8 She refused to cooperate w.*h 2 court-appoint-
ed examiner sent to her home o determine whether
she wanted 2 lawyer. “She would not answer the
question,” the examiner wrote 1 his report. So, she
got no lawyer. . o

8 Both court-appowsted psychuatrists who exam-
ed Adele deemed her sncompetent. But one report-
ed that "hospitalization would be necessary to rule
out or determune any phy sical problems aggravating
her mental cond:ition ™ His suggestion never came up
at Adele’s heaning (See transcript of heating
below.)

The judge in Adele’s case was Robest E, Beach,
wh) has handled guardianship cases since October.

3each said he dida’t necd the guardan at the
heanng because he trusted the recommendation of
guarduanstup Linyer Lauren Sill. "I | can’t tnst the
Lawver, then I'm 1 2 bad spot.”
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Beach s2id he doesa’t consider further medical
testing tnless at least one court-apponted psychia-
tnst thinks the ward 1s competent. “In retrospect,
there wasa‘t anytlung to say that (Adele) was not
mncompetent.”

However, the judge said he was “not bappy™ to
learmm he was musinformed about Adele’s where:
abouts, and was “‘concerned about the fact that the
attorney and the guardian hadn’t been out to see
her.” He demanded written reports from S, the
guardian and the layman examiner after the Timer
rassed questions about the case. -

Sull said she assumed that Adele hod already been
.moved f.ora her home.

*'] mide a mistake.” she said. “That is, in all due
modesty, the first time I e remember making a
mistake i that regard.” -

.

Rnef and cursory e
Beach succeeded Puellas Circuit Judge sz;zarrd
F.§ 5 i

, who presided over incomp d
ngs until October. Swanson’s sessions were often as
bnef and cursory as the hearing for Adele.

Swanson did a3t as¥ guardians t%mend.m
he pose many questions, relying on lawyers '3
the guardanships to tell him what he seeded toknow,

“I confess, sometimes I may oot have asked

gh questions,” S says. “1 could have
spent more time questioning guardians, and perhaps I
shou-d have.” -

His predecessor, Judge Robert Michael, said he,
too, rebied on lawye~3 to volunteer information, The
lawyer’s “obligation is to represent the ward's
rights,” Michael says.

It’s hard for judges %o be more aggressive under
the preseat system, Swanson says. Thorough hear-
ings might take more court-appointed lawyers, more
court tune, more jdges, more thorough examina.
tions and more testimony.

In other words, more expense. -

“Undortunately,” Swanson says, “it all comes
down to mooey.”

‘A sterile office’ ©

C;..—.-dhg under the same system, however, two
¢th,  ~ges were able to conduct more tharough
gwdimt;p bearings.

Whea Judges Thomas E, Penick Jr. and lerry
Patker handled fanship cases, they usually de-
manded to see the guardian a0d hfar}uspluulorthe
ward’s care, .

. "'l wanted them at'the hearing every time they
xo[a'ard, P , wh is now assigned to
criminal court. He says & mnsisted that all guarduns
meet their wards before coming to court, ~

. Parker succeeded Penick and conducted guard-
ianship heanngs untd October. Times reporters tin—
domly attended Parker’s hearings and found him to
be T;‘ua.uy ngorous. ~

almost every heann, ed
Parker required the guudfz:‘:;u:‘:trendby the T,.u i

. He made sure the quardian had read lﬂe:ou;t.-ap-
pointed doctors reports. He made sure the guardian
wu‘;?_':xood Wfé“ﬁﬁ about plans for the
w care L¥Y wheth y
the need for guardanship cther anyone daspule:i

"1 thuk the judge needs to be satishied that'he
:‘:::: ck;::u'g{;g_&rker 22y3, "It allows one to rest

y .there.

people volved,” -, e qo,&s_p—\:l’,u.cmong the
Penick says-lo~ S 3 b
e hewpedge's ;o 10 demand the-

’ “We'rena steaifle office, and all we have 15 the
wformation that is fed to us.” he says. “"The caseload

can be heavy, but quality information, freel dis.
oersed, needs to be pven to us." <y
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Two-minuté hearing before the judge:

“Thatll do it’

TIT C 8ill: “No.” : Sill:“In a nursing hoine. Idon't
&fﬁ;ﬁﬁ:ﬁ?&'ﬁ Judge T Beach: “Dosshe bave apiate knowabout bedridden. It's doubtful
Robert E. Beach. State social worker atto 7 N - that she'll ever be able to leave again.
Maryellen Alexanderwiczasdlswyer |~ ~ Alexsnderwicz: “Ifshe does, Beschsigned p‘lp:‘l de laring

“auren Sill were 1 == =71 ghe would notbe aware of it. She is Adeleincompetent and appointings

After Adelewas found neglecting | reallyvery disoriented.® mfmmrlmm from Largoto ,
hemlfinnéluturtd.fod-menin‘jé . . Beachi*Sosheneedss tekecareofher. . .
house, Alexanderwiccsigned the <" gugedian? - - Bearh: “Thatldoit™ .
incompetency petitionthat Brought '~ |- * _ Sfll: “Sounds reasonable.” Sill:*Oxay,sir.”
sbout the hearing. Sil. represented - 3 - Sill told the judge that Adele had 4.dele 12 now in anursing home.
the petitioners who wanted Adels no cGidh ot other readily available Her guardianis arranging medical
declared incompetent. - «= % " .| asdgets toprotect. Beachset the carefor ber, but says her condition s
Here's iowthe .wa-minite -, |~ | guardisn'abondat$8,000. unchanged. Adele misses her house
bewringweats  * - . 34~ - Boach:*Ttakejtthisladyiy, :ﬁpe_tﬁ%hegﬂ;ﬁ#hnuys,buth.
. Bearb: “Have yourcet (Adale)?7 |- bedridden?” e | adjus ywell. ©
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.Orie lawyer oversees

guardianships

By JEFFREY GOOD and LARRY KING
S1 Peierstury Tomes St Woters

of 350 people

“The reason I Like guardunship aork 1s it tends
10 be very unusual.” she says “Yo can bump into
the bl .. {ttends 1y make bife a fot

The ntual repeats nself week'y.

1U's 11:30 2. at the courthouse in downtown St. 5
Petersburg. A stout lawyer with black hair walks into H
walks

2 qudge’s chambers A few munutes later she
.+t with one, two, three new g

shyz

far more than any other Pinellas County lawyer.
Have Sill's wards fared as well as her business?

Cntics say not. Sull has recrwted some guardians
who turned out to be neghgent, at least, 2nd perhaps
downnght distonest. Officials say she has collected
fees without a jadge’s permission and mussed dead-
bnes for filing reports Some former wards and

guardurs sy she ignored their problems.

*Too many cases, too quickly. She ust can'tkeep ¢ame peop!
on top of them, " say's Dale Hyland. chucf guardian uta

chanty organuation Si used to represent.

Her admirers say that Sill is 2 smart, businesshke
lawyer. Patrick Caddell. 3 guardanship hv_Vyer re-
censly elected county rudge. says, “"Lauren is sharp

She has a lot of abality.”
‘Pipeline’ from social workers

Sill graduated from Stetson Uminersity’s law
school when she was 22 and started her own law
practice two vears later. She says her personal
income was about $48.000 last year — mos: of it

from guarduanship work

At z;ba.‘huren Sill 15 the unofficial queen of
the county’s guardianship system. She oversees the
guardanships of about 350 incompetent people —

more inieresting to me.”
Sill gets most of her “ases through social workers
pnvate facilities and at the Flonda Department of
eaith and Rehatshtative Services (HRS). In fact, a
urvey of south Pimnellas guarduanships requested
dur ng the first half of 1986 shows that state social
won ers referred 35 cases to Sill while only mine
se3 went to other lawyers.
~The St. Petersburg Bar Associaion is booking
nto Sil's relationship with HRS. "There’s the ap-
pearance of 2 pipeline,” says lawyer Doug Wilham-
son, -

State social workers say that Sul will accept

guardanship cases that other lawyers don't want,
cases for chents who are obnoxiotis of 100 poor to pay
fees “Human nature 1s 10 go with somebody who 15
available,” Shys Patricia Bel), an HRS supervisor.

In turn. Sifl has hired as guardians some of the
e who referred casestoher, _ -

One of them was state socual worker Patricia
Welhof. Welhof helped her establish guardunships
for HRS clients, Sill says, then worked in her spare
uume a3 one of Sill’s guarduans.

Welhof says she took some chanty cases as well
as payng cases, In one guardianship, though, Wethof
was paid $2,970 for 198 hours of work. That's $15
per hour — or more than twice what Welhof was
makung as a2 social worker.

& conflict of interest?

HRS supenvisors say no Robert Withrow, HRJI
admunistrative services director, says, “"This 1s the
cleanest case I've seen

67
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Wethof herself refuses to discuss most of her
work with Sdl, but says. “You wouldn't be a guardian
if you were pest interested 10 money ™

Sull says that most of the people who refer cases
to her are not hured as guardians And when they are
hized, she says, it is because they are qualfied. not
because they helped build the lawyer's practwe.

**The fact that they are sending businessto m*1s

not evea 3 factor,” Sill says

Too many cases?

Can one lawyer Jook after 350 wards’

“You have to look at the fimshed product,” says
Pinellas Circurt Judge Robert E Beach “Have the
nights of the (wsrds) been protected™*

Judges trust guardianship lawyers 10 recommend
honest and qualified guarduans, but Sl is sometimes
selective about what she tells judges about proposed
guardians. She didn’t tell judges that

® One guardian had pleaded no contest to trying
to have her husband killed

® Another guardan did 2 poor job managing
wards’ finances. The guardian 1s now suspected of
mushandling wards’ money. (v.e ward has regained
his ewid nights and 1s suing Silll s3y1ng she did nothing
to step the guardian from squandering thousands of
doilars of the ward's money.

® Stll another guardun reportedly made money
by h wards in a boarding home he ged

At the same time, Silf usually opposes people who
want to be guardians for fanuly members [n August.
for instance, Sill persuaded 2 judge not to appowrit 2
St. Petersburg man who wanted to be guardian for
tus 74-year-old father,

The would-be guardian, Richzrd Hans. has beena
Lutheran munsster for 20 years and has expenence at
counsehng and bookkeeping Sill says she feared he
could not make tough decisions about hus father's
care. Rev Hans plans to appeal the decision

“1 d2.7c think she's careful enough in selecting
guarduns,”™ says Fran Sutclffe, an advocate for the
elderly. ““She may be too busy.”

Sill says she has begun to screen guardians more
carefully and demand more frequent financual re-
ports “The problems that I've encountered have
always taught n e something,” she says

But officials say the problems don't end with Sill's
guardans. Silt herself has sometimes overlooked
rules designed to protect wards. they say.

In some cases. Sil also has collected fees from
wards’ assets without first getting a pudge’s permic
sion. Sl says the law allows that practxe. but
officials disagree. “She does it less now that court
officials have gotten after her.” says deputy court
clerk Paul Chninger,

Cowst clerks also say the lawyer recened 155
citations this year for not promptly filing court
documents Sdlresponds that some reports were late
because guardans didn't cooperate with her

Other documents were filed but then lost by
clerks, she says. “I've gotten many citations on work
that I believe I've done.”
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St. Petersburg, Florida December 15, 1986

, * WARDS OF THE COURT

t1s 8 hasty process with drastic results It saves
I time and money — at the expense of individual
lLiberties and medicsl eaution Thisisthe system
of establishing guardisnships N
Guardisnship begins when s judge declaresa
person incompetent to handle husown affars, A
guardisnss eppointed The ward s left wmith nolegsi
nghts. Yet: . >
# It ysually happera at a brief, informal court

hearing, usually just before lunch. Most of the time. no |

“hatim record 15 kept

® The judge relies on psychiatric tests that are
oftenslumpy Mistakes happen There are few
safeguards A

# The ward seldom attends the hearing. rarely s
represented by s lawyer and msy not understand hus
nght to have one -

® The prospective gusrdian oftenisnot at the
hearing.and many times has never met the ward,
‘ ® And the judge — the of ficia] with the suthonty

to demand more snswers — oiten saks few questions.
Today's stor:es examine this system

Exams are often shallow

® Second in & series

By JEFFREY GOOD and LARRY KING
It Potersbury Times Sieft Wenern

he experts were wrong about
jFlorence Peters.

At 84, she was declared n-

competent after two psyclua.

tnsts sad she had 2 brain disease that

could not be treated, But within eight

months, Mrs. Peters’ health improved
and her competency was restored.

The experts mutfed Lelz Cana’ case,
oo,
She was declared incompetent when
psychuatrists said her mental confusion
couldn’t be treatedTocay, Mrs Cans
92, plays the piano photo, lef?),
takes walks, enjoys bnid¢, attends {wo
church circlea and har d¢gdined her
rights. “They call me the mifacle Lady.”
she says,

And the experts were wrong about
Mary, s 66-year-cld Clearwater woman

Mary was s=nle and non-
treatable. She was declared incompe-
tent, but she recovered a few weeks
Later. Her competency was restored and
she now lives independently in her own
home. “It was just 3 bnef cmotional
iliness,” she says.

These women and other Pinellas

3 20-year veteran of competency tests
*Sometimes we miss.”

Puellas Circwt Judge Thomas E.
Peruck Jr. says he is troubled by the
system’s shortcomings.

[ am concerned about . . . going up
to the door, tallang for five munutes and
coming back and saying a person’s e
competent,” Penick says, ““You've got to
have a more indepth exanunation up
front,” "

Yet Pinellas judges have routinely
accepted the psychutnsts’ reports any.
way.

Are there safeguards? \

Psycluatrists can ask judges for more
thorough tests. But sometimes the judg-
es pay little attention.

Guardians can take thewr wards Yo
doctors for proper medical care. But
sometimes guardians don’t ave enough
expertic: or medical information to
_make the night deciuons ——

The Law guarantees eacn * ar$ anannual medical
{ollowup o see |£fh:s cor;1 1- has tmproved, But
these exams are oftrn pert, tory.

“There are no safeguards.” says Dr, Theodore
Machler Jr , a past president of the Pineilas County
Psychiatric Assocatjon, *“There are a lot of people in
Pinellas County who are declared incompetent and

. have resersible conditions that are never discov-

County residents lost their cwil nghts on ~gred.”
the basis of court-ordered medical find- c ; of opinion

gng- that were wrong
*  The findings were wrong because
the guardisnship system does not re*
qure thorough medical testing, - . .
Court-ordered competency exanmuna-
tions can be quick and shallow. They
mvolve guesswork. Diagnoses are often
reached without medical records, Some-
times they are conflicting, A few are
based on bnef chats with hostile people
through screen .
Psychutnists who conduct the exams
acknowledge they can make mstakes.
“Most of the time we're pretty
good,” says Dr, H. E, Rubun of Gulfport,
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. not psychiatrists, declare people ncom-
petél:?%e:m?; c%su);-( heanngs. In practice. though,
the judges defer to the experuise of court-appointed
dm{’;’kgm (Ye process, the judge sends 3 “layman
exanuner” to wisit the alleged mcempetent, notfy
the person of the court proceedings, assess the
person’s bving conditions and ask if the person
wants an altorney, (Please see atory on oppasite

pagTe;en the judge sends two psychiatnsts, who are
meacal doctors specialinng 1 mental disorders
They pay separate visits, duagnose the person’s
cond and mak.e rec dat 1o the judge.
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Finally, there’s 2 heanng. It "usually takes five
minutes of less.”” says Pinellas Circuit Judge May-
pard F. Swanson. AR | have to do 1s look at the
(psychuatnsts’) reports and look at the ward and
make 2 determumnation.”

The St Petersburg Times reviewed ali Pinellas
County 1ncompetency cases wandled in 1985, and
cond :cted 2 computer-2ssisted anulysis of data from
the first six months of that year. The study shows
that:

# Incompetency petitions were filed on 408 per-
sons., Only seven were found competent by the

court.

8 Judges ordered 827 psychiatric examunations.
The same six doctors performed almost 90 percent
of them.

® Many times, one P3ychiatrist wagnosed an
irrevernible ailment — such as Alzheimer’s disease
Zbut the other psych duagnosed 2 dif
potentially treatable problem. This happened 1n
about one of five asi(l’leue see illustration,

-this page),

*"Whenever there's 2 conflict of opmuon on the
diagnos:s, that should be an area of concem,” says
Dr. George Warren. a Clearwater psychiatnst who
performs competency examinations

But despite the frequent disagreements. judges
asked for a third psychiatnst’s opinion 1n only 2
percent of all cases.

Easy to misdiagnose

The court-appointed psychiatrists must decide
whether a grown person should be reduced to the
legal status of 2 child. It is 2 tough job.

For starters, a host of freatable condsions can

uerade as sexility,

tamin deficiencies, various drugs, dubetes,
thyroid disorders, infecti dep! , strokes.
alcoholism — all can make people .2emasif they're
suffering from nontreatable brain disease.

More than one-fourth of elderly pecple who
tially seem senile may have réversible conditions.
some medical studies show. Psycluatnsts who spoke
wth the Times guessed that S to 25 percent of
Tampa Bay resd who seem per ly mud-
died may in fact have treatable condstions.

So 1t's easy to reach the wrong conclusion.
Hostle path squalid surroundings and inconve-
ruent hours often complicate the job of court-ap-
pointed psychiatrists,

The pay 13 low, too.

Psychuatnsts in thus area charge $30 20 hour or
more 1n private practice. In Pine”™  County, court-
appointed psychiatrists are paia .: ) per exam —
usually from the alleged incompetent’s assets —
with nothing extra for the tme and exp of

“In the home. you can say it's 3 demertia, but
you can't say why,” says Dr James A2 s 2
Clearwater psychiatnist “You have to have themun
a ospital or have access to medical wformation
Quite frankly. there are times I'm glad when the
Judge has to make the final decisions ™

Without sufficient medical records or back-
ground information. it's 2 guess.” says Sprehe. who
18 president of the Flonda Psy chuatne Society. “1t's
2 good. educated guess

‘A one-way streat’

‘The way the exams are conducted c2n also skew
their outcome.

Sometimes the psychiatnsts arnve unannounced
at 3 person’s home. Patients can get angry or
flrstered, affecting their appearance.

It stinks. Some guy walks up to the door who
they've never seen before and 1t upsets these old
people,” says Dr. Alired Fireman, a Clearwater
psyhuatnst. "They den't know whether they're
being held up or raped. and sonetimes ,t's hard to
tell the ¢ Hference.”

Sometimes 1t may be hard to understand what
the stranger is saying.

Four of the six psychiatnsts who conducted 90
percent of the 1985 exams were foreign-bom, with
pronounced accents.

"Relatives have complained that they didn't
understand (the doctor) who was sent out,” Judge
Penick says.

“We have to rely on these doctors, and these are
the doctors who are walling to serve,” Judge Swan-
son adds. “It’s not a good situation.”

Occasionally, doctors reach conclusions about
wary patients who won't even let them in the door.

In July 1985. for example, a 91-yearold St.
Petersturg wpman wouldn't let Dr. Ricardo Mari-
bona 1nto her house. "Patient examined through
screen door as she would not let me in,” his report
said Desgite the limts of the exam, he diagnoced an
Alzheimer“s-ralated disease and recommended in-
comﬁtency. 3

e woman had 2 guardun appointed for her.
™ Maribona decfined to be internewed when the
Times called his office. In response to a list of

written questions, Manbona sent s letter that dd-

not directly address this case.
"My only comment is that the system works.
The decisions made are never final” and can be
reversed later, Manbona's letter says.
The prospect of musdiagnosis troubles mental
~health experts.
l‘t'f notjustaq of the ward's comp e

driving to someone's home for an examination,

"Thev'll pay $200 for you to go down to the jail
and see some bum who's commuttéd a cnime to
deternune his competence to stand trial,” says Dr.
Damel Sprehe of Tampa, where guardianshs - :ams
pay $75. ""They'll pay $75 for you to go see d you
can take 2way 2 guy’s estate that he’s spent ali tas
tde bulding. It's ndiculous.”

The Times'survey found that almost 40 percent
of the psychiatric exams in the first half of 1985
were conducted in pnivate homes or boarding hous-
es. That usually means there were no médical
tustories tc .udy, no cther doctors or nurses to
consult.

Experts agree that, without the opportumty to
consult records or colleagues, it is easier to make
mustakes.

d, the true cause of the ward'simpair-
ment might never be determined
could prevent effective medical care. Or st

could keep 2 ward in a guardianship that is not
needed, says Dr. Eric Pledfer, director of the
Suncoast Gerontology Center at the Unwersity of
South Flonda Medical School and an internationally
known expert on Alsheimer's disease.

*‘The implication,” Pfeffer says, *"is that guard.
1aship is 2 one-way street.”

When psychiatnsts are uncertain about thewr
findings, they are free to say <0 in thewr reports to
the court. They can suggest that the pauent be sent

to the hospital for more thoraugh testing,

"I will wnite on the exam, "Needs medical evalua-
tion,” ”* Dr. Adams says. "1 would assume that the
judges would try to wsure that that occurs.”

Dr. Warren says he recommends hospital tests




Q

ERIC

Aruitoxt provided by Eic:

68

on about 20 perceat of tus reporss, He, T too zssnmes
the judges take heed.

But they don't always.

Two months ago, for instance, an 84.y ma.wl(
Dunedin woman was declared incompetent? War-
ren’s report sad she was demented, but mught be
treatable. “Patient should be hospxuhud for thor-
ough medical and psychiatne evaluation ., . he
wrote.

At the woman's hearing two w.eks later Tudge
Philip A, Federico looked at the destors’ reports.
Both recommended incompetehcy. "It seems to be
unarumous,” he said.

. Warrsn's advice mm'dnamdby pedge, >
When asked about 1t afterward, Fedenco said, “I
don't thank that pyst theptobabﬂny mentioned in the
report was enough.”

Through the cracks’

Once declared incompetent, 2 ward reles on hus
guardian forhuhhwe.llthemdsemdmon

. his ¢ Y can be ¢

“But thxs seldom thpens

Psychiatnsts’ reports aren't provtded to the
guardians as 3 matter of course. And the annual
medical exams required by Law are often conducted

by doctors who are not psychuatnists. Often they
~" produce cursory reports of one o two paragraphs.
What's more, an ifl-tramed, 17pt or dishonest
guardian can keep 3 ward trapped tn 2 guardianship
tha. 1s not necessary.
Clarence Knight, 91, was nusdiagnosed, de-
clared incompetent in July 1984 and hospitalzed.
Doctors then found and corrected a vitamin B-12
deficzency, which can produce symptoms of senility.
Krught quickly recovered.
ut his , George Chambexs dd n:(hmg
to restore ghummpetcncy Knight was kept in
boarding home, separated from hus wife. Chambers
sold many of Knight's beloogings and mismanaged
his finances before suffering a stroke himself,
=~ Eleven months later, new guardians helped

~Knight regain his avil rights. Chambers committed
swade Last February, Knight is guing the guardian's

estate for damages.
“It’s going to be rare, but say it happens

some every year,” Dr. Sprche saysol the nght
case, “There is the
through the cracks bke that” ]
~= Deputy Metropolitsn Edior Robert Hooker contribut.
#d 10 this report.

Reasons for. méﬁ

lntheﬁrslhalfohgas 401 persons wers

Organit degenerative

dement:a A progressive. -
rreversidle deterioration of the

brain By far the most

comm:on d:iagnosis Also

“nown as senite dementia or

Azheimer s disease . 55%

. .
\

Other diagnoses include

mental retardaton, dementia

from bran tumors. head

Stroke-relsted dementia.
Confusion caused by bramn
damage from major strokes or
a senes Of tiny strokes.
Undertying causes, such as

njury. a‘coholist and mixed
causes. and other
miscetianeous adments Some
are treatadle.

Dragnoses confucted in about 20 peroom o( m cases, For Instance, ‘nonu of seven cases,

21% high blood pressure, are
treatable If condition is caught
esrly, soMhe victms can be
rehatritated

9%
Mej.. mentst iliness. includes
13% such a‘ments as paranowd

schizophrena and manic
depresston Found mostly
younger wards. Treatable and
somelmes reversible.

one psychiabrist diagnosed an

dege
unt-eatadle, but a second psycmalnsl diagnosed a possibly treatable stroke-related

uawhhhlseonsldorod . -

ligures for alt court-apponted coctors

comment decause he no 10nGer as tre case fies

dementa.
The doctors Organic
Diagnoses can vary according to the degenerative  Stroke-releted
doctor At nght s a compansen of dementis dementia
diagnoses made by psychiatrists Pedro Lense 79% 1%
Lense and Hecter Corzo i the st ha'f of Ce - Tone T -
Corzo 2% 77%

1985 The hne shows ¢ B —

8. bottom WS ¢ ed l_\llgqc_lor__g(___ %5% ) ?'Z‘

Corzo cechined commenrt 0N the 1Gures Lense, now lving in Gameswilie $2.d 1t was mpossidle 1o

-
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" The steps to guardianship

1. APE‘rmOleﬁodalleghgmllpusm incompetent at separsts times. They

is Incompent. - diagnose his mental condition and make
2. A LAYMAN EXAMINER delivers the - ecommendations to twoourt. ...
petition to the alieged incompetent, 4. AT A HEARING, 8 judge reviews the
2ssasses the parson’s living conditions and  reports of the psychistrists and decides
asks [f he wants an attorney. - whether the allaged incompetent sho

3. TV/O PSYCHIATRISTS visit the alieged bacome & ward of the court. -

Here are some
of the questions
usec. on exams

St Potorstnug Tomos Suaf! Wrtrs

Court-appomnted psychiatnsts ask an array of
questions when trywg to determine w* sther some-
one 13 incompetent.

The questions can determine that 3 person is

fused. but cannot pinpoint the cause. Nor can
xhcy geawxe 2 penon s cajadity to take care of

" Here are questions coamm!y used in Pinellss
County competency examinations:

-Howoldaleyou?wmtisyowblnh
date?

8 What is vor'r address? Your phone
number?

# What is the date today? What day of tha
week?

8 Who Is your doctor? Are you on
medication?

8 Do you have a wik? Who are the
beneficlarios?

8 What ¢id you have for breakfast?

8 What s the name of your bank?

8 Namo the last thres United States
presidants.

® What was your mother's malden name?

® Subtract 7 from 100 and keep
subtracting 7 frorn each new numbeor.

8 How much would 8 dozen eggs cost if
each egg cost 25 cents?

# How many nickels are in $1.357

® How are an orange and a banans alike?

® What does it mean whan sOmeons says,
*Paoyle who lve in glass houtes should not
throw 3tongs?”

8 What doss it mean when Someons says,
The Grass 1$ always greaner on the other
sido?
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Few represented by IawVE.g‘ at
competency hearings

By JEFFREY GOOD snd LARRY KING
st Timos Statl Writers

Like most people headed for guardianship, Ruth
Perunko had nobudy looking out fer her civil rights.
At 74, she had grown testy and inc She

missed in the first six months of 198> — the span
froem which the Times collected data from court files

What does it matter?
1t's a problem of national conucs1.. Last summer,
the American Bar Association gatherec udges *

crabbed at the social workers who came to ber door
with offers of belp, In time, three of them signed 2*

petitiorctq Eave her declared incompetent.

A jdge two psychiatrists who agretd that
Mrs. Pervnko was sende. A dite was set for a
hezring, where she almost ceriainly would have been
declared i

ncompetent. .

But then her daughter hired a lawyer. He wona
postponement of the hearing.

“She had some plysical disabilities, but she was
competent,” says the liwyer, Thomas Reynolds of
St, P 2. He scheduled 3 more Jete exam-
inatioa for Mrs. Perunko.

As 2 result, she was found cormpetent enough to
[ive at bome, with some belp. A judge hrew cut the
incompetency petition after she volunteered to let a
property guardan manage her money. .

Legal help enabled Mrs. Perunko, in spite of ber
problems, to keep some cantsol of her own Lfe. She is

an exception.

Despite the sweeping conseq of incomp
tency, only about one in 10 Pinela#County residents
is represented by 2 lawyer dunng the proreedings.a
St Petersburg Timesinvestigation shows.

represents the alleged incompetent,”
says St Petersburg lawyer Ri-hard T. Earle Jr, “It's
the only time 1 know of where you can tve 2
person of bis Bberty for an extended period of time
without representation.”
A one-sided system

The court system guarantees lawye,s to all
persons accused of serious crimes,

But the guardianskip system, which removes a
person’s civil rights, normally gives lawyers only 2o
people who exphcitly request them, Those who are
too sick, too bewildered or too compliant to speak up

€, get 0o legal counsel.

Q

ERIC

Aruitoxt provided by Eic:

)
‘Ua person truly is incormpetest. how can that
person knowingly waive the right of representation?”
say3 S. Petersburg lawyer Rebecca Morgan,
Uanlylheonlthyeralaoo::petmcthinx
represents the who su the guardian-
ship i the first place. Judges usually trust that same
attoroey to protect the nghts of the aleged income
petent,
This is why, at many hearings:
® Nobody qesticns the reports of court-appoint.
tﬂobodydnﬂeagalhepecdlorguxdnnddpor
tves.

suggests less drastic alterna
8 Nobody insists that the ward of the guardian be

present.
# Nobody asks grurdians about their qualifica-
tions or their plans for the wards,

legal professionals from 26 statesto recommend  w
guidelines for geardianship, 5

Their report su; that lawyers “be appocited
n every case, , . If private funds are nct avauladle to
pay counsel, then public funds should be used.”

Some think that would cost too mech.

But in Dad~ County, the judge always apponts 2
Lawyer before a person’s competency bearing, at no
cost to taxpayers. Selections are made from a pool of
attorneys who offer their services and agree 10 work
for free if the cheat has no money,

“By not yro;;dmg ua;x :llorﬂey{xglhesux;_. you
are Cpening a hotent ’s boz,” says Frank
re of Dxd .Ca::xxyml:..d u!pmﬁx -ztncy‘ﬁp

ogram 2] 2 non 2,
that serves inpoverished wards. “If something goes
wrong, how are you ever going to find out about 11>

Even when the wurd is obviously incompetent,
pensek s3vs. xn independent lawyer can make
suie 2 good guardian is chosen,
Meg:ifcvbolexpenssaykplbdpisalways

“If you astomatscally do that, you're going to
have a bunch of attorneys representing comatose
people in gursing homes,” says Pinellas Park lawyer
Patrick Caddefl,

“And a'ter all, skeptics ask, aren‘t most pecple
declared  scompetent bezause they areincompetent?

In most cases, yes. The trosblesome question is
i people without lawye-s have been
found eompetent if they'd been represented?

“f think most people who are judged incompetent
probably are incompetent, just ﬁke.moa people who
are accused of a crime probably ase guilty,” says St.
Petersburg lawyer Gardner Beckett, “Bat it makes3
whole lot of dfference when you convict somebody
who is not guilty, and that's the problem we kave.’?

Making a dif{ srence -

As seversreceat cases show, awyerscann.. 23
grea difference. Here are three exampiles: .
& Margo Johnson, 2 37-year-old akobolic froo
Paim Beach who was a patient at Anclote Manot
psychiatric hospital. Last January, her weaktby pare
ents signed a0 incompetency petition to force ber to
renain there. Johnsoo hired Tampa lawyer Robert
Nutter to coetest the petstion. -
AfL ¢ two days of woafiicting testzpony from
seven psychistrists, Pinellas Ciscurt Judge Thomas E.
* Peruck Jz. found Ms. Johason competert, “She has 28
alcobal problem,” he ruled, *but she does rot meet
the criteria for incompetency.” -
® Clelah Swarts, an 82.yearold Seminole wor>

an. Last July, two court-appomted psychiatrists
deemed her iacom;.ctent, but she had S¢, Petersburg

 Aod it may help explan why only seven of 408 « lawyer D'Arcy Clarie vorkung for he..

Piselta, ©~mty incompetency peutions aere dis-

s.}
v

Clarie persuadad Pirella; Cirqurt Judge Maynard
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F. Swanson that 3 voluntary financul guardian should
handie Mrs, Swartz's money. And the lawyer submut-
ted adoctor’s letter saying Mrs Swartz was compe-
tent enough to make that decision, ’

The fadge declared her competent.

s Hazel Wilson, 3 90-yearcld St. Petersburg
widow. She was so scared last year by incompetency
proceedings that she ran away to Vest Palm Beach

Patnck Caddell was appointed to represent ber.
He isterviewed people who knew Mrs. Wison. He

71

nadber evatuated by social workers. He told Pinellas
Curcet Judge Robert Michael she was competent and
that “ber primary need 1s for compamonship.”
Michael agreed with Cadlell, despite two coust:
appowated psychuatnsts who recommended mcomper
tency. Caddell's senvices cost $150. .
] think this 13 an example of how 1t sho.ld work.”
Caadell says. “Thus case had 2 good ending. And the
cost-effectiveness was good.” .

l.ayman examiners are

key contacts with system

By JEFFREY GOOD and LARRY KING
1.3 Thwoe Siaht Weiters

. Chatles Burke is a former cir-
cut court judge. Thomas Faulimer
is 2 retired sheriff's deputy.

They are the first contzct most
wards have with the guardianship
em.

whether people get Lawyers at in-
competency bearings. And Law.
yers, in turn, can affect everything
{rom the thorasghness of 2 per-
sqn'shurbgtothqqmﬁtyofate
gvea t;y the gurdian (see story

sbove).

Burke and Faullner are Pinel-
las County’s layman examiners.
The court sysiem hires them to
visit would-be wards, deliver them
« vpies of coust documents and
gather nital information. )

Burke works the area lying
south of Ulmerton Road. Faulkner
covers the northern part of the
county. They're paid $50 per vict,
usually from the ward’s money.

It's the layman’s job to make
sure the alleged incompetent
knows be's entstled to a lawyer
and to find out whether he wants
one.

What records show, .
Thbe St.Petershurg Times ana-
lyzed data from mere than 400

[ 4

P
-
b,

" ct;dup finding a lot of people who just
didn‘t understand what was going on.”’
— Guifcoast Legsl Services lawyer Mishele Schutz

facing guar&anship ¢ither would
not o7 could not answer the layman
examiners’ questions. Only 1 per-
cent of those people received 2
lLawyer(see bax).

*Here they (pr clive
wards).get this piece of paper.

reports submitted by layman ex- on.

aminers to judgef during the first
half of 1985. .
Statistics show that about 11
perceat of the people they
screened wound up with lawyers.
Most ¢f those people had specifi-
cally requested that a lawyer be

3 L.
But more than half the people

*{ usually get an answer unlest
someone is cca3tose or doesn't
bave any idea of what I'm taBang
about,” Faulkner says. *1f the’re
2 bttle tst skeptical, aod they're
not sye achat they want to do. I'D
have the cowt appoint them an
Mtoney.”

Burke woo't speculite on the

ry

results of kis work Nor will he
discuss speafic cases.

“TT gust stand on what the
recod reflects,” be says.

§ That 87-year-old Diana Ser-
eha timited English and in-
sist on talking to Burke i1 Rus-
sian.-

® That 76-year-cld Marie He-
bel would not let Burke inside and
was interviewed through a erack in
ber door.

® That 65-year-old Jessie Dad-

swell would not open her door. so
Burke left ber bearing notice tuck-
zude the screen door.
In eaxch case, Burke reported
t he got no reply from these
omen. None had an attorney ap-
pointed for her.

Burke says he tsies to have
thorough conversatwons. If a per-
son 15 hosule. “I talk to them

g 2
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22% sgid: 't do not want an attorney.” Of those,
3% wound up with lawyers anyway. °

16% Sa”:"My;amylg_""&m
23° wound up with lawysrs.” -+ - =--~  « ..

6% Said: | want but canno? afford an attorrey.”
Of those, - 2

o

| 92% woundupwiethlawyers. 0

56% sither could not or would not answer s
question. Of those, .
1% wound up with lawyers.

Sowrce: Pru 3 County records. fiest hall of 1983

ase i N AN b Te T T
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® Thrt in & seriss
By JEFFREY GOCD 82 LARRY KING

cs'e and deFrious, 3 72-yearold man
fived in 2 burned-out house and drark
rainwater from a dirty bucket. His guard-
ian bad jost track of him.

Forced to kve apart from her husband, an 85-
year-old woman died in 2 strange bed. Her husband
andberguardnnmedhcrlml.‘rhey-ere
vacationing in New York, s00n 1o be marmied,

Den.edomtxoldhcrﬁ!es;::p.a76ym-dd

hed in
bergwd:manddmedhcrtsoooomae The
sqnzndum(hndmymhdofecmndfm!s

Lﬂwth&thxeepeop!c.tbonuadsdow«
declared

WARDS OF THE COURT

Guardianship:
abuse, neglect for some

But these measures are sometimes not enough
to keep 3 guardian from harmng 2 ward *hrough
negiect or greed.

“Tbereuahrgeemldlnmn’bemnrd—
un,” s3ys Lauren S, Pinellas Courty’s busiest
guardunskiy> lawyer, “There is 2 Jot of room for
mdividual interpretation; there is 2 lot of room for

* somebody 1o be an outright thief.”
Coqsider:

1t's rot hard to become 2 guardian. Would-be
goardians don’t Fave to undergo background checks,
doa’t have 16 demonstrate skill at handling wards’
finances, don't have to present plans Zor helping 2
vardrepmeoaudoll:sﬁ!e Guardians often don't
mndthebndbumparhxhpdgaawmx

them.

Onceaypolz'.& guardans have few checks on
their power, Unlesq someone conplains, court offi-
cials 4o not closely abdif'tases for thelt or misan-
O{ﬁmksddomube&tomdg-mdms

Flondians are
yw)odgesrmﬂmrmﬂngbuandmp
them guardians.

Wuhthxsaaomsanuzp!mmm—lo
protect \nrds ¥a physical and emotiona] harm,
from financial eaplo? from sel{-neglect.

Oﬁenlhepromaeallept.smnondahvmd
some judges do Gittle to guarantee it won't be
broken.

There are some safeguards. Florida law tars
—connicted felons and minors from becoming guard-
jans. Guardns must file annual reports on wards’
ﬁnzmandpuwnzlme If the ward’s money is
g 's bond covers

v

the bore
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rmhﬂyvmnrds bomenrdsmdecm!w-
and seek

fate

YooY

for wards.

1{ nobody notices a problem, abuse can go on for
months, even years. Inthe end, award’s fate usually
depmd!m on the good Rentions and ability of his
wmmmr;wmmmdw
4 Others, b

s::!feutmetmdsdgecdyomeﬂ:gc:umrm
Today’s articles, on pages 12-A and 13-A, tell some
of therr steries. |

— Deputy Metropolitan EdRor Rotert Hooker coo-
wibuted 10 this report.

]
o




1 am not a
criminal . . .

By JEFFREY GOOD sng LARRY KING
StloeribupToweSuliwoes .

Thes is 2 look at guardanshup th, ough
the eyes of 2 stubborn, provd and very
sick womaa.

Sce 13 46, 2 Universizy of Mohugaz
medical school zraduate, 2 doctu: for
mere than 15 years. She says she has
been mentally 1] for about seven years.

Her manx disorder can muake ber
will. When it flares, she spends Like
queen, brings strangers bome and threw
ens pevple, In calmer roments she is
teilsgent, perceptive and wry.

Sue’s ex-husband and son hve in Inds-
3n3, her parests ;m Michizan. Shewas ©
Eving at St. Petersburg Beach when she
was declared mcompetent last March.
Her ret worth was about $200,000.

Angry, she beset ber doctors, awyers
24 guarduns with alls and letters On
Juse 20, after reading guardaaship
storses 13 the St Priersburg Times, sthe
wroie the firss of 120 letters 1o 3 report-
er The lengest was 84 pazes

Sce stuttled betw cen Pecelias County
boardzg bornes and mental hosprtals. =1
{eel hike a checker on 2 checkerboard,”
she wrote.

Most letters came from Horzon Hos-
pal, 2 psychiatex hospital = md-Pnel-
- [Tlas Many parts were strange i ram-
blng: others were hucd. Here are ex-
cerpts. ed2ed for breviy.

sss

Friday, June 20

Guardanshm mears of you are rich
you 2re exompetent and f you are poor
and in dedt scu work for 2 hving.

Grardanship means maliang 10 miles
to your bank where you have 2 large sem
of monsy ard getting $18 from your trust
officer.

Guarduastip means all your belong-
g8 afe 10 stcrage 5o you hase no cloth-
g or personal effects

Friday, July 4

1 am sclated and have no mofe
freends of selzines i Fhradx They say
they will get me” aew' frsends, ez bt}

Pirase see SUE 3.4

[/ r . - ]
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have not seen anyoce. So | am very

Mymm’hgeaoeandbmowkdzexsd:s-
sipating — 2l the 15 years of bgher
medical

be Mndmd solely
practice will be gone. My are
on pure survival. [ am getting good at
bezmzlwqmner&
be!pmetohnﬁcmda.l
enough bere.

Wnenlmadoaor!a.'nys!bonghl
they were inferior because they pever &id
ohysical exams o potiects, and mrissed
rany conditions that had psychbiatric
sy=plors.

Why don't psychiatsists 4o kb teste
X-rays and physicals, 2002 After ali, tkey
é4 29 to medical school.

friday, July 18~

They have an outing to the beach
today. and | am not able to go because |
2m aa involuntary patient and incompe-
tent. Solsaid. whyw\no!hcetbeocan
274 the beach t00? | am 2 kxran being.

Sunday, July 20
lmmubzlotbeﬂmm
the bospital popl). 15223 if you are incom-
pe:mxatwnooncvmnmczm
ywlodaxbmtbeﬂouhdemxchz:r
1 2ra oot a criminal but | have beeo
treated worse than most criminale- If
xeyucat»dcmn!sthenytheytmx
the incompetert, there . wouidn't be any
cnminals in this state.

Monday, July 21 '

1t is too bad that in thus system the
orly one you dare express your crary
,tbouzhuznd feefngs to is 3 newspaper -
reporter.,

Tuecday Jdlzz'

gwx'.iangnh&dmhmdloday
and said, “Yoa are trembing.” 1 525d, “Of
cor.xrseu;:m. I tave been since | was
declared incompetent.”

Last night my mothes cabed and she
is at her wit's end — she s3y7 she wants
to commit suicide. Sbe really Guesn't
rean s wants to cocunit suicide butis
{ed zp wth the sptem and what it is
dotar, to me and my faily,

As the guardan was bere yesterday
and* casually flipped through my
$200,000 trust account. | thought, alt
lharmmeymdnooed'tsdousmor
my parents any good.

'nmnday July 24
T wa$ supposed to have two doctors
ceme to restore me froen con peterce 1
am defiritely not incompetent
~ o 1dd no«,gex the doctors. Can't under-
stand why they have not come. It seerns
sumebody is draggeg theis feet here

Saturday, July 26

1 cancot tell yos how much worse my -
mulca:dnmumelha-tb«na
“thing™" of the coot’s wmathout nghis 1
wint to de, | pray to die There i no
happiness e — my Ide 3 over. |
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would prefer death to Lvics as 3 guard-
fanship zombie the rest of my Lfe,

Saturday, Aug. 2

1t will be 50 nice to be free again. |
think of sy exystalsin stoage, my books,
my records, efc”

thtxsmymmellumsﬁketbe.
people | = surtounded malotsdct
than [ ever thought g | dave
mooeyandtheydont.‘nmntbe&ler-‘

MT‘:qaxcmzmelyntoknnldme
Tbeyaﬂme:hubdy Tkyzreno(
Albert Einstein,

Sunday, Aug. 3
My mother called, and said the state

pacmu.‘l'beywmbehm;mewn
° porary guas , and limited-power
gurd.mﬂups.‘rbcre will be 2 periodic
review of each case.

Why Joesn’t Florida update its guard-
fansh v ws?

Fridey, Aug. 15

lw’!h'elfc'dlpld(mmy
Jongtermn Medicare, In other words |
f‘ﬂvhnkmp(emmnymoogbbor
P v coeple of frieots

3 and ex.

tierits who waat to smy lemeomo(-t’;
state 23 2 fast resort. | would have to’
leave behind oy earthly possessicns but
what are pos” ions when these people
are beat on kuling you?

Monday, Aug. 25

Maybe I should Eve in 2 state hospital,
00 one Wants to help e take care of my
disease. My mother does, but she is 75
years oid and how fong will she hast?

1
1
|
|
1
|
- |
\
|
|
\
|
\
Thursday, Sept. 18

1 have found these court people to be
toue hoctyans — trash,

The pardiax, are overworked and
underpaid for thewr jobs. Thus thereis 2
fack of services to the wards. Lack of
money of transportaticn to the doctor of
fer fo0d c2n spell death sor many,

The laws nced to be changed.

sem

On Sept 29, Pinellas Circuit Judge
Mayrard F Suansom signed anm order
returmng Sue to Michsgan. She had un.
dnrmnd c!l offers of help here, her lose-
sere 35id

Swansen ket her in guardianship,
but ber motkers dcontrol her immedicte
care. Sxe scsll be ox on allovzance. If she
grows unruly, shewill hote 10 return here

Tuesday, Sept.30 s

12pprc~ated your »:end ag the hear-
g yesterday, s Leaeve Judze Swanson is
2 wie, and humorous dge. ¥
could pot have written 2 better order
mysel. | bebeve Swanson mose
than be says. Thank God!

As they say, “Come to Florida on
vacation, leave Flonda on probation.”

Love, Sue.
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It upset
her a lot’

By JEFFREY GOOO snd LAKRY KING
=  Thmee Shell WvGnre

Kate always
ness. She kept the books for the Wis-
busband ran_ She managed their moncy
when they moved to Psc0
almost 20 years ago.
Then her busbard 3.5, She grew
wnmﬂmdmh&ﬁ:hlmiﬂdg

d her hter 23

{

Moved with her boyfriend into
Kate’s home wathout payng rent and
otilities; borrowed about $4,800 of her
motber's money; spent parts of 3
$17.600 loan on unauthorized ex-
peases and used ber mother’s credit to
borrow another $16,000 — all without

court permission,

_ Court records state that Chasleboix
2150 paid $7,000 of ber mother's moncy
to sepair a house for 2 fnend — again
without 2 judge’s approval,

Finally, in March 1984, Pasco Cir-
curt Judge W, Lowel) Bray ousted Char-
leboix for “abuse of her powers and
mismanagement of the ward's proper-
ty.” He appointed new

Charleboix fought ber mother’s
guardans until early 1985, By that
e, Kate's $90.000 estate had been
halved. Fees paid to lawyers imvestigat-
tng and solving the problems cut even

*The teal tragedy too was that all
thus btigation really consumed a lot of
mobey that should have gone 1o her
care,” says the invesugator, Lawyer

Ist down wards . . .

Peter O. Brck. “By the t me 1t was
through, there wasn't much jeft.”

The problems in Kate's case came
to bght after officials examined the
financial accountings submstted by her
guardun, Mooey might have been
saved i those fmmancal reperts had
been filed earbier.

Florda law requires guarduns to
file an accounting;every year, but for
two years Charlebotx faded to file one.
The attorney paid to represent Kate
dda’t ask 2 pdge to demand those
reports. Court officials in Pasco County
didn’t ask for explanations.

‘A Jot can happenina year. And for
that matter, more can happen 1 two
years if an acoounting 1sa’t filed,” says
Richard C. Wilkams Jr., a Pasco lawyer
who later became guardian of Kate's

property.
Kate's daughter apparently moved
from s after bemng removed as
her mother’s guardian. The St. Peters- |
burg Times was unable to contact her
through letters and phone calls.

Attcrney James C. Campisi was
paid more than $10,000 to handle
Kate's guardianship, court records
show, He says he wasa’t worned when
Chuslebox faded to file the required
financia reports.

“There was no red flag or anythung
to suggest any kund of doing,”
Campisi says. “If anyth took a3
perspective that she was doing every-
thing in the best interest of ber moth-
er.”

Kate’s new personal gusrdan says
the damage wasn't just financual,

“It upset her a lot, much more than
she would admit,”* says Lutheran M:n.
istries guardiaaship coordinator Dale
Hyhni_"'l:be daughter was cold and

Kate now thves in 2 St. Petersburg
boarding home. A sleader woman with
mulky bloe eyes, she kn:ts afghans and
goes out mith 3 Luthefan Munstnes
vutusiees fof juncies of fed ducaen
and cole shaw.

_ Kate Bres to reminisce about fish-
ing tnps with her husband, tut ber.
voxe terns fragde when she talks about
ker daughter. She hasn’t seca her
daughter for about two years.

“I'd ke to know where she 13"
Katesays.
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‘All she-
wanted
was her

husband’ -

B8y JEFFREY GOOO and LARRY XING
3t Petarburg Tvnes it Weiters

In more than 30 years of marmage,
Lucun and Florence Peters managed
things alone. They saved, retired to
Flonda, tock walks and held hands.

“Ot God ypahsshe loved him,” says
Mrs. Peters’ s:ster, Catherine Kaauf of
New Jersey.

By and by, they needed help. They
reached thews mid-80s. Floreace Peters
suffered a series of strokgs. Lucian
Peters remained clear-beaded, but
health problems overwhebned him.

The couple turned to ag -quaint-
ance from church., At first, Joan Grad.
“sky smaply shopped and cocked for

Then, in September 1983, a judge
declared Mrs. Peters incompetent.
making Ms. Gradsky her guardsan. Mr.
Peters was competent, but he volun-
tanly gave Ms. Gradsky control of his
money through 2 limited guardianship,

The guardianship lasted only seven -
months, bot it marked the beginning of
radical changes tn the Peterses” lives.

Ms. Gradsky too legal control of
the rwghly $300.000 m cash and
tonds the couple possessed. In court
documents, she asted most of it 1a Mr.
Petm name.

The guardian used Florencs Pe-
ters in 2 nursing bome, but kep. Mr,
Peters in the guardian’s own home.
After 2 while, Ms. Gradsks no longer
brought Mr. Peters to visit his wfe.

Her sister says Florence Peters
was devastated by the loss of contact
with her hustand, It would really
b eak her heart, She didn’t talk about
¢ oney, All she wanted was her hus-
tud”

Over Ms. Gradsky"s objections,
1 s Peters wonback her civil rights i
#5n 1984, Mr. Peters took back legal
ntrol of his finances that same

aocth, saying he had recovered lus
acalth and had been managing kus own

affairs despite the guardanship
Ms. Bradsky's forma) contspl had
ended, but the Peterses dud not re-
. umste, R -

Mrs. Peters néver left the aursing
home. She died of a massive stroke in
August 1984,

Lucian Peters d&id not attend her
funera). Instead, the funeral bome re-
ceived this telegram (see above):
“I'm just passing through the state of
Flonda and 1 want my wife to be
cremated. Thank you. Mr. Peters.”

Lucian Peters had been in upstate
New York with Joan Gradsky. A mosth
L3ter, they were married by a detk in
S8, Petersburg. He was 87, she was 54,

About $100,000 of M, Peters’
money was spent in the first month of
the marriage and the 11 months pre-

* ceeding &2, court records state,
The

an addition to Ms, Gudsk)’shomc A
state social worker saxd My, Peters had
also purchased new cags for the guard:
ian's two \Jaughters. court records
show, .-

The new Mrs. Peters is 2 heavy
woman with graying hair dratitfighty
back, She pauses when asked about the

masriage.

"Weu she says, lls s case ol
mutual fespect, you mught tay."

She won't discuss her role in man-
aging the Peterses’ money, but defends
how she treated them,

She says doctar’s orders kept Fior-
ence Peters in the nursing home, She
says the couple’s physician also told
Peters not to visit lus wife because it
cpset hum,

“She was very mean to him. That's
why he couldn’t go to the nursing
home,” she says.

The donor dxspules her state-
ments. “That’s false,” says Dr. Rich-
ard Prarak. He never saw Florence
Peters mistreat ber hushand, he says.

n fact. heﬂys.ﬂkysl'mldhavebeen
reussted, and recalls wrging the guard-
12n to ¢o 50,

T thought it would be good for
(Flatence Peters),” Prazak says. *"The
guardsan on}yhmdered lhal rather than
helped at.”

Dunng four visats to Lucian Peters®
hoe, 2 reporter was not allowed to

see um  Each-tme, hzs wafe or fa-
thern-law sard that Peters waza't

<Lome His wife and the cos
ney 5314 he Coesa't want & .‘omtﬁm
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‘We had
argumients,
that's 2iF

Dymmvaoon-uumvm
Tinos Suest witor
Mgﬁwwmmmmwunymw
togoto
There ':m screams and 3 struggle. Blood
pwndtrcmmbankedthtwgbthcmsbce
anc neck by a broken drinking glass. An ambulance
tock him away. Police arrested his wife.
ummumsmmmw
- e first sign of troudle.
Joan was oot only Donald’s wife, but also his

that 2 judge
ﬁnmmmwmum

“There were many, u.mynmuunutzkmre
my own bome — where it was supposed to be
yuceﬁﬂandqm—mnahm;hﬂmmgm

room,” Joan says cow. me
A szyw-old mm:d accomntant, Domld was
di P and & i tacompe-
ten(nM:y 1981,

Joan, 50, mnamcdhisgnaxdhn.i’mtbcnqa.
nobody challenged her fitness for the job, despite
repcated signs of trouble: -

® Nov. 10, 1981: Donald told police that Joan
was trying (o Gl him. He was taken to the bospital,
then back home.

& May 29, 1983: Police arrived after a neigh-
Lo said Joan beat Donald with 2 mop and severely
cxt his arm. They were both hospitalized.

Medical records state that Joan did “not wish to
k\*mthbcrhusbandwhwu and she was afraid__
she might use homicide on

®Aug. 25, 1984: Rmfmgtoaanlo:hdp
pobice watched as Dorald, covered wth blood, ran
naked from the house. Rescue workers took him to
the bospital.

Draald told police his wife “got irate™ when he

. refused to goto ded. Joan 53id self-defense led her to

gash her husband’s face 2nd neck with a broken

gls Pmdecsded]mm“magwkmthe

victm®™ and arvested her for aggravated battery.
Police knew Joan was Donald’s guardian But

81

medical advice) and has not followed through wth
treatment plans.”

Joye 3aid be was unable to comment for this
article, citing patient confidentiality. However, in 2
letter tothe 7imesbe said, “Myamandreoom-
nmmmthunuvuem:hmmrml.mp(
ed community standards.”

luookalxp(oasuxebodmthcdaymeﬂms
arvest before court officials raised questions about
Joan’s conduct. After learning of joan's arrest
Pineflas Cu’m:t]udg. Tbomzs E. Peaxk Jr. rephccd
her with a proft ..nx
ald'speuonal

Peaxk says court oﬁmls rarely check on a
ward’s care, especially if mrd‘unnuehuve
m;:eopievhoknev!heremayobiem
have told court officials, be says.

"nmesthcmgedx.muhatﬂlbcgomxm

“and it s never called t0 2 judge’s attentwn,” be says.
Donald’s personal guardian, Atlon.

s new
son, kept the couple apart until tensions eased. He
mkbomld(oancvpsychnmbamldmmved
Toiay.Dmmwmhmwbeﬁccol
. charge against his
wife and they revnied. They dispute most offical
reports of the struggles between them.
'Weh:daxzumenu that's alf, just hixe a2l
married couples do, She —»deamdz\mdnn“
Donald says. Hxsvn.fcadn.. Ecertainly did the best
job that anyone could.”

1f Joan had d 25 her husband's g

Muys.lhemdmg:mﬂdh?bemmmc. lt

could have dragged them
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‘You can’t always meet the responsibility’

By JEFFREY GOOD snd LARRY KING
st Tomos Staft Wrkers

Before all the years of Hard drinking. mental
illness and institution:, Heary M. or was 2 dashing
bartender on the New York Central Ragls ad, partic-
ular about his pleasures,

“My brother Henry, he was 2 handsom boy,”
says Rosahe Mclver Robinson, hus sister 1n Phitauer-
phua. “Unfortunateiy, hxsdown{an was fast women
and slow horses.”

= Today he 15 73. In slured speech, he claims to
own 2 Rolls Royce. Sometimes he {orgets tus ciga-
rette is it and sets luy home afir
On July 24, 1984, Mclver was dcda.rcd mcompe
tent. Hkﬁ:ﬂmxpﬁmhﬂdmmmw
from guardnnshrpsundcr suspicion of fi 12l mis-
mansgement. -
cme Lmhenn Ministries of Flonda, 2
mnproﬁt agescy that prondu gmrdnns for poo;

orve' in February 1985

The::dm lrwbl;mfmm the sun&,e Mclver v;zs
1 unnuly and careless. money for
‘ costly professional supervision. ﬂxhcﬂn Minstnes
couldn't find 2 good boarding home for him. The
;ﬁrency let Mclver Live with a sister 1n St. Peters-

On March 3, 1985, Mclver tossed smoldenng
cigarette ashes wnto a“wastepaper basket in his
bedroom. Fire burned through the ceiling and smoke
filled the house he shared with his sister, .~

After the fire, Mclver went to the hospital for
problems unrelated to the fire, Wifen he was dis-
charged, Lutheran Minstnies let his sister take hum
back to the charred house, Dale Hyland, the agen-

|
|

cy's guardianship coordinator, says he didn't know
then about the firs,

“My feeling at that time was, ‘At least he’s got a
roof over lus head,’ " Hyland says. -

In fact, ﬁreﬁgh:m had to punch 2 hole in
Mclver's roof to douse the March fire, When 2 social
worker m m(he hms;da!most ht:vo

months after pskcda ge to have
polie officers remove Mclver, = .
Court documents described Mclver's condmon

fire, no elccu'.aty. phone of running water, com-
pletely unsamtary living conditions mith no edible
food avatlable.” 5
Mclver’s sister was biving ir 2 car in front of the
home at the ime. says a fnend, Rev_ Albert Sanders
Sr.
Hyland acknowledges that Lutheran Mmustnes
should have found out sooner about those condstions,
“Of course the guardian has that re. ponsibiity,
But at the same tune, you can't .ways mee( the
responsibility,” he says. “We're not perfect, okay?”
Even f be had known, Hyland says, 1t might have
been hard to move Mclver any soooer. Mclver
nsisted on bving with hus sister, and Hyland saysit’s
hard to convince 2 judge to forably move 2 ward
+  "The fact that he's iving 1n 2 burned-out house,
that dom tmean hie’s bewig dangerous to huvse o1
others,” Hyland says.
Mclver's guardian récently moved him nto 3
Pinellas psychaitric hospital. Mclver has new cordu-
roy slacks, gets medication and regular meals He

speaks well of his guarduan.
*“You treated me swell.” be toid Hyhnd recently
~*1 ke you"

)
~ e
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. . - and a nase where the
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system works very well

‘Rosie’: Help with
no loss of dignity

8y JEFFREY GOOD and LARRY KING
SU Potersburg Tines Siaft Writers

Rosie jingles her house keys,
anmous to get to the store. A
younger companion sits withher m
the kitchen, studying Rosie’s shop-
ping list.

*“You know, you don’t have any
food on this list today,” says

Foster, Rosie's guardian,

"You know I'm rot a big eat-
er,” Rosie says.

"You've got catmeal cookies
twce.” ‘

ie Jooks up, startled, "Oh, |
do?” She looks away, embarrassed.
- Ap 76, Rosie 18 growmg more
forgetful. She wants to look after
herself. Often she succeeds. -

When she aeeds help, though,
Rosie’s guardian is there, Foster's
work is the ideal of what guardian-
ship should be — a gentle intrusion
that protects Rosie without stz
her d-gnty.

“Thad to have some help, says
Rosie. “There must bc a lot of
other people who are helpless and
are looking for help and dod’t get
it. I just count my blessngs every
&y - g

People like Rose live all over
Florida.

Roie and her husband George
— whose real names wll not be
published here at the guardian’s
request ~ moved here from Chi-
cago. They hoped for a pleasant
reurement.

But emphysema disabled
George, and Rosie prorused to
keep hum out of a nursing home.
For four years, she paid bills,
cooked meals, helped hum bathe.
Often he would fall from bed at
right and Rosie would call the
paramedics to come hft him,

Then on Dec. 30, 1984.
George died. Withun five weeks,
Rosie was declared incompetart

and assigned 2 guardan.

*1f you were confined 24 hours
2 day to someone who was 2 com-
plete invalid, naturally st took its
toll,” a fnend from church recalls.

After her husband's death,
Rosie ate mostly ie cream and
cookies. She dido't bathe often
enough, wrote checks on an ex-
pired account, dida't pay bdls and
was swindled by an‘insurance
salesman.

The guardian went right to
work. Foster keeps cose tabs on
Rosie’s spending and has volun-
teers cook balanced meals. She
takes Mosie to the dentist andhas a
nurse stop by to make sure Rosie-
takes her medication. Foster 1s
paid abcat $30 a week from
Rosie’s modest savings.

There are still some problems.
Rosie neglects to take her med:-
cine, calls expensive regairmen for
sumple jobs and trusts strangers
too much. She has dizy spells and
her guardian worres that she
might fall.

*We don't want her to fall and
have a oroken hup,” Foster says. "'}
can put herin a cotton-batted room
and make dang sure she doesn’:
break "ip, but I would be remiss
asa guarduan, It'sanarrowline.. . .
The guardian who would just shuf-
fle them all off in 2 nursing home
would nokbe a true guardian”

By looking after the basics,
Foster hasallowed Rosie to remain
in her mobile home near old
fnends. Rosie attends church func-
tions and takes bnsk strolls. And
she tends to ber favonte plant — 2
hibiscus bush that almost froze to
death the winter her husband died.

"It stopped grc /g’ she
says, "l dudn’c see any bfe int, any
hope,

[ was going to toss the bush,
and I Jooked down and saw a hittle
ut of greer. I babied it and babred
1t and babsed it,

"I brought it back to health.
Ht's come back and here it 18, 3
hundred buds on it.”
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WARDS OF THE COURT

‘Pockets of collaborators’ compromise
welfare of Pinellas wards

® Fourth m a-seres .

By JEFFREY GOOD and LARRY KING
SL2etrroburg Times Stutt Wrtars

. Meet some people entrusted with the
welfare of wards of the court:  ° -

Fred C. Schrecengost was 2 yaardian who
made extra moncy by housing his wards in the
boarding home he managed, according to his
former boss. .

George Chambers became guardian for an
81-year-old wicow after about $9,200 of ber
modest savings disappcared. Assistant State
Attormey James A. F erguson says Chambers
took the money, - v .

Pr. Byron W, Goldberg told officials m
89-year-old veteran didn’t need’a gnardian's
protection. ' the psychiatrist belped a
[rmdofhnukcoonuoldthe:eten‘n's

$500,000, officials say. .
_ Judgesin Pinsll3s County remove people’s
civil rights, make them wirds of the court and
When faniily members aren’t able or qual-
ified to serve as guardians, judges often en.
trust wards® care to clubby networks of soczal
w&x;kr:rs. profusiopal guardians, awyers and®
of - -

Some of these nstworks represent not
only the wards’ inter -, but also selfish
intefests,

“You have these Little potkets of collabo-
rators ... where they're doing their own
thing.” says Dale Hyland, guardunship coor-
dinator at Lutheran Ministries of. Florida, a
nonprofit social services agency. “That's not
the way it should be,” « ~ ¥

Judges often don’t screen

izps, law-
yers and other court-appoin

professionals

for skill and hon=sty, So they wind up trusting

.

Ttem - {he ud

those same professionals to police ooe anoth-
er

Some professionals don’t need much over-
sight, says Pinellas Circuit judge Jerry Park-
er. “There are just those who are shining
examples of what should be don=.”

. Others aren't such good examples.
Trusted to protect feeble people, they havé
used their power to benefit themselves or
Inends. Trusted to report problems, they
have sometimes hidden or ignored them.

Prominent guardianship professionals say
they try t+  “rret out wrongdoers m ther
ranks. Do Hicks, outgoing president of
Pinellas County’s Guardian Association, says:
“W- oolige our own.™ .

s. {some of the professionals have begws
reiying on one another for work. As wards’
needs become secondary to their ows, they *
stop policng one another. .

The watchdogs of the guardunship sys-*
judges — say they count on
g professionals toact ethucally and
to alert ccurt officials to questionable actions
by other professionals, Judges trust the pro-
fesionals to put the interests of helpless
wards ahead of their owm. ,

“You're very disappo'ated when they
don’t bive up to that trust,” says Pineflas
Circust Judge E. Pexckt Jr. “Howdo]
get the truth: .. I've got to have the red
flags.'cwr *

Today’s articles tell the stones of some
guardianship professionals who won trusted
prsitions i the guardianship system, then
ased that power to benefit themsclves or
th¥ir acquaintances
= St. Petersburg Times Deputy Metropoltan
Editor Robert Hookar contributad 1o this report.




O

ERIC

Aruitoxt provided by Eic:

82

Cozy ties, selfish motives
‘jeopardizé Pir.ellas wards

Man who took
widow’s $9,200
named guardian

8y JEFFREY GOOD wnd LARRY XING
= Tirnos Susft Writers

The old snapshots show 2 woman with red
cheeks who loved to dance and visit fnends. Then
Caroiyn Huber's misd and body mthered. A man
named George Chambers Lefriended her.

Last year about $9,200 of Mrs. Huber’s modest
savings disappeared. Authorities say that

took the money.

Then Chambers got even more power over the
81-year-old widow from Clearwater, He became her

>~ The judge who appointed Chambers as the
woman's guardian last year say3 be doesn’t remem-
ber the case. Butthe judge apparently had 10 1€3500

that ume we had not uncovered any senous wrong-
doing,” says lawyer Lauren Sul.

Sill says she didn’t know that Chambers was =
Mrs. Huber"s will. Sl dd know that Chambers had
centrol of Mrs. Huber’s finances, she says, but she
did not ivestigate how he used that power.

Mrs. Huber’s guardianship lasted only five
weeks befor = she died of cancer on June 15, 1985
She lefi 2 estate worth about $10,000, court
rocords stze.

Earber 1n 1985, she had about $30,000, says
Ass.etunt State Atrorney James A, Ferguson. But in
the four months before Chambers became guardsan,
i‘;erguson says, Chambers took about $9,200 of Mrs.

b ﬁsmencyfrom their joint account, It is unclear

10 question an expe P
guardian who had the support of 2 prominent guard-
unsiup awyer.

Tlus ts what the padge apparently didn't know: In
the 16 months before Chambers became ber guard-
1o, Mrs. Huber had become increasingly dependent
on Chambers. As her health failed, she give him
coatrol of ber finances through a power-of-attorney
document and jowt checking account. She cut a
reiative out of her will, substituting Chambers as a

When Chambers asked to be named as Mrs.
Huber’s guardian, his court petition did not disclose
his relabonship with Mrs. Huber. On May 7, 1985,
Punellzs Circuit Judge Robert F. chhaelldechrcd
Mzs. therb“ i ump and gave Ch con-
trol of care money. i

Like many other Pinellas judges, Michael says he
20esn't check the backgrounds of prospective guard-
1ns. He trusts guardranship lawyers to ao that.

The St Petersburg awyer who helped Cham-
bers establish this and many other guardianships

s used the money, Ferguson says.

Mrs Huber's nephew is dispiayed that coert
officials didn"t know more about the man they put in
s:l'xar_lx_;'e>c of the widow's ide.

nephew, George Ruckelhausen, is especially

distressed that Mrs. ngr'ahl;mdy mementos are
now nussing. “’It's 2 ternble thing when a lfetime is
disregarded Like that,” he says,

_ Chambers commatted suicide last February, as
criticism of is work mounted in this case and
another one. His widow says Chambers befriended
Mrs. Huber and wouldn't have stolen {rom her.

. "My husband was about as honest as the day 1s

" Jong,™Adriana Chambers says. “'He had no greed.”

Mrs. Huber's will left Chamoers he: personal

possessions and $10,000. The estate is 1n probate
court,

X Before his death, Chambers dccimed to accept
his $10.000 bequest | would ratber the money go
to family members,” he wrote in a letter to the

257s e did not Chambers’ . A
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‘The main reason he became a
guardian was to get money’

By JEFFREY GOOD snd LARRY KING
2 Pyteraprg Times St Wik

Fred C. Schrecengost was a boarding home
manager.
Fred C. Schrecengost also decided to become 3

guardian. .

Why? So he could collect < commission each ime
he placed one of his wards in the St. Petersburg
boarding home he managed, says his former employ-
er.

*The main reason he became 3 guardian was to
get ‘money,” says Tom Wick, who owned the
boarding home where Schrecengost worked. “That
-wras part of his job working for me-and filling the
facibties up.” .

Each time Schrecengost placed 3 ward in Wick's
boarding home during 1984, Wick says, he paid
Schracerigost 20 percent of the first month’s fent.
SchrccengmabocoﬂeﬂedStolOpucemo{me

-hdﬁty‘sgrosizmteuchmh,mckm
. Guardians have the jower to decide where ther
wards live. They are forbidden to use that power to
bepefit themselves, says Pinellis Circit Judge
Thomas E. Penick Jr. But Penick says Schrecengost
apparently &bd gust that.

*That . . . appears to me {0 be selt-dealing and 3
coaflict of interest,” Penick said when a St Pelers-
urg Times teporter 1744 him of Schrecengost’s

“repor{ed afrangemenl.
~He's doing nothing but funneling peor' into
boarding homes,”. says Penick. “Ins*ead of locking
into what is best for the ward you've got blinders oa
whea you've“]o( an obligation to &l boarding home2

people.”
Lauren Sl is the St. Petersburg Lawyer who
e et s ian, and was

belped g ,

then hired to handle his Jegal work. SII $3y3 she ©
didn’t know that Schrecengost got commussions for
wards placed at Wick’s home. But she dud know he
managed the facility where hus wards bived.

She says she disapproved of the arrangement,
but &d not forbed or report it to judges. “The other
side of the coin is the ward benefits from having the
guardian there on call eight hours 2 day,™ she says.

Si had 3 duty to tell 3 judge what she knew,
Peasck says. ~She knew fhat 7 he says. “I'd never
allow it.”

Althoygh Penick did not know about the

ding home arrangs t-he-ousted Schrecen-_
gost from all guardianships in early 1985, Penck
askd the Pinellas-Pasco State Attorney’s Office to
i igate the guardian for mi priating money
from estates.

Schrecengost is said to be living in Maryland. He
&4 not respond to 2 letter and chooe calls seckuing
comment for ths article.

4> w2 a3 =D AR -0 R
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’ VA doctor wrongly steered
patient to adwser

By JEFFREY GOO0 and LARRY KING <
Tioos S0 Wringry

VA officials discovered that Emerson was tryig
His first job paid just 19 cents an bour. By 3ge 1o withdraw money from-Max's bank T)-
89, Mx= had saved n.ore than $500,000 — money onmb}yloremvmualh:dtxmlues!nm
ﬁmwmwwmw fund after Ahfmed.lheVAaskeriaMgetoreconndcr
case. s
&ahnmzdﬁmbm.mﬂmm “Mocey wis ﬂmgtcofasund’hrd says Ed

by changed — in 2 way that raised questions about  Culbertson, 2 St. Peterzburg lawyer representing
the role of a court-appointed the VA

psychiatrist.
While Max was a patient at the Veterans Admit- Max was declarsd incompetent in July and as-
E 's financial arran,

W. Goldberg, a VA peychistrist who  officials say, S ol
ngg:,:m p:mpegm'lnh.mw l’?""“”m‘."’e!. peychiatrist : l.“"h‘”,'
edtoseeif Max was meatally competent. ' ﬁnan;:aﬂhxodnz;m‘bﬁwm‘?heche;

Wztmﬂdmhmimwhﬂ- of stafPE Buy-Pines says hawever, thathadoundacs
fered from ~rmild seaility” as well as impaired sight ! evidence that Goldberg exploited Max. ~-
and bearing. But Goldberg concluded that Max still ¢ “Tt was well-intentioned but stupid,” says Dr. O.
hadthemmulchn:ymmzehmml ' )ﬁchelhm"nmadnb.mzkrhnmdo."

Another doctor agreed, and the judge Lilies mys be scolded Goldberg, but took no
g:g:gxg:;mdnp.‘ Max some @m:mmcddbergmahmﬂsmoayw
help in sanaging stoooﬁ!emlk it b

oduced frieads Rncbard&w Goldberg says bedxdnothmgwmn;. “Helt that
mp Maxto ooe of bis medmnebesmmmsd the patieat,” he says. In

authority besnbehus!eemdmoreduamevm
hstspm(.Mumeunlepl fact,
to manage his finances and agreed to pay Emerson 10 Emerson.
a3 much as $8,000 a year for the belp, Goidberg says kmetEmersonymagowhm
St. Petersburg lawyer Wiltam Zewadski pre- - Es wisa zndn:..:mona}

pared the documents giving Emerson cootrol. MM!O‘ o
Ewmfa?amhﬁtdfmnmladmat&y%”‘w mGoldbergnid.“l’n
Pines who had done dumyvort,"lendshm wb’tﬂﬂnﬂmm

VA officials dispute that. They say E the firancial adviser. has reportedly
oot work as a Bay Pines volunteer, -asno!quﬂ:ﬁed moved to Califormnia. Hcdidnotmmnmemmkﬁ
to handle Max’s money and should aot have been with his Sz. Petersburg attorney. *
caJtd::;toMa‘sasebyGoldbetp ;

= d
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2 men who were arrested

am 3 9
w mme m mmmmmku m.

became gu’ardians

m
W ,Mw.‘w kit WM
i m“_mmmm mmmm mmmm
; e
.mmwnw..mﬁ.m%mm.
mmwmwmmmmmﬂn .
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officer in 2 waterfront park.

Judges appointed bgthmas

nns -uhaakmg:bm Ar-

}
is
d

Wayne P. Pratt stole 2 load of kumber,

Damel J. Whaley exposed himself to 2
male police

8y JEFFAEY QOO0 and LARRY KING
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Pinellas system treats
many wards well

By JEFFREY GOOO and LARRY KING
B Potoryingy Tiepe ofl Wetar

Many wards are served well by guardun-
kD in Pinelias County. by s .

When wards are treated well'here, it'e
generaly not because the baw or pidges yuar-
aztee # — but because their caretakers geou-
mely'mtlodob:::lhbu!.

“There are bad apples in any professicn,™
s2y3 Rebecea Mocgan, » St. Petersburg lawyer
who specializes in legal probiems of the eldes-
ly. But for the mos? part in Pinellas, she says,

n
peogle became wards in 1985 alone,

‘Wards fare better in Pinellas than in many
other pasts of Florida, experts agree, partly .
because of the groups bere that train
223 and serve wards who have nobody else.

Such services have put Pinellas 2 step
ahead of other aress in Fke “la, 3ays Elame
New, 2 awyer oc 2 M‘“;r&;lgwmmlee
enkuting the state’s ip system.
“That doesn’t happen asywhere (clse) in the
state.”

Pioellas is also distinguished Ly 3 compute
er;k'idcd system for checking up on guardany’
wi

In 2dd:ticn to maistaining the court files
containing guardians’ reports and other vital
documerts, two Pinellas < yurt clerks san the
files fo1 signs of trouble .nd report probiems
to padges.

Since 1982, the clerks have bees aided by
2 computer that spits out stem warnings when
gaardans and Lawyers don't file reports on
time. The computer was busy in 1986; annual
rmmmcmduh:hommthdd!be
3.500 guardianships. - .

The clertds’ oversight is Emited by theur

3 foancing, d

“With what the Law requires, 1 thick we're
doing a goodjob.” says Paul Cloainger. seper- |
viscr of the probate department for 21 years. !

Caring for wards is a money-making

proposition for some guardians

By JEFFREY GOOD and LARRY KNG
P, U

Soi guardians work for free. But many Pmeltas
County guardians are paid for therr work, |

A corps of professional guardians has :prung up
to care for wards who have nobody else. Almost
two-thirds of the Pinellas residents under

placed
gu:éum‘ﬁphlbeﬁ:ﬁhﬂdw&s&adnmﬁmﬂy
h fhinng e

g , 2 S¢. Petersd

Praf.

(4 Y

F 1 guardians in Finelias g 1y
chasge between $15 and $20 20 hour, while fawyers
n guardiazship cases generally collect $75 to $125
an hour. Grasdians and lawyers say they collect an
av.nzze of $S00 to $1,000 a year for each paying
w2

Tl;epayan_mgem\ﬁgba.‘l‘hewvm
gu_mhgs!«mg!bgnmcbn 21 Hubert Rutland got
2 pidge’s p to pay th trex 2 total of
$193.500in I_QQSaadlos.pa\de’S!”ﬁoom
legal fees; - ..

« On the other hand, many Pinellas guardians and
Lawyers case for indigent wards for Littie de no pay.
“That's part of our duty to the poblic, to giye back
sotme of what we take out,” says St. Peiérsburg
Lwyer Doug Williamsoa.

. To collect fees, guirdans and Lawyers are sup-
pesed 1o give judges 3 petition descriding the work
performed. Some petitions detal the tasks per-
Z.'ml-:l at length. Others give only 2 brief summary

without asrgument. But not atways. -
While some fadges routinely approve $20 hourly
fees for guardans, Cuont Judge Jerry
Parker drew the lme at $15 an hour whie he
supervised guardianships this year. Parker says that
rate 1s enovgh for such routine tasks as wisiting

coulda’t"” .

Unless someone tells them otherwise, judges
trst that guardians and lawyers have done the work
for which they are requestng fees.

That wasa't the case with guardian Abce Otis
Otis coilected $20 an hour for services such 33
taking wards to the doctor — while pasng a2
employee $8 3n hour to actually do the work.

Bt affer Otis requested almost $10,000 in fees
on one case, the ward’s sister i At an
August hearing, Pinellas Circat Judge Maynard F.
Swaason told Otis to charge her full rate oaly for
time¥Ke hérself spent on wasds. .

"Otis says she is resubmitting 3 request for ower
fees, but s3ys she andoxhcrg\mbnnhwm
could make 2 profit on their empioyees work,
Swanson disagreed.

e fieed to encocrage professional guardiass,”
heszldaftenhcbearhg."Bulldoa‘lrnnychlhe
Wdea. . .thatthe g.mrdm‘\'rpbecoma profit-mak-

services.
n most cases rudaes avorove the requested fee . ing organination.” - =+




-

87

If they didn’t need us, we
wouldn’t have much of a life’

By JEFFREY GOOD and LARRY KING
K Outarsiury Tings Jagit Witgry

A bespectacled man is standing by the under-
wear bza in a K mart stere, He is holdicg a very red
par of Jockey beiefs, size 44. He is waving them
mdamemdahgwmdmmdfmk
tbouuamchmw

"Red-colored underwear?” Frank says.

“Dacth Vader wears it,” the other man repbesin
aPn!n:u&:vL"llnsgoodenou‘bfaM
Vm.':sgood for you.'

rrm;?mk-wksnmnmhumnd.m .

he nods. He takes the red
Frark, 36, is a mentally i ward who has dele-
s30ns about outer space, Darth Vader, stink bomnbe
thrown from talking cars and 30 ‘orth. The man with
the drawl i3 his guardias, Terry Haddock.
Haddock doesa't have to shop with Frank He
cm!dh:ylhedo(hesmdnkelhantolhehor&(
‘But Haddock thinks incom-

petenx people should have somc:bomnthex
hz:'spand-bymaypeoplelhakﬂaddod.

64, 13 oce of Pineltas County’s best guardians.
“If there were 10 more Terry

All Yis e be’d been 2 salesman, oc 2 stockbro-
Never

— pays ™ s, visits wards, apphies for their govern-
mmt benefits ana keeps tn Lowch with therr rels-

Bmthenhegmas(epfunhcr He'D accept
troublesome mental patients as wards when others
wxn't. He yells at nursing bome workers who
overook his wardr_ His work has saved the life of a
hfn?eemm.nemapodm

Haddock kas 40 wards. Twelve are “freebies,

people who can’t afford to pay him. The rest he
clarges $20 . He will eamn more than
$30.000 3 thuyw.

“Absclutely it’s 2 business,” be syys. “It's 2
banwrmchm;mhukoam.ha
makes you glad that you're 2 buman being.”

‘Grasping at straws’
He had a sick wile, a arge mortgage, a history of
haﬂ trouble — and po b, This was seves years

Haddod:mkano He became 2
mbm .

2 pay-

“Now, you take my posdtion: 57 years old, bad
medical record. My chances for employmeat were
vcry.vsrydim, be says. “1 was pust grasping at

Like many guardians, Haddock had Btte train-
ing.

dachfed i 1976.

Willie &ngw&a.a&wpﬁnm
who quit in 1981. The guarkian’s written exigna-
Wilie “hoscile

always beer. told what
hcmldn'td:l!l‘ecndb 't 2ell time. He couldn’t use

bakt\'ﬂmahqdeanda
with $2,000 ot:ll in savings. Wbcn

~
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to learn. Haddock color-coded his medicrne bottles
and taught Wilbe to take &is own pills.
“He's a joy,” Haddock says. “He really ix.”

Holding hands
What bothers Haddock i the wards be can't

fraw. He8 hold their hands aad pat their backs and
taXk some. “And some of them, all they want you to
do‘m.n»lv.hmthe{mm:y."
Hacdock can't be sure of what goes through

except
“IM There's mybvu..dg:d," exclains Rita,

it
“bot S8 be -t .
“1% wait for you at the front door.” Rita says
joglly. “18 SeiPyoerdon’t come back.™
> Haddock s3ys. “1 don’t have 2 box
topotyou in” L .

Haddock doesn't deal wed witk death. His bumor
-ap‘tnopmmm&'shu_lzdm

thés year,

Narsing homes ae constant reminders. Even

" afer sevem yoars 30 s geardien. théy vpsct bim
sometices.

“T'm going 20 get one of those cyaside capsules.™
he ssys. “And the duy they wheed me ioto one of
*veze places, I'm going o bite down on it.™

Being needed

Five years ago. 3 weak, tioy woman Ly in 2
bospetal bed. and this tine it wasa't 2 ward.

w»
Y

that seem glad to see him. . i

It was Jean, Haddock's wife of 38 years. A
boagtime invalid, she had siffered 2 stroke.

1 52t by her and held ber hand.” he says. “Ste
could move one hand, 1 can't remember whxch hand
it was. And she cocld move het eyes but she couldn't

“1 st remember, she woul -each tp very
softly, aa¢ take her hand, and jos posh my face
away. Ay U'm not smart enoogh to know what that
meant

ﬂ;;(bomeaadmdwnadlhgbmemg.

hm.
tn the sursing-bome room of one of Nis wards, a0 old
0 me.” he
“That saved my We.”

In 1984 be remartied, to a friend be had kncwn
232 boy. Ekrabeth Haddock goes w «h hiirn now on all
They it together in their er

home, talking sbout their ife — thed

“Aod then,” Tu:'y says, “you're out there just

“Mié.ﬂiueuea‘tmmmm.w;m
they’re not,” Ebizabeth sayx. “They're just a contin-
vationof ., " T. ty.

“Little chiddren,” Terry Haddock s3ys quxckly.
“Armd Bttle children can be very fretratng. And
they can be very lovable.”
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émwg.m Decomber 21, 1988

WARDS OF THE COURT
Fixing Florida's
‘auardian system’

i Last weck the S Petersburg Times published

Exmrts unsure !:ipmxltsa aym&;mxg:!'ggw&;
. . — 2 system that semoves Tights

pUbIIC Wlmng htbiaupe%le:nfs:mﬂ:wmwmap-
to pay the prce sty :
® Lsst in 2 series
By JEFFREY
and LAY K140

The . guardianship system
needs (0 do 3 better yb of
tectng Floridians,

23

AR
%§§.§§sg§§ig
il
iy
HEE BT

elected tobe 2

i
s
B
.ié

§o8
41
23
|
i
:

says. “But tely there
are people who perceive their”
mission to be preserving the (cur-
rent) system.”™
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“'We need a watchdog,”
33y William Reischmann
Se., chairman of the St, Pe-
tersburg Bar's probate and

p committee.

Tengns 5 copasis e
toconsider requir-

_ing lawyers to accept non-
cases or contribute

t0 3 Jegal aid fand.

The donation would be

Soe say higher fees cxidd result o moce
thorough exams, more o and

detailed reports submitted to jodges. Most of these
fees are taken from the ward's assets.
But even # the fee were dovbled — and the

ices for the competency examisations, .

“V'hy should we raise the fee for the doctors
the sam= time we're asking the to serve for *
;M:*:St?azrﬁghvy:x je N. Adcock
t. -

shouldn’t

g “There are some
mghlolhe.ﬁddwhlhuﬂh‘t ,” 33y Doana
, 2 professional guxrdian on the Pinellas judicial

tee.
& Pinellas reformers want tomake
Fre quardans attend \rining st s s

t.rve_ anmg , Ot
skills and undergo background checks that cowd
disclose arrest records and other problemis=™~  °

the 1as for sbowt 1,500 needy people. .
and the ‘special neods of each ward,
Jocal and state = 37 Judge confronts Times reporter
7 can’t tell mamy times I've beeo =.
front of a j and just shook with fear because this Pinellas Circuit Judge Robert E. Beach angnily
could be 20 to aa individaal,” Irene  cocfronted 3 St Petershary Times reporter last
* Rausch, president of the Guardan  Monday, saying e was treated c. the
Association of Pinellas Paper’s series on guardianship
Under the Flarids Bac . g .—Theconfrontation came the day after the Times
; 2  pro7 a two-minute in which
;‘;’:":‘dﬁmmml ’I "“k‘" declared l: '82 year-old woman incompetent 23d
lastead of autockatically giviag guardians control of ¥
o5 copecs o et B W o o o % o erves 1 Pnellas Countys
authontyl.oh&"xmhan‘tyulanalone. . Good at the swimming pool at St. Peters-
hrmhmbShweM
. $3id: “You &id a number on me, Jeff, and 1

won't forge” it. You {—d me, and I woa't forget it. §
don’t forget whores,”

- Later, the judge complained that stcries about
him were unfatr. According to Good, Beach accused
the Times reporters of trying {0 make names for
themselves and added, *You made me Jook like an
a-hole.” -

Good said he urged the judge tc contact Times
editors about his complaints.

Beach canceled hearings scheduled for Monday.
He did not retum repeated phone messages left by
an editor and two reporters Last week.

o
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Steps in setting up a guardianship

2 Potersbwry Times Suatt Write:

Grardianships are set up quickly and casn totaliy
change the way an mwrpetmt person bves. Once
ag control over a
ward's h!cs:ylc and fmnccs. with bttle supervision.

Here are the steps required ia Pinellas County:

The petition. A petition 18 filed tn probate
court. It contends a persos; 1 incompetent. A rela-
tive or any three Florida citizens can file it. Famiy
m.henaxenouﬁedo(ﬂxewouedmp.Ahwmx
date is set.

The layman exam. A ctizen — known as a
jayman examiner — takes the petition to the
would-be ward. This hyman asks whetker the per-
son wanzs a lawyer ao¢ sometimes observes his
Eving conditions and functiona) skil's, A lawyer is
‘al%’;omedlfﬁwmmhotenuﬂordm

to

Psy visit at
sepanteum.Theydiapme petsonsmenul
state and recemmend whether be be found incompe-
tent, Their reports go to the court.
. Adjudication. A judge reviews the reports and

fhdsthepenancompam incompetent. The

Lwyer always atteads this public hear-

a.lmm%mmmma the
filed: The would-be ward rasely att

hnah_g'u_ygum!.

ny Most are d«hrcd wncompetert.

¢ appointment. The pett s’ lawyer
nomin2tes 3 guardian for the wa:d's personal care
and 2 guardsan for hus finaices. Usually st the same
person, garnng objection, e pdze normally ap-

proves

Esrly gusrdianship. The pdze sets 2 bond to
protect the ward's mone). based on an estimate of
the ward's assets. Within 60 days. the financial
2uardua files an meentosy of the ward's holdings,
and the bond may be adjusted.

Supervision. The guardiaa s 1n con! « and
most actions require no court appronal. There ate
10 specific standards for the ward's personal care.
However, a judge must approve such things as

property sales, extensive hoine repaurs the fihng of
fawsuits, the borrowing of money. Each year the
court requires the guardian (o provide a written
summary of the ward's care, a doctor’s letter reaf-
firming the ward's condibon and an accounting of
the ward's finances.

Restreation. Any relative or fnend may pets-
tion to have a ward's rights restored. The petition
must be accompanied by at least one doctos's report
saying the ward is now competent. At a hearing.
judge decides whether the ward's competence
showld be restored. If so, the persoa’s nghts are

_-_d_@mtumw_mmdﬁte&remaud.imxdth. .

Some alternatives . . .
ana where to call for help

sumn-..r

Gw&nh:punotmeanlyop(m"
lorpeop!cldtml:mbkbymwor
physical ills.

Less drastic measures can’ scive

can get a guardian to manage only his
assets. The ward retains lis rights and
may cance) the guardianship anytime. To
© qualdy, thevz:dmedudodar’uwe-
- ment that he is mestally compe

fnancial reports with the coart.
Power of attomney. This is a writ- -
ten agreement to bave someone else pay .
a person’s bills, sign so’
lmh.klt ;n Emited to me's.ally competh
peop! there is 5o court supervision.
Itss mmﬁed wbm 2 person becomes

upemdiscouﬂge of attomney
because they are used to mlont

ble fumly m of attor-

ney. This power of attorney if restrict-

edtohnﬂymbernndmdwcsevm

a‘ter a person becomes coafsed or co-

mhkc;dsn’ oot Expen‘:
mounpetal.

** prefer it to ao ordinary power of attor-

neybmayumbezhnsed.tooﬁcth
pomo{aumtammate'bma

Rmmume payee. A Socul
Security recipient can name someone to
receive and deposit the {nonthly check.
Or, if the person is is mentally confused,
Social Security workers can decide
whether the mpnent needs a represen-
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Here aze agencies that can belp: guardians, wocks to improve standards
® Probate division, clerk of and investgates comphaints in Pinellas.
court’s office — In esch’oqunty, this The confact persops include Peggy
office helps the court keep watch over” Parker in south Pisellas (391-1216) and
guardianship cases. In Pingllss, tele- Irene. Raugch in north Pinelias (784-
phone 825-1791 (St. Petersburg) or  4200). Tofile a 5
463-63:&;1 (Cluma)te‘rzd I;ol"‘a;go 854076- ciation’s hotline, 531-4664.
8186 (Port Richey 1-4 8 Family Service Centers of Pi-
(Dade City); Herriando, 904-796-3539; — Yts agi i
Citns, 1268500, nellas™County — Its aging servizes

904 3 . 749~ program rovides counseling 10 any rear-
1800; Hillsborough, 223-7811," exten- dept.of ;mda; who is &) or older.
sion807. . - - 822.391. -

8 Florida Department of Health # Gulfcoast Legal'Services —

. and Rehabilitative Services — lts This agency provides legal help to qual-
* district offices of aging and adult servic-  ified persoas i south Pinellas (821-
es willanswer questions, helpfind guard-  0726), north Pinellas (443-0657) and

ians and investigate compl. of Brad (746-6151). Bay Area Le-

.ne.‘l’behr&oﬁne(sas- gal Services offers the same Lelp in

& The Florkls Bar — It i bet
office (904-7965193) serves Sapld
and the Laverness office (304-726-1361)  Dommotunns spuis iarer s Sv Lo Le

- . 2 fawyer, call 821-5450 in St.
— # Luthens m““ﬁ"i} Petersburg, Y ter,
answers questions and takes care of 120 8475107 i west 9,,',21-.,,;”9“':
Jow-income wards i Pinelas, west 200-342-8011 eleewhere in the state.

counties. a
in St Petersburg, 347-6338 in west :
Pasco aod 8314049 i Tamge. o g omgh 208 M a2
4 Guardian Association of Finel Ber office in Tacpe (875-9621).To file
of ‘ io Hernando and Citrue, call-
alnyd‘nmw@_&mi‘-(hm the/ _'-0:@@_6;42&542_4_’5;

o 79-384 (96)
ERIC
N

LI




