DOCUMENT RESUME
ED 292 551 PS 017 223

TITLE Alternative Reproductive Technologies: implications
for Childrer and Families. Hearing before the Select
Committee on Children, Youth, and Families. House of
Representatives, One Hundredth Congress, First
Session (May 21, 1987).

INSTITUTION Congress of the U.S., Washington, DC. House Select
Committee on Children, Youth, and Families.

PUB DATE 87

NOTE 240p.; Document contains some small print.

AVAILABLE FROM Superintendent of Documeuatrs, U.S. Government Printing
Office, Washington, DC 20452 (Stock No.
052-070-06404-8, $6.50).

PUB TYPE Legal/Legislative/Regulatory Materials (0%0)
EDRS PRICE MF01/PCl0 Plus Postage.
DESCRIPTORS Abortions; Civii Rights; Contraception; Costs;

Federal Government; Federal Legislation; Government
Role; Hearings; Public Policy; *Reproduction
(Biology); State Legislation; *Technological
Advancement; Values

IDENTIFIERS Congress 100th; Infertility

ABSTRACT

A hearing was held for the purpose of receiving
testimony about alternative reproductive technologies and their
implications for childrer, families, and society. Testimony provided:
(1) a comparison of in vitro fertilization and gamete intrafallopian
transfer, and trends in in vitro fertilization;, (2) a summary of
definitions, statistics, and the human and financial costs of
infertility; (3) an argument for addressing underlying social causes
of infertility; (4) a discussion of the Vvatican's position on the
human dignity of the child and the integrity of marriage and the
family, and application of these principles to federal policy on in
vitro fertilization; (5) an exploration of the implications of
married couples' rights to reproduce coitally in relation to rights
of infertile couples to use noncoital techniques to procreate; (6)
recommendatiors for state and federal legislation; (7) a
consideration of the role of federal and state laws and how they
should develop in relation to knowledge about alternative
reproduction; and (8) arguments against contraceptioa and abortion.
Included are articles on noncoital reproduction and the law, and on
implications of a constitutionally protected right to procreate for a
wide cange of reproductive choices made possible by noncoital
reproductive technologies. Fact sheets submitted by the committee
minority are included. (RH)

RERRRRRRRRRRRRRRRRRR Rk hhhhhhhhhkhhhhhhhhhhhhhhhhhhhhhkhhhhkhkhhhhd

* Reproductions supplied by EDRS are the best that can be made *

* from the original document. *
RRRRRRRRRR ARk AR ARk kAR hhhhhhhhhhhhhhhhhkhhkhhhhkhhxkhkhhhkhhhhhih®




ALTERNATIVE REPRODUCTIVE TECHNOLOGIES:
IMPLICATIONS FOR CHILDREN AND FAMILIES

U S DEPARTMENT OF EDUCATION
Oftice of Ed and Imp:

EDUCATIONAL RESOURCES INFORMATION
CENTER (ERIC)

XTms document has been reproduced as
received from the person of orgamzation
oniginating 1t

O Minor changes have been made to improve
reprodnction Quahty

HEARING - oroverooomonsuatesmmsgocy

ment do nol necessarily represent official
OERI position or policy
BEFORE THE

SELECT COMMITTEE..ON
CHILDREN, YOUTH, AND FAMILIES
HOUSE OF REPRESENTATIVES

ONE HUNDREDTH CONGRESS
FIRST SESSION

ED292551

«

-

HEARING HELD IN WASHINGTON, DC, MAY 21, 1987

Printed for the use of the
Select Committee on Children, Youth, and Families

&%

PS 017228

J 5. GOVERNMENT PRINTING OFFICE
T6-468 WASHINGTON : 1887

LRIS:oT COPY AVAILABLE 2




SELECT COMMITTEE ON CHILDREN, YOUTH, AND FAMILIES

GEORGE MILLER, California, Chairman
WILLIAM LEHMAN, Florida DAN COATS, Indiana
PATRICIA SCHROEDER, Colorado THOMAS J. BLILEY, Ju., Virginia
LINDY (MRS. HALE) BOGGS, Louisiana FRANK R. WOLF, Virginia
MATTHEW F. McCHUGH, New York NANCY L. JOHNSON, Connecticut
TED WEISS, New York BARBARA F. VUCANOVICH, Nevada
BERYL ANTHONY, Jx., arkansas JACK F. KEMP, New York
BARBARA BOXER, California GEORGE C. WORTLEY, New York
SANDER M. LEVIN, Michigan RON PACKARD, California
BRUCE A. MORRISON, Connecticut BEAU BOULTER, Texas
J. DENNIS HASTERT, Illinois
CLYDE C. HOLLOWAY, Louisiana
FRED GRANDY, Iowa

MATTHEW G. MAR‘I'INEZ. California
LANE EVANS, Illinois |
RICHARD J. DURBIN, Hlinois

THOMAS C. SAWYER, Ohio

DAVID E. SKAGGS, Colorado

CoMMITTEE STAFYF

ANN Roszwaren, Staff Director
Maxx Sounxe, Minority Staff Director
Caror M. StaTuTO, Minority Deputy Staff Director

an

L ERIC

4 ' abJOfJVA Y .._n,; s




Statemen

Hearing he‘l’g in Washington, DC, May 21, 1987

CONTENTS

Andrews. Lori B., .D., research fellow, American Bar Foundation, Chica-

Annm. George J.D, MP.H, Edward R. Utley professor of healt}: law,
Boston Umvemty. Boston, MA
Chavkm Wendy, M.D,, director, Bureau of Maternity Services and
N‘=1 mily Planning, New York City Department of Health, New York,

Doe! , Richard, assistant director of the Ofﬁce for Pro-Life Activi-
ties, ational Conference of Catholic Buhog. hington, DC.................
Hodgen Gary D., Ph.D,, scientific director, t| Jones Institute for Ret,ro-
profe-or of obstetrics and gynecology, Eastern Vir-
gmu Medwal School Norfolk, VA
Manhall. Robert, director of research, the Castello Institute of Stafford,
Robertnon. dJohn A., J.D., Baker and Botts professor of law, University of
Texas, Austin, TX......
Stillman, Robert J., M.D., associate professor and director, Division of
Reproductive B\docnnoiogy and Fertility, George Washmgum Univer-
sity Medical Center, Washington, DC .................cccccoerveemrmrrrmrevermmernesesmsssnns
statements, Ietten, supplemental materials, et cetera:
Andrews, Lori B., J.D., research fellow, Ameri:an Bar Foundation, Chica-
go, IL, pared statement of

Annas, d, 4D, MPH, Ute ‘essor of health law. Boston
University hools of Medicine and lic Health, Boston, MA.
Prepated atatement of

“Reproductive Genetics and the Law,” from Year Book Medical Pub-
lishers, Inc., May 1987 coauthored by Sherman Elias, MD................
Arenstein, Robert D., chair, the Surroﬁte Parenting Commiittee of the
American Academy of Matrimonial Lawyers, New York Chapter and
co-chair, the Surrogate Parenting Comnnttee of the New York State
'?ar Family Law Section, and member of New Jersey Bar, State of New

Letter to Select Committee on Children, Youth, and Families, dated
May 19, 1987

Prepared statement of
Chavkin, Wendy, M.D., M.P.H,, director, Bureau of Maternity Services
and anlly P anmng. New York City Department of Health, prepared
statement of.
Coats, Hon. Dan, a Representative in Congress from the State of Indiana,
and run minority Member (a fact sheet)
Doerfli ichard, assistant director of the Office for Pro-Life Actm-
ties he National Confer«~ce of Catholic Bishops, Washington, DC,
prepared statement of
Hodgen, Gary D., Ph.D,, scientu.c director, the Jones lnahtute for Repro-
ductive Medlcme. and rrofenor of obstetrics and gynecology, Eastern
Vnmma Medical School, Norfolk, VA, prepared statement of ...................
Kimbrell, Andrew. policy dlrector egal coordinator, Foundation on Eco-
'llr.onln:g 'l‘renl , Digest of Amicus Brief of Foundation on Economic
PENAS, @L AL ...t re e ter bt sna s srsrssr et e e snsnsss s s ssssssean sassssnens
Marshall, Robert G., director of research, the Castello Institute of Staf-
ford, VA prepared statement of.

am

142

102
116

10

217



v

Prepared 1«: ts, letters, supplemental materials, et cetera—Continued

Mikesell, Susan G., Ph.D, psychoi in private Washington,
DC,onbelnlftof dmmogm fnmmlmmcetlmmnd
Miller, Hon. ,nReptuentatwemCongre-fromtletauof
Californis, and Select Commiittee on Children, Youth, and

F
Mmmw aRepmenuhvemCongreufmtheShuof
Connecticut

, John A, J.D, Baker and Botts professor, School of Law,

‘“Procreative Liberty, Embryos and Collaho;aﬁve uction,” arti-

21



ALTERNATIVE REPRODUCTIVE TECHNOLOGIES:
IMPLICATIONS FOR CHILDREN AND FAMILIES

THURSDAY, MAY 21, 1987

Housg OF REPRESENTATIVES,
SeLect CoMMITTEE ON CHILDREN, YOUTH, AND FAMILIES,
Washington, DC.

The select committee met, pursuant to call, at 9:35 a.m., in room
2%Q3, Rayburn House Office Building, Hon. Bruce A. Morrison pre-
siding.

Members present: Representatives Morrison, Lehman, Weiss,
Levin, Rowland, Evans, Coats, Bliley, Johnson, Packard, Hastert,
Holloway and Grandy.

Staff present: Ann Rosewater, staff director; Anthony Jackson,
professional staff. Lisa Naftaly, research assistant; Caro! Statuto,
minority deputy staff director; Spencer Hagen Kelly, minority re-
searci» assistant; Evelyn Anderes, staff assistant; and Joan Godley,
committee clerk.

Mr. MoraisoN. I call the hearing to order. Today, the Select
Committee on Children, Youth and Families will consider some of
the most far-reaching and complex issues facing our Nation today,
alternative reproductive technologies and their implications for
children, families and for society.

In recent decades, the pace of progress in reproductive technolo-

has been nothing short of phenomenal. Artificial insemination,
irst used nearly 40 years agc, now results in as many as 10,000
births each year. The first test-tube baby, a product of in vitro fer-
tilization, arrived less than ten years ago. There have been over
2,000 more such births since then.

Surrogate mothers have given birth to over 500 babies since the
late 1970s. Many of the fundamental ethical and legal issues raised
in the highly publicized “Baby M” case will be discussed in our
hearing today.

On the cover of this month’s Life Magazine is the first host-
uterus baby, a child born with no genetic link to the woman who
bore her. And, as we will learn today, new medical and technologi-
cal advancements in reproduction will continue to emerge, chal-
lenging our most fundamental concepts of parenthood, child-rear-
ing, civii rights and moral authority.

ese stunning changes in reproductive technology came at a
time of, and to some extent are propelled by, dramatic changes of
demographics of parenthood. For a variety of reasons—the over-
whelming costs of child-rearing for young couples; delay in the age
of first marriage; increases in the numtzr of working women and
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the difficulty of jug7 ing work and family life, given current work-
place policies—couples have increasingly delayed having their first
child until their late 20s and early 30s. The chances of infertility
increase significantly as childbearing is delayed. Nationally, about
15 percent of all couples are infertile. However, among couples 30
to 34, the infertility rate is more than 50 percent greater than the
rate for couples 25 to 29.

Since 1368, the demand for treatment for infertility has more
than tripled, from 600,000 couples to over 2 million. For these
young couples, and increasingly for older, single women who seek
to be parents, alternative reproductive technologies represent hope,
for some the only hope, of a genetically related baby. Yet, these
technologies also force us to question what we as a society consider
to be acceptable, to be equitable, to be legal, and to be sacred.

Should we focus resources n producing children through expen-
sive technological methods when thousands of children await adop-
tion, and when the children of low-income families suffer from in-
adequate prenatal health care and nutrition? What impact will
these new methods of reproduction have on the health and well-
being of the children as they grow and develop? Will their family
lives be markedlfadiﬁ‘erent? Does the commercialization of human
reproduction violate our most fundamental laws against trade in
human beings, or are these arrangements protected by Constitu-
tional guar:ntees of the freedom to procreate?

How do we treat the fine line between reproductive choice for
women and the risk of economic exploitation? What role is appro-
priate or necessary for government on any level to take, as scientif-
ic discoveries outpace and potentially alter our social and legal
framework?

No more fundamental issues could ever come before the Con-
gress. Today’s witnesses are the most prominent researchers, attor-
neys and clinici in the field of alternative reproduction. They
have been selected deliberately to present the range and diver-
gence c. opinion on these issues. It is only through this kind of

OrENING STATEMENT Or HON. BXUCE MORRISON, A REPRESENTATIVE IN CONGRESS
FroM THE Srare O CONNECTICUT

In recent decades, the of progress in reproductive techn has been noth-
ing short of ph . Artificial insemination, first used nearly 40 years. ago,
nownmluinummyulo.mbinhlperym.
The first “test tube” baby, a product of in vitro fertilization, arrived less than 10
years ago. There have been over 2,000 more since then.
mothers have given birth to over 500 babies since the late 1970's. Man
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this month’s Life magazine is the first “host uterus” baby, a child
i genetic link to the woman who bore her.
we will learn today, new medical and technological advancements in re-
ion will continue to 3 challenginf our most fundamenta! cuncepts of
childrearing, civil ts, and moral authority.
in reproductive technology come at a time of—and to
some extent are propelled by—dramatic changes in the phics of parenthood.
For a variety of reasons—the overwhelming costs of childreari for young cou-
ples, delay in the age of first marrisge, increases in the number of working women
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3
and the difficulty of juggling work and family life Fiven current workplace poli- *
cies—couples have i i

increasingly delayed having their first child until their late 20's

and early 30's.

The cgnncu of infertility increase significantly as childbearing is delayed. Nation-
ally, about 15 percent of all couples are infertile, however, among couples 30 of 34
the infertility rate is more than 50 percent greater than the rate for couples 25-29.
Since 1968, the demand for treatment for infertility has more than tripled, from
600,000 couples to over 2 million.

Fortluemngcouplu,andincrusinfly for older zingle women who seek to be
parents, alternative reproductive technologies represen h:ﬁfor sorae the only
hope-—of a genetically related baty. Yet these technologies force us to question
wh.tbemw:‘i-amlet' y, consider to be acceptable, to be equitable, to be legal, and to

Should we focus resources on producing children th expensive technoiogi
methods when thousands of children await adoption, when the children of low
income families suffer from inadequate prenatal health care and nutrition?

What impact will these new methods of uction have on the health and well-
:ie}ngoft;hechﬂdnnuﬂwymanddeveop?Willmirfamilylimbe markedly

ferent’
l.Doeo the eommmnll‘mtm of human repr'o:.uectwn violate our most fungyamental
ws against trade in human beings or are t arrangements protected by consti-
tutional gunrantees of the freedom to procreate?

Whatmle'unppmprhuornecml:{forgovemmntonan level to take as sci-
entific discoveries outpace and potentially alter our social and legal frameworks?
No more fundamental issues could ever come before Congress. .
Today's witnesses are the most prominent researchers, attorneys, and clinicians
in the field of alternative reproduction. They have been selected deliberately to
present the range and divergence of opinion on the issues.
lti-onlythmuhthiskindv:fu:gen ive-and-take that we will close the gap be-
tween the new technologies available human reproduction, and the social and
moral consequences of the application of those technologies.

Mr. MoggisoN. I have & statement to submit for the record from
Congressman George Miller, Chairman of the Select Committee.
[Prepared statement of Hon. George Miller follows:]

Paxrarzp Srarement or Hon. Grozce MiLizx, A Rerrzsentative 1N CoNGrEss
Frou THE StATE OF CALIFORNIA AND CHAIRMAN, SELECT COMMITTEE ON CHILDREN,
YouTtn, AND FaMiLizs

Today, the Select Committee on Children, Youth and Families will examine the
current and emerging reproductive treatments and explore the comple< medical,
legal and ethical questions these methods pose for our society, as well ¢ s our chil-
dren and families. | am especially pleased that my colleague from Connecticut,
Bruce Morrison, requested that we conduct this hearing.

For a variety of economic, cultural and social reasons, many of today’s couples are
Ftting married later and are postponirg childbearing. But often, just when they
eel financially and personally ready to start a family, meny find that they are not
able to have children.

In the past decade, medical discoveries have provided hope for the 15% of married
couples in the U.£. who are infertile. While generally a last resort, these new proce-
dures—including artificial insemination, in vitro fertilization, surrogate mother-
hood, embryo transfer and host uterus arrangements—have made it possible for
many infertile couples to have children.

These methods may solve many lems, but they also raise complex legal and
moral dilemmas. As the highly publicized Baby M. case made evident, the technolo-
gy of infertility treatment in some instances, surpassed society’s ability to as-
similate it, forcing us ‘o confront some very basic, delicate questions.

For instance, :ﬁould there be limits to the means by which infertile couples may
create families? What does it mean to be a “mother” when one woman carries the
baby and another raises it? What are the parental rights and responsibilities of
those who use third party methods? Are the answers to these questions different
from those in the case of adoption?

Dothenmwtechniquapuesiﬂn‘iarcant health or emotional risks for women or
should women be free to choose w they will undergo infertility treatments or
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bear another couple’s child? How do we resolve the potential inequities for low and

ﬂ::.:' wy',m'm'mwmmwmuwcmumma

Besed on Congress’ past record when consideri issues of morality, religion and
personal values, I vi themvmntofmmﬂtintothuem‘ttyivemwith
signs ing, state i i ve to

thomedieellndhnlehllhmofmducﬁvetechmhgy.

msmmmmm.m“nhm.hﬂhﬁummime,hutheunique
luqumwwmnﬁmrﬁﬂmmmthemthofnm
ﬁeuhrdawto,bntspolicyquuﬁomwhichdemandfutunenlighwmdconﬁder-
ation. uunmmmthaemu,hkew'pmdenuchmlogy,whlch

|
g i

i the
1 look forward to the insi that our expert witnesses can provide today on what
ismtobenmroflmpolicydeweinthemthﬂom. Y

Mr, MoxeisoN. The gentlemap from Indigna has a statement?

of unanswered questions. We have experts here today that h:reﬁll-
ly can give us some of those answers. There are a number of ethi-
cal questions and moral questions involved in this whole area.
Hopefully, we can enter into a good discussion as to what some of
those are, and point the way in terms of dealing with those.

Allofus,ltmwanttoadvancethesenewtechnologieatothe

oint where we can offer promise for infertile couples, and we can
E:’ﬁ about pesitive advances in the ability of couples to form their
ily. And yet, there are risks involved and there are many ethi-
cal questions involved in terms of extending this beyond the tradi-
tiqn:: family concept and using it in ways which may not be appro-
priate.
So, I commend the Committee for moving forward with this ex-
ion in an area where there are many, many unanswered
qu 'sti and hopeﬁlllglwecanprovidea is for us to make
sound decisions in the future. T look forward to hearing from the
witnesses.

Mr. MozrrisoN. Thank you.

Does the gentlelady from Connecticut have a statement?

Mrs. Jounso stl:temnkt ou. I commencioﬁou, MriecChmmmhn.l , On
your opening ment. Advances in reproductive 0|
profound questions and difficult choices for women. Ioag e
women must have the right and the power to answer these ques-
tions and make their choices. But ic is of the utmost importance
that within our society we elucidate the issues, do the research, do
the discussion that will help all of us, men and women, in our soci-
ety, to focus on the challenging advances in reproductive technolo-
gy posed to all of us.

I commend the Committee for calling this hearing today.

Mr. Morrison. I'd like to call the panel of witnesses. Gary
D. Hodgen, Ph.D., Scientific Director of the Jones Institute for Re-

. uctive Medicine in Norfolk, Virginia; Robert J. Stillman, Medi-
4y d Directo

Doctor, Associate Professor and Di r of the Division of Re-
{lroductive Endocrinology and Fertility, the e Washinﬁomn
niversity Medical Center in Washington, D.C.; Wendy Chavkin,

a9
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Medical Doctor, Director of the Bureau of Maternity Services and
Family Planning of the New York City Department of Health, New
York, New York; Richard Doerflinger, Assistant Director for Pro-
aife %ivities, National Conference of Catholic Bishops, Washing-

n, D.C.

If those four witnesses would take their place at the witness
table, I'd appreciate it.

I'm going to ask you to testify in the order of your introduction.
Dr. Hodgen, I know that you have to leave early, so with the indul-
gence of my colleagues, we will hear your testimony and direct our
quesliions to you iirst, before hearing from the remainder of the
panel.

With respect to all of you, your written submissions are made
part of the record and you may proceed to summarize those in the
wag, you find most effective.

» Dr. Hodgen, if you would begin.

STATEMENT OF GARY D. HODGEN, PH.D., SCIENTIFIC DIRECTOR,
THE JONES INSTITUTE FOR REPRODUCTIVE MEDICINE, PRO-

FESSOR OF OBSTETRICS AND GYNECOLOGY, EASTERN VIRGINIA
MEDICAL SCHOOL, NORFORK, VA

Mr. HooGeN. Thank you. First, allow me to express my apprecia-
tion for the opportunity to address the Committee on ths impor-
tant issue.

I a written statement of approximately three pages,
which I will summarize briefly.

Among the principal life objectives of mest adults in America is
the founding of a family. Having children in a number and at a
lt)ilme suited to the couple’s plans and aspirations is highly desira-

e.

Frequently, passing one’s genes to the next generation is a strong
motivation and significant part of the marriage relationship and
the family experience, as are p; cy and parenting.

However, the nurturing of children, youth and adults within the
structure of family can be compromised when severe developmen-
tal defects afflict fetuses, children and youth. Thus, fertility, con-
}racieiption and congenital normalcy are high priorities for the

amily.

These are powerful forces driving patients io seek medical serv-
ices for human reproduction. Increasingly, the needs expressed by
patients persuade scientists and physicians of the need for repro-
ductive research in the labora and the clinic, to achieve suc-
cesses in infertility treatment, safe and reliable contraception and
assurance that the children born into the family will be healthy.

The accelerated emergence of the new reproductive technologies
reflects these pressures in biomedical science and health care deliv-

ery.

%Ie’re ing to compare briefly two procedures—in vitro fertiliza-
tion in which the and the sperm are combined in a laboratory
dish, allowed to undergo fertilization there and then after about
two days, as the embryo progresses in its development, usually to
approximately the four-cell stage, those embryos are returned to
the ute us. In the other procedure, gamete intrafallopian transfer,

Q
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the gametes are also collected in the same or similar way, but they
are put into the fallopian tube so that fertilization can occur there.
The difference is y in the patient population.

In the first case of in vitro fertilization, most of the patients do
not have functional fallopian tubes, or no tubes at all, due to ectop-
ic pregnancy, disease, or congenital defects. In the case of
intrafallopian transfer, which I call GIFT, the patient must have a
fallopian tube that can serve as recipient for the gamete.

Since the 1978 birth of Louise Brown in Oldham, England, and of
Elizabeth Carr, America’s first IVF baby in Norfolk, Virginia in
1981, IVF and embryo transfor has matured from an experimental,
therapeutic Isrocedure to an effective and widely applied infertility
treatment. As illustrated in Appendix B, I have estimated that the
current number of IVF worldwide is approximately 220,
with about 75 active gﬁrnms in the United States.

Pm up to 50 additional IVF centers in the U.S.A. may be ee-
tabli within the next 24 months. Many IVF have
been developed successfully in association with different of
institutions, including medical schocls and ‘their affilia; 08pi-
tals, private clinics, and certainly community hospitals.

Among well-developed IVF programs, pregnancy rates have 1isen
steadily over the past five years into the range o 20 to 30 percent.
In the Norfolk program, the IVF team has achieved 27 to 31 per-
cent pregnancy rates consistently from 1985 to the present.time,
despite numerous difficult cases.

As shown in Appendix C, using current capebilities, each 1,000
treatment cycles results in the birth of approximate 930 babies.
Imﬁ:ort.qntly, the cumulative rate, after thh  :reatment
:{scoee, exceeds 50 percent. An itional treatment me nod, GIFT,

has proven effec’.ve and was developed in San Antonio, Texas
and more recently, in Irvine, California.

By the end of 1987, more than 5,000 children worldwide, nearly
1,000 of these from the United States, will have been conceived and
born by these new reproductive technologies.

Noting that the Earth’s human population reached 5 billion per-
sons in 1986, we can already see that one in one million humans
living totti:ﬁ"was conceived by these technologies.

I will only briefly about the areas into which in vitro fertil-
ization is moving either recently, or imminently soon.

These are on the threshold of clinical application and research to
bring capabilities into the clinic. The first of these is donor egg
treatment, where donated e? have been provided to recipient
women either unable to use their own eggs or women lacking ovar-
ian function, such as premature menopause. A woman may only be
25 or 30 years of age, but the physiology of her ovaries is that she
is menopausal in her state.

y giving these women replacement hormonal therapy, the
uterus can be prepared to accept the erabryo implant and carry the
Pf{fwcy-

suall{,athe donated eggs derive from generous, consenting IVF
patieuts having extra eggs that are provided anonymously for fer-
tilization in vitro by the sperms of tg:e husband and the recipient
wotman. Subsequently, the embryos are transferred (o the recipi-
ent’s uterus.

it ,'
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Moving next to cryopreservation, or freezing of embryos. Increas-
ingly, embryo fre:gng is being evaluated as an adjunctive tech-
nique, both to conserve embryos and to reduce the risk of multiple
?regnancy when several embryos may have been available to trans-
er about two days after fertilization.

Al many IVF tgrogmms in the United States have stored
embryos freezing, the technique is still experimental and re-
quires additional research to improve success.

The next issue is surgical fertilizasion of the egg. This is intended
to help infertile men rather than infertile women.

Among couples seeking IV F therapy are infertile men who either
produce reduced numbers of sperm which we call severe oligosper-
mia, or they may be men that have significant numbers of sperm
but these sperms are unable to fertilize their wives’ eggs. A micro-
pipet may aliow microscopic s\u;gxcal placement of the single sperm
into the egg thereby achieving fertilization and embryonic develop-
ment. Notice that establishing this treatment method would neces-
saMrily create emtl;ryos as afproduct of the r?search. rtant be.

next to oocyte freezing. Oocyte freezing is impo

cause it many fewer ethical problems than does freezing of em-
bryos. Some scientists are concerned that the fragile state of the
egg’s chromosomes will make them intolerant of the rigors of freez-
ing and thawing which could produce developmental anomalies.
Thus, some investigators have. advocated thorough chromosomal
analysis of resulting embryos before attempting transfer of such
embryos for pregnancy. Again, this raises the issue of embryo use
for research rather than pregnancy.

The next issue I've touched on only briefly in these verbal re-
marks but more at length in the written statement. It deals with
the prevention of congenital and developmental ahnormalities as
relBated to thest:c mv repcr:dﬁ:gtive technologies. lenstth ol

y using a ique restriction fragmnnt lengt ymor-
phism, special e es called endonucleases can cut the DNA from
a biopsy of the emﬂryo, a few cells taken off the embryo which does
not the embryo’s ultimate development, and examine the
DNA for genetic normalcy. Ribbons of DNA being longer or shorter
allow one to diagnose that if this embryo were to become a child,
al;: child would be normal or defectivs with a specific genetic disor-

Disesses that could be detected in this way are so-called single
gene defects. Examples are sickle cell anemia, Huntington’s chorea,
cystic fibrosis and Betathalesemmia. There are, however, 3,000
such diseases known. Yet when eomnﬁmg the ethical problems in
using such a technique, we have to consider the hiuman suffer-
ing and the cost to a®fected families emotionally and economically,
we must consider that alternative therapeutic abortion after gesta-
tional diagnosis by chorionic villus biopsy and amniocentesis are
also in some cases acceptable procedures. This would be a diagno-
8is, you see, before the embryo was ever transferred to the uterus.

2 last issue I want to touch upon is the relationship of these
new reproductive technologies to contraception and family plan-

ning.
Perhaps no single issue affects the lives of women and children
the world over so profoundly as a couple’s access to safe and effec-

X
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tive means to 8 the births of their children. This is no less true
in the United gtates.

Human sexuality is expressed in so many ways that new choices
for contraception are needed. Some factors o consider in new con-
traceptive options are safety, reliability, c-st, convenience, and con-
servation of subsequent fertility. Inherently coexistent with con‘ra-
ception is the priority of preventing infection from heterosexually
transmitted diseases which often risk female infertility later be-
cause of re! i~ inflammatory diseaser and tragically, even AIDS.

Amc . venage pcpulation, pregnancy continues to stifle
educati - .xecly impair the opportunities of life for adolescent
women aud their children born too soon.

New reproductive technologiee offer a part of the solution to this
problem. But we emphasize, a part of it, along with education
about human sexuality and moral behavior.

The public’s loss of confidence in the intra-uterine contraceptive
device has diminished a major familsy planning method usca by
many women. Among women over 3b years of age, who may not
yet be to the menopause, the oral contraceptive is often contra-indi-
e;ted because of side effects. These women hav2 to make other
choices.

For men, condoms or surgical sterilization may not be acceptable.
Ard certainly there are limitations to other methods which include
spermicides and other means of blocking acce.s of the sperm to the

eggince the number of elective abortions in the United States ex-
ceeds 1.5 million per year, surely the devel::sment of more effective
and acceptable means of contraception should be a high priority in
developing new uctive technology. I am i { enthusias-
tic that we should pursue as a nation methods that block gamete
interaction—that is, the means by which fertilization occurs. The
egg and the sperm must join physically in order to initiate the new
person. In vitro fertilizativn, you see, provides a means to study
this process in the laboratory, to learn how we can prevent the egg
and the sperm from uniting in such a way as to cause fertilization
and development.

It is apparent that IVF lends itself to this important research op-
portunity, but brings ethical questions of justification.

Simultaneously, we must link effective contraception to the pre-
vention of AIDS transmission between men and women. Thus,
rier methods and virucidal agents seem attractive ibilities.

To conclude my statement, a paragraph about the issue of stew-
ardship and the public trust.

Ethical considerations of social responsibility in development of
the new reproductive technologies have gained increasing attention
in recent years. The level of medical practice—in the level of medi-
cal practice there are questions about quality control for therapeu-
tics. Not all of the programs do as well as others. Patients
need to be honestly told what their opportunities to gain a child

mngge- : . ] :
arding research directions, there are questions about prior-

ities, limits, review and oversight procedures, and es%ecmll‘ y, the
amount of respect and value accorded to the human embryo.

‘3
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At the same time, it is recognized that sound, basic research
must continue. These issues and public policies require even more
atteniion when we think about the problems of cost and fairness,
such that many families, people who would like to have families in
fact in this case, of modest economic means, ~annot go to the medi-
cal community and gain these services. They're not affordable.

I leave you with three recommendations to consider. The prior-
ities of the Select Committee seem paramount to me in the follow-
ing way.

First, a national policy on guidelines that provide scme degree of
uniformity. I would ask you to consider in fact that in joining the
Secretary of DHHS to consider implementation of the recommen-
dations of the Ethics Advisory Board that were published in 1979;
many cases are still suited to our situation today; other things re-
quire revision.

Second, an enhanced dialogue between the lay public and the in-
volved physicians and scientists so that ethical, religious and legal
concerns can be understood alongside determination of meritorious
scientific studies aimed toward imminent medical breakthroughs.
And here I would ask for the appointment of a new ethics advisory
board so that we could look at a modern way, as you’ve made in
your opening remarks the statement, how fast this field has moved;
it n to be iooked at again very y.

inally, then, the third recommendation is to require the avail-
ability of some insurance coverage to assist families of modest eco-
nomic means to have well children and youth.

The public’s trust in the miracles of biomedical research during
the 20th century is the single reason for our successes in
health care. As the stew of this irreplaceable confidence, we
must see that the public’s trust in scientific research will be pre-
served for the families of the 21st century.

you very much.
[Prepared statement of Gary D. Hodgen, Ph.D., follows:]
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Among the principsl life dbjectives of most adults in America is che
founding of a family. Having children in a mmber and at a time suited to the
cople’s plans and aspirztions is highly desirable. Frequently, passing one!
genes to the next generstion is a strong motivation and significant part of the
marriage relationship and faiy experience, as are pregmancy and parenting.
However, the murturing of caildren, youth and adults within the styucture of

-x7 severe developmental defects afflict fetuses,

shmﬂnmabixdloflmhe&wninoldm,hglmﬂuﬂofmizabeth
Carr, Merica's tirst IVF baby, in Norfolk, Virginia in 1981, IVF/ET has been
matured from an eQerimsntal therapeutic procedure to an effective and widely
applied infertility treatmant. As illustrated in
that the arrent mmber of IVF programs worldwide is approximately 220, with
sbout 75 active IVF rogrars in the U.S.A. Perhaps wp to 50 additional IVP
centers in the U.5.A. may be established within the next 24 months. Many IVF
programs have bean developsd successfully in association with different types of
institutions, schools and their affiliated teachiing hospitals,

Among ~developed IVF programs, pregnancy rates have risen steadily over
the past 5 ysars into the range of 20 to 30%. 1In the Norfolk program, the IVF
Tesn has achieved a 27 to 31 & pregnancy rate consistently during 1985 to 1987,
despite nmercus very difficult cases referred to Narfolk by other IVF and
infertility treatment

meical
private clinics, and in commmity hospitals.
well

Donated eggs have been provided to recipient women either umable to use
own egge or to women lacking ovarian function, but receiving replacement
lantation and pregnancy. This

Jones Institute in Norfclk and is now

Aruitoxt provided by Eic:
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donated eggs derive from generous consenting IVF
eggs that are provided anonymously for fertilization jip
the husband of the recipient woman; resulting embryos are
More than 30 children have been borm using donor egy
prograr we have not relied upon it, increasingly,
adjunctive technique, both to conserve
when several embryos may be
of luman embryocs. However, scme sc.entists

then transferred to the recipient's uterus. Sometimes the donor is a close
freeze embryocs, therein
cyropreservation

mxh of the need to
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used worldwide. Usually,
patients having extra
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relative, sch as a sister.
necessarily
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gestational diagnosis by
villus biopsy or amniocentesis, new reproductive technology deserves
research

over s0 profoumndly as a couples access to safe and effective means to space the

preventing
female infertility later because of pelvic inflammtory diseases or, tragically,
even AIDS (HIV).

Amoryy the teenage population, pregnancy contimes to stifle education and
markedly impairs the opportunities of life for adolescent wmen and their
children, born too soon. New reproductive technologies offer a part of the
solution to this problem, along with education about hmen sexuality and moral
behavior

The public's loss of confidence in the intrauterine comtraceptive device
(IUD) has diminished a major family planning method formerly used by many women.
Among women over 35 years of age, but not yet to mencpause, the oral

ve may be because of side affects that increase in
frequency with advancing . For men condams or surgical may not
to same, as soms women cbject to tubal ligation. Certainly,

be acceptable

reversibility to regain fertility after surgical contraception is often not
successful, Likewise, spermicides and disphrams have significant limitaticw.
shmﬂunwatotdoctiveminﬂnus.A.MISOoooomlly,
surely development of more effective and acceptable means of oo should
be a high priority in developing new reproductive technologies.

prsae
block ganete (sperm-egy) interaction, thus preventing fertilization without
lystnicettmmﬁuhodyuaunle. It is apparent that IVF lends itself to

important research opportamity, but brings ethical questions of
jutifiatim Similtanscusly, we must link effective contraception to
prevention of AIDS transmission between men and wemen. Thus, barrier methods and
virucidal agents seem attractive possibilities.
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Stewandshio of the Public's Trust in Research

Fthical considerations of social responsibility in develomment of the new
mtndrnlogiashmegamaiimmgattentimmmmtyean At

require
in the restricted availability of medical care in the form of new reproductive
tachnologies.

Three priorities for this Select Committee seem paramount: 1) a national
policy on guidelines that provide swe uniformity; 2) an ephanced dialogue
mmmmmmmmmummwmmm
ethical

breakthroughs,
3) :mimmﬂabmtyotmmmtomzsttmmofm
econcrmic means to have well children and youth.

The public's trust in the "miracles® of biamedical research during the 20th
century is the largest single reason for our successes in health care. as the
stewards of this irreplaceable confidence, we must see that the public's trust in
scientific research will be preserved for families of the 21st century.
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Apvendix A

The Janes Institute for Reproductive Medicine was founded by Drs. Howard and
Georgeanmna Jones and Dr. Mason Andrews in the Department of Cbstetrics amd
Gynecology, The Eastern Virginia Medical school during the 1983-1984 academic
year.

Just three years earlier, the U.S.A.'s first IVF program was created in
Norfolk, resulting in the birth of Elizabeth Carr during December 1981, the first
IVF baby conceived and born in America.

Pregently, the Norfolk IVF program is directed by Dr. Zev Rosers@ks. This
IVF tesm of more than 40 physicians, scientists, nurses, technicians amd
administrative staff performed more than 500 IVF treatment es in 1986, making
it the largest IVF program in the U.S.A. More than 300 children have been born
fram the Norfolk IVF program. The Vth World Congress of IVF/ET met in Norfolk,
Virginia during 2pril 5-10, 1987, with 1300 scientists and physicians in
attendance.

with a staff of scientists, physicians, technicians, nurses and administrators to
develop new contraceptive methods, with emphasis on less developed countries.

RIC
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IVF/ET SIAIUS: 1987

Yoridwide Scove of IVF Clinics
Mmber of Clinjce* Mmber of Treatment cycles/year
20 large 500
50 madium 200
5 =smmll 100
100 beginning S50
220 This multiples to = 30,000 anrmally

+ 75 active in U.S.A.; up to another 50 are under development

Meaming 5 oocytes are inseminated for each treatment cycle, 150,00C eggs may be
in vitxo/year.

eposed for fertilization

(Since no formal data base exists, these are "best estimates™ based on informal

nowledge. }
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Acpendix ¢

IVF/ET SIAIUS: 1987

5 Billion persons living (1986)
* 5000 children barn by IVF and GIFT worldwide
m,m,m«mmmmmmmbymmm

falmost 1000 of these are from the U.S.A.

in utero
200 deliveries (scme lost to spontanecus miscarriage)
mmil&m(mlnﬂpl.mci-)

[simmfmlmhnm,ﬂmem'hstm*mmmm
knovledge. )
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Mr. MorrisonN. Thank you, Dr. Hodgen. I know that you have to
leave soon. I would ask my colleagues if we could each limit our-
selves to one question so that everyone here does get a chance to
question Dr. Hodgen. And if that goes more quickly, we can go
around for a second round.

I'd just like to ask you, you made a recommendation that we
focus on the 1979 recommendations on guidelines. I take it you’re
recommending that there be Federal guidelines with respect to this
kind of research and fertility treatment and I'd like you to at least
highlight those positions that you think should be in such guide-
lines. In other words, those choices you think those guidelines
should make, not the questions, but the answers, to the extent that
you think you know what they are. .

Mr. Hobazn. I think the values are in ensuring that people are
gettinginthisformofmedicalcarewhat it is that they're asking
or, and the public at large, who may not be the infertile couples.
They need to know that we’re moving in the right direction, that
oversight is reasonable, that things that are being done have been
thought through, that they are in fact to some degree regarded by
many as appropriate.

I believe the first issue then is that any research that’s done in
this area requires review by what we call the Institutional Review
Board. You know this mechanism well, the IRB. It's the way in
which lay persons working in a particular community with the
physicians and scientists look at the work and decide that informed
consent has been given and this has a reasonable opportunity of of-
fering some help or in this case, reproductive benefit.

The second issue I think is in the area of public trust, to deal
openly with what the motives are for the research. Why are we
trying to learn what we’re learning? Why is the process of scientif-
ic inquiry and health care delivteenz to people who need children,
healthy children, how is this related?

These are the issues I would like to see brought forth by recom-
mendilﬁ some implementation of the 1979 EAB report.

Mr. MoRrRisoN. you.

Mr. Coars. Doctor, you in Kour statement called for a recommis-
sion, I think, of the ics Advisory Board. There was previnusly
an Ethics Board, was there not?

Mr. HopgeN. Yes, there was.

Mr. Coats. And that was disbanded in 1980?

Mr. Hopgen. That’s correct.

Mr. Coats. Why was that disbanded, do you know?

Mr. Hobaen. I don’t actually know why. I believe that in part it
had to do with whether we wanted any further consideration in
our government of this issue, but obviously I'm only guessing. I
have no absolute knowledge. The expiration of the Ethics Advisory
Board has a i)articular impact on our issue here today, and it
means that if ] as an investigator would submit a grant to the Na-
tiogal Institu{eslaof Heallltl;i_ it could :me considered for ftll’nd:il‘g
under present law unti course i passed approval by the
Ethics Advisory Board. Since there is no Board, it cannot be consid-
ered. So the door is locked to considering important research
through our normal propoeal, grant review and funding process.

w23
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Mr. Coars. Just to follow up with that question, and then quickly
move on here, given our umommg' vote on the floor, you would ac-
knowledge and concede that while you describe the procedural
rocess that would take&)ace in order for grants to be given and so
orth, there are a number of controversial ethical questions that
have to be answered, and that had something to do with the dis-
banding of the board and probably would have a lot to do with
whether or not a new one should be formed; is that correct?

Mr. HoogeN. Oh, abeolutely. I hope I touched rn only part of
them, of course, because of the brevity that’s necessary here, but I
couldn’t agree more. I think the list is long, they are complicated,
they are not easy issues to desl with, but we can all see that we're
in a time and a situation in wnich they must be dealt with. That’s
why I think the appointment of a new Board may get us into a po-
sition to consider the very complex, numerous problems.

Mr. MorgisoN. The gentleman from Florida?

Mr. LEaMaN. I have no questions.

Mr. MorrisoN. The gentlelady from Connecticut?

Mrs. JounsoN. I'd just like to clarify that last issue that you and
the gentleman from Indiana were discussing.

Do I understand correctly that because there is no Board to deal
with or consider the ethical issues, that there are research projects
that simply can’t even be considered for funding?

Mr. HopGeN. That'’s correct.

Mrs. JoHNSON. So there are whole areas of research that we are
not involved in at all because we don’t have the institutional mech-
anism to allow the grants to be funded?

Mr. HopgeN. I couldn’t say it so well.

Mrs. JounsoN. And what kinds of, what categories of frants-——

Mr. HopGeN. These would be grants for example looking at
whether and how we should for example develop this method of
surgical fertilization of the egg. That’s an example. Another would
be if we could develop a contraceptive that wouldn’t have side ef-
fects, that doesn’t cause in a woman high blood pressure and blood
clots and all the other things that we worry about with oral contra-
ceptives. We would be able, if the proposal were sufficiently merito-
rious scientifically, and was thought ethical by the Review Board,
then the funding would allow the research perhaps to develop
methods by which we can look at the and the sperm together
in the laboratory and determine by this direct process whether we
have blocked fertilization at that level, and get away then from
systemic methods that have side effects.

Mrs. JounsoN. Has the initiative in research in implantation
moved from the United States to other nations because of the lack
of this Board or what role has the lack of this Board played in this
transference of leadership in this important area from the United
States to England and other countries?

Mr. HopgeN. I think the missing pieces are that the guidelines
that we're worki bi which are informally those of the American
Fertility Society which took upon itself the professional responsibil-
ity to look at this issue involvu? people outside the medical profes-
sion to assist in making the decision—ethicists, lawyers, sociolo-
gists, etc,, to assist in making the decision involved. I believe that
we need to have our government do this; we need processes of uni-

"2 24




20

formity. All of us look for independence among the states, but the

problem is we have a policy here which is individualized according

to each jurisdiction of a state. We have couples going far from

where they live to receive medical services. We don’t have it recog-

nized such that insurance coverage is broadly available, and there’s

a aﬁn‘l;at injustice and fairness about who can and cannot found a
y.

Mr. Morrison. If I could give the other gentlemen a chance to
ask questions if they have them. The gentleman from Louisiana.

Mr. HoLLoway. I don’t really have a question. My doubt is
where do we end Federal involvement in ever;\th.i.n(? ou know,
surely we had a pu in the beginning as a Federal people and
here we’ve pretty well in my opinion just moved out of y what
the original purpose was for us being here. And I think if we listen
to the different actions from life that we would be involved in
every step of every individual’s life. I just perscaally do not feel
that's what we're elected to be here for. You may have a follow up
on what your belief is, but my feelings are where do we end, and
where does the Federal involvement end in everyday life?

Mr. HopgeN. Ce tainly the issue of intrusion is at a very person-
al level here, and I couldn’t di . I have some of the same feel-
ings that I believe I've just heard from you. We're also dealing with
the people who are coming to the medical community and sayi
h‘;lf me have a well child. This is the tension that exists in biomed-
ical research and in health care delivery. I definitely have feelings
that I hear you express.

Mr. MorrisoN. The gentleman from Illinois.

Mr. HASTERT. you. And I appreciate your testimony. I'll
try to be brief, as we do have a vote coming up. A couple things.
First of all, to set some definitions in the record clear, the issue
that lyou’re talking about here is being able to, in cases of illness of
couples and they can’t have a baby or a child, their ability to go
forward and to do actuallgasome genetic engineering to see what
the Mproblem is in order to have a well offspring, right?

r. Hopgen. Well, it's a question whether we should. You see,
the ibility exists——

r. HAsTERT. But the scientific method itself.

Mr. HopgeN. The scientific method, I wouldn’t call it genetic en-
gineering, but it’s certainly determining whether the genes that
are there are defective. But we have not changed or altered those
genes. That’s an important distinction.

Mr. Hasterr. And what it actually does then is offer the ability
to g_lle who first of all, physically can’t have children.

r. HopGEN. These tpeople would be able to have children. May I
give you a very brief example? We had here a couple, both of
whom were carriers of sickle cell anemia. They themselves are
healthy. But the risk is that this man and woman, one chance in
four, would have an affected child. One in four. Let's say we help
them, through in vitro fertilization, not because they can’t con-
ceive, because they wish to have a well child only. t really is
how this would work.

Mr. HastErr. So in other words it does enable people who would
have difficulty having children otherwise to find other methods to
have those children and also would be available to people who have

-
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lived outside of a male-female type relationship marriage to have
children, too. It gives them options; is that correct?
Mr. HooGeN. I suppose it would. We have not dea * with such sit-
uations,
Mr. Hastert. Is that basically the decision of thore boards, to
make those types of decisions?

Mr. HopceN. Oh, I think so. That's a part of how we would make
a judgment that something was ethically—

Mr. HasterT. These boards that you're talking about would have
to make some pretty moral decisions.
Mr. HongeN. Oh, absolutely, yes.
Mr. Hasterr. Thank you. I appreciate we're short of time, and I
realize that. Thank you very much.
Mr. MoraisoN. The hearing will recess for the members to vote

and we'll be back in five or gix minutes and hear from the rest of
the panel.
[Recess

]
Mr. MorsisoN. I apologize to the panel for the delay and I would
ask you if you would each of you now summarize your testimony
and then the Committee will certainly have questions for all of

you.
Dr. Stillman, if you'd like to begin.

STATEMENT OF ROBERT J. STILLMAN, M.D., ASSOCIATE PROFES-
SOR AND DIRECTOR, DIVISION OF REPRODUCTIVE ENDOCRI-
NOLOGY AND FERTILITY, GEORGE WASHINGTON UNIVERSITY
MEDICAL CENTER, WASHINGTON, DC

Dr. SriLMAN. Mr. Chairman, Members of the Committee. So as
not to be repetitive of Dr. Hodgen’s excellent summary, I have
been asked to summarize definitions, statistics and the human and
financial costs of infertility in general, as a background to the de-
liberations of your committee on the new “alternate” reproductive
technologies. I am pleased to be able to do this.

The monthly cycle in women of reproductive age is comprised of

a delicate, balanced and orchestrated series of events leading to
ovulation, the passing of a mature egg to the ovary. Then, trans-
port of millions of sperm through the female reproductive tract,
fertilization in vivo—i.e., in life, as opposed to in vitro, under
glass—and implantation of the early dividing pre-embryo into the
wall of the uterus.
If pregnancy is not achieved, the body signals the end of this re-
productive cycle and the commencement of another, with menstru-
ation, or shedding of the uterine lining. The stage is set for a repe-
tition of this orchestration with its critical biologic aim—reproduc-
tion. Indeed, there are two basic biologic laws applying to all spe-
cies and espoused by Darwin. First, that of preservation of the self
and second, preservation of the species. The biologic purpose of the
reproductive cycle is, of course, the latter.

e are, in general, unaccustomcd to viewing each menstrual
period as a sign of failure of the regroductive system. Yet, that is
exactly what it is to one in every five or six couples, or 15 to 20
percent of the married, reproductive age population whe are infer-
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tile, defined as a failure to conceive for greater than one year with-
out contraception.

That amounts to millions and millions of American couples in-
voluntarily denied their fundamental biologic right of procreation
and to have a family.

The frequency of infertility appears to be increasing, and for var-
ious reasons.
blContraeeptives, like the intrauterine device, can cause tubal

ockage.
blAll: in%:ased frequency of sexually-transmitted diseases also may

OC| A 5

There is an increase in the absolute number of people of repro-
ductive ave. More of them are seeking infertility care as social stig-
matization of infertility is diminishing.

Reproductive toxins are also widely found, such as cigarette
smokingnzlﬁohol, drug use and environmental toxins.

And y, & delay in childbearing as alluded to by Mr. Morri-
son decreases fecundity, that is, the natural, the monthly probabili-
ty of conception. In the human, this monthly probability of concep-
tion is already quite low, about 25 to 30 percent per cycle, com-
pared to most animal species with greater than 90 percent. It de-
creases significantly with age. Legitimate social and professional
goalr - vomen, along with effective contraception, delay childbear-
mﬁ:t may have an unexpected, unwelcome cost to their fertility.

health professionals entrusted with the care of infertile cou-
a!:s rovide support, not just technology, for infertility is indeed a
e life crisis.
First, there is often surprise, juote, “how ironic it was for me to
g{;ctice birth control for years and now be infertile all along.”
n there’s denial, there’s isolation, quote, “I can’t go anywhere
near my pregnant friends, anywhere near baby showers, or any-
where near my mother-inlaw’s probing questions.” Unquote.
Anger, guilt, feelings of unworthiness often follow. Masculine and
feminine self identities are sorely pre .sed with infertility, so inti-
mately tied to sexuality and to sex itself. Dl:;f:ression and then
ieving are often final stages in the couples’ infertility crisis, and
or only some, preceding a resolution.

Infertile couples unfortunately grieve alone, for society does not
recognize or support grieving the death of a dream or of a potential
life, only that of an actual life.

Tharefore, even couples’ grief, since felv alone and without sup-
port ‘s unrewarding.

That is in the human coet, the cost of unfulfilled dreams or
an unfulfilled family. There are logistical and financial costs as
well. For those couples who can afford it, dollars spent are just an-
other burden to be borne at the cost of being infertile. For those
who cannot afford it, they feel rather robbed of their own funda-
mental right to procreate, with help now being denied them simply
because are poc*.
uh'l;h;'ere are innumg;ablehwa h1:o estu'\?t:h financial costs of mfeort-_

ity, summing up of eac the costs of the tests, summing up
each of the costs of therapy, costs it takes to achieve one p cy
among the group of infertile couples, costs compared to tion,
insurable versus noninsurable costs, etc., eic.

Oy
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The average infertility workup ma{Yl be completed in four to six
months at an average cost of twenty five hundred to four thousand
dollars. However, the range is much, much wider.

For a $50 semen count may clearly reveal a diagnosis, or the di-

08i8 may remain obscure after several thousand dollars worth
of evaluation.

Similarly, the cost of therapy varies widely. Therapy can be suc-
cessful for $20 worth of ovulation stimulant for one month or re-
quire several surgeries of several thousand dollars each.

In vitro fertilization costs average about $3,500 to $4,500 per
cycle and may require just one or if not successful, 2, 3 or more
cycles to succeed.

As Dr. Hodgen mentioned, monthly probability of success ap-
proaches that of normal reproduction.

Costs of standard tests used to evaluate infertility are attached
as an appendix and the reference b Cooz:ésls982, is recommended.

Currently, the Office of Technology ment of Congress is
making a major effort in compiling current statistics and costs
about infertility, infertility services, and importantly, evaluating
ways to prevent infertility.

diagnosis can be established in approximately 85 to 90 percent
of couples undergoing infertility investigation. The remaining 10 to
15 percent of couples thus have quote “infertility of unknown
origin”’ unquote. i.e., where no cause or diagnosis can be assigned,
and where diagnostic sophistication still n to be improved.

Of these 85 to 90 percent of couples in whom we can make a di-
agnosis, male factor, ie., infertility based on sperm number or
motion, accounts for about 35 to 40 percent. Female factors account
for another 40 percent of this infertility, divided between factors in
the female which may influence the ability to ovulate, tube func-
tion, cervix, uterus, immunologic incompatibility, as well as a
co;ll'lhmon disorder %ferred to :fs_ endolmetriosi;. be

e remaining 25 percent of couples in whom a diagnosis can
established have a combination of factors, multifactorial infertility,
causing their difficulties in conceiving.

Many new procedures and new drugs have expanded the number
of couples whom we can treat successfully to over 50 percent of
those who come for care. Importantly, even before employing alter-
nate reproductive technology. Of the others, some may conceive
spontaneously over time, most never.

The new reproductive technologies now hold untold promise in
capabilities for therapy in patients who had previously been unsuc-
cessful at conceiving with more standard treatment. Fatimates of
the percentage of patients who may benefit from IVF who were
previously not treatable, range from 80 percent of patients with
tubal factor and an even astounding 25 percent of patients with in-
fertility of unknown origin. Endometriosis, male factor, immunolo-
gic infertility, are also treated by the new reproductive technol-
ogies after other methods have faifed.

Solomon -vas wise in his deliberations. May we all combine to
have his s. ngth and wisdom in givi.ngngui ce and counsel to
the many issues that surround these technologies in striving for an
important, common goal, allowing more and more couples to fulfill

Q ~*:28
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their dreams and rights to have children and to have a family. A
right and a dream so many of us take for granted.

It is a privilege to take part in the care of these couples as it is a
privilege to present this summary to you. I welcome your questions
and comments and reiterate Dr. Hodgen’s request for a national
comprehensive deliberative process such as the Institutional
Review Board of NIH, the Ethics Advisory Board, similar to that )
put forth by England in the Warner Commission or Australia, the
Waller Commission, composed of scientists, lawmakers, ethicists
and the public to formulate public policy and urge that it be done.

Thank you.

[Prepared statement of Robert J. Stillman, M.D., follows:]
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PREPARED STATEMENT oF Rosxmr J. StiimaN, M.D., Associatz Prorzseor, Onsrer
RICS AND GYNECOLOGY, DmEcTOR, REPFRODUCTIVE ENDOCRINOLOGY AND FERTILITY,
Grorox WasningToN UNiversity MxpicaL CENTER, WASHINGTON, DC

Mr., Chairman, Members of the Committee,

I have been asked to summarize definitions, statistics, and
the human and financial costs of infertility as a background to
deliberations of your Committee on the new "alternate” reproduc-
tive technologies. I will try to do this in the time allotted.

The monthly cycle in women of reproductive age is comprised
of a delicate, balanced, and orchestrated series of events lead-
ing to ovulation (passing of a mature egg from the ovary), the
transport of millions of sperm through the female reproductive
tract, fertilizatiom in vivo, i.e., "in life," (as opposed to
in vitro, i.e., "under glass"), and implantatiom of the early
dividing embryo into the wall of the uterus.

If pregnancy is not achieved, the body signals the end of
this reproductive cycle, and the commencement of another with
meustruation, or the shedding of the uterine 1ining. The stage
is set for a repetition of the orchestration with its critical
biologic aim: reproduction. Indeed, there are two main, basic
biologic laws applying to all species and espoused by Darwin--

1) t.at of preservation of the self, and 2) preservation of the
species. The biologic purpose of the reproductive cycle is,

of course, the latter.
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We are, in general, unaccustomed to viewing the menstrual
period as a sign of failure of the reproductive system. Yet

that is what it is to ome in every five or six couples, or 15

to 208 of the married, reproductive-age population who are

infertile, defined as a failure to conceive for greater than

one year without coantraceptiom. That amounts to millions and

millions of American couples (voters and consumers) involuntarily

denied the fundamental biologic right of procreation and to have

a family.

The frequency of infertility appears to be increasing, and
for various reasons:

1. Comntraceptives. like the intrauterine device, can cause
tubal blockage:;

2. An increased frequency of sexually-transaitted diseases also
may block tubes;

3. An increase in the absolute number of people of repro-
ductive age. More of them are seeking infertility care, as
social stigmatization of infertility is diminishing;

4. Reproductive toxins are widely found, such as cigarette
smoking, alcohol, drug use, and environmental toxins;

5. A delay ip childbearing decreases fecundity (the monthly
probability of conception). In the human, this monthly
probability is quite low (25-30% per cycle--compared to most
animals, 908 per cycle), and decreases significantly with

age. Legitimate social and professional goals of women,
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along with effective contraception, delay childbearing but

may have an unexpected and unwelcome cost to fertility.

The health professionals entrusted with the cére of
infertile couples provide support--not just techmnologies, for
infertility is a true l1ife crisis. PFirst, there is often
Surprise: “How ironic it was to practice birth control for years
and to have been infertile all along.® Then Denial, Isolation
"I can't go near my pregnant friends, baby showers, and my
mother-in-law.® Anger, Guilt, and Peelings of Unworthiness often
follow. Masculine and feminine self identities are sorely preas-
ed with infertility, so intimately tied to sexuality and to sex
itself. Depression, and then Grieving often are final stages in
the couples' infertility crisis--for some, preceding a
Resolutiocn.

Infertile couples, unfortunately, grieve alone, for society
does not recognize or support grieving for a potential life, not
an actual life. Therefore, even the couples®' grief, since felt
alone and without support, is unrewarding.

That is in part the human cost, the cost of unfulfilled
dreams. There are logistical and financial costs as well. For
those couples who can afford it, dollars spent are just another
burden to be borne at the ®"cost® of being infertile. For those
who cannot afford it, they feel further robbed of their own
fundamental right to procreate, with help now being denied them

8simply beciuse they are poor.
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There are irnumerable ways to estimate financial costs of
infertility--summing cost of each tests or the cost of each
therapys cost it takes to achieve one pregnancy among a group
of infertile couples: cost compared to adoptions insurable vs.
non-insurable costs, etc., etc. The "average® infertility work-
up may be cospleted in from 4-6 mooths, at an average cost of
$2500-$4000. However, the range is much wider--for a $50 semen
count might clearly reveal a diagnosis, or the diagnosis may
remain obscure even after several thousands of dollars of evalu-
ation. Similarly, the cost of therapy varies widely. Therapy
can be guccessful for $20 worth of an ovulation stimulant for one
month, or require several surgeries of several thousands of
dollars each. In vitro fertilization (IVF) costs average $3500-
4500 per cycle and may require 1, 2, 3, or more cycles to
succeed, Costs of "Standard" tests used to evaluate infertility
are attached as an Appendix, and the Reference by Cooper, 1982,
is recommended. Currently, the Office of Technology Assessment
of Congress is making a major effort in compiling current

statistics and costs about infertility and infertility services.

A diagnosis can be established in approximately 85-90% of
couples undergoing an infertility inmvestigation. The remaining
ten to 15% of infertile couples thus have "infertility of unknown
origin,® i.e., where no cause or diagnosis can be assigned and

where diagnostic sophisticatior gtill needs to improve. Of the

33
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85-908 of couples in whom we can make a diagnosis, male factor
{i.e., infertility based on the sperm number or motion, accounts
for about 35 to 40s. Female factors account for about 408 of
infertility. These female factors are divided between factors
which may influence the ability to ovulate, tubal function,
cervical, uterine, or immunologic factors, as well as a common
disorder called endometrjosis. The remaining couples in whom a
diagnosis can be established (#258) have a combination of factors
{"multifactorial®) causing their infertility.

Many new procedures and new drugs, have expanded the number
of couples whom we can treat successfully to over 508 of those
who come for care, even before employing "alternate reproductive
technology.” Of the others, some may conceive spontaneously over
time, others never. The new reproductive techrnologies now hold
untold promise and capabilities for therapy for the patients who
had previously been unsuccessful at conceiving with more standard
therapies. Estimates of the percentage of patients who may
benefit from IVF who were previously not treatable range from 80%
of patients with tubal factor infertility, to over 258 of
patients with infertility of unknown origin. Endometriosis,
male factor, and immunologic infertility are also treated by

the new technologies after other methods have failed.

May we all combine to have the strength and wisdom of a

Solomon in giving guidance and counsel in many issues that
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surrourd these technologies in striving for a commmon goal--
allowing more and more couples today to fulfill their dreams of
having a family--a dream so many of us take for granted. It is
a privilege to take part in the care of these couples, as it is

a privilege to present this summary to you. I welcome your

questions or comments. T, you.,

Lod Mo ai

Raobert Stillman, M.D.

Associat of essor, Obstetrics
and Gynecology

Director, Reproductive
Endocrinology and Fertility

George Washington University
Medical Center

washington, D,C, 20037

May 21, 1987
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APPENDIX.

COSTS OF TESTING AND PROCEDURES FOR INPERTILITY EVALUATION

| 1. Consultation, $10C for evaluation and review of records,
X support, and discussion of the plan.
2, Testing examines each component of normal reproductiom to see
which might be leading to infertility:
a, Ovulatory factors:
1. temperatvre charts,
2. urine hormone kits ($50 per cycle),
3. hormone studies (approximately $50 apiece),
4. endometrial biopsy ($250).
b, Male factor is evaluated:
1, semen analysis ($50),
2, sperm penetrating assay ($250),
3. hormone studies (approximately $200),
4. immunologic studies (to evaluate incompatibility between
the male and the female) ($250).
c. The uterus and the tubes are evaluated (for their ability
to conduct the sperm and egg function), ($325).
d. Cervical mucus production (post-coital test) ($75),
e. Laparoscopy/evaluation of the pelvic tubes and ovaries
in a minor operative procedure), (total cost between

$2000 and $5000.

It is important to understand that not all tests need to

be done on all patients; sometimes, evaluation is reasonably

Q .‘?
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straightforward and simple. Other times, tests need to be re-
peated or further testing beyond those listed above, needs to be
done in special circumstances, It should be noted that through

the Office of Technology Assessment, the Congress is making a

major effort at developing cost/use analyses of infertility

services with the help of infertility specialists nation-wide,

‘3
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STATEMENT OF WENDY CHAVKIN, M.D., DIRECTOR, BUREAU OF
MATERNITY SERVICES AND FAMILY PLANNING, NEW YORK
CITY DEPARTMENT OF HEALTH, NEW YORK, NY

Dr. CHAVEIN. Thank you for the opportunity to speak today.

I am starting from the presumption that our policy goals are
twofold: that all Americans should be able to make choices about
reproduction and that we seek to promote social justice.

The new reproductive technologies offer mechanisms for achiev-
ing one objective toward the goal of reproductive choice. Attain-
ment of the goal, however, requires that we place these new repro-
ductive technologies in context and the relevant context I would
suggest is that of a nation whose citizens too often lack access to
basic reproductive health care services.

Rates for both infant and maternal mortality in the United
States lag far behind those of other developed nations. Black in-
fants continue to die at nearly twice the rate of white infants and
black women die in association with pregnancy at more than twice
the rate of white women. Such racial disparities have persisted
and, in fact, recently widened for these and other adverse reproduc-
tive gmrameters. It appears that the United States will not meet
ge urgeon General's 1990 goals for infant and maternal mortali-

Because there is no national entitlement program for perinatal
health care services, many American women receive late or no pre-
natal care. Approximately 26 percent of American women do not
obtain prenatal care in the first three months of pregnancy. Be-
cause of geographic maldistribution of health services and financial
barriers, other reproductive health care services such as gynecolo-
gic care, family planning, abortion and treatment for sexually
transmitted diseases, are even less accessible. For example, almost
80 percent of all counties i the United States lack any providers
of abortion.

The new reproductive technologies are geared toward increasing

ions for the infertile, estimated to be one in six American cou-
ples. Focus on these, I would est, represents a search for a
technologic fix to issues with social roots. I would suggest that we
concentrate resources and attention on the underlying causes of in-
fertility. Among these are:

Sexually transmitted disease epidemics and inadequate contra-
ceptive options. Pelvic infection resulting from se: y transmit-

disease and nonbarrier contraceptive methods, particularly the
IUD, can lead to scarred, nonfunctioning fallopian tubes and infer-
tility. Both of these require us to allocate resources for research,
address financial barriers to health care to ensure that people re-
ceive treatment and encourage public discussion of these matters
to ensure that people receive correct information.

Environmental and occupational toxic expocures that impinge on
reproductive health. Lead and other heavy metals, pesticides and
radiation are among those substances that have been implicated in
damaging both e and female reproductive success. To tackle
this requires a commitment to enforcing standards for a clean envi-
ronment and clean workplaces that would protect the reproductive
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health l(:f men and women and to allocating rescurces for further
research.

Demographic trends toward delayed childbearing reflect the fact
that some women are deferring childbearing until their late 30s be-
cause of workplace pressures. Infertility, miscarriage and chromo-
somal anomaly rates all increase with advanced maternal age.
Social policy must catch up with the reality that women of child-

ing age are now permanently in the American labor force.
Currently, many women lose their jobs if they take off any time at
all from work after delivering a baby. A parental leave policy that
guarantees job security is a necessity so that women are not
ushed to make unacceptable tradeoffs between work and children.
ve time to care for sick children and high quality childcare
must become widely availabie in order to enable women and men
to be parents and workers simultaneously. These policies would
enable women to begin having children at earlier ages without fi-
nancial sacrifice.

A second approach to addressing the problem of infertility is
adoption. The questions raised by the new reproductive technol-
ogies offer us the opportunity to question some of our assumptions.
Why are we takm? for granted pursuit of a genetically related
child in the face of so many children without parents? We could
instead be rethinking our adoption and foster care systems so as to
expgnd and expedite the opportunities for this type of family for-
mation,

Finally, I would like to urge that any new arrangements regard-
ing reproduction not further exacerbate social inequities. As a phy-
sician whose experience is in obstetrics and public health, I am dis-
turbed that some appear to be viewing children as commodities and
seeking to have the perfect child in the same way they might
search out the best refrigerator. A vision of children as consumer
products extends to women as well, who are in danger of being
;i::ded as disembodied uteri for rent or considered essentially as

ers.

To limit these more sordid possibilities, I urge that commercial
profiteering be restrained in this area. Our society already does not

rmit “free contract” when it comes to the sale of organs or

ies, because we recognize the coercion implicit in the market-
place in a society of economic disparity. If we disallow fees for eggs,
sperm, uterus use, babies and brokers, we reduce the opportunities
for economic ec:[l)loitation while at the same time keeping the door
open for medical innovation. Moreover, we refuse to allow venture
capitalists as described in last week’s “New York Times” to dictate
our choices for research and resource allocation in this most
human arena.

Until the social and health needs I have outlined are resolved, I
would suggest that despite our stated respect for the rights to bear
children and to privacy, in fact material circumstances limit pro-
creative choice for many Americans.

you very much.
ll\)drr. MORRISON. "’I‘hank you, Dr. Chavkin.
. er?
[Prepared statement of Wendy Chavkin, M.D., M.P.H., follows:]
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Prparep STATEMENT OF WENDY CHAVIIN, M.D., M.P.H., DirecToR, BurEAU oF Ma-
TERNITY SERVICES AND FAMILY PLANNING, New Yorx Crry DEPARTMENT OF
Hearra*

1 am starting from the presusption 'hat our policy goels ere twofold: that
ell Americans should be able to make choices ebout reproduction, and that we
seek to promote sociel justice. The new reproductive technologies offer
mechanisme for achieving one objective towsrd the goal of reproductive
choice. Atteinment of the goel, however, requires that we plece these new
reproductive technologies in context and the relevant context is that of e
nation whose citizens too often lack access to basic reproductive health

services.

Rates for both infant ind maternal mortslity in the United States lag fer
behind those of other developed nationc. Black infants continue to die et
nearly twice the rate of white infents, and bleck women die in association
with pregnency et more than twice the rate of white women. $::h racisl
dispsrities have persisted and, in fect, cecently widened for these and other
sdserse reproductive parameters. It appeers that the U.S. will not neet the

Surgeon Genersl’s 1990 gosls for infant and meternsl moctelity.

| *Por identificetion purposes only.
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Becsuse there ie no nationsl entitlement progrem for perinatal health care
services, many American women receive late or no prenatal care. Approximstely
25% of Americen women do not obtain prenetal cere in the first three months of
pregnancy. Because of geographic maldistribution of health services and
financisl bacciers, other reproductive health cere services, such as
gynecologic care, femily planning, abortion and treatment for sexuelly
transmitted diseases, are even less accessible. For example, 78% of all

counties lack sny abortion providers.

The new reproductive technologles are geared toward increasing options for the
infertile, astimated to be one in six Americsan couples. Focus on theese
cepresents a eearch for a technologic fix to issues with social roote. I
would suggest that we concentrate resources and attention on the underlying

csusee of infartility. Among these ara:

- Semually transmitted disease epidemice and inadequate
contrasceptive options. Palvic infection resulting from esxually transmitted
disesse, and non-barrier contraceptive methods, particularly the IVD, can lasd
to ecarred, non-functioning Falloplan tubee and infertility. Both of these
require us to allocats reeourcee for research, address financisl barriers to
health care to ensure that people recaive treatment, snd encourage public

discuseion of .hees matters to ensure that people receive correct information.

-
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- Bnvironmental and occupstional toxic exposures that impings on
creproductive heslth. Lesd and other heavy metals, pesticides snd radistion
sce among those substances implicsted in damaging male end female reproductive
success. This requicres s committment to enforcing standscds for s cleen
envicronment and clean workplaces that protect the reproductive heslith of men

asnd women, snd to sllocsting resources for further research.

- Deua cophic trends towsrd delsyed childbearing reflect the fact
that some women sre defsrring childbesring until their lste 30°s or beyond
becauss of workplscs pressures. Infertility, miscsrriage and chromosomal
anomaly rates all incresss with advanced maternal age. Socisl policy must
catch up with the reslity that women of childbearing sgs sre now permanently
in the American lsbor force. Currently many women lose their jobs if they
take off any time it all from work efter delivering e beby. A parentsl lesve
policy that guarantees job security is s necessity so *‘.at women are not
pushed to make unacceptsble trade-offs between work and children. Leave time
to care for sick children and high quality childcere must become widely
svaileble in order to enable women and men to be psrents and workers
simultensously. These policiss would ensbls women to begin having children st

serlier ages without financisl sacrifics.

A second spproech to addressing the problem of infertility is sdoption. The
questions raised by the new reproductive tachnologiss otfar us the opportunity
to question our assmptions. Why sre we teking for granted pursuit of s
geneticelly related child in the fecs of so many children without psrents. We
could instesd be rethinking our adoption and foster care systems so ss to

expand and sxpedits the cpportunitiss for this type of family formation.
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Pinally, I would llke to urge that sny new srrangements cegerding reproduction
not further exacerbate socisl inequities. As s physician whose experience is
in cbstetrics end public hesith, I sm disturbed that some sce viewing children
as comaodities and seeking to have the perfect child ss they might sesrch out
the best refrigerator. A vision of children ss consumer products extends to
women as well, vho sre in danger of being viewed as disembodied uteri for rent

or considered essentislly as breeders.

To limit these more sordld posslibilities, 1 urge that commercisl profiteering
be restrsined. Our soclety slready does not permit " free contrsct” when it
comes to the ¢1le of organs or babies, because we recognize the coerclon
impllcit in the marketplace in s society of economic dispsrity. 1f we
disslliow fees for eggs, sperm, uterus use, badbies and brokers, we reduce
opportunlties for economic exploitstion while keeping the door open for
medlcs]l lanovstion. Noreover, we refuse to sllow venture capitsllists to
dictate our cholces for research and resource sllocstion in this most humen

arens.
Until the socisl and heslth needs 1 have ocutlined sre resolved, I would

suggest that desplte our etated respect for the rignts to besr chlldren and to

privacy, materisl circumstences limit procrestive choice for most Amerlicans.

05474
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STATEMENT OF RICHARD DOERFLINGER, ASSISTANT DIRECTOR
OF THE OFFICE FOR PRO-LIFE ACTIVITIES, NATIONA. CON-
FERENCE OF CATHOLIC BISHOPS, WASHINGTON, DC

Mr. DoxrrLINGER. Thank you. The title of this hearing—“Alter-
native Reproductive Technologies: Implications for Children and
Families”—reflects the same concerns expressed in the Vatican’s
recent “Instruction on Respect for Human Life in its Origin and on
the Dignity of Procreation.”

This document urges that public Tolicy ing these technol-

ies be guided by two key principles: the human dignity of the
child, especially the child’s fundamental right to life from the time
mnﬂxza" tion onward; and the integrity of marriage and the

y.

These principles cre widely recognized as proper concerns not
only of specifically religious belief or private morality but zlso of
legislation that seeks to serve the common good. For example,
hun%hts declarations by the United Nations affirta that chil-
dren “special saf and care, including appropriate legal
protection, before as well as after birth,” and recognize the family
as “the natural and fundamental group unit of society” which is
“entitled to protection by society and the State.” I would like to
discuss each principle and then comment upon their application to
federal policy on in vitro fertilization.

First, the dignity and rights of the child.

Practices which violate the life and physical integrity of the
newly conceived child can range from abortion to the di ing or

i ofspareembaosprodueedinthelaboratory,toexperi—
mental manipulation. Congress currently opposes such practices by
barring Federal funding for abortion and for harmful nontherapeu-

tic exiperi.ments on the unvorn child.

In 1985 the Health Research Extension Act improved protections
for the human subject in fetal experimentation and imposed a
three-year moratorium on any waiver ~f such protections by the

of HHS. A waiver would only be necessarv if one wished
to authorize unethical experiments--that is, those which subject an
individual Fumsan bein%lto risk of harm or death solelgef‘o egmn
knowledge for the benefit of others, rather than for the t of
that individual. Hence when the moratorium expires in 1988 we
will urge Congress to bar such waivers permanently.

Some pe and individuals studying the issue of rimenta-
tion on the human embryo have suggested allowing nontherapeutic
experimentation until 14 days after fertilization, use of specu-
lations about the signi ce of phenomena such as implantation
and twinning. We s the conviction expressed last year by the
Select Committee commissioned by the Australian Parliament to
study this issue, that “no one event succeeding fertilization is such
that it a;fn ustnfymgm m that some v::uld att;cltnhgo it” fgr 'lt‘ﬂ:
purpose of justifyi experiments prior t event.
newly conceived member of the ieuman species should be accorded

the respect due to a human subject at every stage.

Second, the integrity of marriage and th fersiy.

According to the U.S. Supreme Court, “the Constitution protects
the sanctity of the family precisely because the institution of the
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family is deeply rooted in this Nation’s Listory and tradition.” That
institution’s integrity, hence its proper role in maintaining the
order of society, can be eroded when relationshigs b tween hus-
band and wife or between parent and child are blurred or rede-
fined in some reproductive procedures. Without ignoring the needs
of infertile couples, society must take care that ures de-
signed tu help build families will not unintenti y undermine
the social legal status of the family.

Of special concern are methods which introduce outside third

ies into the marriage relationship for purposes of reproduction.
t is now possible for a child to have as many as five parents: the
“genetic” parents or sperm and egg donors, the gestational mother,
and the couple that intends to raise the child. In such arrange-
ments the child is denied his or her right to a unified family, and
the moral and legal responsibilities traditionally seen as inherent
in being a biological parent are diffused and rendered problematic.
Family relationships are redefined in terms of commercial contract
law, risking the reduction of human beings to the status of objects.
for o8 teneoncy th oXEIot. the DiOIoaeal wao aer o e e

its tendency to exploit the bio mo.:er as a ‘“‘surroga
uterus” and to reduce the child to a commodity for sale.

Third, Federal policy on in vitro fertilization.

In 1979, an Ethics Advisory Board reported to the Secretary of
HEW on the advisability of funding in vitro fertilization projects
involving humans. The Board concluded that Federal support
would be “acceptable from an ethical standpoint,” but it refrained
from recommending such support, citing “uncertain risks” to both
mother and ing, “‘the dangers of abuse” such as experimental
manipulation of the embryo, and the fact that the procedure is
“morally objectionable to many.” In that regard I would differ, I
think, from Dr. Hodgen, who said the panel made a definite recom-
mendation on this matter. It cited the complexity of the issue and
left the final decision to HEW’s Secretarx, atricta Harris, who de-
cided that no funding would become available for these procedures.

Citing abortifacient elements of the in vitro procedure and other
factors, the U.S. Catnolic Conference was among those succesefully

the Secretary not to institute such funding.

nt developments have onl{ heightened the concerns that led
us to take this position. In vitro fertilization has become a source of
embryos for unethical imentation and has become a means
for introducing additional parties into the marriage relationship.
The cost in terms of human embryonic lives is enormous, with one
recent international study estimating that out of 14,685 fertiliza-
tions in 62 different in vitro centers, only 4 percent resulted in a
live birth. The in Dr. Hodgen’s testimony are consisteat
with this. He cited .. 25 to 30 percent success rate per fertilization

cle, a rate ofsueceesinacluevmtg' . If you look at his

ta, the figures for live births for hunm emzryos fertilized
would be 4.6 percent.

Efiorts to prevent or cure diseases that cause infertility re
sent a responsible alternative way of investing yers’ do .
Especially at a time when health programs may suffer severe cuts
in the drive to meet budgetary targets, our government should seek
to maintain and improve access to basic health care for the poor
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rather than diverting funds to more spectacular but morally ques-
tionable technologies.

Finally, it is our view that much of the demand for exotic repro-
ductive technologies is due to the fact that many infertile couples
see adoption as difficult or impossible. This was certainly a factor
in the well-known Baby M Case, for the Sterns had considered
adoption first. The Federal government is not doing nearly as
much as it can and should w remove obstacles to adoption. Adop-
tion does not divide or redefine families but copes with the reality
of non-existent or non-functioning families in such & way as to ben-
efit everyone: the child, birth parents, and the adoptive couple.

Yet the only Federal program facilitating adoption for unmar-
ried pregnant teenagers, for example, the Adolescent Family Life
Program, has never received adequate funding and now risks being
phased out altogether; a Federal tax deduction for the expenses of
special-needs adoption wss eliminated by the 1986 Tax Reform Law
after being in existence only five years. These and other avenues
deserve renewed consideration as means for helping children, infer-
tile couples and society as a whole. Thank you.

[Prepared statem<nt of Richard Doerflinger follows:]
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PrePARED STATEMENT OF RicHARD DOERFLINGER, AsSISTANT DIRECTOR OF THE OFFICE
ror Pro-Lirz Acmivimizs oF THE NATIONAL ConrErEncE or CatnHouc BisHors,
WasHiINGTON. DC

I am Richard Doerflinger, Assistant Director of the Office
for Pro-Life Activities of the National Conference of Catholic
Bishops.

The title of this hearing--"Al‘ernative Reproductive |
Technologies: Implications for Children and Pamilier"--reflects

the same concerns expressed in the Vatican's recent Instruction

on Respect for Human Life in its Origin and on the Dignity of

Procreation. This document urges that public policy regarding
these technologies be guided by two key principles: the human
dignity of the child, especially the child's fundamental right to
life frowm the time of fertilization onward; and the integrity of
marriage and the family. These principles are widely recognized
as proper concerns not only of specifically religious belief or
private morality but also of legislation “hat seeks to serve the
common good. For example, human rights declarations by the
United Nations affirm that children need "spzcial safeguards and
care, including appropriate legal protection, before as wall as
after birth,"l and recognize the family as "the natural and
fundamental group unit of society" which 1s "entitled to
protection by soziety and the State."? I would like to discuss
each principle in turn, then comment on federal policy regarding

in vitro fertilization.
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1. The Dignity and Righta of the Child at Every Stage of

Existence

Practices which violazte the life and physical integrity of
the newly conceived child can range from abortion, to the
diacarding or freezing of "spare” embryos produced in the
labcratory, to experimental manipulation. Congress currently
opposes auch practices by barring federal funding for abortion
and for harmful non-therapeutic experiments on the unborn
child. In 1985 the Health Research Extenalion Act improved
protections for the human subject in fetal experimentation and
impoaed a three-year moratorium on any waiver of auch protections
by the Secretary of HHS.3 A waiver would only be necessary if
one wished to authorize unethical experimenta--those which
aubject an individual human being to risk of harm or death aolely
to gain knowledge for the benefit of others. Hence when the
moratorium expirea in 1988 we will urge Congresa to bar auch
waivers permanently.

Some groups and individuals atudying the issue of
experimentation on the human embryo have suggested allowing non-
therapeutic experimentation until 14 daya after fertilization,
because of speculations about the aigrificance of phenomena such
as implantation and twinning. We ahare the conviction expresaed
last year by the Select Committee commissioned by the Australian
Parliament to study this issue, that "no one event succeeding
fertilization 1s such that it can bear the weight that aome would

attach to it" for the purpose of juatifying harmful experiments




45

prior to that event.“ The newly conceived member of the human
species should be accorded the respect due to 2 human subject at

every stage.
2. The Integrity of Marriage and Family

According to the U.S. Supreme Court, "the Constitutior.
protects the sanctity of the family precisely because the
institution of the family 1s deeply rooted in this Nation's
history and tradition.'5 That institution's integrity, hence its
proper role in maintaining the order of soclety, can be eroded
when relationships between husband and wife or between parent and
child are blurred or redefined in some reproductive procedures.
Without ignoring the needs of infertile couples, societ, must
take care that procedures designed to help bu.id families will
not unintentionally undermine the social and legal status of .he
family.

Of special concern are methods which introduce outside third
parties 1ato the marriage relationship for purposes of
rexrsduction. It 1s now possible for a child to have as many as
five parents: the "genetic"™ parents or sperm and egg donors, the
gestational mother, and the couple that intends to raise the
child. In such arrangements the child is denied his or her right
to a unified family, and the moral and legal responsibilities
traditionally seen as inherent in being a biological parent are
diffused and rendered problematic. Family relationships are

redefined in terms of commercial contract law, risking the
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reduction of human beings to the status of objects. Surrogate
motherhood has rightly been criticized along these lines for its
tendency to exploit the biological mother as a "surrogate uterus"

and to reduce the child to a commodity for sale.
3. PFede.al Policy on In Vitro Pertilization

In 1979 an Ethics Advisory Board reported to the Secretary
of HEW on the advisability of funding in vitro fertilzation
projects involving humans. The Board concluded that federal
support would be "acceptable from an ethical standpoint,” but it
refrained from recommending such support, citing "uncertain
risks®™ to both mother and offspring, "the dangers of abuse”™ such
as experimental manipulation of the embryo, and the fact that the
procedure 1is "morally objectionable to many."6 Citing
abortifacient elements of the in vitro procedure and other
factors, the U.S. Catholic Conference was among those
successfully urging the Secretary not to institute such funding.

Recent developments have only heightened the concerns that
1éd us to take this position. In vitro fertilization has become
8 source of embryos for unethical experimentation as well as a
means for introducing additional parties into the marriage
relationship. The cost in terms of human embryonic lives is
enormous, with one recent international study estimating that out
of 14,585 fertilizations in 62 in vitro centers, only 4 percent
resulted in a live birth.7 Efforts to prevent or cure diseases

that cause infertility represent a responsible alternative way of
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investi.g vaxpayers' dollers. Especially at a time when health
programs may suffer severe cuts in the drive to meet budgetary
targets, our government should seek to maintain and improve
access to basic health care for the poor rather than diverting
funds to more spectacular but morally questionable technologles.
Pinally, 1t 18 our view that much of the demand for exotlc
reproductive technologies 1s due to the fact that many infertile
couples see adoption as difficult or impossible. The federal
government is not doing nearly as much as it can and should to
remove obstacles to adoption. Adoption does not divide or
redefine families, but copes with the reality of non-existent or
non-functioning families in such a way as to benefit everyone--
the child, the birth parents, and the adoptive couple. Yet the
only federal program facilitating adoption for unmarried pregnant
teenagers, the Adolescent Pamily Life program, has never received
adequate funding and now risks being phased out altogether; a
federal tax deduction for the expenses of special-needs adoption
was eliminated by the 1986 Tax Reform law after being in
existence only five years. These and other avenues deserve
renewed consideration as means for helping children, infertile

couples, and society as a whole. Thank you.
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1 peclaration of the Rights of the Child (1959), Preamble.
2 Universal Declaration of Human Rights (1948), Article 16.
3 Public Law 99-158; 42 U.S.C. §289g.

4 Senate Select Committee on the Human Embryo Experimentation
B1ll 1985, Human Embryo Experimentation in Australia (Australian
Government Publisring Service, Canberra i s P. (para. 3.9).

5 Moore v. City of East Cleveland, 431 U.S. 494, 503 (1977)
(plurality).

6 See "Report of the Ethics Advisory Board," Pederal Register,
June 18, 1979, pp. 35056-8.

7 Greg Erlandson, "Vatican Concerned About High Death Rate of
Embryos in Labs," National Catholic News Service, March 12, 1987
(reporting on a study presented at the Third Wworld Congress on In
Vitro Fertilization and Embryo Transfer held in Helsinki,

niand, in 1984). Cf. "Wide Disparity in IVF Practices,"
Medical Tribune, September 18, 1985 (in a survey of 54 IVF
clinics registered with the American Pertility Soclety, 52
percent of the clinics reported no live births); "Advises Telling
IVF Patients Truth About Rates of Pregnancy,”™ Ob. Gyn. News,
March 1-14, 1987 (chance of a live birth from each *n vitro cycle
is 5-7%, and the patient should be prepared to undergo at least
six treatment cycles to improve chances for success); Editorial
Capsule, "The In Vitro Pertilization Pregnancy Rate," Medical
Tribune, November 27, 1985 (condemning "the widespread practice
of Inllating the IVP pregnancy rate"); and studies cited in Human
Embryo Experimentation in Australia, supra, note 4, pp. 133-5,
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Mr. MorrisoN. Thank you all. Dr. Stillman, both of the other
members of the panel have suggested something in this area that
has been suggested more broadly about American medicine. And
that is that we favor the high-tech solution to problems and we
often shortc e prevention of underlying problems that might be
addressed. To what extent is the focus on the high-tech and the in-
novative fertility promotion depriving us of the resources and the
attention necessary to be more attentive to underlying causes and
other forms of getting at the problem?

Dr. StiLLMaN. I think I can separate your question into two. One
is the resources and the other is the attention. I don’t believe the
attention that is given to the spectacular reproductive technology,
even though it is designed to benefit a reasonably small but critical

ent of our population, does anything but enhance their capa-
ilities. The idea that resources are being put forth, other than pri-
vate resources in an institution, is very different. So the specte ‘1
lar nature raises the intention, but resources are not being denied
because of in vitro fertilization technologies.

Mr. MorrisoN. You're saying that because these are all private
funds that are going in t direction, those resources are not
available to the other approaches?

Dr. StnimaN. I'm saying that the capabilities for use in contra-
ception, which is as Dr. Hodgen mentioned, a major offshoot and
benefit to be had from reproductive technologies and their advance-
ment. The resources regarding ogreconceptual care and child care
are not being diverted because of in vitro fertilization technologies.
I freely support and admit the* .ose resources are too few and
Ferhaps in many patients too late. But it is not because of in vitro

ertilization technologies. Only the amount of press and sensation-
alism is being drawn to in vitro fertilization.

Mr. MorrisoN. And you blame that on the Press? Let me just
add to that question a little bit. It seems to me that the question of
whether people choose to have children through adoption versus
high tech fertilization techniques is in part driven by values that
are promoted in the community and the society about what an ap-
propriate way to have a family is. And it seems to me that these,
that the sensations surrounding these alternatives certainly have
something to do with what people think is valued and not valued.
Do you think that'’s really just coming from press sensationalism or
is that com'%from the medical profession promoting their ability
to do wonderful things?

Dr. StiumaN. 1 think these issues are critical to every individ-
ual, not only those who are infertile, and they raise extremely im-
portant, sensitive, moral, ethical, legal and scientific issues. So the
debate is more than appropriate. The difference though is whether
resources, funds, especially governmental funds, are being siphoned
off other important ’ﬁll-:grams in order to support these programs.
The debate is valid. utilization of fund: I reject.

Mr. MorrisoN. Dr. Chavkin, you criticize the tendency toward
sort of consumer sh(l;l;:ping attitudes toward childbearing, at the
same time as you talked about choice being the, being an impor-
tant, one of the important principles that we're pursuing here in
terms of reproductive choice of the families involved.

5
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- 'That being said, how would you, allowing for choice, how would
you promote these prevention oriented and more broadly health-
care oricnted priorities that you think would be preferable to some
of the investment, whether public relations investment or financial
investment, in reproductive technology?

Dr. CHavkiN. Well, there, I definitely do see a Federal role. And
that is one that has to do with allocation of resources for basic
health care needs. I m an, today we’re talking particularly about
those health care needs related to reproduction. But as we all krow
very well, financial barriers keep many people in the United States
from getting the health care which they need. .

Mr. MorrisoN. Mr. Doerflinger, you criticized a circumstance in
which a child would be the product of more than two parents,
:omphow suggesting that that threatened the integrity of the

amily.

I don’t understand how that is any more a lem than the
?roblem of an adopted child having different biological parents
rom the parents by whom he or she is rzised. Why is that a prob-
lem? Where do you dmtmﬁ'msh the two?

Mr. DoxrruiNger. Well, I thir® the distinction would be that
adoption moves into a situation where there is no function.ing
family, and makes the best of a bad situation by bringing the chil
into a unified, loving family, husband and wife.

In the case of these technologies and arrangements like surro-
sate motherhood, which I don’t like to call a technol because
the technology involved is 200 years old, but in some of these new
reproductive arrangements, w2 are talkin~ -‘yout deliberately, for
example, having a woman conceive a child . 'r the pu of aban-
doning it, some would say selling it, to otl.ers. We are intentionally
dividing up the family and redefining it.

Mr. MorrisoN. But isn’t it the case tha., I mean you talked in
terms of the problem of a child having all these parents. Leaving
aside the earlier choices, isn’t the child in exactly the same circum-
stance? If there is a problem at all—1I happen to be adopted myself,
80 I speak with some experience on this question—isn’t it the same
circumstance, the separation of biologi parenthood from nurtur-
ing parenthood, isn’t that the same? Isn’t that a falsc issue that
you're raising? I think there are ethical issues about the initial
choices, but it would seem to me they're only clouded by your
trying to that having different biological parentage is an
insurmountable barrier.

Mr. DoxrrLiNGER. | didn’t say anything about an insurmountable
barrier, sir. The analogy would be if you were to create a Federal
program for deliberately conceiving children in circumstances
where you know someone will have to give them up for adoption.
Then you would be making the dividing of the family part of your

intent.
Mr. Morgison. Both of g':u said we weran’t fundi uately
the one thac people don’t have an abortion but have the child and

give them up for adoption? Isn’t that the same thing?

Mr. DozrrLiINC. ®. I don’t think that restrictions on abortion
funding force people to conceive anybody, sir.

Mr. MorrifoN. No, I mean the point is you just criticized the
notion of somebody having a child and giving it up for adoption. In
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fact, one of the programs that you recommended is one to encour-
age teenagers who are pregnant to go, to carry the child to term
and give it up for adoption in preference to having an abortion?

Mr. DozrruinGER. The Adolescent Family Life Program deals
with services of health are, vocational assistance and adoption as-
sistance to teenagers who are alreadﬂapnregnant. In ot* r words,
this is their situation. There is no husband, there is no stuble rela-
tionship. And we have a situation in which we are trving to help to
do the best for the child and the mother and for an adoptive
couple. As I say, it's coping and doing the best in a bad situation.
To set ﬁp those situations deliberately would be a different matter.

Mr. MorrisoN. The gentleman from Indiana.

Mr. Coars. I think you all heard Dr. Hodg:;’:dtestimony abouc
the desirability of reconstituting this Ethics through NIH. I
would like to get your three reactions to that and what ntial
problems we might be looking at if we Cg;oceeded down that road.

Dr. StiLLMAN. As I mentioned, Mr. Coats, at the end of my re-
marks, I fully support the reinstitution of the Ethics Advisory
Roard and I think it's important, even though the name is Ethics,
1t's Advisory and it's a Board that is reporting to the DHHS Secre-
tary, and they are not a legi:dlative body, they are not anything but
an iggortant deliberative body, to bring together a wide variety of
individuals, scientists, ethicists and the public, all divergent virws,
to formulate some sort of national policy by which other states and
the Federal government might take advice, might take advice, and
utilize in their deliberations.

Mr. Coarts. Dr. Chavkin.

Dr. CHavKiIN. I would also supn‘rt that. I think this area, as
people have touched on already this morning, is so fraught with
complicated issues that we really need to be probing into very
deeply. One example of a dilemma that I can suggest right now is
whetl{er or not we move to have Medicaid fuurﬁfmg extended to
some of these procedures. I'm of two minds about it personally be-
cause on the one hand, I think that without that, it becomes an
option only to those who have the financial means to pursue it, and
I think that kind of inequality is not something I would support.
On the other hand, by &rovidmg' Federal funding, are we giving a
green flag amM)erhaps iverting our limited health doliars?

Mr. Coars. Mr. Doerflinger.

Mr. DOERFLINGER. As I mentioned in my testimony, I think the
Ethics Advisory Board of 1979 did a good job of uncovering some of
the complexity of the issue. When they judged in vitro fertilization
to be ethically acceptable, they defined that phrase to mean “ethi-
cally defensible but still legitimately controverted” And I think
that remains true. If the purpose of re-establishment of an Ethics
Advisory Board would be to begin approval of experiments involv-
ing in vitro fertilization, I'd be agaiust that. I think the problems
raised by the Ethics Advisory Board and the possible abuses they
foresaw have all proved true.

If the purpose were to continue to study the ethical, legal, and
political issues of these technologies, I would just like to point out
that there are already two bodies doing i1'uust that. One is a panel of
the Office of Technology Assessment, which is going to be publish-
ing a very lengthy report on this next year with the aid of an advi-
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sory el of ac;;iaroximately 20 experts. The other is the Congres-
sional Biomedical Ethics Board, which was established by the same
legislation that improved ~+otections in fetal experimentation back
in 1985. And some of the n. mbers of that , I believe, are very
interested in studying these issues.

Dr. StiLLMAN. We as a nation are way behind Australia and Eng-
land in putting together, formulating suggestive policy from a na-
tional review committee. The Warner Commission in England and
Waller Commission in Austrelia have done a great deal of benefit,
and there is a diversity of opinion of that benefit, but a great deal
of benefit in allowing debate and public policy to come to fruition
and come to the public’s eye. And that is really what the Ethics
Review Board is designed to do in this country.

The 1979 report was 1979, one year after the first birth of an in
vitro fertilization baby, and a lot has happened in improving tech-
niques and changing techniques since that time. That review board
has not met, of course, it has been disbanded and needs to be up-
dated and brought to the United States, up to snuff on this issue.

Mr. CoaTts. Mr. Doerflinger, I wonder if you could describe eome
of your concerns about the fetal research. Obviously, there are two
sides to this. Some of it can, if it’s therapeutic for the child, can be
very beneficial. But describe the nature of some of the fetal re-
search and particularly those areas that you have concerns in.

Mr. Dozrrunaee. All riﬁlalt. The principles I'm working from are
principles that were established by the World Medical Association
in its Declaration of Helsinki. The key principle here is that the
human subject should never be treated just as a means to knowl-
edge that can benefit others. And this is particularly true of some-
one who is incapable of consenting freely to such experimentation,
which would include all children. The present stan for fetal
experi tation came to light out of a long process beginning in
1973, when some particularly grisly experiments came to light in-
volvin; the decapitation and experimentation on children who
were born alive during late term abortion. And Congress quite
rightly reacted with revulsion to this and put a moratorium on all
such experimentation until new regulations would be written.

The regulations that were written had certain loopholes in them.
Under one of those loopholes, for example, women who were in-
tending to have elective abortions were singled out to have rubella
vaccine tried out on their children so that it could be found out
whether the vaccine caused birth defects or not, whether it harmed
the children. Of course, it did. The standards have now been im-
proved to the point where the child who someone may intend to
abort can’t be singled out as a guinea pig for icularly harmful
experiments like this. I think t estanSardst t are in place now
for fetal experimentation are quite good and should be made per-
manent. The problem is that (}etal experimentation, as I just de-
fined it, starts with implantation. There is a separate policy, a
more informal policy on in vitro fertilization and embryo research,
which at this point is a total ban. And the kinds of experimenta-
tion that are possible in the eargr embryonic stage run the full
gamut from the kinds of research Dr. Hodgen was talking about re-
gardinf testing all the different ibilities for fertilization, pre-
sumably with later discarding of the embryos used in the research,
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all the way to different kinds of genetic experiments, even human-
{Erids.Thedangertothesubject ere is of a more funda-
than any other kind of research that we may
think of, because we're talking about a risk of actually depriving
someone of membership in the human species, which is something
we haven’t made possible before this time.
Mr. Coars. Do you think the guidelines that have been put in
place subsequent to some of these earlier disclosures are adequate?
Mr. DoxrruiNGzR. The fetal experimentation statutes or im
Ezntlsnl v;em enacted in 1985, are adequate regarding protection of
c | et a—
Mr. Coats. Nothing has ha ed since that 1985 Act that would
regr:;rethatthatlawbeamen or updated?
. DoxrrLINGER. No, but there is one aspect of the 1985 law,
the waiver clause ¥ was talking about in my testimony, which is a
temporary morator;um. The expectation is that the ional
Biomedical Ethics Board will be reporting back to Congress with
recommendations on whether to make the prohibition of the
fv;vaiver permanent or whether to reinstitute it in some limited
orm.
Mr. MozrrisoN. The gentleman from Georgia.
Mr. RowLanp. Thank fou, Mr. Chairman. You mentioned the
Biomedical Ethics Board. I wonder whether the other two members
of the? panel are familiar with that, too. The Biomedical Ethics

Dr. StiLLMAN. Not familiar with it.

Mr. RowLaND. Not familiar with that? Well, it was a board that
was created I believe last Congress with members from the House
and Senate which would select a committee of experts from around
thecountryandljustwonderedifyou,yousaidyou wanted the
Ethics Committee reconstituted. I didn’t know whether you were
aware of the Biomedical Ethics Board or nc.. It was created to take
the place of the Ethics Committee, as 1 understand it.

Dr. . Well, the comment about the Office of Technology
Assessment and its being a deliberative board is, I believe from its
function, and there are people here from OTA, it'’s really a fact
gathering, regarding financial and resources and not necessarily in
an{irwa'{omeans to be an ethical or moral deliberative body. .

. RoOWLAND. Exactly. Well, OTA helped us screen some appli-
cants for the committee for the Biomedical Ethics Board and I just
wanted to bring that to your attention.

Letmebesurelun&ntandwhyyouareogposedtosurrogate
motherhood. I don’t have a position on that right now, but I'd just
like to know why you are opposed to it.

Mr. DoxrruINGER. ] think the first objection. would be in terms of
deliberatel{eﬁng outside a marriage relationship to reproduce.
Some peop ve said, only half-jokingly, that Mr. Stern was not
S o oo e et Mo Wit s s o
sense iologi m y genetic an 10!
mother of the child. What he was hiring in a sense was a surrogate
wife. What is meant by that is that one ordinarily expects that
when people consent to marriage, one of the things they are con-
senting to is that they will have children only by each other. Now,
that’s broken down in this. We've already got a division between
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iage as a union of love and marriage as a reproductive institu-
ton. The childthe b denidrom Phasizing cnrlies. this is 4 in-
io parents. as | was emp earlier, is an in-
tentional and deliberate part of the procedure, it’s what
to do. The other ob{'ections that have been raised,
garding com 1ercial , involve analogi
cause of th

not the selling of the child. In fact, if you look a
$10,000 fee is dependent upon del.m:n?
If the child were miscarried or .

only have gotten $1,000. The other $9,000 is the sale fee for a child.
The implications here for the dehumanjzin&:f all the ies con-
oem:gos':u;eh:ygrlt:gwudwemthmk that thi is.t:all- that is
not ic poli promote or encourage or ow.

Mr. Rowranp. Would you be opposed to it if there was no fee
c

harged?
Mr. DoxrruiNGER. | think the commercial aspect of the fee
makes the lem worse. But I think the first considerations I
raised would still be the same. And th> thing that is integral to a
surrogate motherhood contract is the fact that unlike certain kinds
of private activities that may be immoral but which the law may
not want to reach, may want to step back from, the drawing up of
a surrogate motherhood contract inevitably involves the state in
the enforcement of the contract. So whether commercialism is in-
volved or not, if you're g .ng to have a contract that has the force
of law, the state 1s already involved in allowing and indeed
miltrhiskindofprocedure.Someoftheproblemsstillremain.
abot'adoptioninjwlf'm mmb?Wt:" put
u why you would not i
would be opposed to this. Did I hear say that
child, or maybe you i. ferred this, be less 1
who was not the biological parent in
Mr. DoxzrLiNGgER. No, I think the problem in the Baby
has been that everybody loves son.chndy all too much, rather, that
both sets of parents love the child.
Mr. Rowranp. Wouldn't you have the same problem in adoption?
That everybody would love the child?
Mr. oxrrFLINGER. Again, in adoption I think the difference is
that you have a position in which the child was conceived in a situ-
ation where the mother cannot ide the love and attention and
i at e ol s B e iy S
0 plan so can have a loving
family. can be complicatior.s, there can be a deal of
ief involved, but at least the mother knows that the is being
one for the child and that she is helping this other couple. The

use of Mrs. Whitehead's body
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possibility of the mother changing her mind is also always account-
ed for because an adoption plan cannot be ratified until the mother
repeats her decision to give up her parental rights after the time of
birth. This is another thing that most surrogate motherhood con-
tracts don't allow.

There are, I think, many differences between the two.

Mr. Morrison. I'd just like, if I could, to clarify what you said
about, you're talking about the enforceability of a contract. Are
you drawing a distinction between whether the state outlaws surro-
gate parenthood or whether it enforces a, let’s say there’s a con-
tract with no financial consideration, just an agreement with cer-
tain stipulations, no financial benefit at all. There is a distinction
between the enforceability of that contract and statutory prohibi-
tion of the conduct. Are you seeking tc draw that distinction by
saying there’s i ogou might consider immoral that the
State wouldn’t reach or not?

Do you understand the distinction I'm drawing?

Mr. DoxrruINGER. | drew a distinction between a law that would
simply say such contracts are unenforceable and a law that would
say the ice is prohibited.

Mr. MorzrisoN. Are you advocating one position or another to us?

Mr. DoxrrLINGER. At this point, the surrogate motherhood issue
has been largely a matter of state law and in that sense, positions
on specific legislation have been taken by State Catholic Confer-
ences. So I don’t have a piece of model legislation——

Mr. MorrisoN. Do you have a position, without deciding for us
whether this is a matter of State or Federal law, do you have a po-
sitiou/ Do you think there is a difference that we ought to recog-
nmthl:tween et},forceability of contracts or prohibition of conduct
on question?

Mr. DozzruiNGER. 1 think obviously it’s a distinction that has to
be i I'm trying not to go beyond my mandate here, be-
cause National Conference of Bishops doesn’t take positions on

Mr. MormisoNn. I see. Okay. I think some other people on the
fanel wanted to comment on that. I apologize to my colleagues, but

think that getting this clear would help. Goabeaj
¢ Dl’.tCHAVllN. I appreciate your dj’tintcl?:ﬂn and I would have dif-

erent positions personally according to ines you drew.

I would be reluctant to see a prohibition, because of concerns
about governmental intrusion into certain private matters, al-
though I would be interested in exploring a prohibition against the
profiteering aspect. At tt same time, I d be interested in also
explmf seeing that contract as a nonenforceable one and using
the ogy to adoption where the gestational mother maintains
the ability to change her mind for a given period of time after the

Mr. Mozrnison. Dr. Stillman?

Dr. Sriiman. I think the difference is a critical one and that
Federal and State interference in the procreative right and privacy
right of drawing up the contract including whether it contains fees
tobed:idisinmyviewandinmmyothen, inapprafﬁate.'l"he
idea that the state at whatever level of jurisdiction would not seek
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to enforce the contracts that have been drawn up in privary is a
matter for that jurisdiction and one of Iaﬁ;propriate debate.

Mr. MorrisoN. The gentleman from Illinois.

Mr. . Thank you, Mr. Chairman.

Dr. Stillman, Dr. Hodgen was answering some questions and we
were interrupted. One of the things that he started to talk about
was the importance of the Ethics Advisory Board to decide on what
type of experimentation was ethical and what was not ethical
cuzllqg the terms or the parameters of whoever describes what ethi-

is.

The makeup of this Board is basically as you understand what?
Other doctors, or—

Dr. StiLLMAN. Oh, no; it's a wide range of ethicists, legal experts,
public as well as researchers and scientists.

Mr. HasTerT. Lawyers, doctors?

Dr. StiLLMAN. It’s a critical aspect of that nature.

Mr. HASTERT. One of the things that we started to talk about and
he was talking about is that in the value of in vitro fertilization in
the study of other of—well, the study of sperms and e?s ac-
tually comigg together and the best way to prevent that and that
whole area of scientific sl:uc.'lﬁ'l.a

Is there an issue, would this Board then decide when that experi-
mentation, you take an egg and a sperm and you put it in this dish
and watch what ha?ens and experiment on it? Do they decide
when that s and egg becomes an embryo or not? Is that the
role of this ?

Dr. StiLixaN. I don’t believe so.

Mr. Hastert. What is it, then?

Dr. StiLLuaN. It's to b%to bear the idea of divergent group
opinions of experts with different opinions to suggest to policy-
makers and legislators the results of a deliberative process.

Mr. Hastert. But this Board becomes more or less of a turnstile
in a gate whether that type of experimentation takes place.

Dr. StiLLMAN. To be sure. If the legislators or public in a jurisdic-
tion want to have it function as the turnstile, without their own
added deliberation, then certainly they’re free to do so. An example
would be what is a standard of care and what becomes ethical
standard of care. Almost all physicians who are doing in vitro fer-
tilization fully ascribe to the ethical stance of the American Fertili-
ty Society. That’s purely voluntary that they do so.

Mr. HASTERT. t's done on a local level, then, in the State of
New York it would be one standard and the State of Ohio it could
be another standard?

Dr. StiLLMAN. Indeed, and that’s one of the ideas that a national
deliberative process would try and minimize. Obviously there are
differences from il:’risdiction to jurisdiction.

Mr. HasTerT. And the National Ethics Advisory Board would ac-
tually be a national turnstile of what’s right and what'’s wrong; is
that correct?

Dr. StiLLMAN. Of what they suggeest may have major ethical con-
seililenees and what might by the deliberation—

r. HasterT. So actually we have a board of people who are
quote unquote “experts,” which I'm sure they would be in their
own respective fields, and they’re actually ma[‘c'ing naoral decisions
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from a wide spectrum—even at this table we have quite a diver-
gent view of what's right and what's wrong, what’s moral and
what’s immoral—but somebody in the place of the legislator, in the
place. would be making those decisions on whether this in vitro fer-
tilization, as a case of an experiment and not as a case of bringi
in a substitute mother or being able to ide children to some-
body who can’t have children, but actually for the p of ex-
perimentation, it would be their decision whether this should take
place or should not take place; is that correct?

Dr. Stiiman. Not correct.

Mr. Hasterr. I've lost you someplace, then.

Dr. StiLMAN. Well, then, if we can go through it. Perhaps in a
jurisdiction in Wyoming if a partic: situation at a medical
center was in det:altae and the legislatu:: t:%s oon?ide i whethe:t-
or not appropriate laws were appropria ring forth, they migh
utilize national deliberative process with its diversity to help
them, including the experts that were on the board, or others, to
help them reach conclusions that they felt for their jurisdiction,
State, local or otherwise. ]

Mr. Hasterr. Let’s say the State chooses not to take that up. I've
been in legislature, too, and sometimes that type of legislation
comes up and it doesn't get passed or people don't debate it and
there’s somebody who wants to do this and in absence of law, these

people much determine what’s right and wrong.
Dx-latl . De facto, perhaps. They're eertai:fy not making
on.
. HasTERT. Exactly.

Dr. StiLLMAN. That would be up to the legislators in Wyoming to
decide whether they wanted somebody else—

Mr. Hastert. Or in the place of a vacuum of such legislation
that's legally described they would be the deciders of morality in a

sense.

Dr. STILLMAN. As is case law.

Mr. HastzrT. Thank you.

Dr. Chavkin, you made a statement that was interesting to me
and I would like you just to define a little bit more. You said this is
really a two-pronﬁed issue—one of medical technology and another
of social justice. How do you define especially the social—I under-
stamz? medical technology. What social justice are you talking

Dr. CuaveiN. Well, I was talking about the fact that so many
Americans lack access to basic health care services that would in
fact translate this abstract right to have a family into a concrete,
real ability to make those kinds of decisions because they would
have the health care that is necessary in order for them to further
e Harzar

Mr. . All right, and then you said that you—let me carry
that one ste&l:'arther—you were concerned that in doing this you
may divert funds from traditional health care, too; is that correct?

. CHAVKIN. In pursuing some of these new——

Mr. Hastrr. You said you had mixed emotions about that.

Dr. CravxiN. I do have mixed emotions because I am a physician
and I do have respect for the wonders that are brought to us by
medical technology and further development. So it is for me
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of an ethics committee you take the IQ of the average member of
the committee and then divide his IQ by the number of members of
the committee. I don’t hold to that view. But there is, and I think
deservedly so, a skepticism about t} & ability of committees as such
to come up with principles on these things that are going to be ac-
ceptable to everyone in society. And in terms of federal advisory
boards, I've noticed in the that they do tend at times to be
heavily weighted with people who are in the technical fieilds and
have a vested interest in pursuing the technologies that are——
Mr. Hastzzr. Let me mterrupt you. You have a problem with
whobeoomea"theexpertsontheboard,whattheirexpertiseis,or
they are?
Mr. DoxrrLINGER. Well, of course, who is on the board is going to
bealnﬁ‘ factor in what—
Mr. . We're kind of a federal advisory board here, too, I
think in a sense and I'm sure that—I'm not sure that we could
come up, Mr. Weiss or myself or whoever is over to the right of me,
or the of me I guess, could come up with absolute what is right
and what is wrong. So I understand what you're saying. Thank
Mr. Chairman.

Mr. MoxaisoN. The gentleman from Florida.

Mr. Lesuan. I think we have a very interesting hearing here.
And I'd just like to think about the fact that we live in an ethical
society; we live in a legal society; we also live in a mercenary or
And I don’t know whether this story tells about the development
of sexual attitudes or not. But a man goes up to this lady from soci-
ety, and says would you spend the night with me for a million
pounds? And she says, well, yes. And then he sa wouldyousm
the night with me for five pounds? And she said what do you thi
I am? And he says, I already know what you are I'm just trying to
WWIM that that's an old story. You to
have , which were th;ﬂ:dummdly mobile profes-
sionals. Now you have what's , the two-income, no
children. And these people are now in their late 30s. divorce,
they remarry and are all of a sudden leaving the child bear-
age:lndtheywantachild.

g

é

. ring
was accosted by strangers on the subways who offered me up to 25,
30, 35 thousand dollars for this child, just walking up to me on the
subway. And my obstetrician advised me for my mental well-being
to wear a wedding ring to prevent this kind of verbal assault.”
_mﬁwithiswhatisgoingtobehappening
as you live in the real wor out there, where le with the re-

much
more comfortable, and I believe you have to tell adoptiv?:ﬁildren.
I would feel a little more comfortable knowing that one of my par-

&
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ents was a real biological parent than to know that neither of my
parents were truly biological parents. Is there, have you done any
studies as to the actual emotional well-being of such children, or
has it gone that far yet?

Pr. VEIN. I don’t think there are any studies yet about the
childien. I'm-~in the realm of, you know, sort of personal a-
tion I could put forward the idea that it might be very troubling to
a child to think that her or his mother had conceived them for the
sake of a sale. I mean from my personal standpoint, I would find
that much more troubling than to think that there were some
tragic circumstances that led to my separation from my original,
my biologic mother and that there were luckily other people whc
wanted to care for me.

Mr. Lziman. How many of the adoptions though ace basically
somewhat of a mercantile transaction?

Dr. Caavin. Well, I think you're touching on something that's
very important which is that in what they call the grey market of
adoption; is not really all that different than surrogacy except that
it might enter in a little bit later.

Mr. LenMAN. That’s what I'm talking about.

Dr. CHavkiN. But we do have policy, I mean, on the leval of
policy formation, we do have policy that prohibits the exchﬁe of
money because we do have policy statements against the sale of
babies and we don't wish to sort of implicitly seduce or coerce
women into parting with the child for money.

Mr. LenMaN. And are you saying it does happen and it’s not
such a rare occurrence.

Dr. CHAvEIN. Yes. And I think that is true—

Mr. LenMAN. I have known lawyers for whom a good part of
their practice is the arrangement of such transactions.

Dr. CHAVKIN. I know.

Mr. LenMan. We do not have a perfect society. And I think the
first concern is the well-being of the child. And just wanted to be
able to establish the kinds of government participation or lack of
pall)'trici&‘t‘ionwherethechildwouldbebestoﬁ'.

VvKIN. Well, then, one could, I mean I would go to my po-
sition which would not have a governmental prohibition in those
voluntary cases where fpxio::;g)le make arrangements but where the

0

overnment might put a policy that prohibits the exchange of
cash 80 as not to promote those sorts of arrangements.

Mr. LxiMaN. Hard cash sounds so negative.

Dr. CHAVKIN. It was meant to.

Mr. LenMaN. How about just transaction for the well-being of
the biological mother?

Dr. CHAVKIN. Pardon?

Mr. LeamaN. Hard cash sounds so negative. Sometimes hard
:gsh can do a lot of good for the recipient. I have no other ques-

ions.

Mr. MorrisoN. The gentleman from New York.

Mr. Wriss. Thank you very much, Mr. Chairman.

First, let me express my appreciation to the distinguished mem-
bers of this panel and indeed all of cur witnesses today, for sharing
their expertise and wisdom with us. I want to make special note of
the fact that Dr. Chavkin is a distinguished public servant in the




61

City of New York, as the Director of the Bureau uf Maternity Serv-
ices and Family Planning for the City Department of Health as
well as being a constituent of mine. So, welcome.

We have reference to the OTA study that's under way and
will be completed early next year, and that study was requested by
the Human Resources and Intergovernmental Relations subcom-
mittee, which I chair, as well as by two distinguished members of
the Senate, Mr. Gore and Mr. Murkowski, because we knew that
there were a lot of unanswered questions and there -vas a lot of
information which ought to be pulled together. So, we're waiting,
as you all are, for the results of that study.

e also have been confronted with other studies which some-
times don’t do the kind of work that should be done. Qur subcom-
mittee has jurisdiction over the National Institute of Occupational
Safety and Health, and they are prepared to undertake a study of
the impact of video display terminals on pregnant women, especial-
ly on miscarriages and birth defects.

And because of pressure from one of our e corporations that
is going to be the subject of that study, BellSouth, and pressure
from the Office of Management and Budiet, uestions of how stress
gd mfl:rtlh may be caused as a result of use were removed

m t y.

And it seems to me that when we're spending somewhere close to
half a million dollars on that kind of study, where we don’t have
information about infertility, in the context of your statement, Dr.
Chavkin, that we ought to be doing a lot more in prevention of
problems which ultimately cause high technology to be sought as
an alternative. We ouggt not to be squandering our resources in
the fashion that we’re doing.

And I'd like to have you e: d on workplace concerns as well
as the comparative costs of umnfg)reventwe measures as distin-
ﬂ-iahed from the costs of the technological approaches that are

ing used

Dr. CHAvKIN. Thanks for your welcome. For the record, I do wish
to make it clear that I'm not representing the City of New York
which has not adopted a position——

Mr. Wriss, We're aware of that. Thank you.

Dr. CHAvKIN. I share your feelings about the importance of
NIOSH and other agencies con: nuing their research work. I'm not
msure how I can best tackle your g:estion aboui workplace

but we do know that while we have not reslly begun to
systematically or thoroughly evaluate workplace hazards on both
male and female reproductive function, we do alreacy know that
there are such.

One example on some work that was in fact completed is that of
lead, which is a reproductive toxin for both men and women and
we are learning that—we are increasingly learning that that is the
case at lower and lower doses and it is, as you know, a widespread
exposure, not only in the workplace but in the atmosphere from
leaded line.

Mr. Wriss. Right. You also mentioned in your testimony that
there could be v]:reventive tests, for example, for sexuall! transmit-
ted diseases. Would you estimate the cost of that kind of testing

and preventive measure as distinguished from the numbers that

Q
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were cited by you and the other witnesses for the costs of some of
these more exotic procedures?

Dr. CHAVKIN. Okay. I'm not able to give you numbers off the top
of my head though I would be able to supply them to you later. But
there has been much written about the costs of neonatal intensive
care, how fantastically expensive that is on each given day of hos-
pitalization.

We could be instead directing our resources or as well directing
our resources toward tl.e prevention of prematurity which is what
leads to most neonatal intensive carz and we could do that through
the provision of such inexpensive means as providing prenatal care
and also exploring a variety of work-related policies that would
enable say a working pregnant woman who needed to do so to have
a temporary transfer to lighter duty without jeopardizing her job
security or benefits.

Mr. Wgiss. Thank you very much. Thank you, Mr. Chairman.

Mr. MorgisoN. Thank you. And I thank the panel very much for
their testimony and for their answers to our questions. We'll move
on to our second panel, if we might.

Our second panel will be John Robertson, who is a Baker and
Botts Professor of Law at the University of Texas in Austin, Texas;
George Annas, an Edward R. Utley Professor of Hr:alth Law at
Boston University in Boston, Massachuse’ts; Lori B. Andrews, Re-
search Fellow at the American Bar Foundation, Chicago, Illinois;
%qd Robert Marshall, Director of the Castello Institute in Stafford,

irginia,

I thank the panel for making themselves available to us today
and your written submissions will be made part of the record and
if you would proceed to summarize your testimony and we'll go in
the order that I called your name. hfx'- Robertson.

STATEMENT OF JOHN A. ROBERTSON, J.D., BAKER AND BOTTS
PROFESSOR OF LAW, UNIVERSITY OF TEXAS, AUSTIN, TX

Mr. RoBERTSON. Thank you very much for the opportunity to be
here. It is a pleasure to be testifying on the new reproductive tech-
nologies. And I think it's important to understand what is common
to all of them.

What is common is that conception is noncoital—it occurs with-
out sexual intercourse. Noncoital reproduction, whether of the in
vitro fertilization variety or whether of the collaborative variety in-
volving donors and surrogates, is significant because it enables in-
fertile married couples to procreate and rear children that are bio-
logically related to at least one of the partners and often biological-
ly related to both of the partners.

Now, in this country we have a long tradition of privacy, of au-
tonomy of married coufles in matters concern::gl procreation,
family and childrearing. It seems to me that this tradition of priva-

in r:froductive matters should extend to a married couple’s
oice of noncoital modes of reproduction as well. And what this
means is that if state intervention occurs, it should occur only for
the I:Iost compelling reasons, never on grounds of moral condemna-
tion alone.
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I'd like to explore this notion of procreative liberty a bit further
because it's a centerpiece of any effort to explore policy in this
area. And I don’t think anyone would argue ..ith the fact that a
married couple has a right to reproduce by coital means. It’s so
well establi that it's never even been challenged by the state
in any way. I think we need to explore the implications of the mar-
ried couple’s right to reproduce coitally when they are not able to
and need to use noncoital iques.

Surely infertile couples should have the same right to bear, beget
and rear children that fertile couples do, if the means for doing so
or enabling them to procreate exist. A couple’s interest in repro-
ducing and parenting is the same whether they are infertile or not
and as best as I can tell and estimate as a teacher-professor of con-
stitutional law, I think our cour:s would agree with that when they
are fina''v confronted with this question.

That means that restrictions by the state on noncoital ways of
conceiving children have to meet the same high standard that re-
strictions on coital conception would have to meet, ie., showing
that the restriction is eesential to aY:event some tangible harm to
others. Since moral condemnation alone would certainly not justify
restricting coital conception, it should not justify restricting noncoi-
tal conception either. And this has important implications for an
infertile married couple’s use both of in vitro fertilization and as-
sistance of donors and surrogates. Let me say something about

each.

With rem to in vitro fertilization where the married couple is
providing the egg and sperm, but conception is occurring in
vitro outside the body, it would seem that they clearly would have
a right to use such a techni ue, as against state prohibitions, if it is
necessary to do so. This technique 18 now well established as safe
and effective. But it’s important to ize that their right to use
that technique would extend to such things as creating more em-
bryos outside of the body than could be safely transferred, for ex-
ample, if they get six or seven eggs, fertilizing all six or seven and
then transferring back only three or four, which is Decessary for
maternal safety, and thus freezing the extras for use on a later
cycle. And I think their right would ly also extend to dis-
carding or not transferring those em that would present a
threat to safety and it probably would also extend to donating
excess emalﬁos to other infertile couples if there were such couples
in need, it might even extend to use of embryos that will be
discarded in some research for valid medical reasons after review
by an institutional review board and other review bodies, if that is

a te.

me also say something about how this right of procreative
liberty would app{ to use of donors and surrogates, what I call col-
laborative reproduction. Obviously, no one reproduces alone
there’s always a collaborator but Kere I'm talking about a third
party collaborator outside of the married couple. And it would
nemtomethatiftbeinfertilecouplehuari&l:‘ttobegetandrear
children by the only means available that this would extend to
making agreements with willing donors of sperm and egg and also
willing donors of gestational services or surrogates, if that is neces-
sary. And I think it's essential to recognize then that the agree-

68




64

ments made with donors and surrogates concerniag rearing rights
and duties in the offspring of that arrangement:;iould presump-
tively control. If the state prohibited such arrangements, r. used to
enforce the contract, or urrohibited the payment of money to col-
laborators, the state would be interfering by making it extremely
difficult or impoesible for infertile couples to use these technigues,
and thus would infringe upon their right to procreative choice.
Let me explain this point a little further, in the context of surro-
te motheexriood, currently so much in the public eye. It would
seem to me that if we allow infertile married couples fo use sperm
doiiurs and now egg donors that couples that are infertile due to
uterine factors (in which the woman has functioning ovaries but
has had a hysterectomy, has severe endometriosis, her mothe had
taken liethylstilbesterol during pregnancy and her uterus now
cannot carry a child), those women also should have a right to have
biologic ing just as other infertile couples do and that as an
essential part t would include the right to agree with a third
party surrogate to carry her em to term. Therefore it is essen-
tial that the agreement between couple and the surrogate not
Mrohibited totally—that would clearly be an interference—if you
d not pay money, that also would interfere with her exercise of
liberty because it would mean that there probably would not be a
surrogate available—and finally, that it would require »: forcement
ofthesurrogateagreementaswell.Thedistinctxonthatcameup
earlier between not prohibiting but choosing not to enforce, I don't
think really works in this area because failure to enforce also rep-
resents an interference with their reproductive choice. If the agree-
ment can’t be enforced then people will be very reluctant to enter
into it, just as one would be reluctant to enter into many transac-
tions if there were not the certainty that the agreement would be
recognized. In the situation where the infertile couple is able to
provide an embryo to the surrogat. » say that the te will
not be held to her agreement to rei . it upon birth, would clearly
be a direct interference with the cov, #'s procreative choice.
I've talked about proreative liberty as a fundamental constitu-
tional right of married couples, whether procreation occurs coitally
= noncoitally. Of course, calling it a right doesn’t mean that it's
absolute, doeen’t mean that it cannot be limited in appropriate cir-

However, the key point here is that not every public concern will
count as a constitutionally : .fficient reason for interfering with
procreative choice. The state would have to show some serious tan-
gible harm to others other than dislike or moral condemnation of
noncoital and collaborative techriques to justify interference. As a
result of this constitutional position, it seems to me that both the
power of Congress and the power of the states to limit nonccital
reproduction 18 very limited.

me give a “ouple of examples. The moral condemnation of all
forms of nonco, ' reproduction contained in the recent Vatican
statement would not justify state interference, no matter how

y persons ho™ ‘ this view. Nor would a view that the embryo
is a person from the moment of conception justify restrictions on
embryo freezing, research or discard, again, because thc*’s a moral
position that would directly interfere with procreative choice. Nor
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ia the concern that is often voiced and has been voiced by the %x;ior
panel about commercialization. Commercialization may not a
good thing but the kinde of concerns that have h~an expressed
amount to a kind of moral condemnatior. of commerc.. ization and
that fact alone without some further evidence of tangible harm to
others would not be sufficient grounds for restriction. The state-
ment was made in a prli&r;ranel that we don’t permit the selling of
babies. And draws an ogy that we don’t permit the selling of
organs. Well, I point out, ves, we don’t permit the selling of organs
but we do permit the selling of organ transplants. For $50,000 you
can get a kidney trm)lant; $100,000 a heart tran:glant and that
sale includes the transter of the organ and I think that’s an appro-
priate aaalogy here. The question of selling reproductive services
that lead to transfer of a baby seem to me to have a parallel in the
sale of organ transplants even though we don’t sell the organs
themselves.

If we lork closely at the other kinds of societal concerns ! '.at
have been raised about noncoital reproduction, it’s hard to find the
tangible harm that people are concerned about. This is not to say
that these concerns are not important and shouldn’t motivate indi-
viduals in how they live their lives. But I'm not sure they rise to
the Jevel of tangible harm required to justify overriding procreative
choice. Take the Baby M case where the surrogate mother ¢
her mind. Clearly she’s feeling great disappointment and grief, “ut
having agreed to something originally that would cause great gnef
in the hiring couple, it seems to me that concern for the change of
mind in the donor of sperm, egg or surrogacy would not amount to
a sufficient concern, nor would a societal judgment that there's
something so sacred about the gestational! bond that we should not
allow a woman to alienate that in surrogacy. Again, that may be a
very m&rtant concern, but it's a symbolic or moral concern that
people differ about. And when there are differing views about the
p of reproduction then our Constitution requires that it be
left to the individuals involved and not to the state.

I think there are a few areas where state intervention would be
appropriate. One would be to make sure that reproductive collabo-
rators are fully informed, counscled and knowing about the trans-
actions that they enter into because if the original contract does
have legal significance as I suggest, then contract formation is ob-
viously a key stage. The state could take steps to make »ure that
p:o let n:zgvevell informed, counseled, have adequate representation
a .

What about protection of the resulting offspring? This is often
raised as a major concern .aere and of course we cannot overlook
them. Well, it’s tricky though because if the restriction that aims
to protect offspring leads to banning use of the technique altogeth-
er, you really haven't protected the offspring because the offspring
then will not be born. And people who want to structure policy
here on the welfare of offspring then have to choose .aethods that
fall short of baning the techniques altogether because it hardl
protects a child if your mode of protection means that child wi
never be born at all. Surely children born of collaborative arrange-
ments, even if the unconfirmed speculation turns out to be true
that they have some psycho-social problems, would find a life with
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some peychological problems not to be so desolate as to amount to
wrongful life and to make the very bringing of this child into the
world to be a serious .

There is one area, however, where I think a rcle for Sta‘e in-
volvement in repr ‘'ve contracts is appropriate.

And that is to assure that the identity of biologic, genetic and
gestational parents is kept in a form so that the offspring can
access it and learn who his or her genetic and gestational parents
are at a later time. This kind of restriction on contract which
would do away with anonymity and confidentiality in order to pro-
tect the offspring’s interest in knowing who his or her gene*:c par-
ents are I think is a very important area that has been overlooked
and needs further attention.

Well, to conclude, the new reproduction does have important im-
plications but ! think to some extent they have been overblown be-
cause it's really a very small portion of all the reproduction that
will occur. When we address the issue, it turns out that many of
the concerns do not amount to the kind of tangible harm to others
necessary to justify governmental intervention.

Many of the concerns are moral concerns or symbolic concerns,
which may be very important to individuals, but do not form the
basis for governmental intrusion into such important fundamental

ights

As a result, since use of these techniques involves the exercise of
a basic procreative liberty, the role of government in regulating its
use is necessarily minimal. As with decisions about coital reproduc-
tion, we must rely on informed decisions by the couples involved
and the professionals advising them rather thon the power of the
state to assure that noncoital reproduction is used wisely for the
good of couples, children and society.

you.

Mr. MorrisoN. We're going to break from our order for a
moment.

The gentleman from Illinois has to leave and hLas asked if he
ct:puld ask you, Mr. Robertson, one question, for a short period of
ime.

[Prepared statement of John A. Robertson follows:]
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An extended anulysia of the questions discussed here may be
found in Robertson, "Embryos, Familles and Procreative Liberty: The
Legal Structure of the New Reproduction,” 59 Southern California Law

Review 939-1041 (1988).

| want to thank you for the opportunity to testtfy on lezal and
ethicaj issues that arise with the new reproductive technologies.

Noncoital reproduction--whether involving 1n vitro fertilizaticn
or the use of donors and surrogates--enabies i1nfectile couples to
procreste and rear children biologically related to at |east one
resring parent.

Intimate decisions about procreation, famiiy and childrearing
have traditionaliy been zeaiously protected agatnst state
intervention. The tradition of privacy in these dectsions should also
extend to noncoital modes of reproduction. State intervention should
occur, 1f at ali, only for the most compelling reasons, never on

grounds of moral condemnation alone.

The Constitutional Right to Procreate

Any consideration of public policy for noncoitsal technologles
must start with the premise that procreation by fertile or i1nfertile
married couples is a constitutlonaliy protected right, subject to
sts 2 limitation only for compeliing reasons and not merely to express
di aste or moral condemnatior. of an alternative style of
reproduction.

Recognitior of a right to procreaie is hardly controversial if
coital conception by a married couple 1s at 1ssue. The dearth of
legisiation limiting marital conception by coitus retlects the
importance soclety accords procreative liberty. The implications of
such a right for intertile couplies who need the gssistance of
physicisns, donors and surrogates to form a femily now needs

exsminastion.
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Surely infertile couples should huve the same right to beaur,
beget and rear children that are biologicaily or gestationally related
to one or both of them that (nfertile couples do, 1f the mmeans for
creating such children exist. A couple’s interest 1n reproducing and
parenting 13 the same whether they ar: fertile or not. Thus
restrictions on noncoital ways of conceiving children should meet the
same high standard of justification that limits on coital conception
have to meet. Preventing tangible harm to others might justify
limitation. Mora: conudemnution ulone would not.

Recogr.ition of the infertile couple’s procreative liberty has
important implications for both (i) noncoital conception i1nvolving in
vitro or external conceptlon of embryos; and (2) collsborative
reproduction involving don:ss and surrogates.

IVF Issues

With regard to in vitro fertilization (IVF), the infertile
couple’s right to create embryos externally through IVF as part of an
attempt to initiste pregaancy would clearly follow, for it 1s a safe
and effective technique to overcome tubal infertility. The right to
use IVF should include the risk of creating more embryos than can be
safely transferred to the woman’s uterus at one time, with the excess
discarded, donated to others, used in research or cryostored for later
use.

Competing (oncerns include the well-being of children ~ho may be
born after external manipulation of embryos, and the symbolic
devaluation that some persons perceive in externalizing the human
embryo. In most instances these concerns wouild not justify
restrictior of IVF techniques designed to iead to the birth of a

healthy child.
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Donors, Surrogates and Collaboretive Reproduction

Witb regard to collsborative reproduction, the right of infertile
couples to enter into contracts with willing donors and surrogetes for
the aperm, egg or geatation necessery for birth to occur should also
be recognized. To effectuste procreative choice, agreements with
donora and surrogates should preaumptively control rearing rights and
duties in resulting offspring. Ignoring these contracts, or tenning
them entirely or when money is exchanged, would interfere with
procreat.ve llberty. In most instances the tangible harm necessary to
Justify restraints on & married couple’s use of these techniques
cannot be shown (see below).

Consider, for example, surrogete motherhood, currently so mucb in
the public eye. Couples infertile due to uterinas factors
(hysterectomy, endometriosis, diethylstilbestrol or medical riska)
should have the same right to enlist the aid of & third party
colisborator as do those who Jack sperm or eyg. The agreement among
the partiea concerning the shape of the resulting family should
control unless serious herm to the child would result. Banning or
failing to enforce surrogate contracts would interfere with
procreative liberty, aince it w °d par the infertile couple from
rearing children to whom one or both partners are biologicslly
related.

Limits on Procreative Liberty

While procreative iiberty is 8 fundamental constitutional right,
the right is not absolute and can be limited for su’ficient cause.
However, only substantial harm to third persons would pe ¢
constitutionally sufficient basis for restricting procreative liberty.

Some serious tangible harm to others must be shown, rather than

O
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dislike or moral condemnation of noncoits! and collabourative
techniques. As a resuit, the power of Congr«ss or the states (o limat
noncottal reproduction 1> limited.

For example, the moral condemnation of noncoital reproducrion
contained in the recent Vatican statement would not justify state
interference, no matter how strongly held. Nor would a view that the
embryo is a person from the moment of conception justify restrictions
on embryo freezing, research or discard.

Other societal i1nterests may also be insufficient. The interests
of donors and surrogates in reneging on voluntarily-entered
child~rearling agreements would not be a sufficient reason, even though
their grief and pain 1s substantial. Nor could the state ban theae
contracts juat to prevent the emergence of new forms of non-nuclear
blended or extended families, to elevate a particular view of the
geatational bond or to protect siblings.

The state could, however, cregulate entry into collaborative
contracta to asaure that donor: and aurrogates are well-informed and
freely conaeriing to reproductive arrangements that will have
aignificant consequencea for them and for offspring.

The atate could also, in appropriate circumstances, regulate
donor and surrogate tranaactiona to protect the welfare of reaultiny
offspring. Thua requirem .ts taat the identity of donora and
aurrogates be acesaibie to offsp-ing Intereated in learning their
genetic and gestational history may be a juatifiable limitation on
such contracta.

creening of parentai fitneas, auch aa occurs ‘n adoption, should
not be atandard practice for it is not ordinarily required of couplea

who reproduce coitaily. Of courae, physicians are not obligated to
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provide infertillty services to persons who appear to be unfit
parents. Nor would the use of these techniques give rearing parents
any greater right to abuse or neglect children than they have with
children conceived ccltaliy.

Indeed, the questlion of protecting offspring is more complicated
than at first appears. [n most Instances the offspring would not have
been born but for the noncoital technique in quastion. Limiting the
procedure to protect chlldren hardly protects them if it prevents
their birth altogether. Even if speculation that such children would
have more psyctclogical problems than other children proved true,
their lives are not so desolate as to amount tn wrongful life. From
the offspring's perspective, banning these technlques to protect them
or their siblings does not make sense.

Conclusion

The new reproduction has important implications for infertlle
couples, the reproductive roles of men and women, new forms of family
and the children who are born as & result.

Since the uae of noncoital technology Involves the exerclse of
procreative liberty, the role of government In regulating Its ufe
should be minimal. As with decisions about coital reproduction, we
must rely on informed decislons by couples and the professionals
assisting them, rather than the power of the state, to assure that
noncoital reproduction enhances the welfare of couples, children and
aociety.

Thank you for your attention.
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Abstract

This article discusses the implications of a
constitutionally protected right to procreate for a
wide range of reproductive choices made po:csible by
noncoital reproductive technologies, including embryo
freezing and donation and surrogate gestation. After
establishing the constitutional basis for a pcsitive
right to procreate, it discusses the extent to which
concerns about the welfare of embryos, offspring,
donors and  surrogates justifies limitation on
teproductive choice involving these technologies.
while tangible -harm to offspring and protection of
the free chcice of reproductive collaborators may
justify reguiation, moral condemnation of noncoital
techniques and concerns about the reifying effec{ of

their use are an inSufgié;ent basis for .§taEs

" restriction.
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Procreative liberty has in recent years been most often
discussed in terms of the negative right to avoid procreation
by access to abortion and contraception. I want to discuss the
positive aspect of procreative liberty--the liberty to
procreate how and when one chooses--as it arises with
technologically-assisted reproduction;

The positive right to procreate has not yet been
extensively examined. The use of noncoital reproductive
techniques now forces us to consider this aspect of procreative
liberty. Develcpoments in external fertilization and embryo
transfer and the use of donors and surrogates requires
attention to such questions as: is there a right to reproduce
non-coitally? 1Is there a right to reproduce non-coitally with
the assistance of third party collaborators? Wwhat limits on
noncoital reproduction are within state or professional power?
Do notions of reproductive responsibility justify limitation of
noncoital reproduction?

I will briefly discuss the constitutional status of the
positive right to procreate, and then examine how embryo
status, concerns for offspring and family, and more general
concerns with the reification of reproduction influence the

scope of individual use of the new reproductive technologies.

The Constitutional Status of a Right to Procreace

It is reasonable to conclude chat married couples in the

United States have a constitutionally protected right to
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reproduce by cexual intercourse. No laws have ever restricted
marital reproduciion and few court cases even discuss the
issue. The state has never tried to interfere with the right
of married couples to reproduce by coitus.

Two points that have great significance for the new
reproductive technologies follow from constitutional acceptance
of a married couple's right to reproduce coitally. First is
the right of the married couple to reproduce non-coitally as
well, through such means as artificial insemination ith the
husband’s sperm or through extra-corporeal fertilization--the
IVF process. Second, 1s the right to reproduce noncoitally
with the assistance of donors and surrogates. If one or b.th
partners lack the genetic or gestational factors necessary to
procreate, it should follow that they have the right to enlist
the willing assistance of donors and Surrogates to provide the
gametes or missing gestational function. Careful attention to
the precedents, values and interests that support protecting
coital conception should lead to similar protection for
noncoital reproduction.

If this analysis is correc:, couples would have a
constitutional rignt (e.g., a right against state interference
with or prohibition of tneir actions) to create, store,
transfer, donate and possibly even manipulate extra-corpcreal
embryos in order to acquire offspring of their genes or
gestation for the purpose of rearing as their child. Contracts
with gamete and embryo donors and surrogates would also be
constitutionally protected. Only very important state

interests, such as tangible harm to other persons, would
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justify restricting noncoital and collaborative reproductive
variations. Moral distaste alone would not be a sufficient
ground for limiting procreative liberty., even though moral
distaste might legitimately animate the private sector
decisions of patients and physicians.

The implications of this analysis for collaborative
reproductive transactions needs special emphasis. It suggests
that the contract among the parties concerning rearing rights
and duties in offspring is presumptively controlling. Giving
legal effect to the agreement that couples make with
third-party collaborators limits state intervention to
regulating the conditions of entering into such contracts, and
leaves little room for restricting the substantive bargains
struck among the parties. However, some restrictions to
protect offspring may also be within the state's power.

I have emphasized the right of married couples because
their right to reproduce is s0 firmly established in American
law. One can make a very strong argument for unmarried
persons, either single or as couples, also having a positive
right to reproduce. This has not yet been explicitly
recognized in Arerican law. However, if their right to coital
conception is recognized, then single and unmarried persons
should have th same rights to reproduce non-coitally and with
the assistance of donors and surrogates that married couples
have.

This analysis of procreative rights answers many., but noé
all questions that arise concerning use of the new reproductive

technology. The cons*ititutional structure provides a
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framework that accords high value to procreative choice, but
answers to specific disputes and problems may ultimately depend
on the meanings people find in the reproductive roles that
non-coital technology makes possible. One set of questions
arise about the scope of partial reproductive roles. A woman
now can be an egg donor, just as a man may be a sperm donor. A
woman may also choose as a surrogate gestator to experience
gestation without having a genetic tie with the offspring. what
limits, if any, should be placed on women playing such partial
reproductive r¢ les?

Ancther set of questions coacerns the right to reproduce
posthumously through postmortem thawing of cryopreserved eggs.,
sperm and embryos. Do those partial reproductive roles deserve
the same respect and protection that reproductive roles that
aim at producing offspring to be reared deserve? Answers to
these questions will deocend on the meaninns that people find in
such experiences, and their relation to the interests and

values that underlay the positive right to procreate.

Embryo Status

Let me turn now to various interests that have b.en put
forward as grounds for limiting the positive right to
procreate. One set of interests concern preimplantation
embryos. Concern for embryos has led some persons to support
restrictions on what might be done with embryos. Such
2roposals require us to assess the legal and moral status of

the extra-corporeal embryo. Does the preimglantation embryo at
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any of its stage; fiom fertilization, through zygote and
blastocyst, have legal or moral rights that limit what the
gamete sources or others might do with it? What is the nature
and moral status of this living, embryonic entity? We must
address these questions to resolve the locus and limits of
decisional authority over preimplantation embryos.

Given the biological status of preimplantation embryos
(described at p. ), I have difficulty viewing the
preimplantation embryo as a rights-bearing entity by virtue of
its existing characteristics. Whatever one thirks of the fetus
at a later stage of derelop..ent, the one or two or foiur or
eight-&elled embryo is nc¢- au <ntity that possesses rights by
virtue’ its present ...Jracteristics. The preimplantation
embryo lacks even the rudiments of a nervous system. It is not
sentient, and is no more conscious than any other group of
cells. Some : . jious and righ%-to-life groups view the
preimplantatic . embryc as a "person”, but I think this view is
mistaken, at least if we regard "p -:on” as a being that is
capable of cognition and + nsciousness and interaction. The
embryo lucks even the most rudimentary characteristics that a
person or any rights-bearing entity would have.

However, the embryo might still be accorded value on as a
symbol of human life generally. I w.nt to make a distinction
between owing the embryo respect by virtue of its existing
characteristics, and according respect because of what it might
become. Wl.ile the embryo 1n 1tself may not yet be a
rights-bearing en.ity, 1t clearly has .he potential to attain

the charascteristics of persons, if certain contingencies
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occur. Persons may choose to invest the embryo with meaning as
a symbol of human life generally, even though justice does not
require that we protect it in any particular way. particular
efforts to demonstrate this respect for this symbol, however,
must still meet constitutional standards.

If this analysis is correct, then the validity of limits on
embryo mar:ipulations depends on whether the embryo is gning to
be transferred to a uterus and thus has a possibility of
implanting, going to term and coming into being as a child. In
that case embryos have a special legal and moral status, not in
and of themselves by virtue of their present characteristics,
but because of what they may become. Activities with embryjos
thac may be transferred to a uterus could directly affect
resulting offspring. The body of law that recognizes prenatal
obligations to offspring and parmits sanctions to be imposed on
personrs who knowingly or recklessly harm born children by
prenatal actions is relevant here. This body of law would
impose responibility for embryo manipulations that could
foreseeably harm children born after transfer of such embryos
to a uterus and their eventual birth.

Where transfer to a uterus 1s not planned or desired, the
.question of embryo status per se i,. my view is symbolic, rather
than a matter of rights. what legal and moral status does the
embryo have if it is not go&ng to be transferred? This
question is of impcrtance with regard to the permissibility of
research with nontransferred embryos, and the permissibility of
destroying or rot transferrin_  embryos that are unwanted by the

gamete egg source Because of space constraints, I will
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discuss only the question of not transferring unwanted embryos
to 31 uterus.

Is thare a moral or legal duty to transfer all embryor to a
uterus so that they might have the chance to implant and come
to term? At present there is no such legal duty. and few
commentators who do not view the fertilized egg itself as a
human Subject with rights find a moral duty to do so. I would
argue that nothing is owed ‘.e preimplantaticn embryo in
itself. It is too rudimentary to be the object of justice in
its own right. Persons may., no.etheless choose to invest the
embryo with value as a symbol of human life generally., even
though there is no moral obligation to do so.

The cutrent practice in most of the 12¢ I merican IVF
programs is to ransfer all embryos to a woman's uterus.
Although not legally required, this practice has developed for
various reasons, inciudi.g a desire to avoid controversy with
right-to-life groups over abortion. Yet this practice now
poses potential conflicts with the wishes of the couples
providing the egg and sperm. The standard IVF regimen
stimulates the production of multiple eggs. If more than four
egns are retrieved and fertilized, placement of all in the
uterus produces a high risk of Tultiple gestation. To avoid
this risk., it might be necessary to discard some of the
erbryoz. Cryopreservation may postpone the decision, but
eventually the question will arise, since transfer of stored
embryos at a later time may not be possikle.

Persons who believe that .he emoryo itse’f has rights or

that a symcolic statement about respect for human life should
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be made might support mandatory embryo donation laws. Such
law might read: "All extra--corporeal embryos that the ,om2
who provided the egg 30es not want to have transferred to her
must be transferred, with her anonymity guaranteed and no
rearing duties imposed, to a willing recipient.* would a
mandatory emobryo donation law be constitutionally acceptable?
Such a law does not violate a woman‘s right to have an abortion
because it does not require that a woman accept placement of an
¢ bryo in her uterus. It would, however, lead to unwanted
biologic offspring. Yet if no rearing rights and duties
attach, and the donation is anonywous, the interest in avoiding
unwanted biologic offspring might not be accozded
constitutional protection.

Resolution of this conflict turns on our valuation of an
unwanted biologic link tout court. Is that a matter of great
personal significance to individuals, so that a genetic link
should not be created unless they consent? Or is that a mincr
concern that does not merit public protection when it is
anor.ymous and imgoses .10 undesired rearing rights and duties?

The answer to this question will evolve with the different
uses to which this technology is put. The legal issue may
ultimately require the Supreme Court to decide the mar*er. In
my view, the most desirable practice is to transfer all ewbryos
where reasonably possible as a way of demcns*rating respect four
life Jenera.ly. However, 1f people who have provided the genes
for the embryo object, I taink it probably best to leave the
final decision with th'm. The symbolic gains from embryo

rescue is outweighed by the source's wish to avoid an unwanted
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genetic connection. However, constitutionally., the state may

be found to have authority to require donation of unwanted

embryos, when no rearing duties are imposed on the genetic
pagsnts.

f This discussion of emtryo status reminds us not to assume
that our views about abortion automatically indicate answers in
the significantly differert area of IVF and extrucorpuceal
embryos. The embryo differs from the fetus in two significant~
ways. The embryo is substantially less developed than a fetus,
without organs, a brain or the most rudimentary cellular umits
of the‘fguromusCular system. G..3 could logicaliy be against
abortion on the grounds of respect for the sentience of
late-term fetu. es, and at the same time hold that
preimplantation embtryos may be discarded by the gamete source.

Tqé:;econd point of difference is that the extra-corporeal
embryo, unlike th - fetus, is r.  .nside a woman, is not making
demands on a woman‘s body. Therefore, one could be in favor of
aborcion, of allou;ng the woman to expel the fetus, and still
peidit state intervention to protect extracorporeal embryos by
requiring their donation to willing ‘recipients becausg of the

symbolic importance of demonstrating respect for human IS¢ in

‘this way,. Mandatsry embryo donation dces not impcse physical

burdens on a wonan as anti-abcrtion laws would, and thus needs

to be analyzed in terms of the {hpact of an unsanted genetic

link.
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Family and Rear‘nc Issces

Another se- of concerns with the new reproductive
teghnologies arises from a feared effect on families and
offspring resulting from collaborative reproductive
transactions with donors and surrogates. The concerns here do
not arise wnen IVF ir confined to a married couple., which it
now largely is. but they arise from the collaporative ~
arrangements that IVF now make; possible. such as egg and
embryq_dona:ion and the use of surrogate gestators. The fear
is that new genetic, gestational and rearing combinaticns., made
possibre. by the technical ability to fertilize eggs externally”
and transfer them to any physiologically receptive uterus, will
confuse the child, confuse the parents, indeed, confuse all of
us, aqé:place further stress on the nuclear family.

These arrangements may not be as novel as they f_rst
appear. In many respects., they are not drastically different
from existing sccial arrangements that separate genetic,
gestational and social parentage. Artificial inseminatioen.by

donor., adoption, stepparentage and various forms of blending

—

families after divo.ce or death present many of the same
<once:rns, but have been assimilated into the social fabric.

Creating further variations through egg donation., empryo

—

donation and surrogacy are not fadically different and should
be treated acccrdingly Indeed. in many cases these variations
provide genetic or gestactional ties with the offspring that do
not exist in artific:al insemination by donor. adoption or

stepparentage.

It is essent:al tc distinguish the i1mp-ct oa offspring from
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concerns about the donor or surrogate, or more geaeral concerns
about the family. There is a pervasive, though in my view
confused, feeling that these arrangements must be hatmful to
of{spring who are born as a result. The problem with this kind
oﬁfargnment is that if it were not for these novel
collaborative arrangements, the offspring would never exist.
Even if their life is somehow more fraught with psychological
difficulties and suffering than the life of the ordinary child?
it is the only life possible for them. Prohibiting
collaborative transactions thus does not protect the child, for
the chi}d would never come into being at all. Tsvchosocial -
confusic , even genetic bew: lderment, is an acceptable price
for the offspring to pay in order to exist at all.

1 would argue that couples have a constitutional right to
engagq;In collaborative transactions with donors and
surrogates., If married couples (and possibly unmarried
persons) have a right to procreate. that right should iaclude
the right to make contracts with providers of gametes and
enbryos and with gestational surrogates, if that is esient;al
to enable them to reiroduce and acqiire a child of their genes

- -

. . I e
oc gestation for rearing. The positive right to procreate thus

‘allows mazried couples to contract for eggs., sperm, embryos, or

surrogates, with the agreement among the paties presumptively

settling rearing rights and duties toward the offspring.

Un ss a tangible harmful impact on offspring oc others is
demonstrated, such contracts could not be p:ohibited or
lisr1ted, thcugh they could be regulated to assure that they are
xacwirgly and freely entered into.

Les us cr:efly explore these issues with egg and embryo
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donation and surrogate gestation. It is now possible for women
to donate €ggs to other women, and thus have genetic offspring
without gestating then elves, at the same time “hat the
recipient may gestate and rear a child that is not genetically
related to her. Artificial insemination by donor has a
well-established niche in infertility treatment for men. The
provider of sperm usually gives up all rights and duties with
regard to the resulting offspring (which may present some
problems for the offspring). 1Is there any reason why wome;
should not also bé able to donate gametes? Indeed, offspring
born of egg donation will have a gestat onal tie with the
mother even though she is not the genetic parent. The same
rules that regulate rearing rights and duties in the offspring
of sperm donation should apply to egg donation as well, e.g.,
the agreement between donor and recipieant for rearing rights
and duties in offspring presumptively controls.

IVF technology 3allow< the extra-corporeal embryo to be
implanted into any physiologically receptive uterus, thus
making embryo donation possible. Embryo donation is not yet
w#idely practiced, but will occur on a wider scale once the
freezing of spare embryos becomes more developed. Embryo
donations might also arise from uterine lavage of a blastocyst
(an embryo at the 60-100 cell stage) from the uterus of an
woman and then transfer of that blastocyst to the womb of
another vcman, And, of course. laws may develop that mandate
donation of unwanted :mbryos. The question is whether there
should be limits or restrictions on embryo donation? Should

not the contract between donor and recipient also control?
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It is important that we call this procedure an "embryo
donation® rather than "embryo adoption.” Use of the term
»embryo adoption" smuggle. in a hidden value assumption about
the nature of the embryo, by analogizing the embryo to an
adopted child, when it may never implant in the uterus, much
less complete the long journey to'a term delivery. Embryo
donation should be treated like coital reproduction or
artificial insemination by donor, wiere no agency or court
review to assure the fitness of parents is required. ‘

‘A general issue that arises with embryo doration ‘and gamete
donation is the question of anonymity and secrecy of the source
of the donated embryos and gametes. Can the parties who donate
the embryo and the receivers agree among themselves to maintain
confidentiality so that the offspring will never know its true
genetic origins? Even though the parties agree to
confidentiality, the needs cf gcrccne born ol gamete or embryo
donation to know their genetic parents may override the
interest of the contracting parties in confidientiality. 1In

this instance the agreement of the reproductive collaborators

to maintain a secret would be justly overridden to protect the
offspring's interest in xnowing his or her genetic roots.

A final point about embryo donation is sale. Should people
be able to sell the embryo or recoup some of the costs of
producing it? Producing excess embryos by IVF is exrensive and
arduous. Payment beyond sharing in the medical costs, however,
is objectionable to many persons. Some would argue that
embryos should not be sold, and shou.d be treated like organs

-- hearts, livers, kidneys -- which we do not allow to be sold
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for transplant. But banning payments might interfere with a

couple’s ability to obtairn an embryo, and thus infringe their

procreative liberty. Unless sale is connected with tangible

harm to other persons, the moral or symbolic¢ offense that some
persons might find in such transactions is not a sound basis
for restricting procreative liberty by banning sale of embryos.
Another troubling reproductiva transaction concerns
gestational surrogacy, the ¢ . major collaborative variation

that extra-corporeal conception now makes possible. If an

extra-corporeal embryo can b: transferred to any
physiologically receptive uterus for gestation, the gestatin~
woman could choose merely to gestate, and not rear -- thal is,
to return the child, once born, to the persons who provided the
embryo in the first place. At least one child from such an
arrangement has been born in the United States.

Gest. ional surrogacy does not include the currert practice
of "surrogate mothering” that has led to such controversies as
the Baby M case recentiy litigated in New Jersey. That form of
surrogacy involves the surrogate's preconception agreement to
be inseminat:d, carry to term, and then relingsish the
offspring to the father and his partner for rearing. Surrogate
gestation, by contrast, involves a preimplantation agreement
with a woman to accep placement of an already created embryo
in her uterus for gestation, and then to return it to the
genetic parents at birth for rearing.

Surrogate gestation 1s troublirc because of the attitude
chat it seems to take toward the gestational maternal bond.

The willingness to divorce gestation from the usual maternal
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caring and rearing that occur after birth appears detached and
cold, and signifies a dillingness to use women as gestational
vessels.

.7 But gestational surrogacy should also be viewed from the
pg;;pective of the woman or couple seeking such reproductive
assistance. The strongest demand for such 3 service woula
arise from women who are barred by medical factors from
gestating their own offspring. A woman may have functioning
ovar.es, but have had a hysterectomy and not be able to bear 3
child,. Or a woman may have a uterine malformation due to -
adainiisration of diethystilbesterol to her mother that makes 2
successful pregnancy impossible for her. Thus there are -
legitimate medical reasons why a woman who cannot bear a chiléd
but who is able to produce an egg, may want to engage 2
surroqqte gestator. Some persons find thir need for a
surrogate to'be more Eompelling than reasons of so-called
~convenience,® where the woman could medically bear the child
herself, but for work, life style, leisure and other reasons
would prafer not to.

since hxrxng a surrogate gestator is an exercise of

grocreative liberty on the part of che couple. the-e 15 a

‘strong case for a constitutional right to employ a surrogate.

Prohibition of such atrangements woulc interfere with the

woman's and couple's right to procreate, for tnere is nc cther
way for them to have offspring of their genes. Harm to the
offspring or the surrogate does not appear great enough t¢

justify limitation of the arr.igement. Indeed., the main
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concern appears to be a desire to prevent symbolic harm to
deeply-felt notions of motherhbood and the imrortance of the
gestational bond. Treating the gestationa: bond as something
to be manipulated and used for selfish purposes -- the
villingness to gestate a child and then coldly detach oneself
from it -- may be highly distasteful to many persons and are
legitimate concerns for guiding one‘'s own behavior. But they
are not a sufficient basis for public action limiting the
procreative choice o¢f willing parties. They should not ~
override the couple’s right to procreative liberty and a
woman's right to find procreative meaning by serving as a
surragate gestator.

If surrogac, agreeements are permitted, they must also be
enforced--by money damages if not also by specific
performance. Could the surrogace abort or refuse to turn the
child over at birth? The argument for allowing the surrogate
to renege is weakest when the surrogate ic gestating the embryo
of another couple. Perhaps she should be free to abor'. but if
she does, she has breached her contract and destroyed the
couple’'s embryo, and should at least have to pay damages to the
couple. One could also argue that she should have to
relinquish the child to the Jenetic parents as the original
agreement stated, even if 3 surrogate who has also provided the
egg would be free to keep the offspring. It is the genetic
offspring of the hiring ccuple that is at issue. The surrogate
would not have received their embryo for gestation unless she
had agreed to :elinquish it at birth. Regarding her as a

trustee who then must turn Over the child should be acceptable,
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and may even be const.tutionally required.
The question of paying Surrogates is also controversial.
Once again, the concern is primarily symbolic--distaste at the

notion of renting a uterus, and treating women as a uterine

rd
fuection for hire. Beyond the symbolism of hiring gestational

vessels is a concern that poor or minority women would
disproportionately serve as surrogate gestatocrc. The fear is
that poor women would end up bearing the gestational burdens of
the middle and upper classes. However, if payment is the only
way a couple could produce a cnild of their own genes, and ‘the
surrogate accepts knowingly and freely, there is a strong -

—r
constitutional argument for permitting payment to sSurrogates.

>
A prohibition on payment would interfere with this reproductive
option, and thus deny couples medically barred from gestating
from hqﬁ}ng and rearing bioloyic offspring.

The N2ification of Reproduction

The new repioductive technology is also troubling becaﬁse

of fears that it will lead to Brave "New wWorld scenarios and the

- -

ultimate reification of_ reproductive functions. Several ISsues
are conflated in these concerns. One is the fear of technology

gone awry and used by government to oppress and enslave. This

fear is captured in the Erequenfﬂreference to Huxley's Brave
New ¥orld, in which children are genetically programmed.
produced 1n latoratories, artificially gestated, and Jecanted
from bottles. 2lready programmed for specific social rcles.

A less apocalyptic version of this fear may be expressed 3as

a concern with overtechnologizing intimate human funct:ions.
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The concern is that we undermine human dignity by subjecting
the reproductive process--the very creation of new human
beings-- to scientific, technical, rational procedures. IVF
bombards the ovaries with powerful drugs, invades the body to
retrieve eggs, fertilizes eggs under the light »f the
laboratory sun and not in the dark recesses of the fallopian
tubes. Yet it is unfair to single out IVF and other new
reproductive technologies for these complaints, since simnilar
operations are inherent in science generally. and medical
science in particular. Medical science objectifies and
manipulates nature for human purposes.

Furthermore, objectification is inF2rent in the standard
array of infertility treatments now widely accepted. The body
is viewed and treateu as a kind of technical apparatus to
produce gametes and children. Seer in that way., there is
nothing distinctive about IVF. It is just an extension of what
we do in science, medical science, and infertility therapy
generally. Unless we’re going to banish all of them, IVF
cannot be banned on this ground.

Yet another formulation of the concern with the reification
of reproduction focuses on its impact on women. Obviously,
only women can ultimately tell us what this impact 1s. But
feminist thinkers are just beginning to address the new
reproductive technology, often critically.

Some feminists emphasis the dark side of the new
reproductive technology. They deny that i* - liberating as
long as women still gestate, for it still binds women to

biolonic reproductive roles that men escape. True liberation
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for women would be to reproduce and avoid the burdens of
gestation and the concomitant burdens of early child-rearing
with which gestation is closely linked.

Furthermore, IVF and its collaborative variations, in
focussing on the woman as an object to be made fertile, still
assumes that a woman 3 main function is reproduction, and thus
reinforces the overideutification of women with biological
function. By operating on the woman's and not the man'’s body,
IVF reinforces the notion thst the woman is primarily a ‘
child-bearer. In this sense, playing more limited or partial
reproductive roles as egg donor or surrogate are even more
troubiing, since they identify the woman with this one aspect
of her biologic functioning. Femininists also object to the
exploitation and reification of women as gestational vessels
that occur with surrogate gestation.

The feminist concerns with the dark side of the new
reproductive technology should not be ignored, but I do not
believe that they are sufficient to outweigh the benefits to
women and men of enhanced choice over fertility. They do
remind us, however, of the abuses and problems that are
possible, and thus the need to attend to using these techniques
carefully.

It seems to me that there is a positive side to the new
reproductive technology that femininist criticism has tended to
overlook. Extra-corporeal conception seems to promote choice,
to promote the autonomy of women (and men) in heiping them
overcome infertility. which for many women (and men) is a very

serious problem. Just being able to have a child and become 2
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parent is a major achievement. These techniques also
indirectly support female social roles that might induce
infertility, such as postponing childbearing for career or
life-style reasons to a time when fertility is greatly lowered.

Extra-corporeal conception also gives women potentially
greater control over selecting which embryos will be
transferred, thus avoiding the very difficult choice that
Barbara Katz Rothman discusses in The Tentative Pregnancy of
undergoing prenatal diagnosis and abortion to avoid a serious
genetic defect in offspring, a vary stressful experience. IVF
provides a window on the embryo that will eventually enable
prenatal diagnosis to occur before implantation, and thus avoid
the stresses of abortion on genetic grounds later in the
pregnancy.

Finally, IVF technology makes possible new, partial
reproductive roles for women. While many women will want to
rear their own biologic offspring, some women may find partial
reproductive roles as egg and embryo donors and surrogates to
be meaningful option that fits best into their life plans.

However one ¢+ luates the potential impact on women, in the
short run the new reproductive technologies pose problems that
consumers of medical services generally face. IVF presents the
traditional problems of male-dominated oﬁstetrics and
gynecology that liberal feminist critics have long decried--the
exploitation of women as health care consumers. Questionable
uses of hysterectomy, mastectomy, cesarean section and other
high tech obstetrical practices have been justly criticized.

Similar concern< may be voiced about the use of IVF, even
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without its fancy variations, for it is an expensive and
stressful experience that often will not produca the baby that
the couple so strongly wishes. Yet couples might be mis.ed
into thinking that this technology will solve their fertility
problems. Most American IVF programs have not yet had a
pregnancy, yet many couples are not fully informed of the
rather low chance of success. Some IVF programs may thus be
exploiting the vulnerability of infertile couples, with the
woman bearing most of the burden of physical manipulation.f In
the short run the most important issue about the new
reproduction for women might be to assure access to competent,

skillful services and fully informed consent.

Conclusion

In the final analysis., the new reproduction presents a
clash between individual autonomy and the sociial implications
of individual procreative choice. 1In the long run social
changes could occur from many discrete, individual decisions to
use this technology. Yet fear of these long run consequences
should not limit short run use. Since a basic constitutional
right -~ the right of infertile persons and couples to
procreate --is at issue, the state is limited in the measures
that i1t can take to influence the exercise of this right in the
private sector.

It may be that many persons exercising their rights will
end up changing the values now dominant in socCiety, leading to

a new set of procreative values and behavior. But that is the
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recurring dilemma of liberty in liberal society. The exercise
of protected rights may eveatually change values and practices
throughout the social order. Under tha American constitutional
scheme, individual discretion over use of the new reproductive
technology is protected, even if the exercise of freedom

ultimately reshapes the society providing that freedom.
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Mr. Hastezr. I appreciate the Chairman’s indulgence and do ap-
preciate your testimony.

I think you’ve been very logical in your approach and I guess
when you get the members of the Bar up there you can do that.

Let me ask you a couple questions. You said that this issue is
really an issue of procreative liberty and it provides the ability of
noncoital reproduction to nonmarried individuals and basi gl
think you went through a whole litany of things that applies to law
and you basically underlie with legal doctrine and case law.

Basically then do you agree with me or disagree with me in at
least this statement that this issue is really decided on a basis of
law? Otherwise, when you're talking about the Ethics Advisory
Board, the questions really before people are legal issues and indi-
vidual’s rights issues and how they affect the law?

Mr. RoszrTsON. It's a question of law when we're asking what
the scope of individual choice in this area is. The most basic ques-
tion is are individuals, infertile married coupies, to be the primary
decision makers or is the state to come in and limit the choices
they can make. So in that sense it’s a very basic question of consti-
tutional law.

Mr. HASTERT. Are you saying then probably the advisory board's
limitation is to decide what's legal and what’s not legal in the view
Ofﬁrhatnl:w exists?N that I would respectfully disagree, that

. RoBERTSON. No, on that I w y di
the role of an ethics advisory board or the new bioethical, Congres-
sionalBioghl;lﬁlReviev;Board.whichlthinﬁfis ly the more
appropria y now for addressing many of t issues, would
not necessarily be to decide what's legal or not but to decide within
the parameters of permissible state intervention what types of
intervention would be desirable or not.

Mr. Hasrerr. But you did say that there’s going to be differing
views and when you start to get in ethical, religious, moral views,
that's really an issue of individual choice and reelly outside of the
perspective of that board.

Mr. RoserTsoN. Well, such a board could canvass such views to
see if there is a developing consensus, io see how split views are
and may be able to inform us about——

Mr. . But basically you'd say those individual choices are
individual choices and certami should remain that way and not be
parameters of the legal view oty the board?

Mr. RoBerTSON. As a matter of constitutional permissibility of
doing certain things, yes, it ultimately would be up to private
choice but there’s still a lot of room for governmental intervention.
For example, Congress could choose to fund or not fund research in
this area without interfering with constitutional rights. There’s no
constitutional right to be funded so if Congress chose not to provide
funds that would be something that might be le. It would
clearly be acceptable as a constitutional matter. Whether it's ac-
ceptagleasapolicymatwrmightbedeterminedbytheadviceof
such a board.

Mr. Hasterr. But ultimately value, we look to the legal value
here and even the issue, the great issue before us a couple months
ago, as to Baby M, where should she go, it's settled as a process of
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law and ultimately it will be a process of law and the board makes
those decisions, right?

Mr. RoBErTSON. At the most fundamental level, when we come
down to controversies about whether private choice should control
the rearing rights and duties in the offspring I think that funda-
e Haperrs My ot and will be dec e gence

. . Mr. appreciate your in .

Mr. Morzison. I appreciate having your questions. Thank you. If

the panel could continue, with Mr. Annas

STATEMENT OF GEORGE ANNAS, J.D., M.P.H., EDWARD R. UTLEY
PROFESSOR OF HEALTH LAW, BOSTON UNIVERSITY, BOSTON,
MA

Mr. ANNAs. Thank you, Mr. Chairman. Thank you for inviting
me to address the legal and ethical aspects of regulating the new
reprciuctive technologies.

I was especially pleased to be invited to testify today because I
velieve the public debate over these issues has been characterized
primarily by emotionalism and dogmatism with little attempt to
place the issues in a broader context and little attempt to make

I am very pleased to be on the panel with Lori Andrews and
John Robertson, however, who have been notable exceptions to
that general rule. Although there has been even with these two
commentators very little consideration for the best ir.terest of the
reaulI ing children. of p o

tis purpose of my brief remarks to suggest a more coherent
framework for analysis and to make two specific suggestions for
;l.egmlal %ive action, one at the state level and the other at the Feder-

evel.

Each of the new reproductive technologies could be viewed inai-
vidually, but it is however, more analytically fruitful I believe to
identify and explore their common characteristics relevant to
public policy since other methods will undoubtedly be developed
and permutations of existing methods can also be used.

Thus unless we are to have a separate policy for each method, an
unlikely and ultimately unproductive response, like having a sepa-
rate public policy for each form of treatment for cancer, we will
have to identify the characteristics that each of these methods
share that make regulation important and useful.

The characteristics shared by some or all of these methods are
potential for non-infertility use; protection of the extra-corporeal
embryo; legal identificativn of the mother; legal identification of
the father; screening of the donor; anonymity; record keeping and
access by the resulting child to records amlt the donor; and oppor-
m'll"lilti“ el soclal til?n' raised by this of

paramount social policy issue rai is group of new re-
productive technologies is their medical nature and the applied
medical indications of potential for non-infertility use. The issue of
protecting the extra-corporeal embryo applies only, of course, when
such an embryo is produced and this will occur in in vitro fertiliza-
tion and surrogate embryo transfer.
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The issues of parental identification, donor screening, donor ano-
nymity, and record ing, will arise only when more individuals
other than the married couple are involved in producing gametes
for the resulting child. More specifically, in amg cial inseminaticn
by donor and use of a surrogate mother. Of course if you would
employ donor gametes in either GIFT or in vitro fertilization, and
thesameiuueswilltahr:s?ei:altheaeasw?ll. the

When iewi options for regulation on both
Stateandrermglevel,itwill useful to keep in mind pressure
points at which regulation can and has traditionally been brought
to bear. In general these will be control of medical practice, control
of human experimentation, defining the presumptive i
father and mother, granting legalfrotection to the ext:
human embryo, legal provisions for donor screening and record
confidentiality, tion of commerce in gametes and embryos,
and attaching conditions to the delivery of medical services that
are paid for in governmental programs.

Since the regulation of both medical practice and family status is
primarily a state function, regulation of the actual delivery of
t.heeemll tetgmologles' is almost always primarily a task of the individ-

stal

States could, however, also regulate the new reproductive tech-
nologies indirectly by statutorily defining which woman, as be-
lmtween tl:e gestational, genetic and lannedd ﬁobrhgareanng mthother, woultg

ve presumptive rearing rights an igations with respect
the child. And here I believe strongly that states should eract stat-
utes that clearly define the gestational cr birth mother as the irre-
butably presumed mother for all legal purposes. This is because of
her gestational contribution to the child and the fact that she will
definitely be present at birth, be easily and certainly identifiable
and available to have ibility for the care of that child.

I believe Professor 's analysis focuses exclusively on
the right of the infertile woman who is the ovum donor, the
keytoresolvingthisiuueisreallytherifhtsofthemultingchild
ar.d that right to have someone responsible for it at the moment of
blrthm a:t‘ile secondly, the comparative rights of the gestational or

mother.

Professor Robertson argues that if we don't enforce the rights of
the contracting mother (who would like to be the rearing mother),
that couples would be reluctant to enter into this agreement. Well,
I quite y think that’s too bad. I don’t think couples have a
!epal, have a constitutional right to enter into these agreements, if
it's for the detriment of the child. The child’s welfare in situations
likethiscanonlybeaasuredifweknowsomeoneisgoingtobe
available at the birth of that child to take responsibility for it.
Indeed, the woman who gives birth to the child has her own procre-
ative liberty. I do not beﬂeve' it would be constitutionally permissi-
ble to enforce a contract that requires the police to come and
bodﬂynmovethechildfromitamother,thewomanwbome

irth to it, after she has decided that she wants to rear that child.
That should be as much an unconstitutional interference with her
procreative liberty as it would be to require the courts to enforce a
contract in which she agreed not to have an abortion during the
term of pregnancy.
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I believe the courts could not constitutionally enforce that con-
tract and I believe the courts cannot constitutionally force a con-
tract that requires her to give up the child if she no longer wants
to give the ~hild up at or immediately after the birth.

Congress—now that’s a State issue. Congress, on the other hand,
can act in areas where the Federal government has indirect au-
thority and these have been primarily in taxation, spending and
interstate commerce. We've heard a lot about the main area that
Congress has used its power to spend and that has been in the area
of research on human subjects. And I won’t go into that area at all.
I think that has been covered quite well.

The second area is regulation of interstate commerce, and that
area can, and I think should, involve a ban on, a total ban on the
sale of an article. Congress, for example, has indicated its willing-
ness to ban the purchase or sale of human body parts and
inly ban the interstate sale of human embryos and sperm and
ova as well, if it wanted to. In 1984, Congress passed the “National
Organ Transplant Act.”” And while most of the Act is aimed at pro-

Robertson is certaunly right about that, Title II is directed exclu-
sively toward prokhibiting organ purchases. Its operative section

;

It shall be unlawful for any person to knowingly acquire, receive, or otherwise
transfer any human organ for valuable consideration for use in human transplants-
tion if the transfer affects interstate commerce.

I believe that Congress should amend this statute to include
human embryos among the items that it is unlawful to sell. The
purpose would be to protect the children, all children, not just the
children involved in the new reproductive technologies, by prevent-
ing them, the babies and the resulting children, from being viewed
as commodities to be purchased and sold.

This is nct an issue, and I think Professor Robertson’s comments
on thi;lroint should not be taken terribly seriously, that the result-
ing children of these technologies wouldn’t be born at all if it
wasn't for the technology, therefore we don’t have to protect them
or that their interests do not rise to the level of protection that we
give to all other children. That of course is an argument that
proves w:ty too much.

None of us would be born had not the ific egg and sperm
that resulted in us come together and ted, after gestation in
our mother, in our birth. But the fact that we wouldn’t have been
born but for this doesn’t mean that society, Congress and others
can’t and don’t have obligations to take steps to protect the welfare
of all children who are , not just children born of high-tech,
low-tech, or any other tech. None of us would be here but for some
real accident of our birth. And the fact that we wouldn’t be here
does not mean that therefore we don’t have any rights, or more im-
portantly, that society doesn’t have any obligation to protect the in-
terests of children.

Professor Robertson is, of course, correct that the right of privacy
does encompass many things and indeed it encompasses decisions
to use contraceptives, not to be sterilized involuntarily (except per-
haps when it is the least drastic alternative and in the person’s

14
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best interests), and to use contraception and to obtain an abortion.
That is, we have a right not to beget or bear a child. The Court has
been very clear on this.

The question, of course, is whether this right will be e ded to
include an affirmative right to actually parent a child, will be
mﬁw&iﬁ"& Court is badly split on the reach of

preme is y on reac]

privacy outside of a heterosexual union, thereslg no such split con-

ing privacy within a heterosexual union, at least when that
union 18 aimed at procreation.

members of the Court currently agree, and will be thus likely

ude that things like in vitro fertilization and GIFT, if con-

ithin the context of a marriage and using the gametes of

qaniedwng:gl:r;etobe%edmthhthembitoftheﬁght

i I would agree with John Robertson that only laws

similar to endorsedbytheSupremeCourttoregulatetg:evia-

ble abortions, that is those aimed at primarily restricting per-

formance to a physician, monitoring the safety and efficacy of the

ures, assuring informed consent, could be used to regu-

Inartxﬁ::iﬁﬁe" by d te embryo transf

ificial insemination onors, surrogate e er
and surrogate motherhood, regulation could be much stricter since
these involve another particxa:nt, and could include screening
rules and procedures as well. d where nonprocreative issues are

t stake, or where the &blic participation is sought that might

i i resulti cll:léldren,thelsurrogate%am}
togetl irht isgible. E e,
commercial surrogate moth::l'l;ood, selling of
ryos.
then, Mr. Chairman, I believe th
uctive technologies is after all primari-
? a matter for the individual states. Just asdthey_ te adopt-

ions, custody, medical licensing and m practice, i
seems most reasonabie for the individual states to regulate t“e
practice of the new repr.ductive technologies at least insofar as
they are seen as medical procedures and are performed by physi-

cians.
Regulations in the area of quality control and monitoring, safety,
record ke:gmg and inspection and licensing, consent, the identifica-
tion and obligations of mothers and fathers, requirements for donor
screening, are all well within the traditional state police powers
and activities and regulations in these areas would not raise any
jor social policy or constitutional iraplications.
ederal activity in the new reproductive technologies, on the
other hand, has been restricted to setti u{) and cing various
national commissions, which we’ve a lot of this morning, and
ps of various kinds to study the scientific, legal and ethical
1ssues involved in these practices, and to make recommendations as
to what actions various private and governmental organizations
should take.
The Federal government could, however, become more involvod
in its own traditional areas such as the regulation of interstate
commerce, forbidding the sale of human tissues, regulating false
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and deceptive advertising and promulgating rules for human re-
search, without raising any major Federal implications. Major Fed-
erul involvement, however, seems reasonable only when related di-
rectly or indirectly to Federal financing of these technologies.

Government has only the most limited role in preventing contra-
ception and prohibiting abortion, but has a potentially much
higher role in the new reproductive technologies—not only protect-
ing the interests of the adults to quality services and informed con-
sent, but also taking reasonable steps to protoct the interests of
future children that are created by these methods. Regulations
that are firmly grounded in reasonable steps to protect these chil-
dren are legitimate and likely to enjoy broad societal support.

Thank you.

[Prepared statement of George J. Annas, J.D., M.P.H., follows:]
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Mr. Chairman, members of the Committee, thank you for
inviting me to address the legal and ethical aspects involved in
regulating the new reproductive technologies. Most of my work
in this area has been scholarly commentary, but I have also
represented infertility organizations and specialists over the
years, as well as infertile couples who have used the techniques
We are discussing today. I am also a member of the board of
directors of RESOLVE, the nation's leading support organization
for infertility, although my testimony today represents ry

personal views.

I was especially pleased to be invited to testify bec-use I
believe the public delrate over these issues has been
characterized primarily by emotionalism and dogmatism, with
little attempt to place the issues in a broader context, little
attempt to make necessary distinctions, and alme: no
censideration of the best interests of the result. , children.
It is the purpo.s of my brief remarks to suggest a more coherent

framework for analysis.
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The Nev Reproductive Technologies

Bach of the new reproductive technologies could be viewed
individually. It is, however, more analytically fruitful to
identify and explore their common characteristics relevant to
public policy, since other methods will no doubt be developed,
and permutations of exirtcing methods can also be used. Thus,
unleas ve are¢ to have a separate policy for each method (an
unlikely and ultimately unproductive response - like having a
separate public policy for each form of treatment for cancer),
we will have to identify the chai.cteristics that these methods
share that make requlation important and useful.

Table One summarizes the social policy issues raised by each
of the techniques, and impressionistically assigns weights to
each issue to give an overall view of the relative social
utility of regulating each method, and the generic importance of
each social policy issue. A mcre detailed discussion is
contained in Appendix A, which contains the chapter on
“Noncoital Reproduction® from Elias & Annas, Reproductive
Genetics and the Lawv (1987). As can be sern from this table,
GIFT and IVF are the least socially problematic of the
procedures; with SET and the use of frozen embryos presenting
the mcat difficult social policy issues.
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The first, and paramount issue social policy issue raised by
this group of new reproductive technologies is their gadical
pature and the implied medical indications and "potential for
noninfertility use.” The issue of protecting the extracorporeal
embryo applies only when such an embryo is produced, and this
will occur in IVF and SET. 1Issues of parental identification,
donor szreening, and donor anonymity arise when more individuals
than the married couple themselves are involved in producing
gametes for the resulting child: AID and SET. Of course,
should we employ donor gametes in either GIFT or IVF, the same
screening, record keeping and parental identification issues
would be raised by these techniques as well.

When reviewing the legal options for regulation on both the
state and federal level, it will be useful to keep in mind the
*pressure points" at which regulation can be brought to bear.

In general, these will be: control of medical practice; control
of human experimentation; defining the presumptive rearing
father and mother; granting legai protection to the
extracorporeal human embryo; legal provisions for donor
screening and record confidentiality; regulation of commerce in
gametes and embryos; and attaching conditions to the delivery of
medical services that are paid for by government programs.
Protecting the interests of children, for example, will require
detailed record-keeping concerning their genetic parents.
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Ovarview of Requlatory Activity to Date

It is fair to say that the federal government has not
engaged in pny regulatory activity in this area. On the other
hand, the federal government has over the last thirteen years
fo.med three important commissions that have made
recommendations regarding the new reproductive technologies:
The National Commission, the Ethics Advisory Board, and the
President's Commission »n Bioethics; and is in the process of

forming another (the Congressional Biomedical Ethics Board).

States have been a bit more active in AID (more than half of
the states have laws making the husband of the impreonated woman
the child's father for all legal purposes so long as he has
consented to AID), and a number of states have regulations
related to fetal research. But no states have specific statutes
on IVF, SET or GIFT. Since the regulation of medical practice
is primarily a state function, regulation of the actual delivery
of these technologies is almost always primarily a task for the
individual states.

States could also regulate thc new reproductive technologies

indirectly by statutorily defining which woman, as between a

gestational, genetic, and planned-rearing mother would have
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presumptive rearing rights and obligations with respect to the

child. I believe states should enact statutes that clearly
define the gastational mother (i.e., the woman who gives birth
to the child) as _the irrebutably presumed mother for all legal

purposeg. This is because of her gestational contribution to
the child, and the fact that she will definitely be present at
the birth, be easily and certainly identifiable, and available
to care for the child. “uch a law wonld have the effect of
helping to legitimate and protect children torn from SET, but
wculd give so-called surrogate mothers the right to retain their
children even in the face of a prior contractual agreement to
give it up for adoption or to relinquish parental rights in the
child after birth. she could do either, but only after the
child vas born and the standard wvaiting period for adoption or
relinquishment of parental rights had expired. This presumption
would slso operate in the case of ovum dci.ation in a manner
snslogous to AID (sperm donation): the gestational, not the

genetic mother, would be the presump:ive rearing mother.

Ovarviev of Federal Authority

In the srea of health care in general, and the new
reproductive technologies in particular, Congress can act in
sreas where the federal government has indirect authority:

primarily taxstion and spending, and interstste commerce.
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The most important area in which Congress has used its power
to spend to adopt regulations related to the new reproductive
technologies has been in the area of research on human subjects,
and most physicians and institutions engaged in research on
these technologies must follow federal requirements for such

research.

Regulation of interstate commerce can involve a ban on the
sale of an article. Concress has indicated its willingness to
ban the purchase and sale of human body parts, and could
certainly ban the interstate sale of human embryos (and sperm
and ova as well). 1In 1984, for example, Congress passed the
"National Organ Transplant Act®. While most of the Act is aimed
at promoting organ transplantation in the United States, Title
IIT is directed exclusively toward prohibiting organ purchases.

It's operative section reads:

It shall be unlawful for any person to
knowingly acquire, receive, or otherwise
transfer any human organ for valuable
consideration for use in human .
transplantation if the transfer affects
interstate commerce.

For the purpose of this act, "human organ® is defined to
mean "the human kidney, liver, heart, lung, pancreas, bone

marrow, cornea, eye, bone, and gkin..." Violation carries a
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five year maximum prison sentence, and a $50,000 fine. conaress

should amend this statute to include human embrycs among the
atems it is unlavful to sell. The purpose would be to protect

children by preventing thes from being viewed ss snd treated as
commodities.

constitutional Limits on Regqulation

The right to privacy encompasses decisions to use
contrsceptives, not to be sterilized involuntsrily (except,
perhaps when it is the least drastic slternative and in a
person's best interest), snd to use contraceptions snd to obtain
sn abortion (i.e., s right not to beget or bear a child). The
question is whether this right will be expanded to include an
affirmative right to actually parent a child, will be stable, or
will be contracted.

In June, 1986, the U.S. Supreme Court decided an
exceptionslly controversial case dealing with the issue of
vhether or not s stste could constitutionslly make sodomy
committed by two adult sales in the bedroom of s private howe a
crime (Bowers v. Hardwick, 106 s. Ct. 2841). The Court
concluded that there is "no fundamental right to engage in
homosexual sodomy." Fundanental rights not readily identifiable
in the constitution's text would be found only if (1) they were
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fundamental libertiss that ars "implicit in the concept of
ordered liberty,' such that "nsithsr liberty nor justice would
sxist without them"™: or (2) thsy ars "dssply rooted in this
Nation's history and tradition.” 1In terms of the "right to
privacy,” ths court limited its application to a "connsction

betvesn family, marriags, [and) procreation...®

In addition to upholding laws against sodomy, the Court
indicated that laws against "adultsry, incest and other sexual
crime® would also be constitutional. As to whsther or not a
legislativs finding that csrtain conduct is immoral is a
sufficisnt basis for outlawing it, the court concluded that it
was, noting that "the law is constantly based on notions or
morality...and majority ssntimsnts about the morality of
homossxuality" ars sufficisnt justification to outlaw this

behavior.

This vas a 5-4 dscision, with a concurring opinion of
Justics Powsll and a strong disssnt by Justice Blackmun.
Blackmun argusd that the Court had fundamsntally misconstrued
and defined to» narrowly ths "right to privacy,” which should be
ssen as smbodying "ths moral factor that a person belongs to

himself and not others nor to society as a whole":
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We protect the decieion whether to have a
child because
L}

::i22ﬁiﬁfﬁiﬁiﬁgTiggéxﬁfg:éif'oz demographic
considerations or the Bible's command to be
fruitful and multiply. (emphaeie added)

With respect to the new reproductive technologiee, we need
to examine the underlying valuee at etake in procreative privacy
to delineate the ecope of thie right. Theee include
eelf-identify, self-expreeeion, freedom of aseociation, freedom
to make decieions that draestically affect one'e identify, and
righte to have intimate relationehipe with a view towarad
producing a child. Although the court ie badly split on the
reach of privacy outeide of a heteros.:x. al union, there ie no
such eplit concerning privacy within a heterceexual union wher

that union ie aji.ed at procreation.

All members of the Court would thue likely conclude that
IVF, SET, and GIFT, if conducted within the context of marriage
at leaet (and probably if done in any "etable" heterceexual
relationship) are to be viewed ae within the ambit of the "right
to privacy." Accordingly, only lawe eimilar to thoee endoreed
by the Supreme Court to regulate previable abortione (i.e.,
those aimed primarily at reetricting performance to phyeicians,
monitoring the eafety and efficacy of the proceduree, and
insuring informed coneent) could be ueed to regulate theee
activitiee. AID regulations could be etricter, eince they

Q - ¥
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involve another participant - the sperm donor - and could
include screening rules and procedures as well. Where
nonprocreation issues are at staks, or where public
participation is sought that might harm others, including the
resulting children, banning altogether might be permissible.
Examples would include commercial surrogate motherhcod, selling
human embryos, and experimentation on human embryos. The view
of one religion alone (e.g., the Catholic Church) that any or
all of these techniques are "illicit® would, in itself, be an
insufficient rational! to ban them.

Conciusion

Regulation of the new reproductive technologies is primarily
a matter for the individual states. Just as they have regulated
adoption, custody, marriage, medical licensing and medicai
practice, it seems most reasonable for the states to regulate
the practice of new reproductive technologies insofar as they
are seen as medical procedures and performed by physicians.
Regulations in the areca of quality control and monitoring,
safety, record keeping, inspection and licensing, consent, the
identification and obligations of mothers und fathers, and
requirements for donor screening, are all well within the
traditional state activities and regulation in these areas and

would not raise any major social policy implications. 1In
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extreme cases, such as banning the sale of human embryos or on
having experimentation with human embryos, statutes would have
to be carefully drawn (s0 as not to be voided for vagueness) and
based on a reasonable state policy designed to protect the
common good and preventing children from being treated like
commodities.

Federal activity in the new reproductive technologies, on
the other hand, has been restricted to setting up and financing
national commissions and groups of variocus kinds to study the
scientific, legal and ethical issues involved in these
praccices, and o make recommendations on what actions various
private and governmental organizations should take. The federal
government could, however, become involved in its own
"traditional® areas, such as regulation of interstate commerce,
forbidding the sale of human tissue, reqgulating "falge and
deceptive® advertising, and promulgating rules for human
research, without any major implications. Major federal
involvement, however, seems reasonable only when related
directly or indirectly to federal financing of these
technologies.

Government has only the most limited role in preventing

contraconception and prohibiting abortion (mainly health and
safety of the adult participants), but has a potentially much

1:3
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higher role in the new reproductive technologies: not only
protecting the interests of the adults to quality services and
informed consent, but also taking reasonable steps to protect
the interests of future children that are "created” by these
nethods. Regulations that are firmly groundei in reasonable
steps to protect these children is legitimate, and likely to
enjoy broad societal support.
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Chapter 9

Noncoital Reproduction

Now that 1984 has come and gone, Huxley’s vision of our future in Brave
New Werld looms larger than Orwell’s. Huxley envisioned the abolit.on of
parenthood and the family that would take place with the full cooperation
of society as it attempt=d to improve on natu-al reproduction.* We arc on
our way. The last few years have witnessed scientific and societal
menes in noncoical human reproduction and corresponding steps 1o redefine
and family relationships. On the scientific side, we witnessed
the first birth from surogate embryo transfer (SET)' anu the first bisth
ﬁomaﬁuunanbtyo On the socictal side, there have been major reports
bymappomedpmehonnomomlrcprodumonmdnUmud
Kingdom (the Wamock Report),? Australia (the Waller Report from Vic-

m;ln(hwl::u:ldlﬂ MD(-ﬁadmby:m)wm nd
f npam::!ﬁe hM,'TibWsMNnWMdnﬁnﬂym:m

“.qu, m'mymoldnubyk:’r:by o and rein-

mmw dnlﬁ.n'hnduna’nwluh embryos were ,




118

tom).’deamdaSOnmm).‘andCongrmiomllmrinpond\elﬁea
in the United Statcs.

Techniques for noncoital reproduction close a circke opencd with the ‘
introduction of cffcctive contraception that made sex without reproduction |
dependable. Socicty seems as supportive of the new techniques for repro-
duction without scx as it was of contraception, but we seem more anxious
about the implications these techniques raise and conscquently more inter-
ested in public regulation of them. As with in vitro fertilization (IVF) and
surrogate motherhood, the major ju.afication offered for using these new
techniques has been the resulting infants. Their pictures have appeared in
ncwspapers and magazines around the world, and Paple magazine even
named the world's first IVF child, Louisc Brown, one of the ten most
prominent people of the decade, omwhodamnmdu'bymnplybd"‘

Ambivalence is nonctheless apparent in the language used to describe
the new techniques in various countrics. In Australia, they are sometimes
referred to as methods of “abnormal™ reproduction; in England as “unnet-
ural” reproduction, and in the United States the preferred cerm is “artificial®

. We use the term “noncoital” since it is the most descriptive
and the least valuc-laden. With developments occurring rapidly in noncoital
reproduction, especially in North America, Australia, and Europe, it scems

to reflect on the socictal issucs raised by these techniques and to
assess their future. The policy problem is how to deal effectively “with a
serics of sequential challenges™ to current clinical practices.” It will often be
cmulnonukcdmmam,usuallyprmo\nlymdembuwmdnp
nctic, gestational, mdmmgpmnuwlnnnomngommdmdual
Mmpombnhm Ind -, it is now possible for a child to have five “par-

agemncmimnngfadm and a genetic, gestational, and rearing
mother

We believe it is more fruitful to explore the generic issucs posed by
mcthods of noncoital reproduction than to examine the methods themeelves
separatcly. While it would be possible to explore all of the potential meth-
ods of noncoital reproduction, ir .iuding artificial insemination by husband
(AIH), ovum donation, and the various possible combinations, such as
IVE, SET, anc frozen cmbryos with implantation in a surrogate mother
(so-called “full surrogacy”™), in this chapter we concentrate on the methods
that present socicty with the most difficult generic problems. For example,
AIH poses no problems of identifyine, the rearing parents or any lssues
regarding the sperm donor and 30 is mudh less problematic than artificial
imamnmbydotm(AlD)mdf Fifty years ago, sbout the time of the
publication of Brex New Werld, AIH children were commonly refersed 0
a‘Ten‘l‘lﬁelabm.””Atdmnme.dnmmofmaphyﬂw
inject “strange semen” (AID) was described as “outlandish”™ and lacking in
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in AID that a separate consider-

Issucs involved in the myriad of possible com-

e be addressed by looking at the individual methods
Issucs raised by cloning and ectogenesis, which are not so re-
wadawcﬁaim,manalogommdmimolving

of these wechnologics and techniques are neutral. Their very ex-
00 decide to use them or not, and also creates a new po-
for the infertile, “the burden of not trying hard enough.™*

reviewing the social policy issues raised by these methods, we have
found it uscful t0 construct Table 9-1 in which we list the most important
policy issues raised by these sechniques, and in the cells we assign valucs 0
their importance. The valucs assigned represent our view of the normative
importance of cach issuc in the context of a specific noncoital method of
reproduction. We do not contend that these values are unambiguous or
incontrovertible, but we believe the attempt to quantify provides s useful
. b el 0o and the relaci ctal impor-
tance of the issucs raised by cach technique. Even a cursory examination of

Table 9-1 explains, for cxample, why we begin our discussion with IVF
rather than AID: IVF poscs far fewer socictal issucs. As the President’s
Commission property cautioned, the state of the law regarding i
otic” and by using it as the pacadigm for other methods of noncoital repro-
duction, like IVF and embryo transfer (ET), we risk repeating “the chaos
wombs.”

OVERVIEW OF SOCIETAL ISSUES
Ia Vitro Fertilizatioa (IVF)

In vitro fertilization followed by & ares hichly s0-
histicased biomodical sechno nml ',ooaea """"Mi"’.r
them in o Petri dish, and transfer the embeyo 30 the woman's weerws. Nonc-
theless, when confined 80 married couples (wsi i
the sperm of the husbend), IVF actually presencs far fewer societal problems




TABLE 9-1.
index of Relative importance ol Societal issuss i Noncodal Reproduction®t

wone for society
wommmwm.m.nmhmu&tmm

Accordingly, IVF rather than AID should be used as the stasting poing for
any analysis of the policy implications of noncoital reproduction. As nosed
in Table 9-1, IVF raiscs two major socictal issucs: indications and prosee-

tion of the embryo.* ’
Maedically, IVF has been developed primarily to permit married couples
with infertility due to the wife’s irreparable fallopian tube discase 1 have
children. In vitro fertilization. may also prove useful in cases in which the
husband has a low sperm motilicy. A more controversial indication is “id-
nopadmmuluy"mw!nd\cvaluamofdncmmle(unmy.w

hpa(aa\py,mngoffalbpmglbe?_luny,m

files, semen analysis, etc.) reveals no causc for infertility. An estimated
t 15% of infertile couples fall into this cavegory. Possible explanstions fn-

ln viese fenilinasion also raiscs the more universel issuss of sesousee allecation and bn
procedure worsh offering ot off if i sucems. sz canmot be deamat)
cally incoeased from iss current level of less then 20%, snd how cheuld condidees for the
procodure be counseled concermng its extremely high probability of failwre?
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memwwwmormam
tion of the ovum, genetic abnormalities, and uterine abnor-
malities. Virtually all cases of infertility, exclusive of intractable anovulation
Mﬁmmwﬂmammmﬁdnﬂiﬂcﬂiﬁmﬁx
IVF.

Legally and cthically, who should be considered a candidate for IVF?

AID.” i.c., should medical technology be used to assist in the creauon of
singic-perent familics? The US Ethics Advisory Board (EAB) recommended
that IVF be restricoed to married couples.'® In Australia, it has been rec-

insurance?
.Mofdnmul&niﬁndonofdnmpww

and determining the exvent 0o which experimental protocols are applicable
%0 clinical use of IVF. All members of the US Ethics Advisory Board,™ the
Wamock Commission,” and the Waller Commission® agreed that the hu-
man embryo is worthy of respect and legal protection and cannot be treaced
licahamorodmexperimlnlm&mvmmabowm

|
]
i
|
i
|
l
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no rescarch should be permirted after 14 days following laboratory fessiliza-
tion, but the reasons for this cutoff date varied, including thae 14 deys is
the time normally associated with implantation, when individual develop-
mem of the embryo begins, and marks the beginning of the formation of
the primitive streak. Until che basis of the 14-day limit is more clcadyastic-
ulated and publicly accepted, it cannot serve a5 a8 regulasory
boundary. Are we concemed with what the embeyo #& what it looks Sike,
or what it fecls? Or are we concerned with what it il bs, or what i . will
ncver have 3 chance to be, orwuhwlmnmlllodlteorfeel?&hlhe
focus of our concern something else entirely?

Artificial Insemination by Donor (AID)

mmwmumww%-&
timated 250,000 AID children in the United Scaces slone.™ Bue
has not resolved the socictal problems raised by this sechnique. Abowt half
the states have enacted laws making the consenting husband of the weman
Mdnhwﬁdfadmddlemw&hﬂ‘he
Canm!ymwmm&dmdﬂ
donors, the usc of single women as recipients, the types of records kepe, and
what information about their genctic father, if any, the children should be
able to obtain. Nonetheless, AID is the accepsed paradigm for all other meth-
ods of noncoital reproduction as evidenced by Commissions like Wammock
and Waller. > * It may be an unworkable peradigm, however, becawse it po-
tentially places the private contractual agrecment among the participants so-
garding parental rigins and responsibilitics above the best inscrests of the
child, and becausc it raiscs 3 serics of societal issues that remain unsesolugd.'*

abous by contract is socially acocpeed 2s practiced, we
the relevance of , lincage, and individual identity tied
n and chus fundamental jons sbout the definition of

rwmmmkndnfmwmm&duﬁ“m-u
other hand, legitimacy is no longer 3 major social issue in the United Seses,
aﬂhwnmdmmmawﬁcwmu
itary sitles might be at stake,t Alexander Pope’s question, “To Whom Re-
m-unywmm»-mbeumm
Probably the most interesting and problematic sociceal issuc still umse-

o e S
%ﬂhunﬁuﬁ “AI'D*“-

of honae, cither thes of dhe nubend of the insamsinesnd women or dus of
e dunoy of e povmn.”

127




Second, far 900 little atsention hes been devoved w0 identifying the pool
from which sperm vendors are drawn. The vast majoricy of physici
medical students and house officers. It is ofeen alleged that these individuals

Acmdl : of&cdmnddncdomfsmmude-

sonsble enforcement mechaniom 0 ensure thae they are followed. For ex-
in the case of humen immunce virus (HIV), it scoms reasonsble %0
men who in high risk activitics from participation s sperm
donon. &k may also be seasonsbie 0 sest the domors for HIV amsibodies,
foucae the sperm, and sesct the donor 6 0 12 months leser. Ouly if both
%o ase megative can ome conclude that the sperm cannot eranemit HIV
the posential child.'”
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Surrogate Mothers
Relying not on ncw medical technology but on lawyers as brokers, sur-
rogate motherhood has received increased media atvention in the pase few
years. This method employs a fertile woman who is artificially inscmimesed
sperm of the husband of an infertile woman. The surrogate agroes
to bear a child for the infertile couple and turn it over 0 them upon bisth,
cither by giving the child up for adoption or by relinquishing her pasemtal
rights and obligations
muamhmcsomllypmblemancmdmadmma

IVF becausc it raiscs new issucs of matemnity (identity of rearing mother)
and the commercialization of nndtethood.swclslhcolchle-

tion of paterity, donor screcning, and donor anonymity. The maseemity
issuc, i.c., identifying the woman with the legal right and obli

the child, involves the surrogacc’s ability to change her mind and keep the
child, and perhaps cven successfully suc the sperm donor for child suppore,
as well as che child’s inecrest in knowing its genetic lineage and having i
gmmnlmmforn 'l'hecounamhnmeuudmmlk
surrogate mother for her “scrvices,” and whether or not such paymest is
properly scen as compensation for gestational services, or as “baby buying,”
an activity prohébited in almost alf scases.'® The Outario Law Reform Com-
mission has recommended that surrogate contracs should be specifically
Maﬂmmuuswnmhp
ties.* Nevertheless, because of the trauma of removing a newbomn from its
gestacional mother against her will, we do not belicve contracts with sur-
rogates should be specifically enforceable against the surrogate.” A sait

against her for money damages for the emotional harm suffered by the con-
tracting couple should she change her mind and keep her child mighe, how-
cver, be successful. The lack of legisiative or judicial recognition of the swr-

rogate mother contrace has boen one of the major obetacies %0 increasing

umammmmmmmmu

Genenl and 2

uh. m-u.—- pogr,

woect up h:-i afie the bish of dhe child

wﬁﬁm‘?;&' |t|).'¢“ﬁ-'-
dic-tupl.hdl
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illustrated in the 1987 case of Mary Beth Whitchead, are so critical that this
inhibition should remain. Our guess is that commercial surrogacy will
wither if legislacion to regulate and legitimate it is not enacted. Such legis-
lation would amount to a socictal approval of this method and likely en-

The arguments in favor of commercial surrogacy are that it promotes
reproductive autonomy for those who could not otherwise is
“womb rental™ rather than baby selling, and is unlike payment for adoption
because the deal is made prior ¢o pregnancy, and the resulting child is ge-
netically linked 1o one of the adopting (contracting) parents (the father).
We believe, nonctheless, that only women desperate for moncy would pro-
duce children for pay, and that commercialism in babies degrades both
mother and child. Although we gencrally do not belicve in outdawing spe-
cific methods of human reproduction, we oppose positive socictal encour-
agement of commercial surrogacy.

SURROGATE EMBRYO TRANSFER: A SOCIAL
POLICY CASE STUDY

The most recent development in noncoital reproduction is surogate
embryo transfer (SET), and cven though it has not proved popular, this
technique provides a uscful model to examine the major policy implications
of all forms of noncoital reproduction. Sometimes described as “uterine la-
vage for preembryo transfer,”'® SET involves the nonsurgical recovery of
an embryo by uterine lavage from a sumogate who has been antificially fer-
tilized with the sperm of an infertile woman’s husband, and the subsequent
transfer of that embryo into the uterus of the infertile woman.! Almost all
of the jssucs of IVF and surrogate mother combined are raised by SET. We
say “almost 2l because the bonding and likelihood of the embryo donor
(should onc resuk) is much less likely than the risk that a surrogate mother
who carvies the child to term will opt to keep it. 2 Surrogate embryo trans-
fer directly presents all of the other issucs: indications, protection of the
anbt_yo-.w.menmy.donormngmdmynuty.aﬂm-
mercialization (see Tablke 9-1, p. 225).

Indications

tion 28 thet weed for the initial IVF wrisks: infertilicy in married couples due

Q 130
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to urcparable fallopian tube discase.® This raiscs at least two questions: in
what scnse is infertility a discase, and in what sense is use of SET (or any
other method of noncoital reproduction) a therapeutic treaement for inffer-
ulity? A similar question can, of course, be asked of the most popular form
of birth control, sterilization; is sterilization a treatment for fertility? Dis-
cascs are, to a large extent, social constructs, and it scems fair to condlude
thatbothphysmamands«xmyhavcdeﬁmdmvolummfemluy-a
discasc. Although it is a condition from which individuals suffer, it hes
generally been treated only in the context of a marial The
“trcatment™ may be more accurately described as a “service,” since the dis-
casc or disability is not treated or cured (as it would be in a fallopian tube
transplant), but the condition is technologically bypassed. The indications
forsnchnamtalnprodmmmmbcdeﬁwdonabmadcb.e
than medical practice, since the valuc of the traditional family unit and the
rclationship of chikibearing to child rearing are not medical issucs. Propo-
nents of using new reproductive techniques based on contracts among
adults rather than on marriage and family relationships have argued thet the
tradutional family unit is giving way to multiple models and that our peac-
tices should mirror reality. They in effect justify noncoital reproduction out-
side the traditional family on the basis that the traditional family unit is
breaking up. But, is this move to multipl family models to be fostered, or
should society attempt to reverse it? We currently have no social policy on
“familics.” Nonetheless, it scems disingenuous to argue on the one hand
that the primary justification for noncoital reproduction is the anguish an
infertile married couple suffers because of the inability to have a “wraditional
fumly."mdd\cnuscdnbmhupofd\cmdmnlfannlymmdfs&e
primary justification for unmarricd individuals to have access to these tech-
niques.

Protecting the Embryo: Parental Rights and Dutics

We can assume that the embryo, once transferred into an otherwise
infertile woman, is highly regarded by both the woman and her husband.
In IVF there would be no embryo without the in vitto beginnings and
development. But SET actually jeopardizes the well-being or survival of an
existing embryo by removing it from its “safe harbor,” the donor’s userus.
The iustification is that the cmbryo donor had no intention of having the
child hersclf, a\ddnmmdumpandahpm»ma
pregnancy that othcrwise would not have occurred. This simply restases the
argument that “all we are doing is making babics,” a lsudable objective, bue

*In addition, SET could he wsed when the woman has no ovaries (i.c., after surgical
rermwal) or sbnormal ovanes (¢ g . sircak gonads in 45X unlivaduals).
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not an end chat justifics any means. For example, the desire to have a child
does not justify kidnapping another’s child, or forcibly removing an embryo
ﬁoma‘dnua’wholnuhanpdhumhd.kmayahomimﬁfyp\m
ahﬁyﬂptﬂ.mymﬁmwmﬂdhjwﬁﬁdhm
the embryo s0 teratogens prior ¢ i i

Who should heve the suthority t0 make decisions conceming the extra-

certainty
sponsibility ncocssary 0 provect both mother and child at the time of birth,
the ) mother (rather than the ic mother) should be deemed
the child’s legal mother for all purposes.’® ** Her husband should likewise
be deerned the child’s legal facher.

The period of embryonic life that has received the greatest attention has
been its brief extracorporeal cxistence. This in vitro period exposes the em-
btyo»naﬁﬁddmdpmﬂyw&awmmd‘
provides an opportunity for genctic engincering. Both authority and re-
during this period are undefined. Akhough ethically bound to
follow through with transfer, the physician could destroy the embryo or
transfer it 00 3 woman other than the sperm donor’s wife. Legal contral
over the extracorporeal embryo should be vested in the sperm donor who
has contribused genetically 00 it and who has the most interest in seeing it
successfully implanted as his fucure child. The ovum donor relinquishes all
rights and responsibilitics 00 the embryo when it is voluntarily flushed from
her userus. Fusthermore, since the sy justification for SET is 0 enable the
martied woman to bear a child that was genetically her husband’s, the
sperm donor and the physician with custody of the embryo should have
auchority only to do those things that would reasonably promote this ob-
jective. ncither would have the authority to “volunteer” the
embryo for rescarch or donate it to another woman.

1

Dosor Selection

Donor sclection hes always been the most discussed issue in AID, and
resmaing & coneral issue in all forms of noncoital reproduction (except IVF
with mastied couples). When donors are selecsed on the basis of some par-
ticuler desirable trait or sct of traits, cugenic decisions are being made. The
question is how such decisions should be made. A Priac sperm bank
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has already been citamuished, and a counterpart panel of ovum donors can
be envisioned, as can catalogs of frozen embryos. Since most desirable ge-
netic traits are polygenic/multifactorial, however, such banks are unlikely to
cver be very popular or effective in producing individual traits in offpeing,
at lcast until the rechnology exists to clone embryos. ,
How should the women who will be used 28 donors in SET be ec-

lected? Fertility is obviously important, but should they already have had
children? Should they be married, single, or divorced? What should their
cconomic and social status be? What medical and genetic characexistics
should rule them out as donors? What types of genetic and

screening tests should be performed and who should perform them? |
kinds of agresments regarding preinscmination intercourse retained preg- |
nancics and abortion should they be asked to make prior to the procedure? |
What relationship, if any, should the donor have with the child? Noae of
these questions have sclf-cvident answers, and all should be resoived beflore
SET (or any similar techniquc) is made widely available.

D A ity and Record Keepi
The basic thrust of current AID policy is to protect the sperm donor
from any claims the resulting child might have on him.!® This
has been almost obsessional, and in the process the interests of the child'are
usually given a lower priority. In both AID and SET, two basic issues are
raised from the child’s perspective: (l)Douadnldlunanynﬁwub
mmhvmgadymmmhmﬂydanﬁdm!mﬂ())men
child have a significant intcrest in knowing how it was conceived, im-
planted, and gestated? If the answer to the first is yes, we may wish
devise a syseem in which at least one, but only one, mother and one father
mmﬂyhd«mﬂhmmvwmmm
identification, it would seem that the child should have acoess 0 &
information about his genetic mother in the SET setting, and his gemetic
father in the AID scrting. We admit thae this is a diflicule issuc; however,
since such information could be kepe secret only by purposeful deception,
since the child has no voice in the matter, and since it may be an cxremely
important (mdpouublymednlorguunc)mwdndld
about his genetic heritage, records showld be kepe of
aﬂhﬂumamﬁadﬁymkmﬂwﬂwﬁ“"%“ﬁ
ical professionals shouk' maincain these records. But if they refise,
tion mey be aceded 00 require theie deposit with s court of selevant
diction. The donor can effectively waive anyndnomondl recosds,

, but 7o one should be able %0 cffectively waive the child's future acoees e

genetic, medical, and perhaps even personal information sboue the domor.
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could have two “levels”™: level one would be medical and
did not identify the donor; level two would contain the
ity. Access to Jeve! one information should be guaran-
two should be possible if the child can demonstrate a
. The objection that such a practice might make AID im-
donors would not be willing to be identified scems mis-
only survey of donors we have been able to locate found that
donate cven if their identity was made known to the resulting
ildren,” and a 1985 Swedish law requiring that children be able to Jearn
the identity of their AID father at the age of 18 only temporarily discour-
aged sperm “donation.™

SILLEYF
ii’%%iéﬂ
zgﬁ
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FROZEN EMBRYOS

It scems reasonable o freeze the embryo in SET if the planned recipient
becomes ill or has an accident immediately prior to the planned transfer; or
in IVF t0 prescrve multiple embryos for usc in subsequent cycles. In IVF
nancy attempt 1ail, allows greater convenience in ining time of trans-
, and may cven increase the efficacy of the procedure.?® Freezing em-
bryos, however, forces us to reexamine all of the issues raised by noncoital
reproduction (see Table 9-1). This is not because of freczing per s (assum-
ing it can be accomplished without damage to the embryo) but because
freczing raises the possibility of transferring the embryo to a mukitude of
potential donees over an extended period of time.

The recent case of a wealthy US couple who died kaving two frozen
embryos in Austratia caused an incernational debate about their legal status
and what should be done with them, including thesr possible implantation
in a surrogate.’ Other potential problems include confusion of parental
identity because the embryo may not be genetically related to cither of its
rearing parents; frozen embryos could be implanted in surrogates for con-
venience; embryos could be maintained for generations (raising the poesi-
bility of a woman giving birth to her genetic aunt or uncle); siblings could
be bom from different sets of parents; embryos could be removed using the
SET embryo removal procedure from any woman, and (when the technol-
ogy is available) karyotyped, examined for nonchromosomal genetic defects,
and discarded, treated, frozen for reimplancation during the women's next
cycle or at some fusture time, donated 10 another woman, or sold.

The of frosen embryo banks, in which embryos are produced
%0 ordes by menching the sperm and ovam of “ideal® types and then sold to
mhrﬂam&mahnﬁamdmﬁﬂ-
. Even if we acocpe paying 2 surrogate mother for the “work™ of preg-

3
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nancy, we could still reject traffic in embryos since in this case there is ab-
solutcly no ambiguity about what is being bought or sold. We may even
wish to go further and require procedures similar to adoption when frosen
¢mbryos are used. This amounts to “prenatal adog tion™ when ncither pro-
spective parent has contributed gencrically to the embryo, although such a
procedural requirement scems extreme and confuses notions of “what will
be” with those of “what is.”

Before launching any regulatory initiative in the United States, it is
uscful to review recent action in the United Kingdom, Australia, and Can-
ada on thesc issucs.

COMMISSION REPORTS
United Kingdom

In July of 1984, the government-sponsored Wamock Commission,
named after its chairperson, Dame Mary Wamock, issucd a report thet
made 63 specific recommendations: 33 involving a licensing
board to regulate clinical services and research; 7 involving the National
Health Service’s infertility program; and 23 involving new British laws, in-
cluding naming of 7 new crimes.” The Wamock Commission, for

“knowingly assist in the establishment of a surrogate pregnancy.” The Beie-
ish Government has already legislated to ban commercial surtogacy, and the
other proposals arc under debate. .

The commission also expressed concem about payment to sperm do-
nors, ovum donors, and embryo donors, but adopted a much more cautious
approach to this problem. It recommended legisiation be “enacted to ensare
there is no right of ownership in a human embryo,” but stopped short of
suggesting that the purchase and sale of gamctes be outlawed, apparently
becausc it believed such a move would threaten the sperm supply for AID.
Accordingly, its official recommendation was that “Unesshenised [by the
state licensing authority)] salc or purchase of human gametes or cmbryos
should be made a criminal offence.™ The Commission did not what
guidclines the licensing commission should adopt, or if it should become
involved in price-setting for gametes and embryos. This matver awaits res-
olution,

Australia

The Australian Commiission for the State of Victoria was, if anything,
more aggressive than its British counterpart. Under the direction of Lew
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PmﬁuorlaﬁsWalkr.dnCommiuionimndrcpominAugmlmmd
August 1984.% These reports made a total of 54 recommendations, many
ofwhichwemm&nolamddingwid:dw&amofcﬁldm(pawd
May 15, 1984), and Infertility (passed Nov 2, 1984). These laws continuc
duAm:ﬁmbmmabofhmdmm,indudingsp«m,ova,md
embryos; and outlaw cloning, fertilization of a human ovum with an animal
gametx, usc of children’s gametes, mixing of sperm in AID, and all com-
mercial forms of surmogate motherhood.

ﬂniﬁﬂiykjnhdonahomupasyumofmmﬂaﬁonfor
AID, IVF, ing and i ing on embryos, ing of partici-

o oy e ermenting cn embryos, couacling of paric
auwdmnndyandmponwdnmabommwdcvdopnnnh
dn'uﬁdd.Oneofdnimanoty«amidmdinAumzl‘nbyeidwdn
government or the Waller Commission, for example, is SET (the Wamock
mwmm“mbemdadnmﬁm”).
The Scatus of Children legislation creates an i presumption that
the woman in whose womb a child gestates is the mother of that child.
dmmuwmmwmam&mm
mbly.ﬂleWallerCoumiﬁonmulmdeddminanoﬁpe-
dﬁcimuaimfmmdnmdumx,ﬁomcmbquinwmu
be destroyed upon the death of the gamcte donors. The Warmnock Comenis-
mmummwmmmumwm
wﬁd&y,he&auuﬁgdunﬁhmhﬁmdm.mm
arc problems with both “solutions,” the Waller approach scems more rea-
sanble,simednilmofdnpnmdormmsug.ixmdwof
the storage facility.

Canada

mmmmm'smwamm-
ing Wamock and Waller and relies heavily on both of them. The Commis-
sioncaneupwidﬁ?tpedﬁcmm:daﬁom,mﬂyﬁw‘ artificial
reproduction “where medically necessary to circumvent the effects of infer-
dlity and genetic impairment.™ As this statement implics, the Commission
wmmmuwm:uw
&Mﬁn‘kmwdnndmﬂbcmkwdw'mbkwcmn
and 90 stable men and stable women in stable marital or nonmerital
M'G-mhhdnthyndulmova.uuhyam
Mnmmmﬁmunmmhmﬁo
ddqmﬁkmﬂpdmwpm&awpmﬁ“

The most notsble divergence i in the area of surrogate mocherhood.
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The Commission recommended a legislatively established regulatory scheme
t0 govern surrogatc mother arrangements. All agreements must be in writ-
ing and have the prior approval of the Family Court, which will “assces the
suitability of the prospective parents for participation in such an arrange-
ment,” including the couple’s medical need for using it. The court would
also assess the “suitability of a prospective surrogate mother,” including her
physical and mental health, marital status, and likely impact on her childeen
of the arrangement. The most controversial recommendation is:

A child born pursuant 10 an approved surrogace motherhood arrangesaent
should be surrendered immediately upon birth 0 the social parents. Whese »
surrogate mother refuses to transfer the child, the court should order thee the
child be delivered to the social parents. In addition, where the coust is setieied
thet ine surrogate mother intends o refase to susrerder the child upon birth,
u snould be empowered, prior to the bicth of the child, 0 make an order flor
transfer of custody upon birth.*

be undertaken by an appropriate governmental body.” The susrogate moth-
erhood enforce:ncnt provision, which makes a gesiuiional mother’s reating
rights alicnable before birth, could face scrious constitutional problems <o
lating to violation of privacy and personhood in the United Seates.

The United States

ods of noncoital reproduction. The Commission did, however, recommend
that AID donors should be screened for their “genetic hissory,” that rec-
ords of sovrce and sample should be kepe, and that sceps should be taken
to ensure tha the confidentiality of the donor is protected ©0 the “greasest

exsene possible.™* Federal law requires EAB approval for any federally
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Therapy (a subcommittec of NIH's Recombinant DNA Advisory Commit-
tee), but no national commission comparable to Wamock, Waller, or On-
tario to develop public policy.? One should be established.$ 2237 Like Aus-
tralia, but unlike the United Kingdom, our laws relating to parenthood and
reproduction are primarily stace laws. Accordingly, the debate about the
appropriate icgislative responecs to the challenges of these noncoital meth-
ods of reproduction is already under way in many state capitals.

PROPOSED LEGISLATIVE ACTION

Since they have not been adequatcly debated in public, it is premacure
to attempt 10 answer all of the issues raised by these techniques, but it is
foolish not t0 act on those that can be refatively easily resolved. Of the three
issues that gencrace the most concemn (sec Table 9-1), two are capable of
legislative solution now: identification of the mother and commercializa-
tion.

ldentification of the Mother

Jdentification of the modxr gets a higher “point valuc® in Table 9-1
than identifying the father because the mother plays a much more signif-
cant role in the gestation and birth of the child than the father. Unlike the
father, for example, the gestational mother will always be present and casily
identifiable at the moment of bisth. The social policy issue is whether the
genctic or gestational mother will be iggally presumed to have the right and

ilicy 00 rear the child. This situation will arise in SET, in the yse
of surrogate mothers generally, and in the use of donor (usually frozen)

We belicve that it is critical for the protection of both the
and child that the legal mother (i.c., the woman with rearing rights and
responsibilities) be identifiable at the time of birth. This confirms the child’s
m. emal lkegitimacy and provides the child with a caretaker and a person
legally responsibic for the child’s welfare, and able to consent to its treat-
ment. It also protects the gestational mother from exploitation. Given the
need for certainty and the greater biologic and psychological investmene of
the gestational mother in the child, we think the Victorian Parliament was
correct in codifying the traditional legal presumption: the -

all purposes. She may later agree to give the child up for adoption or oth-

. ish her ! rihts and sbilicies. but thet decie
::kzm&sudﬂd?:ﬂm,udnmmm
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will alweys be readily identifiable. A state statute codifying this traditionsl
legal presumption, and making it irrebuttable, would be protective of both
mother and child.* .

c i
The social policy goal is to prevent children from being viewed as com-

*Only one casc has reachod cven a jower court on this subject, and thet case was dealt
with cxtremely ially and can hardly be termed “the low.® The case (Sanish © Swish 0.
Jonn O [omm, 8S- 14 DZ, Dewoit, M1, 3d Dist. Mar-*, 15, 190¢) involved an infenills
m&-ﬁ?nm)mw?mhmﬁi::ﬂ
resuking embryo implanted in 2 marvied would
gestae it, and presene the child 10 its genctic :—.m-eum-u-
r”".‘:..“.'....o g g e mun.n"." .":t-:
. © 0, .

d-'.# Mmmﬂ‘mmmuq“mr‘-M' '-:u. ainly we
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causc the motivation becomes entirely material, and a price is put on the
product, i.c., the child. Akhough we oppose commercial surrogacy, we do
not believe the law should prohibit a friend or relative to act 25 2

out of love or compassion. This gees the state t00 closely involved in human
reproduction, and a reasonable argument can be made that akkhough giving
a“ﬁﬁ'dlmd:lendiusadﬁghmmys,hdnabnmda
monctary exchange, the child is not treated as a commodity but remains a
“priceless gift,” the giving of which, like the giving of blood, is a gesture of
love and aleruiem.™ On the other hand, new problems of multiple known
parents will have t0 be dealt with by the participants. Similarly, it may be
reasonable to permit embryo donation, but commerce in embryos scems
wrong. There is an almost universal consensus that kidneys should ot be
boughe and sold, and this has recenely been codified in federal law. 3 % The
arguments against the sale of human embryos are even more compelling. A
commercial market in prefabricated, selecved embryos would encourage us
00 view embryos 2 commoditics that are simply means t0 the ends we
design (with or without regulation), rather than as human entities without
a market price. British law professor lan Kennedy has argued that we know
intuitively that 2 human embryo is more valuable than 2 hameter or other

- animal, end that is we have trouble it i-
il s, S o vy we e e pemiiog ctpr
embryo is more valusble than a kidney and of much more symbolic impor-
tance regarding human life; that is why we believe embryos should not be
the subject of commesce.

Embryos, like babics from surrogate mothers, will be bought or sold,
if at all, on the belief that they will produce a healthy child, and possibly
onc of a certain physical type, 1Q, stature, and 30 forth. When the child is
not bom as warranted or guarantoed, what remedics will che buyer have
against the seller? Accept, reject, retum for a refund or another “ivem™ The

with commerce in human embryos is that the sale of human

bryos can become confused with the sale of human children.?” Accordingly,
it scems reasonable t0 outlaw the sale of human embryos. Sele of sperm and
ova does not present the same problem, but the Wamock and Waller Com-
missions mav well be on the right truck in discouraging commerce in ga-
metes and  “miting payrent to out-cf-nocket and medical expenses. It
may be penment with other methods ¢o recruit sperm donors i..
the Uni besides money. For example, as in France, couples who
we AID ¢ - required or requested 00 find one or more of their friends
00 act a8 spen.. donors for other

Forbidding the sale of humen embryos does not improperly interfere
with an individual’s constitutions) right o procreace (sssuming avgmende
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that this right includes the right to usc noncoital technique ), any more
than legally limiting an individual to one spousc, and making it illcgal 90
purchase cither another spouse or a license for polygamy.t

CONCLUSION

No commission (or any two authors) can solve all of the social policy
issucs raised by noncoital reproduction. Nonetheless, previous work aad
this discussion demonstrate both that noncoital reproduction decisions can-
not survive solely in the private domain of infertility specialists, and that
the private contract paradigm used in AID is omdated and inadequase 90
protect childrea, parents, the family, and social values. We will need new
guidclines and even some new laws. These guidclines can ari should be
developed by professional associations with public particoetion, and a res-
sonable start has been made.'®22-# Both the courts and legislanures ase
likely 10 look with favor upon professional guidclines in this area that heve

1. To protect the intcrests of resulting children and the legitimacy of
noncoital reproduction, primary consideration should always be givea ©
the welfare and “best intcrests™ of the potential child, rather than to the
donors, the infersile couple, or the physician or clinic. -5 -2

2. To protect the interests of resulting children, complete and acourase
records should be kept of all participants, including donors, so that donoes
can be maeched with offspring. These records should be kepe confidential,
but in a manncr that makes future access by the child possible if this is
determined to be in the child’s best is serests. '3
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3. To poosece all participents, uniform and compicse stands 4 for do-
nor sclection and ing, including geartic screening, shows.. be devel-
oped snd made public.' ' . 2. @

Actics umuhm-h (lz:mﬂuhw' h;

define the o the i
dwly." ﬂ:- .‘?::-ﬂyp—d
be cnacond;* (2) peofesionsl organinstions, with s public partici-
- =d “. n o#ﬁom
2-:‘2“&-:»““-&“”
in this sses and report po o0 Congress and the individual stases on the
" of seasdess

Ac ol levels, the primary fooms of sociel
prosscting the bess insescons of the childocn, cven if their pro-
g domos o vendm. Tho e ok B e e o

donors or vendors. Thi is ome

cieeal .

Twensy-five sher he weose Bruws New Werld, Alkdows Huxdey op-
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obvious. But 50 less obvious is the facs thas we can, if we 30 desire, refiase
10 cooperste with the blind fosces ther ase " More than
snosher quarver of a century laser, we still enjoy the oppormnity €0 partici-
pate in shaping owr reproductive fumure, but the opportnity will not last
foscver.
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STATEMENT OF LORI B. ANDREWS, J.D., RESEARCH FELLOW,
AMERICAN BAR FOUNDATION, CHICAGO, IL

Ms. Anprews. Thank you. The Baby M Case has prompted a vast
societal discussion and has raised a number of leqitimate concerns
about the new reproductive technologies. Today I'd like to address
those concerns and speak about the role of Federal and State law
and how it should develop based on what we know about alterna-
tive reproduction. In doing so I'll pay particular attention to the ef-
fects of the technologies on families and on children.

One lesson learned during the course of the Baby M case was
that despite reservations that many people have about various as-
pects of reproductive technologies, the majority of people do not be-
lieve that surrogate motherhood should be banned, nor do I feel
that such a ban would be constitutional.

A Newsweek poll during the Baby M trial found that the majori-
ty of people think ‘nat surrogacy for medical indications should be
allowed and that the contract should be enforced. Similarly, a

the Chiid Welfare League of America found that 64 per-
cent of child wlfare agencies favored regulation of surrogacy with
only Z:ingerxnt favoring prohibition and 10 percent favoring no

There are also similar surveys about artificial insemination by
donor and in vitro fertilization, which both garner the ap of

importar:ce of having the opportunity to be a parent and a recogni-
tion that for some couples the only way to become a parent is to
use reproductive technology.

The families created through alternative reproduction are par-
ticularly strong ones. For example, there has been only a 1 nt
divorce rate among the couples who have given birth to children
using artificial insemination by donors as compared to the 49 per-
cent divorce rate for the tion as a whole.

The shared societal value regarding the importance of families,
the fact that these families seem to be doing all right, along with
the constitutional protection for the right to privacy should caution
legislators that they should tread carefully before adopting laws
that restrict or prohibit the use of reproductive technologies. Laws
affecting alternative reproduction should only be adopted if they
further a com;l)elhng governmental interest in the least restrictive
manner e,

I see role of the government in this area as having two com-
ponents. The first is to help assure that pe?le nave the opportuni-

to create families and in that respect I'd like to echo what Dr.

vkin was describing earlier in that I think there is a leadership
role for the Federal government in funding research in the preven-
tion and treatment of infertility. The Federal government could
also enforce and even develop more laws to protect against environ-
mental hazards and workplace hazards that present a threat to

pe%ﬁl:’l fertility.
second component is to protect the physical and psychologi-

t
cal well-being of particiﬁa.nts in alternative reproduction and,
there, the primary concern shoui i be the child.
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Some opponents of the procedures, including at least one witness
in the M case, publicly stated that alternative reproduction
should not be allowed because it is like adoption and adoption cre-
ates damaged children. Such a statement not only stigmatizes ex-
isting adopted children but misrepresents the facts. Large scale
studios have found that there is little difference in adjustment ard
achievement betw.en adopted and nonadopted children. A child
born after surrvgacy or donor insemination should fare at least as

ado child, icularly since the child will be reared
ical parent and his or her spouse, nct a stranger, as in
i adoption situations.

In the one area of alternative reproduction where there have
been studies, that with respect to artificial insemination by donor,
the mtl!lm shows l:ha_t‘::all:lhe chilogrenx;u bomdt!lr:e these tech-
niques are thriving p y, emotionally and intellectually.

q’he children born dyxg alternative reproduction also deserve
to have a clear indication of who their parents are. Professor
Annas has that the legal nt needs to be the gesta-
tional mother because tion is the only key to I parent-
hood. I think that'’s rather silly, because generations of men have
been able to be ized as parents without havin%oto ive birth,
80 ] don't think 1 parenthood should hinge on who gives birth.
And traditionally, legal parenthood has been determined by statu-
tory enactments. For example, in Arkausas there is now currently
a law which says that if a couple contracts with an unmarried sur-
rogate, that couple are the legal parents of the child and not the

te

When ggsmans first offered artificial insemination donor,
they advised couples to adopt the child, since the child no bio-
logical relation to the husband. However, the state laws regulat
donor insemination have rejected the adoption model. Instead,
states by statute declare that a man who consents to the insemina-
tion of his wife with donor sperm is the legal father. Thus, the pre-
conception intent of the ies (the intent of the donor to relin-
quish parental rights and the intent of the couple to accept them)
govern who the legal parents are after the child is born.

In the case of surrogate motherhood where the woman ides a

and tes the child as well, the suggestion again

n made that the adoption model should apply. However, the

reasons for certain protections in the adoption situation do not
seem to be present in the surrogate situation.

Let me say that whenever there is a legal situation in which pa-
rental rights are transferred, the law requires that at a certain
point in time that decision be final. F'r example, some states in
their adoption law suggest that six months after birth the adoption
is final. It's easy to imagine a situation in which a mother seven
months after the birth or seven years after the birth may want
that child back. Such a mother may present us compelling a pic-
ture as Mary Beth Whitehead did in her love for the child. Never-
theless, we do not reopen adoptions once the time has passed
unless there is proof of coercion or fraud. .

I believe that with to su , the point in time in
which the decision should be final shouid be before the birth rather
than after the birth. This difference in policy is appropriate due to
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a difference in circumstances The reason we give an already preg-
nant woman a chance to change her mind after the child is born is
because we want to assure that the woman has a chance to make
an informed, unpressured decision. In contrast, a surrogate can
make her decision to give up a child in advance of conception at a
time in which she can make an informed reflection about whether
she wants to bear a child for another couple. She can take as long
as she wants to decide whether or not she would be a surrogate.

She is not faced with the fait accompli of an existing pregnancy
atll:lmt whicl:esll::is must mal(:’ef ahdifﬁct;l;d cgfice. ” the poten-
i a range of choices ternatives to pregnancy
‘or how :g: will spend her time.

In addition, the potential effect on the child is much different
whenthereisachangeofmindbyaspnv%‘ateasopposedtoabio-
logical mother who has promised to give the child to strangers in
an adoption situation. The strangers in the adoption situation have
no link to the child. So the child immediately becomes l[:)a.vt of
a biological mother’s family with no period of insecurity. In con-
trast, in surrogacy, the man wishing to rear her child is the child’s
biological father. As the Kentucky Supreme Court has pointed out,
the man already has a legal relationship to the child. The surro-
gate's mind change thrusts the infant into legal uncertainty requir-
ing a lengthy court battle to determine who will be given the op-
portunity to rear the child. In order to avoid that possibility, it is
important to uphold the preconception agreement of the parties to
determine who the legal parents are. In most instances, 99 percent
of the time, this will be exactly what all the parties want and it
will be helpful to have legal sanctions for it.

There may be some surrogates, however, who do change their
minds and are emotionally harmed by this approach. In my opin-
ion, however, it is more appropriate to put the risk of hsrm on the
few women who change their minds after signing a contract rather
than have the risk borne by all the children of surrogates who
would be in legal limbo if surrogacy custody arrangements were
not thoroughly enforceable.

If we are infato uphold the contracts in alternative reproduc-
tion, as pendi ws in nine states would do, we do need legal pro-
tection to assure that participation is voluntary and informed.

In the Baby M case there was evidence of an advance psychologi-
cal assessment of Mrs. Whitehead that she would have d:ﬂic-ﬂ

iving up the child. She may not have been an appropriate candi-
te for surrogacy. Some of the l{;:nding state laws have excellent
provisions for helping assure that the women fully understand
what surrogacy entails and for assuring that they enter into it vol-
untarily. A New York bill provides that the surrogate is entitled to
independent tation by counsel. It provides that the court
must approve the contract in advance of conception and assure the
surrogate has s;;r:n voluntary informed consent. If a woman such
as Mary Beth Whitehead, who had doubts about her decision before
impregnation, had come before the Court, it is unlikely that the
court would have a the contract. Instead, the court wouild
have required Mrs. itehead to do some deep soul searching,
which might have deterred her from being a surrogate altogether.
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Even with adequate information being provided to potentizl sur-
rogates, there ig a concern that in our society’s social and economic
reality, some women, such as women on welfare or in dire financial
need, will turn to surrogacy out of necessity rather than true
choice. In most surrogate situations, this is not the case. However,
to protect the few potential surrogates who might get involved out
of necessity, the Federal government definitely should act. There
should be vigilant effort to assure that women have equal access to
the labor market and that there are sufficient social services so
that poor women with children do not feel that they must create
and sell another child to provide for their existing children.

If these injustices were alleviated, then all the women acting as
surrogates would be doing 80 out of true choice.

I'd like to address Professor Annas’ concern about what the con-
stitutional rights are of a surrogate. Surrogates definitely have a
constitutional right not to participate in these arrangements. No
one is suying that we should be able to force women to do these
things or take their children away. And Professor Annas has paint-
ed an intimidating picture that we might have police coming and
taking a woman’s baby from her. But we do that all the time now
in terms of judicial enforcement of custody agreements when a
couple divorces. The Federal government has enacted a Parental
Kidnapping Act so that once there has been a determination of
who the legal parents are, anvone else who is holding *hat child
(even if they have a biolcgical link to the child) is subject to the
possibility of State intervention to take the child away.

TheBabyMcasestruckaverydeepchordinmanyofusbeeause
it raised concerns about many social issues, such as economic in-
equaiities, differential treatment of the sexes, changing nature of
the family and so forth. I hope the legacy of the case will not just
te hearings like those today about alternative reproduction, but at-
vteg:lg? to deal with the broader social concerns that the case re-

Thank you.

[The prepared statement of Lori B. Andrews, J.D., follows:]
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PREPARED STATEMENT BY LORI B. ANDREWS, J.D., ResEARCH FELLOW, AMERICAN BAR
FouNnbpATION, CHICAGO, IL

Earlier this year, the attention of people throughout this country — and the
world — was focused on a single surrogate mother case taking place in a New Jersey
courtroom. This case has prompted vast societal discussion about surrogacy and other
reproductive technologies and has raised a number of legitimate concerns about the
procedures. This morning I'd like to address those concerns and discuss how federal
and state law should develop based on what we know about alternative reproduction.

The Infertility Issue Should Be Put into a Larger Social Context

The experience of childbearing and childrearing is of importance to many people's
lives, Currently, there are a number of barriers to achieving that experience — such
as infertility, deficient or absent prenatal care, or deficient or absent infant care.
Any policies for dealing with the treatment of infertility should also consider the
prevention of infertility, fetal demise, stillbirth and infant mortality.

One in six individuals of childbearing age in the United States is infertile. Other
individuals, while they can conceive a pregnancy may not be able to bring it to term.
In addition, infant mortality in the United States is high, with 10.9 deaths per 1000
live birth per year, higher than the 10.3 in Germany, 10.2 tn the United Kingdom, 9.0
in France, 8.5 in Canada, and 6.2 1n Japan.l Nutritional deficiencies among pregnant
women are implicated in problems in pregnancy and breastfeeding.2 There is thus a
need to redefine "infertility" to encompass not only physical barriers to fertility, but
also social ones and to extend the term "infertility" to cover women whose children do

not live through infancy.
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There has been insufficient attention paid to developing and offering preventive
measures in hesith rather than high tech solutions.3 Federai and state statutes have
sometimes been adopted to help redress that imbalance by specifically providing for
financial and other encouragement of preventive health care services.4 Similar provisions
are appropriate with respect to infertility in its broadest sense. In addition, the federal
government could take a leadership role in funding research in the prevention and
treatment of infertility. The federal government could also enforce (and develop) laws
to protect against environmental hazards and workplace hazards that present a threat
to people's fertility.S

Reproductive Technologies Should Not Be Banned

The Baby M case raised questions about whether certain routes to parenthood
- such as artificial insemination by donor or surrogate motherhood — should be closed
off. Some opponents to the procedures, including at least one witness in the Baby M
case, publicly stated that alternative reproduction should not be allowed because it s
like adoption and adoption creates "damaged" children.6 Such a statement not only
stigmatizes existing adopted children, but misrepresents the facts. Large-scale studies
have found that there is little difference in adjustment or achievement between adopted
and nonadopted children. A child born after surrogacy or donor insemination should
fare at least as well as an adopted child, particularly since the child will be reared by
a biological parent and his or her spouse (not a stranger as in traditional adoption).

There was an additional concern put forward as a reason to ban surrogacy — the
concern that it was akin to babyselling. Babyselling is ;ltogether different from paying
a surrogate pursuant to a preconception contract. Babyselling 1s prohbited in our
society because children need a secure family life and should not have to worry that
they will be sold and wrenched from their existing family. when a surrogate is paid,
the resulting child 13 never in a state of insecurity. From the moment of birth, from

the moment that child is a person, she 1s under the care of her biological father and




O

ERIC

Aruitoxt provided by Eic:

144

his wife. There is no psychological stress to that child or any other existing child that

he or she may someday be sold. (This is in sharp contrast to a policy that would allow
the sale of babies or children).

Similarly, paying a surrogate a fee is unlike paying an already pregnant woman
for her child. Since the decision is made before the pregnancy ensues and the arrangement
1s entered into with the specific intention of relinquishing the child, the surrogate is
less likely than an already-pregnant woman to be coerced into giving up a child she
wishes to keep. In fact, forbidding payment may actually lJead to more coercion since
the only way an infertile woman could then obtain a surrogate would be put to pressure
on a friend or relative to be a surrogate. Arms-length transactions with pa‘d surrogates
who are represented by attorneys are less likely to result in coercion than pressure by
a friend or relative.

Surrogate motherhood 1s not like black market adoption. Since the child will be
raised by the biological father and his wife, i1t is more likely that the res- ents
will have a greaier sense of responsibility for the child than if the child were turned
over to a stranger. Historically, with respect to natural reproduction, a biological bond
was considered a sufficient reason to trust the parents responsibility for the child.

Regulation of Surrogate Motherhood Should be Sensitive to the Strong Societal

Value Put on Reproduction

One lesson learned during the course of the Baby M case was that, despite the
reservations that many people have about various aspects of surrogacy, the majority of
people do not believe that surrogate motherhood should be banned (nor do 1 feel that
such a ban would be constitutional). A Newsweek poll during the Baby M trial found
that the majority of people think that surrogacy for medjeal indications should be
allowed and that the contract should be enforced.8 This does not mean that they
themselves would necessarily choose to be a surrogate or use a surrogate. Rather,

they feel that this is an option that should be available to people who wish to undertake
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it. This echoes earlier surveys of the public and child welfare agencies. For example,
& study by the Child Welfare League of America found that 64% of child welfare
agencies favored regulation of surrogacy, with only 24% favoring prohibition and 10%

favoring no regulation.

There are similar surveys about artificial insemination by donor and n vitro

fertilization, which both garner the approval of the majority of the public. These
statistics, along with th2 intense sympathy that many people felt for both biological
parents seeking custody of Baby M, point to the strong societal belief in the importance
of having the opportunity to be a parent. This shared societal value, along with the
constitutional protection of the right to privacy,10 should caution legislators th. they
should tread carefully before adopting laws that restriet or prohibit the use of
reproductive technologies. Such laws should only be adopted if they further a compelling
state interest in the least restrictive manner possible.

The interests that are compelling at this point are the need to assure that
participation in alternative reproduction is informed and voluntary, that the bodily
integrity of the participants is protected, and that legal parenthood of the resulting
child is clearly spelled out in law.

Statutes Governing Informed Consent Should Be Adopted

Society allows competent adults to take risks (for example, trying an experimental
procedure, engaging in a risky sports activity, or joining the armed services), even
though an individual's decision might be motivated by a range of influences (for example,
economic, social, or religious influences). In the medical realm, the individual is allowed
to make risky choices so long as she has given voluntary, informed consent. Users of
reproductive technologies, donors, and surrogates all need adequate factual information
about the risks of alternative reproduction in order to make acequate assessmen.s s™out

whether they should participate in the procedures,
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Informed consent of the patient is legally re uired by case law in all states before
a medical procedure is undertaken. The legal doctrine requries that physicians disclose
to patiants, among other things, the nature of a proposed procedure, its risks and
benefits, and the available alternatives.!l Patients have a right to refuse medical
intervention. However, physicians do not have a good track record for obtaining informed
consent generslly,12 nor with respect to alternative reproduction. For example,
infertility clinics generally do not reveal to potential patients the great variation that
exists with respect to success rates. In a survey of 53 in vitro clinics,13 only 38 had
successfully achieved the birth of a chid.14  When artificial insemination by donor is
used, the average length of iime from artificial insemination to pregnancy ranges from
2.5 months at some clinies to 9.5 months ai others. This points to the need for
physicians to provide information, r t about the overall success rate in the field, but
of the particular qualifications and track record of that particular physician and clinie,

A law should be adopted requiring a health care orovider to tell the potential
user of alternative reproduction about the nature of the process, its risks and benefits,
and ~ny alternative techmques that could be ur.. to create a child. A donor or
surrogate should be given similar information. ~ . aw should also require the physician
to provide his or her success rate with the procedure as well as the overall success rate
of the perticular clinic. In addition, it should equire that the participants be given
information about the availability of counseling, mutual aid groups, and other resources
for making alternative reproduction a more physically and psychologically satisfying
experience. To the extent that people want to add protections to assure that the
surrogate has given voluntary, informed consent, it might be app. ~oriate to adopt a law
requiring separate legal representation of the surrogate and/or apg-oval of the surrogate
contract by a judge in advance of the insemination,

No one wants to see surrogates hurt by these arrangements, ard a particular

lesson that we learned from the Baby VI case is that we should try harder to find
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surrogates who will be benefitted, rather than harmed by their decisions to bear a child
for an infertile couple. In the Baby M case, there was evidence of an advance
psychological assessmert that Mrs. Whitehead would have difficulty giving up the child.
She may not have been an appropriate candidate for surrogacy. A jending New York
bill has excellent provisions for assuring that women fully understand what surrogacy
entails and for assuring that they enter into it voluntarily. The bill provides that the

surrogate s entitled to independent representation by counsel. It provides that a court

must approve the contract in advance of conception and assure that the surrogate has
given voluntary, informed consent. 1f a woman such as Mary Beth Whitehead who had
doubts about her decisions before impregnation had come before the court, it is unlikely
that the court would have approved the contract. Instead, the court would have required
Mrs. Whitehead to do some deep soul-searching, which might have deterred her from
being a surrogate altogether.l5

Even with adequate information provided to potential surrogates, there is a
concern that in our society's social and economic reality, -ome women — such as women
on welfare and in dire financial need — will turn to surrogacy out of necessity, rather
than true choice. In most surrogate situations this 1s not the case. However, to protect
the few potential surrogates who might get involved due to necessity, the federal
government definitely should act. There should be vigilant efforts to assure that women
have equal access to the labor market and there are suffic.ent social services so that
poor women with children do not feel that they must create and sell another child just
to provide for their existing children. If these injustices were alleviated, then all the
women acting as surrogates would be doing so out of a true choice. For the time
being, however, it would be hypocritical of the fe_2ral government to ban surrogacy or
to ban paid surrogacy when the government itself has created a situation in which
women may be compelled to turn to surrogacy, since the government has not adequately

enforced the employment discriminction laws and has underfunded social service programs.
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There 1S an gdditio™~! reason to be suspicious of a federal law banning paid
surrdgacy. An historical analysis of laws aimed at keeping women from particular jobs
in order to protect their reproductive capacity reveals that the laws did not really
protect women; instead, they merely closed off certain jobs to women, generally higher
paying jobs no more dangerous than the ones they were permitted to take. Janet
Galleger, for example, notes that "Women's unequal treatment before the law has often
— much more often than not — been justified by claims that it's necessary to protect
women and their special function a3 childbearers. But defining and protecting women
in terms of reproductive capacity has been the basis for women's inequality and lack
of economic and political power."16

The Law Should Protect the Bodily Integrity of the Participants in Alternative
Reproduction

Besides the need for laws to assure voluntary, informed consent, attention must
be paid to the protection of bodily integrity. Of all the concerns for bodily integrity
raised by alternative reproduction, concerns for the surrogute's autonomy in reproductive
decisions loom the largest. A surrogate has contracted to bear a child for someone
else. After its birth, she has promised to turn the infant over for rearing by its genetic
father and his partner. Such an afrangem2nt may be viewed by the intended parents
as giving them a right to control the surrogate's activities during pregnancy. Some
jurrogate contracts claim to give the couple the right to force the surrogate to follow
doctors’ orders, to undergo amniocentesis and have an abortion (or not have an abor:ion)
based on their desires. A law proposed in Michigan a few years ago would have
prohibited a surrogate from smoking or drinking during pregnancy. Such contracts and
laws overlook the fact that the surrogate has a right to bodily integrity. 1t 1s
inappropriate for the government to set standards on women's behavior during pregnancy.
Such standards should not be part of a statute covering surrogates. While private

errangements between the surrogate and the couple may specify restrictions or suggest
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8 medical regimen, they should mot be legislatively sanctioned or enforced through the
court system.

Legal Parenthood

When physicians first offered artificial insemination by donor to the wives of
infertile men, they advised the husband to adopt the resulting child (since he had no
biological relation to the child). However, the state laws regulating artificial inser:' nation
by donor have rejected the adoption model. Instead, they rel; on an informed consent
approach. In 29 states, by statute, the husband of the sperm recipient is the legal
father if he consents to be the legal father in advance of the inseminetion.1? Thus,
the pre-conception intent of the parties governs who are the legal parents after the
child is born,

Similarly, in the first court case regarding the use of a surrogate carrier (a
woman who gestated the embryo of a couple), the pre-conception intent was allowed
to govern who the legal parents were after birth. In that case, the intended mother
underwent in vitro fertilization of her egg with her husband's sperm to create an
embryo, but because she had previously undergone a hysterectomy for a ruptured uterus,
the couple's embryo was implanted into a surrogate carrier. The court granted the
genetic parents the right to have their names put on the birth certificate and to be
recognized as the legal parents. The gestating woman was not considered to be the
mother of the child and the couple did not have to adopt the child.18

In the case of surrogate motherhood, where the woman provides the gamete and
gestates the fetus, the suggestion has again been made that the adoption model should
apply. However, the adoption model may not be an appropriate one for surrogacy to
follow. Most court cases dealing with surrogacy have explicitly rejected the adoption
model.19 The reasons for the existence of certain protections in the adoption context
are not present in the surrogacy context. For example, a surrogate makes the decision

to give up the child in advance of conception at a time in which she can make an
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informed, unemotional reflection about whether she wants to bear a child for another
couple. This is unlike the biological mother in a traditional adoption who may
unintentior~lly become pregnant and encounter emotional dilemmas and stigmatization
during t ~egnancy and may not be able to make an adequate asses. .ent at that time
sbout whether or not she wishes to give the child up.

Whenever there is a legal situation in which parental rights are transfered, the
law requires that at a certain point in time that decision is final. For example, some
states have laws in the context of traditional adoption that provide that the adoption
is final six montns after birth. It is easy to imagine a situation in which a mother
seven months after the birth or seven years afterward may want the child back. Such
a mother may present as compelling a picture as Mary Beth Whitehead did in her love

/and desire for her child. Nevertheless, we do not redpen adoptions once the time has
passed, unless there is proof of coercion or fraud.

1 believe that with respect to surrogacy, the point in time at which the decision
is final should be before the birth, rather than after the birth, This difference in policy
is appropriate due to the difference in circumstances. The reason we give an already-.
pregnant woman a chance to change her mird after the child is born is because we want
to assure that the woman has a chance to make an informed, unpressured decision. In
contrast, a surrogate can make her decision to give up the child in advance of conception
at a time in which she can make an informed reflection about whether she wants to bear
a child for another couple. She can take as long as she wants to decide whether or not
she should be a surrogate. She is not faced with the fait sccompli of an existing
pregnancy about which she must make a difficult choice. Instead, the potential surrogate
has a range of choices and alternatives to pregnancy for how she will spend her time.

Moreover, the diologicai mother 1n the traditional adoption situation has gotten
pregnant as part of a personal reiationship of her own. In many, many instances, she

would like to keep the child but cannot u.cause the relationship is not supportive or
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she cannot afford to raise the child. In contrast, the conceptus being carried by a
surrogate mother or surrogate carrier would not cven exist were it not for the couple's
decision to create a child as part of their relationship,

In one study of women who had gotten pregnant within a relationship and given
their children up for adption, all of the women *perceived relinquishment [of the child]
8 an externally enforced decision that overwhelmed their internal wish for continued
attachment to the baby."20 [n contrast, in surrogate motherhood, the surrogate makes
her own voluntary decisions to begin the pregnancy and give up the child.

In addition, the potential effect on the child is much different when there is a
change of mind by a surrogate who has promised the child to its biological father in
contrast to a chenge of mind by a biological mother who has promised the child to
strangers in the adoption situation. The strangers in the adoption situation have no
legal link to the ehild, so the child immediately becomes part of the biological mother's
family, with no period of insecurity. In contrast, in surrogacy, the man wishing to rear
the child is the child’s biological father. As the Kentuchy Supreme Court has pointed
out, the man already has a legal relationship to the child. The surrogate's mind change
thrusts the infant into legal uncertainty, requiring a lengthy court battle to determine
who will be given the opportunity to resr the child.

In order to avoid that possibility, it is important to uphold the pre-conception
intent of the parties in determining who the legal parents are. In most instances — 99%
of the vise — this will be exactly what all the parties want and it will be helpful to
have legal sanction to that effect. There may be some surrogates, however, who do
change their minds and are emotionally harmed by this approach. In my opinion, however.
it is more sppropriste to put the risk of harm on the few women who change their
minds after signing a contract rather than have the risk borne by all th: surrogate
children who would be in legal limbo if surrogacy custody arrangements were not clearly

enforceable. In fact, if there is any good that has come of the Baby M case it is that it
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has discouraged women who are unsure of their feelings from volunteering to be
surrogates.

Letting the pre-conception intent of the parties govern who the legal parents
are will have a beneficial effect on the child, since he or she will know who his or
her legal perents are and will not be subject to a lengthy custody battle (with
uncertainties creating potential damage to the bonding process). In addition, it may
discourage women who are not entirely sure that they want to be surrogates from
perticipating in the procedure. Under current law, with the surrogate being recognized
as the legal mother, a woman who is uncertain about whether she can give the child
up may nonetheless agree to be a surrogate because of the possibility that she will have
a second chance at the child after its birth before the adoption procedure.

An important lesson learned during the course of the Baby M case was the
overwhelming need to avoid such litigation in the future. Numerous editorials pointed
out that all the participants in the litigation — the Sterns, the Whiteheads, and most
importantly, the child herself — were harned by the anxieties and publicity of a trial
to determine who her legal parents were, It is importint to have clear legislation
determining parenthood in sdvance. A proposed New York bill does this by providing
for the enforcement of the contract, so the child can, immediately upon birth, be in
the care and custody of her intended perents.

In the wake of the Baby M case, there has been much criticism of couples who
use alternative reproduction, such as in vitro fertilization, domor insemination, or
surrogacy. They are viewed as being selfish because they want a biological child. Yet
that is a very human desire, one that is morally appropriate, and one that our
constitutional principles protect. The lashing out agairst couples who turn to surrogacy
reminds me of a statement by ¢ ‘'mnist Erma Bombeck. She was childless for the first
six years of her marriage and suffered two miscarriages. She said "an infertile person

gets about as much sympathy as an 83 pound woman who 15 trying to gain weight.”
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1'd like to applaud the Select Comniittee for holding these heusrings and attempting
to es*ablish policy which reflects compassion for infertile couples, while at the same
time providing sufficient protections for the third perty participants (such as egg donors,

sperm donors, embryo donors, or surrogates), the potential children, and the legitimate

interests of society.
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children using mental health sefvices, but this may be due to the fact that
adoptive parents are rmore sensitive to the psychological needs of their children
and adoptive parents are generally more affluent (and more affluent people make
greater use of mental health services).

"Surrogate Mothers: A Newsweek Poll," Newsweek 48 (January 19, 1987).

See, ‘e_.l_, The Gallup Poll: Public Opinion 1978, Survey #108-G at p. 270,

American Institute of Pubiic Opinion (60% of people approve of IVF, 27%

disapprove); Andrews, "Yours, Mine, and Theirs,” 18 Psych. Today 10, 28 (December

:‘m) (reportim)on survey by psychologist Annette Brodsky shmn!r' public approval
IVF and AID).

See, e.g., Robertson, "Procreative Liberty and the Control of Conception,
Fe'gnlncy and Childbirth,” &9 Va. L. Rev. 405 (1983); Andrews, "Legal Status of
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Marrs, "The American Experience,” Pourth World Congress on In Vitro
Fertilization, Melbourne, Australia, November 19, 1985.

Daniel Callahan raised questions in print about the seeming paradox of choosing
women to be surrogates on the basis of thesr willingness to give up the child.
Callahan, "Surrogate Motherhood: A Bad Idea,” The New York Times January
20, 1987. It's almost as if he fears that such women ure unioving and will pass
on unloving genes to their children. After meeting numerous surrogates, I can
assuage Dr. Callahan's fears. 1 find surrogates to be very loving and very special.
A woman has to be altruistic and semsitive to the needs of the infertile in order
to be a surrogate. Otherwise, she would not undergo the risky process of
pregnancy for mere $1.50 an hour. The pregnant surrogate lovingly talks to and
sings to the baby inside her just as any pregnant woman does. She bonds to
that baby, but she does 5o in a different way. I have heard a surtogate say to
her pregnant belly, "This is what your parents are doing tolay," referring to the
intended parents.

I don’t think surrogacy discourages pregnant women from being nurturing.
Moreover, it provides a great opportunity for men to be nurturing — men like
Mr. Stern whose deughter's eyes light up when he walks into the room. Men
who otherwise would not be able to resr a child because they are disqualified
from adoption by their age or religion, or by a shortage of infants.

VanDe Velde, "The Future of Surrogacy,” Chicago Tribure (January 25, 1987).
These states are: Alabama, Alaske, Arkansas, California, Colorado, Connecticut,
Florida, Georgia, Idaho, Illinois, Kansas, Louisiana, Viaryland, Michigan, Minnesota,
Montans, Nevada, New Jersey, New Mexico, New York, North Carolina, Oklahoma,
Oregon, Tennessee, Texas, Virginia, Washington, Wisconsin, Wyoming.

Smith_v. Jones, No. 85 532014 02 (Michigan Cir. Court, Wayne County, March

14, 1989).

See, eg., In the Matter of Baby "M", No. FM-25314-86E (Bergen County, N.J.
Supreme Couwrt, March 3T 1981, °0n re Adoption of Baby Girl, L.J., 505 N.Y.S.2d
813 (1986, e

Rynearson, "Relinquishment and Its Maternal Complicetions: A Preliminary Study,”
139 Am. J. Psychiatry 338 (1982).
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STATEMENT OF ROBERT MARSHALL, DIRECTOR OF RESEARCH,
THE CASTELLO INSTITUTE OF STAFFORD, VA

Mr. MarsHALL. Thank you very much for the opportunity to tes-
tify here today.

Mr. Chairman and members of the committee, to everything
there i8 2n origin and a history. Biologically, each person somehow
results from the fusion of two seeds, a male and female gamete, via
the process of sexual intercourse.

The normative social context of this union, even in the pre-Chris-
tian era, was held to be marriage, whether formal or informal, usu-
ally monagamous but occasionally bigamous.

iations from these norms were heretofore possible only
through the social context of human generations, i.e., a nonmarital
pregnancy. Technological innovations now make presently possible
the separation of sexual intercourse from the biological process of
fertilization, at least for the early stages of human development.

Sexual intercourse without babies has been followed by babies
without sexual intercourse. This simplf completes a circle begun
with the introduction of birth control, which was the entering
w faciliteting this divorce, making it socially acceptable if not

y without controversy.

Hence, the present day &henomenon of alternative reproductive
technologies competing with conventional sexual intercourse in the
generation of new humans with the marriage of the seed donors—
parents may be magt here—as an accessory.

Medical, ethical, biological, social and personal consequences for
thought, behavior and values that have been derived from the

i introduction of birth control, while certainly part of the
present set of social norms, was not alweys so.

Only in 1931 did the consensus in the culturally Christian West-
ern world concerning the illicitiness of birth control break down.
Previously, Martin Luther, John Calvin, John Knox and other re-
formers all agreed with the Popes that human reproduction could
not be se ted from human sexuality without grave objective
moral fault and with terrible social consequences, some of which
could onlliethen dimly, if at all, be seen.

How else explain—than the wdzfread availability of birth con-
trol now for minors without parental knowledge or consent courte-
sy of the U.S. Congress—that today’s teenagers and young people
view ital sex as less wrong than their counterparts previ-
ously? Also, the evaluation of extramarital sex has slipped in its
g yous Congrenional predasessors.aiso reflected this earli

your Congressi rs earlier
g::menm when in 187113e a& overv;hxct i lyh&mt United
tes Congress passed t mstoc] which out drugs or
devices that caused, that prevented conception or caused abortion
and they also outlawed pornography in interstate commerce. They
saw a social connection between them and the consequent sexual
immorality and family breakdown.

The U.S. Co: subsequently re-enacted the Comstock law on
at least ten different occasions with the final vestiges of that stat-
ute prohibiting the unsolicited mailing of contraceptive advertise-
ments to minors, then struck down in Young v. Bolgers in 1985.
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That social understanding has been lost with the passage of time
and the advent of technological innovations affecting conception _
and abortion.

But secular commentators were not all so obtuse. In 1979, jour-
nalist Walter Lippman opined that the Christian churches were
correct in assessing birth control as the most revolutionary practice
in the history of sexual morals. Another contemporary, former
Catholic Will Durant, agreed, suggesting that contraceptives were

uote “the proximate cause of our changing moials.” And unlike
the song from the prior generation which noted that “love and
marriage go er like a horse and carriage,” the current sepa-
ration of sex reproduction has become so widespread t
Washington Post columnist Judy Mann could write in 1981 that
“. .. half of today’s sexually active teens still don’t know that
sexual intercourse is a leading cause of pregnancy.” What the
other leading causes of pregnancy were was not mentioned by Ms.

I read the article six times and that’s what it said.

And whereas when I was in high school during 1960 to 1962,
giving a minor a birth control drug or device was a misdemeanor, -
now Federal money is made available for the same purpose, some
even ing that birth control clinics be set up within the con-
fines of the public school.

Is this school birth control movement simply the entering wedge
by which today’s female adolescentis get usetF to telling a represent-
ative of the rmment that they took their birth control pill
today with the inevitable consequence being State planning of
births, which we virtually have in Red China? There is, however,
nothing new in such totalitarian visions.

Plato, in his book, “The Republic” described the role played by
birth control in establishing a utopian but totalitarian state. Its
timelessness is incredible.

We had Socrates state, “I mean, I replied, that our rulers will
find a considerable dose of falsehood and deceit necessary for the
good of their subjects: we were sayi that the use of all these
things regarded as medicines might be of advantage.”

Glaucon responds: “And we were very right.”

Socrates retm-l:lsl “And this la:i_ftﬂ use of them s§ems l;h:;ly to be
often needed in t e regulations of marriages. . . . Now t goings
on must be a secret which the rulers only know.”

The di ion immediately following deals wit}. the application
of animal husbandry techniques to the human social order starting
with the need to expose handicapped babies, abcrt children from
incestucus unions, abolish monogamous marriage and familiar
child bearing, separating natural mothers from their children and

Attg:mm? i o e qualitarian i

a eg , equali » eugenic goal
has been thedecagf;ngeffort, if not the pre-eminent goal, of the
Planned Parenthood program starting with founder Margaret
Sanger’s birth control program which sought the elimination of
live births of those she deemed inferior, vertisements for her

Planned Parenthood e sponsored birth control conferences in
1921 and 1922, promised that birth control would be an effective
162
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remedy for feeblemindedness, mental defectives, paupers and
others of the unfit.

Early in President FDR’s New Deal, Sanger proposed in 1934 a
baby code fashioned after FDR's National lgecovery Act. She
claimed one, the baby code was needed to reduce the production of
babies by the unfit so as to reduce public charity and relief. Two, it
would function through tax supported birth control centers. Three,
would mandate that a marriage license gave permission for a
common household, br*t not babies. Four, would issue birth permits
on%lto frrospective parents who were deemed healthy.

e first two of her goals are common place in this country and
the latter two are practiced in Red China. For example, in a recent
issue of Science azine, Population Council writers seriously

ted that the one child mlicy be liberalized to a two child
policy. There was no question that the government had the right to
control the fertili its citizens, and in this country, we have had
the experience and theories of the Supreme Court decision Buckley
v. Belll,l in which Justice Holmes said three generations of idiots are
enough.

According to writer Allan Charles, until World War II, only a
few of the more sophisticated racists such as Planned Parenthood
members Lothrop Stoddard and Edward East and Guy Irving
Burch saw the birth control movement as an answe': to their elitist

The association of Planned Parenthood with the Eugenics move-
ment involved more than the publication of a few articles to gain
respectability. They also s| many board members.

In 1938, P{ann Parenthood, then named the Birth Control Fed-
eration of America, adopted explicit eugenic goals as of their,
quote, Ultimate Objectives: A. To democratize and make universal-
ly available the best scientific knowledge of contraception. B. To
encourage the increase of the birth rate where health, intelligence
and favorable circumstances tend to promote desirable population
growth. C. To disco e the increase of that part of the population
pezetuating inheritable or transmitable diseases.

though the names were changed, the alliance would continue,
partially ing fruit with the passage in 1976 of the National Ge-
netic Diseases which has greatly facilitated the availability of
peo(rle planners to diagnose presently incurable genetic or structur-
al defects in children in the womb and then offer abortion as a
method of treatment.

Although alpha feto protein testing and chorionic villus sampling
is seeing mcrea:tiﬁf utilization, the major means for detecting pre-
natal defect is still amniocentesis which has legitimate use in the
cases of RH fetal/maternal blood incompatibility. However, if done
early in pregnancy, it usually amounts to a search and destroy mis-
sion.

As a logical outgrowth of this, California presently mandates
that physicians must offer neural tube defect detection via alpha
feto protein screening. And, while women may refuse the test, the
burden is on the woman to refuse the medical authority figure, a
doctor operating under state law.

Moreover, while the AFP screening has been implemented as a
cost saving measure, the certitude of the screening testing proce-
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dure has been shown to be subject to errors where laboratories
which do less than 500 specimens per week had difficulties. For ex-
ample, laboratory reports to clinicians m. y lead to misdirecting
43% more t women with positive drift into further and pos-
sibl inmmostic procedures.

consequence of birth control on medicine and medical ethics
affecting women and children has been enormous.

At a 1965 population control conference, Dr. Alan Guttmacher
stated that before 1960 medical opposition to birth control includ-
ing the following reasons. One, preserve | -e. Twn, do no harm.
Tlp:iale, won't play God syndrome. Four, Catholic Hospital staff
pri .

Dr. e(g'::ttmacher states that somehow preventing the creation of a
new life, was reeived a: Ii'ﬁmehowt‘antiedwalth'eti“l htx‘l) a d}(:ctm
purpose. The ancient Hippocratic m p! phy
a pgyuician to refrain from action rather than doing so; i
where the action harms the patient and the won't lay God atti-
tude which included—prevented birth control, was frequently
voiced, quote, in the areas of sterilization, therapeutic abortion,
donor artificial insemination and withholding resuscitative tech.
iques to seriously malformed infants in the de ivery room.

ormer PPFA Medical Director, Dr. Mary Calderone has lament-
ed that babies could not be classified as dangerous epidemics and
that birth control proponents did not promote birth control in the
" Replacemont of tns Hippaceetss Oath by this philosophy, what

placement of the Hippocratic Oat i ilosophy, what's

rightforme.inthereaﬁnofmedicineintheﬁstm ears is 8o
complete that an attempt in Congress to have Federally funded
State and local health p merely evaluate their health goals
and plans by the Hippocratic Oath is with the health systems agen-
cies on an ar.endment offered former Congressman Ron Paul,
lost on a vote of 364 to 55 with 15 not voting in July, 1979.

Another inevitable spillover effect of women taki medicine, the
Pill, to prevent babies, is the legitimization of taki drugs for
other than medical purpose, i.e., curing of a disease or alleviating
pm: Thus, doctors lure the healthy to themselves and not just the
sic|

Certainly by the Pill is the most unique drug ever given to
women. Conventionally understood in normal medical therapeutics,

ave chemical sul ces, quote, “used to counteract the effect
or to reinforce the tissues in their struggle to maintain
their functions”, end quote. What disease is prevented by the pill?

Indeed, if pleasure is the primary motivational factor accounting
for the current social use of the pill, how is this different from
other non-medical, but recreational use? Moreover, the effects
of the artificial chemical steroids in the Pill are ubiquitous, just
think about it, and affect a woman’s entire physiology as is evi-
denced by the Pill's ability to affect the parameters of normalcy on
ov&lt,ootx:n ode of ac 1 I

its m action is not simply contraceptive. Its pri
mode of action is as a sterilant, second, as an abortion, and thi:ﬁ,
it's contraceptive.

The euphemisms used by official medicine to distort public un-
derstanding of the abortion-causing actions of the Bill and the sys-
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tematic attempts within the medical profession to alter medical
terminology in textbooks and dictionaries will only serve in the
long run to cause distrust and further prepare the gr« \nd for other
non-medical, anti-social and even y totalitarian uses of medi-

cine.

In the case of Diamond v. Charles, 1984 term, a question at bar
was whether the State of Illinois could mmre physicians who&r:-
scribe or administer abortifacients to inform their patients that
they had done s0. The court dismissed the case on other grounds,
but let the Illinois law be struck down. Thus, doctors have a unilat-
eral right to prescribe an abortifacient without informing the

woman.

This finesse about the origin of life, of beginning of prr - mancy, is
carried on in medical journals without a second thought. .'or exam-
ple, when a pregnant state is desired, the journals read as follows.

i sensitive early pregnancy tests that are positive about the
time imtgelantatwn,‘ seven days after conception, are being used to
estimate the extent of a&; losses that occur between implan-
tation and the time r the missed menses when standard

mbeczms;;law."m ithout raising the red

azn a non-pregnan is without raising
flag of abortion, the following appeared in the same journal a week
later. “These preliminary studies suggest that Rl -186 holds prom-
ise as a safe and effective form of fertility contro. that can be ad-
inistered once a month.” The reseaicher designated it as a con-

traceptive.

We have to phrase “every child a wanted child.” In either case,
it is sexual intercourse which is freed, allegedly, except in the cases
of contraceptive failure, from the uences of the baby.

Notice that when Planned Parenthood and others use phrase
i i e T S G Bl S

are m equiva, . - e p . Bu
underth:ge wanted schen. +hore do rights cr::xeerzom? From
being wanted, of course, but w . is it that does the wanting or the
conferring of rights?

Interestingly, with conventional intercourse, it is not the fathe-
nor is it a prospective adoptive cruple. No, it is the pregnant
woman alone who gets to confer rights. Converse the situation and
the contractual relationship of in vitro where the father got to con-
trol the rights of wantednees.

This explains why P'anned Parenthood would never use the
phrase, “every child a valuable child.” Why? Because the state-
ment would recognize the intrinsic worth of the child irrespective
of whether the father and mother, etc., wanted the baby. The next
logical question would be who put the value there and why is the
child valuable? That was snswered in Genesis 1:26 “let us make
man in our image after our likeness.”

This viev, however, was challenged by Dr. Guttmacher who
partcularly in e sarly ntraorine o is S oot e

in its early intrau e life, is simply a group of spe-
cialized cegl t’ 1t do not differ matenallf from other cells. I de ~ct
think they are made in God’s image. I think they are made in
man’s image. I just feel that under certain conditi~ns, the elimina-
tion of life of this type is justified.”
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In 1955, Planned Parenthood Prsident, Dr. William Vogt stated
he believed human nature was changeable and should be changed.
He stated, quote, “Indeed I believe we must change human nature
ataratefarmoreragridthanweh.nveinthepa :

English writer, C.S. Lewis stated in the Abolition of Man, quote,
“In reality, if one age really attains, by eugenics and scientific ed"-
cation, the power to make its descendants what it pleases, all m¢
who live after it are the patients of that power.” is also noted
in a comment that applies to the technology of birth control, that
all of the control over nature, quote, ““generally turns out to be a
power exercised by some men over other men with nature as its
instrument.”

This is moral consequentialism which was elaborated in its, I
gueu, most logical forms by Dr. Joseph Fletcher at a 1981 Planned

arenthood conference. He went on to state, quote, “Without elabo-
ration, sex is morally acceptable in any form, hetero, homo, auto,
bi or poly.” And looked at the ethical perspective o~ * .om the
point of view of a moral philosopher, I want to add that what
makes any sexual act right or wrong is its consequences, because in
and of itself, sex is neit hel;food nor bad, neither praiseworthy nor
blameworthy and its ethical significance depends upon the values
it seeks to realize.

Now, Fletcher deviated from the norm which was called good in
nature. Many Christians have done this as well.

t theologian, Dietrich Bonhoeffer, has offerea an in-
sightful analysis in 1940 about the abandonment of the natural
order by Protestant theology.

“The significance of the natural for the gospel was obscured and
the Protestant Church was no longer able to return to the clear
word of direction in the burning questions of natural life. She thus
left countless human beings unanswered and unassisted. The conse-
quences of this decision were grave and far reaching. If there were
no longer anti relative distinctions to be made within the fallen cre-
ation, then the way was opened for every kind of arbitrariness and
disorder and natural life with its concrete decisions and disorders,
was no longer subject to the responsibilities to God. The sole an-
tithesis to the natural was the word of God. The natural was no

contrasted with the unnatural.”
is has also been adopted in some—Catholic theologian Father
Charles Curran.

Frankly, turning to the moral norms that inhere in nature, that
many critics of the recent Vatican instruction condemning artifi-
cial technology reproduction completely miss.

For em%:lh . Charles lgmutlrammer’s own Syllabus of
Errors, The ics of Human Manufacture, ests that nuance
will avoid the Frankensteinian consequences of modern reproduc-
tive teghn%!’ogy and the sexual straightjacket Vatican celibates are
pre r us.

states that allowing experimentation on 1 pre-14 day old
embryo, in vitro human, allows clinicians to implant only the
quote, “best,” in vitro humans into women and without the 14 day
line, toesing the spares would be murder. Moreover, balancing the
social good of achieving fertility for a couple offsets the rights of
say a 16-cell organism. My medical embryology book, Langman,
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1969, notes that at 412 days after fertilization, researchers counted
107 cells, but of course this sly injection of size as a criteria of who
has rights obscures the real points, namely that the lines drawn by
the Deity as recognized by the Vatican challenge Mr. Krautham-
mer’s right to © - his own bright lines of moral demarcation.

He decries 1...iuntary sterility and the real pain childless cou-
ples experience, but then fails to note the great number of couples
who are now involuntarily sterile because they resorted to alleged-
ly reversible birth control or induced abortion, both condemned by
compessionless Catholic teaching.

Lastly, he states that “artificial sex [he means birth ¢ ntrol] is a
challeng:: to personal relationships.” Oh, yes, with m re than 50
venereal diseases including AIDS, up from 5 in 1955, a 50% divorce
rate, one of three pregnancies aborted, and out-of-wedlock pregnan-
cy rates higher than any time in U.S. history, I have to agree.

But 0 believe the birth control debate is settled, ignores the sage
obeervation of New Republic co-founder, Walter Lippmann, who
stated whether it was hygienic—birth control was hygienic, eugenic
or economic, it is the most revolutionary practice in the history of
sexual morals.

Even a Catholic critic of the instruction misses the points.

Mr. MorrisoN. Excuse me.

Mr. MarsHALL. Yes.

Mr. MorrisoN. Could you sum up? You've been going for more
than fifteen minutes.

Mr. MarsHALL. I'm sorry. Okay. It's just that I'd like the chance
to ask some questions of the witnesses.

Mr. Morrison. All right.

Mr. MarsuarL. We just have some questions which are in here
which we think flow from this practice, one of which is some of
these companies are, in fact, achieving conception in IV techniques
and they don’t—they may not know that the conception and they
won't know—is the result of the natural intercourse rather than
the alleged in vitro technique and there’s probably no way to un-
derstand it.

We make one suggestion that surrogate motherhood be abolished
and can be done 80 under the 13th Amendment, considering the
child selling heve as a badge and incidence of slavery, which the
Supreme Court cognized could be done in, I think, the 1870s. So
I'll just stop right there.

. MorRisoN. Thank you.
{(Prepared statement of Robert G. Marshall follows:]
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PrEpPARED STATEMENT oF RoperT G. MARSHALL, DirecTon or KeseancH, THE
CasTELLO INSTITUTE OF STAFFORD, VA

Mr. Chairman and members of the Committee, for everything there
is an origin and a history. Biologically, each person somehow results
from the fusion of two seeds -- a male and a female gamete -- via the
“rocess of sexval intercourse. The normative social context of this
union, even in the pre-Christian era, was held to be marriage whethwr

formal or informal, usvally g s but ionally bigamous.

While deviations from these norms were heretofore possible only
for the sccial context of human generation, i.e. a non-marital
pregnancy, technological innovations now make presently possible the
separation of sexual intercourse from the biological process of
fertilixation at leact for the early stages of human development.

8exual intercourse without babies has been followed by babies
without sexval intercourse. This simply completes a circle begun with
the introduction of birth control, which was the entering wedge
facilitating this divorce -- making i. socially acceptable, if not
totally without controversy. Hence, the present day phenomena of
"alternative reprcductive technologies® competing wich conventional
sezual intercourse in the generation of new humans with the marciage
of the "seed donors®™ -- parents may be inapt here -- as an accessory.

While today's hearing is held in the context of the Baby *x*
Surrogate Mother case from Wew Jersey, and the Vatican's Instruction
on questions regarding the origin and digt‘ai‘ty ‘ot hﬁun procreation,
there is a larger ba-c;gt_oul-; thxo- which these present events can be
said to have emerged.

The medical/ethical, biological, social, and personal
consequences for thought, behavior and values that have been derived

from the widespread introduction of birth control, while certainly
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part of the present set of social "noxms®, was not alwvays so0. It has
only been within this century; and frankly spawned within this
country, that the consensus in the culturally Christian western world
concerning the licitness of birth control was broken. Martin Luther,
John Calvin, John Knox and other of the "Reforsers® all agreed with
the Popes, that human reproduction could not be separated from human
sexuality without grave, objective moral favlt, and with terrible
social consequences some of which could only then dimly, if at all,
be envisioned.

Mov else explain -- than the widespread availability of birth
control now for minors without parental knowledge of consent courtesy
of the U.S. Congress -- that today's mnigon and young people view
pre-merital sex as "less wrong®™ than their crunterparts in 1029
through 19497 Indeed, the change in the pexceived zclativg wvrongness
of premarital sex by college students in a 1983 survey led the shifts
in chanjes of moral judgements from students earlier. “The only
behavior for which current acceptance is far above previous levels of
apprtoval is having sexual relations while unmarried. ... Nalf of the
sample of current undergraduates rated premarital sex as "0” on the
wrongness scale.” Zexo was the score for items held least wrong orx

not wrong, with “10° being most wrong. Moreover, while in previous

years having an extramarital affair was perceived to be the most
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wrong of all behaviors contrasted, by 1983 the relative ranking
drops, although the mean wrongness is rather constant. (Aidala,
Angela A. and Greenblat, Cathy 8, "Changes in Moral Judgements Among

Student Populations: 1929-1983°, Youth and Socisty, Vol 17 meo. 3, pp
221-2"5, Maxch, 1986)
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And your Congressional predecessors also reflected this earlier

consensus, when, in 1873, an overvhelmingly Protestant United States

Congress p _ d the "C “. Act” which outlawed contraception,

'aboruon',mnp .:nd saw social connection between them and
consequent sesual immorality and family breakdown. The U. S. Congress
subsequently reenacted the "Comstock law” on at least 10 different
occasions with the final vestiges of that statute -- prohibiting the
unsolicited mailing of contraceptive advertisements to ninors --
being struck down in Young vs. Bolgers (1985].

That socisl understanding has been lost with the passage of time
and the advent of technological innovations affecting conception and
abortion. And wvhile it say tingle ears of some who listen, the
Present social landscape tells us that the assumptions of that 1873
statute had touched on a truth about humen pature. And this is so,

even if meny today might find it embsrrassing, if not outrageous or
pathetically laughable.

But, secular commsntators were not always s0 obtuse. In 1929
Journalist Walter Lippmen cpind‘“th‘::"?h. Christian Churches were
correct in assessing birth control as the "most revolut onsry
psactice in the history of sexual morals”. Another conteaporary
pbilosopher and then former Catholic, Will Durant, agreed, ~suggesting
thst contraceptives wer the "proximate cause_of our cbhanging _
morals.”

Unlike the song from the prior generation which noted that "love
and marrisge go together like a horse and carrisge”, the current
separation of ses from reproduction S has become so widespread that

, date
Washiugton Post columnist Judy Mann .oculd write in 1981 t:
—_—
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"... half of today’s sexually active teens still don't know that
sexual i1Ntercourse 1s a leading cause of pregnancy.”. what the other
leading causes of pregnancy are was not mentioned by Ms. Mann.
Earlier in this century Freud, taking issue with the above,
'would write in his ‘Geneul Introduction to Psycho-Analysi¢ )
"Moreover, it 18 a characteristic of all the pe:ve:nonl_ ‘ﬂ!at 1N thee
reproduction as an aim ia put ;ni;l;. ‘;hu is actually the criterion
by which we judge whether a sexual activity is perverae -- if it
departs from reproduction in ita aimas and pursues the attainment of

gratification independently.”

And, vhc:u; when 1 was in high lc;aool {1960-621, giving a minor
8 birth controi drug or device was a misdemeanor, now, federsl money
is made svsilable for the same purpose. And some even demand that
birth control clinics be set up within the sctusl confines of public
schools. I8 this school birth control movement simply the entering
wvedge by which today's female adolescents get used to telling s
representative of the government that they took tbeir Birth Control
Pill today with the inevitable consequence being atate planning of
births as we virtvally have in Red China?

Sut there is nothing new i;l such totalitarisn viasiona.
Approsimately three hundred and fifty years before the birth of
Christ, the Greek philosopher, Plato, described in his book ,The
Republic) the role w.ich would be played by birth control in
establishing <i» s itopian but totalitarian state. It's timelines-
for the present discussior. is remsarksble.

In book V, at [459]1, Plato records the following dislogue:
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Socrates?”I mean, I replied, that our rulers will £ind a considerable
dose of falsehood and deceit necessary for the good of their
subjects: we were saying that the use of all these things regarded as
medicines might be of advantage.

Glaucon."And we were very right.®

Socrates:"And this lavful use of them seems likely to be often needed
in the regulations of marriages. ... Now these goings on must be a
secret which the rulers only know."

The discussion .iamediately following deals with the application
of animal sbandry techniques to the human social oxder starting
with the need to expose handicapped babies, abort children from
incestuous unions, abolish monogamous marriage and familial child
rearing, separate natural mothers from their children and even
prohibiting them from breast feeding.

Elsevhere in Book V, Plato specifies that if the sexes differ
only in that men beget and women bear .hildren that “"this does nnt
amount to a proof that a woman differs from a man in respect of the

o 80xt of education she should receive® Plato also suggests that as men
and women "...differ only in their comparative strength...® that the
wives of the guardians should "...share in the toils of war and the
defense of their country®.

1t takes only a passing familiarity with the times to see
similar events in American culture such as Plato described as
existing only in his mythical state.

Attempting to apply this equalitarian, euger.c goal has leen the
decades long effort -- if not preeminent goal -- of the Planned

Parenthood program starting with founder Margaret Sanger's birth
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contzol prograa which sought the elimination of live births of *hose

L {8
deened inferior. Advertisements for hcrm:nmd Parenthood uaguﬂ

sponsored birth control conferences in 1921 :.d 1923 promised that
birth control would be an effective remedy for feeble-mindedness,
mental defect, defectives, paupers and other unfit.

That all these evils were hereditary and curable by birth
control was an implicit assumption. It was no accident that Sanger's
efforts coincided with those of eugenic organizations.

Early in President Pranklin Delsno Roosevelt's New Deal,
"lannod Parenthood’s Margaret Sanger, in 1934 proposed a "Baby Code®
fashioned after the :&l’o’ Mational Recovery Act. Sanger claimed her
Baby Code: 1. was needed to reduce the production of babies by the
unfit so as to reduce public charity and relief; 2. would function
through tax supported birth control centers; 3. would mandate that a
marriage licm gave permission for a commson household, but not
babies; 4. would issue birth permits only to prospective parents who
were deemed “"healthy”.

The first two of her goals are common place in this country, and
the latter two are practiced by Red China right now. In a recent
issve of §ciepcs megazine, Population Council writers seriously
suggested that the one child policy be liberalized to a two child
one. There was no question that the government had the right to
control the fertility of its citizens. .An we next?

According to writer Allan Cblu.(ﬁtl’ World War II, only a few
more sophisticated racists, such as Lothroo Stoddard, Edward M. Bast,
and Guy Irving Burch,®saw the birth control movement as an snswer to

their elitist dreams..."
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Lothxop Stoddard and Edward M. East wexre both on the National
Council of the American Birth Control League (1BCL) while Sanger was
head, and both wrote for Sanger's Birth Control Review. Guy Izving
Burch also contributed articles. One of Sanger's lovers, Havelock
Ellis, wrote a book uvinllbou Lothrop Stoddard's The Rising Tide

of Color Against white Supremacy and noted that Stoddard "is content

to concern himself mainly with measures which say coiatribute to the

msintenance of white supremacy.”

The association of Sanger and her America . 3irth Control League

ﬁ(llnnod Parenthood's earlier name] with the Eugenics movement

O

involved much more than the publication of a few articles to gain
respectability. The ABCL and the American Eugenics Society also
shared many board members.

In 1938 Planned Parenthood, [then nemed The Birth Control
Pederation of America), adopted explicit eugenic goals as part of
their “Ultimate Objectives”: A. ®To democratize and to make
universally available the best scientific knowledge of
contraception..."; B. "To encourage the increase of the birth rate
where health, intelligence and favorable cjrcumstance ten" to promote
desirable population growth.® C. "To discourage the increase of that
part of the population perpetuating inheritable or transmaissible
diseases” _

Although the names would change with the American Eugenics
Society eventually becoming the Society for the Study of Social
Biology, board members from or prominent members of Planned
Pazenthood would appear in eugenic publications through the 1960°'s,

80, Planned rarenthood's eugenics efforts have born much of what
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Sanger sought but could only anticipate because of unfavorable social
attitodes or a lack of birth selection technology.

The passage in 1976 of the National Genetic Disease Act, Public
law 94-278, has greatly facilitated the ability of the people
planners to diagnose presently incurable genetic or structural
defects of children in the womb, a.d then orfer abortion as a msthod
of treatment. Whereas the old eugenic moveaent was overtly racist,
ideological and elitist, the new eugenics movement manages to subtly
combine these qualities under » newer scientific rigor aided by
statistics and prenatal Jdiagnosis.

Although alpha feto protein testing and chorionic villis
sampling are seeing increasing utilization, the major means of
testing for prenatal defects is still amniocentesis which has a
legitimate use in cases of RN fetal/maternal blood incompatibility.
However, if done early in pregnancy, {t uvsually amounts to a fetal
search and destroy aission because the diseeses or physical
impeirmenta selected for identification have no known cure.

As a logical outgrowth of this, Celifornia presently mendates (‘"')
that physicians must offer neural tube defect detection via alpba
feto-protein screeniny. While women may refuse the tcu’ the burden is
on the woman to refuse the medical authority figure, a doctor - _
operating under state law, in this cese, - — — - s e

Moreover, while the AFP sczeening has been impiemented as a cost-
saving measure, the certitude of the AFP screening testing procedure
has been shown to be subject to errors where laboratories do less
than 500 specimen tests per week. For example, “"leboratory reports to

-y
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clinicians may lead to misdirecting 43% more pregnant women (with
positive drift) into further (possibly invasive) diagnostic
procedures.” [Macri, James M., Dr. et. al. Maternal Serum alphs
fetoprotein Screening”, Am. J. Obstet. Gynec., March 1987 vol. 156,
Mo, 3)

The consequences of bir’h control on medicine and medical ethics
affecting women and children have been enormous. T o

At a 1965 population control conference Planned Parenthood
President, Dr. Alan Guttmacher, stated that before 1960 medical
opposition to birth control included the following reasons:
1. Presexve life; 2. Do Mo Harm; 3, Won't Play God sSyndzome; 4.
Catholic Hospital staff privileges. T ‘-,)

In elaborating on the above, Dr. Guttmacher notes”the specific
linkage of birth control to our present topic, namely, that:
Preventing the creation of a new life was perceived as somehow
antithetical to a doctor's prisary purpose; The ancient Hippocratic
medical philosophy directed a physician to :;efrain from action rather
than "doing something when the action harms the patient®; And, the
Won't Play God Attitude, which included preventive birth control was
also frequently voiced "...in the areas of sterilization, therapeutic
abortion, donor artificial insemination and withholding resuscitative
techniques to u;ioully salformed infants in the delivery room...*

Guttmacher's linkage of the above practices is no accident or
mere personal preference, but the logical working out of Sanger's
‘every child is a wanted child’ philosophy. The use of drugs, devices
and medical intexrvention to prevent pregnancy or intexzupt its
natural development inovinm‘ established the notion that babies and
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pregnancy are some kind of diseasa or pathogenic condition.

Reinforcing this notion, former PPFA Medical Director, Dr. Mery
Calderona, has lamented that hahies could not be classified as
dangerous apidemics and that hirth control proponents did not prosote
birth control in the same mannar as the polio vaccine.

In 1971, Dr. Warren Hern, a Colorado sbortiopist, wrote in
Planned Parenthood's medical nguim‘»t::f}rognnm "is an episodic,
moder ataly extended chronic condition...may be dafined as an
illness...treated by evacuation of the uterine contents...”

Attendeea at the 1976 Planned Paranthood Phyaicians meeting were
traated to a apeech by U.§. C s for Di Control official, Dr.

&« Willard Catea entitled, Abortion as Traatment for Unwanted Pregnancy,
the sumber Two Sexually Transmitted Condition.”’

Replacement of the Hippocratic Oath by Planned Parenthood'a
‘what’s right for me' ethic in the raalm of medicine in the last 40
years is s0 complete that an atteapt in Congress to have federally
funded state and local health planners meraly evaluate their health
gosls and plans by the Hippocratic Osth (Ravised Geneva Version-1948)
lost on a vote of 364 to S5 with 15 not voting on July 19, 1979.
¥  Plaooed Parenthood’s'Washington Memo noted that the amendment
offered by former Congressman Ron Paul ll-ﬂy who was also a doctor,
“"was aimed exactly at the particular goals of the health systems
plans especially affecting the family planning sectiona®. How ia the
‘asnctity of life' violated vy 'family planning'? As the revised
Hippocratic Oath msintains that "The health and life of my patient
will be my first consideration .... I will maintain the utmost
raspect for human life from the time of its conception.®”, it can only

be conclud. . that Planned Parenthood policy does not.
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Another inevitable ‘aspill over®' effect of women taking medicine
[oral birth control tableta] to prevent babiea ia the leg‘timation of
drug taking for other than medical purpoaea, i.e. curing a diaeaase or
slleviating pain. Thus, doctora Jure the healthy to themselves, and
not juat the aick. Certainly the "Pill® ia the moat unique drug ever
given to bealthy women. Conventionally underatood in normal medical
therapeutica, druga are chemical aubatancea "uaed to counteract the
effects of disease, or to reinforce the tisauea in their atruggle to
maintain their functions.” [ D.L. Marah, ®"0utline of Pundamental
Phersacology®, Charles C. Thomaa, Publisher, 1951.] what disesse ia
prevented by the pill? Indeed, if plessure ia the primary
motivational factor accounting for the current social use cf the
“Pill®, how is this different from other non-medicsl, but
“recreational® drug use? Moreover, the effects of the axtificial
chemical ateroida in the "Pill" are ubiquitous and affect a woman'a
entixe phyaiology as is evidenced by the "Pilla‘" ability to effect
the panunh of “normalcy” on over 100 medical tests. [Amer. Jour.
Ob. Gyn. Sept. 15, 1974; JAMA Sept. 23, 197+ v.229, Mo. 13; Jama,
Aug. 1S, 1980, V. 244, No. 7.15116)

Lastly, its mode of action is not simply contraceptive. Although

the mechanisms of ita artifertility effects are not thoroughly
underatood, it is known tnat the combined "Pill® operates ;x-i.nxu,v
by inducing a atate of temporary aterility [pezmanent for some
women]. The second major mode of action ia covert, early abortion,
The 1969 FDA Pill Advisory Committee Report noted: “The second major
effect is on the endometrium [womb-ed]. The progeatin acta as an

antieatrogen, cauaing alterationa in the endometrisl glands, and as a
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p’ vgastin, causing a pseudodecidual raaction. Both of thase effects

a-tar_tl _sbility of tha .sdometrjum to participata in tha process of
implantation.® As this is the biological stage of devalopment aftar

fartilization, it constitutas abortion. The only "contracaptiva®
affact of the "Pill” is a minor ona -- tha "Pill™ anhanced or deri-—ad
carvical mucous barriar that is supposed to aitigate spera
penatration.

The euphenisas used by official medicina to distort public
understanding of the abortion causing actions of the "Pill®, and the
systematic attempts within the medical profassion to altar medical
tarminology in taxtbooks and dictionarias will sarve only in the long
run to cause dis_rust, and further prapara the ground for other non-
medical, anti-socisl an”® aventvally totalitarian usas of "medicina®.

[ In the cz2 a of C1. i _vs., Charlas [No. 84-1379, Supreme Court
October, 1984 tarn] question at var was whether the Stata of
11in0.8 could r-quira physicians who prascribe or administer
abortifacisnts to women to inform thei:z patiants that they have dona
su. The Court, by dismissing the case for procedural raasons,
sustainad without comment the decision of the U.S. Circuit Court for
Appeal I': the Seventh Circuit which struck down the informed

Sonsent provision. Thus, Illinois physicians hava the unilataral __
right to abort their pregnant p. snts nitno:t int‘onmg thes of such
actions.

The American Me.ical Asrociation, tha Aserican Collega of
Obstetricians and Gynecologists and others claimed the )llinois
provision to be unconstitutional in part, becausa it intarfared with
the physician's ability to provide sedically ralavant {nformation to
the patiant.
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Thia "finease® read, lie, regarding the beginning of pregnancy .
ia carried on in medical journals without a second thought. For
example, when a pregnant atate is desired the medical journala read
aa followa: "Highly aenaitive early pregnancy “eata that are poaitive
at about the time of implantation (aeven daya : fter conception) are
being used to eatimate the extent of pregnancy loases that sccur
between implantation and the time after the firat misaed mensea when

atandard pregnancy teata can ve employed.” {Warbuxrton, Dorothy,

"Reproductive Loaa: How Much ia Preventable” The New England Jour }
of Medicing®, Jan. 15, 1987 pp 158-60)

When & non-pre~nant state ia deaired without raiaing the red
flag of abortion, the following occurred a mere week later in “he
assme medical journal: "Theae preliminary atudies auggest that RU-486
holda promise aa a safe and otucuumot fextility control that
can be administered once a month.” {Mieman, Lynnette K., et. al. "The
Proyeaterone Antago at RU~486: A Potential New Contraceptive Agent®,
The Mew England Journal of Medicine™, Jar 22, 1987 pp 187-90)

The chief catch phrase by which we were lured into this moraas
waa the slogan: "Every child a wanted child", or "Children by choice,
not chauce”. In either case aexual intercourse ia freed, except in
cases of “"contraceptive failure®, i.e. a baby, from the previoualy
“blind® and inevitable biological conaequencea.

Only the childxen, if any, of couplea practicing birth control
can be called truly voluntary and planned Married couplea who 'alip
up' or who do not uae birth control have accidental pregnanciea and
unplanned familiea. Such nersona are aubject to nature, fate or

forcea beyond themselvcs and are dependent, and not autonomous.
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Controlling pr Y thus b s an exercise of the will to
power, not a surrender of love.

Notice that vhen Planned Psrenthood uses the 'wanted®' baby
phrase, that such babies have rijhts. Unwanted babies have n- rights,
and are morally equivalent to disposable property. But still under
the ‘wanted baby' scheme, where do r.ghts come from? Prom being
wanted, of course. But who is it that does the "wanting® which
results in the conferring of ri~hts?

Interestingly, with conventional intercourse, it is not the
father. Mor is it a pror,uctive adoptive couple. Mo, it is the
pregnaut woman alone who gets to confer rights.

This explains why Plznned Parenthood would never use the phrase,
“Svery child a valuable child.®. Why? Because that statement would
recognize the intrinsic worth of the child irrespective of whether
father, mother, etc. wanted the baby. And the next logical question
to ask would be ‘who put the value there aaxd why is the child
valuable’? That question was answered in Genesis 1:26 "let us moke
man in ¢ image, afier our likeness.”

dNeedless to say this doesn’t sit well with persons who view
themselves after the manner of the Deity claiming that they are their
own ultimate arbiters of right and wrong. Man, in other words, is
sade in Man's image. Dr. Alan Guttmacher put it this way at z 197
abortion symposium: "My feeling is t.at the fetus, particularly in
its early intrauterine life, is simply a group of specialized cells
that do not differ materially from other cells. I do not t.ink they
are made in God's image. I think they are made in man's image....l
just feel that under certain conditions tha elimination of life of

this type is justified.®
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You see, the ‘problem’ of too many specialized 'cei.
collections’ i.e., over population, can be "cyred® by cca-raeption,
sterilization, aboxtiorn, euthanasia.

But, if the Author of Genesis is correct, how can there be too
Tany creatures made after the likeness of absolute goodness, or God?
There can be, but only in the contesplations of the demonic.

Quite obviously, Planned Parenthood jdeologues are not satisfied
with the current arrangement of things in the universe. In 1955,
Planned Parentnood president, Dr. William Vogt, stated that he
believed human nature to be changeable, and further that:"Indeed, I
believe we must change human nature--and at a far more rapid rate
than we have in the past.”

English writez, C.S5. Lewis, with remarkable foresight, pointed
out in the Abolition of Man that "In reslity, if one age really

attains, by sujenics and scientific education, the power to make its
descendants what it pleases, 21l men who live arter it are the
patients of that power.® Lewis also note¢ in a comment that applies
to the technology of birth control, that all of the control over
nature "generally turns out to be a power exercised by some m«n over
© her men with nature as its instrument.® - -

Artificial birth control is such an_instrument. For on t-e
physical level it attempts to rewove the child as the natural result
of sex and aL the same time creating a dependency on the provider of
birth control. And on the moral ievel birth control ‘splies that
right &nd vrong depend upon consequences of actior s, rat.er than the
inherent agreesant with or divergence from the good cstablished for
man by God.

—
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A logical, if not lascivious example of this type of thinking,
was articulated by 1ong time Planned Pareathood supporter, Episcopal
theologian, Joseph Pletcher, at the PFFA 1981 annual meeting held in
Washington, D.C.. Fletcher noted: "*I want to say carefully and
without elaboration, sex is morally acceptable in any form; hetero,
homo, auto, bi or poly. And looked at frca the ethical perspective,
or from the point of view of a moral philosopher, I want to add that
what sakes any sexual .ct right or wrong is its conse ,sences, becasuse
in end of itself sex, is neither good or bad, neither praisevorthy
nor blameworthy, and its ethical significance depends upon the values
it serves and seeks to realize.®

Note elso how Fletcher's Planned Parenthood assumptions aiffer
from the creation account in Genesis, where the various aspects of
the greation were called “good” by God and not simply in virtee of
their “c.usequences”. And, in fact, the only thing called “mot good’
vas e man's being alone or leck of a suitable uzmx@onuu 2:1?
And perbaps, if God had not been intolerant but had listened to

o=d

& Fletcher, e could bave bro- “sned #fis eppreciation of pluralism by
asking Adam ~od Bve what values they served and sought to realize by
following the serpent's advice.

s Alas! We know what happendd) God imposed Nis.yaluss on thes end
the entire natural order. Poz, although it is correct that all nature
groans under sin, all of the created order is still under the
dominfion of God. Yet, the book of nature is not elvays viewed in a

7

v norsative sense even by many Christians, and is m- in need of

“editicy® by secular bhumanists.
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writing in 1940, protestant theoclogian, Dietrich Bonhoeffer, has
offered an insightful analysis ahout the consequences of the virtual
shandonment of the natural order by Protestant theology: “The
significance of the patural for the gospe! was obscured, and the
Protestant Church was no longer able to return a clear word of
direction in answer to the hurning questions of natural life. She

thus left countless h beings u aed and isted .... The

consequences of this decision were grave and far reaching. If there
were 0o longer any relative distinctions to be made within the fallen
creation, then the way was opened to every kind of arbitrariress u(
disorder, and naturai life, with its coacrete decisions and orders
was 0o longer subject to responsibility to God. The sole antitbesis
te the natural was tne word of God; the patural was no lonaer
contzasted vith the uonatural. For in the presence of the word of God
both the natural and the unnatural were equally damned. And this
msant complete disruption in the domein of natural life.®

With patural law or common sense ethics abandoved, statistics
replaced o0id norms with new ones. Dr. Nerbert Ratser, a prominent
oirth control pill critic has written: “*Biologist aAlfred Kinsey of
the 1948 Kinsey Roport, and a pionzer of modern sex surveys, and
avant guard (Catbolic educated) theologian Anthony Kosaik of the 1977
upon,'lunn Suuuty.' erred vhen they sought ethical norms of
sevual behavior from what the majority of people did. For all they
knew, they may have been ing the 1 sactivities of a sick

society. Germany, under mational Socialsem, exterminated Jews and
other alleged inferior people, aa well as "useless eaters®, but thia

did not make estermination an ethical porm that corresponded to the

i
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nature of man as an individual or as a social animal.”
Sut the abandonment of nature as a minimal bebavioral norm ar3
guide als> affects Catholic theologians as well. The Rev. Charles
| Curran of Catholic University, a prominent dissenter from orthodos
* Catholic %eacbing on birtb control woeld write in 1966 thst
“Technological and scientific progress has changed our whole outlook
oo reality and the world. Contemporary msn does not bow before nature
and confors bis life to *° pattern of nature.” Two years later in
1968, vbhen Pr. Curran would gain nationsl prominence by openly
@ 1esding the dissent from Pope Paul VI's encyclical,‘Numene Vitae. he
#® wrote, consistent with bis pro-contraception views that? ®modern man
does mot find happinesr in conforming to nsture... Contemporary maa
mskes nature conform to bim rather than vice-verss.®
This conforsity of nature to men most oltea .ttempted by public
beslth and medical practitioners, so-called, ,1 the vast efforts to
make the world safe for bedonisa is pexely chimerical.
A mere thirty years sgo, there were five cliaically apperest

vemereal di At p there are more thas fifty disease

entities caused by at least 20 microorgsmiems or viruses that are
sexvally transsitted to children or sexsal associates. Ectopic
pregnancy, which can be life-thresteniny has increased i America and
the western world. Sterility has increased among young womsn over the

past 20 years. Cervical is 1 ing g yowdger and
younger sexsally liberated women. And Acguired Immune Deficiency
Syndromse, a lcthel disease for which there is no cure, has spresd
rapidly among homosesuals in America, asd hss made l%self pr.sent
among sesually indulgent heterosesuals and cbildren and others who

are ionocent victims of the sesval revol:.

O

~ ERIC 163
s




181

These few considerations pcint to the conclusion that not only
is it not nice to fosl Mother Mature, it is not possible. Any
victories are serely apparent ones.

There are three :easons for this. Pirst, God the Father is the
Acthor of nature: [Webrews 3:4]. Second, the purpose which He placed

4in things cannot be destroyed: !Conudor the work of God: Lho can

¥ make straight that which he hsth made crookod?‘[lccluuuu 7:13).
Third, God constituted nature to respond to man's actions in a
proportional msnner: Y1 call heaven and earth Lo record this da,
8gainst you, that I have set before you life and death, hlessing and
cursing: therefore choose life that thou and thy seed aay live.”
[Deoteronomy 30:19].

And frankly, it is the moral norms that inhere in nature that
many critics of the recent Vatican instruction condesning artificial

technological reproduction miss completely.

2or ple, take t Pulitizer prize winner Mr. Charles
Brsuthammer’s own Syllabus of Errors, "the Ethics of Human
Banufacture® l!g_lm May 4, 1987]). Ne sugg that = -
will avoid both the Frankenstein consequences of sodern reproductive

technology and the sexual straightjacket vatican celibstes are
preparing for ue. - -- PO .

sorry, I msust be blunt. Mr. Krauthammer not only misses the main
points, h, msnufactures some of his own which he proceeds to
msanipulate for the unwary.

Ne states that allowing experisentation on a pre-14 day o014 in
vitro husan allows clinicians to implant only the "best” IVN's into

women, and that without the 14 day line tossing the "spares” would be
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surder. Moreover, balancing the social good of achieving fertility
for a couple offsets the rights of say a "16-cell organisa®. pmy
medical eambryology book {Langman, 1963] notes that at 4 1/2 days
after fertilization researchecs counted 107 cells. But of course,
this sly injection of size as a criteria of who has rights obscures
the real point, namely, that the the lines drawn by the Deity as
recognized by the vatican challenge Mr. Krauthammer's right to draw
his own "bright lines® of moral demarcation.

He decries involuntary sterility and the real pain childless
couples experience, but then fai.s to note the great pumber of
couples who are now involuntarily sterile because they resorted to

allegedly reversible birth control or induced abortion -~ both

d d by "compassionless” Catholic teaching.

Lastly, he states that "Artificial sex (birth contzol) is a
challenge to a personal relationship®. Yes, with more than 50
venereal diseases including ALDS -- up from S5 im 1955, a 50% divorce
rate, one of three prednmanciess aborted, and out-of-wedlock pregnancy
rates higher than any time in US hhtozy’ well, I have to agree.

But to believe the birth control debate is settled ignores the
sage observation of Nguw Republic co-founder, Walter Lippmann, who
pointed out that back in the 30°'s the Christian churches, espicially
the Romsn Catholic one instantly recognized that “"whether or not
birth control is eugenic, hygienic, and economsic, it is the most
revolutionary practice in the history of sexua) morals.”

Indeed, tha Church is saying "Noi" to man, because man is saying
"No1® to God.

0z, iet’'s take an allegedly Catholic critic of the vatican
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Instruction, $he Washington Post's own Coleman McCarthy, whose
special charisa for misrepresenting things Catholic is nowhere more
evident than his attempts to critique, much less make sense of what
the Church says about sex.

In his column [3/14/87] Mr. McCarthy alleges that the "temporary
occupant of Peter‘'s Chair, John Paul II and his assistant, Cardinal
Ratzinger, lack compassion because they have .he courage to say “no"
to technologiczl menipulation and other barn ysrd degradations of
hussn procreation.

Mow, compassion means “suffe. _, together with another®, not
ecquiescing or applauding efforts to "go beyond the limits of a
reasonable dominion over nature.” “ompassion moreover, is only
possible when predicated on a desire, respect, apprecietion and
insistence on truth. When Christ wes told by the Samariten woman at
the well that she had no hus™and, he replied, that as she had had
five previous “husband “ end her cuxrent male companion was not her
husband, she had spoken the truth end wes congratulated. And although
she could bave stood on bher personel anguish in tryisg to find
bappines. <hildren and fulfillment, her response was “I see ycu are
& prophet®, end not, "Where is your cospassion for ay exceptions?*®.

But, Mr. HcCerthy thinks that when the Lord said "What God has
Joined together, let not man break esunder.® that the Deity wasn't
telking to journalists or infertile couples. The Vatican was so
heartless es '0 suggest "Adoption, verious forms of edu.-ational work,
end assistence to other families and to poor or handicapped child-
ren.” ~- events which happened far more often among infertile couples

when abortion was illegal snd which journalists then applauded.

O
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Curiously, botb in Poat reporting on this matter and Nr.
McCarthy's column, a0 mention is made of the great nusber of couples
wbo are now sterile because they resorted to allegedly reversible
birth control or abortion -~ botb demned by *

P ionless®
Catholic teacbing and botb of wbich "technologies™ have increased the
numsber of infertile, married couples. Even the “"make America safe for

hedonism® U.8. C s for Di Control bas admitted this for Pill

and IUD ‘complications’.

Current estimates of the number of involuntarily sterile are 1
in every 5-7 couples, or 15-20%. While not all sucb infertility is »
reJult of a VD, and not all VD's cause infertility, "the trends c.ar
the last twenty years show a definite correlation hetveen the two.®
Effects also are felt by cbildren as 5,000 newborns die eacb year
fros group B streptococcus infection. [Keating, Carolyn, REC, “The
Ispact of Sexually Transmitted Diseases on Human Pertility.®, Health
Care for Women Intgrnational, Vol 8, pp 33-41, 1987)

YTet, the secular response to these tecbnological violations of
the moral law are further technological deviations to achieve the
“wanted” baby after so many millions of allegedly “unwanted® ones
bave been discarded or destroyed. And we end up witb social
principals like_the salaried biological mother who bas « duty to
relinquisb the child she bore pursuant to a surrogste mother
contract. We also have in vitro "hatcheries® charging $3,500 and more
for their petri disb e«periments claiming tbey are more successful
than na:re, but who "overlook® the fact that as check-writing
couples still maintain conjugal r.:lations the baby may have resulted
from natural conception! Yet the vatican is irretional and cloaked in

1¢

o




185

Lastly, Mr. HcCarthy claims that only "Catholic politicians® are
asked to act as the "nope’s lobbyists shoving legislatuzes around® to
enact "church laws” perhars assisted by "PopePAC® - the vatican’s
Political Action Committes -- all to the horror “f “Know Nothings®?

In its reasoned conclusions the vatican Congregation relied upon
not only principles of Faith as found in Scripture which do apply to
Catholic politicians even if some of them such as Covernor Cuomo
think otherwise. Also noted was a correct ana authoritative reading
of the book of nature which is appliceble t- 411 busan pexzsons and
which shoul¢ be defended by the public authorities of any or no Paith
as necessary for the individual and the comson good.

Perhaps it is otherwise in Chevy Chas~, but lest Mr. McCacthy
forgets, gravity applies to both Catholics and non-Catholics. It is
likewise with the moral law.

As @ nation we were once respected and admired for our ideals,
now, after the birth control fueled sex revolt, we are mezely envied
for our machines. Presently, we are in the position of poet Gerard
Manley Nopkine® incontinent lover who sought to derive the infinite
from the creaturely, bending nature as if it were a plastic object to
be molded by anyone brave enough to try. 1owever, in the Hound of
Neaven, the idolater ¢ scovers that:

"I tempted all hie servitors, but to find

My own betrayal in their censtancy,

In faith to Him their fickleness to me,

Their traitorous trueness, and their loyal deceit.

To all swift things for swiftness did I sve...
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Fear wist not to evade 33 Love wist to pursve.
Still, with unhurryiny chase,
And unperturbed pace,

Deliberaste speed, majestic inatancy,

Came on the following Feet,

And a voice above their best--

’Nsught shelters thee, wuno wilt not shelter Me.’"

Lastly, I reslize that in s culture which operates under no or
very few Christisn presuppositions, indeed, finding Christisn
motivation behind legislative constitutionally asuspect [Title XX
USPHSA] that such observed may be dismissed ss improper.
Nevertheleas, as Pagan practices make further inroads, snd as
technological changea increase the reach of certsin socisl principles
there will be sdditionsl queations to snawer. For example:

1. Although the term "surrogste mother® is spplied to the woman
carrying snd conceiving the child from her ovum, she is not »
surrogate because she is not the "substitute® mother®. In fact she
becomes a3 temporary concubine. How 1s this not exploitative of women?
2. What 18 there to astop single women from seeking the "services ® of
sn in sitro *hatchery® to conceive a child sccording to the eugenic
specifications she stipulates? How 1s this good for children?

3. Should certain wosen be prohibited from sttempting this, i.e. AIDS
antibody positive carriers, lesbians? And if so what criteris are to
be used?

4. How are married couples protected from deception and paying for »
child production service they never actually received in the case
where they undergo peiri dish fertilization with subsequent
implantation for 8 child they "naturslly® conceived?
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5. What research is being conducted by the National Institutes of
Health that would result in the development of an "artificial womb"
for human gestation? If it is being done, under what authority is {t
carried out, are you prepared to recommend that the Congress halt
this?

The above are o011y a few of the many questions that >an be asked
because of recent technological innovations affecting human
generation.

A measure of how far values and attitudes have come in this area
would be legislation prohibiting the practice of "surrogate
motherhood”. If this could not pass, neither would any proposzls
dealing with in vitro fertilization -- so far from the norss of the
"natural® have we come. Unless the practice of SM could be abolished,
there would be no practical chance to abolish IVF for married
persons. The Vatican Instruction makes it clear that in countries
where the practice of abortion is widespread such efforts at re-
establishing the integrity of the marriage bond would be difficult.

But, given the present "realities® of social attitudes being
ccnditioned by a widespread acceptance of artificial birth control, a
modest approach would be a bill containing the following srovisicns
and rationale:

Under the Thirteenth Amendment, not only slavery, but the badges
and incidences of slavery may be abolished by the Congress. If the
situation of “surrogate motherhood" 1s not a case of child selling
and therefore a badge and incidence of slavery, nothing is.

The claim put forth by surrogate motherhood proponents that it

is a service, {. ¢. merely renting a womb, that is being contracted
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for, it must be asked why such 'e?ntraets' can only be fulfilled with

the delivery of a child trested in this case as a chattel?
Accordingly, the U.S. Congress has a duty to sboltsh such

practices within the utilizing the following criteris:

[a.) Agents who procure the services of women for SH should be

subject to a fine for the first offence and 3 fine and or prison

sentence for the second.

[b.] No penalty for ¢! rospective SM.

[c.] Procuring or sttempting to procure s SM should be an offence

with a fine.

[d.] Any SM "contract® should “e considered null and void "sb initio"

The SH reatrictions should apply whether the sttempt to procure s

bsby vis SH occurs in the US or abroad. But this restriction should

epply only to US citizens.

[e.] Prohibit the interstate advertising of such SM "services”.

[f.] The SK prohibitions sre to spply only to those artificiel

inseminetion techniques [in vitro fertilization end others)

regsrdless of wvho ia the donor of male or female gametes.

Conventionel adultery or simple fornication would not be covered. Nor

would in vitro fertilizetion of s bons fide married couple be

prohibited. However, if s bigamous marrisge should be entered into to

evoid the SH prohibition, that should come under coverage.

[g.] Child selling is to be prohibited.

[h.) The bill should not oover oonventionsl sdoption of children

where medicel or other incidental expenses ere covered for » womsn

who places her child for adoption.

[1.] Violstion of the SK prohibitions should render sny physician or




189

institution ineligible for federsl funding. Fines and punishments
should also apply to such institutions, physicians, and others
involved with the prohibited SM in vitro process.

O 5-468 0 - 88 - 7 -
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Mr. MorrisoN. I want to thank you all for your testimony. I have
a couple of questions. I'd just like to comment at the outset that
what distresses me most about this hearing is that activities that
are 80 well developed out there in the world already, are still the
source of quite a bit of difference of opinion as to what ,ur public
policy approach ought to be.

It seems to me we have a pretty substantial time lag in our will-
ingness and ability to decide what we think and that runs the risk
that a lot of interest will grow up around the practices before ap-
propriate levels of government make judgments about these ques-
tions.

Mr. Robertson, I was struck by the expansiveness as a believer
and practitioner of Constitutional law in my life, I was struck by
the expansiveness of t{our Constitutional analysis. Were really
meaning to say that the procreative right, in your view, the Consti-
tutional parameters of procreative right really reaches to the
point of making, going beyond what the person can really do him
or hergelf, but a right to engage any other dperson or any other
technology in order to realize one’s biological destiny?

It seems like a very expansive definition.

Mr. RoserTsoN. I did mean to say that. I'm not sure it’s as shock-
ingly ex ive as perhaps it was experienced when one considers
it step step. r all, with the married couple we inly
allow the married couple to use physicians in child birth and obwvi-
ously physicians to create conception in in vitro fertilization. That’s
bringing someone else into it, but of course, you're raising the ques-
tion about bringing in the third party who provides sperm or egg
or surrcgacy and my point is that if we take seriously the notion
that married couples have a right to procreate, and examine that
in the context of when they are infertile and look at the values
that underlie the right to procreate, it would seem that those same
values would be renfhzed by allowing them to use the assistance of
a willing donor or surrogate.

Mr. MorrisoN. When you say the values, what are you under-
standing to be the values that underlie the Supreme Court’s deter-
mination of that privacy right to procreate? .

Mr. RoBerTsON. The right to marry has one of its main purposes
as procreation. Secondly, the great importance that procreation has
for individual identity and personal fulfillment in marriage. It's
those values that would underlie the recognition of a right of pro-
creative liberty by coital and non-coital means. -

Mr. MorrisoN. Do you think it’s a biology point?

Mr. RoBErTsON. Well, it's a——

Mr. MorrisoN. I mean, if it went to the value that was recog-
nized by the Supreme Court, there was ultimately biological.

Mr. RoBerTsoN. Well, it's rooted in biology, but it obviously has
an important social dimension that the purpose or a main function
of marriage is a reproductive arrangement. Indeed, soriety at-
tempts to channel reproduction throu%0 marital arrangements.

r. MorgisoN. But we're talking about circumstances where re-
production by normal biology doesn’t occur.

Mr. RoerTsoN. Right.

Mr. MoRrrisON. And so, you know, whatever that’s about, why
ever that occurs, that's the circumstance and now what I'm trying
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to discover is what value you think it is that the Supreme Court
and we all should honor with respect to the Constitution and what
that means about what the—I mean, you’re basically defining what
the State ‘annot make decisions about——

Mr. RoszrTsoN. Right.

Mr. MorrisoN [cortinuing]. Because of the broader decision
that’s been made in the Constitution to protect some value and 'm
trying to find out from you what, exactly, that is and I’m still con-

Mr. Roszrrson. It's the same value that is recognized in recog-
nizing the married couple’s right to reproduce coitally. Why do we
recognize that? Because theyre married, they want to reproduce,
they want to have a family. Now, the mere :thatbyblological
accident, the man cannot produce or the woman's tubes are
blocked, I don’t see why that should deprive the couple of the gfht
to acquire children if there are means available that will allow
that to occur, such as the use of a sperm donor or the use of in
g+ fWhtion' hat the of th fi

point here is that the interests of the couple in forming a *
famn{y are the same, whether or not they are fertiﬂ. They have the
same psychological and biological and social in‘erest in forming a
family whether or not they are able to do so physically.

Thus, if there are means available to assist them when they
cannot do so physically, it would seem that those means should get
the same protection that coital re uction does, ially when
;l;:: means will lead to offspring biologically related to one of the

ers.

Mr. MorrisoN. Do you—I think you said something about this,
but I'm not sure I ca:g;xt where you drew this line—do you draw a
distinction between t the government will ide cial as-
sistance for and what the government cg.1 te?

Do you agree with the ug;eme Court? Do you agree that the Su-
preme Court is correct in the McCray case about Federal funding
versus—

Mr. RoBeaTSON. Yes, yes, I do.

Mr. McorrisoN. That’s a matter of Constitutional law, not as a
matter of whether that’s the law because that’s what they decided.

Mr. RopermeoN. Right. As a matter of policy, I may disagree with
it. I think that is very sound Constitutional law and once the Su-
preme Court worked through those cases, I think that stands up as
a very sound position. Our Constitutional rights are negative
rights. They are rights against governmental interference with pri-
vate choice. Thﬁy are not positive rights to have the government
provide you with——

Mr. MorrisoN. That’s not what they decided in the First Amend-
ment cases.

Mr. RoperTsoN. 1 to differ with you. I certainly had a right
to come here and testify, but I certainli;edidn’t have the right to
have the government gay my fare to get here.

Mr. MoraisoN. No, but they’ve decided the subeidy questions dif-
ferently, I think, in the First Amendment context.

You accept that as the proper bounds? In other words, govern-
ment support is not what you are talking about. You’re just talking
about government interference.

168
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thgr'nomthe N.Yles. Whic hm&%metobethekeyfacﬁorﬂi:
is area, people proposing. atican statement says
government shoulzreome in and ban all these techniques and my
point is, you can’t constitutionally.

Mr. MozrisoN. Ms. Andrews, I was trying to pick up your line of
difference with Mr. Annas with res; to the concern about the
rights of the third party surrogates, in the surrogate circumstance,
the contractors.

Are you satisfied that normal contract law protections are suffi-
cient in these areas to protect the interests that are at stake when
somebody enters into these kinds of activities, these kinds of trans-
actions and these kinds of obligations?

Ms. Anprews. I think in most instances, but I would be more
comfortable with State legislation clearly setting out who the legal
parents are and iding mechanisms to assure the parties and
where 1 differ with Mr. , is in suggesting what shape that
S ek the State lexistaseon should ize th ption

egislation recogrize the pre-conce;
ts and Mr. Annas is saying that the State legislation
should always indicate that the gestational mother is the legal
mother, even if she’s carrying someone else’s embryo.

Mr. MozrisoN. And I guess I want to understand, why do you
think that that is a—from the standpoint of the well-being of the
child and social interest, why do you think that that is erable?

Why will that give us a better outcome?

Ms. AnprEws. Because it doesn’t leave the children in limbo. I
mean, that child when we get back to talking about, as Professor
Robertson nas, the importance of child bearing in a relationship.
The child born to a surrogate mother is only on earth because of
the relationship of the couple who had wanted that child. The sur-
rogate hasn’t made a decision to have a child as part of her family
:*_htehneshegf:sinto it and so I think we need to recognize that right

conple.

It’s not Txke an adoption situation. I think the worst situation for
the child is to be in litigation and so you have to decide if— .

Mr. MorrisoN. But it’s like an adoption in the sense of the deci-
sion of the couple that wants the child. They’'ve chosen to get the
child to be biologically related to them, which some people think is
more important than others, but in any case, that’s their decision.
But they’ve still decided that they can’t have a child by, I guess
what we would call the usual, unassisted fashion, but they want a
biologically related child, so they’re using a te.

But they’'ve made the decision to have a child, which is very
much like a decision to have an adopted child, because they need
the assistance of some third or a series of third parties.

Ms. ANprews. It’s not at all like the decision to have an adopted
child for the husband whose biological child it is. It's not like an
adoption, the woman is t and she has the genetic link to
the child, so I think the difference from the viewpoint of the child
is that if you sagathe surrogate could change her mind, that means
you’regomlgto vetheBa?M.:aseoverandoveragam‘ , because
a biol':sica father has a right to contest custody. It’s not good for
the child, even if the couple who have temporary custody of the
child ultimately get it, because of the tension and anxieties of
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having to go through years of litigation to determine who your
parents are.

e have to choose ope side or the other. I’'m in favor of choosing
the couple rather than the surrogate, wh~se husband had not
planned on ing this child.

Mr. MorrisoN. Well, what we choose will determine kind of what
behaviorwillbe.lmean,inasense,fpickingouta i dis-
pute where we have failed before the fact to choose the rules of the
game, it's a little unfair to pick on ‘hat as an example of how
things go because I assume peoBlaeawill—because one of the con-
cerns is that people’s behavior been skewed by the way the

I guess what I'm trying to understand is, you don't—I guess the
concern there is about the surrogate mother’s choice at the point of
fertilization—

Ms. ANprEws. I'd like to see massive protections of that choice.

Mr. MogrrisoN [continuing} Is that it is by definition an unin-
formed choice. I mean, that’s the argument on the other side or
that it is likely, in many cases, to be an uninformed choice such
that the person makmg it will feel coerced at a later time.

Ms. Anprews. I think that really demeans women to suggest
that they’re incapable of making an informed decision. I prefer

Mr. MorrisoN. Well, we make that kind of decision all the time
about people being—their state of mind or their state of condition
being such that they can’t make an informed judgment.

Ms. Anprews. But you're doing it here on sex grounds. We don’t
say that about ?erm donors and many sperm donors later feel re-
morse and would like to see the child.

Mr. MorzisoN. Well, maybe we--I don't really know. I'm not
dh;aw?g %l;at partllgllar linehand if ylou want to try to dev;lop tiat

e, I' very happy to hear it. I'm just getting at where you
drew the line and you?:e not concerned af)out that.

You believe that we can enforce a set of standards on that con-
tractual decision such that we should then enforce that contract
absolutely like we enforce the termination of parental rights
against all the world and that we should also ailow that to be a
com ted—financial transaction as well as an agreement that’s
bm«ﬂlert:?ust without consideration or without any substantial con-

ion,

Ms. ANDREWS. Sure.

Mr. MorrisoN. That's your position?

Ms. ANDREWS. Yes.

Mr. MorrisoN. And I guess what I'm still asking which I haven't
heard yet is, wh{ do you think the decision at that point as op-
posed to the post-birth point is more protective of the ultimate ﬁ:od
of the child, which I assume we have to be concerned about here
ultimately, beczuse that’s the unprotected party, the one non-adult,
non-participant, non-discretionary party.

Ms. Anpraws. thell, I think thh:t yo:l lcan't th(}eln have a mmtg
changeprovmonuneesyousayt f, In cases where a surroga!
changes her mind, she and her husband get the child and there’s
no question about it, because it's ‘got to go to one couple or the
other. I'm jus trying to get it out of Court which is the worst poesi-
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ble situation for everybody and which has the parents spending a
lot of mﬂ;o:ey hﬁxdey could otherwise spend in important activities
isi t child.

So,ithinkintermsofleavingitopentoyouasapo' maker,
z:u have to make a choice going in which family does that child

long to. I think since the intentions were for them to belong to
the infertile couple’s family for whom this may be the only way to
get a child, that that’s where my policy—I would put policy, but I
Just don’t want it in—

Mr. MorrisoN. Yes, I think of courre it's always possible to go to
Court, because people can behave in such a way as to force some-
body to come and get the child and no matter what rule we make,
it gllhg;: te?le that ultimately, in some circumstances, will have
to it X

Ms. ANprEWS. It's »ls0, you're more likely to get women who will
be harmed by this situation if you give them a second chance.
Women who aren’t certain about whether they can go through
with it may get involved with surrogacy thmimg they have a
second chance.

There’s already been one instance in which a surrogate tried to
extort more money on the claim that she could change her mind
and keep the child. And so, I think I can’t say that any of that is
really in the child’s best interest.

Mr. Moxgison. I want to give the gentleman from Louisiana—do
you have a question?

Mr. HoLLoway. No.

Mr. MorrisoN. We're going to have to close out this hearing. I

appreciate that this could—we could do this all day. It's been very
in ing and I a iate your testimony. I must say that from
the perspective that I come at some of this, the ease with which the

biology triumphs over everything else in these tions,
strikes me as very much something that acts against a lot of our
interests in other areas and you’re basking your whole Constitu-
tional interpretation of the ily integrity lire of cases, really
concerns me a lot since it comes down to just biology.

Ms. Anprews. Well, one thing that should be clarified is that
most people who use these techniques would prefer to adopt if that
were possible, but they have found barriers, you know, a three to
seven year wait, or they're too old or whatever, and so——

Mr. MorrisoN. Or tfx'e babies aren’t the right color most of all.
Let’s face the reality, that'’s what we’re talking about more than
anything else. There are plenty of healthy, non-white babies avail-
able for adoption.

Ms. ANprEws. Well, you know, part of that is a problem with
State law, even ir. your State, white couples who want black babies
aren’t allowed to adopt them.

Mr. MoxrisoN. I know that, it's—but it seems to me there’s a lot
going on here that, I mean, I think that some of the testimouy re-
ceived earlier about the underlying causes of some of these prob-
lems that haven’t got the attention that the high tech solution to
the problem gets, is a persistent problem we have on this issue and
some others.

I thank you very much for your testimony and the opportunity
to hear from you.
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The hearing is adjourned.

[The Committee adjourned at 12:57 p.m.}

{Material submitted for inclusion in the record follows:]
A Facr Suxxr Susmrrren sy Coanarrres MinoxiTy

IN VITRO FERTILIZATION

ret:rned to the uterus of the original donor or a surrogete mother. In vitro
i once known as test-tube fertilization, is commonly recom-
mendad!ormwithmabnolmnlityorblockminmemlophnwbu.

1
|

@ woman’s can be fertilized by husband’s sperm in the petri dish
and implanted in the wife (3 parents)
(3) another woman’s egg can ber fertilized by another man’s sperm in the
petri dish and implanted in the wife (4 parents)
(4)lnotherman'|eucnnbefertﬂiudbyanotherman'uperminﬂ:epeui
dish and im| tedinyetunotherwomm,ﬂmnhedbyfamﬂythntorigimlly
desired child (5 parents)
Other key definitions
Embryo: the infant during the 2nd through 8th week after fertilization
hferﬁﬁty:unhnﬁﬁzewfmﬂiu?amongmisumﬂlyduewhmm
countorwukm inability of women’s eggs to become fertilized is most
often due to blockage.

KRY FACTS ABOUT IN VITRO PERTILIZATION

First baby born using in vitro fertilization was in 1978. Approximately 1000 chil-
dren have been born since then. Y
Infertility affects moximtel 15% of all married couples in the United
St an soinaied 0% d b el ety nd ot o 1o male el
reasons for e ity is
i risks of tube blockage after age 30). v
ity among married women aged 20-24 also increased, by 177% between

1965 and 1!

Differences of opinion on “success” rate. Most commonly mentioned ratzs are
those given for doctors in IVF programs with “success” rates oi 80-90%. That
mMﬂ:ﬁkhph:?t@onmﬁdlym&rﬂym-M%dgrﬁm%M
similar to natural birth. y

3 different super-ovulatory drugs are used to stimulate the uction of more
than 1 ovum during a cycle (clomid, HOG and per, mul). Many (In Vitro Fertil-
ization) physicians believe that the likelihood of one or more embryos implanting
into a uterus increases with the number of embryos replaced, but some limit that to

. 200
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Replaces conception that originates from a natural intercourse with that of an un-
natural origin, conception in = dish outside the body.

Professor Paul Rameey: ‘“We shall have to aseess in vitro fertilization as a long
step toward Hatcheries; that is extracorporeal gestation, and the introduction of un-
Conditwnu'and rate : ' e it ia cul by the

Predestinators of the fature.”
Vatican document titled “Instruction on for Human Life in Its Origin and
on the Dignity of Procreation:”” In vitro ilization between husband and wife is
s “ﬂenifitoi'smiidendinﬂnqonthqf‘;lefact?;d;'“
sexual relations, generation uman is objectively i
perfection: namely, that »f being the t and fruit of a conj
%ﬁc i Mli’chnelN J document’s main thrust “is to defend a

humrkbtwbdmaﬂiaﬂaudinmhdeuﬂnndchﬁty:dwhumﬁﬁuof
lchﬂdwhmnwmw'mwﬁwmuwdgiﬁdm ily

and personal for one another.
Lutheran theologian Richari John Neuhaus: “I den't think it's the definite word,
but it's a marvelously starting point for discussion . . . it seems to be a limited

definition of the act of love but one is challenged to csk, if you expead the act of
love to separate love from the act of procreation, then where do you draw the line?
It has raised a challenge to all of us to be more precise.”

(2) What legal status should an embryo have? Should it have all the legal rights of a
human being?
of?li:ek especially complicated in view of freezing of embryos for indefinite periods
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Whatproviaionlhouldbemadeforembryosinthecuewhenthedononupa-
rate or die?

If the donors die, as they did in an Australian plane crash in 1983, and if the
moisimplantedandlawr delivered, what are the inheritance rights of the

(3) Whoee child is it?

In 1954 in the Illinois case Doornbos v. Doornbos the court held that even if her
husband had consented, a woman who underwent artificial insemination by donor
was guilty of adultery. More recent court rulings hold that if a married woman is
oft'lnt. inseminated with the consent of her husband, the child is the legal child

Many state statutes specifically provide that a man is not the segal father if he
furnishes sperm for artificial insemination of a woman who is not Liis wife.
(4) Independence for women
Jane Mattes, a psychotherapist founded Single Mothers by Choice. “Relationships
are disposable

now .Peoplesplit.Beinglparentisaplacewworkoutintimacy
where your partner can’t leave.”
V'lom.enno havewnettleonlmanjultbecausetimeisrunningouton

their biological and single men can seek a surrogate mother if they do not
mitheenhnglemenuohwife.(l.ifemmzinewvernoryﬂm, 1987)
«5) Who should be responsible for the costs of IVF?

Many researchers believe that the Federal Government, which funds tae major
portion of all biomedical research in the U.S. should support IVF research.

“Just as there are people who would like to buy a fine car and have to settle for

something else, 50 there are people who cannot afford this.”—Dr. Howard Jones,
Eastern Medical School in Norfolk

ARTIFCIAL INSEMINATION

Definiti
Sperm from an anonymous donor provides a common solution for a male infertil-
ity problem. ingly, sperm banks are freezing supplies so that, for instance, a

oouplewhomtmorethanonechildcangobackmemlyenu later for a second
insemination from the same donor, making their child true siblings.
Key facts
Thousands of births (3576 in 1977) by this method.
95% in one survey were because of male infertility (New England Journal of Med-
icine, “%rlr;?;)m of Artificial Insemination by Donor in the United States,”
40% of the doctors surveyed have provided this service for reasons other than
male sterility however including those husbands wko feared transmitting a genetic
disesse. (NEJ of Medicine).
. 10% of the doctors in this 1977 survey inseminated single women (NEJ of Medi-

cine)

62% of doctors who selected their own donors for patients used medical students
or hospital remdents (NEJ of Medicine).

Most doctors attempted to match at least hair color, skin color, eye color and
height; more thanhalf also considered religious or ethnic background and blood

doctors who kept track of this information (and fewer doctors answered this

question than any other) had never used a donor fir more than 6 pregnancies. Ap-
proximately 6% had used donors for 15 or more pregnancies. (NEJ of Medicine).
Special problem with this method of birth .

Using a single denor for many recipients may resuit in inadvertent consanguinity
or inbreeding. This complication could occur if two people mated who unknowingly
shared the same genetic father or if a recipient was inseminated with the semen of
a relative. Either may occur accidently, since the identify of the semen denor is
almost always concealed.

Confidentiality of donors also raises problems relating to possible future questions ’
relating to adoption, genetic counseling, psychologic needs, and other such ques-
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upon a time there was a man and a woman. They met, fell in love and
they decided to have a family. They made love, and within
ild was born. t one was very soon followed by others. And

they lived luggilly ever after.’ THIS IS A FAIRY TALE. For millions of people in
ligsé'l’ as patently fantastic as Sleeping Beauty.”—Life magazine

“Clergy who have talked often of the family as the linchpin of life now say that
want to restrict how families can be created.” Life, 1
tion is separated from sexual intercourse but in some cases only when the
couple has determined that sexus! intercourse does not lear, to tion in any
case. In these cases, some see the physician functioning as a kind of early midwife,
helping the couple with ihe beginnings of the pregnancy rather thaa with the deliv-
ery of a fully developed fetus.
Con

From ‘_‘Im”tnwtion on Respect for Humen Life in Its Origin and on the Dignity of

“The fidelity of the spouses in the unity of marriage involves reciprocal respect of
their right to a father and a mother only through each other ”
“Heter! artificial fertilization is contrary to unityofmarri.ge,wthe
dignity of spousu,wthevmﬁonlsroperwpamnu,andwthechﬂdsﬁghtw
i i in marriage and from marriage.”

“The fertilization of a married woman with he sperm of a donor different from
her husband and fertilization with the husband’s sperm of an ovum not coming
from his wife are morally illicit. Furthermore, the artificial fertilizatiun of a woman
\ﬁv‘l’n:."'uunmrriedora widow, whoever the donor may be, cannot be morally justi-

“Homologous artificial fertilization, in seeking a procreation which is not fruiv of
a specific act of conjugal union, objectively effects an analogous separation between
the goods and the meanings of marriage.”

“Masturbation, through which the sperm is normally obtained, is another sign of
this dissociation: Even when it is done for the purpose of tion the act re-
mains mdgrived of its unitive meaning: ‘It lacks the sexus ationship called for by
the moral order, namely the relationship which reali full sense of mutual
self-giving and human procreation in the context of true lov ”

SURROGATE MOTHERHOOD
Definition

A sutrogate motherhood arrangement general}{v involves a couple that is infertile
or otherwise unable or unwilling to bear a child, and a woman, contracted by the
couple to bear the ch’ld for them.

In the process, a woman, or surrogate, is im, ted by the semen of a man who
is not her husband and agrees to turn over the child born as a result of that action
to the child’s father and his wife. Although circumstances of particular cases can
vary, the parties ‘fenerall sign a contract setting out their various rights and re-
mmnbilitm. under which the surrogate mother agrees to relinquish all rights to

child after birth, in exc e for a fee (typically $10,000) and payment of all
legal and medical expenses. The father’s wife is not usuall port{ to this contract, to
avoid possible violation and prohibitions against “baby selling,” but goes on to legal-
}; adopt the child as her ywn, after her husband’s patcrnity has been established.
ollowing this action, unless otherwise provided by contract, the surrogate mother
has no legal right to further contact with the child.

Other types of surrogate mothering arrangements exist, such as those between a
surrogate and a single male, an unmarried couple or a single woman why can not or
will not carry the chi.d and does not want the burden of a spouse. For the most
part, hot:ever. surrogate arrangements involve a couple and a woman to act as a
surrogate.

The use of the term “surrogate” for a woman who is the lgenetic and gesta-
tional mother of u child appears a misnomer to those who feel that the adoptive
mer is actually the surrogate for the biologic mother, who has given up her
¢

Specifics of the process and contracting procedure
When the wife has been determined to be infertile (or has problems that preclude

pregnancy) and generally after other methods of fertilizatioi, have been exhausted,
the couple may seek legal and medical advice for an arrangement with a surrogate
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mother. A lawyer is charged with finding a surrogate and preparing the | docu-
ments for the ure. Generally, these documents arrange payment of the surro-
gate and clarify that in return she must turn over the child and all further respon-
sibility and legal right to the child. It further provides that the father has the right
to demand that the mother undergo amniocentisis to determine if the fetus is de-
formed, and can insist that the mother have an abortion based on the results of the
test. While financial arrangements may vary, most set out a schedule of pe ts
shouldﬂ:emothermiscarryorgivebirthtoastiubomchild,inadditiontot e pay-
ment of all medical and legal expenses. The father is usually thought obligated to
accept a physically or mentally deformed child, although this may not be specifical-
ly spelleJ out in the contract.

After a series of tests, the suriogate mother is artifically inseminated with the
semen of the contracting husband. By contract, the mother is bound not to have sex
with anyone during tl:2, process until her pregnancy is confirmed. Her actions,
eating and drinking habits, and other aspects of her personal life are controlled by
the contract and father may disclaim responsibility or default on the contract
subject to the mother’s observance of the contractual obligations.

After the birth of the child and the determination of its health, the mother has a
certainperiod(dependingontlwcontractandtlwstatelaw)inwhichshemayre-
consider surrendering the child. Once she decides to relinquish responsibility for the
infant and the father’s paternity is . stablished, the of adoption by the fa-
ther’s wife may take place, thus the couple takes the cm' d as their own.

KEY FACTS ABOUT SURROGATE MOTHERING

An estimated 600 surragocies have taken place in the United States to date.

Artificial insemination is the closest process to surrogate mothering for which
thereislegalpreeedentintbeUnitedStt:tea. handled inf here all

Oﬂen,surmgatemotheramngemen are informally, where parties
know each other (e.g., a women decides to bear a child for her infertile sister). These
operate completely outside of the law with regard to such matters as which names
go on the birth certificate, the need for adoption and the termiuation of parental
rights and financial and other obligations.

DEMOGRAPHICS OF SURROGATE MOTHERS

Surrogate mothers average 25 years of age.

More than 50% of surrogate riothers are married.

One fifth of surrogate mothers are divorced.
fourth of surrogate mothers are single.

§7% of surrogate mothers are Protestant.

% of surrogate mothers are Catholic.

One half of surrogate mothers are high school graduates,

One fourth of surrogate mothers have schooling beyond high school.

The “Baby M” Case and its legal and ethical considerations

In the well publicized Baby M case, Mary Beth Whitehead entered into a standard
surrogate mnn% agreement in l?ebrmgu 1985, under which Mrs. Whitehead was
to receive $10,000 for giving birth ‘o a term baby. Ricahard Whitehead, Mrs.
Whitehead’s husband, acknowl i that he refused to consent to the artificial in-
semination of the child born to his wife, 80 that he was not to be considered the
father of the child born to his wife. Mrs. Stern, the prospective udoptive mother,
mnotpartybtlwmtractbinpurethatnomhiblﬁomagaixmbabynmngor
the ryment of money in connection with the adoption, were violated. When the
child was born in March of 1986, Mr. and Mys. Whitehead signed an acknowledge-
ment of Mr, Stern’s paternity. .

Mrs. Whitehead became despondent after tu over the child and gained the
Stern’s permission to see the child for a week. Rather than returning child to
the contracting parents, she fled to Florida with the child for several months.

The court’s decision

In the New Jersey Supreme Court, Judge Harvey Sorkow upheld the contract as
valid, terminated Mrs. mitehead’u parental rights and awarded custody of the
child to the Sterns, allowi Mrs. Stern to adopt the baby. Had he ruled the con-
tract invalid, the case would have reverted to a standard custody case in which the
decision parents is based on ““the best interest of the child.” In his decision,
Judge Sorkow clearly found that the baby’s best interests would be met by the
Sterns. He found that the Sterns would provide a loving environment and opportu-
nity for higher education. The judge further cited Mrs, Whitehead’s implusive be-
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havior, includiniuthreats to kill the child rather than return it to the Sterns, the
claim that the child was her husband’s, despite his vasectomy some years previous-
ly, and her removal of her son from public school without even rxtifying his teach-
ers when they fled to Florida.

Concerns noted in the decision

1. Thntthechildwillnotbeprotected.

2. The potential for exploitation of the surrogate.

3. The alleged denigration of human dignity by recognizing auy agreement in
which a child is produced for m .

4. The undermining of tnditim notions of family.

5 Surrogacy allows an elite economic group to use a poorer group of people to

- their purposes.
.rt’s rejecon of noted concerns
o T complianos, e 4 vl be adopten v oo Tt ehild will be protect

. In compli chi i with inquiry into its well bein,,. If there
is not compliance, the child’s well being wil) still be“itigated by the court.

2. Surrogate mothering is not as exploitative as private adoption, where a woman
who is alreadjy prmnt may be forced to take action (such as gig}g up her child)
that she wonld ra avoid. In , the contract is made before pregnancy,
when the desire and the intention to have a family exists on the oouﬂlea part and
the te has an opportunity to consult, take advice and consider her act and is
"% Yt e e te being paid for th der of a child;

. Money paid to surrogate is not being paid for the surrender of a child;
rather the bioloﬂlcal father pays the surrogate for her willingness to be impregnated
andcarr{i'hilc ild. This is not baby selling in that the father can not buy what is

y 3
4. Surrogate motherhood cannot undermine traditional notions of the family since
the whole purpose of the arrangement is to create a family, and it may be the only
way to do 8o for childless couples who very much want one.

. The judge found this ment “insensitive and offensive to the intensive drive
to rrocreate naturally and when that is impoesible to use what lawful means as pos-
sible to gain a child"—a fundamental desire of all men and women, regardless of
economic status.

Specific cases and problems concerning surrogate mothering

In some cases, such as those in which the child is born with a defect, neither
pgrtywilhescustodyofthechild.lnsuchacase,achildbomtoasurogatewal
osed as having microcephaly, a condition related to mental retardation. The
contracting man claimed that the baby was not his and thus he was not obligated to
either take the baby or pay the lurrognte’s fee. On the basis of blo.d typing, it was
determined that the b.by was not in fact the contracting man'’s & 1d that the surro-
gate had become i‘regnnnt by her husband before the artificial insemination, thus
the su te and her husband resumed responsibility for the child.

In the gantucky Sl::grdeme Court, a decision was reached that the State’s prohibi-
tion of ing a child for the purpose of adoption did not apply in a surrogate
moth case w the agreement to turn over the child is entered before the
child is conceived. The court ided surrogate mothers 5 days from the birth of
the child to reconsider their dec’sion to turn over the child. This law takes t ‘ece-
dence over the contractural obligation to turn the child over. Should the mother
decide not to relinquish the child, she would receive none of the money promised to
her, but the biolog?cal father would be placed ir: the same position of responsibility
as any other father with a child born cut of wedlock. .

In the Michigan case of Doe V. Kelley, a couple challenged the oonatitutionahti' of
several adoption statutes which prohibited them from entering a surrogate mother-
ing contract. The laws concerned prohibited the exchange of money in connection
with adoption related ings. The court found that the couple’s desire to
change the legal status of the child born of the surrogate through use of the adop-
tion code not to be “within the realm of fundamental interests protected ?' the
right to pri: froun reasonable government regulation.” However, it also held that
the chnlron‘c':? laws did not prohibit the couple from having the child as planned.

Pro

“Collaborative ng‘roduction allows some persons who might otherwise remain
childless to uce healthy children.”

“For couples exhausted and frustrated by theee efforts [to adopt a child the surro-
gate arrangement seems a godsend.”
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“While this ¥nee tag [$20,000 to $25,000] makes the surrogate contract a con-
sumption item for the middle clauee, it is not unjust to poor couples for it does not
leave them worse off than were,”

“If you estimate 600 to date, the percentage of problems is veg;. very small. This
is the last alternative for many people. They have already gone through surgery, in
vitro fertilization, an adoption attempt. They know there are not enough axeptable
babies. They feel very lucky that there is one more alternative.”” LIFE p- 26.

“For the child, the use of a surmfate mother gives him or her an opportunity
that would not otherwise be avaiiable: the opportunity to exist. Furthermore, the
child would be reared by a couple who 8o wanted him or her that they were willing
to participate in a novel process with potential legal and other risks.”

Con

"Surmte motherhood is partly like indentured servitude and partly like prosti-
tution. prostitution, it makes one of the most intimate acts a commerci , and
therefore, impersonal, transaction. Like indentured servitude, it permits an individ-
ual l? ::21' not just thc fnt;its otfh hn? lal}ori. but his pemont:il ::;honmy.';gll hood

“ ting promiscuity to the level of monogamy, en ucing mother! toa
‘se{'.viee.' we pander to the weakest side of our natures and punish what is best in
us

‘However, its [surrogate mothering’s deliberate separation of genetic, gestational,
and social parentage is troublesome. . . there is a risk of confusing family lineage
and personal identity. In addition, the techm?::o intentionally manipulate a natu-
ral that many persons want free of technical intervention.”

¥ urrogate mother arrangements are designed to se; te in the mind of the sur-
rogate mother the decision to create a child from the decision to have and raise that
child. The cause of this dissociation is some other benefit that she will receive, most
often money. In other words, her desire to create a child is born of some motive
other than the desire to become a parent. This separation of the decision to create a
child from the decision to parent it is ethicall suspect. The child is conceived not
because he is wanted by his biological mother, but because he can be useful to some-
one else. He is conceived in order to be given away.”

Alternative Methods of Surrogacy

Host womb surrogacy

1t is now possible to fertilize an egg outside of the body through in vitro fertiliza-
tion, and use the resultant embryo to impregnate a surrogate mother if the biologi-
cal er for some reason cannot carry a child. Also, embryo transplants may in
time make it possible for women with  histories of early miscarriages to become
pregnant, after which the embryo is moved to the womb of another woman who car-
ries and gives birth to the child.

The world’s first ‘host womb” baby (the mother’s egg was fertilized in vitro by
the father’s sperm and implanted into the womb of a third woman) recently
turned one year old.

“What is technically possible is not for that very reason morally admissable.”

Fetal research is essential to the development of new therapies and treatments
for what are now devastatirag. even fatal, cﬂaeases and disorders. Advances such as
treatment for Rh disease and in utero surﬁy for defects such as hydrocephalus are
only possible through research involving fetus. Great care was taken in writing
the current regulations to ensure that no harm comes to any fetus or infant » a
result of research efforts.

Ii; 1985 the Health Research Extension Act improved protections for the human
subject in fetal experimentation and imposed a three year moratorium on any
waiver of such protections by the Secretary of HHS. A waiver would only be neces-
sary if one wished to authorize unethical experiments—those which subject an indi-
vidual human being to risk of harm or death solely to Tain knowl or the bene-
fit of others. When the moratorium expires in 1988y pro-life forces will urge Congress
to bar such waivers permanently.

Definitions

Research.—any inductive-deductive pro  'ss which aims at promoting the system-
atic observation of a given phenomenon in the human field or at verifying at hy-
pothesis arising from previous observations. . .

Experimentation.—any research in which the human being (in the various stages
of his existence: embryo, fetus, child or adult) represents the object through which
or upon which one intends to verify the effect, at present unknown or not sufficient-
ly known, of a given treatment (e.g., pharmacological teratogenic, surgical, etc.).

-~ 278
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Should research on human embryos be permitted?

Proponents: Research on embryos should be allowed in order to gain knowledge
which could be aimed, not only at improving the success rate of in vitro fertiliza-
tion, but also increasing researcher's understanding about the early stoﬁ of
human development (Irene-Stith-Coleman, Analyst in Life Sciences, Science Policy
Research Division, ional Research Service, April 12, 1985),

ts: It would be unethical to experiment on human embryos because, to do

20, 18 to tamper with human life, which is viewed as sacred. Opponents also fear

that scientisis may potentially use the knowledge obtained from research on human

embryos to produce people with selective &l:yswal and mental characteristics (Irene

Stith-Coleman, Analyst in Life Sciences, Science Policy Research Division, Congres-

sional Research Service, April 12, 1985).

The Law of the New Re, tive flechnologies (Lori B. Andrews, “The Stork
Market: The Law of tha New Reproductive Technologies,” American Bar Asso-
ciation Journal, Vol. 70, August 1984)

Not all the new conceptions are yet available in every state due to restrictive
state Jaws on fetal research and adoption.

In the wake of the U.S. Supreme Court’s 1973 decision regarding abortion, Roe v.
Wade, 410 U.S. 113 (1973), numerous state legislatures felt that in order to maintain
respect for human dignity, it was necessary to pass laws restricting or banning re-
search on fetuses.

Many of the state laws explicitly define the term fetus to include an embryo or
any product of eoneew:n.

'o the extent the , embryo transfer or embryo freezing are considered experi-
mental and ide no clear and immediate therapeutic Lcnefit to the embryo, the
fetal remrcﬂ laws may nt obstacles to the use of these infertility treatments.

Of the 25 states with fetal research laws, 14 cover research only when it is done
at a time when abortion is anticipated or subsequent to an abortion. Others cover
only research with a fetus that e&bﬁa a heartbeat, spontaneous voluntary muscle
movement or pulsation of the umbilical cord. )

Laws of these two types would not cover in vitro fertilization because the proce-
dure does not involve abortion and, by the time the fetus exhibits the capabilities
mentioned, it is no longer part of ex utero research but rather developing in utero

in the course of a normal cy.

Laws that ban research on fetuses in a more general manner, however, might pre-

d‘"rd'iiethl: i ofWi;'eml h b
ws restricting research present an even greater barrier to embryo
transfer, potentially prohibiting the process ‘n at least 16 states.

A ﬁter number of statutes would extent regulation to this procedure rather
than because many of these laws prohibit fetal research in connection with an
abortion. Under most of these laws the definition of abortion would seem to encom-
pass the flushing technique used in embryo transfer.

The fetal research laws are also broad enough in some states to put restraints on
a woman whose ovum are fertilized and transferred.

Laws in five states prohibit a woman from selling a fetus for experimentation. In
an additional nine states statutes reach even women who merely give away or
permit someone to use a live fetus.

Moral Evaluation of Research & Experimentation on Human Emb & Fetuses
(“Instruction on Respect for Human Life in its Origin and on the Dignity of Pro-
creation,” Origins, Vol. 16: No. 40, 3/19/87)

Medical research must refrain from operations on live embryos, unless there is a
moral certainty of not causing harm to the life or integrity of the unborn child and
mOtthte;'th and on condition that the parents have given their free and informed con-
sen e procedure.

If follows that all research, even when limited to the simple observation of the
embryo, would become illicit were it to involve risk to the embryo’s physical integri-
ty or life by reason of the methods used or the effects induced.

If the embryos are living, whether viable or not, they must be respected just like
_allll_y_lt:uman person; experimentation on embryos which is not directly therapeutic is
illicit.

No objective, even though noble in itself such as a foreseeable advantage to sci-
ence, to other human beings or to society, can in any way justify experimentation
on li human embﬁoa or fetuses, whether viable or not, either inside or outside
the mother’s womb. The informed consent ordinarily ired for clinical experi-
mentation on adults cannot be granted by the parents, who may not freely dispose
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of the physicai integrity or life of the unborn child. Moreover, experimentation on
embryos and fetuses always involves the certain expectation of harm to their physi-
cal integrity or even their death,

To use hunian cmbryos or fetuses as the object or instrument of experimentation
constitutes a crime against their dignity as human beings having a right to the
same respect that is due to the child already born and to every human person.

‘bft l‘i:‘iwn.'nlmorai wlproduce human embryos destined to be exploited as disposable
“biological matcrial.”

It is a duiy to condemn the particular tgravnz of the voluntary destruction of
human en, otiained “in vitro” for the sole purpose of research, either by
means of artificial :nsemination or by means of “twin fission.”

It is therefore nct in conformity with the morul law deliberately to expose to
death human embryos obtained “in vitor.”

In consequence of the fact that they have been produced in vitro, those embryos
which are not transferred into the body of the mother and are called “spare” are
exposed to an abeurd fate, with no poseibility of their being offered safe means of
survival which can be licitly Jursued.

AMNIOCENTISIS AND ULTRASOUND
Prenatal diagnosis of the baby’s expected condition.
Pro

It is claimed that some children are now born healthy because doctoncanjng:
whenandhowwdelimandarrnngeforpedintricsurgeonswbepreaentin
delivery room, ready to perform immediate procedures.

Con
Itischimedthntthemethodsnrepﬁmrﬂyusedbidentifyunwantedchﬂdnn
wm&ﬂwy% chin provide good enough tha t
¢ most machines now ide images en t pregnan
womenoﬂenmninamzeddelightatthescreen,wavingandtalkingwtbeirfe
tuses as they roll and kick before their . The machine, however, requires an
educated, practicsd eye to sort out the blured y shapes and understand what

mean.”"—from Los Angeles Timaarticlebyg:rySiegel.

knew his burden. To conclude whether a thumbnailsize heart was normal

‘woule det:uie e fet effecttlwpnreptsin.unt:mw.ayl.llff
someone is going to terminate a pregnancy based on my diagn himself,
I'm goi tobemre.Bntthenhetmght:We’renotperfect.o&':‘renotGod.” “1

he said slowly, choosing each word with care. ‘But
notlouncomfombleutochangewhatldohere...Thereisareeognitionthat
we u::‘;t ect, that our auomﬁ to improve people’s lives do a fair amount of

D"'c m”":l“d W’Mdﬁummh:mﬁummxﬁn then, and the

“It was, as always, a j nt call. imited experience then, an

few seen had been during ing points of gestation. Still,
both agree that it seemed like the fingernails were malformed. The fetus

2 e schar doctors.”—LA Times
TWO OTHER CONTROVERSIAL ISSUES
Parenting Desires Among Bisexual Women & Lesbians

Question. During the time you have thought yourself a lesbian or bisexual, have
you considered having children? If so, by which methods?

(in porcent)
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Amongtlw.ewhohadsuceufullyhadchildren,morelubianlwmsucce-ﬁﬂ
throughdonorimeminationwhilemmbisemalwomenwereaueeeuﬁdthm:gh
intercourse with a cooperative man.

Source, Journal of Reproductive Medicine, March 1987.

Science versus Values

Dr.hmdeteu:OnatheonﬁcdlﬂoLlcimmdnluumnotpo-iblym-
flict because involve two different enterprises. Science is the development of
information by ing out certain things and looking at little segments of reali-
ty, at smaller and smaller pieces. It's y an analytical enterprise that seeks to
developfacuulinformaﬁonmdkmmk&e.ltmppliumoﬂhnwmteﬁdon
which we then base our value judgment.

. difyi
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LAW OFFICES OF

ROBERT D. ARENSTEIN
295 Madison Avenue, New York, New York 10017

212) 679-3999

_-Ol:iv.un.muu :wm‘v.. OFFICE
LIA FORTUNATO SCRO Tesneck, New jersay 6766
MM OF Y, NS A RA. S oon Desee
LORRAINE R. BAEITMAN
Tty

May 19, 1987

Select Committee on Child gouth ¢ Tamily
35 Bouse Annex 2
Washington, D.C. 20515

Pursuant to our conversation, I am herewith enclo» ng for
your information, copies of my testimony before both the MNew York
State and New Jersey Legislatures reqgarding Commercial sSurrogacy
and the problems in Commercial Surrogacy. Themis other information
which I would be pleassdto provide your Comittee with if you-
would 1ike same.

Please note that I presently Co-chair the New York State Bar
Association Pamily Law Section Committee on Surrogats Parenting
and Chair the American Academy of Matrimonial Lawyers-New York
Chapter Committee on Surrogate Parenting. I am Counssl Member of
the American Bar Associations Pamily Law Section as well. If
there is any input I can give your Committee, please feel free

to call upon me.
S
Rober kamluin

RDA/rc
enc.

[CS-4680-88-8 oot

Aruitoxt provided by Eic:
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A Facr Suzz. Susmrrrep BY CoMMrrTE MINORITY

Prerasip STATEMENT OF Ronxxr D. ARENSTEIN, CHAIR, THE SURROGATE PARENTING
CoMMITTEE OF THE AMERICAN ACADEMY OF MaTRIMONIAL Lawyers, Nzw Yoax
Cuarrer AND Co-CHAR THE SurroGATE PARENTING CoMaarrrEE OF THE NEW YoRK
gnn Bar FamiLy Law Sxction, AND MEMaER oF NEW JERSEY BAR, STATE OF NEW

ERSEY

1 sppreciate the opportunity to appear before you today
to express my views regarding the issues of Surrogate Parenting
and Alternate Reproduction. 1 presently Chair the Surrogate
Parenting Committee of the American Academy of MNMatrisonial
Lawyers, MNew York Chapter and Co-Chsir the Surrogate Parenting
Committee of the New York State Bar Family Law Section. I am also
a member of the Mew Jersey Bar and a resident of the State of New
Jersey. I was also one of the former attorneys representing Mary
Beth Whitehead. We have been studying this area in our Committees
in New York and have =made recommendations which are ia the
process of being dissesinated to our executive committees. I
stress that the opinions and recommendstions that I will make
today are those of my own personal experience and do mot
represent the conclusion of the Committes. These recommendations
will be made officially at a later date.

I have had the opportunity to review Bills A-30385,
A-30368, A-3037, A-3038, A-3039 A-3040 and AJR-T6. As part of my
testinony I plan to comment on these Bills and expand my views to
:ovor the entire issue of Surrogate Parenting in the State of New
ersey.

There are many ways in which childless couples can seek
to have children, the most prevalent way in our country is that
of adoption. Our State and all of our sister States have devised
laws to protect all parties in the adoption area. There are msay
people who would say that there are not enough children in the
adoption process to aid and help childless oouples obtain
children. In fact, they argue that it takes a very long time for
a couple to adopt a child and that many people, as a result of
age, religion, sexual preference and otherwise, have been denied
the right to adopt. There may be reasons why these roadblocks
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have been placed in the adoption process. A closer examination
of the adoption process in our State may be in order.

To look at the issue of SBurrogate Parenting and the
present Bills which are before you, raises many gquestions and
problems in my mind. I do not believe that Surrogste Pareating
is & oonocept which is viable in today’s society. I have said oa
& prior occasions that I comsider it to be a form of penroductive
prostitution and that it ocomtravenes the prohibitioms against
buying and selling babies. Further, many pations in the world
have found that Surrogate Parenting should be cutlawed and have
taken steps to outlaw the practioe before it beocomes wide spread.

Britain, as a result of the Warnock Commission Report,
has banned commercial surrogacy and the issue has provoked
vigorous national debate. Mevertheless, four (4) ocountries, West
Germany, Norway, Sweden and the Metherlands are oonsidering
surrogacy bans and the West Buropean Justice Ministers are to
discuss the issues at a conference om artificial reproduction
scheduled this week in Brussels. The Ruropean consensus against
U.8. style agencies that arrange for childless couples to bear
babies was quoted by Frits Hondius, Deputy Director of Legal
Affairs for the 21 dation Counsel of Europe, in which he ¢ *d,
“...In Kurope, 1 think there is a general feeling that whatever
you allow it should not be for profit. It should be done out of
compassion...”

At  the present time, among the Western European
Countries, only Britain has gpecifically banned commerical
surrogacy. The British Pariiament passed a law in 1965, after a
court granted a couple, believed to be Americans, custody of &
baby born as a result of a desl arranged through a surrogaocy
agency.

Because of the uncertainty over whether the law covered
private surrogacy deals, the government brought a test case this
year concerning a couple who wanted to adopt a two (2) year old
girl, whom a surrogate mother privately bore for them, for
$6,000.00. On March 11, a high court ruled in the coupies favor,
saying the child was thriving under their care and noting that
the surrogate mother had no objection.

The next day, asnother high ocourt, ruled in a case
strikingly similar to the Baby M case in New Jorsey, granting
custody to the surrogate mother who bore twins for a childless
couple for an unspecified fee and then changed her mind about
giving them up. The Judge, in that case, said the maternal bond
between the woman who, with her other five (5) year old child was
on Social Security, outweighed the intellectual quality and
environment of the childless couples home.
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The West German Health Minister, Rita Suessmuth, said
in Jsnusry that she would introduce e Bill in Parliament this
year, banning surrogate births and advertisements dealing with

them. A similer bill ie expected to be approved by the Norwegian
Parlismert this Spring.

In Sweden and France, surrogacy is prohibited under
Adoption Regulations but a Swedish Government appointed inquiry
has proposed legislation banning surrogacy es “a doudbtful
bargeining with children”. Although surrogacy is not seen as a
sajor issue in the MNetherlands, the Dutch Health Counc.l, a
Government Advisory Body, has called for a ban on sur.ogacy
agencies to prevent the practice from becoming e commercial
gsimmick. In Switzerland, there is a bid for a natiomal
referendum on genetic engineering that would ban commerical
surrogacy. Under Swiss law, it would be several years before
auch a referendum could come to a vote. Israel has banned
surrogate paren’ ‘'ng as well.

The Vatican has strongly condemned surrogdcy in a
pronouncesent in March of this year.

The reports of Waller and Demack in Australia and the
Warnock Commission in England all reach the same conclusion with
respect to aurrogate motherhood arrangements in any form, they
recommend that it should be made illegal to:

(a) advertise to recruit surrogate mo‘hers

(b) exchange money as a result of the oontract
(c) Surrogate contracts should be treated as null
.n:i void and unenforceable as contrary to public
policy.

The basic premise in the legislative intent of Assembly
Bill 3038 is t5 facilitate the ability of infertile married
couples to become parents through the use of surrogate mothers. A
State may not prohibit the practice of surrogate parenting or
enact regulations that would have the effect of prohibiting the
practioces. The right to bear and beget a child ia protected but
not necessarily the right to contract. The thrust of the European
arguments, I believe, ia that commercial surrogacy w
infertility centera which are springing up throughout
ocountry, can and should be banned. The altruistic act ot
somebody who is involved in aurrogacy may be for different
motivation, but it ia clear to me that the infertility centers
across the country are profit making ventures, evidenced by the
large non-refundable fees, which are charged by these clinics.

The Supreme Court of the United Statea hsa recognized,
on numercus occasipns, that the relationship between parent and
child is coustitutionally protected.
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There is a fundamental liberty interest of natural
parents in the care, custody and management of their child, which
is protected by the 14th Amendment. The ocourt has repeatedly
eaphasized the importance of the family in our society. It has
been gaid that the interest of a parent in the ooapanionship
care, custody and management of his or her child “oooupies a
unique place in our legal culture, given the centrality of family
life as a focus for personal meaning and responsibility. Far more
Precious than property rights, parental rights have been desmed
to be among those essential to the orderly presence of happiness
by free men. It should be more significant and priceless thaa
liberties which derive merely from shifting economic arrangments .,

In addition to protecting the interest of the child
born of the surrogate arrangement, the state also has a duty to
protect the other children who will be irreparably damaged by the
enforcement of surrogate parenting agreements. Physicians
artificially inseminating surrogate mothers usually prefer that
the mothers already have one or two healthy childrea of their
own. This is to help assure the likelihood of a normal, healthy
newborn. The psychological implication of watching a mother’s
pregnancy ‘terminate with the giving away., or worse yet, the
selling of an offspring can be disasterous. The siblings of the
surrogate child will wonder if they are soon to suffer the same
fate, being taken away from their mother for some
incomprehensible reason. No one has considered the unbearable
guilt reaction that this child will face when later in life they
learn that their sister was carried and sold for funds that were
put aside for their education or welfare. -

Equally serious, are the symptoms of suilt frequently
seen among siblings _of a decessed or seriously injured child.
8iblings frequently allow a nmormal degree of Jealousy to appear
as wishes of death or illness upon a brother, aister or unbora
sibling. It is & well known fact that in cases of death of a
sibling, the surviving brothera and sisters assume that the fault
for the death was theirs, because of these jealous wishes. This
Jealousy ia frequently apparent as a child watches his mother
undergo changes as ghe becomes pregnant. These guilt reactions
when the sibling is mysteriously taken away are likely to cause &
guilt ocomplex of devastating and long lasting proportions. These
facts must be considered.

The Bills, which this Committee is preseatly
considering, have many flaws. To begin with, the parties are
still left to make a contract, which would include financial
compensation both to the surrogate mother involved and to the
infertility centers or baby brokers which broker the arrangesent.
After a careful examination of this bill, I do find lacking
strict regulations regarding the baby brokers to prevent the
commercial exploitation of both the infertile couples and the
surrogate mothers who are involved in the prooess. Whea the
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parties are satisfied, the process is fine. However, when one of
the parties has a problem. be it the mother, the father or either
spouse, the only peorle to profit from that problem are the
brokers. Our State has strict regulations on hospitals and
medical care. Yet, when it comes to the selling or the purchase
of a child. we do not propose to supervise the brokers involved
in the procesa and I find that to be surprising. Certainly the
Bill includes & provision for independent mental health care
professionsls to be involved in the process, but the policing of
the people involved in profiting from the sale, need to be
addressed in A~3038.

Additionally, 1 find various constitutional problems |
with the A-3038 itself. There 1is no definition of infertility, |
and limiting the Bill to infertilite couples, night raise a ]
discrimination problem of constitutional proportions. Can you |
legitimately discriminate if you allow surrogate pareating omly 1
to the infertile? Is being sterile voluntary or inm voluntary,
infertility? wWill you 1let & person who voluntarily becomes
sterile use the proceas. Furthermore, the terx child, does it
include & stillborn or miscarried embryo or would it spply ocaly
to that of only a fully born fetus. This may oreate a
substantial problem in the woman who is engaged in the
reproductive provesa but does not fully deliver a product,
namely. & human being. Many of the agreements whioh have been
used herctofore by the infertility centers diminish payment as a
result of any defective product which is produced by a surrogate
mother. This bill does not address that issue and leaves it to
the parties.

Prior to & recent meeting of the Surrogate Parenting
Committee of the MNew York State Bar, Family Lew Sectiom, 1
received a letter from one of my Co-Chairs, Bruno Colapietro, a
distinguished matrimonial lawyer in Binghsmton, MNew York. 1
would like to read to you his comments regarding surrogate
parenting as 1 find them to be relevant and important to this
forum. This is a letter dated April 1, 1987, and I gquote:

“...Confirming our telephone comversstiom of
March 31, 1987, I am waiting to oconfirm my
views in opposition to the Dunne, Goodhue
bill.

1 feel that comtracts for surrogate parenting
are both illegal and immoral.

We know that we cannot go to a wumen and
“buy” her baby and vlace it for adoption no
matter how worthy the adoptive parenta are
and no matter how willing the natural mother
is. The distinction between thia and &
surrogate parenting contract eludes me.
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One of my strong feelings on this is that
people with money will be dealing with people
who need money. I do not think you will find
parents who are less affluent desling with a
wealthy mother in order to procure s child.
1t is unnatural for s mother to surrender her
child. My o perience has been that when she
does give up her child, it is done out of an
act of love or necessity--a feeling that what
she is doing is in the best iaterest of the
child because no visble slterr. tive exists.

If you put it on s commercial level you are
plscing the nstural mother 1in a position
where she must learn to condition herself to
the point where she does not give a damm
about the child, only the money. This is
unnatursl and I do not want to think
somewhere down the road we have a generation
of mother’s who tore children they did not
care anything sbout.

I slso feel that you end up with cases like
Baby M where it is & tragedy for all
concerned, especially the child. ...

In addition, the A-3038 Bill which sllows & court to
terminate the rights of s mother at the birth of the child, leads
to grave constitutional implications, in my opinion. To begin
with, there sre no statutes in the country st the present time
which allow & pre-birth termination of maternal rights to be
enforced sfter the birth of & child with an afterbirth
ratification of the birth mother. The standard used im most
States for termination of parental rights ia s clear and
unequivocable standard and the right to family integrity has been
held to be a fundamenral 1liberty and subject to & higher
standard npecesaary by the court because of the conclusion that
the right to s family integrity is a fundamental right. The U.8.
Supreme Court, while never expressly declaring the right to be a
parent to be an sbsolute and fundamental right has nonetheless
implied that the right to family integrity is indeed fundamental
and the court has generslly found such s right on the basis of
one of two tests, (1) a liberty test and, (2) privacy interest.
The theory that there exists & liberty interest in one’s family
is srticulated in Waver v. Nebraska, where the court held that
the 14th Asendment includes the right of the individual to marry,
establish & home and bring up children. Again, in the case of
Pierce v. Society of Sisters, the court found that the State may
not interfere with the 1liberty of parents to direct the
upbringing and educstion of children. This language suggests the
rights of parents in matters concerning their children is
certsinly to be highly regarded and not easily interfered with.
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Under the privacy rational, the Supreme Court has also intimated
the right to family integrity as an important interest and in the
case of Roe v. Wade. the court recognized an individuals right to
privacy interest in such matters as marriage, prooreation,
contraception, family relationships and child rearing and
education. In Griswold v, Copnegticut, the court upheld the
privacy interests of a couple wishing to use birth control. The
courts have found that the right to associate with one’s
immediate family is a fundamental liberty protected by the State
and Federal Constitutions. Because the court finds a fundamental
right is involved, the strict scrutiny standard must be the
standard of review. The strict scrutiny standard requires a
compelling state interest to serve by legislation in any proposed
statute and that there be no less onerocus alternative available
to achieve the statutory objective. Termination statutes across
the country are generally used only when there is abandonment,
abuse and neglect. In effect, the legislation, we address today,
would allow a termination of parental rights prior to or at the
birth of a child without giving the birth mother a right to
change her mind after birth. Informed consent. clearly means
more than simple knowledge of the terms and conditions of the
agreement, may not intelligently be given by a birth mother until
after the birth of the child and that {s why the adoption
statuteas in this country have required an informed consent after
the tirth of the child. There is no statute in this country,
which allows a pre-birth termination to be upheld without a
ratification after the birth of the child. There must be a right
for a birth mother to make an informed consent after the birth ol
a chiid. I would suggest that issue be addressed.

I further alluded to the commercialism of surrogacy iam
this country and I believe that if you limit payment to the
medical expenses and maternity expenses of the mother, that you
will rot have only the middle and lower class women be the ones
who will volunteer themselves for surrogacy. Have any of you
ever seen a wealthy surrogate mother? I have never seen one. I
am sure there are some whose altruistic beliefs in helping an
infertile couple will certainly be in the forefront if one were
s0o much in favor of this concept.

I found interesting a letter to the Editor in the
Newark Star Ledger, regarding the Baby M case and surrogacy in
general. The letter posed four (4) questions to the readers of
the newspaper which I would like to read to this Committee as I
find they are very relevant to the discussion on surrogate
parenting.

To begin with the questions read:
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Should the surrogste agencies .. allowed to
discriminste on the bssis of rsce when
choosing a surrogste mother, thus depriving
minority women of this economic opportunity?

Should surrogate mothers be paid the sinimum
wage for their services?

Should people who receive surrogste bsbies be
required to pay the stste ssles tax when
paying for the service?

Should s surrogste mother be entitled to
collect unemployment sfter the bsby is born
since her employment terxinstes with the
birth cf the baby?

I believe these questions rsise other questions which
this panel may want to sddress to other witnesses in your sesrch
for s fsir minded Bill.

An  interesting decision ir the State of Indiana,
County of Marion, Superior Court by the sSonorable Victor S. Pfsu
in October of 1986, which the Judge exsmined s surrogate
parenting contract. The Judge found "(1) that the aurrogate
contract is contrary to Indiana Law inasmuch as it contains
provisions for payment of money to the surrogate xother in
connection with the pending sdoption proceedings, which payments
are over and above those allcwed by statute for hoapital and
medical expensea and reasonable attorney’s fees, which expenses
need not be spproved by the courts who arise in the adoption; (2)
The surrogste contrsct is also contrary to public policy
prohibiting the exploitation of needy women, baby selling,
disruption of national bonds between the biological mother and
child, and it encourages surrogatea to have babies they do not
want. The oontrsct promotes commercislisa in this area and ia
contrary to the minor child’s best intereats inasmuch as it
promotes the conception of illegitimate children and could effect
the minor child’s right to inherit, custody and support. 1
noticed that this Bill would put intact the inheritance rights to
the intended couple and would cut off any inheritance rights from
the natursl mother.

The sbuse which occurs in the commercialism of
surrogate parenting, is evident throughout the country. Various
lawsuits against infertility centers have errupted as a result of
the profit and money making, one could make in this field. One
woman was induced to become s surrogste after five (5)
aiscarriages and nine (9) pregnancies and having her cervix
partly removed. The surrogste in that csse went into shock after
an improper artificisl insemination and delivered s premature
baby who died shortly sfter birth. When she tried to collect her
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fee, it was refused to her. Finally this woman, who was
initislly refused her compensstion, received a partisl
compensation seven (7) months after the baby died.

As you can see, ] am strongly against surrogate
parenting at least in a ocommercial setting. In Vitro
fertilizstion would be a better place to develop this concept,
then the present form of surrogate mothering. However, if after
all the discussions both pro and con, the Legislature still feels
that surrogate parenting should be permitted, I have some
specific proposals which I believe shoild have been adopted for
legislation in this area.

I would suggest that any Bill to be considered contain
the following elements:

1. A period of time sfter the child is born
for the biological mother to change her mind
with regard to the agreement.

2. Psychological counseling of the intended
surrogate for a reasonable period of time
prior to insemination.

3. Screening of the intended couple similar
to the adoption statutes prior ¢to
insemination.

4. No payment to the surrogste for selling
or purchase of children only expenses
incurred.

5. Licensing, screening and regulating of
any clinics which are involved in surrogate
paren“.ing, including the centers which are to
test and inseminate the biological mother.

6. The adoption of ethical guidelines
formulated by the American Fertility Society,
wherein fertile women would not be able to
use the surrogsoy process as & substitute for
pregnancy.

The Bill befo.s you does not contain many of these
proposals. There is no period of time after the child is born for
the mother tu change her mind and I believe that pre-birth or at
birth terminstion, is a terminstion without an informed consent.
I use the words informed consent to mean s full understanding of
the personal psychologiesl consequences at the time of surrender
of the child. One of the bssic requirements of the validity of a
surrender has consistently Jn that it cannot be given any
effect if it occurred prior to the child’'s birth.
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With regsrd to psychological counseling of the
intended surrogate, I believe that the Bill does address that.

There 1is no requirement for screening of the intended
couples in this Bill. Look at the possibilities, in s recent
csse involving s ocouple from Rochester, New York, in which an
infertility center was involved. A transsexusl couple sought to
use the surrogacy process to have a baby for themselves. Since
they could not have a child on their own and since they would not
pass muster in an adoption agency, they used the surrogate
process to get sround the ssfegusrd which society has placed in
the screening process to have s child under the adoption
stastutes. Whether or not the court will sllow such a couple to
have s surrogste child, may be & conatitutional question.
However, people who do not pass muster or cannot have a child on
that basis, should not be sble to use the surrogacy procedures to
buy dl child. What if a child molestor decides he wants to buy a
child?

Furthermore, I believe that payments to the surrogates
over and sbove the normal expenses should not be allowed. There
sre n> weslthy surrogstes. If you look at women who present
themselves to be surrogstes today, you will find that the
majority of them sre the middle or lower clsss women. What has
occurred in this ares iz the economic oppression of the poor by
the weslthy or upper middle clsss. In the essence we are talking
about buying and selling bsbies. The opponents of surrogate
parenting srgue that this is not s bsby buying or baby selling
but payment for & service. Agsin, I sddress to you the issues .
stillborn and miscarried children. Is that not a service in
which full compensation is entitled to be paid? A careful look
at the contrscts will show you that that is not the case.

With regard to the screening of clinics and
lsborstories involved in this surrogacy process, I find that the
Bill does address that area and provides that it must occur inm a
licensed heslth care fscility. You must police the clinics and
lsborstories or you will have reoccurrence of the many problems
in this sres. But you do not provide for the screening of the
spem donor for sexuslly trasmitted disease in the Surrocate
Psrenting Bill (A-3038), only in the artificisl insemination
Bill. (A-3037).

In sddition, the Bill does not prohibit the bsby
brokers from making this s commercisl wventure. If you pay a
reasonsble compensstion to somebody for his or her service
rather than one of these $10,000.00 non-refundsble fees to these
bsby brokers, you will be doing a service to society.
Commercialiss and exploitstion by these people have caused thea
to become very weslthy. One can multiply the 150 births of the
Infertility Center of New York by $10,000.00 and see that 1.5
million dollsrs has been amsssed in the brokering of bsbies. An
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sdditionsl 135 babies are on the way, becoming another $1.3
million dollers. Should this be allowed in New Jersey, I think
not.

To breifly address the various Bills that you have
before you today, 1 would state that I have been following most
of the Bills which have been proposed in New York and receatly
State Senator Marchi proposed a Bill similar to AJR-78 to create
a commission to study and make recommendations regarding
Surrogate Parenting. This topics ia so encompasaing that a study
of the srea is necesssry. The Ethics Committee of the American
Fertility Society in their September 1986 Report atate that
*..The Committee has serious ethical reservations about surrogacy
that cannot be fully resolved until apporpriate data are
available for asassessment of the risks and posaible benefits of
thia alternative”. / full study of the iasaue without political
pressure would be be iu the best interests of all concerned.

Bill A-3036 which require insemination by a licensed
physician is 4in conformance with the trend in the ocountry
requiring physicians to be involved in this proceas.

Bill A-3037 which requires the Department of Health to
kesp records of semen donors is also a atep in the right
direction. As of now it would be possible for two different women
to be artificial inseminated by the same semen donor and the
children produced sight unknowingly marry, even though they have
the same common father.

I have already commented on Bill A~3038, but Bill A-3039
is mind boggling. We are now legislating property rights to
frozen embryo’s. If this isn't the beginning of a Brave New
World, I don’t know what is. The new afterbirth proviaion is
interesting. I'm not sure why custody of the frozen embryo should
go to the female in the first instance.

I thank you for your time and am ready to
answer any questions you sight have.



[E

217

In the Metter of Beby M
e pseudonym for en gctuel
person

Supreme Court
of New Jersey

DIOEST OF AMICUS BRIEF OF POUNDATION ON ECONOMIC TRENDS BT AL.

Introduction end Summary

It 1s e fongstending principle of Contrect Lew thet no
co” trect cen be susteined if it 1s inconsistent with the public
interest or detrimente! to the common g00d. On this besis New
dersey courts heve consistently refused to enforce contrects
which violete the Stete’'s tenets of sound pubiiec poiltey.

An essentie! element of the pudiic policy enelysis is thet
it be forwerd fooking. Therefore the Judiciel enforcement of o
contrect must be viewed in the context of the precedent it wiil
creete for enforcement of similer contrects ina the future,
Thus courts heve helid contrects invelld beceuse enforcement of
such contrects In the future would leed to circumvention of
Stetutes, violetion of bes'~ concepts of justice end morelity,
end promotion of discriminetion end explioitetion.

While ell contrects ere subject to this pubiic polilcy
enelysis, speciel scrutiny is mendeted when the contrect to be
enforced is for e personel service. Despite the triel court's
finding thet the surrogecy contrect invoived e “totelly persomel
service”, the court mekes no ettempt enywhere in its opinion to
make e thorough forwerd ilooking, equitedie, pudlic polfcy

[
eneliysis of the results of enforcing surrogete mother contrects.
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This friend of the court brlef wlll put the issue of the
long range public interest of enforcement of the surrogatsy
mother coatrect in context with the revolution which is teking
plece in reproductive technologies and the genetic scliences.
Without an analysis of the surrogate mother contract which
includes the unique advances taking plece in technology, the
publie policy considerstlions of enforcememt of surrogacy
contracts cannot be adequately examined.

The pubdlic policy question properly before the court Is what
effect advances in such technologies as emdryo transfer, in vitro
fertilization, genetic engineering of fetuses, fetal surgery, and
gene mapping and sequencing will have on soclety should contracts
similar to the one here at issue De enforced. At the outset it
ahould be noted that the surrogacy contract itself relied on the
use of several reproductive technologles including artificial
insemination and amniocentisis.

This brief will maintaia that, given this technological
milieu, the enforcement of this contract and those similar to it
will lead to the full scele commercialization of womens' reprod-
uctive organs and genetic mekeup, reducing women to what
the trial court termed “alternatlve reproduction vehiclels]),”
this In turn could increasingly promulgate class differentiation
and exploitation of disadventaged women and families, with the
crestion of essentiaslly e ceste of breeders among gh. poor women
of this country end the world. Moreover enforcement of surrogacy
arrangements will lead to the revitalization of euganics as

acceptvadble pudlic policy as babdles are s0id and bartered
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uitimately on esugenic grounds. Other adverse effects on society
of surrogate contracts iaciuda the total aiteration of parent
chiid refationships, disruption of ftamitiat ties, circumvention
of state and federal statutea, and deterioration of traditional

and constitutional concapts of privacy and human dignity.

Background

We are presently experiencing a dramatic revolution in
bloiogical and reproductive technology. 1t has been leas than a
decade since the first "test tube® baby was surgically extracted,
less than (flive years since the first successful “flushing® of an
embryo &(«. one womb end the placement of it into another, and
only roéontly have we witnessad development of sophisticated
techniques for embryo freesing for later transfer, Breakthroughs
in cloning, fetal surgery, including genetic engineering of
fetuses, are iaminent.

The faat few years h;vo witaessed d-amatic increases in the
ability to fsolate and jdentify elements of the genatic code,
leading to the current billion doilar proposed project of
sequencing the entire human genome. The impiicetions of this
influx of evaliadbie Diological information gained through the
continuing fdentification and sequencing of the human genome are
staggering. Hereditary defects may be adbie to be diagnosed in
fetuses. Predisposition to e large variety of physical and
mental diseases wiii be capabie of eariy detection.

The rapid deveiopment of these sophisticated t.ehgolo.l.o

has optdistanced the adiiity of soclety to adequately prepare for
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their Introduction., Legisietures, courts, end the populetion In
generel find themselves spectetors rether then perticipents «ia
the development of these technologles. Troubling questions of
law and public policy often must eweit e sufficiently publicized
"test’ cese Defore being eddressed by legisle.ures.

in the leg time Dbetween the development of a technology
end the clerification of the legel issues surrounding it, commer-
cielizsetion of the techniques begins. Complex 1legal end public
policy gquestions concerning genetic screening, the stetus of
frosen embryos, end in the present cese surrogete contrects
remein open despite the initietion of commerciel exploitetion of
the mew technigues.

The triel court recognized the repid development of reprod-
uctive technologies end the deerth of legisletion reguleting
these technologies. However, the court viewed only the "ewesome
opportunites” that these techniques creete, the relief they offer
to infertile couples, end the continuing “trensformetion of the
femily®™ thet s resulting. Nowhere 40es the court edequately
eddress the potentiel edverse Impects on soclety which the
commerciel exploitetion of these techniques could ceuse; commer-
clel exploitetion which is feesible only through the enforcement
of contrects Such es the surrogecy contrect upheld by the triel

court end here et issue.

The Surrogete Contrect

The Surrogete Perenting Agreement signed by Mr. Stern and

Mr. ehd Mrs. Whiteheed provided thet for $10,000 end Ler medice!
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expanses Nrs. Whitehed sudmit to psychietric examinetions,
ertificiel inseminetion ettempts es neccessery, end amnjocentaals
end other Intrusive medicel procedures; further Mrs. Whitehead
wes to essume the entire risk of pragnency end child dirth, cerry
the child to term unless It hed congenitel ebnormelities in which
cese Mr. Stern hed the option of mendeting ebortion, end efter
conception surrender the child to Mr. Stern and terninate ell her
parental rights.

In the cese of e miscerriege efter the fifth month or o
stilldbirth Mrs. Whitsheed wes to reclieve $1,000. In the event of
Mr. Stern's deeath prior to birth of the child, the child would be
pleced In the custody of Mr. Stern's wife. Mrs. Whiteheed did
not consult counsel prior to signing this egreement.

The major public policy objections to this egreement
esserted et the triel ware thet the contrect aexploited the
s.rrogate mother, denigreted humen dignity by permitting the sele
of & child, ellowed en elite gconomic cless to exploit e poorar
group es Dbreeders, disrupted family reletions, threstened the
newborn, eand wes contrery to stete leaws end the Constitution.

With minimel end misguided enelysis the triel court dismiss~-
ed these objections to the contrect. wWith the axception of he
sbortion provisions the court below held the contrect to be
senforceble. The triel court held thet despite a 1 objections
the contrect wes velid in thet "[Tlhe mele gave his sparm; the

femele geve har egg . . . thus, & contrect.”
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Public Policy Aneslysis

The triel court erred in dismissing the public policy
objections to the contrect, The public policy concerns esserted
on behelf of MNrs. Whiteheed provided u sufficlent besis for e
finding thet the contrect she signed with Mr. Stern wes unenforc-
eble. Moreover, these public policy objections become cleerly
dispositive when the enforcement of this contrect i1s viewed in
historic context es e cruciel first step in the "Breve New World®
of the wholesele commercielizetion of the repid developments |n
genetic end reproductive technologies. The triel court noted the
ongoing revolution 1in reproductive technology but feiled to
expend the scope of 1its public policy enelysis to include the
consequences of enforcing the surrogecy contrect within this

fest emerging technovlogicel environment.

e. The surrogete errengement exploits surrogete mothers

The Stete of New Jersey hes consistently protected the
rights of parents. Stete stetutes do not ellow terminetion of
perentel rights except es astedblished in e formel heering.
Surrogete mother contrects ere invelid beceuse they force o
mother to consent, out Of court, to terminete her perentel
righte. Such e decision 15 t¢c0 momentous to be made 1in thie
informel commerciel contrect setting end before the birth of the
beby.

These stete stetutes ere not situetion-specific but‘.pply to

eny tefminstion of perentel rights for whetever reeson in
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whetever context. Thue it le not diepoeitive to contend, ee the
triel court doee, thet eurrogecy wae en unkmown phenomenon qgo-
thees etetutee were enected. Protection for perentel righte wae
intended to epply to eny eituetion in which e perent coneente te
terminete her perentel righte.

Moreover, euch coneent ie eo cerefully guerded 4§t gen be
revoked even efter being lawfully givem in the edoption clrom-
etence. Mothere who heve giveam comeent in edoption proceedinge
to terminste their perentel righte heve been ollowed efter
eoveral monthe to revcke thet comeent. Surely whet ie poesibdle
in the lewf:]l coetext of edoption ehould bde equelly poeeible jp
th‘ potentielly 1llegel context of eurrogecy egresmente. In fect,
In' the three ceese where courte heve coneidered eurrogete
contrecte, coneent to terminete the mother'e righte heve been
held to be revocedble, end the esurrogete comtrect voideble or
void.

Additionelly, if the terminetion of righte for eurrogetes
who ere biologicel mothere 1e upheld, then eurrogetee who ere pot
gensticelly releted tc the eurrogete child but ere geeteting the
embryoe of othere will cleerly heve oven lese right to retein
their offepring.

The incentive for eurrogete mother'e to terminete their
righte ile primarily economic. Studiee heva demonetreted thet
without the economic incentive the veet a.jorlfy of potentiel
eurrogete mothere would not heve egreed to the eurrogete errenge-
ment. Thie le true deepite the unconecionebly smell Tempneretion

peid, to the eurrogete, generelly eround 10,000,
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Appareetly, evan this prica is too high. Thus Johe luhu&n.
preaidest of tha Biocaatics Poundation, lec., which halps arraege
surrogate trasaactioea has pradicad that oece surrogate
cestracta are hald to be legally valid, corporatioea lika his cae
raeruit poor womee both 1ie thia aed Third World cowetrisa for s
fractiee of tha curraet $10,000 faa.

If coetracta such aa that betweae Mrs. Waitehoad aed
Mr. Stare ara upheld it is claar, givee the coetinuieg ravolutioe
fe such techeologies aa embryo traesfer aed le vitro fartilisa-
tioe, that a casta of braeders will ba created from the poor
womee of this aed third world countries. Uedar the gulisa of
coeaaet, aconomically disaefranchised womee will be phyaically
sed emotionally exploitad ie a way uniqua aince the asbolitios of
slavary. Whethar wused as bdiological surrogatas, carriars of the
embryos of othars, or sources for fertilized embryos, thase womee
will bDe reduced to tha status of altereate reproductioe
vehicles, a status given lagal approval by the trial court. Ile
exchaege for a commercial fee this eew caste of womee will
be aimul taseocusly deprived of their pareetal righta an? chalr
humaeity.

Tha trial court justifiad this naw form of axploitation by
comparing surrogate mothers with sparm donors. This compariace ia
dialegeeuous. The act of donating sperm palas I'n contrast with
the eiea month gestation and dirth of e child, or the array of
medical and psychological procedures to which tha qurrogate
mothqr ia subjact.
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for treeesplamt, esteblish public policy thet certele servicee
cessot be for sele, thet economic eeed of ee underprivileged
clese cennot be ueed Dy ee¢ elite ecoeomic cless to obtein orl::l
for tresspleet, thet ocontrect lew cesesot eed should eot de
exteeded to ell humse ectivities, While the doneting of orgemns
for tresepleet or research 1ijs eccepteble, sele eed commerciell-
setioe fe eot; evee though the eeed for such orgens may be
greet. Similerly the doeetieg of womee of their bodies ie order
to beer e child for others may be eccepteble, the sele end
commercielizetion of these reproductive services 1is eot; evee
though the eeed for such child beering services mey be grest,

As the triel court eoted, the revolutios in reproductive
techeologies offers many opportueites, es do the technliques of
orgee trensplent, As long es the development in reproductive
techeologies remelns outside contrect lew eed the reelm of
ecosomic exploitetion, these techniques cem continue to offer
eome benefit to soclety. However, should contrects such es the
oee here ot issue bDe enforced, the floodgetes to commerciell-
setioe of theee technologies will be opened end e unigue end

tregic form of slevery over women wiil be legelly euthorized.

b. The esurrogete errengement
revitelises the prectice of sugenics

Surrogete mother coetrects ere void beceuse they promote

-selling end

beby-selling, denigrete the velue of & child's 1ifs, end revitel-
ise the discredited prectice of eugenics., The public policy
egeiest bedy-eelling is reflected in the stetutory sohemes of

every stete. These states prohibit eny peyment for e bedy in the
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edoptice costext.

Although these stetutes refer explicltly to the edoptiqy,
the policles thet uederlle them extend with equel force to the
surregete mother errecegement. No surrogete mother coetrect could
be fleelised outside the edoptiom procese. For example, the
trlel court expedlited edoption of Beby M by the Sterns immedlete~
ly efter Its ruling.

The ©stetutory prohiblition on beby selling is designed to
preveet the exploitetlon of chlldren. It 1s clsrly not in
the best leterest of the chlld to be e bDsrtered object scld to
the highest bldder. Despite the essertions of the trlel court,
the surrogete errengement constitutes bsby-selling. The comtrect
1tself estedlishes thet it s the chlild, not jJust gestetion,
which ls beleg sold. Should the surrogete pnot give birth to e
llvieg child, but stil]l undergo the full nine-month gestetion
perlod, she receives but e small frection of the $10,000.

3y puttleg e price on e beby, the surrogete comtrect
dlstorts end perverts the velue of thet bsby, end of life
1tself. Legel precedent end treditlonel ethics estsblish thet e
beby is priceless. When ohildren crested by surrogete srrenge-
ments become ewere of thelr origin It s expected thet the
commercliel errengements surrounding thelr dirth will ceuse unigue
emotlioceel problems. Moreover, contrecting for chlldren die-
orients sibllegs in the surrogete mother's ta-ll!. After belng
exposed to the selling of the surrogete beby, eeverel siblinge
have expresseed fears thet they to may be sold or givee,ewey by

the eyrrogete mother. The triel court refused to give eey weight
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‘o testimony on the raaction of Mrs, Whitehaads children to the
surrogacy arrengement. -

Finelly,” tha Dbaby-selling nature of surrogacy will panome
even ®Wore pronounced as advancas continue to be made in identify-
ing, saquencing, end mapping the humen genome, [f courts rule
thst surrogacy and other altarnats raproduction contracts ere
enforcable, tha doors will be open to full scale commerciali-
tation of reproduction technology. In this markat situation
surrogate mothars will be genetically analysed and screaned.
Thair ganetic maka-up will be shown to tha perspective buyers of
the baby. Surrogate mothars with "suparior” genatic traits will
draw higher pricas than those with "inferfor” traits.

In ahort, the commercialization of surrogacy along with
advencas In genetic science and technology will lead to the
revitalisation of eugenics. This practica of "positiva” augenics,
the pra-aelection of children with traits thought to be superior,
has baan condemnad since its usa by the Nazis and been legally
disfevored by courts, including the Supreme Court, since the
Second World War. Tha fact that in surrogacy augenics will now be
practicad for commercial gain makes It evan more insidious end
potential ly wicdespraad,

In @11 euganics movements the traits thought to be superior
inavitably mirror the social end economic gstereotypes end
prejudicea of any given socliety. Such eugenic practices tend to
encourage and enforce prevalling forms of discrimination end
exploitation. (]

The. commercialization of raproductive technologias auch ea
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‘ in vitro fertilisetion end embryo trensfer will elso leed to

increeses In the sop-isticetion of eugenics techniques "as

consumers demend more “perfect” bebies. This will undoudbtedly

include techaiques such es eex eelection (studies ehow e marked

preference for eone), which would increese Imbelance In

male-femele retio. Purther, with the new technologlies now

becoming evelledle, Iincluding fetel genetic enelyeis, ecreening,

end eurgery, pressuree tv ebort or chenge e fetue oOn eugenic

grounds will be very stroag In the eurrogecy circumetence.

c. The surrogecy errengement will be destructive of family ties

The triel court comments thet the new reproductive techaolo-

gles ere ceusing e revolution in family reletionehlps. The court
itself views the enforcement of the comtrect ee ¢ prerequisite to

Unfortunetely the court did mot

the success of thie revolution.

oexemine the precise neture of the revolution it was fostering

Sxperte cited Dy the court make it cleer

thet the femily of the future could be creeted through en

extreordinery epecielisetion end eegmentetion Iia childbeering.

Por example, ocustomsr couplee cen contrect end pey One woman to

edopted Dy the wife of the nmeturel fether. Segmenting

tly be

precreetion into e eeriee eof technelegicelly designed teeke

divieion ef lebor thet cherecterised the fectory eystem of

preduction. '

‘By.. fre~turing the mother-child reletioneh!p, eocioty
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creetes ¢ new and more virulent form of gocisl slienetion thet
will affect all future generetions. The destruction of :h.
mother-child reletionship s eccomplished without being counte-
rected by sny guersnteed socisl good beyond the convenience
of wishes of those who cen efford surrogetes. As the trisl court
recognised, the besis for surrogscy contrscts npeed not be
infertility dbut cen be besed eny grounds thet the customer couple
deems relevent.

Under the court's enelysis the only lew governing these
errengemeants is the lsw of the msrketplece. The question of
fatroducing contrsct 1sw into the childbesring process requires
en informed public debete ond sppropriste deliberetion snd
resolution et the legisistive level. Dpecisions of this msgnitude

d. The surrogscy errengement violstes the constitution,

The court ettemp’s to creete s new constitutions]l right for
couples who wish to hsve enother women beer their child, The
constitution contsins no such provision. The privscy snd pro-
creetion rights which courts heve held to be constitutionelly
velid heve not included the right to contrect for the gestetion
end sele of children. To the contrery the court hes conelistently
he(d thet the mother cerrying the child hes the unique right to
govern the nsture of her own pregnency, without stete inter-
ference up to the time of viebility, The court'e holdings
guerenteeing privecy affect snd protect the Indlvldu.l: choices

*
on procreetion, nowhere dn they creete ¢ contrsct right to ellow
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one person's procrestion right to totally subsume enothers,

The courts constitutionel anelysis upholding the coptract Jjso

thus fatelly flawed.
Conclusion
Por the foregoing reasons the surrogecy contrect detweee

Mrs. Whiteheed and MNr. Stern should be declered void as contrery

to public policy.

Respectfully submitted,

Poundetion on Rconomic Trends
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PrerARED STATEMENT Or SusaN G. Mixzszir, Pu.D., PsyCHOLOGIST IN PRIVATE
CE, WasHINGTON, D.C, ON BEHALF OF THE AMERICAN PSYCHOLOGICAL
Associamion

| am Susan G. Mikesell, Ph.0., s paychologiet in private practice in
the Oietrict of Columbis. | am a regiatered nurse in the Oiatrict of
Coiumbis snd serve se chairperson of the task force on Paychology and
Nureing for the Divieions of Psychotherapy, independent Practice and Famity
Peychoiogy of the American Paychological Associstion. | sm past-president
of the D.C. Chapter of RESOLVE, the seif-heip organization for infert le
persons and currently serve on the Advisory Panel of the oOffice of
Technoiogy Asseaswant atudy on infertiiity Treatment and Prevention. have
counseied coupies facing the crisia of infertiiity since 1982 in my capacity
a0 8 private practitionur doing individusi and coupile counseiing. One-third
to one-haif of my practice conaiate of persons coming to me to heip them

sort out their feelings and aaseae the options availisbie to them reiated to

their infertility. | aiso am the consuiting peychologiet to an in Vitro
Fertilization (IVF) Program where | meet with coupiea before the procedure
to sasese their crping akilia and heip them underetand what etrese wiii
accompany thie procedure. | ses them after the grocedure to heip des! with
the responses to the frequent failures and to acsess what iIf anything to do

next.

it lo primarily from the perspectiva of the private pract'tioner and
consuitant that | would Ii%e to prasent what | have obaerved tu be the
peychoiogics ncomitants 0 Infertiiiy and the IVF experience. These

observati t unique to me. Other psychologist and mental hesith
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professionaim who have worked In the fleld of fertility trestment have sieo
doscr ibed these phencmena. The self-help organization for Infertile

persons, RESOLVE. sis0 reporte eimliar observations.

The impact of Infertiiity on an Individual, couple, and extended family
can be overwheiming. Thie reaction ie not necessar!ly only experienced by s
fow. People expect when they have decided they are ready to have chiidren
they elmply have to etop Interfering with a normal procese. When pregnancy
does not OCCL: within & reaeonadble period of time the queetion that there
may Do & possibi ity of pregnancy not happening becomes more than
hypotheticai. In thie age of technological medical practice the more
.opnu'ucnoc Individuale seek out the reproductive specliallete for answere.
The lo;o aware Individuai gose to her gynecologlet or clinic 100king for a
treatment or at leaet an answer for why thie le happening. (Ususlly the

women addressee the poseidbiiity of a prodblem firet).,

Many diagnaetic teete may be performed, leading to poeeible treatmant
otrategles. Al of thie le tedious, time consuming, invaeive and frequentiy
humiiiating. Normally, persons do not have to Indicate on a chart every
time they have Intercourse with there partnere an? then present It to a
physician for evaluation. For some nfertiiity couplee thie charting
procedure sione can deetroy any eense of Intimacy and may Interfere with s
pr mary means of fesiing loved and cared sbout within a reistionship.

Sexual difficulty that reeuite from Infertility ie an important

peychologicsl iesue but not the oniy significant one.
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hen an Individual comes to my OffICe frequently tiv precipitating
factors include an 1nadiiity to function normsally In other aspecte of thelr
1170 because the Infertility Interferes with those functions, or having
‘crazy® feelinds that they have never previcusly experienced. |t may be
that they are eignificantiy depressed or angry much of the time. These
feolings Interfere with the relationships with partnere, friends, and family
and with functioning sppropristely In the work environment. They may find
themseives unsble to control their emotional responees In particular
situstions, 1.0. fee!ing upset when & co-worker telis them shs le pregnant,
not wanting to go to the favor!te beach because seeing the chiidran playing
now sakes them feei resentful and sad, hearing someons gl ibly say they only
need to “relsx”™ and they will get pregnant anc wanting to yell “You don‘t
know what you are talking about!*

Thie senee of lack of control over their reproductive |ife becomes
genersiized. It thus becomes difficulit to mske any declalon. The declelons
sffected are not only those about fertiiity treatment. They also Include

Questioning taking the new job for fear of 108ing the Ineurance coversge.
Purchasing a new house becomes s cholice between paying for four IVF attempts
or meking the down payment. Can they request the new assignment that
ontsils some out of town traveling when ovulation la 11kely t0 occur when
o0e urtnor' 18 ca* of town. Productive, competent Individuala begin to
appesr to themeelves and othera sa losing the one thing that had helped to
RaKe them fee! secure. A generalized sense of low self-esteem and

depresaion easlly begins deveioping In thia uncertain environment.
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The medical choicse sre no 688ler. They Inciude the decision to move
from trying to concelve without medical Intervention, to seek medical
sssistance to discover the problem, to utllize the more controversial
technologles, to adopt, to Iive chiid-fres, to stop treatment. Obviously
every couple €008 not have to make eviry cholce presented. Any one of these
docision places the couple In a difficulit situation. Take, for example,
the decis’on of utiiizing In Vitro Fertilization. First, each Individual In
s couple must deal with the loss and traume of Infertility st his or her om
pece. This Insvitably means that when s decision Is being made there Is an
isbaiance present. One partner needs to wait for the other to be ready to
deal with the ava. iable options. (f one member Of the coupie has strong
reservations atout the utiiization of a particular approt:h to creating
their fam!iy, that option cannot be discussed as s realistic opticn. For
1VF, soney and age are critical factors as well. Some couples cannot take
sdvantage of the new technoliogles because they do not have the financis!
resources. While finances may not appear to be a psychological Iseus, one’s
economic statua does effect how they percelve their self worth In this

culture.

As 8 private practitioner and consultant to ons IVF program, my adliity
to provide assistance to infertile persons is necessariiy |imited.
Infertiis people need to know that their needs are being taken seriously.
™is Incliudes making sure that they are not expiolted pecause they are %0
invested In wanting a family. We need wider dissemination of nformation on

the normal psychological reactions to infertility to Infortie persons and
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to persons working with them, particulariy In the heaith field. There ie 8
need to Provide mors adequate support to persone In our cuiture who sre

oxperiencing loes.

in conclusion, | would Itke to urge the Committes that se they
look st practices such se IVF and Surrogate Parenting ‘hey remember that
this le only one decleion that many Infert!le persons may never have to
reach. Most persons trying to have a chiid find themse!vee otrugg! ing with
pain and anguish in Isolation and desperately would like to be acknowedged
88 experiencing a legitimate j0se. it e Important to kesp in mind sl
Individuale who are effected by infertiiity when making any recommendations
sbout selected treatmente.

! thank the membere of the Splect Committee on Children, vouth and
Fami 189 for thie opportunity to provide teetimony. Plesse fee! free to

call on me If | my gnswer further questione.
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