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education bears a responsibility to provide moral and intellectual
leadership in matters of social justice such as affirmative action. A
list of 27 references is included. (KM)

kdkhkhkkkhkhkhkhkhkhkhdkhkkkdhkdbhkkhkhkhkkkkhkhkkhkhkhhkhkkkhhkhkkhkhkkhkhhkhkkhkhkhkhkhkhkhkkhkhkhkkhkkkkhhk

* Reproductions supplied by EDRS are the best that can be made *

* from the original document. *
kkkkdhk X sdhhkhkhhkkkhkhkhkhkhkkhkhkhkhkhkhkkhkhkhkkkhkhkhkhkhkhkhkhkhkhkhkhkhkhkhkhkhkhhhkthhhhkhkkkhkhkhkk




%

ED292425

Afficmative Action In Higher Education

Dorothy Jean Yocom

Doctoral Student

Oregon State University/

Western Oregon State College

Corvallis, Qregon

“PERMISSION TO REPRODUC
E THI
MATERIAL HAS BEEN GRANTED Bs

Dorothy Jean Yocom

————
—_— e

TO THE EDUCATION

AL RESOU|
INFORMATION CEN FCES

TER (ERIC)."

RTINS -

US DEPARTMENT OF EDUCATION

Oftice of Ed h and Imp ]
EDUCATIONAL RESOURCES INFORMATION
CENTER \ZRIC)

18 documert has been reproduced as
recewved from the person or organization
ofiginating it

O Minor changes have been ma< to improve
reproductio™ quality

& Points of view or opinions stated inthhs docu-
ment do not necessanly represent official
OERI position of pohicy

BEST COPY AVAILABLE




*r

Affirmative Actlion in Hicher Ecqucation

This article examines the current status of Affirmative Action on the cullege

"~

campus. Following a definiticen of affirmative action, this paper exam:ines
beth the history ana the soclal factors which serve to clzrify affirmative

action .n the leglslature and on the colleae campus. Institutlions of higher

learning are leaders In issues of soc:al yustice, and affirmat;ve action,

through effective leadership. must continue to renew its commltment there.




Affirmative Acttion tn Higher Educat:on

The term affirmative action entered the vocaculary of educators

appreximateiy 25 years ago. Since then !t nhas served is the supject of
emotional debate and the catalyst of jucdicial decree. It 1s a concept which
has been wrongly associated with reverse discrim:tnation, gucta sysiems,
excessive gng unnecessary interference of the Federal government. and lowertrg
of standaras in higher ecucaticn, Trying to define affirmattive actlen 1s as
arfficuit as trying o0 say what it 1s not. Following an attempt to ciarify
the term, this paper examines both the history anda the soctal factors which
define affirmative action in the legislature. in l!:itigation, anc on the

col lege campus.

Affirmative action was defined in 1975 py the Carntece Counci! cn
Policies 1n Higher . jucation as:

... action to ellminate discrimination: creation of more adequate
pools of talent, active searches for talent wherever 1t exists, revision
of polictes and practices that permitted or abetted discrimination,
development of expectations for a staff whose compo3ition does not
reflect the 1mpacts of discrimination, provision of judictal processes to
hear compla.nts, and the making of decisions without improper regarc (o
sex, race, or other origin (p.1),

Affirmative action, then, 1s a series of positive steps designec to

eradicate any traces of past and current discrimitnation by ensur:ng that
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indivicuais who are not trad:tionally associatea with specitic employment
positions are actively soughtl, encouraged ana glven an opportunity to become
affliatea with those pos:tions at every levei of ruman :nvoivemen: ana

employment (Hoimes. 1974:; Reed, !983: 3Sancler, :1974;,

Affirmative Action Legislation

There are primarily six separate fedecai reguiations and laws which cover

affirmative action in institutions of higher education, the beginnlngs of

which can pe ftraced to the Fourteenth Amencment of the Const.tution. ... NO
state shali ... deny to any person within 1{s jurisdiction the equal
protection of the laws.' Al!though cases covered under the protection ciause

cf the Fourteenth Amencment are not usua:ly extencea to colieges and
universities (Linagren, Ota, Zirkel. & Van G:eson, 1984), the ‘ramework of the
other regulat:ons have their basis here.

In June. 1941, civil rights leacers, iea by A. Phillip Randolph
(president of the Brotherhood of Sleeping Car Pcrters) demanded that 2resident
Franklin D. Roosevelt take action to end employment discrimination In cefense
industries. 1If Roosevelt refused to sign the order, Randolph was prepared to
lead a protest march on Washingt>n, D.C. Roosevelt sigred and Executive Order
Number 8802, ending hiring discrimination practices in ali compantes with
federal contracts, became law.

The origtnal efforts of this first executive order were based on the
assumption that simply opening employment opportunittes would eliminate
discrimination. By the 1960s, it became apparent that more was needed. In

June, 1961, Prestdent John F. Kennedy signed Executive QOrder Mumber 10$253
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which added penalties for ncncompliance and budgets for enforcement of
nondiscriminatory hiring practices.

President Lynaon B. Jobnson’s Executive Oraers Numper 11246 1n 1965, anc
Numper 11375 in 1967, expanded these practices. These orders 1nitiated the
Office of Federal Contract Compliance 1n the U.S. Department of Lapcr (QOFCCS,
which then delegated the enforcement of ail educational agencies to the
Department of Health, Education, And Welfare (HEW). When zn agency or

institution receives money from the feceral governnent, thev agree to two

fu

specific clauses i1n the contract:

t.) a commitment tO avold qiscrimination agalnst Joo applicantis ang
empiovees pecause of the:r race, color, rei:gion. sex, zpc national origin
(this 1s referred to as the Equai Empioyment Cppcriuni:y clause) anc

2.) a commiiment to take affirmatlive action to insure that
applicants for employment ana employees are treated cduring employment without
regard to their race. color, religion. sex, and nationai origin (this is
referred to as the Affirmative Action c'ause) (Lincdgren et ai., 1984).

‘Title VII, as amended by the EEQ Act of 1972, makes :t 1llegal to
discriminate in institutions of 15 or more employees who receive federal
contracts of over 310,000.00. Some colleges and universities have attempted
to avoid this law on the pasis of church or state relation. 1In EEQC v.
Mississippj State Colleqe (1981), the Fifth Circuit Court ceclared that
separation of church and state does not protect church related colleges from
liability under Title VII. A similar ruling held i1n Shawer v. Indiana
Unlversity of Pennsvylvania (1979), where the Third Circuit Court of Appeals
declared that State Universities cannot claim exemption from liability under

Title VII by invoking the doctrine of sovereign immunity.

(op)
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Three provisions of Title VII are critically importent :o colleges and
upniverstfties and merit special attention at th:s time. Employers in higher
eaqucat)on can not:

1.2 fail, ref se to hire or aischarge an tndtvicual with respect %o
his/her compensation, terms, conditions, or privileges of employment secause
of that individual’s sex;

2.) limt, segregate, or classtfy an employee or an zpolicant for
employment that would deprive or tend to deprive that indiviaual on the basis
of sex: and

3.) ciscriminate because an 1rdividuai has previcusiy opposed, mace
a charge, testified, assisted. or participatea 15 the investigation,
proceedings cr hearting fcr a sex discrimtnation suit (Lindgren et al.. 1984).

Title IX. signed by President Geraid Fora tn 1975, prohibits sex
discrimination 1n educational programs and activities rece.,ving feaerai funds.
The Dzpartment of HEW 1ssued regulations governing the operations of fecerally
funded eaucattonal orograms. These regulat:ons, administered py the
Department of Education, interpreted the statute to e«tend to employment
practices, Litigation challenging this interpretation ended t1n the Supreme
Court in 1982 holding that employment discrimination does i1ndeed come under
the prohibitions of Title IX.

The current status of affirmative action within the legislature has
evolvea from a 200 year old constltutional guarantee. Court cases throughout
the yvears have five main findings:

1.) it Is the conseayence of an employer’s action, not the intent
vhich determines discrimination, since the relevant qualifications of a jop
applicant or emplioyee are determined hy the requirements of the :sob alone:

Q
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2.) qualifications for tenure are normally higher than those
required for appointment;

3.)> the plaintiffs need not show that they were the pest cualified
for the job in oraer 0 prevail In a suit, for tne purden of proof 1s on the
employer who must shcw good faith effurts 1o ensure the equatlity of all
employment opportunities:

4.,) a f:nding py the empioyer of 1nadequate scholarshiz or teaching
pecformance is sufficient rebuttal, especially 1f the plaintiff has been given
aclequate warning apout poor perficrmance; and

5.3 reliance upon couble stancaras. stereotypes, cut dated notions
about a wemen’s proper place, women’s |ippers. or wcmen’s studies programs
have all been shown to0 establish violations by snowing oretext (Lindgren et

al., 1984, McCune & Matthews, 1975).

The most often cited source of support for Affirmative Action in Higher
Education through litigation is Title VII. There are :wo methods for the
Judicial applicatton of Title VII which involve different elements, but can be
applied to the same set of facts. The first is disparate-impact which is
typically applied oniy in cases involving examinations, educational
prerequisites, seniority systems, or any othér device neutral on its face, but
can be shown to disfavor one sex, nationality, or racial group. Cases filed
under the disparate-impact method are most appropriate when employment
qualification operates to the detriment of minorities or women by excluding
them from consideration at hiring or promotion time. This method 18 |east

effective when evaluating a quallfication to one particular employment

8
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opportunity or when the employment dec:sion ts challenged by one who is
cons:dered but rejecred because of unfavoraple characteristics which the
employer claims made the applicant unsuitable for the job. This application

-

1tle Vil 1s usuelly not app! .d 1n upiversity faculty employment decisions

)

of
(Kramer, 1982;.

The second, and mecre common method of redress under Title VII is through
the aisparate-treatment method. This method examines the legall:y 0of a
particulac employinent decision where proof s required %o not only show that
the plant:?f was treated differently, but aiso that the disparity 0f ireatment
was intent:onally kasea on race or sex {(Xramer, 1982). Because most of the
court cases :nvolving higher education use this methou. it wiil pe outlined
more specifically beicw.

Two court cases which define the current l:mits of judicial 1nterventicn

in sex discriminacion suits against colleges ana universities are Lvpn V.

Recents ¢f the University of California, 1981 and Lahorge v, Regents of the

Unjver aliforn:a, 1982. In both cases, female faculty members within
the Fore:gn Language Department (Lynn tauont French and Laborde taught
Italian) were denied tenure (Lynn) or promotion (Laporde) based on the
University of California at Irvine’s review system which evaluates a
candidate’s research, teaching, service to the University and public service
as a part of their decisions. Suit was orought against the uni/ersity uncer
Title VII sex discrimination. In both cases, the courts used both subjective
and cpjyective information toward their decision. The objective data offered
was statistical in nature, proving discrimination with percentages of women
and men who were tenured and promoted. Both Lynn and Laborde wer successful

tn thelr suits against the untverstty.

Yy




The courts, unsure of how to evaluate the un:iversity’s requirement of
tenure and appointment, have historically been reluctant to interfere with
tnternal acacemic decision making. One reason the courts choose to stay out
of college ana university emplioyment decisions !s an :nabtlity to review the
compiex and subyective factors involvea In evaluating candidates. The courts
have also stayed out because so many of the cec:sions tnvolve finances and the
courts feel strongly that they should not i1ntervene 1n financial decisions. A
orobable thira reason for the non-interference of the courts 1s that many of
the university’s qecisions are subyect to protestion by the First Amenament
(Xramer, 1982: Tarnapol, 1983). The courts have selaom founa that the
aggrieved female academ:cian shoulc be awarded appolntment, postitton, or
premotion for cne of two reasons. Either 1t 1s too difficult for the planti##
to overcome this yudictal neon-:ntervertion, or else the women must crove thelr
case under obtuse standards. "(Tlhe law does rot require, in the first
instance, that employment be raticnal, wise, or weii-constcerec -- only that

1t pe non-discrim natory” (Powell v. Syracuse University, 1978, 1156-1157).

The order and allocation for proof of Title VII employment discrimtnation
falls under the disparate-treatment method established by the Supreme Court 1n
) C j v, , 1973. In this race discrimination
case the plaintiff "must carry the initial burden under the statute of
establishing a prima facie case of recial discrimination." Once established,
the burden of proof shifts to the employer to "articulate some legitimate,
non-discriminatory reason (for its action)" (p. 802). If the employer is
successful at this stage, the employee then must prove the employer’s

Justification is not the real reason, but rather a pretext for discriminat:on.

The courts have adopted the McDonnell Doudglas criteria for use in university




discrimination suits. In the academic field, then, four factors for a prjma
facie case in sex discrimination are:

1.2 that the piaint:iff belonged to a disadvantagec ciass,

2.> that the plaintiff sought and was qualifted for the position,

3.) that the plaintifé was rejectec for the position, and

4.) that college anrd university sought to f1ll or hac f1lled the
desired postticn with persons possessing sim!iar qualifications at
aporoximately the same tine. The courts have consistently approved the

application of MchDonne'!i-Douclas test to determ:ine charges ¢f discrimination

in academ:c context. (See Sqith v. iUnivers:ty of Nocth Carcolina. 1980:

1980: Jeoson v, Flor rg of

Reagents, 1980; we ! Y, rd of u s of Xeene Stat , 1980;

X¥unga v. Muhienbera College, 1980: Davis v. We:gner, 197!; anc Poweli v,

ver , 1978, for cther examples .f disparate-trestment under
Title VII in colleges and universities.)
In a recent landmark case of sex discrimination against a county agency

(Johnson v. Transportation Acency, Santa Clara County., California, et al,,

1987), a male emploYee was passed over for promotion in favor of a female
employee. Johnson (the male) filed suit under Title VII. The Supreme Court
held that Title VII had not been violated by the county pecause they took sex
into account in their aecision. The county’s decision to hire the woman
instead of the man was made pursuant to rnn>ir Affirmative Action plan
directing that sex or race may be considered for the purpose of remedying
underrepresentation of women and minorities in traditionally segregated job
categories. In 1978, Santa Clara County had developed their Affirmative

Action pian which 1ncluded a statement that authorized the agency to use the




sex of the applicant as one determiner in their decision making process.

This, the high court said citing McDenneli Douglas, was not in violation of
Title VII because the "existence of an affirmative action plan provides such a
rationale” for 1ts choice of hiring practices (p. 1449).

The Supreme Court has refused to hear any more cases invclv:ng voluntary
affirmative action (Lindgren et 2l., 1984; Schnapper, 1984), yet many of the
lower courts have 1ndicated that affirmative action in employment is legal and
does not constitute preference when undertaken to remedy past discrimination.
No institution is reguired to hire women or mxnoritioé on the basis of serual
or racial preference, for that indeed would be 1llegal. Rather, affirmative
action 1s aimed at ending the history of preferential treatment given to white

males.

Afficmative Action in Hicher Education

Defining and implementing affirmative action has peen more 2f a 1ssue 1n
higher ecucation than almost anywhere else (Reeu, 1983). It has been called a
“cop out" by civil and human rights leaders who claim it ts a method for
pret2nding to deal with the very real problem of discrimination in higher
education. It has been called "reverse discrimination” and a "quota system®
by outspoken members of minorities and wcmen’s groups who 1nsist that
affirmative action in higher education 1s occurring i1n name only. Yet despite
all the outcry against affirmative action, the gains made by the creation of
an environment where individuals are given an opportunity to compete on an
equal basis far outweigh any arguments thus presented (Reed, 1983).

All colleges and universities seeking federal money must pledge

nondiscrimination hiring practices. Institutions with fifty or more employees

12
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and federa! contracts of $50,000.00 or more must develop written affirmative
action plsns with numerical guidelines and timetables outlined by the

Depar. - ot Labor. These plans include, but are not limited to, designing i
anc disseminatirg Equal Employment Opportunity (EEQ) policies followed by the
institutior, the «ssignment of an internal affirmative action officer who
holds the responsibility for successful implementation, designing and using an
‘nternal review, report, monitoring and audit system for identifying problem
areas, developing and using internal action programs designed to eliminate
problem areas, and designing external action plans to eliminate future
discriminatory practices (L:ndgren et al., 1984: McCune & Matthews, 1974:
Rubin. Whaley, Mitchell. & Sharp, 1984). Once thic pian i1s developed, it 1Is
reviewed by the federal government only if the institution 1s reguired to
undergo an affirmative action compliance review.

Research on affirmative action in higher eaucation 1s limited.
Constantini & King (1985) explored affirmative action opinions of students on
the Untversity of California at Davis campus. A survey was conducted 1n 1977,
at the height of the ccntroversial Bakke (Regents of the University of
Califorpia v, Bakke, 1978) reverse discrimination case, and again in 1981,

when the case had been settled and Bakke graduated from medical schocl. The
data was analyzed bv race, sex, political involvement and ideo.ogy, parental
political background and social background. The findings of this
Investigation were that a student’s position on affirmative action is affected
by how the issue is framed (the level of support was higher when the operative
word vas "disadvantaged persons" rather than "minorities"), where the members
of the researcn population are located politicatly (Democrats and self

Ildentified liberals were more favorable to affirmative action), who the
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students are socially (affirmative action was supported mostly by those who
would gain from its benefits), and when the querlies were made (affirmative
action had a higher positive opinion in 1977). Hitt & Keats (1984) also
studled affirmative action opinions, surveying members of the Affirmative
Action Association tn Higher Education i1n a southwestern state. The purpose
of the study was to 1dentify the effective criteria for affirmative action In
institutions of higher education. Thirteen factors were rank orderea In terms
of their effectiveness. The strongest predictors of perceived affirmative
action effect:iveness were a receptive attitude and commttment from key
untversity administcation and the credibtlity of afficmative action prograns
and officers. The weaker predictors were providing a comprehensive t{ralning
program for the affirmativ> action officer and deveioping creattve socital and
academic approaches to affirmative action. Reed (1983) also found that a
strong commitment to the goals of affirmative action from the governing body
of an institution is the primary reason for its success and effectiveness.

The best resource for effective affirmative action i1n higher eaucation 1S
to combine the taients and energie: of people who believe 1n the intent of the
law. Instttutions of higher education need to stop wasting their energy and
money fighting adversaries over words on paper. Rather, the time and energy
must be spent on producing intellectual and academic results which free
cclleges to attract the brightest and best. There will always be educators
with strategies to present a good faith image yet still sabotage the intent of
atfirmative action, but it is those with a commitment who will make it work.

What began as a moral issue in 1941 is now clearly a legal one. What
began as a concern for fair hiring practices has now expanded to cover

modification of buildings for the handicapped and equal opportunity for

IR




blacks, women, and minorities. Like many reguiations which attempt to govern
the morals of a human society, affirmative action reflects the intention of
people who are just trying to do the right thing. The critical feature of any
practical compliance strategy 1s the intention of the people behind 1%, not
what is looks like or even how effective it 1s (Lindgren et al., 1934)., In an
institution so committed to social justice that it admitted blacks before the
end of slavery and women before they had the right to vote, colleges ard
higher educational communities bear a significant responsibility to provide
moral and 1ntellectual leadership for matters of social . stice (Wilson,
1985). Affirmative action is an issue of soclal justice and higher education,

through effective leadership, must continue to renew 1ts commitment to it.
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