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CIVIL RIGHTS ENFORCEMENT BY THE
DEPARTMENT OF EDUCATION

THURSDAY, APRIL 23, 1987

House or REPRESENTATIVES,
HUMAN Rzsouaczs AND

INTERGOVERNMENTAL RELATIONS SUBCOMMITTEE
OF THE COMMITTEE ON GOVERNMENT OPERATIONS,

Washington, DC.
Thz subcommittee met, pursuant to notice, at 9:40 a.m., in room

2154, Rayburn House Office Building, Hon. Ted Weiss (chairman of
the subcommittee) presiding.

Present: Representatives Ted Weiss, Thomas C. Sawyer, John
Conyers, Jr., Jim Lightfoot, Ernest L Konnyu, and James M.
Inhofe.

Also present: James R. Gottlieb, staff director, Marc Smolonsky,
professional staff member, Pamela H. Welch, clerk; and Mary Kaz-
merzak, minority professional staff, Committee on Government Op-
erations.

OPENING STATEMENT OF CHAIRMAN WEISS

Mr. Wins. Good morning. The Subcommittee on Human Re-
sources and Intergovernmental Relations is now in session.

Today the subcommittee continues its ongoing oversight of civil
rights enforcement by the Department of Education.

In 1985, the subcommittee conducted 2 days of hearings on the
Department's Office for Civil Rights. Following the hearings, the
Committee on Goverment Operations approved a report which
concluded that the OCR had delayed enforcement in cases where
violations of civil rights laws were found.

The committee's report contained two additional findings rele-
vant to today's proceedings. The committee found that OCR had
circumvented the Adams order, a Federal court order requiring the
agency to adhere to certain enforcement guidelines, and that OCR
had avoided enforcement by referring cases to the Department of
Justice, which took no action in the cases.

The committee also found that in the ?ast, OCR had evaluated
desegregation efforts by State colleges and universities on the basis
of actual accomplishments. Instead, OCR now measures desegrega-
tion efforts based solely on a so-callej good faith standard. As a
result, OCR has ignored violations of civil rights laws in States
where discrimination continues to exist.

The subcommittee's staff review has found that OCR's regional
office staff across the country backdated documents to make them

(I)
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appear in compliance with the landmark Adanu, order and submit-
ted false information to a Federal court. We hope to learn how long
these illegal acts went on and how much OCR officials in Washing-
ton knew of them.

We also intend to learn today why OCR has taken no final action
in 10 States whose court-ordered desegregation plans expired a
year ago. Under Federal law, the agency is responsible for evaluat-
ing the progress those States have made in eliminating the rem-
nants of illegally segregated higher education systems.

OCR's own internal documents indicate that although the States
have made great strides in eliminating the discrimination, the mi-
nority students in those States still suffer from the aftermath of
our Nation's sorry history of illegal segregation.

Today the subcommittee will hear from the Acting Assistant Sec-
retary for Civil Rights at the Department of Education, an OCR
employee with knowledge of the backdating scandal, and represent-
atives of minority students in South Carolina and Virginia.

Our first witness will be Julius Chambers, the distinguished di-
rector of the NAACP Legal Defense Fund. He will be accompanied
by Elliott Lichtman, counsel for the plaintiffs in the Adams case,
and Marcia Greenberger, managing attorney of the National
Women's Law Center.

Before we commence with our witnesses, let me ask our distin-
guished ranking minority member, Mr. Lightfoot, for his opening
comments.

Mr. LIGHTFOOT. Thank you, Mr. Chairman. I appreciate your
holding this hearing today to examine the Office for Civil Rights
within the Department of Education.

This subcommittee has an important responsibility in seeing that
our Nation's laws are carried out. In this regard, assuring adequi.te
enforcement of our civil rights laws is not a job te be taken lightly.
We must make sure that students are not denied an education or
receive an inferior education because of discriminatory practices.

The Office for Civil Rights within the Department of Education
has been given the responsibility to investigate the complaints of
discrimination and to conduct compliance reviews to make sure dis-
crimination is not occurring in educational institutions.

Admittedly, the OCR has not had a good track record in the past
in seeking compliance with the law. Congress and the courts have
kept a watchful eye on OCR's activities and have imposed require-
ments on OCR in an attempt to improve its enforcement of the
law.

In some cases, these requirements have placed many additional
burdens on OCR, but improvements have been made by OCR. For
example, the average age of pending complaints has been reduced
from 587 days at the end of fiscal year 1982 to 174 days at the end
of fiscal year 1986a decline of 70 percent.

Furthermore, there was a 13-percent decrease the number of
complaints pending at the end of fiscal year 1986 compared to the
number pending at the end of fiscal year 1985.

Although OCR has made some strides toward improving "'Aril
rights enforcement, it still is faced with many difficult challenges.
This hearing will highlight some of these challenges, and I antici-
pate we will have a thorough discussion of them by our witnesses.

7
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Mr. Wiuss. Thank you very much, Mr. Lightfoot. We are also
joined by our distinguished colleague, Mr. Inhofe.

Mr. INnoFE. Thank you, Mr. Chairman. Oklahoma is one of the
10 States that has been highlighted as perhaps not complying, and
I appreciate the opportunity not only to make some comments, but
also to submit the testimony on behalf of Dr. Smith Holt, secretary
of education for the State of Oklahoma. In his previous position,
Dr. Holt was a faculty member of Oklahoma State University serv-
ing as the dean of the College of Arts and Sciences.

Mr. Wilms. Without objection, that statement will be entered in
the record.

[The prepared statement of Dr. Holt follows:]

8
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TESTIMONY OF

DR. SMITH HOL1
OKLAHOMA SECRETARY OF EOUCATIOU

TO THE
SUBCOMMITTEE ON HUMAN RESOURCES

AND GOVERNMENTAL RELATIONS
2154 RAYBURN HOB
APRIL 23, 1987
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Or. Smith Holt

The Higher Regents for the State of Oklahoma have made a good

faith effort to increase the participation of blacks in the

higher educational system in the State of Oklahoma. Specific

examples of these efferts include scholarships for black students

and incentives for increopilly Lhe number of black faoulty of the

system's campuses. Moreover, the regents' commitment to

increasing the participation of blacks in the higher education

system has been articulated in the press and through written

directives to the institutions involved.

Despite this, several concerns remain. though there have

been attempts to integrate the main campus at Langston.

University, this has not been effective. Only through the

inclusion of the student bodies at both the Tulsa and Oklahoma

City Urban Centers has it been possible to claim any significant

integration. Without including the enrollment at Tulsa and

Oklahoma City, the Langston campus remains basically

un- integrated. This is an issue that will need continued

attention.

More importantly, however, the root cause of the lack of

participation of blacks in higher education in Oklahoma is just

now being recognized--an inadequate pool of appropriately

motivated and prepared high school graduates. Without increasing

awareness of black students of the importance of attending

college and without working with the public school systems to

A
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prepare these students to succeed once they have entered college,

there will he no w, to increase the pool of high school

graduat,s available and qualified to benefit from Oklahoma's

higher education system. Activities have been undertaken which

provide greater cooperation between Oklahoma's higher education

institution and the public schools with an eye toward improving

the preparation and hence the access of minority students to

Oklahoma's colleges and universities.

- 2 -
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Mr. INHOFE. Dr. Holt's statement articulates a series of plans and
actions that have been undertaken by the board of regents to de-
segregate student enrollment at higher education institutions. The
comprehensive desegregation plan includes the following actions
the State has accomplished a coordinated system to recruit minori-
ties for graduate and undergraduate degrees by way of a doctoral
dual study and grant program, the doctoral scholars program, the
professional degree assistance program, and the complementary
professional study grant program. In order to recruit more black
undergraduates, the institution has employed a variety of meas-
ures, including scholarships and incentives for black students; in-
creasing the number of minority faculty at all campuses; utiliza-
tion of the State's high school student list and employment of mi-
nority recruiters; development of an alternative admissions pro-
gram; conducting targeted business to high schools with large mi-
nority populations; use of black students and alumni as recruiters;
and conducting special counseling sessions.

During the last few years, much progress has been made in Okla-
homa. It is my view that it would be inappropriate for the commit-
tee to determine whether a State is in compliance with title VI of
the Civil Rights Act of 1964 based solely on numbers of percent of
population. For example, if you were to compare the numbers of
black students currently attending Oklahoma's State system of
higher education, you would find that it has a greater percentage
than the State of New York. In 1985, 6.4 percent of students en-
rolled in the Oklahoma higher education system were black, while
only 8.8 percent of Oklahoma's 12th grade students were black. In
comparison, 6.3 percent of the students enrolled in New York's
higher education system were black, while more than 12.4 percent
of New York's 12th grade students were black.

Based on this data, I would urge the Department of Education to
carefully evaluate all of the pending desegregation plans without
judging on the numbers only.

Thank you, Mr. Chairman.
Mr. Wass. Thank you very much, Mr. Inhofe. The practice of the

subcommittee is to swear in all of our witnesses. Would you all
stand, and please raise your right hand.

Do you swear or affirm that the testimony ,ou are about to give
will be the truth, the whole truth, and nothing but the truth?

Let the record indicate that all the witnesses answered in the af-
firmative. We have your prepared statements and they will be en-
tered into the record in their entirety.

Mr. Chambers, please try to keep your oral statement to about 10
minutes, so we will have more time for questions.

Please proceed.

STATEMENT OF JULIUS CHAMBERS, DIRECTOR/COUNSEL, NAACP
LEGAL DEFENSE AND EDUCATIONAL FUND, INC.

Mr. CHAMBERS. Thank you, Mr. Chairman and members of the
subcommittee, on behalf of the NAACP Legal Defense Fund, I ap-
preciate the opportunity to testify

Mr. Wziss. The microphones are not as sensitive as they ought to
be. Would you bring the mike closer to you, please?

12
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Mr. CHAMBERS. Sure.
Mr. Wes. Thank you.
Mr. CHAMBERS. In 1970, the NAACP Legal Defense and Educa-

tional Fund filed a complaint on behalf of black citizens of south-
ern and border States against the Secretary of the Department of
Hee Ith, Education, and Welfare.

The complaint sought to force the HEW to abide by the statutory
responsibilities under title VI of the 1964 Civil Rights Act, which
prohibits discrimination in federally funded programs.

At the time the suit ^ filed, the Legal Defense Fund was
engaged in a hercule ,pt to desegregate secondary school
districts throughout t. ..ch. These school districts which had
ignored or evaded the mandate in Brown v. Board of Education for
16 years, received Federal funds which brought them within the
purview of title VI. During that decade most of the elementary and
secondary schools in the South which had been de jure segregated
were integrated, and while the elementary and secondary schools
component of Adams was continued, much of it was concerned with
the discrimination on the basis other than race, for example, hand-
icap and gender.

While much has been accomplished as a result of Adams and
other decisions in the area of elementary and secondary school de-
segregation, in the 17 years since that lawsuit was filed, the higher
education component of Adams has been a series of disappoint-
ments and evasions similar to those experienced in the efforts to
desegregate elementary and secondary schools between 1954 and
1971.

While there has been some isolated successes, they are too few
and far between to allow us to claim victory. Thirty-three years
after Brown, the vestiges of de jure dual system of higher education
persist. In some war, it i ironic that higher education has been
the last bastion of lingering segregation in America's public
schools. Brown and all the resulting elementary and secondary
school desegregation was paved with victories in the context of
higher educationSweatt v. Painter and McLaurin v. Oklahoma
State Regents. One might think that having had more initial suc-
cess in the higher education arena, the job of dismantling the dual
systems of higher education would be more easily accomplished.

Certainly when the Legal Defense Fund filed the Adams case,
our lawyers thought that the principles of Brown were equally ap-
plicable to public colleges and universities. From a strictly constitu-
tional standpoint, how can one justify the perpetuation of public
colleges and universities which were established as racially segre-
gated institutions and which continue to exist as racially identifia-
ble institutions with gross financial, programmatic, and physical
disparities? Yet, one must readily admit that the remedies for ele-
mentary and secondary segregation are not universally applicable
to higher education. Postsecondary education is not compulsive.

Moreover, students rot only decide whether to attend a college,
they decide which college to attend. These and other factors neces-
sitate different approaches to higher education desegregation.

Nonetheless, these factors of the de jure segregated system of
higher education were established and maintained in such a way as
to constrict choice. Once these systems were established, they
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became imbedded in custom and tradition. The confluence of law,
custom, and tradition has operated to preserve racial segregation
in public higher education in the former de jure States. Our pre-
liminary analysis shows that while there has been some significant
progress and success stories, the Adams States are not yet in com-
pliance with the plans to which they committed themselves almost
a decade ago. Typically in the Adams States, black students enroll
in college in significantly fewer numbers and percentages than
their white counterparts. Their representation is significantly
lower than their percentage of the general population. Even for
those pursuing undergraduate studies, a larger percentage of black
students are enrolled in 2-year as opposed to 4-year institutions.
They drop out in higher numbers compared to white students.

Of those black students who graduate, an even smaller propor-
tion enroll in graduate and professional schools. Public colleges and
universities which formerly excluded black students by law remain
virtually all white. Often a significant percentage of the black stu-
dents enrolled are on athletic scholarships, and many of these stu-
dents do not graduate.

Black faculty and administrators at most of the traditionally
white institutions are virtually nonexistent. Black individuals seek-
ing employment in State institutions of higher education must find
their opportunities in traditionally black institutions. Institutions
which were established by the State for blacks remain predomi-
nantly black and underfunded, with inferior academic programs
and facilitiesin other words, separate and unequal.

We can no longer deny that these conditions are the unamelior-
ated effects of discriminatory State action than we can continue to
allow the conditions to remain unremedied. Yet, in spite of three
cycles of plans submitted to the Office for Civil Rights as the result
of the Adams litigation, opportunities in higher education for black
citizens in the covered States have not increased to a point suffi-
cient to overcome the crippling legacy of racial discrimination.

I was noticing the red light, assuming that is 10 minutes. I an'
not sure how- -

Mr. WEISS. I think that does indicate the 10 minutes have ex-
pired. If you would like, you can conclude as expeditiously as you
can.

Mr. CHAMBERS. I would conclude by making two points. The first
is that as we proceed with efforts to eliminate the vestiges of dis-
crimination in higher education, we should keep in mind that the
focus for desegregation of higher education should not be centered
exclusively on the traditionally black institutions, as has been at-
tempted in several States. We should focus primarily on the tradi-
tionally white institutions and ensure that opportunities are avail-
able for black students in all schoo1s, and not use the traditionally
black institutions as the basis for eliminating the vestiges of dis-
crimination.

And the second point is that we have watched OCR over the past
year fail as will be described in more detail in a minute to carry
out its responsibility under court orders to ensure that equal oppor-
tunities are available to black students in higher education.
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As this has occurred, we have watched as a decreasing number of
black students have enrolled in undergraduate, graduate, and pro-
fessional schools in America today.

We have in higher education in Lne black community a crisis,
and one that cries out for some relief, relief that I think c.,...n be
ensured through proper enforcement of title VI by the Department
of Education. I hope that through proceedings like this, we can en-
courage the Department of Education and the Office for Civil
Rights to discharge its responsibilities under established law.

Mr. WEISS. Thank you, Mr. Chambers.
[The prepared statement of Mr. Chambers follows:]

15
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TESTIMONY OF JULIUS L. CHAMBERS, DIRECTOR-COUNSEL,
NAACP LEGAL DEFENSE AND EDUCATIONAL FUND, INC.
BEFORE THE HUMAN RESOURCES AND INTERGOVERNMENTAL
RELATIONS SUBCOMMITTEE OF THE HOUSE COMMITTEE

ON GOVERNMENT OPERATIONS
ON APRIL 23, 1987

Chairman Weiss and Members of the Subcommittee:

In 1970, the NAACP Legal Defense and Educational Fund filed

a complaint on behalf of black citizens of southern and border

states against the Secretary of the Department of Health,

Education and Welfare. The complaint sought to force HEW to

abide by its statutory responsibilities under Title VI of the

1964 Civil Rights Act, which prohibited discrimination in

federally funded programs.

At the time the suit was filed, the Legal Defense Fund was

engaged in a Herculean attempt to desegregate elementary and

secondary school districts throughout the South. These school

districts, which had ignored or evaded the mandate of Brown v.

Board of Education for sixteen years, received federal funds

which brought them within the purview of Title VI. In the

ensuing decade, most of the elementary and secondary schools in

the South which had been de ure segregated were integrated, and

while the elementary and secondary schools component of Adams was

continued, much of it was concerned with discrimination on bases

other than race, e.a., handicap and gender. While much has been

accomplished as a result of Adams and other litigation in the

area of elementary and secondary school desegregation, in the

'7
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seventeen years since this lawsuit was filed the higher education

component of Adams has been a series of disappointments and

evasions similar Zo those experienced in the efforts to

desegregate elementary and secondary schools between 1954 and

1971. While there have been some isolated successes, they are

too few and far between to allow us to claim victory. Thirty-

three years after Brown, the vestiges of de lure dual systems of

higher education persist.

In some ways it is ironic that higher educaticn has been the

last bastion of lingering "Jim Crow" in America,* public schools.

The road to Brown and the resulting elementary and secondary

school desegregation was paved with victories in the context of

higher education: Sweatt v. Painter, 339 U.S. 629 (1950), and

McLaurin v. Oklahoma State Regents, 339 U.S. 637 (1950). One

might think that having had more initial success in the higher

education arena, the job of dismantling dual systems of higher

education would be more easily accomplished. Certainly when the

Legal Defense Fund filed the Adams case, our lawyers thought that

the principles of Brown and its progeny were equally applicable

to public colleges and universities. From a strictly

constitutional standpoint, how can one justify the perpetuation

of public colleges and universities which were established as

racially segregated institutions and which continue to exist as

racially identifiable institutions with gross financial,

programmatic and physical disparities?

Yet, one must readily admit that the remedies for elementary

8
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and secondary segregation are not universally applicable to

higher education. Post secondary education is not compulsive.

Moreover, students not only decide whether to attend college,

they decide which college to attend. These and other factors

necessitate different approaches to higher education

desegregation. Nonetheless, these factors are not new: the de

lure segregated public systems of higher education were

established and maintained in such a way as to constrict choice.

Once those systems were established, they became embedded in

custom aid tradition. The confluence of law, custom and

tradition has operated to preserve racial segregation in public

higher education in former de lure states.

Our preliminary analysis shows that while there has been

some significant progress and success stories, the Adams states

are not yet in compliance with the plans to which they committed

themselves almost a decade ago. Typically, in the Adams states,

black students enroll in college in significantly fewer numbers

and percentages than their white counterparts. Their

representation is significantly lower than their percentage of

the general population. Even for those pursuing undergraduate

studies, a larger percentage of black students are enrolled in

two year as opposed to four year institutions. They drop out in

higher numbers compared to white students. Of those black

students who graduate, an even smaller proportion enroll in

graduate and professional schools.

Public colleges and universities which formerly excluded

19
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black students by law remain virtually all-white. Often a

significant percentage of the black students enrolled are on

athletic scholarships and many of these students do not graduate.

Black faculty and administrators at most of the traditionally

white institutions are virtually nonexistent. Black individuals

seeking employment in state institutions of higher education must

find their opportunities in traditionally black institutions.

Institutions which were established by the state for blacks

remain predominantly black and underfunded, with inferior

academic programs and facilities -- in other words, separate and

unequal.

We can no more deny that these conditions are the

unameliorated effects of discriminatory state action than we can

continue to allow the conditions to remain unremedied.

Yet, in spite of three cycles of plans submitted to the

Office of Civil Rights as a result of the Adams, litigation,

opportunities in higher education for black citizens in the

covered states have not increased to a point sufficient to

overcome the crippling legacy of racial discrimination. In fact,

statistics reveal that in some states conditions are getting

worse as opportunities for black students and administrators are

decreasing. Although our analysis is not yet complete, we

believe that there has been a significant failure on the part of

the "first-tier" Adams states to implement faithfully some of the

desegregative measures to which they committed themselves.

Moreovet, we believe that these shortcomings may not be
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documented adequately or remedied by the Department of

Education's Office of Civil Rights as a result of OCR's current

philosophical approach to the case which apparently eschews

statistical evaluations, Ignores actual results and merely

determines whether measures have been implemented in good faith.

We believe that such an approach is not only ineffective, it

is in conflict with the ialevant caselaw applicable to

desegregation cases. Fourteen years after Brown the Supreme

Court, in Green v. New Kent County Board of Education, 391 U.S.

430 (1968), made it clear that Brown charged formerly de lure

school boards "with the affirmative duty to take wostever steps

might be necessary to convert to a unitary system in which racial

discrimination would be eliminated root and branch." In 1979,

the Supreme Court ruled in Dayton Board of Education v. Brinkman,

443 U.S. 526. 538 (1979) that "the measure of the post -Brown I

conduct of a school board under an unsltisfied duty to liquidate

a dual school system is the effectiveness, not the purpose of its

actions in decreasing or increasing the segregation caused by the

dual system." The courts have also made clear that the mere

implementation of a desegregation plan does not cure a violation;

the plan must work effectively to eliminate the vestiges of

segregation.

Although the remedies in elementary and secondary school

desegregation cases may differ, these principles apply with equal

force in Ur^ area of post-secondary desegregation. In recent

higher education desegregation decision involving the State of
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Tennessee, in which the Justice Department sought to invalidate

desegregative affirmative action provisions, the U. S. Court of

Appeals for the Sixth Circuit reiterated that it previously had

"rejected the argument that Green applies only to elementary and

secondary education" and noted that "'the state's duty is as

exacting to eliminate the vestiges of state-imposed segregation

in higher education as in elementary and secondary school

systems; it is only the means of eliminating segregation which

differ.'" Geier v. Alexander, 801 F.2d 799 (6th Cir. 1986),

citing Geier v. University of Tennessee, 597 F.2d 1056 (1979),

and quoting Norris v. State Council of Higher Education, 327 F.

Supp. 1368, 1373 (E.D. Va. 1971), aff'd per curia, sub nom. Board

of Visitors of Collece of William & Mary in Virainia v. Norris,

404 U.S. 907 (1971). The mere passage of time does not cure the

violation because, as the Supreme Court ruled in Columbus Board

of Education v. Penick, 443 U.S. 449, 459 (1979), "(e)ach

instance of a failure or refusal to fulfill this affirmative duty

continues the violation of the Fourteenth Amendment."

Although the Justice Department in recent ye&re has expended

considerable amounts of energy attempting to change the law in

school desegregation cases, it has not succeeded. The law in

1987 in school desegregation cases is what it was in 1979 when

the Supreme Court decided its last desegregation cases, Dayton v.

Brinkman and Columbus v. Penick.

Title VI of the Civil Rights Act of 1964 was enacted under

the enabling clause of the Constitution's Fourteenth Amendment.
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The affirmative duty charged to formerly de1ure scnool systems

is to remedy a condition which violates the Title VI prohibition

of federal entanglement with racially discriminatory recipients

of federal financial support. The Department of Education is

obligated to ensuie that states once operating de lure segregated

systems of higher education eliminate the vestiges of

discrimination or must initiate enforcement proceedings against

states which fail to meet their affirmative obligations. Over

the last seventeen years, the Legal Defense Fund has expended a

significant amount of time, energy and resources attempting to

force the Education Department and its predecessor, HEW, to meet

its statutory obligations. The Department of Education, through

OCR, has responded reluctantly at best, and has engaged in a

pattern of foot-dragging, defiance and apparently deception.

Moreover, the federal government has now taken the position that

its own goals and timetables for bringing the Adams states into

compliance, to which it committed itself in 1978, impose onerous

burdens and are impossible to meet. The federal government now

challenges the right of individual black citizens to bring a

legal action V, ensure that the Department of Education abides by

Title VI and eliminate racially discriminatory and segregated

systems of higher education.

Meanwhile, the conditions of black Americans in publf^

higher education is not improving, it is worsening. An article

appearing in the April 19, 1987, New York Times reported that

enrollment of minorities in colleges nationwide is stagnating.
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According to the American Council on Education, black enrollment

reached its peak in 1976 when 1,032,000 blacks made up 9.4

percent of the college population. In 1984, 1.070,000 black

students were 8.8 percent of the college population. This trend

is developing even as the black and other minority population as

a percentage of the total national population grows, ant' that

trend is reflected despite an increasing percentage of minority

students overall in public schools. We are faced with the

spectre of a nation in which an increasing number and percentage

of the workforce is black and minority but educationally ill-

prepared to function at their fullest potential. While this

disturbing trend is not endemic to the South, certainly the

failure of the Adams states to discharge their affirmative duties

can only exacerbate the trend.

In the course of the Adams litigation certain principles

have emerged. The focal point of desegregative efforts cannot

and must not be limited to the traditionally black institutions.

They cannot Lc forced to bear the burden of desegregation either

`;rough closures or the implementation of other requirements.

The de lure system was not established by blacks to exclude

whites from black schools. It was established by whites to

exclude blacks from white snhools. In the process of

desegregation the traditionally white schools must continue to be

a focal point of the inquiry as to whether black students and

educators are afforded equal opportunity and nondiscriminatory

treatment. Although the continued existence of state-created

24
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racially identifiable institutions, black or white, requires

remedial action, black citizens and traditionally black

Institutions should not be victimized in the process of

desegregation. For example, if desegregation requirements were

strictly imposed on traditionally black institutions before the

traditionally white institutions have established a track record

of black presence in their student populations, faculty and

administrative staff, there would be a net loss of educational

and employment opportunities for blacks. Similarly, if the

traditionally black institutions are not physically and

programmatically enhanced aid given jurisdiction over high demand

academic programs, they cannot compete favorably among the total

student applicant pool. In short, the Adams states must commit

themselves to a desegregation process which enhances

opportunities for black students, faculty and employees as well

as the programs and facilities of traditionally black

institutions.

Seventeen years after the Adams case was filed, OCR can no

longer continue to put off the day of reckoning for the Adams

states. It is not sufficient to renew plans or extend deadlines

every few years. On behalf of the Legal Defense Fund, it is my

hope that this committee will use its oversight authority to

press OCR to evaluate compliance with the 1978 plane in a manner

which reflec' integrity and which is faithful to OCR's Title VI

obligations. As a matter of law, these states are obligated to

remedy their longstanding segregative acts and OCR should be

25
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compelled to insure that federal funds do not support

discriminatory institutions or systems of higher education. As a

matter of public policy, the failure to deal decisively with this

long-standing problem will haunt us for generations to come. We

must move forward to finally put an end to a sa44 chapter in our

nation's history.

PG
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Mr. Wiens. Mr. Lichtman.

STATEMENT OF ELLIOTT C. LICHTMAN, ESQ., LAW FIRM OF
LICHTMAN, TRISTER & LEVY

Mr. LICHTMAN. Chairman Weiss and members of the subcommit-
tee, as I have submitted a prepared statement for the record, at
this time, I will just briefly attempt to summarize the h.,;hlights of
that statement.

There is probably n. more dramatic illustration of the need for
close congressional oversight and continuing judicial intervention
than OCR's adir4ted backdating of documents reflecting when offi-
cials carried out ertain compliance and enforcement steps.

It is really astounding that the Office for Civil Rights has report-
ed to the court that officials in a majority of the regions across the
country have been falsifying dates on which letters of findings have
issued or on which letters of acknowledgment have issued.

It is all the more shocking that the practice is so pervasive. The
inspector general has investigated the practice in region I in
Boston. He looked at C5 cases. He found that the backdating oc-
curred in 23 of 35 cases.

OCR itself has looked at the other regions and found, for exam-
ple, in region IV, that in 32 cases checked, this happened in 14 of
those cases. In region VI, 18 out of 26 checked. Region VII, 17 out
of 36 checked.

The backdating is extremely serious for two reasons. First of all,
the timeframes are part of a court order, and the backdating re-
sults in misreporting to the plaintiffs and in effect to the court
whether OCR is complying, and therefore, in turn, the backdating
covers up noncompliance in fact.

Equally important, the second consideration is that the time-
frames are an essential remedy going to the very heart of the 17-
year -old OCR case. The problem has always been OCR delays,
delays in finding discrimination, delays in acting upon those find-
ings, with the consequence that valuable rights under title VI,
rights of the victims of discrimination, are lost.

Over and over since the early 1970's, the plaintiffs have had to
return to the Federal court for additional relief against OCR
delays, and since at least 1975, the district court has concluded that
some type of time rules are needed as an effective remedy against
delays, and that judicial remedy is, of course, wholly undermined if
OCR officials lie about the actual dates on which enforcement steps
are taken, ar that is why we urge the Congress to review very
closely what .SCR has done to discipline the offenders and to
ensure that this practice not reoccur.

On the subject of higher education desegregation, here too we
have protracted delays in decisionmaking. Currently it is more
than a year, more than a year nas passed since OCR received the
relevant information from the States concerning the 1985-1986
school yearsupposedly the last year in the latest cycle of plans,
and I notice OCR has come up with a new gimmick to avoid imple-
menting its duties and determine if the States are in compliance
with their pla-s or in compliance with the statute, and the new
gimmick, of course, is to send out factual summaries, summaries

27
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without conclusions, to the States and to the p ablic inviting com-
ment over a 60-day period. This will surely delay things all the
more and, secondly, what purpose is there in this tactic except to
invite States to provide OCR with self-serving rationalizations of
why they have failed so badly in reaching the goals and why they
have so often not implemented the measures to which they solemn-
ly committed themselves?

We have here in 1987 a repetition of what has plagued OCR for
almost two decades, either refusals to decide at all, or where there
are findings of discrimination, a refusal to carry out the enforce-
ment steps mandated by the statute.

We have been doing our own preliminary analysis of the States
covered by the deadlines of the most recent Adams order in March
1983. That order called for a windup of these plans at the 1985-1986
school year, and a final determination of whether the States have
eliminated the vestiges of discrimination by the 1985-1986 school
year, and in my prepared testimony, we have carefully analyzed
one State, the State of Georgia, as an example. We have detailed
there in our narrative, in our attached tables, the extent of Geor-
gia's default, and I won't repeat now what I said there, but I would
point the committee's attention specifically, fc: example, to page 5
of our narrative in which we discuss the many romises that were
made with respect to the three traditionally bla li institutions in
Georgia, which promises to enhance tin facilities, for example,
have not been carried out.

I would point also to the goal of parity in college going rates,
that is, that blacks and whites are supposed to be entering the
higher ed system in the same proportion relative to their high
school graduates, and we find not only lack of progress, we find
that the disparity in 1985-1986 is far worse than it was in 1978-
1979 when the plan, the latest plan, was commenced.

We would ask the committee to scrutinize closely how OCR will
evaluate the States at the completion of this process. For example,
will OCR judge the States in compliance just on the basis of their
efforts, just on the basis of their so-called measures, regardless of
result, that is, regardless of whether or not desegregation has oc-
curred?

Mr. Singleton, when he was here last time last year, seemed to
signal that that would be the course OCR would be taking.

What will OCR require the States to do to eliminate the vestiges
of discrimination which generally remain in these States after all
of these years, after three cycles of plans, each of which involved
the formulation of the plan, the approval of the plan by OCR, the
attempted implementation by the State, the findings that the State
had not met its commitments? We have done that three times over
the last 13 years. After these three cycles, it would be a tragedy for
OCR now to find the States in compliance even though the vestiges
remain.

We urge the committee, therefore, to ensure that OCR not
permit that result to occur.

Mr. Witaa. Thank you, Mr. Lichtman.
[The prepared statement of Mr. Lichtman follows:]

.
k-
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Chairman Weiss and Members of the Subcommittee:

We appreciate the request that I provide testimony
concerning the case of Adams v. Bennett as it applies to higher
education desegregation. You have also requested our reaction to

the admitted backdating of documents by Department of Education
employees in their effort to cover up noncompliance with the Adams
Order, a subject to which I will turn later in my testimony. For

the record, my law firm along with the NAACP Legal Defense Fund
represents the plaintiffs in the Adams case.

A. Inaction and Default in Higher Education

The current inaction and unwillingness of the Office for
Civil Rights of the Department of Education to enforce Title VI of
the Civil Rights Act of 1964 with respect to higher education is
characteristic of the agency's meager efforts to implement the

statute over many years. More specifically, Adams v. Bennett --
then Adams v. Richardson -- was originally brought in 1970 because
OCR:

(1) had refused to decide compliance issues or had
delayed those decisions for protracted periods
of time with the consequence that "iustice
delayed (became) justice denied"; and

(2) had refused to commence enforcement proceedings
against state systems of higher education
despite the clearest evidence of Title VI
noncompliance by the states.

Despite 17 years of litigating the Adams case, which has
produced numerous judicial decrees, these Nendamental defaults
sadly still characterize OCR's current approach to enforcing Title
VI in the area of higher eaucation. V- understand the context for
this dismal conclusion, it is necessary to sketch briefly some of
the major events in the history of this important law suit.

1. The Complaint and Initial Rulings. As long ago as 1969

and 1970, OCR sent letters to 10 southern and border states
finding that the states had failed to eliminate the vestiges of

segregation by law in their higher education srsLemb, which
remained racially separate in their student bodies and faculties.

29
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Although each of the OCR letters required the submission of
corrective desegregation plans as a condition of continued federal
funding, five states simply ignored the agency's directives and
five proffered wholly inadequate plans. When OCR failed to act in
the face of this defiance by the 10 states, students attending the
racially segregated and discriminatory schools and colleges
receiving federal funds filed suit in Adams in 1970, charging the
Secretary of the Department of Health7--Mucation and Welfare and
the Director of the Office for Civil Rights with violating their
duty under Title VI either to secure corrective action or to
commence formal enforcement proceedings. (Several of the causes of
action also related to elementary and secondary school districts.)

The United States District Court for the District of
Columbia upheld the plaintiffs' complaint. Finding in its initial
1973 Order that the time permitted by Title VI...to delay the
commencement of enforcement proceedings against the ten states for
the purpose of searing voluntary compliance has long since
passed,' the Court directed the commencement of such enforcement
proceedings within 120 days (implicitly giving the states four
months within which to come into compliance). 356 F.Supp. 92,94.
When OCR appealed this order to the United States Court of Appeals
for the District of Columbia Circuit, that Court en banc
unanimously affirmed, extending the deadline for enforcement
proceedings to 300 days. 480 F.2d 1159, 1165 (1973).

2. The First Cycle of Plans. In response to the Court
Order, all but 2 of the 10 states submitted plans in 19'4 which
OCR promptly rubber-stamped. But when it became clear that the
plans were not desegregating the higher education systems, the
plaintiffs in Adams filed a motion for further relief in United
States Distr..ct Court seeking new and much improved desegregation
commitments from the states. In depositions taken thereafter, OCR
officials agreed that no real desegregation had been achieved
under the 1974 plans, which lacked 'standards of clarity and
specificity," and conceded the need to obtain specific
commitments necessary for a workable higher education
desegregation plan" from each of the states. 430 F. Supp. 118,
120 (1977). In 1977 District Judge Pratt granted the motion for
further relief, finding that the plans of the states failed to
meet 'important desegregation requirements and ... failed to
achieve significant progress toward higher education
desegregation Id. at 119. The Court directed OCR promptly to
notify the states that their existing plans are not adequate to
comply with Title VI of the 1964 Civil Rights Act."Id. at 121.

At the hearing prior to its 1977 order, the District Court
had stated its intent to put OCR "under the compulsion of a Court
order to submit to the states certain specific requirements which
the states must respond to." The Order then directed OCR within 90
days to transmit to the states "final guidelines or criteria

- 2 -
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specifying the ingredients of an acceptable higher education
desegregation plan" 430 F. Supp. at 121. Thereafter, the states
were required to submit revised plans in conformity with the
criteria within 60 days of their receipt, and HEW was directed to
accept or reject a new plan within 120 additional days. Id.

3. The Second Cycle of Plans. The 1977 Order precipitated
a series of consultations and negotiations which led to HEW's
promulgation of the higher education desegregation Criteria in
July of 1977 (later slightly revised in 1978). In the published
Criteria HEW expressly recognized that the judicial mandate
directed it to prepare guidelines 'which would identify for the
states the specific elements to be included in their revised
desegregation plans." Those elements of the Criteria include
bringing black high school graduates into college at the same rate
as whites; black student enrollment goals at undergraduate,
graduate and professional levels in the formerly all white
institutions and in the system as a whole; the strengthening of
the formerly all black institutions to make them more attractive
to all students; goals to match black faculty and other employees
to the level of their availability; increasing the number of black
administrative and governance officials throughout the system; and
the elimination of unnecessary program duplication between
formerly white and formerly black institutions. Having
promulgated the Criteria in accordance with the District Court's
1977 order, the Office for Civil Rights then attempted to secure
from the states revised plans conforming with them. In 1978 OCR
accepted 5-year plans from Arkansas, Oklahoma, Georgia, Virginia,
Florida and the North Carolina Community Colleges.

4. The Third Cycle of Plans. These plans were due to
expire at tne end of the 1982-83 academic year. When required
reports to the plaintiffs made manifest once again that the states
had generally failed to carry out their commitments, the
plaintiffs returned to Judge Pratt in 1982 for additional relief.
Once again Judge Pratt upheld plaintiffs' motion, finding that
each of the states "has defaulted in major respects on its plan
commitments and on the desegregation requirements of the Criteria
and Title VI." Order dated March 24, 1983, p. 2. The Judge
further found that "each state has not achieved the principal
objectives in its plan because of the state's failure to implement
concrete and specific measures adequate to ensure that the
promised desegregation goals would be achieved the end of the
five-year desegregation period." Id. Accordingly, Judge Pratt
directed the commencement of formal Title VI enforcement
proceedings no later than the fall of 1983 unless each state
submits by Tune 30, 1983 "a plan containing concrete and specific
measures that reasonably ensure that all the goals of its 1978
desegregation plan will be met no later than the fall of 1985."
Id. at 3.
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Finally, to ensure "substantial progress toward the goals
of (the plans) during the 1983-84 academic year ", the Judge
directed OCR to evaluate the fall 1983 school data no later than
April 1, 1984, requiring the commencement of enforcement
proceedings by the fall of 1984 if the mandated progress was not
achieved. This expedited schedule contrasts sharply with OCR's
current protracted schedule for evaluation of the states'
performances. As we discuss below, precious little progress
occurred in the 1983-84 school year or in any of the years since
the Court's March 24, 1983 Order which gave the states
approximately three additional years to do the job they had
promised in 1978 to complete within five years.

OCR, however, refuses to make this evaluation of whether
the states have carried out their goals and commitments under
their 1978 plans as extended in 1983. More than one year has now
passed since OCR received the fall of 1985 student and faculty
data central to this decision. After holding these data and the
on-site institutional reports over all of this time, OCR has now
decided not to decide. Instead, it has issued "factual summaries"
to the states and to the public calling for comments within 60
days, without deciding whether the states have met their plan
commitments and whether the states are in compliance with Title
VI. These 1987 summaries are primarily drawn from information
supplied by the states themselves. What reason can there be for
this unprecedented 60-day comment period except to give OCR a
mechanism for further delay? Moreover, in addition to giving OCR
an excuse for additional delay, the "comment" device will provide
each of the states with a wholly unnecessary opportunity to submit
self-serving protestations which will attempt to rationalize their
continuing failure to carry out their commitments. After three
cycles of plans over 13 years--each time entailing formulation,
suzmission and negotiation of the plan, a period for
implementation and massive failure to achieve desegregation--it is
time for OCR to bite the bullet: find the states out of compliance
and commence formal enforcement proceedings against them.

We believe that the states have massively failed to meet
their plan commitments. While 4e have been waiting for OCR to
perform its duty under the judicial order and Title VI, we have
been conducting our own independent evaluation of the data and the
on-site reports for the six states covered by the above-described
portions of the March 24, 1973 Order. Although our conclusions
are only preliminary at this juncture, we believe our final
analysis will demonstrate that each of the states has once again
sharply defaulted on most of its plan commitments. OCR apparently
agrees, for its factual summaries for each of the states are
remarkable in their general failure even to address whether the
states have met their goals and commitments under the plans.
Instead, the focus of the summaries is primarily on the extent to
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which the states have carried out certain measures to achieve
those goals, regardless of whether the measures have achieved any
desegregation.

In our preliminary analysis, we have looked particularly
closely at one state, Georgia, which we now discuss as an example.
That review shows dramatically the state's major default on the
1978 plan goals to which the state solemnly committed itself. Our
review proceeds in the order of Georgia's Plan (which generally
tracks the Criteria).

B. Default by Georgia

1. Enhancement of Georgia's Traditionally Black Colleges --
Albany State College (ASC), Fort Valley State College (FVSC), and
Savannah State College (SSC). Georgia pledged in 1978 to enhance
its traditionally black institutions (TBIs) by improving their
physical facilities, academic programs and services offered to
students and faculty. In 1984 OCR informed Georgia, as it had on
severe:* previous occasions, that it had "found significant and
recurring problems regarding the efforts to enhance the tradi-
tionally black institutions," Letter of Findings (LOF), p. 1. Yet
as of the expiration of its Plan, Georgia has still failed to
carry out many of the improvements it promised at the TBIs.

For example, the state promised to seek up to 615 million
in special construction funding for the three traditionally black
schools between 1979 and 1984, and identified specific projects to
be completed. As of 1985 only about half the promised funds had
materialized. Four buildings were scheduled for renovation: one
has received minor improvements but funds are considered
unavailable for the complete renovation university officials say
is needed; one is funded but still under design; and two have been
declared not in need of renovation. Eight new buildings were to
be constructed: two are funded and under construction; two were
funded in 1985; and four are not even reported to be funded, let
alone built, see 1987 Summary, pp. 4-7.

In 1978 the state promised a total of 21 new enhancement
programs at the three TBIs. Eventually they, or substitutes, were
implemented, but most have fared poorly in both funding and
enrollment. Whereas they were to enroll at least 2100 students of
all races among them, the last enrollment count amounted to fewer
than 1000, of whom only 176 were non-black, 1987 Summary, p. A-3a.
The problems are attributild "partly to the lack of funds for
recruitment and scholarships," 1987 Summary, p. 8. Moreover, one
institution, SSC, proposed abandoning all but one of the
enhancement programs that it did implement. In 1985, OCR called
this "especially disturbing when the low funding level of certain
of the Plan's enhancement programs over the years is considered,"
LOF, p. 2. Since then funding has increased little, if at all,
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and the programs apparently remain in limbo, see 1987 Summary, pp.
8 i A-3b.

Several additional examples:

o As part of the 1978 Plan, the Agricultural Exten-
sion Programs at FVSC and the University of
Georgia, a traditionally white institution, were to
be combined in one cooperative program as part of
the enhancement of FVSC; the two remain almost
completely separate, and the best OCR can find to
say is that steps have been taken to increase
coordinatiot. efforts, 1987 Summary, pp. 12-13.

o Georgia promised to enhance ASC's Nursing Program
to meet its accreditation requirement of a 75% pass
rate, with all steps necessary. The program became
fully accredited, but its status is now in jeopardy
because of a pass rate of only about 43%, see 1987
Summary, p. 15. OCR gives no indication of the
steps, if any, taken to preserve accreditation.

o The state did not implement some promised s..eps to
strengthen "2+2" programs to enhance ASC and permit
transfers from a nearby two-year TWI, and in 1985
no faculty from either institution participated in
an exchange program that is part of the enhancement
plan, see 1987 Summary, pp. 17-19.

2. College-Going Rates. Throughout the period of Georgia's
plan, blacks have enteliaFallege at only half the rate of whites
or worse although parity was the goal. The disparities have grown
worse, in recent years, with the black rate sinking to only 38% of
the white rate in the most recent year reported, 1985-86. Whileblacks have become an increasing percentage of high schoolgraduates Georgia, they have declined as a proportion of
overall undergraduate enrollment.

Despite the magnitude of this inequity the state has donelittle to alter it. Only a few statewide measures wereundertaken; one was a brochure to be distributed among blackswhose development was delayed so long that it was late even for
the 1985-86 recruiting, OCR Status Report (SR) 1985, p. 30. An
academic program inventory was "general in nature and not focused
to aid specifically in minority recruitment," SR 1984, p. 39.

Primary responsibility has been relegated to the individual
institutions, but their reports are so deficient that in manycases OCR has been unable to determine whether recruitment of
blacks has even been attempted, see, e.g., SR 1985, p. 28. The
agency now claims expansively that "(e)ach institution implemented
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plans that included (specified) measures in 1983-84 and continues
them each year,' 1987 Summary, p. 24, but OCR officials, by their
own account, would have no basis for such a statement. Moreover,
where information was available, OCR found that some institutions
have 'significant deficiencies in implementing the plans' and in
most, only some of the measures were attempted,' SR 1985, p. 28.

Advertisements run pursuant to the plans 'made no reference or
special appeal to black students,' SR 1984, p. 44.

OCR's latest document emphasizes the continuing revision of
institutional plans. What it does not mention is that the state
did not keep its agreement to submit the revisions to OCR for pre-
implementation review, nor that these revisions 'generally
include(d) fewer activities and contacts,' and did not provide
details, names of persons responsible, or funding data, SR 1985,
p. 29.

3. Black Enrollment at the Four Year TWIs. Georgia
committed itself to increase black enrollment at the TWIs
substantially. The number and percentage of black students at
these institutions has increased since 1978, with particular
progress in the last two years. However, the state has still
achieved only ahout 75 percent of its goals. The failures in
implementing measures described in section 2 above and 5 below
have undoubtedly contributed substantially to the shortfall.

4. Black Graduate and Professional School Enrollment.
Post-baccalaureate study appears to be the one area where Georgia
has come close to black/white parity. Although black rates of
entry to professional schools have fallen short of the goal, the
black rate of entry to graduate studies has consistently exceeded
the white rate. Overall black enrollment in graduate studies is
80 percent of the state's original goal and in professional
schools represents 95 percent of tne goal.

In this one area, the state appears to have mounted extra
and effective effort. It has identified all minority group
students with high grade point averages, supplied the names to
graduate schools and sent mrilings to the students. All graduate
school deans have compiled m terials distributed at all the four-
year institutions. Almost all of the latter have put 'great
efforts' into seminars advising and informing minority group
students on graduate and professional opportunities. Finally, and
significantly, the state has provided half a million dollars a
year for scholarships, 85 percent of which go to economically
disadvantaged minority group students.

In the professional schools black retention also appears
almost at parity with white retention. Nevertheless, there
appears to be a significant -- and unaddressed -- retention
problem in graduate studies. Whereas blacks have constituted 10
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to 12 percent of the entrants, they are only 8 to 9 percent of
total enrollment, and a lower percentage of advanced degreesawarded -- 7 to 8 percent of the master's degrees, and 3 to 5
percent of the PhD's. In this area, the state has not kept allits commitments. It had promised to provide disadvantaged
students opportunities to improve their skills in order to preparethem better for post-baccalaureate study; however there is still
only one program in one school to accomplish this, SR 1984, pp.41-42. OCR's 1987 summary fails to mention either the commitment
or the failure to take implementing measures.

5. Retention of Black Undergraduate Students. The one year
retention rate for black undergraduates in the higher education
system was no better in 1985-86 than it was in 1978-79 -- about 90
percent of the white retention rate. This annual disparity o;
about 10 percent cumulates into a much larger inequality over four
years, as indicated by the diminut on in the proportion of blacksduring the undergraduate years. Through the life of Georgia's
plan blacks have usually formed about 19 percent of the first year
enrollment, 15 percent of total undergraduate enrollment, and only
10 percent of bachelor's degrees awarded.

The state has done little to bring blacks to parity in this
regard. Georgia's "key method of counteracting high attrition
rates" is supposed to be its Developmental Studies Program (DSP)at each institution, including counseling, study skills
instruction, remedial labs and other retention services, SR 1984,p. 53. OCR found, however, that for nine of ten colleges with thehighest black attrition rates, the 1983-84 DSP budget declined
from the previous year's funding, SR 1984, p. 53. Again,-1-0;iiI
instit.'.,ns with high black attrition rates in 1985 were to
receive smaller DSP budgets in 1986, compare 1987 Summary, p. A10with the state's 1985 Annual Progress Report (APR), p. IV-2.

A summer enrichment program that produced better testscores and positive ratings from participants is limited to sixinstitutions, SR 1985, p. 36; 1987 Summary, p. 30. Minorityadvising programs committed to in the 1983 amendments were to bemodified, but changes were not even shown to OCR and at least one
institution implemented changes in a manner "that would not be
consistent with the State's commitment," SR 1985, pp. 36-37.

Moreover, the state has not kept all its commitments to
implement measures to increase mobility between junior and senior
institutions, e.g., SR 1985, pp. 32-33, and some institutions have
actually interfered with implementation, e.g., 1987 Summary, p.26.

Finally, according to the state itself, black students are
much more likely to come from low income families, and "financial
concerns: are "the major reason that UGA st'idents leave school,"
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"External Factors Which Constrain Achievement of Desegregation
Goals in the University System of Georgia," pp. 3-4, 12, 14, 15,

16. Financial aid is crucial to student retention. Yet blacks
are now relatively less likely to receive assistance than at the
beginning of the plan; in 1978 blacks constituted 36 percent of
aid recipients; in recent years they have been only about
percent. During the last two years, the average dollar amount
receiv -d by black recipients has been less than that received by

white recipients.

6. Employment of Black Faculty and Administrators at TWIs.
None of Georgia's traditionally white four year institutions has
ever achieved its goals for either black faculty or black
administrators at any level, and for the most part they have not

even come close, see 1937 Summary, pp. A18-A21. The most
prestigious institutions, the universities, are the farthest from
the goals, id. Junicr colleges succeeded in meeting their goals
for black administrators and faculty positions not requiring a

doctorate -- but only in the last two years, id.

The state seems to have implemented many of the state-level
measures, which were largely new in 1983, see SR 1985, pp. 46-47;

1987 Summary, pp. 49-51. This burst of activity has apparently
brought results, since the number of full time black faculty
members hired in the last two years reported was significantly
higls,.r than in previous years and above the officially determined
level of availability, see our Attachment, p. A-8. Implementation
was not complete, however. For example, an annual "recruitment
mission" is supposed to visit universities producing significant
numbers of black doctoral graduates, but the first such mission,
in 1984, visited only two institutions and the second only three,
SR 1985, p. 47; 1987 Summary, p. 50.

Moreover, implementation and reporting of individual
institutional measures have been very weak. There were no
institutional level reports before 1984, and in 1985 OCR stated
that the new reports "did not adequately supply" information on
the extent of implementation, and even concluded that its review

of certain evacuations "raised many questions about the accuracy
of the reports" and "about the commitment of certain institutions
to bring about the stated objectives" of the plans reviewed, SR

1985, pp. 44-46. OCR's latest document is silent about these
deficiencies.

7. Non-academic Employment of Blacks at TWIs. In most
categories of non-academic employment in Georgia's higher
education system, circumstances have improved little for blacks,
who remain overwhelmingly concentrated in service/maintenance jobs
and poorly represented in professional, secretarial, technical,

and skilled crafts positions. Indeed, in professional, in
technical/paraprofessional and in skilled crafts positions, the

-9 -



percentage of blacks in the higher education system statewide is
lower now than it was in 1978-79.

8. Representation of Blacks on the Board of Regents.
Although blacks constitute over 25 percent of Georgia's
population, during most years of the state's plan only two of 15
members of the Board of Regents were black. That number was
increased, but only recently, and only to three.

On the basis of these many deficiencies in Georgia's
performance, we conclude that the state is in serious default on
its plan and Title VI, both in its wholesale failure to reach most
of its goals, and in its reiusal to carry out many of the measures
promised in the plan. The success realized in limited areas, such
as black graduate student enrollment and black faculty hiring in
the last two or three years, shows that when the state does make a
real effort, it can reach its goals. But it has fallen far short
of making that real effort.

OCR's latest summary of the state's performance,
unfortunately, suggests that rather than carrying out its
enforcement responsibilities, the agency intends to disregard
Georgia's continuing Title VI violations altogether. Praising the
state's performance effusively, OCR largely omits mention of
measures not implemented. But part from its refusal to recognize
the state's wide-ranging default on promised measures, OCR wholly
abdicates its responsibility when it -- ostrich like -- ignores
and fails to act upon the state's failure to achieve meaningful
desegregation.

C. The Backdating Scandal.

In what is perhaps the most dramatic confession of OCR
misconduct in the 17 year history of the Adams litigation, the
Department has now admitted that employees in a majority of OCR's
10 regions across the country have been backdating documents,
thereby covering up the extent of OCR's noncompliance with
timeframes ordered by Judge Pratt. Under the Court's Orders, OCR
is required to process complaints of discrimination and conduct
compliance reviews according to a series of timeframes. Upon
receiving a typical complaint, for example, OCR must acknowledge
its receipt within 15 days, must issue a letter of finding within
90 days of receipt of the complaint, must attempt to secure
corrective action where discrimination is found within another 90
days, and must commence enforcement proceedings within 30 days if
compliance cannot be secured voluntarily. Similar time deadlines
apply to compliance reviews. Moreover, the District Court's order
directs OCR to report to the plaintiffs every six months the
extent of its compliance with these time rules.

- 10 -
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With respect to the processing of complaints, the most
recent reports to plaintiffs have shown an extraordinarily high
rate of compliance by, for example, OCR's Region I in Boston with
respect to its acknowledgement of receiving complaints and the
issuance of letters of findings: 194 out of 194 of the complaints
received during FY 1985 and 1986 were allegedly acknowledged on
time and 160 of 163 letters of findings were timely issued. Now
it has been admitted that these figures are a fraud on plaintiffs
and the Court. When the Inspector General's Office of the
Department of Education recently looked at 35 filpa of OCR's
Boston office, it found that 23 of them reflected backdating of
the letters of acknowledgement and findings in an obvious effort
to report compliance with Judge Pratt's Order which did not in
fact occur. Similar findings of what OCR prefers to call
"discrepancies" have been found in the majority of regions across
the country (December 5, 1986 memo from Edward A. Stutman to
Alicia Coro attached to March 13, 1987 Report to Court, p. 3):

Region IV
Pegion VI
Region VII
Region IX
Region X
Region VIII

14 of 32 cases examined
18 of 26 cases
17 of 36 cases
7 of 20 cases
7 of 20 cases
"due date was incorrectly
regarded as met in series
of 10 cases"

Thus far from being an isolated problem region, it is clear
that Boston's falsifying of reports on timeframe compliance is
representative of such agency misconduct across the nation.

Nor does the backdating appear to be a new problem. OCR
employees admitted to the Inspector General's investigator that
the practice has been common knowledge and has been prevalent in
the Boston Region for approximately two to three years.

A particularly pernicious aspect of the agency's effort to
cover up its failure to meet the court-ordered time rules has

taken the form of inducing complainants to withdraw their
complaints in protracted investigations violetive of the time
deadlines. For example, one OCR employ told the Inspector
General representative that where a proposed adverse finding was

under review in a 1985 case, the then Director of Boston's
Elementary and Secondary Education directed her "to contact the

complainant and attempt to persuade the complainant to withdraw
the complaint so that the June 30, 1985 deadline would not be

missed."

Still another part of the problem ha3 taken the form of
abuse of Judge 1-ratt's "tolling" provision which allows OCR to
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toll the timeframes due to circumstances beyond the agency's
control such as the unavailability of a material witness. As the
Acting Regional Director of the Boston Region wrote to OCR
Director Alicia Coro on July 16, 1985, cases "which no longer are
eligible to remain tolled are not removed promptly when
justification ceases" (p. 6).

To understand the aeriousness of the backdating, the
misreporting of when enforcement steps have been taken and the
cover up of OCR's noncompliance with the Court-ordered timeframes,
it is necessary to sketch briefly their evolution. For the
t.aneframes were mandated by the Court to remedy the principal OCR
practice challenged in Adams--prolonged delays at every step of
the enforcement process such that "justice delayed" had become
'justice denied."

In its first Adams Order, the District Court in 1973
imposed deadlines on OCR's disposition of long pending Title VI
complaints and compliance reviews. Rejecting OCR's attempted
"absolute discretion" excuse for its long delays and inaction,
Judge Pratt and the Court of Appeals held that the discretion of
OCR is limited and that enforcement deadlines in identified
pending cases were required to prevent the violation of
plaintiffs' rights. Soon after these 1973 rulings, plaintiffs
learne.A that OCR was continuing its practice of extensive delays
at both the investigative and negotiating phases of Title VI
enforcement. The District Court then concluded in 1975 that a
second decree was necessary, imposing time limits not merely on
the disposition of pending OCR cases but also on agency processing
of future Title VI race discrimination matters. These timeframes
set forth in paragraph F of the 1975 Supplemental Order were the
precursors of the time rules applicable to OCR today.

In 1976 OCR argued in a motion for modification that it
could not simultaneously comply with its obligations under the
1974 order with respect to race discrimination and meet its other
enforcement obligations. Following negotiations among the
parties, OCR agreed to similar timeframes that were then
incorporated in an Order of the Court in 1976. This Order also
added important elements of flexibili'y to facilitate OCR's
compliance with the time rules which permitted OCR to except a
certain percentage of cases from the deadlines because or
excessive workload or complexity.

Nevertheless within another year it had become clear that
OCR was defaulting on the Court Order in major respects: a backlog
of hundreds of unresolved complaints had accumulated along with
wide-ranging violations of the timeframe requirements. Further
judicial proceedings followed, after which the parties carried on
extensive negotiations culminating in a 1977 Consent Decree in
which OCR agreed to apply the timeframes to all cases relating to

- 12 -
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discrimination based on race, sex, national origin and handicap at
all levels of schools. Once again OCR was given the flexibility
to except a certain percentage of cases from the time
requiremen6s.

OCR's initial efforts to comply with the 1977 Consent
Decree met with considerable success. This progress did not last,
however, and by 1980 OCR regressed again to massive delays. Thus
in November 1980 as many as 88 percent of the agency's 225
compliance reviews were, in OCR's words, "behind schedule."
Similarly, with respect to complaint prormssing during the period
October 1980-April 19e1, letters of findings were not issued on
time in more than 60 percent of the complaints. Based on such
data, plaintiffs returned to Judge Pratt and moved for contempt
relief. After a three day hea..ng and extensive briefing during
which OCR called for a "re-examination of the whole time frames
approach, its JorkPility and productiveness" (OCR's Pre-Hearing
Memorandum at 2), Jge Pratt adhered to his view concerning the
continuing ne.3 fo mandatory timeframes:

I am satisfied that overall time frames are
required, maybe not the precise ones we've got now.
But the importance of the timeframes, not only in
getting the work done, I think is due to the fact
that it will impress upon the people who observe
those timeframes that after all we've got, first of
all, a Constitution; we've got certain acts of
Congress, and we've got to pay attention to those
things (Joint Appendix, Adams v. Bell, D.C. Cir.
Nos. 83-1590, 83-1516 p. 433)

Accordingly, when Judge Pratt issued his March 11, 1983 Order
currently applicable to OCR, he reimposed the time rules of the
earlier orders, but made appropriate modifications to render them
more effective. Thus while retaining the basic "90 day-90 day-30
day" time rules for complaints and compliance reviews, the Judge
permitted longer deadlines for complex cases and those requiring
policy development and allowed tolling of the timeframes for
witness unavailability and other circumstances beyond OCR's
contra;.

As this review of the history of the Adams litigation
demonstrates, undue delays and inaction have characterized OCR's
conduct over many years, requ ing the federal court continually
to mandate strict time deadlines as the necessary remedy to
protect p.aintiffs' statutory rights. In masking its violation of
these time rules by the backdating of documents, OCR both defies
the Court directives and violates the right of victims of
discrimination to timely civil rights enforcement.

41
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We urge this Subcommittee tO exercise its oversight
responsibility over OCR by scrutinizing all aspects of this
backdating scandal. More specifically, we respectfully urge you
to ascertain the origins and causes of this misconduct, the extent
to which it has infected the agency's operations, the steps which
OCR is taking to discipline its offenders and the corrective
measures being adopted by the agency to prevent its reoccurrence.

I thank you for the opportunity to appear before you this
morning and welcome any questions which you may have.

- 14 -
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GEORGIA: ACHIEVEMENT OF DESEGREGATION GOALS

Percent of goals achieved

Goals 78-79 83-84 84-85 85-86

1 Parity in B/W college going rates 51.0% 46.0% 43.5% 38.4%
2 Number of black HS grads entering

TWIs 49.5 57.5 52.9
3 Total black enrollment at TWIs 90.9 71.9 73.6 74.7
4 Parity of B/W rates of entry to

graduate studies 157.8 120.5 101.0 107.5
5 Parity of B/W rates of entry to

professional schools 59.1 53.8 84.5 68.8
6 Black FT faculty hiring t TWIs 64.0 95.5 147.2 110.7
7 Black FT master's faculty at TWIs 38.3 88.5 54.7 63.2
8 Black FT doctoral faculty at TWIs 27.5 72.1 60.0 58.3
9 Black members of gove -ing boards 52.5 49.7 74.6 ?

Georgia: Achievement of Desegregation Goals

Where the goal is parity, the percentage represents the black rate
as a percentage of the white rate. Otherwise the goals are
a fixed number or percentage, and the percentage given represents
the number or percentage actually attained as a percentage of that
projec':ed as a goal.

1. Parity in black and white college-going rates: The college-
going rate is the number of students entering any of Georgia's
public institutions of higher education for the first time in the
fall of the year, divided by the number of high school graduates
the preceding spring. Table 2a.

2. Black entry to TWIs: percentage of black high school graduates
entering TWIs for the first time. Table 3a.

3. Black enrollment at TWIs: the percentage of blacks actually
enrolled at all levels of the four year TWIs, as a percentage of
total enrollment. Table 3b.

4. Parity of black and white rates of entry to graduate studies:
The rate of entry is the number of in state students enrolling in
graduate studies for the first time (both full and part time),
divided by the number of in state recipients of bachelor's degrees.
Table 4a.

43
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S. Parity of black and white rates of entry to professional
schools: The rate of entry is the number of in state students
enrolling in professional schools for the first time (both full and
pert time), divided by the number of in state recipients of
bacnelor's degrees. Table 4a.

6. Black full time faculty hiring at TWIs: Blacks hires for
faculty in the preceding academic year; thus 83-84 column here
refers to blacks hired in the 1982-83 school year. Table 7c.

7. Black master's faculty at TWIs. Pull time. Table 7b.

8. Black doctoral faculty at TWIs. Pull time. Table 7a.

9. Black membership on Georgia's Board of Regents (appointed by
the Governor). Table Ba.

A-2
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Table 2a

GEORGIA SYSTEM: BLACK VS. WHITE COLLEGE GOING RATES

Goal:

Fall

Parity

B rate
% points Index of

W rate disparity disparity

1978 17.5 34.3 16.8 51.0%
1979 17.2 35.3 18.1 48.7%
1980 18.0 34.0 16.0 53.0%
1981 18.8 37.6 18.8 49.9%
1982 18.5 38.8 20.3 47.6%
1983 17.4 37.9 20.5 46.0%
1984 18.3 42.0 23.7 43.5%
1985 16.9 44.0 27.1 36.4%

Sources: DBS Trends, p. 12.
DBS 6000, p. 6.
10,000 6 11,000 series data, B1.
OCR: Elementary 6 Secondary Schools

Survey.
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Table 3a

GEORGIA TWIs: FIRST YEAR BLACK ENROLLMENT

Goal: increase to 3118 in 1982

4 black % black % goal
Fall entrants entrants Goal reached

1978 1,355 12.9%
1979 1,467 12.8%
1980 1,477 13.1%
1981 1,720 13.2%
1982 1,609 12.6%
1983 1,544 12.6%
1984 1,794 14.5%
1985 1,650 12.7%

3,118 51.6%
3,118 49.5%
3,118 57.5%
3,118 52.9%

Sources: DBS Trends, p. 13.
DBS 6000, p. 33.
10,000 i 11,000 series data, B1.
SR 1984, p. 39.
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Table 3b

GEORGIA TNIs:

Number
Fall blacks

PERCENT TOTAL BLACK ENROLLMENT -- ALL LEVELS

Number % goal Percent Percent % goal
goal reached blacks goal reached

1978 9,907 10,896 90.9% 10.1% 11.6 87.1%
1979 9,388 12,154 77.2% 9.6% 12.1 79.2%
1980 10,266 13,222 77.6% 10.5% 13.0 81.2%
1981 10,549 14,465 72.9% 10.8% 13.9 77.9%
1982 10,935 15,513 70.5% 10.34 14.6 70.6%
1983 11,152 15,513 71.9% 10.4% 14.6 71.1%
1984 11,421 15,513 73.6% 10.7% 14.6 73.0%
1985 11,587 15,513 71.7% 10.6% 14.6 72.7%

Sources: FR 1987, pp. A-14a, A-15.
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Table 7a

GEORGIA TWIs: BLACK FULL TIME
DOCTORAL FACULTY

Actual Percent
Number percent Goal of goal

1978 35 .98 3.57 27.5%
1979 51 1.41 3.55 39.7%
1980 62 1.72 3.55 48.5%
1981 57 1.58 3.55 44.5%
1982 66 1.79 3.55 50.4%
1983 97 2.56 3.55 72.1%
1984 86 2.28 3.80 60.0%
1985 95 2.45 4.20 58.3%

Sources: DBS Trends, p. 72.
DBS 6000, p. 68.
FR 1987, p. A-20.
10,000 & 11,000 series data, EEO -6

Supp.
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Table 7b

GEORGIA TWIs: BLACK FULL TIME
MASTER'S LEVEL FACULTY

Fall Number Percent Goal
% of goal
achieved

1978 69 4.14 10.82 38.3%
1979 67 4.20 7
1980 73 4.72 7
1981 68 4.49 7.63 58.8%
1982 53 3.72 7.55 49.3%
1983 65 3.92 7.67 88.5%
1984 74 4.61 8.43 54.7%
1985 82 5.25 7.29 63.2%

Sources: DBS Trends, p.72.
DBS 6000, p. 68.
FR 1987, p. A21.
SR 1983, ,. 25.
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Table 7c

GEORGIA TWIs: HIRING OF FULL TIME BLACK FACULTY

Year Number Percent Goal* % ach'd

1978-79 25 3.97 6.2 64.0%
1979-80 33 5.01
1980-81 32 5.68
1981-82 18 3.40 4.9 69.4%
1982-83 9 1.89 4.8 39.4%
1983-84 20 4.58 4.8 95.5%
1984-85 41 7.65 5.2 147.2%
1985-86 39 5.65 5.1 110.7%

Sources: DBS Trends, p. 116.
DBS 6000, p. 102.
FR 1987, p. A22.

*Goal constructed on basis of ratio of doctor
vs. masters faculty applied to their respecti
percentage goals

A-8
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Table 8a

GEORGIA SYSTEM: BLACK MEMBERSHIP ON
THE BOARD OF REGENTS

Percent Goal % ach'd

1978-79 14.29 27.21 52.5%
1979-80 14.29 27.21 52.5%
1980-81 14.29 26.82 53.3%
1981-82 13.33 26.82 49.7%
1982-83 13.33 26.82 49.'%
1983-84 13.33 26.82 49.7%
1984-85 20.00 26.82 74.6%
1985-86 26.82

Sources: DBS Trends, p. 146.
DBS 6000, p. 116.
SR 1985, p. 49.
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Table 4a

GEORGIA SYSTEM: FIRST TIME ENROLLMENT OF BLACK
IN STATE STUDENTS IN GRADUATE AND PROFESSIONAL STUDIES

Goal: Parity between B/W entry rates

No. B No. W
in-st No. B B ent in-st No. W W ent Index of

Fall bachs entrs rate bachs entrs rate disparity

Graduate studies

1978 1,091 531 48.7% 9,535 2,940 30.8% 157.8%
1979 1,285
1980 1,130
1981 1,064
1982 1,261
1983 1,191 386 32.4% 9,971 2,682 26.9% 120.5%
1984 1,259 303 24.1% 10,048 2,394 23.8% 101.0%
1985 1,264 291 23.0% 10,807 2,315 21.4% 107.5%

Professional schools

1978 1,091 29 2.7% 9,535 429 4.5% 59.1%
1979 1,285
1980 1,130
1981 1,064
1982 1,261
1983 1,191 36 3.0% 9,971 560 5.6% 53.8%
1984 1,259 52 4.1% 10,048 491 4.9% 84.5%
1985 1,264 42 3.3% 10,807 522 4.8% 68.8%

Source: FR 1987, p. Al6

A-10
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GEORGIA: SUMMARY STATISTICS

Blacks as a percentage of ...

-- STATEWIDE

78-79 83-84 84-85 85-86

1 State population (1976, 1980) 27.2% 26.8% 26.8% 26.8%
2 Public school enrollment (1980) 33.5 33.5 33.5 33.5
3 High school graduates (8/8,in-state) 31.9 32.5 35.9 35.9

4 Entering freshmen (B/W,in-state) 19.7 18.1 19.6 17.7
5 Undergraduate enrollment

Full time 17.6 16.9 16.5
Total 15.2 14.8 14.9 14.7

6 Bachelor's degrees awarded 9.9 10.4 ?

7 Grad sch entrants (in-state) 15.2 12.2 11.0 10.7
8 Graduate enrollment 10.9 7.7 8.8 8.4
9 Master's degrees awarded 9.8 10.2 ?

10 Doctorates awarded 4.8 3.8 ?

11 Prof'l sch entrants (in-state) 6.2 5.9 9.2 7.2
12 Professional school enrollment 3.9 5.3 5.6 5.4
13 Professional degrees awarded 4.0 5.6 ?

14 Full time faculty new hires 11.5 7.6 12.8 7.2
15 Full time faculty employment

Faculty PhD 3.5 4.7 4.6 4.4
Faculty Master's 12.2 13.6 12.5 11.7

16 Non academic employment
Professional 11.0 10.6 8.0 9.6
Secretarial/clerical 17.1 10.9 19.2 20.9
Technical/paraprofessional 29.0 23.0 22.6 22.1
Skilled crafts 19.7 20.6 16.4 18.5
Service/maintenance 70.6 65.9 65.8 66.7

Georgia: Summary Statistics -- Statewide

This table includes all institutions in Georgia's system of higher
education -- junior colleges, TWIs and TBIs. Unless otherwise
specified below, all percentages are based on blacks, including
out of state blacks, as a percentage of a total including all
races. Except for State population, Hispanics are counted
separately from Blacks, Whites, etc.

1. State population, 1976 and 1980 only, Hispanics not counted
separately. Table 8a.

2. Public school enrollment, 1980 only. LACES, Digest of
Education Statistics 1983-84, p. 41.
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3. High school graduates, including only wit''',-state blacks and
whites. Table 2b.

4. Entering freshmen, including only within-state blacks and
whites. Table 2b.

5. Undergraduate enrollment. Table 2c.

6. Bachelor's degrees awarded. Table 5c.

7. Graduate school entrants, including in-state students only.
Table 4b.

8. Graduate enrollment. Table 4c.

9610. Master's degrees and doctorates awarded. Table 5c.

11. Professional school entrants, including in-state students
only. Table 4b.

12. Professional school enrollment. Table 4c.

13. Professional degrees awarded. Table 5c.

14. Faculty new hires: Full time and part time. Table 7e.

15. Full time faculty employment. Table 7d.

16. Non-academic employment: Full time and part time. Table 7f.

A-12
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GEORGIA: SUMMARY STATISTICS

Blacks as a percentage of ...

-- FOUR YEAR TW7s

78-79 83-84 84-85 85-86

1 State population (1976, 1980) 2% 26.8% 26.8% 26.8%
2 Public school enrollment 1980 ii.5 33.5 33.5 33.5
3 High school graduates (B/W,in-state) 31.9 32.5 35.9 35.9

4 Entering freshmen (B /W.in- state) 12.9 12.6 14.5 12.7
5 Undergraduate enrollment

Full time 10.2 10.7 11.2 11.3
Total 10.3 11.1 11.5 11.7

6 Bachelor's degrees awarded 5.8 8.0 ?

7 Grad sch entrants (in-state) ld.8 10.9 9.5 8.7
8 Graduate enrollment 10.3 6.9 6.8 6.6
9 Master's degrees awarded 9.0 8.9 ?

10 Doctorates awarded 4.8 3.8 ?

11 Prof'l Sc!. entrants (in-state) 6.2 5.9 9.2 7.2
12 Professional school enrollment 3.9 5.J 5.6 5.4
13 Professional degrees awarded 4.0 5.6 ?

14 Full time faculty new hires 4.0 4.6 7.7 5.7
15 Full time faulty employment

Faculty PhD 1.0 2.4 2.3 2.5
Faculty Master's 4.1 3.i 4.6 5.3

16 Non acadei..ic employment
Professional 6.4 7.8 8. 9.3
Secretarial/clerical 15.1 17.4 18 19.7
Technical/parao,ofesslonal 28.7 24.0 2- 23.8
Skilled crafts 15.5 17.1 .1 23.4
Service/maintenance 70.6 67.2 67.3 68.7

-- FOUR YEAR TBIs

Whites as a percentne of ...

17 State population 1980 72.3% 72.3% 72.3% 72.3%
18 Public school enrollment 1980 65.7 65.7 65.7 65.7
19 High school graduates (B/W,in-state) 68.1 67.5 64.1 64.1

20 Entering freshmen (B/W) 2.8 3.5 3.6 2.8
21 Undergraduate enrollment

Full-time 3.4 4.4 4.5 2.6
Total 5.7 10.5 10.6 8.7

22 Bachelor's degrees awarded 2.9 12.5 ?
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Georgia: Summary Statistics -- Four Year TWIs and TBIs

This table includes only traditionally white or traditionally
black four year institutions in Georgia's system of higher
education. Unless otherwise specified below, all percentages
are based on blacks or whites, including those from out of
state, as a percentage of a total including all races. Except
for State population, Hispanics are counted separately from
Whites, Blacks, etc.

Blacks at TWIs

1. State population, 1976 and 1980 only, Hispanics not counted
separately. Table 8a.

2. Public school enrollment, 1980 only. NCES, Digest of
Education Statistics 1983-84, p. 41.

3. High school graduates, including only within-state blacks and
whites. Table 2b.

4. Entering freshmen, including only within-state blacks and
whites. Table 3a.

5. Undergraduate enrollment. Table 3c.

6. Bachelor' degrees awarded. Table 5d.

7. Graduate school entrants, including in-state students only.
Table 4d.

8. Graduate enrollment. Table 4e.

9610. Master's degrees and doctorates awarded. Table 5d.

11. Professional school entrants, including in-state students
only. Table 4d.

12. Professional school enrollment. Table 4e.

13. Professional degrees awarded. Table 5d.

14. Faculty new hires: Full time and part time. Table 7c.

15. Full time faculty employment. Tables 7a, 7b.

16. Non-academic employment: Full time and part time. Table 7g.
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Whites at TBIs

17. State population, 1980 only, Hispanics not counted separately.
U.S. Bureau of the Census, County and City Data Book 1983, p. 2.

18. Public school enrollment, 1980 only. NCES, Digest of
Education Statistics 1983-84, p. 41.

---- 19. High school graduates, including only within-state b_acks and
whites. Table 2b.

20. Entering freshmen, including only within-state blt:ks and
whites. Table la.

21. Undergraduate enrollment. Table lb.

22. Bachelor's degrees awarded. Tell:: lc.
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Mr. Wiass. Ms. Greenberger.

STATEMENT OF MARCIA D. GREENBERGER, MANAGING
ATTORNEY, NATIONAL WOMEN'S LAW CENTER

Ms. GRZENBERGIM. Thank you, Mr. Chairman. I am Marcia
Greenberger with the National Women's Law Center. I am counsel
to the title IX plaintiffs in the Adams v. Bennett case, and the
plaintiffs in the Women's Equity Action League v. Bennett case.
Both of those eases have the same timeframes which apply to
them. I am pleased to have the opportunity to testify today, and
with me is Carol Beier, also with the National Women's Law
Center.

I appreciate the fact that my full statement will be made a part
of the record, and therefore, I will just summarize the written
statement.

The Adams case filed in 1970, which has been discussed, and the
WEAL case filed in 1974 have a long and complex procedural histo-
ry, but their substance is relatively simple.

Their plaintiffs have always been and remain unwilling to accept
what has often been OCR's shoddy enforcement of the right to non-
discriminatory federally funded education for minorities, for
women, and for the disabled.

From the first, court-ordered timeframes have been critical tools
to secure enforcement of these basic civil rights laws. By having to
adhere to timeframes, OCR had to get its house in order. It had to
devise a system for locating and tracking complaints and compli-
ance reviews. It had to end its practice of simply dropping com-
plaints and compliance reviews midstream, and it had to review
and submit reports to the plaintiffs and the court as to how each
region was performing.

OCR, for the last several years, has been fighting this court order
in court. Now the timeframe and the tolling provisions face a new
menacedeceit. As has been described, in two Office for Civil
Rights reports filed recently with the court and in the third report
developed by the Department's inspector general, investigators now
have found serious misrepresentation of OCR's compliance with the
court-ordered timeframes.

This misrepresentation involves backdating of acknowledgments,
of receipt of complaints, and of letters of findings. It also involves
the misuse of provisions under which the timeframes could be
tolled where specific circumstances were in effect.

In addition, according to the inspector general's report which
covered only region I, civil rights enforcement personnel have
urged complainants to drop their actions rather than own up to
OCR's Adams due dates, and as we in fact had testified in this sub-
committee's important hearings on the Office for Civil Rights last
year, we had heard of similar tactics in other regions where com-
plainants had been urged by Office for Civil Rights personnel to
drop their complaints.

In the written remarks, starting on page 6, we have summarized
some of the particular problems that were found, first with the in-
spector general's report, as I said, which dealt only with region I,
and also with the Office for Civil Rights reports dealing with the
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other regions that were filed with the court, and with us ar counsel
for the title IX plaintiffs in the Adams and WEAL cases.

Mr. Lichtman summarized some of those important statistics,
and I wanted to just highlight a few additional facts.

For example, according to the inspector general's reports, based
on interviews with current and former employees of region I, one
legal technician said she was told on occasion by thv former direc-
tor of the elementary and secondary education division or by a
branch chief to backdate letters of findings. She said that backdat-
ing was common knowledge and had been prevalent in the Office
for Civil Rights for 2 or 3 years.

Employees said that they raised the issue of backdating with the
former regional director who reportedly agreed that the backdating
was improper, but did nothing to stop it. One attorney said that 50
percent of the acknowledgments and letters of findings she saw
were backdated.

In the Office for Civil Rights' second report to the court dealing
with this issue, other important problems were highlighted. For ex-
ample, the Office for Civil Rights concluded that in region 1V, 14 of
32 cases had letter of findings discrepancies. In region VI, 18 of 26;
in region VII, 17 of 36; in region 9, 7 of 24: and in region X, 7 of 20.

With respect to tolling, specific and k ed circumstances under
which the timeframes were allowed to 1. put on hold, the Office
for Civil Rights reported that several regions allowed tolls to con-
tinue far past the points at which they should have been terminat-
ed. This problem was especially severe in regions IV, VI, and IX.
Let me explain that the toiling provisions were in place, for exam-
ple, when there was a summer recess. There was a recognition that
because we were dealing with education complaints and compliance
reviews, the investigations could be difficult to pursue during the
summer, so if that was the case, the timeframes could be tolled
during that period.

Another set of circumstances where tolling was allowed was
where access to information was being blocked by the school in
question.

Dealing with these tolling provisions, the Office for Civil Rights
described problems that were especially severe in regions IV, VI,
and IX. For example, in region IX, the investigative team reviewed
54 cases for compliance for the tolling requirements of the order.
Ten cases had been tolled twice and five tolled three times.
Twenty-one cases contained no documents explaining the tolling or
seeking supervisory approval for it. One case which was tolled
twice apparently was put on hold because a witness was on vaca-
tion during August 1984 and July 1983. Each instance of tolling,
however, lasted 10 months.

A large number of cases were tolled because of the recipient's
summer or winter recess, but the tolls often continued well beyond
the normal period for such recesses.

The Office for Civil Rights, unlike the inspector general, did not
conduct interviews with employees of the various regions. Investi-
gators reviewed files and allowed only the regional directors to re-
spond. Although some discrepancies could be explained, many
could not.
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Mr. Woo. Your 10 minutes has elapsed. If you would like to
conclude, we would appreciate it.

Ms. GREENBUGInt. Thank you. The final point that I wanted to
make with respect to these reporting problems is that they have to
be reviewed in the context of the Office for Civil Rights and their
general enforcement posture. We have heard very compelling prob-
lems with respect to higher education and title VI. Even those
problems, however, are not the extent of the problems with respect
to enforcement in the Office for Civil Rights.

Backdating and improper tolling have arisen in the context of
headquarters' hostility to the very civil rights statute that it is
charged with enforcing. The Department of Education sought to de-
stroy title IX and with it title VI, 504, and the Age Discrimination
Act through the twisted and narrow interpretation it urged upon
the Supreme Court in Grove City College v. Bell. It allowed the re-
gions latitude to interpret that case as they chose, issuing no uni-
form written policy guidance, a practice which I find parallel in
many respects to the backdating problem, and they were only issu-
ing written policy after forced to do so in the context of litigation.

They have urged negotiated settlements, forgoing the discipline
of formal letters of finding spelling out discrimination to be reme-
died. The Office for Civil Rights has not collected key enforcement
reports in the regions. In short, the Office for Civil Rights has fos-
tered a lack of respect for its obligations which in turn has encour-
aged false reporting on the part of the regions. We fear the extent
of the damage has yet to be uncovered.

Therefore, in conclusion, we are urging the subcommittee to con-
tinue its imps :ant work and assure a more complete and inde-
pendent investigation not only of the evidence of backdating and
improper tolling, but also of efforts to discourage complainant per-
severance perhaps motivated by an attempt to avoid missing court
due dates, but also perhaps motivated by an attempt to simply
avoid enforcement of the laws.

We also hope the subcommittee will look carefully at current
policies and procedures to make sure that they are adequate. In
light of the serious enforcement problems that exist: recordkeeping;
the failure of policy guidance from headquarters to regional offices;
the due process protections actually afforded to complainants
should be reviewed, and the manner in which pressure is exerted
to find compliance rather than noncompliance should be examined.

A full study of the Office for Civil Rights is long overdue and
fully warranted. Persons who face education discrimination at the
hands of federally funded institutions are not receiving the protec-
tion they deserve. Help from Congress is sorely needed.

Thank you.
[The prepared statement of Ms. Greenberger follows:]

GO
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Mr. Chairman and members of the Human Resources and

Intergovernmental Relations Subcommittee, I am Marcia

Greenberger, managing attorney of the National Women's Law Center

and counsel to the Title IX plaintiffs in Adams v. Bennett and

the plaintiffs in Women's Equity Action League v. Bennett. I am

pleased to have the opportunity to testify today. With me is

Carol Beier, also an attorney with the National women's Law

Center.

This hearing represents the most recent chapter in the

extraordinarily lengthy saga of the fight for educational equity

in this country. The National Women's Law Center has been a

participant in that fight for its last 15 years -- not only

through Adams and WEAL but in a number of other Title IX cases,

including Bennett v. West Texas State University, 799 F.2d 155

(5th Cir. 1986); Haffer v. Temple University, 688 F.2d 14 (3d

Cir. 1982); National Collegiate Athletic Association v. Califano,

622 F.2d 1382 (10th Cir. 1980); and American Association of

University Women v. Bennett, C.A. No. 84-1881 (D.D.C. 1984) We

have seen firsthand how important strong governmental action is

to secure sex equity in education.

The Adams case, filed in 1970, and the WEAL case, filed in

1974, have a long and complex procedural history. But their

substance is relatively simple. Their plaintiffs have always

been and remain unwilling to accept what has often been OCR's

shoddy enforcement of the right to nondiscriminatory federally-

funded education -- for minorities, for women, for the disabled.
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WEAL began with a demand that the Department of Health,

Education, and Welfare begin to enforce Title IX, which, although

enacted more than two years earlier, had not even seen the

promulgation of implementing regulations. Title IX complainants

were being put on indefinite hold or, worse, turned away, because

of the total lack of enforcement guidelines. The Office for

Civil Rights -- again, two full years after the passage f the

statute -- had no idea how many complaints had been filed

throughout the country. Its compliance review efforts, to the

extent any had been made at all, were in shambles. Recordkeeping

was virtually nonexistent -- a painfully accurate indicator of

the lack of seriousness with which the Department took its

obligation to enforce the law. It was a pattern already firmly

established at HEW through its long-standing nonenforcement of

Executive Order 11246 as it applied to educational institutions.

There too complaints languished; compliance reviews remained

unresolved; files were lost; and enforcement was so minimal as to

be imperceptible. Unfortunately, promulgation of the Title IX

regulations did not bring any real improvement. Serious delays

in the processing of complaints and compliance reviews remained

common. In 1976, the Court ordered that OCR adhere to specific

time frames for the handling of Title VI and Title TX complaints

and compliance reviews. It also required certain due process

protections for complainants, whose rights had been trampled upon

in the past.

n3
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From the first, these time frames were critical tools to

secure enforcement of these basic civil rights laws. By having

to adhere to time frames, OCR had to get its house in order. It

had to devise a system for locating and tracking complaints and

compliance reviews. It had to end its practice of simply

dropping work on complaints and compliance reviews midstream.

And it had to review, through reports to plaintiffs and the

Court, how each region was performing.

On December 29, 1977, a consent decree was issued, building

upon the principles established by the Court in its previous

orders and applying them nationwide to Title VI, Title IX and

Section 504. The decree was carefully crafted to allow OCR time

to process what had become an enormous backlog of cases end to

hire and train additional staff. Central was its continued

requirement that the agency meet specific time frames for the

processing of complaints and compliance reviews regarding race,

national origin, sex, and disability discrimination.

Initially the consent decree caused real progress to be

made; it enabled OCR to eliminate much of its backlog at the same

time that it handled a heavy flow of new complaints and conducted

600 compliance reviews. while problems certainly persisted, the

time frame requirements remained critically important. For

example, questions arose for several years about the application

of Title IX to intercollegiate athletics, and in particular to

revenue-producing sports. Because of the intensity of

conflicting views on this politically sensitive issue, HEW
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delayed in issuing policies. Complaints and compliance reviews

were put on hold pending the promulgation of intercollegiate

athletic policies. It was the time frames that ultimately

prodded HEW to "bite the bullet" and develop policies. without

the time frames, I wonder if those policies would rave been

issued to this day.

By 1981, the plaintiffs in Adams and WEAL again were forced

to return to the Court for further relief. Rather than

particular problems, such as those in intercollegiate athletics,

we began to see a general return to mounting backlogs and

disarray. In 1983, the Court issued yet another order,

reaffirming the essence of its 1977 decree. The Court expressed

the view that OCR simply would not make an acceptable enforcement

effort without some judicial coercion. The time frames that had

formed the backbone of that sadly necessary coercion were

retained as absolutely necessary. As Judge Pratt said, if OCR

were "left to f.ts devices, the manpower that would normally

be devoted to this type of thing, . . . might be shunted off in

other directions, will fade away and the substance of compliance

will eventually go out the window."

OCR still continues to battle the order. Currently the case

is again before Judge Pratt on a motion to vacate the order for

plaintiffs' lack of standing. meanwhile the time frames remain

in effect.

Among other things, the time frames require OCR to send a

letter of acknowledgement within 15 days of receipt of a complete

,
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complaint. Within 90 days thereafter, OCR must issue a Letter of

Findings (LOP) delineating whether a violation has o:curred. It

then has 90 days to secure voluntary compliance if a violation

was found, and 30 additional days before commencement of

formal enforcement action if voluntary compliance was not

secured. With respect to compliance reviews, OCR must issue

findings within 90 days of the beginning of the review. OCR has

180 days from the beginning of the review to seek voluntary

compliance from the institution and must initiate formal

enforcement action no later than 210 days after the review began

if voluntary compliance cannot be secured. In addition, the

Court's order provides that the investigation of complaints and

compliance reviews may be tolled in limited circumstances.

Now these time frames and tolling provisions face a new

menace: deceit. In two OCR reports filed recently with the

Court and in a third report developed by the Depe:tment's

Inspector General, investigators document serious

misrepresentation of OCR's compliance with the Comt-ordered time

frames. This misrepresentation involves backdating of

acknowledgements and LOP!, and misuse of tolling provisions. In

addition, according to the Inspector General's report, which

covered only Region I, civil rights enforcement personnel have

urged complainants to drop their actions rather than own up to

OCR's missed Adams due dates. we have been told of similar

tactics in other regions.

73-763 0 - 87 - 3
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The following are examples from .he Inspector General's

report on interviews with current and former employees in Region

o One legal technician said she was told on occasion by the

former director of the Elementary and Secondary Education

Division or by a branch chief to backdate LOFs. Backdating was

common knowledge and had been prevalent in OCR for two or three

years, she said.

o A former branch chief and ar equal onoortunity specialist

said they signed and dated -- correctly -- tne LOF in a

particular _ase only to be ordered later by the same division

director to change the date to reflect compliance with Adams.

o Two employees said they raised the issue of backdating

with the former regional director, who reportedly agreed that the

backdating was improper but did nothing to stop it.

o One attorney said that 50 percent of the acknowledgements

and LOFs she saw were backdated.

The Inspector General's investigators found 23 backdated

documents in an examination of 35 files from Region I, more than

65 percent of the sample. Eight acknowledgements had been

backdated, and 15 LOFs. Of the total of 23, ten had been

backdated only one day. Thirteen had been backdated more than

one day.

Who created this mess in Region I? The employees

interviewed by the Inspector General's staff named five different

individuals as those who directed the backdating. Of those five,
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one refused to submit to an interview. Another denied any

knowledge or involvement. A third admitted her involvement but

claimed to be directed by the first two and the former regional

director.

The fourth, the former regional director, admitted that he

had sanctioned backdating but claimed it was limited to two

situations: (1) when a group of letters had to be signed on a

Sunday, and (2) when a shortage of clerical help meant that a

letter was typed a day late. None of the backdating, the former

regional director said, was authorized for more than one day. He

also said that he remembered no complaints about the practice

from staff members, and that he had discussed the backdating with

someone at OCR headquarters in Washington, although he couldn't

remember who and did not claim to have specific approval.

The fifth, the former division director, said he was aware

only of three or four LOFS that had been backdated one day

because minor corrections were needed and no typist was

available. One other LOF was backdated several days, he said, on

the former regional director's orders. The division director

claimed that he had been present i late 1984 or early 1985

during a conference call betw.en Assistant Secretary for Civil

Rights Harry Singleton and the regional directors, including the

Boston regional director. Singleton expressed concern, he said,

over the quantity of missed Adams due dates and instructed the

regional directors to use their "imaginations" to avoid them in

the future. Another employee said that the division director had

fi
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claimed that an nfficial at OCR headquarters had told him,

"Everybody bae.detes." Both the division director and the

official denied this conversation.

OCR's second Report to the Court, which covered the nir,

other regions not dealt with by the Inspector General, described

many more significant dating discrepancies in several regions, as

well as a great number of improper tolls -- sometimes stretching

in an all-too-familiar way toward years of OCR neglect.

A summary of the findings outlined in that Report and its

suppor. dg documents follows:

o Regarding acknowledgements, an OCR m mo attached to the

Report generally supported the characterization by the Justice

Department attorneys handling the case for OCR that problems were

"minor." However, there were isolated dating discrepancies in

some regions and there was not enough informatior in many

situations for investigators to verify the accuracy of

acknowledgement dates.

o Regarding LOrs, the memo said that there were a small

number of dating discrepancies in Regions III and V and not

enough informition to substantiate dates in Region. IT. It

concluded that these three regions probably eid not h an LOP

backdatiny problem. Ir Region Iv, 14 of 32 cases had 1'

discrepancies; in Region VI, 18 of 26; ih Region VII, 17 of 36;

in Region IX, 7 of 20; and in Region X, 7 of 20. In addition, in

Region VIII the Adams due date was regarded incorrectly as met

in several cases, and at least one case was clearly backdated.

.`r
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o Regarding tolling, the memo said that Regions II and V

were generally in compliance, but Regions III, IV, VI, IX, and X

routinely initiated tolls without an adequate basis. (Region VII

apparently had few problems in this area, although some tolls

went on too long; Region VIII had no cases examined for tolling

problems.) Several regions allowed tells to continue far past

the points at which they should have been terminated. This

problem was especially seve-e in Regions IV, VI, and IX. For

example, in Region IX, the investigative team reviewed 54 cases

for compliance with the tolling requirements of the order. Ten

cases had been tolled twice, and five tolled thref times.

Twenty-one cases contained no documents explaining the tolling or

seeking supervisory approval for it. One case, which was tolled

twice, apparently was put on hold because a witness was on

vacation during August 1984 and July 1985. Each instance of

tolling, however, lasted ten months: (1) August 1, 1984, to June

4, 1985, and (2) July 10, 1985, to May 12, 1986. A large number

of cases were tolled because of the recipients summer or winter

recess, but the tolls often continued well beyond the normal

period for such recesses.

OCR, unlike the Inspector General, did not conduct

interviews with employees of the various regions. investigators

merely reviewed files and allowed only the regional directors to

respond. Although some discrepancies could be explained, many

could not. The Justice Department attorneys representing OCR

said that some of the "objectionable" practicer could be
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attributed to "uninformed, careless, or thoughtless regional

management." They also minimizes the degree to which the

findings described in the Report to the Court were likely to

affect the accuracy of previously reported compliance rates.

They instead pointed out that Acting Assistant Secretary for

Civil Rights Alicia Coro had taken several steps to correct for

the problems in the future.

All of these corrective actions are well and good, but we

question whether OCR has done enough to inform itself of the root

of the problem and its true magnitude. Certainly, with respect

to Regions II through X, a thorough review has yet to be done,

even on the narrow question of backdating. The samples of case

files that OCR examined were extremely limited. based on an

unsupported assumption about which cases would be more likely to

contain backdated acknowledgements and LOF5. Moreover, no

employees other than the regional directors were allowed to

comment as part of the investigation.

Perhaps most to the point, OCR has not yet come to grips

with how this problem fits the profile of its generally deficient

approach to civil rights enforcement. Backdating anC improper

tolling have arisen in a context of headquarters hostility to the

very civil rights statutes it is charged with enforcing. The

Department of Education sought to destroy fitic IX, and with it

Iltle VI, Section 504, and the Age Discrimination Act, through

the twis6z.1 and narrow interpretation it urged upon the Supreme

Court in Grove City College v. Bell. It then proceeded to allow

71
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regions latitude to interpret the Supreme Court case as they

chose -- issuing no uniform written policy guidance until forced

to do so in the context of litigation. See American Association

of University Women v. Bennett, supra. It has urged negotiated

settlements, forgoing the discipline of formal LOPS spelling out

the discrimination to be remedied. It has not collected key

enforcement reports from the regions. In short, OCR has fostered

a lack of respect for its obligations, which in turn has

encouraged false reporting on the part of the regions. We fear

much more damage has been done than false reporting -- as s,,rious

as that is.

Today we urge the Subcommittee to assure a more complete and

independent investigation of the evidence of backdating and

improper tolling and of efforts to discourage complainants,

perseverance, perhaps to avoid a missed Court due date on the

region's record, but perhaps also simply to remove an enforcement

obligation. The examination these violations have received thus

far is not enough.

Moreover, because these problems are symptomatic of OCR's

pervasive aversion to its civil rights duties, it is important

that this Subcommittee look carefully at current policies and

procedures to make sure they are adequate in light of the serious

enforcement problems that exist. Recordkeeping, the nature of

policy guidance from headquarters to regional offices, the due

process protections actually afforded to complainants should be

reviewed. In addition, the manner in which pressure is exerted

tir)
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to find compliance rather than noncompliance should be examined.

A full study of OCR is long overdue, and fully warranted.

Persons who face educat,on discrimination at the hands of

federally-funded institutions are not receiving the protection

they deserve. Help from Congress is sorely needed.

73
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Mr. Wass. Thank you very much. For the sake of streamlining
the process, I am going to address all of my questions to you, Mr.
Chambers. If any of the others on the panel want to respond, to
clarify or expand on the responses, that would be perfectly fine.

All of you testified that the Adams order requires OCR to con-
duct investigations according to certain timeframes, is that correct?

Mr. CHAMBICRII. That's correct.
Mr. WHIGS. Now why did the Adams court institute timeframe re-

quirements as opposed to some other form of judicial remedy?
Mr. CHAMBERS. Well, I will ask Elliott to talk furi.her on it, but

one of the bases for the filing of the lawsuit was to force OCR to
process pending claims in a timely fashion.

The court found it necessary to impose timeframes in order to
ensure that victims of discrimination were being accorded their
rights, so that was a necessary ingredient in the court order.

Mr. LICHTMAN. Perhaps I could elaborate on some of the history.
From the outset, the problem has been refusal on the part of the

agency to decide when it had information of discrimination and to
follow up even after it made findings of discrimination and, at the
very outset, the judge simply required deadlines for pending cases
that were before the court.

The initial 1973 order specifically applied to some 200 school dis-
tricts and 10 systems of higher education. We had to go back to
court after that order had been affirmed unanimously by an en
banc court of appeals. We had to go back to the court just a year or
two later when we looked at the reports and we foiina the same
thing happening all over again. The second time. the judge again
issued specific deadlines for pending cases but fet that it was nec-

to set up some time rules that apply in tie future across the
to make it unnecessary for the plaintiffs 're come back still a

third time.
Unfortunately, as we know, it has been necessary over the years

to go back time and again. Despite these orde -s, OCR has specifi-
cally attempted to get out from under these tin eframes. As recent-
ly as 1982, the judge held a 3-day hearing on the question of the
need for these timeframes, and after hearing al; of the arguments
of OCR over 3 days, he concluded that some sort of timetables are
necessary to avoid complete elimination and erosion of the plain-
tiffs' rights to timely enforcement of the statute.

Mr. Wass. Then initially the timeframes applied specifically to
set ool districts that were under investigation?

Mr. LICHTMAN. That is correct.
Mr. Wass. Subsequently, in 1975, the court timeframes were ex-

panded to all investigations generally across the board, is that
right?

Mr. LICHTPLAN. That is generally correct. As to race complaints
and race compliance reviews, that is, the allegations of discrimina-
tion on the basis of race. In 1976 and in 1977, the timeframes were
exte_ided to discrimination on the basis of sex and handicap and

treS;ItFtee4
to Northern

States.
and Western States as well as the origi-

nal
Wass. Since the 1975 order, what has been OCR's record in

complying with the timeframes?
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Mr. CRAMMER/J. I think that's been described in some of the writ-ten testimony, but in general, OCR has simply failed to complywith the timeframes.
Mr. Winos. Right. In 1986, the inspector general's investigation

on one OCR regional office and a preliminary report by OCR of allregions found that the agency has been backdating documents tomake them appear in compliance with the Adams order.
Without objection, I will enter these reports into the record.
[The reports follow]
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SECTION A Narrative

DATE. NEW 121995

OFFICE. Headquarters

On June 17. 1966 a complaint was received by the OIG Hotline
alleging that Letters of Finding (LOPS) were being backdated
to reflect compliance with court ordered timeframes. During
an interview conducted on July 14, 19I6 Loa BLISS, then
Acting Regional Director, Office fot Civil Rights (OCR),
Boston, advised that in the past LOPS may have been
backdated. On July 16, 1916 BLISS furnished a memorandum to
Alicia CORO, Acting Assistant Secretary, -OCR, describing
unethical or unprofessional activities in OCR, Region i
including her assessment of the backdating situation.
(Exhibit 1).

On July 14, 1966 BLISS was requested to furnish the Office of
Inspector General (DIG) specific intonation and Depertmental
documents relative to the investigation. On July 16, 1966
Alicia CORO, Acting Assistant Secretary, OCR stated OCR would
not provide certain requested documents unless she was
instructed to do so by the Office of General Counsel. In a
memorandum dated July 11, 19I6 Secretary of Education William
BENNETT requested the Inspector General to take custody,
secure and protect documents relative to the investigation of
alleged improprieties in the Boston OCR Office. (Exhibit 2)
On July 19, 19I6 pertinent ED files and documents were taken
into custody by the OIG and secured in the Office of the
Regional Inspector General for Investigation, Boston.
Additional documents and files were obtained on July 21,
1966.

Thirty five complaint and monitoring files and other
pertinent documents and records (Attorney Division
transmittal sheets, the Attorney Division logbook, Regional
Director signature log) were examined to determine if the
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issuance dates on LOPS and/or Letters of Acknowledgement
(LOA.) had been backdated. This examination identified :3
LOP. and I LOA's which contained dates that were inconsistent
with information contained in the case file and/or other
records. Date inconsistencies ranged from one day to nine
days. Ten of the date discrepancies were one day while the
remaining 13 discrepancies were more than one day. Of the 23
date inconsistencies identified, three had a due date which
fell on a Friday. Exhibit 3 describes the 23 instances in
which discrepancies on LOP or LOA dates were identified.
Exhibit 4 lists the case numbers and file names of the twelve
files which contained no apparent LOP or LOA date
discrepancies.

Between July 21, 1516 and October 2, 1506, 24 current and
former Region I, OCR employees were interviewed regarding the
backdating of LOP's and LOA's issued by OCR, Boston.
Memorandums of these interviews and handwritten sworn
statements voluntarily furnished by certain interviewees are
enclosed as Exhibits S through 40. These interviews
disclosed the following pertinent information:

1. Eight individuals stated they were not aware that LOPS
or LOAS were being backdated. (Exhibits S, 10, 11,
22, 24, 25, 31 and 37)

2. Vine individuals advised that, although they were not
personally involved in the backdating of LOP's and/or
LOA's, they had firsthand knowledge that it had
occurred. (Exhibits 5, 6, 7, 15, 16, 17, 10, 26,
30, 35 and 40)

3. Seven individuals stated they were involved in the
backdating of LOP's at the direction of someone else as
described below:

o Eleanor CARDARELLI, Legal Technician, stated that
on occasion she was asked to backdate LOP's by
Louis SIROMIXI, Division Director, or a Branch
Chief. (Exhibit 5)

o Judith !ALPER, Secretary, advised that when she
typed the date on an LOP, Lou simony: would tell
her whether or not to backdat it. She stated that
Branch Chiefs say have also cold her to backdate
but she could not recall for sure. (Exhibit 12)

o Cecilia LAKE, Secretary, specifically recalled that
Lou SIMNINI had instructed her to backdate LOP's.
She advised others may have also, but was not able
to specifically recall any other individuals.
(Exhibit 20)

6
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o Paul MCMANUS, former Branch Chief, stated Lou
SINONINI instructed him and Ethel SUPARD-POWELL
Equal Opportunity Specialist (SOS) to backdate the
LOF for use number 01-86-1008. (EXHIBIT 23)

o Julie PERRIER, Secretary, stated in the majority of
cases Barbara WILSON, Branch Chief, or the
responsible ODS tells her what date to put on
LOF's. Sbe recalled that there were many instances
when she worked overtime to type an LOP during
which Richard MCCANN, former Regional Director,
Robert RANDOLPH,Supervisory EOS, and Barbara WILSON
were present. All were aware the LOF wab
backdated. (Exhibit 32)

o Ethel SREPARD-POWELL, EOS, stated Lou mortal
instructed her and Paul MCMANUS to backdate the LOF
for case number 01-86-1008. (Exhibit 34)

o Barbara WILSON, advised that Richard MCCANN, Frank
BOCCI, Deputy Regional Director, and Robert
RANDOLPH had instructed her to backdate LOF's.
(Exhibit 39)

4. Five individuals stated they were told by someone else
that LOP's were being backdated. (Exhibits S, 10, 15,
26 and 30)

5. Vivian BELL, EOS, stated that on two occasions she had
been instructed to contact complainants and persuade
them to withdraw their complairts in order to preclude
the issuance of the pertinent LOP past its due date.
She advised Louis SIMONINI instructed her to do this on
one occasion and Martha sorr, :,ranch Chief, instructed
her to do so on the other occasion. (Exhibit S) Rance
O'QUINN, SOS, advised be too had been instructed to
contact a complainant and convince them to withdraw
their complaint so that the LOP due date would not be
missed. O'QUINN stated be received these instructions
from Lou SINDNINI through Paul MCMANUS. (Exhibit 30)

6. Brenda WOLFF, Attorney, stated Lou SINDNINI once
demanded that she backdate her initials on an LOF or LOA
which had already been backdated by Ethel SHEPARD-POWELL
and Paul MCMANUS. WOLF refused. (Exhibit 40)

7. Loa BLISS stated she discussed the backdating of LOF's
with Richard MCCANN on at least three occasions between
approximately July 1985 and January 1986. She stated
that during each discussion MCCANN agreed it was
improper and should stop but never took any action to

7J
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correct the problem. (Exhibits 6 and 7) Ralph MONTALVO
stated that on or about December 18, 1985 lie personally
gave MCCANN a letter which, in part, discussed the
backdating of LOP's. (Exhibits 26, 27 and 28)

8. Loa BLISS, Brenda WOLFF and Larry HUMPHREY, the three
OCR attorneys in Region I each advised that when they
reviewed an LOF or LOA that had already passed the ADAMS
due date they would initial but not date the last page
of the copy. When they reviewed an LOF or LOA which was
not already past due they initialed and dated the last
page of the copy. (Exhibits 6, 7, 18 and 40)

Richard MCCANN, Frank BOCCI, Louis SIMONINI, Robert RANDOLPH
and Barbara NILSON were the five Region I OCR employees
individually named by other Region I OCR employees as being
responsible for the backdating of LOF's. (Exhibits 9, 12, 20,
23, 32, 34, 35, 36, 39 and 40) RANDOLPH refused to submit to
an interview. (Exhibit 33) BUCCI denied any knowledge of or
involvement in backdating LOF's. (Exhibit 8) NILSON
acknowledged she was directly involved in the backdating of
LOF's but stated she was instructed to backdate by MCCANN,
BOCCI and RANDOLPH.

MCCANN stated there were two types of situations when he
sanctioned the backdating of Love. In the Spring of 1985 a
cluster' of LOP's were prepared, typed and signed on a
Sunday. MCCANN stated he directed they be dated the previous
Friday or Saturday as he had been told it was not legal for a
letter to contain a Sunday date of issue. The other
situation occurred when an LOF was not typed until the date
following the LOF due date due to a shortage of clerical
staff. On these occasions MCCANN stated he approved
backdatirg the LOF but never more than one working day.
MCCANN aid not recall receiving any complaints regarding
backdating LOF's from Loa BLISS or any other OCR employees.
(Exhibit 22)

SIMONINI stated he is aware of 3 or 4 occasions when LOF's
were backdated one working day. Be advised that on these
occasions minor corrections were necessary prior to issuance
and no typist was available. Be stated the corrections would
be made the foll,wing day and the LOF would be backdated one
day. SIMONINI ecalled one occasion when MCCANN decided that
an LOF should be backdated several days. SIMONINI advised
the only times he could recall instructing a typist to
backdate an LOF were when minor changes were made late in the
day and no typist was available until the following day. He
further advised that the dates he placed on copies of LOF's
were accurate except when the LOF was backdated by one
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working day, his initialing was also backdated.
and 36)

Louis NEIL Director. Program Review and Management Support
Staff (PRMSS) advised that PRMSS is required to send LOA's to
complainants and the institution complained about within 15
days after receipt of a complete complaint. These LOA's are
signed by MEI subsequent to clearance by the Attorney
Division. MEI advised that on occasion he determines LOA's
are legally sufficient and mails them prior to Attorney
Division clearance. Be stated that on these occasions be
still sends the LOA's to the Attorney Division for clearance
as the Attorney's comments regarding the letters are of value
to the assigned SOS. After reviewing the OCR file relating
to case number 01-86-1019, MEYI was unable to explain why theLOA contained modifications suggested by the Attorney
Division even though it was dated prior to their return of
the letter to PRMSS.

(Exhibits 35

On July 22, 1986 Loa BLISS stated that in approximately
December 1985 she questioned Lou SINONINI about the
backdating problem. She advised SINONINI subsequently told
her he called Jim LITTLEJOHN, OCR Headquarters who told him
everybody backdates. (Exhibit 6) This was deried by
SIMONINI (Exhibit 35) and LITTLEJOHN. (Exhibit 21) On August
20, 1986 MCCANN stated he did not receive OCR Headquarters
approval for backdating but advised he discussed the activity
with headquarters personnel. He could not recall with whom
he discussed the backdating. (Exhibit 22)

In July 1986 OCR, Headquarters initiated an independent
investigation into the allegations regarding the Boston
Regional OCR. On September 26, 1986 Felix V. BAXTER,
Attorney, Department of Justice, Civil Division, Washington,
D. C. filed a 'Report to the Court' in the U. S. District
Court, District of Columbia relating to Civil Action numbers
3095-70 and 74-1720. This 'Report to the Court sets forth
the results of OCR's preliminary investigation and advises
the court of steps being taken by the Department to prevent a
recurrence. (Exhibit 41)

A-5
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Background

The Office for Civil Rights (OCR) is responsible for
enforcing civil rights statutes which prohibit discrimination
on the basis of race, color, National origin, sex, handicap
and age in programs and activities that receive assistance
from the Department of Education (ED). These statute;
include Title VI of the Civil Rights Act of 1964; Title IX of
the Education Amendments of 1972; Section 504 of the
Rehabilitation Act of 1973; and the Age Discrimination Act of
1975. To accomplish this task, OCR investigates individual
complaints and conducts compliance reviews to assure
compliance with the statutes it enforces. With the exception
of age discrimination complaints, all complaints and
compliance reviews must be processed under strict time frames
mandated by the U. S. District Court pursuant to a consent
decree entered in the lams case in 1977.

Since 1977, the Adams orders have contained the same strict
time frames for processing cases:

1. OCR must acknowledge the receipt of a complete complaint
or notify a complainant in writing if it is not complete
within 15 days. If the complaint is incomplete, the
complainant is allowed 120 days to complete the
complaint following notification from OCR that
additional information is needed. The date a complaint
is regarded as "complete" is the case start date for
all other Adams order time frame counting purposes.

2. OCR must investigate a complaint and issue a Letter of
Finding (LOF) within 105 days from receipt of the
complete complaint.

3. If a violation of civil rights law is found, OCR must
negotiate and secure corrective action within 195 days
from receipt of the complete complaint.

4. If corrective action (i.e., voluntary compliance) is not
secured, OCR must initiate formal enforcement action
within 225 days from the receipt of the complete
complaint.

5. With regard to compliance reviews, OCR must issue
findings within 90 days from commencement of OCR's
on-mite visit to the institution. Where no on-site
investigation is conducted, the review is regarded az,
"commenced" on the date OCR requests data from the
recipient. If the institution is found not to be in
compliance, OCR has 180 days from the commencement of
the review tc seek voluntary compliance and must
initiate formal enforcement action within 120 days of
the date the review is commenced.

2
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The Adam0 order permits exceptions to the time frames for up
to 20 percent of the complaints and compliance review
processed nationally in a fiscal year, but no more than 30
percent occurring in cases in any one statutory jurisdiction
(e.g., Section 504) or in one region. These exception:
eateni the investigation stage from 90 days to 1110 days and
the negotiation stage from 90 to 120 days. Moreover, the
ord.: permits OCR co 'toll" (i.e., stop the clock) processing
of complaints and compliance reviews where: (1) witnesses are
not available; (2) an existing court order prohibits the
Department from proceeding; (3) pending litigation involves
the same institution and the tame issues that would be
addressed by the complaint investigation or compliance
review; (4) access to information has been denied. and the
Department has initiated action to secure compliance; or (5)
a complaint that includes issues of age discrimination has
been referred to the Federal Mediation and Conciliation
Service.

83
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PROSECUTIVE STATUS

On November 19, 1986 a copy of this Report was furnished to
Richard STEARNS Chief, Criminal Division, U. S. Attorney'sOffice, Boston, MA for consideration of prosecution. OnDecember 1, 1986 Mr. STE:ANS advised Gary MATH:SON, Regiolal
Inspector General for Investigation, Boston, MA that he
declined criminal prosecution in this matter.

7
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FILE NUMBER: 86-000290

Interviews and Investigation Activities

1. Copy of memorandum to Aliria CORO from Loa BLISS, dated
July 16, 198E.

2. Copy of memorandum to the Inspector General from
Secretary Bennett, dated July 18, 1986.

3. Listing of 23 Region I, OCR case files, identified by
file number and name, describing identified LOF or LOP
date discrepancies.

4. Listing of 12 Region I, OCR, case files, identified by
file number and name, in which no apparent LOF or LOA
date discrepancies were found.

5. Memorandum of Interview of Vivian D.
Opportunity Specialst (LOS), OCR, Boston,
August 29, 1986.

6. Memorandum of Interview of Loa BLISS,
Regional Director, OCR, Boston, conducted
1986.

BELL, Equal
conducted on

then Acting
on July 22,

7. Memorandum of Interview of Loa BLISS, Supervisory
General Attorney, OCR, Boston conducted on August 11,
1986.

8. Memorandum of Interview of Frank BUCCI, Deputy Regional
Director, OCR, Boston, conducted on August 14, 1986.

9. Memorandum of Ints.neiew *f Eleanor CARDARELLI, Legal
Technician, OCR, Boston, conducted August 12, 1986.

10. Memorandum of Interview of Ralph D'AMICO, Jr., LOS, OCR,
Boston, Conducted on August 21, 1986.

11. Memorandum of Interview of Margaret E. DONONER,
part-time Secretary, OCR, Boston, conducted on August
11, 1986.

12. Memorandum of Interview of Judith A. BALPER, Secretary,
OCR, Boston, conducted on August 12, 1986.

13. Memorandum of Interview of Judith A. BALPER, Secretary,
OCR, Boston, conducted August 14, 1986.

14. Copy of handwritten sworn statement voluntarily
furnished by Judith BALPER on August 14, 1986.

s 5
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15. Memorandum of Interview of Bennie J. HAYNES, EOS, OCR,
Boston, conducted on August 23, 1986.

16. Memorandum of interview of Martha L. HUFF, Branch Chief,
OCR, Boston, conducted on September 29, 1986.

17. Sworn statement voluntarily furnished by Martha L. HUFF
on September 23, 1986.

18. Memorandum of Interview of Lawrence D. HUMPHREY,
Attorney, OCR, Boston, conducted oa August 11, 1986.

19. Memorandum of Interview of Robert J. BURLEY, EOS, OCR,
Boston, conducted on August 13, 1986.

20. Memorandum of Interview of Cecilia L. LAKE, Secretary,
OCR, Boston, conducted on August 12, 1986.

21. Memorandui of Interview of James M. LITTLEJOHN,
Director, Policy Development Division, OCR,
Headquarters, conducted on October 1, 1986.

22. Memorandum of Interview of Richard V. MCCANN, former
Regional Director, OCR, Boston, conducted on August 20,
1986.

23. Memorandum of Interview of Paul D. MCMANUS, former
Branch Chief, OCR, Boston, conducted, on August 13,
1986.

21. Memorandum of Interview of Louis B. MEYI, Director,
Program Review and Management Support Staff (PRMSS),
OCR, Boston, Conducted on July 21, 1986.

25. Memorandum of Interview of Louis H. MEYI, PRIGS,
Director, Boston, conducted on August 14, 1986.

26. Memorandum of Interview 4:4: Ralph MONTALVO, EOS, OCR,
Boston, conducted on September 22, 1986.

27. Memorandum of Interview of Ralph A. MOUTALVO, EOS, OCR,
Boston, conducted on October 2, 1986.

28. Copy of handwritten letter from Ralph A. PJNTALVO to
Richard MCCANN dated Lecerber 18, 1985.

29. Memorandum of Interview of Rance O'QUINN, EOS, OCR,
Boston, conauctej nn July 22, 1986.
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30. Memorandum of Interview of Rance O'QUINN, LOS, OCR,
Boston, conducted on August 26, 1986.

31. Memorandum of Inter.ew of Walter A. PATTERSON, Branch
Chief, OCR, Boston, conducted on August 12, 1986.

32. Memorandum of Interview of Julie E. PERRIER, Secretary,
OCR, Boston, conducted on August 11, 1986.

33. Memorandum of Interview of Robert R. RANDOLPH,
Supervisory DOS, OCR, Boston, conducted on July 15,

1986.

34. Memorandum of Interview of Ethel SHEPARD-POWELL, LOS,
OCR, Boston, conducted on August 13, 1986.

35. Memorandum of Interview of Louis P. SINONINI, Division
Director, Elementary and Secondary Education, OCR,

Boston, conducted on August 3, 1986.

36. Handwritten, sworn statement voluntarily furnished by
Louis F. SINONINI on August 3, 1986.

37. Memorandum of Interview of Susan P. VOGT, Secretary,
OCR, Boston conducted on August 11, 1986.

38. Memorandum of Interview of Susan P. VOGT, Secretary,
OCR, Boston, conducted on August 14, 1986.

39. Memorandum of Interview of Barbara A. WILSON, Branch
Chief, OCR, Boston, conducted on August 12, 1986.

40. Memorandum of Interview of Brenda L. WOLFF, Attorney,
OCR, Boston, conducted on August 11, 1986.

41. Copy of "Report to the Court' filed by the Department of
Justice, Civil Division, Washington, D. C. pertaining to
Civil Actiontbwmiews.a095-70 and 74-170.

7



MEMORANDUM

TO Alicia Coro
Acting As Secretary
for Civil Rights. goon 5000

FROSA

SUBJECT.

83

Los E. Sliss
Acting Regi tractor
Office for Civil Rights. Region I

Unethical or Unprof
Office for Civil Rights

DEPARTMENT OF EDUCATION
OFFICE FOIL CAVIL MONTS

IIIEGiON

DATE July 16, 1686

1 Activ the Region I.

Pursuant to our II' f July 15. 11116, attached please find a

summary of activities which nay ine violations of ethical and
professional standards. In addition. I have included summaries of
all ff complaints and grievances, and unfair labor
practices.
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I. Criminal Charges

The D. on Director of the Postsecondary Division was arraigned
June 2, 1886, in State Court (Dorchester D' Court) on
charges of po ing a clogs 8 sub (commies) with intent to
distribute. On July 8, 1886, the charges were dismissed by the
judge without prejudice, rejecting the request of the District
Attorney for a continuance. The charges have been refiled. The
employee is on administrative leave until further motive.

Stuff Grievances and Complaints

The office has d numerous complaints and grievances in
the following : Unfair Labor Practices, grievances, IMO
complaints. (IC investigations are summarised separately.) The
merits of these complaints are as yet wodeterormed. Each pending
action is summarised below and the is accurate as of
July 16, 1986.

- %fejt Labor Practices

1. B.N., complainant; P.S., respondent; filed July 10, 1886.

Status: Ito action since it was received July 10.
Doing reviewed by PLIA deciding whether to accept,
reject, or ask for more informstiot before forwarding
to Meadq Labor Relations. (#86 -27)

2. R.M., t0S, complainant; R.N., F.D., L.M., respondents; tiled
June 13, 1886, amended :uly 16, 1986.

Status: PIRA rep Eve appeared in the legion, July 16,
1986 to interview the g . (ULP #86 -22)
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Staff Grievances and Complaints (Cont.)

3. J. V., complainant; R. N., N. C., Labor Relations
Specialist, N. S., Chief, Labor *glacial's. respondents;
filed approximately April 1, 11186, ameeded June 27, 1986.

7.

Status: Settlement reached between employee and
Seadquarters labor relations. PIRA bad issued a
complaint and must review settlement. If
approved, unfair labor practice will be withdrawn
(.86-18 and .86-23)

Grievances

1. R. N., grievant. alleging unfair assignment of overall
rating (Superior) for the 1985-86 performance year.

S tatus: Stage II decision issued Vebrusre 5, 1986 by
Regional Director. Decision was sustained at -
Stage III by labor relations. The matter is soy
in arb' ion.

2. V. C., LOS grievant, allegiag unfair assignment of overall
rating (inimally satisfactory) for 1145-$6 performance
year.

S tatus: Stage II decision given by Louis Sieonini on
Deceehti- 20, 1915, rej*cting the c111. 2i.gt
III upheld Regional decision. (timeliness
question resolved is favor of grievant)
Satter is row is erbitr.tion.

3. V. S., LOS, grievant, alleging unfair :ssignment of
overall rating (minimelly satisfactory) for 1985-86
performance year.

S tatus: Stage II decision given on December 19, 1985
rejecting her dais. Stage III upheld Regional
decision. (timelieess question resolved in favor
of grievant) Natter le sow in arbitration.

Matter will probably "e beard in September.

t' 9(1
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II. Staff Grievances and Complaints (Cont.)

4. B. D.. SOS. grievant. three grievances as follows:

a. Piled April 22, 1916, mow at Stage III (as of 7/11/26)
alleging former supervisor improperly kept motes on his
performance.

b. Filed June 11, 1626, now at Stage III alleging violations
of Collective Bargaining Agreement and POI in Stage II
decision of first grievance. Management coated,/ in

finding first grievance untimely, but inasmuch as first
grievance decision al.o addressed the merits, denied
further relief.

c. Filed June 16. INK grieving management' decision in the
second grievance.

Status: All three at Stage III

S. L. 5-., grievant, filed July 10. 1966. alleging violation of
the Collective %noising Agreement and POI 293-1 because
managewent allowed her to review her employee work performance
folder only in the presence of Acting Stanch Chief. Grievant
alleges that she wishes to review her the file without
restrictions.

Status: Grievance denied Stage I by Acting Stanch Chief.
Stage II grievance received July 16, 1916.

6. F. S., grievant. filed June . INK; A. C.. respondent;
alleging improper procedur47-6 bypassing his in appointment of
another as Acting legions; Director.

S tatus: Submitted to personnel office.

IttO

1. SOS. complainant; smensgementm (supervisors). respondents;
filed October 10. 1945 chasing discrisination on the basis of
sex and handicap (unspecified).

S tatus Formal, accepted by !apartment, one portion rejected.
Investigation due shortly.

91
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II. Staff Cri

87

nd Complaints (Cont.)

2. R. M., LOS. complainant; 1. 11., F. 8., respondents; filed
Decesher 12, 1185 claiming discrimination ee tbe'basis of
national origin (Puerto Rican) in essignment of overall CPAS
rating.

Additional Information. Cri decision adverse to
complainant on CPAS rating is in arbitration. Deportment
investigation on same issue upheld sonagment's assignment of
rating.

Status: On site investigation in March 1586. no decision.

3. P. C., complainant; filed April 29, 1986. L. S., Division
Director. F. N., trench Chief, respondents; alleging denial of
within grade step i on the basis of handicap.

Status: Department is deciding whether to accept the complaint
(per LEO counselor).

4. 1. 0., complainant, filed May 27, 1986; A. C.. 1. N.. F. 1..
respondents; alleging second atge grievance VSn rejected
be be was witness and representative in another LEO
east.

Status: Formal. LEO counselor challenged complaint, since it
duplicates grievance. Department is deciding
whether to accept.

5. V. 8., LOS. complainant; filed June 4. 1186; L. S.. (Division
Director). N. S., (Drench Chief), V. P.. (Drench Chief)
respondents. A meting with the Regional LEO counselor took
place on June 16, 1916 !pith 1. V. The complaint is informal.
and alleges discrimiemtioe based on ate. men. and race.
Managers SSa allegedly forcing complainant into early
retirement se those discriminatory bases.

S tatus: Cmplaint must be mode formal by July 25, 1916-

h. I. 0., complaisant; filed June 4, 1186; 1. m., F. 1.,
responder's; alleging threats were made based on alleged
sttesent. by Mr. D. concerning Mr. ll'a mismanagement.
Complainant says threats are based as his national origin.
(Italian /American)

S tatus: Formal. Department is deciding whether to accept the
complaint. (combined with fellowieg complaint)

9 2
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II. Staff C nd Comp'ints (Cont.)

7. R. D.. complaisant; filed June S, 1966; R. M., F.'S., L. S.,
respondents; alleging his proposed Liniment from SE to
LSE was retaliatory in nature, because complaisant questioned
Mr. S's alleged remarks about capabilities of other
employees, saying Mr. S's comments were based on
discriminatory perceptions.

Status: Forest. Department is deciding whether to accept.
(Combined with preceding complaint.)

S. F. B., complainant; filed June 1986 l'ging approving
official refused to support evaurMon of rating official in
his overall PIES rating, for the past three years on the
basis of complainant's national origin. (Italian/American)

Status: In infernal atage.

41. Anticipated complaint
E. 6-, LOS, complainant; management
respondent. A complaint is anticir-ted or i- in the
infernal stage, and may involve cm evork assignments.
Management has not been contacted by the LEO counselor.

Meadquarter's Investigations

1. R. M.'v. 11184-6S CPAS rating of Superior. - On June 6, 1986
Etnneth A. Mises issued a memo to the Regional Director as
result of Departmental victim. of Mr. M.'s rating, upholding
the assigned rating. W. N. was informed f this result on
July 3, 1966.

2. As result of through hotline complaints, an investigation
tees coordinated by the Department into allegations of
personal use f government phones, coffee breaks, and
alleged denigrating remarks. A swam issued June 16, 1986
by you (Ms. Coro), required certain actions to be taken.
Most of these measures were taken care of by the former
Regional Director. The ronsinig actions will be taken by
the Acting Regional Director.
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III. ACIMS Integrity

During the past year (July 1, 1985 - June 30, 1186) there is
reason to believe that backdating of documents has occurred,
particularly final documents/such so/Letters of Finding
issued to coopl a i d recipients, and cl a
letters,for the purpose of meeting Adams v. Sennett
time frames. Meeting Adams v. lenneliMeirames se a
standard feature of the performance agreements of
investigators and most managers. The reported swab's of
"met" Adams dates may include cases which have been
backdated, which would otherwise have been missed. These

would have been entered into the ACIMS system falsely
as closed on or before the Adams due dates. The LOFs would
have been dated falsely on Trgfore the Adams due dates as
well.

Cases rhich no longer are eligible to remain tolled are not
removed promptly when justification ceases This may be a
problem of unclear management accountability for tracking the
status of these cases, or it may be in 'tonal.

IV. Press Contacts

Regional OCR staff have either not been informed of, or have
chosen to ignore, long established OCR policies on press
contacts.

On July 15, 1986, the Acting Regional Director was informed
by subordinate ma alter that be had been telephoned at hove
by an investigative reporter from VEIT, radio station, with
whom, he states, be had s brief conversation. The reporter
claimed to have previously interviewed, five other OCR
employees. Be d be would be doing feature on the
Boston Regional Office for Civil Rights, airing in September.
Re d his in S was investigating "sicknesses which
pervai beresucrccies " Whether other OCR employees have
been orries/id has not been established.

On July 15, 1986, the Acting Assistant Secretory for Civil
Rights was informed of the above events. She warned Senior
staff of press policies and stated they mould be held
accountable for breaches. The Acting Regional Director has
issued nomorsndwm addressing the some issue (attached).

9 .;



90

Page 7

O. Outside Activity

Nest employees are aware of the prohibitions on conduct of
personal activities within the office, and using government
time and /or resources for private purposes. In addition,
most employees are anal of, or should he aware of, the
prohibition of engaging an outside employment, work, or
services without express prior approval by the Secretary.
(34 CR 673.735-1101)

Recently an employee was verbally admonished for using
government time and f another employee to stuff
and lick envelopes ford mailing of purely private nature.
In addition, other employees have brought up
suggesting that Standards of Conduct in this area may not be
consistently followed. Accordingly, the Acting Regional
Director has prepared a memorandum for immediate distribution,
which will be copied to Readquarters.

VI. /heft or Aperopriation of Sup y and Office Records

There has been, at least during the last year, a continuing
problem with theft of official memoranda and sup, nn y
note., and unauth d entry into sups ' desks. No
offenders have been reliably identified. Several examples
illustrate the problem.

As recently as July 16, 1,66, following the visit of the Acting
Assistant Secretary for Civil Rights, Alicia Coro, on July 15,
1PI6. the y to the Acting Regional Director reported
that her desk contents had been gone through, and that a
volume c g indexes to all official Regional Director
files had been removed from her desk. It be located.

In one incident in August, 10115, a supervisor on leave in the
labs's, was provided, and emoted from, a proposed performance
evaluation of, another supervisor. A /otter of admonishment
bas been prepared for delivery eaten he returns to the office.
Se is currently en indefinite administrative leave as a result
of drug charges.

One manager claims that numerous memoranda and notes have been
taken fry his files. Is so longer keeps critical ds in
the office, even though the lock on his
door has limn changed and a lock has been installed on
various file cabinets, including his.

95
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VI. Theft - (Cont.)

A YOIA demand was received from the Union by the office
suotitg from a confidential memorandum sent by the Regions.
Director. This memorandum was not provided to anyone but the
Regional Director.

One June 27, 1985, an Action 'ranch Chief reported that his
locked desk had been entered and employee work folders
tampered with. Employee work folders are used to evaluate
employees. The lock's function has been impaired.

There are other instances too numerous to mention here.
Management staff reportedly requested a last July or
August from regional GSA personnel, and the Inspector
General. GSA refused to investigate based on lack of staff.
The Inspector General also refused to investigate.

As recently as July 14, 1986, the Inspector General was asked
to investigate the .2wle 27, 1986 break-in. The Inspector
General requested a ritten report, and was not optimistic an
investigation would et conducted.

VII. Investigations

The Inspector General is e ntly investigating a number of
hotline complaints. The exact nature of these investigations
is not known. however. on July 14, 1986, the Acting Regional
Director was req d to compile a significant amount of
data in support of these investigations.

Other Inspector General complaints have been turned over to
the Department for investigation at the headquarters level
and for administrative handling at the regional level.
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UNITED STATES DEPARTMENT OF EDUCATION
THE SECRETARY

al. 1 8 1966

MEMORANDUM TO TSB INSPECTOR GENERAL

It has been brought to my attention through reports from the
Acting Assistant Secretary for Civil Rights and the Deputy
General Counsel for Departmental Service that certain
improprieties may have occurred 2t the Department's regional
Office for Civil Rights in Roston. Although the Department is
not presently in a position to determine the veracity of these
allegations, which concern the altering, unauthorized removal, or
other misuse of certain documents necessary for the processing of
civil rights complaints, I am concerned that these documents be
secured as soon as possible to permit an impartial and thorough
investigation of these allegations. I further understand that
these documents may be relevant to an ongoing investigation
which your office is conducting.

Accordingly, I hereby request that you take custody of whatever
documents may be relevant to the Department's investigation of
the alleged improprieties in the Roston regional office. You are
also requested to secure these documents in order to ensure their
integrity and to protect them from any possible alteration,
unauthorized removal, or other misuse until such time as the
relevant investigation has been completed.

William ii/e ett
/'

cc: Alicia Coro, Acting Assistant
Secretary for Civil Rights

Wendell L. Willkie, General Counsel

400 MARYLAND AVE SW WASHINGTON DC 20203

9'7
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01-85-2017

Massachusetts Colleae of Art

OCR Division: Postsecondary Education

Adams Letter of Finding Due Date: 12-]9-85

Date of Letter of Finding: 12-19-85

Discrepancies Noted:

Attorney Division transmittal sheet indicates that LOF was
submitted to Attorney Division for review and released by Attorney
Division on 12-20-85.

Regional Director Signature Log indicates that LOF was signed by
Regional Director on 12-20-85.

01-85-202Z

Yale University

OCR Division: Postsecondary Education

Adams Letter of Finding Due Date: 9-19-85

Date of Letter of Finding: 9-19-85

Discrepancies Noted:

Attorney Division transmit*-1 sheet and Log Book entries indicate
that LOF/SOF was submitted to and released by Attorney Division on
9-20-85.

01-85-2023

Massasoit Community Colleae

OCR Division: Postsecondary Education

Adams Letter of Finding Due Date: 10-30-85

Date of Letter of Finding: 10-30-85

Discrepancies Noted:

Attorney Division transmittal sheets indicate that LOF was
submitted for review on 10-31-85, 11-6-85, 11-7-85 and 11-8-85.
Attorney Division Log Book entries indicate that LOT was released
by Attorney Division with minor modifications on 10-31-85.

Carbon copy of LOF contains the circled, undated approval
signature of Attorney Loa Bliss.

73-763 0 - 87 - 4
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01-85-300a

IlutachanitiLialthilitathirLfammini2a
OCR Division: Postsecondary Education

Adams Letter of Finding Due Date: 1-16-86

Date of Letter of Finding: 1-1C-86

Discrepancies Noted:

Attorney Division transmittal sheets and Log Book entries indicate
that LOF was submitted to Attorney Division for review on 1-21-86
and 1-22-86 and cleared by Attorney Division with modifications on
1-22-86.

D1-85-3006

Sumachusetts Rehabilitation Comm .

OCR Division: Postsecondary Education

Adams Letter of Finding Due Date: 12-12-85

Date of Letter of Finding: 12-12-85

Discrepancies Noted:

Attorney Division transmittal sheet indicates submission of LOF to
Attorney Division for review on 12-1C-85 and release of LOF with
modifications on 12-16-85.

Carbon copy of LOF contains undated signature approval of Attorney
Lawrence Humphrey.

01-86-2001

CARECHILCONNIlitaC011121

OCR Division: Postsecondary Education

Adams Letter of Finding Due Date: 2-6-86

Date of Letter of Finding: 2-6-86

Discrepancies Noted:

Attorney Division transmittal sheet and Log Book entries indicate
that the LOT was submitted for review and released on 2-7-86.

Carbon copy of LOF contains the undated signature of Attorney
Lawrence Humphrey and the undated and circled signature of
Attorney Loa Bliss.
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91-86-202Q

Clark university

OCR Division: Postsecondary Division

Adams Letter of Finding Date: 4-21-86

Date of Letter of Finding: 4-21-86

Discrepancies Noted:

Attorney Division transmittal sheet indicates that remedial action
plan was submitted for review on 4-21-86 and released by the
Attorney Division with modifications on 4-22-86.

LOF dated 4-21-86 refers a telephone conversation with James
Collins. Case file includes a handwritten memorandum 'o file
dated 4-22-86 in which this telephone conversation is documented.

Regional Director's Signature Log indicates that LOF was signed by
Regional Director on 4-23-86.

Carbon copy of LOP contains circled signature of Attorney Loa
Bliss. Incomplete date next to her signature has been crossed
out.

01-86-2034

Anna Mar a College

OCR Division: Postsecondary Education

Adams Letter of Finding Due Date: 6-17-86

Date of Letter of Finding: 6-17-86

Discrepancies Noted:

Carbon copy of LOP contains undated signature approval of Attorney
Lawrence Humphrey.

Entries in Regional Director's Signature Log indicate that LOF was
signed on 6-18-86.

1



96

01-85-1001

'Alden (CT) Board _of EducatiOn

OCR Division: Elementary and Secondary Education

Adams Letter of Finding Due Date: 11-11-85

Date of Letter of Finding: 11-8-85

Discrepancies Noted:

Signature of OCR Attorney Loa Bliss on LOP carbon is circled and
undated.

D1-85-1012

ilfilt2AIBALICIAALDA2ALtAtilt
OCR Division: Elementary and Secondary Education

Adams Letter of Finding Due Date: 1-21-86

Date of Letter of Finding: 1-21-86

Discrepancies Noted:

Attorney Division transmittal sheet indicates that LOP was
submitted for clearance and released on 1-23-86.

Regional Director's Signature Log indicates that LOP was signed by
Regional Director on 1-24-86.

LOF cacbon copy contains circled undated signature approval of
Attorney Loa Bliss.

01-85-102Q

Acton:2-11mbOzIISUAALIteRinnILLEghOla2/111/1Ft

OCR Division: Elementary and Secondary Education

Adams Letter of Finding Due Date: Could not be determined

Date of Letter of Finding: 10-17-85

Discrepancies Noted:

Attorney Division transmittal sheet and Log Book entries indicate
that LOP was submitted to Attorney Division on 10-21-85 and
released by Attorney Division on 10-22-85.

Carbon copy of LOF contains the circled signature of Attorney Loa
Bliss. The '10-17-85' date appearing next to the Bliss signature
has been crossed out.

11i
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01-85-1026

AiDdoloh (VT1 School District

OCR Division: Elementary and SecolJary Education

Adams Letter of Finding Due Date: 1-14-86

Date of Letter of Finding: 1-14-86

Discrepancies Noted:

Attorney Division transmittal sheets indicate that LOP was first
submitted to the Attorney Division for review on 1-14-86 and
released on 1-15-86 and then again submitted and released on
1-17-86.

Res:1°nel Director's Signature Log indicates that LOP was signed on
1-17-86.

Carbon copy of LOP contains the undated and circled signature of
Attorney Loa Bliss.

01-85-1037

Burrillville (RI) School District

OCR Division: Elementary and Secondary Education

Adams Letter of Finding Due Date: :1-4-85

Date of Letter of Finding: 11-4-85

Discrepancies Noted:

Typist's initials at bottom of LOP are dated 11-5-85.

On carbon copy of LOF Attorney Loa Blise circled her signature.
The date next to her signature appears to have been crossed out-

1
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D1 -86 -1003

Union (VT) School District

OCR Division: Elementary and Secondary Education

Adams Letter of Finding Due Date: 2-19-86

Date of Letter of Finding: 2-19-86

Discrepancies Noted:

Attorney Division transmittal sheets indicate submissions of LOP
to Attorney Division on 2-20/21/24-86 and final release of LOP on
2-24-86.

Carbon copy of LOP contains the circled undated signatures of
Attorneys Loa Bliss ari Lawrence Bumph:e/.

91-86-1001

jittery (ME) School District

OCR Division: Elementary and Secondary Education

Adams Letter of Finding Due Date: 4-21-86

Date of Letter of Finding: 5-15-86

Discrepancies Noted:

Attorney Division transmittal sheet indicates submission of LOP to
Attorney Division on 5-16-86 and release of LOP by Attorney
Division on 5-16-86.

LOP dated 5-15-86 refers to a 5-13-86 letter from Kittery School
District. Kittery letter N,3 an OCR, Boston receipt stamp of
5-19-86.

LOP carbons produced by EOS Ethel Shepard-Powell indicate EOS and
Branch Chief sign-off on 5-19-86.

113
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01-85-2024

Boston University.

OCR Division: FRMS

Adams Acknowledgement Letter Due Date: 10-1-85

Date of Acknowledgement Letter: 9-27-85

Discrepancies Noted:

Attorney Division transmittal sheet indicates that acknowledgement
letter was submitted to Attorney Division for review on 9-25-85
and was released by Attorney Division on 10-1-85.

91-86-1009

Rutland ATT1 School District

OCR Division: PRNS

Adams Acknowledgement Letter Due Date: 1-7-86

Date of Acknowledgement Letter: 1-7-86

tiscrepancies Noted:

Attorney Division transmittal sheet and Attorney Division Log Book
entries indicate that acknowledgement letter was submitted to
Attorney Division for review on 1-7-86 and released by Attorney
Division on 1-8-86.

0171.6_111

OCR Division: PBXS

Adams Acknowledgement Letter Due Date: 4-24-86

Date of Acknowledgement Letter: 4-24-86

Discrepancies Noted:

Attorney Division transmittal sheet and Attorney Division Log Book
entries indicate submission of acknowledgement letter to Attorney
Division on 4-24-86 and release of letter with suggested
modifications on 4-25-86. Suggested modifications appear in
::6-vwledgement letter dated 4-24-86.

1
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01-86-1031

OCR Division: PRMS

Adams Acknowledgement Letter Due Date: 6-18-86

Date of Acknowledgement Letter: 6-18-86

Discrepancies Noted:

Attorney Division transmittal sheet and entries in Attorney
Division Log Book indicate that acknowledgement letter was
Submitted to Attorney Division on 6-17-36 and released by Attorney
Division on 6-19-86.

A1-86-1032

1ampson (CT] Board of Education

OCR Division: PRMS

Adams Acknowledgement Letter Due Date: 6-20-86

Date of Acknowledgement Letter: 6-20-86

Discrepancies Noted:

Attorney Division transmittal sheet and Log Book entries indicate
that acknowledgement letter was submitted to Attorney Division for
clearance on 6-19-86 and released by Attorney Division on 6-23-86.

91-86-2079

A2L1hf11112ielLSMO21111111SLUIne

OCR Division: PRMS

Adams Acknowledgement Letter Due Dates 2-20-86

Acknowledgement Letter Dated: 2-20-86

Discrepancies Noted:

Attorney Division transmittal sheet and Log Book entries indicate
that acknowledgement letter was submitted to Attorney Division for
review on 2-20-86 and released by Attorney Division on 2-21-86.

105
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21-86-2082

Western New Enaland College School of Law

OCR Division: ERNS

Adams Acknowledgement Letter Due Date: Could Not Be Determined

Date of Acknowledgement Letter: 3-12-86

Discrepancies Noted:

Attorney Division transmittal sheets indicate that acknowledgement
letter war submitted to 1ttorney Division for clearance on 3-13-86
and 3-17-86 and was released by Attorney Division on 3-18-86.

21-86-2084

Bentmsrtb_Institute of Technology

OCR Division: PRMS

Adams Acknowledgement Letter Due Date: 4-17-86

Dete of Acknowledgement Letter: 4-17-86

Discrepancies Noted:

Attorney Division transmittal sheet and Log Book entries indicate
that acknowledgement letter was submitted to Attorney Division for
review on 4-15-86 and released with suggested modifications on
4-18-86. The suggested modifications appear in the
acknowledgement letter dated t -17-86.
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01-84-6004 University of New Hampshire

01-85-6005 New Hampshire vocational Technical College

01-86-20C4 North Shore Community College

01-86-2010 Bentley College

P1-86-2011 Smith College

01-86-2013 Harvard University

01-86-2026 Western New England College

01-86-2033 University of Mass./Boston

01-86-2078 New England School of Law

01-66-2090 Lyndon State College

01 -86 -3001 Massachusetts Rehabilitation Commission

01-86-3007 Massachusetts Rehabilitation Commission
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION

U S DEPARTMENT OF EDUCATION

VIVIAN D. HELL, EOS, Elementary and Secondary Education
Division, OCR, Boston was interviewed at the Office of
Inspector General, Boston on August 29, 1986 by Special
Agents Gary E. Mathison and Kathryn F. Baziuk. BELL provided
the following information in substance:

She has been employed within the Elementary and Secondary
Education Division for ten years.

It is her understanding that LOFs issuad by the Elementary
and Secondary Education Division have been backdated to meet
the Adams due dates. She has learned of this practice
through conversations ehe has had ith BEVERLY BROWN, EOS
assigned to the Elementary and Secondary Education Division.
BROWN has told her that several LOPs have been backdated and
that Division Director LOUIS SIMONINI directed the
backdating.

BELL believes that the backdating has been occurring for the
two year period that SIMONINI has served as Division
Director. SIMONINI has told Division em?loyee that under no
circumstances will an Adams due date be missed. BELL advised
that backdating has not occurred in any of her cases.

BELL stated that in June of 1985 she was working on two old
cases that were expected to be completed by June 30, 1985.
On both cases the Adams due dates had long-since passed. One
of the cases involved the Connecticut Department of Youth and
Children Services. An adverse finding had been determined
and the draft LOP was under review by the Attorney Division.
In this case BELL was directed by SIMONINI to contact the
complainant and attempt to persuade the complainant to
withdraw the complaint so that the June 30, 1985 deadline
would not be missed. SIMONINI reportedly told her that she
should tell the complainant to withOra* the current complaint
and later re-file.a new complaint.'. ELL was able to persuade
the complainant to withdraw the complaint. To her knowledge
the complainant never re-filed a complaint.

The second use was Gardner v. Quincy School District. In
this use no violation had been determined and an
inve tigative report was in preparation. BELL' immediate
supervisor MARTHA HUFF directed BELL to contact the
complainant and convince the complainant to withdraw the

08/29/86; 9/02/86; dap; 86-000290
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BELL Page 2

complaint because she (BOPP) did not want to miss the due
date. BELL made the contact and the complainant withdrew the
complaint. BELL later learned that OCR Attorney LOA BLISS
had been told by BOPP that a withdrawal of the complaint
would be sought and that BLISS staunchly disapproved of any
such contact with the complainant.
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION

U S DEPARTMENT OF EDUCATION

PERSON INTERVIEWED:

DATE OF INTERVIEW:

PLACE OF INTERVIEW:

INTERVIEWED BY:

Loa Bliss
Acting Regional Director -

Office for Civil Rights, Region I

July 22, 1986

IG Office, Boston, MA

J.8. Tailor, Gary E. Mathison
Special Agents

MS. BLISS was interviewed regarding her knowledge of Adams
Order Violations allegedly occurring in the Region I OCR
office. During the interview MS. BLISS furnished the
following pertinent information:

1. She has held her current position since
July 7, 1986. From April 5, 1985 until
July 7, 1986 she was Chief Civil Rights
Attorney, Region I. From May 1979 until
April 5, 1985 she was a Civil Rights Attorney
in the Denver OCR office.

2 When her initials appear on a 'sign off' sheet
with no date, it means that her review of the
subject document occurred after the date typed
on the document. However since arriving in
Boston there have been 3 or 4 occasions when
she was away from the office at the time the
final copy was typed after she had approved a-
draft. She stated that on these 3 or 4
occasions she initialed the 'sign off' form
after the letter of findings was sent out to
complete the file. She advised that on these
occasions she did not date her initials.

3. MS. BLISS advised that she initially discussed
the backdating problem with MCCANN (then
Regional Director for OCR) in approximately
July 1985. She again discussed it with him
in

07/22/86; 07/23/86; dap; 86-000290
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BLISS Page 2

approximately September 1985 and January
1986. She stated that during each discussion
MCCANN would agree that it was improper and
that it should stop, but he never took any
action to cor.rect the problem.

4. She stated that in approximately December 1985
LARRY HUMPHREY, another OCR Attorney
questioned her about backdating which prompted
her discussion with MCCANN in January 1986.

5. In approximately December 1985 she questioned
SIMONINI about the backdating problem, however
be gave her no response she could recall. She
advised that sometime later SIMONINI told her
be had called JIM LITTLEJOHN, OCR,
Headquarters, who told his everybody does it
(backdating).

6. She stated she has discussed the backdating
problem with OCR employees MARCY HUFF and
RALPH D'AMICO. During a staff meeting
conducted on July 9, 1986 HUPP asked if they
would continue backdating documents. During
this same meeting it was reported the Boston
OCR office had 5 overdue cases, however PRIMS
Director LOUIS MEYI commented they actually
bad 25. MS. BLISS was unable to explain the
basis for NEYI's comment.

7. MS. BLISS advised she felt the backdating
began innocently, but snowballed when noone
took action to stop the practice.
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION

U S DEPARTMENT OF EDUCATION

PERSON INTERVIEWED:

DATE OF INTERV:EW:

PLACE OF INTERVIEW:

INTERVIEWED BY:

Loa Bliss
supervisory General Attorney-
Office for Civil Rights
Region I

August 11, 1986

IG Office, Soston, Massachusetts

J.H. Taylor, Kenneth F. Crossen
Special Agents

MS. BLISS was interviewed regarding her knowledge of Adams
Order Violations allegedly occurring in the Region I OCR
office. During the interview MS. BLISS furnished the
following information:

1. BLISS ,e wed as Acting Regional Director foc OCR in
Region . from July 7, 1986 until August 9, 1986. She is
presently serving in her former position as Supervisory
General Attorney.

2. BLISS stated that in approximately April of 1985, when
she first cams to the Boston Civil Rights Office, a
heavy workload existed. The Boston office had been
instructed by Headquarters to close approximately 50
cases by June S0, 1985. BLISS believed that it was
during this crunch period that an employee raised a
question as to whether typing associated with Letters of
Finding (LOF) could not be finished later and the
necessary documents backdated. BLISS stated she was not
overly concerned with this occurring since it was her
impression that all investigativp work on these cases
had been completed and the delay was due to typing
restrictions. However, soon thereafter BLISS noticed
that employees began to do whativer they wanted.
Documents were backdated up to 5 days for reasons other
than typing restrictions. BLISS stated that this
prawice bothered her. BLISS believes that this is when
she first discussed the backdating problem with RICHARD
MCCANN (then Regional Director for OCR). MCCANN agreed
that a pzoblem did exist but never took any action to
correct the problem.

raC.
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!MISR Page 2

3. BLISS stated she believed one day, as she exited the
office for the day, she may have dated a document the
last day of the Adams due date prior to her review; but
this caused her concern and as a result she decided to
research her need to date reviewed documents. BLISS
stated her research revealed that the Investigative
Procedures Manual did not show an obligation to date.
Her responsibility was only to determine the legal
sufficiency of the document. As a result she decided to
no longer date past due documents but to initial the
document and circle her initials. BLISS stated she also
advised her staff they had no obligation to date
documents. She instructed them to either initial the
document and provide the correct date or simply initial
the document. BLISS did inform the staff of her
intention to initial and circle her initials on past due
documents.

4. BLISS estimated that she was aware of approximately 5-10
casts which she believed were backdated. When informed
our review had disclosed more than 10 cases of
backdating, BLISS stated she recalled that'at a Senior
Staff Meeting the PRMSS Director (LOU MEI) admitted
there were approximately 25 cases.

5. BLISS stated she had no knowledge of employee drug use
either on or off the job nor was she aware of any
employee abuse of annual or sick leave. BLISS also
stated she was not aware of employees taking excessively
long lunch breaks. As to business being conducted on
Government time other than official business BLISS
stated she was aware of a prior investigation of LOU
SIMONINI making and receiving non-goverment related
telephone calls and was informed by the Deputy Director
that BEN HAYNES was using his,rehder to stuff envelopes
for private business.

1 3
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION

U.S. DEPARTMENT OF EDUCATION

PERSON INTERVIEWED:

DATE OP INTERVIEW:

PLACE OF INTERVIEW:

INTERVIEWED BY:

Frank Bucci
Deputy Regional Director
Office for Civil Rights
Region I

August 14, 1986

I.G. Office, Boston, Massachusetts

J.H. Taylor, Kenneth P. Crossen
Special Agents

MR. BUCCI was interviewed regarding his knowledge of Adams
Order Violations allegedly occurring in the Region I OCR
office. During the interview he provided the following
information:

1. Be has held his current position since August 13, 1978.
He just became employed by the U.S. Government with the
Department of Health, Education and Welfare on December
10, 1970. Be has served with the Department of
Education since its inception.

2. BUCCI stated that in early 1982 his duties included
reviewing every Letter of Finding (LOP) issued by the
Region I OCR office. However, since his heart attack in
1984 he has not devoted time to the case process except
d"ring crisis periods.

3. BUCCI stated that when the IG investigation began he
heard through office rumor that the IC. was inquiring
about OCR personnel backdating LOP's. He stated he was
not aware of any backdating and had never witnessed any
backdating. He also stated he_hadrnever been told by
anyone to backdate a LOP nazis/WM had discussions with
the Regional Directors or Divielon Directors about the
possibility of backdating LOF's.

4. BUCCI stated he suspected backdating may have taken
place because he can recall arriving at the office in
the morning and noticing LOF packages dated the prior
day prepared and reading for mailing.

5. BUCCI had no other knowledge regarding allegations of
backdating LOP's in the Region I OCR office.

C C.
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION

U.S DEPARTMENT OF EDUCATION

PERSON INTERVIEWED:

DATE OF INTERVIEW:

PLACE OF INTERVIEW:

INTERVIEWED BY:

Eleanor Cardarelli
Legal Technician
Office for Civil Rights
Boston, MA

August 12, 1986

IC Office, Boston, MA

J.H. Taylor, Kathryn Baziuk
Special Agents

As. Cardarelli was interviewed regarding her knowledge of
alleged backdating of LOF's and LOA's by OCR employees.
During the interview she furnished the following information:

1. She has been an employee of ED/OCR since
December 1983, and has served in a Legal
Technician capacity for two years. Prior to
this, she worked in the Elementary and
Secondary Education Division of OCR where her
duties included typing LOF's.

2. On occasion she was asked to backdate LOF's by
Louis Simonini or a Branch Chief.

3. She !toyer questioned the backdating activity.

4. She stated that the matter of backdating is
common knowledge, and has been prevalent in
OCR for approximately 2 to 3 years.

06/13/86; 06/13/86; dap; 86-000290
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION

U.S DEPARTMENT OF EDUCATION

RALPH B. D'AMICO, JR., LOS, Elementary and Secondary
Education Division, OCR, Boston was interviewed at the Office
of Inspector General on August 21, 1986 by Special Agents
Gary E. Mathison and Kenneth F. Crossen. D'AMICO provided
the following information in substance:

He has been employed with OCR, Boston since October 19,
1980. From that date until July 6, 1986 he served as an EOS
within the Postsecondary Education Division. On July 6, 1986
he transferred to the Elementary and Secondary Education
Division.

Within the Postsecondary Education Division he served as an
acting branch chief on three occasions (November, 1981
through March, 1982; August, 1985 through November, 1985;
and, January, 1986 through April, 1986).

Be advised that an LOF, prior to issuance is always reviewed
by the OCR Attorney Division. Subsequent to Attorney
Division review, the LOF is typed in final form with
carbons. The LOF is then circulated among Divisional and
Attorney staff and the yellow carbon copy is initialed and
dated by the approving staff members. The LOF is then
furnished to the Regional Director for final approval and
signature. Subsequent to the Regional Director's signing,
the LOP is returned to the Division or Branch Secretary for
dating, photocopying and mailing.

D'AMICO advised that he is not aware of an*, backdating of
LOP' in the Postsecondary Education Division. D'AMICO
qualified this statement by stating that on one or two
occasions, LOP' were signed on a Saturday and backdated to
the previous Friday because it was OCR's understanding that
LOFs could only be issued on a business day (i.e. Monday
through Friday).

D'AMICO stated that he has heard that LOPS issued by the
Elementary and Secondary Education Division have been
backdated to meet Adams due dates. He has no direct evidence
regarding this allegation and advised that he learned of the
allegation through conversations with OCR employees RANCE
O'QUINN and ETHEL SHEPARD-POWELL. According to D'AMICO, in
April or May, 1986 O'QUIMN and SHEPARD-POWELL told him that
Elementary and Secondary Education Division Director, LOUIS
SIMONINI had directed them to backdate LOPS. O'QUINN also
reportedly told D'AMICO that he (O'QUINN) had informed
Regional Director RICHARD MCCANN of the backdating issue.
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION

U S DEPARTMENT OF EDUCATION

PERSON INTERVIEWED:

DATE OF INTERVIEW:

PLACE OF INTERVIEW:

INTERVIEWED BY:

Margaret E. Donoher
Secretary (Part-Time)
Office for Civil Rights, Region

August 11, 1986

IG Office, Boston, MA

J.B. Taylor, Kenneth P. crossen
Special Agents

MS. DONOHER has been employed by ED as a part-time Secretary,
OCR, Boston, MA since May, 1985. From May, 1985 until
July 21, 1986 she was assigned to the Elementary and
Secondary Division (ESS). Since July 21, 1985 she has been
assigned to PRMS. MS. DONOBER was interviewed to obtain
information regarding alleged backdating of Letters of
Finding (LOP) and Letters of Acknowledgement (LOA). During
the interview she furnished the following information:

1. Her duties consist primarily of typing. Since she
is a part-time employee, most of her typing is
given to someone else for dating after signature as
she is usually not there.

2. She does not know who dates the LOF's and LOA's she
types.

3. She recalled one incident when MARTHA HUFF returned
an LOP she had typed, told her to reprint it and
delete the information at the ehd showing who typed
it and when it was typed. BUFF never told her why
she wanted this done and she never asked.

4. Other than the incident described above, all of
DONOHER's LW, are still on discs and contain her
typed initials and the date she typed them. She
gave these discs to BUFF several weeks ago when she
moved to PRMS.

5. She has no other knowledge regarding allegations of
backdating of LOP, in the Region I OCR office.
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION

U s DEPARTMENT OF EDUCATION

PERSON INTERVIEWED:

DATE OF INTERVIEW:

PLACE OF INTERVIEW:

INTERVIEWED BY:

Judith A. Helper
Secretary to Deputy

Regional Director
OCR, R .egion I

August 12, 1986

IC Office, Boston, MA

J.H. Taylor, Fenneth F. Crossen
Special Agents

MS. 'ALPER has held her current position since November
1984. She was interviewed regarding her knowledge of alleged
backdating of Letters of Finding (LOP.) and Letters of
Acknowledgement (LOW issued by OCR, Region I. During the
interview she provided the following information:

1. Her duties include preparing memos, taking
dictation, logging in mail, time and
attendance and typing for other divisions.
She stated that currently she seldom types
LOP., but last year she typed many LOPS as the
Postsecondary Education Division had
secretarial problems.

2. After an LOF was signed by the Regional
Director it was returned for dating. She
stated that when she typed a date on an LOF,
LOU SINONINI would tell her whether or not to
backdate it. She advised that Branch Chiefs
may have also told her to backdate but she
could not recall for sure.

3. She advised she felt this was a necessary
procedure to show headquarters they were doing
their best to meet Adams due dates.
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION

US DEPARTMENTOFEDUCATION

PERSON INTERVIEWED: Judith Ann Helper
Secretary to the Deputy Regional

Director
Office for Civil Rights
Region I

DATE OF INTERVIEW:

PLACE OF INTERVIEW:

INTERVIEWED BY:

August 14, 1986

I.G. Office, Boston, Massachusetts

J.B. Taylor, Kenneth F. Crossen
Special Agents

MS. RALPER was interviewed to obtain information concerning
alleged unofficirl business being conducted during government
time. During the interview she furnished the following
information:

1. BALPER admitted she had performed unofficial. business
during government time and on government premises. She
stated that FRANK BUCCI and LOU SIMONINI, two of the
supervisors in the Region I (KR office, had asked her to
do typing related to changes they needed made to their
SF-171 forms. The SF-171 forms were being submitted for
the vacated position of OCR Regional Director in Region
I

2. BALPER stated that on August 13, 1986 BUCCI asked her to
make minor changes to his SF-171. She'performed the
requested changes on that day and admitted the changes
were made during her normal duty hours and through the
U101 of U.S. Government equipment (her typewriter). She
stated that she no longer had a copy of the SF-171 as it
had been returned to BUCCI upon_coNpletion of the
changes. BALPER also admittedahae last year BUCCI had
requested her to make similak changes to an SF-171 being
submitted for a vacated OCR Regional Director position
in San Francisco.

3. BALPER stated that on August 13, 1986 SIMONINI also
asked he: to make changes to his SF-171. However,
SIMMS' told her not to make the changes during
government time. As a result, on August 13, 1986 she
worked on SIMONINI's SF-171 for approximately 15 minutes
after completion of her regular duty hours. She also

R.1 C.
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HALPER Page 2

worked on the Si' -171 for approximately 15 minutes before
her regular duty hours began on August 14, 1986. WIPER
admitted the changes were made through the use of a U.S.
Government typewriter. She stated she no longer had
SIMONINI's SP-171, as she had returned it to SIMONINI,
but it was her understanding that additional typing was
needed.

4. HALPER stated she would be able to identify the changes
she had made to both SP-171's. S:le also stated the
typewriter ribbon and diskette she had used to make the
Changes were available.

5. SALYER was not aware of any other non-government related
business that took place in the Region I OCR office.

6. Upon completion of the interview BALPER voluntarily
agreed to provide a sworn statement relating to the
typing she had done to change BOCCI and SIMONINI's
SP-171's.
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION

U.S DEPARTMENT OF ECUCATION

BENNIE J. HAYNES, Equal Opportunity Specialist (SOS),
Postsecondary Education Division, OCR, Boston was interviewed
on August 21, 1986 at the Office of Inspector General, _Boston
by Special Agent Gary E. Mathison and Investigative Assistant
Doreen Pulos. RAYNES provided the following information:

BAYNES advised that occasionally the dates placed at the top
of LOFs are not accurate. He explained that he knows of at
least eight instances when LOFs were backdated to meet Adams
due dates. Two of the cases (Hughes v. Maine Bureau of
Rehabilitation and a compliance review on Western New England
School of Law) were cases in which he was the responsible
COS. BAYNES stated that in each of these two cases the LOFs
were written by him, signed by the Regional Director, and
then backdated by a clerical employee. HAYNES advised that
these two LOFs were backdated at least one week and possAbly
as much as two weeks to meet the Adams requirement. Be
advised that the LOFs were not backdated because of delays
caused by clerical shortages. Be stated that the LOFs were
simply not prepared and approved by the due dates.

BAYNES does not know who directed the two LOFs to be
backdated but speculated that the backdating may have been
directed by either the OCR Attorneys or his Supervisor,
BARBARA WILSON. He commented that BARBARA WILSON knew that
the Adam's due date would not be met in both of these cases
and had conversations with him (BAYNES) with regard to
missing the due date.

BAYNES stated that over the past year he has heard of at
least six other cases in which LOFs were backdated. He does
not recall the identity of these cases. Be advised that
these six cases were worked by the Elementary and Secondary
Education Division and he learned of the backdating through
conversations'with OCR employees RANCE O'QUINN, VIVIAN BELL
and BEVERLY BROWN.

BAYNES further advised that in June or July, 1985 he
overheard OCR Supervisors, LOUIS SIMONINI, BARBARA WILSON and
MARTHA HUFF discussing the backdating of LOFs. HAYNES stated
that he overheard these conversations during the period
(April through June, 1985) when OCR, Boston was under a
'crunch* to complete numerous backlogged cases.
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OFFICE OF INVESTIGATION
U.S DEPARTMENT OF EDUCATION

MARTHA L. BUFF, Branch Chief, Elementary and Secondary
Education Division, OCR, Boston was interviewed on
September 29, 1986 by Special Agents Gary E. Mathison-and
Kathryn P. Baziuk. BUFF provided the following -

information in substance:

She has been employed within OCR, Boston since May, 1973
and has served as a Branch Chief since October, 1978,

She is aware that two LOPE (85 -1003 and 86 -1003) contain
incorrect issuance dates. She explained that she worked
on both LOP. and she is certain that the LOFs were not
signed or issued on the dates appearing at the top of the
LOFs. She does not know the circumstances concerning the
placement of dates on these LOPs.

She has never directed anyone to backdate an LOP. She
has never directed anyone to delete the typing date
appearing on an LOP.

She has never directed an SOS to encourage a complainant
to withdraw a complaint. It is her understanding that in
the Quincy School District case the complainant initiated
the complaint withdrawal.

NVIN
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UFFIIAt Ur WIMMICIA I V.1 1.11COOOMAL
OFFICE OF INVESTIGATION
S DEPARTMENT OF EDUCATION

PERSON INTERVIEWED:

DATE OF INTERVIEW:

PLACE OF INTERVIEW:

INTERVIEWED BY:

Lawrence D. Humphrey
Attorney
Office for Civil Rights
Region I

August 11, 1986

IG Office, Boston, MA

J.H. Taylor, Kenneth F. Crosson
Special Agents

MR. HUMPHREY has been an OCR Attorney in Boston since
October, 1985. Prior to that time he was not employed by
ED. He was interviewed regarding his knowledge of
allegations that Letters of Finding (LOPs) and Letters of
Acknowledgement (LOAs) issued by OCR, Region I, are being
backdated. During the interview MR. BUMPERS! furnished the
following information:

1. Bis duties include reviewing LOAs and LOFs. The review
process normally follows a pattern which begins with the
Equal Opportunity Specialist (SOS); to his Branch Chief;
to en Attorney to the Chief Attorney; to a Di.ision
Director; to the Regional Director for signature, and
finally back to the appropriate branch for dating,
copying and mailing.

2. When an LOA or LOP is received in the Legal Section it
is accompanied by a cover sheet submitted by the EOS
which shows the Adams due date. The Legal Technician
Inters the date the item was received in the legal
section on this form as well as the date it was
returned. BUMPORU said he always placed the actual
dat 4t review on the cover sheet but when he initialed
the tissue copy of the report be did not date it if it
was after the Adams due date. BUMPORET advised he did
not date the copies as he did not want to be part of any
backdating.

3. Be has heard rumors in the office regarding backdating
and feels it is probably a matter of common knowledge in
OCR as he had discussed it with Investigators and the
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HUMPHREY Page 2

other OCR Attorneys. He stated that he, BRENDA MOOT
and LOA BLISS had discussed initialing but not dating
LOA, and LOPs which were past the Adams due date. Be
stated he believes each followed this policy.

4. LOW and LOPs are not dated when he reviews them. Be
has not checked to see what date finally is placed on
the letter. HUMPHREY cited one instance in which LOU
SINONINI attempted to have him sign off on a letter
which he had not reviewed. HUMPHREY refused. SIMONINI
told then Regional Director MCCANN who asked him why he
wouldn't sign off. When he told MCCANN'he had not read
it, MCCANN said o.k.

5. HUMPHREY advised he has not discussed the backdating
with MCCANN, BOCCI, SIMONINI or RANDOLPH. Be stated
that SINONINI is the only one who has pressured him. Be
feels SIMONINI's only concern is meeting the Adams due
dates and that SINONINI is not concerned with quality.

f. UNIDO= stated he knew that he would be falsifying
records if he incorrectly dated the documents so he did
not put a date next to his initials. Be felt that by
doing this be was certifying only that he had reviewed
the document, not when. Be advised that to put an
accurate date of review by his initials on the copy
would have 'created a lot of problems".
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DATE OF INTERVIEW:

PLACE OF INTERVIEW:

INTERVIEWED BY:
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OFFICE OF INVESTIGATION
II S DEPARTMENT OF EDUCATION

Robert J. Burley
Equal Opportunity Specie' ist
Program Review and Management

Support Staff
Office for Civil Rights
Region I

August 13, 1986

IG Office, Boston, Massachusetts

J.B. Taylor, Kenneth F. Crossen
Special Agents

MR. BURLEY has been employed by ED since its inception. Be
was employed by the former Department of Health, Education
and Welfare from February of 1979 until ED's inception.
During this time he has held a position as an Equal
Opportunity Specialist in the Office for Civil Rights.

1. BURLEY's duties consist primarily of the processing of
complaints received by OCR. Nis specific
responsibilities include drafting Letters of
Acknowledgement (LOAs). Once a complaint received by
OCR is considered complete a LOA must be drafted, signed
and mailed within IS days of the date the complaint was
complete. The LOA is mailed to the complainant and the
person or institution addressed in the complaint.

2. BURLEY stated that all LOAs must be approved by the
Legal Department in OCR. Be drafts the WA and sends it
to Legal for approval. Once Legal approves the LOA it
is returned to PRESS for signature. BURLEY indicated
that LOU HETI signs all WAS.

3. BURIZY stated that both he antEMbY1 date the LOAs. Be
indicated that the dates he puts on letters are
sometimes typed and other timeirbandwritten.

4. BURLEY stated he had never backdated an LOA. Be also
stated he had never been told t; put an incorrect date
on a LOA and was not aware of any LOAs being backdated.
BURLEY admitted that letters have been sent out without
obtaining written Legal approval, but stated in most of
these instances LOU MEYI had spoken to Legal and
obtained their verbal approval. BURLEY stated he could
nor recall ever missing a due date on a WA.
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION
S DEPARTMENT OF EDUCATION

PERSON INTERVIEWED: Cecilia L. Lake
Secretary, Elementary and
Secondary Education

OCR, Region I

August 12, 1986

IC Office, Boston, MA

DATE OF INTERVIEW:

PLACE OF INTERVIEW:

INTERVIEWED BY: J.B. Taylor, Kenneth F. Crossen
Special Agents

MS. LAKE has been employed by OCR, Boston, MA since March
1977. She was interviewed regarding her knowledge of alleged
backdating of Letters of Finding (LOP.) and Letters of
Acknowledgement (LOAs) issued by OCR, Region I. During the
interview she furnished the following information:

1. Her duties include timekeeping, the preparation of
travel vouchers and typing reports. She stated she
spends a lot of her time typing LOPS. She advised
LOP, often are retyped several times due to
modifications, corrections, etc.

2. LOFs are not dated until they have completed the
review process and been signed by the Regional
Director. After signature they are returned for
dating and mailing.

3. She stated that sometimes she has been told to
backdate LOP,. She feels the reason LOPS are
backdated is to show they complied with the Adams
rule regarding time frames. LOP, are sometimes
late because a particular employee is away from the
office, shortage of typists, etc. She has been
instructed to put particular date on an LOP which
had been typed by someone else.

4. LAKE stated she specifically recalled that LOU
S/MONINI, Division Director, Elementary and
Secondary Education has instructed her to backdate
LOFs. She advised others may have also, but she
was not able to specifically recall any other
individuals.
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LAKE Page 2

5. MS. LAKE stated that backdating to meet Adams due
dates is common knowledge among Region I OCR
employees. In her opinion anyone who is not aware
of this practice would have to be a relatively new
employee.
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OFFICE OF INVESTIGATION
U t DEPAsimENT OF EDUCATION

Person Interviewed:

Interviewed By:

Date of Interview:

Place of Interview:

James M. LITTLEJOHN
Director, Policy Development Division
Office for Civil Rights (OCR)

J. H. Taylor
Special Agent

October 1, 1986

IG Office, Washington, D. C.

Mr. LITTLEJOHN was interviewed to dete.mine if he had
discussed the backdating of Letters of Finding (LOF's) with
any Region I OCR employees in late 1985 or early 1986. Mr.
LITTLEJOHN stated he has not heen contacted by any Region I
OCR employees regarding backdating LOF's) He denied telling
anyone that backdating is done by everyone.
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I; S. DEPARTMENT OF EDUCATION

WICHARD V. MCCANN, 9 Billings Park, Newton, Massachusetts was
interviewed at the Offire of Inspector General, Boston on
August 20, 1986 by Special Agents Gary E. Mathison and
Kathryn F. Baziuk. MCCANN provided the following
information:

MCCANN advised that he served as Regional Director of OCR,
Boston from April, 1982 until his retirement on July 3,
1986. As Regional Director he directly supervised FRANK
BUCCI, the Assistant Regional Director; the Regional
Director's Secretary, ALI (last name not recalled by MCCANN);
the Divisional Directors of PRMSS, Elementary and Secondary
Education, and Poststcondary Education; and, the Chief Civil
Rights Attorney, LOA BLISS.

MCCANN stated that he was not directly involved in the
issuance of acknowledgement/notification letters to
complainants and alleged discriminating agencies. This
function was the responsibility of PRMSS and its Director,
LOUIS MEYI. MCCANN believes that it was OCR procedure for
PRMSS to obtain Attorney Division approval and clearance
prior to thy issuance of acknowledgement and notification
letters. This clearance was necessary since it was the
Attorney Division's responsibility to determine jurisdiction
of the complaint.

MCCANN advised thLt he was not part of the approval process
in the issuance of PRMSS notification/acknowledgement letters
and merely received copies of the letters subsequent to their
issuance. Be advised that he has no knowledge of any alleged
backdating of acknowledgement/notification letters.

With respect to the drafting and issuance of LOPs, MCCANN
advised-that after comrletion of an investigation, the
assigned EOS'woulZ Zcaft an LOP. The draft would then be
submitted to the branch chief for review and comments. The
branch chief would then submit the draft to the Attorney
Division where an attorney would review the LOP and suggest
modifications to make the LOP a legally sufficient document.
Attorney Division review was always conducted print to the
issuance of an LOP. During a period of time in 1984,
however, there were no attorneys in OCR, r)ston and Lops were
issued without attorney review.

08/25/86; 08/26/86; dapr4-000290
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MCCANN advised that subsequent to Attorney Division review,
the responsible branch or divisional secretary would type the
LOF in proposed final form and submit the LOF to him (MCCANN)
for his sicnature. The LOF so submitted to MCCANN would be
undated and would contain the appropriate number of carbon
topies. Included would be the yellow carbon copy which
contained the approval initials of the SOS, Branch Chief,
Division Chief, Attorney, and Chief Attorney. Prior to
signing the LOT MCCANN would review the yellow carbon copy to
make certain that the appropriate approvals and initialing
had been completed.

After signing the LOT, it would be returned to the branch or
division for final processing which included dating, copying
and mailing the LOF. MCCANN stated that he did not see the
final dated versions of the LOFs but acknowledged that copies
of such were placed in the Regional Director's reading file.

The Interviewers showed MCCANN a folder /log entitled 'RD's
Signature Log ostensibly indicating dates on which various
documentation was received, signed and released by the
Regional Director. MCCANN examined this log and czemented
that he had previously not seen the log and did not know of
its existence. Be was unable to interpret the entries
appearing thereon and was unable, based on the handwriting,
to determine the author of the log.

MCCANN stated that while serving as Regional Director there
were two circumstances under which LOFs were backdated. Be
explained that the first circumstance took plat during the
Spring'of 1985 when a 'cluster' of LOFs were prepared, typed
and signed op a Sunday. At MCCANN', direction each of the
LOFs signed on the Sunday were backdated to the previous
Saturday or Friday. MCCANN so directed this backdating
because he determined that it may not have been legally
sufficient for a letter to contain a Sunday date of issue.

MCCANN stated that the second circumstance of backdating LOFs
took place on occasions when there was a shortage of clerical
staff. He explained that on occasion LOFs were prepared and
ready for final typing but because of a shortage of typists
the LOFs were typed the following day. On these occasions he
sanctioned his employees to backdate the LOFs to the date on
which they were ready for final typing. He explained that
such LOFs were never backdated more than one business day.
MCCANN commented that in his opinion the condition caused by
the shortage of clerical staff legitimized the backdating.

-2-
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He stated that he did not receive OCR Headquarters approval
for this backdating but that discussion of the activity was
bold with Headquarters personnel and no objections were
raised. He was unable to recall the identities of the
Headquarters employees with whom he discussed the backdating.

MCCANN advised that the backdating caused by a shortage of
clerical staff was not a common occurrence. He could not
provide an estimate as to how many LOFs were backdated.

MCCANN could not recall any other instances of backdating
LOFs. He does not recall receiving any complaints from LOA
BLISS or any other OCR employee regarding backdating of LOFs.

-3-
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PERSON INTERVIEWED:

DATE OF INTERVIEW:

PLACE OF INTERVIEW:

INTERVIEWED SY:

Paul McManus

August 13, 1986

IG Office, Boston, Massachusetts

J.H. Taylor, Kenneth F. Crosser:
Special Agents

MR. MCMANUJ was interviewed regarding his knowledge of Adams
Order Violations allegedly or:urring in the Region I °cr.
office. During the interview he provided the following
information:

1. Se is no longer employed by the Federal Government.
Prior to his departure he had worked for the Government
for approximately nine years. Be served as a Stanch
Chief in the Elementary and Secondary Education Division
of OCR in Region I.

2. MCMANUS stated the backdating.of LOF's was common
knowledge in the Region I office. While her served as
Branch Chief only one LOF was issued by his branch. Sc
stated this LOF was backdated at the insistence of LOU
SIMONINI, his supervisor. This related to case
801-86-1008, Lakin vs. Kittery, Maine School District.

3. MCMANUS stated he received the Lakin LOF from ETHEL
SHEPARD-POWELL, the Equal Opportunity Specialist 'ho had
investigated the case. POWELL had initialed and
accurately dated the tissue copy of the LOF prior to
presenting it to MCMANUS. MCMANUS then also initialed
and accurately dated the tissueocoRy. The Adams due
date had already expired as 06,thedate of their
signatures. Bowever, several days later after the LOF
had been submitted through proper channels, LOU SIMONINI
approached MCMANUS and POWELL and asked 'What is this?'
referring to the dates contained on the LOF. After
discussion SIMONINI told them to have the page which
contained their initials and dates re-typed, then
reinitial it and date it to show the LOF was issued
before the Adams due date had expired. MCMANUS stated
the page was re-typed and he initialed and improperly

K3C
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MCMANUS Page 2

dated it per SIMONINI's instructions and then told
POWELL to do the same. MCMANUS stated he also told
POWELL to keep the tissue copy containing the accurate
date of their original signature. To the best of his
knowledge he believed POWELL still had the tissue copy.

4. MCMANUS bad no other knowledge regarding allegations of
backdating LOP's in the Region I OCR office.
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LOUIS N. MEYI, Director Program Review and Management Support
Staff (PUSS) for the Boston Office of Civil Rights (OCR) was
interviewed at the Office of Investigations, Boston on
July 21, 1986 by Special Agents John Taylor and David Tobin.
At the outset of the interview MEYI was advised of the
identity of the interviewers and the nature and purpose of
the interview. MEYI provided the following information in
substance:

!WTI stated that he has held the position of Director for
PRMSS since Nay 1980 and has been employed by the Government
since August 16, 1971. MEYI was asked if the PRESS section
of OCR "ad the responsibility of logging in the mail,
specifically complaint letters involving civil rights
issues. MEYI stated that PRMSS did have that
reap sibility. MEYI was asked the name of the individual
who a tually logged in the sail. MEYI stated that CECELIA
HARRIS was the primary person but CAROLYN LUAUS, DENNIS
RITEN0016 ROBERT BURLEY, STEPHEN CROWLEY and himself (MEYI)
logged in the mail on occasion. MEYI advised that he and the
aforementioned PRESS employees have maintained the complaint
log since May, 1985. Prom 1983 until May, 1985 BEVERLY LONG,
a parttime OCR employee, maintained the log.

MY' was asked to describe the administrative procedure
followed by PRESS upon receipt of a civil rights complaint.
REY! stated that complaint is logged in on the day in which
it is received except when MEYI determines that other office
duties take priority. MEYI explained that PRMSS has a large
volume of work and because of the workload, it is not always
feasible to log in the mail on the day that it is recei'ed.
MEYI stated that PRMSS maintains a log of all the incoming
mail and the log contains the dates of the complaint letters
and dates that the letters were received at PUSS. KEY!
further stated that mail is often delayed in reaching the
PRMSS/OCR office because of weekends and because it is
sometimes delivered to the Sth floor offices of DOE.

Unitas asked to highlight the remaining primary functions
of the PRMSS section. Be stated that the PRESS section
handled most of the outgoing administrative 'central office
correspondence' as well as 'data management" and 'intake
processing'. HETI stated that the data management process
consisted of PRESS identifying and adhering to the time
intervals set forth within the quality assurance standards
for OCR's investigative activity. MEYI further stated that

07/25/86; 07/28/86, dap; 86-000290
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the intake processing activities were primarily handled by
ROBERT BURLEY and MESA JERALDI of PRMSS. HETI stated that
the this actually consisted of the employees unquAT and
JERALDI) reviewing the complaint's for substance and
identifying the applicable OCR regulations. MEYI further
stated that the PRMSS unit also provides the Region I OCR
office with technical assistance.

HETI was asked if he had knowledge of any OCR employees
intentionally altering the dates pertaining to the receipt of
civil rights complaints. HETI stated that he had no such
knowledge. HETI stated that he was not comfortable with the
Interviewers' use of the word 'intentional'. Be explained
that a civil rights complaint may not get logged in on the
day in which it is received at PRMSS. Be stated that this
would probably be the result of office priorities as opposed
to any intentional manipulation. The interviewer explained
to HETI that the question was relatively specific and he was
again asked if he had knowledge of any OCR employee
manipulating the date structure surrounding the receipt of a
civil rights complaint; specificaA.ly, forward-dating the
receipt of a civil rights complaint. HETI stated that he had
no such knowledge.

-2-

140



136

U.S. DEPARTMENT OF EDUCATION

LOUIS H. KEY!, Director, Program Review and Management
Support Staff (PRMSS) Office for Civil Rights, U.S.
Department of Education was interviewed at the OIG offites,
Boston, Massachusetts on August 14, 1986 by Special Agents
John H. Taylor and Gary E. Mathison. NEYI provided the
following information in substance:

NEYI advised that the PRMSS Division is responsible for
determining whether a discrimination complaint received by
OCR is complete and whether or not the complaint falls within
the jurisdiction of OCR. Within 15 days of receipt of the
complaint, PRMSS is required to send notification letters to
the complainant and the institution named in the complaint.

NEYI advised that on occasion merss notification letters,
although dated on or before the i5th day, have actually been
mailed by PRMSS subsequent to the date appearing on the
letter. Be explained that this has occurred because his
employees work on a fi:v-tima schedule and on occasion
letters are typed and dated in their absence and it is not
until the following day when the employees report back to
work that the letters are photocopied and mailed.

The Interviewers advised Meyi that review of a sample of OCR
files revealed several instances where it appeared that the
PRASS acknowledgement/notification letters had been
backdated. NEYI was advised that in each case, the files
indicated that the OCR Attorney Division signed-off and
cleared the release of the letters on dates subsequent to the
dates appearing on the letters.

NEYI stated that the aforementioned finding was not the
result of backdating. He advised that on occasion he
determines that the letters are legally sufficient and issues
and mails the letters prior to Attorney Division clearance.
He explained that he is responsible for meeting the 15 day
tieerame and it has been his experience that if he awaited
Attorney Division clearance prior to issuance of the letters,
he would often fail to meet the 15 day requirement. Be
stated that he believes that each of the letters cited by the
Interviewers was issued on the date represented on the
letters and that Attorney Division clearance was obtained
subsequent to the issuance dates of the letters.

/14W
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The Interviewers asked MEYI why PRMSS would send a letter to
the Attorney Division for clearance if the letter had elready
been issued. MEYI advised that the Investigative Procedures
Manual (IPM) requires submission to the Attorney Division and
that the attorney's comments regarding the letters are of
value to the assigned DOS.

AM was shown documents relating to case 801-86-1019 (Lakin
v. Maine Department of Education and Cultural Services).
Specifically, he was shown acknowledgement and notification
letters dated April 24, 1986 and an Attorney Division
Transmittal form indicating submission of the letters to the
Attorney Division on April 24, 1986 and return of the letters
by the Attorney Division on )pril 25, 1986. NE71 reviewed
the documents and the entire case file and acknowledged that
the modifications suggested by the Attorney Division appeared
on the notification and acknowledgement letters. KEY! was
unable to explain the discrepancy between the date of the
letters and the date of return appearing on the Attorney
Division transmittal sheet.

2

1i2



138

Wrrig Vr vs,"
U.S. DEPARTMENT OF EDUCATION

RALPH MONTALVO, EOS, Postsecondary Education Division, OCR,
Boston, Massachusetts was interviewed on September 22, 1986
by Special Agent Cary E. Mathison and Investigative Assistant
Doreen Pules. MONTALVO provided the following information in
substance:

Be has been employed by OCR, Boston since October 19, 1980.

From conversations he has overheard it is his understanding
that some LOPs were backdated during the Spring of 1985. He
explained that during that time period the OCR division
supervisors 'ere under a crunch directive to close-out
several old cases. Be overheard that some LOPs were
backdated to meet certain deadlines.

MONTALVO also suspects that an ':OF issued on one of his cases
was backdated. Be stated that .30 worked on.the Massachusetts
College of Art ccaplaint (001-85-2017) and that be is certain
that the LOP was issued no earlier than December 20, 1985.
After the LOP was issued he wrote in a weekly status report
in which he stated that the LOP was issued on December 20,
1985. Be was later contacted by his Supervisors, WALTER
PATTERSON and ROBERT RANDOLPH, and PRMSS Director LOU MEYI
and was told by them that the issue date appearing on the LOP
was December 19, 1985. MEYI, PATTERSON and RANDOLPH were
concerned that the LOP date cited on the weekly report did
not match the T.0? issue date. MONTALVO thereupon became
aware that the LOP may have been backdated. MONTALVO does
not know who may have directed the backdating of the LOP.

MONTALVO stated that in late, 1985 he sent a oandwritten
memorandum to OCR Regional Director RICHARD MCCANN
identifying variovs grievances. MONTALVO believes that in
this memo he may have alerted MCCANN to his (F INTALVO's)
suspicions that LOPs may have been backdated.

09/22/86; 09/22/8 86-000290
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On October 2, 1986 RALPH MONTALVO, LOS, Office for Civil
Rights, Boston, presented Special Agent Cary E. Mathison with
a photocopy of a December 18, 1985 letter addressed to Dr.
MCCANN. MONTALVO advised that on or about December 18, 1985
he hand-delivered this letter directly to Dr. MCCANN.
NONTALVO assumes that MCCANN read subject letter but could
not be certain since he did not have a conversation with
MCCANN concerning its contents. MONTALVO does not know where
the original copy of the letter was ultimately filed.

10/g2/no; 10/23/86; dap
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PERSON INTERVIEWED:

DATE OF INTERVIEW:

PLACE OF INTERVIEW:

INTERVIEWED BY:

Rance O'Quinn
Equal Opportunity Specialist (EOS)
Office for Civil Rights, Region I

July 22, 1986

IC Office, Boston, NA

J.S. Taylor, David Tobin
Special Agents

On July 22, 1986 MR. 0.07NN requested an interview and
arrangements were made for him to speak with Special Agents
Tobin and Taylor. MR. O'CIDINN advised that late in the
afternoon on July 21, 1986 LOA BLISS, Acting Regional
Director, OCR, Region I, telephoned and asked him to furnish
her copies of documents he had sent to the Hotline. He
stated she also asked him to tell her what he tpld the
Inspector General's Office. O'QUINN advised he neither
confirmed nor denied contacting the Inspector .General's
Office verbally or in writing.

KR. 0100INN advised he did make a Hotline complaint regarding
backdating. He expressed concern that OCR managgment may
retaliate against him and asked what rights he had. We
advised MR. O'QUINN that the 'Whistle Blower Statute"
prohibits retaliation against employees for reporting
improper or illegal activities. MR. WWI= vas advised to
make a written record of the conversation and contact the
IG's office if he felt he was experiencing retaliation for
furnishing a complaint to the Hotline. MR. O'QUINN agreed.

07/22/26, 07/23/86; dap; 86-000290
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RANCE O'QUINN, EOS, Elementary and Secondary Education
Division, OCR, Boston was interviewed on August 26, 1986 by
Special Agents Gary E. Mathison and Kathryn F. Baziuke
O'QUINN provided the following information in substance:

Be has been emplried as an EOS within the Elementary and
Secondary Education Division of OCR, Boston since October,
1980. Since October, 1984 he has served as President, AFGE
Local 3893.

As AFGE Local 3893 President he has received complaints from
bargaining unit employees concerning the manner in which OCR
supervisors (Branch and Division Chiefs) have been processing
LOFs. In particular, various employees have complained to
him that OCR supervisors have been able to manipulate their
(the Supervisor's) performance ratings through the backdating
of LOFs. He explained that Division Chiefs and Branch Chiefs
have as part of their merit pay performance agreements, a
requirement to meet the Adams Decision time frames. The
complaining employees told O'QUINN that it was their opinion
that Elementary and Secondary Education Division Director
LOUIS SIMONINI was the supervisory employee mcst responsible
for the alleged backdating.

O'QUINN stated that often times an LOF due date is missed and
that in such situations the Supervisors instruct clerical
employees to backdate the LOFs so that the Adams timeframes
appear to have been met and so the Supervisors meet their
merit pay standards.

O'QUINN advised that aside from the examples of backdating
presented to him by OCR employees, he too has direct
knowledge of a backdating incident. Be advised that a case
(DeMello v. Greater New Bedford Vocational Technical School)
that he worked on resulted in the issuance of a backdated
LOF. He explained that the LOF in this case was signed on
one date and backdated one day to coincide with the Adams due
date. With respect to this case, O'QUINN learned from former
Branch Chief PAUL MCMANUS that SIMONINI directed MCMANUS to
have the typist backdate the LOF.

08/27/86; 08/27/86; dap; 86-000290
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O'QUINN also learned from MCMANUS that a "Lakian complaint
LOP was directed by SIMONINI to backdated. It is his
(O'QUINN's) understanding that this LOP was backdated severaldays.

O'QUINN stated that OCR Attorney BRENDA tOLFF had informed
him that the Attorney Division was aware that LOFs were often
backdated and that the Attorneys and the Chief Civil Rights
Attorney, LOA BLISS, had determined the backdating to be
unethical and as such, they refused to place dates next to
their approving initials.

O'QUINN stated that on one occasion S/MONINI, through
MCMANUS, requested him (0'QU/NN) to contact a complainant and
attempt to have the complainant agree to withdraw a
complaint. O'QUINN advised that the purported reason for
making this contact with the complainant was based upon the
fact that the complainant had moved away from the school
district named in the complaint. It is O'QUINN's opinion
that SIMONIN/ had directed the contact with the complainant
because the Adams due date was approaching and there was no
possibility of issuing a timely tor.

From discussions with LOS VIVIAN BELL, O'QUINN has learned
that she may have similarly been asked by OCR supervisors to
attempt to obtain complaint withdrawals because of
approaching Adams due dates.

-2-
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OFFICE OF INVESTIGATION
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PERSON INTERVIEWED:

DATE ar INTERVIEW:

PLACE OF INTERVIEW:

TNTERVIEWED BY:

Walter A. Pattersn
Branch Chief, Postsecondary
Education
OCR, Region I

August 12, 1986

IG Office, Boston, MA

J.B. Taylor, Kenneth F. Crossen
Specia' Agents

MR. PATTERSON has held his current position since November
1985. He has been employed by ED (and previously HEW) since
1972. Be was interviewed regarding his knowledge of alleged
backdating of Letters of Pird:,c (LO?s) and Letters of
Acknowledgement (LOU) issued by OCR, Region E. During the
interview MR. PATTERSON furnished the following information:

1. His duties include the review of Loes prepared
by Equal Opportunity Specialists (EOS) in his
branch. When he reviews an LOP, he initials a
copy and places the actual date he reviewed it
next to his initials.

2. Re could not recall ever being inst ucted to
backdate en LOF or the date by his nitials.
Be stated he his never asked a se -ary or
anyone else to backdate.

3. He has heard -rumors of backdating but could
not cite any specifics. Be felt it could have
happened if no typist was available late in
the day, and an LOF was typed the following
day.
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PERSON INTERVIEWED:

DATE OF INTERVIEW:

PLACE OF INTERVIEW:

INTERVIEWED BY:

Julie E. Perrier
Secretary
Office for Civil Rights
Region I

August 11, 1986

IG Office, Boston, MA

J.H. Taylor, Renneth F. Crossen
Special Agents

MS. TERRIER has been employed by ED as a Secretary,
Post-Secondary Education Division, OCR, Boston, Massachusetts
since March, 1986. PERRIER was interviewed to obtain
information regarding alleged backdating of Letters of
Finding (LOFs) and Letters of Acknowledgement (LOAs). During
the interview she furnished the following information:

1. WALTER PATTERSON is her immediate supervisor and BARBARA
WILSON is her Division Director. Her duties consist
primarily of typing LOF's, Investigative Reports and
Investigative Plans.

2. PERIER stated that the majority of her work consists of
typing and dating LOF's, which normally are given to her
by the Regional Director's secretary or one of the
Branch Chiefs. She believes that in the majority of
cases either BARBARA WILSON or the responsible Equal
Opportunity Specialist tells her what date to put on the
LOF. PERRIER indicated that WALTER PATTERSON has aever
requested her to backdate any document.

I

3. PERRIER recalled that when she'llas'first asked to
backdate it was explained to he that the document was
supposed to have already gone out and backdating the
document was no problem. PERRIER did not know who
provided this explanation but she assumed that the
rationale behind backdating must have emanated from the
Regional Director's office.

4. PERRIER also recalled that there were many instances
when she worked overtime in order to type LOF's in which
RICHARD MCCANN, ROBERT RANDOLPH and BARBARA WILSON were

fr-.7 C
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all present and aware that the LOF was backdated. She
was not sure who initiated the backdating request during
these instances but vas positive that all three .

individuals knew of the backdatina. PERRIER admitted
that the backdating practice was common knowledge in the
office. PERRIER actnowledged that if she backdated the
LOF she also backdated all other correspondence
(carbons, typing acknowledgements) associated with the
LOF. She also admitted that the first late LOF she ever
typed was backdated as have all other late LOFs.

.1N3
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION

U.S DEPARTMENT OF EDUCATION

ROBERT R. RANDOLPH, Supervisory Equal Opportunity Specialist
for the Office of Civil Rights (OCR) was interviewed at his
residence, 96 Eazelton Street, Dorchester, Massachusetts on
July IS, 1996 by Special Agents John Taylor and David Tobin.

At the outset of the interview RANDOLPS was advised of the
identity of the Interviewers and nature of the proposed
questioning. RANDOLPS was advised of his rights by S/A
Taylor and provided with OI Porn 310 (Warning and Waiver of
Rights) which he signed acknowledging that he understood his
rights.

RANDOLPH advised
waive his rights
anything without

The interviewers
discontinued the

the interviewers that he did not wish to
and that he was not willing to discuss
his attorney being present.

complied with RANDOLPS's request and
meeting without initiating any questioning.
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OFFICE OF NCSPECIUMPULNLNAL
OFFICE OF INVESTIGATION

U $ OEPARTsmNT OF EDUCATION

PERSON INTERVIEWED: Ethel Shepard-Powell
Equal Opportunity Specialist (EDS)
Office for Civil Rights
Region A

August 13, 1986

IC Office, Boston, MA

DATE OF INTERVIEW:

PLACE OF INTERVIEW:

INTERVIEWED BY: J.H. Taylor, Kenneth P Crossen
Special Agents

MS. POWELL has held her current position since November
1985. She has boon employed by ED (or HEW) since September
1966. She was interviewed regarding her knowledge of
allegations that LOP, and LOAs issued by OCR Boston are being
backdated. During the interview she provided the following
information:

1. Since November 1985 she bas prepared only one LOF. It

related to use number 01-861008, Lakin vs. Kittery,
Maine School District.

2. MS. POWELL ad% 1 that she initially reviewed the LOF
and initialed t accurately dated the tissue copy
aefore giving it to her Branch Chief (PAUL MCMANUS) who
also initialed and accurately dated the tissue copy.
The Adams due date had already passed.

3. Several days later LOU SIMONINI, Division Directcr,
Elementary and Secondary Division, approached her and
PAUL MCMANUS, pointed out C., dates on the copy and said
*What's this?' After a discussion he told them to have
the page which contained the initials and dates
reprinted, re-initial it and date it to show it was
initialed before the Adams due date had expired. She
stated the Page was reprinted, MCMANUS initialed and
related the copy per BIMONINI's instructions and told
her to do the same, which she did.

4. MCMANUS told ber to keep the original, correctly dated
copy which she did. At our request, MS. POWELL
retrieved it from her office, and furnished it to us. A
copy of this sheet is attached.

5. MS. POWELL Stated she felt SIMONINI was perturbed about
this and expected the LOF to have already been
backdated.
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OFFICE OF INVESTIGATION
U.S DEPARTMENT OF EDUCATION

Pert:, Interviewed: Louis F. Simonini
Division Director
Elementary and Secondary
Education (EASE)
OCR, Region I

Interviewed By: J. B. Taylor, Kenneth F. Crosson
Special Agents

Date of Interview: August 13, 1986

Place of Interview: IC Office, Boston, MA

Mr. SIMONINI has held his current position since February,
1985. Be was interviewed regarding allegations that Letters
of Finding (L0Fe) and Letters of Acknowledgement (LOASs) were
being backdated. During the interview SIMONINI furnished the
following information:

1. Be is aware that on approximately 3 or 4 occasions LOF's
were backdated one day working day. smenr! stated
this occurred when the LOP had been reviewed by all
appropriate individuals and minor corrections (i.e.,
spelling, punctuation, word usage) had to be made before
issuance and no typist was available. Be stated the
corrections would be made the following day, dated the
previous workday (if that was the Adams due date),
signed and sent. Mr. SIMONINI stated that had the
investigation not been complete by the Adams due date
the LOF would not have been backdated. Be stated the
primary reason certain LOF's were not issued by the
Adams due date was because of a shortage of typists. Be
told us that with one exception we should not bt able to
find LOF's backdated more than one day.

1. Be recalled an LOF prepared by Walker CARTER which was
backdated several days. Be stated that then REgional
Director, OCR, MCCANN made the decision to backdate the
LOP. Be was unable to recall who told the typist what
date to put on the LOP.

3. SIMONINI stated that when be became Divisior Director of
EASE (2/85) he was given an impossible tisk. Be advised
that of approximately 10 Equal Opportunity Specialists
(DOS's) in that Division, only throe are functional.
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Page 2

He advised that prior to the time be took qvcr as

Director of the ELSE Division no LOFs had met any Adam's
doe date other than those cases that were withdfawn or
closed with no investigative work performed.

4. In late 1984 or early 1985 he was present with OCR
Regional Director MCCANN during a conference call made
to OCR REgional Directors by Harry SINGLETON, then
Assistant Secretary, OCP. During the call SINGLETON
stated be was concerned by the number of missed Adams
due dates, especially those missed by one or two days.
SIMONINI said SINGLETON told them to use their
imagination and be innovated in finding ways not to miss
Adams due dates. SIMONINI said SINGLETON told them to
use interrupts and other resources to meet time frames.
In December 1984 MCCANN issued a memo to Region I

employees telling them to accomplish work within time
frames.

5. According to SIMONINI in approximately March 1985 MCCANN
was told t straighten out the work by 6/85 or his job
would be in jeopardy. In approximately 12/84 there had
been a deliberate attempt to manage the office whose
employees are totally incompent and illiterate. At
approximately this time a decision was made that Region
I would meet their time frames and not be the whipping
boy of the nation again. SINONINI stated that at that
time there were piles of old complaints on hand which
had missed the Adams date by months and years. SIMONINI
stated that MCCANN was on a remedial workplan during at
least a portion of the last two years and expressed his
desire to meet the Adams dates, but did not directly
pressure him.

6. SIMONINI defined backdating of an LOF as the intentional
placing of a past date on an LOF for which no finding
was determined for several days after the LOF was
supposed to go out. He stated there had been 2 or 3

occasions where they were under pressure due to

Attorneys and they backdated but be advised he had
signed off on what he considered the final product
before the due date. SINONINI stated he feels the due
date is met once the report is written no matter what
further delays are encountered.

7. EIMONINI stated the only times he could recall telling a
typist to backdate an LOF were on occasions when minor
changes were made late in the day and the final LOF was
retyped and signed the following working day. Mr.
SIMONINI could not recall telling a typist to dackdate
an LOF.

1)7
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Page 3

8. He stated that when he reviewed LOF's he initialled and
dated a copy on the date of his review. This date was
accurate except when the LOF was backdated by a working
day his initial date was also backdated.

9. He stated he has not discussed backdating with OCR
Headquarters Personnel.

10. A handwritten, sworn statement voluntarily furnished by
SIMONINI at the conclusion of this interview is attached
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATIoN

US DEPARTMENT OF EDUCATION

PERSON INTERVIEWED:

DATE OF INTERVIEW:

PLACE OF INTERVIEW:

INTERVIEWED BY:

Susan roster Vogt
Secretary to the Regional Director
Office for Civil Rights
Region 1

August 11, 1986

IG Office, Boston, Massachusetts

J.B. Taylor, Kenneth F. Crossen
Special Agents

MS. VOGT has been employed by ED as a Secretary, OCR, Boston,
Massachusetts since April 28, 1986. VOGT was interviewed to
obtain information regarding alleged backdating of Letters of
Finding (L0Fs). During the interview she furnished the
following information:

1. Her duties consist primarily of secretarial work for the
Regional Director. She logs in and out all
correspondence submitted to the Regional Director.
Within the last two reeks she has been assigned the
responsibility of dating Lors after their review by the
Regional Director and prior to their return to the Equal
Opportunity Specialist (LOS).

2. Prior to the last two weeks she would simply log the LOF
out upon its review by the Regional Director and return
it to the LOS. The majority of the time she handed the
LOF directly to the LOS. It was her understanding that
the LOF's were dated by one of the secretaries in the
e,vision sections. VOGT stated she had never typed a
,ak on a LOF.

0"4.

3. VOGT identified the Regional Director's Log in our
possession as the log she uses'to record all
correspondence submitted to the Regional Director. She
stated that JULIE HARPER maintained tEe log prior to her
arrival. She elm, stated that since she has maintained
the log she has always put the correct date in the log.
Recently, she rewrote the sheets contained in the log in
order to present a neater appearance. She destroyed the
sheets from the prior log. The majority of the entries
in the log were made by her.
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VOGT Page 2

4. VOGT stated she was not aware of the alleged backdating
problems until most of the files in OCR were taken by
the IG about three weeks ago. She has no other
knowledge regarding allegations of backdating of LOPS is
the Region I OCR office.
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OFFICE OF INSPECT I UM SJILIVCP1AL
OFFICE OF INVESTIGATION

U S. DEPARTMENT OF EDUCATION

PERSON INTERVIEWED:

DATE OF INTERVIEW:

PLACE OF INTERVIEW:

INTERVIEWED BY:

Susan Foster Vogt
Secretary to the Regional Director
Office for Civil rights
Region I

August 14, 1486

IG Office, Boston, Massachusetts

J.B. Taylor, Kenneth F. Crossen
Special Agents

MS. VOGT has been employed by ED as a Secretary, OCR, Boston,
Massachusetts for approximately this. and one-half months.
VOGT was interviewed to obtain information concerning alleged
unofficial business being conducted during government time.
During the interview she furnished the following information:

1. She has never performed any typing or other work not
related to official ED business during yovernment time
or on government premiags.

2. VOGT has heard LOD SIMONINI ask JUDY SUPER to do
personal typing for him on her own time. She also heard
SIMONINI state he would pay BALPER to do this typing.
She was not aware of BALPER's response nor did she have
any knowledge as to whether BALPER had done the typing.

C.
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION
$ DEPARTMENT OF EDUCATION

PERSON INTERVIEWED:

DATE OF INTERVIEW:

PLACE INTERVIEW:

INTERVIEWFD BY:

Barbara A. Wilson
Branch Chief, Post-Secondary-
Education
Office for Civil Rights
Region I

August 12, 1986

IG Office, Boston, Massachusetts

J.H. Taylor, Kenneth F. Crossen
Special Agents

MS. WILSON has been employed by ED since its inception in
1978. She was employed by the former Department of Health
Education and Welfare from September of 1966 until ED's
inception in 1978.

WILSON was interviewed to obtain information regarding
alleged backdating of Letters of Finding (LOFs). During the
interview she furnished the following information:

1. WILSON. served as Branch Chief of the Elementary and
Secondary Education Division in OCR from 1978 until her
appointment as Drench Chief of the Post-Secondary
Education Division in October of 1983.

2. WILSON admitted that the backdating of LOFs took place
in OCR. She also admitted that she was directly
involved in the backdating of the LOFs. However, she
insisted she was instructed by her supervisors to
backdate the documents. WILSON identified RICHARD
MCCANN, FRANK BOCCI and ROBERT-MANDOLPH as having given
her instructions to backdate LOPS. WILSON stated that
instructions to backdate were given to her by these
individuals both orally and in writing (th majority of
the time when the LOF was rtturned to the Branch after
the signature of the Regional Director the LOF had a
note attached indicating what date the LOF should bear
-- these notes were at varying times written by MCCAdv,
BOCCI or RANDOLPH).

3. WILSON stated that the overwhelming majority of
backdatings could be attributed to instances where

C.
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attempts were made to get the LOP out on the due date
but for whatever reason this proved impossible. end the
LOP did not go out until the following day. WILSON
indicated she could only recall circumstances relating
to this type of backdating (one day late).

4. WILSON stated that the secretarial help or whoever dated
the LOP was either told directly by the Branch Chief.
Division Director or Regional Director what date to use
or the LOP had a note attached indicating the date to be
used. WILSON admitted instructing the secretarial help
to backdate but insisted it was at the direction of her
supervisors.

5. WILsON indicated she could hot recall when the
backdating began but believed it started in 1983 when
she becase Branch Chief of Post -Secondary Education.
She felt backdating was begun so employees could
successfully meet goals contained in their merit pay
agreements. WILSON stated she does not sign her
performance agreements because she feels the standards
contained therein (Adams Due Date met 100% of the time)
are unreasonable.
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION

U.S DEPARTMENT OF EDUCATION

Brenda L. Wolff
Attorney
Office for Civil Rights
Region I

1G Office, Boston. NA

August 11, 1986

J.S. Taylor, Kenneth F. Crossen
Special Agents

ERMA L. WOLFF has been an Attorney for OCR, Region I since
Nay, 1985. She was interviewed regarding alleged backdating
of documents emanating from OCR, Region I. During the
interview she furnished the following information:

1. All LOF's and LOA's are furnished to the
attorney section for review and approval
before being mailed. Bar duties include
reviewing and approving LOF's and LOA's.

2. LOF's and LOA's submitted to the attorney
section are accompanied by a cover sheet
prepared by the Equal Opportunity Specialist
(LOS) submitting the LOF or LOA. The Legal
Technician in the attorney section enters the
date received and the date returned on this
ff3rm. A copy of this form is returned to the
KOS with the LOF or LOA and the original is
retained by the legal section. She stated the
dates of receipt and return contained on these
forms are accurate.

3. When she reviewed an LOT or LOA that was
already past the Adams due date, she initialed
the last page of the copy but did not put a
date by her initials. When she reviewed an
LOP or LOA that was not past the Adams due
date she initialed and dated the last page of
the copy.
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WOLFF 86-000290

4. She initially became aware that LOP's and
LOA's were being backdated from comments made
by other employees and office rumors.

5, MS. WOLFF recalled one incident in which LOU
SIMONINI demanded that she put a date next to
her initials on an tor or MOA which had
already been backdated by SOS ETHEL POWELL and
Branch Chief PAUL MCMANUS. She stated she
refused and told SIMONINI she felt the 'Bar'
would disapprove of an attorney backdating
documents. She advised tat POWELL and
NOW= were both present during this
conversation. She was unable to recall the
specific case involved but thought that
'Lakin' was the complainants.

6. In the Fall of 1,85, she beard a rumor that
after a report bad been sent to the
complainant, someone realised it contained a
date that was beyond the Adams due date, so
they changed the date on the file copy to show
the Adams date was met. She advised that if
this case was ever appealed this would be
discovered as both the OCR and appellant files
would be sent to Headquarters. She could not
recall the specific case, who the SOS was, or
exactly when it occurred. She did recall that
ROBERT RANDOLPH was the Divicton Director.

7. She has discussed tte backdating with LOA
BLISS and LARRY BUPPBREY. She said each of
them followed the practice of not dating LOP's
or LOA's when they reviewed them after the
Adams date.

8. She estimated that at least 501 of the LOP's
and LOA's sbe reviewed were backdated. She
felt this was probably done so employees could
successfully meet goals contained in the
performance agreements and merit pay
agreements.

2
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KEI;NETH ADAMS, AI Al, )

)

Plaintiffs,
)

)

v. ) Civil Action No. 3095-70
)

eiLLIAM AiNNETT, Secretary )

of Education, Rt 12.. )

)

Defendants. )

)

)

WOMEN'S EQUITY ACTION )

LEAGUE, II £1,, )

)

F.aintiffs, )

)

v. ) Civil Action No. 74-1720
)

WILLIAM BENNETT, Secretary )

of Education, 21 Al, )

)

Defendants. )

)

REPORT TO THE COURT

In July, it came to the attention of the Secretary of

Education that some employees of the Department's Region I office

(Office for Civil Rights) (OCR) in Roston might have engaged in_

the practice of backdating documents or failing to follow

internal procedures required to track processing of cozplaints,

which must be handled within certain timeframes under this

Court's orders of March 11, 19113 and January 17, 1915 in these

consolidated cases. The Department of Education.has promptly and

vigorously taken action to investigate, prevent and, if

appropriate, punish those involved in any such practices. The

defendants wish to advise the Court and counsel of the results of

their preliminary investigation into this matter and of the steps

1rjt
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being taken by the Department of Education to prevent a

41.7..rrenCe.

A.

This Court's order of March 11, 1983, as modified

January 17, 1985, contained timeframes governing OCR's processing

of complaints and compliance reviews. The Order also permits OCR

to 'toll' the processing of complaints and compliance reviews for

various reasons including, lnteg ells, witness unavailability

caused by extended absences and denial of access to information.

Order at 13-14. During a management review earlier this summer,

at the time an interim Acting Regional Director was appointed,

questions were raised concerning implementation.of the system

used by OCR, Region I, to record and to report dates for

processing complaints and compliance reviews -- and possible

falsification of certain processing dates. An investigation was

immediately undertaken at the direction of the Secretary. The

investigation conducted by OCR included a paper or 'file' review

of 38 targeted individual cases in which OCR had reason to

believe tLere were problems and included two compliance reviews

selected at random.1 The Department's Inspector General, at the

Department's request, is conducting a broader investigation.

1 The use files were reviewed during the week of July 21-
25, 1986, while in the custody of the Regional Inspector General.

-2 -
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Including interviews with employees. In its file review, OCR

compared dates on documents and records from a variety of

sources, such as acknowledgment letters, LOT clearances in the

use filet, logs maintained by a former Acting Regional

Director,2 attorneys' log entries, correspondence logs of the oCR

Region I Director, and OCR's Automated case Information

Management System (ACIMS).3 From July 30, 1935 to June 30, 1986,

Region I received 168 complaints. This number of complaints

resulted in 288 timeframes to be met under the terms of the adacs

Order.

The preliminary investigative results indicate that OCR

procedures have been improperly implemented in connection with

the processing individual complaints. sore specifically, at the

acknowledgment stage, the investigation disclosed eight instances

where attorneys' tracking records reflect clearance one to six

days subsequent (six instances were only one day subsequent) to

the date typed on the file copy of the acknowledgment letter,

which Was the Mars due date in each of the eight casas. The

2 This log system was initiated in April 1,85 at the time
the Acting Regional Director was a staff attorney. The log
records the dates that documents come to the legal staff for
clearance and the dates they were returned to the program staff
for any reason.

3 OCR collects and stores information on its complaint and
compliance review activities in ACIMS. ACIMS is a fully
automated on-line system that tracks the occurrence of critical
events, such as &fame tiseframes, and provides accurate and
timely use information to staff in OCR's regional offices a --
headquarters.

73
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investigation of LOT, disclosed discrepancies of up to six days

(most of these were of one to three days) records pertaining

to fifteen cases, including: (1) six cases where the megional

Directorti log indicates the LOTs were signed by the Regional

Director one to three days after their issuance dates recorded in

arIw5; (2) three cases where the Regional Director's log

indicates that the LOT was signed on the issuance date recorded

in ACIMS and on the file copies of the LOTs, however, preceding

entries in the Regional Director's log refer to correspondence

signed one day subsequent to the issuance date; (3) seven of the

previous nine cases where attorney records indicate that the LOT,

were cleared one to six days after the issuance'of an LOT; (4)

five additional cases indicating that LOTS were cleared by the

Civil Rights Attorneys Staff subsequent to issuance of the LOT;

and (5) finally a typist's notation on the file copy of one LOT

indicating that the LOT was typed one day after its issuance

date. Finally, the investigation of compliance with the tolling

provisions of the Court's order revealed one instance in which

documentation contained in the file indicates that the 'witness

unavailability' tolling provision may have been invoked

improperly.

B. alirdiaininfActistniindCarriativAJimaiazil

The investigatio-- conducted by OCR and InspectorGeneral

are still in progress and only preliminary findings have been

rendered by OCR. OCR has determined, even on this basis, that

the mismanagement disclosed by the investigation warrants

I ;



170

consideration of performance downgrading and disciplinary actions

against responsible employes and necessitates immediate steps to

irrlenent procedures that will prevent any recurrence of such

mismanageient. OCR has already implemented the following

actions:

o A new Acting Regional Director has been appointed
in Region I. The new Acting Director, Region I,
has been with the Office for Civil Rights for 21
years. The variety of substantive program and
managesent positions he has held with the Office
makes him uniquely qualified to serve as Acting
Regional Direi.or. For example, his former
positions include that of: Acting Assistant
Secretary (six months); Acting Regional Director:
Branch Chief; Division Director; and Policy and
Enforcement Service Director in Headquarters. The
Acting Regional Director assumed his duties on
August 11, 1986.

o OCR's Investigative Procedures Manual is under
review for appropriate revision to clarify
instructions on tolling provisions, and to
reaffirm the importance of accurate recordation of
dates in the processing of civil rights documents
at all stiff levels.

o An OCR team, composed of headquarters and regional
staff, it conducting reviews of other OCR regional
offices to determine whether similar abuses and/or
related problems exist in the handling of
complaint and compliance review documents.

o As precautionary measure, OCR has directed all
Regional Directors to review the procedures for
recording Adams timeframes and tolling provisions.

The final investigative results of both OCR and the

Inspector General will be provided to the court and plaintiffs as

soon as they are available. Any additional management or

disciplinary actions warranted by these results will be acted

upon promptly by the Department.

1 7 5
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Respectfully submitted,

RICHARD K. WILLARD
Assistant Attorney General

JOSEPH E. diGENOVA
United States Attorney

DAVID JANDERSON

. BAXTER

Attorneys, Department of Justice
Civil Division - Room 3643
Oth i Pennsylvania Avenue, N.W.
Washington, D.C. 20530

Attorneys for Defen.Lants
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CERTIFICATE OF SERVICE

I hereby certify that copies of the attached Report to the

Court was served by first class mail this 4/4day of September,

1986 to:

Elliot C. Lichtman
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TO Alicia Coro
Acting Assistant Secretary

for Civil Rights
DR; 5 E

FROM Edward A. Stutman Ez:14*.mdi A GcL,1 )161/efifl
Attorney Advisor to the

Assistant Secretary for Civil Rights

eotkihmtaaun.. f**".
Linda A. McGover,
Acting Regional Civil Rights Director tifr-Ar;
Region V

SUBJECT Consolidated Report of Reviews of Regional Accuracy in Performing.
Recording, and Reporting Acts Critical to Compliance with Time
Frames Established in Adams v. Bennett (Adams) EXECUTIVE SUMMARY

From August 11 through 21, 1986, three teams composed of Office for Civil
Rights (OCR) employees reviewee case files in Regions II through X to determine
whether there is any evidence that (1) acknowledgment letters and Letters of
Findings (UN's) have not been accurately dated and transmitted, (2) transmission
dates for those documents have not been accurately reported in the Automated
Case Information Management Systeef(ACIMS); and (3) the tolling provisions of
the Adams order have not been implemented appropriately, At the conclusion of
the on-site reviews, each team filed reports of its findings, Region by Region.
The Regional Directors (RD) were then afforded an opportunity to comment on the
reports. You requested that we consolidate and synthesize the principal findings
of the individual Regional reports including the comments of the RDs, and
submit a single consolidated report on the Regional reviews for your consideration.

I. Background

OCR is responsible for enforcing civil rights statutes that prohibit discrimi-
nation on the basis of race, color, national origin, sex, handicap, and age in
programs and activities that receive assistance from the the Education Department.
OCR relies primarily on investigating individual complaints and conducting
compliance reviews to ensure compliance with the four principal statutes it
enforces. All complaints. other than those alleging discrimination on account
of age, and all compliance reviews must be processed in accordance with the
strict case processing time frames mandated by the court order in Adams.

The Adams order provides OCR with 15 days to acknowledge the receipt P' a
compT7fTpomplaint or to notify a complainant in writing if the,complaint is
not complete. The order provides that OCR must investigate a complaint and
issue a Letter of Findings (LOF) within 105 days from receipt of the complete
complaint, If a violation of civil rights law is found, OCR must negotiate and
secure corrective action within 195 days from receipt of the complete complaint.
If corrective action (i.e., voluntary compliance) is not secured, OCR must
initiate formal enforcement c,:tion within 225 days from the receipt of the
complete c3mplaInt.

1
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The Adams order permits OCR to "toll" (i.e., interrupt) processing of
complaints and compliance reviews in several circumstances including, where
necessary witnesses are not Available, where pending litigation involves the

same institution and the same issues that would be addressed by the complaint
investigation or compliance review, ur where access to information has been

denied.

The plan for reviewing case files in Regions II through X was developed as a
result of the experience ginned in the earlier review of Region I. Utilizing

spec'al selection criteria, OCR's Analysis and Data Collection Service (ADCS)
provided three separate lists of cases for each Region -- a list of cases to be
reviewed for accuracy of acknowledgment dates, a list of cases to be reviewed
for accuracy of OF dates, and a list of casts to be reviewed for tolling.
Random samples were drawn when the numbers of cases on lists were high.

Three review teams were organized and trained. All teem members convened

in Washington for a 1 day training session before conducting the on-site

reviews, At the training ses 'on, team members were provided with written
insL,v:tions which de-crib- ourpose and plan for the on-site Regional

reviews. The teams were i -.,d to examine relevant po :ions of the

case files relating to fie nt area under review but could explore

any a of any file if roudgment, it was appropriate.

The Acting Assistant Secretary (AAS) instructed the Regional Directors on
the purpose of the Regional reviews, the Process that was to be followed
by the teams, and the arrangements for woch they, as RDs, would be

responsible.

Each ',earn th, sited three Regional offices and conducted file reviews.
The actual n nber of files reviewed in each Region and the numbers of
subject area inquiries made are as follows*

Flies

Actually
Region Reviewed Acknowl gment OF Toll ng

Total

Subject
Areas

Region In 38 -76- 20 ,2 94

Region II 78 30 49 2 81

CiOion III 75 28 19 si- 81

Region IV 62 19 32 11 o7

Region V 70 23 73 9 -Yr
Region !I 54 19 26 14

Region VII 48 6 36 8 1T-

Region VIII 17 0 0 TT-
Region IX Fr 19 53 101

Region X 35 6 20 16 42

Total', 564 196 2R2 179 657

Reviewed separately in mid-July

17 :i
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II. Findings

With regard to recording the date on which complain. were received,
occasional minor departures from OCR procedures and ;came questionable
decisions were observed. However. these departures from OCR practice or
errors, when they occurred, may be regarded as anomalies Among the cases
examined. On the whole, Regions accurately recorded the receipt sites of
complaints.

With regard to accuracy in recording the dates that complaints were rendered
"complete." a possible error in a series of cases was observed in one Region.
Otherwise, Regions generally accurately recorded the completion dates of
complaints.

With regard to backdating acknowledgment letters, in some Regions isolated
discrepancies were found which may be regarded as anomalies among the
cases examined. In other Regions, the absence of log entries or sign-offs
on acknowlefoment letters made substantiation of the issuance date
difficult. However, based or the information available, the absence of
discrepancies suggests that regions were not l'ackdating acknowledgment
letters.

With regard to backdating LOFs, oily a small number of dating discrepancies
were found in Regions III and V that, in light of all the information,
may be regarded as an lies. In Region II, while no discrepancies were
found, the absence of sign-offs on a number of LOFs made substantiation
of all LOF issuance dates difficult. However, based on the information
available, the absence of discrepancies suggests the likelihood that back-
dating of LOFs did not occur in these regions.

In Regions IV, VI. VII, :X, and X, dating discrepancies were found in a
larger number of cases. In Region IV, discrepancies were found in 14 of
32 cases examined in that subject area, in Region VI, discrepancies we-,
found in 18 of 26 cases; in Region VII, in 17 of 36 cases, in Region IX,
in 7 of 20 cases, and it Region A. in 7 of 20 cases. While some of the
RDs explained some discrepancies satisfactorily, no explanation was
offered for other discrepancies, some ' xplanations were incomplete, and
some explanations may be regarded as questionable. Some explanations
suggested that backdating had occurred. Overall, the available information
suggests the likelihood that some LOFs were backdated in these regions. In

Region VIII, the Adams LOF die date was incorrectly regarded as met in
a series of 10 cases.

The -nviews disclosed that Regions III, IV, VI, IX, and X routinely initiated
tolls without an adequate basis in the tolling provisions of the Adams
order or OCR written guidance interpreting those provisions. Cases were
sytematically tolled when 1 recipient operating in good faith simply
could not meet OCR's time frames for providing information or was otherwise
delayed in providing information. in such circumstances, some Regions
(IX and X) incorrectly invoked the "witness unavailability" tolling provision.
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In the same circumstances, oticr Regions (III and IV) incorrectly invoked
the "deniLl of access" tolling provision. File dJcuments and the comments
of some of the RDs (e.g., ARD III and RD X) suggest the likelihood that
much of the incorrect tolling was the direct result of misinterpretations
of the tolling provisions of the Adams order. An absence of monitoring the
initiation of tolls on the part or-some senior managers also was apparent.
The result is that a large number of tolls examined in those Regions may be
considered as having been incorrectly initiated. The reviews also disclose,A
instances where tolls continued well beyond the time that they should have,
regardless of whether the toll was oricinally appropri.tely initiated under
the Adams order.

Some of the objectionable practices described above are the result of
uninformed, careless, or thoughtless Regional management. However, the
foregoing is not uniformly the case, even within a Region. The files
provided an indication th't conditions existed which could lead to incorrect
or strained interpretations of the tolling provisions as well as other
objectionable case management practices. These conditions were created by
different forces, among them the absence of a uniform system for supervising
and monitoring the implementation of the tolling provisions of the Adams
order. Another was the Supreme Court's decision in Grove City v. BeTT:
The Grove City decision created new and additional investigative tasks
which OCR was, thereafter, required to accomplish within the time frames
that had been established unde- different conditions. For the most part,
each region was unique in its response to the new tasks and conditio,

1 s 1
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TO Alicia Coro

Acting Assistant Secretary
for rivil Rights

FR&M Edward A. Stutman telwJewx.1401HAILt-4.-41...--
Attorney Advisor to the
Assistant Secretary for Civil Rights

Linda A. elcGovern21,efee-4/ 4-
FOA

Acting Regional Civil Rights Director
Region V

SURJECT-

Suirmitted

Consolidated Reprrt of Reviews of Regional Accuracy in Performing,
Recording, and Reporting Acts Critical to Compliance with Time
Frames Estatl.shed in Adams v. Bennett (Adams)*

From August 11 through 21, 1986, three teams composed of Office for Civil
Rights (OCR) employees reviewed case files in Regions 11" through X to
determine whether there is any evidence that: (1) acknowledgment letters
and Letters of Findings (Ors) have not been accurately dated and transmitted.
(2) transmission dates for those documents have not been accurately
reported In the Automated Case Information Management System (ACIMS), and
(3) the tolling provisions of the Adams order have not been implemented
appropriately. At the conclusion of the in -site reviews, each team filed
reports of its findings, Region by Region, and Re9ional officials were
provided an opportunity to comment on those reports. You requested that
we consolidate and synthesize the principal findings of the individual
Regional reports including the comments of Regional officials, and submit
a single consolidated report on the Regional reviews for your consideration.

Tnis Consolidated Report provides background on the planning and conduct of
the Regional reviews: includes a compilation, synthesis, and analysis of the
most significant findings on a Region-by-Region basis, and presents the commentS
offered by Regional officials on the findings rtoorted by the review teams.
The recort a'sc sakes recommendations for me;:.6rer OCR could cons.der to
eliminate incorrect and objectionable practices ar,, otherwise strengthen
procedures to ensure accuracy in performing and reporting case processing
act'vities.

Reports og the incilvIdue, Regional reviews are attached as Appendices 1
through X. Responses of the Regional Directors to the reperts on Regions 11
through X are included at the corresponding appendix, Also attached at
Appendix Iv is a report of a review conducted independently by the Acting

Ada-s v, Rennet!. No. 3019::-70 (D.D.0 March 11, lcd3;'as modified
January 17, 1985),

"An tea, reviewed case files in Reg,on I in m,d-July 1986, and a
report Og that review was st,tr-tted to you prev1OJS'y. A cop). of the
report is attached at Ao:en,."-x 1.
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Regional DireCor. Region IV. of to'ling practices in that Reg'or. Other
attachments are as indicated. Personally identifahle information rega.0..g
complainants has been redacted from all appendices.

I. BACKGROUND

OCR is responsible for enforcing evil rights statutes that prohibit discr.n,...
nation on the basis of race, color, national origin, sex, handicap, and age ir
programs and activities that rece.ve assistance from the the Education Decart-er
These statutes include Title Vi of the Civil Rights Act of 1964, Title T.X of
the Education Amendments of 1972. Section 504 of the Rehabilitation At of
1973, and the Age Discrimination Act of 1975.

OCR relies primarily on investiging individual complaints and conductirg
compliance reviews to ensure compliance with the four principal statutes w "-c^
it enforces. All complaints, otner than those alleging discrimination on
account o' age. and all compliance reviews must be processed in accordance
with the Strict case processing time frames mandated by the court Order in
Adams.

A. Adams Order Time Frame Requirements for Processing Cases

During the pendency of the Adams litigation, OCR has operated under a se,..es
C. orders with different features. C_rrently, OCR operates under the terms of
an order entered on January 17, 1985. The January 17, 1985, order revives the
terms of a consent decree entered in Adams in 19'7, while retaining certa''
features of an order entered in the case on Parch 11, 1983.

Since 1977, all the orders have contained the same strict time frames
which OCR must process cases. The Adams order provides OCR with 15 days to
acknowleJge the receipt of a complete rnmpleint or to re,y a comcoainar ,n '

writing if the complaint is not complete. If the complaint is incomplete, the
complainant is allowed time within which to complete the complaint following
notification from OCR the additional information is needed. The date a comp'airt
is regarded es "complete" is the cast "start" date for all other Adams order
time frame courting purposes.

The Adams order provides that OCR must inestigate a complain* and issue
a Letter of Findings (LOF) within 105 days from receipt of the complete

complaint. If a violation of civil rights law is found. OCR must negotiate
and secure corrective action within 195 days from receipt of the complete
complaint. If corrective action (i.e., voluntary compliance) is not
secured, OCR must initiate formal enforcement action within 225 days
frrot the receipt of the complete complaint.

pith regard to compliance reviews, the Adams order requires that OCR
fird,ngs within 90 dais from commencement of OCR's on-site visit to the irsi-
tution. wwre no on-site investigation is conducted, the review is rega-,,e:.,
as "commenced" on th. date OCP reouests data from the recipient. If the

One hundred and twenty days under the 1977 Adams order, 63 days unde- the

1983 order.
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institution is found not to be in compliance. OCP has I80 days from the
commencement of the review tc seek voluntary compliance And must initiate
formal enforcement action within 210 days of the date the review is begu-.

The 1983 Adams order provides for exceptions from the time frames for up to
20 percenrircomplaints and compliance reviews nationally in a fiscal year,
with no more tnan 30 percent occurring in cases in any one statutory
jurisdiction (e.g.. Section 504) or Region. The exceptions extend the
investigation stage from 90 days to 180 days and the negotiation stage from
90 to 129 days. and the enforcement stage from 195 to 345 days.

Moreover the order permits OCR to -toll" (ie., interrupt) processing of
complaints and comviance reviews where- (1) witnesses are not available.
(2) an existing court order prohibits the Department from proceeding,
(3) pending litigation involves the same institution and the same issues tnat
would be addressed by th. complaint investigation Cr compliance review
(4) access to information has been denied. and the Department has initiated
action to secure compliance, or (5) a complaint that includes issues of age
discrimination has been referred to the Federal Mediation and Conciliation
Service.

Although the current Adams order combines features of mwo prior orders. in
relation to the princT5irarea of the teams' inquiry, OCR's obligations have
remained constant since 1977. The acknowledgment and LOF time frames have
been the same in every order. Even the differences between orders are not
seen as relevant 'or the purposes of this inquiry. For example, the 1977
order permitted tolling only when a witness was unavailable. The march 11.
1983, order added (and the current order retains) four other circumstances in
which tolling would be permitted. However, since all cases reviewed by the
teams were opened after March 11. 1983, the same tolling provisions apply to
al' cases revieweA

The Adams order requires OCR to provide reports to the Adams plaintiffs twice
a year, on April 30 and October 31. These reporks include information or
complaint and compliance review activities. including national and Regional
Informatom on complaint and compliance revied receipts, starts, closures.
cases pending, and staff productivity. The reports also include informat'or
on (1) adherence to complaint and compliance review time frames. includir;
information on cases processed under the normal and exceptional time frames
(2) the number of complaints and compliance reviews using the time frame
exceptions. and (3) the number of complaints and compliance reviews in wr'cn
the time frames were to/led.

Under the Performance management and Recognition System (PMRS), performance
agreemrnts of al' OCP Regional program managers contain performance standarls
which require that "100 percent of the Adams due dates" be met. permitting the
utIlltat'or o' the exceptional time frames OptiO, for 'n0 mr-e than 20 pe-cent
of the 1.,e dates.'' Tn's PmPS proylalun is a standard of a 'critical el.ne^t

70rne performance o' Regoal managers is meas,,red. in pat, by the numbe of
time frames met. ACVS order measures OCP', pe-'ormance by the numbe of
cases in which tie timi77Times are met.
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of performance. An OCR program manager who missed more tsan 20 percent of tre
due dates could be rated os having failed to meet an important objective of a
critical element in his/her performance agreement. This failure would
necessarily seriously affect the employee's overall rating, notwithstanding
satisfactory performance in other areas.

OCR col'cts and stores information on its complaint and compliance review
activities in its Automated Case Information Management System (AClmS'. AC:m:
is a fully automated On-line System uniCh tracks the occ)r-ence of critics'
events, such as Adams time frames, anki provides accurate and timely as

information to staff in OCR's Regional Offices and at meado,antens.

B. OCR's Regional Office Organization

Eacs Regional Office is supervised by a Pegione Director (RD; wso is reszon-
sible for directing the operations of the Regional Office and meeting aii
program objectives.

With the exceptions of Regions VIII and X. OCR's Regional Offices are organized
into Divisions end Branches based on areas of responsibility. The E:enientary

and Secondary Education Division (ESED), under the Supervision of a Director,
conducts complaint investigations and compliance reviews in preSchwl,
elementary. and secondary education inStitutiOnS, and vocational - technics'
schoolS. The Postsecondary Education Division (PSED) conducts the same compliance
functions as ESED except that PSED functions are related to institutions of
postsecondary education and vocational rehabilitation agencies and providers.
In Regions VII! and X. a single Division, the Compliance and Enforcement
iCED', carries out compliance functions in both program areas. Within OCR.
investigators /employees assigned to these Divisions arc -flformally referred to
-s 'program staff.'

The Program Review and Management Support Staff (PRMS), eider the supervision of
a Director. provides the Regional Director with information and advice concern-no;
the meeting of OCR program and operations objectives, the number of compliance
activities completed. and adherence to OCR compliance decisions and policies.
AlthoJg* there Is .riation among Regions, among other things, the 'FM staff
monitors the completion 04 compliance actions within establisned tire frames
and Oen'OnmS complaint intace, including determination of jurisdiction and
cOmo'etnneSS.

The Regiona' Civil Rights Attorneys Staff operates under the direction of the
RD. The Chief Regiona' Civil Rights Attorney and the attorneys serve as counse'
or 'ego' and policy iss.es and pnov.de legal guidon', advice, end Support to
the Regional Office. The Attorneys Staff provides final legal CiSO review and
rek ews for legal sufficiency caSeS, settlements, and other matters resolved
Region/0:y on submitted by tie Region to Headquarters. The Attorneys Ste"
renders legal opinions on OCR's ,jurisdiction, provides legal guidance on the
development of investigative plans and participates in the development of
investigative reports. Letters of rindi-gs, and negotiated settlements.
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C. OCR Written Procedures and Provisions of the Adams Order Pe'evart to the
Case Pile Review

The procedures that OCR staff follow in conducting case processing activities
relevant to this review are primarily contained in OCR's Investigation Procedures
Manual, December 1985 (IPM). Other procedures were cromunicated to regional
personnel in memoranda from headquarters. Several of the IPM provisions and
provisions from guidance memoranda are set forth here to provide additional
background for the discussion that follows. Certain provisions of the Adams
order are set forth for the same reason.

Section 1-1.3 of the IPM provides that on the day an incoming comolairt is
received -- complete or incomplete, it mu Se date stamped, an ACIMS Case
Control or (CCF) initiated, and an official case file created.

The 1977 Adams order defines 'complaint" as an allegation that 'an affected
institution has violated one or more of the applicable laws and/or regulations
promulgated under those laws. A 'complete complaint' is one which (a) identi-
fies the complainant by name and address; (b) generally identifies or descrihes
those injured by the alleged discrimination (names of the injured persons shall
not be required), (c) identifies the affected institution or individual alleged
to have discriminated in sufficient detail to inform the Office for Civil
Rights what discrimination occurred and wnen it occurred to permit ED to commence
an investigation." The date a complaint is regarded as 'complete' is the date
from which a'l the Adams time frames are counted.

Section 1-3 of the IPM contains procedures to be used by OCR staff in
"acknowledging" complaints or notifying complaints that their complaints are
deemed "incomplete." Section 1-3.3 requires that the Regional Attorneys Sta"
review all acanowledgment and notification letters.

The order in Adams v. Bennett entered March 11, 1983. permits the tiue frames
to be tolled (i.e., interrupted) "Ci]f any person whose restimon, is materlai
and relevant to the allegation is unavailable by reason of e-tended absence
(e.g.. summer recess, sabbatical or ilineSs) . . . ." Tha Adams order alko
permits OCR to toll a case "if the Assistant Secretary . .determines Vat
Pending litigation involving the same affected institution and the same issues
as are the subject of a complaint or a compliance review prevents or makes
inappropriate' the continued processing of the case. OCR also is permitted to
toll a case if the recipient refuses to allow an investigation to be conducted
or without good cause refuses to supply records or other materials which are

necessary material and .elevant and without which the investigation cannot go
forward . . . ." Adams order at paragraph 19. With resoect to a toll initiated
or account of denii1717 access, the order states that 'if an institution reuses
to allow cr Investigation to go forward, or without g000 cause refuses to
sup,n'y records or other materials which are necessary material and relevant and
without whicn the investigation cannot go forwarc within 60 days of ED's request
to do so. ED shall attempt to secure voluntary compliance within 120 days of
the rea,est." 1' OCS 's unsuccessful, it must "initiate formal enforcement . . .

with 15' days o' the request.' 1982 Adams order at paragraph 19.

I
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In discussing witness unavailability, the IPM states that '[i]f any person
whose testimony is relevant to the allegation is unavailable by reason of an
extended absence (e.g.. summer recess, sabbatical or illness) and if this
prevents OCR from completing the investigation (including negotiations withif
the required time frames). OCR will notify the complainant that the time frames
will be tolled. . . ." 1PM 11-2.134. Aside from requiring that the complainant
be notified in writing that the case has been tolled, the IPM does not require
that documentation he included in the case file which explains the basis for
the toll nor supports its initiation or continuation. Nor does the IPM include
any requirement that such tolls be approved by senior or middle managers prior

to initiation.

A memorandum of June 9, 1983, provided "Guidance on Implementing the March 11,
1983 Adams Order" in question and answer form. (Appendix XI) One of the
answers addressed 'When may OCR toll the time frames for 'witness unavaila-

bility' "" The memorandum stated, in part:

This provision permits the tolling of the time frame only if a witness.
defined 'as a person whose testimony is material and relevant.' is
unavailable. The time frames may not be tolled if the person unavailable
is not a witness, as defined in [paragraph] 19(a). The time frames may

be tolled at the negotiation stage as well as the investigation stage,
if the unavailable witness is necessary for the negotiations.

The June 9 memorandum continued 'The time frames may not be tolled [on account

of witness unavailability] if during the time period for negotiations, a
negotiator is unavailable.' (emphasis in original)

A memorandum of March 7, 1984. on the subject of 'Calculation of Due Dates for
To led Cases" (at Appendix XII) explained the methodolog. to be used in
calculating time frames for tolled cases and provided some guidance on the
application of the tolling provisions. The memorandum states that 'the toll
start date is the date OCR discoters the case needs to be tolled. Likewise.

the toll end date is the date that OCR discovers that case processing can
resume."

The 1PM identifies four "Actions [by a recipient] Constituting Denial of Access"
(1) 'refusal to provide OCR access to written or nonwritten information
(2) 'refusal to allow OCR access to employees "* (3) failure of a recipient

to provide information . . . 'if one of its employees refuses to do so

and (4) "refusal to complete OMB approved" survey forms. (1PM 11-2.141) Clearly

a case may be tolled immediately where there has been an outright refusal to
provide information. More ambiguous is the provision that OCR Should secure

voluntary compliance -- and. p-esumably, toll the case -- where a recipient
without sood cause refuses to provide information within 60 days of the request.

It is not clear what was intended by the phrase 'within 60 days.' It may have

been intended t^ permit OCR to construe a failure 'without good cause' to supply
information by the expiration of 60 days from the request as a "riefuS[al]" to

do so. Aside from a mention in passing in 6 2.142 of the IPM (Enforcement
Proceedings for Denial of Access), the phrase is not addressed by OCR.

Section 11-6.41 of the 1PM provides that the official OCR case file 'should
indicate" that the OF was reviewed by the Branch Chief, D'iision Director. and
Chief ;legit el Attorney and was signed by the Regional Director.
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D. Plan for Reviewing Case Files in Regions II through X

The p'an for reviewing case files in Regions II through X was developed as a

resul s' the experience gained in the earlier review of Region I.

1. Identification of the Cases to be Reviewed

The cases selected to be reviewed in the acknowledgment and OF subject areas
do not represent a random sample of al, OCR cases or all cases in which
acknowledgment letters or LOFs were issued. Instead, cases were selected for
review where the expectation of backdat'ng of acknowledgment letters and LOFs
would be greatest, if it had occurred at all. Such cases were in the universe
of cases in which ACIMS records the acknowledgment letter or LOF as having
been issued exactly on the Adams due date. The results of the review,
therefore, do not represent the frequency of dating discrepancies occurring
among OCR's cases as a whole, nor in all cases in which acknowledgement
letters or LOFs were issued during a given period. Instead, the results
present the frequency of dating and other discrepancies within the highest
risk group of cases -- those in which issuance of the time sensitive documents
;me on the last day.

All cases selected to be reviewed in the tolling subject area were in toll
status on February 27, 1986. That date was chosen to eliminate the possibility
of an artificially inflated number of cases being in toll status because of
"witness unavailability" due to extended school holidays. Aside from that
variable (i.e., date,, the universe is all tolled cases. The tolling
practices found to exist among the individual Regions may be said to represent
their practices generally at the time the cases were placed on toll.

OCR's Analysis and Data Collection Service (ADCS) identified all cases, by
Region, which were closed on their LOF due dates with findings of either
"no violation" or "violation-corrected" [i.e., all complaints and compliance
reviews closed with ACIMS closure codes 91 (no violation), 93 (remedial
action c,,mpleted), and 94 (remedial action plan agreed to)l.

Between July 1, 198p, and June 30, 1986, ACIMS reports that OCR issued
approximately 31 percent of its LOFs exactly on the l"- due date. Forty percent
were issued at least 1 day before the LOF due date, . 29 percent after the
LOF due date.

"With the exception of Regions III and IX, all cases in toll'stat63 on
February 27, 1986, were reviewed. As bot'. Regions III and IX had large numbers
of cases in toll status on that date (94 and 101 cases, respectively), in those
Regions, samples were drawn at random from the pool. (See Chart 1, below at 8)

The overwhelming majority of LOFs issued in a given year are issued in
these categories. (In FY 1986, OCR issued 23 LOFs finding violations that had
not been remedied.)

191
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With reference to reviewing acknowledgment letters, ADCS identified, by
Region, all cases in which complaints wee acknowledged en the Adams
acknowledgment due date. ADCS provided this information, by Region, for the
period July 1, 1985. through June 30. 1986.

To evaluate whether the tolling provisions had been appropriately implemented,
ADCS provided lists of all cases, by Region, in tolled status on February 27,
1986.

The-efore, ADCS provided throe separate lists for each Reg'or -- a list of
cases to be reviewed for accuracy of acknowledgment dates, a list of cases to
be reviewed for acruracy of LOF dates, and a list of cases to be reviewed for
tolling. Samples were drawn when the numbers of cases on lists were high.

With regard to cases to be selected for acknowledgment letter or LOF review,
the variation in the numbers of :ases on the lists correlated generally
(although not entirely) with differences between Regions in complaint and
compliance review load. For example, in Region VIII (Denver), a Region with
a relatively small complaint load, ACIIS identified only 17 cases to be
reviewed for LOF date accuracy. Necessarily. all 17 were reviewed by the
:eam. However, in Region V (Chicago), a Region with a large complaint load.
ACINS identified 90 cases as having had the OF issued on the Adams due date.
Of that number, 30 comp'ant cases and all 9 compliance reviews were se.ected
to be reviewed in the LOF subject area.

The numbers of cases identified by the tomputer (and then in some cases,
randomly selected) to be reviewed in each Region in each subject area was as
follows.

CHART 1

Region Acknowledgment LOF Tolling TOTALS
Region II 3Ds** 52 2 84
Region III 30s 10 35s 84

Region IV 19 32s 11 62
Region V 123s 39s 9 ---71
Region VI 20 27 13 60

Region VII 5 36s 8 49

Region VIII 0 17 0 17

Wegion IX 30s 22 40s 92

/9LLr1 X 3 20 16 39

TOTALS 160 264 134 558

The numaer of cases" as used here means the number of cases that appearel
On the computer lists on cases that met the selection criteria. Since some
cases met the criteria for review in more than one subject area of inquiry, they
appeared on two computer lists. For example, a case might have been on toil On
February 27, 1986. and also had the LOF issued on the Adams due date. SuCh
cases were examined in both subject areas. With recr t to the 'number" oc tiles
actually reviewed and subject areas examined, see Ct ,s 2 and 3 below at 9.

"An "s" indicates that this figure is 4 sample of the cases on the lists.
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If a case appeared on more than one list, it meant that one file would be
reviewed in two subject areas. In a few instances, because files could not
be located or through inadvertence, teams examined fewer or different cases
than were originally selected. In light of the foregoing, the number of
files actually examined did not necessarily correspond to the number of cases
on the lists. The num

Cases Cases
on on two

Region Lists Lists

of files actually examined, by Region is as follows

Separate

Actually

Reviewed

CHART 2

Other
Files

Eliminated

Files
to be
Reviewed

Files
Not

Located
Region I. 38
Region 11 84 3 81 3 D 78

Region III 84 6 78 0 75

Region IV 62 0 62 0 0 62
Region V 71 0 71 0 1 70
Region VI 60 4 56 2 0 54

Region VII 49 1 48 0 0 48
Region VIII 17 0 17 0 0 17

Region IX 12 2 90 2 1 87
Reglor..X 39 4 35 0 0 35

Totals 596 20 10 2 564

Review team members were instructed to examine relevant portions of the case
files relating to the subject area under review. However, they were specifi-
cally inst.ucted to explore any area of any file if, in their judgment, it was
appropriate. In some cases, teams reviewed a larger number of case. 1T, a
subject area than planned. In a few cases, fewer cases were reviewed because
files could not be located or through inadvertence. The number of subject area
inquiries actually made are as follows:

Files

Actually
Region Reviewed Acknowledgment

CHART 3

Tolling

Total

Subject
AreasLOF

Region I. 38 36 26 32 94

Region II 78 30 49 2 87
Region III 75 28 19 34 81

Region IV 62 19 32 I: 62

Region V 70 23 38 9 , 70

Region VI 54 19 26 14 59

Region VII 48 6 36 8 Tr
Re ion VIII 17 0 17 0 17

egion V-17 29 19 53

16

101

Region X 35 6 42

Totals 564 196 282 179 657

As mentioned earlier, the review of Region I preceded the reviews of the other
nine Regions and used a diffe,-.nt method of case selection. In Region I, the
review team reviewed 38 case files, almost all in more than nne subject area.

I 9 3



189

Page 10 -- Alicia Coro

2. Instructions Provided to Regional Directors

On August 6, 1986. the Acting Assistant Secretary (AAS) convened a conference
call to brief the RDs on the purpose of the Regional reviews, the process
that was to be followed by the teams, ano the arrangements for which they. as
RDs, would be responsible. Those arrangements included (1) providing teams
with an office with a telephone in which to work in privacy; (2) assigning
Regional staff to retrieve files identified for review, (3) providing teams
with access to a photocopy machine. and (4) providing the teams, immediately
upon their arrival, with copies of any logs maintained by the RDs or staff
for the period July 1, 1985, though June 30, 1986.

Regional Directors were further advised that, with reference to this assignment,
all team members report directly to the Office of the AAS and not to or
though any RD. RDs were advised that they should not request or expect a
briefing at any stage of this assignment from any of their own staff who may
be serving as team members. RDs were asked to provide any of their staff who
serve as team members with reasonable privacy, upon their return from the
on-site reviews, in which to prepare their reports to the AAS.

In a memorandum sent by electronic mail on August 7, 1986 (attached as
Appendix XIII), the AAS instructed all Regional Directors to institute immedi-
ately special procedures to ensure that all OCR staff sign out case files as
they are removed from file cabinets for work purposes. RDs were instructed
to develop a sign-out form that includes spaces for entering the name of the
employee removing the file, the date and time the file is removed, and the
date and time the file is returned Absent unusual circumstances, and only
as approved by the Regional Dir..tor, all official OCR case files are to be
returned by Staff for filing each evening. The Regional Directors were
instructed to assign the responsibility for monitoring the sign-out process
to a specific staff person and an alternate.

The memorandum instructed the RD5 that these procedures mere to remain in
place until the AAS advises that the Regional Reviews have been completed.

3. Selection, Training, and Instruction of Review Team Members

The regional reviews were planned and organized by Ned Stutman, Attorney
Advisor to the AAS and Linda A. McGovern, Acting Regional Civil Rights
Director, Region V.

At the time the reviews were being planned, Ms. McGovern was, the Deputy
Regional Civil Rights Director, Region V. She has. at times, served as Acting
Regional Civil Rights Director for that Region, a position she currently occupies.
Because of her role in the Regional reviews, Ms. McGovern was, necessarily, aware
of the overall review strategy and the criteria being utilized in the selection
of cases. Nevertheless, precautions were taken to insulate her from information

about Fegion V. For example, she was not provided in advance with lists of
Region V cases to be reviewed. the review team's findings were not discussed with
her in advance of its report. She did not provide the RD's response and she took
no part in the preparation of the portions of this Consolidated Report that
address findings made in Region V.

73-763 0 87 7
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Three teams were selected. With the exception of Ned Stutman, who wai the
Leader of Team 3. all other team members were drawn from OCR Regional Offices.
Several were selected on the recommendation of their RDs.

Team 1 consisted of WilfrAd Lim (Leader). Civil Rights Attorney. Region IX,
Lillian Gutierrez, PRMS Director, Region VIII: and Arthur Tedeschi, Region VI

Team 2 consisted of John Bonjes (Leader), Civil Rights Attorney. Region X.
and Harry Orris. Director of ESED (Cleveland), Region V.

addition to Mr. Stutman. Team 3 consisted of Helen Whitney. Acting Deputy
Director. Region II: and Jean Simonitsch, Civil Rights Attorney. Region VII.

Ms. McGovern. in collaboration with Mr. Stutman, served as coordinator while
the teams were conducting the on-site reviews, answering questions from team
members as they arose and communicating w-th the Acting Assistant Secretary.

Each team visited three Regional Offices' Team 1 visited Regions II. III.
and IV, Team 2 visited Regions VI. VII. and VIII, and Team 3 visited Regions V,
IX, and X. Preca tions were taken to ensure that no OCR staff was on a team
that visited his/her own Regional Office and to ensure that no team member
had access to lists of case files to be reviewed in their home Regions.

On Monday, August 10, 1986, all team members convened in Washington for a
1 day training session before conducting the on-site reviews. At the training
session, team members were provided with written instructions (attached as
Appendix XIV) which described the wpose and plan for the on-site Regional
reviews.

The teams were trained in using the form to record information from case
files. The recording form resembled but represented a refinement of the form
developed and used earlier in the Region I review. Instructions for completing
the form were provided and explained to team members. Both the form and
instructions are attached as Appendix XV.

Team members were instructed that upon their arrival at a Regional Office.
they should immediately provide the RD with the sealed envelope containing a
list identifying the selection of case files to be reviewed. Unlike the
lists provided to team members, the lists provided the RDs contained only the
case name and OCR docket number and no other information about the cases.
The RD's list did not reveal the criteria for se ecting a case nor the reason
a particular file was being reviewed. Therefore, team members were advised
that they should not share their own case lists with Regional'staff. A

sample o' an RD's list is attached as Appendix XVI.

!.4 5
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The Team Leaders were instructed to request immediately, upon arrival, al'
available logs for the period July 1. 1985. through June 30. 1986, and July 1,
1984. through June 30. 1985. These include Attorneys Staff logs, RD logs.
Program Division logs, and PMRS logs.

The teams were provided case lists for their own use it sealed envelopes.
The teams were instructed not to opei, an envelope for a Region until they
were travelino to that Region.

While the case lists provided to team members did, necessarily, identify
to the teams the subject areas to be examined with respect to the cases on
each list, they did not expressly identify the criteria by which the cases
were selected. The sentence at the top of the computer printout page which
identified the computer run was blacke'ed so that even the reviewers could
not he sure, at least when the process began, how the acknowledgment and LOF
cases were selected. An example of a list provided to team members is
attached as Appendix XVII.

Handwritten notations were made at the top of each case list provided to team
members -- "C" or 'CR" or "Ack" or 'T.' The instructions advised the team
members that cases on the lists marked "Ace were to be reviewed to determine
if acts required to clear, sign, and transmit acknowledgment letters occurred
as reported; cases on the lists marked 'C" and 'CR" were to be revieweo to
determine if acts required to clear. sign, and transmit LC"s occurred as
reported, and cases on the lists marked "f" were to be reviewed to determine
if the overall use of the tolling provisions of the Adams order was justified
under established procedures.

The recording forms included spaces for information relevant to different

aspects of the inquiry -- acknowledgment due date. LOF due date, and tolling..
Depending on the list from which the selected case was derived (i.e., "Pick."
"C," "CR." or "T"), team members were instructed to examine relevant portions

of the case file and complete that portion of the form related to the reason
the case was selected for review. (The recording forms contained a place to
indicate the purpose for which the case was reviewed.) For example, a case
listed on the printout titled "C" or 'CR" was to be examined and the form
completed only regarding acts Surrounding the issuance of the LOF. Other
portions of the recording form for that case were not to be completed, unless
the case appeared on another list. Notwithstanding the foregoing, however.
team members were specifically instructed to explore any area of any file and
record data relating to any of the three areas of inquiry, if, in their
judgment, it was useful.

Within a subject area (i.e., "Ack," "C." "CR." or "T"), all relevant documents
in case files were reviewed. Dates on acknowledgment letters or LOF5 and
clearances in the case files were to be compared. and these dates compared
fjrthnr with entries We in any logs that were made available by the ROs.
The dates from file and log documents were to be further compared with data
from ACIMS.
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Team members were instructed to use their own practical experlence. professional
training, and judgment in deciding whether a particular peculiarity or departure
from OCR practice that they might find on the face of documentation created an
inference of impropriety or was otherwise worthy of comment. The foregoing,

however, did not apply where inferences of intentional backdating were possible.

Team members were instructed that at the conclusion of the on-site reviews.
they were to prepare written reports of their findings. Region by Region, and
Submit the reports to the Acting Assistant S,cretary, By September 16. 1986.
all teams had submitted reports. Region by Region, detailing their findings.
On September 18, 1986, the Acting Assistant Secretary d stributed the reports
to individual RDs with a memo-andum which requested comments on the substance
of the reports. By October 7, 1986. responses from all Regional Directors had

been received,

II. ABSTRACTS OF REVIEW REPORTS AND REGIONAL DIRECTORS' RESPONSES

In the following section, abstracts from the individual reports are presented.
together with responsive comments of the RD about those reports. The abstracts

are intended to provide an overview, by Region, of findings relating to dating
Of acknowledgment letters and Ofs, and to tolling practices. The abstracts

Should not be regarded as definitive or comprehensive and obviously are not
meant to take the place of the reports or RDs' comments themselves.

Citations are the Appendix and page of Review Report (e.g., "IV-12-). or Appendix
and RD's Response (e.g., "I-RD-S" or 'I-RD-Case No. XX"), as indicated. Comrpnts

by the preparers of thIS Consolidated Report are, for the most part, confined
to footnotes in this section.

Region I

[This review was conducted prior to and independent of the reviews conducted In
Regions II through X. No Regional response to the report of this review was

Sought,]

A total of 38 cases was reviewed. With the exception of two, the cases were

not randomly selected. Some cases were selected for review because an entry in
tne attorneys' log showed that the acknowledgment or LOF for that case was
finally approved by an attorney after the date the acknowledgement or LOF was
mailed, as recorded in the same log. Or a case might have been selected for
review because the attorneys' log does not show a final approval and does show
the proposed lOF being returned from the Attorneys Staff for modi'icatior close
to, on, or after the Adams LOF due date. (1 -6, 7)

In eight cases. the attorneys' tracking records reflected clearance of the
acknowledgment letter subsequent to the date entered into ACIMS as the acknow-
ledgment date and typed on the copy of the acknowledgment letter maintained it

the case file. [rase Nos. 6. 32, 33. 34, 35. 36, 37, and 38] In six of these

1ry
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eight cases, the attorney clearance date reflected in the attorneys' records is
1 day later than the acknowledgment date entered into AC1MS and typed on the
file copy. in one case [No. 35], it is 3 days later, and in one case [No. 37]
it is 6 days later. In eact. of the eight cases, the acknowledgment date entered
into ACIMS is the same as the Adams acknowledgment due date.

The review team noted date-of-clearance discrepancies between some of the
records pertaining to issuance of LOFs in 15 of the 26 cases reviewed for
accuracy of the LOF issuance date. (1-11)

A comparison of the LOF issuance dates reflected in ACIMS with the dates the
LOFs were signed, as recorded in the Regional Director's correspondence tog.
reflected discrepancies in a number of cases. In six cases (Case Nos. 1, 6. 10.
15, 28. and 29), the date recorded in the log as the date the LOF had been
signed by the Regional Director was after the date entered into ACIMS as the
date the LOF had been issued.

According to ACIMS and the dates typed on the LOF file copies, each of these
six LOFs was issued on its Adams LOF due date. However, the Regional Director's
log states that each of theiiItOs was signed from one to 3 days after its Adams
LOF due date. With respect to three other cases (Case Nos. 21. 23. and 25), the
dates reflected in the Regional Director's log as the dates the LOFs were signed
are the same as the LOF issuance dates reflected in ACIMS and on the file copies
of the LOCs. However, the entry in the Regional Director's log which immediately
precedes the entry of each of these three LOFs refers to a document which was
signed after the UV issuance date reflected in AC1MS.

A number of discrepancies also were noted between the LOF issuance dates
reflected in ACIMS and on the file copies of the L0F5. and the LOF dates
recorded in the tracking recurds maintained by the Attorneys Staff. The team
identified 12 cases in which the attorney clearance date (as shown in the
attorney tracking records) was after the LOF issuance date recorded in AC:MS
and on the LOF file copy (Case Nos. 1, 6, 8. 10, 15, 16. 17. 19, 21, 23, 24,
and 25). According to ACIMS and the file copies. each of these LOFs was issued
on its Adams LOC due date. However, the attorney tracking records indicate
that the proposed LOF for each of these cases was finally approved, or was
returned to a program division for Aditional modification. from 1 to 6 days
after the Adams due date had passed.

In an effort to verify the records maintained by the Attorneys Staff, the team
reviewed the file copies of these LOFs to ascertain the dates employees signed
off on the file copies to indicate clearance of the LOC. Case files for twr or
these cases contained photocopies of the LOFs but did not contain file copies
indizating clearances. Of the ten file copy LOFs which could tr* located. all
were signed and nine were dated by the Equal Opportunity Specialist assigned to
the case. all were signed and eight were' dated by the Branch Chief assigned to
the case and seven were signed and three were dated by the Division Director
assigned to the case. All of these employees signed off on the file copy on on

(4
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before the LOF issuance date. Five of the LOFs showed clearance by any attorney
other than the Chief Attorney. but the clearance was dated on only one LOF.
Eight of the LOFs showed clearance by the Chief Attorney but the clearance was
dated on only one LOF. The Chief Attorney's name was circled on six of the

Clearance by members of the Attorneys Staff indicated on the file copies
contradicted the attorney tracking records in two of the twelve cases. In

eight other cases for which file copies of the LOFs were contained in the case
file, no date of attorney clearance was indicated, and in six of these cases,
the Chief Attorney's sig.-off was circled. The team was advised that she
would circle her name as a signal of her concern regarding the accuracy of
records relating to issuance of the LOF.

Review of 32 of the case files icluded an examination of all instances of
tolling of the Adams time frames. Cf the 32 cases, 19 were not tone on any
occasion, 8 were tolled once, 4 were tolled twice, and 1 was tolled 3 times.
Many of the tolling request forms did not contain sufficient information to
enable the review team to dltermine whetner tolling the case was appropriate,
but based on the limited information available, all but one of the -equests
appeared to be plausible. (I-12)

Region II

Of the original sample of 84 cases, 81 case files -ere reviewed. Threw files

could not be located.

Thirty case files were reviewed for "acknowledgment.' Overall, the team reported
that the acknowledgment letters appear to have been processed and issued with
only a handful of minor problems. (II-41 The report describes no dating
discrepancies.

Fifty-two cases were selected for review in the LOr subject area. Ir all

cases, ACIMS records the LOF as having been issued on the Adams LOF due date.
Of the 52 case files selected for review in the LOF subject area, 49 were
located. The attorneys' log refle,'ed r'earance of 26 of these LOFs, all or

the LOF due date.

File copies of 41 LOFs had sign-offs. Thirty-eight of those 41 LOFs had all

Sign-of'S drted the same day as the LOF issuance date. Two other LOFs of the

41 had sign-offs dated earlier. The sign-off on one LOF had no date. The

'In a memoranmum of August 15, 1986 (attached as Appendix XVIII), the APD in
Region I reported that he had reviewed all cases in toll status as of August 5,

1986. Of the 14 casts reviewed, the ARO reported that "re]ight were iouno to
hay.± a continuing valid basis for interrupt, although in some cases the projected

end" for the till "was advanced to an earlier date '[f]our were removed

from interrupt immediately, with possible further adjustments necessary with
respect to the toll end date", "[o]ne was approved as a present valid interrupt

and the review of one tithe, case had not been completed.

9:)_
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team's report states that seven LOFs had no sign-offs (I1-5), but that number
has been revised to eight (No. 36. 37, 42. 52. 53, 54. 58. and 76). There is
no entry in the attorneys log showing clearance of tne LOFs in six of these --
Nos. 36, 37, 42. 53, 54. and 58. additionally. the team reports that LOFs in
five other cases (Nos. 31, 40, 66, 60 and 62) had sign-offs by only one person
acting in several capacities, including as attorney. Chief Attorney. and Actng
RD.

The report describes no discrepancles between dates that appear in different
records.

MO problems were identified with regard to the tolls entered in either of the
two cases selected for review in that subject area.

Acting Regional Director's Comments

The ARD's comments consisted of one page. in major part responding to the
finding that in 4 cates, the sign-off file copy of tre LOF was undated. The
ARD explained that the Region ordinarily did not date file copies of LOFs.
Instead. a copy of the final LOF, when signed by the RD, would be included in
the file as well as the file copy on which staff sign-offs had been entered.

The ARD also stated, not in reference to any specific case, that the former ARD
aul.horized him to sign the former ARD's name tc LOFs on several occasions. The
ARD stated that an explanation will be provided if necessary. (II-1)

Region 111

The team reviewed 75 case files. Six of those case files were reviewed in two
subject areas of inquiry. See Charts 2 and 3. above at 9.

The Region was unable to locate three case files, two of which had been sele;:ed
for review in the acknowledgment subject area. (111-3. 4)

The team reviewed 28 cases in the acknowledgment subject area. In all 28 cases,

the Adams acknowledgment due date r,corded in ACIMS, the actual acknowledpent
date as recorded in ACIMS, and the date on the acknowledgment letter were the

same. (111-5) All file box clearances corresponded to the due dates of the
acknowledgment letter or a day earlier, are there was no suggestion that
backdating had occurred. (III-5)

The report noted one instance (Case No. 10) where an entry in the RD's log
indicated that a letter had been received for clearance 1 day after its due
date. (11I-5

The Team Report states that "there were seven LOFs that had no sign-off
other than the Acting RD. (II-5) That number is been revised to five.

ARD assumed his position on March 31, 1986. Ur.il then, he was Chief

Regional Civil Rights Attorney. Region II.

4 ,
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Overall, the report stated that the team found that one file (Case No. 261 of the
28 reviewed lacked a complaint, three files (Case Nos. 15. 20, and 22) lacked
case control forms, and four complaints (Case Nos. 6, 1;, 18, and 25) were not
date stamped. The team also observed that the Attorneys Staff did not review
acknowledgment letters. (III-5)

The team reviewed 19 cases in the LOF subject area. ACIMS records all LOfs as
having been issued on the Adams LOF due date. In 18 of the 19 LOFs reviewed by
the team, the dates of the clearance signatures and RD log or attorneys log
entries support the conclusion that the LOFs were issued on the dates indicated
in ACIMS. MI-7j A dating discrepancy of 1 day was founi between an entry
in a typist's log and the issuance date of the LOF in one case (No. 46).
(III-7)

The team was provided a list of 35 cases to re in the tolling subject area.
The Region was unable to locate one case file, o the team reviewed 34 cases.
(Nos. 48 through 81) (III-8) Of the 34 cases reviewed, at least 24 of the
complaints were student health insurance cases (Nos. 57 - 68 and Nos. 70 -

Of the 34 cases reviewed, one case was tolled twice. Three cases were tolled on
account of witness unavailability, and in each case, the file contained documen-
tation to substantiate the unavailability of the witness. (III-8) In one of
those cases (No. 50) the toll continued even though other investigative activity
was taking place. The remaining 31 cases were tolled on account of 'denial of
access."

Of the 31 cases tolled on account of denial of access, the report stated that
20 files contained "some documentation within the file which provided evidence
that a problem of access to information existed.' (III-8) Eleven cases did

not. (Nos. 52, 61, 62. 63, 64, 66, 67, 70, 71, and 72) Toll documentation for
some of these cases was found in other files, but with regard to Case Nos. 52,
62. 67, 72, and 80, the report stated that no documentation was found i.. any
file explaining the basis for initiating the toll.

ln FY 1985, OCR received 2,240 complaints. Of that number, 173 alleged
that different colleges and universities discriminated or account of sex in the
provision of student health insurance policies. In FY 1986, OCR received 2,648

complaints, of which 515 were student health insurance cases.

"All review teams were instructed to examine case files to determine whetner
documentation was present supporting or explaining the basis for the initiation

of a toll. It is uncertain if Review Team 1 evaluated whether ,Region III

had a sound basis on which to initiate tolls regardless of whether there was
"documentation in the file." (If Team 1 performed such an evaluaticn., it is

not clear whether the team itself applied the correct legal standard.) To

initiate a toll based on denial of access, the Adams order seems to require
more than the existence of a "problem" (such as a delay) in OCR's obtaining
evidence from a recipient. The Adams order requires a refusal on the part of
the recipient to supply records or to allow the investigation to go forward.
The IPM provision on the subject reinforces the idea that a 'refusal' to provide
information is necessary. (IPM 11-2.141, cited et page 6, above)

2)1
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Moreover, it was not always apparent when a "denial of access" to information
started cr ended. In seven cases, it was apparent that. although the case was
tolled, the complaint was still being investigated or negotiations being
conducted between OCR and the recipient (Nos. 50, 52, 58, 64, 65, 76, and,80).
(111-9) At least one of these (No. 50) was not taken off toll until it was
closed, and one case (No. 62) continues to be carried as tolled in ACIMS even
though it is now closed. (111-9) The ACIMS printout indicated that the time
frames were being tolled for denial of access for periods ranging from 11 days
to almost a year. (111-9)

Acting Regional Director's Comments.

The ARD explained why two case files could not be located during the review
and stated that all three of the files which were not available at that time
have been located and are now in their proper places in the file room available
for inspection. (111-110-1, 2)

The ARD confirmed that in Region III, the attorneys do not Sign off on
acknowledgment letters. Instead, in an effort to streamline the process, the
Region conducts intake meetings to discuss incoming complaints. The substance
of the acknowledgment letter is discussed by staff, including attorneys, at
these meetings. (111-0-4)

The ARD explained the discrepancy recorded in Case No. 10 by stating that the
acknowledgment letter had indeed been Sent on the due date but the file box
copy was routed to the RD's secretary the next day and inadvertently logged by
her as having been received for the first time on the following dcy. (1:1-120-5)
The ARD provided documentation support,ng this explanation.

With reference to the dating discrepancy notea in Case No. 46 in the LOF subject
area, the ARD commented that as 15 months have passed, the Region can only
conclude that the 1 day discrepancy between the LOF issuance date as recorded
in ACIMS and an entry in the typing log is a clerical error. (111-RD-5)

Team 1 prefaced this remark by stating that this "observation . . . was
not a focus of this review." (111-9) In fact, the observation did relate to
facts and issues which were a focus of the review in the tolling subject area.
Team 1 made many necessary and appropriate observations regarding Regional
tolling practices, but its comments suggest that it may have unnecessarily
Limited its review to the presence or absence of documents relating to a toll.

"The Acting Regional Director assumed her pOsitiOn on March 31, 1986.
After extending her tuur at the request of the Acting Assistant Secretary. the
Acting Regional Director returned, as planned, to her position of record in
Headquarters on October 6, 1986.

2'i ti
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The ARD summarized the problems in the tolling subject area identified by the
Team Report as case processing occurring during the tolling period. the lack
of file documentation stating the the reason for initiating a toll. And incorrect
calc.lations of ends for tolling periods. (111-R0-7) The ARD did not specifically
address the appropriate legal standard to be used in initiating tolls on account
cf denial of access.

In the narrative portion of her comments, the ARD explained that most (but not
all. e.g.. Case Nos. SO and 52) r,f the cases in whi-n there was concurrent contact
with the recipient were student health insurance cases (Nos. se, 64, 65, 76, and 80)
in urtlich CCR had made extensive data requests. (III-R0-7) The ARD explained
that such requests placed heavy data gathering turdens on recipients. (III-RD-7)
Moreover. recipiwAs who sought to revise their existing insurance plans would
contact OCR seeking clarification of what constituted a nondiscriminatory
health plan. The ARD explained that answering such questions was akin to
providing technical assistance, rather than conducting an investigation.

The ARD stated that such activities were rot case processing activities strict
OCR, In the absence of clear jurisdictional authority, was unable to proceed
with the case and were in accord with the March 7, 1986, headquarters guidance
on processing student health insurance cases. (III-RD-7)

With reference to the contact with recipient and case processing during a
toll found in Case No. 50, the ARD stated that the letter to the recipient was
an acknowledgment to the recipient that requested information had boen received.
That information, when analyzed, was found not to be sufficient. The case
remained tolled on that basis. (III-RD-Case No. 50)

In Case No. 52, the ARD acknowledged that interviews did take place while the
case was tolled. but stated that steps had been taken to eliminate this practice.
With regard to Case No. 64, the hRD stated that the tolling was warranted since'
OCR could not process the case without the data it had requested, and the
contact with tl.e recipient was warranted as the Region was clarifying the oata
request for the recipient and explaining what revisions were needed to the
insurance policy for it o comply with Title IX. (III-RD-Case NoS. 64 and 76,
cf. Case No. 80) The stated that the contact in No. 65 was needed to
discuss a letter the recipient was preparing to OCR stating the recipient's
intention to change its insurance policy. (III-RD-Case No. 65)

The ARD stated that the file for Case No. 52 contained no documenta,ion explaining
the initiation of the toll. (III-RD-Case No. 52)

In the absence of a specific memorandum on the subject, in Case,ho. 57, the ARD
explair2d the origin of the toll as inferred from existing documents.

Case processing activity in the form of contact with the recipient during
the pendency o' a denial of access toll raises questions as to whether OCR was
actually being "denied access" to information while the toll was in process.

2 3
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In Case Nos. 67 and 80, the ARD explained that, contrary to the team's findings, the
case files did contain documentation about the toll. (III -RD -Case Nos. 67 and 80)

With reference to 14 student health insurance complaints against units of the
Pennsylvania :tate University (PSU) system, the ARD explained that a memorandum
approving tolling in all the cases was inadvertently not included in each
relevant case file, but that this situation has been corrected. (III-RD-Case
Nos. 61. 62, and 72) The ARD provided a copy of the tolling memorandum in the
PSU cases.'

In other student health insurance cases, the ARD stated that the initiation of
the denial of access toll was necessary because the data request was voluminous
and the recipient was not able to respond within the time ,llotted. (11I-RD-Case
No. 80) While it should be emphasized that the team report did not identify it
as a concern, the Regional submission does not suggest that in any of the cases
tolled on account of denial of access, there was an outright refusal by PSU or
any recipient to provide data.

Region IV

The Team sport Observed that the ARD Stated that th- fcrmer Regional Director
had instructed staff to dispose of-his records prior to his departure in
December 1985.

The team reviewed 62 case files in all subject areas.

In Case No. 18, the date of receipt of the complaint as recorded in ACIMS is
69 days later than the date on the complaint itself.

Nineteen case files were reviewed in the acknowledgment subjec area. Of the
19 cases, 13 complaints had been determined to be "incomplete." In 11 of the
13 cases, the files documented the complaints being rendered complete. (IV-4)

In two cases (Nos. 2 and 3), files contained acknowledgment letters but also
later correspondence making reference to the complaints being incomplete. The
files contained no documentation explaining how or why the cases were later
determined to be incomplete. (IV-4)

In 14 of the 19 cases reviewed in the acknowledgment subject area, the attorneys
logs indicated that the Attorneys Staff had approved the letters on or before
the date of issuance, in one other case there was an undated memorandum of
approval, and in four cases (Nos. 2. 5. 9, and 13). there was no record of attorney
approval. (IV-4) 0

In all but one case, all sign-offs on the file box copies of the acknowledgment
letters were undated. (IV-4)

The memorandum requests permission to toll the PSU cases but does not explain
why tolling is necessary. It is apparent, however, that delay in the .ransmission
of data by PSU was the basis for the toll, and the ARD so state,.
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A total of 32 cases were reviwed in the LOF subject area. The Attorneys Staff
did not sign off on the file-box copy of the LOF in any case. The practice in
Region IV was that, following review of an LOF, an attorney issued a memorandum
either concurring or concurring "conditionally" if recommended changes were
made. There is no indication in the attorneys logs thit LOcs "approved with
changes were resubmitted once the changes were made. (IV-5)

lb

re%

;Nos. 42 and 48), attorneys records show that, following attorney
_OF was returned to staff after the Adams due date. (IV-5)

In 11 of the 32 cases reviewed in the LOF subject area (Nos. 20, 25, 26, 29, 31,
33, 36, 39, 46, 47, and 48), sign-offs on the file box copy or typists' dated
initial: are between 1 and 4 days after the Adams due date. (IV-6 and 7)

In two cases (Nos. 32 and 38), the date on the LOF in the file was 1 day after
the dat ntered in ACIMS as the actual Issuance date.

In six cases (Nos. 25, 33. 34, 36, 37, and 39), the LOF due date as recorded in
ACIMS was earlier than that recorded on the case control form in the file. The

c,ce control form for Case No. 33 also records an LOF issuance date 1 day after
than recorded in ACIMS. (IV-8)

The team reviewed a total of 11 cases in the tolling subject area. The team
reported that nine of these cases had been tolled on account of denial of
access to information. The team's report stated that in each instance, there
was a letter in the file from the recipient's attorney stating that access was
being denied based on Smith v. Robinson.*

Case No. 60 was tolled twice on account of denial of access. The reason given
for the first toll was that the recipient's attorney needed more time to gather
information. The second toll was bated on the attorney's request that OCR send
him a legal memorandum on authority to release private files. The toll ended
17 days after the Region received the information. (IV-8)

Acting Regional Director's** Comments:

The ARD explained that the letter of complaint in Case No. 18 was received by the
Region on January 16, 19P5, but regarded as a courtesy copy of a complaint filed
with a state agency. Following a telephone conversation with a state agency

*104 S. Ct. 3457 (1984). In Smith, the Supreme Court held that attorneys'
fees available to private parties who prevail in court actions under Section 5'4
of the Rehabilitation Act would not be available if the underlying claim of
discrimination was also cognizable and brought concurrently under the Education
of the Handicapped Act. Some recipients interpret dicta in the Smith decision
as limiting OCR's jurisdiction in Section 504 fecting fiiiiiIrcapped

children and refuse to provide OCR with access to necessary information on that
basis.

**The Acting Regional Director assumed his duties in Region IV on March 17,
1986. Until then, he was Regional Civil Rights Director, Region VII.
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representative on February 18, 1986, "it was decided that the correspondence
Should be handled as a complaint." (IV-RD-2) It was forwarded to PRMS on that

date, which became its receipt date.

Case Nos. 2 and 3 each had two letters, one acknowledging that the complaint was
complete and a later letter stating that it was not. The ARD stated that when

the complaints were received, they were regarded as complete, and acknowledgment
letters were sent. After several more complaints were received against Georgia
school districts, the Chief Civil Rights Attorney sated that She did not think
the new complaints were valid. PPS disagreed. The former RD decided that all
complaints against Georgia school districts should be regarded as incomplete.
and the complainant required to answer further questions. Once the questions
were answered, the Chief Attorney was to decide whether the complaints were
complete. That is what occurred, and the complaints were regarded as complete
when the Chief Attorney so decided.

The ARD stated that the files contain memoranda documenting attorney review of
the acknowledgment letters in Case Nos. 2 and 5. The ARD stated that other
documentation exists which shows attorney review of the acknowledgment letters
in Case Nos. 9 and 13.

The ARD stated that has not been the practice in Region IV to have attorneys
sign off on LOFs. Irstead, the attorneys provide memoranda. When

minor changes" are requested, the LOFs are not resubmitte Lne attorneys for

review. (IV-RD-4)

In Case Nos. 42 and 48, attorneys records indicate that the LOF was reviewed and

approved after the LOF due date. The ARD explained that in Case No. 42, the
staff attorney completed his review of the LOF on the due date, but, due to
clerical Shortages, could not get the approval memorandum typed until December TO,
1985. The attorney's oral concurrence was reported to the Division Director
and the Regional Director on December 17, and the LOF was issued on that date.
The ARD stated furtner that this is a case where a sijn-off should have been
obtained and suet will be the case in thr future. !IV-RD-4) The explanation

for Case No. 48 was similar. The ARD could offer no expl otion of why the date

of the attorney's memo in the file appears to have origi y been May 16. with

May 15 written over it.

Cases Nos. 26, 29, 31, 33, 36, 39, and 47 had LOF file copies with staff sign-offs
of 1 to 4 days after the LOF due date. The ARD commented that he held separate
meetings with the Deputy Regional Director and the Division Directors involved
but "no explanations were offered Witch could explain the discrepancies to

[the ARD's] satisfaction." (IV-RD-5) The ARD commented further that six of

the seven cases were processed by the Elementary and Secondary Education
Division 01 (ESED 01).

In Case Nos. 20 and 25, the Deputy RD signed off on the file copy 1 day after

the LOF due date. The ARD commented that the Deputy RD 'admitted that his

dates on the sign-off appeared to be inadvertent." The sign-off date in Case

No. 25 was March 8, 1986, a Saturday. The Deputy RD stated that he did not

work on that Saturday. (IV-RD-5) The same comment was offered with reference

to Case No. 46.
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The file in Case No. 43 contained no file copy of the LOF with sign-offs. The

ARD commented that the file copy appears to have been misplaced. In Case No. 48,

the file copy of the LOF has no sign-offs. The ARD commented that there is no
explanation but offered that the last page of the LOF may have been retyped,
and "the need for new sign-offs may have been overlooked." (1V-R0-5)

In Case Nos. 32 and 38, the date of the LOF in the case file is the day after the
LOF issuance date, as entered in ACIMS. The ARD commented that in both cases,

the ARD had signed the letters on May 7, 1986, after clerical staff had left
for the day. The ARD stated that a secretary who worked on Saturday, March 8,
and who was instructed to mail the letters, inadvertently dated them March 8,
1986.

Incorrect LOF due dates were recorded on the Case Control Forms in the files of
Case Nos. 25, 33, 34, 36. 37, and 39. The ARD commented that with regard to all
cases except No. 39, the ESED 01 staff calculated the due dates and the Division
Director "could not provide an explanation for the difference." (IV-RD-6)

With reference to Case No. 39, the ARD commented that apparently the COS inad-
vertently failed to place a complete CCF in the file before filing it in central

records. A complete CCF was submitted to PRMS when the case was closed. .

In the tolling subject area, in Case No. 60, a toll initiated in account of
denial of access was continued beyond the date information was provided. The

ARD commented that "in the review of this matter by the Division Director, no
explanation was given . . . ." (IV-RD-6)

The ARD commented further that he has taken steps to ensure that tolling is
implemented in accordance with the Adams order, and specified the steps that
he has taken, including a review ofriTis conducted in August l986.*

The ARD commented that he had initiated a logging system for correspondence
coming to his Office.

In a memorandum to Regional Civil Rights Directors of July 28. 1986 (attached
as Appendix XIX), the kcting Assistant Secretary emphasized the need to ensure
that the tolling provisions of the Adams order were implemented appropriately.
The ARD in Region IV established a task force within the Region to review
closed cases that had been tolled in the period July 1, 1985, to June 30, 1986.
The ARD reported that the Regional task force reviewed 110 cases during the
week of August 11, 1986, finding that 80 percent of the cases reviewed had been

tolled incorrectly. Among the reasons that the ARD's task force regarded a
case as having been tolled incorrectly were (1) the case had been tolled

before the development of the investigative plan; (2) there was no documentation
in the file to document the basis for the initiation of a toll or explain its
basis. (3) the case had been tolled from the date of the acknowledgment letter.
(4) an Adams criterion had been inappropriately applied, (5) a toll had been
continued beyond the time a witness became available, or (6) a toll had been
initiated pr.or to the time a witness became unavailable. The ARD's report of

his task force's findings is an attachment at Appendix IV, and is discussed in
the Analysis section of this Report, below at 57 and 58.
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Region V

The original sample consisted of 71 cases, of which 70 were reviewed.

The sample included 23 cases to be rev.ewed in the acknowledgment subject area.
All cases were readi.y available. Twenty of the 23 cases appear to have been
received directly from comp;atnants. Three others were referred from the

Office of Special Education and Rehabilitative Services (OSERS). Twenty-two of

the 23 complaints were logged in immediately upon receipt. In one of the cases
referred from OSERS (No. 17), there was a delay in recording the matte. as a
complaint, as the Region challenged the appropriateness of the referral and
sought and received further guidance from headquarters. (V-2)

None of the cases reviewed in tle acknowledgment subject area had sign-offs
after the date of issuance, as recorded in ACIMS. One date was illegible and

incomplete. No inconsistencies were found between the acknowledgment date as

recorded in ACIMS and the actual date of the letter in the case file. (V-4) It

was noted that attorneys do not review and sign off on acknowledgment letters in

this Region.

The sample includ 39 cases "o be reviewed in the LOF subject area. Thirty-eight

cases were reviewed.

In 36 cases, all the sign-offs on the file box copy of the LOF were dated before

the Adams due date. In Case No. 38, although the sign-offs of the attorney and

the 51iT Civil Rights Attorney are 3 days after the LOF due date, both attorneys
indicated that the LOF had been approved in substance on 10-21-85. In Case

No. 36, the RD's sign-off is 1 day after the LOF due date. (V-9)

Case Nos. 53 through 62 all had docket numbers indicating that they were the
responsibility of the Cleveland Office. Except for Case No. 36 discussed above,

in all instances the RD, other Chicago personnel, and Cleveland personnel
signed off on the LOFs on the same day. The LOFs issued in Cleveland bore the

signature of the RD.

The sample included nine cases to be reviewed in the tolling subject area
(Nos. 24 - 32). All cases were readily available.

Three cases (Nos. 29, 31, and 32) were tolled a total of 6 times on account

of witness unavailability. A review of these tolls does not suggest any
inappropriate application of the Adams tolling provisions. (V-S)

Three cases were iclled on account of pending litigation (Nos. 24. 25, and 26).
Each toll had been approved by the Acting Assistant Secretary as required by the

Adams order and OCR procedure. Each file documents that the Region is monitoring

In this case, the Cleveland ESED Director signed off for the RD. The team

noted the lack of a uniform format (i.e., convention) when stiff were called on

to sign off for other staff. In some instances, the team found a signature

with an indication that the signatory was "Acting for Jones." In other cases,

it was just "Smith for Jones." The lack of a uniform convention to be used in

Signing off in the pace of other staff was apparent in other Regions as well.
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the litigation so that it can commence appropriate action at the conclusion of
the litigation. All aspects of these *oils are consistent with the Adams order
provisions for such cases. (V-5)

Four cases (Nos. 25, 27, 28, and 30) were tolled a total of five times due to
denial of access. In all instances, the tolls were approved with a retroactive
Start date. There was usually a 1 manth lag between the start of a toll and
actual approval, although in one instance (No. 28), 80 days elapsed before the
toll was approved. (V-6) In all cases, he initiation of the tolls was
appropriate. In all cases, the time frame for initiating enforcement has been
missed.' Although observing that tolling decisions are "highly subjective and
ripe for challenge," the team found no evidence that these four cases had been
tolled inappropriately. (V-6)

Case No. 25 was originally tolled on account of denial of access and later
because of pending litigation. The review yielded no evidence that either toll
was inappropriately entered. Case No. 25 remains tolled on account of uenial of
access. As it has not been referred to headquarters for enforcement, the Adams
time frame for initiating enforcement proceedings in such cases has been missed.

In Case No. 27, two tolls were entered on account of denial of access. The
first toll was initiated as of the date the recipient challenged OCR's jurisdic-
tion and refused to provide data.- The toll wa* ended on February 3, 1986,
because the recipient provided the informa* on. However, on March 28, 1986,
the Division Director (DD) requested that the toll be reactivated because the
recipient refused to provide data requested on March 14, 1986. That request
was approved and the toll entered effective February 3, 1986, the date the
first toll ended. (V-6)

Case No. 28 was tolled on December 11, 1985, as of September 23. 1985, on
account of denial of access. The toll is still in effect. The recipient

refused to provide data, asserting that OCR lacked jurisdiction in the matter
due to Grove City.** On July 25, 1986, this case was referred to headquarters
for enforcement. The Adams time frame for initiating enforcement proceedings
has been missed.

In Case No. 30, a toll was initiated on account of denial of access as of
December 3, 1985, and is currently in effect. On October 25, 1985, OCR sent
its data request to the recipient, and on November 20, 1985, a partial response

*Special enforcement time frames apply to cases tolled on account of denial of
access. March 11, 1983, Adams order at paragraph 19(d). above At 6. Generally,

failure to meet an enforcement time frame (or any single time frame) in an

individual case is not a violation of the Adams order. The order provides that
"exceptional" time frames will apply to not more than 20 percent of the com-
plaints received in any fiscal year. The exceptional time frames provide OCR
with 345 days within which to initiate enforcement in a limited number of cases.

**Grove City v. Bell, 464 U.S. 555, 104 S. Ct. 1211, 79 L.Ed.2d 516 (1984)
In Grove City, the Supreme Court held that where a college's receipt of
Federal financial assistance is limited to student financial aid, the
Department's civil rights jurisdiction is limited to the student financial

aid program.
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was received. On December 12, 1985, OCR telephoned the recipient requesting
further response, and on January 15, 1986, OCR sent a letter reiterating the
request. On January 15, 1986, the recipient advised OCR that it would make no

further response to OCR's data request. The toll was requested on January 8,

1986, and approved on that date. Initiation of the toll appears to have been
appropriate, but the time frame for initiating enforcement proceedings has been

missed. (V-8)

Regional Director's Response

With respect to Case No. 17, one of the referrals from OSERS, the RD stated
that the Region did not log the case in initially because it did not believe
that the referral was appropriate and so advised the former Assistant Secretary
(AS) on August 8, 1985. Cn September 10, 1985, the Region received a memorandum
from the former AS stating that he disagreed with the Region's position and
instructing the Region to begin an investigation. The RD stated that in the

absence of an IPM provision addressing this situation, the Region used the date

it received the AS memorandum as the date of receipt. Later, in April 1986,

the Acting AS determined that the case should be processed by OSERS, and it was

administratively closed and returned to OSEPS.

The RD stated that the Region had developed *forms acknowledgment letters which
had been fully reviewed by the Chief Attorney. Although attorneys fully review
all jurisdictional determinations and other substantive intake matters, the
Region does not require attorney review of routine acknowledgment letters that

adhere to the previously approved format. (V-RD-3)

The report stated that a sign-off on an acknowledgment letter in Case No. 12 was

illegible and incomplete. The RD stated that the Division Director used ditto
marks to inoicate that the date he signed off was the same as the Branch Chief.

With reference to the LOF subject area, the review report stated that in all
but two cases (Nos. 36 and 38), all file box sign-offs were dated on or before

the LOF due date. With respect to Case No. 36, the RD stated that on January 7,
1986, he reviewed the letter and gave his approval over the telephone to the
Cleveland Office. The RD stated that the Cleveland staff member apparently

dated his approval incorrectly. (V-R0-11) With respect to Case No. 38. the

RD stated that the ESED Director who was serving as Acting Deputy Regional
Director, stayed late in the Wice on the evening of October 21, 1985, to
review and sign the LOF on behalf of the Acting RD. This was accomplished it

the ESED Director neglected to date the file copy. On October 23, 1985, the

file copy was presented to the attorney and Chief Attorney for sign -off. Both

dated their sign-offs "10-23" but noted that the LOF was approved in substance

on October 21, 1985.

*In a memorandum of August 14, 1986 (at Appendix V), the RD explained the process
whereby LOFs mailed from Cleveland are cleared by Chicago personnel. He stated

that after ESED in Cleveland is notified of any changes in the LOF required by
attorneys in Chicago, Cleveland ESED types the LOF in final form and submits it by

electronic mail to Chicago where it is reviewed again. As soon as the RD approves

the LOF, he notifies the Cleveland ESED Director by telephone. The letter is

"immediately dated, signed for the Regional Director, and mailed . . . ." The

Cleveland ESED Director notes all dates of approval on the file copy of the LOF.
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In Case No. 27, the report questioned the initiation of a toll on March 28, 1986,
but as of February 3, 1986. The RD explained that the case was first tolled on
October 29. 1985, when the recipient asserted that OCR lacked jurisdiction and
indicated that it would not respond to OCR's data request. On December 24, 1985,
OCR requested that the recipient provide data regarding the Federal financial
assistance (FFA) received, and on February 3, 1986, the recipient provided the
FFA information. On that date, the toll was lifted. However, OCR reiterated
its original October 29. 1985. data request, but the recipient refused to
provide that data. The toll was reactivated on that basis, (V-RD-6)

With reference to the Region's delay in initiating enforcement in cases tolled
on account of denial of access (e.g., Nos, 27, 28, and 30). the RD stated that
delays were substantially attributable to the Region's efforts to comply with
OCR's authority to initiate enforcement in denial of access cases. (V-RD-6)
The RD pointed out that in each of the cases, tol'ing was initiated because of
a recipient's refusal to grant access to information regarding jurisdiction and
substantive issues. (V-RD-7)

The RD stated that "under the Adams order and the IPM, however, a recipient's
refusal to provide access is not a sufficient basis, standing alone, for referral
for and initiation of enforcement." (V-10-8) The RD stated that the *demi
order requires, as a qualification, upon OCR's enforcement authority, that the

information sought be necessary" and that the failure to acquire the information
prevents an investigation from going forward. The RD stated that he and his
Chief Attorney interpret Adams and § 11-2-2.142 of the IPM as requiring OCR to
exhaust all alternative sources of information and conclude that the information
sought from the recipient is not available from any other source before it may
initiate enforcement. (V-RD-9) The RD then described in detail the efforts of
Regional staff to obtain information from other sources which the recipients in
Case Nos. 27, 28, and 29 had refused to provide. With reference to Case No.
28, the effort took nearly 3 months.

Throughout his response, the RD identified steps he is taking to improve record-
keeping and monitor case management generally.

Region VI

The team reviewed 54 case files.

Nineteen case files were reviewed in the acknowledgment subject area. The file
of an additional case which had been identified for review in this area could
not be located. No evidence of discrepancies that would raise concerns about
compliance with the Adams order was found in 17 of the cases. As no logs or
other records of clearance of LOFs were maintained by the Region, this conclusion
is based on the dates of the letters in the files and the sign-off dates on the
file copies. However, in two cases, there were no file copy sign-offs, and in
four cases, the sign-offs were undated.

In one case (Case No. 34), the letter issued to the complainant on the
acknowledgment due date was a letter forwarding a complaint withdrawal form,
and in another case (Case No. 42), the letter issued to the complainant on the

2 ,1
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acknowledgment due date was a notice that OCR was reviewing the case to
ascertain whether it should be referred to EEOC. Neither of these letter;

contained the required elements of an acknowledgment letter.

The team reviewed 26 cases in the LOF subject area, ont of which originally
had been selected for review in another subject area, the files of two other
cases identified for review in this area could not be located. In eight of

these cases, no discrepancies indicative of backdating were found. In five of

the cases, one discrepancy was 'mind. The discrepancies identified in these
cases involved a sign-off dated subsequent to the date of the LOF (Case No. 13).
dates of attorney sign-offs changed from dates subsequent to the dates LOF5
were issued to the LOF issuance dates (Case Nos. 3 and 17). the date of an LOF
to a complainant changed from a date subsequent to the date the LOF was due to

the Adams due date (Case No. 19), and an indication in Attorneys Staff records
that an LOF was cleared subsequent to its issuance date (Case No. 6). (VI-3)

In 13 additional cases, two or more indications of possible inaccurate dating

were found. In eight of these cases (Case Nos. 4, 5, 12. 18, 21, 22, 24.
and 48), either the Attorneys Staff log or a file memorandum from the attorney
indicates LOF approval after the date the LOF was due and dated, and the date
of at least one sign-off on an LOF file copy is after the date the LOF was due

and dated. In the remaining five tases (Case Nos. 7, 15. 20, 23, and 25). more
than one discrepancy was noted based on records maintained or generated either
by the Attorneys Staff or a Program Division. However, none of these cases

demonstrated sign-offs on LOF file copies after the LOF issuance date.

(VI - 3, 4)

Fourteen cases were reviewed with respect to tolling of Adams time frames, all

were tolled due to witness unavailability. With the exception of a few cases

whe-e tolling was approved by a Division Director or the Deputy RD, the files
did not reflect supervisory approval of tolling; in no case was telling

approved by an attorney. In all 14 cases, the file did not support the

tolling start date and/or the tolling end date. Some files (Case Nos. 29 and 44)

contained no explanation as to the identity of the unavailable witness. Others

(Case Nos. 14. 22, 50. 51, and 53) identified the witness and the date the
witness would first be unavailable, but the tolling started well before that

date. Some files ;Case Nos. 14, 22, 46-48, and 50-54) identified the witness

and the date the witness was expected to become available but tolling did not
end until several months after that date in most cases. A number of these

files contained indications that the cases remained on tolling status because
of jurisdiction questions raised by Pickens. Two cases were tolled because the

recipients requested that OCR postpone its on-site visit. Anetper was tolled

because the complainant was considering adding more allegations. (VI-6, 7)

'In the Matter of Pickens County School District, No. 84-IV-11 (October 28.

1983) In Pickens. the-Reviewing Authority applied the holding of the Supreme

Court in 6.6WCity to elementary and secondary education programs. The

Reviewing Authority held that receipt of funds under the Education Consolidation
and Improvement Act provides the Department of Education with jurisdiction in
programs assisted by those funds, rather than in the entire elementary and
secondary education program operated by the school district.
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Regional Director's Comments'

With respect to acknowledgment letters, the RD commented on the two Cases for
which the team had found that the letters issued on the acknowledgment due
dates did not constitute acknowledgment letters. Regarding Case No. 34, the RD
responded that 1 week after the complaint was received, the complainant advised
OCR that he wished to withdraw his complaint. The Region therefore issued a
letter forwarding complaint withdrawal forms. The RD stated that use of this
letter to acknowledge the complaint was improper and also noted that the
complaint was improperly closed before receipt the withdrawal forms. With
respect to the other case (Case No. 42), the RD stated that the letter notifying
the complainant that the case was being reviewed to ascertain whether it should
be referred to EEOC was sent rather than the standard acknowledgment letter,
t.cause it was obv4lus to PRMS staff that the complaint would be referred to
EEOC as soon as it was reviewed by the attorney who served as EEOC liaison.

The RD offered specific explanations for discrepancies relating to issuance of
LOFs in 10 of the 18 cases where such discrepancies were noted by the team.
Discrepancies noted in attorney logs and/or sign-offs with respect to Case
Nos. 6, 20, 21, 23, 24, and 48 were explained by the RD as resulting from
pre-LOF informal clearance or post-LOF sign-off. The RD explained that the
Attorney Staff records are designed to determine the date that documents are
transmitted and not to Show the date documents are approved, The RD stated
with respect to these cases that the attorney orally approved each LOF before
the Adams due date with the understanding that written comments and approval
would be transmitted at a later date. The LDFs were then issued and the written
attorney comments were transmitted to the Program Divisions after the dates of
LOF issuance. In some instances, staff members who had orally approved the
LOFs were absent on the dates that they were actually issued, they signed the
file copies of the LOFs after the LOF issuance dates. In Case No. 3, the EOS
and attorney were absent when the LOF was issued, and both signed off on the
file copy on a later date, after dating the file copies with the date they
actually signed off, they modified the dates to reflect the date they had
actually approved the LOF.

The RD explained a sign-off discrepancy relating to one case (Case No. 17) as
an inadvertent error by a staff member in dating a file copy sign-off, when the
staff member noted the error, it was corrected. Staff error was also the
explanation offered for the changed date on the file copy of an LOF to a
complainant (Case No. 19), With respect to two cases where the Deputy Regional
Director's sign-offs on the LOFs were dated after the LCF issuance dates
(Case Nos. 13 and 48), the RD explained that the Deputy reviewed these cases
several days after th LOFs had heen issued as part of a Regional post-closure
quality assurance process.

No explanation was provided for eight cases (Case Nos, 4, 5, 7, 12, 15, 18, 22,
and 25) for which the team had identified more than one discrepancy. The RD
stated that he was "unable to reconstruct events adequately for eight of the
identified cases to determine the reasons for the facial discrepancies.' Instead.
he provided a general explanation of policies and practices relating to adherence
to the Adams order. He stated that staff submit with every LOF for his signature
a notation of the Adams due date, and, as he recalls, this has consistently

2 3
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been the same date as the date of transmission. He stated that he has therefore

"never had any reason to question the integrity of the Adams dates as reported

to me or to compare them with ACIMS records.' He also stated that he has
consistently instructed his staff to maintain the integrity of adherence to

Adams due dates and ACIMS reporting. (VI-RD-1).

The RD provided specific responses with respect to the team's comments regarding
many of the 14 cases reviewed by the team for adherence to the tolling p.ovisions
of the Adams order. The RD provided an explanation for the tolling of one case
(Case N57-57) beyond the period the witness was originally expected to be absent,
indicating that the witness was transient and not available for an interview

for an extended period of time. With respect to other cases, the RD stated

that problems noted by the team generally resulted from misconceptions by staff
as to when tolling should be initiated and when it should be ended. In one

case (Case No. 14), the RD noted that the case had been tolled as of the date
the Region was notified that the witness would lax-ome unavailable rather than
the date that the witness actually became unavailable. The RD stated that this

resulted from a misunderstanding by staff as to when tolling should be started.

With respect to a number of cases (Case Nos. 14, 29, 44-47, 49-51, 53, and Se),
the RD noted that cases had remained on tolled status beyond the period of the
witnesses' unavailability due to a misconception by staff that once a case had
been tolled for witness unavailability, it should remain tolled until the

on-site began. According to the RD, a number of cases originally tolled for
witness unavailability remained on tolled status due to jurisdiction problems
resulting from the Pickens decision or other policy and legal considerations

(Case Nos. 14, 44, 137777 and 49-51). The RD stated that since it had been the

usual practice in the Region to begin the on-site the first day that the witness
becomes available, in many cases the tolling end date and the date of the

on-site have been the same. He stated that the relationship between these two
dates evolved into a misconception by staff that the tolling should not be

ended until the on-site started (VI-R0-2).

Region VII

The team reviewed 48 case files.

Six case files were reviewed with respect to the acknowledgment subject area,
one of which had been added by the team to the original sample. No discrepancies

were noted with respect to five of these cases. In ore case (Case No. 30), the

letter sent to the complainant states that there is a jurisdictional problem
but does not contain the components of an acknowledgment letter; no notification
letter to the recipient is contained in the case file.

The team reviewed 36 cases with respect to 10Fs, noting no discrepancies with

respect to 17 of the cases. In three instances (Case Nos. 2, 33, and 36), the

team could not locate a copy of the LOF in the file provided for review. In

Case No. 36, the LOF is dated on a Sunday, and a memorandum approving the
findings, with revisions, is dated 2 days after the date of the LOF. The

memorandum contains a footnote stating that the Chief Attorney had approved the

LOF on the Friday before the cue date, with revisions. The corrective action

plan forming the basis for the closure is date-stamped as having been received
the day after the date of the LOF, however, this date has been changed to the

Friday before the LOF date.

24
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Three cases (Case Nos. 32, 34, and 35) have dates of final revisions by typists
which are 1 day after the dates of the LOFs. In Case No. 35. a sign-off by the
RD's secretary is dated 1 day after the date of the LOF. An LOF to a complainant
regarding nine related cases (Case Nos. 7-15) and three of the recipient LOFs
pertaining to this group of cases contain a sign-off dated 1 day after the date
of the LOF, as do the LOFs in two additional cases (Case Nos. 17 and 30). On the
file copy the LOF in one cake (Case No. 27), all sign-offs are dated 1 day
after the date of the LOF. In one case (Case No. 25), the date of an attorney's
sign-off appears to have been changed from a date after that of the LOF to the
date of the LOF.

Eight cases were reviewed with respect to tolling. Five were tolled due to
pending litigation with approval of the Acting Assistant Secretary, in one case
(Case No. 44), tolling continued for approximately 3 weeks after the Region
became aware of closure of the litigation. One case was tolled for denial of
access. Two cases were tolled for witness unavailability. One of these cases
(Case No. 46) was tolled during an on-site when the recipient did not make
certain witnesses available, and tolling was ended on the second day of inter-
viewing of these witnesses. The file of the other case (Case No. 47) did not
Contain documentation of the reasons for tolling. The files did not reflect a
regional procedure for supervisory or attorney review of tolling.

Acting Regional Director's Comments.

With respect to the issuance of acknowledgment letters, the ARD commented on
the team's discussion relating to Case No. 30. The ARD stated that until the
recipient sent information about Federal financial assistance received by the
program which was the subject of the complaint, the Region believed the complaint
would be closed due to lack of jurisdiction and therefore sent only a short
acknowledgment letter explaining that jurisdiction could not be immediately
established. The recipient was contacted by telephone regarding information
needu to determine jurisdiction and was later sent a written data request.
(V'1410-5. 6)

Regarding the absence of LOFs in the case files of three cases (Case Nos. 2, 33,
and 36) the ARD stated that the LOF in Case No. 2 was in fact in one of the
three files related to this investigation but that this file was not reviewed
b' tne team. The ARO said that LOFs for the other two cases were absent from
tie files as a result of administrative oversight, but copies of the LOFs were

the Region's reading files. With respect to Case No. 36, the ARD stated
chat the corrective action plan had been picked up by a staff member on the
Friday before the Adams due date and the contents of the plan had been read over
the telephone to sTi77members in the office. When the staff member arrived
in the office the following Monday, the plan was date-stamped as of that date.
However, the Region subsequently determined that since the corrective action
plan had actually been received by a staff member the previous Friday, the
receipt date should be changed to that date. (VII -RD -1, 4, 5)

The ARO assumed her position on March 17, 1986.

2i
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With respect to indications by typists that LOF5 in Case Nos. 32, 34, and 35
had been finally revised 1 day after the dates of the LOF5, the ARD stated that
the only explanatior which could be offered was that tht typists entered the

incorrect date. The instance where the RD's secretary dated the sign-off of
one of these letters 1 day after the date of the LOF (Case No. 35) was also

believed to be an error. (VII-RD-2)

With respect to the complainant's LOF in Case Nos. 7-15. the ARD stated that
the sign-off by the Division Director 1 day after the date of the letter is

attributable to error. The ARD noted that although the team found that three
of the nine recipient letters show a sign-off 1 day after the date of the LOF,

in fact only one of the recipient LOF5 shows such a discrepancy. With respect

to sign-off discrepancies noted by the team with respect to three additional
cases (Case Nos. 17, 25, and 30). the ARD stated that these dates were apparently

errors. No explanation was provided for the instance in which all sign-offs
were dated suosequent to the date on the LOF (Case No. 27), although the Region
noted that the corrective action plan on which closure was based had been read
to OCR by the recipient over the telephone before the LOF due date, and a
decision had been made to close the case before receiving the written plan.

(VII-RD-2-4)

With respect to one of the cases tolled due to pending litigation (Case No. 44),
the ARD indicated that the tolling had not ended on the date reported by the

team bin was still in effect when the team reviewed the file. The ARD stated

that the extended tolling was incorrect and that the correct tolling start and

end dates have been entered into ACIMS. The ARO also noted that the tolling

end date for one of the cases tolled for witness unavailability (Case No. 46)
ended 1 day later than was appropriate.

With regard to the other case tolled for witness unavailability (Case No. 47)
the ARD stated that a second file pertaiding to the case contained a memorandum
requesting tolling because a witness would be on sabbatical for an extended
period and tolling due to denial of access, and that the tolling was approved

by the RD. With respect to the team's comments that the Region continued to
conduct investigative activities during the pendency of the toll, the ARD

stated that "in an effort to meet the Adams time frames, all investigative

activities that could be were completed during the toll. "' After the witness

was interviewed, the toll continued for another month due to a denial of access

issue. (VII-RD-8)

The Adams order permits tolling of time frames when, because.of the extended

absence of witness, OCR ". . . is unable to complete the investigation or

negotiation within the timeframes . . . A footnote to a March 7, 1984,

memorandum from the former Assistant Secretary to Regional Directors interprets

this provision as follows ". . . a case can be tolled ar witness unavailability

if the remaining component of an investigation is obtaining testimony from a
material witness or if negotiations are dependent on the testimony of such a

witness. A case cannot be tolled because a witness is unavailable for questioning
on one aspect of investigation or negotiation, if the investigation or negotiation

can proceed in other areas." (See above at 5 and 6)
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Region VIII

The team reviewed 17 case, in the LOF subject area. No cases were reviewed
with respect to acknowledgment or tolling.

No discrepancies were noted by the team with respect to five cases.

The team reviewed eleven interscholastic athletics cases filed by a single
complainant which all had the same Adams due date. A common discrepancy was
noted with respect to ten of these cases (Case Nos. 2-6 and 8-12). In each
case, OCR was engaged in negotiations with the recipient before the Adams due
date. On the Adams due date, the Region closed each case. In eightWI-hese
cases, the file contained a closure letter to the recipient which was issued on
the Adams due date. In two of the cases, this letter referred to either a
written or oral commitment by the recipient as forming the basis of the closure.
In the remaining six cases, the letter did not reflect that a commitment had
been made to the Region. Formal letters of findings in these ten cases were
issued 8 to 15 days after the Adams LOF due date.

A discrepancy also we; noted in the remaining interscholastic athletics case
(Case No. 7), in which a finding of compliance was made. According to ACIMS,
the LOF was issued on th- urns due date. The file copies show sign-offs by
three staff members vhich e originally dated 3 days after the Adams due date
but were changed to the Adorns due date; one sign-off is dated 3 days after the
Adams due date. The datTlira record of a telephone contact with the complainant
regarding adverse findings has been changed from 1 day after the Adams due date
to the Adams due date.

In another case (Case No. 17), all sign-offs on the LOF are consistent with the
date on the LOF and the date entered into ACIMS. The LOF references a corrective
action plan submitted by the recipient. The plan is dated 1 day before the
Adams due date and is entered in the correspondence log as having been received
on that date; it is entered in this log out of sequence, between entries for
correspondence received one and 2 days after the Adams due date. The file copy
of the LOF indicates it was typed 1 day after thi-Wilis due date. The letter
was signed by a Division Director as Acting RegioniTUrrector.

Regional Director's Comments:

The RD stated that the 11 interscholastic athletic cases presented a monumental
task for the Region. The Region was short two EOSs due to their detail to
Region IV and had only two secretaries available for typing the Investigative
Reports, pre-LOF negotiation letters, and LOFs. The RD stated that the 'Adams
Order requires that a determination of compliance or non-compliance shoulT---
be made in writing within 105 days of receipt of a complete cc plaint. In

these eleven cases, a determination of non-compliance was made for ten of the
districts before the 105th day (November 12, 1985) and each district was noti-
fied both orally and in writing of OCR's findings. Though these initial non-
compliance letters were not the formal LOF, they were written to advise the
districts of their non-compliance in an attempt to achieve a corrective action
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commitment prior to the 105 day time frame. All of the districts found in

non-compliance orally committed to some sort of corrective action prior to
November 12, 1985. Because of the short time span from oral commitment, to
written notice by OCR and the written commitment by the Districts, the formal
LOFs could not be processed and mailed by November 12, 1985.* (V111-RD-1)*

With respect to the athletics case in whi:h compliance was found (Case Mo. 7),
the RD stated that the LOF was not mailed on the Adams due date as reported in

ACIMS. The RD stated that the attorney r,talls sliTiTrig off on the LOF 3 days

after the Adams due date and the date of his sign-off has been changed rithout
his approviTT-The date of the RD's sign-off has been inserted by the former
Division Director. The RD stated that a former secretary has stated that she
was told by the former Division Director to date the J.S. Postal Service Return
Request Receipt the date of the Adams due date rather than the actual date the
LOF was mailed, which was 3 days ?ter the Adams due date. Also, according to

the RD. the telephone call to the complainant to provide adverse findings
actually occurred the day after the Adams due date.

With respect to the final case in which a discrepancy was noted (Case No. 17),
the RD stated that the corrective action plan was picked up from the recipient
by a staff member before the !..:aims due date; the LOF had been submitted to the

attorney for review 1 days earlier and was held up only because the

Region was awaiting the corrective action plan. The secretary who typed the

letter stated that she could have made an error on the date indicated on the

file copy as the date the LOF was typed. Since the RD was not in the Region

when this LOF was issued, he is not certain why the Division Director signed
for the ARD but speculates the ARD must have been out of the office or have

gone home when the LOF was mailed. Tne RD stated that he is certain the EOS,

branch chief,and attorney assigned to this case would not have backdated the

LOF under any circumstances.

Region IX

The tea- reviewed 87 cases.

Twenty-nine cases were reviewed in the acknowledgment subject area, the file of

another case included in the sample could not be located. With the exception

of four cases, file copy clearances and attorney records did not evidence

attorney .eview of acknowledgment letters. Discrepancies were noted with

*The 1977 Adams order, at Paragraph 15 (b) (1). requires OCR to make a
written determination as to whether a violation has occurred within 105 days of

receipt of a complete complaint. At Paragraph 11, the order states that once

OCR determines whether a violation has occurred, OCR must notify the complainant

and recipient through a Letter of Findings. The LOF must address all allegations

and issues raised by the complainant and during the investigation and must set
out OCR's conclusions regarding each allegation and issue, supported by an

explanation or analysis of the relevant information on welch the conclusions

are baSed. Section 11, 6.1 of the 1PM states that the LOFs must be issued

within the'105-day time frames.

2 (Th
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respect to acknowledgment letters issued in three cases. In Case No. 5. clear-
ances are dated 1 day after the date of the letter. Since the date of the
letter is 1 day before the Adams due date, however. this discrepancy has no
effect on compliance with tWiTaams time frames fu this case. In Case No. 12,
an attorney's file copy sign-cif-Fri dated 4 days after the date of the letter,
and in Case No. 18, the Division Director's file copy sign-off is dated 2 days
after .4e date of the letter. The dates of the acknowledgment letters in these
two cases are the same as their Adams acknowledgment due dates.

In one case (Case No. 2), the receipt date recorded in ACIMS is 15 days before
ne receipt date recorded in the PRMS log. In another case (Case No. 13), the
:omoletion date recorded in ACIMS is 15 days after the information needed to
complete the complaint was received.

The team reviewed 20 cases with respect to issuance of LOFs. Two additional
cases included in the sample were not reviewed; the team omitted one case from
the review, and the file of the other case could not be located.

Discrepancies relating to clearances recorded in attorney records and/or file
copy sign-offs W noted in seven cases. In Case Nos. 69, 70, 78, 80, 84, 85.
and 87, dile or more file copy sign-offs (including that of the ARD in five of
the cases) are dated after the date of the LOF. In two of these cases (Case
Nos. 69 and 87), attorney records Andicated clearance one or 2 days subsequent
to the LOF issuance date; in Case No. 80. a clearance date 2 days later than
the LOF issuance date has been crossed out of the attorney log and replaced
with a date which is the same as the LOF date.

Discrepancies also were noted in two other cases. ACIMS indicates that the
LOFs in both cases (Case Nos. 34 and 77) were issued on their Adams LOF due
dates. Based on review of the copies of LOFs contained in the case files, the
recidient's OF in Case No. 34 and the complainant's LOF in Case No. 77 were
issued on their Adams due dates. However, the complainant's LOF in Case No. 34
and the recipienrirOF in Case No. 77 were issued 6 days after their Adams LOF
due dates.

The team reviewed 54 cases with respect to application of the tolling provisions
of the Adams order. These included 40 cases included in the LOF sample and
14 cases included in the sample for other subject areas.

Of the 54 cases, 53 had been tolled due to witness unavailability. The remaining
case was tolled due to court order, with the approval of the Acting Assistant
Secretary. Ten cf the 53 cases were tolled twice, and 5 were tolled 3 times.
:ne files of some of these cases showed approval by a Division Director or the
ARO; 21 case files contained no documents explaining the tollinl or seeking
Supervisory approval for tolling. In no instance was tolling approved by an
attorney.

Some of the instances of tolling were due to the absence of specific witnesses.
the identity of 4/0M can be ascertained from the case files. In some instances,
however, the reasons for the length of tolling cannot be ascertained. Case
No. 31 was tolled twice, apparently due to the fact that the Special Education
Director was on vacation during August 1984 and July 1985, however, each instance

2 9
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of tolling lasted approximately 10 months (August 1, 1984 - June 4, 1985, and
July 10, 1985 - May 12, 1986). In Case No. 43, the Region tolled the case for
8 months due to the absence of three handicapped individuals allegedly denied

services. These individuals are not listed in the Investigative Plan, and the
file contains no information explaining attempts to locate them or indicating
that they were ever interviewed.

Several cases were tolled due to the absence of a recipient's attorney. For

example, Case No. 58 was tolled for 3 months due to the inability of the recipi-
ent's attorney to review the response to OCR's data request. However, the
recipient provided the requested information while tne toll was in effect. A

number of cases were tolled due to delay by the recipient in responding to a
data request or in meeting with OCR for pre-LOF negotiations (Case Nos. 16, 20,

28, 29, 32, and 71). In Case No. 32, for example, during a meeting in June 1985,
the recipient advised the Region that it was unable to provide additioral docu-
ments until the Superintendent returned from vacation, the case was tolled for
1 year, from May 28, 1985, until May 30. 1986.

Several cases were tolled due to absence of the complainant (Case Nos. 52, $3,

59, and 60). Case No. 52 ion tolled for a month and a half because the
complainant failed to respond to a message that the Region had called to discuss
preliminary adverse findings. Cage No. 59 was tolled for 2 months because the

complainant had temporarily left the state. During the period of tolling, the

Region telephoned the complainant to advise her that the case would be tolled
until she returned to California.

A large number of cases were tolled for witness unavailability due to recipients'
summer or winter recess. When this Occurred, the period of tolling often con-

tinued beyond the normal period of such recesses. For example, in Case No. 14,

the complainant was advised that the case would be tolled due to the holidays,
this toll lasted from January 21, 1986, until May 1, 1986. Case No. 25 was

also tolled for winter recess: this toll lasted from December 15, 1985, until
April 17, 1986, during which time the recipient provided data requested by the

Region. Case No. 34, tolled due to summer recess on June 13, 1985, remained in
tolled status for 11 months, until May 15, 1986. Similarl Y, Case No. 35 was

tolled on June 17, 1985, for summer recess and remained tolled for II months,

until May 23, 1986. Durl'g the period of the toll, the Region discussed the

case with the recipient, advised the complainant that the Region had taken some
steps to resolve the complaint, and placed the case on the Enforcement Activities

Report.

The Region continued to process many cases while they were tollpd for witness
unavailability (Case Nos. 29, 32, 33, 35, 37-39, 41, 43-45, 47-50. 53. 58-61,

65-67, 69, 71, 76, and 86). In Case No. 36, for example, the Region tolled the
case from September 23, 1985, until May 5, 1986. During the period of the toll,

the Region received the requested information, conducted interviews, and issued
an LOF to the complainant. the LOF to the recipient was issued 1 day after the

toll ended. in Case No. 41, the LOFs were issued 1 day after the 4 month toll
ended, and in Case No. 44, the Investigative Report was transmitted to the
Attorneys Staff for review during the period of the toll.

220
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Acting Regional Director's Comments.

The ARD stated that due to limited legal staff resources, attorneys have been
unable to review all of the acknowledgment letters developed by PRINS. He

offered explanations for the three cases in which sign-off discrepancies were
found. The ARD stated that the acknowledgment letter in Case No.-5 was
incorrectly date stamped; although the date stamped on the letter indicated it
was mailed 1 day before the Adams acknowledgment due date, the letter was in
fact mailed on the Adams due date as indicated by the date of the sign-off.
With respect to Casi-R67 12, the ARD stated that although rRMS had conferred
with legal staff regarding the acknowledgment letter, it was initially agreed
that attorney sign-off was not required. Subsequent to the issuance of the
acknowledgment letter, the Region determined that the attorney who had reviewed
it should sign off as there was no other indication of attorney clearance in
the file. The ARD said that the team misread the date of the Division Director's
sign-off on the acknowledgment letter in Case No. 18. He said that the date of
the sign-off was the same as the date of the letter. (IX-RD-1. 2)

The ARD said that the receipt date recorded in ACIMS for Case No. 2 was incorrect.
In fact, the complaint was received 15 days later than was indicated by the -ACIMS
entry. The ARD disagreed with the team's statement regarding Case No. 13, indi-
cating that the completion date recorded in ACIMS is the same as the date the
material needed to complete the complaint was received. (IX-RD-2)

With respect to the seven cases (Case Nos. 69, 70, 78, 80, 84, 85, and 87) where
the review team found that some of the dated clearance signatures on the file
copies reflected a later date than the dates stamped on the LOFs, the ARD
stated. "I reviewed these seven case files and determined that there was a
practice adopted by the Elementary and Secondary Education Division which

accounted for the discrepancy in dates for these cases. This date stamping
practice was established pursuant to the mistaken belief that the date stamp
reflected the date when an LOF was typed and ready for issuance. I became
aware of this practice by a recent Regional Quality Assurance Review and on
September 12, 1986 instructed the Division Director, in writing, to take steps
to ensure that this, under no circumstance reoccur.'

The ARD also commented with respect to Casi Nos. 34 and 77, where the team
found that one of the LOfs in each case was issued 6 days after the LOF due
date (and the LOF issuance date recorded in ACIMS). He stated: This practice
of issuing two LOFs existed only in the Elementary and Secondary Education
Division. I directed the Division Director to take steps to ensure that issuance
of letters of fi',dings to the complainant and the recipient occur on the same
date." (TX-RD-0

With respect to tolling, the ARD responded to some of the comments of the team
relating to specific cases. With respect to the team's comment that the files
of 21 of the cases contained no documentation of supervisory approval or an
explanation of the toll, he stated that his review of these files indicated
that in some of them, an explanation of the toll was made and supervisory
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approval occurred (Case Nos. 34-36, 39, 45, 46, 67, and 76), however due to
clerical error, the forms containing this information were not included in the

files. The ARD stated that steps are being taken to ensure all files contain
documentation and that he has issued a memorandum requiring supervisory approval

of all toUl. With respect to three cases (Case Nos. 54 - 56) cited for failure

to identify the key witnesses or the information they were to provide, he also

noted that the Investigative Plan generally identified the witnesses but did

not specify their names or the information they would provide. He stated that

in the future, such information would be included in Investigative Plans.

(IX-RD-2)

respect to the team's comments regarding cases tolled due to the absence

of complainants, the ARD stated that he believes tolling in Case No. 59 was

justified. Although the Region was able to contact the complainant, who was
out of the state, by telephone, an interview was not practical because she did

not have with her supporting documentation and notes to which she needed to

refer.

The ARD noted that the team had identified numerous instar:.es in which the

length of toll was imnroper. He categorized these as cas s where the toll

continued beyond the period of witness unavailability (Ct.e Nos. 31, 32, 58,

and 71), where the toll continued beyond the traditional periods for summer and

winter recesses (Case Nos. 14, 25, 34, and 35), and where tolls continued for

extended periods of time (e.g., Case Nos. 32, 33, and 4:1. The ARD stated.

"My review of these cases shows that with few exceptions the original toll was

correctly imposed. However office procedures did not provide for adequate

monitoring of these cases to ensure that they would come off interrupt status

in a timely fashion. The Region is now fully aware of this problem and is

taking steps to ensure that the situation does not reoccur. Monitoring of

tolled cases will take place continuously and at all supervisory levels."

(IX-RD-3)

The ARD also discussed the team's comments relating to the continued

processing of cases during periods of tolling. He stated that one case noted

by the team (Case No. 29) was in fact taken off tolling status in a timely

manner but the file did not reflect this. With respect to Case Nos. 65 and

66, he stated that the only activities which occurred were telephone calls to

ascertain whether key recipient staff remained unavailable. The ARD further

stated "Nevertheless, there were instances in which cases were processed

during the tolling period. While in no way minimizing the need for corrective

action in this area, which is now being taken, it is my feeling that a liberal

interpretation of what constitutes 'case processing' is in order. The Adams

order provides that a case may be tolled for witness unavailability if the

absence of a witness prevents OCP from completing an investigation. However,

to my knowledge it does not prohibit case processing of any kind during the

toll. I think it not unreasonable that some administrative processing (e.g.,

preliminary work on portions of an Investigative Report, typing of summaries

of interviews already conducted) could occur within the terms of the Adams

order." (IX-RD-3)
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Region X

The team reviewed 34 cases.

In the subject area of acknowledgment, the team reviewed six cases, three of
which were added to the original sample by the team. In each case, the dates
of the acknowledgment letters were consistent with ACIMS data, and clearances
reflected in the attorney logs and on the file copies of the letters were on or
before the Adams acknowledgment due dates.

Five of the six complaints were determined to be incomplete on receipt. Four
of these complaints (Case Nos. 1. 4, 21, and 22) were filed on the official OCR
complaint form. In one case (Case No. 2), the Region advised the complainant
that the complaint was incomplete but did not specifically advise what further
information was needed to complete the complaint. In all five cases, regional
staff acted promptly to advise the complainant that additional information was
necessary, and four of the five were completed within 16 days of receipt.

The team reviewed 20 cases in the subject area of LOFs. No discrepancies were
noted with respect to 12 of these cases. In eight cases, discrepancies were
noted by the team. The file copies of four cases (Case Nos. 22, 23, 24, and 36)
reflected at least one sign-off dated after the date of the LOF, and the attorney
log indicated that the LOF in each,of these cases was cleared 1 day after the
date of the LOF. The file copies of the LOFs to the recipients and complainants
in one of these cases (Case No. 22) were dated 1 day after the LOP issuance date
as reflected in ACIMS although the photocopy of the signed LOFs in the file were
dated co-Ostehtly with the issuance date reflected in ACIMS. The sign-offs on
the LO's in three other cases (Case Nos. 20, 21, and 27) were all on or before
the daies of the LOFs, but the attorney log showed that these LOFs were cleared
after their issuance dates. Also, in Case No. 28, both the file copy and
photocopy of the LOF to the recipient were dated 1 day after the LOF issuance '

date recorded in ACIMS as was the photocopy of the LOF to the complainant in
Case No. 21.

Sixteen cases were reviewed with respect to tolling; eight of these cases had
been tolled more than once. In all tolls, the ACIMS printout carried the code
number "1" indicating that the toll had been initiated on account of "witness
unavailability caused by extended absence." However, file documentation in one
case (Case No. 7) showed that one of the tolls had been initiated due to pending
litigation with the approval of the Acting Assistant Secretary. In 12 of the
cases, it appears that the cases were tolled when the Region experienced some
delay in provision of information or arranging of interviews by the recipient
(Case Nos. 3, 4, 6-8, 11, 12, 14-18). In some cases, the file identified a
particular person whom OCR had sought to interview but who was unaJailable;
file documentation did not always explain why the absence of the witness made
it impossible for OCR to proceed with the investigation (Case Nos. 4 and 15).
Several tolls were initiated during pre-LOF negotiations because the recipient
needed time to evaluate proposed compliance plans (Case Nos. 5, 8, and 10).
Generally, tolls ended promptly when the underlying bases had been addressed or
eliminated, e.g., when OCR received the data that had been delayed, the witnesses
became available, or the corrective action plans had been received.
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Regional Director's Comments.

The RD noted that the team had found no discrepancies relating to acknowledgment

letters. He stated that although the team had cited one instance where the
notice to a complainant that a complaint was incomplete did not specifically
indicate what information was necessary, the team had also noted that the
Region enclosed a complaint form which was promptly completed, resulting in a
determination that the complaint was complete. With respect to determinations

of completeness, the RD did not specifically discuss the other cases reviewed

by the team. However, he described the process by which incom4ng complaints
are evaluated by PRMS, Attorneys Staff, and Compliance Division staff for
completeness and jurisdiction, stating, "I am confident that the Region is
consistently making fair, proper, and legally supportable decisions as to

completeness of complaints." (X-RD-2)

With respect to the discrepancies noted by the team regarding LOFs in eight
cases, the RD first discussed the attorneys log. The RD stated that the log is
used to assess performance of legal staff and to record requests made of legal

staff and the action taken. He said that it is difficult for the attorneys to

maintain the log on a current basis due to lack of clerical support and activi-
ties are not always entered contemporaneously with the action recorded, resulting
in occasional errors. The RD further stated, "I have no reason to doubt that

the logs are generally accurate, bid I cannot assume they are sufficiently
reliable so as to raise serious questions about Adams compliance. This is

particularly true in light of the minimal length-irDem noted in the apparent
discrepancies (i.e., final attorney clearance was recorded just 1 day after the

LOF due date on six cases according to the report.)' (Case Nos. 20, 22, 23,

24, and 36.) With respect to Case No. 27, where the team found an attorney log
entry indicating the LOF was cleared 4 days aster the date on the LOF, the RD
stated that letter referred to by the log entry is a letter to another government

agency forwarding a copy of the LOF for this case. (X-RD-5, 6)

With respect to the four cases with file copy clearances dated after the date
of the LOFs (Cases No. 22, 23, 24, 36), the RD stated that 'the Region did not
maintain a serarate log to reflect the date the LOFs were posted to the mails.
Under the circumstances, it is not possible to accurately reconstruct precisely
where the breakdoPr uLcurred that led to the apparent discrepancies in the

records.' He noted that although the file copy is usually signed off by the
reviewing party at the time the final document is reviewed, on occasion the
reviewer may not sign the file copy until a day or so after the final document

has been approved. The RD said that there may be other explanations for the

apparent discrepancies. He noted that the date stamped on the file copy of the

LOF of Case No. 22 (which was different from the date stamped op the photocopy

of the LOF) was "an apparent mechanical or clerical error." (X -RD -6)

With respect to the two cases having LOFs to the complainant and recipient with
different dates (Case Nos. 21, 28), the RD stated. 'It is the normal practice

in the Region to issue recipient's and complainant's LOF's on the sole date.
However, there may have been some isolated incidents where the practice was not

followed. For example, if the Adams due date was upon us and one letter was

2,`
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prepared and ready to issue. it would certainly be so issued even if typing
corrections or clerical delays necessitated waiting until the next day to issue
tne other letter. This is not he standard practice, nor is it the most desir-
able way to proceed, but under the circumstances there may be no reasonable
alternative. I do not believe such a practice is precluded by either the IPM
or the Adams order. In any event, the length of the discrepancy in each case
cited was just 1 day." (X-6D-6, 7)*

With respect to tolling, the RD noted that the report stated that ACIMS code
"1" was entered for all tolls. He stated that 'Regional staff involved in the
ACIMS reporting process had a misunderstanding about the code numbers that were
to be utilized for case interruption. Staff thought the only available code
for tolling a complaint was Code #1. This admittedly resulted In some clerical
or procedural errors with respect to the information reported on ACIMS."

With respect to the comments in the report regarding tolling under the "witness
unavailability' code because of delays in obtaining information, the RD stated
that in such cases, the investigation was delayed by factors outside OCR's
control. He said that rather than tolling for witness unavailability under
these circumstances. 'the better interpretation would appear to be that such
failures br recipients are more properly associated with the 'denial of access'
tolling category.'" The RD stated that since the IPM does not require documen-
tation of the reasons for tolling, the files do not necessarily fully explain
the reasons that cases were tolled. He stated, *The lack of full documentation
makes it difficult to find fault with my staff on a Substantive level. I

believe they were making good faith efforts to adhere to the language of the
Adams order and OCR policy . . . . The report certainly provides no indicat.on
that tolling was initiated where there was no underlying impediment to case
processing outside OCR's control.'

*The 1977 Adams order at paragraph 15(b)(1) requires OCR to make a written
determination as to whether a violation has occurred within 105 days of receipt
of a complete complaint. At paragraph 11, the 1977 Order states that once DCR
determines whether a violation has occurred, OCR must notify the complainant
and the recipient through a Letter of Findings. OCR has consistently interpreted
these provisions as requiring issuance of the 1.0Fs to both the complainant and
the recipient within the 105-day time frames.

"The RD appears to have interpreted the Adams order to permit tolling under
the denial of access provision whenever there is a delay in obtaining information
which is beyond OCR's control. However, the denial of access provision of the
1983 Adams order permits tolling only when ". . . an institution refuses to
allow vestigation to be conducted, or without good cause refuses to supply
records or other materials which are necessary, meri;1 and relevant and
without which the investigation cannot go forward . . ." (emphasis added).
(IPM 11-2.141, cited above at 6)
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III. ANALYSES' AND CONCLUSIONS

A. Acknowledgment Subject Area

1. das there evidence that regional staff were not accurately recording and
entering into ACIMS the date on which complaints were received by OCR?

In Region 11, of 30 cases selected for review in the acknowledgment subject
area, 28 of the 29 date stamped cases reflected the same receipt date as entered
on the case control forms. Moreover, only one complaint was recorded as being
received more than 10 days after the date on the complaint. This is not unusual
and does not, by itself, create an inference of inaccurate record keeping.

In Region III, 27 of the 28 files examined in the acknowledgement subject area
had complaints dated by the complainant. The receipt dates entered on the case
control forms were generally within a few days of the date on the complaint.
In seven cases, the difference was between 10 days to 2 months. No inferences
can be drawn from this fact alone, since complainants occasionally do not mail
complaints immediately. Moreover, the ARD was able to provide documentation or
otherwise explained six of the seven cases and resolved questions about the
receipt dates of the complaints.

The review report noted that 24 or,ie 27 Region III complaints were date
stamped. The ARD reported that the iew team overlooked a date stamp on
norrespondence in Case No. 25 and that the failure to date stamp Case No. 17
was inadvertent -- it was one of 40 student health insurances cases filed on
the same day. The date stamps in 23 of these 24 cases corresponded to the date
of receipt as entered on the case control form. One file did not have a case
control form.

In Region IV, each of the 19 complaints reviewed in the acknowledgement subject.
area was dated, and in 18 of the 19 cases, the ge number of days difference
between the date of the complaint and the date stamped on the back was within
1 weer. In 17 of ttb 19 cases, the receipt date stamped on the back of the
complaint corresponded to the receipt date entered on the case control form.
However, one case (No. 18) was logged in 69 days after originally received.
The ARD e4lained that this letter was not originally considered a complaint
filed with OCR, but rather a copy of a complaint filed with a State agency.
The Region was incorrect in assigning as the Adams receipt date, the date on
which it concluded that the matter should be mitigated by OCR.

In Region V, 22 of 23 complaints were immedi:Ldly logged in as received. The
differences between the dotes on the complaints and the dates recorded in ACIMS
were minimal. In one case, No. 17, which was a referral from (MRS, the Region
delayed logging the case pending its challenge of the appropriateness of the

Findings made in Region I are not analyzed here, in part because former
Regional officials were not asked by the Acting Assistant Secretary to respond
in writing to the review report. Nevertheless, the report itself contains
analysis. (AppendIA 4 at 8-12)

73-763 0 87 8
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referral. The RD explained that, 'in the absence of an IPM provision on this
matter,' the case was subsequently logged as of the date of the former Assistant
Secretary's memorandum resolving the matter. The IPM provides that complaint
referrals from headquarters should be logged in as of the date of receipt by
the Regional office. (IPM § I-1.31) The IPM does not specifically address what
procedure the Regions should follow when disputing the nature of the referral
itself. Moreover, it should be noted that, subsequently, the Acting Assistant
Secretary agreed that the matter should be referred back to OSERS and the case
was closed administratively. While the matter could have been logged in as of
the date of the original memorandum from the AS, the RD's explanation may be
regarded as acceptable.

Although six complaints were not date-stamped, the case files in all but one
indicate that the complaint was received within I days of the date indicated on
the complaint/form.

In Region VI, in each of the 19 cases reviewed, the receipt date stamped on the
complaint was the same as the receipt date entered into ACIMS. Sixteen of the
complaints were dated by the complainant; with respect to 15 of these complaints,
an average of 5 days elapsed between the date of the complaint and the receipt
date entered into ACIMS. Receipt of the remaining complaint by the Region was
delayed because the complainant mailed it to the Secretary's Office rather than
directly to OCR.

In Region VII, in each of the five cases reviewed in this area, the receipt
date stamped on the complaint was the same as the receipt date entered into
ACIMS. Of the four complaints which were dated by the complainant, two were
received within 8 days after the date of the complaint. The other two dated
complaints were received more than a month after thzir dates, but one of these
complaints was returned to the complainant twice by the post office and was
received by OCR 5 days after the date of the last postmark. The period of time
that elapsed between the date of the other complaint and the date it was received
by OCR does not by itself raise a question as to the accuracy of the receipt
date, as the complainant may have delayed mailing the complaint after having
dated it.

Region VIII was not reviewed in this subject area.

In Region IX, 23 of the 29 cases reviewed in this area were date-stamped. In

each case, the receipt date stamped on the complaint was the same as the receipt
date entered into ACIMS. The remaining six complaints, five of which were
filed by one complainant on the same date, were not date-stamped. One complaint
that was not date-stamped was recorded in an intake log as having been received
15 days after the receipt date recorded in ACIMS. a discrepancy that had no
effect on the Region's compliance with the Adams time frames for this case; the
RD explained that the ACIMS entry was in error. Twenty-two of the complaints
were dated by the complainants, and seventeen of these complaints were received
within 1 week of the date of the complaint. The remaining five complaints were
received between 15 and 33 days after the dates of the complaints. The delay
in receipt of one of these complaints is attributable to the fact that the
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complaint was twice mailed to the wrong address. The periods of time which
elapsed between the dates of the other complaints and the dates they were
received by OCR do not. by themselves, raise a question as to the accuracy of
the receipt dates recorded in ACIMS as the complainants may have delayed mailing
the complaints after dating them.

In Region X, in four e' the six cases reviewed, the eceipt date stamped on tl',e
complaint was the same as the receipt date entered luta ACIMS, in one case, the
ACIMS receipt date was 1 daf before the date-stamped receipt date. and in
another case, the complaint was not date stamped by the Region. Each of the
complaints was dated by the complainant. Three of the complaints were received
by the Region between 4 and 8 days after the dates of the complaints, and one
was received 22 days after the date of the complaint. Two of the complaints
were received more thi 30 days after their dates; however, the delay in receipt
of one of these complaints is attributable to the fact that it was filed with
another agency and was subsequently forwaled to OCR. The periods of time that
elapsei between the dates of the complaints and the receipt dates recorded in
ACIMS do not, by themselves. raise a question as to the accuracy of the receipt
dates recorded in ACIMS, as the complainants may have delayed mailing the
complaints after dating them.

CONCLUSION

With regard to recording the date on which complaints were received, some
occasional minor departures from Out procedures were observed in some Regions.
Examples include failing to date stamp an incoming complaint or failing to

include a copy of the complaint in files of all companion cases. Some question-
able decisions also were observed. Such as considering a complaint as "received"
on the date the region concluded that OCR should investigate the matter instead'
of on the date the letter was recieved. However, these departures from OCR
practice or errors. when they occured were anomalies among the cases examined.
On the whole. Regions accurately recorded the receipt dates of complaints.

2. Was there evidJrice that regional staff were not accurately recording and
entering 'fit° ACIMS the date on which complaints were rendered "complete"'

In Region II, 7 of 30 complaints were incomplete when received. In only one
case (No. 7) was there a discrepancy between the completion date indicated by
the file and that entered into ACIMS. the discrepancy appeared to be an error
on the case control form.

The Regional reviews, as planned. did not include ar examination of complaints
deemed incomplete to determine whether the Regions used appropriate standardS
in making those judgments. See definition of "complete complaint' in Adams
order, ahove at 5. This should be regarded as a separate subject areat--17nce
teams were not instructed to and did not systematically gather information on
this subj0tt area, it is not discusses in this analysis and no conclusions are
drawn about Regional practices. To the extent that any teams made observations
about practices in this subject area, those observations may be found in the
individual Regional reports at Appendices I - X.

22S
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In Region III, 4 of the 28 cases were incomplete upon receipt. Two of these
cases were rendered complete when the complainant provided further information,
The complainants failed to complete the other two cases.

In Region IV, 13 of the 19 cases were regarded as incomplete when received. In

11 of the 13 cases, complainants provided the information, the complaints were
completed, and that fact was accurately recorded. In each of two cases (Nos. 2
and 3), there was an acknowledgment letter and a later letter stating that the
case was incomplete. Moreover, in Case No. 2, the complaint was recorded as
complete more than 3 weeks after the requested information was received. The
ARD explained that Case No. 2 was part of a series of complaints against Georgia
school districts. These complaints were originally determined to be complete,
but the former RD decided to solicit further information from the complainants
and, following receipt of that information, have the Chief Civil Rights Attorney
determine whether the complaints were complete. Apparently, the completion
dates for that series of complaints "were the dates the [Civil Rights Attorney]
determined them to be complete." (IV-RD-3) This is incorrect procedure.
Assuming that the Georgia complaints were incomplete as filed, the completion
date should have been the date the additional information was received, not the
date the Chief Civil Rights attorney determined that the information rendered
the complaint complete. The team report does not specifically identify how
many of the 13 cases deemed to be incomplete were part of the 'series" of
complaints against the Georgia school districts to which the ARD refers.

In Region V. 8 of 23 cases were deemed incomplete when received. In all cases,
a review of the file verifies the actual completion date as the same as recorded
in ACIMS.

In Region VI, the complaints in 3 of the 19 cases reviewed in this area were
incomplete upon receipt. Each of these complaints was completed within 30 days
of receipt of the original complaint. In each instance, the file contained '

evidence that the Region obtained the information required to complete the
complaint on the 'completion date" entered into ACIMS.

In Region VII, the complaints in three of the five cases reviewed were incomplete
upon receipt. Two of the complaints were completed within 45 days after receipt,
and one was completed within 120 days. In each instance, the file contained
evidence that the Region obtained the information required to complete the
complaint on the "completion date" entered into ACIMS.

Region VIII was not reviewed in this subject area.

In Region IX, the complaints in 9 of the 29 cases reviewed in this area were
incomplete upon receipt. Six of these cases were completed within 1 month
after receipt, the remaining were completed between 2 and 7 months after receipt.
In each instance, the file contained evidence that the Region obtained the
information required to complete the complaint on the "completion date" entered
into ACIMS.

In Region X, complaints in five of the six cases reviewed were determined to be

incomplete upon receipt. In each instance, the file contained evidence that
information requested by the Region to complete the complaint was obtained on

2 P1#.
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the "completion date" entered into ALIMS. In four of the five cases, the
complaint was completed within 16 days after its receipt.

CONCLUSION

With regard to accuracy in recording tne dates that complaints were rendered
"complete," a possible error in a series of cases was observed in Region IV.
Otherwise, regions accurately recorded the completion dates of complaints.

3. Was there evidence that acknowledgment letters were mailed after the Adams
due date but backdated so that it would appear that the Adams acknowledgment
time frame had been met?

In Region 11, no available records suggest legal review of the acknowledgment
letters. Moreover, only eight acknowledgment letters had sign-offs by any PRMS
staff. Thus, while no discrepancies were found and all other evidence suggests
that the acknowledgment letters were issued on the due dates as recorded in
ACIMS, it is not possible to substantiate the actual issuance dates by dated

sIgn-offs. The ARD did not explain why the sign-offs were undated.

In Region III. the RD's log shows the approval of the acknowledgment letter-in
Case No. 10 ocurred 1 day after the due date. The ARO explained that the letter
was approved and mailed on the due date, but the log entry made the next day and

incorrectly dated that day. The explanation is reasonable.

In Region IV, 18 of the 19 cases reviewed in Ripon TV had no dates by the
sign-offs by program staff. Attorneys signed off on none. Except in four

cases, the review team found that attorney records showed that attorneys had
approved the acknowledgement letters on or before the date of issuance. The

ARD provided some explanation about attorney review in the four cases. 4owever,

even assuming that attorneys reviewed some of the acknowledgment letters on or '
before the Adams due date, the lack of dated sign-offs on all but one of the

acknowledgmiiiiTetters 4 Impossible to determine whether that program
Staff reviewed and issued the letters on the due date. While there are no

discrepancies with the actual issuance dates entered in AC1MS, the lack of
dates on sign-offs eliminates the possibility of substantiation of the actual

issuance dates of the acknowledgment letters. The ARD did not explain why the

signoffs were undated, but did state that he had issued instructions that this
practice should not occur in the future.

In Region V, attorneys did not review each acknowledgme letter, although the
RD explained that the form for routine letters had been developed with attorney
involvement. All sign-offs were before the acknowledgment due gate.

Review Team 3 observed that Region X employed a rigorous intake process in
reviewing incoming complaints for, among other things, completeness. Four of

the complaints determined to be incomplete were filed on OCR complaint forms.
However, no conclusions about the appropriateness of these determinations are

drawn, based on the scope of the overall review.
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In Region VI, 19 case files were reviewed in this subject area. None of the
information obtained during the review indicated that the acknowledgment letter
in any of these cases had been mailed after its Adams due date and backdated.
At least one file copy sign-off was undated in more tnan half of the acknowledg-
ment letters reviewed. Where sign-offs were dated, however, all_were dated on
or before the dates of the acknowledgment letters.

In Region VII, five case files were reviewed in this subject area. None of the
information obtained during the review indicated that the acknowledgment latter
in any of these cases had been mailed after its Adams due date and backdated.
The file copy of each acknowledoment letter had sign-offs, all of which were
dated on or before the dates of the acknowledgment letters.

Region VIII was not reviewed in this subject area.

In Region IX, 29 cases were reviewed in this subject area. Discrepancies
relating to the dating of acknowedgment letters were noted in three cases, but
in one of these cases the discrepancy had no effect on the Region's compliance
with the Adams acknowledgment due date for the case. The review team found
that one of the sign-offs on each of the other 1..3 letters was dated subsequent
to the Adams due date. The APD stated that the sign-off in one of the letters
was apparently misread by the team-as it is the same as the date of the letter.
In the other zase, the ARD explained that an attorney who had reviewc.i the
acknowledgment letter in draft signed off on the file copy several days after
the letter had been mailed. The ARD's explanations regarding these cases
appear reasonable.

In Region X. six case files were reviewed in this subject area. None of the
information obtained during the review indicated that the acknowledgment
letter in any of these cases had been mailed after its Adams due date and
backdated. In each case, the acknowledgment date report-Kan ACIMS was
supported by attorney records and file copy sign-offs.

CONC,USION

With regard to backdating acknowledgment letters, in some regions (e.g., III)
isolated discrepancies were found. These may be regarded as anomalies among
the cases examined. In other regions (II. IV. and VI), the absence of log
entries or sign-offs on acknowledgm..:t letters made substantiation of the
issuance dates difficult. Mowev.,-, based on the informaticn available, the
ahsence of discrepancies suggests that regions were not backdating acknowledgment
letters.

4. Was there evidence that acknowledgment letters had been issued after the
Adams due date but recorded in ACIMS as having been Issued on the due date?

Although a few anomalies were found in Regions II, III, IV, V, VI, VII. IX, and
X, there was no evidence that a date other than the actual issuance date of
acknowledgement letters was entered into ACIMS. In Region VI, the review team
noted that two of the letters issued did not contain all of the required com-
ponents of an acknowledgment letter, however. In Region VII the review team
noted that one of the letters issued did not contain all of the required
components of an acknowledgment letter, however.

231
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Region VIII was not reviewed in this subject area.

In 1 of 29 cases in Region IX, the acknowledgment date recorded In ACIMS was
1 day after the date on the file copy of the letter. The ARD explained that

the date on the letter was an error. This error had no effect on the Region's
compliance with the Adams acknowledgment due date for the case. In Region X,

in one of six cases,iVTaence in the case file, including the date of the
letter in the file, indicated that the letter was issued before the Adams due
date but the acknowledgment date reported in ACIMS was the same as the Adams

due date. This discrepancy had no effect on the Region's compliance with the
Adams acknowledgment due date for the case, however.

CONCLUSION

Although a few awimalies were 'ound, there was no evidence rogi ins entered a
date other than the :,tual i.suance date Of the acknowledgment letter into
ACIMS.

B. LOF Subject Area

1. Was there evidence that Letters of Findings (LOF) were issued after the
Adams due date but backdated so that it would appear that the Adams LOF time

frame had been met'

In Region II, the LOFs in 41 of 49 files had at least one sign-off. None of

the sign-offs on the LOFs with si,n -offs was dated after the LOF due date as

recorded in ACIMS. Although the team reported that seven of these had no sign
offs, that figure has been revised to eight (Nos. 36, 37. 42, 52. 53, 54, 58,

and 76). While the team report stated that "no major problems" were found in
this Region, LOFs with no staff sigt-offs should be considered problematic.
Moreover, there is no entry in the attorneys log showing clearance of the LOFs

in six of those cases (Nos. 36, 37, 42, 53, 54, and 58). Therefore, there is

no substantiation from those sources that the LOFs actually were issued on the
due date nor can Regional compliance with OCR procedure be demonstrated.
Additionally, the team reports that LOFs in five cases (Noe. 31, 40, 56, 60,

and 62) had sign-offs by only one person acting in several capacities. including
ARO. Such a practice is inconsistent with the purpose of sign-off. The sign-

offs in Case No. 74 were all undated, but the attorneys log shows the LOF

being cleared the day before the due date.

In Region III, 19 case. were reviewed in this subject area. One case file

(No. 42) did not contain an LOF. In another case (No. 46) an entry in tna

typist's log shows the', the LOF was roturned from typing 1 day titer the Aot-,s

LOF due date. As 15 mprittS have passes. the ARD c0..ld only suggest that the

log entry in Case No. 46 is in error. th such circumstances, error may be

regarded as an acceptable explanation for the aiscrepancy.

In Region IV, at least one dating discrepancy was found in 14 of the 32 cases

reviewed in the LOF subject area. In seven of these cases (Nos. 26, 29, 31,

33, 36, 39, aid 47) in which sign-offs on the file copy were dated after the

LOF due date, the ARD stated that he was unable to obtain a "satisfact[oryr
explanation from his staff. The ARD stated that three other cases (Nos. 20.

25, and 46) with post due-date sign-offs were explained as inadvertent, although

2 3 2
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the nature or the mistake is not explained. In two cases (Nos. 42 and 48) the
attorneys records indicate that, following review, the LOF was returned to
staff after the LOF due date (3 days and 1 day, respectively). The ARD stated
that verbal concurrence was obtained from the attorneys before the LOF due date
and the LOF mailed cn that date, However, the attorneys were not able to get
their formal concurrence memoranda typed until after the LOF due date had
passed. The absence of any explanation for dating discrepancies in seven
cases, coupled with the explanation of inadvertance in five cases (Nos. 20,
25, and 46. and as discussed below, Nos, 32 and 38) suggests that some LOFs
may have been issued suhsequent to their LOF due dates and backdated so that it
would appear that the Adams LOF due dates had been met.

In Region V, in 1 case of 38 reviewed (No. 36). the RD's sign-off is 1 day
after the LOF due date. The RD stated bin he gave his verbal approval to the

/eland OCR office to release the LOF on the due date, and it was released on
aat date. However. the RD stated that Cleveland staff incorrectly dated the

RD's approval. In such circumstances, error may be regarded as an acceptable
explanation for the discrepancy. In Case No. 36, two attorneys signed off
2 days after the LOF issuance date but, at the time, indicated that the LOF
had been approved in substance on the LOF due date. This is an example of
post-issuance sign-off of a previously cleared LOF, rather than backdating,

In his memorandum of August 14, 1986 (Appendix V), the RD explained the process
developed to review and approve documents simultaneously in Region V's Cleveland
and Chicago offices when necessary to meet the Adams time frames. That memo-
randum is cited in Team 3's report on Region V to explain this process which
was questioned during a review of the case files themselves. Insofar as the
August 14 memorandum describes how draft LOFs are cleared in two offices in
different cities on the same day, the explanation may be regarded as reasonable,
and accepted on that basis.

The August 14, 1986, memorandum does not specifically address the convention
used when documents are signed by staff in Cleveland 'for' other staff in
Chicago. Section II-6,41 of the IPM requires that case files indicate that the
LOF was "signed by the Regional Director," In the August 14 memorandum. the RD
stated that once he has approved an LDF for release in Cleveland, the Director
of the ESED in Cleveland signs the LOF for the RD." Even if prior apprcval
for this departure from the IPM has not already been obtained from the Acting
Assistant Secretary. given the unique circumstances posed by Region V having
two offices. it is quite likely that su:h practice would be approved. at least
in exigent circumstances. However. the LOFs issued *;130 Cleveland all bore a
facsimile of the RD's signature. Therefore, it is assumed that the Director
of ESED in Cleve ,nd has been signing the RD's name to LOFs issued in Cleveland.
on the authority of the RD. Even with authority, the practice of signing
another person's signature, which appears to have occurred in OCR's Cleveland
office deserves reconsideration. While considering as such, this practice

The Team 3 Report on Region V observes that there was a lack of uniformity
in format (1.e., conve'tion) when staff signed off for other staff, (IV-9-10)
Although the report m itioned this lack of uniformity in the context of the
Cleveland office, 1 3id not specifically highlight the RU's purported signatures
as an observation which. in part, prompted the colum.nt. This may explain why
the RO. in his responsive comments, did not specifically address that issue.
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has not been regarded as a 'discrepancy," as that tern is being used in this
report, since (1) it did not create an inference that an LOF had been backdated,
and (2) there is no guidance in the IPM on the convention governing signing in
the place of other staff.

In Region VI, discrepancies relating to dating of the LOF were noted with
respect to 18 of the 26 cases reviewed. The RD offered explanations for
discrepancies relating to ten of the cases.

Many of the Region VI discrepancies noted were based on entries in the attorneys
log which indicated that the attorneys had received an LOF from the Program
Division or returned an LOF to the Program Division after the date of the LOF.
Such an entry could indicate that the LOF was not issued on the date reported
by the Region, but instead was still being reviewed by the attorneys after that
date. The RD explained that in some instances, draft LOFs were verbally cleared
by attorneys with the understanding that any revisions required by the attorney
would be incorporated into the final LOF. The attorney then transmitted written
comments regarding the LOF to the Program Division at a later date for inclusion
in the case file, and the Division provided a copy of the LOF that had beei
issued to the attorneys; this practice resulted in attorney log entries dated
after the dates of the LOFs. According to the RD, in some of these cases, the
attorney did not sign the file copy of the LOF until after it lad been issued,
resulting in a file copy sign-off dated after the LOF. Attorney log entries
for some of the cases in which such discrepancies were noted contained entries
indicating that a draft of the LOF had been provided to the attorneys before

LOF due date. It is not unreasonele that actions were taken to expedite
tie review process when the Adams LOF hie date was imminent, and the RD's
exilanation may be accepted on that basis.

ihe RD explained discrepancies in a Region VI case where the date of twc sign-
offs was changed from a date after the Adams due date to the Adams due date,
and a case where the date on ore of thi-mri was changed fromrdiy after the
Adams due date to the Adams due date as resulting from staff errors. File
copy sign-offs by the deputy Regional Director in two cases dated 1

days after the dates of the LOFs were explained as resulting from a Regional
procedure then in effect whereby cases were reviewed by the Deputy after
closure to ascertain if they had been processed in accordance with quality
assurance standards. As the review team found the Deputy seldom signed the
file copies of LOFs as part of the LOF clearance process, his sign-off on these
LOFs several days after they were issued may reasonably denote a post-closure
review process.

The RD offered no explanation for eight Region VI cases in whicK more than one
,ating discrepancy was found by the team. He stated that Adams due dates have
been noted on LOFs submitted to him for signature and, since the due dates
indicated by his staff have been the same as the dates upon which he received
the LOFs, he has had no reason to question whether the dates are accurate or
whethe,. LOFs have actually been issued on the dates indicated in ACIMS. In

the absence of any explanation by the RD relating to these cases, and in light
of the fact that more than one dating disrepancy was noted in each case, it
appears that the LOFs in these cases may have been issued subsequent to their
LOF due dates and backdated so that it would appear that the Adams LOF due
dates had been met.
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In Region VII, discrepancies were noted in 17 of the 36 cases reviewed in this
area; in three additional cases, the file contained no copy of the LOF. The
ARO offered an explanation for the discrepancies in each case.

With respect to the absence of LOFs in Region VII case files, the ARD stated
that the LOF for one of the cases was in a case file not reviewed by the team,
and the Region had inadvertently omitted copies of the LOFs from the files of
the other two cases. In only one of these three cases was any other discrepancy
noted. In tnis case, a corrective action plan upon which the LOF had been
based had been date-stamped 3 days after the date of the LOP, but the date was
changed to the LOF due date. The *RD explained that the plan had been picked
up by an EO' and read over the telephone to a staff member on a Friday. The
LOF was then prepared and issued on its due date. When the EOS arrived in the
office the next Monday. the plan was date-stamped as of that date. The Region
subsequer-,y decided it would be more appropriate to date-stamp the plan as of
the date a EOS obtained it, and the date was changed accordingly. The case
file contained a memorandum from the attorneys approving the LOF which pas
dated subsequent to the date of the LOP. However, a footnote to the memorandum
stated that the attorneys had verbally approved the LOF before its issuance.
The footnote to the memorandum and the ARD's explanation for the changed date
on the corrective action plan adequately explain the discrepancies noted in
thi' case.

The discrepancies noted in the other 16 Region VII cases all related to file
copy sign-offs dated after dates of LOFs or indications by typists that LOFs
had begin typed or revised after the dates of the LOFs. The ARD stated that the
discrepancies relating to all of the cases, with one exception, were the results
of staff error. In the remaining case, where all sign-offs were dated 1 day
subsequent to the date of the LOP, the ARD failed to provide an explanation for
the sign-off discrepancy. However, the ARO did comment about a corrective
action plan on which closure had been based that was dated after the date of
the LOF, noting that the Region had discussed the plan with the recipient ove'
the telephone and had decided to close the case on the LOF due date on the
basis of the recipient's oral assurances.

Data upon which to base a conclusion with respect to whether Region VII accu-
rately dated LOFs is somewhat limited. The Region maintained no attorney log.
correspondence log, or other records that could serve as a source for determin-
ing when LOFs were approved or issued. As stated above, discrepancies relating
to file copy sign-offs or typist notations dated 1 day after the dates of LOFs
were found in 16 of the cases reviewed, and the only explanation offered by
the ARD was that discrepancies resulted from staff error, While it is not
unreasonable that some degree of staff error may occur, a pattefn of dating
discrepancies appears to have existed in Region VII.

Nine of these cases are related complainants filed on the same day by a
single complainant. Sign-off discrepancies were noted by the team on the LOF
to the complainant covering all nine cases, and on three of the LOFs to the
recipients. The ARD agreed that the complainant's LOF contained a sign-off
dated subsequent to the date of the LOP but stated that this occurred with
respect to only one of the recipient's LOFs.
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In Region VIII. dating discrepancies were noted in 2 of the 17 cases reviewed
in this area. In one case, although all file copy sign-offs are consistent
with the date of the LOF. the sequence in which receipt of a corrective action
plan upon which the LOF was based was entered in a log suggested that the plan
might have been received after the LOF issuance date, the file COY of this LOF
indicates that it was typed 1 day after the issuance date. In the other case.
sign-offs originally dated after the date of the LOF have been Changed to the
date of the LOF, and the date of a memorandum of a telephone call to the
complainant to provide adverse findings has been changed similarly.

The RD adequately explained the discrepancy relating to the corrective action
plan in the first Region VIII case, indicating that the plan had been picked up
by a staff member before the Adams due date and later brought to the office and
logged in. He stated that the typing date indicated on the file copy was
apparently an error, an explanation which is not unreasonable. With respect to
the other case, however, the RD stated that the LOF had in fact been mailed
after its Adams LOF due date. He stated that the date of the attorney's sign-
off had been changed without the attorney's knowledge and that the date of the
RD's sign-off had been written on the file copy by someone other than the RD,
apparently the former Division Director. According to the RD, the Division
Director told a secretary to date the return receipt form incorrectly so that
it would appear that the LOF had bees mailed on is Adams due date. Based on
the RD's statement, the LOF in this case was backdated so that it would appear
that the Adams due date had been met.

In Region IX, discrepancies were noted in seven of the 20 cases reviewed in

this area. In each of these cases, one or more file copy sign-offs was dated
after the date of the letter, and in several of these cases, attorney recrrds
indicated clearance of the LOF after its issuance date. In his response, the
ARD agreed that these discrepancies had occurred. The ARD stated that the ESE
Division had adopted a practice of dating ar LOF as of the date the LOF was
typed and ready for issuance. Although the ARD did not specifically explain
how this practice affected each of the seven cases, it appears that in each
case the LOF was dated on its Adams due date but was not mailed until one or
more days after the Adams due date. Thus, in each instance the LOF issuance
date entered into AChrirTs inaccurate, and the Adams LOF due date was not met.

In Region X. discrepancies relating t. this area of inquiry were noted in 7 of
the 20 cases reviewed in this area. In ear* of the seven cases, an entry in
the attorneys log indicat.i clearance of tl-e LOF after the date of the LOF, in
four of the cases at least one sign-off was dated after the date of the LOF.
The RD stated that, due in part to inadequate clerical support, activities are
hot always entered into the attorneys log as soon as they occur/ and errors are
sometimes made. He added that the log entry noted as a discrepancy with respect
to one case referred to a letter to a government agency forwarding a copy of
the LOF, rather than to the LOF itsclf. With respect to the sign-offs dated
after the d- of LOFs. the RD stated that while it was not possible to
reconstruc tly what had happer-d, on some occasions, reviewers did mot
sign film -t,1 a day or ,o tier a document had been approved.
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The RD's explanation regarding the Region X case in which a log entry referred
to a letter issued after the LOF rather than to the LOF is reasonable. Excluding
this case from consideration, entries regarding 6 of the 20 cases reviewed
(30%) are inaccurate, based on the RD's explanation. While it is not unreason-
able that recordkeeping errors may be made, there does appear to be a pattern
of log entries reflecting LOF clearances 1 day after the LOF due date. With
respect to the explanation regarding the dates of file copy sign-offs, it is
reasonable that some of the persons who cleared drafts of LOFs may be absent
when the LOFs are issued. In each of the four cases in question, however, the
Chief Attorney signed the file copy 1 day after the date of the LOF, and in
three of these cases, the RD signed the file copy 1 day after the date of the
LOF. Although it is possible that the Chief Attorney may have been out of the
office when each of these LOFs was issued vnd signed them upon returning the
next day, it is not clear why the RD did nut immediately sign the file copy
when he signed the LOFs. Since other staff members signed the file copies on
the LOF issuance dates, it appears that the file copies had been prepared as of
those dates and could have been signed by the RD.

CONCLUSION

With regard to backdating LOFs, only occasional dating discrepancies were found
in Regions III and V which, in light of all the information, may be regarded as

anomalies. In Region II, while no discrepancies were found, the absence of
sign-offs on a number of LOFs made substantiation of all LOF issuance dates

difficult. However, based on the information available, the absence of dis-
crepancies suggests the likelihood that backdating of LOFs did not occur in

these Regions.

In Regions IV, VI, VII, IX, and X, dating discrepancies were found in a larger
group of cases. In Region IV discrepancies were found in 14 cases out of 32 .

cases examined in that subject area, in Region VI, discrepancies were found in
18 of 26 cases, in Region VII, in 17 of 36 cases; in Region IX, in 7 of 20
cases, and in Region X, in 7 of 20 cases. While some of the RDs explained some
discrepancies satisfactorily, no explanation was offered for other discrepancies
(e.g., ARD-IV offered no explanation for discrepancies found in 7 cases, RD-VI
offered no explanation for discrepancies found in 8). Some explanations were
incomplete (e.g.. RD-X did not completely explain discrepancies found in 6
cases), and some explanations may be regarded as questionable (e.g.. ARD-VII
offered that discrepancies in 15 cases examined were due to staff error). Some

explanations suggested that backdating had occurred (e.g., ARD-IX suggested
that unsound staff dating procedures may have led to inaccuracy in this subject

area in seven cases). Overall, the mailable information suggests the likelihood
rnat some LOFs were backdated in these Regions.

2. Was there evidence that LOFs had been issued after the Adams due date but
recorded in ACIMS as having been issued on the due date?

In Region II, the signature copies of four LOFs (Case Nos. 14, 46, 55, and 63)
were undated, and it was not possible for the review team to check the issuance

dates against those in ACIMS. The ARD's response to this observation was not

directly res?onsive. The LOFs for three of these cases were retrieved from the
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LOF Library in Headquarters. They were dated the same date as that entered

into ACIMS. The LOF for Case No. 34 was not located, although the dates on all
sign-offs suggest that the LOF was issued on the due date as represented.

In Region III, one case (No. 46) was found in which the date on the LOF was
September 1, 1985, and the LOF issuance date in ACIMS was July 1, 1985. All

other file information suggests that the LOF was issued on July 1, 1985, the

LOF due date. The review team concluded that the date stamped on the LOF was

an error, an acceptable explanation under the circumstances.

In Region IV, in Case Nos. 32 and 38, the LOFs in the file are dated 1 day after
the issuance date as recorded in ACIMS (i.e., the LOF due date). The ARD stated

that the LOFs were signed on the LOF due date but mailed the next day and that
the secretary inadvertently dated them the date they were mailed rather than the

date they were signed. Insofar as the ARD proposes that the LOFs were "issued"
on the LOF due date since they were signed on that date as opposed to being
mailed on that date, his interpretation of "LOF actual issuance date" appears

to be different from that generally followed, and indicates the advisability of
guidance on this point. Whereas the ARD could propoie that the secretary
Should have dated the LOFs the date they were signed, since the LOFs were
actually mailed the next day, the 'actual" LOF issuance date might be regarded

as the next day.

Also with reference to Region IV, in six cases (Nos. 25, 33, 34, 36, 37, and 39),
Regional staff calculated an incorrect Adams LOF due date and recorded it on

the case control form (CCF). With reference to 5 of these (Nos. 25, 33, 34,

36, and 37), the ARD was unable to obtain any explanation. In Case No. 33, the

CCF indicates that the LOF was issued and the case closed 1 day after the due

date. There is also a sign-off dating discrepancy in that case, as there are

in Case Nos. 25 and 36.

In Region V, no discrepancies were found between the LOF dates as recorded in
ACIMS and the dates on the LOFs in the file.

In Region VI, the date of each LOF was the same as the LOF issuance date recorded

in ACIMS. The review revealed no evidence that the Region had dated and mailed

the LOFs after their Adams due dates but ecorded in ACIMS that the LOFs were

issued on their due dates.

'None of the applicab.e documents explicitly defines what is meant by 'issuance"

of an acknowledgment letter or LOF. For example, the 1977 Adams order requires OCR

to "notify" the complainant whether the complaint is comolefiNaragraph 8(a)].
"notify" the complainant then findings have been made (paragraph 11). and "issue"
the notifications required elsewhere [paragraph 15]. Similarly, the IPM speaks

of the LOF being "issued" (e.g., 11 -7.1) but does not state whether that means

signing, dating, mailing, or all three. The ACIMS computer category 'LOF
Actual" is defined as "the actual 'gate the LOF was issued,' without defining

"issued." One interpretation of "issuance' is that the acknowledgment letter

or LOF is issued (i.e.. provides notice of its contents) when it is mailed. Of

course. this problem of interpretation only arises where, as here, the document

is not mailed on tht same day it is signed.
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In Region VII. the date of each LOF was the name as the LOF issuance date
recorded in ACIMS. The review revealed no evidence that the Region had dated
and mailed the LOFs after their Adams due dates but recorded in ACIMS that the
LOFs were issued on their due dates.

In Region VIII. a single discrepancy was noted with respect to 10 related cases
filed by a single complainant. In each case, the Region found that a violation
had occurred and engaged in pre-LOF negotiations with the recipient before the
Adams due date. During this process, a letter was issued to each recipient
which outlined the region's findings. On the Adams due date for each case. the
Region issued a bri f letter advising the reciFTFE that the case was being
closed and indicati g that an LOF would follow. The LOF was then issued 8 to
IS days after the LOF due Late. However, the Region recorded in ACIMS that the
LOF in each case had been issued on the Adams due date.

The RD defended the actions of Region VIII 4th respect to these cases, noting
that the Region was short of staff and the cases imposed a major burden on the
Region. He contended that letters issued to the recipients during the pre-LOF
negotiations process which outlined OCR's preliminary findings met the require-
ments of the Adams order that a determination of compliance or noncompliance be
made in writing within 105 days of, receipt of a complete complaint. He noted
that each recipient made an oral or written commitment to remedy the areas of
noncompliance before the LOF due date but there was insufficient time to permit
issuance of formal LOFs within the 105 -day time frames permitted by the Adams
order.

The procedure followed by the Region with respect to these cases does not meet
the requirement of the Adams order, as consistently interpreted by OCR. that
LOFs setting forth conjanns for all issues and allegations which are supported
by explanations or analyses of relevant information most be issued to the
complainant and recipient within 105 days after receipt of a complete complaint.
Although the letters which were issued by the Region during the pre-LOF negotiations
process did briefly outline some of OCR's findings, the letters did not contain
most of the components of an LOF. Even if these letters could he construed as
meeting the requirements of the Adams order with respect to notification of
findings to recipientS, no letters were issued to the complainants until the
formal LOFs were issued, after the Adams due dates had passed. Although the
data entered into ACIMS indicate that the LOFs were issued on their due dates.
in fact, the LOFs were issued after the Adams due dates for these 10 cases had
passed.

While the handling of these cases by the Region was not consistent with the
requirements of the Adams order, the Reginn appears to have acted openly in ar
effort to resolve these cases Promptly despite ar urwsually heavy workload rnd
temporary staff shortages. Further. there is no indication that the Region
routinely applied the interpretatir,n descrihed by the RD in the handling of its
cases. Thus, the discrepancy noted with respect to these cases doe: not appear
to represent a general Regional practice.

In Region Ix, in one case, although the recipient's LOF was dated On the Adams
due date and the Region recorded the LOF issuance in ACIMS as of that date, the
complainant's LOF was not issued until several days later. In another case.
the complainant's LOF was issued on the Adams due date, and that date was
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recorded in ACIMS as the LOF issuance date. however, the LOF to the recipient
Was not issued until several days later. In his response, the ARO stated that
the ESE Division had a practice of sometimes issuing LOFs to complainants and
recipients on different days. In each of these two cases, the Region apparently
issued one of the LOFs on the Adams due date and entered this date into ACIMS.
However, the other LOF was not issued until 1 days later. The Adams
order requires OCR to make a written determination as to whether a valifTon
has occurred within 105 days of receipt of a complete complaint and provides
that OCR must notify the complainant and recipient through an LOF. OCR has
consistently interpreted these requirements as requiring issuance of LOFs to
both the complainant and recipient within the 105-day time frames. Thus, the
Adams due dates for both of these cases were missed.

In Region X, discrepancies in three cases' were noted in this area. In one

case, a file copy of an LOF was stamped with a date which was 1 day after the
LOF issuance date recorded in ACIMS. The RO stated that this was an error. In

one case. the LOF to the recipient was dated 1 day after the LOF Issuance date
entered into ACIMS, and in another case, the LOF to the complainant was dated
1 day after the LOF issuance date entered into ACIMS. The RD stated with
respect to these two cases that although the Region normally issues LOFs to
complainants and recipients on the saw oay. there may have been some instances
where this practice was not followe?. The RO stated that if the LOF to either
the complainant or the recipient was ready to issue on the Adams due date, it
would be issued even if the other letter could not be issued until a later
date. He stated that he did not believe that this practice was precluded by
the Adams order or the IPM. While neither the Adams Order nor the IPM precludes
the 1117ince of the LOFs on different days, then7Ture to issue both LOFs by
the Adams due date would result in a failure tr meet the Adams due date. Thus,

the Jrtii/Tii LOF due dates for these two cases were apparently missed by the
Region, contrary to the data entered into ACIMS.

CONCLUSION

Although not backdating, in Region VIII, the Adams LOF due date was incorrectly
regarded as met in a series of 10 cases by the issuance of a brief letter advising
the recipient that the case was being closed and that a full LOF would follow.

Otherwise. although a few anomalies were found in some regions, and with, the
exception of Region IV, the information reviewed did not suggest the likelihood
that Regions entered dates other than the actual issuance dates of the LOFs
into ACIMS.

C. Tolling Subject Area

1. Is there evidence that the bases and criteria for initiating tolls set forth
in the Adams order had been incorrectly applied and. therefore, tolls improperly
initiated'

In reviewing cases in Regions II and V, neither of the teams found .1 basis for
concluding that criteria for initiating tolls as set forth in the Adams order
had been incorrectly applied in the cases reviewed.

Two of these three cases are also discussed in the previous section of the
Analysis relating to backdating.
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Region II has tolled only 45 cases in each of the last 2 performance years. well
below the nationwide average. Region V has remained fairly stable over the
same period and had the same number of cases on toll on February 27 of each of
the last 2 years.

Region III, on February 27, 1986, had 94 cases in toll status. On that date in
1985. Region II! had 5 cases in toll status and in 1984. 4 cases. Therefore, in
1 year, there was an increase of 89 cases in toll status on February 27.
Similarly, in the Performance Year (07) July 1, 1985, through June 30. 1986.
Region III tolled a total of 173 cases an average of 93 days each. In the
84-85 PY, it tolled 46 cases an average of 58 days each. Thus. the incidence
and length of tolls increased greatly in Region III in the course of 1 year.

In Region III. 31 of the 34 cases reviewed in the toiling subject area were
tolled on account of "denial of access." The review team noted that 20 of the
cases had documentation of a problem, which appears to be usually a delay,
in obtaining information from a recipient (e.g., Case Nos. 65 and 77). A

review of th, individual case reports shows that in only 1 case (No. 56) of -the
31 cases did the team report finding evidence of a refusal to provide information
.... i.e.. that a recipient. 'without good cause refusetd] to supply information."
Paragraph 19, Adams order, above at 6. None of the 31 cases was ever referred to
headquarters for initiation of enforcement proceedings. Apparently, the practice
in Region ill had been to toll a case on account of denial of access if a recipient
was unable to provide information within time frames Stated by OCR, needed an
extension (e.g., Case Nos. 65 and 74), or was otherwise delayed in gathering
information requested by OCR. The ARD stated that ma / of the tolls were
initiated in student health insurance cases and justified the initiation by the
site of OCR's data requests and the recipient's difficulty in meeting these
requests. In these cases, the ARD states that the delays in OCR obtaining
information was attributable to the nature and amount of information OCR
Sought from recipients in order to establish jurisdiction. See Grove City v.
Bell, 104 S. Ct. 1211 (1984). It is evident that the regional practice is
lased on the honest belief that such tolls are permissible under the Adams
order.

Region IV tolled 59 cases an average of 48 days each 'Airing PY 1984-85. During
PY 1985-86. ACM reports that the Region tolled 163 cases an average of 61 days
each, an increase in both the number of cases and days tolled per case. Sixty-five
of these were part of a series of cases against Alabama public school districts
and were tolled between December 6. 1985. and January 7, 1986. The 163 cases
tolled represent an increase of 104 cases more than were tolled,in the previous
performance rear.

11Tsome Regions, the increase in the number of cases on toll may reflect an
increase in caseload generally, in part attributable to a group of cases filed
in the last year alleging that colleges and universities discriminate on account
of sex in the provision of student health insurance. See footnote *, above
at 17.
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ACIMS reports that all 11 Region IV cases in toll status on February 27, 1986.
had heen tolled a total of 17 times. ACIMS also reports that on February 27,
1986. eight of these cases (Nos. 52. 53. 55, 56, 57, 58. 59, and 60) were in
toll status on account of denial of access (whereas the team reported nine).
OCR has initiated formal enforcement proceedings in five of the CaSes tolled on
account of denial of access (Case Nos. 52, 53, 55. 56. and 57). All five of

those cases remained tolled as of August 4. 1986. ACIMS reports that the

remaining 3 of the 11 cases on toll were tolled on account of pending litigation.
The team reports that all three tolls (Case Po. 54. 61, and 62) had been app,ovel
by the Acting Assistant Secretary.

In August, 1986. the Region IV ARD independently reviewed 110 cases that had
been tolled during PY 1985-86. The ARD stated that as guidelines. h's review
applied the "1983 Adams Court Order" and instructions contained in the OCR
memoranda of September 15, 1983, and March 7, 1984." (Appendix IV) Overall,

the ARD's review concluded that 80 percent of the 76 cases tolled on account of
witness uaavailability were "tolled incorrectly."

The Region IV ARD's Task Force regarded . large number witness unavailability
tolls as "incorrect." because they were initiated before the development an
approval of an Investigative Plan (IP). Approval of an IP be'ore initiating a

toll is not a requirement of the Adams order nor OCR policy memoranda on the
subject.--it may be that the ARD regarded approval of the IP as a logical
precondition to a 'correct" toll since "a list of witnesses the investigator
intends to intervie should be included in the IP" (See, IPM § 11-1.27). but an
approved IP 4S not a per se antecedent to the initiaiiin of a 'correct" tall.

Similarly, the ARD's Task force regarded many tolls as "incorrect" where the
toll was initiated on the date of the acknowledgment letter. The March 7.

1984. memorandum on tolling (Appendix XII) states that that "the toll start

date is the date OCR discovers the need for a toll." The footnote to that
statement specifically identifies an instancy where the toll start date would

be In advance of the acknowledgment date. (Footnote 6 at page 2) While an

unusual occurrence in the case of a toll on account of witness mnavailxbility,
there may be situations where a toll in advance of acknowledgment could he
justified. In any event, it 1., incorrect to assume that any toll initiated in

advance of the acknowledgment date is incorrect per se.

Similarly, other criteria apparently used by the Region 1Y ARD's Task Force in

judging whether a L:01 as "correct" do not appear in the Adams order or OCR
policy (e.g., "tolling end date not specified in [file] meRiwEr 'tolling memo
failed to specify number of days of tolling") or do not lend themselves neces-
sarily to a judgment about the correctness of the initiation or continuation of
a to'l (e.g., "tolling end date in [file] memo different from date entered into
ACIMS").
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Similarly. the ARD found that 90 percent of the 31 cases tolled on account of
de"a' of ac:esx were tolled incorrectly -- i.e.. only 3 cases were tolled cor-
rectly.* Of these, almost all were regarded as incorrect because the recipient
had requested more time to provide information requested by OCR, as opposed to
having refused to provide information.

Part of the sample were 32 Alabama school district cases. The ARD concluded
that all but 1 were tolled incorrectly. Many of the witness unavailability
tolls in the Alabama school district cases were juoged to be incorrect, they
were initiated because of delays, as opposed to refusals, by recipients in
submitting information.

Overall, the ARD's report concluded that 88 cases of the 110 (80 percent)
reviewed had been tolled "incorrectly."

In Region VI, there was evidence that the bases and criteria for initiating
tolls set forth in the Adams order were sometimes incorrectly applied. Each of
the 14 cases reviewed in this area in Region VI was recycled in ACIMS as having
been tolled duw to witness unavailability. However. some of these cases were
tolled for reasons not permitted by the Adams order, e.g., because the com-
plainant was thinking of adding more allegations or because the recipient had
requested that OCR postpone its on-site visit. In other cases, although tolling
for witness unavailability was appropriate due to the absence of a specific
witness, tolling began before the date the witness actually became unavailable.
AlOough the RD provided an adequate explanation for the initiation of tolling
questioned by the team in one case, he generally did not dispute the team's
comments regarding the inappropriateness of tolling. The RD stated that Regional
staff did not understand when tolling could be initiated, noting that one case

The Region IV ARD's report does not identify the cases examined by his Task
Force. It is not possible to know, therefore, which, if any, of the cases
reviewed by the ARD's Task Force were the subject of later review by Team 1.
Similarly, since the ARD's Task Force report does not identify the cases exam-
ined, it is not possible to know on which basis a particular case was found to
be incorrectly tolled. Among the 110 cases examined, the ARD's Task Force
found only 3 of 31 cases which were tolled "correctly" on account of denial of
access (and 3 cases for which no determination could be made). The Team 1
report in the tolling subject area in Region IV states that each of the nine
cases on toll on account of denial of access contained "letters from the recipi-
ent" denying access to OCR based on legal grounds. As mentioneg, five of those
cases are now in flrmal enforcement. We are unable to determine whether the
findings of the tw, reviews are consistent -- i.e.. we not know whether any of
the nine cases in which Team 1 found the tolls to be "documented" corresponded
to any of the 28 in which the e.RD's Task Force found denial of access tolls to
be incorrect.

The ARD's Task force examined 110 cases of the 163 on toll during the perform-
ance year. Of the 110 examined. 32 were Alabama school district cases.
Team 1 apparently examined noise of the Alabama cases, as none was on toll on
February 27, 1986.
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had been tolled as of the date that the Region learned that the witness would
be unavailable rather than as of the date the witness actuary became unavailable.
As a result o° the Regional staff's misunderstanding of the tolling provision:
of the Adams order, the Region inappropriately initiated tolls In some cases.

In Region VII, of the eight cases reviewed, five were tolled for pending liti-
gation with the approval of the Acting Assistant Secretary, one for denial o°

access, and two for witness unavailability. Although the cases were generally
tolled in accordance with the terms of the Adams order, one case was noted in
which it appears that tolling may have beenTilifiated incorrectly. Although

this case was tolled on the basis of witness unavailability, investigative
activities continued during the period of the toll. The Adams order provides

that a case may be tolled for witness unavailability whenDUis unable to
complete an investigation or negotiation within the time frames for this reason.

The former Assistant Secretary interpreted this requirement in a footnote to
his memorandum of March 7, 1984, to the Regional Directors, stating * . . . a

case can be tolled for witness unavailability if the remaining component of an
investigation is obtaining testimony of such a witness. A case cannot be

tolled because a witness is unavailable for questioaing on one aspect of the
investigation or negotiation, if the investigation or negotiation can proceed
in other areas." The ARD stated with respect to this case, that to meet the
Adams due date, the Region completed all of the investigative activities possible

during the period of the toll. This response indicates that Region VII has

misinterpreted the requirements of the Adams order with respect to the initiation

of tolling for witness unavailability.

Region VIII was not reviewed in this subject area.

In Region IX, on February 27 of 1984, 1985, and 1986, there were 34, 18. and
101 cases on toll, respectively -- an increase of 83 cases on tull between 1985

and 1986. By way of comparison, Region V, another Region with a comparably

large case load, had nine tolled cases on that date in each of 1985 and 1986.
In PY 1985-86, Region IX tolled 222 cases, 110 cases more than the year before,
representing the highest number of cases tolled by any Region in the performance

year.

Of 53 cases reviewed in this area in Region IX, 52 were tolled due to witness

unavailability. Many files contained no documents explaining the reasons

tolling was initiated. In a number of cases where the reaso,- for tolling

cc,uld be ascertained, however, it appears that tolling was improperly initiated.
One case was tolled for 8 months due to the unavailability of three unnamed

witnesses. These witnesses were not listed in the investigative plan, the file
contained no documentation of attempts to contact them, and the investigation

was completed and the case closed despite their unavailability.' Another case
was tolled due to the unavailability of the complainant when the complainant
failed to return a telephone call from OCR regarding adverse findings. A

number of cases (e.g., Nos. 16, 20. 28, 29, and 32) were tolled because the
recipient delayed in responding to OCR's data request or in meeting with Ocl

for pre-LOF negotiations (Case No. 32). In one case (No. 29) a toll was

initiated because the recipient's attorney was unable to review promptly the
recipient's response to the data recuest SO it could be mailed to OCR.
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The Region IX ARD commented with respect to only some of these cases He
agreed that some of the files did not contain any information regarding the
reasons for tolling and indicated that steps were being taken to ensur that
all files contain appropriate documentation. He also provided additiona'
mation about the case tolled due to the absence of three unidentified witnesses
and stated that in future cases, the identity of all witnesses would be set
forth in the investigativ: plan. The RD did not comment with respect to the
appropriateness of the tolling of the majority of cases discussed above.

According to information contained in case files of 27 of the cases revi.-a
Region IX continued to process these cases although they were tolled due to
witness unavailability. The Adams order provides that a case may be tol.ed for
witness unavailability when OMIT unable to complete an investigation or negoti-
ation within the time frames. (Memorandum of March 7, 1984, at Appendix XII)
Since other investigative activities took place during the period that these
cases were tolled, a question is raised as to whether the tolls should have
been initiated or continued.

The ARD commented that activities which occurred with respect to aa 1 of the
cases were minimal, although there were instances where cases were processed
during the tolling period. He stated that he believes a liberal interpretation
of what constitutes "case processing" should be applied and does not believe
it is unreasonable that some administrative case processing cork, such as pre-
liminary work on the investigative report or typing of summaries of interviews
previously conducted, should be completed while the case is tolled. While the
ARD's position may be reasonable, the review disclosed that during the time
some of the cases were tolled in Reg4on IX. a substantial amount of processing,

including interviewing of witnesses, preparation of the investigative report.
and in one case, issuance of the LOF, was completed.

In Region X, 16 cases were rriewed in this subject area. Although each case
had been tolled under ACIMS code "1" (witness unavailability), one case had
been tolled due to pending litigation, with the prior approval of the Assistant
Secretary. Thus, although the tolling of this case was appropriate, the wrong
tolling code was entered into ACIMS. The RD explained that his staff had
mistakenly believed that the only available code for tolling was code "1."
and this resulted in some reporting errors. In 12 of the cases, tolls were
initiated when the Region experienced some delay in obtaining information from
recipients or in arranging interviews. S 1 tolls were initiated during
pre-LOF negotiations because the recipient needed time to evaluate propose
compliance plans. Regional staff apparently acted on the basis of their
understanding that it was permissible, under the Adams order, to toll a case
on account of witness unavailability if a delay was encounteredin obtaining
documents from a recipient (or recipient's representative). That understanding
is incorrect.

In Region IX, the Civil Rights Attorneys were not involved in tolling
decisions.
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In his response, the Region X RD cited tne misunderstanding by his staff with
respect to the availability of tolling codes other than that pertaining to
witness unavailability. He stated that such failures by recipients are more
properly associated wi.h the 'denial of access' tolling category. The RD's
comment indicates a misinterpretation of the Adams order. The order permits
tolling for denial of access only when an iniillaion refuses to allow an
investigation to be conducted. or without good cause refuses to supply records
or other materials which are necessary, material and relevant and without which
the investigation cannot go forward . . ." Delay by the recipient in providing
information or in arranging interviews does not constitute a denial of access
as defined by the Agams crder. As a result of the Region's misinterpretation
of this provision. kiiron X cases were sometimes improperly tolled.

CONCLUSION

The reviews disclosed that Regions III. IV (as found by the ARD's Task Force),
VI, IX, and X routinely initiated tolls without an adequate basis in the tolling
provisions of the Adams order or OCR written guidance interpreting those provis-
ions. Cases were sytematically tolled when a recipient operating in good faith
simply could not meet OCR's time frames for providing information (e.g.. 10-days)
or was otherwise delayed in providing information. In such circumstances. some
Regions (IX and Xl incorrectly invoked the "witness unavailability' tolling
provision. In the same circumstances. other Regions (III and IV) incorrectly
invoked the "denial of access" tolling provision, File documents and the
comments of some of the RDs (e.g.. ARD III and RD X) suggest the likelihood
that much of the incorrect tolling was the direct result of misinterpretations
of the tolling provisions of the Adams order. An absence of monitoring the
initiation of tolls on the part olirme senior managers also was apparent. The

result is that a large number of toils examined in those Regions may be considered
as having been incorrectly initiated.

2. Was there evidence that tolls had been continued or extended after the
original basis for the toll had been eliminated'

In Region III, the team found seven cases (No. 50. 52, 58. 64, 65. 76. and 801
in which the denial of access tolls continued but it was not apparent whether
the original basis existed. i.e.. since OCR had contact with the recipient
during the pendency of the toll, it was not clear whether the recipient was
denying OCR access to information. As for the student health insurance cases
(Nos. 58, 64, 65. 76, and 80), the ARD explained that recipients asked for clari-
fication of the data requests and in some cases, sought guidance on how its
health insurance policy could be made to comply with Title IX. When data have
been denied, discussions and negotiations about the nature and scope of data

requests should be considered permissible. The RD's explanation may be regarded

as satisfactory.

In Region IV, a toll was initiated in Case No. 60 on account of denial of access.
The recipient provided the information on March 26, 1986, but the toll continued
to May 12, 1986, without any apparent reason. The ARD stated that the file

does not reveal why this toll was extended, nor has the Division Director
offered any explanation. The continuation of this toll was incorrect.
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In ESE Division Nos. 1 and 2. the Region IV ARD's Task Force found 13 instances
of tolling beyond the date witnesses became availabl . Moreover, the ARD's
Task Force stated that it sr "likely" that many of the Alabama Special project
Casts, were tolled too long ueyond the conclusion of winter vacation. (IV-ARD's
Tasi Force at 61

In Region V. four cases tolled on account of denial of access remain on tell
(Nos. 2b, 27, 28, and 30). Only one case (No. 28) has been submitted for
enforcement, and the toll continues to be recorded in ACIMS.

The 1983 Adams order, at paragraph 19, provides that a case may be tolled if a

recipient refuses to provide access to in!ormation which is necessary "and
without which the investigation cannot forward within 60 days of ED's request
to do so, ED shall attempt to secure voluntary compliance within 120 days

. . . ."

If noc successful, enforcement must to initiated within 150 days. This tolling
provision is not part of the 1977 Adams order.

While a case is tolled, the Adams time frames set forth in paragraph 15 (or
paragraph 191 of the 1977 order stop runn ng. However, the special "denial cf
access" time frames found in paragraph ::(d) of the 1983 order appear to be
triggered by a denial and begin running. It were these special denial of
access time frames which the Region apparently missed in all four cases.
ACIMS, however, apparently does not maintain an account of these time frames
applicable only in denial of access cases.

The Region V RD stated that, with the concurrence of the Chief Civil Rights

attorney, he interpreted the Adams order and th,? IPM as requiring OCR to exhaust
all alternative sources of inTIWITition and conclude that the intormation sought
from the recipient is not available from any other source before initiating
enforcement. This interpretation of the Adams or would, in part, explain
why, in Region V. some tolls initiated on accour denial of access have
'P'-roactive start dates. Such would necessari. .Cur since, under the Region's
interpretation, it would have to exhaust all aernative sources of information
before being able to invoke the tolling provision (e.g., 83 days in Case No. 28).
It appears, however, that the interpretation is being advanced to explain why
cases in which such tolls have been initiated have not been fo,warded to Headquarters
for the initiation of enforcement. In that regard, the RD's comments suggest
that he may believe that there are two standards contained within paragraph
19(d) of the Adams order one standard for tolling a case on account of denial
of access and a greater standard with an additional criterion (e.g., the information
cien,ed is not reasonably available from other sources) that must be met before
a tolled cacs may be reterred for enforcement on account of denial of access.

Under paragraph 19(d) of the 1983 Adams order there arP at least two requirements
that must be met in order to initiate a toll on account of denial of access
(1) the data request must be refused by the recipient, and (2) the refusal must
operate to make it impossible for OCR to go forward with the investigation. It

is not entirely clear what is intended by including the requirement that the
nature of the refusal be such that OCR not be able to proceed with its investigation
" within 60 days of its data request.' (emphasis added) It may be that the Court
intended that following a refusal, OCR use the 60 day period to find other ways
to continue the investigation and only If such was found to be impossible was
OCR permitted to toll the case. Its not clear whether the 60-day provision
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contemplates the possibility of retroactive start dates for such tolls -- back
to the date of the recipient's refusal. Such retroactive tolling occurred in
Region V and elsewhere.

In any event, once a toll has been initiated, it appears that the Piny additional
*equirement that must be met to initiate enforcement is standard -- the failure
to secure voluntary compliance through negotiations. The Region V RD's explanation

is thoughtful. Nevertheless, with the exception of the additional standard criterion,
it appears that the criteria for initiating enforcement on account of denial of
access are the same as those for initiating the toll itself.

In Region VI, the review disclosed evidence that some of the tolls of cases weno
continued or extended after the original basis for the toll had been eliminated.
The review team noted that the files of 10 of the 14 cases reviewed identified
the dates that witnesses were expected to become available, but the tolling did
not end unti' later, sometimes a period of several months. A number of these
files contained indications that these cases remained on Lulling status because
of legal questions about jurisdiction that arose in light of Pickens which
operated to delay completion of the investigation.

The RD did not dispute the comments of the review team. With respect to many
of the cases cited by the team, he stated that tolling had remained in effect
well beyond the period of witness unavailability because of misconceptions by
staff as to when tolling should end. According to the RD, staff believed that
once a case had been tolled due to the unavailability of a witness, it should
remain tolled until the on-site began. As a result of this practice, cases on
toll at the time the Region received notice of the necessity to determine
jurisdiction in light of the Pickens decision remained on tolled status until
the determination had been maTIT--T-Kis practice by Region VI resulted in tolls

continuing well beyond the period of time that they were justified.

In Region VII, the review disclosed that tolling of one case for pending liti-
gation continued after the Region learned that the litigation which served as
the basis for the tolling had ended. The ARD agreed that the extension of

tolling in this case had been inappropriate. The ARD also noted that the
tolling of another case for witness unavailability ended I day after the witness
had been interviewed rather than on the day the witness became available.

Region VIII was not reviewed in this area.

In Region IX, the review disclosed that in numerous cases, tolling had continued
after the original basis for the toll had been eliminated. For example, one

case was tolled on two occasions because a school official planfied to take a
1 month vacation, on each occasion, the case remained tolled for 8 months.
Another case which was tolled because the Superintendent would be unavailable
for a month remained tolled for 1 year. Numerous cases tolled due to winter
holiday or summer recess remained on tolled status well beyond the normal

period of such recesses. Some cases tolled for summer recess, for example,

remained tolled for a period of more than 10 months.
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The ARD did not dispute the findings of the review with respect to these cases.
He stated that, based on his review of these cases, he had determined that in
most cases, the original toll had been correctly imposed but office procedures
did not provide for adequate monitoring of such cases to ensure that the tolling
was ended when appropriate. Thus, based on the findings of the review and the
ARD's response, Region IX continued tolling in substantial number of cases
well beyond the period during which tolling was permitted under the terms of
the Adams order.

In Region X, the evidence obtained during the review did not indicate that tolls
were continued after the original basis for the toll had been eliminated. As
is discussed above, a number of cases were found in which tolls were initiated
for reasons that did not warrant tolling under the terms of the Adams order.
Although the Region apparently misunderstood the reasons for which a toll could
be initiated, it monitored the cases and ended the tolling as soon as the
condition leading to the toll ended. Thus, where a case was tolled because
the recipient delayed ,n providing ,nformation. the toll was ended as soon as
the information was obtained.

CONCLUSION

The reviews disclosed instances where tolls continued well beyond the time that
they should have regardless of whether the toll was originally appropriately
initiated under the Adams order. This problem was acute in Regions IV, VI, and
IX.

GENERAL CONCLUSIONS

Some of the objectionable practices described above are the result of 6-,nformed
careless, or thoughtless regional management. Some RDs stated that they were
not aware of LOF dating practices in their program divisions or claimed that
staff error accounted for a large number of discrepancies. Some stated 'hat
they were unaware of the fact that their staff had an incorrect understanding
of the tolling provisions. Some RDs did not approve the initiation and continu,on
of tolls.

However, the foregoing is not uniformly the case, evr within a Region. The
files provided an indication that conditions existed which could lead to incorrect
or strained interpretations of the tolling provisions as well as other objectionable
rase management practices. These conditions were created by different forces,
among them the absence of a uniform system for supervising and monitoring the
implementation of the tolling provisions of the Adams order and,the Supreme
Court's decision in Grove fly v. Bell. The Grove City decision created new
and additional investigative tasks which OCR was, thereafter, required to
accomplish within the time frames that had been established under different
conditions. It should be noted that the tolling provisions of the March 11.
1983 Adams Order makes no provision fnr OCR to avoid time frame accountabilitv
for days lost when encountering a de'ay, even a lengthy delay. in obtaining
information from. a recipient who is otherwise operating in good faith.

While steps should be taken to prevent backdating, the incorrect application of
the tolling provisions had a more profound negative effect on OCR achieving the
objective of the Adams order -- case processing within defined time frames.
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VI. RECOMMENDATIONS

1. OCR staff responsible for case processing activities should be provided
detailed written guidance regarding implementation of the Adams order,
particularly with respect to those provisions relating to issuance of
letters of findings (LOFs) and tolling of time frames. A training prcgram
should be developed for regional OCR staff based on this written guidance.

2. Procedures should be developed and Incorporated into the Investigative
Procedures Manual (IPM) which require. (Il timely regional staff requests
for tolls. (2) adequate and timely review of tolling requests by legal and
management staff, (3) use of a form that provides adequate file documentation
of the need for initiation or continuation of a toll. and (4) a "tickler"
system that prompts periodic evaluation of the need for continuing a toll.

3. Procedures for documentation of the dates of actions related to compliance
with the Adams order should be developed and incorporated into the IPM.
The procedures should include the maintenance of standardized logs or other
records showing the dates that acknowledgment letters and LOFs are approved
at various staff levels, as well as requirements for signing and dating
file copies of such documents to indicate clearance.

t

4. A study of the procedures followed by regional offices in processing
complaints and compliance reviews should be undertaken, and any actions
determined necessary to increase the efficiency of case processing should
hp initiated. Case processing procedures set forth in the IPM should be
simplified and streamlined where possible. In addition. reporting and
other administrative requirements presently imposed on the regions should
he reviewed to ascertain whether any of these requirements could be eliminated.
this enahling regional staff, including Regional Directors, to devote a
higher percentage of time to case management activities.

o. A process should be established for the periodic audit of regional case
files and records to validate data entered into ACIMS regarding dates
relevant to compliance with the Adams order and tolling of Adams time
frames. A staff person should b, iesignated by the Assistant Secretary to
orgarilte, plan and coordinate the periodic audits. To the extent possible.
regional staff should conduct the audits under a system of peer review.

6. The Analysis and Data Collection Service (ADCS) of OCR should review the
findings set forth in this report and ascertain the extent to which the
tables of data contained in the Semiannual Report to the Adams and Weal
Plaintiffs (April 1, 1986 - September 30, 1986) must he remised based on
the information developed in the regional reviews. ADCS should submit a
report to the Assistant Secretary setting forth the steps which would be
necessary and any additional information it would need, to recalculate the
tables of data contained In the Semiannual Report.
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7. The results of the reviews, including th_ ccp,lentS of the (A)RO's may pe
evaluated in determining whether, under all the circumstancet, any action
is appropriate With respect to employees who had responsibility for the
incorrect practices outlined in th.- report. Full consultation with

General Counsel and the Office of personnel should be obtaintk, and, to the
extent any action is deemed appropriate, standards developed And uniformly

applied. Regardless of whether such action is considered appropriate, some
current (A)ROs should be required to include, as part of 1-,eir ROCS agreements
for this year, special InItlatIveS designed to address f.ndings which are

the subject of this report.
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Mr. WEISS. Does the Adams order in any way permit or justify
such backdating?

Mr. CHAMBERS. Not at all; what OCR has done is an attempt to
circumvent the court order.

Mr. WEISS. Is backdating an illegal violation of the order?
Mr. CHAMBERS. I would think it is in clear violation of the order.
Mr. LICHTMAN. There is no question it is a violation of the order.

The thing I would like to add, though, is that OCR has claimed in
the last few years a much higher rate of compliance with the time-
frames, but that claim, of course, is now entirely suspect if the
bases for that claim are assertions of compliance which were fraud-
ulent, that is, were based on backdated letters of findings, backdat-
ed letters of acknowledgment.

How can the court or the plaintiffs accept these recent claims of
compliance when the OCR and the inspector general themselves
have concluded that the basic data are false?

Mr. WEISS. The inspector general's investigations, as some of you
indicated, found mere than just backdating. It found that OCR staff
contacted complainants and persuaded them to com-
plaints solely because the investigation of the cases exceeded the
Adams deadlines.

Is there any justification for persuading the complainants to
withdraw allegations of illegal discrimination solely for the purpose
of meeting the timeframe requirements?

Mr. CHAMBERS. None whatsoever.
Ms. GREENBERGER. I might add on that point, Chairman Weiss,

that not only is there no justification for it, but the order also had
certain protections not only dealing with timeframes, but also deal-
ing with due process protections for complainants because there
had been evidence of past abuses.

Certainly in the WEAL case and the Adams case as well, OCR
was riding roughshod over complainants' rights. Therefore, this
whole effort goes directly contrary not only to the spirit of the
order, but also the letter of the order.

Mr. WEISS. Under the court order, such cor tact,s with witnesses
would in fact be illegal, is that correct?

Ms. GREENBERGER. Well, certainly the effort to try to have them
withdraw their complaints rather than deal with the evidence of
discrimination goes directly contrary to the order.

Mr. WEiss. During the course of the Adams litigation, have Lhere
been any previous instances of backdating or of persuading com-
plainants to withdraw charges?

Mr. CHAMBERS. Prior to the Adams litigation?
Mr. WEISS. Prior to these most recent instances.
Mr. CHAMBERS. I don't recall any evidence, but- -the only evi-

dence that I recall of that occurred within the past 2 years.
Mr. WEISS. That is backdating, but Ms. Greenberger, you cited

previous instances of attempts to persuade?
Ms. GREENBERGLR. The WEAL case had a slightly different histo-

ry than the Adams litigation. Problems dealing with sex discrimi-
nation in accordance with the timeframes were the same. But some
problems were a little different. In our allegations originally when
the case was filed in 1974, part of the problem had been some im-
proper efforts not only to drop complaints, but to convince corn-
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plainants to settle for very meager remedies and that sort of thing,
and that was the basis for some of those protections in the order.

Since the order was in effect, we did not hear of any of those
problems to the degree that we began to hear of them in the last
few years when the Office for Civil Rights has been trying to get
out of the court order, beefing up its record before the court, to
make it appear that they are complying with the court order, and
that's when we began to hear problems of these efforts to get com-
plainants to withdraw their complaints.

Mr. WEiss. In your opinion, what would happen if OCR require-
ments under the Adams order were lifted?

Mr. CHAMBERS. I think that we would have a very difficult prob-
lem of ensuring equal opportunities for minorities in higher educa-
tion.

With the lack of enforcement we have seen over the past few
years, we have begun to see erosion of opportunities for minorities,
and I think it would just become more egregious with the Adams
provisions being lifted.

I think that -nforcement of the Adams order is absolutely essen-
tial to ensure some mode of opportunity for minorities in higher
education.

Mr. LICHTMAN. After that, I have just one additional point. That
is precisely the issue that was before Judge Pratt in 1982. The Gov-
ernment moved to remove the timeframes altogether, asserting
that they were overly rigid and inflexible and were actually inhib-
itino. the effective performance of the agency.

The judge heard them out for 3 full days of testimony and con-
cluded that they were absolutely essential to keep enforcement
moving. We quoted at page 13 of my statement the judge's lan-
guage that perhaps the particular timeframes aren't the perfect
ones, the ones that are in the order, but some timeframes are nec-
essary. Without them, he, Judge Pratt, is convinced that the
agency would no longer enforce th.. statute and, of course, when
you have enormous delays for schoolchildren, those schoolchildren
wait and you have a classic example of justice delayed becoming
justice denied.

Mr. WEISS. Ms. Greenberger.
Ms. GREENBERGER. We also quoted Judge Pratt, on page 4, I

think a different quote. He said, ". . . the substance of compliance
will eventually go out the window" without court review.

Mr. WEISS. Now the Adams litigation resulted from OCR's un-
willingness to enforce title VI compliance in six State systems of
higher education, is that correct?

Mr. LICHTMAN. Originally there were more, but for various rea-
sons, the numbers have shifted. For example, two of the States,
Louisiana, Mississippi, became the subject of judicial proceedings
by the Department of Justice, so the number for various reasor3
became six.

There are others that are involved at different stages, but the
particular order that we have been referring to in March 1983 spe-
cifically talks about winding up the desegregation effort in 1985,
1986 in the case of six States.
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Mr. WEISS. The 1973 Adams order directed OCR to obtain plans
from States that had operated illegal systems of public hignt: edu-
cation, is that correct?

Mr. LicirrmAN. Yes.
Mr. Mass. The order was upheld by the Federal Court of Ap-

peals.
Did the Court of Appeals stress that the States eliminate the

remnants of illegally segregated systems?
Mr. CHAMBERS. Yes.
Mr. Weiss. According to the Court of A ppeals' decision, wou:d

good-faith efforts alone eliminate those vestiges or be sufficient to
meet compliance with title VI?

Mr. CHAMBERS. I think not. I think that as Mr. Lichtman pointed
out in his testimony, the court is looking for results, and simply
going off on good-faith compliance with lingering vestiges of segre-
gation as we see in many of these States would be a tragedy after
all these years of litigation, but I think the answer is that good-
faith compliance should not be the standard for determining
whether there has been compliance with title VI.

Mr. Wass. The Adams court order formulated criteria that the
States would have to meet in order to effect compliance with title
VI, is that correct?

Mr. CHAMBERS. That's correct.
Mr. LicurnttAN. Yes. The problem was that the agency had not

defined what was required. The agency then, after being ordered to
do so, issued criteria in 1977 to define what was required, and the
judge said secure plans that conform to those criteria. That was
done, and the plans that we are now talking about, the goals and
commitments in those plans, are pursuant to those criteria directed
by the court.

Mr. WEISS. Those criteria were later approved by the Adams
court and used as the basis for subsequent plans ordered by the
court in higher education desegregation cases involving States
other than the original six States, is that correct?

Mr. LiarrmAN. Criteria were applied by HEW to other States as
well.

Mr. WEISS. Then the court approved of the numerical goals con-
tained in the criteria, is that correct?

Mr. LICHTMAN. Well, it is important to distinguish the court's
role here. The court has made the judgment that it was essential
that there be standards for the States.

HEW then in response to the court order OCR issued those
standards. The court went further and said once you have issued
those standards which are embodied in the criteria, secure plans
that conform to those standards, and that's the way the issue de-
veloped historically.

Mr. CHAMBERS. I would also add to that, thcugh, the decision of
the sixth circuit in Dye v. Tennessee where the court clearly ap-
proved of goals and timetables for achieving the objectives of title
VI.

Mr. WEISS. The desegregation plans for the State systems of
higher education contain numerical goals. How are those goals de-
veloped?

Mr. CHAMBERS. In consultation with the States and HEW.
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Mr. WKISS. Can you give us the background on the creation of
blue ribbon commissions which were set up for that purpose?

Mr. LICHTMAN. The way it began was that in 1973, the Court of
Appeals had directed that there be dismantlement of the systems.

In 1974, the States submitted plans which admittedly according
to OCR did not accomplish any actual desegregation. The 'court
made the judgment in 19 77 that part of the problem was that the
agency had never defined standards for statewide desegregation
and directed that there be standards.

The standards were then promulgated by the Office for Civil
Rights after a very elaborate proms of consultation, discussion, ne-
gotiation, among all interested r rties, including all of the affected
States, and after that entire process was complete, the OCR utiliz-
ing its expertise, issued these criteria in 1977, and it was those cri-
teria which then became the standards for these plans which we
are talking about today.

Mr. WEISS. But specific numerical codes were in fact set by the
States themselves by criteria they submitted to OCR, is that cor-
rect?

Mr. LtarrmAN. That's correct, although the criteria commenced
the process by indicating that in order to dismantle, it was essen-
tial that the vestiges be removed and that a good measurement of
ascertaining that is the extent to which these States meet certain
goals in very defined areas, and then the States themselves solemn-
ly committed themselves in these plans to meet these goals which
are set forth in the criteria, so it is correct to say that the States
themselves have agreed to meet these commitments.

Mr. WEISS. Have there been any changes in Federal law since
the 1983 decision that would allow the vestiges of de jure, segregat-
ed-State higher education systems to be considered eliminated
without meeting the goals contained in the desegregation plans?

Mr. CHAMBERS. No. That is referred to in my written testimony.
The law has not changed it at all. The law today is basically what
it was in 1978.

Mr. WEISS. Desegregation plans for the original six States in-
volved in the Adams litigation, and four other States, expired
during the 1985-1986 school year.

Is OCR required to evaluate the 10 States and issue findings re-
garding their compliance with title VI?

Mr. CHAMBERS. Yes.
Mr. WEISS. Have you been monitoring State progress in meeting

the goals of the desegregation plans?
Mr. CHAMBERS. We have. We have not completed that. OCR has

failed in several instances to provide us the data to complete our
analysis.

For the data that we have received, we have begun doing some
analysis of that, and we just have not completed all of that at this
stage.

Mr. WEISS. Last month, OCR issued factual summaries to the 10
States. It appea,., that, based on those factual summaries, OCR in-
tends to elicit comments from the States, and then issue findings
on title VI compliance. From a legal perspective, are those factual
summaries sufficient to base findings on?
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Mr. CHAMBERS. I think Mr. Lichtman referred to that earlier on.
I would add this, howeverthe answer to your question is no.

The problem is I don't think OCR has really made appropriate
findings, that OCR has looked at all of the data submitted and
done a proper analysis of the data submitted, that OCR has not ap-
plied the appropriate standards for determining whether those
facts that it summarizes show compliance with the guidelines and
the plans that the States have submitted.

I think that stepping back and applying those standards and
looking at the factual developments in these States under consider-
ation, that one would find that the States are not in compliance
and have not carried out the promises they made, and that OCR
should proceed with a review of those facts and develop conclusions
and should carry out its responsibility under title VI by instituting
compliance.

Mr. LICHTMAN. Let me add to that we have only had the factual
summaries for a very short time. Between the receipt of those sum-
maries and this hearing this morning, we have looked very careful-
ly at one State as an example, the State of Georgia. We have sum-
marized our conclusions in my prepared statement.

In that one instance, and in the others in general, the factual
summaries on the basis of our preliminary review are very inad-
equate to test the compliance of these States because by and large,
they ignore the whole question of goals and the extent to which the
goals have been met and the extent to which actual desegregation
has occurred.

By and large, these factual summaries focus on particular efforts,
particular measures by the State, often ignoring those measures in
which there have been problems.

If one compares. as we did in the case of Georgia, the evaluations
by OCR a year or two ago with these new factual summaries, you
see that they focus on those in which the State Las made some
progress and ignored those in which the State was having prob-
lems. That's just focusing on measures and efforts. By and large,
they also disregard the results. They disregard whether or not the
goals are being met or to the extent they mention goals, they sub-
ordinate that to a tiny little part of the factual summary.

We will do a very elaborate analysis for all six States within the
60-day comment period that the OCR has set up. We have already
completed that for Georgia. We will do it for the other five, and we
will be more than happy to submit our conclusions to the commit-
tee when we have completed the analyses for all six States.

Mr. WEISS. I appreciate that. Would you say that the factual
sumn.aries which OCR has now sent the States are equivalent or
serve the same purpose as the required evaluation?

Mr. LICHTMAN. They don't have the bottom line. They are noth-
ing but a series of ..omments on how the States have done on par-
ticular measures. They often ignore whether or not the goals were
met. They often ignore whether or not there is desegregation and,
most important, they say nothing about whether or not OCR be-
lieves the States to be in compliance or not in compliance. By
themselves, they don't tell you very much.

Mr. WEISS. Thank you very much. Mr. Lightfoot.
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Mr. LIGHTFOOT. Thank you, Mr. Chairman. I thank the three of
you for being here this morning.

The first question I would like to iirect to both Ms. Greenberger
and Mr. Lichtman.

Ms. Greenberger, in your testimony a moment ago you called our
attention to page 6, and I think it goes on for about three or four
pages about the inspector general's findings, and Mr. Lichtman, at
page 11 in your prepared testimony you also referred to informa-
tion in the IG report.

Would you share with us where you obtained that information,
how you obtained it?

Mr. LICHTMAN. I received it from friends in the media.
Mr. LIGHTFOOT. Friends in the media. Ms. Greenberger.
Ms. GREENBERGER. I received it from Mr. Lichtman.
Mr. LIGHTFocrr. The reason I asked is that when I requested a

copy of the report from the IG's office, a letter from the IG stated
that "the investigation has not been concluded administratively,
and I respectfully request your cooperation in maintaining its con-
fidentiality."

I guess we are talking about fairness and equity and equal oppor-
tunity here, and it troubles me that we are using information in a
report that supposedly was confidential.

How much of your findings do you base upon things you find
from the media?

Mr. Ltmi TmAx. Pardon me?
Mr. LIGHTFocrr. How much of your opinion is based then upon in-

formation gained from people in the media?
Mr. LICHTMAN. It is only a tiny part, Mr. Lightfoot. Most of the

conclusions were made by OCR in the report to the court, public
documents filed with the court last fall and this March, and in a
letter sent to each of us, accompanying reports. The inspector gen-
eral's report only relates to one region, region I. OCR went on and
investigated the matter across the country, and OCR itself found in
reports made public to the court that in the majority of the regions
across the country, the same thing is occurring, so that our conclu-
sions are only based t' a tiny extent on the inspector general's
report.

Ms. GREENBERGER. I might add with respect to my testimony that
much of it deals with the Office for Civil Rights' report which was
provided to us as counsel for the WEAL title IX plaintiffs, as Mr.
Lichtman just stated. All of their findings with respect to the
Office for Civil Rights are consistent with the inspector general's
report as we were provided it. If you look at my final conclusions,
it is my view that the backdating is really a symptom of a far
larger problem, and what I really hope that this subcommittee will
look at is what I view as the underlying problem with respect to
enforcement in general. Certainly, we had been told by some of our
own clients, as well ae others personally as early as last year, about
problems with respect to complainants who had been urged to drop
their complaints and brought this to the attention of the subcom-
mittee last year. So that I also must say the inspector general's
report which dealt only with backdating and this problem and only
in region I is really not even the tip of the iceberg.
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Mr. LIGHTFOOT. I really don't have any disagreement with you on
the impropriety of the backdating. I don't think there is anyone up
here that doesn't condemn that type of thing, but it just troubles
me a little that you are trying to make a good strong case here for
the situation, and we are using information that you obtained
through the media. If anythingI am not an attorney. From the
layman's opinion, I think it weakens your case, and you are using
information that supposedly is confidential and hasn't been re-
leased as yet.

In your statement, Ms. Greenberger, you also say the Depart-
ment of Education sought to destroy title IX by urging the Su-
preme Court to rule in favor of the narrow interpretation of title
DC.

Ms. GREENBERGER. Yes, that's right.
Mr. LIGHTFOOT. What is your opinion of the Department's pro-

posed legislation to extend title IX coverage to the entire institu-
tion as it applied before the-

Ms. GREENBERGER. I think the administratinn's proposal is very
troubling. In fact, there were hearings on that proposal last year
that were held in the House, very extensive hearings, and the As-
sistant Secretary for the Office for Civil Rights then was Mr. Sin-
gleton.. He came and testified as to the way that he interpreted this
piece of legislation. He d ascribed what he thought would be covered
if this legislation were enacted into law, and he gave some exam-
ples of what would be excluded from coverage. Some of those exam-
ples were recruiting efforts for intercollegiate athletics and fund
raising efforts for intercollegiate athletics. He viewed those activi-
ties as noneducational programs and therefore not covered under
that administration supported piece of legislation.

My written comments with respect to the importance of the
WEAL order timeframes demonstrate that there has been a history
that enforcement with respect to collegiate athletics has been one
of the very serious problems in title IX. It has often been put on
the back burner, and the timeframes have had a critical impact in
having policies issued and having those complaints and compliance
reviews that dealt with intercollegiate athletics finally handled. I
think as a result we have enormous pride in our country now with
respect to women athletes. We have seen what they have done in
the Olympics and elsewhere, and for the Assistant Secretary of the
Office for Civil Rights, and the Department of Education to come
before the House committee and support legislation which in his
view would not deal with recruiting efforts and fund raising efforts
for intercollegiate athletics I find terribly troubling. Moreover,
that's only one of the examples of what he said would not be cov-
ered under that bill.

Mr. LIGHTFOOT. I guess I am confused in that if I am interpreting
correctly what you said, and correct me if I am wrong, that your
feeling is that the Department cf Education was in essence trying
to destroy title IX through that very narrow interpretation?

Ms. GREENBERGER. Yes. I will give you a little bit of history if
you like. What happened was that Grove City College refused to
promise to comply with title IX and wanted to receive Federal stu-
dent aid money nonetheless. It began a lawsuit during the previous
administration to establish that it had no title IX obligations at all.
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The District Court and the Third Circuit Court of Appeals held
that the college was covered by title IX and that all of its oper-
ations had to comply with title IX. The ,:ollege filed petition for
certiorari with the Supreme Court, and this administration
switched the long-standing position that the Government had held
in court cases in the past as well as in that case in the district
court and in the Court of Appeals, and argued before the Supreme
Court for the first time that while the college was covered, only the
financial aid department was covered, not the rest of the college.

As a result, in that litigation
Mr. LIGHTFOOT. Could I interrupt you just a moment? That is the

point I am trying to make, that only the financial office was cov-
ered or the rest of them were not, OK. What they are proposing to
do is to expand title IX to the entire institution, cover everything,
so in fact isn't that proposal `Tying to expand title IX rather than
confine it?

Ms. GREENBERGER. 1 understand your question full well because
there is a lot of rhetoric abcut the fact that in this legislation they
are trying to restore the coverage that they asked the Supreme
Court to narrow but when you come to the fine print and the foot-
notes and the Assistant Secretary Singleton testimony as to what
he thinks is meant and how he would interpret the legislation if it
were passed, it wouldn't cover all the operations of the Grove City
College or other educational institutions. He gave a list of exam-
ples of excluded activities, and one of the examples I remember
quite well because of my work in title IX was intercollegiat- athlet-
ics, which has been a key aspect of coverage with respect to title IX
over the years. Therefore, it doesn't cover all the activities of a col-
lege or an educational institution, and that is one of its very seri-
ous problems.

Mr. LIGHTFOOT. Mr. Singleton is no longer there, and we dohave-
Ms. GREENBERGER. It is the same legislation nonetheless. It

hasn't been changed.
Mr. LIGHTFOOT. Let me switch back to Mr. Lichtman for just a

moment.
If the enforcement proceedings are initiated and as a result the

Federal funds are cut from those higher education institutions who
are found to be out of compliance, is that really going to make sure
that black youth have equal opportunities to further their educa-
tion?

Mr. LICHTMAN. That, of course, is the issue that has been before
this Congress ever since the passage of title VI in 1964. The argu-
ment is always made that if you cut off the funds, you hurt the
victims of discrimination more than anyone else.

The whole theory of title VI has been that the credible threat of
cutoff will make the difference, that it won't actually be necessary
to cut off the funds or if the funds are ever cut off, the discrimina-
tion will cease very quickly, and the funds will start again, and
that indeed has been the history.

In the elementary and secondary school districts in the sixties
and to some extent in the very early seventies, there were a few, a
lot of cutoffs in the sixties, just a handful in the early seventies. In
every case where there were cutoffs, theynot every case, all but
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one or two, the funds were restored almost immediately in most
cases because the discrimination ceased.

In most cases, it never becomes necerqary. The administrative
process that leads to the funds cutoff is a very long, elaborate proc-
ess. The States have very ample opportunity to come into compli-
ance in the process, and in most cases where the administrative
fund cutoff mechanism was commenced, the discrimination ceased
long before you ever got to the cutoff of funds. In other words, the
statute, the theory of the statute does work, and the problem is
that OCR no longer has any credibility. The States know full well
they have no intention to ever even commence these proceedings,
let alone cut off the funds, and that is why the States aren't re-
sponding, the statute isn't working, because OCR is today a paper
tiger, but no one wants these funds ultimately to be cut off.

I think history tells us that a credible threat of cutoff yields a
cessation of the discrimination.

Mr. LIGHTFOOT. Do you think there is any possibility that goals
in the State plans were not all that realistic?

Mr. LICHTMAN. Well, some of the goalsfirst of all, the goals
brought out earlier have been agreed to and set by the States
themselves.

Secondly, some of the goals have been met. We have, for exam-
ple, in the Georgia example which is in my testimony, we have in
the graduate and professional area, some of the goals were met.

I think the verdict is not in yet on what happens with respect to
goals when the States truly in good faith implement their meas-
ures and effectively permit their measures. In those instances
where they have done so, in some of those instances where they
have done so, they have met those goals, so that I am not at this
point prerared to say that the goals Eve unrealistic.

Mr. L. vv._ )0T. As far as meeting the quotas are concerned, look-
ing through your testimony, we are very properly concerned with
the number of black students going into white schoolswhat is
being done on the other side of the coin, white students being ad-
mitted to traditionally black institutions?

Mr. CHAMBERS. I think that we will find that in the traditionally
black institutions, white students are moving into the traditionally
black institutions in better numbers than what we see in reverse.

One can look at Tennessee. One can look at Georgia. One can
look at a number of the Southern States and see this trend.

This is on of the reasons that I raised at the close of my testimo-
ny the need for focusing on what is happening at the traditionally
white institutions and not place the entire burden on the black in-
stitutions for compliance with title VI.

I would like to go back to the question you posed with Mr. Licht-
man just a moment ago and say that I served on a board of gover-
nors of the State and recall the period that we went through devel-
oping the goals and timetables. I also followedthat was in North
Carolinathe settlement of that case with the Department of Edu-
cation.

I thought that the goals were really more than realistic, and
they could have been achieved, and as the State settled its plan
with the Department of Education, I was really di -,urbed that the
goals were so low, and I think that rather thar riot be in a position
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of saying that those are unrealistic, I would ssy those are very re-
alistic, and that if we are going to ensure opportunities for minori-
ties in higher education, we are going to have to do much more
than what we are doing today to bring minority students into the
higher education system, and that those that have been set and are
involved in the States now at issue are those that we should see
achieved, and I think they can be achieved.

Mr. INHOFE. Mr. Chairman, if you would allow me to do so, I am
operating under a little bit of a handicap in that we are going into
session and I have a commitment at the very beginning of our ses-
sion on the floor of the House.

However, I will be back, and I assume that you are going to be
around for awhile, but Mr. Lichtman, will you help me find some-
thing in your written testimony? You used the word "liar" or
someone lied in OM. Can you give me the page number so I can
get the exact reference to that?

Mr. LICHTMAN. I was referring to the backdating. I don't know
thedid you say in the prepared statement?

Mr. INHOFE. No. You did in your statement, and I assumed that
you were reading your statement, from the prepared statement
that had been submitted to the committee.

Mr. LICHTMAN. I was paraphrasing my statement, but I am sure
my reference was to the false submission of inforr :tion with re-
spect to when letters of findings were issued, whet. letters of ac-
knowledgment were issued, in other words, the backdating issue we
have been talking about.

Mr. INHOFE. Well, that wasn't the word you used, and I wanted
to find to whom you were referring as to who was lying so that if I
get back in time and they are testifying, I would like to pursue
that point if you could clarify that for me.

Mr. LICHTMAN. My reference was to those persons who are wish
OCR who admittedly 11....T nackn d. That is, they have represent-
ed it these reports to th plaint' and ultimately or indirectly to
the court that certain compliant ceps were taken on certain days
when in fact that dice not occur.

OCR has itself found, the inspector general has found that this
has happened in the majority of regions, so my reference was to
those officials who engaged in this misreporting, misrepresentation,
lying if you will, about when they took certain compliance steps.

Mr. INHOFE. Are those individuals to whom you are referring
here today? Will they be t' ifying, or do you know?

Mr. LICHTMAN. I don't know. OCR itself has found, the inspector
general itself has found that this happened at the regional level,
and looking at the list of witnesses, I don't see any. I don't know
that there are any OCR regional officials.

Mr. WEISS. If I may, for the record, we have not invited any of
the witnesses themselves who may be charged with violations of
the criminal statute.

Mr. INHOFE. Let me pursue something else. One of the States
listed, of course, is Oklahoma, and following up on Mr. Lightfoot's
last question wherein he was talking about predominantly blanl-
higher education institutions and the success that they have had it,
integrating those by encouraging white students, ar. I I think Mr.
Chambers stated that there has been success in that area. In the
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State of Oklahoma, Langston University is a predominantly black
institution. Have they achieved any success, Mr. Chambers, or are
you familiar with that particular institution, in recruiting white
students?

Mr. CHAMBERS. Not in any detail; Mr. Lightfoot's question was in
comparison with white institutions with black institutions.

Mr. INHOFE. A relative question.
Mr. CHAMBERS. Right. I think that the general information dem-

onstrates that my answer was correct, that I would assume that is
true of Langston as well.

What I have seen of the black institutions, we have white stu-
dents, white faculty members in numbers, and many of the black
institutions, I think justifiably so, are concerned that that trend is
not being replicated at traditionally white institutions.

Mr. INHOFE. I think that in the testimony that I submitted in
writing from the Oklahoma Secretary of Education, Dr. Smith Holt
acknowledges that we have not been successful in the case of one
institution of higher education in OklahomaLangston Jniversi-
tyin attracting white students. We have tried a number of other
efforts, including to include the campuses in both Tulsa and Okla-
homa City, and have not, without including them, I would say we
have not been successful.

Would you suggest a remedy if you were to come to the conclu-
sion that yes, we have done a good job in Oklahoma at the other
institutions, but not at that instituticii. If you came to the conclu-
sion that the quality of education was inferior at Langston Univer-
sity and that we have indeed been unsuccessful in our integration
efforts at Langston and that we are unable to keep an enrollment
adequate to keep the institution open on a feasible basis, perhaps a
better solution might be to close the institution and then redistrib-
ute students there to other institutions and therefore enhance the
ratios at those other institutions?

Mr. CHAMBERS. I can't helpas a general proposit'on, my answer
would be no. I think that what you pose is the same idea that was
followed by many States in the desegregated elementary and sec-
ondary schools.

The HEW, or Department of Education now, guidelines talk
about the need for enhancing the traditionally black institutions.
The court and the Department of Education appreciated that effort
to eliminate the vestiges of the past were generally ?laced on black
students, black institutions, and that black institutions could make
a contribution in the higher education effort.

The problem was the States, and that included Oklahoma, were
not supporting those 'nstitutions and had not supported those insti-
tutions as they sit, and the guidelines required that States develop
programs to enhance the traditional black institutions, the States
eliminate duplications of programs, and where we have seers some
efforts for that, we have seen white students moving into the tradi-
tionally black institutions, and I think that that is what should be
required rather than now raising a red herring that those schools
should be ciosed.

Mr. INHOFE. Let me just go hack with a followup question.
In the State of Oklahoma, at Langston University, a number of

years ago, 15 years ago, at that time I was serving in the State leg-
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islature. It became quite an issue and it was notand I would chal-
lenge you on your statement that it may be true in other areas in
Oklahoma. It was not, as far as the effort and the amount of
money that was put into the university, the amount of intention in
order to help it to reach its enrollment minimums, to increase, en-
hance the quality of education and to achieve integration within
the institution, the efforts failed, but tilt. efforts were there in
actual dollars. I would suggest that if you go back and research
that, you will find that this perhaps is an exception to what you
consider to be the normal rule.

At that time, one of the solutions was to close it down, and it was
among other organizations and the NAACP that were making most
of the objections to the closing of that institution. I would say that
the rest of the State institutions have been very diligent in their
effoi ts to integrate, and I think we have achieved some goals that
other S'ates have not.

Mr. CHAMBERS. Mr. Inhofe, I think that if one steps back even in
Oklahoma and looks at the support provided the traditionally black
institutions, one would appreciate the providing an equal dollar per
student for those schools as may be provided for the traditionally
white institutions is not going to solve the problem. What you sug-
gest about Oklahoma is to me what has occurred in several other
States, and I refer to North Carolina because in my personal expe-
rience in North Carolina, in order to bridge the gap for what we
created years ago, we had to put much more than a dollar, equal
dollar per student in those institutions. We also had to look at the
programs.

I am not certain you are suggesting that with the efforts to en-
hance Langston, you eliminate the duplications of programs with
the University of Oklahoma, Oklahoma State, or that was a n.ajor
area of concern. I am not sure you are suggesting that you brought
your library books up to the University of Oklahoma. I am not sure
you are suggesting that you created the perception of students in
Oklahoma, the idea that Langston offered a comparable program
that was offered at the University of Oklahoma, and until we get
to the point of enhancing those institutions to the point ghat they
are truly comparable and able to offer a comparable program, I
don't think we have solved the problem that I was trying to refer
to.

Mr. INHOFE. One last question, Mr. Chairman, and I am going to
try to get back to hear the rest of the witnesses. Mr. Chambers, if
an institution does all these things you suggest, and does them to
the satisfaction of the most critical individual, and it fails, would
you say the last recourse is to shut down the institution in favor of
the other institutions so that those individuals who you say are get-
ting an inferior education would then get a comparable education?

Mr. CHAMBERS. I don't think that we really, we get to that point,
Mr. Inhofe, with all respect.

What I have seen of institutions that have been enhanced, we
have white students beginning to accept enrollment in those insti-
tutions. We have white faculty members beginning to accept em-
ployment, and have a changing image of those institutions in
the State, and .L n't see that effort failing if it is carried out fairly
with the proposal.
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I think that you don't put it in the perspective of well, if all this
fails, do we then close Langston? I think we say if we are trying to
develop an educational system for all children in the State of Okla-
homa and we find it appropriate, race not being considered, to
modify programs in particular institutions, then we modify those
programs, and that might be at the University of Oklahoma, or it
might be in Langston, but I think that it is not the proper way of
approaching the thing of saying well, if we do A, B, C, or D and
that doesn't work, should we then close Langston?

I think say we do A, B, C, and D and we don't have the type of
program or enrollment at any institution in the State, then we
look at the next best thing.

Mr. INHOFE. Mr. Chambers, but if we do A, B, C, and D, as we did
back some 15 years ago, and it doesn't work, and ifI am not
saying i,h..re is, but if the quality of education continued to be infe-
rior during this period of time until finally some day what you
want to happen is going to happen, aren't those students getting an
inferior education?

I am really 7. once r ned about that, and this is a very genuine con-
cern that was expressed by blacks and whites in the Oklahoma
State Legislature during the time that there was some consider-
ation of closing the institutionyes, a few years from now, 5 years,
10 years from now, the problem will be resolved. What about those
students in the meantime? And this is a concern I wanted to share
with you because it is one that was expressed universally at that
time at least within the State, and there probably were other
States also where that was happening, but it wasn't just a matter
of dollar for dollar. It was making a concerted effort, more than
was made in other institutions.

Mr. CHAMBERS. Providing a quality education for all children in
a particular State is an objective I think of all of us. I really am
not in a position to say what was done in Oklahoma with respect to
Langston or other institutions. I don't really know those details,
but I think that the State itself has an obligation, however, of en-
hancing the programs at institutions it presently believes are not
offering the kinds of programs that ought to be offered to ensure
that those programs are enhanced to make them competitive, and I
don't think that just closing the school is the answer.

I don't know where the black students are going to go in Oklaho-
ma. I don't know that they are going to get into the University of
Oklahoma and I don't know that they are going to get into the
other institutions of the State. I don't know where the black facul-
ty members are going. I don't know where the black administrators
are going. We haven't solved that problem, and I don't think we
solved it in Oklahoma.

I think that we ought to look at a progress that is going to
ensure fair and equal employment for black faculty members and
administration, fair and equal opportunities for enrollment upon
graduation from colleges and universities, and until we get to that
point, I think that we start looking at ways to enhance all of the
program. to e:isure that objective.

Mr. INHOFE. Thank you, Mr. Chambers I do think we are
making progress. Our statistics, if you look at the enrollment sta-
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tistics, are impressive, and at least show a great effort has been
made in my State.

Mr. LICHTMAN. If I could just add one pointyour concern about
today's students in Oklahoma is precisely Judge Pratt's concern in
the Adams case.

His belief that there has to be timely enforcement is precisely
premised on the concern for today's students. If OCR is permitted
to delay and delay, we get enforcement so far down the road that it
does not help today's students. You really put your finger on the
basis for the timeframes and the basis for the need for timely
action in higher education as well.

Mr. WEISS. Thank you very much, Mr. Inhofe. We are also joined
by one of our distinguished members of the subcommittee, Mr.
Konnyu.

Mr. Konnyu, any questions or comments?
Mr. KONNYU. Thank you, Mr. Chairman. Mr. Chambers, I would

like to continue in the general direction that Mr. Inhofe is heading,
but shift the ground from Oklahoma to Washington, DC, and
Howard University.

According to the fall 1984 college enrollment survey, Howard
University had an undergraduate enrollment of 6,812 black stu-
dents, 32 white students, and 32 Hispanic students.

I compare that number to Lincoln University in Jefferson City,
MO, a town where I lived for 2 years when I was 12 and 13, the
first 2 years I spent in America. Since that date when I lived there,
about 15 percent of the students at Lincoln University, a tradition-
ally black university, have become white students.

At Howard University there seems to be no progress. Do you feel
that, that this 99.9 percent purity is a violation of title VI, first,
and second, what steps could or should be done by Howard Univer-
sity to improve its efforts in this area?

Mr. CHAMBERS. Well, first of all, I don't think those statistics
demonstrate that Howard is not complying with title VI. Howard, I
know historically, has been open to all students, and Howard has
made some efforts to bring nonminority students to the campus.

Howard has, I think, an excellent record in terms of the employ-
ment of personnel and what we have then as you have described is
a substantially higher percentage of minority students that are
nonminority students at Howard in those particular figL. --es.

If one looks at some of the professional schools at Howard, I
don't think your example will hold up. I think if one looks at the
law school, one looks t the dental school or the medical school,
one begins to see a different picture.

Mr. KONNYU. You ere shifting from my question which related to
undergraduates to the graduate students.

Mr. CHAMBERS. The overall university, and I think that is what
we looked at, and then we compared what is happening citywide
here or within the District in terms of minority opportunities and
undergraduate enrollment, and I think that looking at the broad
issue. we get perspective of what is occurring and what might occur
that would improve opportunities for all students within the Dis-
trict.

Mr. KONNYU. Now that issue of a half of, one-half of 1 percent of
the enrollment being white at Howard University as it relates to
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undergraduates, your answer doesn't make sense in terms of the
issue that is reversed in other States with other institutions. It
doesn't seem to be consistent.

Is Howard University to be treated intellectually different in
terms of arguments than let's say Lincoln University or some other
institution where real progress has been made?

Mr. CHAMBERS. Mr. Kcnityu, I think if one looks at each institu-
tion within the context of its historynow if I look at the Universi-
ty of Georgia or the University cf Florida, I know that those insti-
tutions were originally established for white students, and then I
asked whether those schools have made some efforts to bring mi-
nority students on to those campuses and begin to measure there,
and I begin to measure based on the statistical data that the enroll-
ment reflects-

Mr. KONNYU. You know what I am trying to point out, Mr.
Chambers. Lincoln University made 30 times better progress than
Howard University, and it seems to me that the prima facie case, if
you can base it on numbers, and that's I know dangerous from
time to time, is that Howard University with respect to undergrad-
uate enrollment is simply making no efforts whatsoever.

Mr. CHAMBERS. I would disagree, knowing the degree of Howard,
and I also know a little bit about Lincoln University and why we
have the representation there, and I know a little bit about what is
happening at the University of Missouri and the minority opportu-
nities at the University of Missouri, and one can appreciate the
concern in Missouri, particularl, at Lincoln, about the efforts of
the State to improve opportunities for minorities in enrollment and
in employment.

The Langston situation there, I think, raises a real question
about whether the State is go=ng to ensure that minorities- -

Mr. KONNYU. I'm sorry. Which situation?
Mr. CHAMBERS. At the un versity in MissouriLincoln. I said

Langston. I meant Lincoln, were the State is really committed to
ensuring minorities have an o,wortunity in education and the total
educational system.

Now in Howard, aga'n I notic that Howard had made efforts to
recruit minority students, nonminority students, and I know that it
has had some success with them, and I know that in many of the
schools we have I think substantial nonminority enrollment, and so
I don't condemn Howard at all.

Mr. KONNYU. Half of 1 percent is substantial?
Mr. CHAMBERS. You are talking about undergraduate. I don't

really isolate a program. If one goes to Harvard and asks if Har-
vard is making an effort to bring minority students into the
schools, and isolate a program, one can raise a serious question.

Mr. WEISS We are going to break at this point. The 10-minute
warning has sounded, as there is a vote on the floor. The subcom-
mittee will remain in recess for about 10 to 15 minutes after which
time we will resume our questioning.

Mr. KONNYU. Thank you, Mr. Chairman. I am finished with my
questions.

Mr. WEISS. Mr. Lightfoot, do you have any further questions of
this panel?
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Mr. LIGHTFOOT. No, sir. I would like to make one quick comment
to Mr. Chambers.

If we had the ideal, if you were the president of a black universi-
ty and I were the president of a white university, then our overall
goal would be that we would try to put together the type of a pro-
gram that would attract students to our two schools, you and I
would be friends and be in friendly competition, and I would try to
put together a better program to attract black students to my
school and you would try to put together a better program to at-
tract wh;te students to your school, and the basic goal being the
best possible education we could give to students, regardless of the
university?

Mr. CHAMBERS. I would agree with that.
Mr. LIGHTFOOT. I think we are all headed in the same direction.

We are just going on different roads.
Mr. WEISS. I thank you very much. The questioning of this panel

is now concludea. Of course, you are welcome to stay with us for
the balance of the hearing. When we resume, we will have the
Acting Assistant Secretary for Civil Rights, the Honorable Alicia
Coro, as our next witness.

[Recess taken.]
Mr. WEISS. The subcommittee is now back in session. We have

some important work on the floor of the House today and so we
will be interrupted from time to time for votes, but we will try to
make those breaks as brief as possible. Some of our Members will
be in and out because they will be attending to some of that busi-
ness.

Our next witness will be the Honorable Alicia Coro, Acting As-
sistant Secretary for Civil Rights, U.S. Department of Education.

Welcome, Ms. Coro. If you would stand, please, and raise your
right hand?

Do you swear or affirm that the testimony you are about to give
will be the truth, the whole truth, and nothing but the truth?

Ms. CORO. I do.
Mr. WEISS. Thank you. If you have associates you want to join

you at the witness table, that is perfectly OK. If from time to time
you need to be filled in by the staff, I would ask that they be sworn
in at that time.

Ms. CORO. Thank you.
Mr. WEISS. We have your prepared statement, and it will be en-

tered into the record in its entirety. You may use your 10 minutes
in whatever way you think is most appropriate?

STATEMENT OF ALICIA CORO, ACTING ASSISTANT SECRETARY
FOR CIVIL RIGHTS, U.S. DEPARTMENT OF EDUCATION, ACCOM-
PANIED BY PHILIP KIKO, ACTING DIRECTOR, POLICY AND EN-
FORCEMENT DIVISION

Ms. CoRo. Thank you, Mr. Chairman, and members of the sub-
committee, thank you for the opportunity to testify about the ef-
forts of the Office for Civil Rights to address two of the major
issues presently facing the Office. Those issues are irregularities in
the processing of cases Ly certain of the regional office staff, and
higher education desegrzgat ion.

,1c
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I would like to make certain statements before I take your ques-
tions. My testimony has been submitted for the record. I believe,
however, that some basic information on these issues will help clar-
ify matters for the subcommittee.

For the past 9 months, OCR has investigated and effectively
dealt with the discovery of certain case processing irregularities in
6 of OCR's 10 regional offices.

I discovered this problem during a visit to the Boston regional
office on Tuesday, July 15, 1986. At that time, I was given report,
of unethical and unprofessional activities with regard to efforts to
meet the Adams timeframes.

Specifically I was informed that certain regional officials in
Boston had directed subordinate employees to backdate letters of
findings, or LOF's, so that those documents were recorded as if
they had met the relevant Adams timeframes.

In addition, I was advised of problems with regard to the inap-
propriate extension of certain tolled cases.

Now at the outset, I immediately reported the matter to the Sec-
retary and to the general counsel. At the order of the Secretary,
the files in Boston were secured. Within 3 days, I sent a team of
OCR senior staff to Boston to investigate fully the situation in that
regional office. I believe it is significant that this OCR investigation
commenced immediately and it was at my initiation.

I reported the results of this Boston investigation to the Secre-
tary on August 20, 3 986. A summary of the results of this: investi-
gation was also reported to the Adams court and plaintiffs in Sep-
tember, and to the Adams plaintiffs again in October when we sub-
mittet the OCR semiannual report.

To date. I have not been officially contacted by the Adams plain-
tiffs with any requests for additional information and/or any com-
ments they might have on this matter.

The OCR team found evidence to suggest that the Boston region-
al office sometimes had used improper procedures with regard to
certain requirements of the Adams order. In some cases, dates re-
flected in the signoff logs were from 1 to 6 days after the date
stamped on the official file copy of the LOF. This indicates that the
actual issuance date was after the Adams deadline.

Shortly after the special Boston investigation was completed, I
sent three other teams of OCR senior staff to the remaining nine
regional offices to determine whether there were similar occur-
rences in any of those offices. I reported the results of this region-
by-region investigation to the Secretary in December 1986 after a
detailed report had been prepared for me by the team leader who
oversaw the nationwide investigation.

Dating discrepancies were found in five of the remaining nine re-
gional offices, in Atlanta, Dallas, Kansas City, San Francisco, and
Seattle. In five of the nine regional offices, in Philadelphia, Atlan-
ta, Dallas, San Francisco, and Seattle, cases were founa to be rou-
tinely tolled or interrupted without an adequate basis. Some re-
gions had inappropriately invoked certain tolling provisions and
some continued the tolls well beyond the time that they should
have, whether or not the toll had been appropriately initiated in
the first place.
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In March 1987, another report was filed with the Adams court
advising Judge Pratt of the results of the nationwide investigation
and of the various actions I have instructed the agency to take to
cure the problems discovered.

Since July 1986 when these problems were first brought to my
attention, I have implemented a number of policy as well as per-
sonnel changes to ensure that nothing like this ever happens again.

First, a plan has been developed for frequent audits of regional
case files and records to validate data entered into the automated
case information management system, or ACIMS, regarding dates
relevant to compliance with the Adams order and the tolling of
Adams timeframes.

To ensure that these objectives, the objectives of these reviews
which are to be conducted without advance warning are not defeat-
ed, I request that you not ask me to discuss further details about
these future audits.

Secondly, a special performance objective has been added to all
of the regional directors' performance agreements which places
personal responsibility upon each regional director for monitoring
regional performance, specifically to ensure that time sensitive doc-
uments are dated accurately and that cases on toll status are re-
viewed periodically.

Detailed written guidance has been prepared for the regions re-
garding the implementation of the Adams order, particularly in
the area of issuance of LOF's and tolling of the timeframes.

A study is being conducted of regional case processing procedures
to identify opportunities for simplification.

A review is underway to assess current regional reporting and
other administrative requirements to see whether their elimination
or modification would enable regional staff, including regional di-
rectors, to devote a higher percentage of time to case management
activities. The following is an illustration of the effectiveness of
these corrective measures.

While on February 26, 1986, there were 258 cases nationwide in a
tolled status, exactly 1 year later there were only 74. This repre-
sents a significant, 71 percent, decline in the number of cases being
placed on hold, and more recently, as of April 21, 1987, the number
of cases on toll nationwide has declined even more, to 62.

With regard to disciplinary action, I have admonished current re-
gional erectors who were in that capacity when improper caar.
management practices occurred in their regions.

In Boston where the most pervasive mismanagement occurred,
four of the five top managers in that office have been replaced. I
fired one. One retired shortly before I discovered the irregularities.
One was transferred to headquarters and subsequently resigned,
and one was removed and reassigned to another position.

Finally, even if all of the cases identified as having some irregu-
larity indeed resulted in a missed Adams due date, which in many
instances was not the case, OCR's overall complaint compliance
rates as reported to the Adams court would have been changed
little, if at all, and this is because those missed timeframes could
likely have been offset by the use of the 20 percent exception which
is permitted by the order. Thus by contrast to the impression con-
veyed by most of the press reports, the matter has been handled
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swiftly, effectively, and efficiently to ensure that the problem does
not recur.

Mr. Chairman, to read the news stories around the country, you
would gather the erroneous impression ..iat all OCR employees
took part in the case processing irregularities, and nothing could be
further from the truth.

I believe that with few exceptions, the OCR staff, the career
staff, are honest, decent, law abiding, dedicated, hard working and
committed career civil servants.

One more pointthe union which represents OCR employees, is
on record requesting that OCR management lessen the strict dead-
lines all OCR employees have to adhere to in their performance
plans because they contend these timeframes are too strict and im-
possible to meet.

We have responded to the union indicating that the timeframes
are dictated by the court and are not within OCR's prerogative to
adjust.

I would like to emphatically state that under no conditions as
long as I hold this position or another position of responsibility in
the Office for Civil Rights, will I permit any wrongdoing with re-
spect to the handling of documents pertaining to safeguarding the
civil rights of the American people. I am a new American, having
arrived in this country in early 1964, and I pride myself in protect-
ing the rights which I consider sacred and which other countries do
not provide to their citizens. I believe it is my duty to protect those
rights, and I believe I have done just that and will continue to do
it, and my record speaks fur itself.

On higher education desegregation, to bring you up to date on
the issue of higher education desegregation, first I want to note
that the subcommittee should be aware that Secretary Bennett has
called each of the Governors of the States with expired desegrega-
tion plans to seek their active involvement in reviewing the factual
findings prepared by OCR.

We mailed proposed factual reports to the Governors on March
27 of this year. We have asked for their comments as well as public
comments within 60 days. In accord with OCR's past practices, De-
partment officials will meet with these Governors or their staffs to
discuss these reports and their higher education desegregation ac-
tivities generally. We hope the advice from the Governors will, first
of all, help ensure that our reports are accurate, and secondly, help
us in our continuing efforts to make higher education equally
available to all.

The subcommittee has been prcvided with copies of the proposed
factual reports, and I would like to briefly describe the process
OCR used to produce these reports.

Five plans expired in December 1985, and five more on June 30,
1986. The first five were Arkansas, Florida, North Carolinaonly
the community collegesOklahoma and Georgia The second five
were Virginia, West Virginia, South Carolina, Missouri, and Dela-
ware.

As the plans were expiring, OCR's regional offices received re-
ports from the States themselves as we have done in previous
years. Regional office staff visited all 254 institutions covered by
desegregation plans and prepared reports based upon those visits.
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The regional offices also prepared a report on each State, summa-
rizing the plan commitments and the State's activities over the life
of the plan.

In addition, statistical data from OCR surveys was collected. All
this material was submitted to OCR in Washington and then we
went to work.

Faced with thousands of pages of material, a task force was orga-
nized to compile the basic information into usable form. Task force
members worked full time on this project for several months
during the summer of 1986. Further review and consolidation, in-
cluding extensive fact checking performed by another group, result-
ed in final preparation of the draft reports we have now sent out
for comment. Both efforts were given the same basic instructions
prepare a complete, objective, factual summary of the activities of
each State under a higher education desegregation plan.

In March 1987, final checking of facts and proofreading was com-
pleted, and we decided, however, that rather than come to a con-
clusion ex cathedra, we would provide a final formal opportunity
for Governors and the public to comment. The 10 reports total over
570 pages, and that is not including the statistical tables. The
amount of information and the importance of the decisions that
will be made suggested strongly that we should get comments to
ensure we have a proper factual basis for our decisions, and that
all relevant consideraticns are brought to our attention.

At the conclusion of the comment period, we w it be making deci-
sions about whether and to what extent each Suite and institution
is in compliance with title VI of the Civil Rights Act of 1964.

We will be happy to consider your comments if you would care to
make any. If any Member would like copies of the reports, we will
be glad to provide them to you.

Mr. Chairman, once again, it is my belief that the case misman-
agement problems have been addressed vigorously aid thoroughly.
I want to reassure the subcommittee that one of the first things we
looked at after having discovered the problem was whether the in-
appropriate case handling practices had any effect on the substan-
tive civil rights issues in the complaints and, as far as we can tell,
these irregularities did not adversely affect any individual's civil
rights nor OCR's overall compliance with the court-ordered time-
frames.

This is not meant to minimize in any way the importance of com-
plying with the letter of the court's order. The dating discrepancies
go to the integrity of the case processing system. The tolling Prob-
lems unnecessarily delayed the adjudication of rights. Both types of
practices are to be condemned. We are now vigilant to prevent any
case processing irregularities in the future.

Mr. Chairman, I want to reiterate our continuing commitme.it to
enforcement of title VI in higher education. OCR will not permit
by action or inaction discrimination in any educational activity
under its jurisdiction, whether in those States that formerly operat-
ed de jure segregated higher education systems, or elsewhere. I
take our responsibilities in this area very seriously.

We have, so far at least, avoidee a rush to judgment on these
very important decisions. Soon we will have completed a long and
detailed evaluatio^ process. I think the outcome will be a carefully
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reasoned and effective approach to title VI enforcement in the
future, ensuring equal educational opportunity in higher education.

Finally, I believe it is relevant to bring to your attention some
examples of the kinds of action I have taken in the past 17 months
to ensure the rigorous enforcement of civil rights.

Since January 1986 when I was appointed Acting Assistant Sec-
retary, I have authorized the issuance of 12 notices of opportunity
for a hearing. Twenty-five letters of findings have been issued
where violations have been found; 768 letters of findings have been
issued where violations were corrected.

We are enforcing civil rights in the Office for Civil Rights.
Mr. Chairman, thank you for your attention. I will be happy to

answer any questions you might have.
[The prepared statement of Ms. Coro follows:]
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Mr. Chairman and Members of the Subcommittee.

Thank you for the opportunity to testify about the efforts of the Office

for Civil Rights to address two of the major issues presently facing the

Office. Those issues are irregularities in the processing of cases by

certain of the Regional Office caff, and higher education desegregation.

With the Chairman's permission, I would like to read a brief statement

before taking your questions. I believe some basic information on these

Issues will help clarify matters for the Subcommittee.

As you are no doubt aware, for the past 9 months OCR has investigated

and effectively dealt with the discovery of certain case processing irregu-

larities in 6 of OCR's 10 regional offices. I am providing you with a full

accounting of the entire matter. However, before I get into the details of

how I first learned of and subsequently dealt with the misconduct, I will

briefly describe for you the framework within which the problem arose.

Since 1977, OCR has been operating under what is referred to as the

Adams Order. The Order sets forth time frames for the processing of OCR

complaints and compliance reviews. The Adams Order, which has been modified

by the court several times since its inception, provides OCR with 15 days to

either acknowledge the receipt of a complete complaint or notify a complainant

in writing if a complaint is not complete. The Order requires OCR to Investigate

a complaint and to issue a LcAter of Findings -- or LOF -- within 105 days

from the receipt of the complete complaint. If a violation of one of the

civil rights laws is found, the Order requires that OCR negotiate and secure

corrective action within 195 days from the receipt of the complete complaint.

If corrective action -- or voluntary compliance -- is not secured within the

allotted time, then the Order requires OCR to initiate formal enforcement

action within 225 days from the receipt -r the complete complaint.
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In addioon, the Adams Order also permits OCR to "toll" -- or interrupt --

case processing of complaints and compliance reviews in certain defined circum-

stances.

The Adams Order permits except-ons to the time frames for up to 20 porcpnt

f tne complaints and compliance reviews processed nationwide in a fiscal year --

but no more than 30 percent of these exception' can occur under any one statute's

Jurisdiction (for example, Section 5041 or in any one regional office.

You should also be aware that the ,erformance agreements of all OCR regional

program managers contain performau.e standards reqUirl a that "100 percent of

Lie Adams doe dates" be met, while permitting that the xception he employed fur

"no more than 20 percent of tne due dates." The siccess of their performance in

meeting these deadl its

As a final backgr or

n the factors that determine' their pay.

orP collects and stoles informat.on on its

con 'nt and rompliance review activities in what is knee as thr Automated

Case Information Management Sy'tem or AC1MS. AC1mS is a fully automated on-line

computer system that tracks the occurrence of critical evens -- such as Adams

time frame and provides accurate and timely Case information to staff it

OCP's reai oal office, and headquarters.

With this backgrouni, I will now oiscus' the various circumstances surrounding

the inappropriate case prorpccing orac' CE,.

To read certain newspaof accounts, you would hi r that the problem was

discovered only yesterday. I think it is very impc cc, t tor the "l;uhcommittpp

to understand that 1 discovered tnis problem, during a visit to thy Rosfor

regional office on Tuesday, July 15, 1qP. At that time, I was g-.en rennr.'

of unethical and unprofessional activities with sand to efforts to Met,

the Adams t me frames. Specifically, I was informed that certain regional

officials in Posts' had dine-ted subordinate pmploypes to "backdate" Letters
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of Findings, or l0Fs, so that those documents were recorded as if they nad

"met" the relevant Adams time frames. In addition, I was advised of problems

with regard to the inappropriate extension of certa i "tolled" cases.

At the outset, I immediately reported the matt?r to the Secretary and

to the General Counsel. At the order of the Secretary, the files in Boston

were secured and taken into the custody of the Inspector General's office,

over the weekend following that Tuesday. Within three days, I sent a team

of OCR senior staff ,o Boston to investigate fully toe situation in that

regional office. I believe it is significant that this OCR investigation

commenced immediately and was triggered by my reports to Departn nt officials.

I reported the results of the OCR team's findings -- which were based on

detailed iispections of targeted case files -- to tne Secretary on August 20,

1986. A summary of the results of this investigation was also reported to the

Adams Court and plain,. ffs in September, and to the Adams plaintiffs again

in October.

The OCR team found evidence to suggest that the Boston regional office

sometimes had used improper procedures with regard to certain requirements

of the Adams Order. Specifically, in 15 (out of 26) cases, the dates reflected

in the sign-off logs were from one to six days after the date stamped on

the official file copy of the Lu. This indicates that the actual issuance

date was after the Adams deadline.

In October, in OCR's Semiannual Report to the Adams plaintiffs, we again

disclosed th possibility of problens in the reg/ona' offices, as well as in

Boston.

Shortly after the s. cial Roston investigation was completed, I se,it

three other teams of OCR senior staff to the remairong 9 regional offices to



272

-4-

determine whether there were similar occurrences in any of t'ose offices. I

reported the results of this region-by-region investigation to the Secretary

in December 1986, after a detailed report had beer prepared for me by the

team leader who oversaw the nationwide investigation.

Dating discrepancies were found in 5 of the remaining 9 regional offices --

in Atlanta, Dallas, Kansas City, San Francisco, and Settle. For exampl,_,

the date reflected in a sign-off log would be one or two days after the date

stamped on the file copy of the LOF (the Adams due da'e).

In 5 of the 9 regional offices -- Philadelphia, Atlanta, Dallas, San Francisc,,

and Seattle -- cases were found to be routinely tolled (or interrupted) without

an adequate basis. Some regions inappropriately invoked certain tolling

provisions and some continued the tolls well beyond the time that they s..ould

have, whether or not the toll had ',en appropriately initiated in the first

place.

In March 1987, another report was filed with the Adams Court, advising

Judge Pratt of the results of the nationwide investigation and of the various

action. have instructed the agency to take to cure the problems discovered.

Since July 1986, when these problems were first brought to my attention, I

have implemented a number of pol;cy -- as well as personnel -- changes to ensure

that nothing like this ever happens again.

A plan has been developed for freauent aunts of regional case files and

records to assess the validity of data entered into ACImS regarding dates

relevant to compliance with the Adams Order and the tolling of Adams time

frames. To ensure that the ohjectives of these reviews -- which are to he

conducted without advance wa ning -- are not defeated, I request that you

not ask me to dis, further details about tese upcomng audits.
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I have also added a special performance objective to all o he Regional

Directors' performance agreements, which is designed to eliminate recurrence of

the objectionable practices and to place personal responsibility uk)n each

Regional Director for monitoring regional performance. This includes the

requrrement that the Regional Directors have direct personal knowledge of the

Adams due dates and can document the actual transmittal dates of all

acknowledgment letters and Letters of Findings.

In addition, the Regional Directors have developed, at my direction,

regional monitoring systems to ensure toe time-sensitive documents are dated

accurately and that cases on toll status are reviewed periodically. These

systems have been reviewed by OCR headquarters and uniform case management

processing systems have been developed.

OCR nas also prepared detailed written guidance for the regions regarding

the implementation of the Adams Order -- particularly in the areas of issuance

of Letters of Findings and tolling of time frames -- to avoid the possibility

of any future misinterpretations of the requirements of the Order.

I have also taken other preventive action to avoid recurrence of Adams

Vle frame irrejularities. For example, OCR is conducting a study of renicnal

case processing procedures to identify opportunities for simplification. The

agency is also reviewing current regional reporting and other administrative

requirements to ascertain whether *heir elimination or modification would

0nable regional staff, including Regional nirectcrs, to d_vot, a nigher percentage

of time to cas- management activities.

I direct your attention to the following illustration o the e-fectiveness

of these cor-ertive meas.,res while, on Fehrua-j, 2C, 19PA, tnere were ?5P cases

nationwide in a "tolled" status, exactly one year later there were only 74, This

represents a significant -- 71 percent -- dPciine In the rumher of cases Pelnd

placed on hold.
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With regard to disciplinary action, I have admonished current Regional

Oirectorr vho were in that capacity when improper case management practices

occurred in their regions. In addition, in Roston, where the most pervasive

mismanagement occurred, four of the five top managers 10 that office have been

replaced. I fired one. One retired (shortly before I discovered the irregu-

larities); one was transferred to headauac.ers and subsequently resigned, and

one was removed and reassigned to another position.

Finally, even if all of the cases identified as having some irregularity

indeed resulted in a missed Adams due date -- wnich in many instances was not

the case -- OCR's overall complaint compliance rates, as reported to the Adams

court, would have been changed little, if at all. This is because those missed

time frames could lively have been offset by the use of the "20 percent exception"

which, as I explained earlier, is permitted by the Adams Order.

Thus, by cortrast to the impression conveyed by most of the press reports,

the matter has been handled swiftly, effectively and efficiently so as to ensure

that the problem does not recur. Firthermore, while news stories around the

country conveyed the erroneous impression that all OCR employees took part in

the case process,nc irregularities, rothing could be further from the truth,

With few exceptions, the ncR staff are honest, decent, law ah,ding, dedicated,

hardworking and committed civil servants. In addition, I would like to nntp

thct the union, which represents nr), er'sr:loyees, is or record requstIno that

OCP management lesser t'e s+rict deadllnes all 1rD em,t'loyees have to aAherp

to In their pertor,arcp plans. WP, rf resnr',., to tre ,,dicei,g

the the tIrre frames tt'e ar, are nn within Oro's

onenogatlin 4n rea-!;Jst.
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(HIGHER ED. DESEG.)

To bring you up to date on the issue of higher education desegregation,

the Subcommittee should he aware that Secretary Bennett called each of the

Governors of the states with expired desegregation plans to seek their active

Involvement in reviewing the factual findings prepared by OCR 'ks you know,

we mailed proposed factual reports to the Go armors on March 27 of this year.

We have asked for their comments, as well as public comments, within sixty

days. In accord with OCR's past practices, Department officials will meet

with these Governors or their staffs to discuss these reports and their higher

education desegregation activities generally. Naturally, we hope the advice

from the Governors will, first of all, help ensure our reports are accurate

and, secondly, help us in our cont-ouing efforts to make higher edut.ation

equally available to all.

The Subcommittee has been provided with copies of the proposed factual

reports. I would like to briefly describe the prrcess OrR used to produce

then. Five plans expired in December 1985, and five more on June 30, 1985.

The first five were Arkansas, Florida, North Carolina 'the Community Colleges

only), Oklahoma, ano Georgia. The second five were Virginia, ...est Virgina,

South Carolina, Missoufi, and Delaware. As the plans were evpiring, OCR's

recional offices received reports from the states themselves, as we have done

in previous years. Regional office staff .1sited all 254 InstltutionS covered

by desegregation plans and prepared reports based upon those visits. The

regional offices also prepared A 'eport on each sten, summarizing the plan

Commitments and the state's ahtivities over thP life of the plan. In addition,

statistical data from orP Surveys was conecteH. Ail this material was Suh-otted

to OCR in Washington.
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Faced with thousands of pages of material, a task force gas organized to

compile the basic information into useable form. Task force members worked

fuiltime on this project for several months during the summer of 198f. Further

review and consolidation, including extensive fact-checking, performed by

another group resulted in final preparation of the draft repc :s we have now

sent out for COMMeht. Roth efforts were g;ver, the same basic instructions:

prepare a complete objective factual summary of the activities of each state

under a higher education desegregation plan. In March 1987, final checking

of facts and proofreading was completed. We decided, however, that, rather

than come to a conclusion ex cathedra, MP would provide a final formal

opportunity for Governors and the public to comment. The ten reports total

over 570 pages, rot includ-ng statistical tables. The amount of information

and the importance of the decisions that will he made suggested strongly that

we should get comments to ensure we have a proper factual basis for our decisions

and that all relevant considerations are brought to our attention.

At the conclusion of the comment period, will be making decisions about

whether, an.3 to what extent, each state and institution is in compliance with

Title VI of the Civil P-ghts Act of igfd.

We will be happy to consider your torrents, ,f you would care to "ake

any. any Member woulo likp copies of the reports, MP will be glad to

provide them to you.

Mr. Chairman, It 's my 'e'ief t"at t'e Case mls,arage,et haa

been ad1"ess war' to reassure the ..',..1hCOMri.oe

that OPP of the first thIrrjs we lloke,1 a', f.o' t,avleg ,,SCPVePPI the Orr.,"e',

was whether the loapproprlate hah"!''PC ChaCt'CPS naA my e'fect Or t'-'e

substaotive ':11411 1r "P Cs tar as we can +P7,,

these irregJarlr:ek dn, r,. A.*c.r A, JA,.
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or OCR's overall compliance with the court-ordered time frames. This is not

meant to minimize, In any way, the importance of compliing with the letter of

the court's order. The dating discrepancies go to the integrity of the case

processing system. The tolling problems unnecessarily delayed the adjudication

of rights. Roth types of practices are to he condemned. We will be vigilant

in our efforts to prevent dating discrepancies or any other case processing

irregularities in the future.

Finally, I want to reiterate our continuing commitment to enforcement

of Title VI in higher education. OCR will not permit, by action or inaction,

discrimination in any educational activity under its jurisdiction -- whether

in those states that formerly operated de jure segregated higher education

systems or elsewhere. We take our responsibilities in this area very seriously.

We have, so far at least, avoided a .ush to judgment on these very Important

4ecisions. Soon, we will have completed a long and detailed evaluation process.

I think the outcome will be a carefully reasoned and effective approach to

Title VI enforcement in the future ensuring eoual educational opportunity in

higher education.

mr. Chairman, thank you for your attentio. 7 will be happy to answer

any questions you might have.
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Mr. WEISS. Thank you very much, Ms. Coro. You testified that
you personally discovered the backdating problem during a visit to
the region I office on July 15, 1986. Is thrt correct?

Ms. CORO. That is correct, sir
Mr. WEISS. According to the inspector general's investigative

report on backdating in region I, the inspector general first learned
of the backdating on June 17, 1986, and began questioning region I
staff on July 14, the day before you claim that you had discovered
the backdating problem by yourself.

Now which is correct, your testimony or the inspector general's
investigative report?

Ms. CORO. Well, both I assume are correct because the inspector
general never informed me that he had discovered this problem
through a hot line complaint. I read the same paragraph that you
are reading, but he never informed me. The regional staff who had
been interviewed the day before were told not to tell anyone, in-
cluding their supervisors. that they were being interviewed. I did
not know anything until I arrived in Boston on July 15 that there
had been backdating in that office. The inspector general never in-
formed m about the investigation.

Mr. WEISS. Now was there an acting regional director in region I
at that time?

Ms. CORO. She had been the acting regional director for I think
about 10 days.

Mr. WEISS. Loa Bliss, right?
Ms. CORO. That is correct.
Mr. WEISS. Ion't it true that she informed you that the inspector

general had begun an investigation?
Ms. Com She informed me around 12 noon of that same day,

July 15. She had not informed me before that the inspector general
knew about backdating.

As a matter of fact, at that time, that's when I learned of the
backdating problem, I then immediately notified the general coun-
sel and the Chief of Staff of the Secretary.

Mr. WEISS. Did you cooperate with the inspector general's inves-
tigation?

Ms. CORO. The inspector general never approached me.
Mr. WEISS. Didn't you on July 16, 1986. inform the inspector gen-

eral that you would not provide documents to hi,, office?
Ms. CORO. That was an incident that lasted fer about 15 minutes.

I, of course, was very upset about what I had discovered thy day
before, and I didn't know that this was going on. I am a human
being and was naturally upset. I was upset because of the way in
which the inspector general's office asked for information. It was a
lower-level staff person, who was informed that I would have to
consult with the general counsel. When I spoke with the general
counsel, he said yes, just go ahead. I spoke with the inspector gen-
eral to discuss the matter. The issue was resolved to the extent
that that very same evening we were making plans, the inspector
general and myself, or lie logistics of the inspector general in
taking over the files That is an incident that unfortunately the in-
spector general chose to put in that report.

The fact is that the inspector general had received this notice on
June 16, and I think you are going to have to ask him. I don't
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know why they didn't start investigating until July 16. A month
elapsed before anything happened with regard to an investigation.
However, I think that's a question for the inspector general. I
cannot answer that question.

Mr. WEISS. So that your answer then is that initially you did not
cooperate with the inspector general's investigation, is that cor-
rect?

Ms. CORO. No. I didn't say that. I said I was upset. I questioned
the person who was asking me for the documents because as I said,
it was a lower level person. I just didn't know how to respond at
that particular time. When I became informed, immediately I coop-
erated.

Mr. WEISS. Now that, that re:usal, that 15 minutes took
place-

Ms. CORO. The point that I am trying to make, it was not the in-
spector general who asked me. It was lower level staff. I just didn't
know the background of that request at that time because I didn't
know that the

Mr. WEISS. What do you mean lower level staff? You mean it was
not the inspector general personally? It was somebody on the staff
of the inspector general, and you said that you would not-

Ms. CORO. I had no background at that particular point. I had no
knowledge that the inspector general had received a hot line com-
plaint. I found out about it when I read that report.

I think you should ask the inspector general why he didn't do
'vthing for a whole month.

r. WEISS. Well, I think that you will be satisfied with the thor-
oughness of the inquiry that this subcommittee will undertake.

Ms. CORO. A whole month had elapsed and nothing had ever hap-
pened for a whole m',nth until I was the one who informed the gen-
eral counsel and ilie Secretary. I want that in the record as well.

Mr. WEISS. It is in the record. On July 15 when you discovered on
the basis of your personal visit, did anybody tell you at that time
that the inspector general was undertaking an investigation, was
interviewing people?

Ms. CORO. Loa Bliss told me around noon of that day, and that is
whe i I learned. I did not have any prior knowledge.

Mr. WEISS. That was on the 15th9
Ms. CORO. That was on the 15th
Mr. WEISS. It was on the day after, on the 16th, that you were

asked by the-
Ms. CORO. She didn't know what was going on She just sail that

the inspector general was asking questions We didn't know the
nature of the questioning

A lot of things had been happening in that office There had
been break-ins in the office, so she was not told exactly the reason
of the inquiry.

Mr. WEISS. She identified herself as being on the staff of the in-
spector general, did she not?

Ms. CORO. She did what?
Mr. WEISS. The staff person, was it a she or a he, of the inspector

general who you spoke with during the 15 minutes?
Ms. CORO. 1 don't remember. I don't really remember who. I

thought we were talking about what happened when I went to the
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office on July 15. I want to make sure that that is understood, be-
cause I can recall that day very, very well, Mr. Chairman, so I
would like to go over that day. At around noontime--

Mr. v;rtss. Let's start before that day. How did you happen to go
to the Boston regional office?

Ms. CORO. There had been performance problems with that off e
for quite some time and I was concerned. The region was ur -A. a
performance improvement plan of some sort. I had had disc ..scions
with the regional director on the performance overall. There were
numerous labor/management issues there, complaints and griev-
ances and so forth, so I was concerned.

The regional director retired on either June 30 or July 3, what-
ever date it was, and I made Ms. Bliss the acting regional director.
I then said I would come for a vi_.t to go over the issues. Ms. Bliss
had to take over an office and I gave her about a week or so, and
then I went. She prepared some information for me prior to my
going there. I took the morning plane and I arrived there. Ms. Bliss
picked me up at the airport. We went to the office. I met with the
senior staff and then the general staff. Around noon Ms. Bliss in-
formed me of the backdating problem. Ms. Bliss told me that she
had been approached by the inspector general. She did not know
what the issues were at that time. She had only been approached
the day before.

Mr. WEISS. Now on that day before, she was in fact requested to
furnish the Office of the Inspector General specific information and
the "cpartmental documents relative to the investigation, isn't that
col rea?

Ms. Cow. I don't know.
Mr. WEISS. She told you about noon on July 15-
Ms. CORO. My recollection, Mr. Chairman, is that she actually

did not know what the inspector general was looking for at that
time. We had had break-ins. We had had a lot of problems in that
office. One of the issues was the backdating.

Mr. WEISS. Ms. Coro, let me read to you then from the inspector
general's report. "On July 14, 1986 [Loa] BLISS was requested to
furnish the Office of Inspector General (OIG) specific information
and Departmental documents relative to the investigation."

Now did she on July 15, when you had the conversation with her
at noon, tell you that she had in fact been requested to provide
that specific information and departmental documents?

Ms. CORO. I assume she did.
Mr. WEISS. You have no personal recollection of it?
Ms. CORO. I have no personal recollection of the exact conversa-

tion. My concern was the mishandling of documents and the tolling
of cases and my responsibility with regard to these documents.
That was my primary concern at that time.

Mr. WEISS. Now how then within the context of that conversa-
tion did you then discover that there was backdating going on9

Ms. Coto. Because she told me. She explained to me what she
has seen during the previous months

Mr. WEISS. She didn't tell you :le this is what the inspector gen-
eral was talking to her about?

Ms. CORO. She said that was one of the questions, but they had
other things.
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Mr. WEISS. All right, so that in fact, Ms. Coro, it is not you who
discovered what was going on?

Ms. CORO. I did. I didn't know anything.
Mr. WEISS. The acting regional director told you that the inspec-

tor general had been in the day before talking about backdating?
That is what you discovered, right?

Ms. CORO. I want to make this clear for the record.
Mr. WEISS. Yes. Right. Make it clear for the record.
Ms. CORO. My point is that at that time I learned about the back-

dating from the acting regional director. She told me at that time
her concerns about the mishandling of documents, and that's how I
learned, and that's the fact.

Mr. WEISS. And you never made the connection between that and
the inspector general's presence on the premises?

Ms. CORO. As I said, there were other problems in that office. I
am not told by the inspector general what they do. I think this is
something for the inspector general to answer.

We receive sometimes referrals of hot line complaints of misuse
of phones, time and attendance, and so forth. We follow through
when we receive these referrals. If he doesn't tell me, then I don't
know.

Mr. WEISS. Now you also stated in your direct testimony that you
immediately spoke to the Office of the Secretary and the general
counsel, and that you sealed the records or some such. What did
you do? Tell us what you did.

Ms. Coro. Well, as I said, I informed the general counsel and the
Chief of Staff. We then proceeded to act. They informed the Secre-
tary that very same afternoon. I think he was in town, and the Sec-
retary ordered the inspector general to secure the files.

Now I don't recall exactly at what time that happened, and
that's something again that you will have to ask the inspector gen-
eral.

Mr. WEISS. Let me then read to you again from the same report
of the inspector general:

. . On July 16, 1986 Alicia CORO, Acting Assistant Secretary, OCR stated OCR
would not provide certain requested documents uniess she was instructed to do so
by the Office of General Counsel

Ms. CORO. Mr. Chairman, excuse me for interrupting. This is a
legal matter. I am not an attorney. 1 would like to have the opinion
of the general counsel. I won't know what is going on. I am presid-
ing over this office. I know there have been all kinds of problems
going on there There is mishandling of documents. I have to have
some counsel on how to proceed, and that's exactly what I did.

Mr. WEISS. That's all very fine. I just raise all these points in
view of your testimon which bore down very heavily on the fact it
was you who discovered this.

Ms. Cow. Yes. As far as the Office for Civil Rights, I discovered
it. As far as the Office for Civil Rights, nobody had any inkling of
what was going on. At least nobody told me.

Mr. WEISS. Oh, but you don't count the inspector general's find-
ing before you-----
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Ms. CORO. I am concerned, Mr. Chairman. I am concerned with
the Office for Civil Rights, and that's my responsibility. I cannot
speak for the inspector general.

Mr. WEISS. Well, we are going to hear testimony later today from
a Mr. O'Quinn that he had told a Mr. Ken Mines of the central
office staff in June 1986 about backdating in region I.

Do 2 -iu know who Mr. Mines is in the central office?
Ms. ORO. Yes, I know who Mr. Mines is.
Mr. WEISS. Do you know who Mr. O'Quinn is?
Ms. CORO. Yes. I understand he is the president if the local

union chapter in Boston.
Mr. WEISS. Now did Mr. Mines inform you about the conversa-

tion that he had had with Mr. O'Quinn back in June 1986?
Ms. CORO. No, he did not.
Mr WEISS. Now what is Mr. Mines' position at OCR?
Ms. CORO. He is the regional director in region V. That's the Chi-

cago regional office.
Mr. WEISS. What was he in July 1986?
Ms. CORO. Where was he?
Mr. WEISS. What was he? What was his position at that time?
Ms. CORO. Mr. Mines has served as Acting Deputy Assistant Sec-

retary, so I don't know if in July he was acting in that capacity. I
would have to check back through the records.

Mr. WEISS. If I told you that in fact at that time he was the Di-
rector of Operations, you wouldn't argue with that?

Ms. CORO. Right,
Mr. WEISS. OK. Now if in fact Mr. O'Quinn had told Mr. Mines,

who was then Director of Operations from central office, in June
1986, then it is not factually accurate, although you inay have be-
lieved it to be so, that you were the first and only person to know
about this backdating when you learned about it? Nobody knew
about it prior to July 1986?

Ms. CORO. Mr. Mines never informed me :f that is the case and
if that is true, you have to ask Mr. Mines. Mr Mines never told me
about that conversation.

Mr. WEISS. Now were you aware of backdating of civil rights doc-
uments to make them appear in compl'ance with the OCR order
prior to July 15, 1986, when you were informed by regional staff,
region I staff, of the backdating problem?

Ms. CORO. No, I was not, Mr. Chairman. I was not aware of mis-
handling of documents in any form in the Office for Civil Rights
before that date.

Mr. WEISS. To your knowledge, did region I staff attempt to cover
up or withhold information concerning backcia-- of documents
from you?

Ms. CORO. In what context? I assume they were ing to do this.
They were in fact, quote, unquote, cheating, and were trying to do
this thinking that they were never going to be caught. I don't quite
understand the context of your question.

Mr. WEISS. Well, do you believe that in fact there was an effort
to keep the information from you?

Ms. CORO. Of course. I am sure, I believe that the, must be a
fact.
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Mr. WEISS. And on July 16, 1986, you received a memorandum
from Loa Bliss, did you not, informing you that backdating had oc-
curred in region I?

Ms. CORO. No. You see, the memorandum may have been put in
the mail, but I did not see the memorandum. I will have to look at
the date. I didn't see that memorandum probably until I got to the
regional office that morning. I will have to look at the dates.

Mr. WEISS. If staff will show the Acting Secretary a copy of this
memorandum?

Ms. CORO. You are talking about the day before?
Mr. WEISS. No. I am talking about July 16. You said--
Ms. CORO. The day after.
Mr WEISS. That's the date on it, yes.
Ms. CORO. I was there on July 15. That's when I learned.
Mr. WEISS. Do you recall receiving a memo from Loa Bliss on

July 16.
Ms. CORO. Probably. I probably asked for more information. After

I left the regional office around 2 or 3 o'clock in the afternoon, I
may I ave asked for more information, and that is probably what it
is. It was probably sent by electronic mail to me the next day.

Mr. WEISS. You said Lua Bliss had been in the acting regional
director position for only about 10 days?

Ms. CORO. Or so, whatever it was after Mr. McCann retired.
Mr. WEISS. Right. Had she been it the regional office prior to

that time?
Ms. Co Ro. Yes. Her position of record is the chief regional attor-

ney.
Mr. WEISS. And how long had she held that position prior to July

1986?
Ms. CORO. O. I would have to check that I think for approxi-

mately a year, but I cannot tell. I will have to provide that infor-
mation.

[The information follows:]
Loa Bliss was appointed Chief Regional Civil Rights Attorney in the Boston

Regional Office on July 21, 1985

M. WEISS. Now Loa Bliss told the inspector general that she was
aware of backdating as early as July 1985 and may have backdated
at least one document herself.

She also said she knew the backdating was wrong Now did Ms.
Bliss inform you or anyone else at central c .T of the backdating
problem prior to your meeting with her on July 15, 1986?

Ms. CORO. No. Nobody informed me and, to my knowledge,
nobody informed an:/one at headquarters.

Mr. WEISS. Now is Ms. Bliss still working for OCR?
Ms CORO. Yes, she is. She is still the chief regional attorney.
Mt. WEIS.e. Did Ms. Bliss' predecessor, Richard McCann, who was

the regional director, ever tell you or anyone else in the central
office that backdating occurred in the region I office?

Ms. CORD. No, he did not. Mr. McCann never told me.
Mr. WEISS. Then I assume that you are not aware of the fact that

both Mr. McCann and Ms. Bliss told the inspector general's office
that they had either discussed the backdating with central office
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OCR staff or were aware of other people who had discussed back-
dating with central office staff?

Ms. CCRO. I read that in the inspector general's report, but that's'
the first time I heard.

Mr. WEISS. Now when did you read the inspector general's
report?

Ms. CORO. When it was issued to the Under Secretary. The cover
letter has a cc to me. That's when I read it.

Mr. WEISS. That's the nvember 12, 1986, date, right?
Ms. CORO. Whatever date there is on that report.
Mr. Weiss. Now have you had occasion since then to check back

with other people to see if their statements that central office was
aware of, condoned backdating, were true?

Ms. CORO. My immediate staff, certainly I have asked, and
nobody has-

Mr. WEISS. Nobody has told you that that has happened?
Ms. CORO. Nobody had any knowledge of this backdating.
Mr. WEISS. Had you circulated a general inquiry?
Ms. CORO. I have circulated many documents since all that hap-

pened, and the memorandums that I have circulated had to do
with the proper procedures to handling of investigations of com-
plaints and conducting compliance reviews, ar d as a matter of fact,
I issued a memorandum to all OCR staff about how important it is
to date documents, and this memorandum was for all the staff, in-
cluding clerical staff, so my concern was to make sure that every-
body understood the importance of dating documents. You know, in
other Federal offices dates may not be that important, and people
on a Friday afternoon may not worry that much about what date
they are going to put on a particular letter.

In our office, it is very important because of the court order, and
I wanted to make sure that all the staff are aware of the impor-
tance of dating, so I have issued a number of memorandums. With
regard to the investigation, I have to take the investigation of the
inspector general and then work with the Office of Personnel and
the Office of the General Counsel in order to investigate who was
at fault and what kinds of personnel actions I should take, and
that's what I did. I think I acted accordingly to the responsibility
that I have.

Mr. WEISS. I asked you specifically what steps have you taken to
investigate the allegations that central office knew about the back-
dating?

Ms. CORO. I asked the senior staff. Do you want me to ask all the
employees, a hundred and some that we have in headquarters?

Mr. WEISS. It might have been appropriate it seems to me.
Ms. Copo. I asked the senior staff. I figured the senior staff are

the ones responsible for their subordinate staff.
Mr. WEISS. Was Ken Mines part of that senior staff?
Ms. CORO. Yes. I considered the regional directors members of

the senior staff.
Mr. WEISS. And did you ask him?
Ms. CORO. Yes.
Mr. WEISS. And he said he never had any knowledge of such?
Now when OCR receives a complaint, it must investigate the

complaint to determine if it is valid, right?

.1.
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Ms. CORO. Right.
Mr. WEISS. If violation cf laws are found, OCR must take a,:tion

voluntarily or through enforcement proceedings to correct the com-
plaint, is that correct?

Ms. CORO. That's correct.
Mr. WEISS. OK. According to the inspector general's report on

region I 'oackdating, two OCR staff persons, including Mr. O'Qainn,
were ordered to contact complainants and persuade them to with-
draw their complaints in order to appear in compliance with the
Adams timeframes.

Is there any justification for this?
Ms. CORO. Not at all. That practice should be abhorred, and the

man who instructed him to do that is no longer in that position. He
is gone.

Mr. WEISS. A region I employee told the inspector general that
she was ordered to contact two witnesses to persuade them to with-
draw complaints involving investigations that had not yet met the
Adams due date. On both occasions, the complainant withdrew the
charges.

In at least one of these cases involving the Connecticut Depart-
ment of Youth and Children Services, OCR found violations of civil
rights law, yet still persuaded the complainant to withdraw the
charges.

Has OCR since contacted those tw': witnesses to correct the ille-
gal action committed by OCR rvion I staff?

Ms. CORO. We would have to find out what cases that he is talk-
ing about. I don't know what the answer is. I will have to check
whether they in fact were contacted. I do not believe that they
were contacted. I believe that the cases were closed, but I certainly
can check and provide the answer to you.

Mr. WEISS. I would appreciate that.
[The information follows:]
The Supervisor who allegedly ordered the OCR employee to contact the complain-

ant to obtain a withdrawal in the case involving the Connecticut Department of
Youth and Children's Services has resigned, as has the employee who allegedly re-
ceived the order.

After I received the Inspector General's report, I requested that a senior OCR
Headquarters official look into the matters contained in this report, including this
case. He was unable to verify if this alleged incident took place Further, the with-
drawal letter signed by the complainant, who is a public defender, specifically states
that the withdrawal was voluntary and that there has been no coercion.

Mr. WEISS. Are you aware of any other instances involving OCR
staff contacting the complainants to persuade them to withdraw?

Ms. CORO. No. Under no circumstances will I permit that, sir.
Mr. WEISS. Can you assure us there have been no other cases of

OCR staff contacting complainants to persuade them to withdraw
charges of discrimination?

Ms. CORO. I have no evidence of that going on in the office.
Mr. WEISS. You can't make such assurance because you don't

know whether in fact it may have happened elsewhere in other
cases?

Ms. CORO. I have no information that that h-.s ever happened
except in this isolated case. That has never been brought to my at-
tention.
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Mr. WEISS. You didn't know about these cases, either, until they
were brought to your attention by the inspector general?

Ms. CORO. Fortunately, we know about them now, Mr. Chairman,
I think fortunately we know about this now.

Mr. WEISS. Does that not give you some pause as to perhaps the
number of other regions where the same thing may have been
going on?

Ms. CORO. Not to my knowledge.
Mr. WEISS. You did not have knowledge on this, either, before-

hand?
Ms. CORO. I cannot speak for the time that I was not in the

office, before I took over.
Mr. WEISS. Were you informed on July 15, 1986, that a Boston

radio station was doing an investigative story alleging mismanage-
ment in region 1?

Ms. CORO. Yes.
Mr. %rms. What was your initial reaction when you learned

about this story?
Ms. CORO. Well, I was waiting for the reporter to call me. He

called me and he interviewed me.
Mr. WEISS. As a matter of fact, wasn't your reaction to warn

senior staff of press policies and to state that they would be held
accountable for breaches?

Ms. CORO. That is a standing policy in the office, and T believe
that is a standing policy in all Federal agencies.

The Secretary is entitled to have his or her own spokesperson. If
you have staff talking to the press constantly, they may just mis-
quote policies or just speak their own mind, on behalf of the office,
and that is the standing policy in our office. We have a public af-
fairs staff person, and he is the one who handles the press inquiries
and all the press inquiries have to be referred to this individual,
and I don't think we are unique in that sense.

Mr. WEISS. That instance is an incident that is reflected in Loa
Bliss' memo dated July 16, 1986.

You don't believe that would have the c.fect of preventing the
public from learning about the problems in the region I office? You
don't think they were entitled to know?

Ms CORO. Well, I was very concerned about finding out who was
doing this, Mr. Chairman, and the inspector general was conduct-
ing an investigation.

Now, it seems to me that we want to make sure that we proceed
swiftly and efficiently, and, at this point, people didn't even know
what is going on. We were just beginning to find out. An investiga-
tion was in process, but again, I say I stand by what I said in terms
of the policy. Press inquiries are to be referred to the public affairs
individual on my staff and I think that's a standing practice in all
Federal agencies.

Mr. WEISS. The Adams order allows OCR to toll or temporarily
waive the timeframes in cases under certain extenuating circum-
stances, is that correct?

Ms. CORO. To toll the cases, yes, that is correct.
Mr. WEISS. Now the inspector general's investigation of region I

found that cases had remained on the tolled list after there were
no longer legitimate reasons to contii.ue tolling the cases.
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Have you determined which cases were illegally on the tolled list
and have they since had their tolled status revoked?

Ms. CORO. Yes, they have. That is my understanding, that all
that has been taken care of.

Mr. WEISS. On December 5, 1986, you received a report of a na-
tionwide review of OCR regional compliance with the Adams time-
frames. The report covered all regions except region I which had
already been investigated by the inspector general.

What time period did that report cover, do you know?
Ms. CORO. You are talking about the management review of the

other nine regional offices?
Mr. WEISS. Right.
Ms. CORO. I had three teams go out. I will have to ask the staff.
Mr. WEISS. Was that in August, and how long did that last?
Ms. CORO. I think it was during August and it was for a period of

about 2 or 3 weeks.
Mi. WEISS. What timeframe was covered in that report?
Ms. CORO You mean the cases? They looked at a sample in each

regional office. They drew a sample of a performance period cover-
ing 1 year.

Mr. WEISS. OK. The report submitted to you did not address the
issue of persuading complainants to withdraw charges. Why was
that problem not examined?

Ms. CORO. I don't know. I will have to ask. We trained the OCR
teams, and I don't know whether we asked or addressed that point.
I will have to ask the staff.

Mr. WEISS. The report found improper practices in all but one
region. In five of the regions, the report found serious backdating
problems. You testified earlier that central office knew of no back-
dating or improper tolling previously.

Ms. CORO. Previously.
Mr. WEISS. How can these practices have occurred in virtually

every region without you or anyone else in central office knowing
about them?

Ms. CORO. Well, the backdating was something that we discov-
ered in Boston, and then immediately we went out.

You see, one thing you have to understand is that as we went
through the managment review, we learned these practices were
the result cf very careless management in the regions.

To this day, that's the only explanation I can give. Some of the
regional directors had very poor management systems in their im-
mediate offices You see, a letter goes from an EOS to a supervisor
who is a branch chief or a division director. It goes to the regional
attorney. That document goes through many different hands, and
then it goes to the i `torney fir signoff and review, so that the
package itself is folio :ng all these different desks, and what we
found out is that the regional directors in some cases did not have
a handle on how the processing of these cases was being done, espe-
cially in their immediate office, because they are the individuals
who sign the letter of findings or the acknowledgment letter, so
what is important is for the regional directors to know exactly
where the documents are at all these various instances, because
the document is going from desk to desk, from hand to hand.
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Mr. WEISS. But if you had all of these sloppy management prac-
tices at so many of these regional offices, what does that say about
the management practice of the central office?

Ms. CORO. Well, but the case processing takes place in the re-
gions. We do not process cases.

Mr. WEISS. Don t you have a supervisory responsibility over what
goes on in the regional offices?

Ms. CORO. Oh, yes, and you l-now, they all have performance
agreements, and that is part of the problem with regard to meeting
those deadlines, that all the performance agreements of the region-
al directors have very strict deadlines and it goes down the line to
the EOS's.

Mr. WEISS. I know, but you took great care to say, go on about
regional sloppy practices and mismanagement and so on, but
wouldn't you think that it is the responsibility of the central office,
not necessarily you, to oversee everything that goes on?

MS. CORO. I agree.
Mr. WEISS. Is meeting the Adams timeframes part of the merit

goals for OCR managers?
Ms. CORO. Yes, it is. It is a critical element in the performance

agreements.
Mr. WEISS. Now subcommittee staff tells us they learned in

region I that nonsupervisory staff were unable to meet the dead-
lines and received unsatisfactory job ratings, but the same supervi-
sory staff who gave them the poor ratings backdated documents so
that their own ratings would pass performance standards. Now has
this occurred in other regions?

Ms. CORD. In terms of what?
Mr. WEISS. In terms of the nonsupervisory staff being penalized,

given poor ratings because they didn't meet the deadline and then
the very people who gave the poor ratings backdating the papers so
they wouldn't be also penalized.

Ms CORO. The performance plans of subordinates have other ele-
ments, so maybe they are being rated in other elements of the per-
formance and not just meeting the timetables.

Mr. WEiss. No. These specifically were because in fact they had
not met the deadlines.

Mr. Co Ro. Well, I would like to know who they are and then
maybe we can follow through and make sure those individualsare

Mr. WEISS. You don't need me to tell you who it was who re-
ceived poor performance ratings in the region.

Ms. CORO. We know who are the poor performersnot me per-
sonally, but the senior staff should know who are the poor perform-
ers among their subordinate staff.

Mr. WEISS. The question is, did that same practice go on in other
regions?

Ms. CORO. What practice? I'm sorry.
Mr. WEISS. The practice of having the nonsupervisory staff who

did not meet the Adams timetables penalized for not meeting those
by the very people who, to avert being penalized themselves, back-
dated the documents. Has that been going on any place else in any
of the other regions?

Ms. CORO. Not to my knowledge.
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Mr. WEISS. Have you checked?
Ms. CORO. Checked what? If the EOS, as I saidmaybe, it might

be helpful if you understand how the performance appraisal system
works, Mr. Chairman. The performance plan has different ele-
ments, and the subordinate stk 'I. may not be meeting timetables,
and that is one critical element. They may be doing other things
that are not correct. Maybe they are not just being penalized for
not meeting the timeframes.

Mr. WEISS. Madam Acting Secretary, you are the person at the
top. You took great pains to tell us all the things you have done.

What I am asking you now is, are you fulfilling your manage-
ment responsibilities and checking to see if what has been estab-
lished as having happened in region I may or may not be happen-
ing in the other regions?

Ms. CORO. I think I have by all the actions that I have taken.
Mr. WEISS. I ask you again then, do you know whether in fact

that has happened in any of the other regions?
Ms. CORO. I do not think-
Mr. Wass. You don't know?
Ms. CORO. I don't think it is happening in other regions.
Mr. WEISS. But you don't know. You don't know. OK.
Ms. CORO. I cannot say that I am 100 percent sure, but you know,

Mr. Chairman, I think we have to look at Boston as an isolated
case in the fact that the division directors were instructing, the su-
pervisors were instructing employees to backdate.

Mr. WEISS. Isn't there exactly this kind of investigation going on
in region IX right now, exactly the same kind of situation?

Ms. CORO. No. That is not, that is not my understanding, but I
don't think I should comment. Again, the inspector general is con-
ducting that investigation, so maybe you should ask him or wait
for his investigation to be completed.

Mr. WEISS. Now you told us all the things that you had done in
relatior to the people in region I in the Boston office who were
found to have been guilty of these violations.

Ms. CORO. YES.
Mr. WEISS. Now what, if any, disciplinary action has been taken

or if. being taken with regard to people who violated the same
order in the same way in other regions?

Ms. CORO. I have admonished the regional directors, I want to
make sure that it is clear that I have no evidence that regional di-
rectors in other regions themselves backdated documents or in-
structed their subordinate staff to backdate documents. I have no
evidence to that effect.

I had evidence in the regional office in Boston, but not the other
regional offices

Mr. WEISS. We already have information that has b.!en supplied
for the record today indicating the number of cases that have been
checked by the inspector general and by your staff.

Ms. Coro. Right.
Mr. WEISS. In region after region, x number of cases were

checked, and three-quarters of them or one-half of them or two-
thirds of them or one-third of them have in fact been backdated.

Ms. Coro. You know, you keep-
Mr. WEISS. That is your staffs findings.
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Ms. CORO. You keep using the word "backdated" and I have to
use dating discrepancies. Let me say this. You are making it sound
like all OCR employees are engaged in backdating If I were one of
those OCR employees, career civil servantssome of them have
been with the office for lts years and have an unblemished record
I would certainly be writing a letter to you because you are imply-
ing that all of OCR employees are engaged in backdating, and that
is not the truth, Mr. Chairman.

Mr. WEISS. Madam Acting Secretary, nobody has suggested that
all or most of the employees are doing it, but here we are in a De-
cember 15, 1986, memo from Edwin A. Stutman. Who is Mr. Stut-
man?

Ms. CORO. He was my attorney adviser. He has now moved to the
Department of Justice.

Mr. Wm& His finding in that report is that of 32 cases exam-
ined in region IV, 14 were lx.:kdated; in region VI, of 26 cases, 18;
in region VII, of 36 cases, 17; in region IX, of 20 cases, 7; and in
region X, of 20 cases, 7.

Do you consider that to be unsubstantial, your own person telling
you this?

Ms. CORO. I think that is a practice that should be condemned,
and I have done so, and I informed the curt about that, but--

Mr. Weiss. What else are you doing?
Ms. CORO. You want me to fire all the regional directors, fire all

the division directors, fire all theI preside over an office that has
840 employees. You want me to say that all of them were engaged
in this, and I say no, Mr. Chairman, they were not.

Mr. WEISS. Ms. Coro, don't throw red herrings. I didn't say all.
You know as a Federal employee that in fact it is a crime to falsify
records by way of backdating, do you not? You keow it is a crime
to backdate- -

Ms. CORO. Yes, I know. We are under a court order. Ofcourse we
know.

Mr. WEISS. OK. Therefore, the people who did that committed
crimes.

Ms. CORO. Who did it, Mr. Chairman? Who did it? That's the
point. That's the question that nobody can tell me, and the inspec-
tor general didn't tell me that, either, who did actually backdate a
certain document?

What we found is evidence of dating discrepancies, but there is
no finger pointing as we had in Boston. We had the finger pointing
in Boston. I say here that we did not, that I do not have the finger
pointing in the regional c Ices.

Mr. WEISS. You have not been able to in interviews with the re-
gional manager- -

Ms. CORO. No, I have not. 1 do not have the evidence of who in
actuality did the backdating on the documents. I don't have that
evidence in the other regional offic( . or e,ridence that the regional
directors were instructing their subordinate staff to backdate,
which was the case in Boston.

Mr. WEISS. Has the matter been referred to the Justice Depart-
ment for investigation?

Ms. CORO. Yes, we certainly did. We went. we filed the briefs
with the court. The Department of Justice knows about this.
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Mr. WEISS. No, no.
Ms. CORO. There has never been any attempt to cover up. You

make it sound like I am covering up a big conspiracy, like all OCR
employees are engaging in all these practices, and that is not the
truth, Mr. Chairman, and I want to make that very, very clear.

Mr. WEISS. Ms. Coro, you are very good at challenging allegations
that nobody has made. Now I would like you to respond to ques-
tions that we ask you.

Have you in fact officially referred the matter to the Justice De-
partment?

Ms. CORO. Let meI assume the answer is yes, but let me ask
the legal staff if the answer is yes.

Mr. WEISS. Would you please identify yourself? The gentleman
who is whispering into the Acting Secretary's car, would you
please identify yourself?

Ms. CORO. Come over here.
Mr. Kixo. I am Philip Kiko.
Mr. WEISS. Spell the last name for the record.
Mr. Kum. K-i-k-o.
Mr. WEISS. What is your position?
Mr Kum Acting Director, Policy and Enforcement.
Mr. WEISS. Would you please stand and raise your right hand?
Do you swear or affirm that the testimony you are about to give

will be the truth, the whole truth, and nothing but the truth?
Mr. Kum. Yes, sir.
Ms. CORO. Would you please repeat the question, Mr. Chairman?
Mr. WEISS. Has the matter regarding the other regions and the

backdativ been officially referred to the Department of Justice?
Mr. Kixo. I don't believe it has been officially referred to the

Justice Department for enforcement. They do have the material. It
is supplied. They did file the report with the court.

Mr. WEISS. Say it again.
Mr. Kuto. They did file the report with the court on behalf of the

Office for Civil Rights.
Mr. WEISS. I notice that we have about 5 minutes before we will

have to leave for a vote. Mr. Konnyu, do you have any questions?
Mr. KONNYU. Mr. Chairman, I can't help but note that all three

of us in this triangle, Ms. Coro, you and I, came to this country
and or.e of the things that we hold dear in this country is the issue
of civil 1 jests because it is obvious if we don't do a good job, it will
divide this country as it has in the sixties to an extent that we
cal't accept.

1..et me refer to a couple of things. First of ill, in the prior testi-
mony, we noted that a complaint had been filed in the Boston
office with respect to the court-ordered deadlines, and that normal
practices, normal working hours would not allow the Boston office
to meet those court deadlines, and then to relate that to the back
dating issue, the backdating issue as I see it has two different im-
pacts.

First of all, it has an impact on the Department's civil rights ef-
forts.

Ms. Coro, in your judgment, did the backdating affect negatively
the civil rights efforts of your Department or did it hurt those who
complained about the civil rights violations?
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MS. CORO. No, not to our knowledge, because there was never
any tampering with the substance of the cases. The tampering was
with the dates of the processing of the cases, so the only conse-
quence was the delay in the adjudication of rights, but there was
never any tampering with the substance of the cases.

Mr. KONNYU. OK, so if you look at it from the practical, every-
day angle, you are establishing the fact that there was no meaning-
ful impact for the few days or 1 day or several days that those doc-
uments were backdated?

Ms. Co Ro. That is correct. I think what we have to look at is that
the integrity of the process was the problem.

Mr. KONNYU. All right, so basically in eviewing the inspector
general's report as I have, the impact is not on the civil rights ef-
forts, rather it is on the law violations, that you cannot falsify doc-
uments, Federal documents?

Ms. CORO. That is correct.
Mr. KONNYU. Thai.'s the ballgame. Now in light of that, has your

effort directed, I mean to say your personal effort, or your central
staffs effort, directed the various outlying regions such as Boston
to backdate documents?

Ms. Com. Never.
Mr. KONNYU. Neither you nor any member of the central staff in

a managerial capacity?
Ms. CORO. Not to my knowledge, sir.
Mr. KONNYU. So those were done apparently under a different

set of driving circumstances as the inspector general's report estab-
lishes?

Ms. CORO. That is correct.
Mr. KONNYU. All right. Mr. Chairman, I guess we should stop at

this point and resume when we get back.
Mr. WEISS. Thank you very much, Mr. Konnyu. We will take a

break and will resume within 10 to 15 minutes.
[Recess taken.]
Mr. WEISS. The subcommittee is now back in session. Mr.

Konnyu.
Mr. KONNYU. Thank you again, Mr. Chairman. Ms. Coro, I would

like to ask you what is the current status of OCR's evaluation of
the expired higher education desegregation plans?

Ms. CORO. We released the factual reports to the States on March
27. We sent a letter to the Governors, and we have a 60-day com-
ment period.

After that comment period is over, then we expect to make some
decisions about whether the States are in compliance wi;,11 the title
VI.

Mr. KONNYU. How much material did OCR have to review in
order to prepare the factual reports?

Ms. CORO. Hundreds of thousands of pages; going back 5, 6, 7, 8
years. We have to review all those reports.

Mr. KONNYU. When we talk of States, do we mean, do you mean
in reply also to t'1 District of Columbia?

Ms. CORO. No, because that is not one of the States among the 10
States that we have to make a decision on.

t
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Mr. KONNYU. PerhapsI think I saw you in the back of the
room when I asked the question of Mr. Chambers of the NAACP
Legal Defense Fund.

Are you taking any steps with respect to the segregation of
Howard University?

Ms. CORO. I don't know if we have conducted a compliance
review. We will have to check. The District of Columbia would fall
under the region III, which is Philadelphia, so I can find out.

[The information follows:]
Since 1978, Howard University has been the subject of 15 complaints and 1 com-

pliance review. No compliance reviews have been performed on the basis of Title VI
Based on the information contained in your question, we are seriously considering a
compliance review.

Mr. KoNrwu. I would appreciate it if you would do so because
obviously the percents I made were only one-ha!f of 1 percent of
students were white as opposed to the progress made in Lincoln
University at Missouri where 15 percent are white. That kind of
progress is positive in Lincoln, and then I am wondering why it is
not being so at Howard.

Let me now return to the States. What were your reasons for
submitting these reports to the Governors for each State and the
public for comment?

Ms. CORO. First of all, we wanted to make sure the information
that we have is correct. That was the major reason. Also, I think
we believed it was important to give opportunity for f!omment to
particular interested parties and also to the public at large.

Mr. Korimu. What do you hope LA) achieve with that step?
Ms. CORO. After we make sure the information is correct and

give the States an opportunity to give us additional information,
that we do not have, then we will take all that into consideration
as well as any other comments that we will hopefully receive. At
this point OCR will then make some decisions about each State,
and each State is going to have to be looked at separately because
they all had different and unique plans.

Mr. KONNYU. Now once you have received the public comment
how do you plan to use that information?

Ms. CORO. We will consolidate the comments and look at them in
some form and analyze those comments.

Mr. KONNYU. When did you expect to make the final determina-
tions on these expired State plans?

Ms. CORO. I don't want to give a particular date because I don't
know, you know.

Mr. KONNYU. Well, approximately?
Ms. CORO. Probably a few weeks after we close that 60-day com-

ment period, we will be able to do so.
Mr. KONNYU. It has been suggested if the States have not met all

of the numerical objectives in their plans, that is, increasing black
enrollment in white institutions, then the States should be found
not in compliance. In essence, this would be considered a quota
system.

Have quotas been a part of the higher education desegregation
process within your function?

Ms. CORO. Well, the plans originally did have numbers which
could be construed as quotas.
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However, the revised criteria did not include the quotas as a re-
quirement, and the criteria are very specific about that. The crite-
ria were never approved by the court, and it specifically says, and I
can even quote from the criteria, that these goals are not quotas.
They are Department, and in those days it was the Department of
HEW, goals as opposed to arbitrary quotas, and "failure to achieve
that goal is not sufficient evidence standing alone to establish a
violation of Title VI." So that was what the criteria in those days
specified, and that criteria were never changed by the Reagan ad-
ministration. It is stii. the same document that was approved in
1978.

Mr. KONNYU. So by, if I can understand this, so by carefully con-
structing those numbers not as fi -lite quotas but as generalgoals

Ms. CORO. Right.
Mr. KONNYU. You are not considering them quotas, is that cor-

rect?
Ms. CORO. That's correct, and we will not make a decision based

on quotas.
Mr. XONNYU. I understand that you are required by law to seek

voluntary compliance with the law before pursuing enforcement
action, am I correct?

Ms. CORO. I'm sorry?
Mr. KONNYU. I understand that you are required by law to seek

voluntary compliance?
Ms. CORO. Yes, that is correct, sir.
Mr. KONNYU. With the law before pursuing enforcement action?
Ms. CORO. Right.
Mr. KONN7U. Has OCR negotiated with the States over the terms

of their desegregation plans, that is, voluntary compliance?
Ms. CORO. My a swer would be yes, because all these years we

have been working with the States, monitoring the implementation
of these plans, assuming that they would be complying voluntarily.

Mr. KONNYU. I want to phrase this carefully. Were you working
with those States in an administerial fashion or in an assertive
fashion to try to come up with the best possible plan short of obvi-
ously going to court?

ME. CORO. Well, that's my understanding, that plans have been
amended many, many times. I mean additions hay .--

Mr. KONNVU. Would you characterize whatI used the word as-
sertive plan. Would you characterize what you mean when you
agreed with the word "assertive"?

Ms. CORO. I don't know if I quite follow you, but see, my under-
standing is that- -

Mr. KONNYU. What are you really doing to make things happen
in a positive way?

Ms. CORO. That is what the Federal staff have been doing all
these years, working with the States.

Mr. KONNYU. But specify, you know, like the top two or three
things that you really think you are doing.

Ms. CORO. There were three parts.
Mr. KONNYU. Things you would think Congressman Weiss and I

would get excited about saying these are positive things, you are
going to the right direction.
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Ms. CORO. I think there arethe States' reports have a number
of, many examples of those kinds of things with the kinds of meas-
ures that the States implemented in terms of recruiting, for exam-
ple. They have done a lot in terms of recruiting, going to black
high schools. I don't know if I can specify any particular example
because there are so many instances and so many measures among
all the different State plans.

I think we have to understand that the States were working
from these plans, and the Federal staff in working with the States
would monitor the implementation of the plans. The States wer4
responsible for coming up with these solutions and they would then
discuss with the Federal staff what type of information was to be
included or not included. Then we accepted all these initiatives
that the States were taking.

Mr. KONNYU. Now finally, if Mr. Chambers of the NAACP Legal
Defense Fund were sitting in your management meetings, would he
get excited in a positive way about the things that you are trying
to do in your function?

Ms. Coro. It is difficult for me to say.
Mr. KONNYU. Well, try.
Ms. CORO. Well, if he wants to work in a constructive way, then

maybe either Mr. Chambers or anyLady else would, I think, accept
that as an opportunity to work together and jointly for the same
goal, and I would say that that would be an aspiration we all have.

Mr. KONNYU. I don't quite think you answered it the way that I
had hoped you would. Let me perhaps, rephrase it.

If Mr. Chambers were allowed to sit in with you, obviously he is
not going to be there, but if he were, knowing what his interests
are, do you feel that he would be excited in a positive way about
the things that you and your Department leaders are trying to do
in accomplishing the goals of your office?

Ms. CORO. I think he would be pleased.
Mr. KONNYU. Why is that so?
Ms. CORO. Because I think there is a genuine effort to make

these plans work and to make the States be in compliance and to
do away with the discriminatory practices and to ensure that they
all have race neutral admissions policies and black students have
the same opportunity as white students to go to school and get a
good quality education. I thnik he would find that.

Mr. KONNYU. That's a general statement, and I appreciate that
very much.

Are there any specifics you would think he would really appreci-
ate, defined areas that you could label for us?

Ms. CORO. Well, maybe the traditionally black institutions, what
we call the TBI's, I think they have been enhanced in different
ways, and some of the leaders of the civil rights community have
acknowledged that there has been enhancement of TBI's, so there
may be one particular area where I think they would be pleased.

Mr. KONNYU. All right. Thank you, Mr. Chairman.
Mr. WEiss. Thank you, Mr. Konnyu a noble effort. Let me just

very briefly see if we can conclude on the backdating issue.
Ms. Coro, the OCR report on backdating in regions identified the

cases of backdating. Isn't that correct? They singled out and told
you the specific cases in which backdating occurred?

3J0



296

Ms. CORO. That's correct.
Mr. WEISS. Right, and don't the staff who sign off on the dates

initial the documents? Aren't their names on the letters of findings
and letters of acknowledgment?

Ms. CORO. The various staff, they should have, yes, and the file
copy, that was the discrepancy that was found with the file copy,
and the actual letter, the date that was on the letter, the issuance
of tha LOF.

Mr. WEISS. So that in region I, it was easy to determine who did
the backde'' imply by looking at the sigaatures on the letters of
finding, .s of acknowledgment, isn't that correct?

Ms. Cc. .ton't agree. I think that there was the evidence that
the supervisory staff were instructing the employees to backdate,
and tnat was part of the discussion earlier that I had with you, sir.

Mr. WEISS. Now have you examined those particular cases for
the initials, the :lames of people?

Ms. CORO. Yes.
Mr. WEISS. Whose initials are on there?
Ms. CORO. I didn't personally, but the review team did examine

those c-,ses, each case, and they were reviewed, and then the re-
gional directors commented on these various cases, and they gave
an explanation of what had happened.

Mr. WEISS. Now Mr. Kiko had said that the matters involving re-
gions other than region I had not been referred to the Department
of Justice.

Have those cases been referred to the :nspector general, the
Office of the Inspector General?

Ms. CORO. I understand the inspector general conducted an inves-
tigation in three offices, so the inspector general looked at those
cases.

Mr. WEISS. No. I am asking about all the cases, all the regions.
Ms. CORO. No. The answer is we have not referred them to the

Inspector General's Office because my understanding was that they
were looking at these cases. They were in three regional offices in
addition to Boston.

Mr. WEISS. Yes, but the report that we had, your staff report, in-
dicates that- -

Ms. CORD. I gave the inspector general the report that you have,
so he does have those cases, so I guess the answer is yes. I'm sorry.

Mr. WEISS. Have you asked him to undertake an investigation?
Ms. CORO. I just don't know whether I have the authority to ask

the inspector general to do that. I referred the cases, I mean the
report. He has that report.

Mr. WEISS. Mr. Kiko, do you know? Has the inspector general
been asked to investigate?

Mr. limo. No, I don't think he has been asked to investigate. He
has been referred all the information.

Mr. WEISS. Tell me again what your title is.
Mr. KIKO. Acting Director of Policy and Enforcement.
Mr. WEISS. What is enforcement within your authority in this

area?
Mr. Kuto. Basically enforcement of the statutes over which OCR

has jurisdiction.
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Mr. WEISS. I see. You think that it might be advisable to ask the
inspector general to investigate all the regions where your own
staff has turned up these backdating instances?

Mr. Kim The inspector general has been given all the informa-
tion. I think he can make the determination as to whether the in-
formation warrants an investigation.

Mr. WEISS. OK. Let's see if I can move on to some of the areas
that were touched on by Mr. Konnyu.

The subcommittee will take a break at about 2 o'clock for about
30 to 35 minutes to give people a chance to grab a bite, and then
we will resume and try to complete our hearing as early in the
afternoon as possible.

Ms. Coro, during the 1985-1986 school year, the desegregation
plans for 10-State systems of higher education expired. We heard
testimony earlier today that each of those States have been found
by OCR to be in violation of title VI because they contain the ves-
tiges of the illegal dual systems of higher education.

Does OCR continue to follow the Civil Rights Act requirements
that remnants of illegal systems of education constitute illegal dis-
crimination?

Ms. CORO. Yes. Yes.
Mr. WEISS. In determining title VI violations in the higher edu-

cation systems of the 10 States, what did OCR find to constitute the
vestiges of the previously illegal dual system of education?

Ms. CORO. You are talking about the seventies or the midseven-
ties in terms of those decisions by HEW? I don't think I can discuss
those decisions at this particular time, Mr. Chairman.

Mr. WEISS. Let me indicate then for the record, so that we can
then go on to update it, it is my understanding that in 10 States,
OCR identified the following as constituting the illegal vestiges of
de jure school system: one, black undergraduate enrollment re-
mained below the statewide average, based on the ptircentage of
black high school graduates; two, blacks were underrf presented in
graduate professional school programs; three, the mcial composi-
tion of the schools may have deterred black enrollment; four, in-
equities in funding resources in traditionally black institutions:
and five, school governing boards did not represent local black pop-
ulations.

Now, has Congress, to your knowledge, changed Federal civil
rights laws in any way that would render these factors as no longer
constituting illegal discrimin:ltin? We haven't changed any of tilt
:aws?

Ms. CORO. No, we have not changed any.
Mr. WEISS. OK. Again, for the record, the States which had

higher education desegregation plans expire daring the 1985-1986
school year wereyou correct me if I am wrongArkansas, Dela-
ware, Florida, Georgia, Missouri, North Carolina, Oklahoma, South
Carolina, Virginia, and West Virginia?

Ms. CORO. That is correct.
Mr. WEISS. Is that correct?
Ms. CORO. I think so. Yes.
Mr. WEISS. Again for the record, those States were found by OCR

to be in violation of title VI of the Civil Rights Act, is that correct?
Ms. CORO. Yes.
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Mr. WEISS. In each of those States, OCR had found illegal, racial-
ly identifiable remnants of segregated school systems, is that cor-
rect?

Ms. CORO. Vestiges of segregation.
Mr. WEISS. Vestiges of segregated higher education systems.
Ms. Co Ro. Of the higher education, yes.
Mr. WEISS. Now, on November 15, 1984, the Director for Policy

and Enforcement of OCRwas that you, Mr. Kiko?
Mr. Km. No.
Mr. WEISS. Somebody else?
Mr. Kum. Right.
Mr. WEiss. The Director at that time wrote a memorandum on

higher education desegregation plans which concluded that, "The
stete systems with which [OCR] has been dealing have not hereto-
fore even approximated what might be considered the elimination
of the vestiges of dual systems of education." Are you familiar with
that memorandum and that statement?

Ms. CORO. I must have seen it at some point.
Mr. WEISS. You don't disagree that that strikes a responsive

chord? You have heard that statement?
Ms. Coro. Well, I must have seen the memorandum.
Mr. WEISS. Right. OK. Now the memorandum also states that

cealing all enforcement action in States previously under desegre-
gat, 3n plans would portray OCR, "as failing to act in the face of a
find ng of unremedied discrimination. This is precisely what has
kept OCR as a losing party in Adams, and should be avoided."

Again, this is a memorandum dated November 15, 1984, written
during the course of this administration, prior to your being the
Acting Secretary, but clearly during the course of this Presidential
administration.

Now what do you think of that advice, that ceasing all enforce-
ment actions would be failing to act in the face of a finding of dis-
crimination that has kept OCR as a losing party?

Ms. CORO. That is an opinion of a staff person. I have to look at
the facts of the case.

Mr. WEISS. What do you think about that, Mr. Kiko, that advice?
Mr. Kixo. Well, I think it was an opinion of the staff person ren-

dered 4 years ago. I don't really have a comment on it.
Mr. WEISS. Do you know that staff person's name?
Mr. Kixo. I am not sure. I don't know.
Mr. WEISS. Do you know, Ms. Coro?
Ms. CORO. No.
Mr. WEISS. It was Frederick Cioffi. Now OCR has been evaluating

the progress of the 10 States in dismantling the vestiges of the ille-
gal segregated school systems.

When did the latest evaluation begin?
Ms. CORO. Well, we conducted 254 onsite reviews, and I would

consider this an evaluation. It actually was a monitoring, so this
was a final monitoring step in this whole process.

The onsite visit to the institutions took place in the winter of
1985-1986.

Mr. WEISS. Mr. Singleton, who was your predecessor, testified
before us in September 1985 that the investigatioo was ongoing, so
it had begun at least by the early fall of 1985.
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The 1986 OCR annual report, in a section on desegregation plans
in these 10 States says, "An evaluation letter will be sent to the
states detailing what, if any, further action is required to ensure
that they are in compliance with Title VI."

Now, is it still your intent to issue those evaluation letters?
Ms. CORO. I hope so, sir, yes, after we make those decisions.
Mr. WEISS. And when do you expect that those evaluation letters

will be sent out?
Ms. CORO. Well, after the comment period is, has ended, we then

will look at all the comments that we have received, and hope that
soon we can issue those letters.

Mr. WEIss. Those will be evaluation letters?
Ms. CORO. Right.
Mr. WEIss. TI..= 's not the final determinations or findings?
Ms. CORO. I'm sorry. Then I misunderstood your question. It will

be a final determination of whether the States are in compliance
with title VI.

Mr. WEISS. Prirsr to this time, there had been, instead of the kind
of summary of ..ts that you spoke about earlier that had been
sent out, there hau been letters of evaluation. This is the first time
that there has been the summary of facts, right?

Ms. CORO. Yes, that is correct. What we hope to send to the
States is a final determination of whether the States are in compli-
ance. That will include an evaluation of their plans, hopefully. It
will include an evaluation of the entire plan which was in effect for
5 years.

Mr. WEISS. Is there in your view a difference between the sum-
mary of facts such as the ones that you have just sent out to the
States and the letters of evaluation?

Ms. CORO. I would say yes, because an evaluation will then have
a conclusion and will say you are hereby declared out of compli-
ance or in compliance, so there will be a differe :ce.

Mr. WEISS. But again, what I am trying to find out is why at this
time you decided to send a summary of facts, a restatement in es-
sence of what he Swaths had told you the factual situation was,
rather than your evaluatioi, of those factual situations so that the
states would know wl- --e they stand before you issue final deter-
mination?

Ms. CORO. Because it was important to let the States know what
kinds of information we had. We will have to make a determina-
tion and evaluate 5 years and sometimes more than 5 years, even
so the plans actually cover 5 years, so if you want to be precise
and there are hundreds of thousands of pages in the reports that
have to be looked at, and reviewed by the Federal staff. We want to
make sure that the information that we have is correct.

Mr. WEISS. Now will you issue them before the 1987-1988 school
year begins, the letter of evaluation, final aetermination of facts?

Ms. CORO. Wall, I hope so, sir, but I would hesitate here to say by
such and such a date, and then if we don't do it, then you will
come back and say you said such and such a date and the date is
passed and we didn't do it, so I hope that we can do it soon.

Mr. WEISS. That has been the history of the whole Adams case
going on before your tenure.

Ms. CORO. I cannot speak to that whole history.
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Mr. WEiss. You can speak to it for the way things are happening
now.

Ms. CORO. Yes.
Mr. WEISS. Things that are expected to happen, so I am asking

you whether in fact you intend to issue them before the 1987-1988
school year begins?

Ms. CoRo. I hope so.
Mr. WEISS. Now as part of OCR's evaluation, has your office con-

ducted onsite reviews of all State-funded schools in each of the 10
States?

Ms. CORO. Did we conduct what?
Mr. WEISS. Onsite reviews.
Ms. CORO. Yes-254 institutions included in the 10 States' plans.
Mr. WRIss. Based on the onsite reports, did the OCR regional of-

fices send you a status report in May and June 1986 on the deseg-
regation efforts in each of the 10 States?

Ms. CORO. Yes. They sent regional reports.
Mr. WEISS. These are the same regional status reports that you

provided to the subcommittee, is that correct?
Ms. CORO. It should have been part of all the information.
Mr. WRiss. At this point, we will enter, without objection, the

status reports into the record.
[The status reports are in the subcommittee's files.]
Mr. WEISS. Now the status reports show that the States still have

the problems OCR found to be illegal in 1969 and 1970. The reports
find a disparity between blacks and whites in student college en-
rollment rates. There is a disparity between black and white stu-
dent retention rates. There is a drastic shortage of black faculty.
Entrance rates to graduate and professional schools for blacks are
still too low. Traditionally black institutions still lack resources of
traditionally white institutions. There are differences in degree. In
some cases, there has been some improvement since 1969, and in
some cases, the situation is worse, but these are clearly the find-
ings of the regional status reports.

Do you have any reason to dispute the facts compiled by the OCR
regional offices?

Ms. CORO. No, Mr. Chairman, and those facts are in the State re-
ports. We have not changed those facts. That information that you
cited still appears in the State factual reports.

Mr. WEISS. These are the same problems OCR found to be illegal
in 1969 and 1970, isn't that correct?

Ms. CORO. Well, I don't know if I can answer to the word "ille-
gal" or not. I mean, you Lnow, I am not an attorney.

Mr. WEISS. They were illegal vestiges of segregation that carried
over?

Ms. CORO. You are asking me whether I think the State factual
reports contain information that would determine there is some il-
legal- -

Mr. WEISS. No, no. I am asking you whether in fact the problems
that were highlighted in the status reports that we just spoke
about are the same problems that OCR found to be illegal in 1969
and 1970?

Ms. CORO. Well, you are asking about the illegality?
Mr. WEISS. Right.
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Ms. CORO. You want me to say yes or no to the illegality of those
problems?

Mr. WEISS. I want to know whether in fact the problems that
were highlighted, the problems of illegal

Ms. CORO. You say at that time, it must have been an illegal situ-
ation in 1969 and 1970; 17 years have gone by. I don't know at this
time. Maybe another legal decision would determine compliance
with title VI.

Mr. WEISS. OK. Your point is well taken. Strike the word "ille-
gal." Are these the same problems OCR found in 1969 and 1970?

Ms. CORO. Well, your question has to do with the State reports or
with the information from the regional offices? I am confused.

Mr. WEISS. The information from the regional offices on the basis
of their site surveys of all the schools in each of those 10 States.

Ms. CORO. Right.
Mr. WEISS. And the question isI cited the problems, read you

all of them.
Ms. CORO. Fine.
Mr. WEISS. Then I asked you whether you have any reason to dis-

agree with those facts, and you said no.
Ms. CORO. No.
Mr. WEISS. Then I am asking you if those are not basically the

same problems that OCR found to be problems in 1969 and 1970?
Ms. CORO. Well, the States have implemented the measures that

they said they were going to implement, and based on the reports
that we have, they have implemented many measures that they
said they were going to implement in the plans. The information is
right there.

I still don't quite understand what the question is. There has
been no change in the information. If your point is whether there
was a change in the information from the regional report to the
State report, the answer is no, there has not been any change.

Mr. WEISS. The underlying problem is what I am asking about,
the very reason why the Adams case was born, the very r&son
why the criteria were determined, and those criteria were set out
to correct certain specific problems, and then we went through
those specifics and you said you have no reason to disagree with
the fact that those conditions still exist, and I am asking, aren't
those conditions basically the same today as they were in 1969 and
1970?

Ms. CORO. I don't know, Mr. Chairman. Seventeen years have
elapsed since those conditions were established. The conditions,
economic conditions, in each State, in each locality may be differ-
ent.

I think that's a very broad question for me to answer here, in
terms of yes or no. I think we are going to have to look at each
State and maybe each institution, very carefully.

Now I was in the back of the room when Mr. Chambers was
here, and he made that point very clear. You have to look at each
institution and each situation very carefully, and look at that and
then make a determination. What I am saying is we have not made
a determination whether they are in compliance with title VI.

Mr. WEISS. But as far as the facts are concerned, I want to be
sure that I have your answer on the record correctly.
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I asked youI am going to go through it again just to make sure
I have your answer correctly. The regional status reports show that
the States still have the problems OCR found to be illegal in 1969
and 1970.

Now here is what the facts are. The reports find a disparity be-
tween black and white student college enrollment rates. There is a
disparity between black and white student retention rates. There is
a drastic shortage of black faculty. Entrance rates to graduate and
professional schools for blacks are still too low. Traditionally black
institutions still lack the resources of traditionally white institu-
tions. There are differences in degree. In some cases, there has
been some improvement since 1969. In some cases, the situation is
worse, but these are the findings of the regional status reports.
Now, I asked you do you have any reason to dispute the facts com-
piled by the OCR regional office?

Ms. CORO. No, and I will say again, Mr Chairman, those facts
are in the reports. We have not changed tho ie facts.

Mr. WEISS. OK. I want the record to be clear on exactly what
OCR has found in these 10 States.

In Arkansas, OCR's data shows increases in the disparitythat
is, a widening of the gapbetween black and white student en-
trance rates at all public colleges and universities between 1978
and 1985. During this same period, black student enrollment at tra-
ditionally white institutions declined. Is that correct? Is that, in
fact, what the OCR found to be the case in Arkansas?

Ms. CORO. If that is what the State report says, then that is a
fact. Those are the facts we have.

Mr. WEISS. The difference between the proportions of black and
white studerts completing 2-year college programs, again in Arkan-
sas, increased by 13 percent from 1979 to 1985. Isn't that correct?

Ms. CORO. Yes.
Mr. WEISS. Data for Arkansas show nearly a 20-percent differ-

ence in the proportion of black versus white undergraduate stu-
dents who received bachelor degrees in 1985-1985. This represented
an increase of 7Y2 percent above the difference reported 3 years
earlier. Is that correct?

Ms. CORO. If that is what the report says, Mr. Chairman. I do not
recall every single page of those reports.

Mr. WEISS. You have no reason to disagree with it?
Ms. CORO. If that is what it says, that is what it says.
Mr. WEISS. Right. In terms of hiring, Arkansas increased its

numbers of black faculty, but the total number of full-time black
nonacademic personnel in State schools increased only one-tenth of
1 percent from 1978 to 1986.

Do you have any reason to disagree with that finding in the re-
gional status report?

Ms. CORO. That should be in the State factual report as well. As I
say, again we have not changed any information from the regional
reports.

Mr. WEISS. In the State of Georgia, the regional status report
paints a bleak picture for black students. The gap between black
and white student enrollments has increased. Black enrollment in
graduate programs, meanwhile, has decreased. Are these data cor-
rect?
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Ms. CORO. Mr. Chairman, those reports speak for themselves.
Again, I say I cannot recollect every single page of chose reports.

Mr. WEISS. But you do not disagree with the facts as set forth
here?

Ms. CORO. Thy Acts should be in the report, in the final report.
Those facts shou...A be included. We have not changed anything.

The task force was given the task of organizing all the material
they had. They had to review tons of material, and they should
have put all that in the report.

Mr. WEIss. Meanwhile, according to the Georgia status report,
the State has not lived up to many of the commitments that it
agreed to in its desegregation plan. For example, enhancement
classes at traditionally black institutions are underfmicted, and re-
cruitment commitments have not been fulfilled.

Does OCR believe the States should implement the measures
they agreed to in their desegregation plans?

Ms. CORO. Mr. Chairman, let me make one point clear with
regard to the task force and the factual reports. There were times
when the headquarters staff had to go back to the regional staff
and doublecheck some of the information that was in those region-
al reports, so again I say I cannot recall every single page of those
regional reports or the factual reports, but part of that task force
responsibility was to check on those facts that the regional staff
had brought to headquarters or had sent forward to headquarters.
If there had been some difference in terms of particular numbers,
what could have happened was that when the regions went back to
check, there might have been a mistake. That could have hap-
pened.

Mr. WEISS. As a general proposition now, does OCR believe that
the States should implement the measures they agreed to in their
desegregation plan?

Ms. CORO. Oh, yes.
Mr. WEISS. So that if in fact the task force findings are correct,

that in fact Georgia did not meet its commitment, has not lived up
to its commitments, then OCR believes that in fact the State
should be living up to the commitments it made?

Ms. CORO. That depends on the particular commitment and the
particular measure. I mean you are talking about, again, hundreds
of action steps that ere taken. I don't think I should speak to a
particular step or a particular measure.

Mr. WEISS. The specific I gave you was, for example, enhance-
ment classes at traditionally black institutions are underfunded
and recruitment commitments have not been fulfilled. Those are
commitments that the State of Georgia had made.

Now does OCR believe that the State of Georgia should imple-
ment the measures they agreed to in their desegregation plan?

Ms. CORO. Well, I have to find out the reasons why they didn't
implement those measures, but again I say we will go back and
make Lure that the information is correct, because there could
have been a mistake on the part of regional staff in that particular
measure that you are talking about you see. Again, there were
hundreds or thousands of action steps.

Mr. WEISS. North Carolina, again, according to the status report,
has not lived up to its desegregation commitments. For example,
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the State promised to provide $12 million to increase the number
of blacks enrolled in college transfer programs, but reneged on
nearly $8 million of that amount.

Ms. Coro. I don't know the reasons for that.
Mr. WEiss. Now it is not surprising that minority transfers have

not increased as promised. Do you believe the State of North Caro-
lina should have lived up to that commitment?

Ms. Coao. They may have reasons for not having been able to do
that. I do not know. This is hgain the opportunity for the State of
North Carolina to say we could not do those things because of thin
or that or the other. I don't know whether the State legislature
never gave them the money. I do not know. That could be one
reason. I am just coming up with a reason. I don't know. I don't
think I can talk about the specifics of the plan.

Mr. WEISS. NO7- the regional status reports are based on onsite
reviews conducted by the OCR staff?

Ms. CORO. That was part of the information. That was not the
only information.

Mr. WEISS. These onsite reports have been provided to the sub-
committee, too, is that correct?

Ms. CORO. That is my understanding, sir.
Mr. WEISS. At this point, I would ask, without objection, that

those onsite reports go into the record.
[The onsite reports are in the subcommittee's files.1
Mr. WEiss. OCR is responsible for ensuring that the measures

agreed to in the 10-State desegregation plans are implemented, is
that correct? That is your job, isn't it?

Ms. CORO. To make sure they implemented measures?
Mr. WEISS. Yes.
Ms. CORO. We monitor the implementation of the measures, of

course. That's our job.
Mr. WIUSS. Right, and did the onsite reports find that all the

measures agreed to by each State were implemented?
Ms. Coro. I don't know. I couldn't answer that question now.

There were 254 institutions, and the institutions had individual
plans. How could I know right now this very minute whether all
the measures were implemented?

Mr. WEISS. At the University of Virginia, OCR learned black re-
cruitment measures agreed to by . "e school were not adequately
funded and the school admitted it had not even bothered to moni-
tor its compliance with the desegregation plan. Are these types of
problems acceptable to the Department of Education.

Ms. Coro. You are talking about, again about one, one particular
aspect of that particular institution's plan and implementation of
those measures.

Mr. WEISS. That is your job. Isn't that your job?
Ms. CORO. I am saying again, that is included. We consolidated it

all in one State report, and the State report has that information.
It should be in the State report. We have not made a decision
whether the State is in compliance or not.

If that information is in the report, then we will consider that as
part of our decisionmaking, but ou want me to say that I will
have to base my decision on that particular instance?
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Mr. WEISS. I want to know whether in fact you find it acceptable
that the university failed to live up to its commitments, and did
not even bother to monitor its complian:,e.

Ms. CORO. But also you have to look at all the other things that
they did. What would you say when they implemented all the other
measures that they said they were going to implement, do you dis-
regard that?

Mr. WEISS. Well, when a State or a university enters into a de-
segregation plan and it becomes clear that they are not living up to
it, it seems to me that clearly there is a violation.

Ms. CORO. Mr. Chairman, again I don't think I can respond to
any specific comments about the 254 institutions in the 10 States
and in these factual reports because there are hundreds of pages in
the reports.

I would be very pleased to respond to any specific concern that
you have in writing, but I mean, this very minute it is impossible
for me to do that.

Mr. WEiss. In North Carolina, an official at the Vance-Granville
Community College told OCR personnel that he saw no reason to
recruit black students. As a State-supported junior college, the
school is covered by the North Carolina desegregation plan.

Assuming that those facts are correct, wasn't it required to re-
cruit black students?

Ms. CORO. The answer is if that was in the plan, that's what they
were supposed to do. That's the answer that I would give, but I
don't know the reason. I don't know the particular reason of why a
particular measure was not implemented. That's what I am trying
to explain.

Mr. WEISS. If a school official told OCR staff it did not want to
include black faculty or students because it did not want to face a
reverse discrimination lawsuit, is that sufficient justification for
not implementing recruitment measures contained in the Florida
desegregation plan?

Ms. CORO. That may not be an objective where you are present-
ing information, and we have alto to make sure that we represent
objective information and not just an opinion of someone who was
interviewed.

I think the information should be based on factswhat did the
institution do, why did the institution do it, what did the institu-
tion not do, or not an opinion of someone on the staff.

Mr. WEISS. In 1977, the Adams court directed the Federal Gov-
ernment to develop criteria to determine exactly what constitutes
an acceptable desegregation plan within the States involved in the
Adams litigation. Is that correct?

Ms. CORO. You are talking about the-
Mr. WEISS. 1977, the Adams court directed the Federal Govern-

ment to develop-
Ms. CORO. That is my understanding, yes.
Mr. WEISS. Now OCR has provided the subcommittee with the

analysis of these critena. Without objection, I will enter them into
the record at this point.

[The material follows:]
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DRAFT
Analysis of Revised Criteria

PURPOSE

To discuss, in summary form, each of the Amended Criteria 1/ that has a
numerical basis.

BACKGROUND

In 1977, HEW was directed by the Adams court (cite Pratt's Second Supplemental
Order) to develop criteria for theThiredients of acceptable desegregation
plans and to apply these criteria in renegotiating plans with six 2/ of the
eight states that had had statewide plans approved in 1974. A Blue Ribbon
Panel of members from the higher education community, interested civil

rights groups, and HEW officials was assembled by the Secretary of HEW to
assist in the development of the criteria. This panel recommended that the
criteria include numerical goals and that the states and institutions be
allowed to develop measures to accomplish the goals that would not be
approved by Federal civil rights officials because these measures would
involve educational practices.

In the Amended Criteria, seven student, four employment, and one governance
criteria have a numerical basis. These criteria were written in general
terms to give the states latitude in expressing and then monitoring their
numerical goals. Prior to the issuance of the Amended Criteria, states
implementing higher education desegregation plaTITErad been reporting data
to OCR using the OCR 1000 (in 1176) and OCR 2000 (in 1977) reporting system.
Supplemental forms were developed and issued with the OCR 3000 for the
1978-79 academic year reports. They attempted to capture the data that
would be needed to track the goals in the Amended Criteria. For those
subject areas where the ED Center for Statistics (formerly NCES) collects
data biennially (i.e., student enrollment and earned degrees) and EEOC
collects employment data biennially, OCR asked these states to provide the
data annually, using the ED/CS and EEOC instruments. As states began to
track progress under their goals using information provided in all of the
above, there was considerable variation in the way in which the states used
the data to monitor progress.

DP,CUSSION

Attached at Tao A is an abstract for each of the numerical goals included in
the Amended Criteria. Each abstract provides the following information.
1) precise goal language, 2) discussion of the goal, in narrative terms,
including some of the assumptions upon which it was based and problems
inherit in attempting to monitor progress under the goal; 3) data requirements
and sources for monitoring progress under the goal; and, 4) examples of
variations among the states in their plans commitments and methods for
measuring progress.

1/ Amended Criteria Specifyinithe Ingredients of Acceptable Plans to
Desegregate State Systems of Public Higher Education (42 FR 4078)

2, Arkansas, Florida, Georgia, North Carolina, 1klahoma, Virginia (Maryland
and Pennsylvania, because they were covered by other cour,: actions, were not
covered by the Second Supplemental Order).
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NUMERICAL GOALS IN AMENDED CRITERIA

STUDENTS

II.A. Adopt the goal that for two year and four year undergraduate public higher
education institutions in the state system taken as a whole, and the pro-
portion of black high school graduates throughout the state who enter such
institutions shall be at least equal to the proportion of white high school
graduates throughout the state who enter such institutions.

11.8.(1) Adopt the goal that there shall be an annual increase, to be specified by each
state system, in the proportion of black students in the traditionally white
fuur year undergraduate public higher education institutions in the state
system taken as a whole and in each suc institution.

II.B.(2) Adopt the objective of reducing the disparity between the proportion of black
high school graduates and the proportion of white high school graduates
entering traditionally white four year and upper division undergraduate public
higher education institutions in the state system, and adopt the goal of
reducing the current disparity by at least fifty percent by the academic
year 1982-83.

II.C. Adopt the goal that the proportion of black state residents who graduate
from undergraduate institutions in the state system and enter graduate study
or professional schools in the state system shall be at least equal to the
proportion of white state residents who graduate from undergraduate insti-
tutions in the state system and enter such schools. This goal (and interim
benchmarks or goals) shall be separately stated for each major field of
graduate study.

11.0. Adopt the goal of increasing the total proportion of white students attending
traditionally black institutions (TBIs).

II.E. Commit the state to take all reasonable steps to reduce any disparity between
the proportion of black and white students completing and graduating from the
two year four year, and graduate public institutions of higher education, and
establish interim goals, to be specified by the state system, for achieving
annual progress.

II.F. Commit the state to expand mobilit between two year and four year institutions
as a means of meeting the goads set forth in these criteria.
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DRAFT
NUMERICAL GOALS IN AMENDED CRITERIA

EMPLOYMENT AND COVERNANCE

I1I.A. Adopt the goal that the proportion of black faculty and of administrators
at each institution and on the staffs of each governing board, or any other
state higher education entity, in positions not requiring the doctoral degree,
shall at least equal the proportion of black students graduating with masters
degrees from institutions within the state system, or the proportion of black
individuals with the required credentials for such positions in the relevant
labor market area, whichever is greater.

111.8. Adopt the goal that the proportion of black faculty and of administrators at
each institution ano on the staffs of each governing board or any other state
higher education entity, in positions requiring the doctoral degree, shall at
least equal the proportion of black individuals with the credentials required
for such positions in the relevant labor market area.

111.C. Adopt the goal that the proportion of black non-academic personnel (by job
category.' at each institution and on the staffs of each governing board or
any other state higher education entity, shall at least equal the proportion
of bla,k persons in the relevant labor market area.

111.0. Assure hereafter and until the foregoing goals are met that for the traditionally
white institutions as a whole, the proportion o blacks hired to fill faculty
and administrative vacancies shall not be less 'han the proportion of black
individuals with the credentials required for such positions in the relevant
labor market area.

III.G. Adopt the goal of Increasing the numbers of black persons appointed to systemwide
and institutional governing boards and agencies so that these boards may be more
representative of the racial- popuTation of the state or of the area served.
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DRAt-:
GOAL 11.A.- STATEWIDE EQUAL ACCESS TO PUBLIC HIGecR EDUCATION

1. Goal language

Adopt the goal that for two year and four year undergraduate public higher

education institutions in the state system taken as a whole, and Lm pro-
ortion of black hi h school raduates throu hout the state who enter such
Institut e at least equa to the proportion o white ig school
graduates throughout the state who enter such institutions.

ons a

2. Discussion of Goal

This goal represents a commitment to h ve equal access to higher education,
statewide, for black and white students. It is based on the assumption
that, absent vestiges of the former system of higher education, the rate of
black high school graduates in the state who go on to college would oe
comparable to the rate of white high school graduates going on to college.

The many other characteristics of students entering higher education are
assumed to be constant between the races (e.g., students applying from

out-of-state, older students, not immediately out of high school).

3. Data Requirements, Formulations, and Sources

Two types of data are needed to evaluate progress toward this goal. 1) the
number of high school graduates from schools within the state, by race,
and, 2) the number of within-state students entering college for the first-
time, by race. There are two primary methods to formulate the evaluation.

Method 1 (example)

Exactly as stated in II.A., compare black high school graduates going on
to college with white high school graduates going on to college

Spring 1986 Florida Fall 1986 Students
H.S. Graduates Entering College Entering Rate Disparity

Black 2396 1561 65.2%
White 30384 22740 74.8% 9.6%

Method 2 (example)

Comparing black high school graduation rates with black college entrance rates

Spring 1986 Black Fall 1986 Blacks
Florida H.S. Graduates Entering College Disparity

20.8% (of high school

oraduatio, class)
12.6% (of first-time-in-

college students)
8.2%

The data sources used for the high schcol graduation numbers are the E d S
Survey, or state daLa. Data sources for the entering college numbers a-e
the OCR Ell Report for the number of within state students entering public
colleges, or the ED (CS) G50-14P-EF Fill Enrollment Report (formerly the
REGIS 2300-2.3) which does not include residency information.

4. Variations Among States in Goal Language and Methods of Measuring Progress

3 1 4
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DRAFT

GOAL 11.8.(1) - INCREASE BLACK UNDERGRADUATE ENROLLMENT AT TRAD'TIONALLY

WHITE INSTITUTIONS

1. Goal Language

Adopt the goal that there shall be an annual increase, to be specified by each
state system, in the proportion of black students in the traditionally white
four year undergraduate public higher education institutions in the state
svo'em taken as a whole and in each such institution.

2. Goal Discussion

This goal is for a general increase in the proportion of black students enrolled
at the undergraduate level of the four-year traditionally white institutions
(TWIs). Each institution, and the TWIs taxen as a whole, were to set annual
goals to reflect unspecified increases of black students. The assumption
behind this goal is that in formerly dual state systems, the higher education
needs of blacks were being disproportionately met by the TBIs.

3. Data Requirements, Formulations, and Sources

To evaluate progress toward this goal, the number of undergraduate students
enrolled at each TW1, and aggregated to include all TWIs, by race, is
needed each year. The number of blacks in these k;uta are compared to the
expressed annual goals. The data source is the ED (CS) G50-14P-EF Fall
Enrollment Report (formerly the HEG1S 2300-2.3) for undergraduate full and
part-time enrollment. The goals are included in the state plans.

4. Variations Among States in Goal Language and Methods of Measuring Progress
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GOAL 11.8.(2) - REDUCE THE DISPARITY IN BLACK AND WHITE STUDENT
ENTRANCE TO TWIS

1. Goal Language

Adopt the objective of reducing the disparity between the proportion of black
high school !graduates and the proportion of white high school graduates
entering traditionally white four year and upper division undergraduate public
higher education institutions in the state system; and adopt the goal of

reducing the current disparlty_by at least fifty percent by the academic

year 1982-83. However this shall not require any state to increase by that

date black student admissions by more than 150 percent above the admissions

for the academic year of 1976-1977.

2. Goal Discussion

This goal augments the II.B.(1) goal for black enrollment at four-year
undergraduate TWIs and places emphasis on the entering black students.
The objective was to reduce by 50 percent the base disparity between blacks
and whites entering the TWIs by the end of the five-year plan. As written

in the Amended Criteria, it is nit clear whether this goal was to be applied
to each TWI or to TWIs, as a whole, or to both. It also is not clear if

entering transfer students are to be included. There were several aspects

of the state higher education systems that influenced the language of this

criterion in 1977. Florida had upper division TWIs (i.e., junior and senior

year baccalaureate programs and graduate programs). In 1983, Florida con-

verted these institutions to include the full four-years of a baccalaureate

program. Also, in 1977, HEW was negotiating with the University of North
Carolina (UNC) system, which had fire traditionally black institutions (TBIs)

and six TWIs. The 150 percent cap was included in II.B.(2) because it was
believed that eliminating one half of the disparity at the TWIs over the

five year plan would have a negative impact on North Carolina's TBIs that
were just beginning enhancement programs, and, would not be successful in

competing with the TWIs.

3. Data Requirements, Formulations, and Sources

If this goal is read not to include transfer students, two types of data

are needed annually to evaluate progress: a) the number of high school

graduates in the state, by race; and, b) the number of within-state students
entering TWIs for the first time, by race. If it is read to include transfer

students, the annual data needs also include a) the number of within-state

students transferring into Tills, by race, and, b) the number of within-state
students who completed associate degree programs a' the state's two-year in-

stitutions, by race. There are two methods for formulating the evaluation:
a) apply the criterion to the statewide aggregate of TWIs and determine the
required change at the state level, or, b) apply the criterion to each insti-
tution and aggregate the results to the state level. The data sources for
high school graduates and entering freshmen are the same as for goal II.A,

the E 8 S Survey and the OCR Bl Report. The data sources for transfer
students are the OCR Bl Report for enrollment data and the HEGIS 2300-2.1

Earned Degrees Report for completion data.

4. Variation Among States in Goal Lvguage and Methods of Measuring Progress
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11.C. - EQUAL ACCESS TO GRADUATE/FIRST PROFESSIONAL EDUCATION

1. Goal Lanaguage

Adopt the goal that the _proportion of black state residents who graduate
from undergraduate institutions in the state system and enter graduate study
or professional schools in the state system shall be at least equal to the
proportion of white state residents who graduate from undergraduate insti-
tutions in the state system and enter such schools. This goal (and int'rim
benchmarks or goals) shall be separately stated for each major field of
graduate study.

2. Goal Discussion

This goal represents a commitment to have equal access to graduate level
higher education, statewide, for blacks and whites. As in goal II.A., it
is based on certain assumptions, primarily that the progression rate of black
and white baccalaureate degree earners to the graduate level study should be
equal, absent the vestiges of the dual system of higher education, and that
-other characteristics of entering students are constant between the races.
Because graduate/first professional programs have differing requirements as
undergraduate prerequisites, states were to identify the acceptable under-
graduate feeder disciplines for the major fields of graduate study.

3. Data Requirements, Formulations, and Sources

To evaluate progress towards this goal, three types of data are needed
annually: a) the number of state residents graduated with a baccalaureate
degree from undergraduate institutions in the state system, by race and by
major field of study; and, b) the number of state residents who enter
graduate/first-professional study, by race and major field o' study, and

' feeder disciplines identified by each state. There are no Federally
collected data to use to evaluate progress toward this goal unless the
residency component is disregarded. The graduation/completion data, without
the within-state element, are available in the HEGIS 2300-2.1 Report. The
graduate level enrollment data are available in the ED (CS) G50-14P-EF
Report (formerly the HEGIS 2300-2.3 Report). The feeder disciplines are
available in the state plans or supplemental do.uments from the state. To
formulate the evaluation of progress, the enrol.ment data, grouped according
to the state-identified feeder disciplines and by race, are compared to the
undergraduate graduation data, grouped similarly. The disparity is any
difference between the black and the white student progression from the
appropriate feeder disciplines to tr.. graduate level.

4. Variatiu. ,44ong States Ir, Goal Language and Methods of Measuring Progress
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GOAL II.D. - INCREASE WHITE ENROLLMENT Ai TRADITIONALLY BLACK INSTITUTIONS

1. Goal Language

Adopt the goal t4 increasing the total proportion of white students attending
traditionally ulack institutions (TBIs).

2. Goal Discussion

This goal is for a general increase in the proportion of white students enrolled
at ti? undergraduate level of the four-yea,' traditionally black institutions
(TBI.,. Accodirg to the Amended Criteria, because of the "unequal status of
the Black colleges and the real danger that desearegation will diminish higher
education opportunities for Blacks," (Civil Action No. 3095-70; Second Supple-
mental Order at page 4), two steps are to precede establishment of numerical
goals for white enrollment at the TBIs a) an increasing enrollment of black
students in the higher education system and at the TWIs; and, b) accomplishment
of specific steps to strengthen/enhance the TBIs. This goal is not limited
to undergraduate enrollment, as its counterpart, II.B.(1), for TWIs.

3. Data Requirements, Formulations, and Sources

To evaluate progress toward this goal, the number of undergraduate students
enrolled at each TBI, and aggregated to include all Tils, by race, is
needed each year. The number of whites in these data are compared to the
expressed annual goals. The data source is the ED (CS) C50- 14P -EF (formerly
the HEGIS 2300-2.3 Report) for undergraduate and graduate enrollment.

4. Variations Among States in Goal Language and Methods of Measuring Progress
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GOAL II.E. - REDUCE ANY DISPARITY
BETWEEN BLACK AND WHITE STUDENTS

COMPLETION/GRADUATION RATES

1. Goal Language

Commit the state to take all reasonable steps to reduce any disparity betweenthe proportion of black and white
students compTeting and graduating from thetwo year, four year, and graduate
public fnstitutions of higher education, andestablish interim goals, to be specified by the state system, for achieving

annual progress.

2. Goal Discussion

This goal include-, a commitment to
reduce any disparity in the retention of

black and white students at all levels of higher education. The disparity
is measured in terms of the proportion of

blacks graduating from two, four,
and graduate degree programs compared to the proportion of whites graduating
at the similar levels.

The goal separately considers each level of study.There are several assumptions in this goal that are problemmatic. The goalis formulated using the model of
higher education study that a student

enters as a freshman, and four years later, at that same institution, the
student in the model completes the

baccalaureate degree program. Correctingfor such characteristics as student
transfers, stopping-in-and-out of

study programs, enrolling as part-time students is very difficult and of
questionable value. The viable alternative is the student tracking procedures,which most of the states adopted,

to accomplish the overall objective of
identifying and correcting disparity

in retention rates of blacks andwhites.

3. Data Requirements, Formulations, and Sources

Tne data requirements and formulations are equally complex. There is no
one method for evaluating progress under this goal. Data generally are
available in student tracking systems in the states, in the OCR B6 Report,
in the HEGIS 2300-2.1 Report.

Because of the wide variation among the
states in collecting information and evaluating progress, a standard
approach to measuring states' progress under this goal is not available.

4. Variation Among States in Goal Language and Methods of Measuring Progress
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GOAL II.F. - EXPAND MOBILITY BETWEEN TWO AND FOUR YEAR INSTITUTIONS

1. Goal Language

Commit the state to expand mobility between two year and four year institutions
as a means of meeting the goals set forth in these criteria.

2. Goal Discussion

This goal has no standard formulation for evaluating progress made by the states
to expand mobility between the two and four year institutions. Procedures in

state systems of higher education regarding student movement from two to four
year institutions vary greatly. Therefore, ?fforts to expand mobility would
take many different forms in order to accomplish this goal. Since the adoptim
of the Amended Criteria, some of the states have implemented standardized tests
in order for students to progress to the upper level of a baccalaureate program
(e.g., Georgia, Florida).

3. Data Requirements, Formulations, and Sources

There are two types of annual data needed to evaluate progress under this goal.
a) the number of students completing/graduating, by race and level, b) the num-
ber of students who progress from the two year to the four year institutions,
by race. There are no Federally collected data to show the number of these
students. State retention data can be used to assess mobility.

4. Variations Among States in Goal Language and Methods of Measuring Progress
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GOAL 111.A. - EMPLOYMENT OF BLACKS (IN PROFESSIONAL POSITIONS NOT REQUIRING
THE DOCTORATE) EQUAL TO BLACKS RECEIVING MASTERS DEGREES

1. Goal Language

Adopt the goal that theproportion of black faculty and of administrators
at each institution anar(Tn the staffs of each governing board, or any other
state higher education entity, in positions not requiring the doctoral degree,
shall at Yeast equal the proportion of black students graduiting with masters
degrees from institutions within the state system, or the proportion of black
individuals with the required credentials for such positions in the relev.it
labor market area, whichever is greater.

2. Goal Discussion

This goal is to have blacks employed in executive/administ:ative/managerial

positions (E/A/M) and instructional faculty positions that do not require
a doctoral degree in the same proportion as the proportion of blacks graduated
with masters degrees in the stite. The goal applies to institutions and to
staffs of governing boards and state higher education entities. The goal is
to be established separately fcr the E/A/M employment category and the
instructions. faculty category.

3. Data Requirements, Formulations, and Sources

There are three types of annual data needed to evaluate progress toward this
goal: a) the number of E/A/M and instructional faculty employed at each in-
stitution, by race, and degree held; b) the number of professional employees
on staffs of governing boards and higher education entities, by race and
degree held, and, cl the number of graduates with masters degrees 'rom insti-
tutions in the state, by race. (For states that elected to use labor market
data or used E.O. 11246 plans for establishing the baseline for this goal,
the numbers are contained in the plans or state-generated labor market data.)

Institutional employment data are provided annually in the OCR EEO -6 Supplement.
Data regarding staff employed by higher education agencies ano governing boards
are provided annually in the OCR Ala Report.

4. Variation Among States in Goal Language and Methods of Measuring Progress
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GOAL III.B. - EMPLOYMENT OF BLACKS (IN POSITIONS REQUIRING THE 00CTORATE)
EQUAL TO BLACKS WITH DOCTORATES IN RELEVANT LABOR MARKET

1. Goal Language

Adopt the "Gal that the proportion of black faculty and of administrators at
each institution and on the staffs of each _governing board or any other state
higher education entity, in positions requiring the doctoral degree, shall at
ierst equal the proportion of black individuals with the credentials required
for positions in the relevant labor market area.

2. Goal Discussion

This goal is to have blacks employed in executive/administrative/managerial

positions (E/A/M) and instructional faculty positions that require a doctoral
degree in the same proportion as the proportion of blacks holding doctoral
degrees in the relevant labor market area. The goal applies to institutions
and to staffs of governing boards and state higher ducation entities. The
_goal is to be established separately for the E/A/M employment category and
the instructional faculty category.

3. Data Requirements, Formulations, and Sources

There are three types of annual data needed to evaluate progress toward this
goal: a) the number of E/A/M and instructional faculty employed at each in-
stitution, by race, and degree held; b) the number of professional employees
on staffs of governing boards and higher education entities, by race and
degree held; and, c) the number of graduates with doctorate degrees from insti-
tutions in the state, by race. (For st,.tes that elected to use labor market
data or used E.O. 11246 plans for establishing the baseline for this goal,
the numbers are contained in the plans or state-generated labor market data.)
Institutional employment data are provided annually in the OCR EEO -6 Supplement.
Data regarding staff emp'iyed by higher education agencies and governing toards
are provided annually in the OCR Ala Report.

4. Variation Amon. States in .foal_ Language and Methods of MeasuPing Progress

322
73-763 0 87 11



318

GOAL III.C. - EMPLOYMENT OF BLACKS IN NON-ACADEMIC POSITIONS EQUAL
BLACKS IN THE RELEVANT LABOR MARKET

1. Goal Language

Adopt the goal that the proportion of black non-academic personnel (by job
category) at each institution and on the staffs of each governing board- or
any other state higher education entity, stall at least equal the proportion
of black persons fn the relevant labor market area.

2. Goal Discussion

This goal is to have blacks employed in each of the non-academic EEO -6
employment categories in the same proportion as the proportion of blacks
in the relevant labor market area. The goal applies to institutions and to
staffs of governing boards and state higher education entities. The goal
is to be established separately for the following employment categories:
secretarial/clerical; technical/paraprofessional; skilled crafts; and,
service/maintenance.

3. Data Requirements, Formulations, and Sources

There are three types of annual data needed to evaluate progress toward this
goal: a) the number of non-academic staff employed at each institution, by
race, and EEO -6 employment category; b) the number of non-professional
employees on staffs of governing boards and higher education entities, by
race and EEO -6 employment category; and, c) the number of individuals in
the relevant labor markets, by race and EEO -6 employment category. (For
states that elected to use labor market data or used E.O. 11246 plans for
establishing the baseline fcr this goal, the numbers are contained in the
plans.) Institutional employment data are provided annually in the OCR
EEO -6 Report. Data regarding staff employed by higher education agencies
and governing boards are provided annually in the OCR Ala Report.

4. Variation Among States in Goal Language and Methods of Measuring Progress
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111.G. - BLACK REPRESENTATION ON HIGHER EDUCATION GOVERNING BOARDS
EQUAL TO BLACK POPULATION IN STATE OR AREA SERVED

1. Goal Language

Adopt the goal of increasing the numbers of black persons appointed to systemwide
and institutional governing boards and agencies so that tiese boards may be more
representative of the racial population of the state or ofWeaserved.

2. Goal Discussion

This goal is to nave a racial composition of higher education governing boards
that is reflective of the racial population of the state or an institution's
service area. Accomplish' ,g this goal can be problemmatic in those states
with elected boards or a ,nigh number of board positions reserved for individuals
in ex officio positions.

3. Data Requirements, Formulations, and Sources

There are two types of data needed to evaluate progress toward this goal:
a) the number of members of each governing board, by race; and, b) the number
of people in the state cr in an institution's service, by race. The information
regarding the composition of the boards is provided annually in the OCR A5
Report. The best population data are those provided in the U.S. Census Reports.

4. Variation Among States in Goal Language and Methods of Measuring Progress

State plans, generally, presented clearli stated goals for boards of governew:e.
Florida's State University System established the statewide black population of
12.7 percent as its goal for its Board of Regents; Florida's Community College

System established the statewide population, rounded to 13 percent, for the
system, and established an additional goal of black representation on each of
the 28 community college boards. Because Florida's governor arpoints a percentage
of the community college board positions and regent positions, procedurally,
meeting this goal was not difficult for Florida.
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MMERICAL GOALS IN MENDED CRITERIA

SIMMS

II.A. Adopt the goal that for two year and four year undergraduate public higher

education institutions in the state system taken as a whole, and the pro-
portion of black high school gr-Erates throughout the state who enter such
institutionsWill inicast equal to the proportion of unite high school
graduates throughout the state who enter such institutions.

II.B.(1) Adopt the goal that there shall be an ttinual increase, to be specified by each
state system, in the proportion of black students in the traditionally white
four year undergraduate public higher education institutions in the state
system taken as a whole and in each such institareir.-------

II.B.(2) Adopt the abject of reducing the disparity between the proportion of black
high school graduates and the proportion of white high school graduates
entering traditicnally white four year and upper division undergraduate public
bighei- education institutions in the state system; and adopt the goal of
redocirg the current disparity by at least fifty percent by the academic
year 1982-83.

II.C. Adept the goal that the proportion of black state residents who graduate
from undergraduate institutions in the state system and enter graduate study
or professional schools in the state system shall be at least equal to the
proportion of white state residents who graduate ciao undergraduate insti-
tutions in the state system and enter such schools. This goal (and interim
benchmarks or goals) shall be separately stated for each major field of
graduate study.

II.D. Adept the goal of increasing the total proportion of white students attending
traditionally black institutions (TBIs).

II.E. Camsit the state to take all reasonable steps to reduce any disparity between
the proportion of black and white students carpeting and graduating from the
two year, four year, and graduate public institutions of higoer education, and
establith interim goals, to be specified by the state system, for achieving
annual progress.

II.F. Camut the state to expand mobility between two year and four year institutions
as a means of meeting goals set forth in these criteria.
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ttPIERICAL copa.s IN AMENDED CRITERIA

EMPLOYMENT Aun GOVERNANCE

III.A. Adopt the goal that the proportion of black faculty and of administrators
at each institution and on the staffs of eacTgoverning board, or any other
state higher education entity, in positions not requiring the doctoral degree,
shall at least equal the proportion of black students graduating with masters
degrees fran institutions within the state systm, or the proportion of black
individuals with the required credentials for such positions in the relevant
labor market area, whichever is greater.

III.B. Adopt the goal that the proportion of black faculty and of administrators at

each institution and on the staffs of each governing board or any other state
higher education entity, in positions requiring the doctoral degree, shall at
least equal the proportion of black individuals with the credentials required
for such positions in the relevant labor market area.

III.C. Adopt the goal that the proportion of black nca-academic personnel (by job
category) at each institution and on the staffs of each governing board or
any other state nigher education entity, shall at least equal the proportion
of black persons in the relevant labor market area.

III.D. Assure hereafter and until the foregoing goals are met that for the traditionally
%tote institutions as a whole, the proportion of blacks hired tc fill faculty
and administrative vacancies shall rot be less than the proportion of black
individuals with the credentials required for such positions in the relevant

labor market area.

III.G. Adopt the goal of increasing the number:: of black persons appointed to systemwide
and institutional governing boards and agencies sa that these boards may be more
representative of the racial popation of the state or of the area served.

326



322

PURPOSE
11112ICI

To discuss, in summary form, each of the Amended Criteria 1/ that has a
numerical basis.

BACMGICUND

In 1977, 1E04 ues directed by the Adams court (cite Pratt's Seooni Supplemental
Order) to develop criteria for thi.engredients of acceptable desegregation
plans and to apply these criteria in renegotiating plans with six 2/ of the
eight states that had had statewide plans approred in 1974. A Blue Ribbon
Panel of members from the higher education oanamity, interested civil
rights groups, and HEW officials was assembled by the Secretary cf HEW to
assist in the development of the criteria. This panel reoarmanded that the
criteria include numerical goals and that the states and institutions be
allowed to develop measures to accarplish the goals that would not be
approved by Federal civil rights officials because these matures would
involve educational practices.

In the Mended Criteria, six student, one governance, and four asployment
criteria have anFaiiilal basis. These criteria were written in general
tents to give the states latitude in expressing and then monitoring their
mauerical goals. Prior to the issuance of the Amended Criteria, states
implementing higher education desegregation plans had been reporting data
to OCR °sing the OCR 1000 (in 1976) and OCR 200C (in 1977) reporting system.
Supplemental foams were developed and issued with the OCR 3000 for the
1978-79 academic year reports. They attempted to capture the data that
would be needed to track the goals in the Amended Criteria. As states
began to track proess under their goals, however, there was oonsiderable
variation in the ',my in which the states used the data to monitor progress.

DISCUSSION

Attached at Tab A is an abstract for each of the numerical goals included in
the Amended Criteria. Each abstract pr vides the following information:
1) precise goal language; 2) discussion of the goal, in narrative terms,
Including sore of the assumptions upon Mich it was based and problems
inherit in attempting to monitor progress under the goal; 3) data requirements
and sources for monitoring [*ogress under the goal; and, 4) examples of
variations among the states in their plans commitments and methods for
measuring progress.

1/ Amended Criteria Spe-rifying the Ingredients of Acceptable Plans to
Desegregate State Systems of PubITF Higher Education (42 FR 4078)

2/ Arkansas, Florida, Georgia, North Carolina, Oklahoma, Virginia (Maryland
and Pennsylvania, because they were covered by other court actions, were not
covered by the Second Supplemental Order).

Attachments
As Stated
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GOAL II.A.- STATEWIDE EQUAL ACCESS TO PUBLIC HIGHER EDUCATION

1. Goal Language

Adapt the goal that for boo year and four year undergraduate public higher
education institutions in the state system taken as a whole, and the pro-

portion of black high school graduates throughout the state who enter such

institution 't least equal to on of white high school

graduates throughout o state who enter such institutions.

2. Discussion of Goal

This goal represents a commitment to have equal access to higher education,
statewide, for black and white stude-as. It is based on the assumption
that, absent vestiges of the former system of higher education, the rate of
black high school graduates in Cie state who go on to college would be
comparable to b... rate of whir:t high school graduates going on to college.

The many other chai...-terisrlal of students entering higher education are
assumed to be constant between the races (e.g., students applying from
cut-of-state; older students, not immediately out of high school).

3. Data Requirements, Formulations, and Sources

Two data functions are required to evaluate progress toward this goal: 1)

the number of high school graduates from schools within the state, by race;
and, 2) the number of within-state students entering college for the first-

time, by race. There are two primary methods to formulate the evaluation.

Method 1 (example)

Exactly as stated in oanpare black high school graduates going on
to college with white high school graduates going on to college:

Spring 1986 Florida Fall 1986 St:cents

H.S. Graduates 3O1-er Entering Rate Disparity

Black 2396 1561 65.2%

White 30384 22740 74.8% 9.6%

Method 2 (example)

Comparing black high sc:ool graduation rates with bla:k college entrance rates:

spring 1986 BlE,.k Fall 1986 Blacks

Florida H.S. Gracuates Entering College Disparity

20.8% (of high school 12.6% (cif ',,s, -time -in - 8.2%

graduation class) college students)

The data sources used for the high school graduation numbers are: the E £ S

Survey, or state data. Data sources for the entering college numbers are:

the OCR B1 Report for the number of within state students entering public

colleges, or the ED (CS) G50 -14P-EF Fall Enrollment Report (formerly the

HEX IS 2300-2.3) which does not Include residency information.

4. Variations Nrong States in Goal Language and Methods of Measuring Progress
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COAL II.B.(1) - INCREASE BLACK UNDLX.RADUATE ENROLLMENT AT TRADITIONALLY

WHITE INSTITUTIONS

1. Goal Lanonage

Aiiopt the goal that there shall be an annual increase, to be specified by each
state system, in the proportion of black students in the traditionally white

four year undergraduate putain higher education institutions in the state
systan taken as a whole and in each suctTristitution.

2. Goal Discussion

This goal is for a general increase .n the proportion of black students enrolled
at the undergraduate level of the four -ycAr traditionally white institutions

"s). Each institution, and the See taken as a whole, were to set annual
ale to reflect unspecified increases of black students. The assumption

behind this goal is that in formerly dual state systems, the higher education
needs of blacks were being disproportionately net by the TBIs.

3. Iota Requirements, Formulations, and Sources

TO evaluate progress coward this goal, the nunter of indergradunte students

enrolled at each TWI, and aggregated to include all TWIs, by race, is
needed each year. The number of blacks in these data are compared to the
expressed annual goals. The data source is the HIS 2300-2.3 survey
information for undergraduate full and part-tine enrollment.

4. Variations Among States in Goal Language and Methods of Measuring Progress
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GOAL II.B.(2) - REDUCE THE DISPARITY IN MICE AND MITE
ENTRANCE TO THIS t

1. Goal Language

Adapt the objective of reduce the dieparity between the proportion of black
Fri sc uates fprop o uates
entering whitetraditionally whiour year and upper division undergraduate public
higher education institutions In the state system; and adept the goal of

crilareduthourrerilat least fifty percent Tc-

. r, 18 not require any state to increase by thatyear
black student admissions by sore than Is percent above the admissions

for the academic year of 1976-1977.

2. Goal Discussion

This goal augments the II.B.(1) goal for black enrollment at four-year
undergraduate /Ms and places ariahasis on the entering black students.
The objective was to reduce by 50 percent the base disparity between blacks
and whites entering the TMs by the end of the five-year plan. As written
in the*amended Criteria, it is not clear whether this goal was to be applied
to each 1611 or to TMs, as a whole, or to both. It also is not clear if
entering transfer students are to be included. There were several aspects
of the state higher education systems that influenced the language of this

criterion in 1977. Florida had upper division Tans (i.e., junior and senior
year baccalaureate programs and graduate programs). In 1983, Florida con-
verted these institutions to include the full four-years of a baccalaureate

)rogran. Also, in 1977, 01W was negotiating with the [adversity of Earth
Carolina (OW) systaa, which had five treitionally black institutions (RBIs)
and six Tans. The 150 percent cap was i. laded in II.B.(2) because it was
believed that eliminating one half of the disparity at the TMs over the
five year plan would have a negative intact on North Carolina's RBIs that
ware just beginning enhanceraent programs, and, would not be successful in

competing with the T4Is.

3. Data Requirements, Formulations, and Sourc_s

If this goal is read not to include transfer students, two types of data
are needed annually to evaluate progress: a) the number of high school

graduates in the state, by race; and, b) the number of within-state students

entering TMs for the first tune, by race. If it is reed to include transfer

students, the annual data needs also include: a) the number of within-state
students transferring into TWIs, by race; and, b) the number of within-state
students uto completed associate degree program at the state's two -year in-
stitutions, by race. There are two methods for formulating the evaluation:

a) apply the criterion to the statewide aggregate of 'Ms and determine the
msflired change at the state level; or, b) apply the criterion to each insti-
tution and aggregate the results to the state level. The data sources for
high school graduates and entering fresteren are the sane as for goal ILA,

the E a S Survey and the OCR 81 Report. The data sources for transfer
students are the OCR 81 Report for enrollment data and the HEGIS 2300-2.1
Earned Degrees Report for completion data.

4. Variation Among States in Goal Language and methods of Measuring Progress
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tII. C. - INCREASE BLACK GRADUATE/FIRST PROFESSIONAL ENRCUMENDRAV
1. Goal Language

Jldopt the goal that the ion of black state residents who graduate
undergraduate inst tu one in the state vitae and enter graduate study

orofessianal schools in the state smitten '(all be at least 1 to the
km of white state residents who graduate frcomisundergraduate

3t in the state and enter 'why schools. foal
oerncinsras

jor field cirri°
graduate study.

2. Goal Discussion

This goal r esents a commitment to have equal access to graduate level
higher eduction, statewide, for blacks and whites. As in goal II.A., it
is based on certain assumptions, primarily that the progression rate of black
and %tub ,occalaureate degree earners to graduate level study should be
equal, ati nt the vestiges of the dual system of higher education, and that
other characteristics of entering students are constant between the races.
Because graduate/first professional programs have differing requirements as
undergraduate prerequisites, states were to identify the acceptable under-
graduate ceeder disciplines for the major fields of graduate study.

lb evaluate progress tomarda this goal, tWD data functions are needed
annually; a) the number of state residents graduated with a baccalaureate
degree from undergraduate institutions in the state system, by race and by
major field of study; and, b) the number of state residents who enter

graduate/first-professional study, by race and MOM field of study. There
are no Federally collected data to use to evaluate progress toward this goal
unless the residency component is disregarded. The graduation/completion
data, without the within-state element, are available in the HECIE 2300-2.1
Report. The graduate level enrollment data are available in the ED (CS)
G50-14P-EF Report (formerly the HEGIS 2300-2.3 Report). lb formulate the
evaluation of progress, the enrollment data, grouped a000rdIng to the state-
identified feeder disciplines and by race, are compared to the undergraduate
graduation data, grouped similarly. The disparity is any difference between
the black and the white student progression from the appropriate feeder
disciplines to the graduate level.

4. Variation Among States in Goal
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DRA
SEAL ii. D. - INCREASE MITE EHROLIAIENT AT TRADITIONALLY BLACK INSTITUTIONS

1. Goal Language

=the pal of increasing the total proportion of white students attending
tiona.11y black institutions (113Is).

2. Goal Discussion

This goal is for a general increase in the proportion of white students enrolled
at the undergraduate level of the four-year traditionally blaci institutions

(IBIs). According to the Amended Criteria, because of the 'unequal status of

the Black colleges and the real danger that desegregation will diminish higher
education opportunities for Blacks,' (Civil Action NO. 3095 -70; Second Supple-
mental Order at page 4), two steps are to precede establishment of nunerical

goals for white enrollment at the IBIS: a) an increasing enrollment of black
students in the higher education system and at the Ms; and, b) accomplishment
of specific steps to strengthen/enhanoe the IBIS. This goal is not limited

to undergraduate enrollment, as its counterpart, II.B.(1). for Wis.

3. Alta Requirements, Formulations, and Sources

Tb evaluate progress toward this goal, the number of trdergraduate students
enrolled at each 113I, and aggregated to include all ThIs, by race, is
needed each year. The number of whites in these data are camiared to the

expressed annual goals. The data source is the ED (CS) G50-14P-EF (formerly
the HEGIS 2300-2.3 Report) for undergraduate and graduate enrollment.

4. Variations Among States in Goal Language and Methods of Measuring Progress
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GOAL II. F. - EXPAND MOBILITY BETWEEN TWO AND FOUR YEAR merrlumas

1. Goal Language

Commit the state to empand mobility between two year and four year institutions
as a means of meeting the goals set forth in these criteria.

2. Goal Discussion

This goal has no standard formulation for evaluating progress made by the states
to expand mobility between the two and four year institutions. Procedures in
state systems of higher education regarding student movement from two to four
year institutions vary greatly. Therefore, efforts to expand mobility would
take many different forms in order to accomplish this goal. Since the adoption
of the Amended Criteria, some of the states have implemented standardized tests
in order for students to progress to the upper level of a baccalaureate program.
(e.g., Georgia; Florida).

3. 'eta Requirements, FormuLztions, and Sources

There annual data needed to evaluate implementation of this goal and the widely
varied system requirements and procedures inhibit any standard data needs or
formulations. The completion data, generally, are available in the HEGIS
2300-2.1 Report; however, there are no Federally collected data to show
the nutter of these students who progress from the two year to the four
year institutions, by race. State retention data can be used to assess
mobility.

4. Variations Among States in Goal Language and methods of Measuring Progress

333



NUMERICAL GOALS IN AMENDED CRITURIA

II.A. Adopt the goal that for two year and four year undergraduate public higher

education institutions in the state system taken as a whole, and the pro-
portion of black high school 7--Zdates throughout: tie state who enter such
institutions shall be equa to the proportion of white high school
graduates throughout the state who enter such institutions.

II.B.(1) Adopt the goal that there shall be an annual increase, to be specified by each

state system, in the proportion of black students in the traditionally white
four year undergraduate pubic higher education institutions in the state
system taken as a whole and in each such institution.

II.B.(2) Adopt the objective of reduc the disparity between the proportion of black
high school graduates proportion of white high school graduates
entering traditionally white four year and upper division aidergraduate public
higher education institutions in the state system; and adopt the goal of
reducing the current disparity by at least fifty percent by the academic
year 1982-83.

Adopt the goal that the proportion of black state residents who graduate

frOm undergraduate institutions in the state system and enter graduate study
or professional schools in the state system shall b at least equal to the
proportion of white state residents who graduate fran undergraduate insti-
tutions in the state sr.tem and enter such schools. This goal (and interim
benchmarks or goals) shall be separately stated for each major field of
graduate study.

II.D. Adopt the goal of increasing the total proportion of white students attending
traditionally black institutions (TB's).

II.E. Canrut the state to take all reasonable stcps to reduce any disparity between
the proportion o, black and white students ompleting and graduating fran the
two year, four year, and graduate public institutions of higher education, and
establish interun goals, to be specified by the state system, for achieving
annual progress.

II.F. Carina the state to expand mobility between two year and four year institutions
as a means of meeting the goals set forth n these criteria.
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NUMERICAL GOALS IN Amiaccr, CRITERIA

EMRUDAIMENT AND GOVFANANCE

III.A. Adopt the goal that the proportion of black faculty and of administrators
at each institution and on the staffs of eacWjoverniri board, or any other
state higher education entity, in positions not requiring_ the doctoral degree,
shall at least equal the pro,ortion of black students graduating with masters
de,,rees from istitutions within the state system, or the proportion of black
individuals w,..th the required credentials for such positions in the relevant
labor market area, wh.chever is greater.

III.B. Adopt the goal the the proportion of black faculty and of administrators at
each institution and on the staffs of ach governing board or any other state
higher education entity, in positions requiring the doctoral degree, shall at
least equal the proportion of black individuals with th? credentials required
for suth positions in the relevant labor market area.

III.C. Adopt the goal that the proportion of black non - academic personnel (by job

category) at each institution and on the staffs of each governing board or
any other state higher education entity, shall at least equal the proportion
of black pers3ns in the relevant labor market area.

III.D. Assure hereafter and until the foregoing goals are met that for the traditionally
white institutiors as a whole, the proportion of blacks hired to sill faculty
and administrative vacancies shall not be less than the proportion of black
individuals with the credentials required for such positions in the relevant
labor market area.

III.G. Adopt the goal of increasing the numbers of black persons appointed to systemwide
and institutional governing boards and agencies so that these boards may be more
representative of the racial population of the state or of the area served.
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Mr. Wow. According to OCR's analysis, a blue ribbon panel of
members from colleges, civil rights groups, and Federal officials
was assembled to develop the criteria. The panel recommended
that the criteria include numerical goals. Is that correct? Is that
your understanding?

Ms. Coco. That is my understanding.
Mr. Wines. The panel also recommended that the institutions af-

fected by the desegregation plans develop their own numerical
goals. Is that correct?

Ms. Coao. Yes.
Mr. Wiass. Then the goals contained in the desegregation plans

were established by the schools themselves and not by the Federal
Government. Is that correct?

Ms. Coao. Yes.
Mr. Wass. Then in summation, a Federal court ordered the cri-

teria, all the parties concerned agreed that the criteria should re-
quire numerical goals, and the schools set their own goals. That is
what happened, right?

Now are you familiar with the U.S. Court of Appeals Sixth Cir-
cuit decision in Geier v. Alexander? That is a case in which the
court ruled last year that the use of numerical goals to desegregate
a State system of higher education and eliminate the residual ef-
fects of previously illegal dual systems of education was legal and
did not deprive nonminority students of equal protection under the
civil rights laws. That is what the court decided to do. You don't
disagree with that, do you?

Ms. Coao. That is a decision of the court. Whether I agree or dis-
agree is immaterial. That's a decision of the court.

Mr. WEN. You know that is in fact a de 'lion of the court?
Ms. Cosa. Isn't that a decision of the court?
Mr. lingo. If that is what you represent as what the court said, I

would agree.
Mr. Wogs. OK. Now, do the court- ordered criteria require that

the proportion of black high school graduates be equal to the pro-
portion of white high school graduates throughout the State who
enter 2- and 4-year colleges? I should ask that, when they don't,
doesn't the court order in fact require that?

Ms. Coao. The criteria, well, I would have to look at the criteria.
My understanding is that the criteria include the specific numbers,
but based on the percentage of graduates. We can look at the crite-
ria right here.

Mr Wow. You will not disagree that that is what the court-or-
dered criteria said? Now has this goal been met, do you know, in
all the 10 States whose desegregation plans have expired?

Ms. Coco. Have they met?
Mr. Wings. Have they met that requirement, that criteria that

the proportion of black high school graduates 1.1 equal to the pro-
portion of white high school graduates throughout the State who
entered 2- and 4-year colleges?

Ms. Coco. You are asking me about the 10 States, whether they
have met the criteria?

Mr. Weiss. Right.

3 3 7
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MS. CORO. I don't think I can answer that question. Based on the
numbers that I have seen, in many instances, they have not met
the criteria.

Mr. Wane. Has the goal been met in any of the 10 States to your
knowledge?

Ms. CORO. I don't know, Mr. Chairman. I will have to look at all
the factual reports and provide that information.

I understand that some States have met those numbers, but I
don't think I should

Mr. Wares. Our information is that it has not been met, but I
would appreciate your submitting that information for the record.

Ms. Cow. We will, sir.
[The information follows:]
Please note that the criteria listed in the document Revised Criteria Specifying

the Ingredients of Acceptable Plans to Desegregate State Systems of Public Higher
Education (Revised Criteria) are intended only as guidelines in formulating accepta-
ble desegregation plans. Not every State was required to set goals under all criteria.

Of the ten States in question, au States (Arkansas, Delaware, Georgia, Oklahoma,
South Carolina, and Virginia) developed Statewide goals to achieve parity in the col-
lege entrance rates of black and white high school graduates. None of them met
that goal, although Delaware and South Carolina showed progress.

Mr. Wares. Onder the court-ordered criteria, isn't each State re-
quired to reduce the disparity between the proportion of black high
school graduates and the proportion of white high school graduates
in traditionally white 4-year colleges by at least 50 percent by the
school year 1982-1983?

Ms. CORO. I assume that is what is in the criteria.
Mr. WEISS. No .v do you know whether that goal has been met in

all 10 States under discussion today?
Ms. CORO. I do not know if all the States have met that.
Mr. WEISS. In fact, the disparity has increased in some of the

States, hasn't it?
Ms. CORO. I understand that may be the case in some States.
Mr. WEISS. The criteria require that certain proportions of black

faculty and administrators be hired at each institution covered by
the 10-State plan?

Ms. CORO. I assume they do.
Mr. WEISS. Has that goal been accomplished?
Ms. CORO. Beg pardon, sir?
Mr. WEISS. Has that goal been accomplished requiring that a cer-

tain proportion of black faculty and administrators be hired?
Ms. Com. I don't know for each State. There may have been,

some States may have met some of those goals. I would not know if
all the States did.

Mr. WEiss. I would appreciate your submitting that information.
Ms. CORO. We will, sir.
[The information follows:]
Ali nine States and the three institutions in Missouri set goals for hiring black

faculty at the doctoral level. None met the goals, although Delaware was one person
short of the goal. All nine States and the three institutions in Missouri set goals for
hiring black faculty at the non-doctoral love); Georgia and Oklahoma met one nu-
merical goal in that category.

Nine States set goals for hiring black administrators at the doctoral level. Four
States (Delaware, Florida, Virginia, and West V.-ginia) met their goals in that cate-
gory; Arkansas was one person short of meeting its goal. All nine States set goals
for hiring black administrators at the non.doctoral level. Six States (Delaware, Flor-
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ida, Georgia, Oklahoma, Virginia, and West Virginia) met at least one goal in that
category. Three institutions in Missouri did not set employment goals for adm; iis-
trators.

Mr. WEiss. Does the criteria require that the States commit to
certain measures to accomplish the numerical goals?

Ms. Co Ro. Yes.
Mr. WEiss. Have all the measures agreed to been implemented in

all 10 States?
Ms. Co Ro. Well, that's part of our determination. That would be

part of our determination, and the factual reports indicate which
measures were implemented and which were not.

Mr. Muss. We have been joined by my distinguished colleague
from Michigan, Mr. Conyers. I will be pleased at this point to rec-
ognize you for whatever questions you have.

Mr. CONYERS. I'm sorry, Mr. Chairman, that I don't have ques-
tions, but I do want to observe the importance of the continuation
of the subcommittee's burden from the 99th Congress. This may
have been gone over earlier in the earlier Congress, but this is an
extremely important subject. It has been litigated. It has been in
and out of the courts. We have had the Office for Civil Rights on
the Hill.

I can remember some discussions that were nearly incredible on
the part of rep sentatives from the Department of Education.

I would like very much to let the chairman know that the impor-
tance of this hearing is not unnoticed by members of the Congres-
sional Black Caucus for whom this subject has a very, very particu-
lar relevancy as well as many other Nlembers of the Congress, and
the energies of staff and the chairman in pursuing this matter has
been one of almost historic proportions. It is very important that
!T.% continue to do this.

Now may I just determine in terms of the procedure that is going
on here, are all of these questions that are being asked going to be
responded to either in person or in terms of another trip by the
distinguished witness, Ms. Coro?

Mr. WEISS. To the best of our ability, that is, the witness' and
ours, we are trying to get as many of the answers on the record at
this time.

In those instances where the factual information is not readily
available to the witness, we are providing the opportunity for those
responses to be submitted in writing for the record.

Mr. CONYERS. Well, in the brief time I have been here, there
seem to be quite a few of those type responses for the record, and I
know that the chairman is very fastidious about these; these com-
mitmeniz. "..low up are not lightly taken by the subcommittee.

We would like to get these responses in. I need to know the an-
swers to these important questions being formulated by the Chair,
and I would like to join whatever resources and energy we have to
continue to get to the bottom of this. We have got some dramatical-
ly perilous statistics coming up about the difficulty of blacks get-
ting into higher education, staying in higher education. The num-
bers are going down almost uniformly, north and south.

The civil rights and the college organizations that are trying to
raise funds to sustain blacks at the university level are all up
against a wall. The professional college entries are all on the de-
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cline. This is an incredible circumstance, and this subcommittee
has in a very important way undertaken to examine how the Gov-
ernment, particularly the civil rights branch of Education can
repair this. This is not only absolutely reasonable, but it is an abso-
lutely necessary exercise of our jurisdiction, and I think that it is
very important to communicate to the chairman that all of the
staff are concerned about this.

Mr. Muss. I thank you very much, Mr. Conyers. The fact is that
all of us need to be reminded on a regular basis that the purpose of
the underlying legislation, the statutory framework that was adopt-
ed by the ('ingress, was in fact to make sure that people's rights to
education were not impaired or blocked because of discriminatory
practices.

They for the most part were focusing on race, although one of
our witnesses spoke about discriminatory practices regarding
women. I think the great frustration that all of us have is that
after some 17 years since the first actions were taken because at
that time it was felt that the Stares, colleges and universities
within the States were not doing what was required to really open
up educational opportunities, that we still have the Adams case
hanging fire, and there is a great concern when the Federal Gov-
ernment's laws are not self-executing in most instances. You people
hold very important positions.

Ms. CORO. I realize that.
Mr. Wass. Without your activity, the law becomes not only a

dead letter, but it becomes a mockery, and so we take this very,
very seriously. The witnesses we have had here have spent signifi-
cant portions of their adult lives trying to secure rights for individ-
uals, but very often the very individuals whom they are originally
concerned about have long since passed the time when they can be
benefited. They are now concerned about other young people, other
students, and so we ask these questions because we are concerned
that sometimes the focus seems to be on how many problems the
States and the universities have rather than on the terrible prob-
lems that are being forced on individuals whose rights are being
denied in this instance. So, I welcome your comments, and I know
that Ms. Coro will provide us the information we have sought.

Let me continue, if I may, with some additional questions. We
are coming to the close at this point.

On February 11, 1985, former Assistant Secretary for Civil
Rights, Harry Singleton, sent a memorandum to all OCR regions.
The memorandum ordered OCR regions to shift their emphasis
from the achievement of goals to the implementation of measures
to accomplish the goals.

Is this still OCRs position, that it will evaluate desegregation ef-
forts in the States based on measures and not the achievement of
the goals outlined in the court-ordered criteria?

Ms. CORO. Whatever policy stated there is still in effect. I have
not changed that policy.

Mr. Wass. In the area of higher education desegregation, what
law or Federal court decision gives OCR the authority to measure
the discrimination solely on the basis of the implementation of
measures designed to eliminate discrimination, regardless of the
success of the measures?
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What law or Federal court decision can you point to which gives
your office the right to make the determination on the basis of
measures and implementation of measures rather than achieve-
ment of the goals?

Ms. Cox°. What court order you say?
Mr. Wins. On what basis do you justify that policy which was

adopted by your predecessor? We know of no court decision, we
know of no law which allows you, that is, the Office for Civil
Rights, of the Department of Education, to adopt that changed
policy. It was a change in policy. It was a clear shift. Up to that
point, it was achievement of goals. All of a sudden, Mr. Singleton
says no to goals. All we are going to judge you by is implementa-
tion of measures to achieve those goals. I know of no basis for
having come to that new policy, and I wish that you would take a
very hard look at it and not feel bound by your predecessor who
left the office I think with less than the most glorious exits.

M:. CORO. I will take a look at that, sir.
Mr. Winos. Now, there are precedents it seems to me you ought

to be looking at. The recent Geier decision we spoke about is one.
Also the Adams court approved of and ordered criteria which ev-
eryone involved agreed should be the basis for goals. I hope that
the administration will adhere to the requirements established by
law and by court precedent rather than on the basis of Mr. Single-
ton's philosophy.

OCR's own onsite evaluations of schools covered by the desegre-
gation plans show that in most schools reviewed, there is no analy-
sis of statistics to determine if the numerical goals in the plans had
been met.

How will you be able to make a final determination on compli-
ance with title VI without knowing the factual situation at each
school in each of the 10 States under review?

Ms. Cow). Well, how are we going towe don't know. We have
not made that determination on how we are going to determine
whether they are in compliance. We have not made those decisions,
but I want to read again from the criteria which were never ap-
proved by the court, which says, "These goals are not quotas," so
we are not going to base the determination on quotas, and that is
part of the criteria.

Mr. WEiss. Well, they are not quotas, and everybody agrees they
are not quotas. They are goals.

Ms. CORO. It says here, "Failure to achieve a goal is not sufficient
evidence standing alone," and I am quoting from the criteria which
were published in 1978. That was under the Carter administration.

Mr. %ass. Yes, but you have a situation where suddenly the
goals have been tossed out all together.

Ms. CORO. I have not said that.
Mr. %ass. Well, but that is what Mr. Singleton's policy is. From

a position where the decision on violations was not to be deter-
mined simply on the basis of the achievement of the numerical
goals, but would be considered among a number of factors, rigt

Ms. CORO. We should look at the entire picture.
Mr. WEISS. Now along comes Mr. Singleton's philosophy and

policy, which you then follow, which says that we are not going to
go with achievement of goals at all.
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Ms. Coax. We are going to look at everything. You are trying to
make me say whether we are going to look only at numbers, and I
can say categorically that we will not look at numbers only.

Mr. WEIRS. I want you to look at numbers. I don't want you to
look at numbers only, but I do want you to look at numbers.

What I am saying is that there is apparently no analysis of sta-
tistics to determine if numerical goals in the plans have been met,
so how can you even consider that as one of the factors if you are
not preparing a statistical workup for it?

Ms. CORO. Wait a minute. The statistics are all in their reports.
We have not done away with statistics. All the reports have factual
numbers. They are there. We have not done away with any num-
bers. They are part of the report.

Mr. WEIss. The onsite reviews for the State of Georgia, for exam-
ple, have no mention of goals, no corroboratic n of information pro-
vided during interviews in the schools.

Now how can you judge the discrimination in the State without
such information?

Ms. CORO. Mr. Chairman, I said earlier that part of the process
was to look at the regional reports and then consolidate all that
information, check again with the regional staff, and put all that
into a consolidated summary of information by the task force. That
is what the task force did, and you received all those materials
from us.

I was very concerned about the prccess, very concerned that we
had to put all that in some fashion so people could read it. We had
pages all over the place from years and years of collecting these
reports. I was very concerned about it, putting this information in
some fashion so people could look at. Now we have those reports.
They have been sent back to the States, but that was the responsi-
bility of the task fcre" to out together, to collate all that informa-
tion, review it all, and make it readable in r S kind of a report.
That's what they did.

Mr. Wines. Well, I have no further questions prepared for you. I
hope that you will submit the responses to the questions that you
did not have the information for during the course of this hearing.
Again, I hope that you understand that the old adage justice de-
layed is justice denied applies in these cases, and these cases have
dragged for far too long, and this is now 1987, and the vestiges of
discrimination, of de jure discriminatory systems still are with us,
and it is your job to take significant steps to try to eliminate them,
and that in really what we are talking about.

Ms. Cow. Yes, sir.
Mr. WEIS& Thank you very much for your patience in responding

to our questions.
We will now take a break until about 2:45, and the subcommittee

then will resume with the final witnesses of the day.
[Whereupon, at 2:04 p.m., the subcommittee recessed, to recon-

vene at 2:45 p.m. the same day.]
Mr. Wass. The subcommittee is now back in session. Our next

witness is Mr. Rance O'Quinn, who is a specialist for the Office for
Civil Rights in region I, and Mr. O'Quinn, you are being accompa-
nied by?
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Ms. ADAMS-CHOATE. Sandra Choate; I am an attorney with the
American Federation of Government Emphrees.

Mr. WEIss. And we welcome both of you. Do you expect to be tes-
tify ng, responding to any questions?

Ms. ADAMS-CHOATE. I will be happy to, but no, I don't expect to.
Mr. Wriass. OK. If that easion arises, we will be asking you to

be sworn. As of now, it is not necessary.
Mr. O'Quinn, would you please stand and raise your right hand?
Do you cwear or affirm that the testimony you are about to give

will be the truth, the whole truth, and nothing but the truth?
Mr. O'QuINN. I do. Mr. Chairman, I did not prepare a statement.

I will be testifying based on my knowledge of the practices that oc-
curred in region I, how those thing. how the backdating was dis-
covered from a different perspective than what we heard earlier.

Mr. WEISS. All right now. Do you have prepared remarks, a state-
ment that you would like to make, or do you want us to go directly
to questions?

Mr. O'QuINN. I would like to go z'inictly to questions.
Mr. WEISS. Would you please pull the microphone closer to your-

self? It is not as sensitive as it ought to be, so we don't pick you up
unless you really are right on top of it.

Now please tell us what your position is in the region I, Office
for Civil Rights?

STATEMENT OF RANCE O'QUINN, EQUAL OPPORTUNITY SPECIAL-
IST, OFFICE FOR CIVIL RIGHTS, REGIO. I, U.S. DEPARTMENT
OF EIJUCATION, ACCOMPANIED BY SAW ..A S. ADAMS-CHOATE,
LEGISLATIVE ATTORNEY, AMERICAN FEDERATION OF GOV-
ERNMENT EMPLOYEES

Mr. O'QuINN. I am an equal opportunity specialist.
Mr. WEISS. What are your responsibilities as equal opportunity

specialist?
Mr. O'QUINN. My responsibilities are to investigate complaints in

compliance re news alleging unlawful discrimination, and to pro-
vide technical assistance to carry out administrative responsibil-
ities covered by my position.

Mr. WEISS. How long have you held your position?
Mr. O'QuINN. Since September 1980.
Mr. WEISS. You are also a Department of Education union offi-

cial?
Mr. O'QUINN. Yes, sir.
Mr. WEISS. What are your utiion responsibilities?
Mr. O'QUINN. I am president of AFG Local 3893, and I am na-

tional steward for the Department of Education Council of Locals
52.

Mr. WEISS. Did you receive complaints from other OCR employ-
ees about their supervisors backdating letters of finding to make
them appear in compliance with the Adarnz timeframe require-
ments?

Mr. O'QUINN. 'es. Well, let me put it in perspective as to how
we came upon the information.

Following the 1985 performance appraisal year, we had a
number of employees whose performance ratings had been lower
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than they had been the previous year. Many of these employees
that the division directorthese were employees in the elementary
and secondary education divisionhad lowered their ratings not-
withstanding the fact that they had met many of the Adams time-
frames.

We took grievances from these individuals and in 60 process of
going through mese various steps in the grievance p_...less, up to
preparing for arbitration, once we got to the level of preparing for
arbitration is when we began to notice that there was a common
element among most of the grievances, and that was that the em-
ployee would say well, but that case shows on the record as meet-
mg the Adams timeframe, and we would ask how did it meet it,
and invariably some of the employees would say well, it was back-
dated, so that's how we came upon the information that, the initial
information that backdating was occurring.

Mr. WEISS. Were you told about the supervisors themselves as far
as their ratings were concerned?

Mr. O'QUINN. OK. Well, it was a concern of many of the employ-
ees that they were being given "failure to meet internal time-
frames"internal timeframes are timeframes that are less than
the average Adams timeframes. They are used as benchmarks for
measurement for performance purposes. They were failing to meet
the internal timeframes, but yet they felt it was unfair that the su-
pervisors who had control over many of these cases that the; were
working on were backdating them and meeting their timeframes,
so they were concerned about the unfairness of the process.

Mr. %ass. Now what hinged on these performance ratings?
What was the consequence or the benefit of having not met the
deadlines or having met the deadlines?

Mr. O'QUINN. OK. Well, a failure to meet a performance element
in a critical element could result in a minimally, well, an unsatis-
factory rating, or it could result in a minimally satisfactory rating.

The adverse effect on employees is that with an unsatisfactory
rating, they could be subject to dismissal if they could not bring the
performance to a level of acceptance. With a minimally satisfactory
rating, these people were denied within-grade increases.

Mr. Wziss. So that it was a matter of dollars and cents?
Mr. O'QUINN. It was a matter of dollars and cents.
Mr. WEISS. Aside from the complaints that you received from

OCR employees, did you have personal knowledge of documents
that were backdated?

Mr. O'QUINN. I had personal knowledge of one case that was
backdated.

Mr. WEISS. Tell us about it.
Mr. O'QUINN. OK. This was a case that had been assigned to me.

The employee that was originally assigned the complaint left the
Department. He was one of the employees who had also grieved
and was one of tha employees who had, in previous years, always
received an outstanding rating.

My responsibility at that point was to prepare a letter of finding.
I prepared a letter of finding. The practice in region I has always
been that letters of finding go out at the last minute, or that there
is a flurry of activity at the last minute to try to get the letter out
on the Adams date or somewhere thereabouts, and in this particu-
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lar case, I had completed what I was required to do prior to the
time that it should have gone out.

The following day I reported to work and inquired if the letter
had gone out. My supervisor stated that there had been a minor
problem with the letter and it had to be retyped, but that we were
going to send it out that morning.

I asked him if, well, what was the procedure? I said we have
missed the Adams due date, so he said wal, let me go and check
with Mr. Seminini, who was the division director, and I will tell
you what we should do, so he came back and he told me Lou said
that is Mr. Semininithat we are going to put the sixth on this, on
the letter of finding.

I reminded him that the date was actually the seventh, so he
said well, let me go back and check again. He came back and he
said we are putting the sixth on it, and if you put the sixth, all of
us will sign it for the and Frank, meaning Frank Bouche,
would sign it and it would go out the sixth, dated the sixth.

I again reminded him, bad he said well, Lou is directing you to
do it. At that point, I did sign it.

Mr. Wass. Do you remember the name of that case?
Mr. O' INN. The name of that case was DeMello v. Greater New

Bedford Vocational Regional Technical School.
Mr. WEiss. Now did OCR managers also instruct you to contact

witnesses and persuade them to withdraw complaints to prevent
cases from exceeding the Adams deadlines?

Mr. O'QUINN. That happened with me on one occasion. Some his-
tory on that casethe case had been assigned to me as an investi-
gator to conduct early complaint resolution. We call it ECR.

I had successfully resolved the complaint through mediation. Our
investigative procedures manual required that when an individual
is involved with a complaint and an ECR, he or she cannot be the
investigator in that same complaint should the resolution fail.

Well, within a month or two of having successfully mediated the
complaint, there was a breakdown in the process. The complainant
filed a new complaint. The complaint was assigned to me. I imme-
diately told my supervisor that I should not be assigned the case.
He notified the division director, Mr. Seminini, who said that he
was assigning the case to me anyway.

I raised the issue with Mr. Seminini personally, informing him
that the investigative procedures manual did not indicate that I
should investigate that complaint. I later raised it with our chief
civil rights attorney, Loa B1;:.-,s. I was informed by Ms. Bliss that
this was an internal program matter and that the program division
should resolve the issue of the case assignment.

I p-oceeded with the case to develop an investigative plan. At the
point of getting an investigative plan completed, we were getting
into, getting far along in the process, so much so that if we had, it
would appear that if we had to do a full fledged investigation of
that complaint, we were going to have some Adams problems.

Some time later on, I was told by my supervisor that Mr. Semin-
ini wanted us to contact the complainant and see if she was inter-
ested in withdrawing her complaint. Part of that was based on the
fact that when the complaint came in, the complainant complained
and moved out of the school district, so we had some questions
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about whether or not the complainant really had standing since
she had moved out of the school district and whether or not there
could be any remedy to the complainant even if we were to find in
her favor.

Well, because of the time crunch, I began to be pressured to get
in touch with the complainant and see if we can get a withdrawal.
I objected to that process. I again raised the issue that I should not
have been involved in the case, but Mr. Seminini insisted that I
was going to pursue the case, and that the only way that he would
remove the case from me is if the superintendent of schools raised
some objection.

Well, the superintendent of schools had raised some objections
not about my being assigned to the case, but about the fact that
OCR had accepted the complaint in the first place, so it was never
really responded, that issue was never responded to.

I was continued to be pressured to get a withdrawal. Finally, my
superintendent told me that he was directing me to contact the
complainant. I contacted the complainant. The complainant said
that she felt that we had been helpful to her in getting her child
into another school at what she felt was an appropriate grade level,
and all of that was a result of the earlier complaint resolution
process, and that she really didn't have, she didn't intend to be in-
volved with our school district, and she didn't mind withdrawing
the complaint, and that was how that process went.

Mr. WEISS. Tell me again, because I missed it at the beginning.
Why did you suggest you should not have that case assigned to
you?

Mr. O'QuINN. Because the OCR has an investigative procedures
manual, and in the manual it states that employees who handle
the mediation should not be the employee that will investigate the
case.

Mr. WEISS. OK. Now were other staff instructed to persuade com-
plainants to withdraw allegations to meet the court-ordered due
dates?

Mr. O'QuiNN. Well, during the course of my inquiry when we
began to get the information about backdating, the unior made a
survey of employees in the elementary and secondary, postsecond-
ary and PRIMS divisions about backdating, whether or not they
had information about backdating. Some employees had indicated
to me that they had information, but they were fearful of coming
forward with the information because they felt they would be re-
taliated against or that there may be some reprisal, so they felt un-
comfortable in lol inging the information forward.

We had earlier apprised the Department's Labor Relations Divi-
sion that we had some information about backdating, and it affect-
ed the outcome of the ratings on these individuals.

Well, I don't think any of us took it as serious as it probably
should have been, but we raised the issue with the Labor Relations
people because we were trying to either get settlement of the griev-
ances or trying to redress the grievances based on the fact that
management had falsified information but had given these employ-
ees poor ratings based upon false information.

We didn't get anywhere with that. During the meeting in Wash-
ington with Mr. Mines on some other complaints that we were
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trying to resolve, I made mention to him that we had uncovered
some information concerning backdating, and statement to me
was if you have evidence of that sort, I won't have a ,.roblem deal-
ing with the responsible people. Well, that was the extent that we
went with the information.

We went back, and then we did our survey to find out Ix w exten-
sive it was, and we found out that number of employees were
willing to come forward and tell the union that their cases had
been backdated. They identified the cases that had been backdated.
They told us the Adams due date, the date that they signed, that it
was signed, and the dates that the letters actually wer, out.

Mr. WEISS. When was that original conversation with Mr. Minas?
Mr. O'Qunoi. It had to be in early June.
Mr. WEISS. Of?
Mr. O'QUINN. Of 1986.
Mr. WEISS. Then after you developed all this information, after

your conversation with him, what happened? What did you do with
that information?

Mr. O'QUINN. I didn't get back to Mr. Mines. Based on the infor-
mation I received from other employees about IG investigations
and how they were handled, we decided that we would provide the
information to the inspec general rather than to provide it to
OCR, the actual cases.

Mr. WEISS. When did you Jrovide the information to the inspec-
tor general?

Mr. O'QuINN. I believe it was on or about June 17. We notified
the IG thrcugh the hot line that we had information concerning
backdating. We identified a number of cases and a number of em-
ployees who could provide information concerning those cases.

Mr. WEISS. Now did your managers take any kind of retaliatory
action against you because you contacted the inspector general?

Mr. O'QUINN. Well, the first action was on or about July 21. I
was contacted by Loa Bliss, who was the acting regional director. I
was at the union office. She called me on the telephone, and she
inquired if I had made a complaint to the inspector general. No.
She asked, her specific question was do you have any written infor-
mation on the information you provided to the inspector general?

My response was I have no written information on anything that
I will apprise the inspector general. Then she asked me did you
make a complaint to the inspector general? And I inquired why
would she question me on that? And she said she had good reasons
to believe that I had provided the information to the inspector gen-
eral.

I asked her where did she get her information? And she said she
would not tell me the source, but that she had received information
that I had provided that information.

Mr. WEISS. What was the date of that conversation?
Mr. O'Quipm. That was July 21. July 21 had to be the date when

thewhen we reported to work and theall of the files had been
removed from the office by the inspector general. That was the
same day, and there was a lot of flurry of activity going on in the
office because a lot of people didn't know what was going on, didn't
know that an investigation had commenced, and there was just a
lot of general confusion as to what was going on.
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On the following day, well, I had a very disturbed night. The fol-
lowing day, I went in to see Ms. Bliss to inquire why would she be
concerned about any complaint to the inspector general, especially
when such complaints were supposed to be confidential, and wheth-
er or not she had information from the inspector general that I had
provided information.

She said well, I just wanted to make sure that if you provided
the information, that they should be talking to you. I said well, I'm
sure that if I had provided information, they would be talking to
me.

I then inquired about who she had received information from,
that it was I who had provided the inspector general. She again re-
fused to tell me, but it was generally rumored around the office
and I had been told from time to time by Mr. Seminini that he in-
tended to get my dismissal or to fire me.

In a previous year I had been given an unsatisfactory rating. It
went to arbitration. We won the arbitration. It was appealed to the
Federal labor relations authority. The Department lost at that
level, and they were ordered to go back and give ME a rating for
1984. They still had not given me a rating, so that attempt to give
me an unsatisfactory rating was unsuccessful.

I had reason to believe that they would attempt to do that again
because Mr. Seminini had made it known that he was going to ter-
minate me, and during, well, during this period of time we had an
interim or another acting regional director, a Mr. Fred Chauffey. I
met with Mr. Chauffey on many occasions, and on many occasions
we talked about things that were going on in the office, and he was
particularly concerned about the high number of grievances that
had gone on, been on file in region I.

We had also had a number of employment discrimination
charges filed against individuals alleging discrimination against
employees because of their race and their national origin. These
were black and Hispanic employees who were concerned, well, who
had filed these grievances because they felt they were being dis-
criminated against.

In the course of my dealings with Mr. Chauffey, who I found to
be a very fair and competent individual, the level of grievances
went down, but it was feared that, I feared that there would be
some retribution, and subsequently I was given another unsatisfac-
tor/ rating.

When I went to Mr. Chauffey about it and requested to be re-
moved from Mr. Seminini's _upervision, his question to me I be-
lieve was why didn't you ask for this sooner? And I said I didn't
feel the need to really do it until I was under his direct supervi-
sion. We had lost a branch chief and I was directly under his super-
vision and I felt I wanted to put some distance between Mr. Semin-
ini and myself in the event I had to fight the rating that he had
given me.

Mr. Chauffey imp 3diately transferred me to another division.
Mr. WEISS. Now do you know if other staff had been instructed to

persuade complainants to withdraw allegations to meet the court-
ordered due dates?

Mr. O'Quirmi. I only know of that one, one other case. It is my
understanding from that particular employee that Mr. Seminini-
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she, that employee was encouraged to do it in one case I think and
to initiate it in another, but Mr. Seminini followed through and ac-
tually got the withdrawals on the case involving an organization in
Connecticut.

Mr. Wass. Are you aware of backdating occurring in regions
other than the eastern one?

Mr. O'QuniN. Well, after having discovered that it was in region
I, the council instructed me to, as a national steward, to survey the
other regions, and several of our regional presidents indicated that
they had some information that backdating was occurring in OCR
in their regions.

Mr. Mass. Now when you spoke with Mr. Mines, how is it that
--ou had sought him out? How did you choose him as the person to
have a conversation with?

Mr. O'Qunc4. Well, we had met with Mr. Mines. We had filed a
national grievance, two national grievances. One of them dealt
with the timeframes, and the other dealt with OCR attempting to
impose stricter internal timeframes in the general performance ap-
praisal plan. We met with him in an attempt to try and work out a
resolution of those two national grievances.

It was following that meeting, at the conclusion of that meeting
that I made mention that I had some information that backdating
was occurring in region I.

Mr. Wigiss. Now when you told him that, did he tell you that
anyone who was caught backdating would be fired?

Mr. O'Qubtx. Yes, he did.
Mr. Muss. Now prior to initiation of the inspector general's in-

vestigation, did you hear from Mr. Mines or anyone else at the cen-
tral office in reference to backdating of documents?

Mr. O'Quipar. No, I did not.
Mr. Wziss. Are there any other problems you know of in OCR

that you think should be brought to the subcommittee's attention
today?

Mr. O'Qumni. Well, one other problen: that we have had and
continue to have is the time lines for investigating complaints.

If I recall correctly, Mrs. Coro made mention that the union is on
record asking that the Adams timeframes be changed.

I think the union has some problem with that on two levels, not
justwe felt that if the Department cannot meet the Adams time-
frames, then the Department should go to the Adams court and
seek a modification of the order because what is happening across
the country is that employees are finding it extremely difficult to
meet the internal timeframes that they have in order to meet the
Adams timeframes. We were looking at that on two levels.

The secord level was that if the Adams timeframes cannot be
modified, then that the union should be allowed to intervene on
behalf of the investigators to seek some better arrangement, ar-
rangement or accommodation for the time period that we have to
investigate the complaints in. We were talking about in some cases
going from 80 days or 90 days in which to meet the timeframe to
65 days for the, for the investigators. In region I we had about 90
days in which to complete those investigations, and that allowed
for a period of review by the people above the investigators.
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The 65 days meant if we were to count the 15 days that the case
was in print, then we are talking roughly 50 days in which to c'm-
plete an investigation. We felt that we wanted more say-so in the
arrangement of the time for the internal timeframes. That was
we would see fewer people missing the internal, but certainly they
would work much harder to meet the Adams, so these were our
concerns.

Mr. Wiuss. What was the difference in the time between the in-
ternal timeframes and the Adams court timeframes?

Mr. O'QUINN. Well, in region I they were 90 and the Adams
timeframe was 105, so we are talking roughly 15 days, 15 addition-
al days, but by restricting them down to 65 days for the investiga-
tion, and we were having problems in meeting the 90 days, and I
think that's a universal problem with OCR.

I think one of the things that causes some of the managersbe-
cause I have heard it personallysay that they have a requirement
to meet the Adams timeframe 100 percent. Therefore, anyone caus-
ing them to miss an Adams timeframe was going to get it. I was
told that personally, and I saw the result of people missing the in-
ternal ana missing the Adams, but later to have the Adams back-
dated.

Mr. WEISS. Thank you very much, Mr. O'Quinn. Is there any-
thing else you want to add?

Mr. O'Quirm. I would just like to add one other point.
I had heard about the internal investigation that OCR did when

they looked at those cases. When the review team came to region I,
I approached a member of that review team and requested to meet
with the team that was investigating the backdating. That member
of that team got back to me the following day and stated to me no,
they could not meet with me to discuss or to receive information
concerning backdating.

I later checked with union officials in other regions when we
learned that the team was going to other regions to talk, to find
out if the unions had any input in the investigation, and almost
toI don't recall one regional union officer having input in the
backdating investigation. There had been some in some other in-
vestigations that, OCR internal investigation, that OCR had done,
but our information is that the union was not given an opportunity
to present any information in any of the backdating inquiries by
the Department, by OCR's team.

Mr. WEISS. Well, I thank you very much for your testimony, for
your patience in waiting until we were able to reach you today,
and really for your forthcoming with information in the operation
of your office in a timely fashion so that in fact the inspector gen-
eral could undertake the kind of investigation that was undertak-
en. We very much appreciate it.

Mr. O'QUINN. Thank you.
Mr. WEIss. Thank you. Our next panel of witnesses will be Dr.

Charles McLeod, who is a faculty advisor for the Virginia Common-
wealth University.

Dr. McLeod will be joined by Adell Adams, who is with the Na-
tional Association for the Advancement of Colored People from Co-
lumbia, SC. Ms. Adams is not here at the moment. Dr. McLeod,
before you sit down, will you raise your right hand?
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Do you swear or affirm that the testimony you are about to give
will be the truth, the whole truth, and nothing but the truth?

Dr. Mc Um,. I do.
Mr. W. Thank you. Do you have prepared testimony that you

submitted to us?
Dr. McLEon. I have a document which was prepared by the

group of which I am a member that I am offering into evidence.
My testimony basically is oral.

Mr. WEISS. Fine. Your testimony that has been prepared will be
entered into the record, and we will welcome a brief oral presenta-
tion from you.

STATEMENT OF DR. CHARLES McLEOD, FACULTY ADVISOR,
VIRGINIA COMMONWEALTH UNIVERSITY

Dr. McLEon. Thank you very much, Mr. Chairman. I was asked
to appear before your committee for two reasons I believe.

First of all, because I am a black faculty member at one of the
traditionally white institutions in one of the Adams StatesVir-
ginia. I am currently serving as director of academic counseling for
student athletes at Virginia Commonwealth University in Rich-
mond, VA. Yet, the second reason I presume for my invitation is
the fact that I have had some direct and personal experience of my
own with the Office for Civil Rights by way of a complaint which I
filed on my own behalf a few years back, and am prepared to offer
whatever testimony might be helpful to your investigation.

Mr. WEISS. Dr. McLeod, the microphone is not very sensitive, so
pull it very close to you if you will.

Dr. McLEon. OK.
Mr. Weiss. It will be easier to hear you.
Dr. McLEon. First of all, let me sa, that black faculty, and I

would like to speak certainly on behalf of those in my institution,
are very fearful of what the prospects are at this day and time in
the Office for Civil Rights relinquishing the responsibility among
the States for continued involvement with and enforcement of
statewide plans for efforts to desegregate the State system of
higher education.

As you can see from the document which have submitted into
testimony for you, the Black Educational Association of Virginia
Commonwealth University, of which I happen to be the chairman
of its Affirmative Action Committee, submitted to the Office for
Civil Rights in the Department of Education an appeal last spring
for a minimum of a 5-year extension of the Virginia plan for deseg-
regation in higher ed.

Our interest in submitting such proposal was simply based upon
our own review of the data and statistics available at our partim-
lar institution wherein we found that certainly what was being
purported on the part of the institution and what was actually
taking place were quite different. We also found that there ap-
peared to be an exL ,me lack of sensitivity to or concern for an im-
portant dimension of, quote, desegregation at any level, and that is
the quality of life for those who end up at whatever institutions
they choose to attend or find employment.
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The great bulk of OCR's concern appears to be in what we con-
sider to be quite physical kinds of arrangements, that is, statistics
in the way of enrollment patterns or in the way of employment
patterns. We noted from our own investigation, from our own
review of our institution, we found a number of cases where while
black students were being enrolled and black faculty may be em-
ployed at alternately increasing or decreasing patterns, the sense
of acceptance at the institutions as well as the sense of belonging
necessary and the sense of comfort, security and safety, simply
were not there.

There were several cases where black faculty have been forced to
engage in extra-legal or to utilize the courts to communicate with
the administration to resolve employment disputes, and these files
led to either court suits or complaints to the Office for Civil Rights,
faculty grievances or what have you, and there was a sense that
the university administration simply was not sympathetic to re-
solve the complaints or concerns of black faculty in an informal or
amicable way short of some formal proceedings. We simply feel
that, with some of the other data that is in fact embodied in Vir-
ginia's own report, indicating, for example, that the gap in college-
going among black high school youngsters, between black high
school graduates and those of white high school graduates during
the Adams period, during the period I believe from 1978, have actu-
ally increased rather than decreased. The percentage of blacks and
numbers of blacks entering our own institution have decreased.
The numbers of blacks overall attending college in the State of Vir-
ginia have decreased percentagewise, and certainly as important,
the numbers of blacks entering the graduate schools in the State of
Virginia have decreased. There has been almost a 50-percent de-
crease in the numbers of blacks in graduate school at our own in-
stitution.

We feel these kinds of numbers simply do not support any con-
tention that our State, if our own institution is an example, as a
leaderin one place, the Virginia report indicates or suggests
suchthere is a level of sufficient progress to warrant either a ter-
mination of Federal involvement in overseeing monitoring of the
desegregation effort, and so my own interest is really to bring to
this committee's attention the fact that we have made an appeal as
an entity within the university itself to the Office of Education, to
the Office for Civil Rights, and the Department of Education, to
continue or to at least extend for a 5-year period Virginia's com-
mit= nt to the plan for desegregation.

[Th( documents supporting Dr. McLeod's testimony follow:]
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BIOGRAPHICAL SKETCH
FOR

DR. CHARLES LIONEL MCLEOD

Born in Beeville Texas, Dr. Charles McLeod spent such of his early
childhood in Virginia and is a product of Virginia Public Schools having
attended public schools in the cities of Hopewell and Petersburg as well as
Chesterfield County. Dr. McLeod attended Virginia State University, Virginia
Commonwealth University. and the University of Virginia. He holds Bachelor's
Delos, in Sociology (1970) and a Masters Degree in Counselor Education (1973)
from Virginia Comavuwealth University. In 1980 Dr. McLeod received his
Doctorate from the University of Virginia in the field of Higher Education
Administration. His doctoral dissertation concentrated on factors influencing
students' college choice selections.

Dr. McLeod's work experience includes several years in the field of
education. He has worked as a college admissions officer- assistant supervisor
at the State Department of Education, a community college counselor; Researcher
at Virginia Commonwealth University in University Enrollment Services and in
the Center for Educational Development and Faculty Resources. He is currently
the Director of Academic Counseling for student-athletes at VOL

He is the author of numerous papers and research studies on higher
education. Dr. McLeod has continued to contribute to the improvement of the
community through his service on several boards at the state and local level.
He has served as a volunteer and consultant to the Dropout Prevention Program
of Richmond City Schools.

former athlete, having excelled in football, basketball and track in
hiZh school and having played basketball in college, Dr. McLeod enjoys sports,
music, research and he is an avid reader.

Dr. McLeod is married to the former Beatrice Fisher, and he and his wife
reside in the Richmond area.
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BLACK FACULTY AT VCU SCORES LACK OF EQUAL OPPORTUNITY IN

VIRGINIA'S INSTITUTIONS OF HIGHER LEARNING AND LAUNCHES
CAMPAIGN TO INITIATE A NEW DESEGREGATION PLAN IN 1986

Richmond, Virginia - April 9, 1986

The Bleck Education Association (BEA), em organization of black faculty, edministretors, end
counselors at Virginia Commonwealth University (VCU), has presented to the Office for Civil Rights
of the U & Department of Education, an assessment of non-equal opportunity compliance et VCU
Further, the BEA he asked Virginia Governor, Oereld L. Battles, to implement a new drecregation
plan upon the expiration of the currant plan on June 30, 1986. The incepandwit assessment
corrected by ewers! committees of the BEA, highlights serious deficiencies in equal opportunity
efforts at VCU in the we of administration, faculty recruitment and retention, end student
recruitment end retention.

The report, disseminated to requisite public officers of the Comiornmelth, miss local end
*tonal public administrators end elected officials, end civil Milts orplizations. charges that KU
officials have egged in a lackluster approach to promoting equal opport unities for blacks in hipier
education, and have in fact, retro:reseed from original equal opportunity wels. The easement of
Implementation end monitoring shows that prowess In equal opportunity for blacks in et:motion in
state colleges end universities reflect two unreconciled ideologies, one for public declamation, end
the other [clue] practice. Public announcements sexiest a highly egalitarian situation in the schools
of Virginia while actual situations I e based on prwhces that are crossly exclusionary. Highlights
of the report indicate

O No black has ever occupied a position in the central administration of the
university.

O Office of civil rights reports show that rather then increasing the
employment of black faculty, VCU in fact, lost 20 percent of its black faculty
during the 1984-85 academic year.

O While the number of black students graduating from Virginia's high schools
has steadily increased, there has been a concomitant deers= in the 'lumber of
black students enrolled et VCU.

O Disparate treatment of blacks with respect to employment prectiuss has

resulted in Several grievances and court suits against the university.

The BEA asserts that It has witnessed a history of indifferent compliance end circumvention of
affirmative action goals. Shifting criteria, subjective decision processes, pre-selection,
appointment by default, and administrative flat have excluded healthy participation of blacks in the
higher education workforce The disconfirmiN evidence of alequete equal opportunity efforts show
Vet monitoring reports mess specifically resolved complaints rather then overall prowess In
meeting affirmative action goals. The BEA fears that a counter -reccentruction in higher education
will our if desegregetion efforts we discontinued.

Numerous organizations in the community, including religious croups, other public and private
educetionel institutions, business persons, national politicians, and other citizens, have been urged
to call upon the governor end ask him to bike immediate positive steps to renew the original plan or
institute a new one The BEA also stressed that the viability of elcation in the Oxnmommalth is also
contingent upon its diversity, and It is for the benefit of all Virginians that desegregation efforts
continue. The BEA is continuing its investigation of noncompliance with the Civil Rights Act. BEA is
asking the VCU aim inistration to join hi its efforts and ends se Its appeal to the governor

73-763 0 - 87 - 12 354
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SIAM EDUCATION ASIOCIATION
Of

INJUVINIA CONNONWALIN UNIVEDrin

March 19, 1916

Dewey E. Dodds
=riCivil Rights Director

for Civil netts
O. 5. Department of Memnon
ZS lariat Street
Philadelpida, PA 19101

Deer Mr. Dodds:

Ms letter is to trauma an appeal fro the Black
Diamtion Association omg of Virginia Ommoneealth adversity
OCIO to meted the Virginia Plan tor in
State- it frii_wmonsof !Ain't ircatCrtul4an

re years its ion of
Jae 30, 1906. This is also to trauma the results, con-
claims, and inplicatioos of a ape assessment of the
propose in opal opportunity efforts at NU

Our assesses is the result of a painstaldng review
of data maw= to equal regortmaity in the areas of
administration, fealty retentionood student recruitment
and rotation. Our report presents marincing evidence that
110/ Tees net lived up to the equal opportunity camitments
set forth in the Plan. Oantinued oversight and enforcement
of equal epporteedVregulatioms by an external Nancy is
critics' to the viability and diversity which should oda
in Virginia's public institatioes of higher lamming.

Given the poor stets of perk:mace at WU with the
plea in effect, we can only shedder or live in extreme discomfort
ear prospects of libely reversals of equal opportunity progress
if the plat were sot renewal. Therefore, we strongly use you
to digest the facts ad implications of the attached report
and move with an deliberate speed to renew the Virginia Plan.

Your consideration will be deeply appreciated.

Sincerely,

M., C.
Allen C. Durrett
President

CC: 11/attadments

The aeorable Gerald L. Danes
awernor of Virginia
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Dewey E. Dodds
Page 2

0:: Viattachaents cont'd.

Mary Sue Tarry, Attorney General - Commonwealth of Virginia
Gordon Dairies, Director - Council of Higher Education
Phyllis McClure - NAACP Legal Defense And
Curtis Harris, President - Southern Owistian Leadership
Conference
Paul Matthews, President - Virginia NAACP
Florynce Kennedy, Attorney-at-Ler

e:016)42,c_ 1/414c.Va.
4:snye.0.6-oam..) 03)k tawir.....5
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BLACK EDUCATION ASSOCIATION

OF VIRGINIA COMMONWEALTH UNIVERSITY

APPEAL TO THE U.S. DEPARTMENT X EGUrATION
OFFICE OF CIVIL RIGHTS FOR A FIVE-YEAR EXTENSION

OF THE 11R6/NIA PLAN FOR EQUAL OPPORTUNITY IN
STATE SUPPORTED /N5T/TUT/ONS Of NIGHER EDUCATION

INIBODUCIION

The Wren* Plan Ar Awe/ Opportunity in Stoto-Suppertod litstllutions of
Nip 'tor Ectico lite, e3anenmd in 1983 end in the spring we fell of 1984 (Mundt, Pion) is
scleduled to expire on June 30,1986. (13311 opportunity in hillier aloft in the Commonweelth

of Virginia ts e matter of vital adorn to black iradructimiel fealty, eininistretors, and academic

support steff. The Bleak Eduction Association (SEA) -- en wpm lotion of met faculty,

siministraiers, ad camselors-- at Virginia Commcmweslth University (VCU; is c-Jin fhe Plo,
as one of tie orgoliations at WV Chet should be involved in the 141amedetion end monitoring of

the P&L OrA estrblished several tog fortes to assess worm towel tressinceikel In ilre
erne

1) Equal employment opportunity in the central administrative structure of the university

2) Ewa opportunity with respect to bled faculty retention, tenure, eel promotion

3) Affirdetive actisn token to facilitate recr rit end retentior of black students.

This d:eimmt reprts the fIndlres of the ask forest

Ilaedmi the essament of dmesvation trop.,.. SEA, it is rusweble to suck* eat

KU lee fallen Tr short of the delimit:rend set forth to the Pb. Deficiarcies outlined in mere]
was hem not bee arrectal we- the entire life of the Pkw The irdscerdent assessment effort of

SEA was OSCOMdidud because °Rickel presress reports reflect awsidrable obflacatice. In wry
'ryas of pm! qdrtunity, prowess he steamed or maimed eltsether. While the lauftiecoil of

equal opportunity landits all citizens, ther re Wien of tireless womb to lioal tssertunity

and affirmative idiom If prOF*33 he been mush less then desirable wider the Pie, it would be

considarebty Me Wife Phn we slimed to aspire &sal opporttmity is nom puling end with

the aspiration of Star i empegetion pies am* M Mods in hirer mix t* mid fun the

prawn! atsysimoticilbirictlat Previaa crib and the omit par Wrier= in matters&

111$1111 IIPOIrTimil IMO Irv* Mtn fir I anipeltro iripiunt Set PAW kr slit
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BLACK EDUCATION ASSOCIATION

OF VIRGINIA COPMNWEALTH UNIVERSITY

ealcatiout opportunity would neurally Ole without cadinued cutskk support Recent tree ad

current practices in the Irene d sal opportunity most Wet ruder "countr-reronstructim-

woad be Imminent without elitist enforcement measures for hokgro the Ike apiinst opponents d

swot opportunity in hider Oration. BEA erongly gross the Office of Civil Rights b

extend the Plan for mother nye yews from July I. 1986 Welch June 30, 1001

lung:dim afibe.P.rzuss, tesusned
from en extensive mew d progress toward met opportunity end with respect to

iOninistretion, faculty, end students. no evidence surges that nth, east oportunity a*

leitmotivs action Is flourishing et VCU. Auricle didioany exists between public pronourcer 143

d VCU's offcrto to implement the plan and tie etuel status depot opportunity fcr blacks While

BEA views the Pies as vidsk to met Hoortunitylpek, sordid fects *opt bet little hes chimed

since the Men's implementation Monitoring end 'Motion d the Pkir hem she been cerrisd

out pretty by the university ad ft, officials or parses tbsigroted to report en the prom of the

PA The tack fine fillings present s sonmehet protative and unpleesmt pic:mi d the stem

d blacks el VCU.

The &lust met opportunity outcomes d YOU have not teen amenable to the techniques re

divines used louses those ado met

C The mockl used to amass Dick student rdentim did not disegpropte attrition by school, by

depwlment. raw by curricula advisor. Furter, the meet did rot undertake sufficient euminetim

d the now of *dents three n wipe stages d their student crews Clemently, there is re

Indio:stip) of firers of pelmet adage between fooAt and student, which my =tribute to be

depreporticeste attritim of black &dents. Aliritim reierb kw primerity on factors such es

extended length of time to relate and breinstion of sludge corers eke to economic reasons

Thus, milting the self-fulfilling prophesy Het lass alas:arced coding Owls shag cream

El Failure to disownete abinistrethy waters to suppwtoceraticre from meninistretors in

hienrchicel structure d the antral weversity saniaistrotico ebtuzates tie Act that tacks re

totally excluded from the university-wick policy acing approlus. BlICk3 he saved ad re

arrently servings Chweelkrs, Preeldwits, "deice Preighned NKr universities brownout

We united Meta However, at MU, so bled be oar served to the umbel

Ma Weblike. From the stenthoint of gotiq brbehtkm Ili sarbishit ni 41$111 011PrbalitY

noiletkris. this irk 1st sugpib a wok anedhurit bowl el:whinny ad dfirastive chat

gab. A bib argumont, cauldrirg feint emits Net elleirded a vide hick angles hem
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BMX EDUCATION ASSOCIATION
OF VIRGINIA COMMONWEALTH UNIVERSITY

--.

consideration for the post of Prompt end Vice President for Icedemk Affairs end wsitenoikoilY

preventing blocks from attaining other posts, would wpm e coracious policy of 'affirmative

discrimination.' In my want, the fat that re black hes mar occupied e past in the central

stninistratice can be construed a prim' facie widen:* that hes been less then wholereereted in

providing sepal employment opportunity br blacks or In promoting affirmative salon pals Insome

of the most scrsitim poets In the university. The unMrslty hes yet to mete a clew
statement about equal employment opportunity In its Min inistratim rinks.

0 !,, berms al faulty retention, Vats effects hove been far less then enthusiastic. A critiod

aortae ef Neck 6b.lilty obis In wan chats end dmortments Kr= the university-- despite

the fact that these schools ow departments rifled significant black student enrollment. It Is
ironic and frustrating to block faculty tad YCU has not found it a priority to
employ even me black professor In the scant Of business and that a white
prefemor ads as heed if Afro-American studies whir eminently qualified blacks
have been reacts] for the mime position because they have been tenured
alamture--eltaugh precedent arts for bringing tenured Macias Professors.
The atml picture of faculty rstentim ha been so poor that OCR cited KV for ft, high turnover of

black faulty Farther, out of 226 Full Professors, only seven (7) we black. It is

noted thet four of these were promoted since e Mara indicn case was Instituted in Fear& tartby

mother blest smiting promotion to the Rat 0 Full Prectwor. (Two cif these four were broopt in
a Full Protestors and two were promoted Internally) At the conclusion a the sporting prod,

there were only three black Full Professors. No blacks have been yenta tenure since the

1981-62 acolonic yaw. This factor certainly helps to rob opcortemities for mentorim

relatiaahips a vial to the dwelopment Of junior black faulty from this summery Of foes

pertaining to blot faulty, em arid lordly maker Met a favorable climate of nal copertimity

arts for hick faulty at yes

The arm" observations. and materiels await to this mencrenclon graphicallyport,/
poiymt Makers a the atm* per state of emel opportunity at KV One of the most critical

factors margin) from this report is the Ma Of impressions and want imaminn blek faulty
that VCU has e boo then lubiworm commitment to mg NamtunitY Tar blocks In Its Esau
community. pint perceptions a a las then Maude effort to promote hiiroess ad epee
opportuntty ant supphownted bk- straiMtfcrward statistical evidence curd wropirloa
Igor prolate= debts reading dmagation prop os
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VCUADMIMITITATIONVIS-A-Tlf BLACKS
March 1986

A review of central edministrative positions at Virginia Commonwealth
University reveals the fact that there ere so black persons employed is the 17
top level echelon edministrative positions i.e. president. provost. vice
provost. senior vice president. associate viet-pvesidents, assistant vice
presidents. Assistant to the President (Legislative leletioss). Legal Advisor
(to the President and laird of Visitors). The history of this top-level
'cholas of VCV administratiou is that in the swirly 20 year history OM so
blacks have ever occupied say of these high love' potties,. Among the 45
individuals at the second admisistrative echelon of academic dean. associate
and assistant deassi052 blacks ore employed. At the third echelon of
administrators (University forelegs) -Director. associate awn assistant
directors-moong 36 individuals in such positions. 1 is black. At the fourth
level of admislarration (Campus Services) among 3d-individuals !dentin-a-Ts
Deans, Assistant Deans. Directors. assistant directors or coordinators, 8 are
black. So that. most of the blacks employed in administrative positions axe
at Oa lowest level with cone at the highest level. Several high level
adelaistrative positions are currently vacant or bold by whites is acting
aspoistmests. i.e. Provost sad Tice President for Arodesiclirairs. Associate
`ice President for Academic Affairs. Assistant Vice President for Academic
Affairs (laoat), Vice Provost for lases:eh ass Craduate Studies. Executive
Director of farollmest forelegs. Director of Adaissioss. etc. This absence of
meaningful black participation at the top 'rugs of the admisistrative
hierarchy bas created a protracted sense of powerlessness smogs blick faculty.%
staff and students. Also. such gives the impression that the top
Administration is not seriously committed to affirmative action and that
blacks are sot truly valued as contributors to the overall organisation and
control of the University. Belatedly. several blacks have mostly been
forced Mr use the courts. civil rights species. !sternal grimace
mechanisms. and /or personal letters of protest to address concaves due to what
appears as an unwillingness of top level ICU admisistratore to attempt to
resolve teacarts of black faculty/staff informally.

Slack melee have been particularly venerable to the wrath of VCU
adalaistratora with respect to eon- renewal of employment contracts as well as
barasomemt sad intimidation by M.-endies department. Mere is a strong
sense of detachment which black tudonts/facslty/staff at VCU and Blacks in
the fiebsem-eWsWitity feel toward ICI. The lastitution. is fact. has
recognised this lack of "hospitality" of Val for uonmajority members is its
January Iltb 1985 smarterly report to the Office for Civil Sights (Oct).
Although VCO also acknowledgtd the seed to sensitise the university mmannity
to relstMoships between racism. power. status. roles and attitudes. so
universityaids program has bees put is plat~ to address this lame. Certain
administrative positions are viewed er vehicles for casual amd f -U0141410'
et blackest VCO as well as vehicles for block compladats is fact.
Awe is a sere of hatimidaties by *ems black faculty. staff and students
because of a tendency to isolate and breed blacks who raise racial issues at
the univessity. The solver :rf response is. typically. to ostracise the black

3
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Page 2
March 1,86

individual raising the concern. while simultaneously revarling a few
"non-complainirg" blacks to diffuse the issue and to camouflage a continued

general policy of discrimination toward blacks.

In short. IICU University adainistrators have not taken sufficient efforts

to either hire blacks in faculty or administrative positions (particulars in

the "blab-level" posts) or to make the university a more wholesome environment
in which black students, faculty. staff. administrators or blacks in the

surrounding community can feel comfortable.

?CV afforts, to date, regarding Affirmative Action and so- called
committments to equal opportunity (for blacks) are viewed by many blacks as.

simply. a smoke screen for continued discriminatift, in higher education.

3 G 2
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APPENDIX TWO

STATUS WORT ON

ILACIC FACULTY MITINTION
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Table 1 - -3dicol -By-School Ewe! Implement Opportunity Activity Rewriting
Bled Faculty

On -Staff Remaining
w Hind Sine on Steffy( Attrition

School Pio !motion Ere 84-85 Rite

Academic Affairs 8 6 25.0

Allied Health* 2 2 0.0

Mb 6 4 33 3

Athlete Department 3 3 0 0

basic Sciences 1 1 0 0

Business

community end Public

4 0 100 0

Affairs 7 2 71.4

Detlistry 4 1 75 0

Education 14 5 35 7

Humanities And Science 33 14 57 6

MedIcire 11 8 27.3

Nursing 2 2 0 0

&clot Work 13 8 38 5

giant Attars 8 4 SO 0

University
Adninistriter 1 1 0 0

*One hind in 1%1 are one 1976

A furthr ammunt of nal togritrifY kr ha" It Val was wilds by riwkwireapinms

3 E 7



363

rushee§ tenure ad/or promotion while employed lira 1969 thrown the =been of the

roporting purls&

Totals 2--Tenure and/or Promotions et Faculty since 1969

boa_ born Illorluallkbot Yon
Begins Perry Pets 1971

Morrie Defilers Arts 1977

K Itmo'famg Orb 1980

listiimiel West Dadistry 1982

Ruled* Donne Humanities ond5ciences 1977

Beryl Once Humanities et kunces 1978

Mtn Ddimmiter Community & Public Affairs 1978

Repoh Welch Modem 1971

Mt Hill blestion 1979

Stinky Bolter Edestion 1980

Orris Sudsy Median 1982

Dobw Reed Motion 1982

Jowl Hwris Modicire 1975

Mal ti Rictenem Modicire 1962

Chores Meer redeem 1975

Ore m 'orris Social Work 1975

Ruby Welker Social Work 1976

Kobel Wells Social Work 1976

Owid Forbes, Jr. Social Work 1961

*Appointed Peccide Den with Tenure

A pried d Pe dote shown in Table 2 toes the re blacks liwe ever been tenured or

promoted in word wogs, imbsAng Business, Basic Sciomes.Corneundy ad Public Afters, we

Dedtstry.
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VIRGINIA COMONWEALTII UNIVERSITY

RELEVANT ENROLLMENT DATA

o Although the number of black Virginia high school graduates has
increased since 1978, the number of black graduates at Virginia
Commonwealth Unfversiv has decreased (See Table 1 and Table 8).

o Why has the goal of 541 black freshmen remained the same for the
Past three years? There is no logic for this number, particularly
since the number of Virginia high school graduates has increased
(See Table 3 and Table 1).

o Virginia Commonwealth has met its goal of black first time freshmen,
however, the graduate rate is much lower. There is little effort

toward retention.

o -Black undergraduate degeee-seeking applications declined each year
from 1981 to 1985. The number of black enrolled students.declined
$111115-during that period as well (See attached: Degree-Seeking
Applicant and Enrolled Student Profile).
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TABLE 3

NVOICSICAL OGJECTIVES AND ACTVAL /SACS 1N -STAY[ 'Iasi-pot 101100(1
All TRANSFER 1101111$ le 0403404411VATC STOW AT VIRGINIA'S TRASITIOMALLV

MITE STA71-SlirreeTK0 $11102 INSTITUTIONS OF 110410 INCA/lee
Melee Tilt MST IMO VIALJ MCA INC AmEoeviele

lossiswthoo
iliel-T4

Ow
102-04
MSVN

1063-04

ii2:47:tive
wO

11414-!S
Goa

1:11.-nd

1,64-6S
Ar

::1741tIvii 1005-76

ow 156 160 1442 176 ISO 110% 136

cvc a 6 /S% IS 10 67% IMI

ONO IIS -FSTAII 63% 201 82S 111% 300

JNO IMO 164 142% 173 164 04% 823

LOC St 78 136% 70 71 'NB 10

MmC 32 23 71% 46 30 104% AS

000 207 312 130% 230 304 127% 816

NOV 60 30 eS%---,--4lie

807

71 60% 174

WA 1St 164 107% 03 4S% 260

Vol S41 SS% 102% S41 ,61 104% S41

VIII IA 18 75% III 17 00% 22

WI 200 210 64% 16e 101 St% 410

WW1 47 23 33% 73 SA 71% 102

Niel 1.117 1.064 111% 8.838 1.906 8.7$0
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TABLE I

ILACk AND WHITE

Within -State First-time Freshmen to
Undergraduate Study (Fall 1878 through Fall 1984) at
Virtinies State-Supported Institutions of Higher

Education as a Proportion of Within -State

Nigh School Graduates

Virginia N.S.
Graduates

Within -State Entrance Rates
First-thee of First-time
Freshmen Freshmen

Slack White Slack White Slack White

1978 13,668 51,744 4,292 20,748 31.4 40.1

1978 13,885 52,042 4,571 21,376 32.9 41.1

1880 1.1,962 51,568 4,547 21,281 32.6 41.2

1981 13,740 52,330 4.384 21.916 32.0 41.8

1981 14,598 51,722 4,509 21,438 30.8 41.4

1983 14,782 49.A46 4,584 21,147 31.4 43.1

1984 13,833 46,613 4,621 22,724 33.4 46 8
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INDEAGRADUATE: DEGREE-SEEKING APPLICANT AND ENRCLLED STUDENT PROFILE

1982-83' 1983-84 1984-05
1j PP ENR APP ENR APP ENA.W

ESIDENCV

APP. NR

irginia 63% 68%

on Virginia 20% 12%

GE

21 22lean Age

AC

$2% 89%

121M2

FT:
Tt ONLY

63% 60% 94 9 41 51%

171 10% 16% 91 161 91

21 22 22 22 I 21 22 I

Heck 23% 19% 22% 19% 21% 18% 18% 16% 18% 16%

Vhite 71% 71% 72% 751 73% 76% 75% 79% 76% $0%

3ther Minority 3% 3% 3% 3% 4 4 4 4 5% 4
SEX

Male

Female
L---
CITITENSHIP

401 40% 42%

60% 60% 54

42% 42% 42% 40% 40% 40%

54 58% 57% 60% 60% 61% 60%

,.
II .S. (includes permanent
:asi...nts

98% 99% 98% 991 99% 99% 98% 99% 98%

____
4

991

1%4.Non U.S. (non resident
Miens

2% .7%1 2% .42

_i_

1% .. 31 2% %

IED SAT SCORES (fi.-st-time freshmen
years of aoe

Z -luding Special Services,
Conditional/Marginal Admits
and Alternate Admits V55 950 960 951 961 962 953 937 966 967

eluding Special Services &
Condir'onal/Marginal
Adrni' 86$ 905 $78 909 876 923 $76 916 903 917

Excluding Special Services 862 894 371 895 876 923 876 915 902 915

II Applicants 854 872 862 874 867 893 958 886 873 888

APP Applied
ENR Enrolled

Data In the first tine colu.ins are for the Academic Campus only; ate for 1984 -85
and fall 1985 Include both the Academic and MCV Campuses.
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RELEVANT ENROLLMENT DATA

TABLE 1

Elsie Comparisons of 111-24Year-Old
Black Populallon

saws rearT Amapa Ilao*. Aratoeta Goati OM 101,411.
MOSSO worialldwl ego Moe Som. el Inure and
Istor.Ofte IlassmIGNIMpiridrudrilullblies

3 /5
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Numerical Objectives and Other-Race Within State
First-Time Freshman -and Fi-st-Time Transfer Students Admitted

to Undergraduate Study (1984-8S) at Virginia's
State-Supported Senior Institutions of Nigher Education

Traditionally Vhite Institutions

Institutions
1984

Objective

1984-88
Actual

Enrollment

% ofObjective
Achieved in

1984-85

CNC 156 186 119.2

CVC 15 10 67.0

GIU 203 225 111.0

MU 175 164 94.0

ILIC. 70 70 100.0

MC 48 50 104.2

ODU 239 304 127.2

RDU 118 71 60.2
LVA 207 93 45.0

VCU 541 561 104.0

VMI 19 17 90.0
VPI 368 191 52.0
wan 73 56 77.0

TOTAL 2,2' 1,998 90.0

TzadltIcnally 31ack Institutions *'

1984-8S t of Objective
1984 Actual Achieved in

Ins7...:tuz:ons Obttctive En7o11ment 1984-85

SSC 132 208 154.0
VSZ 140 111 60.0

TOAL 272 319 117.3

The cata pertain to black first-tira enrollees at these institutions.

The data pertain to white first-t-me errollees at these institutions.

3 76



Table S
. Within -State Slack Tiret-Tine Freshman

Stetimets to Undergraduate Study Wall, 1970-19051 t Virginia'
Two -year State -Sapported Colleges

Nees or College 1970 1973 1900 1901 .19011 1901 1)04 1905

blue Ridge IS 14 14 13 12 14 IS 16
Central Virginia 42 SO 19 23 12 11 IS 16
Dabney S. Lancaster 3 3 0 1 S 6 6 7
Denville 41 41 45 42 31 43 47 SO
Eastern Shore S 3 31 1 4 5 5 5
Cernanna 17 32 26 36 10 20 22 24
J. Slimmest Reynolds 250 337 250 251 11) 353 304 415
Jobe Tyler 22 54 30 35 161 100 205 222
Lord rairtan IS 10 26 12 10 11 12 13
Nosetsia Empire 3 4 3 3 6 7 7 11

New River 23 30 31 34 17 19 21 23
Northern Virginia 29 57 45 44 72 4; 09 96
Patrick Newry 3i 61 50 43 1; 37 40 44
Feel 11, Camp 139 Gl 53 97 9.: 104 11; 125
Siedmoet VIrginia 29 30 9 75 27 20 33 26
Repwehanacch 62 73 77 62 53 60 Gt. 70
Sostnside Virginia 06 109 100 79 CZ 95 10) 11.
Southwest Virginia 14 11 3 S 12 14 IS 16
Theses Salmon 296 310 203 297 315 355 306 417
Tidewater 556 495 342 lit 2:2) 371 CLI.: 437
Virginia Highlands 2 5 7 2 2 . V 9Virginia Western 39 44 02 69. 57 S. 70 16Wytheville 9 6 14 19 5 1 1 1

Total -VCC8 1,730 1,070 1,564 1,561 1,606 1,902 2,069 2,217
Richard Oland 40 45' 62 66 14 GS 77 90
Imeta1-Tve-79sr 1,770 1,923 1,626 1,627 1..47 4,967 7,145 2.327

"Aatual swallow/ft is displayed for 1970 -1901 and projected setrollt-ut le Aii,layed

377

C



Table 4
Within-State flack FirstTime Freshman and First-Time

.1. Transfer Students to Undergraduate Study (Fall !978-8561

o

co

at Virginia's Traditionally White, Senior State-Supported
Institutions of Higher Education

1970 1979 1980 1901 19112 1983 1984 1985

CNC 62 nn 96 106 156 156 156 156
CVC 4 6 0 0 2 8 15 20
GMU 60 62 00 90 57 118 203 300
MU 69 30 77 41 96 129 175 225
LC in 33 le 27 39 52 70 90
MviC 0 14 20 10 20 32 40 65
MU . 167 224 193 206 104 207 239 276
R11 39 44 51 55 34 69 lIP 174
UVA ins 139 142 163 113 152 207 269
VCU 404 556 558 517 541 541 541 541
Vml 0 6 11 7 14 16 19 22
VPI 110 16P 172 109 103 260 368 490
WIM 20 29 21 21 28 47 73 102

TOTAL 1,092 1,407 1,455 1,448 1,467 1,787 2,232 2,730

Acionl enrollment is displayed for 1978 and projected enrollment in displayed for
1983-85.

Plallminary enrollment is displayed for 1902,
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teDE.1GRAMIATE: DEGREE-SEEKING APPLICANT AND ENROLLED STUDENT PROFILE

1984-15 1985-86
APP (NR APP ENR

psiok..cv

1111-12 1982-83 1983-84
XPP

80%

APP ENR APP ENR

11t% 82% 89% i_ 831 90%Lrginla

on Virginia 20% 12; 16% 11% 1 17% 10%

GE

Ian AGO 21 2 2 xi 22 1_ 21 2 2

ALL MES-
TER ONLY

114 91% 84 9111
161 9% 16% n

1 2 2 2 2 1 2 1 22

7---
Mack 231 191 221 in 211 18% 18% 16% 18% 16%

Mite 71% 751 72% 76% 73% 76% 75% 79% 76% 10%

Dther Minority 31 3% 3% 3% 4 4 4 4 5% 4
SEX

Male

1644°I 6444 4458% 58/421

42% 42% 40% 40% 1 39% 40%

se% 57% 60% 60% 1 61% 60%

....
U.S. (Includes permanent
residents)

96% 996 914 991 99% 99% 98% 99% 98% 99%

Mon U.S. (non resit, t 21 -7%1 21 -4 1 -3% 2% 114 2% 1%
Aliens)

COMBINED SAT SCORES (first-time freshmen

txcluding
Special Services,

Condltional/Marginal Admi
and Alternate Admits 955 950 960 951 961 962 953 957 966 967

e.' ..uding Special Services ii.
Conditional/Marginal
Admits SS 905 878 909 176 923 876 916 903 917

dueling Special Services 162 194 1171 195 176 923 876 915 902 915

I Applicants 854. 1172 862 174 867 893 US 186 873 888

APP Applied
ENR = Enrolled

Dota in the first three columns are for the Academic Campus only; data for 1984-85
and fall 1985 include both the Academic and MCV Campuses.

tS0
.1 1
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GRADUATE NEW ENROLLED NCNDEGREE-SEEKING PROFILE.

1981-82 1982-83 1983-84 1981 -85 1985-86
'ALL unLY

NW" "R OF NEW NONDEGREE-
SEE' .40 STUDENTS ENROLLING 487 390 587 392 323

RESIDENCY

Virginia 35% 33% 85% 94 9.4

Non Virginia 33% 131 61 81

Unknown 62%

AGE

'Mean Age 31 1 31 I 31 33 32

RAC

Block 15% 141 10% 11% 71

White 821 83% 78% SZt In
Other Minority 31 31 12% 6%

SEX

Male 38% 42% 52%

Female 62% 581 55% I SOS

CITI2 "NSHiP

..an U.S. 99"484 99l: i.5% .26%I 1.2%

il4-50% 99.70% 98.70%

a
These figures not nclude new continuing education students.
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Mr. Wiass. Thank you very much, Dr. McLeod. Ms. Adams, wel-
come. We're sorry that we started while you were out of the room.

Please stand and raise your right hand? Do you swear or affirm
that the testimony you are about to give will be the truth, the
whole truth, and nothing but the truth?

Ms. ADA,..N. I do.
Mr. WEiss. Thank you. Again, we have your prepared testimony,

but it is up to you as to how you would Eke to proceed at th'
pomL.

Ms. ADAMS. Thank you, Mr. Chairman. I would like to read this
into the record.

Mr. WEISS. Fine.

STATEMENT OF ADELL ADAMS, CHAIRPERSON, POLITICAL
ACTION COMMITTEE, SOUTH CAROLINA STATE CONFERENCE
OF BRANCHES, NATIONAL ASSOCIATION FOR THE ADVANCE-
MENT OFCOLOREI) PEOPLE

Ms. ADAMS. Mr. Chairman and members of the subcommittee, I
am Adell Adams, chairman of the Political Action Committee of
the South Carolina State Conference of Branches of the National
Association for the Advancement of Colored People.

I appreciate the opportunity to appear before you with regard .4)
civil rights enforcement in the Department of Education.

At the outset, Mr. Chairman, let me state for the record that un-
fortunately the exhibits to accompany my testimony did not arrive
at the airport at the same time that I did. I was out just now. They
should arrive momentarily. Hence we will submit them for the
record.

Mr. WEiss. Fine. We will keep the record open for it. We have
the same problems sometimes.

Ms. ADAMS. Thank you. In 1981. the higher edt.tcation institu-
tions in my State of South Carolina agreed to veluntary participa-
tion in the South Carolina plan for equity and equal opportunity in
public colleges and universities.

The plan did not work. The failure of the desegregation plan is
evident in two areasdesegregation of student enrollment at tradi-
tionally white institutions, and desegregation of faculty, adminis-
trative staff, and nonacademic pet sonnel.

The State has made very little progress in its goal of increasing
the percentage of black students enrolled in traditionally white
State-supported 4year colleges. During the life of the plan, black
undergraduate student enrollment at these schools only increased
from 10 percent in 1981 to 11.1 percent in 1985. Even more disturb-
ing was the recent revelation that the number of black undergrad-
uates decreased to 10.9 percent in the fall of 1986, and I will be
submitting that report.

This bleak performance occurred while the State continued to
assert that it was making significant progress. The State's record
in the desegregation of faculty and staff at traditionally white
State-supported institutions is even more dismal. Several of the
schools were cited by the South Carolina Human Affairs Commis-
sion, in its latest report to the Soutl_ Carolina General Assembly,
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as making little or no progress toward increasing the number of
blacks among the faculty and staff ranks.

The Human Affairs Commission is the State agency charged
with the responsibility of working to achieve equal opportunity in
the public and the private sectors in South Carolina. It reports an-
nually to the general assembly on the status of affirmative action
plans of State agencies. The most recent report was a summary of
the performance of all State agencies over the past 5 years, and I
do have that material on the way.

Of the traditionally white 4-year colleges and universities listed
in the report, only two were ranked in the top 36 out of 72 State
agencies. For example, Citadel is No. 62 on that list As of Septem-
ber 1986, the Citadel had no black faculty out of 170 persons teach-
ing cadets, and only 2 black administrators out of more than 60.

The Citadel is the State-supported military school where five
white cadets, dressed in Ku Klux Klan-like attire burst into the
room of a black cadet at 1 a.m. in what amounted to an act of
racial terrorism. The incident was symptomatic of the serious prob-
lems of racism and insensitivity at the school. I will submit for the
record a copy of the report that the NAACP prepared on racism at
the Citadel.

While the Citadel has obviously done a poor job in desegregation,
it is not alone. Information compiled by the South Carolina Higher
Education Commission clearly reveals very little progress in the de-
segregation of the public higher education institutions in our State.

If the problem is not resolved, the consequences will be severe. It
will result in a reduced applicant pool of potential black profession-
als, and it has already resulted in these factorsreduced income
potential of more black families; reduced pool of black teachers for
the public school system; reduced pool of potential black college
faculty; reduced pool of higher income taxpayers; reduced partici-
pation potential in various careers; and demoralization of black
youngsters in junior and senior high schools.

The South Carolina NAACP was so concerned about the situa-
tion and its frightening ramifications that our executive secretary,
Nelson Rivers III, went to Atlanta in April 1986 to meet with Jesse
High, the acting region IV director of the Office for Civil Rights.
During the meeting, the South Carolina NAACP executive secre-
tary expressed the NAACP's disappointment with the meager
progress being made in South Carolina and asked the acting re-
gional director to direct his field staff to persons who could provide
information on the sad state of affairs at many of the State's insti-
tutions.

Mr. Rive 's has followed up this meeting through telephone and
written communication, but he has yet to receive a reply to his
written communications.

Mr. Chairman, rid members of this subcommittee, the NAACP
strongly recommends that this subcommittee urge the Department
of Education to order the State of South Carolina to renew its de-
segregation plan for at least 5 more years. The renewed plan
should have adequate funding and a commitment by the Commis-
sioner of Higher Education to achieve real progress.

It is our hope that the Office for Civil Rights will be more dili-
gent in its monitoring of future desegregation activities by our

3,i2
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State. If South Carolina continues with its pattern of little or no
progress, then we urge that the Department of Education take the
next step of asking the Department of Justice to cause litigation to
be brought against the State or the particular schools that refuse
to desegregate.

Mr. Chairman, and members of the subcommittee, I appreciate
this opp tunity to appear today and present the views of the
South Carolina State Conference of Branches of the NAACP.

Mr. WEISS. Thank you both very much for very important testi-
mony. All of the statements and attachments that you have sub-
mitted and those that you will be submitting will be entered into
the record in their entireties.

[The prepared statement of Ms. Adams follows:]

3 q
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STATEMENT TO THE HUMAN RESOURCES AND

INTERGOVERNMENTAL RELATIONS SUBCOMMITTEE

7,F THE

COMMITTEE ON GOVERNMENT OPERATIONS

OF THE

CONGRESS OF THE UNITED STATES

HOUSE OF REPRESENTATIVES

PRESENTED BY

PPEP

mRS ADELL T. ADAMS,
CHAIRPERSON, P3LITICAL ACTION
COMMITTEE

S C ,..9N,-ERENcE (IF BRANCHES,

NAACP

NP. B RliE'S, IIT

'-,FCPETAPY

C rONFERENCT OF BDANCHES,
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"GOODMOPNING" MR. CHAIRMAN AND MEMBERS OF THE SUB-COMMITTEE, AND THANK YOU

FOR THE OPPORTUNITY TO APPEAR BEFORE YOU TODAY.

IN 1981, THE HIGHER EDUCATION INSTITUTIONS IN MY STATE AGREED TO VOLUNTARY

PARTICIPATION IN THE SOUTH CAROLINA PLAN FOR EQUITY AND EQUAL OPPORTUNITY IN

PUBLIC COLLEGES AND UNIVERSITIFS. THE PLAN DID NOT WORK.

THE FAILURE OF THE DESE6 EGATION PLAN IS EVIDENT IN TWO PARTICULAR AREAS.

1. DESEGREGATION OF STUDENT ENROLLMENT AT TRADITIONALLY WHITE

INSTITUTIONS.

2. DESEGREGATION OF FACULTY, ADMINISTRATIVE STAFF, AND NON-ACADEMIC

PERSONNEL.

THE STATE HAS MADE VERY LITTLE PROGRESS IN ITS GOAL OF INCREASING THE

PERCENTAGE OF BLACK STUDENTS ENROLLED IN TRADITIONALLY WHITE STATE-SUPPORTED

FOUR-YEAR COLLEGES. DURING THE LIFE OF THE PLAN BLACK UNDERGRADUATE STUDENT

ENROLLMENT, AT THESE SCHOOLS, ONLY INCREASED FROM 10 PERCENT IN 1981 to 11.1

PERCENT IN 1985. EVEN MORE DISTURBING WAS THE RECENT REVELATION THAT THE

NUMBER OF BLACK UNDERGRADUATES DECREASED TO 10.9 PERCENT IN THE FALL OF 1986.

(SEE ATTACHED CHART)

THIS BLEAK PERFORMANCE OCCURRED WHILE THE STATE CONTINUED TO ASSERT IT

WAS MAKING SIGNIFICANT PROGRESS.

THE STATE'S RECORD IN THE DESEGREGATION OF FACULTY AND STAFF AT TRADITIONALLY

WHITE STATE SUPPORTED INSTITUTIONS IS EVEN MORE DISMAL. SEVERAL THE SCHOOLS

WERE CITED BY THE SOUTH CAROLINA HUMAN AFFAIRS COMMISSION, IN ITS LATEST REPORT

TO THE SOUTH CAROLINA GENERAL ASSEMBLY, AS MAKING LITTLE OR NO PROGRESS TOWARDS

INCREASING THE NUMBER OF BLACKS AMONG THEIR FACULTY AND STAFF RANKS.

THE HUMAN AFFAIRS COMMISSION IS THE STATE AGENCY CHARGED WITH RESPONSIBILITY

OF WORKING TO ACHIEVE EQUAL OPPORTUNITY IN THE PUBLIC AND PRIVATE SECTOR IN

SOUTH CAROLINA. IT REPORTS ANNUALLY TO THE GENERAL ASSEMBLY ON THE STATUS OF
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AFFIRMATIVE ACTION PLANS OF STATE AGENCIES. THE MOST RECENT REPORT WAS A

SUMMARY OF THE PERFORMANCE OF ALL STATE AGENCIES OVER THE PAST FIVE YEARS.

OF THE EIGHT TRADITIONALLY WHITE FOUR-YEAR COLLEGES AND UNIVERSITIES LISTED

IN THE REPORT. ONLY TWO WERE RANKED IN TOP 36 OUT OF 72 STATE AGENCIES. FOR

EXAMPLE THE CITADEL IS NUMBER 62 ON THE LIST. PS OF SEPTEMBER, 1986, THE

CITADEL HAD NO BLACK FACULTY, OUT OF OVER 170. TEACHING CADETS AND ONLY TWO

BLACK ADMINISTRATORS OUT OF OVER 60.

THE CITADEL IS THE STATE-SUPPORTED MILITARY SCHOOL WHERE FIVE WHITE

CADETS DRESSED IN KU KLUX KLAN-LIKE ATTIRE BURST INTO THE ROOM OF A BLACK

CADET, AT 1:00 A.M. IN WHAT AMOUNTED TO AN ACT OF RACIAL TERRORISM. THE

INCIDENT WAS SYMPTOMATIC OF THE SERIOUS PROBLEMS OF RACISM AND INSENSITIVITY AT

THE SCHOOL. I AM SUBMITTING A COPY OF THE REPORT PREPARED BY TIC NAACP AS A

RESPONSE TO THE RACISM AT THE INSTITUTION.

WHILE THE CITADEL HAS OBVIOUSLY DONE A VERY POOR JOB IN DESEGREGATION IT

IS NOT ALONE. INFORMATION COMPILED BY THE SOUTH CAROLINA HIGHER EDUCATION

COMMISSION CLEARLY REVEALS VERY LITTLE P"..uRESS IN THE DESEGREGATION OF THE

PUBLIC HIGHER EDUCATION INSTITUTIONS IN OUR STATE.

IF THE PROBLEM IS NOT SOLVED, THE CONSEQUENCES WILL BE SEVERE. IT

WOULD RESULT IN:

A. REDUCED APPLICANT POOL OF POTENTIAL BLACK PROFESSIONALS

B. REDUCED INCOME POTENTIAL OF MORE BLACK FAMILIES

C. REDUCED POOL BLACK TEACHERS FOR PUBLIC SCHOOL SYSTEM

D. REDUCED POOL OF POTENTIAL BLACK COLLEGE FACULTY

E. REDUCED POOL OF HIGHER INCOME TAXPAYERS

F. REDUCED PARTICIPATION POTENTIAL IN VARIOUS CAREERS

G. DEMORALIZATION OF BLACK YOUNGSTERS IN JUNIOR AND SENIOR HIGH SCHOOLS

-2-

3 s 6
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THE S.C. NAACP WAS SO CONCERNED ABOUT THE SITUATION AND ITS FRIGHTENING

RAMIFICATIONS THAT OUR EXECUTIVE SECRETARY, MR. NELSON B. RIVERS, III TRAVELLED

TO ATLANTA, GEORGIA IN APRIL, 1986 AND MET WITH MR. JESSE L. HIGH, ACTING REGIONAL

DIRECTOR OF REGION IV OF THE OFFICE OF CIVIL RIGHTS. DURING THE MEETING, MR. RIVERS

EXPRESSED OUR DISAPPOINTMENT WITH THE YEAGER PROGRESS BEING MADE IN SOUTH CAROLINA.

HE ASKED MR. HIGH TO DIRECT HIS FIELD STAFF TO PERSONS WHO COULD PROVIDE INFOR-

MATION ON THt. SAD STATE OF AFFAIRS AT MANY OF THE INSTITUTIONS IN OUR STATE.

MR. RIVERS CALLED AND WROTE TO MR. HIGH ON SEVERAL OCCASIONS AFTER THE

MEETING BUT HAS NEVER RECEIVED A REPLY.

WE STRONGLY RECOMMEND THAT THIS SUB-COMMITTEE URGE THE DEPARTMENT OF EDUCATION

TO ORDER THE STATE OF SOUTH CAROLINA TO RENEW ITS DESEGREGATION PLAN FOR AT LEAST

FIVE MORE YEARS. THE -.NEWED PLAN SHOULD HAVE ADEQUATE FUNDING AND A COMMITMENT

BY THE COMMISSION ON HIGHER EDUCATION TO ACHIEVE REAL PROGRESS.

IT IS OUR HOPE THAT THE OFFICE OF CIVIL RIGHTS WILL BE MORE DILIGENT IN

ITS MONITORING OF FUTURE DESEGREGATION ACTIVITIES BY THE STATE. IF SOUTH CAROLINA

CONTINUES WITH ITS PATTERN OF LITTLE OR NO PROGRESS THEN WE URGE THE OFFICE OF

CIVIL RIGHTS TO CAUSE LITIGATION TO BE BROUGHT AGAINST THE STATE OR PARTICULAR

SCHOOLS THAT REFUSE TO EFFECTIVELY DESEGREGATE.

-3-
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RACISM AT THE CITADEL THE NAACP RESPONDS

This is the response by the South Carolina Conference of Branches of the

NAACP to the statement issued by Major General James A. Grimsley. Jr. or

February 18, 1987. The statement was the school's official reaction to reports

by the State Human Affairs Commission and the Citadel's Special Board of

Inquiry on the racial climate at the school.

NAACP staff members have reviewed both reports and analyzed Grimsley's statement.

We were disappointed that the Grimsley statment did not contain more specifics on

policies and practices to be implemented to correct the many problems cited in

both reports. In fact, there are severe' instances whers. Grimsley's response did not

even address findings and recommendations from the reports. The NAACP considers

this a clear indication of the continuing arrogance and insensitivity at the Citadel.

The NAACP's review of the difficulties at the Citadel has led to one inescapable

conclusion. The major problem at the Citadel is institutional racism. One of the

best descriptions of institutional racism is described in the quote: One of the

clearest indicators of institutional racism is the exclusion of :leek members of

society from positions of control and leadership," taken from the book Institutional

Racism in America, Knowles G Prewitt, Prentice Hall, 1969. A report by the U.S.

Commission on Civil Rights stated in 1:70 that racism is Any attitude, action

or institutional structure which subordinates a person or group because of their

color. . . Racism is not Just a matter of attitudes actions and institutional

structures can also be a form of racism." Before scLitions can be found, the

,itauel must abknowleace tne problem of racism on its carpus

In Our report, we have summarized ourfirdingsib four general categories.

Re -rent aid Retention pf 13.a Students, Campus .1:c, P. and Recruiting

..ot Faculty and Eto , a- with the A,

A, are 'leased to 5,..m it t)". foil., g report:

392
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1. HIRING AND NECKUITING OF BLACK FACULTY AND STAFF

The Citadel has done a poor job in the hiring and recruiting of Black

faculty and staff. The Citadel's Affirmative Action Program, as submitted to

the Scuts Carolina Higher Education Commission and the State lumen Affairs

Commissism, is inadequate and suggests insincerity on the part of the

administration to increase the amount of Blacks on the faculty and staff.

The activities described in the annual report of the Nigher Education

Commission's Desegregation Plan Implement tion at the Citadel 1985-86 are

nebulous and unimaginative. The Citadel needs tc Ake a full-time commitment

to hiring and recruiting Black faculty and staff.

The functions and activities of the Office of Personnel and

Administrative Services as it relates to desegregation and affirmative

action appear to be unfocused, unconcentrated, and obviously ineffective.

There nerds to be a staff person assigned the full-time responsibility of

recruiting Black faculty and staff to improve the Citadel's dismal performance

in this critical area.

President Crimsley apparently has some misconception about what

affirmative action is and what it should accomplish. It is ludicrous for him

to suggest, as he does in his statement, that having eight (8) white women as

faculty members and "seven women ll Black) at the non - academe: level," is

affirmative action ac it relates to the hiring of blacks. This viewpoint also

ignores the findings and recommendations of the reports by the Special Board

of Inquiry and the Human Affairs Commission.

Both reports found the need to increase the presence of Blacks on

campus a, role models for Dot!. Black and white cadets. The current

environment at the Citadel does not present a Lalanced view of society.

Therefore, it .s is cruc at for the Citadel to .mplement affirmatte measures

to Increase the nt.rtel of Black faculty and staff.

393.
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2. Campus Life

The quality of life for Bleu,: cadets on the Citadel's campus is poor. There

is a prevailing atmosphere of intolerance and overt racism in the barracks. classroom

and dining facilities. The Board of Inquiry, the Human Affairs Commission, as well

as interv,aws with Black cadets cite numerous incidents of racial intimidation,

mums calling, derogatory ethnic jokes and general insensitivity toward Black cadets.

The continued use and support of offensive stereotypes and racist symbols will

continue to make Black cadets and their families feel uncomfortable ,.nd unwelcome.

It must become clear to the Citadel's administration that the Fourth Class System

is fraught with opportunities for racism, bigotry and abuse to manifest themselves.

The Citadel must establish a clear and strong policy against the racist behaviors

that are evident on the campus.

Black cadets have stated almost unanimously their opposition to the playing

of "pixie" and the waving of the Confederate flag. The Black cadets made at clear

in both reports that the song and flag represent time when Black people were

abuEed, intimidated and often killed. The flan and song are constant reminders

to Black cadets that they are not completely welcome at the Citadel. It makes the

"long gray line" a myth.

The Ci:adel must understand that it is hypocritical to assert their desire for

unity in the corps and yet continue to officially sanction the use of these offensive

symbols.

3. Recruitment and Retention of Black Students

The Citadel s performance in the recruitment and retention of 01.ck students is

woefully ina,iequate. Their efforts 51 been inconsistent and sifo,t

from an apparent lack of commitment by the administration. In a- .-, .ironment as

resLlts-oriented as the Citadel, it 1. difficult to imagine s,mb a poor perormen e

394.
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being tolerated. It is obvious that recruiting and retaining Black cadets is not

priority item.

The Citadel needs to hire a full-time, permanent minority recruiter. President

Grimsley announced in his statement the addition of Lt. Eric Manson to their

recruiting and admissions staff. 9owever, Grimsley e-d not reveal that Lt. Manson

will be at the Citadel only Until the fall of this year when he will leave the staff

to begin service in the U.S. Military. Prior to hiring Lt. Manson, the school employed

another minority recruiter, Mr. Kenneth Harris, but he was only there for approxi-

mately six months.

These kind cf activities raise serious questions about the credibility of the

Citadel's proclamation to "redouble our efforts to recruit Black cadets," as stated

last month by Grimsley.

The Citadel has failed for the past five years to reach its own goals for

Black student recruitment. Unless there is an immediate and drastic change in the

approach of the administration, we have no reason to belive there will be any

significant increase in the Black stude;.t population in the foreseeable tuturP.

The Citadel's effects ness in the retention of Black students is equally as

bleak. In its report to the Commission on Higher Education, the Citadel revealed

that the retention rate for Black students in 1985 was 78% as compared to 83 for

white students. Even more alarming was a suspension rate of for Black cadets but

only 5% for white cadets.

After reviewing the s.hool's minority student retention activities in the above

named report, there appears to .e no concrete plan to increase the retention rates

:slack students. Tne - rental orientation ccLr,o erred to in the report

nor imitation of the ,, ul College rJrlentati,r lc1 course at the UnlversIti

,cath Carolina. The we,1 t, ,. " LtIlVer,ItY to prl.,Jt

:,,ve _raining for I: nn: I i fry c' a ,1 "duct:ye C, looe
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Orientation program.

Some of the activities in the Orientation program
could not be viewed as

serious attempts to sweet the needs of Black college freshmen. A trip to see

'Porgy and Bess,' a one-hour session on study techniques, one-hour library

orientation and other activities are hit and miss approaches which al-t not aimed

specifically at Black students. They are at best a disjointed effort at general

student retention.

4. Problems With The Administration

The dministation at the Citadel has proven to be ineffective in solving the

major probler confronting the school - institutional racism. The leadership of the

school mishandled the incident of racial terrorism against Keven Nesmith and has

for the most part, ignored the serious problems the incident revealed that exists

at the school.

The President chose to ignore many of the findings and recommendations made

by both the Board of Inquiry and the Human Affairs Commission on improving race

relations at the Citadel. The areas that he chose to address, he did so with

incomplete or misleading information.

His assessment, that because only two (2) Black freshmen have left the school

since August, then. "Black cadets who matriculate at the Citadel, find it to be a

positive educational environment," ignores the facts documented in the reports and

does not address dropout rates of prior years.

His response to the complaints by Black cadets that scholarship funds are

awarded primarily to white cadets was incomplete and seems a bit disingenuous.

Although he state, 'he number of Black cadet, eiving academic scholarit, this

year is 20, which represents a 35% increase .1 ,,ears, he did not sa, how -any

white cadets are o, academic scholarships, h ,
aid he reveal the ,eu-erage of
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Black cadets on academic scholarships. Grimsley also said that Black and white

cadets receive the same par capita amount of scholarsnip and financial aid; he

failed to complete the analysis by saying how much of the amount is academic, athletic

or financial aid. This is important because of the number of Black students recruited

for the varJ. athletic programs.

Mc .ntly, he completely ign)red the recommendation from the Human

Affairs Commission that the Citadel should include Blacks on all disciplinary

boards, espocially the Commandant's Board and Suitability Boards, which are now all

white. One of the clearest examples of institutional racism is the exclusion of

Blacks from decision making bodies. Since Grimsley indicated in his statement

that he commeoted only on items he deemed significant, then it might be inferred

that e does not consider the exclusion of Black representation from these powerful

boards to be important.

There can be no substantive changes at the Citadel without the leadership be-

coming more enlightened. The tenor and tone of Grimsley's statement, suggest

some unrealistic and dangerously parochial ideas about this public institution.

When he refers to not taking any actions, "which will arbitrarily diminish our

heritage," it makes us wonder whose heritage he is referring. The Citadel

shou,D De iemlnaed that it is a state and federally supported institution and is no

longer a private white academy. The school must be:ome more sensitive to the entire

population of our state.

Grimsley indicated that the Citadel had begun sentivity instruction for all cadets.

We wonder who is conducting the sensitivity sessions Hooefully, the Citadel will

contract this instruction with an outside agency that has a pro,en track record

sensitivity instruction is being co oucted by the Citadel 'Ask-, -len we question its

effectiveness and credibility

4e(ent revelations of the rept..aced use of the racist Sy, 1, cf the ssu Klux Klan
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and the portrayal of negative stereotypes of Blacks and other minorities in recent

Citadel yearbooks are shocking and disgusting.

The kind of sickening behavior displayed in the yearbooks could not have

occurred without the tacit approval of the School's administration and faculty.

The Administration has a duty to create and foster an 4`..mosphere of fairness,

sensitivity, and respect. Clearly the present leadership at the Citadel has

failed in this responsibility.

There is a wealth Of evidence to suggest the dire need for a change in leader-

ship at the Citadel. We have, therefore, called on the Board of Visitors to give

serious consideration to the removal of Major General Grimsley as president of

the Citadel.

a a a

For more information, please contact: Mr. Nelson Rivers
Executive Secretary, South Carolina NAACP

(803) 252-3990

Or

Dr. William F. Gibson
President, South Carolina NAACP

(803) 233-7355
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Mr. Weiss. The testimony I think you have giver. is really quite
complete. Let me ask a broad question if I may of each of you.

Is there a general awareness within the community at large in
your respective States and in the minority community at large, as
well, of the failure of improvement, removal of the patterns of seg-
regation? Dr. McLeod?

Dr. McLzon. Well, I certainly believe that there is in the city of
Richmond. My own institution, which has enrolled blacks for some
time, still does not have a reputation if you will for being a place of
accommodation for blacks. Blacks in the community have ex-
pressed a fairly high level of discomfort, feeling uncomfortable if
you will, about the institution as being a place where all blacks are
welcome.

One of the things that perhaps I should have done and I would
like to perhaps digress, back up a minute, and do, is offer orally
into testimony, a few statements that were submitted in writing on
behalf of the organization I represent, the Black Education Associa-
tion.

Mr. Weiss. Good.
Dr. McLzon. The Virginia plan for equal opportunity in State-

supported institutions of higher education as amended in 1983 and
in the spring and fall of 1984 is scheduled to expire on June 30,
1986.

Equal opportunity in higher education in the Commonwealth of
'irginia is a matter of vital concern to black instructional faculty,

administrators, and academic support staff.
The Black Education Association, an organization of black facul-

ty, administrators, and counselors, at Virginia Commonwealth Uni-
versity (VCU), is cited in the plan as one of the organizations at
VCU that should be involved in the implementation and monitor-
ing of the plan.

BEA established several task forces to assess progress toward de-
segregation in three areasequal employment opportunity in the
central administrative structure of the university, equal opportuni-
ty with respect to black faculty retention, tenure, and promotion,
and affirmative action taken to facilitate recruitment and reten-
tion of black students. This document reports the findings of the
task forces.

Based on the assessment of desegregation progress by BEA, it is
reasonable to conclude that VCU has fallen far short of the com-
mitments set forth in the plan. Deficiencies outlined in several
areas have not been corrected over the entire life of the plan. The
independent assessment effort of BEA was necessitated because of-
ficial progress reports reflect considerable obfuscation. In many
areas of equal opportunity, progress has slackened or reversed the
progress altogether.

While the laudable goal of equal opportunity benefits all stu-
dents, there are legions of tireless opponents to equal opportunity
and affirmative action. If progress has been much less than desira-
ble under the plan, it would be considerably less if the plan were
allowed to expire. Equal opportunity is now eroding, and with the
expiration of the plan, desegregation gains made by blacks in
higher education would face the prospect of systematic destruction.
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Previous svents and the current poor performance in matters of
equal opportunity at VCU provide support for a compelling argu-
ment that support for equal educational opportunity would natu-
rally die without continued outside support. Recent trends and cur-
rent practices in the arena of equal opportunity suggest that an-
other, quote, counter-reconstruction would be imminent without
crucial enforcement measures for holding the line against oppo-
nents of equal opportunity in higher education.

BEA strongly urges the Office for Civil Rights to extend the plan
for another 5 years from July 1, 1986, through June 30, 1991.

From an extensive review of progress toward equal opportunity
and with respect to administration, faculty, and students, no evi-
dence emerges that either equal opportunity or affirmative action
is flourishing at VCU. A serious dichotomy exists between public
pronouncements of VCU's efforts to implement the plan and the
actual status of equal opportunity for blacks. While BEA views the
plan as viable to equal opportunity goals, candid facts suggest that
little has char;, since the plan's implementation.

Monitoring ail..i evaluation of the plan have also been carried out
poorly by the university and its officials or persons designated to
report on the progress of the plan. The task force findings present
a somewhat provocative and unpleasant picture of the status of
blacks at VCU. The actual equal opportunity outcomes at VCU
have not been amenable to the techniques and devices used to
assess those outcomes.

The model used to assess black student retention did not disag-
gregate attrition by school, by department, nor by curricula advi-
sor. Further, the model did not undertake sufficient examination of
the flow of students through various stages of their student ca-
reers.

Consequently, there is no indication of factors of personal ex-
change between faculty and student which may contribute to the
disproportionate attrition of black students. Attrition reports focus
primarily on factors such as extended length of time to graduate
and termination of student careers due to economic reasons, thus
realizing the self-fulfilling prophecy that loss of a source of funding
aborts student careers.

Failure to disaggregate administrative workers in support oper-
ations from administrators in hierarchial structure of the central
university administration obfuscates the fact that blacks are totally
excluded from the universitywide policymaking apparatus. Blacks
have served and are currently serving as chancellors, presidents,
and vice presidents at major universities throughout the United
States. However, at VCU, no black has ever served in the central
administration.

From the standpoint of policy formulation and enforcement of
equal opportunity regulations, this stark fact suggests a weak com-
mitment to equal opportunity and affirmative action goals.

A fuller argument, considering recent events that eliminated a
viable black candidate from consideration for the post of provost
and vice president for academic affairs, and systematically prevent-
ing blacks from attaining other posts, would suggest a conscious
policy of affirmative discrimination.
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In any event, the fact that no black has ever occupied a post in
the central administration can be construed as prima facie evi-
dence that VCTJ has been less than wholehearted in providing
equal employment opportunity for blacks or in promoting affirma-
tive action goals in some of the most sensitive posts in the universi-
ty. The university has yet to make a clear statement about equal
opportunity, equal employment opportunity, in its administrative
ranks.

In terms of faculty retention, VCU's efforts have been far less
than enthusiastic. A critical shortage of black faculty exists in vari-
ous schools and departments across the university, despite the fact
that these schools and departments reflect significant black stu-
dent enrollment.

It is ironic and frustrating to black faculty that VCU has not
found it a priority to employ even one black professor in the School
of Business, and that a white professor acts as head of Afro-Ameri-
can studies while eminently qualified blacks have been rejected for
the same position because they have been tenured elsewhere, al-
though precedent exists for bringing tenured associate professors.

The actual picture of faculty retention has been so poor that
OCR itself cited VCU for its high turnover of black faculty.

Further, out of 226 full professors only 7 are black. It is noted
that four of these were promoted since a discrimination case was
instituted in Federal court by another black seeking promotion to
the rank of full professor. Two of these four were brought in as full
professors and two were promoted internally.

At the conclusion of the reporting period, there were only three
black full professors. No blacks have been granted tenure since the
1981-1982 academic year. This factor certainly helps to erode op-
portunities for mentormg relationships so vital to the development
of junior black faculty. From this summary of facts pertaining to
black faculty, one could hardly conclude that a favorable climate of
equal opportunity exists for black faculty at VCU.

The thoughts, observations, and materials appended to this
memorandum graphically portray poignant disclosures of the ex-
tremely poor state of equal opportunity at VCU. One of the most
critical factors emerging from this report is the flux of impressions
and cogent images among black faculty that VCU has a less than
lukewarm commitment to equal opportunity for blacks in its aca-
demic community. Black perceptions of a less than adequate effort
to promote fairness in equal opportunity are supplemented by
straightforward statistical evidence and nonspurious interpreta-
tions of data regarding desegregation progress.

As it relates to the Office for Civil Rights, our organization did
seek to have an opportunity to be involved in onsite review last
spring, having made several overtures to the administration and to
address cer (am areas of discriminatory practices.

One of the things that concerned us as an organization was the
process that OCR used on onsite visits seems to be a rather heavy
reliance upon the university actually to indentify people to be
interviewed by OCR. It is almost tantamount to the fox watching
the chicken coop. In many situations, there weren't very many
blacks who, as a result of their positions, had been selected even to
be interviewed by OCR during onsite. In many cases where blacks
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were involved in the interview process, they were so greatly out-
numbered by white colleagues that many really felt a bit uncom-
fortable about being too candid about this situation.

As a result, the BEA and our organization really demanded that
OCR grant us an opportunity to meet with them privately or as an
organization of black faculty and administrators.

This tthe Office for Civil Rights did grant, and we had an oppor-
tunity to meet with the investigator assigned to the onsite.

What was particularly disturbing for us was the fact that we out-
lined to him a number of instances, a number of situations and cer-
tain statistical facts, which certainly belie any notion of equal or
affirmative action, and many of the black faculty were very, very
emotional in their display of concern for this situation. The real
fear, and that is something that really hasn't been talked about
very much, but many black faculty at these institutions are quite
fearful; they don't feel there is a great deal of protection for them
at the institution.

I know simply in trying to get others to come with me here,
many black faculty and staff were forthright in expression of con-
cern for retribution and retaliation for coming before a body such
as this in appearance and the offering of testimony. So that's a real
fear among black faculty at traditionally white institutions, and
that's another reason why we think it is awfully important that
there be some continued Federal presence in monitoring overview
of the desegregation effort. In any event, despite all of the facts
that were presented to the investigator during the onsite at VCU
last spring, despite the data which I offered for your perusal here,
just a few months after the onsite, the Office for Civil Rights sent
the president of the university a letter commending him for the
great job being done in the way of affirmative action at the institu-
tion. This really suggests to us that perhaps the Office for Civil
Rights was more concerned, you know, with how well an institu-
tion is able to write a report and the extent to which they car get
fair or poor statistics to read favorably. So the concerns about
black faculty and feelings of black students, who also met with
them and expressed similar concern, seemed to be almost over-
looked entirely, and we simply felt that there may even have been
a predisposition, you know, against even entertaining the adverse
criticisms or concerns about the affirmative action effort.

Mr. Weiss. Thank you. Ms. Adams, what is your sense of commu-
nity awareness and concern and perception as to what has hap-
pened in South Carolina, both in the community at large and else-
where?

Ms. Ammo. There is most certainly awareness of the problem in
the community, the community at large. During the last several
years, there has been action in the general assembly to try to get
the general assembly to integrate the boards of predominantly
white colleges. That has met with minimal results, much to the dis-
satisfaction of the black legislators and the black community.

At the present time, most boards will have probably one person,
and there are some who insist that they have other regulations
such as being alumnus of the college that will keep blacks from
being added to the board in the numbers that should be there.

One
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Probably the most outstanding problem is the same one that has
been stated, that is, the one where there is no faculty. The faculty,
there are no full professorships. There are no blacks in it, in the
high administrative positions at most of the colleges, and that's a
continuing problem, and the answers that we received from the in-
stitutions are that they can't find qualified people, and this isthe
NAACP was involved initially when the plans were being put to-
gether, but during the monitoring process, we have had no mean-
ingful role. The attitude has been go away, don't bother us, so we
have not been involved in the monitoring.

On occasion we have addressed several of the institutions when
problems arrived, but we aren't welcomed at all. The attitude is
that everything is fine and that the plans that have been submit-
ted are being adhered to.

Mr. Muss. Well, again, I thank both of you for very, wry impor-
tant testimony and appreciate your coming some distance, and I
know at inconvenience, and staying with us throughout the day.
Thank you very much.

The subcommittee now stands adjourned subject to the call of the
Chair.

[Whereupon, at 3:39 p.m., the subcommittee adjourned, to recon-
vene subject to the call of the Chair.]
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