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CIVIL RIGHTS ENFORCEMENT BY THE
DEPARTMENT OF EDUCATION

THURSDAY, APRIL 23, 1987

House or REFRESENTATIVES,
HuMAN RESOURCES AND
INTERGOVERNMENTAL RELATIONS SUBCOMMITTEE
OoF THE COMMITTEE ON GOVERNMENT OPERATIONS,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:40 a.m., in room
2154, Rayburn House Office Building, Hon. Ted Weiss (chairman of
the subcommittee) presiding.

Present: Representatives Ted Weiss, Thomas C. Sawyer, John
Conyers, Jr., Jim Lightfoot, Ernest L. Konnyu, and James M.

e.

Also present: James R. Gottlieb, staff director; Marc Smolonsky,
professional staff member; Pamela H. Welch, clerk; and Mary Kaz-
merzak, minority professional staff, Committee on Government Op-
erations.

OPENING STATEMENT OF CHAIRMAN WEISS

Mr. Weiss. Good morning. The Subcommittee on Human Re-
sources and Intergovernmenta! Relations is now in session.

Today the subcommittee continues its ongoing oveisight of civil
riﬂts enforcement by the Department of Education.

1985, the subcommittee conducted 2 days of hearings on the
Department’s Office for Civil Rights. Following the hearings, the
Committee on Goverrment rations approved a report which
concluded that the OCR had delayed enforcement in cases where
violations of civil rights laws were found.

The committee’s report contained two additional ﬁndi(l)lg‘ rele-
vant to today's proceedings. The committee found that had
circumvented the Adams order, a Federal court order requiring the
agency to adhere to certain enforcement guidelines, and that OCR
had avoided enforcement by referring cases to the Department of
Justice, which took no action in the cases.

The committee also found that in the , OCK had evaluated
desegregation efforts by State colleges and universities on the basis
of actual accomplishments. Instead, OCR now measures desegrega-
tion efforts based solely on a so-callead good faith standard. As a
result, OCR has ignored violations of civil rights laws in States
where discriminatior: continues to exist.

The subcommittee’s staff revicw has found that OCR’s regional
office staff across the country backdated documents to make them
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ahgrear in compliance with the landmark Adams order and submit-
false information to a Federal court. We hope to learn how long
these illegal acts went on and how much OCR officials in Washing-
ton knew of them.

We also intend to learn today why OCR has taken no final action
in 10 States whose court-ordered desegregation plans expired a
year ago. Under Federal law, the agency is responsible for evaluat-
ing the progress those States have made in eliminating the rem-
nants of illegally segregated higher education systems.

OCR's own internal documents indicate that although the States
have made great strides in eliminating the discrimination, the mi-
nority students in those States still suffer from the aftermath of
our Nation’s sorry history of illegal segregation.

Today the subcommittee will hear from the Acting Assistant Sec-
retary for Civil Rights at the Department of Education, an OCR
employee with knowledge of the backdating scandal, and represert-
atives of minority students in South Carolina and Virginia.

Our first witness will be Julius Chambers, the distinguished di-
rector of the NAACP Legal Defense Fund. He will be accompanied
by Elliott Lichtman, counsel for the plaintiffs in the Adams case,
and Marcia Greenberger, managing attorney of the National
Women's Law Center.

Before we commence with our witnesses, let me ask our distin-
guished ranking minority member, Mr. Lightfoot, for his opening
comments.

Mr. Ligurroor. Thank you, Mr. Chairman. I appreciate your
holding this hearing today to examine the Office for Civil Rights
within the Department of Education.

This subcommittee has an important responsibility in seeing that
our Nation’s laws are carried out. In this regard, assuring adeq}tlu.te
enforcement of our civil rights laws is net a job tr be taken lightly.
We must make sure that students are not denied an education or
receive an inferior education because of discriminatory practices.

The Office for Civil Rights within the Department of Education
has been given the responsibility to investigate the complaints of
discrimination and to conduct compliance reviews to make sure dis-
crimination is not occurring in educational institutions.

Admittedly, the OCR has not had a good track record in the past
in seeking compliance with the law. Congress and the courts have
kept a watchful eye on OCR’s activities and have imposed require-
{nents on OCR in an attempt to improve its enforcement of the

aw.

In some cases, these requirements have placed many additional
burdens on OCR, but improvements have been made by OCR. For
example, the average age of &:rllmg complaints has been reduced
from 587 days at the end of year 1982 to 174 davs at the end
of fiscal year 1986—a decline of 70 percent.

Furthermore, there was a 13-percent decrease .n the number of
com%l:ints pending at the end of fiscal year 1986 compared to the
number pending at the end of fiscal year 1985.

Although hss made some strides toward improving -ivil
’Ii'iﬁll;“ enforcement, it still is faced with many difficult chalienges.

is hearing will highlight some of these challenges, and I antici-
pate we will have a thorough discussion of them by our witnesses.
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Mr. Wess. Thank you very much, Mr. Lightfoot. We are also
joined by our distinguished colleague, Mr. Inhofe.

Mr. INHoFE. Thank you, Mr. Chairman. Oklahoma is one of the
10 States that has been highlighted as perhaps not complying, and
I appreciate the opportunity not only to make some comments, but
also to submit the testimony on behalf of Dr. Smith Holt, secretary
of education for the State of Oklahoma. In his previous position,
Dr. Holt was a faculty member of Oklahoma State University serv-
ing as the dean of the College of Arts and Sciences.

Mr. Wess. Without objection, that statement will be entered in
the record.

[The prepared statzment of Dr. Holt follows:)
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TFSTIMON

Dr, smith Holt

The Higher Regents for the State of Oklshoma have made a good
faith effort to increase the participation of blacks in the
higher educational system in the State of Oklahoma. Specific
examples of these effcrts include scholarships for black students
and incencives for increasluy Llic numbsr of black faoulty of the
system's campuses, Moreover, the regents' commitment to
increasing the participation of blacks in the higher education
system has been articulated in the press and through written
directives to the institucions involved.

Despite this, several concerns remain. TIhough there have
been attempts to integrate the main Campus at Langston
University, this has not been effactive. Only through the
inclusion of the st-ident bodies at both the Tulsa and Oklahoma
City Urban Centers has it been possible to claim any significant
integration. Without including the enrollment at Tulsa and
Oklahoma City, the Langston campus remains basically
un-integrated, This is an issue that will need continued
attention.

More importantly, however, the root cause of the lack of
participation of blacks in higher education in Oklahoma is just
now being recognized--an inadegquate pool of appropriately
motivated and prepared high school graduates. Without increasirg
awarenesg cof black students of the importance of attending

college and without working with the public school systems to
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prepare these students to succeed once they have entered college,
there will he no w7 to increase the pool of high schoul
graduat.s available and qualified to benefit from Oklahoma's
higher education system. Activities have been undertaken which
provide greater cooperation between Oklahoma's higher education
institution and the public schools with an eye toward improving
the preparation and hencz the access of minority students ¢to

Oklahoma's colleges ard universities.
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Mr. InHorE. Dr. Holt’s statement articulates a series of plans and
actions that have been undertaken by the board of regents to de-
segregate student enrollment at higher education institutions. The
comgrehensive desegregation plan includes the following actions—
the State has accomplished a coordinated system to recruit minori-
ties for graduate and undergraduate degrees by way of a doctoral
dual study and grant program, the doctoral scholars program, the
professional degree assistance program, and the complementary
professional study grant program. In order to recruit more black
undergraduates, the institution has employed a variety of meas-
ures, including scholarships and incentives for black students; in-
creasing the number of minority faculty at all campuses; utiliza-
tion of the State’s high school student list and employment of mi-
nority recruiters; development of an alternative admissions pro-
gram; conducting targeted business to high schools with large mi-
nority populations; use of black students and alumni as recruiters;
and conducting special counseling sessions.

During the last few years, much progress has been made in Okla-
homa. It is my view that it would be inappropriate for the commit-
tee to determine whether a State is in compliance with title VI of
the Civil Rights Act of 1964 based solely on numbers of percent of
population. For example, if you were to compare the numbers of
black students currently attending Oklahoma’s State system of
higher education, you would find that it has a greater percentage
than the State of New York. In 1985, 6.4 percent of students en-
rolled in the Oklahoma higher education system were black, while
only 8.8 percent of Oklahoma’s 12th grade students were black. In
comparison, 6.3 percent of the students enrolled in New York's
higher education system were black, while more than 12.4 percent
of New York’s 12th grade students were black.

Based on this data, I would urge the Department of Education to
carefully evaluate all of the pending desegregation plans without
judging on the numbers only.

Thank you, Mr. Chairman.

Mr. Wess. Thank you very much, Mr. Inhofe. The practice of the
subcommittee is to swear in all of our witnesses. Would you all
stand, and please raise your right hand.

Do you swear or affirm that the testimony yvou are about to give
will be the truth, the whole truth, and nothing but the truth?

Let the record indicate that all the witnesses answered in the af-
firmative. We have your prepared statements and they will be en-
tered into the recordy in their entirety.

Mr. Chambers, please try to keep your oral statement to about 10
minutes, so we will have more time for questions.

Please proceed.

STATEMENT OF JULIUS CHAMBERS, DIRECTOR/COUNSEL, NAACP
LEGAL DEFENSE AND EDUCATIONAL FUND, INC.

Mr. Cuamsers. Thank you, Mr. Chairman and membe:xs of the
subcommittee, on behalf of the NAACP Legal Defense Fund, I ap-
preciate the opportunity to testify——

Mr. WEiss. The microphones are not as sensitive as they ought to
be. Would you bring the mike closer to you, please?

12




Mr. CHAMBERS. Sure.
Mr. Weiss. Thank you.

Mr. CuamBERS. In 1970, the NAACP Legal Defense and Educa-
tional Fund filed a complaint on behalf of black citizens of south-
ern and border States against the Secretary of the Department of
Hesz ith, Education, and Welfare.

“he complaint sought to force the HEW to abide by the statuto
responsibilities under title VI of the 1964 Civil Rights Act, whic
prohibits discrimination in federally funded programs.

At the time the suit = f{iled, the Legal Defense Fund was
engaged in a hercule . pt to d ate secondary school
districts throughout t. ." .ch. These school districts which had
ignored or ed the mundate in Brown v. Board of Education for
16 years, received Federal fuuds which brought them within the
purview of title VI. During that decade most of the elementary and
secondary schools in the South which had been de jure ated
were integrated, and while the elementary and secondary schools
component »f Adams was continued, much of it was concerned with
the discrimination on the basis other than race, for example, hand-

icap and gender.

Vshﬂ' e much has been accomplished as a result of Adams and
other decisions in the area of elementary and secondary school de-
segregation, in the 17 years since that lawsuit was filed, the higher
education component of Adams has been a series of disappoint-
ments and evasions similar to those experienced in the efforts to
?gg(;gregate elementary and secondary schools between 1954 and

While there has been some isolated successes, they are too few
and far between to allow us to claim victory. Thirty-three years
after Brown, the vestiges of de jure dual system of higher education
persist. In some wa;, :* is ironic that higher education has been
the last bastion of lingering segregation in America’s public
schools. Brown and all the resulting elementary and secondary
schceol desegregation was paved with victories in the context of
higher education—Sweatt v. Painter and McLaurin v. Oklahoma
State Regents. One might think that having had more initial suc-
cess in the higher education arena, the job of dismantling the dual
systems of higher education would be more easily accomplished.

Certainly when the Legal Defense Fund filed the Adams case,
our lawyers thought that the principles of Brown were equally ap-
plicable to public colleges and universities. From a strictly constitu-
tional standpoint, how can one justify the perpetuation of public
colleges and universities which were established as racially segre-
ga institutions and which continue to exist as racially identifia-

le institutions with gross financial, programmatic, and physical
disparities? Yet, one must readily admit that the remedies for ele-
mentary and secondary segregation are not universally aﬁphcable
to higher education. Postsecondary education is not compulsive.

Moreover, students r.ot only decide whether to attend a college,
they decide which college to attend. These and other factors neces-
sitate different approaches to higher education desegregation.

Nonetheless, these factors of the de jure segregated system of
higher education were established and maintained in such a way as
to constrict choice. Once these systems were established, they

Q
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became imbedded in custom and tradition. The confluence of law,
custom, and tradition has operated to preserve racial segregation
in public higher education in the former de jure States. Our pre-
liminary analysis shows that while there has been some significant
progress and success stories, the Adams States are not yet in com-
pliance with the plans to which they committed themselves almost
a decade ago. Typically in the Adams States, black students enroll
in college in significantly fewer numbers and percentages than
their white counterparts. Their representation is significantly
lower than their percentage of the general population. Even for
those pursuing undergraduate studies, a larger percentage of black
students are enrolled in 2-year as opposed to 4-year institutions.
They drop out in higher numbers compared to white students.

Of those black students who graduate, an even smaller propor-
tion enroll in graduate and professional schools. Public colleges and
universities which formerly excluded black students by law remain
virtually all white. Often a significant percentage of the black stu-
dents enrolled are on athletic scholarships, and many of these stu-
dents do not graduate.

Black faculty and administrators at most of the traditionally
white institutions are virtually nonexistent. Black individuals seek-
ing employment in State institutions of higher education must find
their opportunities in traditionally black institutions. Institutions
which were established by the State for blacks remain predomi-
nantly black and underfunded, with inferior academic programs
and facilities—in other words, separate and unequal.

We can no longer deny that these conditions are the unamelior-
ated effects of discriminatory State action than we can continue to
allow the conditions to remain unremedied. Yet, in spite of three
cycles of plans submitted to the Office for Civil Rights as the result
of the Adams litigation, opportunities in higher education for black
citizens in the covered States have not increased to a point suffi-
cient to overcome the crippling legacy of racial discrimination.

I was noticing the red light, assuming that is 10 minutes. I ar
not sure how——

Mr. Weiss. I think that does indicate the 10 minutes have ex-
pired. If you would like, you can conclude as expeditiously as you
can.

Mr. CuaMBERS. I would conclude by making two points. The first
is that as we proceed with efforts to eliminate the vestiges of dis-
crimination in higher education, we should keep in mind that the
focus for desegregation of higher education should not be centered
exclusively on the traditionally black institutions, as has been at-
tempted in several States. We should focus primarily on the tradi-
tionally white institutions and ensure that opportunities are avail-
able for black students in all schools, and not use the traditionally
black institutions as the basis for eiiminating the vestiges of dis-
crimination.

And the second point is that we have watched OCR over the past
year fail as will be described in more detail in a minute to carry
out its responsibility under court orders to ensure that equal oppor-
tunities are available to black students in higher education.

14
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As this has occurred, we have watched as a decreasing number of
black students have enrolled in undergraduate, graduate, and pro-
fessional schools in America today.

We have in higher education in the black community a crisis,
and one that cries out for some relief, relief that I think con be
ensured *hrough proper enforcement of title VI by the Department
of Education. I hope that through proceedings like this, we can en-
courage the Department of Education and the Office for Civil
Rights to discharge its responsibilities under established law.

Mr. Wesss. Thank you, Mr. Chambers.

[The prepared statement of Mr. Chambers follows:]
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TESTIMONY OF JULIUS L. CHAMBERS, DIRECTOR-COUNSEL.
NAACP LEGAL DEFENSE AND EDUCATIONAL FUND, INC.
BEFORE THE HUMAN RESOURCES AND INTERGOVERNMENTAL
RELATIONS SUBCOMMITTEE OF THE HOUSE COMMITTEE
ON GOVERNMENT OPERATIONS
ON APRIL 23, 1987

Chairmsan Weiss and Members of the Subcommittee:

In 1970, the NAACP Legal Defense and Educational Fund filed
a complaint on behalf of black citizens of southern and border
staias against the Secretary of the Department of Health,
Education and Welfare. The complaint sought to force HEW to
abide by its statutory responsibilities under Title VI of the
1964 Civil Rights Act, which prohibited discrimination in
federally funded programs.

At the time the suit was filed, the Legal Defense Fund was
engaged in a Herculean attempt to desegregate elementary and
secondary school districts throughout the South. These school
districts, which had ignored or evaded the mandate of Brown v.
Board of Educaticn for sixteen years. received federal funds
which brought them within the purview of Title VI, In the
ensuing decade, most of the elementary and secondary schools in
the South which had been de jure segregated were integrated., and
while the elementary and secondary schools compconent of Adams was
continued, much of it was concerned with discrimination on bases
other than rac;, e.g., handicap and gender. While much has been

accomplished as a result of Adams and other litigation in the

area of elementary and secondary school desegregation. in the
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seventeen years since this lawsuit was filed the higher education
component of Adams has been a series of disappointments and
evasions similar to those experienced in the efforts to
desegregate elementary and secondary schools between 1954 and
1971. While there have “een some isolated successes, they are
too few and far between to allow us to claim victory. Thirty-
three years after Brown, the vestiges of de jure dual systems of
higher education persist.

In some ways it is ironic that higher educaticn has been the
last bastion of lingering "Jim Crow" in America's public schools.
The road to Brown and the resulting elementary and secondary
school desegregation was paved with victories in the context of
higher education: Sweatt v. Painter, 339 U.S. 629 (1950), and

McLaurin v. Oklahoma State_ Redents, 339 U.S. 637 (1950). One
might think that having had more initial success in the higher

education arena, the job of dismantling dual systems of higher
education would be more easily accomplished. Certainly when the

Legal Defense Fund filed the Adams case, our lawyers thought that

the principles of Brown and its progeny were equally applicable
to public colleges and universities. From a strictly
constitutional standpoint, how can one justify the perpetuation
of public colleges and universities which were established as
racially segregated institutions and which continue to exist as
racially identifiable institutions with gross financial,
programmatic and physical disparities?

Yet, one must readily admit that the remedies for elementary

I8
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and secondary segregation are not universally applicable to
higher education. Post secondary education 1is not compulsive.
Moreover, students not only decide whether to attend college,
they decide which college to attend. These and other factors
necessitate different approaches to higher education
desegregation. Nonetheless, these factors are not new: the de
ure segregated public systems of higher education were
established and maintained in such a way as to constrict choice.
Once those systems were established, they became embedded in
custom aid tradition. The confluence of law, custom and
tradition has operated to preserve racial segregation in public

higher education in former de jure states.
Our preliminary analysis shows that while there has been
some significant progress and success stories, the Adams states
are not yet in compliance with the plans to which they committed

themselves almost a decade ago. Typically, in the Adams states,

black students enroll in college in significantly fewer numbers
and percentages than their white counterparts. Their
representation is significantly lower than their percentage of
the general population. Even for those pursuing undergraduate
studies, a larger percentage of black students are enrclled in
two year as opposed to four year institutions. They drop out in
higher numbers compared to white students. Of those black
students who graduate, an even smaller proportion enroll in
graduate and professional schools.

Public colleges and universities which formerly excluded
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black students by law remain virtually all-white. often a
significant percentage of the black students enrolled are on
athletic scholarships and many of these students do not graduate.
Black faculty and administrators at most of the traditicnally
white inetitutions are virtually nonexistent. Black individuals
seeking employment in state institutions of higher education must
find their opportunities in traditionally black institutions.
Institutions which were established by the state for blacks
remain predominantly black and underfunded, with inferior
academic programs and facilities -- in other words, separate and
unequal.

We can no more deny that these conditions are the
unameliorated effects of discriminatory state action than we can
continue to allow the conditions to remain unremedied.

Yet, in spite of three cycles of plans submitted to the
Office of Civil Rights as a result of the Adams litigation,
opportunities in higher education for black citizens in the
covered gtates have not increased to a point sufficient to
overcome the crippling legacy of racial discrimination. In fact,
statistics reveai that in some states conditions are getting
worse as opportunities for black students and administrators are
decreasing. Although our analysis is not Yet complete, we
believe that there has been a significant failure on the part of
the "first-tier” Adams states to implement faithfully some of the
desegregative nmeasures to which they coamitted themselves.

Moreover, we believe that these shortcomings may not be
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documented adequately or remedied by the Department of
Education's Office of Civil Rights as a result of OCR's current
philosophical approach to the case which apparently eschews
statistical evaluations, Iignores actual results and merely
determines whether measures have been implemented in good faith.

We believe that such an approach is not only ineffective, 1t
is 1in conflict with the icievant caselaw applicable to
desegregation cases. Fourteen Years after Brown the Supreme
Court., in Green v. New Kent County Board of Education. 391 U.S.
430 (1968), made it clear that Brown charged formerly de jure
school boards "with the affirmative duty to take wuatever steps
might be necessary to convert to a unitary system in which racial
discrimination would be eliminated root and branch.” In 1979,
the Supreme Court ruled in Dayton Board of Educat v. Brin]
443 U.S. 526, 538 (1979) that “"the measure of the post-Brown I
conduct of & school board under an unsatisfied duty to liquidate
a dual school system is the effectiveness, not the purpuse of its
actions in decreasing or increasing the segregation caused by the
dual system.” The courts have alsc made clear that the mere
implementation of a desegregation plan does not cure a violation:
the plan must work effectively to eliminate the vestiges of
segregation.

Although the remedies in elementary and secondary school
desegregation cases may differ, these principles apply with equal
force in the area of post-secondary desegregation. 1In a recent

higher education desegregation decision involving the State of
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Tennessee, in which the Justice Department sought to invalidate
desegregative affirmative action provisions, the U. S. Court of
Appeals for the Sixth Circuit reiterated that it previously had

"rejected the argument that Green applies only to elementary and

secondary education” and noted that "‘the state's duty is as
exacting to eliminate the vestiges of state-imposed segregation
in higher education as in elementary and secondary school
systems; it is only the means of elininating segregation which

differ.'" Geler v. Alexander, 801 F.2d 739 (6th cir. 1986),

citing Geiler v. University of Tennessee, 597 F.2d 1056 (1979).

and quoting Norris v. State Council of Higher Education, 327 F.
Supp. 1368, 1373 (E.D. Va. 1971), aff'd per curiam sub nom. Board

of Visitors of College of wWilliam & Mary in Virginia v. Norris,

404 U.S. 907 (1971). The mere passage of time does not cure the
vioclation because, as the Supreme Court ruled in Columbus Board

of Education v. Penick, 443 U.S. 449, 459 (1979), "[e]ach

instance of a failure or refusal to fulfilj} this affirmative duty
continues the violation of the Fourteenth Amendment. "

Although the Justice Department in recent years has expended
considerable amounts of energy attempting to change the law in
school desegregation cases, it has not succeeded. The law in
1987 in school desegregation cases is what it was in 1979 when
the Supreme Court decided its last desegregation cases, Dayton v.
Brinkman and Columbus v. Penick.

Title VI of the cCivil Rights Act of 1964 was enacted under

the enabling clause of the Constitution's Fourteenth Amendment,
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The affirmative duty charged to formerly de jure scnool systems
is to remedy a condition which violates the Title VI prohibition
of federal entanglement with racially discriminatory recipients
of feuderal financial support. The Department of Education is
obligated to ensuie that states once operating de jure segregated
systems of higher education eliminate the vestiges of
discrimination or must initiate enforcement proceedings against
states which fail to meet their affirmative obligations. Over
the last seventeen Years, the Legal Defense Fund has expended a
significant amount of time, energy and resources attempting to
force the Education Department and its predecessor, HEW, to meet
its statutory obligations. The Department of Education, through
OCR, has responded reluctantly at best, and has engaged in a
pattern of foot-dragging, defiance and apparently deception.
Moreover, the federal government has now taken the position that
its own goals and timetables for bringing the Adams states into
compliance, to which it committed itself in 1978, impose onerous

burdens and are impossible to meet. The federal government now

challenges the right of individual black citizens to bring a

legal action to ensure that the Department of Education abides by
Title VI and eliminate racially discriminatory and segregated
systems of higher education.

Meanwhile, the conditions of black Americans in publj~
higher education 1s not improving., it is worsening. An article
appearing in the April 19, 1987, New York Times reported that

enrollment of minorities in colleges nationwide is stagnhating.
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According to the American Council on Education, black enrollment
reached its peak in 1976 when 1,032,000 blacks made up 9.4
percent of the college population. In 1984, 1,070,000 black
students were 8.8 percent of the college population. This trend
is developing even as the black and other minority population as
& percentage of the total national population grows, and that
trend is reflected despite an increasing percentage of minority
students overall in public schools. We are faced with the
spectre of a nation in which an increasing number and percentage
of the workforce is black and minority but educationally i11-
prepared to function at their fullest potential, while this
disturbing trend is not endemic to the South, certainly the
failure of the Adams states to discharge their affirmative duties
can only exacerbate the trend.

In the course of the Adams litigation certain principles

have emerged. The focal point of desegregative efforts cannot
and must not be limited to the traditionally black institutions.
They cannot uL: forced to bear the burden of desegregation either
<Turough closures or the implementation of other requirements.
The de {ure system was not established by blacks to exclude
whites from black schools. It was established by whites to
exclude blacks from white schools, In the process of
desegregation the traditionally white schools must continue to be
a focal point of the inquiry as to whether black students and
educators are afforded equal opportunity and nondiscriminatory

treatment. Although the continued existence of state-created
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racially identifiable 1inst.tutions, black or white, requires
remedial action, black citizens and traditionally black
institutions should not be victimized in the process of
desegregation. For example, 1if desegregation requirements were
strictly imposed on traditionally black institutions before the
traditionally white institutions have established a track record
of black presence in their student populations, faculty and
administrative staff, there would be a net loss of educational
and employment opportunities for blacks. Similarly, if the
traditionally black institutions are not physically and
programmatically enhanced aid given jurisdiction over high demand

academic programs, they cannot compete favorably among the total

student applicant pool. In short, the Adams states must commit
themselves to a desegregation process which enhances

opportunities for black students, faculty and employees as well
as the programs and facilities of traditionally black
institutions.

Seventeen years after the Adams case was filed, OCR can no
longer continue to put off the day of reckoning for the Adams
states. It 1s not sufficient to renew plans or extend deadlines
every few years. On behalf of the Legal Defense Fund, it is ny
hope that this committee will use its oversight authority to
press OCR to evaluate compliance with the 1978 plans in a manner
which reflec* integrity and which is faithful to OCR's Title VI
obligations. As a matter of law, these states are obligated to

remedy their longstanding segregative acts and OCR should be
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compelled to insure that federal funds do not support
discriminatory institutions or systems of higher education. As a
matter of public policy, the failure to deal decisively with this
long-standing problem will haunt us for generations to come. We
must move forward to finally put an end to a sau chapter in our

nation's history.
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Mr. Weiss. Mr. Lichtman.

STATEMENT OF ELLIOTT C. LICHTMAN, ESQ., LAW FIRM OF
LICHTMAN, TRISTER & LEVY

Mr. LiciiMaAN. Chairman Weiss and members of the subcommit-
tee, as I have submitted a prepared statement for the record, at
this time, I will just briefly attempt to summarize the h. thlights of
that statement.

There is probably n. more dramatic illustration of the need for
close congressional oversight and continuing judicial intervention
than OCR’s admitted backdating of documents reflecting when offi-
cials carried out ertain compliance and enforcement steps.

It is really astounding that the Office for Civil Rights has report-
ed to the court that officials in a majority of the regions across the
country have been falsifying dates on which letters of findings have 1
issued or on which letters of acknowledgment have issued. 1

It is all the more shocking that the practice is so pervasive. The
inspector general has investigated the practice in region I in
Boston. He looked at 5 cases. He found that the backdating oc-
curred in 23 of 35 cases.

OCR itself has looked at the other regions and found, for exam-
ple, in region IV, that in 32 cases checked, this happened in 14 of
those cases. In region VI, 18 out of 26 checked. Region VII, 17 out
of 36 checked.

The backdating is extremely serious for two reasons. First of all, E
the timeframes are part of a court order, and the backdating re- 4
sults in misreporting to the plaintiffs and in effect to the court '
whether OCR is complying, and therefore, in turn, the backdating
covers ur noncompliance in fact.

Equally important, the second consideration is that the time- )
frames are an essential remedf' going to the very heart of the 17- j
year-old OCR case. The problem hLas always been OCR delays,
delays in finding discrimination, delays in acting upon those find-
ings, with the consequence that valuable rights under title VI,
rights of the victims of discrimination, are lost.

Over and over since the early 1970’s, the plaintiffs have had to
return to the Federal court for additional relief against OCR
delays, and since at least 1975, the district court has concluded that
some type of time rules are needed as an effective remedy against
delays, and that judicial remedy is, of course, wholly undermined if
OCR officials lie about the actual dates on which enforcement steps
are tcken, ar that is why we urge the Congress to review very
closely what CR has done to discipline the offenders and to
ensure that this practice not reoccur.

On the subject of higher education desegregation, here too we
have protracted delays in decisionmaking. Currently it is more
than a year, more than a year nas passed since OCR received the
relevant information from the States concerning the 1985-1986
school year—-suﬁposedly the last year in the latest cycle of plans,
and I notice OCR has come up with a new gimmick to avoid imple-
menting its duties and determine if the States are in compliance
with their ?la..s or in compliance with the statute, and the new
gimmick, of course, is to send out factual summaries, summaries
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without conclusions, to the States and to the public inviting com-
ment over a 60-day period. This will surely delay things all the
more and, secondly, what purpose is there in this tactic except to
invite States to provide OCR with self-serving rationalizations of
why they have failed so badly in reaching :he goals and why they
have 80 often not implemented the measures to which they solemn-
ly committed themselves?

We have here in 1987 a repetition of what has plagued OCR for
almost two decades, either refusals to decide at all, or where there
are findings of discrimination, a refusal to carry out the enforce-
ment steps mandated by the statute.

We have been doing our own preliminary analysis of the States
covered by the deadlines of the most recent Adams order in March
1983. That order called for a windup of these plans at the 1985-1986
school year, and a final determination of whether the States have
eliminated the vestiges of discrimination by the 1985-1986 school
year, and in mg prepared testimony, we have carefully analyzed
one State, the State of Georgia, as an example. We have detailed
there in our narrative, in our attached tables, the extent of Geor-
gia’s default, and I won’t repeat now what I said there, but I would
point the committee’s attention specifically, fc:' example, to page 5
of our narrative in which we discuss the many ,-romises that were
made with respect to the three traditionally bla ‘k institutions in
Georgia, which promises to enhance th= facilities, for example,
have not been carried out.

I would point also to the goal of parity in college going rates,
that is, that blacks and whites are supposed to be entering the
higher ed system in the same proportion relative to their high
school graduates, and we find not only lack of progress, we find
that the disparity in 1985-1986 is far worse than it was in 1978-
1979 when the plan, the latest plan, was commenced.

We would ask the committee to scrutinize closely how OCR will
evaluate the States at the completion of this process. For example,
will OCR judge the States in compliance just on the basis of their
efforts, just on the basis of their so-called measures, regardless of
cu"edresult,?that is, regardless of whether or not desegregation has oc-

Mr. Singleton, when he was here last time last year, seemed to
signal that that would be the course OCR would be taking.

What will OCR require the States to do to eliminate the vestiges
of discrimination which generally remain in these States after all
of these years, after three cycles of plans, each of which involved
the formulation of the plan, the approval of the plan by OCR, the
attempted implementation by the State, the findings that the State
had not met its commitments? We have done that three times over
the last 13 years. After these three cycles, it would be a tragedy for
OCR now to find the States in compliance even though the vestiges
remain.

We urge the committee, therefore, to ensure that OCR not
permit that result to occur.

Mr. Wrss. Thank you, Mr. Lichtman.
[The prepared statement of Mr. Lichtman follows:]

% og




24

LAW OFFICES
LICHTMAN, TRISTER & LEVY
21 OUPONY CIRCLE N W
SUITE 400
WASHINGTON, O C 20038

ELLIOTY C LICHTMAN (202) 331-1798 RICHARD E SOBOL
MICHAEL 8 TRISTER OF COUNSEL
MARY M LEVY

DAVID NIED

TESTIMONY OF ELLIOTT C. LICHTMAN BEFORE THE HUMAN
RESOURCFS AND INTERGOVERNMENTAL RELATIONS SUBCOMMITTEE
OF THE HOUSE COMMITTEE ON GOVERNMENT OPERATIONS
ON APRIL 23, 1987

Chairman Weiss and Members of the Subcommittee:

We appreciate the request that I provide testimony
concerning the case of Adams v. Bennett as it applies to higher
education desegregation. You have also requested our reaction to
the admitted backdating of documents by Department of Education
employees in their effort to Cover up nonCompliance with the Adams
Order, a subject to which I will turn later in my testimony. For
the record, my law firm along with the NAACP Legal Defense Fund
represents the plaintiffs in the Adams case.

A. Inaction and Default in Higher Education

The Current inaction and unwillingness of the Office for
Civil Rights of the Department of Education to enforce Title VI of
the Civil Rights Act of 1964 with respect to higher education is
characteristic of the agenCy's meager efforts to implement the
statute over many years. More speCifically, Adams v. Bennett --
then Adams v. Richardson -- was originally brought In 1970 becCause
OCR:

(1) had refused to decide Compliance issues or had
delayed those decisions for protracted periods
of time with the consequence that "ijustice
delayed [(became] justice denied": and

(2) had refused to commence enforcement ProcCeedings
against state systems of higher educa*ion
despite the clearest evidence of Title VI
noncompliance by the states.

Despite 17 years of litigating the Adams Case, which has
produced numerous judicial decrees, these two Tundamental defaults
sadly still characterize OCR's Current approach to enforcing Title
VI in the area of higher elucation. T~ understand the context for
this dismal conclusion, it is necessary to sketch briefly some of
the major events in the history of this important law suit.

1. The Complaint and Initial Rulings. As long ago as 1969

and 1970, OCR sent letters to 10 southern and border states
finding that the states had failed to eliminate the vestiges of
segregation by law in their higher education sYsiems, whacCh
remained racially separate in their student bodies and facuities.




Although each of the OCR letters required the submission of
corrective desegregation plans as a condition of continued federal
funding, five states simply ignored the agency's directives and
five proffered wholly inadequate plans. When OCR failed to act in
the face of this defiance by the 10 states, students attending the
racially segregated and discriminatory schools and colleges
receiving federal funds filed suit in Adams in 1970, charging the
Secretary of the Department of Health, Education and Welfare and
the Director of the Office for Civil Rights with violating their
duty under Title VI either to secure corrective action or to
comwence formal enforcement proceedings. (Several of the causes of
action also related to elementary and secondary school districts.)

The United States District Court for the District of
Columbia upheld the plaintiffs' complaint. Finding in its initial
1973 order that the “time permitted by Title Vi...to delay the
commencement of enforcement proceedings against the ten states for
the purpose of se._uring voluntary compliance has long since
passed,” the Court directed the comuencement of such enforcement
proceedings within 120 days (implicitly giving the states four
months within which to come into compliance). 356 F.Supp. 92,94.
When OCR appealed this order to the United States Court of Appeals
for the District of Columbia Circuit, that Court en banc
unanimously affirmed, extending the deadline for enforcement
proceedings to 300 days. 480 F.2d 1159, 1165 (1973).

2, The First Cycle of Plans. 1In response to the Court
order, all” but 2 of the 10 states submitted plans in 1974 which
OCR promptly rubber-stamged. But when it became clear that the
plans were not desegregating the higher education systems, the
plaintiffs in Adams filed a motion for further relief 1in United
States Distr.ct Court seeking new and much improved desegregation
commitments from the states. In depositions taken thereafter, OCR
officials agreed that no real desegregation had been achieved
under the 1974 plans, which lacked “standards of clarity and
specificity,” and conceded “the need to obtain specific
commitments necessary for a workable higher education
desegregation plan" from each of the states. 430 F, Supp. 118,
120 (1977). In 1977 District Judge Pratt granted the motion for
further relief, finding that the plans of the states failed to
meet “important desegregation requirements and ... failed to
achieve significant progress toward higher education
desegregation” 1d. at 119, The Court directed OCR promptly to
notify the states that their existing plans ®are not adequate to
comply with Title VI of the 1964 Civil Rights Act.”1d. at 121.

At the hearing prior to its 1977 order, the District Court
had stated its intent to put OCR "under the compulsion of a Court
order to submit to the states certain specific requirements which
the states must respond to." The Order then directed OCR within 90
days to transmit to the states "final guidelines or criteria
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;

specifying the ingredients of an acceptable higher education

: desegregation plan” 430 F. Supp. at 121. Thereafter, the states
§ were required to submit revised plans in conformity with the
3 criteria within 60 days of their receipt, and HEW was directed to

accept or reject a new plan within 120 additional days. Id.

3. The Second Cycle of Plans. The 1977 Order precipitated
, a series of consultations and negotiations which led to HEW's
promulgation of the higher education desegregation Criteria in
July of 1977 (later slightly revised in 1978). In the published
Criteria HEW expressly recognized that the judicial mandate
directed it to prepare guidelines "which would identify for the
states the specific elements to be included in their revised
desegregation plans.” Those elements of the Criteria include
bringing black high school graduates into college at the same rate
as whites; black student enrollment goals at undergraduate,
graduate and professional levels in the formerly all white
institutions and in the system as a whole; the strengthening of
the formerly all black institutions to make them more attractive
to all students; goals to match black faculty and other employees
to the level of their availability; increasing the number of black
administrative and governance officials throughout the system; and
the elimination of unnecessary program duplication between
formerly white and formerly black institutions. Having
promulgated the Criteria in accordance with the District Court's
1977 order, the Office for Civil Rights then attempted to secure
from the states revised plans conforming with them. In 1978 OCR
accepted 5-year plans from Arkansas, Oklahoma, Georgia, Virginia,
Florida and the North C-rolina Community Colleges.

—'*."*Y“‘E"Ymv AERT

4. T <o Third Cycle of Plans. These plans were due to
expire at tne end of the 1982-83 academic year. When required
reports to the plaintiffs made manifest once again that the states
had generally failed to carry out their commitments, the
plaintiffs returned to Judge Pratt in 1982 for additional relief.
Once again Judge Pratt upheld plaintiffs' motion, finding that
each of the states “"has defaulted in major respects on its plan
commitments and on the desegregation requirements of the Criteria
and Title VI." Order dated March 24, 1983, p. 2. The Judge
further found that "each state has not achieved the principal
objectives in its plan because of the state's failure to implement
concrete and specific measures adequate to ensure that the
promised desegregation goals would be achieved b the end of the
five-year d2segregation period.” Id. Accordingly, Judge Pratt
directed the commencement of formal Title VI enforcement
proceedings no later than the fall of 1983 unless each state
submits bv Tune 30, 1983 "a plan containing concrete and specific
measures that reasonably ensure that all the goals of its 1978
desegregation plan will be met no later than the fall of 1985."
Id. at 3.
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Finally, to ensure "substantial progress toward the goals
of [the plans] during the 1983-84 academic year®, the Judge
directed OCR to evaluate the fall 1983 school data no later than
April 1, 1984, requiring the commencement of enforcement
proceedings by the fall of 1984 if the mandated progress was not
achieved. This expedited schedule contrasts sharply with OCR's
current protracted schedule for evaluation of the states'
performances. As we discuss below, precious iittle progress
occurred in the 1983-84 school year or in any of the years since
the Court's March 24, 1983 oOrder which gave the states
approximately three additional years to do the job they had
promised in 1978 to complete within five years.

OCR, however, refuses to make this evaluation of whether
the states have carried out their goals and commitments under
their 1978 plans as extended in 1983. More than one year has now
passed since OCR received the fall of 1985 student and facuvlty
data central to this decision. After holding these data and the
on-site institutional reports over all of this time, OCR has now
decided not to decide. Instead, it has issued "factual summaries®
to the states and to the public calling for comments within 60
days, without deciding whether the states have met their plan
commitments and whether the states are in compliance with Title
VI. These 1987 summaries are primarily drawn from information
supplied@ by the states themselves. What reason can there be for
this unprecedented 60-day comment period except to give OCR a
mechanism for further delay? Moreover, in addition to giving OCR
an excuse for additional delay, the "comment® device will provide
each of the states with a wholly unnecessary opportunity to submit
self-serving protestations which will attempt to rationalize their
continuing failure to carry out their commitments. After three
cycles of plans over 13 years--each time entailing formulation,
su.mission and negotiation of the plan, a period for
implementation and massive failure to achieve desegregation--it is
time for OCR to bite the bullet: find the states out of compliance
and commence formal enforcement proceedings against them.

We believe that the states have massively failed to meet
their plan commitments. While e have been waiting for OCR to
perform its duty under the judicial order and Title VI, we have
been conducting our own independent evaluation of the data and the
on-site reports for the six states covered by the above-described
portions of the March 24, 1973 Order. Although our conclusions
are only preliminary at this juncture, we believe our final
analysis will demonstrate that each of the states has once again
sharply defaulted on most of its plan commitments. OCR apparently
agrees, for its factual summaries for each of the states are
remarkable in their general failure even to address whether the
states have met their goals and commitments under the plans.
Instead, the focus of the summaries is primarily on the extent to
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which the states have carried out certain measures to achieve
those goals, regardless of whether the measures have achieved any

desegregation.

In our preliminary analysis, we have looked particularly
closely at one state, Georgia, which we now discuss as an example.
That review shows dramatically the state's major default on the
1978 plan goals to which the state solemnly committed itself. Our
review proceeds in the order of Georgia's Plan (which generally
tracks the Criteria).

B. Default by Georgia

1. Enhancement of Georgia's Traditionally Black Colleges --
Albany State College {ASC), Fort valley State College (PVSCJ), and
Savannah State College (SSC). Georgia pledged in 1978 to enhance
its traditionally black institutions (TBIs) by improving their
physica) facilities, academic programs and services offered to
student ;s and faculty. In 1984 OCR informed Georgia, as it had on
severa’ previous occasions, that it had "found significant and
recurring problems regarding the efforts to enhance the tradi-
tionally black institutions,” Letter of Findings (LOF), p. 1. Yet
as of the expiration of its Plan, Georgia has still failed to
carry out many of the imyrovements it promised at the TBIs.

For example, the state promised to seek up to $15 million
in special construction funding for the three traditionally black
schools between 1979 and 1984, and identified specific projects to
be completed. As of 1985 only about half the promised funds had
materialized. Four buildings were scheduled for renovation: one
has received minor improvements but funds are considered
unavailable for the complete renovation university officials say
18 needed; one is funded but still under design; and two have been
declared not in need of removation. Eight new buildings were to
be constructed: two are funded and under construction; two were
funded in 1985; and four are not even reported to be funded, let
alone built, see 1987 Summary, pp. 4-7.

In 1978 the state promised a total of 21 new enhancement
programs at the three TBIs. Eventually they, or substitutes, were
implemented, but most have fared poorly in both funding and
enrollment. Whereas they were to enroll at least 2100 students of
all races among them, the last enrollment count amounted to fewer
than 1000, of whom only 176 were non-black, 1987 Summary, p. A-3a.
The problems are attributad "partly to the lack of funds for
recruitment and scholarships,” 1987 Summary, p. 8. Moreover, one
institution, §SC, proposed abandoning all but one of the
enhancement programs that it did implement. In 1985, OCR called
this "especially disturbing when the low funding level of certain
of the Plan's enhancement programs over the years is considered,”
LOF, p. 2. Since then funding has increased little, 1if at all,
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and the programs apparently remain in limbo, see 1987 Summary, pp-
8 & A-3b.

Severzl additional examples:

O As part of the 1978 Plan, the Agricultural Exten-
sion Programs at FVSC and the University of
Georgia, a traditionally white institution, were to
be combined in one cooperative program as part of
the enhancement of FVSC; the two remain almost
completely separate, and the best OCR can find to
say is that steps have been taken to increase
coordinatior efforts, 1987 Summary, pPp. 12-13.

0 Georgia promised to enhance ASC's Nursing Program
to meet its accreditation requirement of a 75% pass
rate, with all steps necessary. The program became
fully accredited, but its status is now in jeopardy
because of a pass rate of only about 438, see 1987
Summary, p. 15. OCR gives no indication of the
steps, if any, taken to preserve accreditation.

o The state did not implement some promised s.eps to
strengthen "2+2" programs to enhance ASC and permit
transfers from a nearby twc-year TWI, and in 1985
no faculty from either institution participated in
an exchange program that is part of the enhancement
plan, see 1987 Summary, pp. 17-19.

2. College-Going_Rates. Throughout the period of Georgia's
plan, blacks have entcred college at only half the rate of whites
Oor worse although parity was the goal. The disparities have grown
worse, in recent years, with the black rate sinking to only 38% of
the white rate in the most recent year reported, 1985-86. While
blacks have become an increasing percentage of high school
graduates in Georgia, they have declined as a proportion of
overall underqraduate enrollment.

Despite the magnitude of this inequity the state has done
little to alter it. Only a few statewide measures were
undertaken; one was a brochure to be distributed among blacks
whose development was delayed so long that it was late even for
the 1985-86 recruiting, OCR Status Report (SR} 1985, p. 30. An
academic program inventory was "general in nature and not focused
to aid specifically in minority recruitment,” SR 1984, p. 39,

Primary responsibility has been relegated to the individual
institutions, but their reports are so deficient that in many
cases OCR has been unable to determine whether recruitment of
blacks has even been attempted, see, e.g., SR 1985, p. 28. The
agency now claims expansively that "[{e)ach institution 1mplemented

O 713-7630-87-2 .
ERIC ‘

PIA FuliText provided by ERIC




plans that included {specified] measures in 1983-84 and continues
them each year,®" 1987 Summary, p. 24, but OCR officials, by their
own account, would have no basis for such a statement. Moreover,
where information was available, OCR found that some institutions
have “significant deficiencies in implementing the plans® and in
most, "only some of the measures were attempted,™ SR 1985, p. 28.
Advertisements run pursuant to the plans “"made no reference or
special appeal to black students,®” SR 1984, p. 44.

OCR's latest document emphasizes the continuing revision of
institutional plans. What it does not mention is that the state
did not keep its agreement to submit the revisions to OCR for pre-
implementation review, nor that these revisions “"generally
include{d] fewer activities and contacts,® and did not provide
details, names of persons responsible, or funding data, SR 1985,
p. 29.

3. Black Enrollment at the Pour Year TWIs. Georgia
committed itself to increase black enrollment at the TWIs
substantially. The number and percentage of black students at
these institutions has increased since 1978, with particular
progress in the last two years. However, the state has still
achieved only ahbout 75 percent of its goals. The failures in
implementing measures described in section 2 above and 5 below
have undoubtedly contributed substantially to the shortfall.

4. Black Graduate and Professional School Enrollment.
Post-baccalaureate study appears to be the one area where Georgia
has come close to black/white parity. Although black rates of
entry to professional schools have fallen short of the goal, the
black rate of entry to graduate studies has consistently exceeded
the white rate. Overall black enrollment in graduate studies is
80 percent of the state's original goal and in professional
schools represents 95 percent of tne goal.

In this one area, the state appears to have mounted extra
and effective effort. It has identified all minority group
students with high grade point averages, supplied the names to
graduate schools and sent mrilings to the students. All graduate
school deans have compiled m terials distributed at all the four-
year institutions. Almost all of the latter have put “great
efforts® into seminars advising and informing minority group
students on graduate and professional opportunities. Pinally, and
significantly, the state has provided half a million dollars a
year for scholarships, 85 percent of which go to economically
disadvantaged minority group students.

In the professional schools black retention also appears
almost at parity with white retention. Nevertheless, there
appears to be a significant -- and unaddressed -- retention
problem in graduate studies. Whereas blacks have constituted 10
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to 12 percent of the entrants, they are only 8 to 9 percent of
total enrollment, and a lower percentage of advanced degrees
awarded -- 7 to 8 percent of the master's degrees, and 3 to §
pe-cent of the PhD's. 1In this area, the state has not kept all
its commitments. It had promised to provide disadvantaged
students opportunities to improve their skills in order to prepare
them better for post-baccalaureate study; however there is still
only one program in one school to accomplish this, SR 1984, pp.
41-42. OCR's 1987 summary fails to mention either the commitment
or the failure to take implementing measures.

5. Retention of Black Undergraduate Students. The one year
retention rate for black undergraduates in the higher education
system was no better in 1985-86 than it was in 1978-79 -- about 90
percent of the white retention rate. This annual disparity o.
about 10 percent cumulates into a muech larger inequality over four
years, as indicated by the diminut on in the proportion of blacks
during the undergraduate years. Through the life of Georgia's
plan blacks have usually formed about 19 percent of the first year
enrollment, 15 percent of total undergraduate enrollment, and only
10 percent of bachelor's degrees awarded.

The state has done little to bring blacks to parity in this
regard, Georgia‘'s "key method of counteracting high attrition
rates” is supposed to be its Developmental Studies Program (DSP)
at each institution, including counseling, study skills
instruction, remedial labs and other retention services, SR 1984,
P. 53. OCR found, however, that for nine of ten colleges with the
highest black attrition rates, the 1983-84 DSP budget declined
from the previous year's funding, SR 1984, p. 53. Again, severa
instic.* _ns with high black attrition rates in 1985 were to
receive smaller DSP budgets in 1986, compare 1987 Summary, p. Al0
with the state's 1985 Annual Progress Report (APR), p. 1IV-2.

A summer enrichment program that produced better test
scores and positive ratings from participants is limited to six
institutions, SR 1985, p. 36; 1987 Summary, p. 30. Minority
advising programs committed to in the 1983 amendments were to be
modified, but changes were not even shown to OCR and at least one
institution implemented changes in a manner "that would not be
consistent with the State‘'s commitment," SR 1985, pp. 36-37.

Moreover, the state has not kept all its commitments to
implement measures to increase mobility between junior and senior
institutions, e.g., SR 1985, pp. 32-33, and some institutions have
actually interfered with implementation, e.g., 1987 Summary, p.
26.

Finally, according to the state itself, black students are
much more likely to come from low income families, and "financial
concerns: are "the major reason that UGA students leave school, "
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"External PFactors Which Constrain Achievement of Desegregation
Goals in the University System of Georgia,” pp. 3-4, 12, 14, 15,
16. Financial aid is crucial to student retention. Yet blacks
are now relatively less likely to receive assistance than at the
beginning of the plan; in 1978 blacks constituted 36 percent of
aid recipients; in recent years they have been only about 3°
percent. During the last two years, the average dollar amount
received by black recipients has been less than that received by
white recipients.

6. Employment of Black Faculty and Administrators at TWIs.
None of GeorgEa's traditionally white four year institutions has
ever achieved its goals for either black faculty or black
administrators at any level, and for the most part they have not
even come close, see 1937 Summary, pp. Al8-A21. The most
prestigious institutions, the universities, are the farthest from
the goals, id. Junicr colleges succeeded in meeting their goals
for black administrators and faculty positions not requiring a
doctorate -- but only in the last two years, id.

The state seems to have implemented many of the state-level
measures, which were largely new in 1983, see SR 1985, pp. 46-47;
1987 Summary, pp. 49-51. This burst of activity has apparently
brought results, since the number of full time black faculty
members hired in the last two years reported was Significantly
higher than in previous years and above the officially determined
level of availability, see our Attachment, p. A-8. Implementation
was not complete, however. For example, an annual "recruitment
mission” is supposed to visit universities producing significant
numbers of black doctoral graduates, but the first such mission,
in 1984, visited only two institutions and the second only three,
SR 1985, p. 47; 1987 Summary, p. 50.

Moreover, implementation and reporting of individual
institutional measures have been very weak. There were no
institutional level reports before 1984, and in 1985 OCR stated
that the new reports "did not adequately supply” information on
the extent of implementation, and even concluded that its review
of certain evaiuations "raised many questions about the accuracy
of the reports” and "about the commitment of certain institutions
to bring about the stated objectives” of the plans reviewed, SR
1985, pp. 44-46. OCR's latest document is silent about thess
deficiencies.

7. Non-academic Employment of Blacks at TWIs. In most
categories of non-academic employment in  Georgia's higher
education system, circumstances have improved little for blacks,
who remain overwhelmingly concentrated in service/maintenance jobs
and poorly represented in professional, secretarial, technical,
and skilled crafts positions. Indeed, in professional, in
technical/paraprofessional and in skilled crafts positions, the
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percentage of blacks in the higher education system statewide is
lower now than it was in 1978-79.

8. Representation of Blacks on the Board__of Regents.
Although blacks constitute over S percent of Georgia's
population, during most years of the state's plan only two of 15
members of the Board of Regents werz black. That number was

increased, but only recently, and only to three.

* * * * *

On the basis of these many deficiencies in Georgia's
performance, we conclude that the state is in serious default on
its plan and Title VI, both in its wholesale failure to reach most
of its goals, and in its rerusal to carry out many of the measures
promised in the plan. The success realized in limited areas, such
as black graduate student enrollment and black faculty hiring in
the last two or three years, shows that when the state does make a
real effort, it can reach its goals. But it has fallen far short
of making that real effort.

OCR's latest summary of the state's performance,
unfortunately, suggests that rather than carrying out its
enforcement responsibilities, the agency intends to disregard
Georgia's continuing Title VI violations altogether. Praising the
state's performance effusively, OCR largely omits mention of
measures not implemented. But part from its refusal to recognize
the state's wide-ranging default on promised measures, OCR wholly
abdicates its responsibility when it -- ostrich like -- ignores
and fails to act upon the state's failure to achieve meaningful
desegregation,

C. The Backdating Scandal.

In what is perhaps the most dramatic confession of OCR
misconduct in the 17 year history of the Adams litigation, the
Department has now admitted that employees in a majority of OCR's
10 regions across the country have been backdating documents,
thereby covering up the extent of OCR's noncompliance with
timeframes ordered by Judge Pratt. Under the Court's Orders, OCR
is required to process complaints of discrimination and conduct
compliance reviews according to a series of timeframes. Upon
receiving a typical complaint, for example, OCR must acknowledge
its receipt within 15 days, must issue a letter of finding within
90 days of receipt of the complaint, must attempt to secure
corrective action where discrimination is found within another 90
days, and must commence enforcement proceedings within 30 days if
compliance cannot be secured voluntarily. Similar time deadlines
apply to compliance reviews. Moreover, the District Court's order
directs OCR to report to the plaintiffs every six months the
extent of its compliance with these time rules.
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with respect to the processing of complaints, the most
recent reports to plaintiffs have shown an extraordinarily high
rate of compliance by, for example, OCR's Region I in Boston with
respect to its acknowledgement of receiving complaints and the
issuance of letters of findings: 194 out of 194 of the complaints
received during FY 1985 and 1986 were allegedly acknowledged on
time and 160 of 163 letters of findings were timely iasued. Now
it has been admitted that these figures are a fraud on plaintiffs
and the Court. When the Inspector General's Office of the
Departmernt of Education recently looked at 35 files of OCR's
Boston office, it found that 23 of them reflected backdating of
the letters of acknowledgement and findings in an obvious effort
to report compliance with Judge Pratt's Order which did not in
fact occur. Similar findings of what OCR prefers to call
»discrepancies® have been found in the majority of regions across
the country (December 5, 1986 memo from Edward A. Stutman to
Alicia Coro attached to March 13, 1987 Report to Court, p. 3):

Region 1V 14 of 32 cases examined
Region VI 18 of 26 cases

Region VII 17 of 36 cases

Region IX 7 of 20 cases

Region X 7 of 20 cases

Region VIII "due date was 1incorrectly

regarded as met in series
of 10 cases”

Thus far from being an isolated problem region, it is clear
that Boston's falsifying of reports on timeframe cowmpliance is
representative of such agency misconduct across the nation.

Nor does the backdating appear to be a new problem. OCR
employees admitted to the Inspector General's investigator that
the practice has been common kr.owledge and has been prevalent in
the Boston Region for approximately two to three years.

A particularly pernicious aspect of the agency's effort to
cover up its failure to meet the court-ordered time rules has
taken the form of inducing complainants to withdraw their
complaints in protracted investigations violative of the time
deadlines. For example, one OCR employcz told the Inspector
General representative that where a proposed adverse finding was
under review in a 1985 case, the then Director of Boston's
Elementary and Secondary Education directed her "to contact the
complainant and attempt to persuade the complainant to withdraw
the complaint so that the June 30, 1985 deadline would not be
missed.”

Still another part of the problem has taken the form of
abuse of Judge Pratt's "tolling" provision which allows OCR to
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toll the timeframes due to circumstances beyond the agency's
control such as the unavailability of a material witness. As the
Acting Regional Dpirector of the Boston Region wrote to OCR
Director Alicia Coro on July 16, 1985, cases "which no longer are
eligible to remain tolled are not removed promptly when
justification ceases” (p. 6).

To understand the gseriousness of the backdating, the
misreporting of when enforcement steps have been taken and the
cover up of OCR's noncompliance with the Court-ordered timeframes,
it is necessary to sketch briefly their evolution. For the
t.meframes were mandated by the Court to remedy the principal OCR
practice challenged in Adams--prolonged delays at~ every step of
the enforcement process such that "justice delayed* had become
"justice denied."

In its first Adams Order, the District Court in 1973
impcsed deadlines on OCR's dispusition of long pending Title VI
complaints and compliance reviews. Rejecting OCR's attempted
"absolute discretion” excuse for its long delays and inaction,
Judge Pratt and the Court of Appeals held that the discretion of
OCR is 1limited and that enforcement deadlines in identified
pending cases were required to prevent the violation of
plaintiffs' rights. Soon after these 1973 rulings, plaintiffs
learneu that OCR was continuing its practice of extensive delays
at both the investigative and negotiating phases of Title VI
enforcement. The District Court then concluded in 1975 that a
second decree was necessary, imposing time limits not merely on
the disposition of pending OCR cases but also on agency processing
of future Title VI race discrimination matters. These timeframes
set forth in paragraph F of the 1975 Supplemental Order were the
precursors of the time rules applicable to OCR today.

In 1976 OCR argued in a motion for modificatior that it
could not simultaneously comply with its obligations under the
1974 order with respect to race discrimination and meet its other
enforcement obligations. Following negotiations among the
parties, OCR agreed to similar timeframes that were then
incorporated in an Order of the Court in 1976. This Order also
added important elements of flexibili*y to facilitate OCR's
compliance with the time rules which permitted OCR to except a
certain percentage of cases from the deadiines because ot
excessive workload or complexity.

Nevertheless within another year it had become clear that
OCR was defaulting on the Court Order in major respects: a backlog
of hundreds of unresolved complaints had accumulated along with
wide-ranging wviolations of the timeframe requirements. Further
judicial proceedings followed, after which the parties carried on
extensive negotiations culminating ain a 1977 Consent Decree in
which OCR agreed to apply the timeframes to all cases relating to
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discrimination based on race, sex, national origin and handicap at
all levels of schools. Once again OCR was given the flexibility
to except a certain percentage of cases from the time
requiremen.s.

OCR's initial efforts to comply with the 1977 Consent
Decree met with considerable success. This progress did not last,
however, and by 1980 OCR regressed again to massive delays. Thus
in November 1980 as many as B8 percent of the agency's 225
compliance reviews were, in OCR's words, "behind schedule.®
Similarly, with respect to complaint proressing during the period
October 1980-April 1981, letters of findings were not issued on
time in more than 60 percent of the complaints. Based on such
data, plaintiffs returned to Judge Pratt and moved for contempt
relief. After a three day hea..ng and extensive briefing during
which OCR called for a "re-examination of the whole time frames
approach, its .ork»hility and productiveness® (UCR's Pre-Hearing
3 Memorandum at 2), Jdge Pratt adhered to his view concerning the
continuing necl fo mandatory timeframes:

I am satisfied that overall time frames are
A required, maybe not the precise ones we've got now.
23 But the importance of the timeframes, not only in
L ! getting the work done, I think is due to the fact
that it will impress upon the people who observe
those timeframes that after all we've got, first of
“ all, a Constitution; we've got certain acts of
Congress, and we've got to pay attention to those
. things (Joint Appendix, Adams v. Bell, D.C. Cir.

' Nos. 83-1590, 83-1516 p. 433).

Accordingly, when Judge Pratt issued his March 11, 1983 Order
currently applicable to OCR, he reimposed the time rules of the
earlier orders, but made appropriate modifications to render them
more effective. Thus while retaining the basic "90 day-90 day-30
day" time rules for complaints and compliance reviews, the Judge
permitted longer deadlines for complex cases and those requiring
policy development and allowed tolling of the timeframes for
witness unavailability and other circumstances beyond OCR's
contre. .

As this review of the history of the Adams litigation
demonstrates, undue delays and inaction have characterized OCR's
conduct over many years, requ ing the federal court continually
to mandate strict time deadlines as the necessary remedy to
protect p.aintiffs' statutory rights. In masking its violation of
these time rules by the backdating of documents, OCR both defies
the Court directives and violates the right of victims of
discrimination to timely civil rights enforcement.

LRIC
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We urge this Subcommittee to ‘exercise 1its oversight
responsibility over OCR by scrutinizing all aspects of this
backdating scandal. More specifically, we respectfully urge you
to ascertain the origins and causes of this misconduct, the extent
to which it has infected the agency's operations, the steps which
OCR is taking to discipline jits offenders and the corrective
measures being adopted by the agency to prevent jts reoccurrence.

I thank you for the opportunity to appear before you this
morning and welcome any questions which you may have.
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GEORGIA: ACHIEVEMENT OF DESEGREGATION GOALS
Percent of goals achieved

Goals 78-79 83-84 84-85 85-86

Parity in B/W college going rates 51.0% 46.0% 43.5% 38.4%
Number of black HS grads entering

TWIs 49.5 57.5 52.9
Total black enrollment at TWIs 90.9 71.9 73.6 74.7
Parity of B/W rates of entry to

graduate studies 157.8 120.5 101.0 107.5
Parity of B/W rates of entry to

professional schools 59.1 53.8 84.5 68.8
Black FT faculty hiring »t TWIs 64.0 95.5 147.2 110.7
Black FT master's faculty at TWIs 38.3 88.5 54.7 63.2
Black FT doctoral faculty at TWIs 27.5 72.1 60.0 58.3
Black members of gove -ing boards 52.5 49.7 74.6 ?

WE I w - ~ -

Georgia: Achievement of Desegregation Goals

Where the goal is parity, the percentage represents the black rate
as a percentage of the white rate. Otherwise the goals are

a fixed number or percentage, and the percentage given represents
the numlLer or percentage actually attained as a percentage of that
projec:ed as a goal.

1. Parity in black and white college-going rates: The college-
going rate is the number of students entering any of Georgia's
public institutions of higher education for the first time in the
fall of the year, divided by the number of high school graduates
the preceding spring. Table 2a.

2. Black entry to TWIs: percentage of black high school graduates
entering TWIs for the first time. Table 3a.

3. Black enrollment at TWIs: the percentage of blacks actually
enrolled at all levels of the four year TWIs, as a percentage of
total enrollment. Table 3b.

4. Parity of black and white rates of entry to graduate studies:
The rate of entry 1s the number of in state students enrolling in
graduate studies for the first time (both full and part time),
divided by the number of i1n state recipients of bachelor's degrees.
Table 4a.




S. Parity of black and white rates of entry to professional
schools: The rate of entry is the number of in state students
enrolling in professional schools for the first time (both full and
pert time), divided by the number of in state recipients of
bacnelor's degrees. Table 4a.

6. Black full time faculty hiring at TWIs: Blacks hired for
faculty in the preceding academic year; thus §3-84 column here
refers to blacks hired in the 1982-83 school yezar. Table 7c.

Y

7. Black master's faculty at TWIs. Pull time. Table 7b.
8. Black doctoral faculty at TWIs. Full time. Table 7a.

9. Black membership on Georgia's Board of Regents (appointed by
the Governor). Table Ba.
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GEORGIA SYSTEM:

Goal: Parity

Fall

1978
1979
1980
1981
1982
1983
1984
1985

Sources:

B

DBS Trends, p. 12.
DBS 6000, p. 6.
10,000 & 11,000 series data, Bl.
Elementary & Secondary Schools
Survey.

OCR:

Table 2a

40

BLACK VS. WHITE COLLEGE GOING RATES

rate W rate disparity disparity

17.5
17.2
18.0
18.8
18.5
17.4
18.3
16.9

34.3
35.3
34.0
37.6
38.8
37.9
42.0
44.0

§ points 1Index of
16.8 51.08
18.1 48.7%
16.0 53.0%
18.8 49.9%
20.3 47.6%
20.5 46.0%
23.7 43.5%
27.1 36.4%
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Table 3a
GEORGIA TWIs: FIRST YEAR BLACK ENROLLMENT

Goal: increase to 3118 in 1982

4 ¢ black § black % goal
Fall entrants entrants Goal reached

. 1978 1,355 12.9%
1979 1,467 12.8%
1980 1,477 13.1s

p 1981 1,720 13.2%

= 1982 1,609 12.6% 3,118 51.6%
1983 1,544 12.6% 3,118 49.5%
1984 1,794 14.5% 3,118 57.5%
1985 1,650 12.7% 3,118 52.9%

Sources: DBS Trends, p. 13.
DBS 6000, p. 33.
10,000 & 11,000 series data, Bl.
SR 1984, p. 39.
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Table 3b
GEORGIA TWIs: PERCENT TOTAL BLACK ENROLLMENT -- ALL LEVELS

- Number Number § goal Percent Percant § goal

Pall blacks goal reached blacks goal reached
1978 9,907 10,896 90.9% 10.1% 11.6 87.1%
1979 9,388 12,154 77.2% 9.6% 12.1 79.2%
1980 10,266 13,222 77.6% 10.5% 13.0 81.2%
1981 10,549 14,465 72.9% 10.8% 13.9 77.9%
b 1982 10,935 15,513 70.5% 10.3% 14.6 70.6%
’ 1983 11,152 15,513 71.9% 10.4% 14.6 71.1%
1984 11,421 15,513 73.6% 10.7% 14.6 73.0%
1985 11,587 15,513 71.7% 10.6% 14.6 72.7%

Sources: FR 1987, pp. A-l4a, A-15.
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Table 7a

GEORGIA TWIs: BIACK FULL TIME
DOCTORAL FACULTY

Actual Percent
Fall Number percent of goal

1978 .98 27.5%
1979 1.41 39.7%
1980 1.72 48.5%
1981 1.58 44.5%
1982 1.79 50.4%
1983 2.56 72.1%
1984 2.28 60.0%
1985 2.45 58.3%

Sources: DBS Trends, p. 72.
DBS 6000, p. 68.
FR 1987, p. A-20.
10,000 & 11,000 series data, EEO-6
supp.
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Fall

1978
1979
1980
1981
1982
1983
1984
1985

Sources:

GEORGIA TWIs:

Number

69
67
73
68
53
65
74
82

“

Table 7b

Percent

4.14
4.20
4.72
4.49
3.72
3.92
4.61
5.25

DBS Trends, p.72.
DBS 6000, p. 68.
FR 1987, p. A2l.
». 25.

SR 1983,

BLACK FIILL TIME
MASTER'S LEVEL FACULTY

$ of goal
Goal achieved

10.82 38.3%
?
?
7.63 58.8%
7.55 49.3%
7.67 88.5%
8.43 54.7%
7.29 63.2%
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Table 7c

GEORGIA TWIS: HIRING OF FULL TIME BLACK PACULTY

Year Number Percent Goal* § ach'd
{ 1978-79 25 3.97 6.2 64.0%
1979-80 33 5.01
1 1980-81 32 5.68
1981-82 18 3.40 4.9 69.4%
1982-83 9 1.89 4.8 39.4%
1983-84 20 4.58 4.8 95.5%
1984-85 41 7.65 5.2 147.2%
1985-86 39 5.65 5.1 110.7%

Sources: DBS Trends, p. 116.
DBS 6000, p. 102, 1
FR 1987, p. A22. 4

“*Goal constructed on basis of ratio of doctor
vs, masters faculty applied to their respecti ..
percentage goals

L ERIC 50 ]
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Table 8a

GEORGIA SYSTEM: BLACK MEMBERSHIP ON
THE BOARD OF REGENTS

Percent Goal & ach'd
1978-79 14.29 27.21 52.5%
1979-80 14.29 27.21 52.5%
1980-81 14.29 26.82 53.3% 3
1981-82 13.33 26.82 49.7%
1982-83 13.33 26.82 49.7%
1983-84 13.33 26.82 45.7%
1984-85 20.00 26.82 74.6%
1985-86 ? 26.82 ?

Sources: DBS Trends, p. 146.
DBS 6000, p. 116.
SR 1985, p. 49.
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Table 4a

GEORGIA SYSTEM: FIRST TIME ENROLLMENT OF BLACK
IN STATE STUDENTS IN GRADUATE AND PROPESSIONAL STUDIES

Goal: Parity between B/W entry rates

No. B No. W
in-st No. B B ent in-st No. W W ent Index of
Fall bachs entrs rate bachs entrs rate disparity

Graduate studies

1978 1,091 48.7% 30.8%
1979 1,285
1980 1,130
1981 1,064
1982 1,261
1983 1,191 386 32.3% 9,971 26.9%
1984 1,259 303 24.1% 10,048 23.8%
1985 1,264 291 23.0% 10,807 21.4%

Professional schools

1978 1,091 29

1979 1,285

1980 1,130

1981 1,064

1982 1,261

1983 1,191 36 3.08 9,971
1984 1,259 52 4.1% 10,048
1985 1,264 42 3.3% 10,807

Source: FR 1987, p. Alé

1
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GEORGIA: SUMMARY STATISTICS -- STATEWIDE

Blacks as a percentage of ...

78-79 83-84 84-85 85-86

1 State population (1976, 1980) 27.2% 26.8% 26.8% 26.8%
2 Public school enrollment (1980) 33.5 33.5 33.5 33.5
3 High school graduates (B/W,in-state) 31.9 32.5 35.9 35.9
4 Entering freshmen (B/W,in-state) 19.7 18.1 19.6 17.7
5 Undergraduate enrollment

Full time 17.6 16.9 16.5

Total 15.2 14.8 14.9 14.7
6 Bachelor's degrees awarded 9.9 10.4 ? ?
7 Grad sch entrants (in-state) 15.2 12.2 11.0 10.7
8 Graduate enrollment 10.9 7.7 8.8 8.4
9 Master's degrees awarded 9.8 10.2 ? ?
10 Doctorates awarded 4.8 3.8 ? ?
11 Prof'l sch entrants (in-state) 6.2 5.9 9.2 7.2
12 Professional school enrollment 3.9 5.3 5.6 5.4
13 Professional degrees awarded 4.0 5.6 ? ?
14 Pull time faculty new hires 11.5 7.6 12.8 7.2
15 Full time faculty employment

Faculty PhD 3.5 4.7 4.6 4.4

Faculty Master's 12.2 13.6 12.5 11.7
16 Non academic employment

Professional 11.0 10.6 8.0 9.6

Secretarial/clerical 17.1 10.9 19.2 20.9

Technical/paraprofessional 22.0  23.0 22.6 22.1

Skilled crafts 1y.,7 20.6 1c.4 18.5

Service/maintenance 7¢.6 65.9 65.8 66.7

Georgia: Summary Statistics -- Statewide

This table includes all institutions in Georgia's system of higher
education -- junior colleges, TWIs and TBIs. linless otherwise
specified below, all percentages are based on blacks, including
out of state blacks, as a percentage of a total including all
races. Except for State population, Hispanics are counted
separately from Blacks, Whites, etc.

1. state population, 1976 and 1980 only, Hispanics not counted
separately. Table 8a.

2. Public school enrollment, 1980 only. NCES, Digest of
Education Statistics 1983-84, p. 4l.
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v 3. High school graduates, including only wit*- +-state blacks and
' whites. Table 2b.

4. Entering freshmen, inciuding only within-state blacks and
- whites. Table 2b.

S. Undergraduate enrolluent, Tabie 2c.
6. Bachelor's degrees awarded. Table Sc.

7. Graduate school entrants, including in-state students only.
Table 4b.

8. Graduate enrollment. Table 4c.
9410, Master's degrees and doctorates awarded. Table Sc.

11. Professional school entrants, including in-state students
only. Table 4b.

12. Professional school enrollment. Table 4c.

13. Professional degrees awarded. Table 5c.

14. Faculty new hires: Full time and part time. Table 7e.
15. Full time facultv employment. Table 7d.

16. Non-academic employment: Full time and part time. Table 7f.
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GEORGIA: SUMMARY STATISTICS -- FOUR YEAR TW's

Blacks as a percentage of ...

(W SN

16

State population (1976, 1980)
Public school enrollment 1980

High school graduates (B/W,in-state)

Entering freshmen (B,4.,in-state)

Undergraduate enrollment
Full time
Total

Bachelor's degrees awarded

Grad sch entrants (in-state)
Graduate enrollment
Master's degrees awarded
Doctorates awarded

Prof'l scl. entrants (in-state)
Professional school enrollment
Professional degrees awarded

Full time faculty new hires
Full time faculty employment
Faculty PhD
Faculty Master's

Non acadei.ic employment
Profe.sional
Secretarial/clerical
Technical/paravp'ofessional
Skilled crafts
Service/maintenance

-~ FOUR YEAR TBlIs

Whites as a percent:zye of ...

17
18
19

20
21

22

Stat> population 1980
Public scheol enrollment 1980

High school graduates (B/W,in-state) 68.1

Entering freshmen (B/wW)
lindergraduate enrollment
Full-time
Total
Bachelor's degrees awarded

A-13

b

78-79  83-84  B4-85 B5-86
" 2% 26.8% 26.8% 26.8%
33.5 33.5 33.5 33.5
31.9 32.5 35.9 35.9
12.9  12.6 14.5 12.7
10.2 i0.7 11.2 11.3
10.3 11.1 11.5 11.7
5.8 8.C ? ?
14.8 10.9 9.5 8.7
10.3 6.9 6.8 6.6
9.0 8.9 ? ?
4.8 3.8 ? ?
6.2 5.0 9.2 7.2
3.9 5.3 5.6 5.4
4.0 5.6 ? ?
4.0 4.6 7.7 5.7
1.0 2.6 2.3 2.5
4.1 3% 4.6 5.3
6.4 7.8 a. 9.3
15.1 17.4 18 19.7
28.7 24.0 27 23.8
15.5 17.1 . .1  23.4
70.6 67.2 67.3 68.7
72.3%  72.3% 72.3% 72.3%
65.7 65.7 65.7 65.7
67.5 64.1 64.1
2.8 3.5 3.6 2.8
3.4 4.4 4.5 2.6
5.7 10.5 10.6 8.7
2.9 12.5 ? ?
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Georgia: Summary Statistics ~- Four Year TWIs and TBIs

This table includes only traditionally white or traditionally
black four year institutions in Georgia's system of higher
education. Unless otherwise specified below, all percentages
are based on blacks or whites, including those from out of
state, as a percentage of a total including all races. Except
for state population, Hispanics are counted separately from
Whites, Blacks, etc.

Blacks at TWIs

1. state population, 1976 and 1980 only, Hispanics not counted
separately. Table 8a.

2, Public school enrollment, 1980 only. NCES, Digest of
Education Statistics 1983-84, p. 41.

3. High school graduates, incluéing only within-state blacks and
whites. Table 2b.

4. Entering freshmen, incluc¢ing only within-state blacks and
whites. Table 3a.

5. Undergraduate enrollment. Table 3c.
6. Bachelor' degrees awarded. Table 5d.

7. Graduate school entrants, including in-state students only.
Table 4d.

8. Graduate enrollment. Table 4e.
9410, Master's degrees and doctorates awarded. Table 54.

11. Professional school entrants, including in-state students
only. Table 44d.

12. pProfessional school enrollment. Table 4e.

13. Professional degrees awarded. Table 5d.

14. Faculty new hires: Full time and part time. Table 7c.
15. Full time faculty employment. Tables 7a, 7b.

16. Non-academic employment: Full time and part time. Table 7qg.
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Whites at TBIs

17. state population, 1980 only, Hispanics not counted separately.
U.8. Bureau of the Census, County and City Data Book 1983, p. 2.

18. Public school enrollment, 1980 only. NCES, Digest of
Education Statistics 1983-84, p. 41.

19. High school graduates, including only within-state b_acks an?
whites. Table 2b.

20. Entering freshmen, including only within-state blz.ks and
whites. Table la.

21. Undergraduate enrollment. Table 1lb.

22. Bachelor's degrees awarded. Tabl< 1lc.
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Mr. Wess. Ms. Greenberger.

STATEMENT OF MARCIA D. GREENBERGER, MANAGING
ATTORNEY, NATIONAL WOMEN’S LAW CENTER

Ms. GreEnsErGRR. Thank you, Mr. Chairman. I am Marcia
Greenberger with the National Women’s Law Center. I am counsel
to the title IX plaintiffs in the Adams v. Bennett case, and the

laintiffs in the Women's Equity Action League v. Bennett case.
Botb of those cases have the same timeframes which apply to
them. I am pleased to have the opportunity to testify today, and
gth me is Carol Beier, also with the National Wcmen’s Law
nter.

I appreciate the fact that my full statement will be made a part
of the record, and therefore, I will just summarize the written
statement.

The Adams case filed in 1970, which has been discussed, and the
WEAL case filed in 1974 have a long and comnlex procedural histo-
ry, but their substance is relatively simple.

Their plaintiffs have always been and remain unwilling to accept
what has often been OCR’s shodg{ enforcement of the right to non-
discriminatory federally funded education for minorities, for
women, and for the disabled.

From the first, court-ordered timeframes have been critical tools
to secure enforcement of these basic civil rights laws. By having to
adhere to timeframes, OCR had to get its house in order. It had to
devise a system for locating and tracking complaints and compli-
ance reviews. It had to end its practice of simply dropping com-

plaints and compliance reviews midstream, and it to review
and submit reports to the plaintiffs and the court as to how each
region was performing

OCR, for the last several years, has been fighting this court order
in court. Now the timeframe and the tolling provisions face a new
menace—deceit. As has been described, in two Office for Civil
Rights reports filed recently with the court and in the third report
developed by the Department’s inspector general, investigators now
have found serious misrepresentation of OCR’s compliance with the
court-ordered timeframes.

This misrepresentation involves backdating of acknowledgments,
of receipt of complaints, and of letters of findings. It also involves
the misuse of provisions under which the timeframes could be
tolled where specific circumstances were in effect.

In addition, according to the inspector general’s report which
covered only region I, civil rights enforcement personnel have
urged complainants to drop their actions rather own up to

’s Adams due dates, and as we in fact had testified in this sub-
committee’s important hearings on the Office for Civil Rights last
year, we had heard of similar tactics in other regions where com-
plainants had been urged by Office for Civil Rights personnel to
drop their complaints. |

In the written remarks, starting on page 6, we have summarized
some of the particular problems that were found, first with the in-
spector general’s report, as I said, which dealt only with region I,
and also with the Office for Civil Rights reports dealing with the

N8,
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other regions that were filed with the court, and with us ac counsel
for the title IX plaintiffs in the Adams and WEAL cases.

Mr. Lichtman summarized some of those important statistics,
and I wanted to just highlight a few additional facts. .

For example, according to the inspector general’s reports, based
on interviews with current and former employees of region I, one
legal technician said she was told on occasien by thc former direc-
tor of the elemen and secondary education division or by a
branch chief to backdate letters of findings. She said that backdat-
ing was common knowledge and had been prevalent in the Office
for Civil Rights for 2 or 3 years.

Employees said that the{ raised the igsue of backdating with che
former regional director who reportedly agreed that the backdating
was improper, but did nothing to stop it. One attorney said that 50
percent of the acknowledgments and letters of ﬁmﬁngs she saw
were backdated.

In the Office for Civil Rights’ second report to the court dealing
with this issue, other important problems were highlighted. For ex-
ample, the Office for Civil Rights concluded that in region IV, 14 of
32 cases had letter of findings discrepancies. In region VI, 18 of 26;
in region VII, 17 of 36; in region 9, 7 of 2% and in region X, 7 of 20.

With respect to tolling, specific and I  od circumstances under
which the timeframes were allowed to L put on hold, the Office
for Civil Rights reported that several regions allowed tolls to con-
tinue far past the points at which they should have been terminat-
ed. This problem was especially severe in regions IV, VI, and IX.
Let me explain that the toiling provisions were in place, for exam-
ple, when there was a summer recess. There was a recognition that
because we were dealing with education complaints and compliance
reviews, the investigations could be difficult to pursue during the
summer, so if that was the case, the timeframes could be tolled
during that period.

Another set of circumstances where tolling was allowed was
where access to information was being blocked by the school in
question.

Dealing with these tolling provisions, the Office for Civil Rights
descri problems thai were especially severe in regions IV, VI,
and IX. For example, in region IX, the investigative team reviewed
54 cases for compliance for the tolling requirements of the order.
Ten cases had been tolled twice and five tolled three times.
Twenty-one cases contained no documents explaining the tolling or
seeking supervisory approval for it. One case which was tolled
twice apparently was put on hold because a witness was on vaca-
tion during August 1984 and July 1983. Each instance of tolling,
however, lasted 10 months.

A large number of cases were tolled because of the recipient’s
summer or winter recess, but the tolls often continued well beyond
the normal period for such recesses.

The Office for Civil Rights, unlike the inspector general, did not
conduct interviews with employees of the various regions. Investi-
gators reviewed files and ellowed only the regional directors to re-
sporlléi. Although some discrepancies cculd be explained, many
could not.
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Mr. Wrss. Your 10 minutes has elapsed. If you would like to
conclude, we would appreciate it.

Ms. GREENBERGER. Thank you. The final point that I wanted to
make with respect to these reporting problems is that they have to
be reviewed in the context of the Office for Civil Rights and their
general enforcement posture. We have heard very compelling prob-
lems with respect to higher education and title VI. Even those
problems, however, are not the extent of the problems with respect
to enforcement in the Office for Civil Rights.

Backdating and improper tolling have arisen in the context of
headqusarters’ hostility to the very civil rights statute that it is
charged with enforcing. The Department of Education sought to de-
stroy title IX and with it title VI, 504, and the Age Discrimination
Act through the twisted and narrow interpretation it urged upon
the Supreme Court in Grove City College v. Bell. 1t allowed the re-
gions latitude to interpret that case as they chose, issuing no uni-
form written policy guidance, a practice which I find parallel in
many respects to the backdating problem, and they were only issu-
ing written policy after forced to do so in the context of litigation.

They have urged negotiated settlements, forgoing the discipline
of formal letters of finding spelling out discrimination to be reme-
died. The Office for Civil Rights has not collected key enforcement
reports in the regions. In short, the Office for Civil Rights has fos-
tered a lack of respect for its obligations which in turn has encour-
aged false reporting on the part of the regions. We fear the extent
of the damage has yet to be uncovered.

Therefore, in conclusion, we are urging the subcommittee to con-
tinue its impc ;ant work and assure a more complete and inde-
pendent investigation not only of the evidence of backdating and
improper tolling, but also of efforts to discourage complainant per-
severance perhaps motivated by an attempt to avoid missing court
due dates, but also perhaps motivated by an attempt to simply
avoid enforcement of the laws.

We also hope the subcommittee will look carefully at current
policies and procedures to make suie that they are adequate. In
light of the serious enforcement problems that exist: recordkeeping;
the failure of policy guidance from headquarters to regional offices;
the due process protections actually afforded to complainants
should be reviewed, and the manner in which pressure is exerted
to find compliance rather than noncompliance should be examined.

A full study of the Office for Civil Rights is long overdue and
fully warranted. Persons who face education discrimination at the
hands of federally funded institutions are not receiving the protec-
tion they deserve. Help from Congress is sorely needed.

Thank you.

(The prepared statement of Ms. Greenberger follows:]
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Mr. Chairman and members of the Human Resources and
Intergovernmental Relations Subcommittee, I am Marcia
Greenberger, managing attorney of the National Women's Law Center
and counsel to the Title IX plaintiffs in Adams v. Bennett and

the plaintiffs in Women's Equity Action League v. Bennett. I am

pleased to have the opportunity to testify today. wWith me is
Carol Beier, also an attorney with the National Women's Law
Center.

This hearing represents the most recent chapter in the
extraordinarily lengthy saga of the fight for educational equity
in this country. The National Women's Law Center has been a
participant in that fight for its last 15 years -- not only
through Adams and WEAL but in a number of other Title IX cases,
including Bennett v. West Texas State University, 799 F.2d4 155

(5th Cir. 1986); Haffer v. Temple University, 688 F.2d 14 {34

Cir. 1982); National Collegiate Athietic Association v. Califano,

622 F.2d 1382 (10th Cir. 1980); and American Association of

University women v. Bennett, C.A. No. 84-1881 (D.D.C. 1984). We

have seen firsthand how important strong governmental action is
to secure sex equity in education.

The Adams case, filed in 1970, and the WEAL case, filed in

1974, have a long and complex procedural history. But their
substance is relatively simple. Their plaintiffs have always
been and remain unwilling to accept what has often been OCR'S
shoddy enforcement of the right to nondiscriminatory federally-

funded education -- for minorities, for women, for the disabled.
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- WEAL began with a demand that the Department of Health,
Education, and welfare begin to enforce Title IX, which, although
enacted more than two years earlier, had not even seen the
promulgation of implementing regulations. Title IX complainants
were being put on indefinite hold or, worse, turned away, because
of the total lack of enforcement guidelines. The Office for
Civil Rights -- again, two full years after the passage f the
statute -- had no idea how many complaints had been filed
throughout the country. 1Its compliance review efforts, to the
extent any had been made at all, were in shambles. Recordkeeping
was virtually nonexistent -- a painfully accurate indicator of
the lack of seriousness with which the Department took its
obligztion to enforce the law. It was a pattern already firmly
established at HEW through its long-standing nonenforcement of
Executive Order 11246 as it applied to educational institutions.
There too complaints languished; compliance reviews remained
unresolved; files were lost; and enforcement was so minimal as to
be imperceptibie. Unfortunately, promulgation of the Title IX
regulations did not bring any real improvement. Serious delays
in the processing of complaints and compliance reviews remained
common. In 1976, the Court ordered that OCR adhere to specific
time frames for the handling of Title VI and Title IX complaints
and compliance reviews. It also required certain due process
protections for complainants, whose rights had been trampled upon

in the past.
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From the first, these time frames were critical tools to
secure enforcement of these basic civil rights laws. By having
to adhere to time frames, OCR had to get its house in order. It
had to devise a system for locating and tracking complaints and
compliancy reviews. It had to end its practice of simply
dropping work on compiaints and compliance reviews midstream.
And it had to review, through reports to plaintiffs and the
Court, how each region was performing.

On December 29, 1977, a consent decree was issued, building
upon the principles established by the Court in its previocus
orders and applying them nationwide to Title VI, Title IX and
Section 504. The decree was carefully crafted to allow OCR time
to process what had become an enormous backlog of cases and to
hire and train additional staff. Central was its continued
requirement that the agency meet specific time frames for the
processing of complaints and compliancs reviews regarding race,
national origin, sex, and disability discrimination.

Initially the consent decree caused real progress to be
made; it enabled OCR to eliminate much of its backlog at the same
time that it handled & heavy flow of new complaints and conducted
600 compliance reviews. while problems certainly persisted, the
time frame requirements remained critically important. For
example, questions arose for several years about the application
of Title IX to intercollegiate athletics, and in particular to
revenue-producing sports. Because of the intensity of

conflicting views on this politically sensitive issue, HEW
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delayed in issuing policies. Complaints and compliance reviews
were put on hold pending the promulgation of intercollegiate
athletic policies. It was the time frames that ultimately
prodded HEW to "bite the bullet" and develop policies. without
the time frames, I wonder if those policies would rave been
issued to this day.

By 1981, the plaintiffs in Adams and WEAL again were forced
to return to the Court for further relief. Rather than
particular problems, such as those in intercollegiate athletics,
we began to see a general return to mounting backlogs and
disarray. In 1983, the Court issued yet another order,
reaffirming the essence of its 1977 decree. The Court expressed
the view that OCR simply would not make an acceptable enforcement
effort without some judicial coercion. The time frames that had
formed the backbone of that sadly necessary coercion were
retained as absolutely necessary. As Judge Pratt said, if OCR
were "left to _ts owr Jevices, the manpower that would normally
be devoted to this type of thing, . . . might be shunted off in
other directions, will fade away and the substance of compliance
will eventualiy go out the window.”

OCR stili continues to battle the order. Currently the case
is again before Judge pratt on a motion to vacate the order for
plaintiffs‘ lack of standing. Meanwhile the time frames remain
in effect.

Among other things, the time frames require OCR to send a

letter of acknowledgement within 15 days of receipt of a complete

1 85
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complaint. Within 90 days thereafter, OCR must issue a Letter of
Findings (LOF) delineating whether a violation has o:zcurred. It
then has 90 days to secure voluntary compliance if a 7iolation
was found, and 30 additional days before commencement of
formal enforcement action if voluntary compliance was not
secured. With respect to compliance reviews, OCR must issue
findings within 90 days of the beginning of the review. OCR has
180 days from the beginning of the review to seek voluntary
compliance from the iastitution and must initiate formal
enforcement action no later than 210 days after the review began
if voluntary compliance cannot be secured. In addition, the
Court's order provides that the investigation of complaints and
compliance reviews may be tolled in limited circumstarces.

Now these time frames and tolling provisions face a new
menace: deceit. In two OCR reports filed recently with the
Court and in a third report developed by the Depa.tment's
Inspector Generzl, investigators document serious
misrepresentation of OCR'sS compliance with the Co':rt-ordered time
frames. This misrepresentation involves backdating of
acknowledgements and LOFs and misuse of tolling provisions. 1In

addition, according to the Inspector General's report, which

covered only Region I, civil rights enforcement personnel have

urged complainants to drop their actions rather than own up to
OCR's missed Adams due dates. We have been told of similar

tactics in other regions.

Q
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The following are examples from .he Inspector General's
report on interviews with current and former employees in Region
I:

O One legal technician said she was told on occasion by the
former director of the Elementary and Secondary Education
Division or by a branch chief to backdate LOFs. Backdating was
common knowledge and had been prevalent in OCR for two or three
years, she said.

o A former branch chief and ar. equal orovortunity specilalist
said they signed and dated -- correctly -- the LOF in a
particular _ase only to be ordered later by the same division
director to change the date to reflect compliance with Adams.

0 Two employees said they raised the issue of backdating
with the former regional director, who reportedly agreed that the
backdating was improper but did nothing to stop it.

O One attorney said that 50 percent of the acknowledgements
and LOFs she saw were backdated.

The Inspector General's investigators found 23 backdated
documents in an examination of 35 files from Region I, more than
65 percent of the sample. Eight acknowledgements had been
backdated, and 15 LOFs. Of the total of 23, ten had been
backdated only one day. Thirteer had been backdated more than
one day.

Who created this mess in Region I? The employees
interviewed by the Inspector General's staff named five different

individuals as those who directed the backdating. Of those five,
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one refused to submit to an interview. Another denied any
knowledge or involvement. A third admitted her involvement but
claimed to be directed Ly the first two and the former regiona;
director.

The fourth, the former regional director, admitied that he
had sanctioned backdating but claimed it was limited to two
situations: (1) when a group of letters had to be signed on a
Sunday, and (2) when a shortage of clerical help meant that a
letter was typec a day late. None of the backdating, the former
regional director said, was authorized for more than one day. He
also said that he remembered no complaints about the practice
from staff members, and that he had discussed the backdating with
someone at OCR headquarters in Washington, although he couldn't
remember who and did not claim to have specific approval.

The fifth, the former division director, said he was aware
only of three or four LOPFs that had been backdated one day
because minor corrections were needed and no typist was
available. One other LOF was backdated several days, he said, on
the former regional director’s orders. The division director
claimed that he had been present ! late 1984 or early 198S
during a conference call betwsen Assistant Secretary for Civil
Rights Harry Singleton and the regional directors, including the
Boston regicnal director. Singleton expressed concern, he said,

over the quantity of missed Adams due dates and instructed the

regional directors to use their "imaginations" to avoid them in

the future. Another employee said that the division director had

n

ERIC

Aruitoxt provided by Eic:




.

[E

RIC

e M .

claimed that an official at OCR headquarters had told him,
"Everybody bac'.dctes.” Both the division director and the
official denied this conversation.

OCR's second Report to the Court, which covered the nir-
other regions not dealt with by the Inspector General, described
many more significant dating discrepancies in several regions, as
well as a great number of improper tolls -- sometimes stretching
in an all-too-familiar way toward years of OCR neglect.

A summary of ths findings outlined in that Report and its
suppor. .ug documents follows:

© Regarding acknowledgements, an OCR m mo attached to the
Report generally supported the characterization by the Justice
Department attorneys handling the case for OCR that problems were
"minor." However, there were isolated dating discrepancies in
some regions and there was not enough informatior in many
situations for investigators to verify the accuracy of
acknowledgement dates.

© Regarding LOFs, the memo said that there were a small
number of dating discrepancies in Regions IIT and V and not
enough inform:tion to substantiate dates in Regiorn II. It
concluded that these three regions probably ¢'id not h . an LOF
backdatiny problem. Ir Region IV, 14 of 32 c.ses had ?
discrepancies; in Region VI, 18 cf 26; in Region VII, 17 of 36;
in Region IX, 7 cf 20; and in Region X, 7 of 20. In addition, in
Region VIII the Adams due date was regarded incorrectly as met

in several cases, and at least one case was clearly backdated.
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© Regarding tolling, the memo said that Regions II and V
were gsnerally in compliance, but Regions III, IV, VI, IX, and X
routinely initiated tolls without an adequate basis. (Kegion VII
apparently had few problems in this area, although some tolls
went on too long; Region VIII had no cases examined for tolling
problems.) Several regions allowed tculls to continue far past
the points at which they should have been terminated. ‘This
problem was especially seveve in Regions 1V, VI, and IX. For
example, in Region IX, the investigative team reviewed 54 cases
for compliance with \he tolling requirements of the ordei’. Ten
cases had been tolled twice, and five tolled threé times.
Twenty-one cases contained no documents explaining the tolling or
seeking supervisory approval for it. One case, which was tolled
twice, apparently was put on hold because a witness was on
vacation during August 1984 and July 1985. Each instance of
tolling, however, lasted ten mohths: (1) August 1, 1984, tc June
4, 1985, and (2) July 10, 1985, to May 12, 1986. A large number
of cases were tolled because of the recipient’s summer or winter
recess, but the tolis often continued well beyond the normal
period for such recesses.

OCR, unlike the Inspector General, did not conduct
interviews with employees of the various regions. Investigators
merely reviewed f'les and allowed only the regional directors to
respond. Although some discrepancies could be explained, many
could not. The Justice Department attorneys representing OCR

said that some of the "objectionable” practices could be
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attributed to "uninformed, careless, or thoughtless regional
management.* They also minimizec the degree to which the
findings described in the Report to the Court were likely to
affect the accuracy of previously reported compliance rates.
They instead pointed out that Acting Assistant Secretary for
Civil Rights Alicia Coro had taken several steps to correct for
the problems in the future.

All of these corrective actions are well and good, but we
question whether OCR has done erough to inform itself of the root
of the problem and its true magnitude. Certainly, with respect
to Regions II through X, a thorough review has yet to be done,
even on the narrow question of backdating. The samples of case
files that OCR examined were extremely limited. based on an
unsupported assumption about which cases would be more likely to
contain backdated acknowledgements and LOFs. Moreover, no
employees other than the .egional directors were allowed to
comment as part of the investigation.

Perhaps most to the point, OCR has not yet come to grips
with Low this problem fits the profile of its generally deficient
approach to civil rights enforcement. Backdating anc improper
tolling have arisen in a context of headquarters host:ility to the
very civil rights statutes it is charged with enforcing. The
Department of Education sought to destroy litle IX, and with it
1.*le VI, Section 504, and the Age Discrimination Act, through
the twis.od and narrow interpretation it urged upon the Supreme

Court in Grove City College v. Bell. It then proceeded to allow
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regions latitude to interpret the Supreme Court case as they
chose -- issuing no uniform written policy guidance until forced

to do so in the context of litigation. See American Association

of University women v. Bennett, supra. It has urged negotiated

settlements, forgoing the discipline of formal LOPs spelling out
the discrimination to be remedied. It has not collected key
enforcement reports from the regions. In short, OCR has fostered
a lack of respect for its obligations, which in turn has
encouraged false reporting on the part of the regions. we fear
much more damage has been done than false reporting -- as snrious
as that is.

Today we urge the Subcommittee to assure a more complete and
independent investigation of the evidence of backdating and
improper tolling and of efforts to discourage complainants'
perseverance, perhaps to avoid a missed Court due date on the
region's record, but perhaps also simply to remove an enforcement
obligation. The examination these vioclations have received thus
far is not enough.

Moreover, because these problems are symptomatic of OCR's
pervasive aversion to its civil rights duties, it is important
that this Subcommittee look carefully at current policies and
procedures to make sure they are adequate in light of the serious
enforcement problems that exist. Recordkeeping, the nature of
policy guidance from headquarters to regional offices, the due
process protections actually afforded to complainants should be

reviewed. In addition, the manner in which pressure is exerted
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to find compliance rather than noncompliance should be examined.
A full study of OCR is long overdue, and fully warranted.
Persons who face educat.on discrimination at the hands of
federally-funded institutions are not receiving the protection

they deserve. Help from Congress is sorely needed.
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Mr. Wass. Thank you very much. For the sake of streamlining
the process, I am going to all of my questions to you, Mr.
Chambers. If any of the others on the panel want to respond, to
clarify or expand on the responses, that would be perfectly fine.

All of you testified that the Adams order requires to con-
duct investigations according to certain timeframes, is that correct?

Mr. CuamBErs. That’s correct.

Mr. Wxss. Mow why did the Adams court institute timeframe re-
quirements as opposed to some other form of judicial remedy?

Mr. Caameers. Well, I will ask Elliott to talk furiher on it, but
one of the bases for the filing of the lawsuit was to force OCR to
process pending claims ia a timely fashion.

The court found it necessary to impose timeframes in order to
ensure that victims of discrimination were being accorded their
rights, so that was a necessary ingredient in the court order.

Mr. LicetMAN. Perhaps I could elaborate on some of the history.

From the outset, the problem has been refusal on the part of the
agency to decide when it had information of discrimination and to
follow up even after it made findings of discrimination and, at the
very outset, the judge simply required deadlines for pending cases
that were before the court.

The initial 1973 order smiﬁcally applied to some 200 school dis-
tricts and 10 systems of higher education. We had to go back to
court after that order had been affirmed unanimously by an en
banc court of appeals. We had to go back to the court just a year or
two later when we looked at the reports and we fonnd the same
thing happening all over again. The second time. che judge again
issued specific deadlines for pending cases but fe!t that it was nec-
my to set up some time rules that apply in the future across the

to make it unnecessary for the plaintiffs o come back still a
third time.

Unfortunately, as we know, it has been necessary over the years
to go back time and again. Despite these orde-s, OCR has specifi-
cally attempted to get out from under these tin eframes. As recent-
ly as 1982, the judge held a 3-day hearing on ‘he question of the
need for these timeframes, and after hearing al. of the arguments
of OCR over 3 days, he concluded that some sort of timetables are
necessary to avoid complete elimination and erosion of the plain-
tiffs’ rights to timely enforcement of the statute.

Mr. Weiss. Then initially the timeframes applied specifically to
sck ool districts that were under investigation?

Mr. LicHtmAN. That is correct.

Mr. Weiss. Subsequently, in 1975, the court timeframes were ex-
panded to all investigations generally across the board, is that

ight?

n%vlr. LicutMAN. That is generally correct. As to race complaints
and race compliance reviews, chat is, the allegations of discrimina-
tion on the basis of race. In 1976 and in 1977, the timeframes were
extc.ded to discrimination on the basis of sex and handicap and
were ap%lied to Northern and Western States as well as the origi-
nal Southern and border States.

Mr. WEiss. Since the 1975 order, what has been OCR’s record in
complying with the timeframes?
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Mr. CuamBzss. I think that’s been described in some of the writ-
ten testimony, but in general, OCR has simply failed to comply
with the timeframes.

Mr. Wmss. Right. In 1986, the inspector general’s investigation
on one OCR regional ofﬁceandapreliminaryreportbyOCRofall
regions found that the agency has been backdating documents to
make them appear in compliance with the Adams order.

Without objection, I will enter these reports into the record.

[The reports fol'ow:]
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UNITED STATES
DEPARTMENT OF EDUCATION

OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION
REPORT OF INVESTIGATION CONCERNING

NN SURTECT (s)
Office for Civil Rights (OCR)
Region I, Soston, MA

TABLE OF CONTENTS

Section A Narrative

Section B Not used

Section C Background
Section D Prosecutive Status

Interviews and Irvestigative
Activities
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION
U.S. DEPARTMENT OF EDUCATION

©O1 FILE NO.- $6-000290 DATE. NOV 12 1986

REPORT OF SA J. H. Taylor OFFICE. Beadquarters

DISTMISUTION. Beadquarters

SECTION A — Narrative

On June 17, 1986 & complaint was received by the OIG Botline
alleging that Letters of Pinding (LOPS) were being backdated
to reflect compliance with court ordered timeframes. During
an interviev conducted on July 14, 1986 Los BLISS, then
Acting Regional Director, Office for Civil Rights (OCR),
Boston, advised that in the past LOPS may have been
backdatid. On July 16, 1986 BLISS furnished a memorandum to
Alicia OORO, Acting Assistant Secretary,  OCR, descridbing
unethical or unprofessional activities in OCn, Region I
including her assessment of the backdating situacion.
(Exhibit 1).

On July 14, 1986 BLISS was zoguntod to furnish the Office of
Inspector General (0IG) specific information and Depertmental
documents relative to the investigation. On July 16, 1986
Alicia QORO, Acting Assistant Secretary, OCR stated OCR would
not provide certain requested documents unless she was
instructed to do 80 by the Office of General Counsel. 1In a
semorandum dated July 18, 1986 Secretary of Zducation William
BENNETT requested the Inspector General to take custody,
secure and protect documents relative to the investigation of
alleged improprieties in the Boston OCR Office. (Exhibit 2)
On July 19, 1986 pertinent ED files and documents were taken
into custody by the OIG and secured in the Office of the
Regional Inspector General for Investigation, Boston.
Additional documents and files were obtained on July 21,
1986.

Thirty five complaint and monitoring files and othes
pertinent documents and records (Attorney Division
ctransmittal sheets, the Attorney Division logbook, Regional
Director signature log) were examined to determine if the

Thas 10pent « the propanty of the Office of lavesganen and is lsaned 19 your agenry- u-ih--m-hmv:-m
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issuance dates on LOPS snd/or Letters of Acknowledgement
(LOAs) hsd been backdated. This exsmination identified
LOFs snd 8 LOA's which contsined Gates that were inconsistent
with information contsined in the case file and/or other
records. Date inconsistencies ranged from one day to nine
days. Ten of the date discrepancies were one day while the
remaining 13 discrepancies were more than one day. Of the 23
date inconsistencies identified, three had a due date which
fell on s Priday. Exhibit 3 describes the 23 instances in
vhich discrepancies on LOF or LOA dates were identified.
Exhibit 4 lists the case numbers snd file names of the twelve
files which «contained no apperent LOF or LOA date
discrepancies.

Between July 21, 1986 and October 2, 1986, 24 current and
former Region I, OCR employees were interviewed regarding the
backdating of LOP's LOA’s issued by OCR, Boston.
Nemorsnduns of these interviews and handwritten sworn
statements voluntarily furnished by certain intervievees are
enclosed 88 Exhibits S through 40. These intervievs
dieclosed the following pertinent information:

1. Eight individuals stated they were not awsre thst LOPS
or LOAS were being backdated. (Exhibits 8, 10, 11, 19,
22, 24, 25, 31 snd 37)

2. Wine individuals advised thst, aithough they were not
personslly involved in the backdating of LOF's snd/or
LOA's, they had firsthsnd knowledge thst it had
occurred. (Exhibits S, 6, 7, 1S, 16, 17, 18, 26,

30, 35 snd 40)

3. Seven individuals ststed they were involved in the
backdating of LOF's st the direction of someons else as
described below:

o Eleanor CARDARELLI, Legal Technician, stated thst
on occasion she wss ssked to backdate LOP's by
Louis SIMONINI, Division Director, or a Branch
Chief. (Exhibit 9)

o Judith HALPER, Secretary, advised that when she
typed the date on sn LOF, Lou SIMONINI would tell
her vhether or not to backdat~ it. She stated thst
Brsnch Chiefs msay hsve slso cold her to backdate
but she could not recall for sure. (Exhibit 12)

o Cecilis LAKE, Secretsty, specifically recalled that
Lou SIMONINI hsd instructed her to backdate LOF's.
She sdvised others may hsve also, but was not sble
to specifically recall sny other individuals.
(Exhibit 20)
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7.

o Paul MNCMANUS, former Brench Chief, stated Lou
SIMONINI instructed him and Ethel SHEPARD-POWELL
Equal Opportunity Specialist (EOS) to backdate the
LOF for case number 01-86-1008. (EXEIBIT 23)

] Julie PERRIER, Secretary, stated in the majority of
cases Barbara WILSON, Branch Chief, or the
responsible BOS tells her what date to put on
LOF's. She recalled that there were many instances
vhen she worked overtime to type an LOF during
which Richard NCCANN, former Regional Director,
Robert RAMDOLPH,Supervisory BOS, and Barbara WILSON
were present. All were aware the LOF wau
backdated. (Exhibit 32)

] Ethel SHEPARD-POWELL, EB0S, stated Lou SIMONINI
instructed her and Paul MCMANUS to backdate the LOF
for case number 01-86-1008. (Exhibit 34)

[ Barbara WILSON, advised that Richard MCCANN, Frank
BUCCI, Deputy Regional Director, and Robert
RANDOLPE had instructed her to backdate LOF's.
(Exhibit 39)

Pive individuals stated they were told by someone else
that :O!"l ‘were being backdated. (Exhibits S5, 10, 1S,
26 and 30)

Vivian BELL, EOS, stated that on two occasions she had
been instructed to contact complainants and persuade
them to withdraw their complair:s in order to preclude
the issuance of the pertinent LOF past its due date.
She advised Louis SIMONINI instructed her to do this on
one occasion and pMartha NUPF, _ranch Chief, instructed
her to 8o so on the other occasion. (Exhibit 5) Rance
O'QUINN, BOS, advised he too had been instructed to
contact a complainant and convince them to withdraw
their complaint so that the LOF due date would not be
missed. O'QUINN stated he received these instructions
from Lou SIMONINI through Paul NCMANUS. (Exhibit 30)

Brenda WOLFF, Attorney, stated Lou SIMONINI once
demanded that she backdate her initials on an LOF or LOA
which had already been backdated by Ethel SHBEPARD-POWELL
and Paul NCMANUS. WOLF refused. (Exhibit 40)

Loa BLISS stated she discussed the backdating of LOF's
with Richard NCCANN on at least three occasions between
approximately July 1985 and January 1986. She stated
that during each discussion NCCANN agreed it was
isproper and should stop but never took any action to
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correct the problem. (Exhibits 6 and 7) Ralph MONTALVO
stated that on or about December 18, 1985 ..e personally
gave MCCANN a letter which, in part, discussed the
backdating of LOFP's. (Exhibits 26, 27 and 28)

8. Loa BLISS, Brenda WOLFF and Larry HUMPHREY, the three
OCR attorneys in Region I each advised that when they
reviewed an LOF or LOA that had already passed the ADAMS
due date they would initial but not date the last page
of the copy. When they reviewed an LOF or LOA which was
not already past due they initialed and dated the last
page of the copy. (Exhibits 6, 7, 18 and 40)

Richard MCCANN, FPrank BUCCI, Louis SIMONINI, Robert RANDOLPH
and Barbara WILSON were the five Region I OCR employees
individually named by other Region I OCR employees uas being
responsible for the backdating of LOP's. (Exhibits 9, 12, 20,
23, 32, 34, 35, 36, 39 and 40) RANDOLPH refused to submit to
an interview. (Exhibit 33) BUCCI denied any knowledge of or
involvement in backdating LOP's. (Exhibit @8) WILSON
acknowledged she was directly involved in the backdating of
LOF's but stated she was instructed to backdate by MCCANN,
BUCCI and RANDOLPH.

MCCANN stated there were two types of situations when he
sanctioned the backdating of LOF's. 1In the Spring of 1985 a
*"cluster® of LOF's were prepared, typed and signed on a
Sunday. MCCANN stated he directed they be dated the previous
Priday or Saturday as he Lad been told it was not legal for a
letter to contain & Sunday date of issue. The other
situation occurred when an LOF was not typed until the date
following the LOF due date due to a shortage of clerical
staff. On these occasions MCCANN stated he approved
backdatirg the LOF but never more than one working day.
MCCANN d4id not recall receiving any complaints regarding
backdating LOF's from Loa BLISS or any other OCR employees.
(Exhibit 22)

SIMONINI stated he is aware of 3 or 4 occasions when LOF's
were backdated one working day. He advised that on these
occasions minor corrections were necessary prior to issuance
and no typist was available. He stated the corrections would
be sade the foll.wing day and the LOF would be backdated one
day. SIMONINI recalled one occasion when MCCANN decided that
an LOFP should be backdated several days. SIMONINI advised
the only times he could recall instructing a typist to
backdate an LOF were when minor changes were made late in the
day and no typist was available until the following day. He
further advised that the dates he placed on copies of LOF's
were accurate except when the LOF was backdated by one
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vo;kn‘lg day, his initialing was also backdated. (Exhibits 35
and 36)

Louis MEYI, Director, Program Review and Management Support
Staff (PRMSS) advised that PRMSS is required to send LOA's to
complainants and the institution complained about within 15
days after receipt of a complete complaint. These LOA's are
signed by MEYI subsequent to clearance by the Attorney
Division. MEYI advised that on occasion he determines LOA's
are legally sufficient and mails them prior to Attorney
Division clearance. HNe stated that on these occasions he
still sends the LOA's to the Attorney Division for clearance
as the Attorney's comments regarding the letters are of value
to the assigned POS. After reviewing the OCR file relating
to case number 01-86-1019, MEYI was unable to explain why the
LOA contained modifications suggested by the Attorney
Division even though it was dated prior to their return of
the letter to PRMSS.

On July 22, 1986 Loa BLISS stated that in approxisately
December 1985 she questioned Lou SIMONINI about the
backdating problem. She advised SIMONINI subsequently told
her he called Jim LITTLEJOHN, OCR Headquarters who told him -
everybody backdates. (Exhibit §6) This was deried
SIMORINI (Exhibit 35) and LITTLEJOBN. (Exhibit 21) On August
20, 1986 MCCANN stated he 4id not receive OCR Beadquarters
approval for backdating but advised he discussed the activity
with headquarters personnel. HNe could not recall with whom
he discussed the backdating. (Exhibit 22)

In July 1986 OCR, BHeadquarters initiated an independent
invntigation into the allegations regarding the Boston
Regional OCR. On September 26, 1986 prelix V. BAXTER,
Attom?. Department of Justice, Civil Division, Washington,
D. C. filed a “"Report to the Court®” in the U. 8. District
Court, District of Columbia relating to Civil Action nubers
3095-70 and 74-1720. This "Report to the Court” sets forth
the results of OCR's preliminary investigation and advises
the court of steps being taken by the Department to prevent a
recurrence. (Exhibit 41)

A-S

ERIC 51

Aruitoxt provided by Eic: .




M

Background

The Office for Civil Rights (OCR) is responsible for
enforcing civil rights statutes which prohibit discrimination
On the basic of race, color, National origin, sex, handicap
and age in programs and activities that receive assistance
from the Department of Education (ED). These statute:
include Title VI of the Civil Rights Act of 1964; Title I% of
the Education Amendnents of '1972; Section 504 of the
Repabjlitation Act of 1973; and the Age Discrimination Act of
1975. To accomplish this task, OCR investigates individual
complaints and conducts compliance reviews to assure
conpliance with the statutes it enforces. With the exception
of age discrimination complaints, all complaints and
conpliance reviews must be processed under strict time frames
mandated by the U. §. District Court pursuant to a consent
decree entered in the Adams case in 1977.

Since 1977, the Adams orders have contained the same strict
time frames for processing cases:

1. OCR must acknowledge the receipt of a complete complaint
or notify a complainant in writing if it is not cozplete
within 15 days. If the coamplaint is incomplete, the
complainant is allowed 120 days to complete the
complaint following notification from OCR that
additional information is needed. The date a complaint
is regarded as “"complete® is the case "start” date for
aJl other Adams order time frame counting purposes.

2. OCR must investigate a complaint and issue a Jetter of
. Finding (LOF) within 105 days from receipt of the
complete complaint.

3. If a violation of civil rights law is found, OCR must
negotiate and secure corrective action within 195 days
from receipt of the complete complaint.

4. If corrective action (i.e., voluntary compliance) is not
secured, OCR must initiate formel enforcement action
within 225 days from the receipt of the complete
conplaint.

5. With regard to compliance reviews, OCR must icsue
findingc within 90 days from commencement of OCX's
on-cite visit to the institution. Where no on-cit2
investigation is conducted, the review is regarded a-
“comnenced® on the date OCR requests data from the
recipient. If the institution is found not to be in
conpliance, OCR has 180 days from the commencement Of
the revier tc seek voluntary coapliance and must
initiate formal enforcement action within 120 days of
the date the reviev is commenced.

X
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The Adans order permits exceptions to the time frames for up
to 20 percent of the complzcints and conmpliance review:
processed nationally in a fiscal year, but no more than 30
parcent occurring in cases in any one statutory jurisd:ction
(e.g., Section 504) or in one region. These exception:
extend the investigation stage from 90 days to 180 days and
the negotiation stage from 90 to 120 days. Moreover, the
orde: permits OCR =0 “toll” (i.e., stop the clock) processing
of complaints and compliance reviews where: (1) witnesses are
nct available; (2) an existing court order prohib:ts the
Department from proceeding; (3) pending litigation involves
the same institution and the tame issues that would be
addressed by the complaint investigation or compliance
review; (4) access to information has been denied. and the
Departnent has initiated act.on to secure coxmpliance; or (5)
a complaint that Jncludes issues of age discrimination has
beeni referred tu the Federal Mediation and Conciliztion
Service.
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PROSECUTIVE STATUS

On November 19, 1986 a copy of this Report was furnished to
Richard STEARNS Chief, Criminal Division, U. s. Attorney's

) Office, Boston, MA for consideration of prosecution. On
December 1, 1986 Mr. STE.RNS advised Gary MATHISON, Regioial
Inspector General for Investigation, Boston, MA that he
declined criminal prosecution in this matter.
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FILE NUMBER: 86-000290

Interviews and Investigation Activities

Copy of memorandum to Ali~ia CORO from Loa BLISS, dated
July 16, 198¢.

Copy of amemorandum to the Inspector General from
Secretary Bennett, dated July 18, 1986. :

Listing of 23 Region I, OCR case files, identified by
file number snd name, describing identifi2d LOF or LO?
date discrepancies.

Listing of 12 Region I, OCR, case files, identified by
file number and name, in which no apparent LOF or LOA
date discrepancies were found.

Memorandum of Interview of Vvivian D. BEL, Equa.
Opportunity Specialst (EOS), OCR, Boston, conducted oOn
August 29, 1986.

Memorandum of Interview of Loa BLISS, then Acting
Regional Director, OCR, Boston, conducted on July 22,
1986.

Memorandum oOf Interview of Loa BLISS, Supervisory
General Attorney, OCR, Bostor conducted on August 11,
1986.

Memozandum of Interview of Fiank BUCCI, Deputy Ragicnal
Director, OCR, Boston, conducted on August 14, 1986.

Memorandum of Int.-view 2f Eleanor CARDARELLI, Legal
Technician, OCR, Bostor, conducted August 12, 1986.

Menorandum of Interview of Ralph D'AMICO, Jr., EOS, OCR,
Boston, Conducted on August 21, 1986.

Memorandum of Interview of Marqaret E. DONOHER,
part-time Secretary, OCR, Boston, conducted on August
11, 1986.

Meporandum of Interview of Judith A. BALPER, Secretary,
OCR, Bostun, conducted on August 12, 1986.

Memorandum of Interview of Judith A. BALPER, Secretary,
OCR, Boston, conducted August 14, 1986.

Copy of handwritten swoin statement voluntarily
furniahed by Judith BALPER on Auvsust 14, 1986.
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15. Memorandum of Interview of Bennie J. HAYNES, EOS, OCR,
Boston, conducted on August 23, 1986.

16. Memorandum of interview of Martha L. HUFF, Branch Chief,
OCR, Boston, conducted on September 29, 198§.

17. Sworn statement voluntarily furnished by Martha L. BUFF
on September 23, 1986.

18. Memorandum of Interview of Lawrence D. HUMPHREY,
Attorney, OCR, Boston, conducted on August 11, 1986.

19. Memorandum of Interview of Robert J. HURLEY, EOS, 9OCR,
Boston, conducted on August 13, 1986.

20. Memorandum of Interview of Cecilia L. LAKE, Secretary,
OCR, Boston, conducted on August 12, 1986.

21. Memorandui of Interview of James M. LITTLEJOBN,
Director, Policy Development Division, OCR,
Headquarters, conducted on October 1, 1986.

22. Memorandum of Interview of Richard V. MCCANN, former
Regional Director, OCR, Boston, conducted on August 20,
1986.

23. Memorandum of Interview of Paul D. MCMANUS, former
Branch Chief, OCR, Boston, conducted, on August 13,
1986.

24. Memorandum of Interview of Louis H. MEYI, Director,
Program Review and Management Support Staff (PRMSS),
OCR, Boston, Conducted on July 21, 1986.

25. Memorandum of 1Interview of Louis H. MEYI, PRMSS,
Director, .R, Boston, conducted on August 14, 1986.

26. Memorandum of Interview o. Ralph MONTALVO, FROS, OCR,
Boston, conducted on September 22, 1986.

27. Memorandum of Interview of Ralph A. MONWTALVO, EOS, OCR,
Boston, conducted on October 2, 1986.

28. Copy of handwritten letter from Ralph A. KINTALVO to
Richard MCCANN dated Lecerber 18, 1985.

29. Memorandum of Interview of Rance O'QUINN, EOS, OCR,

81
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30. Memorzndum of Interview of Rance O'QUINN, EOS, OCR,
Boston, conducted on August 26, 1986.

31. Memorandum of Inter..ew of Walter A. PATTERSON, Branch
Chief, OCR, Boston, conducted on August 12, 1986.

32, Memorandum of Interview of Julie E. PERRIER, 3ecretary,
OCR, Boston, conducted on August 11, 1986.

33. Memorandum of Interview of Robert R. RANDOLPH,
s§pexvilo:y EOS, OCR, Boston, conducted on July 15,
1986.

34. Memorandum of Interview of Ethel SHEPARD-POWELL, EOS,
OCR, Boston, conducted on August 13, 1986.

35. Memorandum of Interview of Louis P. SIMONINI, Division
Director, Elementsry and Secondary Education, OCR,
Boston, conducted on August 3, 1986.

36. Handwritten, sworn statement voluntarily furnished by
Louis P. SIMONINI on August 3, 1986. .

37. Memorandum of Interview of BSusan P. VOGT, Secretary,
OCR, Boston conducted on August 11, 1986.

38. Memorandum of Interview of Susan P. VOGT, Secretary,
OCR, Boston, conducted on August 14, 1986. .

39. Memorandum of Interview of Barbara A. WILSON, Branch
Chief, OCR, Boston, conducted on August 12, 1986.

40. Menorandum of Interview of Brenda L. WOLPP, Attorney,
OCR, Boston, conducted on August 11, 1986.

41. Copy of "Report to the Court® filed by the Department of
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Justice, Civil Division, Washington, D. C. pertaining to
Civil Actionihunbders- 3095-70 and 74-17.9.
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Y T e 1

Acting Assistent Secretsry
for Civil Rights, Roon 5000

7

Los E. llium
Acting Regi irector

Office for Civil Rights, Region 1

Unethicel or Unprofessional Activities ir the Region I,
Office for Civi) Righte

Pursuant to our discussion of July 15, 1986, atteched plesse find »
summery of sctivitiss which msy indicete viclations of sthicel and
professional stenderds. 1In addition, 1 heve included summsriss of
oll current steff compleints and grievances, and unfair ledor -
proctices.
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1, Criminal Charges

The Division Director of the Postasecondary Divisien was arraigned
June 2, 1986, in State Court (Dorchester District Court) on
charges of possessing s class B substance (cocaise) with intent to
distridute. Om July 9, 1986, the charges were dismissed by the
Judge vithout prejudice, rejecting the request of the District
Attorney for & continuence. The charges have been rvefiled. The
employee is on sdministrative leeve until further motice.

11. Steff Grievances and Compleints

The effice has received numerous complaints and grievances in
the following aress: Unfair Lsbor Practices, grievances, ££0
complaints. (IC investigations sre summarized separately.) The
merits of these complaints sre 8s yet wndeters’ned. Esch pending
sction is summarized below snd the ststus is sccurste 8s of

July 16, 1986.

= Unfair Lebor Practices
1. B.H., cosplainent; F.B., vespondent; filed July 10, 198¢.
Status: Mo sction since it was received July 10.
Being reviewed by FLRA deciding whether to sccept,
reject, or ask for more informatior before forwarding

- to Neadquarters Labor Relstions. (#86-27)

2. R.M., EOS, complainant; R.M., F.B., L.M., vespondents; filed
June 13, 1986, ssended July 16, 1986.

Status: FLRA representstive sppesred in the Region, July 16,
1986 to interviev the grievant. (ULP #86-22)

ERIC
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I1. Staff Grievences and Compleints (Cont.)

ERIC
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3. J. V., cempleinent; R. M., H. C., Labor Relstions y,
Specialist, M. R., Chief, Lador Relations, respondents;
filed spproximstely April 1, 1986, amended June 27, 1986,

Status: Setzlement resched between enployee and
Besdquarters lador relstions. PFLRA had jgsued a
compleint and must reviev gsettlement. If
approved, wnfair labor practice will be withdrgwn
(086-18 and #86~23)

Grievences

1. R. M., grievent, slleging unfeir sssignment of oversll
roting (Superior) for the 198586 performance yesr.

Stetus: Btage 11 decision fssved February 5, 1986 by
Regional Director. Decision vas sustained st -
Stage II1 by labor ralations. The matter is mov
in arbitration.

V. C., BOS grievant, gllaging unfeir sssignment of oversll
rating (vinimally setisfactory) for 1985-86 perforzance
yeor.

Statua: Btege I decision given by Louis Simonini on
Deceaher 20, 1985, reiscting the claia. Siage
111 woheld Regional decision. (timeliness
question raselved in favor of grievent)s
Matter {s wov in srditration.

V. b., R0S, grievent, slleging wnfeir -ssignment of
oversll rating (wminiwslly gstiafactory) for 1985-86
performance yesr.

Stotus: Stage II decision given en December 19, 1985
tejecting ber clain. Stage III wpheld Regionsl
decision. (timeliness question vesolved in favor
of grievant)* MNatter e mow in arbitrstion.

@ Metter will probably “e heard in Septembder.

%
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I11. Steff Crievences and Compleints (Coent.)

4.
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R. D., R30S, grieveat, three grievences as fallews:

o. Filed April 22, 1986, mov ot Stege 111 (as n; 7/11/86)
slleging forwer supervisor improperly kept motes on his
performsnce.

b. Filed June 11, 1986, wov at Stege III alleging violetions
2f Collactive Bargsining Agreement and PMI ia Stege II
decision af first grievence. Management ceacedzd error in
finding first grievence watimely, byt inssmvch as first
grievence decision al.0 sddressed the merits, denied
further velief.

€. Filed Jume 19, 1986 grieving management’s decision in the
second grievence.

Stotus: All three ot Stege 111

E. 8~P., grievant, filed July 10, 1986, alleging vislstion of
the Collective Bargaining Agreement snd PMI 293-1 becsuse
management allowed her to reviev her employee work performsnce
folder only in the presence of Acting Brench Chief. Crievant
slleges that she wishes to reviev her the file withowt
restrictions.

Stetus: Crievence denied Stege 1 by Acting Brench Chief.
Stege 11 grievence received July 16, 1986.

7. B., grievent, filed June_ , 1986; A. C., vespondent;
slleging impraper pucuufu—f- Sypassing him ia eppoiatment of
snother as Acting Regienel Director.

Stetus: Subnitted te persemnel office.

205, complsinent; “mensgement™ (swpervisors), respondents;
filed October 10, 1945 claining discrimination on the besis of
sex and handicap (wnspecified).

Stetus Formal, acceptad by Depertment, one portion rejected.
Investigation due shortly. .
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Staff Crievances and Complsints (Cont.)

R. M., EOS, complainant; R. M., T. B., n.po-hn.u; filed
Deceader 12, 1985 claiming discrimination om the besis of
astionsl erigin (Pusrto Ricen) in cssigmment of oversi] CPAS
rating.

Additions] Informstion: Crievence decision sdverse to
tompleinent on CPAS rating is in srditration. Depsrtment
investigation en same issue wpheld mansgement’s assignaent of
reting.

Status: On—site imvestigation in March 1986, mo decision.

N. G., complainent; filed April 29, 1986, L. 8., Division
Dirsctor, P. M., Brsach Chief, respondents; slleging denial of
within grade atep incresse on the basis of handicap.

Status: Departeent {s deciding whether to sccept che complaint
(per ZEO cewnselor). -

R. D., complsinent, filed May 27, 1986; 4. C., R. M., 7. 8.,
respondents; slleging a second atage grievance was rejected
becsuse he was 8 vitaess and representstive in gnother LEO
case.

Status: Formsl. EEO counselor chsllenged compleint, since it
duplicates s grievance. Departwent is deciding
vhether to sccept.

V. 5., E0S, complainent; filed June &, 1986; L. 8., (Division
Director), M. R., (Branch Chief), W. P., (Brench Chief)
vespondests. A meeting with the Regioas] EEO ceunselor took
place on June 16, 1986 vith 4. N. The complsint is informal,
and alleges discriminstion based on sge, sex, and rece.
Mansgers sre allegedly forcing cemplsinant into esrly
ratirement on those discriminetory bases.

Status: Cemplaist must be mede formsl by July 25, 1986.

R. D., complainant; filed June &, 1986; R. M., 7. 8.,
vesponder-s; stleging thrests were made based on slleged
stetesent. by Nr. D. concerning Nr. B's missansgrment.
Compleinant says thrests are based on his aations] origin.
(Italisn/American)

Status: Pormsl. Department is deciding whether ta sccept the
complsint. (combined with fallowieg cemplsint)
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Stoff Criavances and Cow,'+ints (Cont.)

7. R.D.. complainant; filed June S, 1986; R. ¥., F 3., L. §.,
raspondents; alleging his proposed resssigmment fros PSE to
ESE waa retalistory in maturs, becauss complainant questioned
Mr. §'s slleged remerks sbout capsbilitiss of othar
employess, seying Mr. $°s comments wera bssad on
discriminstory perceptions.

Stotus: Formsl. Depsrtment is daciding whether to sccept.
(Cosdined vith pracading complaint.)

8. F. B., complainant; filad June , 1986 al'+ging spproving
officisl rafused to support eveluation of reting officisl in
his oversll PMRS rating, for the past thrae yeara on the
basias of complainent’s national origin. (Itelian/American)

Status: In informal stege.

8. Anticipsted compleint
€. $-P, EOS, compleinent; ssnagement
reapondant. A compleint ia anticir-ted or i- in the
informal stege, and may involvs cs ework sssigneents.
Management hss not besan contactad by ths EEO counasslor.

= HBesdquartsr’s Investigstions

1. R. M.°s, 1984-85 CPAS rating of Superior. ~ On June 6, 1986
Kenneth A. Mines issuved s memo to the Ragionsl Director ss »
rasult of s Departmentsl Tevisv of Mr. M.’s reting, wpholding
the assigned reting. Wr. M. was informed of this tasult on
July 3, 1986.

2. 4As 8 result of through hotline cemplaints, on imvestigstion
vas ceordinatad by the Department ieto sllegetiens of
peraons] was of govermment phomes, coffss bresks, and
s1leged davigrating remarks. A memo {ssuved June 16, 1986
by you (Ms. Cero), required cartain sctions to be taken.
Nost of these Beasurss wers taken cers of by the former
Regionsl Diractor. The remaining sctions will be taken by
the Acting Regionsl Diractor.
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II11. ACIMS Integrity

During the past yesr (July 1, 1985 = June 30, 1986) there is
resson to believe thst backdsting of documents has occurred,
particularly fins] documents,such asyletters of Finding
issued to complainsnts and recipients, and closure
letters,for the purpose of weeting Adsms v. Bennett
timefromes. Meeting Adsms v. Bennett timefromes 10 &
standerd festure of the performance agreements of
investigators and most managers. The reperted mumber of
"set” Adsws dates may include cases which have been
backdated, which would otherwise have been missed. These
coses vould have been entered into the ACIMNS aystes falsely
88 tlosed on or before the Adsms due dstes. The LOFs would
Bave been dated falsely on or Before the Adsns due dates os
well.

Cases vhich mo longer are eligible to remsin tolled sre not
resoved proeptly when justificetion cesses. This may be o
probles of unclear management sccountability for tracking the
status of these cases, or it may be intentional.

IV. Press Contacts

Regionsl OCR steff have either not been informed of, or hswe
chosen to ignore, long established OCR policies on press
contacts.

On July 15, 1986, the Acting Regional Director was informed
by @ subordinste ma sger that be had been telephoned st howe
by on investigstive reporter from WEEI, radio station, with
vhom, he states, be had s brief conversstion. The reporter
claimed to have previously interviewed, five other OCR
employees. Ne stoted he would be doing & festure on the
Boston Regional Office for Civil Rights, siring in September.
e stoted his interest wves investigsting "sicknesses which
perveé: buresucrccies.” Whether other OCR employees have
been ir*erviewsd has mot been ostsdlished.

On July 15, 1986, the Acting Assistent Secretary for Civil
Rights was infermed of the ebove eventa. She warned Senior
staff of press policies and steted they would be held
sccountable for breaches. The Acting Regionc] Director hes
1 das dus sddressing the ssme fasue (attached).

i
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Outside Activity

Most employees sre avare of the prohiditions on conduct of
personal activities within the office, and using government
time and/or rasources for private purposes. 1o addition,
sost employees are avs: of, or should be swere of, the
prohidition of engaging sn eutside employment, work, or
services without axpress prior spprovsl by the Secretsry.
(3% crr $73.735-901)

Recently san emplovee was verbally ademonished for using
governsent time and assistencs of snother employee to stuff
and lick envelopes for .4 mailing of » purely privste nsture.
In addition, other employees have brought up issues
suggesting that Standsrds of Conduct in this ares may not be
consistently followed. Accordingly, the Acting Regionsl
Director has prepared s memorandum for ismediste distridbution,
which will be copied to Mesdquarters.

Theft or Apsropristion of Supervisory and Office Records

There has been, st lesst during the last yesr, 8 continuing
problem with theft of official memorands and supervigory
notes, and unauthorized entry inte supervisors’ desks. No
offenders have been relisbly identified. Severs] exsmples
illustrate the prodblen.

As recently as July 16, 1986, following the visit of the Acting
Assistant Secretsry for Civil Rights, Alicis Coro, on July 15,
1986, the secretsry to the Acting Regions] Director reported
thst her desk contents had deen gone through, and thst s
volume contsining indexes to a1l officis] Regions! Djrector
filas had been removed from her desk. It cannot be locsted.

In one incident in August, 1985, & supervisor on leave in the
Bahsuss was provided, snd quoted from, s proposed parformance
evslustion of, another supervisor. A Jetter of sdmonishment
bas been prepared for delivery when he raturns to the office.
Ne is currently on indefinite administrative lesve ss & result
of drug charges.

One mansger claima thst mumerous memorsnds snd notes hsve been
taken fre= his filas. Ws mo longer Keeps critical records in
the office, aven though the lock on his

door hss bien chsnged and & lock has been instslled on
verious file cebinets, including his.
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Theft - (Cont.)

vI.

A POIA demand wes received from the Union by the office
svoting from 8 confidentis! memorsndum sent by the Regions.

Director. This memorsndum was not providsd to snyone but the
Regions! Director.

One June 27, 1985, an Action Branch Chief reported that his
locked desk had been enterad and employee work folders
taspered with. Esployee work folders are used to evaluste
ssployees. The lock's function has been impaired.

There sre other instances too numerous to mention here.
Management staff reportedly requested sssistence las: July or
August from vegions! CSA personnel, and the Inspector
Genersl. CSA refussd to investigste based on lack of steff.
The Inspector General slso refused to investigste.

As vecently as July 14, 1986, the Inspector Geners! was ssked
Y, to investigete the Juae 27, 1986 bresk-in. The Inspector

. « GCenaral rvaquested & Tittan report, snd was mot optimistic an
investigation would ve conducted.

vII. Investigstions

The Inspector Genersl fs currently investigsting s aumder of
hotline complaints. The exact nsture of these investigstions
is not known. Bowever, on July 14, 1986, the Acting Regionsl
Director was requested to compile 8 significant smount of
dats in support of these investigstions.

Other Inspector Genersl complaints hsve been turned over to
the Depsrtment for investigstion st the Nesdquarters level
and for sdministretive handling at the regions! level.

ERIC *

Aruitoxt provided by Eic:




Aruitoxt provided by Eic:

ERIC

UNITED STATES DEPARTMENT OF EDUCATION
THE SECRETARY

AL | 81986

MEMORANDUM TO THE INSPECTOR GENERAL

It hss been hrought to my sttention through reports from the
Acting Assistsnt 5Secre*sry for Civil Rights and the Deputy
Genersl Counsel for Departmentsl Service thst certsin
improprieties msy hsve occurred at the Departament's regional
Office for Civil Rights in Boaston. Although the Department is
not presently in s position to de:ermine the verscity of these
sllegations, which concern the sltering, unsuthorized removsl, or
other misuse of certsin documents Decesssry for the processing of
civil rights complsints, I am concerned thst these documents be
secured ss soon as possible to permit an impartisl and thorough
investigstion of these allegations. I further understsnd thest
these documents msy be relevant to an on-going investigstion
which Your office is conducting.

Accordingly, I hereby request thst you tske custody of whstever
documents B8y be relevant to the Departaent's investigstion of
the slleged improprieties in the Boston regionsl office. You sre
slso requested to secure these documents in order to ensure their
integrity snd to protect them from sny possible slteration,
unsuthorized removsl, or other misuse until such time ss the
relevant investigation hss been completed.
Hilliln/.); Béett

cc: Alicia Coro, Acting Assistant

Secretary for Civil Rights

wWerdell L. Willkie, Genersl Counsel

100 MARYLAND AVE SW WASHINGTON DC 20202

av



01-85-2017

Massachusetts College of Art

OCR Division: Postsecondary Education

Adams Letter of Pinding Due Date: 12-)9-85

Date of Letter of Pinding: 12-19-85

Discrepancies Noted:
Attoiney Division transmittal sheet indicates that LOF was
Submitted to Attorney Division for review and released by Attorney
Division on 12-20-85.

Regional Director Signature Log indicates that LOF was signed by
Regional Director on 12-20-85.

01-85-2022

Xale University

OCR Division: Postsecondary Education

Adans Letter of Finding Due Date: 9-19-85

Date of Letter of Pinding: 9-19~85

Discrepancies Noted:
Attorney Division transmit*.. sheet and Log Book entries indicate
;E;S-ggf/sop was submitted to and released by Attorney Division on

01-85-2023

Massasoit Community College

OCR Division: Postsecondary Education

Adans Letter of Pinding Due Date: 10-~30-85

Date of Letter of PFinding: 10-30-85

Discrepancies Noted:
Attorney Division transmittal sheets indicate that LOF was
subnitted for reviev on 10-31-85, 11-6-85, 11-7-85 and 11-8-85.
Attorney Division Log Book entries indicate that LOP was released

by Attorney Division with minor sodifications on 10-31-85.

Carbon copy of LOF contains the circled, undated approval
signature of Attorney Loa Bliss.

O
FRIC 73-7630 - 87 - 4
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21-85-3002

Massachugetts Rehabjlitation Commission

OCR Division: Postsecondary Bducation R

Adams Letter of Pinding Due Date: 1-16-86

Date of Letter of Pinding: 1-1(C-86

Discrepancies Noted:
Attorney Division transmittal sheets and Log Book entries indicate
that LOF was submitted to Attorney Division for review on 1-21-86
;Egzisgz-as and cleared by Attorney Division with modifications on

021-85-3006

Massachusetts rebabilitation Commission

OCR Division: Postsecondary Education

Adams Letter of Pinding Due Date: 12-12-85

Date of Letter of Pinding: 12-12-85

Discrepancies Noted:
Attorney Division transmittal sheet indicates submission of LOF to
Attorney Division for review on 12-1(-85 and release of LOF with
modifications on 12-16-85.

Carbon copy of LOP contains undated signature approval of Attorney
Lawrence Humphrey.

01-86-2001

Cape Cod Commpnity College

OCR Division: Postsecondary Education
Adams Letter of Pinding Due Date: 2-6-86
Date of Letter of Pinding: 2-6-86
Discrepancies Noted:

Attorney Division transmittal sheet and Log Book entries indicate
that the LOP was submitted for review and released on 2-7-86.

Carbon copy of LOF contains the undated signature of Attorney
Lawrence Humphrey and the urndated and circled signature of
Attorney Loa Bliss.

99
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D1-86-2020
Clazk University

OCR Division: Postsecondary Division

Adans Letter of Pinding Date: 4-21-86

Date of Letter of Pinding: 4-21-86

Discrepancies Noted:

Attorney Division transmitta. sheet indicates that remedial action
plan was submitted for review on 4-21-86 and released by the
Attorney Division with modifications on 4-22-86.

LOP dated 4-21-86 refers a telephone conversation wi%h James
Collins. Case file includes a handvwritten memorandum “o file
dated 4-22-86 in which this telephcne conversation is documented.

Regional Director's Signature Log indicates that LOPF was signed by
Regional Director on 4-23-86.

Carbon copy of LOF contains circled signature of Attorney Loa
Bliss. Incomplete date next to her signature has been crossed
out.

01-86-2034
Anna Maria College
OCR Divisizn: Postsecondary Educaticn

Adams Letter of Pinding Due Date: 6-17-86

Date of Letter of Pinding: 6-17-86

Discrepancies Noted:

O
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Carbon copy of LOF contains undated signature approval of Attorney
Lawrence Humphrey.

Entries in Regional Director's Signature Log indicate that LOF was
signed on 6-18-86.




01-85-1003
Hamden (CT) Board of Fducation

OCR Division: Elementary and Secondary Education -

Adams Letter of Pinding Due Date: 11-11-85
Date of Letter of Pinding: 11-8-85
Discrepancies Noted:

Signature of OCR Attorney Loa Bliss on LOF carbon is circled ang
undated.

021-85-1012

Boston (MA) School Department

OCR Division: Elementary and Secondary Education
Adams Letter of Pinding Due Date: 1-21-86

Date of Letter of Pinding: 1-21-86
Discrepancies Noted:

Attorney Divieion transmittal sheet indicates that LOF was
submitted for clearance and released on 1-23-86.

Regional Director's Signature Log indicates that LOP was siqned by
Regional Dircctor on 1-24-86.

LOF carbon copy contains circled undated signature approval of
Attorney Loa Bliss.

OCR Divieion: Elementary and Secondary Education

Adams Letter of Pinding Due Date: Could not be determined

Date of Letter of Pinding: 10-17-85

Discrepancies Noted:
Attorney Division transmittal eheet and Log Book entries indicate
that LOF was submitted to Attorney Divieion on 10-21-85 and
released by Attorney Division on 10-22-85.
Carbon copy of LOF contains the circled signature of Attorney Loa

Blies. The "10-17-85" date appearing next to the Bliss signature
has been <rossed out.
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01-85-1026

Bandolph (VT) School District

OCR Division: Elementary and Secondary Education

Adanms Letter of Finding Due Date: 1-14-86

Date of Letter of Pinding: 1-14-86

Discrepancies Noted:
Attorney Division transmittal sheets indicate that LOP was first
submirtted to the Attorney Division for review on 1-14-86 and
released on 1-15-86 and then again submitted and released on
1-17-86.

Recional Director's Signature Log indicates that LOP wvas signed on
1-17-86.

Carbon copy of LOF contains the undated and circled signature of
Attorney Loa Bliss.

01-85-2037
Burrillville (RI) School District
OCR Division: Elementary and Secondary Education
Adanms Letter of Finding Due Date: 11-4-85
Date of Letter of Finding: 11-4-8S
Discrepancies Noted:
Typist's initials at bottom of IOP are dated 11-5-8S.

Cn carbon copy of LOP Attorney Loa Bliss circled her signature.
The date next to her signature appears to have been crossed out-

Prony
Pp)
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01-86-1003
Union (VT) School District

OCR Division: Elementary and Secondary Education

Adanms Letter of Pinding Due Date: 2-19-86

Date of Letter of Pinding: 2-19-86

Discrepancies Noted:
Attorney Division transmittal sheets indicate submissions of LOP
to Attorney Division on 2-20/21/24-86 and final release of LOF on
2-24-86.
Carbon copy of LOP contains the circled undated signatures of
Attorneys Loa Bliss ari Lawrence Humphrey.

M—lm. hd -

Kittery (MF) School Diatrict

OCR Division: Elementary and Secondary Education

Adams Letter of Pinding Due Date: 4-21-86

Date of Letter of Pinding: 5-15-86

Discrepancies Noted:
Attorney Division transmittal sheet indicates submission of LOP to
Attorney Division on 5-16-86 and release of LOP by Attorney
Divillop on 5-16-86.
LOF dated 5-15-86 refers to a 5-13-86 letter from Kittery School
District. Kittery lette- »»3 an OCR, Boston receipt stamp of
5-19-86.

LOF carbons produced by EOS Ethel Shepard-Powell indicate EOS and
Branch Chief sign-off on 5-19-86.

Q 2
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01-85-2024

Boston Unjversity

OCR Division: PRMS

Adass Acknowledgement Letter Due Date: 10-1-85 .

Date of Acknovledgement Letter: 9-27-85

Discrepancies Noted:
Attorney Division trznsmittal sheet indicates that acknowledgement
letter was submitted to Attorney Division for review on 9~25-85
and was released by Attorney Division on 10-1-85.

01-86-1009

Rutland (VT) School District

OCR Division: PRMS

Adams Acknowledgement Letter Due Date: 1-7-86 -

Date of Acknowledgement Letter: 1-7-86

Liscrepancies Roted:
Attorney Divieion transmittal sheet and Attorney Division Log Book
entries indicate that acknovledgement letter was submitted to
Attorney Divieion for review on 1-7-86 and released by Attorney
Divieion on 1-8-86.

2)1-86-1719

Maine Department of Education and Cultural Services

OCR Division: PRMS

Adams Acknowledgement Letter Due Date: 4-24-86

Date of Acknowledgement Letter: 4-24-86

Discrepancies Noted:
Attorney Division transmittal sheet and Attorney Divieion Log Book
entries indicate submission of acknowledgement letter to Attorney
Division on 4-24-86 and release of letter with suggested

sodifications on 4-25-86. Suggested modifications appear in
sc*~rwledgement letter dated 4-24-86.

RIC '
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OCR Division: PRMS

Adams Acknowledgement Letter Due Date: 6-18-86

Date of Acknowledgement Letter: §-18-86

Discrepancies Noted:
Atterney Division traasmittal sheet and entries in Attorney
Division Log Book indicate that acknowledgement ieiter was
submitted to Attorney Division on 6-17-36 and released by Attorney
Division on 6-19-86.

01-86-1032

Thonpson (CT) Board of Zducation

OCR Division: PRMS

Adams Acknowledgement Letter Due Date: 6-20-86

Date of Acknowledgement Letter: 6-20-86

Discrepancies Noted:
Attorney Division transmittal sheet and Loj Book entries indicate
that acknowledgement lette:r was submitted to Attorney Division for
clearance on 6-19-86 and released by Attorney Division on 6-23-86.

01-86-2079

Morthern Essex Community College

OCR Division: PRMS

Adams Acknowledgement Letter Due Date: 2-20-86

Acknowledgement Letter Dated: 2-20-86

Discrepancies Noted:
Attorney Division transmittal sheet and Log Book entries indicate

that acknowledgement letter was submitted to Attorney Division for
review on 2-20-86 and released by Attorney Division on 2-21-86.

ER]!
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01-86-2082

Mestern New England College School of Law

OCR Division: PRMS .

Adams Acknowledgement Letter Due Date: Could Not Be Determined

Date of Acknowledgement Letter: 3-12-86

Discrepancies Noted:
Pttorney Division transmittal sheets indicate that acknovledgement
letter war submitted to Attorney Division for clearance on 3-13-86
and 3-17-86 and was released by Attorney Division on 3-18-86.

01-86-2084

Mentwerth Institute of Technology

- OCR Division: PRMS

Adams Acknowledgement Letter Due Date: 4-17-86

pete of Acknowledgement Letter: 4-17-86

Discrepancies Noted:
Attorney Division transmittal sheet and Log Book entries indicate
that acknovledgement letter was submitted to Attorney Division for
review on 4-15-86 and released with suggested modifi~ations on

4-18-86. The suggested moGifications appear in the
acknowledgement letter dated ¢ -17-86.

O
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01-84-6004
01-85-6005
01-86-20C4
01-86-2010
£1-86-2011
01-86-2013
01-86-2026
01-86-2033
01-86-2078
01-86-2090
01-86-3001
01-86-3007
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University of New Hampshire

New Hampshfre vocstional Technical College
North Shore Community College

Bentley College

Smith College

Hsrvard University

Western New England College

Oniversitv of Mass./Boston

New England School of Law

Lyndon State College

Massachusetts Rehabilitation Commission

Massachusetts Relabilitation Commission

107
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION
US DEPARTMENT OF EDUCATION

VIVIAN D. BELL, EOS, Elementery end Secondery Education
Division, OCR, Boston was interviewed at the Office of
Inspector Generel, Boston on August 29, 1986 by Speciel
Agents Gery E. Mathison end Kethryn P. Beziuk. BELL provided
the following information in substance:

She has been employed within the Elementery and Secondary
Education Division for ten yeers.

It is her understanding that LOFs issuod by the Elementary
end Secondary Bducation Division have been backdated to meet
the Adams due dates. She hes leerned of this pract.ce
through conversetions che has had -ith BEVFRLY BROWN, un EOS
assigned tc the Elementery and Secondary Bducation Division.
BROWN hes told her that severel LOFs have been backdated end
thet Division Director LOUIS SIMONINI directed the
backdating.

BELL believes thet the backdatirg hes been occurring for the
two year period that SIMONINI has served es Division
Di.ector., SIMONINI hes told Division employees that under no
circumstances will en Adams due date be missed. BELL advised
that backdating hes not occurred >n eny of her cases.

BELL stated thet in June of 1985 she was working on two old
cases thet were expected to be completed by June 30, 198S5.

On both cases the Adams due dates had long-since passed. One
of the cases involved the Connecticut Department of Youth and
Children Services. An edverse finding hed been determined
and the dreft LOP wes under review by the Attorney Division.
In this cese BELL wes directed by SIMONINI to contect the
compleinant end ettempt to persuade the compleinent to
withdrew the compleint so thet the June 30, 1985 deadline
would not be missed. SIMONINI reportedly told her thet she
should tell the compleinent to with reg the current compleint
and leter re-file.e new compleint.’. BELL was eble to persuade
the compleinant to withdraw the complaint. To her knowledge
the compleinant never re-~filed e compleint.

The second case ves Gerdner v. Quincy School District. 1In
this case no violetion hed been determined and an

inve tigative report wes in preparation. BELL’S immediate
supervisor MARTHA HUPF directed BELL to contact the
conplainant end convance the complainant to withdraw the

08/29/86; 09/02/86; dep; 86-000290
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BELL Page 2

complaint bacause she (BUPF) did not want to miss the due
date. BELL made the contact and the complainant withdrew the
complaint. BELL later learned that OCR Attorney LOA BLISS
had been told by BUFF that & withdrawal of the complaint
would be sought and that BLISS staunchly disapproved of any
such contact with the complainant.

Q
L

4




105

OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION
US DEPARTMENT OF EDUCATION

PERSON INTERVIEWED: Loa Bliss -
Acting Regional Director -
Office for Civil Rights, Region I

DATE OF INTERVIEW: July 22, 1986
PLACE OF INTERVIEW: I1G Office, Boston, MA
INTERVIEWED BY: J.H. Ta lor, Gary E. Mathison

Special Agents

MS. BLISS was interviewed regarding her knowledge of Adams
Order Violations allegedly occurring in the Region I OCR
office. During the interview MS. BLISS furnished the
following pertinent information:

1. She has held her current position since
July 7, 1986. Prom April 5, 1985 until
July 7, 1986 she was Chief Civil Rights
Attorney, Region 1. Prom May 1979 until
April 5, 1985 she was a Civil Rights Attorney
in the Denver OCR office.

2 When her initials appear on a "sign off"™ sheet
with no date, it means that her review of the
subject document occurred after the date typed
on the document. However since arriving in
Boston there bhave been 3 or 4 occasions when
she was away from the office at the time the
final copy was typed after she had approved a.
draft. She stated that on these 3 or 4
occasions she initialed the "sign off® form
after the letter of findings was sent out to
complete the file. She advised that on these
occasions she did not date her initials.

3. MS. BLISS advised that she initially discussed
the backdating problem with MCCANN (then
Regional Director for OCR) in approximately
July 1985. She again discussed it with him
in

07/22/86; 07/23/86; dap; 86-0002%0
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BLISS Page 2

S.

7.

approximately September 1985 and January
1986. She stated that during each discussion
MCCANN would agree that it was improper and
that it should atop, but he never took any
action to cozrect the problem.

She stated that in approximately December 1985
LARRY HUMPHREY, another OCR Attorney
questioned her about backdating which prompted
her discussion with MCCANN in January 1986.

In approximately December 1985 she questioned
SIMONINI about the backdating problem, however
he gave her no response she could recall. She
advised that sometime later SIMONINI told her
he had called JIM LITTLEJOHN, OCR,
Headquarters, who told him everybody does it
{backdating).

She stated she has discussed the backdating
problem with OCR employees MARCY HUFF and
RALPE D'AMICO. During a staff meeting
conducted on July 9, 1986 HUFP asked if they
wousd continue backdating documents. During
this same meeting it was reported the moston
OCR office had 5 overdue cases, however PRIMS
Director LOUIS MEYI commented they actually
had 25. MS. BLISS was unable to explain the
basis for MEYI's comment.

MS. BLISS advised she felt the backdating
began innocently, but snowballed when no-one
took action to stop the practice.
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION
US DEPARTMENT OF EDUCATION

PERSON INTERVIEWED: Loa Bliss
supervisory General Attorney-
Office for Civil Rights
Region I
DATE OF INTERVIEW: August 11, 1986
PLACE OF INTERVIEW: IG Office, Boston, Massachusetts
INTERVIEWED BY: J.B. Taylor, Kenneth F. Crossen

Special Agents

MS. BLISS was interviewed regarding her knowledge of Adanms
Order Violations allegedly occurring in the Region I OCR
office. During the interview MS. BLISS furnished the
following information:

1. BLISS .:~ved as Acting Regional Director for OCR in
Region . from July 7, 1986 until August 9, 1986. She is
presently serving in her former position as Supervisory
General Attorney. .

2. BLISS stated that in approximately April of 1985, when
she first came to the Boston Civil Rights Office, a
heavy workload existed. The Boston office had been
instructed by Headquarters to close approximately 50
cases by June 30, 1985. BLISS believed that it was
during this crunch period that an employee raised a
guestion as to whether typing associated with Letters of
Pinding (LOF) could not be finished later and the
necessary documents backdated. BLISS stated she was not
overly concerned with this occurring since it was her
impression that all investigativs work on these cases
had been completed and the deIay was due to typing
restrictions. However, soon thereafter BLISS noticed
that employeas began to do whatever they wanted.
Documents were backdated up to 5 days for reasons other
than typing restrictions. BLISS stated that this
pract ice bothered her. BLISS believes that this is when
she fizst discuss:d the backdating problem with RICHARD
MCCANN (then Regional Director for OCR). MCCANN agreed
that a pzoblem did exist but never took any action to
correct the problem.

rac
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3.

4.

S.

BLISS ststed ghe believed one dsy, 88 she exited the
office for the day, she may have dated a document the
last day of the Adams due date prior to her review; but
this caused her concern and ss s result she decided to
fesesIch her need to date reviewed documents. BLISS
ststed her resesrch revealed that the Investigstive
Procedures Manusl did not show an obligation to date.
Her responsibility wss only to deteraine the legsl
sufficiency of the document. As s result she decided to
no longer date past due documents but to initisl the
document snd circle her initisls. BLISS ststed she also
sdvised her stsff they hsd no obligstion to date
documents. She instructed them to either initisl the
document and provide the correct date or simply initisl
the document. BLISS did inform the stsff of her
intention to initisl &nd circle her initials on past due
documents.

BLISS estimated that she wss swsre of spproximetely 5-10
csses which she believed were backdated. When informed
our reviev hsd disclosed more than 10 csses of
backdating, BLISS ststed she recslled thst st s Senior
Stsff Meeting the PRMSS Director (LOU MEYI) sdmitted
there were spproximately 25 csses.

BLISS ststed she hsd no knowledge of employee drug use
either on or off the job nor was gshe sware of sny
employee sbuse of snnual or sick lesve. BLISS slso
ststed she wss not swsre of employees tsking excessively
long lunch bresks. As to business being conducted on
Government time other thsn officisl business BLISS
ststed she wss sware of s prior investigstion of LOU
SIMONINI making snd receiving ron-government relsted
telephone calls snd was informed by the Deputy Director
that BEN BAYNES wes using his .reader to stuff envelopes
for privaste business. .

113
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION
U.S. DEPARTMENT OF EDUCATION

PERSON INTERVIEWED: Prank Bucci
Deputy Regional Director -
Office for Civil Rights

Region I
DATE OF INTERVIEW: August 14, 1986
PLACE OF INTERVIEW: 1.G. Office, Boston, Massachusetts
INTERVIEWED BY: J.H. Taylor, Kenneth F. Crossen

Special Agents

MR. BUCCI was interviewed regarding his knowledge of Adams
Order Violations allegedly occurring in the Region I OCR
office. During the interview be provided the following
information:

1. He Las held his current position since August 13, 1978.
fie just became employed by the U.S. Government with the
Department of Health, Education and Welfare on December
10, 1970. BHe has served with the Department of
Education since its inception.

2. BUCCI stated that in early 1982 his duties included
reviewing every Letter of FPinding (LOF) issued by the
Region I OCR office. However, since his heart attack in
1984 he has not devoted time to the case process except
dneing crisis periods.

3. BUCCI stated that when the IG investigation began he
heard through office rumor that the IG was inquiring
abaut OCR personnel backdating LOP's. He stated he was
nct aware of any backdating and had never witnessed any
backdating. He also stated he, hA:anvc: been told by
anyone to backdate a LOP nor'Kad: bhad discussions with
the Regional Directors or D(vis;on Directors about the
possibility of backdatling LOP's.

4. BUCCI stated he suspected backdating may have taken
place because he can recall arriving at the office in
the morning and noticing LOF packages dated the prior
day prepared and reading for mailing.

S. BUCCI had no other knowledge regarding allegations of
backdating LOF's in the Region I OCR office.
rac
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION
U.S DEPARTMENT OF EDUCATION

PERSON INTERVIEWED: Eleanor Cardarelli
Legsl Technicisn -
Office for Civil Rights .

Boston, MA
DATE OF INTERVIEW: August 12, 1986
PLACE OF INTERVIEW: 16 Office, Boston, MA
INTERVIZWED BY: J.H. Taylor, Kathryn Baziuk

Special Agents

Ms. Csrdarelli was interviewed regsrding her knowledge of
slleged backdating of LOF's snd LOA's by OCR employees.
During the interview she furnished the following information:

1. She hss been an employee of ED/OCR since
December 1983, and hss served in s Legsl
Technicisn capacity for two years. Prior to
this, she worked in the Elementary snd
Secondary Bducation Division of OCR where her
duties included typing LOF's.

2. On occasion she was ssked to backdate LOF's by
Louis Simonini or s Branch Chief.

3. She never questioned the backdating sctivity.
4. She ststed thst the matter >f backdating is

common knowledge, snd hss been prevslent in
OCR for spproximately 2 to 3 years.
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION
U.S DEPARTMENT OF EDUCATION

RALPH B. D'AMICO, JR., EOS., Elementary and Secondary
Education Division, OCR, Boston was interviewed at the Office
of Tnspector General oh August 21, 1986 by Special Agents
Gary E. Mathison and Kenneth P. Crossen. D'AMICO provided
the following information in substance: -

He has been employed with OCR, Boston since October 19,

1980. From that date until July 6, 1986 he served as an EOS
within the Postsecondary Education Division. On July 6, 1986
he transferred to the Elementary and Secondary Education
Division.

Within the Postsecondary Education Division he served as an
acting branch chief on three occasions (November, 1981
through March, 1982; August, 1985 through November, 1985;
and, January, 1986 through April, 1986).

He advised that an LOF, prior to issuance is always resviewed
by the OCR Attorney Division. Subsequent to Attorney
Division review, the LOP is typed in final form with
carbons. The LOP is then Circulated among Divisional and
Attorney staff and the yellow carbon Copy is initialed and
dated by the approving staff members. The LOP is then
furnished to the Regional Director for final approval and
signature. Subsequent to the Regional Director's signing.,
the LOP is returned to the Division or Branch Secretary for
dating, photocopying and mailing.

D'AMICO advised that he is not aware of an; backdating of
LOPs in the Postsecondary Education Division. D'AMICO
qualified this statement by stating that on one or two
occasions, LOFs were signed on a Saturday and backdated to
the previous Priday because it was OCR's understanding that
LOPs could only be issued on a business day (i.e. Monday
through rriday).

D'AMICO Stated that he has heard that LOPs issued by the
Elementary and SeCondary Bducation Division have been
backdated to meet Adams due dates. He has no direct evidence
regarding this allegation and advised that he learned of the
allegation through conversations with OCR employees RANCE
O'QUINN and ETHEL SREPARD-POWELL. According to D'AMICO, in
April or May, 1986 O'QUINN and SHEPARD-POWELL told him that
Elementary and Secondary Education Division Director, LOUIS
SIMONINI had directed them to backdate LOPs. O'QUINN also
reportedly told D'AMICO that he (O'QUINN) had informed
Regional Director RICHARD MCCANN of the backdating issue.

08/27/86; 08/28/86;
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION
US DEPARTMENT OF EDUCATION

PERSON INTERVIEWED: Margeret E. Donoher
Secretery (Pert-Time) -
Office for Civil Rights, Region I

DATE OF INTERVIEW: August 11, 1986
PLACE OF INTERVIEW: I1G Office, Boston, MA
INTERVIEWED BY: J.B. Teylor, Kenneth F. Crossen

Special Agents

MS. DONOHER uas been employed by ED as e part-tine Secretary,
OCR, Boston, MA since May, 1985. Prom May, 1985 until

July 21, 1986 she wes sssigned to the Elementsry snd
Secondary Division (E&S). Since July 21, 1985 she hes been
assigned to PRMS. MS. DONOHER was interviewed to obtein
information regarding alleged backdating of Letters of
Pinding (LOF) and Letters of Acknowledgement (LOA). During
the interview she furnished the following information:

1. Ber duties consist primarily of typing. Since she
is e part-time employee, most of her typing is
given to someone else for dating efter signature es
she is usuelly not there.

2. she does not know who dates the LOF's end LOA's she
types.

3. She recslled one incident when MARTBA HUFP returned
en LOF she hed typed, told her to reprint it and
delete the information et the eund showing who typed
it end when it ves typed. BEUFPF never told her why
she wented this done and she never asked.

3

4. Other then the incident described above, ell of
DONOHER's LOP's ere still on discs end contein her
typed initisls and the date she typed them. She
geve these discs to HUPPF seversl weeks ago when she
moved to PRMS.

S. She hes 1no other knowledge regarding sllegations of
backdating of LOF's in the Region I OCR office.

08/12/86; 08/12/86; dap; 86-000290
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION
US DEPARTMENT OF EDUCATION

PERSON INTERVIEWED: Judith A. Halper
Secretary tc Deputy
Regional Director
OCR, Region 1

DATE OF INTERVIEW: August 12, 1986
PLACE OF INTERVIEW: 1G Office, Boston, MA
INTERVIEWED BY: J.HB. Taylor, renneth F. Crossen

Specisl Agents

MS. HALPER has held her current position since November

1984. She was intervieved regarding her knowledge of alleged
backdating of Letters of Pinding (LOFs) snd Letters of
Acknowledgement (LOAs) issued by OCR, Region I. During the
interview she provided the following information:

1. Her duties include preparing memos, tsking
dictstion, logging in mail, time snd
attendance snd typing for other divisions.

She ststed thst currently she seldom types
LOFs, but lsst yesr she typed many LOFs as the
Postsecondary Education Division had
secretsrisl problems.

2. After sn LOF wss signed by the Regional
Director it was returned for dating. She
ststed thst when she typed s date on sn LOF,
LOU SIMONIRI would tell her whether or not to
backdate it. 5he sdvised thst Branch Chiefs
msy have also told her to backdate but she
could not recall for sure.

3. She advised she felt this wss 8 necessary
procedure to show hesdquarters they were doing
their best to meet Adams due dates.
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION
US DEPARTMENT OF EDUCATION

PERSON INTERVIEWED: Judith Ann Halper
Secretary to the Deputy Regional
Director
Office for Civil Rights
Region I

DATE OF INTERVIEW: August 14, 1986

PLACE OF INTERVIEW: 1.G. Office, Boston, Massachusetts

INTERVIEWED BY: J.d4. Taylor, Kenneth F. Crossen
Special Agents

MS. BALPER was interviewed to obtain information concerning
alleged unofficizl business being conducted during government
time. During the interview she furnished the following
information: .

1
|
1. BALPER admitted she had performed unofficial.business ‘
during government time and on government premises. She 1
stated that PRANK BUCCI and LOU SIMONINI, two of the
supervisors in the Region I OGR office, had asked her to
do typing related to changes they needed nade to their
SFP-17]1 forms. The SF-171 forms were being submitted for
the vacated position of OCR Regional Director in Region
I.
<
|

2. HALPER stated that on August 13, 1986 BUCCI asked her to
make minor changes to his SP-171. She ‘performed the
requested changes on that day and admitted the changes
were made during her normal duty hours and through the
use of U.S. Government equipment (her typewriter). She
stated that she no longer had a copy of the SF-171 as it
had been returned to BUCTI upon,;oaplction of the
changes. BALPER also admitted’ khat last year BUCCI had

requested her to make similat changes to an SP-171 being

submitted for a vacated OCR Regional Director position
in San Prancisco.

3. HALPER stated that on August 13, 1986 SIMONINI also
asked hez to make changes to his SP-171. However:,
SIMONINI told her not to make the changes during
government time. As a result, on August 13, 1986 she
worked on SIMONINI's SP-171 for approximately 15 ainutes
after completion of her reqular duty hours. She also

KJaC :
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worked on the Sr-171 for approximately 15 minutes before
her regular duty hours began on August 14, 1986. HALPER
admnitted the changes were made through the use of a U.S.
Government typewriter. She stated she no longer had
SIMONINI's SF-171, as she had returned it to SIMONINI,
butdiz was her understanding that additional typing vas
needed.

BALPER stated she would be able to identify the changes
she had made to both SF-171's. Sie also stated the
typevriter ribbon and diskette she had used to make the
changes vere available.

HALPER was not awvare of any other non-government related
business that took place in the Region I OCR office.

Upon completion of the interview HALPER voluntarily
agreed to provide a sworn statement relating to the
typing she had done to change BUCCI and SIMONINI's
SP-171's.
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION
U.S DEPARTMENT OF ECUCATION

BENNIE J. BAYNES, Equal Opportunity Specialist (EOS),
Postsecondary Education Division, OCR, Boston was interviewed
on August 21, 1986 at the Office of Inspector General, Boston
by Special Agent Gary E. Mathison and Investigative Assistant
Doreen Pulos. HAYNES provided the following information:

HAYNES advised that occasionally the dates placed at the top
of LOFs are not accurate. Be explained that he knows of at
least eight instances when LOFs were backdated to meet Adams
due dates. Two of the cases (Bughes v. Maine Bureau of
Rehabilitation and a compliance review on Western New England
School of Law) were cases in which he was the responsible
EO0S. HAYNES stated that in each of these two cases the LOFs
were written by him, signed by the Regional Director, and
then backdated by a clerical employee. HAYNES advised that
these two LOFs were backdated at least one week and poss.bly
as nuch 83 two weeks to meet the Adams requirement. He
advised that the LOFs were not backdated because of delays
caused by clerical shortages. He stated that the LOFs were
simply not prepared &nd approved by the due dates.

*  HAYNES does not know who directed the two LOFs to be
backdated but speculated that the backdating may have been
directed by either the OCR Attorneys or his Supervisor,
BARBARA WILSON. He commented that BARBARA WILSON knew that
the Adam's due date would not be met in both of these cases
and had conversations with him (BAYNES) with regard to
missing the due date.

HAYNES stated that over the past year he has heard of at
least six other cases in which LOFs vere backdated. He does
not tecall the identity of these cases. He advised that
these six cases were worked by the Elementary and Secondary
Education Division and he learned of the backdating through
conversations’with OCR employees RANCE O'QUINN, VIVIAN BELL
and BEVERLY BROWN,

HAYNES further advised that in June or July, 1985 he
overheard OCR Supervisors, LOUIS SIMONINI, BARBARA WILSON and
MARTHA HUFF discussing the backdating of LOFs. BAYNES stated
that he overheard these conversations during the period
(April through June, 1985) when OCR, Boston was under a
"crunch® to complete numerous backlogged cases.
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OFFICE OF INVESTIGATION
U.S DEPARTMENT OF EDUCATION

MARTHA L. BUPF, Branch Chief, Elementsry snd Secondary
Bducation Division, OCR, Boston was interviewed on
September 29, 1986 by Specisl Agents Gary E. Mathison-and
Rathryn P. Bsziuk. BUFF provided the following -
information in substance:

She has been employed within OCR, Boston since May, 1973
snd hss served as 8 Branch Chief since October, 1978.

She is sware that two LOPs (85-1003 snd 86-1003) contsin
incorrect issusnce dates. She explsined thst she worked
on both LOPs and she is certain thst the LOFs were not
signed or issued on the dates appesring st the top of the
LOFs. She does not know the circumstsnces concerning the
plscement of dates on these LOPs.

She has never directed anyone to backdate an LOF. She
hss never directed anyone to delete the typing date
sppesring on an LOP.

She has never directed an EOS to encoursge s complsinant
to withdrav s complsint. It is her understsnding thst in
the Quincy School District case the complainsnt initisted
the complaint withdrswsl.

&
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UPPILE UP INDFEL 1U.1 UENENAL
OFFICE OF INVESTIGATION
US DEPARTMENT OF EDUCATION

PEKSON INTERVIEWED: Lawrence D. Humphrey
Attorney -
Office for Civil Rights -
Region 1

DATE OF INTERVIEW: August 11, 1986

PLACE OF INTERVIEW: IG Office, Boston, MA

INTERVIEWED BY: J.Hd. Taylor, Kenneth F. Crossen

Special Agents

MR. BUMPHREY bas been an OCR Attorney in Boston since
October, 1985. Prior to that time he was not employed by
ED. He was interviewed regarding his knowledge of
allegations that Letters of Pinding (LOPs) and Letters of
Acknowledgenent (LOAs) issued by OCR, Region I, are being
backdated. During the interview MR. BUMPEREY furnished the
following information:

1. Bis duties include reviewing LOAs and LOPs. The review
process norsally follows a pattern which begins with the
Equal opportunity Specialist (EOS); to his Branch Chief;
to an Attorney to the Chief Attorney; to a Division
Director; to the Regional Director for signature, and
finally back to the appropriate branch for dating,
copying and mailing.

2. When an LOA or LOF is received in the Legal Section it
is accompanied by a cover sheet submitted by the EOS
vhich shows the Adams due date. The Legal “echnician
esters the date the item was received in the legal
seccion on this forms as well as the date it vas
returned. HUMPHREY said he always placed the actual
date Ut reviev on the cover gheet but when he initialed
the tissue copy of the report he did not date it if it
vas after the Adams due date. RUMPRREY advised he did
not date the copies as he did not want to be part of any
backdating.

3. Be has heard rumors in the office regarding backdating
and feels it is probably a matter of common knowledge in
OCR as he had discussed it with Investigators and the
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HUMPHREY Page 2

other OCR Attorneys. He stated that he, BRENDA WOLFFP
and LOA BLISS had discussed initialing but not dating
LOAs and LOFs which were past the p3anms due date. EHe
stated he believes each followed this policy.

4. LOAs and LOFs are not dated when he reviews them. BHe
has not checked to see what date finally is placed on
the letter. HUMPHREY cited one instance in which LOU
SIMONINI atteaspted to have him sign off on a letter
vhich he had not reviewed. BUMPHREY refused. SIMONINI
told then Regional Director MCCANN who asked him why he
wouldn't sign off. When he told MCCANN‘he had not read
it, NCCANN said o.k.

5. NUMPHREY advised he has not discussed the backdating
with NCCANN, BUCCI, SIMONINI or RANDOLPH. BHe stated
that SIMONINI is the only one who has pressured him. Be
feels BIMONINI's only concern is meeting the Adaas due
dates and that SIMONINI is not concerned with quality.

6. HUMPHREY staied he knew that he would be falsifying
records if he incorrectly dated the documents so he did
not put a date next to his initials. §Ne felt that by
doing this he was certifying only that he had reviewed
the document, not when. He advised that to put an
accurate date of review by his initials on the copy
would have "created a lot of problems”.

[
St
o
&

ERIC

Aruitoxt provided by Eic:

A




125

OFFICE OF INVESTIGATION
US DEPARTMENT OF EDUCATION

PERSON INTERVIEWED: Robert J. Hurley
Equal Opportunity Specia’ist
Program Review and Management
Support Staff -
Office for Civil Rights
Region I

DATE OF INTERVIEW: August 13, 1986
PLACE OF INTERVIEW: IG Office, Boston, Massachusetts

INTERVIEWED BY: J.H. Taylor, Kenneth F. Crossen
Special Agents

MR. BURLEY has been employed by ED since ita inception. BHe
was employed by the former Department of Bealth, Education
and Welfare from Pebruary of 1979 until ED's inception.
During this time he bas beld a position as an Equal
Opportunity Specialist in the Office fur Civil Rights.

1. BURLEY's duties conaist Primarily of the proceasing of
conplaints received by OCR. BEis specific .
responsibilities include drafting Letters of
Acknowledgement (LOAS). Once a complaint received by
OCR is considered complete a8 LOA muat be drafted, signed
and mailed within 15 daya of the date the complaint was
complete. The LOA is mailed to the complainant and the
person or institution adéresaed in the complaint.

BURLTY stated that all LOAs must be approved by the
Legal Department in OCR. He drafte the LOA and aends it
to Legal for approval. Once Legal approves the LOA it
ia returned to PRMSS for Signature. HURLEY indicated
tha: LOU MEYI signe all LOAs.

BURLEY stated that both be andMby} date the LOAs. BHe
indicated that the datea he puts on lettera are
sometimea typed and other times handwritten.

HURLEY stated he had never backda“ed an LOA. He aleo
stated he had never been told t. put an incorrect date
on a LOA and vas not aware of any LOAs being backdated.
HURLEY admitted that letters have been sent out without
obtaining written Legal approval, but atated in most of
these inatances LOU MEYI had apoken to Legal and
obtained their verbal approval. BURLEY atated he could
not recall ever miesing a due date on a LOA.
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION
US DEPARTMENT OF EDUCATION

Cecilie L. Lake

Secretery, Elementary end
Secondary gducation

OCR, Region I

August 12, 1986
IG Office, Boston, MA

J.B. Teylor, Kenneth P. Crossen

Speciel Agents

MS. LAKE hes been employed by OCR, Boston, MA since Merch

1977.

She wes intervieved re
backdating of Letters of

garding her knowledge of elleged
Finding (LOPs) end Letters of

Acknowledgement (LOAs) fssued by OCR, Region I. During the

interview she furnished the

1.

followving information:

Her Suties include timekeeping, the preparetion of
trevel vouchers end typing reports. She steted she
spends e lot of her time typing LOPs. She edvised
LOPs often ere retyped severel times due to
modifications, corrections, etc.

LOFs ere not dated until they have completed the
review process end been signed by the Regional

Director.

dating end mailing.

After signeture they ere returned for

She steted thet sometimes she has been told to

backdate LOPs.

She feels the reason LOFs are

backdated is to shov they complied with the Adems
rule regarding time fremes.
lete because e particuler employee is eway from the
office, e shortege of typists, etc. She hes been
instructed to put e particular date on en LOP which
hed been typed by someone else.

LOPs ere sometimes

LAKE steted she specificelly recalled thet LOU
SIMONINX, Division Director, Elementery end
Secondery Education hes instructed her to backdate
She edvised others mey heve elso, but she
was not eble to specificelly recell eny other
individuals.

LOFs.

onder S USC 352

huunﬂummyollhomadlmuunm and » loaned
Pormisuon The report w FOR OFFICIAL USE ONLY and ns th

10 yOus AQINCY it and 3 COmIEnts May ROt Be rYproduced without writien
o L

1

RTINS 1w proh Publec ovail 10 be determined




i

ERIC

Aruitoxt provided by Eic:

127

LARE Page 2

S.

MS. LARE stated that backdating to meet Adams due
dates is common knowledge among Region I OCR
enployees. In her opinion anyone who is not aware
of this practice would have to be a relatively new
empl oyee.

142
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OFFICE OF INVESTIGATION
US DEPARTMENT OF EDUCATION

Person Interviewed: James M. LITTLEJOR!
Director, Policy Development Division
office for Civil Rights (OCR) -
Intervaewved By: J. B. Taylor )
Special Agent

Date of Interview: October 1, 1986

Place of Interview: IG Office, washington, D. C.

Mr. LITTLEJOHN was interviewed to dete.mine if he had
discussed the backdating of Letters of Finding (LOF's) with
any Region 1 OCR employees in late 1985 or early 1986. Mr.
LITTLEJOHN stated he has not heen contacted by any Region I

OCR employees regarding backdating LOF'S) He denied telling
anyone that backdating is done by everyone.
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U'S. DEPARTMENT OF EDUCATION

RICHARD V. MCCANN, 9 Billings Psrk, Newton, Massachusetts was
interviewed st the Office of Inspector General, Boston on
August 20, 1986 by Specisl Agents Gary E. Msthison snd

Ksthryn F. Bsziuk. MCCANN provided the following N
information:

MCCANN sdvised thst he served ss Regionsl Director of OCR,
Boston from April, 1982 until his retirement on July 3,

1986. As Regionsl Director he directly supervised PRANK
BUCCI, the Assistsnt Regionsl Director; the Regionsl
Director's Secretsry, ALI (1sst name not recslied by MCCANN);
the Divisionsl Directors of PRMSS, Elementsry snd Secondary
Education, snd Postsecondsry Education; snd, the Chief Cival
Riyhts Attorney, LOA BLISS.

MCCANN ststed thst he was not directly involved in the
issusnce of scknowledgement/notification letters to
complsinants snd slleged discriminsting sgencies. This
function wes the responsibility of PRMSS snd its Director,
LOUIS MEYI. MCCANN believes thst it wss OCR procedure for
PRMSS to obtsin Attorney Division spprovsl snd clearsnce
prior to the issusnce of scknowledgement snd notificstion
letters. This clesrsnce wss necessary since it wss the

Attorney Division's responsibility to determine Jurisdiction
of the complsint.

MCCANN sdvised thit he was not part of the spproval process
in the issusnce of PRMSS notification/scknowledgement letters
snd merely received copies of the letters subsequent to their
issuance. He sdvised thst he hss no knowledge of sny slleged
backdating of scknowledgement/riotificstion letters.

With respect to the drsfting snd issuance of LOFs, MCCANN
sdvised-thst sfter comrletion of sn investigstion, the
sssigned EOS ‘wouid ccsft sn LOF. The drsft would then be
submitted to the brsnch chief for review snd comments. The
branch chief would then submit the drsft to the Attorney
Division where sn sttorney would review the LOF snd suggest
modifications to mske the LOF s legslly sufficient document.
Attorney Division review was slwsys conducted prinr to the
issuance of sn LOF. During & period of time in 1984,
however, there were no sttorneys in OCR, *>ston and LOFs were
issued without sttorney review.
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MCCANN advised that subsequent to Attorney Division review,
the responsible branch or divisional secretary would type the
LOF in proposed final form and submit the LOF to him (MCCANN)
for his sicnature. The ZOPF so submitted to MCCANN would be
undated and would rontain the appropriate number of carbon
“opies. Included would be the yellow carbon copy which
contained the approval initials of the BOS, Branch Chief,
bivision Chief, Attorney, and Chief Attormey. Prior to
signing the LOF MCCANN would review the yellow carbor. copy to
make certain that the appropriate approvals and initialing
had been completed.

After signing the LOF, it would be returned to the branch or
division for final processing which included dating, copying
and mailing the LOF. MCCANN stated that he did not see the
final dated versions of the LOFs but acknowledged that copies
of such were placed in the Regional Director's reading file.

The Intervievers showed MCCANN a folder/log entitled "RD's
Signature Log® ostensibly indicating dates on which various
documentation was received, signed and released by the
Regional Director. MCCANN examined this 109 and comrented
that he had previously not seen the 1log and did not know of
its existence. He was unable to interpret the entries
appearing thereon and was unable, based on the handwriting,
to deteramine the author of the log.

NCCANN stated that while serving as Regional Director there
vere two circumstances under which LOFs were backdated. He
explained that the first circumstance took plac during the
Spring-of 1985 when a “"cluster” of LOFs were prepared, typed
and signed op a Sunday. At MCCANN's direction each of the
LOFs signed on the Sunday were backdated to the previous
Saturday or Priday. NMCCANN so directed this backdating
because he determined that it may not have been legally
sufficient for a letter to contain a Sunday date of issue.

NCCANN stated that the second circumstance of backdating LOFs
took place on occasions when there was a shortage of clerical
staff. Be explained that on occasion LOFs were prepared and
ready for final typing but because of a shortage of typists
the LOFs were typed the following day. On these occasions he
sanctioned his employees to backdate the LOFs to the date on
which they were ready for final typiny. He explained that
such LOFs were never backdated more than one business day.
MCCANN commented that in his opinion the condition caused by
the shortage of clerical staff legitimized the backdating.

-2~
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He stated that he did not receive OCR Headquarters approval
for this backdating but that discussion of the activity was
held with Headquarters personnel and no objections werd
raised. He was unable to recall the identities of the
Beadquacters employees with whom he discussed the backdatiag.

MCCANN advised that the backdating caused by a shortage of
clerical staff was not a common occurrence. He could not
provide an estimate as to hov many LOFs were backdated.

MCCANN could not recall any other instances of backdating
LOFs. He does not recall receiving any complaints from LOA
BLISS or any other OCR eaployee regarding backdating of LOFs.
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OFFICE OF INVESTIGATION
U.S. DEPARTMENT OF EDUCATION

PERSON INTERVIEWED: Psul McManus

DATE OF INTERVIEW: August 13, 1986 1
PLACE OF INTERVIIW: IG Office, Boston, Massschusetts
INTERVIEWED BY: J.H. Teylor, Kenneth P. Crossen

Specisl Agents

MR. MCMANUS wes intervieve) regsrding his knowledge of Adams
Order violstions sllegedly oc :urring in the Region I oCh
office. During the interview he provided the following
information:

1. Be is no longer employed by the Pedersl Government.
Prior to his departure he had worked for the Governaant
for approximately nine Yesrs. He served ss e Branch
Chief in the Elementsry end Secondary Bducation Division
of OCR in Region I.

2.  MCMANUS ststed the backdating.of LOP's was common
knowledge in the Region I office. While her served ss
Branch Chief only one LOP was issued by bis brsnch. %He
ststed this LOF wss backdated et the insistence of LOU
SIMONINI, his supervisor. This relsted to case
$01-86-1008, Lakin vs. Rittery, Maine School District.

3.  MCMANUS ststed he received the Lskin LOF from ETHEL
SHEPARD-POWELL, the Equsl opportunity Specislist +ho hsd
investigasted the case. POWELL had initisled snd
sccurstely dated the tissue copy of the LOF prior to
presenting it to MCMANUS. MCMANUS then elso initialed
snd sccuretely dated the tissug.copy. The Adans due
date had slresdy expired es gf-the-date of their
signstures. However, severel days leter efter the LOF
had been submitted through proper chsnnels, LOU SIMONINI
spprosched MCMANUS and POWELL end ssked °What is this?®
referring to the dates contained on the LOP. After
discussion SIMONINI told them to have the page which
conts’ ed their initisls end dates rte-typed, then
reinitisl it snd date it to show the LOP wes issued
before the Adsms due date hsd expired. MCMANUS ststed
the psge vas re-typed snd he initisled and improperly

K 3C
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MCMANUS Page 2

dated it per SIMONINI'S instructions and then told
POWELL to do the same. MCMANUS stated he also told
POWELL to keep the tissue copy containing the accurate
date of their original signature. To the best of his
knowledge he believed POWELL still had the tissue copy.

MCMANUS had no other knowledge regarding allegations of
backdating LOF's in the Region I OCR office.

]
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OFFICE OF INVESTIGATION
US. DEPARTMENT OF EDUCATION

LOUIS B. MEYI, Director Program Review and Msnsgement Support
Staff (PRMSS) for the Boston Office of Civil Rights (OCR) wss
interviewed at the Office of Investigstions, Boston on

July 21, 1986 by Special Agents John Tsylor and David Tobin.
At the outset of the interview MEYI wss advised of the
identity of the intervievers and the nsture snd pucrpose of
the interview. MEYI provided the following information in
substasnce:

MEYI stated that he hss held the position of Director for
PRMSS since Msy 1980 and hss been employed by the Government
since August 16, 1971. MEYI was ssked if the PRMSS secticn
of OCR ..ad the responsibility of lo9ging in the mail,
specificslly complaint letters involving civil rights
issues. MEYI gtsted that PRMSS did hsve thst

resp 3ibility. MEYI was asked the name of the individual
who s tuslly logged in the mail. MEYI stated that CECELIA
HARRIS was the primary person but CAROLYN LAZIARIS, DENNIS
RITENOOR, ROBERT BURLEY, STEPHEN CROWLEY snd himself (MEYI)
logged in the mail on occasion. MEYI gdvised thst he and the
sforementioned PRMSS employees have maintsined the complsint
log since Nay, 1985. Prom 1983 until May, 1985 BEVERLY LONG,
8 part-time OCR employee, maintained the log. -

MEYI was ssked to describe the sdministrstive procedurse
followed by PRMSS upon receipt of a civil rights complsint.
MEYI ststed thst complsint is 1 ged in on the day in which
it is received excert when MEYI termines that other office
duties tske priority. MEYI explsined that PRMSS hss a lsrge
volume of work snd because of the worklosd, it is not alwsys
feasible to 109 in the mail on the day thst it is received.
MEYI ststed thst PRMSS maintsins a log of all the incoming
mail snd the 109 contsins the dates of the conplsint letters
snd dates that the letters were received st PRMSS. MEYI
further Btsted that mail is often delsyed in reaching the
PRMSS/OCR office because of weekends and becsuse it is
sometimes delivered to the Sth floor offices of DOE.

MEYI was ssked to highlight the remaining primary functions
of the PRMSS section. HNe stated thst the PRMSS section
handled most of the outgoing administrstive “centrsl office
cozrespondence® ss well as *dats sansgenent® gnd ®intake
processing®. MEYI gtsted that the dats aansgenent process
consisted of PRMSS identifying and adhering to the time
intervals set forth within the quslity assursnce stsndards
for 2CR's investigative activity. MEYI further ststed that
TN
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the intake processing activities were primarily handled by
ROBERT BURLEY and THRESA JERALDI of PRMSS. MEYI stated that
the this actually consisted of the employees (EURLEY and
JERALDI) reviewing the complaint's for substance and
identifying the applicable OCR regulations. MEYI further
stated that the PRMSS unit also provides the Region I OCR
office with technical ggsistance.

MEYI was asked if he had knwwledge of any OCR employees
intentionally altering the dates pertaining to the receipt of
civil rights complaints. MEYI stated that he had no such
knowledge. MEYI stated that he was not comfortable with che
Intervievers' use of the word "intentional®. Ee explained
that a civil rights complaint may not get logged in on the
day in which it is received at PRMSS. He stated that this
would probably be the result of office priorities as opposed
to any intentional manipulation. The interviewer explained
to MEYI that the question was relativaly specific and he was
again asked 1f he had knowledge of any OCR employee
manipulating the date structure surrounding the receipt of a
civil rights complaint; specificalily, forwvard-dating the
receipt of a civil rights complaint. MEYI stated that he had
no such knowledge.
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U.S. DEPARTMENT OF EDUCATION

LOUIS H. MEYI, Director, Program Review and Management
Support Staff (PRMSS) office for Civil Rights, U.S.
Department of Education was interviewed at the 0IG offices,
Boston, Massachusetts on August 14, 1986 by Special Agents
John H. Taylor and Gary E. Mathison. MEYI provided the
following information in substance:

MEYI advised that the PRMSS Division is responsible for
determining whether & discrimination complaint received by
OCR is complete and whether or not the complaint falls within
the jurisdiction of OCR. within 15 days of receipt of the
complaint, PRMSS is required to send notification letters to
the cosplainant and the institution named in the complaint.

MEYI advised that on occasion PR"SS notification letters,
although dated on or before the iSth day, have actually been
mailed by PRMSS subsequent to the date appearing on the
letter. He explained that this has occurred because his
employees work on a facx-time schedule and on occasion

+ , letters are t{Ptd and dated in their absence and it is not
until the following day when the employees report back to
work that the letters are photocopied and mailed.

The Interviewers advised Meyi that review of a sample of OCR
files revealed several instances where it appeared that the
PRASS acknowledgement/notification letters had been
backdated. MEYI was advised that in each case, the files
indicated that the OCR Attorney Division signed-off and
cleared the release of the letters on dates subsequent to the
dates appeazing on the letters.

MEYI ststed that the aforementioned f£inding was not the
result of backdating. Be advised that on occasion he
Getermines that the letters are legally sufficient and issues
and mails the letters prior to Attorney Division clearance.
He explained that he is responsible for meeting the 15 day
timeframe and it has been his experience that {f he awaited
Attorney Division clearance prior to issuance of the letters,
he would often fail to meet the 15 day requirement. He
stated that he believes that each of the letters cited by the
Intervievers vas issued on the date represented on the
letters and that Attorney Division clearance was obtained
subsequent to the issuance dates of the letters.

(2
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The Intervievers asked MEYI why PRMSS would send a letter to
the Attorney Division for clearance if the letter had already
been issued. MEYI advised that the Investigative Procedures
Manual (IPM) requires aubmission to the Attorney Division and
that the attorney's comments regarding the letters are of
value to the assigned EOS.

MEYI was shown documents relating to case $#01-86-1019 (Lakin
v. Maine Department of Education and Cultural Services).
Specifically, he was shown acknowledgement and notification
letters dated April 24, 1986 and av Attorney Division
Transmittal form indicating submission of the letters to the
Attorney Division on April 24, 1986 and return of the letters
by the Attorney Division on »poril 25, 1986. MEYI reviewed
the documents and the entire case file and acknowledged that
the modifications suggested by the Attorney Division appeared
on the notification and acknowledgement letters. MEYI was
unable to explain the discrepancy between the date of the
letters and the date of return appearing on the Attorney
Division transmittal sheet.
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U.S. DEPARTMENT OF EDUCATION

RALPH MONTALVO, EOS, Postsecondsry Education Division, OCR,
Boaton, Massschusetts wss interviewed on September 22, 1986
by Specisl Agent Gsry E. Msthison snd Investigstive Assistant
Doreen Pulos. MONTALVO provided the following information in
substsnce:

He has been employed by OCR, Boston since Octocber 19, 1980.

From conversstions he hss overhesrd it is his understsnding
thst some LOPFs were backdated during the Spring of 1985. He
explsined th t during thst time period the OCR division
supervisors ere under s ®crunch® directive to close-sut
seversl old cases. He overhesrd thst some LOFs were
backdsted to meet certsin desdlines.

MONTALVO slso suspects thst an .9F issued on one of his csses
wss backdated. Ne ststed thst a¢ worked on.the Massschusetts
College of Art ccaplsint ($01-85-2017) snd that he is certsin
that the LOF wes issued no esrlier than December 20, 1985.
After the LOF wss fssued he wrote in s veekly status report
in which he ststed thst the LOF wss fssued on December 20,
1985. He wss lster contscted by his Supervisors, WALTER
PATTERSON snd ROBERT RANDOLPH, snd PRMSS Director LOU MEYI
snd was told by them that the issue date sppesring on the LOF
was December 19, 1985. MEYI, PATTERSON snd RANDOLPH were
concerned thst the LOPF date cited on the weekly report did
not match the TOF issue date. NONTALVO thereupon became
sware thst the LOF msy hsve been backdsted. MONTALVO does
not know who may hsve directed the backdating of the LOF.

MONTALVO ststed thst in lste, 1985 he sent s asndwritten
menorsndum to OCR Regionsl Director RICBARD MCCANN
identifying variovs grievances. MONTALVO believes that in
this memo he may have slerted MCCANN to his (FONTALVO'’s)
suspicions thst LOFs msy hsve been backdsted.

"
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION
U.S DEPARTMENT OF EDUCATION

On October 2, 1986 RALPE MONTALVO, EOS, Office for Civil
Rights, Boston, Presented Special Agent Gary E. Mathison with
a photocopy of a December 18, 1985 letter addressed to Dr.
MCCANN. MONTALVO advised that on or about December 18, 1985
he hand-delivered this letter directly to Dr. M .
MONTALVO assumes that MCCANN read subject letter but could
not be certain since he did not have a conversation with
MCCANN concerning its contents. MONTALVO does not know where
the original copy of the letier was ultimately filed.
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UVPrriVvE Vr iNYEativwntiwes
U.S. DEPARTMENT OF EDUCATION

PERSON INTERVIEWED: Rsnce 0'Quinn .
Equsl Opportunity Specislist (EOS)
Office for Civil Rights, Region I

DATE OF INTERVIEW: July 22, 1986
PLACE OF INTERVIEW: IG Office, Boston, MA
INTERVIEWED BY: J.H. Teylor, David Tobin

Specisl Agents

Oon July 22, 1986 MR. O'QUINN requested an interview and
srrsngements were made for him to spesk with Specisl Agents
Tobin and Tsylor. MR. O’QUINN sdvised that late in the
sfternoon on July 21, 1986 LOA BLISS, Acting Regionsl
Director, OCR, Region I, telephoned and ssked him to furnish
her copies of documents he hsd sent to the Botline. He
ststed she slso ssked him to tell her whst he tpld the
Inspector General's Office. O°'QUINN sdvised he neither
confirmed nor denied contscting the Inspector Genersl's
Office verbslly or in writing.

MR. O'QUINN sdvised he did make 8 Hotline complsint regarding
backdating. He expressed concern thst OCR mansgament may
retaliste sgsinst him snd ssked vhst rights he hsd. We
sdvised MR. O'QUINN that the °"Whistle Blower Ststute"
prohibits retslia.lon sgainst employees for reporting
improper or illegsl sctivities. MR. O'QUINN wss advised to
sake 8 written record of the conversstion snd contsct the
1G's office if he felt he was experiencing retslistion for
furnishing s complsint to the Hotline. MR. O'QUINN sgreed.

07/22/386: 07/23/86; dap; 86-000290
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" OFFICE OF INVESTIGATION
US DEPARTMENT OF EDUCATION

RANCE O'QUINN, EOS, Elementary and Secondary Education
Division, OCR, Boston was interviewed on August 26, 1986 by
Special Agents Gary E. Mathison and Kathryn F. Baziuk.
O'QUINN provided the following information in substance:

He has been emplcyed as an EOS within the Elementary and
Secondary Education Division of OCR, Boston since October,
1980. Since October, 1984 he has served as President, AFGE
Local 3893.

As AFGE Local 3893 President he has received complaints from
bargaining unit employees concerning the manner in which OCR
supervisors (Branch and Division Chiefs) have been processing
LOFs. 1In particular, various employees have complained to
him that OCR supervisors have been able to manipulate their
(the Supervisor's) performance ratings through the backdating
of LOFs. He explained that Division Chiefs and Branch Chiefs
have as part of their merit pay performance agreements, a
requirement to meet the Adams Decision time frames. The
complaining employees told O'QUINN that it was their opinion
that Elementary and Secondary Education Division Director
LOUIS SIMONINI was the supervisory employee mcst responsible
for the alleged backdating.

O'QUINN stated that often times an LOF due date is missed and
that in such situations the Supervisors instruct clerical
employees to backdate the LOFs so that the Adams timeframes
appear to have been met and so the Supervisors meet their
merit pay standards.

O'QUINN advised that aside from the examples of backdating
presented to him by OCR employees, he too has direct
knowledge of a backdating incident. He advised that a case
(DeMello V. Greater New Bedford Vocational Technical School)
that he workéd on resulted in the issuance of a backdated
LOF. He explained that the LOF in this case was signed on
one date and backdated one day to coincide with the Adams due
date. With respect to this case, O'QUINN learned from former
Branch Chief PAUL MCMANUS that SIMONINI directed MCMANUS to
have the typist backdate the LOF.

08/27/86; 08/27/86;\"dap; 86-000290
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O'QUINN also learned from MCMANUS thy* a "Lakian® complaint

LOF was ditected by SIMONINI to F- packdated. It is his

ég'QUINN'l) understanding that this LOF was backdated several
yYs. -

O'QUINN stated that OCR Attorney BRENDA WOLFF had informed
him that the Attorney Division was aware that LOPa were often
backdated and that the Attorneys and the Chief Civil Rights
Attorney, LOA BLISS, had determined the backdating to be
unethical and as such, they refused to place dates next to
their approving initials.

O'QUINN atated that on one occasion SIMONINI, through
MCMANUS, requested him (0'QUINN) to contact a complainant and
attempt to have the complainant agree to withdraw a
Complaint. O'QUINN adviaed that the purported reason for
making this contact with the complainant was based upon the
fact that the complainant had moved avay from the school
district named in the complaint. It is O'QUINN'a opinion
that SIMONINI had directed the contact with the complainant
because the Adams due date was approaching and there was no
possibility of issuing a timely LOP.

From discussions with EOS VIVIAN BELL, O'QUINN has learned
that she may have similarly been asked by OCR supervisors to
attempt to obtain complaint withdrawals because of
approachiny Adams due dates.
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OFFICE OF INSPECTOR G. NFRAL
OFFICE OF INVESTIGATION
US DEPARTMENT OF EDUCATION

PERSON INTERVIEWED: Walcer A. Patterscn
Branch Chief, Postsecondary
Education
OCR, Region I
DATE OF INTERVIEW: August 12, 1986
PLACE OF INTERVIEW: 1G Office, Boston, MA
TNTERVIEWED BY: J.B. Taylor, Kenneth F. Crossen

Specia” Agents

MR. PATTERSON has held his current position since November
1985. Be has been empioyed by ED (and previously BEW) since
1972. He was interviewed regarding his knowledge of alleged
backdating of Letters of Piné:~q (LO®s) and Letters of
Acknowledgement (LCAs) issued by OCR, Region I. During the
interview MR. PATTERSON furnished the following information:

1. Bis duties include the review of LOsfs prepared
by EqQual Opportunity Specialists (EOS) in his
bzanch. When he feviews an LOF, he initials a
copy and places the actual date he reviewed it
next to his initials.

2. He could not recall ever being inst ucted to
backdate an LOF or the date by his nitials.
He stated he hus never asked a se  .ary or
anyone else to backdate.

3. He bas heard -rumors of backdating but could
not cite any specifics. He felt it could have
happened if no typist was available late in
the day, and an LOF was typed the following
day.

This repor. 1s Lhe property of Ihe Office of Invesiiganion andl 11 loaned 10 your agency u and i, comtents may ot be reproduced without weitten
mn;-;ns'rcm ugoﬂ 1 FOK OFFICIAL USE ONLY and 13 duciosurt [0 anauihoriaed pevaot . 15 prohibried Public $yailability Lo be determined
wader 35

O

ERIC

Aruitoxt provided by Eic:




ERI

147

OFFICE OF INOFEV i Un UENENAL
OFFICE OF INVESTIGATION
US DEPARTMENT OF EDUCATION

PERSON INTERVIEWED: Julie E. Perrier
Secretsry
Office for Civil Rights
Region 1
DATE OF INTERVIEW: August 11, 1986
PLACE OF INTERVIEW: IG Office, Boston, MA
INTERVIEWED BY: J.H. Taylor, Kenneth F. Crossen

Specisl Agents

MS. PERRIER has been employed by ED as a Secretsry,
Post-Secondary Education Division, OCR, Boston, Massachusetts
since March, 1986. PERRIER vas intervieved to obtain
information regarding alleged backdating of Letters of
Pinding (LOPs) and Letters of Acknowledgement (LOAS). During
the interview she furnished the following information:

l. WALTER PATTERSON is her immediate supervisor and BARBARA
WILSON is her Division Directar. Her duties consist
primarily of typing LOF's, Investigative Reports and
Investigative Plans.

2.  PERIER stated thst the majority of her work consists of
typing and dating LOF's, which normally are given to her
by the Regional Director's secretary or one of the
Branch Chiefs. She believes that in the majority of
cases either BARBARA WILSON or the responsible Equal
Opportunity Specialist tells her what date to put on the
LOF. PERRIER indicated that WALTER PATTERSON has 1iever
requested her to backdate any document.

e

3.  PERRIER recalled that when she’ was ‘first asked to
backdate it vas expiained to her that the document was
supposed to have already gone out and backdating the
document was no problem. PERRIER did not know who
provided this explanation but she assumed that the
rationale behind backdating must have emanated Trom the
Regional Director's office.

4. PERRIER also recalled that there were many instances
vhen she worked overtime in order to type LOF's in which
RICHARD MCCANN, ROBERT RANDOLPH and BARBARA WILSON were

L Ad
9/3/86; §/5/86; dap; 86-000290
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all present and aware that the LOF was backdated. she
was not sgure who initiated the backdating request during
these instances but was positive that all three .
individuals knev of the backdatina. PERRIZR adnitted
that the backdating practice was common knowledge in the
office. PERRIER acknowledged that if she backdated the
LOF she also backdated all other correspondence
(carbons, typing acknowledgements) associated with the
LOF. She also admitted that the first late LOF she ever
typed was backdated as have all other late LOFs.
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION

U.S OEPARTMENT OF EDUCATION

ROBERT R. RANDOLPH, Supervisory Equal Opportunity Specialist
for the Office of Civil Rights (OCR) was interviewed at his
residence, 96 Eazelton Street, Dorchester, Massachusetts on
July 15, 1986 by Special Agents John Taylor and David Tobin.

At the ocutset of the interview RANDOLPE was advised of the
identity of the Interviewers and nature of the proposed
questioning. RANDOLPE was advised of his rights by §/A
Taylor and provided with OI Porm 310 (Warning and Wajiver of
Rights) which he signed acknowledging that he understood his
rights.

RANDOLPE advised the interviewers that he did not wish to
vaive his rights and that he was not willing to discuss
anything without his attorney being present.

The interviewers complied with RANDOLPH's request and
discontinued the meeting without initiating any questioning.
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OFFICE OF INSPECTOR GENEHAL
OFFICE OF INVESTIGATION
US DEPARTMENT OF EDUCATION
PERSON INTERVIEWED: Ethel Shepard-Powell

Equal Opportunity Specialist (EOS)
Office for Civil Rights -

Region . -
DATE OF INTERVIEW: August 13, 1986
PLACE OF INTERVIEW: 1G Office, Boston, MA
INTERVIEWED BY: J.8. Taylor, Kenneth F Crossen

Special Agents

MS. POWELL has held her current position since November

1985. She has been employed by ED (or HEW) since September
1966. She was interviewed regarding her knowledge of
allegations that LOFs and LOAs issued by OCR Boston are being
backdated. During the interview she provided the following
information:

1. Since November 1985 she has prepared only one LOF. It
related to case number 01-861008, Lakin vs. Kittery,
Maine School District.

2. MS. POWELL adv Y that she initially reviewed the LOF
and initialed ¢ accurately dated the tissue copy
wefore giving it to her Branch Chief (PAUL MCMANUS) who
also initialed and accurately dated the tissue copy.
The Adams due date had already passed.

3. Several days later LOU SIMONINI, Division Directcr,
Elementary and Secondary Division, approached her and
PAUL MCMANUS, pointed out t.e dates on the copy and said
*What's this?" After a discussion he told them to have
the page which contained the initials and dates
reprinted, re-initial it and date it to show it vas
initialed before the Adams due date had expired. She
stated the Page was reprinted, MCMANUS initialed and
redated the copy per SIMONINI'’S instructions and told
her to do the same, which she did.

4. MCMANUS told her to keep the original, correctly dated
copy which she did. At our request, MS. POWELL
retrieved it from her office, and furnished it to us. A
copy of this sheet is attached.

S. MS. POWELL Stated she felt SIMONINI was perturbed about
this and expected the LOF to have already been
backdated.
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OFFICE OF INVESTIGATION
V.5 DEPARTMENT OF EDUCATION

Perscn Interviewed: Louis P. Simonini
Division Director
Elementsry snd Secondary
Education (E&SE)
OCR, Region I

Interviewed By: J. B. Taylor, Kenneth F. Crossen
Specisl Agents

Date of Interview: August 13, 1986
Place of Interview: IG Office, Boston, MA

Mr. SIMONINI hss held his current position since Pebruary,
1985. He was interviewed regsrding sllegstions thst Letters
of Finding (LOPs) and Letters of Acknowledgement (LOASs) were
being backdated. During the interview SIMONINI furnished the
following information:

1. Be is awzre thst on spproximately 3 or 4 occasions LOP's
wvere backdated one day working dsy. SIMIIIT gststed
this occurred when the LOF hsd been reviewved by all
sppropriste individusls snd minor corrections (i.e.,
spelling, punctustion, word usage) hsd to be made before
issuante and no typist wss svsilsble. He stasted the
corrections would be made the following day, dated the
previous workday (if thst wss the Adams due date),
signed snd sent. Mr. SIMOMINI ststed thst had the
investigation not been complete by the Adams due date
the LOF would not hsve been backdated. He ststed the
Primary resson certsin LOF's were not issued by the
Adsas due date was because of 8 shortsge of typists. He
told us thst with one exception we should not be sble to
find LOF's backdated more than one day.

He recslled sn LOF prepared by Wslker CARTER which was
backdated seversl days. He ststed thst then REgional
Director, OCR, MCCANN msde the decision to backdate the
LOF. He wss unable to recall who told the typist whst
date to put on the LOP.

SIMONINI stated thst when he became Divisior Director of
E4SE (2/85) he wes given an impossible task. BHe sdvised
that of spproximately 10 Equal Opportunity Specislists
(E0OS's) in thst Division, only three sre functionsl.
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Page 2

5.

He advised that prior to the time he took quer as
Directcr Of the E4SE Division no LOFs had met any Adam's
dve da‘e other than those cases that were withdfawn or
closed with no investigative work performed.

In late 1984 or early 1985 he was present with OCR
Regional Director MCCANN during a conference call made
to OCR REgional Directors by Barry SINGLETON, then
Assistant Secretary, OCR. During the call SINGLETON
stated he was concerned by the number of missed Adans
due dates, especially those missed by one or two days.
SIMONINI said SINGLETON told them to wuse their
imaginition and be innovated in finding ways not to miss
Adams due dates. SIMONINI said SINGLETON told them to
use interrupts and other resources to meet time frames.
In December 1984 MCCANN issued 2 memo to Region I
:mployees telling them to accomplish work within time
rames.

According to SIMONINI in approximately March 1985 MCCANN
was told t. straighten out the work by 6/85 or his job
would be in jeopardy. In approxiwately 12/84 there had
been a deliberate attempt to manage the office whose
employees are totally incompent and illiterate. At
approximately this time a decision was made that Region
I would meet their time frames and not be the whipping
boy of the nation again. SIMONINI stated that at that
time there were piles of old complaints on hand which
had missed the Adams date by months and years. SIMONINI
stated that MCCANN was on a remedial workplan during at
least a portion of the last two years and expressed his
desire to meet the Adams dates, but did not directly
pressure him.

SIMONINI defined backdating of an LOF as the intentional
placing of a past date on an LOF for which no finding
was determined for several days after the LOF was
supposed to go out. BHe stated there had been 2 or 3
occasions where they were unrder pressure due to
Attorneys and they backdated but he advised he had
signed off on what he considered the final product
before the due date. SIMONINI stated he feels the due
date is met once the report is written no matter what
further deiays are encountered.

SIMONINI stated the only times he could recall telling a
typist to backdate an LOF were on occasions when minor
charges were made late in the day and the final LOF was
retyped and signed the following working dey. Mr.
SIMONINI could not recall telling a typist to dackdate
an LOF.

157
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8. He stated that when he reviewed LOF's he initialled and
dated a copy on the date of his review. This date was
accurate except when the LOF wvas backdated by a working
day his initial date was also backdated.

9. He stated he has not discussed backdating with OCR
Headguarters Personnel.

10. A handwritten, sworn sgtatement voluntarily furnished by
SIMONINI at the conclusion of this interview 1s attached
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION
US DEPARTMENT OF EDUCATION

PERSON INTERVIEWED: Susan Poster Vogt
Secretary to the Regional Dirgector
Office for Civil Rights

Region 1
DATE OF INTERVIEW: August 11, 1986
PLACE OF INTERVIEW: 1G Office, Boston, Massachusetts
INTERVIEWED BY: J.B. Taylor, Kenneth F. Crossen

Special Agents

MS. VOGT has been employed by ED as a Secretary, OCR, Boston,
Massachusetts since April 28, 1986. VOGT was interviewed to
obtain information regarding alleged backdating of Lettars of
Finding (LOFs). During the interview she furnished the
following information:

1. Ber duties consist primarily of secretarial work for the
Regional Director. She logs in and out all
correspondence submitted to the Regional Director.
within the last two weaks she has been assigned the
responsibility of dating LOPs after their review by the
Regional Director and prior to their return to the Equal
Opportunity Specialist (EOS).

2. Prior to the last two weeks she would simply log the LOF
out upor its review by the Regional Director and return
jt to the FOS. The majority of the time she handed the
LOP directly to the BOS. It was her understanding that
the LOF's were dated by one of the Secretaries in the
fivision sections. VOGT stated she had never typed a
~a. on a LOF. et U

1

3. YO5T identifisd che Regional Director's Log in our
possession as the 109 she uses to record all
correspondence submitted to the Regional Director. She
stated that JIJLIE BARPER maintained the log prior to her
arrival. She sls. stated that since she has maintained
the log she has always put the correct date in the log.
Recently, she rewrote the sheets contained ir the log in
order to present a neater appearance. She destroyed the
sheets from the prior log. The majority of the entries
in the log were nmade by her.

KL
§/3/867 9/5/7  dap: 86-000290
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4. VOGT stated she waz not aware of the alleged backdating
problems untii most of the files in OCR were taken by
the IG about three weeks ago. She has no other -
knowledge reqgarding allegations of backdating of LOPs in
the Region I OCR office.

ERIC
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OFFICE OF INSPEC 1UN uENERAL
OFFICE OF INVESTIGATION

US. DEPARTMENT OF EDUCATION

PERSON INTERVIEWED: Susazn Poster Vogt
Secretary to the Regional Director
Office for Civil rights -

Region 1 _
DATE OF INTERVIEW: Auguet 14, 1986
PLACE OF INTERVIEW: 1G Office, Boston, Massachusetts
INTERVIEWED BY: J.H. Taylor, Kenneth P. Crossen

Special Agents

MS. VOGT has been employed by ED ar a Secretary, OCR, Boston,
Massachusetts for approximately thiee and one-half months.
VOGT was interviewed to obtain infcrmation concerning alleged
unofficial business being conducted during government time.
During the interview she furnished the following information:

1. She has never performed any typing or other work not
related to official ED business during government time
or on government premiass.

2. VOGT has heard LOU SIMONINI aek JUDY HALPER to do
personal typing for him on her own time. She also heard
SIMONINI etate he would pay BALPER to do this typing.
She was not aware of HALPER's reaponse nor did she have
any knowledge as to whether HALPER had done the typing.

xac
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OFFICE OF INSPECTOR GENERAL
OFFICE OF INVESTIGATION
US DEPARTMENT OF EDUCATION

PERSON INTERVIEWED: Barbara A. Wilson
Branch Chief, Post-Secondary-
Education .
Office for Civil Rights
Region I

DATE OF INTERVIEW: August 12, 1986
PLACE JP INTERVIEW: IG Office, Boston, Massachusetts

INTERVIEWED BY: J.H. Taylors Kenneth F. Crossen
Special Agents

MS. WILSON has brean employed by ED since its inception in
1978. She was employed by the former Department of Health
Education and Welfare from September of 1966 until ED's
inception in 1978.

WILSON was interviewed to obtain information regarding
alleged backdating of Letters of Pinding (LOFs)}. During the
interview she furnished the following information:

1. WILSON. served as Branch Chief of the Elementary and
Secondary Bducation Division in OCR from 1978 until her
aprointment as Eranch Chief of the Post-Secondary
Education Division in October of 1983.

2. WILSON admitted that the backdating of LOFs took place
in OCR. She also admitted that she was directly
involved in the backdating of the LOFs. However, she
insisted she was instructed by her supcrvisors to
backdate the documents. WILSON identified RICHARD
MCCANN, FPRANK BrCCI and ROBERT.JMNDOLPH as having given
her instructions to backdate LOPs.” WILSON stated that
instructions to backdate were given to her by these
individuals both orally and in writing (the majority of
the time when the LOF was returned to the Branch after
the signature of the Regional Director the LOF had a
note attached .ndicating what date the LOF should bear
-=- these notes were at varying tines written by MCCAJY,
BUCCI or RANDOLPH).

3. WILSON stated that the overvhelming majority of
backdatings could be attributed to instances where

. w3l
3/3/56, 3/5/86, dap, B6-00025C
This report u 1he propemy of 1he Office of lavesugaion snc 106200 16 your agency X and i1 comtents aay ROt B¢ reproduced withour wrilien
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attempts vere made to get the LOF out on the due date
but for whatever reason this proved impossible, and the
LOF did not go out until the following day. WILSON
indicated she could only recall circumstances relating
to this type of backdating (one day late).

WILSON stated that the secretarial help or whoever dated
the LOF vas either told directly by the Branch Chief,
Division Director or Regional Director what date to use
or the LOP had a note attached indicating the date to be
used. WILSON admitted instructing the secretarial help
to backdate but insisted it was at the direction of her
supervisors.

WILSON indicated she could 1ot recall when the
backdating began but believed it started in 1983 when
she becase Branch Chief of Post-Secondary Education.
She felt backdating was begun sc employees could
successfully meet goals contained in their merit pay
agreementa. WILSON stated she does not sign her
performance agreements because she feels the standards
contained therein (Adams Due Date met 100% of the time)
are unre¢asonable.

16
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OFFICE OF INSPECTOR GENERAL

OFFICE OF INVESTIGATION
U.S DEPARTMENT OF EDUCATION

Brends L. Wolff

Attorney -
Office for Civil Rights -
Region 1

IG Office, Boston, MA
August 11, 1986

J.H. Tsylor, Kenneth F. Crossen
Specisl Agents

BREFDA L. WOLFF hss been an Attorney for OCR, Region I since
Mey, 1985. She was interviewed regsrding slleged backdsting
of documents emansting from OCR, Region I. During the
interview she furnished the following information:

1. All LOP's and LOA's are furnished to the
sttorney section for review and spprovsl
before being mailed. Her duties include
rfeviewing and approving LOP's snd LOA's.

2. LOP's snd LOA's submitted to the sttorney
section are sccompsnied by 8 cover aheet
prepsred by the EqQusl Opportunity Specialist
(20S) submitting the LOF or LOA. The Legal
Technicisn in the sttorney section enters the
date received snd the date returned on this
ferm. A copy of this form is returned to the
EOS with the LOF or LOA snd the originsl is
fetained by the legsl section. She stated the
dates of receipt and return contsined on these
forms are accurate.

3. When she reviewed sn LOP or LOA thst wss
slready past the Adans due date, she initialed
the lsst page of the copy but did not put a
date by her initisls. When gh2 reviewed an
LOF or LOA thst was not psst the Adams due
dste she initisled and dated the lsst psge of

08/14/86; 08/15/86; dap; 86-000290
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WOLFF 86-000290

4.

S,

6.

7.

She initislly became aware that LOFP's and
LOA's were being backdated from comments made
by other employees snd office rumors.

MS. WOLPF recalled one incident in which LOU
SIMONINI demanded that she put a date next to
her initials on an LOTI or MOA which had
alresdy been backdated by EOS ETEEL POWELL and
Branch Chief PAUL MCMANUS. She ststed she
refused and told SIMONINI she felt the "Bar®
would disapprove of an attorney backdating
documents. She advised tLat POWELL and
NCMANUS were both present during this
conversation. She was unable to recall the
specific case involved but thought that
*Lakin® was the complainants.

In the Pall of 1985, she heard a rumor that
after a report had been sent to the
complsinant, someone realized it contained a
date that was beyond the Adans due date, so
they changed the date on the file copy to show
the Adams date was met. She advised thst if
this case was ever appealed this would be
discovered as both the OCR and appellant files
would be gent to Headguarters. She could not
recall the specific case, who the 2OS was, or
exactly when it occurred. She did recall that
ROBERT RANDOLPE was th¢ Division Director.

She hss discussed tte backdating with LOA
BLISS and LARRY BUMFHREY. She said esch of
them followed the frsctice of not dating LOF's
or LOA's when they revieved them after tae
Adams date.

She estimated that st least 50% of the LOr's
snd LOA's she reviived were backdated. She
felt this wss probsbdly done so employees could
successfully meet gosls contsined in the
performance sgreemen:s and merit pay
sgreenents.

Lan]
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

KENHETH ADAMS, st al.,
Pleintiffs,
v. Civil Action No. 3095-70

wiLLIAM BLENNETT, Secretary
of Educetion, st al,,

Defendants.
WOMEN’S EQUITY ACTION
LEAGUE, st Al.,
F.aintiffs,
v.

Civil Action No. 74-1720

WILLIAM BENNETT, Secretery
of Educetion, gt al.,

Defendents.

W Nt N Wt el W Naat? P NP VP " VP N N N N N TP St Nt o N S

REPORT TO THE COURT

In July, it ceme to the ettention of the Secretery of
Educstion thet some employees of the Department’s Region I office
(office for Civil Rights) (OCR) in Boston might heve engeged in_
the prectice of backdeting documents or feiling to follew
internel procedures required to track procassing of coxpleints,
vhich must be hendled within certain timeframes under this
Court’s orders of March 11, 198) and Jenuery 17, 1985 in these
consolideted cases. The Department of Education.hes promptly end
vigorously texen action to investigete, prevent and, if
eppropriete, punish those involved in any such practices. The
defendants wish to edvise the Court end counsel of the results of

their preliminery investigetion into this matter end of the steps
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being taken by the Department of Education to prevent a

recirrencCe.

A. Iy A i iv

This Court’s order of March 11, 1983, as modified
Jaruary 17, 1985, contained tipefranes governing OCR’s processina
of complaints and compliance reviews. The Order also permits OCR
to “toll” the processing of complaints and compliance reviews for
various reasons including, jinter alia, witness unavailability
caused by extended absences and denial of access to information.
Order at 13-14. During a management review earlier this summer,
at the time an interim Acting Regional Director was appointed,
Questions vere raised concerning implementation of the systea
used by OCR, Region I, to record and to report dates for
processing complaints and compliance reviews =- and possible
falsification of certain processing dates. An investigation was
izmediately undartaken at the direction of the Secretary. The
invostiéltion conducted by OCR included a paper or ®file® reviev
of 38 ta.qeted individual cases in vhich OCR had reason to -
believe tlere were problems and included two corpliance revievs
selected at random.l The Department’s Inspector General, at the

Department’s request, is conducting a broader investigation,

1 The case files vere revieved during the veek of July 21-
25, 1986, while in the custody of the Regional Inspector General.

-2 -
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including interviews with employvees. In its file review, OCR
cosparad dates on documents and racords from a variety of
scurces, such as acknowledgment letters, LOF clearancas in tha
cass files, l1ogs mzintainad by a formar Acting Regional
Dirsctor,? attorneys’ log entries, corraspondence 1ogs of the ocR
Region I Director, and OCR’s Automatad case Information
Managesant System (ACIMS).3 rFrom July 30, 1985 to June 30, 1s2s,
Region I received 168 complaints. This numbar of complaints
resultad in 268 tireframes to ba mat undar the terms of tha Ada-s
Order.

Tha praliminary investigative results indicate that OCR
procedures have been improperly implemented in connection with
tha processing individusl complaints. xore spg?itically, at the
acknowladgmant stage, the investigation disclosed eight instances
vhere attorneys’ tracking records reflect claarance one to six
days subsequant (six instances ware only one day subsaquent) to
tha data typed on the fila copy ©f tha acknowledgment letter,
which was tha Adars due date in each of the eight casas. The

2 T™his log system was initiated in April 1985 at the tima
tha Acting Regional Director was a staff attorney. The log
records the dates that documants come to the legal staff for
clasrance and tha dates they were raturned to the program staff
for any reason.

3 OCR collects and steres information on its complaint and
cozpliance raview activities in ACIMS. ACIMS is a fully
automated on-line systan that tracks the occurrence of critical
events, such as Adaps timeframes, and providas accurate and
tisaly case information to staff in OCR’s regional offices a~-
headquarters.

) 173
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$nvestigation of LOFs disclosed discrepancies of up to six days
(most of these vere of one to three days) .n records pirtaining
tc fifteen cases, including: (1) six cases where the xegional
Director’s log indicates the LOFs vere signed by the Regicnal
Director one to three days after their issuance dates Tecorded in
ArTvS; (2) three cases where the Regional Director’s log
indicates that the LOF was signed on the illunncc_dntc recorded
in ACIMS and on the file copies of the LOFs, however, preceding
entries in the Regional Director’s log refer to correspondence
signed one day subsequent to the issuance date: (3) seven of the
;rovioul nine cases where attorney records indicate that the 1lOFs
vere Cleared one to six days after the issuance’of an 1OF: (4)
five additional cases indicating that LOFs vere cleared by the
civil Riqﬁtl Attorneys Staff subsequent to issuance ©of the LOF;
and (S) finally a typist’s notation on the file copy of one 1LOF
indicating that the LOF wvas typad one day after itl'illulnc.

date. Finally, the investigaticn of compliance with the tolling

provisions of the Court’s order revealed one instance in which

docunentation contained in the file indicatcs that the “vitness
unavailability” tolling provision may have been invoked
improperly.
B. Disciplinarv Actions and Corrective Measures

The investigatio-- conducted by OCR and In,poctor-ccncrll
are still in progress and only prelisinary fin&lnql have been
rendezed by OCR. OCR has determined, even on this basis. that

the mismanagezent disclosed by the investigation varrants
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conaideration of performance downgrading &nd diaciplinary actions
against responaidble employzes and necessitatea imnmediate ateps to
irplement procedurea that will prevent any recurrence of auch
migmanagedent. OCR haa already impleaented the following
actiona:

o A nev Acting Regional Director haa been eppointed
in Region I. The new Acting Director, Region I,
haa been with the Office for Civil Righta for 21
yeara. The variety of aubatantive progranm and
manegesent poaitiona he haa held with the office
makea hi® uniquely gualified to aerve aa Acting
Regional Dire..or. For example, hia former

. poaitions include thet of: Acting Asaiatant
Secretary (aix montha); Acting Regional Director:
Branch Chief; Diviaion Director; and Policy end
Enforcement Service Director in Neadquartera. The
Acting Regional Director aaaumed hia dutiea on
Auguat 11, 1986. .

° OCR’s Inveatigative Procedurea Manual ia under
review for appropriate reviaion to clarify
inatructions on tolling proviaiona, end to
reaffirm the importance of accurate recordation of
datea in tre proceaaing of civil righta documenta
et e¢ll atuff levela.

o An OCR tean, compoaed of headquarte:'s and regional
ataff, ir conducting reviews of other OCR regional
offices to determine wvhether aimilar abuaes and/or
related probless axiat in the handling of
complaint end cempliance review documenta.

o As e precautionary meaaure, OCR haa directed all
Regional Directora to review the procedurea for
recording Adams timeframea end tolling proviaiona.

The final inveatigative reaulta of both OCR end the

Inspector General will be provided to the court and plaintiffs as
aoon aa they are available. Any additional sanagement or
diaciplinary actiona warranted by these resulta will be acted

uper pro=ptly by the Department.

-8 -
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Respectfully submitted,

RICHARD K. WILLARD
Assistant Attorney General

JOSEPH E. AiGENOVA .
United States Attorney

@] e

DAVID J\+/ANDERSON

v

FELIX V. BAXTER

Attorneys, Department of Justice
Civil pivision - Room 3643

9th & Pennsylvania Avenue, N.W.
Washington, D.C. 20530

Attorneys for Defencants
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CERTIFICATE OF SERVICE
I heceby certify that copies of the attached Report to the

Court vas served by first class mail this E&"dny of September,
1986 to:

Elliot C. Lichtman

Rauh, Lichtman, Levy & Turner, P.C.
Suite 410

1001 Connecticut Avenue, N.W.
Washington, D.C. 20036

Ellen Vargyas

National wWomen's Law Center
1616 P Street, N.W.

Suite 100

washington, D.C. 20036

Cynthia W. Simon

Shea & Gardner

1800 Massachusetts Avenue, N.W.
Wwashington, D.C. 20036

Hadrian R. Kat:

Arnold § Porter

1200 New Hampshire Avenue, N.W.
washington, D.C. 20036

Matthew Jacobs

Covington & Burling

1201 Pennsylvania Avenue, N.W.
washington, D.C. 20044
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Blicia Coro
Acting Assistant Secretary

‘ -
or Civil Rights DFS 5 5.

FROM Edward A, Stutman Ed~fend A f- 3 . I)./flf‘

Attorney Advisor to the
Assistant Secretary for Civil Rights

Linda A, McGoverr SJ.,-"( ah“ f"

Acting Regional Civi) Rights Director
Region V I:/f/“

SUBJECT  Consolidated Report of Reviews of kegional Accuracy in Performing,
Recording, and Reporting Acts Critica) to Compliance with Time
Frames Established in Adams v. Bennett (Adams) EXECUTIVE SUMMARY

From August 11 through 21, 1986, three teams composed of Office for Civi)

Rights (OCR) employees reviewe¢ case files in Regions I through X to determine
whether there is any evidence that- (1) acknowledgment letters and Letters of
Findings (LOFs} have not been accurately dated and transmitted, (2) transmission
dates for those documents have not been accurately reported in the Automated

Case Information Management System (ACIMS): and (3) the tolling provisions of

the Adams order have not been implemented appropriately, At the conclusion of
the on-site reviews, each team filed reports of its findings, Region by Region.
The Regional Directors (RD) were then afforded an opportunity to comment on the
reports. You requested that we consolidate and synthesize the principal findings
of the 1ndividual Regional reports including the comments of the RDs, and

submit a single consolidated report on the Regional reviews for your consideration.

I, Background

OCR is responsible for enforcing civil rights statutes that prohibit discrimi -
nation on the basis of race, color, national origin, sex, handicap, and age in
programs and activities that receive assistance from the the Education Department.
OCR relres primarily on investigating individual complaints and conducting
compliance reviews to ensure compliance with the four principal statutes 1t
enforces. 4!l complaints, other than those alleging discrimination on account

of age, and all compliance reviews must be processed in accordance with the
strict case processing time frames mandated by the court order in Adams.

The Adams norder provides OCR with 15 days to acknowledge the receipt o~ a
compTete complaint or to notify a complainant in writing {f the ,complaint is

not complete. The order provides that OCR must 1nvestigate a complaint and
1ssue a Letter of Findings (LOF) within 105 days from receipt of the complete
complaint, If a violation of cival rights law 1s found, OCR must negotiate and
secure corrective action within 195 days from receipt of the complete complaint.
If corrective action (1,e., voluntary compliance) fs not secured, OCR must
imtiate formal enforcement cction within 225 days from the receipt of the
complete complaint.
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The Adams order permits OCR to "tol1" (1.e., interrupt) processing of
complaints and compliance reviews 1n several circumstances including, where
necessary witnesses are not avarlable, where pending Thtigation involves the
same institution and the same issues that would be addressed by the complaint
1nvestigation or compliance review, ur where access to ynformation has been
derind,

The plan for reviewing case “1les 1n Regions I1 through X was developed as 3
result of the expcrieace gained in the earlher review of Region I, Ut li2ing
spec* al selection critera, UCR's Analysys and Data Collection Service (ADCS)
provided three separate 11sts of cases for each Region -- a Iist of cases to be
reviewed for accuracy of acknowledgment dates, a 1ist of cases to be reviewed
for accuracy of L7F dates, and a 1ist of cases to be reviewed fcr tolling.
Random samples were drawn when the numbers of cases on 1ists were high.

Three reirew teams were organized and trained, All tesm members convened
in Washington for a 1 day traiming session before conducting the on-site
reviews, At the training ses ‘on, team memoers were provided with written

1nsLrwitions whach de-crib- 2 surpose and plan for the on-site Regional
reviews. The teams were i- -+ .d to examine televant po >fons of the
case fiies relating to * e :ct ared under review but could =xplore

any 2 of any file if 1. _ r.yudgment, it was appropriate.

The Acting Asststant Secretary {AAS) finstructed the Regional Directors on
the purpose of the Regional rev ews, the orocess that was to be foliowed
by the teams, and the arrangements for wich they, as RDs, would be
responsible.

Each Leam th. v sited three Regional offices and conducted “11a reviews.
The actua! n nber of f:les reviewed in each Region and the numbers of
subject 2rea 1nquiries made are as follows:

Fiies Total

Actually Subject
Region Reviewed Acknow) gment OF To1l ng Areas
Reqron T+ 38 36 20 2 54
%gglon IT 78 30 49 3 8]
eqion [11 75 28 13 & 81

Regyon TV 62 19 — 37 11 vl
Region V 70 23 38 g 7
Region T 54 19 26 13 _ 53

egion V][] 48 [ 36 8 El
Regron VITT 17 0 17 0 <17
Region X 87 29 19 53 101
Region X 35 [ 20 16 LY
Totaie £64 196 ZR2 179 657

"Reviewod separatcly 1n mid-July 1786,

17
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11. Findings

With regard to recording the date on which complain’: were recefved,
occasicnal mnor departures from OCR procedures and jome questfonable
decysyons were observed. However. these departures from OCR practice or
errors, when they occurred, may be regarded as anomalies »mong the cases
examined. On the whole, Regions accurately recorded the receipt cates of
complaints.

With regard to accuracy 1n recording the dates that complaints were rendered
“complete.” a possible error in a series of cases was observed in one Reg on.
Otherwise, Regions generally accurately recorded the completion dates of
complaints,

With regard to backdating acknowledgment letters, fn some Regions 1solated
discrepancies were found which may be regarded as anomalies among the
cases examined. In othar Regions, the absence of log entries or sign-offs
on acknowletoment letters made substantiation of the fssuance daies
difficult. However, based on the information available, the absence of
discrepancies suggests that regions were not hackdating acknowledgment
letters.

With regard to backdating LOFs, oAly a small number of dating dfscrepancias
were found in Regions II] and V that, in 1ight of all the fnformation,

may be regarded as ant l11es. In Region II, while no discrepancies were
found, the absence of sign-0ffs on a number of LOFS made substantiation

of a1l LOF 1ssyance dates difficult, However, based on the 1nformation
avariable, the absence of dfscrepancies suggests the likelihood that back-
dating of LOFs did not ociur 1n these regions.

In Regrons IV, VI, vII, IX, and X, dating discrepancies were found I1n 3
larger number of cases. In Region IV, discrepancies were found 1n 14 of

32 cases examined in trat subject area, n Region VI, discrepancies we:r.
found 1n 18 of 26 cases; in Region VII. n 17 of 36 cases. 'n Region IX,

vn 7 of 20 cases, and ir Region X, in 7 of 20 cases. While some of the
ROs explained some discrepancies satisfactorily, no explanation was

offered for other discrepancies, some 2xplanations were i1ncomplete, and
some explanations may be regarded as questicnable. Some explanations
suggested that backdating had occurred. Overall, the avarlable information
suggests the likelihood that some LOFs were backdated 1n these regions. In
Region VIII, the Adams LOF due date was incorrectly regarded as met 11,

3 serves of 10 cases.

»
The ~eviews disclosed that Regrons III, IV, VI, IX, and X routinely 1mitrates
tolls without an adegquate “asis 1n the tolling provisions of the Adams
order or OCR written guidince interpreting those provisions. Cases were
sytemstically tolled when 1 recipient operating in good faith simply
could not meet OCR's time frames for providing information or was otherwise
delayed 1n providing information. in such circumstances, some Regfons
(IX and X) 1ncorrectly invoked the "witness unavarlability” tolling provisior.

Q .1\,
ERIC K
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In the same circumstances, ot!:r Regions (II] and IV¥) incorrectly invoked
the "deniil of access” tolling provision. File ducuments and the comments
of some of the ROs (e.g., ARD III and RD X} suggest the likelihood that
much of the incorrect tol11ng was the direct resyll of misinterpretations
of the tolling provisions of the Adams order. An absence of monitoring the
fmitiation of tolls on the part of some senior managers 2150 was apparent,
The result is that a large number of tolls examined in those Regions may be
consicered as having been incorrectly initiated. The reviews also disclosed
instances where tolls continued well beyond the time that they should have,
regardless of whether the toll was oricinally appropritely 1nitiated under
the Adams order.

Some of the objectionable practices described above are the result nf
uninformed, careless, or thoughtless Regional management. However, the
foregoing s not uniformly the case. even within a Region. The files
provided an indication th-t conditions existed which could lead to 1ncorrect
or strained interpretations of the tolling provisions as well as other
objectionable case management practices. These conditions were created by
different forces, among them the absence of a uniform system for supervis'ng
and monitoring the implementation of the tolling provisions of the Adams
order. Another was the Supreme Court's decision in Grove City v. BelT.

The Grove City decision created new and additfional investigative tasks

which OCR was, thereafter, required to accomplish within the time frames
that had been established unde~ different conditions. For the most part,
€ach region was unique in its response to the new tasks and condrtio -
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TABLE OF CONTENTS
BACKGROUND
A. Adams Order Time Frame fequirements for Processing Cases
R. OCR's Regional Office Organization

C. OCR's Wriiten Procedures and Prcvisions 2¢ the Adams Order
Relevant to the Case Review File

D. Plar for Reviewing Case Files in Regrons 11 through ¥
1. ldentafication of Cases to be Reviewes!
2. Instructions Pravided to Reginnal Dsrectors

3. Selection, Training. and Instruction of
Review Team Memders

ABSTRACTS OF REVIEW REPORTS AND REGIONAL DTRECTORS' RESPOMSES
Region I

Region 1}

Reg on 1il

Regror IV

Regior V

Regron V]

Region VII!

Regrun VIl

Reg-an ¥

>

Region

AN-LYSES AND CONFLJSTONS

A. Acknowledgerert Subject Area s
1. Was there evidence that -egional sta‘® we-e no*

azcurately recording and ester ng 1nto ACIMS t e date
or which conplalats were recesve~ by L2R?

° Corciusior
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2. MWas there evidence that regionail staff were not
sccurately recordirg and entering into ACIMS the date
on which comp'aints were rendered “complete?”

° Conclusion

Was there evidence that acknowlsdgment letters were
matled afte- the Adams due date but backdated so that
it would appear that the Adams acknowledgmen® time
frama had been met?

Conclusion

4, Was there evidence that acknowledgment letter; had beenr
1ssued :fter the Adams due date but recorded 1n ACIMS
as hzving been 1ssued 0n the due date?

Conclusion
LOF Subject Area

1. Was there evidence that Letters of Findings (LOF)
were 1ssued after the Adams due date but backdated
s0 that it wou'd appea~ that the Adams LOF time
frame had been met?

°

Conclusion

2. Was there evidence that LOFs had heen 15suer after
the Acams due date but recorded in ACIMS as havirg
bee~ 1ssued on the due date”

L]

Conclysion
Toll1ng Subject Ares

1. is there evidence that the bases and cr teria for
tritrating tolls set forth in the Adams arder had
been 1ncorrectly applied and, therefore, tolls
mprope~ly Initiated?

° Conclusion

2. Was there evidence that tolls had heer cortinyed
cr exteated after the grigina’ has s for the to'l
had bean eliminaten?

° Corclusion

v SEREREL CONTLUSTNS

ERIC

Aruitoxt provided by Eic:

183

44

46

4z
48

48

w
w

w
)

o
o

w
Y

o
wn

33
o




Appendices
1

v

X

I

vl
vi:
1

[

Regron | Report
Regron 11 Report and Regronal Resporse
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Acting Assistant Secretary
for Civil Rights

FROM - Edward A, Stutran Bl wed A S tAe— )
Attorney Advisc- to the Submitted /v - S - Sae
Assistant Secretary for Civil Rights
- Faan FoR
Linda A, HcGoveran' ~ A S
Acting Regional Civil Rights Director
Region V

SURJECT:  Consolidated Reprrt of Reviews of Regional Accuracy in Performi~g,
Recording, and Reporting Acts Critical to Compliance with Time
Frames Estatl.shed in Adams v. Bennett (Adams)*

From August 11 through 21, 1986, three teams composed of Office for Civil
Rights (OCR) employees reviewed case files in Regions I1** through X to
determne whether there is any evidence that: (1) acknowledgment letters
and Letters of Findings (LOFs) have not been accurately dated and transmitiad.
(2) transmission dates for those documents have not been accurately
reported 1n the Automated Case Information Management System (ACIMS), and
(3) the tolling provisions of the Adams order have not been fmpl ement ed
appropriately, At the conclusion of the n-site reviews, each team filed
reports of its findings, Region by Region, and Reyiona’ officials were
provided an opportunity to comment on those reports. You requested that

we consplidate and synthesize the principal findings of the 1nd1vidua?
Regional reports 1ncluding the comments of Regional officia’s, and submit

3 single consolidated report on the Regional reviews for your consideration,

Tms Consolidated Report provides background on the planning and confuct of .
the Regional reviews: includes a compilation, synthesis, and analysis of the
most significant findings on a Region-by-Region basis, and presents the comments
offered by Regional officials on the findings reoorted by the review teams.

The rescrt 2'cc makes recomme-dstiors for meazurer OCR could consider to
eliminate incorrect and objsctionable practices ar. otherwise strengthen
procedsres to ensure accuracy in performing and reporting case processing
actvities,

Reparts o the individua! Regrona’ reviews are attached as Appendices |
through X. Responses of the Regiona’ Directors to the repcrts on Regions 1]
through X are 1ncluded at the corresponding appendix, Also attached at
Appendix 1V 15 a report of a review conductad independently by the Acting

R4

*Aca~s v, Fennett, No. 309:-70 {0.0.C March 11, 1522!7as modifsed
Jaruary 17, 19857,

**Ar 002 tea~ rev'ewed case f1les in Regoon ! i mia-) 0y 1986, and a

report o€ that review was subrm-tted to you previous'y. A copy of the
report 15 attached at Appencox .
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Regional Director. Region IV. of to'ling practices 1r thst Pegior. Nthe-
attachments are 2s i1ndicated. Persorally idert1¢"ahle 1nformazion regard -5
complainants has been redactec from all appendices,

1. BACKGROUND

OCR 15 responsible for enforcing ¢ vi! rights statutes that prohibit disce e
nation on the basis of race. color. national origin, sex, handicap, and age -~
programs and activities that rece've assistance from the the Educatior Depa-t=er .
These statutes include Title VI n the Civil Rights Act of 1954, Title IX of

the Education Amendments of 1972, Section 504 of the Rehabt1:tation Azt o

1973, and the Age Discrimimat:ion Act of 1975,

OCR relies primarily on 1nvesti1ga®*ng Individual complaints and conductirg
compliance reviews t0 ensure compliance with the four principal statutes w-co
1t enforces. A1l complaints, otner than those alleging discrimination on
account o€ age. and all compl-ance reviews must be processed ir accordance
with the strict case processing time frames mandated by the court order in

Adams .

E

A. Adarms Order Time Frame Requirements for Processing Cases

Ounng the pendency of the Adams 1itrgation, OCR has operated under a ser-es
¢ ordess with different features. C. rrently, OCR operates under the terms of
an order entered or January 17, 1985, The January 17, 1985, order revives the
terms of a consent decree entered in Adams in 1277, while retaining certa -
features of an order entsred *n the case on March 11, 1983,

Since 1977, all the orders have contained the same strict time frames with -
which OCH must process cases. The Adams order provides OCR witr 15 days to

Bk owTEIge the receist nf & tomnlets Tampladet or to rotefy a comnljinzer e ¢
writing 1€ the complaint is not complete. If the complaint is incomplete. the
complainant is 2llowed time within which to complete the complaint® following
noti1ficaticn from OCR tha* additiona! 1nfomat1on is needed. The date a comp’ai~t
is regarded 2s “comp’ete” 15 the casc "start” date for all other Adams order

time frame courting purposes.

The Adams order provides that OCR must in-estigate a complain® and fssue

a Letter of Findings (LOF) within 105 days from receipt of the comylete
compla nt. 1f a violation of civil rigrts law is found., OCR must negotrate
ané secure corrective action within 195 days from ~2ceipt of the corplete
comntaint. 1f corrective action {i.e., voluntary compliance) is not
secsred, OCR must initrate formal enforcement action within 225 days

frran the receipt of the complete complaint.

41th regar? to complrance reviews, the Adams order reguires that OIR 1ssue
firdrings within 90 days from commencement of OCR ‘s or-site vigit to the 1-s%1-
tution. Where np on-site investigatyor s conducted, the review fs rega--e?
as “commerced” on the date 007 rejuests data from the recipient. If the

*One hundred and twe~ty days under tne 1977 &dams crier, 60 days unce- the
1922 order.

O
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irstitutron is found not to be in complrance, OCR nas 180 days from tre
commencement of the revoew tc seek voluntary compitance and must *a1tiate
forma’ enforcement actian within 210 days of the date the review is begu-.

The 19823 Adams order provides for exceptions from the time frames for up to
20 percent of complaints and compliance reviews nationally in a fiscal year,
with no more tnan 30 percent occurring in cases 1n any one stetutory
Jurisdiction {e.g., Section 504) or Region. The exceptions extend the
investigation stage from 90 days to 180 days and the negitration stage from
90 to 127 days. and the enforcement stage from 195 to 345 days.

Moreover the order permits OCk to “t511™ (4.e., inte~rupt) processing of
complaints and com, ifance reviews where: (1) witnesses are not avarladle,
(2) an ex1sting court order prohibits the Departwent from proceeding;

(3) pending litigation involves the same institution and the same Tssues that
would be addressed by the complaint investigation cr compliance review

(4) access to information has been demed. and the Department has imit:ated
action to secure compliance, or (5) a complaint that fncludes issues of age
discrimination has been referred to the Federal Mediation and Conciliation
Service.

Although the current Adams order combines features of *wo prior orders, in
relation to the principal ares of the teams' inquiry, OCR's obligations have
remasned constant since 1977. The acknowledgment and LOF time frames have
been the same in every order, Even the differences betweer orders are not
seen as relevant ®or the purposes of tris Inquiry. For example, the 1977
order permitted tolling only when 3 witness was unavailable. The March 11,
1983, order added (and the current order retaing) four other circumstancer 10
which tolling would be permitted. However K since all cases reviewed by the
teams were opened after March 11, 1983, the same tolling provisions apply to
o1’ cases reviewed

The Adams order requires OCR to provide reports to the Adams plaintiffs twice
& year, on Aori) 30 and October 31. These repor.s include informatior or
complaint and compliance review activities, incliuding national and Reg‘ona’
informat on on complaint and complrance revies receipts, starts, closures,
cases pending, and staff productivity. The reports also include informat-or
on (1) adherence to complaint and compliance review time frames, includ rg
information on cases processed under the normal and exceptiona’ time framec
(2) the number of complaints and compliance reviews using the time f~pme
exceptions. and (3} the number of complaints and comp.fance reviews 1n wh: (™
the time frames were tolled,

»
Urder the Perfarmance Management and Recogrition System (PMRS), performance

agreements of all OC? Regional prog-am managers contarn performance standards
which require that "100 percent of the Adams due dates™ be met. permitt:ng t-e
utilizatoor of the exceptional time frames optior for “no mr=e than 20 perce-*
of the due dates.”® Tnig PMRS provision 1s a standard of a "critical element

*¥he pe-Torance 0f Reg cral managers is measyred, 1+ pa~t, by the ny~se- of
time frames met. o Acams order measures OIR', pe-formance by the aymmer of

cases in which tre time frames are met.

1%,
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of performance, An OCR program manager who missed more than 20 percens o tre
due dates could be rated as having failed to meet an fmpcrtant objective o a
critical elament in hig/her performance agreement. This fa1lyre would
necessarily seriously affect the employee's overall rating, notwithstanc:ng
satisfactory performance in other areas.

OCR col'scts and stores information on fts complaint and compliance review
activities in its Automated Case Information Management Systee (ACIMS' ACIw-
15 2 fully automated on-line system which tracks the occir-ence of crit<ca’
events, such as Adams time frames, ans provides accurate and time'y case
information to staff in OCR's Pegional 0f 1cec and at Meadg.arters.

B. OCR's Reg:onal Of“ice Orgamization

Eack Regiona’ 0’fice s supervised by a Regoona® Director (RD) who is rescon-
s1ble for directing the operations of the Regronal Office and meeting !
program objectives.

With the exceptions of Regiors YIII and X, OCR's Regional Offices are orga~'zec
into Divisrong pnd Branches based on areas of responsibility. The Elementary
and Secondary Education Division (ESED}, under the Supervision of a Director,
conducts compiairt 1nvestigations gnd compirance reviews in preschuu’,
elementary, and seconda”y education instéitutions, and vocational-technica’
schools. The Postsecondary Education Division (RSED) conducts the same compl:arce
functions as ESED except that PSED Yunctiors are related to institutions of
postsecondary education and vocational rehabilitation agencies and providers.

In Regrons VII! and X. a single Division, the Compliance and Enforcement -, -5 on
(LE0°, carries out compliance furctions 1n both program areas. With‘n OCP,
1avestigators/empioyess assigned to these Divisions arc “i.“ormaily referred 25
‘< "program staff.*”

.

The Program Review and Management Support Sta*f (PRMS), under the supervisios of
a Director. provides the Regional Director with informatéion and dvice concern- g
the meeting 0¢ OCR program and operations objectives, the numbe~ of comp':arce
actrvitres completed, and adherence to OCR complilance decisions and policres.
Altrougr there fs .+rratior among Regrons, among other things, the PRMS ¢saf
mor=2ors the completion of compliance actions within establisned time frames

an¢ performs complaint intace, 1ncluding determination of jurisdiction anc
comp’eteness,

The Regona’ T1vil Rights Atzorneys Staff operates under the directicn cf the
RD. The Crref Regrona® (1l Rights Attorney and the attorneys serve as counse’
or lega” and policy 1ssues and prov.de legal guidance, adv'ce, #nd support to
the Pegrora’ O’fice. The Attorneys Sta®‘ provides final iega' case review ar~
rev ews for lega' su‘ficiency cases, settlements, and other mgtters reso’ves
Regiorally or sydbmitted by the Region to Headguarters. The Attorneys Sta‘’
renders legal oprniors on OCR's jurisdiction, provides lega! guidance on the
developmert of 1nvestigative plars and participates in the development of
irvestigative reponts, Lettens of Findi-gs, and negotiates ssttlements.

Q 1'.J
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C. OCR wWr-tten Procedures and Provisigns of the Adams Order RPelevart to the
Case File Review

The procedures that OCR staff follow 'n conducting case processing activit-es
relevant to this review are primarily conta ~ed in OCR's Investigation Procedures
Manual, December 1985 (IPM}. Other proced.res were c- mmumcated to regional
persornel in memoranda from headquarters. Severa' of the |PM provisiors an:
provisions from guidance memoranda are set forth here to provide addftiona®
background for the discussion that follows. Certain provisions of the Adams
order are set forth for the same reason.

Section [-1.3 of the IP¥ provides that on the day an i1ncoming complaint 1s
received -- complete or 1ncompiete, 1t m. Se date stamped, an ACIMS Case
Contro} Form {CCF) 1mitrated, and an officral case file created.

The 1977 Adams order defines “complaint™ as an allegation that “an affectec
institution has violated one or more of the applicable laws and/or regulations
promilgated under those Taws. A ‘complete complaint' is one which (a) 1dentr-
fres the complatnant by name and address; (b) generally 1dentifies or descrites
those 1rjured by the alleged discrimnation (names of the injured persons shall
not be required), {c! identifies the affected institution or fndividual allegec
to have discriminated in sufficient detail to inform the Office for Civil

Rights what discrimination occurred and wnen it occurred to permit £D to commence
an investigation.” The date a complaint is regarded as “complete” is the date
from which a°1 the Adams time frames are counted.

Section 1-3 of the 1PM contains procedures to be used by OCR staff in
“acknowledging” complairts or notifying complaints that their complasrts are
deemed “1ncomplete.” Section i-3.3 requires that the Pegronal Attorneys Sta“‘
review all acxnowledgment and notific.tion lette-~s.

The order in Adams v. Bennett entered March 11, 1983. permits the tiuwe frames
to be tolled [7.e., interrupted) "(1]f any person whose *estimon, fs material
and relevant to the allegatfon fs umavailable by reason of e-iended absence
{e.g., summer recess, sabbatical or iliness) . . . .* The Adams order also
permits OC? to tol? a case "1f the Assistant Secretary . , . deterwmines t!at
pend'ng litigation involving the same affected institution and the same issues
as are the subject of a complaint or a compifance review prevents or makes
1napprogriate” the continued processing of the case. OCR also is permitted to
tol' a case 1f the recipient refuses to allow an fuvestigation to be conductec
“or without gocd cause refuses to supply records or other materials which are
necessary material and ,efevant and withou' which the fnvestigation cannot gs
forwara . , . " Adams order at paragraph 19. With resoect to a toll inttfatec
0~ account of denfa’ Of access, the order states that “if an fnStitution re‘uses
to a'low i~ ynvestigatine to g2 forward, of without gooa cause refuses to
supp'y records or other materials which are necessary material and relevant a~+
w thoyt whrcn the fnvestrgation cannot go forwarc within 60 days of ED's request
to do 59, £D ska’l attempt to secure voluntary compliance within 120 days of
the req.est.” 1 007 g unsuccessful, it must "imtrate formal enforcemenrt .
withe= 157 days 5¢ the request.” 1982 Acams order at paragraph 19.

Aruitoxt provided by Eic:
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In discussing witness unavatlability, the IPM states that "[i]f any person
whose testimony is relevant to the allegation is unavailable by reason of an
extended absence (e.g.. Summer recess, sabbatical or illness) and if this
prevents OCR from completing the investigation (including neqotiations withar
the required time frames), OCR will notify the complainant that the time frames
will be tolled, . . . 1PM [[-2,134, Aside from requiring that the compla nant
be notified in writing that the case has been tolled, the IPM does not require
that documentation be included in the case file which explains the basis for
the toll nor supports its initiation or continuation. Nor does the IPM include
any requirement that such tolls be approved by senfor or middle managers pricr
to imtiation,

A memorandum of June 9, 1983, nrovided “Guidance on Implementing the March 11,
1983 Adams Order” in question and answer form. (Appendix XI) One of the
angwers addressad “Wher may OCR toll the time frames for 'witness unavaila-
bitity'?"  The memoranrium stated, in part:

This provision permits the tolling of the time frame oniy if a2 witness.
defined "as a person whose testimony is material and relevant,” fis
unavailable. The time frames may not be tolied if the person unavayiable
is not a witness, as defined in fparagraph] 19(a). The time frames may
be tolled at the negotiation stage 2s well as the fnvestigation stage,

if the unavailable witness 1s necessary for the negotiations.

The June 9 memorandum continued “The time frames may not be tolled [on account
of witness unavailability) 1f, during the time period for negotiations. a
negotiator is unavailable.” (emphasis in original)

A memorandum of March 7, 1984, on the subject of “Calculattion of Due Dates for
To led Cases™ (at Appendix X11) explained the methodolog: to be used in .
calculating Sime frames for tolled cases and provided some guidance on the
application of the tolling provisions. The memorandum States that “the toll
start date is the date OCR discoiers the case needs to be tolled. Llikewise,
the tol] end date is the date that OCR discovers that case processing can
resume,”

The IPM 1dentifies four “Actions [by 2 recipient] Constituting Deniral of Access”
' (1) "refusal to provide OCR aicess to written Or nonwritten information . . . .".
(2} "refusal to allow OCR access to employees . . . ."; (3} failure of a reciprent
to provide information ., . . "if one of its employees refuses to do $0 . . . .".
and (4) "refusal to complete OMB approved” survey forms, (IPM I[-2.141) Clearly
2 case may be tolled immediately where there has been an outright refusal to
provide information. More ambiguous is the provision that OCR $hould secure
voluntary compliance -- and, p-esumably, toll the case -- where a recipient
without ,00¢ cause refuses to provide information within 60 days of the reguest.
It is not clear what was intended by the phrase “within 60 days.” It may have
been intended t~ permit OCR to construe a failure “without good cause” to supply
information by the expiration of 60 days from the request as a "refus[21]” to

do so0. Aside from a mention in passing in § 2.142 of the IPM (Enforcement
Proceedings for Demal of Access), the phrase is not addressed by OCR,

Section 11-6.4]1 of the IPM provides that the official OCR case file “should
indicate” that the LOF was reviewsd by the Branch Chief, D' /ision Directo~. and
Chief Regic 41 Attorney and was signed by the Regiona) Director.

-

Q Ifo
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D, Plan for Reviewing Case Files in Regrons Il through X

The pan for reviewing case files in Regions II through X was developed as a
resul =f the experience gained 1n the earlier review of Region .

1. Identification of the Cases to be Reviewed

The cases selected to be reviewed in the acknowledgment and LOF suoject areas
do not represent a random sample of al' OCR cases ¢r all cases 1~ which
acknowledgment letters or LOFs were issued, Instead, cases were selected for
review where the expectation of backdating of acknowledgment letters and LOFs
would be greatest, if it had occurred at all, Such cases were in the universe
of cases in which ACIMS records the acknowledgment letter or LOF as having
been issued exactly on the Adams due date.® The resylts of the review,
th2refore, do not represent the frequency of dating discrepancies occurring
among OCR's cases as a whole, nor in 311 cases in which acknowledgement
letters or LOFs were issued during a given period. Instead, the results
present the frequency of dating and other discrepancies within the highest
F1Sk group of cases -- those in which fssuadnce of the time sensitive documents
came or the last day, )

A1l cases selected to be reviewed 1n the tolling subject area were in toll
status on February 27, 1986, That date was chosen to eliminate the possibility
of an artificrally inflated number of cases being in toll status because of
“witness unavailability” due to extended school holidays. Aside from that
variable (1.e., date,, the universe is all tolled cases.** The tolling
practices found to exist among the individual Regions may be said to represent
thesr practices generally at the time the cases were placed on toll,

OCR's Analysis and Data Collection Service (ADCS) ident:fied all cases. by +
Region, which were closed on their LOF due dates with findings of either

"no violation® or “violation-corrected” [i.e., a1l complaints and cumpliance
reviews closed with ACIMS closure codes 91 (no violation), 93 (remedial
action cumpleted), and 94 (remedial action plan agreed to)],***

“Between July 1. 1985, and June 30, 1986, ACIMS reports that OCR issued
approximately 31 percent of 1ts LOFs exactly or the | °" due date, Forty percent
we-e 1ssued at least 1 day before the LOF due date, . 29 percent after the
LOF due date,

**With the exception of Regions II1 and IX, all cases in to'1”status on
February 27, 1986, were reviewed, As bot" Regions III and IX had large numbers
of cases in toll status on that date (94 and 101 cases, respectively), 1n those
Regions. samples were drawn at random from the pool, {(See Chart 1, below at 8)

“**The overwhelming major:ty of LOFs 1ssued in a g.ven year are fssued 1n

these categories, {In FY 1986, OCR 1ssued 23 LOFs findirg violations that had
not beer remedied, )

ERIC 1
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With reference to reviewing acknowledgment letters, ADCS 1dentified, by
Region, all cases in which complaints we:e acknowledged on the idams
acknowledgment due date. ADCS provided this information, by Region, for the
perind July 1, 1985, through June 30. 1986,

To evaluate whether the tolling provisions had been appropriately implemented,
ADCS provided iists of all cases, by Region, tn tolled status on february 27,
1986,

The-efore, ADCS provided throe separate lists for each Reg*or -- a list of
cases to be reviewed for accuracy of acknowledgment dates, a lict of cases to
be reviewed for accuracy of LOF dates, and a st of cases to te reviewed for
toliing, Samples were drawn when Lhe numbers of cases on lists were high,

With regard to cases to be selected for acknowledgment letter or LOF review,
the variation 1n the numbers of zases on the 1ists correlated generally
(a1though not entirely} with differences between Regionc in complaint and
complfance review load.* For example, in Region VIIT (Denver), a Regfon wiih
3 relatively small complaint load, ACIMS identified only 17 cases to be
reviewed for LOF date accuracy. Necessarily. a1l 17 were reviewed by the
ceam, However, in Region Y {Chicago), a Region with a large complaint load,
ACIMS 1denti1fied 90 cases as having had the 0F {ssued on the Adams due date.
Of that number, 30 comp”a'nt cases and all 9 compliance reviews were se¢,ected
to be reviewed in the LOF subject area,

The numbers of cases** identified by the computer (and then 1{n some cases,
randomly selected) to be ~eviewed in each Regr10n 1n each subject area was as
follows.

CHART 1

Region Acknowledgment LOF Tollin TOTALS
Region I ~ 30 52 2z ELS
Region TIT 30s 1® 355 B
Region TV 19 3Zs 11 62
Region V ~23s 39s ] 71
Region VI 20 27 13 19
Region VII — 5 36s ] L
Region VII1 ] 17 0 17
Region IX — 305 22 s 3L?
Regron X 3 20 16" g

TOTALS ~ 180 283 138 558

£
*The "numoer of cases” as used here means the number of cases :that apreare:
on the computer 115tS of cases that met the selection criteria, Since some

cases met the criterra for review in more than one subject area of inquiry, they

appeared on two computer 14sts, For example, a case might have been on to!) on
February 27, 1986, and also had the LOF 1ssued on the Acams due date. Such

cases were examined sn both subject areas, With re<~ t to the "number” of files

actua’ly reviewed and subject areas examined, see Ct .5 2 and 3 below at 3.

**An “g" 1ndrcates that this figure is 2 sample of the cases on the lists,

RIC
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If a case appeared on more than one 1ist, it meant that one file would be
reviewed in two subject areas. In a few instances, because files could not
be Incated or through inadvertence, teams examined fewer or diffe‘ent cases
than were originaily selected. In 1ight of the foregoing, the number of
files actually examined did not necessarily corrsspond to the number of cases
on the 1ists. The num ~r of files actually examined, by Region 1s as follows

CHARY 2

Separate
Cases Cases Files Files Other Files

on on two to be Not Files Actually

Region Lists Lists Reviewed Located Eliminated Reviewed
Region T* 38
Region TT B84 3 81 3 [ — 78
Reqion 111 B3 [ 73 - 0 75
Region TV [.¥4 0 [ ¥4 0 C [
Region V 71 0 71 0 ~ 1 70
Region VI [ L} 56 2 0 5
Region VII 49 1 48 0 ~ 0 L!]
Region VII[ 17 ~— 0 — 17 0 0 — 17
Region IX 97 H 0 2 ] 87
Regqion 39 L) 35 ' 0 ki
Totals 5% 20 10 —Z 554

Review team members were instructed to examine relevant portions of the case
files relating to the subject area under review. However, they were specifi-
cally inst-ucted to explore any area of any file if, in their judgment, 1t was
appropriate. In some cases, teams reviewed a larger number of case< ii a
subject area than planned. In a2 few cases, fewer cases were reviewed because
files could not be located or through inadvertence. The number of subject area
inquiries actually made are as follows:

CHARY 3

Files Total

Actually Subject
Region Reviewed Acknowledgment LOF Tolling Areas
Region [* 38 — %% b kH 9
Region 11 /8 0 43 H 81
Region 111 75 28 15 3 [:3
Region TV 62 19 32 17 [
Region V 70 23 38 9 , 10
Regyon VI 54 19 26 T4 5%
Region VIT 48 [ 36 [ 50
Region VIII 17 0 17 0 17
Region 1IX 87 2% 19 53 101
Region X 35 [ 20 16 L}
Totals 564 196 282 179 657

*As mentioned earlier, the review of Region I preceded the reviews of the other

nine Regions and used a diffe~ent method of case selection. In Region I, tre
review team reviewed 38 case files, almost 311 in more than nne subject area.

193
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2. lInstructions Provided to Regional Directors

On August 6, 1986, the Acting Assistant Secretary (AAS) convened a cenference
call to brief the RDs on the purpose of the Regional reviews,K the process
that was to be followed by the teams, anu the arrangements for which they, as
ROs, would be responsible. Those arrangements inciuded (1) providing teams
with an office with a telephone in which to work in privacy;: (2) assigning
Regional staff to retrieve files identified for review, (3) providing teams
with access to a photocopy machine, and (4) providing the teams, immedyately
upon their arrival, with copies of any 1o0gs maintained by the RDs or staff
for the period July 1, 1985, though June 30, 1986.

Regional Directors were further advised that, with reference to this assignment,
211 team members report directly to the Office of the AAS and not to or

though any RD. RDs were advised that they should not request or expect 2a
briefing at any stage of this assignment from any of their own staff who may

be serving as team members. RDs were asked to provide any of their staff who
serve as team members with reasonahle privacy, upon their return from the
on-site reviews in which to prepare their reports to the AAS.

In a memorandum sant by electronic mai} on August 7, 1986 (attached as
Appendix XIII), the AAS iastructed all Regional Directors to institute immedi-
ately special procedures to ensure that all OCR ctaff sign out case files as
they are removed from file cahinets for work purposes. RDs were instructed
to develop & sign-out form that includes spaces for entering the name of the
employee removing the file, the date and time the f1le is removed, and the
date and time the file is returned Absent unusual circumstances, and only
as approved by the Regional Dir..tor, all official OCR case files are to be
returned by staff for filing each evening. The Regional Directors were
instructed to assign the responsibility for monitoring the sign-out process
to a specific staff person and an alternate.

The memorandum instructed the RDs that these procedures sere to remain in
place unt1] the AAS advises that ths Regional Reviews have been completed.

3. Selection, Training, and Instruction of Review Team Members

The regional reviews were planned and organized by Ned Stutman, Attorney
Advisor to the AAS and Linda A, McGovern, Acting Regionat Civil Righss
Director, Region V.*

£

*At the time the reviews were being planned, Ms. McGovern was the Deputy
Regional Civil Rights Director, Region V., She has. at times, served as Acting
Regional Cival Rights Director for that Region, a position she currently occuples.
Because of her role in the Regional reviews, Ms. McGovern was, necessarily, aware
of the overall review strategy and the criter1a being utilized in the selection
of cases, Nevertheless, precautions were taken to insulate her from information
about Pegion V. For example, she was not provided in advance with lists of
Region V cases to be revieweq. the review team's findings were not discussed with
her in advance of its report. she did not provide the RD's response and she took
no part in the preparation of the portions of this Consolidated Report that
address findings made in Region V.
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Three teams were selected, W'th the exception of Ned Stutman, who was the
Leader of Team 3, all other team members were drawn from OCR Regional Offices.
Several were selected on the recommendation of their RDs,

Team 1 consisted of Wilfrad Lim (Leader), Cival Rights Attorney, Region IX,
Lill1an Gutierrez, PRMS Director, Region VIII: and Arthur Tedeschi, Region V]

Team 2 consisted of John Benjes (Leader}, Cival Rights Attorney, Region X.
and Harry Orris, Director of ESED (Cleveland), Regron V,

I+ addition to Mr, Stutman, Team 3 consisted of Helen Whitney, Acting Deputy
Director, Region I1: and Jean Simonitsch, Fivil Rights Attorney, Region VII,

Ms, McGovern, 1n collaboration with Mr, Stutman, served as coordinator while
the teams were conducting the On-Si1te reviews, answering questions from team
members as they arose and communicating w-th the Acting Assistant Secretary.

Each team visited three Regional Offices: Team 1 visited Regions II, III,

and IV, Team 2 visited Regions VI, VII, and VIII, and Team 3 visited Regrons V,
IX, and X, Preca.tions were taken to ensure that no OCR Staff was on a team
that visited his/her own Regional Office and to ensure that no team member

had access to 11sts of case files to be reviewed in their home Regions,

On Monday, August 10, 1986, all taam members convened in Washington for a

1 day training session before conducting the on-site reviews, At the traimng
sessi1on, team members were provided with wratton fnstructions (attached as
Appendix XIV) which described the purpose and plan for the on-site Regional
reviews,

The teams were trained in uSing the form to record information from case .
files., The recording form resembled but represented a refinement of the form
developed and used earlier in the Region I review, Instructions for completing
the form were provided and explained to team members. Both the form and
instructions are attached as Appendix XV,

Team members were instructed that upon their arrival at s Regional Office,
they should immediately provide the RD with the sealed envelope containing a
list identifying the selection of case files to be reviewed., Unlike the
115ts provided to team members, the 1ists provided the RDs contained only the
case name and OCR docket number and no other information about the cases.

The RD's 115t did not reveal the criteria for se ecting a case nor the reason
& particular file was being reviewed. Therefore, team members were advised
that they Should not sShare their own case 1i1sts with Regional’staff, A
sample o an RD’s list 15 attached as Appendix XVI,

ERI
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O

The Team Leaders were instructed to request immediately, upon arrival, al-
avarlable logs for the period July 1, 1985, through June 30, 1986, and July i,
1984, through June 30, 1985, These include Attorneys Staff logs, RD logs,
Program Division Jogs, and PMRS logs,

The teams were provided case 11sts for their own use 1r sealed envelopes.
The teams were instructed not to ope: an envelope for a Region until they
were traveline to that Region.

While the case lists provided to team members did, necessarily, 1dent ¢y

to the teams the subject areas to be examined with respect to the cases on
each list, they did not expressly 1dentify the criter1a by which the cases
were selected. The sentence at the top of the computer printout page which
1dent1fred the computer run was blacke ed so that even the reviewers could
not he sure, at least when the process began, how the acknowledgment and LOF
cases were selected, An example of a 1ist provided to team members 1s
attached as Appendix XVII.

Hangwritten notations were made at the top of each case )ist provided to team
members -- “C" or "CR™ or “Ack" or “T." The instructions advised the team
members that cases on the 1ists marked “"Ack” were to be reviewed to determine
1f acts required to clear, sign, and transmit acknowledgment letters occurred
as reported; cases on the 11sts marked “C” and "CR"™ were to be revieweo to
determine 1f acts required to clear, Sign, and transmit LC™s occurred as
reportsd. and cases on the 1ists marked “T" were to be reviewed to determine
if the overall yse of the tolling provisions of the Adams order was Justifred
under sstablished procedures.

The recording forms included spaces for information relevant to different
aspects of the inquiry -- acknowledgment due date, LOF due date, and toiling. .
Depending on the list from which the selected case was derived {i.e., "Ack,”
"C,” "CR," o “T"), team rembers were instructed to examine relevant portions
of the case file and compiete that portion of the form related to the resson
the case was selected for review. {The recording forms contained a place to
indicate the purpose for which the case was reviewed.) For example, a case
Tisted on the printout titled "C" or “CR" was to be examined and the form
completed only regarding acts surrounding the issuance of the LOF. Other
portions of the recording form for that case were not to be completed, uniess
the case appeared on another 1ist, Notwithstanding the foregoing, however,
team members were specifically instructed to explore any area of any file and
record data relating to any of the trree areas of inquiry, if,  in their
Judgment, {t was useful,

»
Within a subject area (1.e., "Ack," "C," “"CR," or "T"), a)l relevant documents
in case files were reviewed. Dates on acknowledgment letters or LOFs and
clearances 'n the case files were to be compared. and these dates compared
farther with entries mare 'n any 1ogs that were made available by the RDs.
The dates from ¢1e and log documents were to be further compared w'th data
{rom ACIMS,

14
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Tean members were instructed to use their own practical experience. professional
training, and judgment in deciding whether a particular peculiarity or departure
from OCR practice that they might find on the face of documentation created an
inference of impropriety or was otherwise worthy of comment, The foregoing,
however, did not apply where inferences of fnteational backdating were possible.

Team members were instructed that at the conclusion Of the on-site reviews,
they were to prepare written reports of their findings, Regfon by Region, and
submit the reports to the Acting Assistant Sicretary. By September 16, 1986,
211 teams had submitted reports. Region by Region, det2rling their findings.
On September 18, 1986, the Acting Assistant Secretary d stributed the repor:s
to {ndividual RDs with 2 memo~andum which requested comments on the substance
of the reports, By October 7, 1986, responses from all Regional Directors had
been received.

I1. ABSTRACTS OF REVIEW REPORTS AND REGIOMAL OIRECTORS' RESPONMSES

In the following section, abstracts from the individual reports are presented,
together with responsive comments of the RD about those reports, The abstracts
are intended to provide an overview, by Region, of findings relating to dat*ng
of acknowledgment letters and LOFs, and to tolling practices, The abstracts
should not be regarded as definitive or comprehensive and obviously are not
meant to take the place of the reports or RDs' comments themselves,

Citatfons are the Appendix and page of Review Report (e,g., “"IV-12"}, or Appendix
ang RD's Response (e.g., "I-RC-5" or *]-RO-Case No. XX"}, as indicated, Comrants
by the preparers of th's Consolidated Report are, for the most part, confined

to footnotes in this sectyon,

Regron | .

{This review was conducted prior to and independent of the reviews conducted n
Regions Il through X. No Regronal response to the report of this review was
sought .

A total of 38 cases was reviewed. With the exception of two, the cases were
not randomly selected. Some cases were selected for review because an entry 1n
tne attorneys' log showed that the acknowledgment or LOF for that case was
finally approved by an attorney after the date the acknowledgement or LOF was
mirled, as recorded 1n the same log. Or a case might have been selected for
review because the attorneys' log does not show a final approval and does show
the proposed LOF being returned from the Attorneys Staff for modificatror close
to, on, or after the Adams LOF due date. (I-6, 7} 4

In efght cases, the attorneys' tracking records reflectsd clearance of the

acknowledgment letter subsequent to the date entered into ACIMS as the acknow-
ledgment date ard tyDed nn the copy of the acknowledgment letter maintained 1n
the case file. [Case Nos. 6. 32, 33. 34, 35, 36, 37, and 38] In six of these

O
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e1ght cases, the attorney clearance date reflected 1n the attorneys' recorcs 1
1 day later than the acknowledgment date entered 1nto ACIMS and typed on the
file copy, in one case [No. 35], 1t 15 3 days later, and 'n one case [No. 37)

it is 6 days Tater. In each of the eight cases, the acknowledgment date entered
1nto ACIMS 15 the same as the Adams acknowledgment due date.

The review team noted date-of-clearance drscrepancies between Some of the
records partaining to fssuance of LOFs in 15 of the 26 cases reviewed for
accuracy of the LOF fssuance date. (I-11)

A comparison of the LOF fssuance dates reflected in ACIMS with the dates the
LOFs were signed, as recorded in the Regional Director's correspondence log.
reflected discrepancies in a2 numher of cases. In si1x cases (Case Nos. 1, 6. 10,
15, 28, and 28), the date recorded in the log as the date the LOF had been
signed by the Regironal Director was after the date entered into ACIMS as the
date the LOF had been fssued.

According to ACIMS and the dates typed on the LOF file copies, each of these

s1x LOFs was fssued on its Adams LOF due date. However, the Regional Director’s
10 states that each of these LOFs was signed from one to 3 days after its Adams
LOF due date. With respect to three other cases {(Case Nos. 21, 23, and 25), the
dates reflected in the Regional Director's 1og as the dates the LOFs were signed
are the same 2s the LOF fssuance dates reflected in ACIMS and on the file copies
of the LOFs. However, the entry fn the Regional Director’'s log which immedrately
precedes the entry of each of these three LOFs refers to a document which was
signed after the LOF issuance date reflected in ACIMS,

A number of discrepancies also were noted between the LOF issuance dates
reflected in ACIMS and on the file copies of the LOFs, and the LOF dates
recorded 'n the tracking recurds Mdint2ined by the Attorneys Staff, The team
wdentified 12 cases 1n which the attorney clearance date (as shown in the .
attorney tracking records) was 2fter the LOF fssuance date recorded fn ACIMS
and on the LOF file copy (Case Nos. 1, 6, 8, 10, 15, 16, 17, 19, 21, 23, 24,
and 25). According to ACIMS and the file copies. each of these LOFs was issued
on its Adams LOF due date, However, the attorney tracking records indicate
that the proposed LOF for each of these cates was finally approved, or was
returned to a program division for _dditional modi1fication, from 1 to 6 days
after the Adams due date had passed.

In an effort to veri1fy the records maintained by the Attorneys Staff, the team
reviewed the f1le copies of these LOFs to ascertain the dates employees signed
off on the file copies to fndicate clearance of the LNF, Case files for twr of
these cases contained photocopies of the LOFs but did not contain file copres
ind1:ating clesrarces. Of the ten file copy LOFs which could b® located. a'}
were signed and nine were dated by the Equal Opportumity Specralist assigned to
the case. all were cigned and erght wers Jated by *he Branch Chief assignes to
the case and seven were signed ancd three were dated by the Division Director
ass1gned to the case. All of these employees signed off on the file copy o1 of

O
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before the LOF fssuance date. Five of the LOFs showed clearence by any attorney
other than the Chief Attorney. but the clearance was dated on only one LOF,
Eight of the LOFs showed clearance by the Chief Attorney but the clearance was
dated on only one LOF. The Chiaf Attorney's name was circled on six of the
LOFs.

Ciearance by members of the Attorneys Staff indicated on the file copies
contradicted the attorney tracking records 1n two of the twelve cases. In
eight other cases for which file copres of the LOFs were contained in the case
file, no date of attorney clearance was 1ndicated, and in six of these cases,
the Chief Attorney's sig.-off was circled. The team was advised thit she
woult circle her name as & S19nd! of her concern regarding the accuracy of
records relating to iSsuance of the LOF.

Review of 32 of the case files icluded &n examination of 811 instances of
tolling of the Adams time frames. Cf the 32 cases, 19 were not tolled on any
occasion, 8 were tolled once, 4 were tolled twice, and 1 was tolled 3 times.
Many of the tolling request forms did not contain sufficient information to
enable the review team to dYtermine whetner tolling the case was appropriate,
but based on the limited informat1on available, all but one of the -~equests
appeared to be plausible.* (I1-12)

Regicn [1

Of the original sample of 84 cases, 81 case files -ere reviewed. Three files
could not be located.

Thirty case files were reviewed for "acknowledgment.® Overall, the team reported
that the acknowiedgment letters appear to have been processed &nd issued with
only & handful of minor problems. (II-4) The report describes no dating ’
discrepancies.

Fifty-two ceses were selected for review in the LOF subject area. Ir 211
cases, ACIMS records the LOF as having been istued on the Adams LOF due date.
Of the 52 case files selected for review in the LOF subject area, 45 were
located. The attorneys' log refle.*ed c'earance of 26 of these LOFs, all or
the LOF due date.

File copies of 41 LOFs had sign-offs. Thirty-eight of those 41 LOFs had al)
sign-offs dazed the same day as the LOF issyance date. Two other LOFs of the
41 had sign-0ffs dated earlrer. The sign-off on cne LOF had no date. The

’

*Tn a memorandum of August 15, 1986 (attached as Appendix XVIII), tne ARD 1n
Region [ reported that he had reviewed all cases in toll status gs of August 5,
1986. Of the 18 cas>s reviewed, the ARD reported that “lelignt were founc to
have a cont:nuing valid basis for interrupt, although in some cases the projyected
end” for the t>1) “was advanced to an earlier date . . . .", °[fJour were removed
from 1nterrupt immediately, with possible further adjustments necessary with
respe~t to the tol! end date”, “"[o]ne was approved as a present valid iaterrupt
. .. .", and the review of one othet case had not been completed.
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team’'s report states that seven LOFs had no sign-offs (I1-5}, but that number
has been revised to eight (No. 36, 37, 42, 52, 53, 54 S8, and 76). There 1s
no entry in the attorneys log showing clearance of the LOFs in six of these --
Nos. 36, 37, 42, 53, Se, and 58. Additionally, the team reports that LOFs in
five* other cases {Nos, 31, 40, 56, 60 and 62) had sign-offs by only one person
acting in several capacities, fncluding as attorney. Chief Attorney, and Act-ng
RD.

The report describes no ai1screpancies between dates that appear in dr¢ferent
records.

Mo problems were identified with regard to the tolls entered in erther of the
two cases selected for review 1n that subject area.

Acting Regional Director's** Comments

The ARD's comments consisted of one page, in major part responding to the
finding that in & caces, the sign-off file copy of tre LOF was undatad. The
ARD explained that the Region ordinarily did not date file copres of LOFs.
Instead, a copy of the final LOF, when signed by the RD, would be fncluded in
the file as well as the file copy on which staff sign-offs had been entered.

Th: ARD also stated, not in reference to any specific case, that the former ARD
auLhorized him to sign the former ARD's name tc LOFs on several occasions. The
ARD stated that an explanation will be provided if necessary. (II-1)

Region 111

The team reviewed 75 case files. Six of those case files were reviewed 1n two
subject areas of inquiry. See Charts 2 and 3, above at 9.

The Regi10n was unable to Tocate three case files, two of which had been selec’ed
for review 1n the acknowledgment subject area. (I11-3, 4)

The tesm reviewed 28 cases fn the acknowledgment subject area. In all 28 cases,
the Adams acknowledgment due date recorded fn ACIMS, the actual acknowledgrent
date as recorded 1n ACIMS, and the date on the acknowledgment letter were the
same. (I11-5) A1l file box clearances corresponded to the due dates of the
acknow)edgment letter or a day earlier, ard there was no suggestion that
backdating had occurred. (II1-5)

The report noted one 1nstance (Case No. 10) where an entry 1n the RD's log
indicated that a lette had been received for clearance 1 day ajter its due
date. (I]I-5°

~ ¥The Team Report states that “"there were seven LOFs that had no sign-off
other than the Acting RD." (II-5} That number F>s been revised to five.

*+The ARD assumed P1s pocition on March 31, 1986. Ur.i1 then, he was Crref
Regional Civil Rights Attorney. Region II,
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Overall, the report stated that the team found that one file {Case No. 26) of the
28 reviewed Tacked a complaint, three files (Case Nos. 15, 20, and 22) lacked
case control forms, and four complaints (Case Nos, 6, 17, 18, and 25) were not
date stamped. The team a1so observed that the Attorveys Staff did not review
acknowledgment letters, (I11-5)

The team reviewed 19 cases in the LOF subject area. ACIMS records all LOFs as
having been issued on the Adams LOF due date. In 18 of the 19 LOFS revie .ed by
the team. the dates of the clearance Signatures and RD Tog or attorneys log
entries support the conclusion that the LOFS were iscued on the dates indicated
in ACIMS. (I11-77 A dating discrepancy of 1 day weS found between 2n entry
}?IT t{p\St's Tog and the fssuance date of the LOF in one case (No, 46).

-7

The team was provided a 115t of 35 cases to re - in the tolling Subject area.
The Region was unable to locate one case file, .o the team reviewed 34 cases.
(Nos. 48 through 81) (I11-8) Of the 34 cases reviewed, at least 24 of the
compiaints were student health insurance cases (Nos. 57 - 68 and Nps, 73 - Bl).*

Of the 34 cases reviewed, one case was tolled twice. Three cases were tolled on
account of witness unavarlability, and in each case, the file contained documen-
tation to substantiate the unavailability of the witness. (III-8) In one of
those cases (No. 50) the toll continued even though other investigative activity
was taking place. The remaining 31 cases were tolled on account of "demal of
access.”

Of the 31 cases tolled on account of denfal of access, the report stated that
20 files contained “some documentation within the file which provided evidence
that a problem of access to information existed,”** (I11-8) Eleven cases did
not. (Nos. 52, 61, 62, 63, 64, 66, 67, 70, 71, and 72) Toll documentation for
some of these casss was found in other files, but with regard to Case Nos. 52,
62, 67, 72, and 80, the report stated that no documentation was found 1. any
file explaining the basis for initiating the toil.

*Tn FY 1985, OCR received 2,240 complaints. Of that number, 173 alleged
that different colleges and universities discrim.nated or account of sex 1n the
provision of student health insurance policies. In FY 1986, OCR received 2,642
complaints, of which 515 were student health inSurance cases.

**A1) review teams were instructed to examine case files to determne whether
documentation was present supporting or explaining the basis for the imtiation
of atoll, It is uncertain 1f Review Team 1 evaluated whether Region III
hac a sound basis on which to imitiate tolls regardiess of whether there was
“documentation in the file.* (If Team 1 performed such an evaluatior, it s
not clear whether the team {tself appired the correct 1egal standard.) To
initiate a toli based on denfal of uccess, the Adams order seems to require
more than the existence of 3 "problem" (such as & delay) in OCR's obtaining
evidence from a recipient. The Adams order requires 3 refusal on the part of
the reciDient to supply records or to 21Tow the investigation to go forward.
The IPM provision on the subject reinforces the idea that a "refusal™ to provide
information 15 necessary. (IPM 11-2.141, cited at page 6, above)
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Moreover, it was not always apparent when a “denial of access” to information
started cr ended. In seven cases, it was &pparent that. although the case was
tolled, the complaint was still being investigated or negotiations being
conducted between OCR and the rscipient (Nos. 50, 52, 58, 64, 65, 76, and 80).
(111-9) At least one of these (No. 50) was not taken off toll until it was
closed, and one case (No. 62) continues to be carried as tolled in ACIMS ever
though it 1s now closed. (111-9) The ACIMS printout indicated that the time
frames were being tolled for denial of access for perjods ranging from 11 days
to almost a year. (I11-9)*

Acting Regional Director's** Comments.

The ARD explained why two case files could not be located during the review

and stated that all three of the files which were not available at that time
have been located and are now 1n their proper places in the file room available
for i1nspectyon. (II1-RD-1, 2)

The ARD confirmed that in Region IIl, the attorneys do not sign off on
acknowledgment letters. Instead, in an effort to streamline the process, the
Region conducts intake meetings to discuss incoming complaints. The substance
of the acknowledgment letter §s discussed by staff, including attorneys, at
these meetings. (I1I-RD-4)

The ARD explained the discrepancy recorded in Case No. 10 by stating that the
acknowledgment letter had 1ndeed been Sent on the due date but the file box

copy was routed to the RD's secretary the next day and inadvertently logged by
her as having been received for the first time on the following dzy. (I1i1-RD-5)
The ARD provided documentation supporting this explanation.

With reference to the dating discrepancy notea in Case No. 46 in the LOF subject
area, the ARD commented that as 15 months have passed, the Region can only
conclude that the 1 day discrepancy between the LOF issuance date as recorded
in ACIMS and an entry in the typing log is a clerical error. (I1[I-RD-5)

*Team | prefaced this remark by stating that this “observation . . . was
not a focus of this review." (II1-9) In fact, the observation did relate to
facts anc issues which were a focus of the review 1n the tolling subject area.
Team 1 made many necessary and appropriate observations regarding Regional
tolling practices, but its comments suggest that it may have unnecessarily
iimited its review to the presence or absence of documents relating to a toll.

**The Acting Regronal Director assumed her position on March 31, 1986,
After extending her tuur at the request of the Acting Assistant Secretary. the
Acting Regional Director returned, as planned, to her position of record 1n
Headquarters on October 6, 1986.
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The ARD summarized the problems 1n the tolling subject area fdentified by the

Team Report as  case processing occurring during the tol1ing period.* the lack

of file documentation stating the the reason for imtiating a toll. and 1ncorrect
calcelations of ends for tolling perfods. (II1I-RD-7) The ARD did not specifically
address the appropriaie legal standard to be used in initiating tolls on acc-unt

cf denial of access.

In the narrative portion of her comments, the ARD explained that most (but not

all, e.g.. Case Nos. 50 and 52) .f the cases in whi.nh there was concurrent contact
with the recipient were student health insurance cases (Nos. S8, 64, 65, 76, and 80)
in which CCR had made extensive data requests. (III-RD-7) The ARD explained

that such requests placed heavy data gathering turdens on recipients. (I111-RD-7)
Moreover, recipie ts who Sought to revise their existing insurance plans would
contact OCR seeking clarsification of what constituted a nondiscriminatory

health plan. The ARD explained that answering such questions was 2kin to

providing technical assistance, rather than conducting an investigation.

The ARD stated that such activities were not case processing activities sinc?
OCR, in the absence of clear jurisdictional authority, was unable to proceed
with the case and were in accord with the March 7, 1986, headquarters guidance
on processing student health finsurance cases. (II1-RD-7)

With reference to the contact with the recipient and case processing during a
%011 found in Case No. 50, the ARD stated that th: letter to the recipient was
an acknowledgment to the recipient that requested information had bzen received,
That information, when analyzed, was found not to be sufficient. The case
remained tolled on that basis. (III-RD-Case No. 50)

In Case No. 52, the ARD acknowledged that interviews did take place while the
case was tolled. but stated that steps had been taken to eliminate this practice.
With regard to Case No. 64, the ARD stated that the tol1ing was warranted Since’
OCR could not process the case without the data it had requested, and the

contact with ti.e recipient was warranted as the Region was clarifying the vata
request for the recipient and explaining what reviSions were needed to the
insurance policy for it *o comply with Title IX, (III-RG-Case Nos. 64 and 76,
cf. Case No. 80} The » ) stated that the contact in No. 65 was needed to
discuss a letter the recipient was preparing to OCR stating the recipient's
intention to change its insurance policy. (III-RD-Case No. 65)

The ARD stated that the file for Case No. 52 contained no documenta.ion explainino
the 1nmitiation of the toll. (l1I-RD-Case No. 52)

In the absence of a Specific memorandum on the Subject, in Case,to. 57, the ARD
erplairad the origin of the toll as inferred from existing docurents.

*Case processing activity 1r the form of contact with the recipient during
the pendency o‘ a denial of access toll raises questions as to whether OCR was
actuaily being “"denied access” to information while the toll was in process.

O
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In Case Nos. 67 and 80, the ARD explained that, contrary to the team's findings, the
case files did contain documentation about the toll. (I1I-RD-Case Nos. 67 and B0)

With reference to 14 student health insurance complaints against units of the
Pennsylvania ltate University (PSU) system, the ARD explained that a memorandum
approving tolling 1n all the cases was 1nacvertently not included in each
relevant case file, but that this situation has been corrected. (III-RD-Case
Nos. 61. 62, and 72) The ARD provided a copy of the tolling memorandum 1n the
PSy cases.*

In other student health fnsurance cases, the ARD stated that the 1nitration of
the denial of access toll was necessary because the data request was voluminous
and the reciprent was not able to respond within the time 31lotted. (111-RD-Case
No. 80) While 1t should be emphasized that the team report did not identify 1t
as a concern, the Regional submission does not suggest that in any of the cases
tolled on account of denial of access, there was an outright refusal by PSU or
any recipient to provide data.

Region IV

The Team F2port observed that the ARD stated that th-~ fcrmer Regional Director
had fnstructed staff to dispose of-h1$ records prior to his departure in
December 1985.

The team reviewed 62 case files in all subject areas.

In Case No. 18, the date of receipt of the complaint as recorded 1n ACIMS 15
69 days later than the date on the complaint ftself.

Nineteen case files were reviewed in the acknowledgment sub)ec* area. Of the
19 cases, 13 complaints had heen determined to be “incomplete.” 1In 11 of the
13 cases, the files documented the complaints being rendered complete. (IV-4)

In two cases (Nos. 2 and 3), files contained acknowledgment letters but also
later correspondence making reference to the complaints being fncomplete. The
files contained no documentation explaining how or why the cases were later
determined to b2 incomplete. (IV-4)

In 14 of the 19 cases reviewed in the acknowledgment subject area, the attornevs
Togs i1ndicated that the Attorneys Staff had approved the letters on or before

the date of issuance, in one other case there was an undated memorandum of
approval, and in four cases {Nos. 2, 5, 9, and 13), there was no record of attorrey
approval. (Iv-4) .

In all but one case, all sign-offs on the file box copres of the acknowledgment
letters were yndated. (IV-4)

*The memorandum requests permission to toll the PSU cases but does not explain
why tolling 1s necessary. It 1: apparent, however, that delay in the .ransmission
of data by PSU was the basis for the toll, and the ARD so state.,.
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A total of 32 cases vere reviwed in the LOF subject area. The Attorneys Staff
did not sign off on the file-box copy of the LOF in any case. The practice in
Region IV was that, following review of an LOF, an attorney issued a memorandum
either concurring or concurring “conditionally” if recommended changes were
made. There is no fadication 1n the attorneys logs that LOFs “"approved with
changes ware resubmitted once the changes were made. (IV-5)

In* {Nos. 42 and 48), attorneys records show that, following attorney
res _OF was returned to staff after the Adams due date. (IV-5)

In 11 of the 32 cases reviewed in the LOF subject area (Nos. 20, 25, 26, 29, 31,
32, 36, 39, 46, 47, and 48), sign-offs on the file box copy or typists’ dated
initialc are between 1 and 4 days after the Adams due date. (IV-6 and 7)

In two cases (Nos. 32 and 38), the date on the LOF in the fiie was 1 day after
the date sriered in ACIMS as the actual ‘ssuance date.

In six cases (Nos. 25, 33. 34, 36, 37, and 39), the LOF due date as recorded in
ACIMS was earlier than that recorded On the case control form in the file. The
c.se control form for Case No. 33 also records an LOF issuance date 1 day after
than recorded in ACIMS. (1V-8)

The team reviawed 2 total of 11 cases in the tolling subject area. The team
reported that nine of these cases had been tolled on account of denial of
access to information. The team's report stated that in each instance, there
was a letter in the file from the recipient's attorney stating that access was
being denied based on Smith v. Robinson.*

Case No. 60 was tolled twice on account of denial of access. The reason given
for the first toll was that the recipient's attorney needed more time to gather
information. The second to11 was based on the attorney's request that OCR send
him a 1egal memorandum on authority to release private files. The toll ended
17 days after the Region received the information. (IV-8)

Acting Regional Director's** Comments:

The ARD explained that the letter of complaint in Case No. 18 was received by the
Region on January 16, 1925, but regarded as a courtesy copy of a complaint filed
with a state agency. Following a telephone conversation with a state agency

*#]00° 5. Ct. 3357 (1984). 1In Smith, the Supreme Court held that attorneys'
fees available to private parties who prevail in court actions under Section 574
of the Rehabilitation Act would not be available if the underlying claim of
discrimination was also cognizable and trought concurrently under the Education
of the Handicapped Act. Some recipients interpret dicta in the Smith decision
as limiting OCk's jurisdiction in Section 504 matters affecting handicapped
children and refuse to provide OCR with access to necessary information on that
basis.

**The Acting Regional Director assumed his duties in Region IV on March 17,
1986. Until then, he was Regional Civil Rights Director, Region VII.
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representative on February 18, 1986, "it was decided that the correspondence
should be handled as a complaint.” (IvV-RD-2) It was forwarded to PRMS on that
date, which became its receipt date.

Case Nos. 2 and 3 each had two letters, one acknowledging that the complaint was
complete 3nd a later letter stating that it was not. The ARD stated that when
the complaints were received, they were regarded as complete, and acknowledgment
letters were sent, After several more complaints were received against Georgra
school districts, the Chief Civil Rights Attorney s.ated that she did not think
the new complaints were valid. PRMS disagreed. The former RD decided that all
compl aints against Georgia school districts should be regarded as incomplete.
and the complainént required to answer further questions. Dnce the guestions
were answered, the Chief Attorney was to decide whether the complaints were
complete. That s what occurred, and the complaints were regarded as complete
when the Chief Attorney sp decided.

The ARD stated that the files contain memoranda documenting attorney review of
the acknowledgment letters in Case Nos. 2 and 5. The ARD stated that other
documentation exi1sts which shows attorney review of the acknowledgment letters
in Case Nos. 9 and 13,

The ARD stated that «t has not been the practice in Region IV to have attorneys
sign off on LDFs. Instead, the attorneys provide memoranda. When "~-':%, vely
minor changes” are requested, the LDFs are not resubmitte* .. ine attorneys for
review. (1V-RD-4)

In Case Nos. 42 and 48, attorneys records indicate that the LDF was reviewed and
approved after the LOF due date. The ARD explained that in Case No. 42, the
staff attorney completed his review of the LDF on the due date, but, due to
clerical shortages, could not get the approval memorandum typed until December 20,
1985. The attorney's oral concurrence was reported to the Division Director

and the Regional Director on December 17, and the LDF was issued on that date,
The ARD stated furtner that this is a case where 2 sijn-off should have been
obtained and suct will be the case in th~ future. {i1V-RD-4) The explanation
for Case No. 48 was similar, The ARD could offer no exp' ation of why the date
of the attorney's memo in the file appears to have origi y been May 16, with
May 15 written over {t.

Cases Nos. 26, 29, 31, 33, 36, 39, and 47 had LOF file copies with staff sign-offs
of 1 to & days after the LDF due date, The ARD commented that he held separate
meet1ngs with the Deputy Regional Director and the Division Directors involved

but “no explanations were of fered which could explain the discrepancies to

{the ARD'SS satisfaction,” (IvV-RD-5) The ARD commented furthes that six of

the seven cases were processed by the Elementary and Secondary Education

Divisivn #1 (ESED 41),

In Case Nos. 20 and 25, the Deputy RD signed off on the file copy 1 day after
the LDF due date. The ARD comnented that the Deputy RD “admitted that his
dates on the s1gn-off appeared to be inadvertent.” The sign-off date in Case
No. 25 was March 8, 1986, a Saturday. The Deputy RD stated that he did not
work on that Saturday, (IV-RD-5) The same comment was offered with reference
to Case No, 46,
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The file in Case No. 43 contained no file copy of the LOF with sign-offs. The
ARD commented that the file copy appears to have been misplaced. In Case No. 48,
the file copy of the LOF has no sign-offs. The ARD commented that there is no
explanation but offered that the last page of the LOF may have been retyped,

and “th2 need for new sign-offs may have been overlooked.” (IV-RD-5)

In Case Nos. 32 and 38, the date of the LOF in the case file is the day after the
LOF issuance date, as entered in ACIMS. The ARD commented that in both cases,
the ARD had signed the letters on May 7, 1986, after clerical staff had left

for the day. The ARD stated that a secretary who worke¢ on Saturday, March 8,
and who was instructed to mail the letters, inadvertently dated them March 8,
1986.

Incorrect LOF due dates were recorded on the Case Control Forms in the files of
Case Nos. 25, 33, 34, 36, 37, and 39. The ARD commented that with reyard to all
cases except No. 39, the ESED #1 staff calculated the due dates and the Division
Director “"could not provide an explanation for the difference." (IV-RD-6)

With reference to Case No. 39, the ARD commented that apparently the EOS inad-
vertently failed to place a complete CCF in the file before filing it in central
records. A complete CCF was submitted to PRMS when the case was closed.

In the tolling subject area, in Case No. 60, a toll initiated in account of
denial of access was continued beyond the date information was provided. The
ARD commented that "in the review of this matter by the Division Director, no
explanation was given . . , ,* (IV-RD-6)

The ARD commented further that he has taken steps to ensure that tolling is
implemented 1n accordance with the Adams order, and specified the steps that
he has taken, fncluding a review of files conducted in August 1986.*

The ARD commented that he had initiated a logging system for correspondence
coming to his Office.

*Tn a memorandum to Regional Civil Rights Directors of July 28, 1986 (attached
as Appendix XIX), the Kcting Agssistant Secretary emphasized the need to ensure
that the tolling provisions of the Adams order were implemented appropriately.
The ARD in Region IV established 3 task force within the Region to review
closed cases that had been tolled in the period July 1, 1985, to June 30, 1986.
The ARD reported that the Regional task force reviewed 110 cases during the
week of August 11, 1986, finding that 80 percent of the cases reviewed had been
tolled incorrectly. Among the reasons that the ARD's task force regarded a
case as having been tolled incorrectly were: (1) the case had been tolled
before the development of the investigative plan; (2) there was no documentation
in the file to document the basis for the inftiation of a toll or explain its
basis. (3) the case had been tolled from the date of the acknowledgment letter,
(4) an Adams criterion had been inappropriately applied, (5) a toll had been
continued beyond the time a witness became available, or (6) a toll had been
1n1tiated pr.or to the time a witness became unavailable. The ARD's report of
h1s task force's findings 1s an attachment at Appendix IV, and is discussed 1n
the Analysis section of this Report, below at 57 and 58.
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Region V
The original sample consisted of 71 cases, of which 70 were reviewed.

The sanple included 23 ceses to be rev.ewed in the acknowledgment subject area.
A1l cases were readi.y available. Twenty of the 23 cases appear to have been
received directly from compiainants. Three others were referred from the
Office of Special Education and Rehabilitative Services (OSERS). Twenty-two of
the 23 complaints were 1ogged in {mmediately upon receipt, In one of the cases
referred from OSERS (No. 17), there was a delay in recording the matte, as 2
complaint, as the Region challenged the appropriateness of the referral and
sought and received further guidance from headquarters. (V-2)

None of the cases reviewed in tie acknowledgment subject area had sign-offs
after the date of issuance, as recorded in ACIMS. One date was illegible and
incomplete, No inconsistencies were found between the acknowledgment date as
recorded in ACIMS and the actual date of the letter in the case file. (V-4) It
was noted that attorneys do rat review and Sign off on acknowledgment letters 1n
this Region. .

The sample inclu¢ 39 cases *o be reviewed in the LOF subject area. Thirty-eight
cases were reviewed,

In 36 cases, all the sign-offs on the file box copy of the LOF were dated before
the Adams due date. In Case No. 38, althcugh the sign-offs of the attorney and
the Thief Civil Rights Attorney are 3 days after the LOF due date, both attorneys
indicated that the LOF had been approved in substance on 10-21-85.* In Case

No. 36, the RD's sign-off {s 1 day after the LOF due date. (V-9)

Case Nos. 53 through 62 a1l had docket numbers indicating that they were the
responsibility of the Cleveland Office. Except for Case No. 36 discussed above,
in 211 instances the RD, other Chicago personnel, and Cleveland personnel

signed off on the LOFs on the same day. The LOFs {ssued in Cleveland bore the
signature of the RD,

The sample included nine cases to be reviewed in the tolling subject area
(Nos. 24 - 32). A1) cases were readily available.

Three cases (Nos. 29, 31, and 32) were tolled a total of 6 times on account
of witness unavailability. A review of these tolls does not Suggest any
inappropriate 1pplication of the Adams tolling provisions. (V-5)

td
Three cases were ic'led on account 0F pending litigation (Nos. 24, 25, and 26).
Each tol) had been ?pproved by the Acting Assistant Secretary as required by the
Adams order and OCR procedure. Each file documents that the Region is monitoring

*Tn this case, the Cleveland ESED Director signed off for the RD. The team
noted the lack of a uniform format (i.e., convention) when staff were called on
to sign off for other staff. In some instances, the team found a sfgnature
with an indication that the signatory was "Acting for Jones.” In other cases,
1t was just "Smith for Jones.* The lack of s uniform convention to be used in
signing off in the piace of other staff was apparent in other Regions as well.
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the litigation so that it can commence appropriate actfion at the conclusion of
the litigation. A1l aspects of these *0l1s are consistent with the Adams order
provisions for such cases. (V-5)

Four cases (Nos. 25, 27, 28, and 30) were tolled a total of five times due to
denmal of access. In all instances, the tolls were approved with a retroactive
start date. There was usually a 1 month lag between the start of a toll and
actual approval, although in one instance (No. 28), 80 days elapsed before the
toll was approved. (V-6) 1In all cases, .he initiation of the tolls was
appropryate. In all cases, the time frame for initiating enforcement has been
missed.* Although observing that tolling decisions are "highly subjective and
ripe for challenge,” the team found no evidence that these four cases had been
tolled 1nappropriately. (V-6)

Case No. 25 was originally tolled on account of demal of access and later
because of pending litigation. The review yielded no evidence that efither toll
was inappropriately entered. Case No. 25 remains tolled on account of uemal of
access. As it has not been referred to headquarters for enforcenent, the Adams
time frame for initiating enforcement proceedings in such cases has been missed.

In Case No. 27, two tolls were entered on account of denial of access. The
first toll was initiated as of the date the recipient challenged OCR's jurisdic-
tion and refused to provide data. The toll wac ended on February 3, 1986,
because the recipient provided the informat on. However, on March 28, 1986,

the Division Director (DD) requested that the toll be reactivated because tha
recipient refused to provide data requested on March 14, 1986. That request
was approved and the toll entered effective February 3, 1986, the date the

first toll ended. (V-6)

Case No. 28 was tolled on December 11, 1985, as of September 23, 1985, on
rccount of denial of access. The toll is still in effect. The recipient
refused to provide data, asserting that OCR lacked jurisdiction in the matter
due to Grove City.** On July 25, 1986, this case was referred to headquarters
for enforcement. The Adams time frame for initiating enforcement proceedings
has been missed. -

In Case No. 30, a toll was inftiated on account of denial of access as of
December 3, 1985, and is currently in effect. On October 25, 1985, OCR sent
its data request to the recipient, and on November 20, 1985, a partial response

*Special enforcement time frames apply to cases tolled on account of denial of
access. March 11, 1983, adams order at paragraph 19(d). above at 6. Generally,
failure to meet an enforcement time frame (or any single time frame) in an
individual case is not a violation of the Adams order. The order provides that
“exceptional” time frames will apply to not more than 20 percent of the com-
plaints received in any fiscal year. The exceptional time frames provide OCR
with 345 days within which to initiate enforcement in 2 limited number of cases.

**Grove City v. Bell, 464 U.S. 555, 108 S, Ct. 1211, 79 L.Ed.2d 516 (1984)
In Grove City, the Supreme Court held that where a coliege’s receipt of
Federal financial assistance is limited to Student financial aid, the
Department's civil rights jurisdiction is Timited to the student financial

aid program.
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was received. On December 12, 1985, OCR telephoned the recipient requesting
further response, and on January 15, 1986, OCR sent a letter reiterating the
rejuest. On January 15, 1986, the recipient advised OCR that 1t would make no
further response to OCR's data request. The toll was requested on January B,
1986, and approved on that date. Initiation of the toll appears to have been
appropriate, but the time frame for initiating enforcement proceedings has been
missed. (V-B)

Regional Director's Response

With respect tn Case No. 17, ore of the referrals from OSERS, the RD stated

that the Region did not 1og the case in initially because it did not believe
that the referral was appropriate and so advised the former Assistant Secretary
(AS) on August B, 1985, Cn September 10, 1985, the Regron received a memorandum
from the former AS stating that he disagreed with the Region's position and
instructing the Region to begin an investigation. The RD stated that in the
absence of an IPM provision addressing this situation, the Region used the date
it recevved the AS' memorandum as the date of receipt. Later, in April 1966,
the Act ing AS determined that the case should be processed by OSERS, and it was
administratively closed and returned to OSERS.

The RD stated that the Region had developed “form” acknowledgment letters which
had been fully reviewed by the Chief Attorney. Although attorneys fully review
a1l jurisdictional determinations and Other substantive intake matters, the
Region does not require attorney review of routine acknowledgment letters that
adhere to the previously approved format. (V-R0-3)

The report stated that a sign-off on an acknowledgment letter in Case No. 12 was
f1legible and incomplete. The RD stated that the Division Director used ditto .,
marks to inaicate that the date he signed off was the same as the 8ranch Chief.

With reference to the LOF subject area, the review report stated that in all
but two cases (Nos. 36 and 38}, all file box sign-offs were dated on or before
the LOF due date. With respect to Case No. 36, the RO stated that on Jansary 7,
1986, he ~eviewed the letter and gave his approval over the telephone to the
Cleveland Office. The RD stated that the Cleveland staff member apparently
dated h1s approval incorrectly.® (V-RD-11) With respect to Case No. 3B, the
RD stated that the ESED Director who was serving as Acting Deputy Regional
Director, stayed late in the Of“ice on the evening of October 21, 1985, to
review and s1gn the LOF on behalf nf the Acting RO. This was accomplished nut
the ESED Director neglected to date the file copy. On October 23, 1985, the
file copy was presented to the attorney 3nd Chief Attorney for &ign-off. Both
dated their sign-offs "10-23" but noted that the LOF was approved in substance
on October 21, 1985,

*Tn a memorandum of August 14, 1986 (at Appendix V), the RD explained the process
whereby LOFs mailed from Cleveland are cleared by Chicago personnel. He stated
that after ESED 1n Cleveland is not1fied of any changes in the LOF required by
attorneys in Chicago, Cleveland ESED types the LOF in final form and submits it by
electronic mail to Chicago where it is reviewed again, As soon as the RD approves
the LOF, he notifies the Cleveland ESED Director by telephone. The letter is
"i{mmed{ately dated, signed for the Regional Director, and mailed . . . ." The
Cleveland ESED Director notes all dates of approval on the file copy of the LOF.
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In Case No. 27, the report questioned the initiation of a toll on March 28, 1986,
but as of February 3, 1986. The RD explained that the case was first tolled on
October 29, 1985, when the recipient asserted that OCR lacked jurisdiction and
indicated that it would not respond to OCR's data request. On December 24, 1985,
OCR requested that the recipient provide data regarding the Federal financial
assistance (FFA) received, and on February 3, 1986, the recipient provided the
FFA information. On that date, the tol) was 1ifted. However, OCR reiterated

its original October 29, 1985, data request, but the recipient refused to
provide that data. The toll was reactivated on that basis, (V-RD-6)

With reference to the Region's delay fn initiating enforcement in cases tolled
on account of denial of access (e.g., Nos. 27, 28, and 30), the RD stated that
delays were substantially attributable to the Region's efforts to comply with
OCR's authority to initiate enforcement in denial of access cases. (Y-RD-6)
The RD pointed out that in each of the cases, tol’ing was initiated because of
a recipient's refusal to grant access to information regarding jurisdiction and
substantive issues. (V-RD-7)

The RD stated that “under the Adams order and the IPM, however, a recipient’s
refusal to provide access is not a sufficient basis, standing alone, for referral
for and initiation of enforcement.” (V-RO-8) The RD stated that "the Adams
order requires, as a qualfffcation upon OCR’s enforcement authority, that the
information sought be necessary” and that the fatlure to acquire the fnformation
prevents an investigation from going forward. The RD stated that he and his
Chief Attorney interpret Adams and § 11-2-2.142 of the IPM as requiring OCR to
exhaust all alternative sources of informatfon and conclude that the information
sought from the recipient is not available from any other source before it may
initiate enforcement., (V-RD-9} The RD then described in detail the efforts of
Regional staff to obtain information from other sources which the recipients in
Case Nos, 27, 28, and 29 had refused to provide. With reference to Case No.
28, the effort took nearly 3 months.

Throughout Mis response, the RD identified steps he is taking to improve record-
keeping and monitor case management generally.

Region V]

The team reviewed 54 case files.

Nineteen case files were reviewed in the acknowiedgment subject area. The file
of an addi1tional case which had been identified for review in this area could
not be located. No evidence of discrepancies that would raise concerns about
compliance with the Adams order was found in 17 of the cases. As no logs or
other records of clearance of LOFs were maintained by the Region, this conclusion
is based on the dates of the letters in the files and the sign-off dates on the
file copies. However, in two cases, there were no file copy Sign-offs, and 1n
four cases, the sign-of fs were undated.

In one case (Case No. 34), the letter issued to the complainant on the
acknowledgment due date was a letter forwarding a complaint withdrawal form,
and in another zase {Case No. 42), the letter issued to the complainant on the
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acknowledgment due date was a notice that OCR was reviewing the case to
ascertain whether it should be referred to EEOC. Neither of these letter:
contained the required elements of an acknowledgment letter.

The team reviewed 26 cases in the LOF subject area, one of which originally
had been selected for review in another subject area, the files of two other
cases identified for review in this area could not be located. In eight of
these cases, no discrepancies indicative of backdating were found. In f:ve of
the cases, one discrepancy was ‘ound. The discrepancies fdentivied in these
cases involved a si1gn-off dated subsequent to the date of the LOF (Case No. 13},
dates of attorney sign-offs changed from dates subsequent to the dites LOFs
were fssued to the LOF issuance dates (Case Mos. 3 and 17), the date of an LOF
to a complainant changed from a date subsequent to the date the LOF was due to
the Adams due date (Case No. 19), and an indication in Attorneys Staff records
that an LOF was cleared Subsequent to its fssuance date (Case Mo. 6). (VI-3)

In 13 additi0nal cases, two or more indications of possible inaccurste dating
were found. In eight of these cases (Case Nos. 4, 5, 12, 18, 21, 22, 24,

and 48), either the Attorneys Staff log or a file memorandum from the attorney
indicates LOF approval after the date the LOF was due and dated, and the date
of at least one sign-off on an LOF file copy 1s after the date the LOF was due
and dated. In the remaining five tases (Case Nos. 7, 15, 20, 23, and 25), more
than one discrapancy was noted based on records maintained or generated either
by the Attorneys Staff or a Program Division, However, none of these cases
?enonstrated sign-offs on LOF file copres after the LOF fssuance date.

vl - 3, 4)

Fourteen cases were reviewed with respect to tolling of Adams time frames, all
were tolled due t0 witness unavailability. With the exception of a few cases
whe~e tol11ng was approved by a Division Director or the Deputy RD, the files °*
did not reflect supervisory approval of tolling; in no case was telling

approved by an attorney. In all 14 cases, the file did not support tne

tolling start date and/or the tolling end date. Some files (Case Nos. 29 and 44)
contained no explanation as to the identity of the unavailable witness. Others
(Case Nos. 14, 22, S0, 51, and 53) identified the witness and the date the
witness would first be unavailable, but the tolling started well before that
date. Some files ‘Tase Nos. 14, 22, 46-48, and 50-54) identified the witness

and the date the witness was expected to become available but tolling did not

end unt{] several months after that date in most cases, A number of these

f11es contained indications that the cases remained on tolling status because

of jurisdiction quastions raised by Pickens.* Two cases were tolled because the
recipients requested that OCR postpone its on-site visit. Another was tolled
because the complainant was considering adding more allegations. (VI-6, 7)

*Tn the Matter of Pickens County School District, No. 84-1V-11 (October 28.
19857 In Pickens, the Reviewing Authority appiied the holding of the Supreme
Court in Grove City to elementary and secondary education programs. The
Reviewing Authority held that receipt of funds under the Education Consolidation
and Improvement Act provides the Department of Education with jurisdiction in
programs assisted by those funds, rather than in the entire elementary and
secondary education program operated by the school district.




208

Page 29 -- Alrcia Coro

Regional Director's Comments-

With respect to a<knowledgment letters, the RD commented on the two cases for
which the team had found that the Tetters jssued on the acknowledgment die
dates did not constitute acknowledgment letters. Regarding Case Ko. 34, the RD
responded that 1 week after the complaint was received, the complatnant adviged
OCR that he wished to withdraw his complaint. The Region therefore fssued a
letter forwarding complaint withdrawal forms. The RD stated that use of this
letter to acknowledge the complaint was improger and also noted that the
complaint was improperly closed before receipt o’ the withdrawa! forms. With
respect to the other case (Case No. 42), the RD stated that the letter not1fying
the complainant that the case was being reviewed to ascertain whether it should
be referred to EEOC was sent rather than the standard acknowledgment letter,
tecause it was obvious to PRMS staff that the complaint would be referred to
EEOC as soon as it was ~eviewed by the attorney who served as EEOC lraison.

The RD offered specific explanatipns for discrepancies relating to fssuance of
LOFs in 10 of the 18 cases where such discrepancies were noted by the team.
Discrepancies noted 1n attorney Togs and/or sign-offs with respect to Case
Nos. 6, 20, 21, 23, 24, and 48 were explained by the RD as resulting from
pre-LOF 1nformal clearance or post-LOF sign-off. The RD explained that the
Attorney Staff records are designed to determine the date that documents are
transmitted and not to show the date documents are approved, The RD stated
with respect to these cases that the attorney orally approved each LOF before
the Adams due date with the understanding that written comments and approval
would be transmitted at a later gate. The LDFs were then issued and the written
attorney comments were transmitted to the Program Divisions after the dates of
LOF 1ssuance. In some instances, staff members who had orally approved the
LOFs were absent on the dates that they were actually issued, they signed the
file copies of the LOFs after the LOF issuance gates. In Case No. 3, the EOS
ind attorney were absent when the LOF was issued, and both signed off on the
file copy on a later date, after dating the ffle copies with the date they
actually signed of f, they modified the dates to ~eflect the date they had
actually approved the LOF.

The RD explained a sign-off giscrepancy relating to nne case {Case No, 17) as
an inadvertent error by a staff member in dating a file copy sign-off, when the
staff member noted the error, ‘t was corrected. Staff error was also the
explanation offered for the changed date on the file copy of an LOF to a
complainant (Case No. 19), With respect to two cases where the Deputy Regiona?
Directer's sign-offs on the LOFS were dated after the LOF {ssuance dates

(Case Nos. 13 and 48), the RD explained that the Deputy reviewed these cases
several days after the LOFs had heen issued as part of a Regicnal post-closure
quality assurance process.

No explanation was provided for eight cases (Case Nos. 4, 5,7, 12, 15, 18, 22,
and 25) for which the team had identified more than one discrepancy. The RD
stated that he was "unable to reconstruct events adequately for eight of the
identified cases to determine the reasons for the facial discrepancies.” lnstead.
he provided a general explanation of policies and practices relating to adherence
to the Adams order. He stated that staff submit with every LOF for his signature
3 notation of the Adams due date, and, as he recails, this has consistently

2:3
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been the same date as the date of transmission. He stated that he has therefore
"never had any reason to question the in*tegrity of the Adams dates s reported
to me Or to compare them with ACINS records.” He also stated that he has
consistently instructed his staff to maintain the integrity of adherence to
Adams due dates and ACIMS reporting. (VI-RD-1).

The BD provided specific responses with respect to the team's comments regarding
many of tne 14 cases reviewed by the team for adherence to the tolling [ -Ovisions
of the Adams order. The RD provided an explanation for the tolling of one case
(Case No. 52) beyond the period the witness was Originally expected to be absent,
indicating that the witness was transient and not available for an interview

for an extended perfod of time. With respect to other cases, the RD stated

that problems noted by the team generally resulted from misconceptions by staff
as to when t011ing should be initiated and when it should be ended. In one

case (Case No. 14), the RD noted that the case had been tolled as of the date
the Region was notified that the witness would bi-ome unavailable rather than
the date that the witness actually became unavaiizble. The RD stated that this
resulted from a misunderstanding by staff as to when tolling should be started.

With respect to a number of cases (Case Nos, 14, 29, 44-47, 49-51, 53, and 5¢),
the RD noted that cases had remained on tolled status beyond the period of the
witnesses' unavailability due to a misconception by staff that once a case had
been tolled for witness unavailability, it should remain tolled until the
on-site began. According to the RD, a number of cases originally tolled for
witness unavailability remained on tolled status due to jurisdiction problems
resulting from the Pickens decision or other policy and 1egal considerations
(Case Nos, 14, 44, TE 4T, and 49-51). The RD stated that since it had been the
usual practice in the Region to begin the on-site the first day that the witness
becomes available, in many cases the tol11ing end date and the date of the
on-site have been the same. He stated that the relationship between these two.
dates evolved into a misconception by staff that the tolling should not be
ended until the on-site started (VI-RD-2).

Region VIl

The team reviewed 48 case files.

Six case files were reviewed with respect to the acknowledgment subject area,

one of whict had been added by the team to the original sample. No discrepancres
were noted with respect to five of these cases. In ore case {Case No. 30}, the
letter sent to the complainant states that there is 2 jurisdictional probiem

but does not contain the components of an acknowledgment letter, no notification
letter to the recipient is contained in the case file. ’

The team reviewed 36 cases with respect to 10Fs, noting no discrepancies with
respect to 17 of the cases. In three instances (Case Nos. 2, 33, and 36), the
team could not locate a copy of the LOF in the file provided for review. In
Case No. 36, the LOF is dated on a Sunday, and a memorancum approving the
findings, with revisions, 15 dated 2 days after the date of the LOF. The
memorandum contains a footnote stating that the Chief Attorney had approved the
LOF on the Friday before the cue date, with revisions. The corrective action
plan forming the basis for the closure is date-stamped as having been received
the day after the date of the LOF, however, this date has been Changed to the
Friday before ihe LOF date.
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Three cases (Case Nos. 32, 34, and 35) have dates of final revisions by typists
which are 1 day after the dates of the LOFs. In Case No. 35, a sign-off by the
RD’s secretary is dated 1 day after the date of the LOF. An LOF to a complainant
regarding nine related cases (Case Nos. 7-15) ard three of the recipient LOFs
pertaining to this group of cases contain a sign-off cdated 1 day after the date
of the LOF, as do the LOFS in two additional cases (Case Nos. 17 and 30). On the
file copy ~f the LOF in ore cace (Case No. 27), all sign-offs are dated 1 day
after the date of the LOF. In one case (Case No. 25), the date of an attorney's
sign-off appears to have been changed from a date after that of the LOF to the
date of the LOF,

Eight ceses were reviewed with respect to tolling. Five were tolled due to
pending litigation with approval of the Acting Assistant Secretary, in one case
(Case No. 44), tolling continued for approximately 3 weeks after the Region
became aware of closure of the litigation. One case was tolled for denial of
access. Two cases were tolled for witness unavailability, One of these cases
(Case No. 46) was tolled during an on-site when the recipient did not make
certain witnesses available, and tolling was ended on the second day of inter-
viewing of these witnesses. The file of the other case (Case No. 47) did not
<ontain documentation of the reasons for tolling. The files did not reflect a
regional procedure for supervisory or attorney review of tolling.

Acting Regional Director's* Comments-

With respect to the issuance of acknowledgment letters, the ARD commented on
the team's discussion relating to Case No. 30. The ARD stated that until the
recipient sent information about Federal financial assistance received by the
program which was the subject of the complaint, the Region believed the complaint
would be closed due to lack of jurisdiction and therefore sent only a short
acknowledgment letter explaining that jurisdiction could not be immediately
established. The recipient was contacted by telephone regarding {nformation
?eed'u to degeruine Jurisdiction and was later sent a written data request.
¥'i1-RD-5, 6

Regard'ng the absence of LOFS in the case files of three cases (Case Nos. 2, 33,
and 36) the ARD stated that the LOF in Case No. 2 was in fact in one of the
three f.les related to this investigation but that this file was not reviewed

b+ trne team. The ARD said that LOFs for the other two cases were absent from
tie files a5 a result of administrative oversight, but copies of the LOFs were
in the Region's reading files. With respect to Case No. 36, the ARD stated

chat the corrective action plan had been picked up by a staff member on the
Friday before the Adams due date and the contents of the plan hed been read over
the telephone to staf’ members in the office. When the Staff member arrived

in the office the following Monday, the plan was date-stamped as of that date,
However, the Region subsequently determined that since the corrective action
plan had actually been received by a staff member the previoue Friday, the
receipt date should be changed to that date. (VII-RD-1, 4, 5)

*The ARD assumed her position on March 17, 1986.
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With respect to indications by typists that LDFs in Case Nos. 32, 34, and 35
had been finally revised 1 day after the dates Of the LOFs, the ARD stated that
the only explanatior which could be offered was that the typists entered the
incorrect date. The instance where the RD's Secretary dated the Sign-off of
one of these letters 1 day after the date of the LOF (Case No. 35) was also
believed to be an error. (VII-RD-2)

With respect to the complainant's LOF in Case Nos. 7-15, the ARD stated that
the sign-off by the Division Director 1 day after the date of the letter is
attridutable to error. The ARD noted that although the team found that three
of the nine recipient letters show a sign-off 1 day after the date of the LDF,
in fact only one of the recipient LOFs shows Such a discrepancy. With respect
to sign-off discrepancies noted by the team with respect to three additional
cases (Case Nos. 17, 25, and 30), the ARD stated that these dates were apparently
errors. No explanation was provided for the ins:ance in which all sign-offs
were dated suosequent to the date on the LOF (Case No. 27), although the Region
noted that the corrective action plan on which closure was based had been read
to OCR by the recipient over the telephone before the LOF due date, and a2
decision had been made to close the case before receiving the written plan.
(v1I-RD-2-4)

With respect to one of the cases tolled dus to pending litigation (Case No. 44),
the ARD indicated that the tolling had not ended on the date reported by the
team byt was Still in effect when the team reviewed the file. The ARD stated
that the extended tol11ing was incorrect and that the correct tolling start and
end dates have been enters¢ into ACIMS. The ARD also noted that the tolling
end date for one Of the cases tolled for witness unavailability (Case No. 46)
ended 1 day later than was appropriate.

With regard to the other case tolled for witness unavailability (Case No. 47),,
the ARD stated that a second file pertatuing to the case contained a memorandum
requesting tolling because a witness would be on Sabbatical for an extended
period and tolling due to denial of access, and that the tolling was approved
by the RD. With respect to the team's comments that the Region continued to
conduct investigative activities during the pendancy of the toll, the ARD
stated that “"in an effort to meet the Adams time frames, all investigative
activities that could be were completed during the tol1."* After the witness
was interviewed, the toll continued for another month due to a denfal of access
issue. (VII-RD-8)

*The Adams order permits tolling of time frames when, because of the extended
absence of a witness, OCR *. . . is unable to complete the finvestigation or
pegotiation within the timeframes . , , ,” A footnote to a March 7, 1984,
memorandum from the former ASsistant Secretary to Regional Directors interprets
this provision as follows: . . . 8 case can be tolled or witness unavailability
if the remaining component of an investigation is obraining testimony from a
material witness or if negctiations are dependent on the testimony of such a
witness. A case cannot be tolled because a witness is unavailable for questioning
on one aspect of investigation or negotiation, if the investigation or negot fation
can proceed in other areas.” (See above at 5 and 6)
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Region VIII

The team reviewed 17 case. in the LOF subject area. No cases were reviewed
with respect to acknowledgment or tolling.

No discrepancies were noted by the team with respect to five cases.

The team reviewed eleven interscholastic athletics cases filed by a singte
complainant which all had the same Adams due date. A common discrepancy was
noted with respect to ten of these cases (Case Nos. 2-6 and 8-12). In each
case, OCR was engaged in negotiations with the recipient before the Adams due
date. On the Adams due date, the Region ciosed each case. In eight of these
cases, the file contained a closure letter to the recipient which was issued on
the Adams due date. In two of the cases, this letter referred to either a
written or oral commitment by the recipient as forming the basis of the closure.
In the remaining six cases, the letter did not reflect that a commiiment had
been made to the Region. Formal letters of findings in these ten cases were
issued 8 to 15 days after the Adams LOF due date.

A discrepancy also was noted in the remaining fnterscholastic athletics case
(Case No. 7), in which a finding of compliance was made. According to ACIMS,
the LOF was issued on th- ‘wms due date. The file copies show sign-offs by
Shree staff members which . ‘e originally dated 3 days after the Adams due date
but were changed to the Adams due date; one sign-off is dated 3 days after the
Adams due date. The date of a record of a telephone contact with the complainant
reqarding adverse findings has been changed from 1 cay after the Adams due date
to the Adams due date.

In another case (Case No. 17), all sign-offs o7 the LOF are consistent with the
date on the LOF and the date entered into ACIMS. The LOF references a corrective
action plan subnitted by the recipient. The plan is dated 1 day before the
Adams due date and is entered in the correspondence log as having been received
on that date; it is entered in this log out of sequence, between entries for
correspondence recefved one and 2 days after the Adams due date. The file copy
of the LOF indicates it was typed 1 day after the Adams due date. The letter
was signed by a Divisior Director as Acting Regional Director.

Regional Director's Comments:

The RD stated that the 11 interscholastic «thletic cases presented a monumentatl
task for the Region. The Region was short two £0Ss due to their detail to
Region IV and had only two secretaries available for typing the Investigative
Reports, pre-LOF negotiation letters. and LOFs. The RD stated that the "Adams
Order requires that a determination of compliance or non-compliance should

be made in writing within 105 days of receipt of a complete ccmplaint. In
these eleven cases, a determination of non-compliance was made for ten of the
districts before the 105th day (November 12, 1985) and each district was noti-
fied both orally and n writing of OCR'S findings. Though these initial non-
compliance Jetters were not the formal LOF, they were written to advise the
districts of their non-compliance in an attempt to achieve a corrective action
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|
|
commitment prior to the 105 day time frame. A1l of the districts found in
non-compliance orally committed to Some sort of corrective action pFrior to

November 12, 1985, Because of the short time span from oral commitment, to

written notice by OCR and the written commitment by the Districts, the formal

LOFs could not be processed and mailed by November 12, 1985.° (VIIIRD-1)¢

With respect to the athletics case in whi:zh compliance was found (Case No. 7),

the RD stated that the LOF was not mailed on the Adams due date as reportec n

ACINS. The RD stated that the attorney recalls signing off on the LOF 3 days

after the Adams due date and the date of his sign-off has been changed without

his approval; the date of the RD"s sign-off has been inserted by the former

Division Director. The RD stated that a former secretary has stated that she

was told by the former Division Director to date the ¥.S. Pcstal Service Return

Request Receipt the date of the Adams due date rather than the actual date the

LOF was marled, which was 3 days after the Adams due date. Also, according to

the RD, the telephone call to the complainant to pProvide adverse findings

actually occurred the day after the Adams due date.

With respect to the final case in which a discrepancy was noted (Case No. 17),
the RD stated that the corrective action plan was picked up from the recipient
by a staff member before the ‘Jams due date; the LOF had been submitted to the
attorney for review Several days earlier and was held up only because the
Region was awaiting the corrective action plan. The Secretary who typed the
letter stated that she could have made an error on the date indicated on the
file copy as the date the LOF was typed. Since the RD was not in the Region
when this LOF was issued, he is not certain why the Division Director signed
for the ARD but speculates the ARD must have been out of the office or have
gone home when the LOF was mailed. Tre RD stated that he is certain the £0S,
branch chief,and attorney assigned to this case would not have backdated the
LOF under any circumstances, .

Region 1X
The tea~ reviewed 87 cases.

Twenty-nine cases were reviewed in the acknowledgment subject area. the file of
another case included in the sample could not be located. With the exception
of four cases. file cODy clearances and attorney records did not evidence
attorney .eview of acknowledgment letters. Discrepancies were noted with

¥The 1977 Adams order, at Paragraph 15 (b) (1), requires OCR to make a
written determination as to whether a violation has occurred within 105 days of
receipt of a complete complaint. At Paragraph 11, the order states that once
OCR determines whether a violation has occurred, OCR must notify the complainant
and recipient through a Letter of Findings. The LOF must address all allegations
and issues raised by the complainant and during the investigation and must set
out OCR's conclusions regarding each allegation and issue, Supported by an
explanation or analysis of the relevant information on which the conclusions
are based. Section II, 6.1 of the IPM states that the LOFs must be issued
within the'105-day time frames.

)
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respect to acknowledgment letters issued in three cases. In Case No. 5. clear-
ances are dat.1 1 day after the date of the letter. Since the date of the
‘etter is 1 day before the Adams due date, however. this discrepancy has no
effect on compliance with the Adams time frames f. this case. In Case No. 12,
an attorney's file copy sign-off s dated 4 days after the date of the letter,
and in Case No. 18, the Division Director's file copy Sign-off is dated 2 days
after .he date of the letter. The dates of the acknowledgment letters in these
two cases are the same as their Adams acknowledgment due dates.

Tn one case (Case No. 2), the receipt date recorded in ACIMS is 15 days before
ne receipt date recorded in the PRMS log. In another case (Case No. 13}, the
completion date recorded in ACIMS is 15 days after the information needed to
complete the complaint was received.

The team reviewed 20 cases with respect to fssuance of LOFS. Two additional
cases included in the sample were not reviewed; the team omitted one case from
the review, and the file of the other case could not be located.

Discrepancies relating to clearances recorded in attorney records and/or file
copy sign-offs wers noted in seven cases. In Case Nos. 69, 70, 78, 80, 84, 85,
and 87, sne or more file copy sign-offs (including that of the ARD in five of
the cases) are dated after the date of the LOF. In two of these cases (Case
Nos. 69 and 87), attorney records dAndicated clearance one or 2 days subsequant
to the LOF fssuance date; in Case No. 80, a clearance date 2 days later than
the LOF issuance date has been crossed out of the attorney 1og and replaced
with a date which is the same as the LOF date.

Discrepancies also were noted in two other cases. ACIMS indicates that the
LOFs in both cases (Case Nos. 34 and 77) were issued on their Adams LOF due
dates. Based on review of the copies of LOFs contained in the case files, the
recipfent‘s LCF in Case No. 34 and the complainant's LOF in Case No. 77 were ¢
issued on their Adams due dates. Mowever, the complainant's LOF in Case No. 34
and the recipient’s LOF in Case No. 77 were issued 6 days after their Adams LOF
due dates.

The team reviewed 54 cases with respect to application of the tolling provisions
of the Adams order. These included 40 cases included in the LOF sample and
14 cases fncluded in the sample for other subject areas.

0f the 54 cases, 53 had been tolled due to witness unavailability. The remaining
case was tolled due to court order, with the approval of the Acting Assistant
Secretary. Ten cf the 53 cases were tolled twice, and 5 were tolled 3 times.

‘ne files of some of these cases showed approval by a Division Director or the
ARD; 21 case files contained no documents explaining the tollin§ or seeking
supervisory approval for tolling. In no instance was tolling approved by an
attorney.

Some of the instances of tolling were due to the absence of specific witnesses.
the identity of siom can be ascertained from the case files. In some instances.
however, the reasons for the length of tolling cannot be ascertained. Case

No. 31 was tolled twice, apparently due to the fact that the Special Education
Director was on vacation during August 1984 and July 1985, however, each instance
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of tolling lasted approximately '0 months (August 1, 1984 - June &, 1985, and
July 10, 1985 - May 12, 1986). In Case No. 43, the Region tolled the case for
8 months due to the absence of three handicapped individuals allegedly denied
services. These indiviauals are not 1isted in the Investigative Plan, and the
file contains no information explaining attempts to locate them or indicating
that they were ever interviewed,

Several cases were tolled due to the ahsence of a recipient’s attorney. For
example, Case No. 58 was tolled for 3 months due to the inability of the recipr-
ent’s attorney to review the response to OCR’s data request. However, the
recipient provided the requested information while tne toll was in effect, A
number of cases were tolled due to delay by the recipient in responding to a
data request or in meeting with OCR for pre-LOF negotiations (Case Nos. 16, 20,
28, 29, 32, and 71). 1In Case No. 32, for example, during a meeting in June 1985,
the recipient advised the Region that it was unable to provide additioral docu-
ments until the Superintendent returned from vacation, the case was tolled for

1 year, from May 28, 1985, until May 30, 1986.

Several cases were tolled due to absence of the complainant (Case Nos. 52, 93,
59, and 60). Case No. 52 w=s tolled for a month and a half because the
complainant failed to respond to a message that the Region had called to discuss
preliminary adverse findings. Case No. 59 was tolled for 2 months because the
complainant had temporarily left the state, During the period of tolling, the
Region telephoned the complainant to advise her that the case would be tolled
until she returned to California.

A large number of cases were tolled for witness unavailability due to recipients’
summer OF winter recess. When this Occurred, the period of tolling often con-
tinued beyond the normal periud of such recesses. For example, in Case No. 14,
the complainant was advised that the case would be tolled due to the holidays, *
this toll lasted from January 21, 1986, until May 1, 1986. Case No. 25 was

also tolled for winter recess: this toll lasted from December 15, 1985, unti?
April 17, 1986, during which time the recipient provided data requested by the
Region. Case No. 34, tolled due to summer recess on June 13, 1985, remained in
tolled statys for 11 months, until May 15, 1986. Similarly, Case No. 35 was
tolled on June 17, 1985, for summer recess and remained tolled for 11 months,
until May 23, 1986. During the period of the toll, the Region discussed the
case with the recipient, advised the complainant that the Region had taken some
steps to resolve the complaint, and placed the case on the Enforcement Activities
Report.

The Region continued to process many cases while they were toll;d for witness
unavailability (Case Nos. 29, 32, 33, 35, 37-39, 41, 43-45, 47-50. 53, 58-61,
65-67, 69, 71, 76, and 86). In Case No. 36, for example, the Region tolled the
case from September 23, 1985, unti) May 5, 1986. Ouring the period of the tol),
the Region received the requested information, conducted interviews, and 1Ssued
an LOF to the complainant, the LOF to the recipient was issued 1 day after the
toll ended. In Case No. 41, the LOFs were issued 1 day after the 4 month toll
ended, and in Case No, 44, the Investigative Report was transmitted to the
Attorneys Staff for review during the period of the toll.

Q. 229)
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Acting Regional Director's Comments.

The ARD stated that due to limited 1egal staff resources, attofneys have been
unable to review all of the acknowledgment letters developed by PRMS, He
offered explanations for the three cases in which sign-off discrepancies were
found. The ARD stated that the acknowledgment letter in Case Wo. S was
incorrectly date stamped; although the date stamped on the letter indicated it
was mailed 1 day before the Adams acknowledgment due date, the letter was in
fact mailed on the Adams due date as indicated by the date of the sign-off.
With respect to Case No. 12, the ARD stated that although rRMS had conferred
with 1egal staff regarding the ackrowledgment letter, it was initially agreed
that attorney sign-off was not required. Subsequent to the issuance of the
acknowledgment letter, the Region determined that the attorney who had reviewed
it should sign off as there was no other indication of attorney clearance in
the file. The ARD said that the team misread the date of the Division Director's
sign-off on the acknowledgment letter in Case No. 18, He said that the date of
the sign-off was the same as the date of the letter. (IX-RD-1, 2)

The ARD said that the receipt date recorded in ACIMS for Case No. 2 was incorrect.
In fact, the complaint was received 15 days later than was indicated by the-ACIMS
entry. The ARD disagreed with the team's statement regarding Case No. 13, ind1-
cating that the completion date recorded in ACIMS is the same as the date the
material needed to complete the complaint was received. (IX-RD-2)

With respect to the seven cases (Case Nos. 69, 70, 78, 80, 84, 85, and 87) where
the review team found that some of the dated clearance signatures on the file
copres reflected 2 later date than the dates stamped on the LOFS, the ARD
stated. "I reviewed these seven case files and determined that there was a
practice adopted by the Elementary and Secondary Education Division which
accounted for the discrepancy in dates for these cases. This date stamping
practice was established pursuant to the mistaken belief that the date stamp
reflected the date when an LOF was typed and ready for issuance. 1 became
aware of this practice by a recent Regional Quality Assurance Review and on
September 12, 1986 instructed the Division Director, in writing, to take steps
to ensure that this, under no circumstance reoccur.”

The ARD also commented with respect to Case Nos. 34 and 77, where the team

found that one of the LOFs in each case was issued 6 days after the LOF due

date {and the LOF issuance date recorded in ACIMS), He stated: “This practice
of issuing two LOFS existed only in the Elementary and Secondary Education
Division. 1 directed the Division Director to take steps to ensure that issuance
of letters of findings to the complainant and the recipient occur on the same
date.” (7X-RD.,) .

With respect to tolling, the ARD responded to some of the comments of the team
relating to specific cases. With respect to the team's comment that the files
of 21 of the cases contained no documentation of Supervisory approval or an
explanation of the toll, he stated that his review of these files indicated
that in some of them, an explanation of the toll was made and supervisory
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approval occurred (Case Nos. 34-36, 39, 45, 46, 67, and 76), however due to
clerical error, the forms containing this informa’ion were not included in the
files. The ARD stated that steps are being taken tc ensure all files contain
documentation and that he has issued a memorandum requiring supervisary approval
of all tols., With respect to three cases (Case Nos. 54 - 56) cited for failure
to identify the key witnesses or the information they were to provide, he also
noted that the Investigative Plan generally identified the witnesses but did

not specify their names or the information they would provide. He stated that
in the f?ture. such information would be included in Investigative Plans.
(IX-RD-2

Wy.i+ respect to the team's comments regarding cases tolled due to the absence
of complainants, the ARD stated that he believes tolling in Case No. 59 was
justified. Although the Region was able to contact the complainant, who was
out of the state, by telephone, an interview was not practical because she did
not have with her supporting documentation and notes to which she needed to
refer.

The ARD noted that the team had identified numerous instar:es in which the
length of toll was imoroper. He categorized these as cas s where the toll
continued beyond the period of witness unavailability (Ce.e Nos. 31, 32, S8,
and 71), where the toll continued beyond the traditional periods for summer and
winter recesses (Case Nos. 14, 25, 34, and 35), and where tolls continued for
extende * periods of time (e.g., Case Nos. 32, 33, and 4.). The ARD stated.
"My review of these cases shows that with few exceptions the original toll was
correctly imposed. However office procedures did not provide for adequate
monitoring of these cases to ensure that they would come off interrupt status
in a timely fashion. The Region is now fully aware of this problem and is
taking steps to ensure that the situation does not reoccur. Monitoring of
%olled ggses will take place continuously and at all supervisory levels.”
1X-RD-

The ARD also discussed the team's comments relating to the continued
processing of cases during perfods of tolling. He stated that one case noted
by the team (Case No. 29) was in fact taken off tolling status in a timely
manner but the file did not reflect this. With respect to Case Nos. 65 and
66, he stated that the only activities which occurred were telephone calls to
ascertain whether key recipient staff remained unavailable. The ARD further
stated “Neverthelass, there were instances in which cases were processed
during the tolling period. While in no way minimizing the need for corrective
action fn this area, which is now being taken, it is my feeling that a 1iberal
interpretation of what constitutes 'case processing’ is in order. The Adams
order provides that a case may be tolled for witness unavailabitty if the
absence of a witness prevents OCR from completing an investigation. However,
to my knowledge it does not prohibit case processing of any kind during the
tol). I think 1t not urreasonable that some administrative processing (e.g.,
greliminary work on portions of an Investigative Report, typing of summaries
of interviews already conducted) could occur within the terms of the Adams
order.” (IX-RD-3)
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Region X
The team reviewed 34 cases.

In the subject area of acknowledgment, the team reviewed six cases, three of
which were added to the original sample by the team. In each case, the dates
of the acknowledgment letters were consistent with ACINS data, and clearances
reflected in the attorney logs and on the file copies of the letters were on or
before the Adams acknowledgment due dates.

Five of the six complaints were determined to be incomplete on receipt. Four
of these complaints (Case Nos, 1, 4, 21, and 22) were filed on the official OCR
complaint form. In one case (Case No. 2), the Region advised the complainant
that the complaint was incomplete but did not specifically advise what further
information was needed to complete the complaint. In all five cases, regional
staff acted promptly to advise the complainant that additional information was
necessary, and four of the five were completed within 16 days of receipt.

The team reviewed 20 cases in the subject area of LOFs. Mo discrepancies were
noted with respect to 12 of these cases. In eight cases, discrepancies wera
noted by the team. The file copies of four cases (Case Nos. 22, 23, 24, and 36)
reflected at least one sign-off dated after the date of the LOF, and the attorney
Tog indicated that the LOF in eachof these cases was cleared 1 day after the
date of the LOF. The file copies of the LOFs to the recipients and complainants
in one of these cases (Case No. 22) were dated 1 day after the LOF issuance date
as reflected in ACIMS although the photocopy of the signed LOFs in the file were
dated co"sistently with the issuince date reflected in ACIMS. The sign-offs on
the LO"s in three other cases (Case Nos. 20, 21, and 27) were all on or before
the das es of the LOFs, but the attorney log showed that these LOFs were cleared
after their fssuance dates. Also, fn Case No. 28, both the file copy and
photocopy of the LOF to the recipient were dated 1 day after the LOF issuance °
date recorded in ACIMS as was the photocopy of the LOF to the complainant in
Case No. 21.

Sixteen cases were reviewed with respect to tolling; eight of these cases had
been tolled more than once. In all tolls, the ACIMS printout carried the code
number “1" indicating that the toll had been initiated on account of "witness
unavailability caused by extended absence.” However, file documentation in one
case (Case No. 7) showed that one of the tolls had been fnitiated due to pending
Titigation with the approval of the Acting Assistant Secretary. In 12 of the
cases, 1t appears that the cases were tolled when the Region experienced some
delay in provision of information or arranging of interviews by the recipient
(Case Nos. 3, 4, 6-8, 11, 12, 14-18). In some cases, the file identified a
particular person whom OCR had sought to interview but who was Unasailable;

fi1le documentation did not always explain why the absence of the witness made

it impossible for OCR to proceed with the investigation (Case Nos. ¢ and 15).
Several tolls were initiated during pre-LOF negotiations because the recipient
needed time to evaluate proposed compliance plans (Case Nos. 5, 8, and 10).
Generally, tolls ended promptly when the underlying bases had been addressed or
elimnated, e.g9., when OCR received the data that had been delayed, the witnesses
became available, or the corrective action plans had been recejved.
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Regional Director’'s Comments'

The RD noted that the team had found no discrepancies relating to acknowledgment
letters. He stated that although the team had cited one instance where the
notice to a complainant that a complaint was incomplete did not specifically
indicate what information was necessary, the team had also noted that the
Region enclosed a complaint form which was promptly completed, resulting in a
determination that the complaint was complete. With respect to determinations
of completeness, the RD did not specifically discuss the other cases reviewed
by the team, However, he described the process by which incoming complaints
are evaluated by PRMS, Attorneys Staff, and Compliance Division staff for
completeness and jurisdiction, stating, "1 am confident that the Region is
consistently making fair, proper, and legally supportable decisions as to
completeness of complaints.” (X-RD-2

With respect to the discrepancies noted by the team regarding LOFs in eight
cases, the RD first discussed the attorneys 10g. The RD stated that the log is
used to assess performance of legal staff and to record requests made of legal
staff and the action taken. He said that it fs difficult for the attorneys to
maintain the 109 on a current basis due to lack of clerical support and activi-
ties are not always entered contemporaneously with the action recorded, resulting
in occasional errors. The RD further stated, “l have no reason to doubt that
the logs are generally accurate, but 1 cannot assume they are sufficiently
reliable so as to raise serious questions about Adams compliance. This is
particularly true in 1ight of the minimal length of time noted in the apparent
discrepancies (i.e., final attorney clearance was recorded just 1 day after the
LOF due date on six cases according to the report.)" (Case Nos. 20, 22, 23,

24, and 36.) MWith respect to Case No. 27, where the team found an attorney log
entry indicating the LOF was cleared 4 days a“ter the date on the LOF, the RD
stated that letter referred to by the 1og entry 1S a letter to another government
agency forwarding a copy of the LOF for this case. (X-RD-5, 6) )

With respect to the four cases with file copy clearances dated after the date
of the LOFs (Casss No. 22, 23, 24, 36), the RD stated that “the Region did not
maintain a serarate 10g to reflect the date the LOFs were posted n the mails.
Under the circumstances, it is not possible to accurately reconstruct precisely
where the breakdo~. ui.curred that led to the apparent discrepancies in the
records.” He noted that although the file copy s usually Signed off by the
reviewing party at the time the final document is reviewed, on occasion the
reviewer may not sign the file copy until a day or so after the final document
has been approved. The RD said that there may be other explanations for the
apparent discrepancies. He noted that the date stamped on the file copy of the
LOF of Case No. 22 (which was different from the date stamped op the photocopy
of the LOF) was “an apparent mechanical or clerical error." (X-RD-6)

With respect to the two cases having LOFs to the complafnant and recipient with
different dates (Case Nos. 21, 28), the RD stated- "It 1s the normsl practice
in the Region to issue recipient’s and complainant’'s LOF ‘s on the same date.
However, there may have been some isolated incidents where the practice was not
followed. For example, if the Adams due date was upon ys and one letter was

O
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prepared and ready to issue. it would certainly be so issued even if typing
corrections or clerical delays necessitated waiti=g unt1i the next day to issue
the other letter. This is not .he standard practice, nor s it the most desar-
able way to proceed, but under the circumstances there may be no reasonable
alternative. 1 do not believe such a practice is precluded by efther the IPM
or the Adams order. In any svent, the length of the discrepancy in each case
cited was just 1 day.” (X-RD-6, 7)*

With respect to tolling, the QD noted that the report stated that ACIMS code
“1” was entered for all tolls. He stated that "Regional staff involved in the
ACIMS reporting process had a misunderstanding about the code numbers that were
to be utilized for case interruption., Staff thought the only available code
for tolling a complaint was Code #1. This admittedly resulted in some clerical
or procedural errors with respect to the information reported on ACIMS.*

With respect to the comments in the report regarding tolling under the “witness
unavailability® code because of delays in obtatning information, the RD stated
that in such cases, the fnvestigation was delayed by factors outside OCR's
control. He said that rather than tolling for witness unavailability under
these circumstances, “the better fnterpretation would appear to be that such
failures bv recipients are more properly assocfated with the 'denial of access’
tolling cacegory."** The RD stated that since the IPM does not require documen-
tation of the reasons for tolling, the files do not necessarily fully explain
the reasons that cases were tolled. He stated, "The lack of full documentation
makes it difficult to find fault with my staff on a substantive level. |
believe they were making good faith efforts to adhere to the language of the
Adams order and OCR policy . . . . The report certainly provides no indicat,on
that toliing was initiated where there was no underlying impediment to case
processing outside OCR's control.”

¥The 1377 Adams order at paragraph 1S(b}(1) requires OCR to make a written
determination as to whether a violation has occurred within 105 days of receipt
of a complete complaint. At paragraph 11, the 1977 Order states that once DCR
determines whether a violation has occurred, OCR must notify the complainant
and the recipient through a Letter of Findings. OCR has consistently interpreted
these provisions as requiring issuance of the LOFs to both the complainant and
the recipient within the 10S-day time frames.

d
**The RD appears to have interpreted the Adams order to permt tol11ng under
the denial of access provision whenever there is a delay in obtaining information
which is beyond OCR's control. However, the denial of access provision of the
1983 Adams order permits tolling only when *. . . an institution refuses to
8110w an finvestigation to be conducted, or without good cause refuses to supply

records or other materials which are necessary, me*eris] and relevant and
withOut which the investigation cannot go forward . . ." (emphasis added).
(IPM 11-2.141, cited above at 6)
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I11. ANALYSES* AND CONCLUSIONS

A. Acknowledgment Subject Area

1. das there evidence that regional staff were not accurately recording and
entering into ACIMS the date on which complaints were received by OCR?

In Region 11, of 30 cases selected for review in the acknowledgment subject
area, 28 of the 29 date s:amped cases reflected the same receipt date as =ntered
on the case control forms. Moreover, only one complaint was recorded as being
received more than 10 days after the date on the complaint. This is not unusual
and does not, by itself, create an inference of inaccurate record keeping.

In Regron I11, 27 of the 28 files examined in the acknowledgement subject area
had complaints dated by the complainant. The receipt dates entered on the case
control forms were generally within a few days of the date on the complaint.

In seven cases, the difference was between 10 days to 2 months. No inferences
can be drawn from this fact alone, since complainants occasionally do not may?
complaints immediately. Moreover, the ARD was able tp provide documentation or
otherwise explained six of the seven cases and resolved questions about the
receipt dates of the complaints. )

The review report noted that 24 o1 *he 27 Region 111 complaints were date
stamped. The ARD reported that the iew team overlooked a date stamp on
rorrespondence in Case No. 25 and that the failure to dats stamp Case No. 17
was inadvertent -- it was one of 40 student health insurances cases filed on
the same day. The date stamps in 23 of these 24 cases corresponded tp the date
of receipt as entered on the case control form. One file did not have a case
cratrol form.

In Regron 1V, each of the 19 complaints reviewed in the acknowledgement subject.
area was dated, and in 18 of the 19 cases, the average number of days difference
between the date of the Complaint and the date stamped on the back was within

1 weec. In 17 of th» 19 cases, the receipt date stamped on the back of the
compiaint corresponded to the receipt date entered on the case control form,
However, one case (No. 18) was logged in 69 days after originally received.

The ARD explained that this letter was not originally considered a complaint
filed with OCR, but rather a copy of a complaint filed with a State agency.

The Region was incorrect in assigning as the Adams recefipt date, the date on
which 1t conciuded that the matter should be Tnvestigated by OCR.

In Region V, 22 of 23 complaints were immed:-le¢ly logged in as recefved. The
d1fferences between ths dates on the complaints and the dates recorded 1n ACIMS
were minimal. In one case, No. 17, which was a referral from OSERS, the Region
delayed logging the case pending its challenge of the appropriateness of the

*Find1nags made 1n Region I are not analyzed nhere, in part because former
Reginnal officrals were not asked by the Acting Assistant Secretary to respond
10 writing to the review report. Nevertheless, the report itself contins
analysis. (Append:s | at B-12)

i EMC(73-763 0-87-38
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referral. The RD explained that, "1n the absence of an IPM provision on this
matter,” the case was subsequently logged as Of the date of the former Assistant
Secretary's memorandum resolving the matter. The IPM provides that complaint
referrals from headquarters should be logged in as of the date of receipt by
the Regronal office. (IPM § 1-1.31) The IPM does not specifically address what
procedure the Regions should follow when disputing the nature of the referral
itself. Moreover, it should be noted that, subsequentiy, the Acting Assistant
Secretary agreed that the matter should be referred back to OSERS and the case
was closed administratively. While the ratter could have been logged n 25 of
the date of the original memorandum from the AS, the RD's explanation may be
regarded as acceptable.

Altiiough six complaints were not date-stamped, the case files in all but one
indicate that the complaint was received within £ days of the date indicated on
the complaint/form.

In Regron VI, in each of the 19 cases reviewed, the receipt date stamped on the
complaint was the same as the receipt date entered into ACIMS, Sixteen of the
complaints were dated by the complainant; with respect to 15 of these complaints,
an average of 5 days elapsed between the date of the complaint and the receipt
date entered into ACIMS. Receipt of the remaining complaint by the Pegion was
delayed because the complainant matled it to the Secretary's Office rather than
directly to OCR.

In Regron VII, in each of the five cases reviewed in this area, the receipt

date stamped on the complaint was the same as the receipt date entered 1nto
ACIMS. Of the four complaints which were dated by the complainant, two were
received within B days after the date of the complaint. The other two dated
complaints were received more than a month after thzir dates, but One of these
complaints was returned to the complainant twice by the post office and was .
received by OCR 5 days after the date of the last postmark. The period of time
that elapsed between the date of the Oother complaint and the date it was received
by OCR does not by itself raise 8 question 3$ to the accuracy of the receipt
date, as the complainant may have delayed mailing the complaint after having
dated it.

Regron VIII was not reviewed in this subject area.

In Region IX, 23 of the 23 cases reviewed in this area were date-stamped. In
each case, the receipt date stamped on the complaint was the same as the receipt
date entered into ACIMS. The remaining six complaints, five of which vere
filed by one complainant on the same date, were not date-stamped. One complaint
that was not date-stamped was recorded in an intake 109 as having been received
15 days after the receipt date recorded in ACIMS, a discrepancy that had no
effect on the Region's compliance with the Adams time frames for this case; the
RD explained that the ACIMS entry was in error. Twenty-two of the Complaints
were dated by the complainants, and seventeen of these complaints were received
within 1 week of the date of the complaint. The remaining five complaints were
received between 15 and 33 days after the datas of the complaints. The delay
1n receipt of one of these complaints s attributable to the fact that the

1{fc 207
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complaint was twice railed to the wrong address. The periods of time which
elapsed between the dates of the other complaints and the dates they were
received by OCR do not. by themselves, raise a question as to the accuracy of
the receipt dates recorded in ACIMS as the complainants may have delayed mailing
the complaints after dating them,

In Region X, in four c€ the si1x cases reviewed, the ecei1pt date stamped on the
complaint was the same as the receipt date entered 1.to ACIMS, in one case, the
ACIMS receipt date was 1 day before the date-stamped receipt date. and in
another case, the complaint was not date stamped by the Region. Each of the
complaints was dated by the complainant, Three of the complaints were received
by the Region hatween 4 and 8 days after the dates of the complaints, and one
was receivsed T2 days after the date of the complaint. Two of the complaints
were received more thi 30 days after their dates: however, the delay in receipt
of one Of these compiaints s attributable tc the fact that it was filed with
another agency and was subsequently forwa~ded to OCR, The perfods of time that
elapsed between the dates of the complaints and the receipt dates recorded 1n
ACIMS do not, by themselves, raise a question as to the accuracy of the receipt
dates recorded in ACIMS, as the complainants may have delayed Mmailing the
complaints after dating them,

€

CONCLUSION

With regard to recording the date on which complaints were received, some
occasional minor departures from OCR procedures were nbserved in some Regions.
Examples include fai1ling to date stamp an incoming complaint or failing to
include a copy of the complaint in files of all companion cases. Some question-
able decisions also were observed. Such as considering a complaint as “received”
on the date the region concluded that OCR should investigate the matter instead"
of on the date the letter was recieved. However K these departures from OCR
practice or errors, when they occured were anomalies among the cases examined.
On the whole, Regions accurately recorded the receipt dates of complaints.

2. Was there evid:.nce that regional staff wers not sccurately recording and
entering “nto ATTMS the date on which CompTaintS were rendered “complete’ *

In Regron 11, 7 of 30 complaints were incomplete when received. In only one
case {No. 7) was there a discrepancy between the completion date indicated by
the f1le and that entered into ACIMS. the discrepancy appeared to be an error
on the case control form,

»

"The Regi10nal reviews, as planned, d1d not incliude ar examination of complaints
deemed incomplete to determine whether the Regions usec appropriate standards
in making those judgments. See definitinn of “complete complaint® in Adams
order. ahove at 5. This should be regarded as a separate subject area, Since
teams were Not 1nstructed to and 41d not Systematically gather information on
thts subject area, it is not discussed 1n thrs analysis and no conclusions are
drawn about Regional practices. To the extent that any teams =made observations
about practices in this subject area, those observations may be found 1n the
individual Regronal reports at Appendices I - X.
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In Region III, 4 of the 28 cases were incomplete upon receipt. Two of these
cases were rendered complete when the complainant provided further information,
The complainants failed to compiete the other two cases.

In Region 1V, 13 of the 19 cases were regarded as incomplete when received. In
11 of the 13 cases, complainants provided the information, the complaints were
completed, and that fact was accurately recorded. In each of two cases (Nos. 2
and 3}, there was an acknowledgment letter and a2 later letter stating that the
case was incompiete, Moreover, in Case No. 2, the complaint was recorded as
complete more than 3 weeks after the requested information was received. The
ARD explained that Case No. 2 was part of a series of complaints against Georgia
school districts. These complaints were originally determined to be complete,
but the former RD decided to solicit further information from the complainants
and, following receipt of that information, have the Chief Civil Rights Attorney
determine whether the complaints were complete. Apparently, the completion
dates for that series of compl2ints "were the dates the (Civil Rights Attorney]
determined them to be complete.” (IV-RD-3) This is incorrect procedure,
Assuming that the Georgia complaints were incomplete as filed, the completion
date should have been the date the additional information was received, not the
date the Chief Civil Rights attorney determined that the information rendered
the complaint complete, The team report does not specifically identify how
many of the 13 cases deemed to be incomplete were part of the "series” of
complaints against the Georgia school districts to which the ARD refers,

In Region V, B of 23 cases were deemed incomplete when received. In all cases,
2 review of the file verifies the actual completion date as the same as recorded
in ACIMS,

In Region VI, the complaints in 3 of the 19 cases reviewed in this area were
incomplete upon receipt. Each of these complaints was completed within 30 day:
of receipt of the original complaint. In each instance, the file contained *
evidence that the Regior obtained the information required to complete the
complaint on the "completion date” entered into ACIMS.

In Region VII, the complaints in three of the five cases reviewed were incomplete
upon receipt, Two Of the complaints were completed within 45 days after receipt,
and one was completed within 12D days. In each instance, the fiie contained
evidence that the Region obtained the information required to complete the
complaint on the “"completion date” entered into ACIMS.

Regron VIII was not reviewed in this subject area.

In Region IX, the complaints in 9 of the 29 cases reviewed in this area were
incomplete upon receipt. Six of these cases wers completed withir 1 month

after receipt, the remaining were completed between 2 and 7 months after receipt,
In each instance, the file contained evidence that the Region obtaimed the
information required to complete the complaint on the “completion date” entered
into ACIMS.

In Regron X, complaints in five of the Six cases reviewed were determined to be
incomplete upon receipt. In each instance, the file contained evidence that
information requested by the Region to complete the compiaint was obtained on
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the “completion date” entered into ALIME. In four of the five cases, the
complaint was completed within 16 days after its receipt.*

CONCLUSION

With regard to accuracy in recording tne dates that complaints were rendered
“complete,” a possible error in a series of cases was observed in Region IV,
Otherwise, regions accurately recorded the completion dates of complaints.

3. Was there evidence that acknowledgment letters were mailed after the Adams
due date but backdated <o that it would appear that the Adams acknowledgment
time frame had been met?

In Region 11, no available records suggest legal review of tre acknowledgment
letters. Moreover, only eight acknowledgment letters had sign-offs by any PRMS
staff. Thus, while no discrepancies we~e found and all other evidence suggests
that the acknowledjment letters were issued on the due dates as recorded in
ACIMS, 1t s not possible to substantiate the Jctual issuance dates by dated
sign-offs. The ARD did not explain why the sign-offs were undated.

In Region 111, the RD's 1og shows the approval of the acknowledgment letter in
Case No, 10 ocurred 1 day 3fter the due date, The ARD explained that the letter
was approved and mailed on the due date, but the 109 entry made the next day and
incorrectly dated that day. The explanation is reasonable,

In Region 1V, 18 of the 19 cases reviewed in Rcjion IV had no dates by the
sign-offs by program staff. Attorneys signed off on none. Except in four
cases, the review team found that attorney records showed that attorneys had
approved the acknowledgement letters on or before the date of issuance. The
ARD provided some explanation about attorney review in the four cases, “owever,
even assuming that attorneys reviewed some of the acknowledgment letters on of
before the Adams due date, the lack of dated sign-offs on all but one of the
acknowledgment Tetters mc“e< ¢* impossible to determine whether that program
staff reviewed and issued the letters on the due date. While there are no
discrepancies with the actual fssuance dates entered in ACIMS, the lack of
dates on sign-offs eliminates the possibility of substantiation of the actual
fssuance dates of the acknowledgment letters, The ARD did not explain why the
signoffs were undated, but did state that he had fssuec instructions that this
practice should not occur in the future.

In Region V, attorneys did not review each acknowledgme letter, although the
RD explaineo that tae form for routine letters had been developed with attorney
involvement. A1l sign-offs were before thz acknowledgment due date.

*Review Team 3 observed that Region X employed a rigorous intake process in
reviewing incomng complaints for, among other things, completeness. Four of
the complaints determined to be incomplete were filed on OCR complaint forms,
However, no conclusions about the appropriateness of these determinations are
drawn, based on the scope of the overall review,

Q 2.3»“‘
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In Region VI, 19 case files were reviewed in this subject area. None of the
information obtained during the review indicated that the acknowledgment Tetter
in any of these cases had been mailed after its Adams due date and backdated,
At Teast one file copy sign-off was undated in more tnan half of the acknowledg-
ment letters reviewed. Where sign-offs were dated, however, al) were dated on
or before the dates of the acknowledgment letters,

In Region VII, five case files were reviewed in this subject area. None of the
informat fon obtained during the review indicated that the acknowledgment atter
in any of these cases had been mailed after its Adams due date and backdated.
The f11e copy of each acknowledoment letter had sign-offs, all of which were
dated on or before the dates of the acknowiedgment letters,

Region V1II was not reviewed in this subject area,

In Region IX, 29 cases were reviewed in this subject area, Discrepancies
relating to the dating of acknowedgment letters were noted in three cases. but
in one of these cases the discrepancy had no effect on the Region‘s compliance
with the Adams acknowledgment due date for the case. The review team found
that one of the sign-offs an each of the other :.5 Tetters was dated subsequent
to the Adams due date, The APD stated that the sign-off §n one of the letters
was apparently misread by the team-as it is the same as the date of the letter,
In the other tase, the ARD explained that an attorney who had review d te
acknowledgment letter in draft signed off on the file copy several days after
the letter had been mailed. The AKD's explanations regarding these cases
appear reasonable,

In Region X, six case files were reviewed in this subject area, None of th:
fnformation obtained during the review indicated that the acknowledgment

Tetter in any of these cases had been mailed after its Adams due date and .
backdated. In each case, the acknowledgment date reported in ACIMS was
supported by attorney records and file copy sign-offs,

CONC' USTON

With regard to backdating acknowledgment letters, in some regions (e.g., I11)
15olated discrepancies were found. These may be regarded as anomalies among
the cases examined. In other regions (II, IV, and VI), the absence of log
entries or s1gn-offs on acknowledgme.:t letters made substantiation of the
issuance dates difficult, Howeve:, based on the informaticn available, the
ahsence of discrepancies suggess that regions were not backdating acknowledgment
letters,

T4
4, Was there evidence that acknowledgment letters had been issued after the
Adams due date but recorded 1n ACTMS as having been 1ssued on the due date’?

Although a few anomstes were found yn Regions II, III, IV, Vv, VI, VII, IX, and
X, there was no evidence that a date other than the actual issuance date of
acknowledgement letters was entered into ACIMS. In Region VI, the review team
noted that two of the letters issued did not contain all of the required com-
ponents of an acknowledgment letter, however, In Region VII the review team
noted that one of the letters issued d1d not contain al) of the required
components of an acknowledgment letter, however.

Aruitoxt provided by Eic:
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Region VIII was not reviewed in this sub,ect area.

In 1 of 29 cases in Region IX, the acknowledgment date recorded §n ACIMS was

1 day after the date on the file copy of the letter, The ARD explained that
the date on the letter was an error. This error had no effect on the Region's
compliance with the Adams acknowledgment due date for the case. In Region X,
in one of six cases, evidence in the case file, 1ncluding the date of the
Tetter in the file, indicated that the Tetter was issued before the Adams due
date but the acknowiedgment date reported in ACIMS was the same as the Adams
due date. This discrepancy had no effect on the Region's compliance with the
Adams acknowledgment due date for the case, however.

CONCLUSION

ATthough a few a,.-malies were “ound, there was no evidence rogsons entered 3
date other than the :-tual ¥,suance date of the acknowiedgmeni letter into
ACIMS.

B. LOF Subject Area i

1. Was there evidence that Letters of Findings (LOF) were iSsued after the
Adams due date but backdated so that it would appear that the Adams LOF time
frame had been met?

In Region II, the LOFs in 41 of 49 files had at least one sign-off. None of
the sign-offs on the LOFs with siin-offs was dated after the LOF due date as
recorded 1n ACIMS. ATthough the team reported that seven of these had no Sign
offs, that figure has been revised to eight (Nos. 36, 37, 82, 62, 53, 54, S8,
and 76). While the team report stited that "no major dDroblems” were found 1n
this Region, LOFs with no staff sigi-offs shouid be considered probiematic. ’
Moreover, there is no entry in the attorneys 1og showing clearance of the LOFs
in six of those cases (Nos. 36, 37, 42, 53, 54, and 58). Therefore, there is

no substantiation from those sources that the LOFs actually were issued on the
due date nor can Regional compliance with OCR procedure be demonstrated.
Additionally. the team reports that LOFs in five cases (Nos. 31, 40, 56, 60,

and 62) had sign-offs by only one person acting in several capacities, including
ARD. Such a practice is inconsistent with the purpose of sign-off. The sign-
offS in Case No. 74 were all undated, but the attorneys 10g shows the LOF

being cleared the day before the due date.

in Region 111, 19 casec were reviewed in this subject area. One case file
{No. 42) did not conta‘n an LOF. In another case {No. 45 an entry in tn.
typist's Tog shows thai the LOF was roturned from typing 1 day dfter the Aoaws
LOF due date. As 1S mantts have passec, the ARD could Only suggest that the
109 entry in Case No. 46 i in error. In Such Circumstances, error may be
regarded as an acceptatle eyplanation for the aiscrepancy.

In Region IV, at least one dating discrepancy was found in 14 of the 32 cases
reviewed fn the LOF subject area. In seven of these cases {Nos. 26, 29, 31.
33, 36, 39, avd 47) in which sign-offs on the file copy were dated after the
LOF due date, the ARD stated that he was unable to obtain a "satisfact{ory])”
explanation from his staff. The ARD stated that three other cases (Nos. 20.

25, and 46) with post due-date sign-offs were explained as inadvertent, although

ERIC t
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the nature of the mistake is not explained. In two cases (Nos. 42 and 48) the
attorneys records indicate that, following review, the LOF was returned tg
staff after the LOF due date (3 days and 1 day. respectively), The ARD stated
thal verbal concurrence was obtained from the attorneys before the LOF due date
and the LOF mailed cn that date, However, the attorneys were not abdle to get
their formal concurrence memoranda typed until after the LOF due date had
passed, The absence of any explanation for dating discrepancies in seven
cases, coupled with the explznation of inadvertance in five cases (Nos. 20,

25, and 46, and as discussed below, Nos, 32 and 38) suggests that some LOFs
may have been issued suhsequent to their LOF due dates ard backdated 30 that 1t
would appear that the Adams LOF due dates had been met,

In Region V, in 1 case of 38 reviewed (No. 36), the RO's sign-off is 1 day
after the LOF due date, The RD stated .iat he gave his verbal approval o the
* seland OCR office to release the LOF on the due date, and it was released on
«at date. However, the RD stated that Cleveland staff incorrectly dated the
RD's approval, In such circumstances, error may be regarded as an acceptadbie
explanation for the discrepancy, In Case No, 36, two attorneys signed off
2 days after the LOF issuance date but, at the time, indicated that the LOF .
had been approved in substance on the LOF due date. This is an example of
post-issuance sign-off of a previously cleared LOF, rather than backdating,

In h1s memorandum of August 14, 1986 (Appendix V), the RO explained the process
developed to review and approve documents simultaneously in Region V's Cleveland
and Chicago offices when necessary to meet the Adams time frames, That memo-
randum is cited in Team 3's report on Region V to explain this process which

wis questioned during a review of the case files themselves, Insofar as the
August 14 memorandum describes how draft LOFs are cleared in two offices in
different cities on the same day, the explanation may be regarded as reasonable |
and accepted on that basis,

The August 14, 1986, memorandum does not specifically address the convention
used when documents are signed by staff in Cieveland “for" other staff in
Chicago. Section 11-6,41 of the IPM requires that case files indicate that the
LOF was "signed by the Regional Director,” In the August 14 memorandum, the RD
stated that once he has approved an LOF for release in Cleveland, the Director
of the £SEO #n Cleveland signs the LOF "for the RD.* Even if prior apprcval
for this departure from the IPM has not already been obtained from the Acting
Assistant Secretary, given the unique circumstances posed by Region V having
two offices, it is quite 1ikely that such practice would be approved, at least
in exigent circumstances, However, the LOFs issued f:om Cleveland all bore a
facsimile of the RO's signature.* Therefore, it is assumed thal, the Oirector
of ESEO 1n Cleve .nd has been signing the RO's name to LOFs issued in Cleveland.
on the authority of the RO. Even with authority, the practice of signing
another person's signature, which appears to have occurred in OCR's Cleveland
office deserves reconsideration. While considering as such, this practice

in format (1.e., conver fon) when staff signed off for other staff, (Jv-9-10)
Although the report m 1t.oned this lack of uniformity in the context of the
Cleveland office, i* 31d not specifically highlight the RD's purported signatures
as an observation which, in part, prompted the conm.nt, This may explain why
the RO. in his responsive comments, did not specifically address that fssue.

Ve
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has not been regarded as a "discrepancy,” as that term 15 being used 1n this
report, since (1} it did not create an inference that an LOF had been backdated,
and (2) there is no guidance in the IPM on the convention governing signing 1n
the place of other staff,

In Region VI, discrepancies relating to dating of the LOF were noted with
respect to 18 of the 26 cases reviewed. The RD offered explanations for
discrepancies relating to ten of the cases.

Many of the Region VI discrepancies noted were based on entries in the attorneys
Tog which indicated that the attorneys had received an LOF from the Program
Division or returned an LOF to the Program Division after the date of the LOF.
Such an entry could indicate that the LOF was not issued on the date reported

by the Region, but instead was still being reviewed by the attorneys after that
date. The RD explained that in some instances, draft LOFs were verbally cleared
by attorneys with the understanding that any revisions required by the attorney
would be incorporated 1nto the final LOF. The attorney then transmitted written
comments regarding the LOF to the Program Divisicn at a later date for inclusion
in the case file, and the Division provided a copy of the LOF that had bee
issued to the attorneys; this practice resulted in attorney 10¢ entries datéd
after the dates of the LOFs. According to the RD, in some of %hese cases, the
attorney did not sign the file copy of the LOF unt{l after it iad been isSued,
resulting in a file copy sign-cff dated after the LOF. Attorney log entries

for some of the cases in which such discrepancies were noted contained entries
indicating that a draft of the LOF had been provided to the attorneys before

t.» LOF due date. It is not unreasona'le that actions were taken to expedite
tle review process wren the Adams LOF jue date was imminent, and the RD's
exilanation may be accepted on that basis.

the RD explained discrepancies in a Region VI case where the date of twc Sign-
offs was changed from a date after the Adams due date to the Adams due date,
and 2 case where the date on ore of the LOFS was changed from 1 day after the
Adams due date to the Adams due date as res.lting from staff errors. File
copy sign-offs by the Deputy Regional Director in two cases dated several

days after the dates of the LOFS were explained as resylting from a Regionzl
procedure then in effect whereby cases were reviewed by the Deputy after
closure to ascertain if they had been processed in accordance with quaiity
assurance standards. AS the review team found the Deputy seldom signed the
file copres of LOFS as part of the LOF clearance process, his sign-off on these
LOFs several days after they were issued may reasonably denote a post-ciosure
review process.

The KD offered no explanation for ei1ght Region VI cases in whick more than one
.ating discrepancy was found by the team. He stated that Adams due dates have
been noted on LOFS submitted to him for signature and, since the due dates
indrcated by his staff have been the same as the dates upon which he received
the LOFs, he has had no reason to question whether the dates are accurate or
whethe' LOFs have actually been issued on the dates indicated in ACIMS. In
the absence of any expianation by the RD relating to these cases, and in light
of the fact that more than one dating disrepancy was noted in each case, it
appears that the LOFs in these cases may have been issued subsequent to their
LOF due dates and backdated so that it would appear that the Adams LOF due
dates had been met.

O
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In Region VII, discrepancies were noted in 17 of the 36 cases reviewed in tmis
area; 1n three adfitional cases, the fils contained no copy of the LOF. The
ARD offered an explanation for the discrepancies in each case.

With respect to the absence of LOFs in Region VIl case files, the ARD stated
that the LOF for one of the cases was 1n a case file not reviewed by the team.
and the Region had inmadvertently omitted copies 3f the LOFs from the files of
the other two cases. In only one of these three cases was any other discrepancy |
noted. In 171S case, a corrective action plan upon which the LOF had been

based had been date-stamped 3 days after the date of the LOF, but the date was

changed to the LOF due date. The iRD explained that the plan had been picked

up by an E0° *nd read over the telephone to a staff member on a Friday. The

LOF was then prepared and issued on its due date. When the EOS arrived in the

office the next Monday, the plan was date-stamped as of that date. The Region

subsequer<'y decided it would be more appropriate to date-stamp the plan as of

the date & EOS obtained it, and the date was changed accordingly. The case

file contained a memorandum from the attorneys approving the LOF which gas

dated subsequent to the date of the LOF. However, a footnote to the memerandum

stated that the attorneys had verbally approved the LOF before its issuance.

The footnote to the memorandum and the ARD's explanation for the changed date

On the corrective action plan adequately explain the discrepancies noted in

thie case. ]

The discrepancies noted in the other 16* Region VIl cases all related to file
copy sign-offs dated after dates of LOFs or indications by typists that LOFs
had besn typed or revised after the dates of the LOFs. The ARD stated that the
discrepancies relating to all of the cases, with one exception, were the results
of staff error. In the remsining case, where all sign-offs were dated 1 day
subsequent to the date of the LOF, the ARD failed to provide an explanation for
the sign-off discrepancy. However, the ARO did comment about a corrective ’
action plan on which closure had been based that was dated after the date of
the LOF, noting that the Region had discussed the plan with the recipient over
the telephone and had decided to close the case on the LOF due date on the
basis of the recipient's oral assurances.

Data upon which to base a conclusion with respect to whether Region VII accu-
rately dated LOFs is somewhat 1imited. The Region maintained no attorney log,
correspondence 109, or other records that could serve as a source for determin-
ing when LOFS were approved or issued. As stated above, discrepancies relating
to file copy sign-offs or typist notations dated 1 day after the dates of LOFs
were found in 16 of the cases reviewed, and the only explanation offered by
the ARD was that discrepancies resulted from staff error, While it is not
unreasonable that some degree of staff error may occur. a3 pattefn of dating
discrepancies appears to have existed in Region VII,

*Nine of these cases are related complainants filed on the Same day by a
single complainant. Sign-off discrepancies were noted by the team on the LOF
to the complainant covering a1l nine cases, and on three of the LOFs to the
recipients. The ARD agreed that the complainant's LOF contained a sign-off
dated subsequent to the date of the LOF but stated that this occurred with
respect to oniy one of the reciprent's LOFs.
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In Region VIII. dating discrepancies were noted 1n 2 of the 17 cases rev)ewed
in this area. In one case, although all file copy sign-offs are consistent
with the date of the LOF. the sequence in which receipt of a corrective action
plan upon which the LOF was based was entered in a log suggested that the plan
might have heen received after the LOF issuance date, the file copy of this LOF
indicates that it was typed 1 day after the issuance date. In the other case.
sign-offs ori1ginally dated after the date of the LOF have been Changed to the
date of the LOF, and the date of a memorandum of a telephone call to the
complainant to provide adverse finding$ has been changed Similarly,

The RD adequately explained the discrepancy relating to the corrective action
plan 1n the first Region VIII case, indicating that the plan had been picked up
by a staff member before the Adams due date an¢ later brought to the office and
logged in., He stated that the typing date indicated on the file copy was
apparently an error, dn sxplanation wh.ch 1S not unreasonable, With respect to
the other case, however, the RD stated that the LOF had in fact been mailed
after 1ts Adams LOF due date, He stated that the date of the attorney's Sign-
of f had been changed without the attorney’s knowledge and that the date of the
RD's sign-off had been written on the file copy by someone other than the RD,
apparently the former Division Director. According to the RD, the Division
Director told a secretary to date the return receipt form incorrectly so that
it would appear that the LOF had beey mailed on i*s Adams due date. Based on
the RD'S statement, the LOF in this case was backdated so that it would appear
that the Adams due date had been met.

In Region IX, discrepancies were noted in Seven of the 20 cases reviewed in
this area. In each of these cases, one or more file copy sign-offs was dated
after the date of the letter, and in several of these cases, attorney recrrds
indicated clearance of the LOF after its issuance date. In h1s response, the
ARD agreed that these discrepancies had occurred. The ARD stated that the ESE
Division had adopted a practice of dating ar LOF as of the date the LOF was
typed and ready for issuance. Although the ARD did not specifically explain
how thi1s practice affacted each of the Seven cases, it appears that in eazh
case the LOF was dated on 1ts Adams due date bul was not mailed unt1) one of
more days after the Adams due date, Thus, in each instance the LOF issuance
date entered into ACTMS 15 fnaccurate, and the Adams LOF due date was nut met.

In Region X, discrepancies refating t. this area of i1nquiry were noted 1n 7 of
the 20 cases reviewed 1n this area. In ezrn of the seven cases, an entry 1n
the attorneys 10g indicatcJ cleasance of t-e LOF after the date of the LOF, in
four of the cases at least one si1gn-0ff was dated after the date of the LOF.
The RD stated that, due 1n part to inacdequate clerical support, activities are
n0t always entered into the attorneys 109 &S soon as they occur{ and errors are
sometimes made, He added that the 10g entry noted as a discrepancy with respect
to one case referred to a letter to a government agency forwarding a copy of
the LOF, rather than to the LOF itself. With cespect to the sign-offs dated
after the da* -~ of LOFS. the RN stated that while it was not possible to
reconstruc: tly what had happer-d, on some occasions, reviewers did not
sign f1le “t:1 a day or ,0 fter a document had been approved.
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The RD's explanation regarding the Region X case in which a log entry referred
to a letter issued after the LOF rather than to the LOF is reasonable., Excluding
this case from consideration, entries regarding 6 of the 20 cases reviewed
(30%) are inaccurate, based on the RD's explanation. While it is not unreason-
able that recordkeeping errors may be made, there does appear to be a pattern
of 1og entries reflecting LOF clearances 1 day after the LOF due date. With
respect to the explanation regarding the dates of file copy sign-offs, it is
reasonable that some of the persons who cleared drafts of LOFs may be absent
when the LOFs are issued. In each of the four cases in question, however, the
Chief Attorney signed the file copy 1 day after the date of the LOF, and 1n
three of these cases, the RD signed the file copy 1 day after the date of the
LOF. Although it is possible that the Chief Attorney may have been out of the
office when each of these LOFs was issued 2~d signed them upon returning the
next day, it is not clear why the RD did not immediately sign the file copy
when he signed the LOFs., Since other staff members signed the file copres on
the LOF 1ssuance dates, it appears that the file copies had been prepared as of
those dates and could have heen signed by the RD.

CONCLUSION

With regard to backdating LOFs, only occasional dating discrepancies were found
in Regions 111 and V which, in 1ight of all the information, may be regarded as
anomalies. In Region II, while no discrepancies were found, the absence of
sign-offs on a number of LOFs made substantiation of a1l LOF issuance dates
difficult, However, based on the information available, the absence of dis-
crepancies suggests the likelihood that backdating of LOFs did not occur in
these Regions.

In Regions Iv, VI, VII, IX, and X, dating discrepancies were found in a la ger
group of cases. In Region IV discrepancies were found in 14 cases out of 32
cases examined in that subject area, in Region VI, discrepancies were found in
18 of 26 cases, in Region VII, in 17 of 36 cases; in Region IX, in 7 of 20
cases, and in Region X, in 7 of 20 cases. While some of the RDs explained some
discrepancies satisfactorily, no explanation was offered for other discrepancies
(e.9., ARD-IV offered no explanation tor discrepancies found in 7 cases, RD-vI
offered no explanation for discrepancies found in 8). Some explanations were
incomplete (e.g., RD-X did not completely explain discrepancies found in 6
cases), and <ome explanations may be regarded as questionable (e.g., ARD-VI!
offered that discrepancies in 15 cases examined were due to staff error). Some
explanations suggested that backdating had occurred (e.9., ARD-IX suggested

that unsound staff dating procedures may have led to inaccuracy in this subject
area in seven cases). Overall, the a:sailable information suggests the likelfhood
++at come LOFs were backdated in these Regions. ‘

2. Was there svidence that LOFs had been issued after the Adams due date but
recorded in ACIMS as having been issued on the due date?

In Region 11, the signature copies of four LOFs {Case Nos. 3%, 46, 55, and 63)
were undated, and it was not possible for the review team to check the issuance
dates against those in ACIMS, The ARD's response to this observation was not
directly resjyonsive. The LOFs for three of these cases were retrieved from the
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LOF Library in Headquarters. They were dated the same date as that entered
Tnto ACIMS, The LOF for Case No. 34 was not located, although the dates on all
sign-offs suggest that the LOF was issued on the due date as represented,

In Region III, one case (No. 46) was found in which the date on the LOF was
September 1, 1985, and the LOF issuance date in ACIMS was July 1, 1985. All
other file information suggests that the LOF was issued on July 1, 1985, the
LOF due date. The review team corcluded that the date stamped on the LOF was
an error, an acceptable explanation under the circumstances.

In Region IV, in Case Nos, 32 and 38, the LOFs in the file are dated 1 day after
the issuance date as recorded in ACIMS (i.e., the LOF due date). The ARD stated
that the LOFs were signed on the LOF due date but mailed the next day and that
the secretary inadvertently dated them the date they were mailed rather than the
date they were signed. Insofar as the ARD proposes that the LOFs were "i1ssued”
on the LOF due date since they were signed on that date as opposed to being
mailed on that date, his interpretation of "LOF actual issuance date” appears
to be different from that generally followed, and indicates the advisability of
guidance on this point. Whereas the ARD could propose that the secretary

should have dated the LOFs the date they were signed, since the LOFs were
actually mailed the next day, the "actual”™ LOF fssuance date might be regarded
as the next day.* .

Also with reference to Region IV, in six cases (Nos, 25, 33, 34, 36, 37, and 39},
Regional staff calculated an incorrect Adams LOF due date and recorded it on
the case control form (CCF), With reference to 5 of these (Nos. 25, 33, 38,

36, and 37), the ARD was unable to obtain any explanstion. In Case No. 33, the
CCF indicates that the LOF was issurd and the case closed 1 day after the due
date. There is also a sign-off dating discrepancy in that case, as there are
in Case Nos. 25 and 36.

In Region V, no discrepancies were founc Letween the LOF dates as recorded 1n
ACIMS and the dates on the LOFs fn the file.

In Region VI, the date of each LOF was the same as the LOF issuance date recorded
4n ACIMS, The review revealed no evidence that the Region had dated and mailed
the LOFs after their Adams due dates but -ecorded in ACIMS that the LOFs were
fssued on their due dates.

*None of the appiicat.e documents explicitly defines what is meant by "issuance”
of an acknowledgment letter or LOF. For example, the 1977 Adams order requires OCR
to “not*fy" the complainant whether the complaint is complete Tparagraph 8(a)].
"not1fy" the complainant then findings have been made (paragraph 11). and “1ssue”
the notifications required elsewhere [paragraph 15). Similarly, the IPM speaks
of the LOF being "issued” (e.g., II-7.1) but does not state whether that means
signing, dating, mailing, or a'l three. The ACIMS computer category "LOF
Actual® is defined as "the actual “ate the LOF was issued,” without defining
“1ssued.” One interpretation of "issuance' is that the acknowledgment letter
or LOF is is-ued (i.e.. provides notice of its contents) when it is mailed. Of
course, this problem of interpretation only arises where, as here, the document
15 not mailed on the same day it is signed.
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In Reqion VII. the date of each LOF was the <ame as the LOF fssuance date
recorded in ACIMS. The review revealed no evidence that the Region had dated
and maled the LOFs after their Adams due dates but recorded in ACIMS that the
LOFs were issusd on their due dates.

In Region VIII, a single discrepancy was noted with respect to 10 related cases
filed by a single complainant, In each case, the Region found that a violation
had occurred and engaged in pre-LOF negotiations with the recipient before the
Adams due date. During this process, a letter was issued to each reciprient
whiCh outlined the region's findings. On the Adams due date for each case, the
Region fesued a bri f letter advising the recipieat that the case was being
closed and irdicati g that an LOF would follow. The LOF was then issued 8 to
IS days after the LOF due cate. Howsver, the Region recorded in ACIMS that the
LOF in each case had been issued on the Adams due date.

The RD defended the actions of Region VII! +ith respect to these cases, noting
that the Region was short of staff and the cases imposed a major burden on the
Region. He contended that letters fssued to the recipients during the pre-LOF
negotiations process which nutlined OCR's praliminary findings met the require-
ments of the Adams order that a determination of compliance or noncompliance be
mide in writing within 105 days of, receipt of a complete complaint. He noted
that each recipient made an oral or written commitment to remedy the areas of
noncompliance before the LOF due date but there was insufficient time to permit
issuance of formal LOFs within the 105-day time frames permitted by the Adams
order.

The procedure followed by the Region u:ith respect to these cases does not meet
the requiremsnt of the Adams order, as consistently interpreted by OCR, that

LOFs setting forth concTusions for all issues and allegztions which are supported
by explanations or analyses of relsvant information must be fssued to the
complainant and recipient within 105 days after receipt of a complete complaint,
Although the letters which were issued by the Region during the pre-LOF negotiations
process did briefly outline come of OCR's findings, the letters did not contain
most of the components of an LOF. Even if these letters could be construsd as
meet ing the requirements of the Adams order with respect to notification of
findings to recipients, no letters were fssued to the complainants until the
formal LOFs were fssued, after the Adams due dates had passed. Although the
data entered into ACIMS indicate that the LOFs were issued on their dus dates,

n fact, the LOFs were fssued after the Adams due dates for these 10 cases had
passed. —

While the handling of these cases by the Regior was not consistent with the
requirements of the Adams order, the Reginn appears to have acted openly 1n ar
effort to resolve these cases promptls despite ar unisually heavy workloand and
temporary staff shortages. Further. there 1s no indication that the Region
rout inely applied the interpretatisn descrihed by the RD in the hardling of 1ts
cases, Thus, the discrepancy noted with respect to these cases does not appear
to represent a general Regional practice,

In Region IX, 1n one case, although the recipient's LOF was dated on the Adams
due date and the Regfon recrrded the LOF issuance 1n ACIMS a5 of that date, the
complainant 's LOF was not fssued unt1l severa) days 13ter. In another case.
the complainant's LOF was issued on the Adams due date, and that date was

O 2? 3
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recorded in ACIMS as the LOF fissuance date. however, the LOF <o the reciprent
was not issued unt1l several day: later. In his response, the ARD stated that
the ESE Division had a practice of sometimes issuing LOFs to complainants and
~ecipients on different days. In each of these two cases, the Region apparently
issued one of the LOFS on the Adams due date and entered this date {nto ACIMS.
However, the other LOF was not 1ssued until several days later. The Adams
order requires OCR to make a written determination as to whether a vioTation
has occurred within 105 days of receipt of a complete complaint and provides
that OCR must not1fy the complainant and recipient through an LOF. OCR has
consistently interpreted these requirements as requiring issuance of LOFs to
both the complainant and recipient within the 105-day time frames. Thus, the
Adams due dates for both of these cases were missed.

In Region X, discrepancies in three cases® were noted in this area. In ore
case, a f1le copy of an LOF was stamped with a date which was 1 day after tre
LOF issuance date recorded in ACIMS. The RO stated that this was an error. In
one case. the LOF to the recipient was dated 1 day after the LOF issuance date
entered into ACIMS, and in another case, the LOF to the complainant was dated

1 day after the LOF fssuance date entered into ACIMS. The RD stated with
respect to these two cases that although the Regfon normally {issyes LOFs to~
complainants and recipfents on the same “ay, there may have been some instances
where this practice was not followed. The RO stated that §f the LUF to either
the complainant or the recipier: was ready to {ssue on the Adams dus date, it
would be issued even 1f the other letter could not be tssued unt1] a later
date. He stated that he did not believe that this practice was precluded by

the Adams order or the IPM. While neither the Adams Order nor the IPM precludes
the Tssuance of the LOFs on different days, the failure to issue both LOFs by
the Adams due date would result in a failure tc meet the Adams due date. Thus,
the Adams LOF due dates for these two cases were apparentTy missed by the
Region, contrary to the data entered into ACIMS. .

CONCLUSION

Although not backdating, in Region VIII, the Adams LOF due date was incorrectly
regarded as met in a series of 10 cases by the issuance of a brief letter advising
the recipient that the case was being closed and that a full LOF would follow.

Otherwise. aithough a few anomalies were found in some regions, and with the
exception of Region IV, the information reviewed did not suggest the Tikelivhood
that Reg10nS entered dates Other than the actual f{ssuance dates of the LOFS
into ACIMS.

C. Tolling Subject Area

1. Is there evidence that the bases and criteria for init1ating tolls set forth
1n the Adams order had been i1ncorrectly appiied and. therefore, tolls improperly
in1tiated?

In reviewing cases in Regions II and V, neither of the teams found « basis for
concluding that criteria for inftiating tolls as set forth in the Adams order
had been ‘ncorrectly applied in the cases rev’ewed.

*Tw0 0f these three cases are also discussed i1n the previous sectyon of the
Analysis relating to backdating.
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kegion Il has tolled only 45 cases 1n each of the last 2 performance years. well
below the nationwide average. Region V has remained fairly stable over the
same per1od and had the same number of cases on toll on Fehruafy 27 of each of
the last 2 years.

Region 111, on February 27, 1986, had 94 cases in toll status. On that date 1n
1985, Region 11T had 5 cases i1n toll status and in 1984. 4 cases. Therefore. 1n
1 year, there was an increase of 89 cases in toll status on February 27,
Similarly, in the Performance Year (#Y) July 1, 1985, through June 30, 1986,
Region 111 tolled a total of 173 cases an average of 93 days each. In the
84-85 PY, it tolled 46 cases an average of S8 days each. Thus. the incidence
and length of tolls increasad greatly in Region IIl in the course of 1 year.®

In Regron 111, 31 of the 34 cases reviewsd in the toiling subject area were
tolled on account of “denial of access.” The review team noted that 20 of the
cases had dozumentation of a prohlem. which appears to be usually a delay.

in obtaining information from a recipient {a.g., Case Nos. 65 and 77). A

review of the individual case reports shows that in only 1 case (No. 56) of .the
31 cases did the team report finding evidence of a refusal to provide information
-- f.e., that a recipient, "without good cause refuseld] to supply information.”
Paragraph 19, Adams order, above at 6. MNone of the 31 cases was ever referred to
headquarters for inftiation of enforcement proceedings. Apparently. the practice
in Region ;1] had been to toll 3 case on account of denial of access if a recipient
was unable to provide informdtion within time frames stated by OCR, needed an
extension (e.9., Case Nos. 65 and 74), or was otherwise delayed in gathering
information requested by OCR. The ARD stated that maiy of the tolls were
initiated 'n student health insurance cases and justified the finitiation by the
s1ze of OCR's data requests and the recipient’'s difficulty in meeting these
requests. In these cases, the ARD states that the delays in OCR obtaining
information was attributable to the nature and amount of information OCR
sought from recipients in order to establish jurisdiction. See Grove City v.
Bell, 104 S, Ct. 1211 (1984). It is evident that the regional practice is
based on the honest belief that such tolls are permissible under the Adams
order.

Region IV tolled 59 cases an average of 48 days each uuring PY 1984-85. During

PY 1985-86. ACIMS reports that the Region tolled 163 cases an avarage of 61 days
each. an increase in both the numher of cases ard days tolled per case. Sixty-five
of these were part of a series of cases against Alabama public school drstricts

and were tolled between December 6, 1985. and January 7, 1986. The 163 cases
tolled represent an increase of 104 cases more than were tolled,in the previous
performance vear.

“Tn some Regions. the increase in the aumber of cases nn toll may reflect an
fncrease 1n caseload generally, in part attributable to a group of cases filed
in the last year alleging that colleges and universities discriminate on account
of sex 'n the provision of student health insurance. See footnote **, above

at 17,
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ACIMS reports that all 11 Region IV cases in toll status cn February 27, 1986.
had heen tolled a total of 17 times. ACIMS also reports that on February 27,
1986. eight of these cases (Nos. 52, 53, 55, 56, 57, 58, 59, and 60) were in

toll status on account of denial of access (whereas the team reported nine).

OCR has initiated formal enforcement proceedings in five of the cases tolled on
account of denial of access (Case Nos. 52, 53, 55. 56, and 57). Al five of
those cases remained tolled as of August 4, 1986. ACIMS reports that the
remaining 3 of the 11 cases on toll were tolled on account of pending Nitigation,
The team reports that all three tolls (Case Mo, 54, 61, and 62) had been approved
by the Acting Assistant Secretary.

In August, 1986, the Region IV ARD 1ndependently reviewsd 110 cases that had
been tolled during PY 1985-86. The ARD stated that as guidelines, h’s review
applied the "1983 Adams Court Order” and instructions contained in the OCR
memoranda of September 15, 1983, and Marzh 7, 1984." (Appendix IV) Overall,
the ARD’s review concluded that 80 percent of the 76 cases tolled on account of
witness uaavailability were “tolled incorrectly.”*

*The Reg10n 1V ARD's Task Force regarded . large number witness unavailability
tolls as “"incorrect,” because they were initiated before the development an
approval of an Investigative Plan (IP). Approval of an IP be“ore inftiating a,
toll is not a requirement of the Adams order nor OCR policy memoranda on the
subject.” It may be that the ARD regarded approval of the IP &s a logical
precondition to a “correct” toll since “a list of witnesses the investigator
intends to intervie should be included fn the IP™ (See, IPM § 11-1.27), but an
approved IP 45 not a per se antecedent to the initfation of a “"correct™ tall.

Similarly, the ARD's Task force regarded many tolls as "incorrect™ where the
toll was initiated on the date of the acknowledgment letter. The March 7,
1988, memorandum on tolling (Appendix XI1) states that that “the toll stert
date 1s the date OCR discovers the need for 2 toll.” The footnote to that
statement specifically identifies an instance where the toll start date would
be in advance of the acknowledgment date. (Footnote 6 at page 2) While an
unusual occurrence in the case of a toil on account of witness #ndvailabilaty,
there may be situations where a toll in advance of acknowledgment coulsl be
Justified. In any event, it 1¢ incorrect to assume that any toll imtiated 10
advance of the acknowledgment date is incorrect per se.

Similarly, other criteria ajparently used by the Regron IV ARD's Task Force 1n
judging whether a .21 was "correct”™ do not appear in the Adams order or OCR
policy (e.g.. "tolling end date not specifiad in [file] memo™ or "tolling memo
fayled to specify number of days of tolling™) or do not lend themselves neces-
sarily to a judgment about the correctness of the imtiation or continuation of
a to'l {e.g.. "tolling end date in [file] memo different from date entered into
ACIMS™),
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Stmilarly, the ARD found that 30 percent of the 31 cases tolled on account of
de~i2) of access were tolled incorrectly -- 1.e., only 3 cases were tolled cor-
rectly.* Of these, almost all were regarded as incorrect because the recipient
had requestec more time to provide 1nformation requested by OCR, as opposed to
having refused to provide information,*

Part of the sample were 32 Alabama schoo! district cases. The ARD concluded
that all but ! were tolled incorrectly. Many of the witness unavailabilaty
tolls 1n the Alabama school district cases were Juoged to be incorrect, they
were 1mtiated because of delays, as opposed to refusals, hy recipients 1n
submitting 1nformation.

Overall, the ARD's report concluted that 88 cases of the 110 (80 percent)
reviewed had been tolled “incorrectly.”

In Region VI, there was evidence that the bases and criteria for 1ntiating
tolls set forth 1n the Adams order were somet imes incorrectly applied. Each of
the 14 cages reviewed yn this area in Region VI was reco~ded 1n ACIMS as having
been tolled due to witness unavailability. However, some of these cases were
tolled for reasons not permitted by the Adams order, e.g., because the com-
plainant was thinking of adding more allegations or because the recipient had
requested that OCR postpone its on-site visit, In other cases, although tolling
for witness unavailability was appropriate due to the ahsence of a specific
witness, tolling began before the date the witness actually became unavailable.
Although the RD provided an adequate explanation for the init{iation of tolling
questioned by the team in one case, he generally did not dispute the team's
comments regarding the inappropriateness of tolling. The RD stated that Regional
staff did not understand when tolling could be inftiated, noting that one case

*The Region TV ARD's report does not fdentify the cases examined by hi1s Task
Force. It is not possible to know, therefore, which, if any, of the cases
reviewed by the ARD's Task Force were the subject of later review by Team !.
Similarly, since the ARD's Task Force report does not identify the cases exam-
fned, 1t 15 not possible ip know on which basis a particular case was found to
be incorrectly tolled. Among the 110 cases examined, the ARD's Task Force
found only 3 of 31 cases which were tolled "correctly” on account of denial of
access (and 3 cases for which no determination could be made). The Team 1
report 1n the tolling subject area in Region IV states that each of the nine
cases on toll on account of denial of access contained “letters from the recipi-
ent“ denying access to OCR based on legal grounds. As mentioned, five of those
cases are now 'n formal enforcement. We are unable to determine whether the
findings of the tw) reviews are consistent -- i.,e,, we not know whether any of
the nine cases 1n which Team ! found the tolls to be “docmented” corresponded
to any of the 28 1n which the %RD's Task Force found denia) of access tolls to
be 1ncorrect.

The ARD's Task Force examined 110 cases of the 163 on toll during the perform-
ance year. Of the 110 examined. 32 were Alabama school district cases,

Team 1 apparently examined none Of the Alahama cases, as none was on toll on
February 27, 1986.
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had been tolled as of the date that the Region learned that the witness would

be unavailable rather than as of the date the witness actual.y became unavailable.
As a result o* the Regional staff's misunderstanding of the tolling provision:

of the Adams order, the Region inappropriately imtfiated tolls fn some cases.

In Region Y11, of the e1ght cases reviewed, five were tolled for pending 1ity-
gation with the approval of the Acting Assistant Secretary, one for denial o
access, and two for witness unavailability. Although the cases were generally
tolled in accordance with the terms of the Adams order, one case was noted in
which 1t appears that tolling may have been Tnitiated incorrectly. Althouch

this case was tolled on the basis of witness unzvailability, investigative
activities continued during the period of the toll. The Adams order provides
that 2 case may be tolled for witness unavailability when OCR is unable to
complete an investigation or negotiation within the time frames for this reason.
The former AsSistant Secretary interpreted this requirement in a footnote to

his memorandum of March 7, 1984, to the Regional Directors, stating " . . . 2
case can be tolled for witness unavailadility if the remaining component of an
investigation is obtaining testimony of such a witness. A case cannot be

tolled because a witness 15 unavailable for questioaing on one aspect of the
fnvestigation or negotiation, 1f the investigation or negotiation can proceed

in other areas.” The ARD stated with respect to this case, that to meet the

Adams due date, the Region completed all of the investigative activities possible
during the period of the toll. This response indicates that Region VII has
misinterpreted the requirements of the Adams order with respect to the initiation
of tolling for witness unavailability.

Region YIII was not reviewed in this subject area.

In Region IX, on February 27 of 1984, 1985, and 1986, there were 34, 18, and

101 cases on toll, respectively -- an increase of 83 cases on tull between 1985
and 1986. By way of comparison, Region ¥, another Region with a comparably .
large case load, had nine tolled cases on that date in each of 1985 and 1986.

In PY 1985-86, Region IX tolled 222 cases, 110 cases more than the year before,
representing the highest number of cases tolled by any Region in the performance
year.

0f 53 cases reviewed in this area in Region IX, 52 were tolled due to witness
unavailability. Many files contained no documents explaining the reasons
t011ing was initiated. In a number of cases where the reaso: " for tolling
tould be ascertained, however, 1t appears that tolling was improperly imitiated,
Dne case was tolled for 8 months due to the unavailability of three unnamed
witnesses. These witnesses were not listed in the investigative plan, the file
contained no documentation of attempts to contact them, and the finvestigation
was complete¢ and the case closed despite their unavailability.” Another case
was tolled due to the ynavailability of the complainant when the complainant
fayled to return a teiephons rall from OCR regarding adverse findings. A
number of cases (e.g., Nos. 16, 20, 28, 29, and 32) were tolled because the
recipient delayed in responding to OCR's data request or in meeting with 0c?
for pre-LOF negotiations (Case No. 32). In one case (No. 29) a toll was
initiated because the recipient's attorney was unable to review promptly the
recipient's response to the data recuest So it could be mailed to OCR.
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The Region IX ARD commented with respect to only some of these cases He

agreed that some of the files dvd not contain any information regarding the
reasons for tolling and {ndicated that steps were being taken to ensur. that

311 files contain appropriate documentation. He also provided additipna” nf- .
mat10n about the case tolled due to the absence of three unidenttfied witnesses
and stated that in future cases, the identity of all witnesses would be set
forth in the investigativ~ plan. The RD did not comment with respect to the
appropriateness of the toiling of the majority of cases discussed above.

According to information contained in case files of 27 of the cases revi, -
Region [X continued to process these cases 21though they were tolled due to
witness unavail-bility. The Adams order provides that & case may be tol'ed for
witness unavarlabrlity when OCR is unable to complete an fnvestigation or negots-
atfon within the time frames. (Memorandum of March 7, 1984, at Appendix x11}
Since other investigative activities took place during the per10d that these
cases were tolled, 2 question is raised as to whether the tolls should have

been 1nitiated or continued.

The ARD commented that activities which occurred with respect to several of the
cases were minimal, although there were instances where cases were processed
during the tol1ing period. He stated that he believes 8 liberal interpretation
of what constitutes “case processing® should be applied” and does not believe
it is unreasonable that some administrative case processing vork, such as pre-
1imnary work on the investigative report or typing of summaries of interviews
previously conducted, should be compieted while the case is tolled. While the
ARD's position may be reasonable, the review disclosed that during the time
some of the cases were tolled in Regon IX, a substantral amount of processing,
including interviewing of witnesses. preparation of the investigative report,
and in one case, issuance of the LOF, was completed.

In Region X, 16 cases were re' fewed in this subject area. AIthough each case
had been tolled under ACIMS code “1* (witness unavailability}, one case had
been tolied due to pending 1itigation, with the prior spproval of the Assistant
Secretary. Thus, although the tolling of this case was appropriate, the wrong
tolling code was entered into ACIMS. The RD explained that his staff had
mistakenly belreved that the only available code for tolling was code “1,*

and this resulted in some reporting errors. In 12 of the cases, tolls were
fnmitiated when the Region experienced some delay in obtaining information from

recipients or in arranging interviews. Several tolls were inftiated during
pre-LOF negotiations because the recipient needed time to evaluate proposer
compliance plans, Regional staff apparently acted on the basis of their
understanding that it was permissible, under the Adams order, to toll a case

on account of witness unavzilatility if a delay was encountered Jin obtaining
documents from 3 recipient {or reciprent's representative). That understanding
1S incorrect.

*In Region IX, the {ivy? Rights Attorneys were not 1nvolved in tolling
decisrons,
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In his response. the Region X RD cited tne misunderstanding by his staff with
respect to the availability of tolling codes other than rhat pertaining to
witness unavailability. He stated that such faflures by recipients are more
properly associated wi.h the “denial of access” tolling category. The RD's
comment indicates a misinterpretation of the Adams order. The order permits
tolling for denial of access only when “an institution refuses to allow an
investigation to be conducted. or without good cause refuses to supply records
or other materials which are necessary. material and relevant and without which
the investigation cannot go forward . . .* Delay by the recipient in providing
informacion or in arranging interviews does not constitute a denial of access
as defined by the Acams crder. As a result of the Region's misinterpretation
of this provision. Region X cases were somatimes improperly tolled.

CONCLUSION

The reviews disclosed that Regions 111. 1V (as found by the ARD's Task Force),
VI, IX, and X routinely initiated tolls without an adequate basis in the tolling
provisions of the Adams order or OCR written guidance interpreting those provis-
fons. Cases were sytematically tolled when a recipient operating in good faith
simply could not meet OCR's time frames for providing informstion (e.g.. 10 -days)
or was otherwise delayed in providing information. In such circumstances. some
Regions (IX and XV incorrectly inwpked the “witness unavailability" tolling
provision. In the same circumstances. other Regions (111 and 1V) incorrectly
invoked the “demial of access” tolling provision. File documents and the
cumments of some of the ROs (e.g.. ARD 111 and RD X) svggest the likelihood

that much of the incorrect tolling was the direct result of misinterpretations

of the tolling provisions of the Adams order. An absence of monitoring the
imtiation of tolls on the part of some senior managers alsoc was apparent. The
result is that a large number of tolls examined in those Regions may be considered
as having been incorrectly initiated. .

2. Was there evidence that tolls had been continued or extended after the
original basis for the tol] had been eliminated”

In Region I11, the team found seven cases (No. SO, 52, 58. 64, 65. 76, and 80}
1n which the denial of access tolls continued but it was not apparent whether
the original basis existed, i.e.. since OCR had contact with the recipient
during the pendency of the toll. it was not clear whether the recipient was
denying OCR access to information. As for the student health insurance cases
(Nos. 58, 64, 65, 76, and 80), the ARD explained that recipients asked for clari-
fication of the data requests and in some cases. Sought guidance on how its
health insurance policy could be made to comply with Title IX. When data have
been demed. discussions and negotiations about the nature and fcope of data
requests should be considered permissible. The RD's explanation may be regarded
as satisfactory.

In Region IV, a toll was imtiated in Case No. 60 on account of denfal of access.
The recipient provided the information on March 26, 1986, but the toll continued
to May 12, 1986, without any apparent reason. The ARD stated that the file

does not reveal why this tol} was extended, nor has the Division Director

offered any explanation. The continuation of this toll was incorrect.
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In ESE Division Nos. 1 and 2, the Region IV ARD's Task Force found 13 instances
of tolling beyond the date witnesses became availabl . Moreover, the ARD's

Task Force stated that it w- “likely" that many of the Alabama Special Project
Cases, were tolled too 1ong ueyond the conclusion of winter vacation. (IV-ARD'g
Tash Force at 6}

In Regron V, four cases tolled on account of derial of access remain on tcll
(Nos. 25, 27, 28, and 30). Only one case (No. 28) has been submitted for
enforcement, ard the toll continues to be recorded 1n ACIMS.

The 1983 Adams order, at paragraph 19, provides that a case may be tolled 1f a
Feciprent refuses to provide arcess to information which 1s necessary "and
without which the fnvestigation cannot ¢_ forward within 6C days of ED's request
to do so, ED shall attempt to secure voluntary compliance within 120 days . . . ."
If noc surcessful, enforcement must te 1mit‘ited within 150 days. This tolling
provisior 1s not part of the 1977 Adams order.

While a case 1s tolled, the Adams time frames set forth in paragraph 15 (or
paragraph 19 of the 1977 order stop runn ng. However, the special “"denial ~¢
access” time frames found 1n paragraph :1(d) of the 1983 order appear to be.
triggered by a demal and begin running. It were these special dental of
access time frames whizh the Region apparently missed in all four cases.
ACIMS, however. apparently does not maintain an ac-ount of these time frames
applicable only 'n denial of access cases.

The Region V RO statad that, with the concurrerce of the Chief Cival Rights
attorney, he interpreted the Adams order and the IPM 3s requiring OCR to exhaust
all alternative sources of information and conclude that the 1ntormation sought
from the recipient 1s not available from any other source before fnitiating
enforcement. This interpretation of the Adams or' - would, n part, explan
why, in Region V, some tolls inftiated on &ccour den1al of access nave
re.roactive start dates. Such would necessary’  .cur since, under the Region's
interpretation, it would have to exhaust all a,.ernative sources of information
before being able to invoke the tolling provision (e.g,, 83 days in Case No. 28).
it appears, however, that the interpretation is being advanced to explain why
cases 1n which such tolls have been 1nityated have not been fo,warded to Headquarters
for the ymitiation of enforcement. In that regard, the RD's comments suggest
that he may believe that there are two standards contained within paragraph
19(d) of the Adams order' one Standard for tolling a case on account of dental
of access and a greater standard with an additional criterion (e.g., the information
denred s not reasonably avarlable fro- other sources) that must be met before
2 tolled cacc may be reterred for enforcement on account of demial of access.

td
Under paragraph 19(d) of the 1983 Adams order there are at least two requirements
that must be met 1n order to invtiate a toll on account of denial of access
(1) tre data request must be refused by the recipient, and {2) the refusal must
operate to make 1t fmpossible for OCR to go forward with the investigation. It
1s not entirely clear what 15 intended by including the requirement that the
nature of the refusal be such that OCR not be able to proceed with its 1nvestigation
"within 60 days of 1ts data request.” (emphasis added) It may be that the Court
1nte.ded that following a refusal, OCR use the 60 day perrod to find other ways
to continue the investigation and only 1f such was found to be mpo.sible was
OCR permitted to tol) the case. It's not clear whether the 60-day provision
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contemplates the possibility of retroactive start dates for such tolls -- back
to the date of the recipient’s refusal. Such retroactive tolling occurred in
Region V and elsewhere.

In any event, once a toll has been initiated, it appears that the on.y additional
“equirement that must be met to imtiate enforcement is standard -- the failure

to secure voluntary compliance through negotiations. The Region V RD's explanation

is thoughtful. Nevertheless, with the exception of the additional standard criterion,
it appears that the criteria for initiating enforcement on account of demial of
access are the same as those for imitiating the toll ftselr,

In Region VI, the review disclosed evidence that some of the tolls of cases wera
continued or extended after the original basis for the toll had been eliminated.
The review team noted that the files of 10 of the 14 cases reviewed identified
the dates that witnesses were 2xpected to become available, but the tolling did
not end unti later, sometimes a period of Several months. A number of these
files contained indications that these cases remainad on tulling status because
of legal questions about jurisdiction that arose in 1ight of Pickens shich
operated to delay completion of the investigation.

The RD did not dispute the comments of the review team. With respect to many

of the cases cited by the team. he stated that tolling had remadined in effect
well beyond the period of witness unavailability because of misconceptions by
staff as to when tolling should end. According to the RD, staff believed that
once a case had been tolled due to the unavailability of a witness, it should
remain tolled unt1] the on-cite began. As a result of this practice, cases on
toll at the time the Region recefved notice of the necessity to determine
Jurisdiction 1n 11ght of the Pickens decision remained on tolled status until
the determination had been made. This practice by Region VI resulted in tolls
continuing well beyond the period of time that they were justified. .

In Region VII, the review disclosed that tolling of one case for pending 1iti-
gation continued after the Region learned that the litigation which served as
the basis for the tolling had ended. The ARD agreed that the extension of
tolling in this case had been inappropriate. The ARD 2150 noted that the
tolling of another case for witness unavailability ended 1 day after the witness
had been interviewed rather than on the day the witness became available.

Region VIII was not reviewed in this area.

In Region IX, the review disclosed that in numerous cases, tolling had continued
after the original basis for the to'l had been elininated. For example, one
case was tolled on two occasions because a school official planfied to take a

1 month vacation. on each occasion, the case remained tolled for 8 months.
Another case #hich was tolled because the Superintendent would be unavailable
for a month remained tolled for 1 year. Numerous cases tolled due to winter
holiday or summer recess remained on tolled status well beyond the normal

period of Such rececses. Some cases tolled for summer recess. for example,
remained tolled for a period of more than 10 months.
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The ARD d1d not dispute the findings of the review with respect to these cases,
He stated that, based on his review of these cases, he had determined that r
most cases. the original toll had been correctly imposed but office procedures
did not provide for adequate monitoring of such cases tn ensure that the tolling
was ended when appropriate. Thus, based on the findings of the review and the
ARD's response, Reg10n IX continued toliing in  substantial number of cases
we'l beyond the per1od during which tolling was permitted under the terms of

the Adams order,

In Region X, the evidence obtained during the review did not indicate that tolls
were continued after the original basys for the toll had been elimnated, As

s discussed above, a number of cases were found 1n which tolls were 1n1tyated
for reasons that did not warrant tolling under the terms of the Adams order.
Although the Regi10n apparently misunderstood the reasons for which a tol)l could
be 1n1trated, 1t monitored the cases and ended the tol1ing as soon as the
condrtion Jeading to the tol! “:d4 ended. Thus, where a case was tolled because
the reciprent delayed .n providing 'nformation. the toll was ended as soon as
the Ynformztion was obtained,

CONCLUSTON

The reviews disclosed instances where tolls continued well beyond the time that
they should have regardless of whether the toll was or1ginally appropriately
mnitrated under the Adams order. This problem was acute in Regrons IV, VI, and
Ix.

GENERAL CONCLUSIONS

Some of the objectionable practices described above are the result of u~ nforme¢
careless, or thoughtless regional management. Some RDs stated that they were

not aware of LOF dating practices 1n their program divisions or claimed that

staff error accountad for a large number of discrepancies. Some stated *hat

they were unaware of the fac. that their staff had an 1ncorrect understanding

of the tolling provisions. Some RDs d1d not approve the 1nit1ation and continua*on
of tolls,

However, the foregoing 15 not uniformly the case, eve* within a Region. The

files provided an indication that conditions existed which could lead to incorrect
or strained interpretations of the tolling provisions as wel) as other objectionable
rase management practices. These conditions were created by different forces,
among them the absence of a uniform system for supervising and monitoring the
implementation of the tolling provisinns of the Adams order and the Suprame
Court's decision 1n Grove C1ty v. Bell. The Grove City decision created new

and addrtional investigative tasks which OCR was, thereafter, required to
accomplish within the time frames that had been estahlished under dfferent
conditions, It should be noted that the tolling provisions of the March 11.

1983 Adums order makes no provision for OCR to avoid time frame accountabrlity

for days lost when enchuntering a de'ay, even a lengthy delay. in obtaining
1nformation from a recipient who 1S Otherwise operating in good faith.

While steps smrould be taken to prevent backdating. the Incorrect applicatior 0f
the tolling provisions had a more profound negative effect on OCR achieving the
obJective of the Adams order -- case processing within defined time frames.
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RECOMMENDATIONS

OCR staff responsible for case processing activities should be provided
detailed written guidance regarding implementation of the Adams order.
particularly with respect to those provisions relating to fssuance of
letters of findings (LOFs) and tolling of time frames. A training program
should be developed for regional OCR staff based on this written guidance.

Procedures should he developed and 1ncorporated into the Investigative
Procedures Manual (IPM) which require- (1) timely regional staff requests
for tolls. (2) adequate and timely review of tolling requests by legal and
management staff, (3) use of a form that provides adequate file documentation
of the need for fnitiation or continuation of a toll. and (4) a “tickler”
system that prompts perjodic evaluation of the need for continuing a toll.

Procedures for documentation of the dates of actions related to compliance
with the Adams order should be developed and incorporated into the IPM.

The procedures should $nclude the maintenance of standardized 109s or other
records Showing the dates that acknowledgment letters and LOFs are approved
at various staff levels, as well as requirements for signing and dating
file copres of such documents to indicate clearance.

14
A study of the procedures followed by regional offices 1n processing
complaints and compliance reviews should be undertaken, and any actions
determined necessary to fncrease the efficiency of case processing should
ha 1p1trated. Case processing procedures set forth in the IPYM should be
simplified and streamlined where possible. In addition. reporting and
other administrative requirements presently imposed on the regions should
be reviewed t0 ascertain whether any of these requirements could be elimnated.
thus enahling regional staff, including Regional Directors, to devote a .
higher percentage of time to case manageaent activities.

A process should be established for the periodic audit of regional case
f1les and records to validate data entered into ACIMS regardirg dates
relevant to compliance with the Adams order and tc11ing of Adams time
frames. A staff person should b. tesignated by the Assistant Secretary to
organize, plan and coordinate the perfodic audits. To the extent possible.
regional staff should conduct the audits under a system of peer review.

The Analysis and Data Collection Service (ADCS) of OCR should review the
findings set forth in this report and ascertain the extent to which the
tables of data contained in the Semiannual Report to the Adams and Wea!
Plaintiffs (April 1, 1986 - September 30, 1986) must be revised based on
the 1nformation developed 1n the regional reviews. ADCS should submit a
report to the Assistant Secretary setting forth the steps which would be
necessary and any additional 1nformation it would need, to recalculate the
tanles of data contained 1n the Semiannyal Report.
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The results of the reviews, 1ncluding th- comnents of the (ARD's may se
evaluated 1n determining whether, under all the Circumstance:, any acti0n

1s appropriate with respect to employees who had responsibiliiy for the
incorrect practices outlined in th.- report. Full consultativn with

General Counsel and the Office of Personnel should be obtaine. and, to the
extent any action 1s deemed appropriate, standards developed and uniformiy
applied. Regardless of whether such action 1s considered arpropriate, some
current {A)RDs should be required to include, as part of tneir PMRS agreaments
for this year, special imitiatives designed 1o addrecs f.ndi1ngs which are

the subject of this report,
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Mr. Wriss. Does the Adams order in any way permit or justify
such backdating?

Mr. CuaMBERs. Not at all; what OCR has done is an attempt to
circumvent the court order.

Mr. Weiss. Is backdating an illegal violation of the order?

Mr. CHaMBERS. I would think it is in clear violation of the order.

Mr. Licu™™aN. There is no question it is a violation of the order.
The thing I would like to add, though, is that OCR has claimed in
the last few years a much higher rate of compliance with the time-
frames, but that claim, of course, is now entirely suspect if the
bases for that claim are assertions of compliance which were fraud-
ulent, that is, were based on backdated letters of findings, backdat-
ed letters of acknowledgment.

How can the court or the plaintiffs accept these recent claims of
compliance when the OCR and the inspector general themselves
have concluded that the basic data are false?

Mr. Weiss. The inspector general’s investigations, as some of you
indicated, found mcre than just backdating. It found that OCR staff
contacted complainants and persuaded them to ‘~itidraw com-
plaints solely because the investigation of the cases exceeded the
Adams deadlines.

Is there any )ustification for persuading the complainants to
withdraw allegations of illegal discrimination solely for the purpose
of meeting the timeframe requirements?

Mr. CHAMBERS. None whatsoever.

Ms. GReENBERGER. I might add on that point, Chairman Weiss,
that not only is there no justification for it, but the order also had
certain protections not only dealing with timeframes, but also deal-
ing with due process protections for complainants because there
had been evidence of past abuses.

Certainly in the WEAL case and the Adams case as well, OCR
was riding roughshod over complainants’ rights. Therefore, this
whole effort goes directly contrary not only to the spirit of the
order, but also the letter of the order.

Mr. Weiss. Under the court order, such cortacts with witnesses
would in fact be illegal, is that correct?

Ms. GREENBERGER. Well, certainly the effori to try to have them
withdraw their complaints rather than deal with the evidence of
discrimination goes directly contrary to the order.

Mr. Weiss. During the course of the Adams litigation, have Jhere
been any previous instances of backdating or of persuading com-
plainants to withdraw charges?

Mr. CHaMsEgs. Prior to the Adams litigation?

Mr. Weiss. Prior to these most recent instances.

Mr. CHamBEers. I don’t recall any evidence, but- -the only evi-
dence that I recall of that occurred within the past 2 years.

Mr. Weiss. That is backdating, but Ms. Greenberger, you cited
previous instances of atbenvxyts to persuade?

Ms. GReeNBERGZR. The WEAL case had a slightly d:fferent histo-
ry than the Adams litigation. Problems dealing with sex discrimi-
nation in accordance with the timeframes were the same. But some
problems were a little different. In our allegations originally when
the case was filed in 1974, part of the probfem had been some im-
proper efforts not only to drop complaints, but to convince com-
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plainants to settle for very meager remedies and that sort of thing,
and that was the basis for some of those protections in the order.

Since the order was in effect, we did not hear of any of those
problems to the degree that we began to hear of them in the last
few years when the Office for Civil Rights has been trying to get
out of the court order, beefing up its record before the court, to
make it appear that they are complying with the court order, and
that’s when we began to hear problems of these efforts to get com-
plainants to withdraw their complaints.

Mr. WEsss. In your opinion, what would happen if OCR require-
ments under the Adams order were lifted?

Mr. CHamBEgs. I think that we would have a very difficult prob-
lem of ennuring equal opportunities for minorities in higher educa-
tion.

Witk the lack of enforcement we have seen over the past few
years, we have begun to see erosion of opportunities for minorities,
and I think it would just become more egregious with the Adams
provisions being lifted.

I think that ~nforcement of the Adams order is absolutely essen-
tial to ensure some mode of opportunity for minorities in higher
education.

Mr. LicHTMAN. After that, I have just one additional point. That
is precisely the issue that was before Judge Pratt in 1982. The Gov-
ernment moved to remove the timeframes altogether, asserting
that they were overly rigid and inflexible and were actually inhib-
itine the effective performance of the agency.

The judge heard them out for 3 full days of testimony and con-
cluded that they were absolutely essential to keep enforcement
moving. We quoted at page 13 of my statement the judge’s lan-
guage that perhaps the particular timeframes aren’t the perfect
ones, the ones that are in the order, but some timeframes are nec-
essary. Without them, he, Judge Pratt, is convinced that the
agency would no longer enforce th> statute and, of course, when
you have enormous delays for schoolchildren, those schoolchildren
wait and you have a classic example of justice delayed becoming
justice denied.

Mr. WEeiss. Ms. Greenberger.

Ms. GreenBerGER. We also quoted Judge Pratt, on page 4, I
think a different quote. He said, “. . . the substance of compliance
will eventually go out the window” without court review.

Mr. Weiss. Now the Adams litigation resulted from OCR’s un-
willingness to enforce title VI compliance in six State systems of
higher education, is that correct?

Mr. LicatmaN. Originally there were more, but for various rea-
sons, the numbers have shifted. For example, two of the States,
Louisiana, Mississippi, became the subject of judicial proceedings
by the Department of Justice, so the number for various reasors
became six.

There are others that are involved at different stages, but the
particular order that we have been referring to in March 1983 spe-
cifically talks about winding up the desegregation effort in 1985,
1986 in the case of six States.
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Mr. Wxziss. The 1973 Adams order directed OCR to obtain plans
from States that had operated illegal systems of pubiic highc: edu-
cation, is that correct?

Mr. LicHTMAN. Yes.

Mr. Wriss. The order was upheld by the Federal Court of Ap-

peals.

Did the Court of Appeals stress that the States eliminate the
remnants of illegally segregated systems?

Mr. CHAMBERS. Yes.

Mr. Wrmss. According to the Court of Appeals’ decision, would
good-faith efforts alone eliminate those vestiges or be sufficient to
meet compliance with title VI?

Mr. Caameegs. I think not. I think that as Mr. Lichtman pointed
out in his testimony, the court is looking for results, and simply
going off on good-faith compliance with lingering vestiges of segre-
gation as we see in many of these States would be a tragedy after
all these years of litigation, but I think the answer is that good-
faith compliance should not be the standard for determining
whether there has been compliance with title VI.

Mr. Weiss. The Adams court order formulated criteria that the
States would have to meet in order to effect compliance with title
VI, is that correct?

Mr. CHaMBERS. That’s correct.

Mr. LicitMaN. Yes. The problem was that the agency had not
defined what was required. The agency then, after being ordered to
do so, issued criteria in 1977 to define what was required, and the
judge said secure plans that conform to those criteria. That was
done, and the plans that we are now talking about, the goals and
commitments in those plans, are pursuant to those criteria direcced
by the court.

Mr. Wess. Those criteria were later approved by the Adams
court and used as the basis for subsequent plans ordered by the
court in higher education desegregation cases involving States
other than the original six States, is that correct?

hﬁr. LicHTMAN. Criteria were applied by HEW to other States as
well.

Mr. Weiss. Then the court approved of the numerical goals con-
tained in the criteria, is that correct?

Mr. LicHTMAN. Well, it is important to distinguish the court’s
role here. The court has made the judgment that it was essential
that there be standards for the States.

HEW then in response to the court order OCR issued those
standards. The court went further and said once you have issued
those standards which are embodied in the criteria, secure plans
that conform to those standards, and that’s the way the issue de-
veloped historically.

Mr. CuamBeas. I would also add to that, thcugh, the decision of
the sixth circuit in Dye v. Tennessee where the court clearly ap-
;‘)’rloved of goals and timetables for achieving the objectives of title

Mr. Weiss. The desegregation plans for the State systems of
hi%her education contain numerical goals. How are those goals de-
veloped?

Mr. CuaMBERS. In consultation with the States and HEW.
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Mr. Weiss. Can you give us the background on the creation of
blue ribbon commissions which were set up for that purpose?

Mr. LicHTMAN. The way it began was that in 1973, the Court of
Appeals had directed that there be dismantlement of the systems.

In 1974, the States submitted plans which admittadly according
to OCR did not accomplish any actual desegregation. The ‘court
made the judgment in 1977 that part of the problem was that the
agency had never defined standards for statewide desegregation
and directed that there be standards.

The standards were then promulgated by the Office for Civil
Rights after a very elaborate process of consultation, discussion, ne-
gotiation, among all interested [ ‘ties, including all of the affected
States, and after that entire process was complete, the OCR utiliz-
ing its expertise, issued these criteria in 1977, and it was those cri-
teria which then became the standards for these plans which we
are talking about today.

Mr. Weiss. But specific numerical codes were in fact set by the
States themselves by criteria they submitted to OCR, is that cor-
rect?

Mr. LicutMaAN. That’s correct, although the criteria commenced
the process by indicating that in order to dismantle, it was essen-
tial that the vestiges be removed and that a good measurement of
ascertaining that is the extent to which these States meet certain
goals in very defined areas, and then the States themselves solemn-
ly committed themselves in these plans to meet these goals which
are set forth in the criteria, so it is correct to say that the States
themselves have agreed to meet these commitments.

Mr. Weiss. Have there been any changes in Federal law since
the 1983 decision that would allow the vestiges of de jure, segregat-
ed-State higher education systems to be considered eliminated
without meeting the goals contained in the desegregation plana?

Mr. CHaMBERS. No. That is referred to in my written testimony.
The law has not changed it at all. The law today is basically what
it was in 1978.

Mr. Wess. Desegregation plans for the original six States in-
volved in the Adams litigation, and four other States, expired
during the 1985-1986 school year.

Is OCR required to evaluate the 10 States and issue findings re-
garding their compliance with citle VI?

Mr. CHAMBERS. Yes.

Mr. Weiss. Have you been monitoring State progress in meeting
the goals of the desegregation plans?

Mr. CuamBers. We have. We have not comnleted that. OCR has
failed in several instances to provide us the data to complete our
analysis.

For the data that we have received, we have begun doing some
analysis of that, and we just have not completed all of that at this
stage.

Mr. Weiss. Last month, OCR issued factual summaries to the 10
States. It appea. . that, based on those factual summaries, OCR in-
tends to elicit comments from the States, and then issue findings
on title VI compliance. From a legal perspective, are those factual
summaries sufficient to base findings on?
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Mr. CuaMBERS. I think Mr. Lichtman referred to that earlier on.
I would add this, however—the answer to your question is no.

The problem is I don’t think OCR has really made appropriate
findings, that OCR has looked at al! of the data submitted and
done a proper analysis of the data submitted, that OCR has not ap-
plied the appropriate standards for determining whether those
facts that it summarizes show compliance with the guidelines and
the plans that the States have submitted.

I think that stepping back and applying those standards and
lovking at the factual developments in these States under consider-
ation, that one would find that the States are not in compliance
and have not carried out the promises they made, and that OCR
should proceed with a review of those facts and develop conclusions
and should carry out its responsibility under title VI by instituting
compliance.

Mr. LiIcHTMAN. Let me add to that we have only had the factual
summaries for a very short time. Between the receipt of those sum-
maries and this hearing this morning, we have looked very careful-
ly at one State as an example, the State of Georgia. We have sum-
marized our conclusions in my prepared statement.

In tha one instance, and in the others in general, the factual
summaries on the basis of our preliminary review are very inad-
equate to test the compliance of these States because by and large,
they ignore the whole question of goals and the extent to which the
goals have been met and the extent to which actual desegregation
has occurred

By and large, these factual summaries focus on particular efforts,
particular measures by the State, ofien ignoring those measures in
which there have been problems.

If one compares. as we did in the case of Georgia, the evaluations
by OCR a year or two ago with these new factual summaries, you
see that they focus on those in which the State L.as made some
progress and ignored those in which the State was having prob-
lems. That’s just focusing on measures and efforts. By and large,
they also disregard the results. They disregard whether or not the
goals are being met or to the extent they mention goals, they sub-
ordinate that to a tiny little part of the factual summary.

We will do a very elaborate analysis for all six States within the
60-day comment period that the OCR has set up. We have already
completed that for Georgia. We will do it for the other five, and we
will be more than happy to submit our conclusions to the commit-
tee when we have completed the analyses for all six States.

Mr. Weiss. I appreciate that. Would you say that the factual
sumn..ries which OCR has now sent the States are equivalent or
serve the same purpose as the required evaluation?

Mr. LicitmaN. They don’t have the bottom line. They are noth-
ing but a series of comments on how the States have done on par-
ticular mcasures. They often ignore whether or not the goals were
met. They often ignore whether or not there is desegregation and,
most important, they say nothing about whether or not OCR be-
lieves the States to be in compliance or not in compliance. By
themselves, they don’t tell you very much.

Mr. Weiss. Thank you very much. Mr. Lightfoot.
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Mr. LiGHTFOOT. Thank you, Mr. Chairman. I thank the three of
you for being here this morning.

The first question I would like to direct to both Ms. Greenberger
and Mr. Lichtman.

Ms. Greenberger, in your testim:ny a moment ago you called our
attention to page 6, and I think it goes on for about three or four
pages about the inspector general’s findings, and Mr. Lichtman, at
page 11 in your prepared testimony you also referred to informa-
tion in the IG report.

Would you share with us where you obtained that information,
how you obtained it?

Mr. LicHTMAN. I received it from friends in the media.

Mr. LicHTPOOT. Friends in the media. Ms. Greenberger.

Ms. GREENBERGER. I received it from Mr. Lichtman.

Mr. LicHTFOOT. The reason I asked is that when I requested a
copy of the report from the IG’s office, a letter from the IG stated
that “the investigation has not been concluded administratively,
and I respectfully request your cooperation in maintaining its con-
fidentiality.”

I guess we are talking about fairness and equity and equal oppor-
tunity here, and it troubles me that we are using information in a
report that supposedly was confidential.

How much of your findings do you base upon things you find
from the media?

Mr. LicHTMAN. Fardon me?

Mr. Licutroor. How much of your opinion is based then upon in-
formation gained from people in the media?

Mr. LicutmaN. It is only a tiny part, Mr. Lightfoot. Most of the
conclusions were made by CCR in the report to the court, public
documents filed with the court last fall and this March, and in a
letter sent to each of us, accompanying reports. The inspector gen-
eral’s report only relates to one region, region I. OCR went on and
investigated the matter across the country, and OCR itself found in
reports made public to the court that in the majority of the regions
across the country, the same thing is occurring, so that our conclu-
sions are only based t~ a tiny extent on the inspector general’s
report.

Ms. GREENBERGER. I might add with respect to my testimony that
much of it deals with the Office for Civil Rights’ report which was
provided to us as counsel for the WEAL title IX plaintiffs, as Mr.
Lichtman just stated. All of their findings with respect to the
Office for Civil Rights are consistent with the inspector general’s
report as we were provided it. If you look at my final conclusions,
it is my view that the backdating is really a symptom of a far
larger problem, and what I really hope that this subcommittee will
look at is what I view as the underlying problem with respect to
enforcement in general. Certainly, we had been told by some of our

own clients, as well ac others personally as early as last year, about
problems with respect to complainants who had been urged to drop
their complaints and brought this to the attention of the subcom-
mittee last year. So that I also must say the inspector generai’s
report which dealt only with backdating and this problem and only
in region I is really not even the tip of the iceberg.
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Mr. LigHTFOOT. I really don’t have any disagreement with you on
the impropriety of the backdating. I don’t think there is anyone up
here that doesn’t condemn that type of thing, but it just troubles
me a little that you are trying to make a good strong case here for
the situation, and we are using information that you obtained
through the media. If anything—I am not an attorney. From the
layman’s opinion, I think it weakens your case, and you are using
information that supposedly is confidential and hasn’t been re-
leased as yet.

In your statement, Ms. Grecnberger, you also say the Depart-
ment of Education sought to destroy title IX by urging the Su-
Exieme Court to rule in favor of the narrow interpretation of title

Ms. GREENBERGER. Yes, that’s right.

Mr. Licatroor. What is your opinion of the Department’s pro-
posed legislation to extend title IX coverage to the entire institu-
tion as it applied before the——

Ms. GReENBERGER. I think the administratian’s proposal is very
troubling. In fact, there were hearings on that proposal last year
that were held in the House, very extensive hearings, and the As-
sistant Secretary for the Office for Civil Rigkts then was Mr. Sin-
gleto=. He came and testified as to the way that he interpreted this
piece of legislation. He ¢ 2scribed what he thought would be covered
if this legislation were enacted into law, and he gave some exam-
ples of what would be excluded from coverage. Some of those exam-
ples were recruiting efforts for intercollegiate athletics and fund
raising efforts for intercollegiate athletics. He viewed those activi-
ties as noneducational programs and therefore not covered under
that administration supported piece of legislation.

My written comments with respect to the importance of the
WEAL order timeframes demonstrate that there has been a history
that enforcement with respcct to collegiate athletics has been one
of the very serious problems in title IX. It has often been put on
the back burner, and the timeframes have had a critical impact in
having policies issued and having those complaints and compliance
reviews that dealt with intercollegiate athletics finally handled. I
think as a result we have enormous pride in our country now with
respect to women athletzs. We have seen what they have done in
the Olympics and elsewhere, and for the Assistant Secretary of the
Office for Civil Rights, and the Department of Education to come
before the House committee and support legislation which in his
view would not deal with recruiting efforts and fund raising efforts
for intercollegiate athletics I find terribly troubling. Moreover,
that’s only one of the examples of what he said would not be cov-
ered under that bill.

Mr. LiguTFoor. I guess I am confused in that if I am interpreting
correctly what you said, and correct me if I am wrong, that your
feeling is that the Department cf Education was in essence trying
to destroy title IX through that very narrow interpretation?

Ms. GREENBERGER. Yes. I will give you a little bit of history if
you like. What happened was that Grove City College refused to
promise to comply with title IX and wanted to receive Federal stu-
dent aid money nonetheless. It began a lawsuit during the previous
adniinistration to establish that it had no title IX obligations at all.
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The District Court and the Third Circuit Court of .\ppeals held
that the college was covered by title IX and that all of its oper-
ations had to comply with title IX. The college filed petition for
certiorari with the Supreme Court, and this administration
swiiched the long-standing position that the Government had held
in court cases in the past as well as in that case in the district
court and in the Court of Appeals, and argued before the Supreme
Court for the first time that while the college was covered, only the
financial aid department was covered, not the rest of the college.

As a result, in that litigation—

Mr. Licurroor. Could I interrupt you just a moment? That is the
point I am trying to make, that on {{ the financial office was cov-
ered or the rest of them were not, OK. What they are proposing to
do is to expand title IX to the entire institution, cover everything,
80 in fact isn’t that proposal ‘rying to <xpand title IX rather than
confine it?

Ms. GREENBERGER. | understand fyour question full well because
there is a lot of rhetoric abcut the fact that in this legislation they
are trying to restore the coverage that they asked the Supreme
Court to narrow but when you come to the fine print and the foot-
notes and the Assistant Secretary Singleton testimony as to what
he thinks is meant and how he would interpret the legislation if it
were passed, it wouldn’t cover all the operations of the Grove City
College or other educational institutions. He gave a list of exam-
ples of excluded activities, and one of the examples I remember
quite well because of my work in title IX was intercollegiat~ athlet-
ics, which has been a key aspect of coverage with respect to title IX
over the years. Therefore, it doesn’t cover all the activities of a col-
lege or an educational insti‘ution, and that is one of its very seri-
ous problems.
haMr. LicHTFOOT. Mr. Singleton is no longer there, and we do

ve——

Ms. GREENBERGER. It is the same legislation nonetheless. It
hasn’t been changed.

Mr. LiGHTFOOT. Let me switch back to Mr. Lichtman for just a
moment.

If the enforcement proceedings are initiated and as a result the
Federal funds are cut from those higher education institutions who
are found to be out of compliance, is that really going to make sure
that‘) black youth have equal opportunities to further their educa-
tion?

Mr. LicHTMAN. That, of course, is the issue that has been before
this Congress ever since the passage of title VI in 1964. The argu-
ment is always made that if you cut off the funds, you hurt the
victims of discrimination more than anyone else.

The whole theory of title VI has been that the credible threat of
cutoff will make the difference, that it won’t actually be necessary
to cut off the funds or if the funds are ever cut off, the discrimina-
tion will cease very quickly, and the funds will start again, and
that indeed has been the history.

In the elementary and secondary school districts in the sixties
and to some extent in the very early seventies, there were a few, a
lot of cutoffs in the sixties, just a handful in the early seventies. In
every case where there were cutoffs, they—not every case, all but
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one or two, the funds were restored almost immediately in most
cases because the discrimination ceased.

In most cases, it never becomes necerzary. The administrative
process that leads to the funds cutoff is a very long, elaborate proc-
ess. The States have ve?r ample opportunity to come into compli-
ance in the process, and in most cases where the administrative
fund cutoff mechanism was commenced, the discrimination ceased
long before you ever got to the cutoff of funds. In other words, the
statute, the theory of .he statute does work, and the problem is
that OCR no longer has any credibility. The States know full well
they have no intention to ever even commence these proceedings,
let alone cut off the funds, and that is why the States aren’t re-
sponding, the statute isn’t working, because OCR is today a paper
tiger, but no one wants these funds ultimately to be cut off.

I think history tells us that a credible threat of cutoff yizlds a
cessation of the discrimination.

Mr. Ligatroor. Do you think there is any possibility that goals
in the State plans were not all that realistic?

Mr. LichtMAN. Well, some of the goals—first of all, the goals
brought out earlier have been agreed to and set by the States
themselves.

Secondly, some of the goals have been met. We have, for exam-
ple, in the Georgia example which is in my testimony, we have in
the graduate and professional area, some of the goals were met.

I think the verdict is not in yet on what happens with respect to
goals when the States truly in good faith implement their meas-
ures and effectively permit their measures. In those instances
where they have done 80, in some of those instances where they
have done so, they have met those goals, so that I am not at this
point prerared to say that the goals ai e unrealistic.

Mr. L' Wy 00T. As far as meeting the quotas are concerned, look-
ing through your testimony, we are very properly concerned with
the number of black students going into white schools—what is
being done on the other side of the coin, white students being ad-
mitted to traditionally black institutions?

Mr. CuamBERs. I think that we will find that in the traditionally
black institutions, white students are moving into the traditionally
black institutions in better numbers than what we see in reverse.

One can look at Tennessee. One can look at Georgia. One can
look at a number of the Southern States and see this trend.

This is on. of the reasons that I raised at the close of my testimo-
ny the need for focusing on what is happening at the traditionally
white institutions and not place the entire burden on the black in-
stitutions for compliance with title V1.

I would like to go back to the question you posed with Mr. Licht-
man just a moment ago and say that I served on a board of gover-
nors of the State and recall the period that we went through devel-
oping the goals and timetables. I also followed—that was in North
Carolina—the settlement of that case with the Department of Edu-
cation.

I thought that the goals were really more than realistic, and
they could have been achieved, and as the State settled its plan
with the Department of Education, I was really di -urbed that the
goals were s0 low, and I think that rather thar rot be in a position
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of saying that those are unrealistic, I would say those are very re-
alistic, and that if we are going to ensure opportunities for minori-
ties in higher education, we are going to have to do much more
than what we are doing today to bring minority students into the
higher education system, and that those that have been set and are
involved in the States now at issue are those that we should see
achieved, and I think they can be achieved.

Mr. INHOFE. Mr. Chairman, if you would allow me to do so, I am
operating under a little bit of a handicap in that we are going into
session and I have a commitment at the very beginning of our ses-
sion on the floor of the House.

However, I wiil be back, and I assume that you are going to be
around for awhile, but Mr. Lichtman, will you help me find some-
thing in your written testimony? You used the word “liar” or
someone lied in OCR. Can you give me the page number so I can
get the exact reference to that?

Mr. LicutMmaN. I was referring to the backdating. I don’t know
the—did you say in the prepared statement?

Mr. INHOFE. No. You did in your statement, and I assumed that
you were reading your statement, from the prepared statement
that had been submitted to the committee.

Mr. LicutMaN. I was paraphrasing my statement, but I am sure
my reierence was to the false submission of inforr -tion with re-
spect to when letters of findings were issued, whe.. letters of ac-
knowledgment were issued, in other words, the backdating issue we
have been talking about.

Mr. INHOFE. Well, that wasn’t the word you used, and I wanted
to find to whom you were referring as to who was lying so that if I
get back in time and they are testifying, I would like to pursue
that point if you could clarify that for me.

Mr. LicETMAN. My reference was to those persons who are wich
OCR who admittedly h..e pack. 4. That is, they have represent-
ed ir these reports to th. plaint” ard ultimately or indirectly to
the court that certain complianc teps were taken on certain days
when in fact that dia not occur.

OCR has itself found, the inspector general has found that this
has happened in the majority of regions, so my reference was to
those officials who engaged in this misreporting, misrepresentation,
lying if you will, about when they took certain compliance steps.

Mr. INHOFE. Are those individuals to whom you are referring
here today? Will they be t- tifying, or do you know?

Mr. Licit™AN. I don’t know. OCR itself has found, the inspector
general itself has found that this happened at thz regional level,
and looking at the list of witnesses, I don’t see any. I don’t know
that there are any OCR regional officials.

Mr. Weiss. If I may, for the record, we have not invited any of
the witnesses themselves who may be charged with violations of
the criminal statute.

Mr. INHOFE. Let me pursue something else. One of the States
listed, of course, is Oklahoma, and following up on Mr. Lightfoot’s
last question wherein he was talking about predominantly blar
higher education institutions and the success that they have had in
integrating those by encouraging white students, ar 1 I think Mr.
Chambers stated that there has been success in that area. In the
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State of Oklahoma, Langston University is a predominantly black
institution. Have they achieved any success, Mr. Chambers, or are
you familiar with that particular institution, in recruiting white
students?

Mr. CHamBERs. Not in any detail; Mr. Lightfoot’s question was in
comparison with white institutions with black institutions.

Mr. INHOFE. A relative question.

Mr. CuaMmsers. Right. I think that the general information dem-
onstrates that my answer was correct, that I would assume that is
true of Langstor: as well.

What I have seen of the black institutions, we have white stu-
dents, white faculty members in numbers, and many of the black
institutions, I think justifiably so, are concerned that that trend is
not being replicated at traditionally white institutions.

Mr. INHOFE. I think that 1n the testimony that I submitted in
ariting from the Oklahoma Secreiary of Education, Dr. Smith Holt
acknowledges that we have not been successful in the case of one
institution of higher education in Oklahoma—Langston Jniversi-
ty—in attracting white students. We have tried a number of other
efforts, including to include the campuses in both Tulsa and Okla-
homa City, and have not, without including them, I would say we
have not been successful.

Would you suggest a remedy if you were to come to the conclu-
sion that yes, we have done a good job in Oklahoma at the other
institutions, but not at that institutic.a. If you came to the conclu-
sion that the quality of education was inferior at Langston Univer-
sity and that we have indeed been unsuccessful in our integration
efforts at Langston and that we are unable to keep an enrollment
adequate to keep the institution open on a feasible basis, perhaps a
better solution might be to close the institution and then redistrib-
ute students there to other institutions and therefore enharce the
ratios at those other institutions?

Mr. CHamBERS. I can’t help—as « general proposition, my answer
would be no. I think that what you pose is the same idea that was
followed by many States in the desegregated elementary and sec-
ondary schools.

The HEW, or Department of Education now, guidelines talk
about the need for enhancing the traditionally black institutions.
The court and the Department of Education appreciated that effort
to eliminate the vestiges of the past wcre generally placed on black
students, black institutions, and that black institut.ons could make
a contribution in the higher education effort.

The problem was the States, and that included Oklahoma, were
not supporting those ‘nstitutions and had not supported those insti-
tutions as they sit, and the guidelines required that States develop
programs to enhance the traditional black institutions, the States
eliminate duplications of programs, and where we have seen some
efforts for that, we have seen white students moving into the tradi-
tionally black institutions, and I think that that is what should be
required rather than now raising a red herring that those schools
should be c.osed.

Mr. INHOFE. Let me just go back with a followup question.

Ir the State of Oklahoma, at Langston University, a number of
years ago, 15 years ago, at that time I was serving in the State leg-
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islature. It became quite an issue and it was not—and I would chal-
lenge you on your statement that it may be true in other areas in
Oklahoma. It was not, as far as the effort and the amount of
money that was put into the university, the amount of intention in
order to help it to reach its enrollment minimums, to increase, en-
hance the quality of education and to achieve integration within
the institution, the efforts failed, but the efforts were there in
actual dollars. I would suggest that if you go back and research
that, you will find that this perhaps is an excepticn to what you
consider to be the normal rule.

At that time, one of the solutions was to close it down, and it was
among otrer organizations and the NAACP that were making most
of the objections to the closing of that institution. I would say that
the rest of the State institutions have been very diligent in their
efforts to integrate, and I think we have achieved some goals that
other S*ates have not.

Mr. CHaMBERs. Mr. Inhofe, I think that if one steps back even in
Oklahoma and looks at the support provided the traditionally black
institutions, one would appreciate the providing an equal dollar per
student for those schools as may be provided for the traditionally
white institutions is not going to solve the problem. What you sug-

est abcut Oklahoma is to me what has occurred in several other

tates, and I refer to North Carolina because in my personal expe-
rience in North Carolina, in order to bridge the gap for what we
created years ago, we had to put much more than a dollar, equal
dollar per student in those institutions. We also had to look at the
programs.

I am not certain you are suggesting that with the efforts to en-
hance Langston, you eliminate the duplications of programs with
the University of Oklahoma, Oklahoma State, or that was a n.ajor
area of concern. I am not sure you are suggesting that you brought
your library books up to the University of Oklahoma. I am not sure
you are suggesting that you created the perception of students in
Oklahcma, the idea that Langston offered a comparable program
that was offered at the University of Oklahoma, and until we get
to the point of enhancing those institutions to the point hat they
are truly comparable and able to offer a comparable program, 1
don’t think we have solved the problem that I was trying to refer
to.

Mr. INHOFE. One last question, Mr. Chairman, and I am going to
try to get back to hear the rest of the witnesses. Mr. Chambers, if
an institution does all these things you suggest, and does them to
the satisfaction of the most critical individual, and it fails, would
you say the last recourse is to shut down the institution in favor of
the other institutions so that those individuals who you say are get-
ting an inferior education would then get a comparable education?

Mr. Cramsegs. I don’t think that we really, we get to that point,
Mr. Inhofe, with all respect.

What I have seen of institutions that have been enhanced, we
have white students beginning to accept enrollment in those insti-
tutions. We have white faculty members beginning to accept em-
ployment, and -  have a changing image of those institutions in
the State, and 1 n't see that effort failing if it is carried out fairly
with the proposa..
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I think that you don’t put it in the perspective of well, if all this
fails, do we then close Langston? I think we say if we are trying to
develop an educational system for all children in the State of Okla-
homa and we find it appropriate, race not being considered, to
modify programs in particular institutions, then we modify those
programs, and that might be at the University of Oklahoma, or it
might be in Langston, but I think that it is not the proper way of
approaching the thing of saying well, if we do A, B, C, or D and
that doesn’t work, should we then close Langston?

I think say we do A, B, C, and D and we don’t have the type of
program or enrollment at any institution in the State, then we
look at the next best thing.

Mr. INHOFE. Mr. Chambers, but if we do A, B, C, and D, as we did
back some 15 years ago, and it doesn’t work, and if—I am not
saying ihere is, but if the quality of education continued to be infe-
rior during this period of time until finally some day what you
want to happen is going to happen, aren’t those students getting an
inferior education?

I am really -oncerned about that, and this is a very genuine con-
cern that was expressed by blacks and whites in the Oklahoma
State Legislature during the time that there was some consider-
ation of closing the institution—yes, a few years from now, 5 years,
10 years from now, the problem will be resolved. What about those
students in the meantime? And this is a concern J wanted to share
with you because it is one that was expressed universally at that
time at least within the Sta‘e, and there probably were other
States also where that was happening, but it wasn’t just a matter
of dollar for dollar. It was making a concerted effort, more than
was made in other institutions.

Mr. CHamseiRrs. Providing a quality education for all children in
a particular State is an objective I think of all of us. I really am
not in a position to say what was done in Oklahoma with respect to
Langston or other institutions. I don’t really know those details,
but I think that the State itself has an obligation, however, of en-
hancing the programs at institutions it presently helieves are not
offering the kinds of programs that ought to be offered to ensure
that those programs are enhanced to make them competitive, and 1
don’t think that just closing the school is the answer.

I don’t know where the black students are going to go in Oklaho-
ma. I don’t know that they are going to get into the University of
Oklahoma and I don’t know that they are going to get into the
other institutions of the State. I don’t know where the black facul-
ty members are going. I don’t know where the black administrators
are going. We haven’t solved that problem, and I don’t think we
solved it in Oklahoma.

] think that we ought to look at a progress that is going to
ensure fair and equal employment for black faculty members and
administration, fair and equal opportunities for enrollment upon
graduation from colleges and universities, and until we get to that
point, I think that we start looking at ways to enhance all of the
programes 0 eusure that objective.

Mr. Inunore. Thank vou, Mr. Chambers 1 do think we are
making progress. Our statistics, if you look at the enrollment sta-
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tistics, are impressive, and at least show a great effort has been
made in my State.

Mr. LicutmaN. If I could just add one point—your concern about
today’s students in Oklahoma is precisely Judge Pratt’s concern in
the Adams case.

His belief that there has to be timely enforcement is precisely
premised on the concern for today’s students. If OCR is permitted
to delay and delay, we get enforcement so far down the road that it
does not help tocfay’s students. You really put your finger on the
basis for the timeframes and the basis for the need for timely
action in higher education as well.

Mr. WEsss. Thank you very much, Mr. Inhofe. We are also joined
by one of our distinguished members of the subcommittee, Mr.

onnyu.

Mr. Konnyu, any questions or comments?

Mr. Konnyu. Thank you, Mr. Chairman. Mr. Chambers, I ‘would
like to continue in the general direction that Mr. Inhofe is heading,
but shift the ground from Oklahoma to Washington, DC, and
Howard University.

According to the fall 1984 college enrollment survey, Howard
University had an undergraduate enrollment of 6,812 black stu-
dents, 32 white students, and 32 Hispanic students.

I compare that number to Lincoln University in Jefferson City,
MO, a town where I lived for 2 years when I was 12 and 13, the
first 2 years I spent in America. Since that date when I lived there,
about 15 percent of the students at Lincoln University, a tradition-
ally black university, have become white students.

At Howard University there seems to be no progress. Do you feel
that, that this 99.9 percent purity is a violation of title VI, first,
and second, what steps could or should be done by Howard Univer-
sity to improve its efforts in this area?

Mr. CaamBers. Well, first of all, I don’t think those statistics
demonstrate that Howard is not complying with title VI. Howard, I
know historically, has been open to alyl students, and Howard has
made some efforts to bring nonminority students to the campus.

Howard has, I think, an excellent record in terms of the employ-
ment of personnel and what we have then as you have described is
a substantially higher percentage of minority students that are
nonminority students at Howard in those particular figu. -es.

If one looks at some of the professional schools at Howard, I
don’t think your example will hold up. I think if one looks at the
law school, one looks ¢ the dental school or the medical school,
one begins to see a different picture.

Mr. KonNYU. You are shifting from my question which related to
undergraduates to the graduate students.

Mr. CHAMBERS. 'The overall university, and I think that is what
we looked at, and then we compared what is happening citywide
here or within the District in terms of minority opportunities and
undergraduate enrollment, and I think that looking at the broad
issu>. we get perspective of what is occurring and what might occur
that would improve opportunities for all students within the Dis-
trict.

Mr. KonNYu. Now that issue of a half of, one-half of 1 percent of
the enrollment being white at Howard University as it relates to

e,
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undergraduates, your answer doesn’t make sense in terms of the
issue that is reversed in other States with other institutions. It
doesn’t seem to be consistent.

Is Howard University to be treated intellectually different in
terms of arguments than let’s say Lincoln University or some other
institution where real progress has been made?

Mr. CuamBERs. Mr. Kcuiyuy, I think if one looks at each institu-
tion within the context of its history—now if I look at the Universi-
ty of Georgia or the University of Florida, I know that those insti-
tutions were originally established for white students, and then I
asked whether those schools have made somz efforts to bring mi-
nority students on to those campuses and begin to measure there,
and I begin to measure based on the statistical data that the enroll-
ment reflects——

Mr. KonnNYu. You know what I am trying to point out, Mr.
Chambers. Lincoln University made 30 times better progress than
Howard University, and it seems to me that the prima facie case, if
you can base it on numbers, and that’s I know dangerous from
time to time, is that Howard University with respect to undergrad-
uate enrollment is simply making no efforts whatsoever.

Mr. CuaMBERS. I would disagree, knowing the degree of Howard,
and I also know a little bit about Lincoln University and why we
have the representation there, and I know a little bit about what is
happening at the University of Missouri and the minority opportu-
nities at the University of Missouri, and one can appreciate the
concern in Missouri, particularly at Li~coln, about the efforts of
the State to improve opportunities for mirorities in enrollment and
in employment.

The Langston situation thzare, I think, raises a real question
about whether the State is go'ng to ensure that minorities——

Mr. KoNNYU. P'm sorry. Wkich situation?

Mr. CHaMBERS. At the un versity in Missouri—Lincoin. I said
Langston. I meant Lincoln, where the State is really committed to
ensur.ng minorities have an o,5portunity in education and the total
educational system.

Now in Howard, aga‘n I notic» that Howard had made efforts to
recruit minority students, nonmi:.ority students, and I know that it
has had some success with them, and I know that in many of the
schoois we have I think substantial nonminority enrollment, and so
I don’t condemn Howard at all.

Mr. Konnyu. Half of 1 percent is substantial?

Mr. CHaMBERS. You are talking about undergraduate. I don’t
really isolate a program. If one goes to Harvard and asks if Har-
vard is making an effort to bring minority students into the
schools, and isolate a program, one can raise a serious question.

Mr. Weiss We are going to break at this point. The 10-minute
warning has sounded, as there is a vote on the floor. The subcom-
mittee will remain in recess for about 10 to 15 minutes after which
time we will resume our questioning.

Mr. Konnyu. Thank you, Mr. Chairman. I am finished with my
questions.

Mr. Weiss. Mr. Lightfoot, do you have any further questions of
this panel?
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Mr. LicHTFOOT. No, sir. I would like to make one quick comment
to Mr. Chambers.

If we had the ideal, if you were the president of a black universi-
ty and I were the president of a white university, then our overall
goal would be that we would try to put together the type of a pro-
gram that would attract students to our two schools, you and I
would be friends and be in friendly competition, and I would try to
put together a better program to attract black students to my
school and you would try to put together a better program to at-
tract white students to your school, and the basic goal being the
best possible education we could give to students, regardless of the
university?

Mr. Cuamsegs. I would agree with that.

Mr. Licutroor. I think we are all headed in the same direction.
We are just going on different roads.

Mr. Wess. I thank you very much. The questioning of this panel
is now concludea. Of course, you are welcome to stay with us for
the balance of the hearing. When we resume, we will have the
Acting Assistant Secretary for Civil Rights, the Honorable Alicia
Coro, as our next witness.

[Recess taken.]

Mr. Weiss. The subcommittee is now back in s=ssion. We have
some important work on the floor of the House today and so we
will be interrupted from time to time for votes, but we will try to
make those breaks as brief as possible. Some of our Members will
be in and out because they will be attending to some of that busi-
ness.

Our next witness will be the Honorable Alicia Coro, Acting As-
sistant Secretary for Civil Rights, U.S. Department of Educaticn.

Welcome, Ms. Coro. If you would stand, please, and raise your
right hand?

Do you swear or affirm that the testimony you are about to give
will be the truth, the whole truth, and nothing but the truth?

Ms. Coro. [ do.

Mr. WEeiss. Thank you. If you have associates you want to join
you at the witness table, that is perfectly OK. If from time to time
you need to be filled in by the staff, I would ask that they be sworn
in at that time.

Ms. Coro. Thank you.

Mr. WEiss. We have your prepared statement, and it will be en-
tered into the record in its entirety. You may use your 10 minutes
in whatever way you think is most appropriate?

STATEMENT OF ALICIA CORO, ACTING ASSISTANT SECRETARY
FOR CIVIL RIGHTS, U.S. DEPARTMENT OF EDUCATION, ACCOM-
PANIED BY PHILIP KIKO, ACTING DIRECTOR, POLICY AND EN-
FORCEMENT DIVISION

Ms. Coro. Thank you, Mr. Chairman, and members of the sub-
committee, thank yvu for the opportunity to testify about the ef-
forts of the Office for Civil Rights to address two of the major
issues presently facing the Office. Those issues are irregularities in
the processing of cases Ly certain of the regional office staff, and
higher education desegr2zation.
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I would like to make certain statements before I take your ques-
tions. My testimony has been submitted for the record. I believe,
however, that some basic information on these issues will help clar-
ify matters for the subcommittee.

For the past 9 months, OCR has investigated and effectively
dealt with the discovery of certain case processing irregularities in
6 of OCR’s 10 regional offices.

I discovered this problem during a visit to the Boston regional
office on Tuesday, July 15, 1986. At that time, I was given reporio
of unethical and unprofessional activities with regard to efforts to
meet the Adams timeframes.

Specifically I was informed that certain regional officials in
Boston had directed subordinate employees to backdate letters of
findings, or LOF’s, so that those documents were recorded as if
they had met the relevant Adams timeframes.

In addition, I was advised of problems with regard to the inap-
propriate extension of certain tolled cases.

Now at the outset, I immediately reported the matter to the Sec-
retary and to the general counsel. At the order of the Secretary,
the files in Boston were secured. Within 3 days, 1 sent a team of
OCR senior staff to Boston to investigate fully the situation in that
regional office. I believe it is significant that this OCR investigation
commenced immediately and it was at my initiation.

I reported the results of this Boston investigation to the Secre-
tary on August 20, 1986. A summary of the results of this investi-
gation was also reported to the Adams court and plaintiffs in Sep-
tember, and to the Adams plaintiffs again in October when we sub-
mitted the OCR semiannual report.

To date. I have not been officially contacted by the Adams plain-
tiffs with any requests for additional information and/or any com-
ments they might have on this matter.

The OCR team found evidence to suggest that the Boston region-
al office sometimes had used improper procedures with regard to
certain requirements of the Adams order. In some cases, dates re-
flected in the signoff logs were from 1 to 6 days after the date
starped on the official file copy of the LOF. This indicates that the
actual issuance date was after the Adams deadline.

Shortly after the special Boston investigation was completed, I
sent three other teams of OCR senior staff to the remaining nine
regional offices to determine whether there were similar occur-
rences in any of those offices. I reported the results of this region-
by-reg.on investigation to the Secretary in December 1986 after a
detailed report had been prepared for me by the team leader who
oversaw the nationwide investigation. :

Dating discrepancies were found in five of the remaining nine re-
gional offices, in Atlanta, Dallas, Kansas City, San Francisco, and
Seattle. In five of the nine regional offices, in Philadelphia, Atlan-
ta, Dallas, San Francisco, and Seattle, cases were founa to be rou-
tinely tolled or interrupted without an adequate basis. Some re-
gions had inappropriately invoked certain tolling pruvisions and
some continued the tolls well beyond the time that they should
have, whether or not the toll had been appropriately iritiated in
the first place.
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In March 1987, another report was filed with the Adams couit
advising Judge Pratt of the results of the nationwide investigation
and of the various actions I have instructed the agency to take to
cure the problems discovered.

Since July 1986 when these problems were first brovght to my
attention, I have implemented a number of policy as well as per-
sonnel changes tc ensure that nothing like this ever happens again.

First, a plan has been developed for frequent audits of regional
case files and records to validate data entered into the automated
case information management system, or ACIMS, regarding dates
relevant to compliance with the Adams order and the tolling of
Adams timeframes.

To ensure that these objectives, the objectives of these reviews
which are to be conducted without advance warning are not defeat-
ed, I request that you not ask me to discuss further details about
these future audits.

Secondly, a special performance objective has been added to all
of the regional directors’ performance agreements which places
personal responsibility upon each regional director for monitoring
regional performance, specifically to ensure that time sensitive doc-
uments are dated accurately and that cases on toll status are re-
viewed periodically.

Detailed written guidance has been prepared for the regions re-
garding the implementation of the Adams order, particularly in
the area of issuance of LOF’s and tolling of the timeframes.

A study is being conducted of regional case processing procedures
to identify opportunities for simplification.

A review is underway to assess current regional reporting and
other administrative requirements to see whether their elimination
or modification would enable regional staff, including regional di-
rectors, to devote a higher percentage of time to case management
activities. The following is an illustration of the effectiveness of
these corrective measures.

While on February 26, 1986, there were 258 cases nationwide in a
tolled status, exactly 1 year later there were only 74. This repre-
sents a significant, 71 percent, decline in the number of cases being
placed on hold, and more recently, as of April 21, 1987, the number
of cases on toll nationwide has declined even more, tc 62.

With regard to disciplinary action, I have a lmonished current re-
gional (irectors who were in that capacity when improper cae-
management practices occurred in their regions.

In Boston where the most pervasive mismanagement occurred,
four of the five top managers in that office have been replaced. I
fired one. One retired shortly before I discovered the irregularities.
One was transferred to headquarters and subsequently resigned,
and one was removed and reassigned to another position.

Finally, even if all of the cases identified as having some irregu-
larity indeed resulted in a missed Adams due date, which in many
instances was not the case, OCR’s overall complaint compliance
rates as reported to the Adams court would have been changed
little, if at all, and this is because those missed timeframes could
likely have been offset by the use of the 20 percent exception which
is permitted by the order. Thus by contrast to the impression con-
veyed by most of the press reports, the matter has been handled

IToxt Provided by ERI




265

swiftly, effectively, and efficiently to ensure that the problem does
not recur.

Mr. Chairman, to read the news stories around the country, you
would gather the erroneous impression .aat all OCR employees
took part in the case processing irregularities, and nothing could be
further from the truth.

I believe that with few exceptions, the OCR staff, the career
staff, are honest, decent, law abiding, dedicated, hard working and
committed career civil servants.

One more point—the union which represents OCR employees, is
on record requesting that OCR management lessen the strict dead-
lines all OCR employees have to adhere to in their performance
plans because they contend these timeframes are tco strict and im-
possible to meet.

We have responded to the union indicating that the timeframes
a(xie dictated by the court and are not within OCR’s prerogative to
adjust.

I would like to emphatically state that under no conditions as
long as I hold this position or another position of responsibility in
the Office for Civil Rights, will I permit any wrongdoing with re-
spect to the handling of documents pertaining to safeguarding the
civil rights of the American people. I am a new American, having
arrived in this country in early 1964, and I pride myself in protect-
ing the rights which I consider sacred and which other countries do
not provide to their citizens. I believe it is my duty to protect those
rights, and I believe I have drne just that and will continue to do
it, and my record speaks for itself.

On higher education desegregation, to bring you up to date on
the issue of higher education desegregation, first I want to note
that the subcommittee should be aware that Secretary Bennett has
called each of the Governors of the States with expired desegrega-
tion plans to seek their active involvement in reviewing the factual
findings prepared by OCR.

We mail=d proposed factual reports to the Governors on March
27 of this year. We have asked for their comments as well as public
comments within 60 days. In acrord with OCR’s past practices, De-
partment officials wil) meet with these Governors or their staffs to
discuss these reports ana their higher education desegregation ac-
tivities generally. We hope the advice from the Governors will, first
of all, help ensure that our reports are accurate, and secondly, help
us in our continuing efforts to make higher education equally
available to all.

The subcommittee has been prcvided with copies of the proposed
factual reports, and I would like to briefly describe the process
OCR used to produce these reports.

Five plans expired in December 1985, and five more cn June 30,
1986. The first five were Arkansas, Florida, North Carolina—only
the community colleges—Oklahcma and Georgia The second five
were Virginia, West Virginia, South Carolina, Missouri, and Dela-
ware.

As the plans were expiring, OCR'’s regional offices received re-
ports from the States themselves as we have done in previous
years. Regional office staff visited all 254 institutions covered by
desegregation plans and prepared reports based upon those visits.
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The regional offices also prepared a report on each State, summa-
rizing the plan commitments and the State’s activities over the life
of the plan.

In addition, statistical data from OCR surveys was collected. All
this material was submitted to OCR in Washington and then we
went to work.

Faced with thousands of pages of material, a task force was orga-
nized to compile the basic information into usable form. Task force
members worked full time on this project for several months
during the summer of 1986. Further review and consolidation, in-
cluding extensive fact checking performed by another group, result-
ed in final preparation of the draft reports we have now sent out
for comment. Both efforts were given the same basic instructions—
prepare a complete, objective, factual summary of the activities of
each State under a higher education desegregation plan.

In March 1987, final checking of facts and proofreading was com-
pleted, and we decided, however, that rather than come to a con-
clusion ex cathedra, we would provide a final formal opportunity
for Governors and the public to comment. The 10 reports total over
570 pages, and that is not including the statistical tables. The
amount of information and the importance of the decisions that
will be made suggested strongly that we should get comments to
ensure we have a proper factual basis for our decisions, and that
all relevant consideraticns are brought to our attention.

At the conclusion of the comment period, we w'il be making deci-
sions about whether and to what extent each Stute and institution
i8 in compliance with title VI of the Civil Rights Act of 1964.

We will be happy to consider your comments if you would care to
make any. If any Member would like copies of the reports, we will
be glad to provide them to you.

Mr. Chairman, once again, it is my belief that the case misman-
agement problems have been addressed vigorously aad thoroughly.
I want to reassure the subcommittee that one of the first things we
looked at after having discovered the problem was whether the in-
appropriate case handling practices had any effect on the substan-
tive civil rights issues in the complaints and, as far as we can tell,
these irregulariti>s did not adversely affect any individual’s civil
rights nor OCR’s overall compliance with the court-ordered time-
frames.

This is not meant to minimize in any way the importance of com-
plying with the letter of the court’s order. The dating discrepancies
go to the integrity of the case processing system. The tolling prob-
lems unnecessarily delayed the adjudication of rights. Both types of
practices are to be condemned. We are now vigilant to prevent any
case processing irregularities in the future.

Mr. Chairman, I want to reiterate our continuing commitme.it to
enforcement of title VI in higher education. OCR will not permit
by action or inaction discrimination in any educational activity
under its jurisdiction, whether in those States that formerly operat-
ed de jure segregated higher education systems, or elsewhere. I
take our responsibilities in this area very seriously.

We have, so far at least, avoidec a rush to judgment on these
very important decisions. Soon we will have completed a long and
detailed evaluatio~ process. I think the outcome will be a carefully

‘ 271

IToxt Provided by ERI




267

reasoned and effective approach to title VI enforcement in the
future, ensuring equal educational opportunity in higher education.

Finally, I believe it is relevant to bring to your attention some
examples of the kinds of action I have taken in the past 17 months
to ensure the rigorous enforcement of civil rights.

Since January 1986 when I was appointed Acting Assistant Sec-
retary, I have authorized the issuance of 12 notices of opportunity
for a hearing. Twenty-five letters of findings have been issued
where violations have been found; 768 letters of findings have been
issued where violations were corrected.

We are enforcing civil rights in the Office for Civil Rights.

Mr. Chairman, thank you for your attention. I will be happy to
answer any questions you might have.

[The prepared statement of Ms. Coro follows:]
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Mr. Chairman and Members of the Subcommttee.

Thank you for the opportunity to testify about the efforts of the Office
for Civ11 Rights to address two of the major 1ssues presently facing the
Office. Those 1ssues are irregularities 1n the processing of cases by
certain of the Regional Office caff, and higher education desegregation.
With the Chairman's permission, I would Tike to read a brief statement
before taking your questions. [ believe some hasic informaticn on these
1ssues will help clarify matters for the Subcommittee.

As you are no doubt aware, for the past 9 months OCR has irvestigated
and effectively dealt with the discovery of certain case processing 1rregu-
larities 1n 6 of OCR's 10 regional offices, I am providing you with a full
accounting of the entire matter. However, before I get into the details of
how 1 first learned of and subsequently dealt with the misconduct, I will
briefly describe for you the framework within which the problem arose.

Since 1977, OCR has been operating under what 15 referred to as the
Adams Order. The Order sets forth time frames for the processing of OCR
complaints and compliance reviews. The Adams Order, which has been mod1fied
by the court several times since 1ts inception, provides OCR with 15 days to
erther acknowledge the receipt of a complete complaint or notify a complainant
n writing 1f a complaint 1S not complete. The Order requires OCR to 1nvestigate
a complaint and to 1ssue a Lztter of Findings ~- or LOF -- within 105 days
from the receipt of the complete complaint. If a viotation of one of the
civil rights Taws 1s found, the Order requires that OCR negotiate and secure
corrective action within 195 days from the receipt of the complete complaint.
If corrective action -- or voluntary compl1aﬁke -- 15 not secured within the
allotted time, then the Order requires OCR to 1nitiate formal enforcement

action within 225 days from the receipt ~* the complete complaint.

274

ERIC

Aruitoxt provided by Eic:




270

.7

In addicron, the Adams Order alsa permits NCR to "toll" -- or interrupt --
case processing of conpliaints and complrance reviews 1n certain defined crrcum-
stances.

The Adams Order permits except-ons to the time frames for up to 20 percent

f tne complaints and compliance reviews processed nationwide 1n a fiscal year --
but no more than 30 percent of these exceptiors can occur under any one statute's
2urmisdiction (for example, Section 504) or 1n any one regional office.

You should also be aware that the ,erformance agreements of all OFR rectonal
program managers contain performan.e standards requirt q that "100 percent of
Lue Adams due dates” be met, while permitting that the sxceptinn he empioyed far
"noc more thar 20 percent of tne due ¢ates." The siccess nf therr performance 1n
reeting these dead! 1es ~ the factore that determinec their pay.

As a final hackgr ur . 0P collects and stores 1nformat,on on 1+tg
con 'nt and compliance review 2CtIvITIeS 1N whe* 15 know~ as the Automated

Case Informati1on Management Sy<tem or ACIMS, ACIMS 15 a fully automated on-iine

computer svstem that tracks the occurrence of critical aveits -- such as Adams
time frame ard provides accurete and timely case 1nformation to staff in

OCP's regr nal office, and headquarters,
With this backgrounld, T will now o1scuSc the varinus circumstances surrounding
the y~approprrate case procecsing pract Ces,
To read certatn newspapt accounts, you would ht v that the problem was
dicrovered only yesterday. 1 think 1t s very IMpC Lot tor the Jubcommittee
to understand that I myscovered tnis problem, dir1ng a visit t0 the Ros*on
regiona’ office on Tuesday, July 15, 1GPA, At that time, 1 was g'.en reporte
of unethical and unprofessional aztivities with  qard to efforts to meet
the Adams t me frames. Specifically, I was 1nforned tnat certain r.gional

2ffrcrals 1n Rostor had dicz-ted subordinate emplnyees to "hackdate" Letters
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of Findings, or LOFs, so that those documents were recorded as 1f they nad
"met" the relevant Adams time frames. In addition, I was advised of problems
with regarc to the 1napproprrate extenston of certa 1 "tolled" cases.

At the outset, I 1mmediately reported the matt:r to the Secretary and
to the General Counsel. At the order of the Secretary, the files 1n Boston
were secured and taken i1nto the custody of the Inspector General's office,
over the weekend following that Tuesday. Within three days, I sent a team
of OCR semior staff .o Boston to i1nvestigate fully tne situation 1a that
regional office. I belreve 1t 1s significant that this OCR 1nvestigation
commenced mmediately and was triggered by mv reports to Departn nt officials,
1 reported the resuits of the OCR team's findings -- which were based on
detarled 1ispections of targeted case files -- to tne Secretary on August 20,
1986. A summary of the results of this investigation was also reported to the
Adams Court and plain. ffs in September, and to the Aadams plaintiffs again
in October.

The OCR team found evidence to suggest trat the Boston regional »ffice
sometimes had used mproper procedures with regard to certain requirements
of the Adams Order. Specifically, 1n i5 (out of 26) cases, the dates reflected
in the sign-off logs were from one to six days after the date stamped on
the officral file copy of the LNF, This indicates that the actual 1ssuance
date was after the Adams deadline.

In October, 1n NCR's Scmiannual Report to the Adams ptaintiffs, we again
disclosed tF possibility of problers 1n the regiona’ offices, as well as in
Boston.

Shortly after the s. cial Roston investigation was completed, I sent

three other teams of OCR senior staff to the remaining @ regional offices to
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determine whether trere were simiiar gccurrences 1n any of t'ose offices. I
reported the results of this region-by-region investigation to the Secretary
1n December 1986, after a detailed report had beer orepared for me by the
team Teader who oversaw the nationw.de 1avestigation.

Dating discrepancies were found 1n 5 of the remaining 9 regional offices --
1n Atlanta, Dallas, Kansas City, San Francisco, and Se>ttle. For exampl-,
the date reflected 1n a si1gn-off 10g would be one or two days after the date
stamped on tre file copy of the LOF (the Adams due da‘e).

In 5 of the 9 regional offices -- Philadelphia, atlanta, Dallas, San Francisc.,
and Seattle -- cases were found to be routinely tolled (or interrupted) without
an adequate basis. Some regions i1nappropriately invoked certain tolling
provisions and some continued the tolls well beyond the time that they snould
have, whether or not the toll had "-~en appropriately initiated in the first
place.

In March 1987, another report was filed with the Adams Court, advising
Judge Pratt of the results of the nationwide investigation and of the various
action, . have instructed the agency to take to cure the problems discovered.

Since July 1986, when these priblems were first brought to my attention, I
have implemented a3 number of policy -- as well as personnel -- changes to ensure
that nothing Tike th's ever happens again.

A plan has been developed for freauent auc ts of regional case files and
records to assess the validity of data entered into ACIMS regarding dates
relevant to compliance with the Adams Order and the tolling of Adams time
frames. To ensure that the ohjectives of these reviews -- which are to he
conducted without adv=nce wa ning -- are not defeated, | request that you

not ask me to dro further details ahout these upcoming audits.
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1 have also added a special performance objective to 21l o  he Regional
Directors' performance agreements, which 15 designed to eliminate recurrence uf
the objectionable practices and to place personal responsibriity upon each
Regional Director for monitoring regional performance. This includes the
requ.rement that the Regional Directors have direct personal knowledge of the
Adams due dates and can document the actual transmittal dates of all
acknowledgment letters and Letters of Findings.

In addition, the Regional Directors have developcd, at my directron,
regional monmitoring systems to ensure taat time-sensitive documents are da‘ed
accurately and that cases on toll status are reviewed periodically. These
Systems have been reviewed by NCR headquarters and uniform case management
processing systems have been developed.

OCR nas also prepared detailed written guidance for the regions regarding
the 1mplementation of the Adams Order -- particulariy 1n the areas of 1ssuance
of letters of Findings and tolling of time frames -- to avord the possibility
of any future msinterp-etations of the requirements of the Orde:.

I have also taken Other preventive action to avoid recurrence of Adams
t<ne frame 1rrejularities. For example, NCR 1s conducting & Study of reqicnal
case processing procedures to rdentify opportunitres for simplification., The
agenCy 1S also reviewing current regional reporting anc other admymistrative
requirements to ascertain whe*ther *heir elimination or modificatren would
snable regronal staff, 1ncluding Regional Micectcrs, to ¢ vou. a nigher percentage
of time to cas~ management activities.

I direct your attention to the following 11lustration o the e fectiveness
of these Cur-ertive meacires while, on Fehrua=y 25, 19RA, tnere were 25° cases
pationwide 1n a “tolled” statys, exactly one year later there were orly 74, This
represents a significant -- 71 percent -- deciine in the numher nf cases heing

placed on hoid.

O
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With regard to disciplinary action, 1 have admonished current Regional
Directore ~ho were 1n that capacity when improper case management practices
occurred 1n thetir regions. In addition, 10 Roston, where the most pervasive
mismanagement occurred, four of the five top managers 1: that office have been
replaced. 1 fired one. One retired (shortly before 1 discovered the irregu-
laritres); one was transferred to headquas-ers and subsequently resigned, and
one was removed and reassignad to another position.

Finally, even 1f all of the cases 1dert1€1ed as haying some irregularity
1ndeed resulted 1n a missed Adams due date -- which 1n many 1nstances was not
the case -- OCR's overall complaint compitance rates, as reported to the Adams
court, would have beer changed Tittle, 1f at all. Tnis 1s because those missed
time frames could lively have been offset by the use of the "20 nercent exception”
which, as 1 explaired earlrer, 15 permitted by the Adars Order.

Thus, by cortrast to the 'mpression conveyed by most of the press reports,
the matter has heen handled swiftly, effectively and efficiently so as to ensure
that the problem does not recur. Furthermore, while news stories around the
country conveyed the erroneous impression that all OCP employees took part 1n
the case process ng 1rreqularities, nothing 2ould be further from the tryth,
With few exceptions, the OCR staff are honest, gecent, law ahiding, dedicated,
hardworking and committed ¢1vil servants. In adéition, 1 would like to note
thot the irion, which represents ATk emplayees, 15 0n recnrd reguestinag that
0CP managemen® lesser the s*rict dezdlines all W2 emnrlgyees have to adhers
toar therr pertsormance plans, We, of cyirre regpanded 4o tre Uninr indicating
that the time frameg ary FArrtatas '), trp Thurt L ogne are nnt within NCD'g

preragative o read; st
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(HIGHER ED. DESEG.)

To bring you up to date on the 1ssue of higher education desegregation,
the Subcommittee Should be aware that Secretary Rennett called each of the
rovernors of the states with expired desegregation plans to seek their active
1nvolvement in reviewing the factual findings prepared by OC®  %s you know,
we mailed proposed factual reports to the Go :rnors on March 27 of ths year.
We have asked for thoir comments, as well as public comments, within sixty
days. In accord with OCR's past practices, Nepartment officials will meet
with these Governors or their staffc to discuss these reports and their higher
education desegregation activities gererally. Naturally, we hope the advice
from the Governors will, first of all, help ensure our reports are accurate
and, secondly, help us 1n our cont -~uing efforts to make higher educatron
equally avarlable to all.

The Subcommittee has been provided with copres of the proposed factual
reports. | would T1ke to briefly describe the prercess ore uyseqd to produce
them. Five plans expired 1n December 1955, and five more on June 30, 1985.
The first five were Arkansas, Florida, North Carolina ‘the Community Cclleges
only), Oklahoma, ana Georgia. The second five were Virgiria, west Virginva,
South Carolina, Missour1, and Nelaware., As the plans were evpiring, nCP's
rezional offices recerved reports from the states themselves, as we have done
1n previous years. Regronal of€ice staff isited 3ll 254 instatytions covered
by desegregation plans and prepared repsrts baced upon those visits. The
regional offices also prepared a ~eport on each sta*e, suwarizing the plan
commtments and the state's artivities over the life of the plan, In adfitior,
statistical data from NTP surveys was collected. A!l this material was submtted

to OCR 1» Washington.




Faced with thousands of pages of material, a task force was orgamized to

compile the bzsic 1nformat.on 1nto useable form, Task force members worked
fulltime on this project for several months during the summer of 198F. Further
review and corsolidation, including extensive fact-checking, performed by
another group resulted 1n final preparation of the draft repc .s we have now
sent out for commer*. Both efforts were given the same basic 1nstructions:
prepare a complete objective factual summary of the activities of each state
under a higher education desegregatior plan., In March 1987, firal checking

of facts and proofreading was completed. We decided, however, that, rather
than come to a conclusion ex tothedra, we would provide a final formal
opportunity for Governors and the public to comment. The ten reports total
over 570 pages, rot includ-ng statistical tables. The amount of 1nformatinn
and the 1mportance of the decisions that will be made suggested strongly that
we should get comments tc ensure we have a proper factual basis for our decisions
and that all relevant considerations are brought to ouyr attention.

At the conclusion of the comment period, _ will be making decisions ahout
whether, ani to what extent, each state and i1nstitution 15 1n compliance with
Title VI of the Civi? R-ghts Act of (9R4,

We w11 be happy to consrder your comments, ¢ you woild care to rake
any. 1€ any Member woulg like copies of the reports, we will ko glad to
provide them to you,

Mr. Chatrman, 1t 15 my Selief trat tnn rase mismaragement pr lorg haga
heer addressed yigornysly an” troragqrly, 1 w2et th razcsyrs the Jyheamprittes
that ore nf the first thiroc we Tanked 2% after havirg drgcayerpd the protiem,
was whethar the seapsropriate case hardling practices had any péfect or the
substantive Zivil rights tgsues 1r the campaints . ES €ar as we can tell,

these 1rreguiaritoec Avd nae adyerca’y affact ary 1adsyr talts £ayst eenkeg
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or OCR's overall comnliance with the court-ordered time frames. This 1s not
meant to mynimize, in any way, the inportance of comp'ying with t{he letter of
the court's order. The dating discrepancies go t0 the integrity of the case
processing system. The w011 ng problems unnecessarily delayed the adjudication
of rights. Both types of practices are to he condemred. We will be vigilanrt
0 our efforts to prevent dating discrepancies or any other case processing
irregularities 1n the future.

Finally, 1 want to reiterate our continuing commitment to enforcement
of Title VI in higher education. OCR will riot permit, by action or inaction,
discrimination 1n any educational activity under 1ts Jurisdiction -- whether
in those states that formerly operated de jure segregated higher education
systems or elsewhere. We take our respgonsibilities in this area very seriously.
We have, s¢ far at least, avoided a .ush to judgment on these very important
decisions. Soon, we will have completed a 1019 and detarled evaluation process.
I think the outcore will be a carefully reasoned and effective approach to
Title VI enforcement 1n the future ensuring egua' ecducational opportunmity n
higher education.

Mr, Charrman, thank you for your attentior. ! w'li be happy to answer

any questiors you might have.

O
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Mr. Weiss. Thank you very much, Ms. Coro. You testified that
you personally discovered the backdating problem during a visit to
the region I office on July 15, 1986. Is th-t correct?

Ms. Coro. That is correct, sir

Mr. Weiss. According to the inspector general’s investigative
report on backdating in region I, the inspector general first learned
of the backdating on June 17, 1986, and began questioning region I
staff on July 14, the day before you claim that you had discovered
the backdating problem by yourself.

Now which is correct, your testimony or the inspector general’s
investigative report?

Ms. Coro. Well, both I assume are correct because the inspector
general never informed me that he had discovered this problem
through a hot line complaint. I read the same paragraph that you
are reading, but he never informed me. The regional staff who had
been interviewed the day before were told not to tell anyone, in-
cluding their supervisors. that they were being interviewed. I did
not kriow anything until I arrived in Boston on July 15 that there
had been backdating in that office. The inspector general never in-
formed m- about the investigation.

Mr. Weiss. Now was there an acting regional director in region I
at that time?

Ms. Coro. She had been the acting regional director for I think
about 10 days.

Mr. WEiss. Loa Bliss, right?

Ms. Coro. That is correct.

Mr. Werss. Isn't it true that she informed you that the inspector
general had begun an investigation?

Ms. Coro. She informed me around 12 noon of that same day,
July 15. She had not informed me before that the inspector general
knew about backdating.

As a matter of fact, at that time, that’s when I learned of the
backdating problem, I then immediately notified the general coun-
sel and the Chief of Staff of the Secretary.

Mr. WEiss. Did you cooperate with the inspector general’s inves-
tigation?

Ms. Coro. The inspector general never approached me.

Mr. Wess. Didn’t you on July 16, 1986. inform the inspector gen-
eral that you would not provide documents to hi', office?

Ms. Coro. That was an incident that lasted fcr about 15 minutes.
L, of course, was very upset about what I had discovered tha day
before, and I didn’t know that this was going on. I am a human
being and was naturally upset. I was upset because of the way in
which the inspector general’s office asked for information. It was a
lower-level staff person, who was informed that I would have to
consult with the general counsel. When I spoke with the general
counsel, he said yes, just go ahead. ¥ spoke with the inspector gen-
eral to discuss the matter. The issue was resolved to the extent
that that very same evening we were making plans, the inspector
general and myself, or ‘he logistics of the inspector general in
taking over the files That is an incident that unfortunately the in-
spector general chose to put in that report.

The fact is that the inspector general had received this notice on
June 16, and I think you are going to have to ask him. I don't
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know why they didn’t start investigating unti! July 16. A month
elapsed before anything happened with regard to an investigation.
However, I think that’s a question for the inspector general. I
cannot answer that question.

Mr. WEiss. So that your answer then is that initially you did not
cooperate with the inspector general's investigation, is that cor-
rect?

Ms. Coro. No. I didn't say that. I said I was upset. I questioned
the person who was asking me for the documents because as I said,
it was a lower level person. I just didn’t know how to respond at
that particular time. When I became informed, immediately I coop-
erated.

Mr. Weiss. Now that, that relusal, that 15 minutes took
place—

Ms. Coro. The point that I am trying to make, it was not the in-
spector general who asked me. It was lower level staff. I just didn’t
know the background of that request at that time because I didn’t
know that the—

Mr. Weiss. What do you mean lower level staft? You mean it was
not the inspector general personally? It was somebodv on the staff
of the inspector general, and you said that you wouid not——

Ms. Coro. I had no background at that particular point. I had no
knowledge that the inspector general had received a hot line com-
plaint. I found out about it when I read that report.

I think you should ask the inspector general why he didn’t do
¢ -vthing for a whole nionth.

. r. WEeiss. Well, I think tkat you will be satisfied with the thor-
oughness of the inquiry that this subcommittee will undertake.

Ms. Coro. A whole month had elapsed and nothing had ever hap-
pened for a whnle month until I was the one who informed the gen-
eral counsel and ii:e Secretary. I want that in the record as well.

Mr. Werss. It is in the record. On July 15 when you discovered on
the basis of your personal visit, did anybody tell you at that time
that the inspector general was undertaking an investigation, was
interviewing people?

Ms. Coro. Loa Bliss told me around noon of that day. and that is
whe 1 I learned. I did not have any prior knowledge.

Mr. Weiss. That was on the 15th?

Ms. Coro. That was on the 15th

Mr. Weiss. It was on the day after, on the 16th, that you were
asked by the——

Ms. Coro. She didn't know what was going on She just said that
the inspector general was asking questions Ve didn't know the
nature of the questioning

A lot of things had been happening in that office There had
been break-ins in the office, so she was not told exactly the reason
of the inquiry.

Mr. WEiss. She identified herself as being on the staff of the in-
spector generai, did she not?

Ms. Coro. She did what?

Mr. WEeiss. The staff person, was it a she or a he. of the inspector
general who vou spoke with during the 15 minutes?

Ms. Coro. 1 don’t remember. I don’t really remember who. |
thought we were {alking about what happened when I went to the
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office on July 15. I want to make sure that that is understoud, be-
cause I can recall that day very, very well, Mr. Chairman, so I
would like to go over that day. At around noontime——

Mr. wriss. Let’s start before that day. How did you happen to go
to the Boston regional office?

Ms. Coro. There had been performance probiems with that ofF
for quite some time and I was concerned. The region was ur _r a
performance improvement plan of some sort. I had had dis .ssions
with the regional director on the performance overall. There were
numerous labor/management issues there, complaints and griev-
ances and so forth, so I was concerned.

The regional director retired on either June 30 or July 3, what-
ever date it was, and I made Ms. Bliss the acting regional directos.
I then said I would come for a v._.t to go over the issues. Ms. Bliss
had to take over an office and I gave her about a week or so, and
then I went. She prepared some information for me prior to my
going there. I took the morning plane and I arrived there. Ms. Bliss
picked me up at the airport. We went to the office. I met with the
senior staff and then the general staff. Around noon Ms. Bliss in-
formed me of the backdating problem. Ms. Bliss told me that she
had been approached by the incpector general. She did not know
what the issues were at that time. She had only been approached
the day before.

Mr. Weiss. Now on that day before, she was in fact requested to
furnish the Office of the Inspector General specific information and
the ".eg’artmental documents rzlative to th: investigation, isn't that
COo1 e t?

Ms. Coro. I don’t know.

Mr. Weiss. She told you about noon on July 15--—

Ms. Coro. My recollection, Mr. Chairman, 1s that she actually
did not know what the inspector general was looking for at that
time. We had had break-ins. We had had a lot of problems in that
office. One of the issues was the backdating.

Mr. Weiss. Ms. Coro, let me read to you then from the inspector
general’s report. “On July 14, 1986 [Loa] BLISS was requested o
furnish the Office of Inspector General (OIG) specific information
and Departmental documents relative to the investigation.”

Now did she on July 15, when you had the conversation with her
at noon, tell you that she had in fact been requested to provide
that specific information and departmental documents?

Ms. Coro. I assume she did.

Mr. WEeiss. You have no personal recollection of it?

Ms. Coro. I have no personal recollection of the exact conversa-
tion. My concern was the mishandling of documents and the tolling
of cases and my responsibility with regard to these dccuments.
That was my primary concern at that time.

Mr. Weiss. Now how then within the context of that conversa-
tion did you then discover that thers was backdating going on”

Ms. Coro. Because she told me. She explained to me what she
haa seen during the previous months

Mr. Weiss. She didn’t tell you .hat this is what the inspector gen-
eral was talking to her about”

Ms. Coro. She said that was one of the questions, but they had
other things.
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Mr. Weiss. All right, so that in fact, Ms. Coro, it is not you who
discovered what was going on?

Ms. Coro. I did. I didn’t know anything.

Mr. Weiss. The acting regional director told you that the inspec-
tor general had been in the day before talking about backdating?
That is what you discovered, right?

Ms. Coro. I want to make this clear for the record.

Mr. WEiss. Yes. Right. Make it clear for the record.

Ms. Coro. My point is that at that time I learned about the back-
dating from the acting regional director. She told me at that time
her concerns about the mishandling of documents, and that’s how I
learned, and that’s the fact.

Mr. WEeiss. And you never made the connection between that and
the inspector general's presence on the premises?

Ms. Coro. As I said, there were other problems in that office. I
am not told by the iuspector general what they do. I think this is
something for the inspector general to answer.

We receive sometimes referrals of hot line complaints of misuse
of phones, time and attendance, and so forth. We follow through
when we receive these referrals. If he doesn’t tell me, then I don’t
know.

Mr. Weiss. Now you also stated in your direct testimony that you
immediately spoke to the Office of the Secretary and the general
counsel, and that you sealed the records or some such. What did
you do? Tell us what you did.

Ms. Coro. Well, as I said, I informed the general counsel and the
Chief of Staff. We then proceeded to act. They informed the Secre-
tary that very same afternoon. I think he was in town, and the Sec-
retary ordered the inspector general to secure the files.

Now I don’'t recall exactly at what time that happened, and
thalt’s something again that you will have to ask the inspector gen-
eral.

Mr. WEiss. Let me then read to you again froin the same report
of the inspector general:

. . On July 16, 1986 Alicia CORN, Acting Assistant Secretary. OCR stated OCR

would not provide certain requested documents uniess she was nstructed to do so
by the Office of General Counsel

Ms. Coro. Mr. Chairman, excuse me for interrupting. This is a
legal matter. I am not an attorney. 1 would like to have the opinion
of the general counsel. I aon’t know what is going on. I am presid-
ing over this office. I know there have been all kinds of problems
going on there There is mishandling of documents. I have to have
some counsel on how to proceed, and that’s exactly what I did.

Mr. Weiss. That’s all very fine. I just raise all these points in
view of your testimon which bore down very heavily on the fact it
was you who discovered this.

Ms. Coro. Yes. As far as the Office for Civil Rights, I discovered
it. As far as the Office for Civil Rights, nobody had any inkling of
what was going on. At least nobody told me.

Mr. Werss. Ob. but you don’t count the inspector general’s find-
ing betore you——
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Ms. Coro. I am concerned, Mr. Chairman. I am concerned with
the Office for Civil Rights, and that’s my responsibility. I cannot
speak for the inspector general.

Mr. WEiss. Well, we are going to hear testimony later today from
a Mr. O’Quinn that he had tcld a Mr. Ken Mines of the central
office staff in June 1986 about backdating in region I.

Do : 2u know who Mr. Mines is in the central office?

Ms. woro. Yes, I know who Mr. Mines is.

Mr. WErss. Do you know who Mr. O’Quinn is?

Ms. Coro. Yes. I understand he is the president of the local
union chapter in Boston.

Mr. WEeiss. Now did Mr. Mines inform you about the conversa-
tion that he had had with Mr. O’Quinn back in June 1986?

Ms. Coro. No, he did not.

Mr WEerss. Now what is Mr. Mines’ position at OCR?

Ms. Coro. He is the regional director in region V. That’s the Chi-
cago regional office.

Mr. WErss. What was he in July 1986?

Ms. Coro. Where was he?

Mr. Werss. What was he? What was his position at that time?

Ms. Coro. Mr. Mines has served as Acting Deputy Assistant Sec-
retary, so I don’t know if in July he was acting in that capacity. I
would have to check back througn the records.

Mr. Werss. If I told you that in fact at that time hs was the Di-
rector of Operations, you wouldn’t argue with that?

Ms. Coro. Right,

Mr. WEsss. OK. Now if in fact Mr. O’Quinn had told Mr. Mines,
who was then Director of Operations from central office, in June
1986, then it is not factually accurate, although you inay have be-
lieved it to be so, that you were the first and only person to know
about this backdating when you learned about it? Nobody knew
about it prior to July 1986?

Ms. Coro. Mr. Mines never informed m¢ f that is the case and
if that is true, you have to ask Mr. Mines. Mr Mines never told me
about that conversation.

Mr. WEiss. Now were you aware of backdating of civil rights doc-
uments to make them appear in compliance with the OCR order
prior to July 15, 1986, when you were informed by regional ctaff,
regicn [ staff, of the backdating problem?

Ms. Coro. No, I was not, Mr. Chairman. I was not aware of mis-
handling of documents in any form in the Office for Civil Rights
before that date.

Mr. Weiss. To your knowledge, did region I staff attempt to cover
up or withhold information concerning backdat'~~ of decuments
from you?

Ms. Coro. In what context? I assume they were  ing to do this.
They were in fact, quote, unquote, cheating, and were trying to do
this thinking that they were never going to be caught. I don’t quite
understand the context of your question.

Mr. WEeiss. Well, do you believe that in fact thcre wus an effort
to keep the information from you?

Ms. Coro. Of course. I am sure, I believe that th2, must be a
fact.
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Mr. WEiss. And on July 16, 1986, you received a memorandum
from Loa Bliss, did you not, informing you that backdating had oc-
curred in region I?

Ms. Coro. No. You see, the memorandum may have been put in
the mail, but I did not see the memorandum. I will have to look at
the date. I didn’t see that memorandum probably until I got to the
regional office that morning. I will have to look at the dates.

Mr. Werss. If staff will show the Acting Secretary a copy of this
memorandum?

Ms. Coro. You are talking about the day before?

Mr. WEiss. No. I am talking about July 16. You said——

Ms. Coro. The day after.

Mr Weiss. That’s the date on it, yes.

Ms. Coro. I was there on July 15. That’s when I learnec.

5 llVIr. 6Wl:‘.xss. Do you recall receiving a memo from Loa Bliss on
uly 16.

Ms. Coro. Probably. I probably asked for more information. After
I left the regional office around 2 or 3 o’clock in the afternoon, I
may ; ave asked for more information, and that is probably what it
is. It was probably sent by electronic ma‘l to me the next day.

Mr. WEerss. You said Lwa Bliss had been in the acting regional
director position for only about 10 days?

Ms. Coro. Or so, whatever it was after Mr. McCann retired.

Mr. Wzss. Right. Had she beer ir the regional office prior to
that time?

Ms. Coro. Yes. Her position of record is the chief regional attor-
ney.

Mr. WEiss. And how long had she held that position prior to July
19867

Ms. Coro. Or. I would have tc check that I think for approxi-
mately a year, but I cannot tell. 1 will have to provide that infor-
mation.

[The information follows:]

Loa Bliss was appointed Chief Regional Civil Rights Attorney in the Boston
Regional Office on July 21, 1985

M:. WEiss. Now Loa Bliss told the inspector general that she was
aware of backdating as early as July 1985 and may have backdated
at least one document herself.

She also said she knew the backdating was wrong Now did Ms.
Bliss inform you or anyone else at central ¢~ :e of the backdating
problem prior to your meeting with her on July 15, 19867

Ms. Coro. No. Nobody informed me and, to my knowledge,
nobody informed anyone at headquarters.

Mr. WEeiss. Now is Ms. Bliss still working for OCR?

Ms Coro. Ves, she is. She is still the chief regional aitorney.

M. Wxiss. Did Ms. Bliss’ predecessor, Ricliard McCann, who was
the regional director, ever tell you or anyone else in the central
office that backdating occurred in the region I office?

Ms. Coro. No, he did not. Mr. McCann never told me.

Mr. WEiss. Then I assume that you are not aware of the fact that
both Mr. McCann and Ms. Bliss told the inspector general’s office
that they had either discussed the backdating with central office
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OCR staff or were aware of other people who had discussed back-
dating with central office staff?

Ms. Ccro. I read that in the inspector general’s report, but that’s'
the first time I heard.

Mr. ?Wmss. Now when did you read the inspector general’s
report’?

. Coro. When it was issued to the Under Secretary. The cover
letter has a cc to me. Thai’s when I read it.

Mr. WEiss. That’s the November 12, 1986, date, right?

Ms. Coro. Whatever date there is on that report.

Mr. WEeiss. Now have you had occasion since then to check back
with other people to see if their statements that central office was
aware of, condoned backdating, were true?

Ms. Coro. My immediate staff, certainly I have asked, and
nobody has——

Mr. Weiss. Nobody has told you that that has happened?

Me. Coro. Nobody had any knowledge of this backdating.

Mr. Weiss. Had you circulated a genera! inquiry?

Ms. Coro. I have circulated many documents since all that hLa
pened, and the memorandums that I have circulated had to do
with the proper procedures to handling of investigations of com-
plaints and conducting compliance revievss, ard as a matter of fact,
I issued a memorandum to all OCR staff about how important it is
to date documents, and this memorandum was for all the staff, in-
cluding clerical staff, so my concern was to make sure that every-
body understood the importance of dating documents. You know, in
other Federal offices dates may not be that important, and people
on a Friday afternoon may not worry that much about what date
they are going to put on a particular letter.

In our office, it is very important because of the court order, and
I wanted to make sure that all the staff are aware of the impor-
tance of dating, so I have issued a number of memorandums. With
regard to the investigation, I have to take the investigation of the
inspector general and then work with the Office of Personnel and
the Office of the General Counsel in order to investigate who was
at fault and what kinds of personnel actions I should take, and
that’s what I did. I think I acted accordingly to the responsibility
that I have. .

Mr. Weiss. I asked you specifically what steps have you taken to
‘iinvesg?gabe the allegations that central office knew about the back-

ating?

Ms. Coro. I asked the senior staff. Do you want me to ask all the
employees, a hundred and scme that we have in headquarters?

Mr. Weiss. It might have been appropriate it seems to me.

Ms. Coro. I asked the senior staff. I figured the senior staff are
the ones responsible for their subordinate staff.

Mr. Weiss. Was Ken Mines part of that senior staff?

Ms. Coro. Yes. I considered the regional directors members of
the senior staff.

Mr. WEiss. And did you ask him?

Ms. Coro. Yes.

Mr. WEiss. And he said he never had any kaowledge of such?

Now when OCR receives a complaint, it must investigate the
complaint to determine if it is valid, right?
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Ms. Coro. Right.

Mr. Werss. If violation cf laws are found, OCR must take a:tion
voluntarily or through enforcement proceedings to correct the com-
plaint, is that correct?

Ms. Coro. That’s correct.

Mr. Weiss. OK. According to the inspector general’s report on
region I vackdatirg, two OCR staff persons, including Mr. O’Quinn,
were ordered to contact complainants and persuade them to with-
draw their complaints in order to appear in compliance with the
Adams timeframes.

Is there any justification for this?

Ms. Coro. Not at all. That practice should be abhorred, and the
man who instructed him to do that is no longer in that position. He
is gone.

Mr. Weiss. A region I employee told the inspector general that
she was ordered to contact two witnesses to persuade them to with-
draw complaints involving investigations that had not yet met the
Adams due date. On both occasions, the complainant withdrew the
charges.

In at least one of these cases involving the Connecticut Depart-
ment of Youth and Children Services, OCR found violations of civii
rights law, yet still persuaded the complainant to withdraw the
charges.

Has OCR since contacted those tw> witnesses to correct the ille-
gal action committed by OCR r2giun I staff?

Ms. Coro. We would have to find out what cases that he is talk-
ing about. I don’t know what the answer is. I will have to cnhceck
whether they in fact were contacted. I do not believe that they
were contacted. I believe that the cases were closed, but I certainly
can check and provide the answer to you.

Mr. Wesss. I would appreciate that.

[The information follows:]

The Supervisor who allegediy ordered the OCR employee to contact the complain-
ant to obtain a withdrawal in the case involving the Connecticut Department of
Youth and Children’s Services has resigned, as has the employee who allegedly re-
ceived the order.

After I received the Inspector General’s report, I requested that a semior OCR
Headquarters official look into the matters contained 1n this report, including this
case. He was unable to verify 1f this alleged incident took place Further, the with-

drawal letter signed by the complainant, who 1s a public defender, specifically states
that the withdrawal was voluntary and that there has been no coercion.

Mr. WEiss. Are you aware of any other instances involving OCR
staff contacting the complainants to persuade them to withdraw?

Ms. Coro. No. Under no circumstances will I permit that, sir.

Mr. WEiss. Can you assure us there have been no other cases of
OCR staff contacting complainants to persuade them to withdraw
charges of discrimination?

Ms. Coro. I have no evidence of that going on in the office.

Mr. WEiss. You can’t make such assurance because you don’t
know? whether in fact it may have happened elsewhere in other
cases?

Ms. Coro. I have no information that that k-s ever happened
except in this isolated case. That has never been brought to my at-
tention.
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Mr. WEiss. You didn’t know about these cases, either, until they
were brought to your attention by the inspector general?

Ms. Coro. Fortunately, we know about them now, Mr. Chairman,
I think fortunately we know about this now.

Mr. WEiss. Does that not give you some pause as to perhaps the
number of other regions where the same thing may have been
going on?

Ms. Coro. Not to my knowledge.

" Mé'. WEIss. You did not have knowledge on this, either, before-
and?

Ms. Coro. I cannot speak for the time that I was not in the
office, before I took over.

Mr. WEiss. Were you informed on July 15, 1986, that a Boston
radio station was doing an investigative story alleging mismanage-
ment in region J?

Ms. Coro. Yes.

Mr. WEiss. What was your initial reaction when you learned
about this story?

Ms. Coro. Well, I was waiting for the reporter to call me. He
called me and he interviewed me.

Mr. WEIss. As a matter of fact, wasn’t your reaction to warn
senior staff of press policies and to state that they would be held
accountable for breaches?

Ms. Coro. That is a standing policy in the office, and T believe
that is a standing policy in all Federal agencies.

The Secretary is entitled to have his or her own spokesperson. if
you have staff talking to the press constantly, they may just mis-
guote policies or just speak their own mind, on behalf of the office,
and that is the standing policy in our office. We have a public af-
fairs stafi person, and he is the one who handles the press inquiries
and all the press inquiries have to be referred to this individual,
and I don’t tﬁink we are unique in that sense.

Mr. WEiss. That instance 1s an incident that is reflected in Loa
Bliss’ memo dated July 16, 1986.

You don’t believe t%at would have the ¢.fect of preventing the
public from learning about the problems in the region I office? You
don’t think they were entitled to know?

Ms Coro. Well, I was very concerned about finding out who was
doing this, Mr. Chairman, and the inspector general was conduct-
ing an investigation.

Now, it seems to me that we want to make sure that we proceed
swiftly and efficiently, and, at this point, people didn’t even know
what is going on. We were just beginning to find out. An investiga-
tion was in process, but again, I say I stand by what I said in terms
of the policy. Press inquiries are to be referred to the public affairs
individual on my staff and I think that’s a standing practice in all
Federal agencies.

Mr. WEiss. The Adams order allows OCR to toll or temporarily
waive the timeframes in cases under certain extenuating circum-
stances, is that correct?

Ms. Coro. To toll the cases, yes, that is correct.

Mr. WEeiss. Now the inspector general’s investigation of region I
found that cases had remained on the tolled list after there were
no longer legitimate reasons to contiuue tolling the cases.

RC o

IToxt Provided by ERI
L}




287

Have you determined which cases were illegally on the tolled list
and have they since had their tolled status revoked?

Ms. Coro. Yes, they have. That is my understanding, that all
that has been taken care of.

Mr. WEeiss. On December 5, 1986, you received a report of a na-
tionwide review of OCR regional compliance with the Adams ‘ime-
frames. The report covered all regions except region I which had
already been investigated by the inspector general.

What time period did that report cover, do you know?

Ms. Coro. You are talking about the management review of the
other nine regional offices?

Mr. Weiss. Right.

Ms. Core. I had three teams go out. I will have to ask the staff.

Mr. Weiss. Was that in August, and how long did that ]ast?

Ms. Coro. I think it was during August and it was for a period of
about 2 or 3 weeks.

M:. WEeiss. What timeframe was covered in that report?

Ms. Coro. You mean the cases? They looked at a sample in each
regional office. They drew a sample of a performance period cover-
ing 1 year.

Mr. Weiss. OK. The report submitted to you did not address the
issue of persuading complainants to withdraw charges. Why was
tnat problem not examined?

Ms. Coro. I don’t know. I will have to ask. We trained the OCR
teams, and I don’t know whether we asked or addressed that point.
I will have to ask the staff.

Mr. Werss. The report found improper practices in all but one
region. In five of the regions, the report found serious backdating
problems. You testified earlier that central office knew of no back-
dating or improper tolling previously.

Ms. Coro. Previously.

Mr. WEeiss. How can these practices have occurred in virtually
every region without vou or anyone else in central office knowing
about them?

Ms. Coro. Well, the backdating was something that we discov-
ered in Boston, and then immediately we went out.

You see, one thing you have to understand is that as we went
through the managment review, we learned these practices were
the result cf very careless management in the regions.

To this day, that's the only explanation I can give. Some of the
regional directors had very poor management systems in their im-
mediate offices You see, a letter goes from an EOS to a supervisor
who is a branch chief or a division director. It goes to the regional
attorney. That document goes through many different hands, and
then it goes to the : ‘torney for signoff and review, so that the
package itself is follo ‘ng all these different desks, and what we
found out is that the regional directors in some cases did not have
a handle on how the processing of these cases was being done, espe-
cially in their immediate office, because they are the individuals
who sign the letter of findings or the acknowledgment letter, so
what is important is for the regional directors to know exactly
where the documents are at all these various instances, because
the document is going from desk to desk, {from hand to hand.

292




288

Mr. Wess. But if you had all of these slonpy management prac-
tices at so muny of these regional offices, what does that say about
the management practice of the central office?

Ms. Coro. Well, but thc case processing takes place in the re-
giocns. We do not process cases.

Mr. WEiss. Doa't you have a supervisory responsibility over what
goes on in the regional offices?

Ms. Coro. Oh, yes, and you !'now, they all have performance
egreements, and that is part of the problem with regard to meeting
those deadlines, that all the performance agreements of the region-
al directors have very strict deadlines and it goes down the line to
the EOS’s. :

Mr. Wess. I know, but you took great care to say, go on about
regional sloppy practices and mismanagement and so on, but
wouldn’t you think that it is the responsibility of the central office,
not necessarily you, to oversee everything that goes on?

Ms. Coro. I agree.

Mr. Weiss. Is meeting the Adams timeframes part of the merit
goals for OCR managers?

Ms. Coro. Yes, it is. It is a critical element in the performance
agreements.

Mr. Weiss. Now subcommittee staff tells us they learned in
region I that nonsupervisory staff were unable to meet the dead-
lines and received unsatisfactory job ratings, but the same supervi-
sory staff who gave them the poor ratings backdated documents so
that their own ratings would pass performance standards. Now has
this occurred in other regions?

Ms. Coro. In terms of what?

Mr. Wesss. In terms of the nonsupervisory staff being penalized,
given poor ratings because they didn’t meet the deadline and then
the very ple who gave the poor ratings backdating the papers so
they wouldn't be also penalized.

Ms Coro. The performance plans of subordinates have other ele-
ments, so maybe they are being rated in other elements of the per-
formance and not just meeting the timetables.

Mr. Weiss. No. These specifically were because in fact they had
not met the deadlines.

Mr. Coro. Well, I would like to know who they are and then
maybe we can follow through and make sure those individuals
are——

Mr. Weiss. You don’t need me to tell you who it was who re-
ceived poor performance ratings in the region.

Ms. Coro. We know who are the poor performers—not me per-
sonally, but the senior staff should know who are the poor perform-
ers among their subordinate staff.

Mr. ngss. The question ig, did that same practice go on in other
regions?

. Coro. What practice? I'm sorry.

Mr. Weiss. The practice of having the nonsupervisory staff who
did not meet the Adums timetables penalized for not meeting those
by the very people who, to avert being penalized themselves, back-
dated the documents. Has that been going or. any place else in any
of the other regions?

Ms. Coro. Not to my knowledge.
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Mr. WEIss. Have yov checked?

Ms. Coro. Checked what? If the EOS, as I said—maybe, it might
be helpful if you understand how the performance appraisal system
works, Mr. Chairman. The performance plan has different ele-
ments, and the subordinate st: ¥ may not be meeting timetables,
and that is one critical element. They may be doing other things
that are not correct. Maybe they are not just being penalized for
not meeting the timeframes.

Mr. Weiss. Madam Acting Secretary, you are the verson at the
top. You took great pains to tell us all the things you have done.

What I am asking you now is, are you fulfilling your manage-
ment responsibilities and checking to see if what has been estab-
lished as having happened in region I may or may not be happen-
ing in the other regions?

Ms. Coro. I think I have by all the actions that I have taken.

Mr. Wesss. I ask you again then, do you know whether in fact
that has happened in any of the other regions?

Ms. Coro. I do not think——

Mr. WEiss. You don’t know?

Ms. Coro. I don’t think it is happening in other regions.

Mr. WEiss. But you don’t know. You don’t know. OK.

Ms. Coro. I cannot say that I am 100 percent sure, but you know,
Mr. Chairman, I think we have to look at Boston as an isolated
case in the fact that the division directors were instructing, the su-
pervisors were instructing employees to backdate.

Mr. Weiss. Isn't there exactly this kind of investigation going on
in region IX right now, exactly the same kind of situation?

Ms. Coro. No. That is not, that is not my understanding, but I
don’t think I should comment. Again, the inspector general is con-
ducting that investigation, so maybe you should ask him or wait
for his investigation to be completed.

Mr. WEiss. Now you told us all the things that you had done in
relatior to the people in region I in the Boston office who were
found to have been guilty of these violations.

Ms. Coro. YEs.

Mr. Weiss. Now what, if any, disciplinary action has been taken
or it being taken with regard to people who violated the same
order in the same way in other regions?

Ms. Coro. I have admonished the regional directors, I want to
make sure that it is clear that I have no evidence that regional di-
recters in other regions themselves backdated documents or in-
structed their subordinate staff to backdate documents. I have no
evidence to that effect.

I had evidence in the regional office in Boston, but not the other
regional offices

Mr. WEiss. We already have information that has b:en supplied
for the record today indicating the number of cases that have been
checked by the inspector general and by your staff.

Ms. Coro. Right.

Mr. Wess. In region after region, x number of cases were
checked, and three-quarters of them or one-half of them or two-
thirds of them or one-third of them have in fact been backdated.
Ms. Coro. You know, you keep——

Mr. WEIss. That is your staff’s findings.
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Ms. Coro. You keep using the word “backdated” and I have to
use dating discrepancies. Let me say this. You are making it sound
like all OCR employees are engaged in backdating If I were one of
those OCR employees, career civil servants—some of them have
been with the office for 15 years and have an unblemished record—
I would certainly be writing a letter to you because you are imply-
ing that all of OCR employees are engaged in backdating, and that
is not the truth, Mr. Chairman.

Mr. Weiss. Madam Acting Secretary, nobody has suggested that
all or most of the employees are doing it, but here we are in a De-
ceml‘)’cr 15, 1986, memo from Edwin A. Stutman. Who is Mr. Stut-
man?

Ms. Coro. He was my attorney adviser. He has now movea to the
Deﬁartment of Justice.

r. Wess. His finding in that report is that of 32 cases exam-
ined in region IV, 14 were b kdated; in region VI, of 26 cases, 18;
in region VII, of 36 cases, 17; in region IX, of 20 cases, 7; and in
reggn X, of 20 cases, 7.

you consider that to be unsubstantisl, your own person telling
you this?

Ms. Coro. I think that is a practice that should be condemned,
and I have done so, and I informed the couru about that, but——

Mr. Weiss. What else are you doing?

Ms. Coro. You want me to fire all the regional d.rectors, fire all
the division directors, fire all the—I preside over an office that has
840 emrloyees. You want me to say that all of them were engaged
in this, and I say no, Mr. Chairman, they were not.

Mr. Wess. Ms. Coro, don’t throw red herrings. I didn’t say all.
You know as a Federal employee that in fact it is a crime to falsify
records by way of backdating, do you not? You kiow it is a crime
to backdate——
lmMs. Coro. Yes, I know. We are under a court order. Of course we

ow.

Mr. Wess. OK. Therefore, the people who did that committed
crimes.

Ms. Coro. Who did it, Mr. Chairman? Who did it? That’s the
point. That’s the question that nobody can tell me, and the inspec-
tor general didn’t tell me that, either, who did actually backdate a
certain document?

What we found is evidence of dating discrepancies, but there is
no finger pointing as we had in Boston. We had the finger pointing
in Boston. I say here that we did not, that I do not have the finger
pointing in the regional ¢ “ces.

Mr. WEiss. You have nou been able to in interviews with the re-
gional manager——

Ms. Coro. No, I have not. I do not have the evidence of who ir.
actuality did the backdating on the documents. I don’t have that
evidence in the other regional office 5 or evidence that the regional
directors were instructing their subordinate staff to backdate,
which was the case in Boston.

Mr. Weiss. Has the matter been referred to the Justice Depart-
ment for investigation?

Ms. Coro. Yes, we certainly did. We went. we filed the briefs
with the court. The Department of Justice knows about this.
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Mr. WEeiss. N, no.

Ms. Coro. There has never been any attempt to cover up. You
make it sound like I am covering up a big conspiracy, like all OCR
employees are engaging in ali these practices, and that is not the
truth, Mr. Chairman, and I want to make that very, very clear.

Mr. Weiss. Ms. Coro, you are very good at challenging allegations
that nobody has made. Now I would lixe you to respond to ques-
tions that we ask you.

Have you in fact officially referred the matter to the Justice De-
partment?

Ms. Coro. Let me—I assume the answer is yes, but let me ask
the I2gal staff if the answer is yes.

Mr. Weiss. Would you please identify yourself? The gentleman
who is whispering into the Acting Secretary’s car, would you
please identify yourself?

Ms. Coro. Come over here.

Mr. Kiko. I am Philip Kiko.

Mr. WEiss. Spell the last name for the record.

Mr. Kiko. K-i-k-o0.

Mr. Weiss. What is your position?

Mr Kiko. Acting Director, Policy and Enforcement.

Mr. Weiss. Would you please stand and raise your right hand?

Do you s'vear or affirm that the testimony you are about to give
will be the truth, the whole truth, and nothing but the truth?

Mr. Kiko. Yes, sir.

Ms. Coro. Would you please repeat the question, Mr. Chairman?

Mr. Weiss. Has the matter regarding the other regions and the
backdating been officially referred to the Department of Justice?

Mr. Kixo. I don’t believe it has been officially referred to the
Justice Department for enforcement. They do have the material. It
is supplied. They did file the report with the court. -

Mr. Wgiss. Say it again.

Mr. Kiko. They did file the report with the court on behalf of the
Office for Civil Rights.

Mr. Weiss. I notice that we have about 5 minutes before we will
have to leave for a vote. Mr. Konnyu, do you have any questions?

Mr. KonNyu. Mr. Chairman, I can’t help but note that all three
of us in this triangle, Ms. Coro, you and I, came to this country—
and ore of the things that we hoKi dear in this country is the issue
of civi! 1ights because it is obvious if we don’t do a good job, it will
divide this country as it has in the sixties to an extent that we
ca’t accept.

1et me refer to a couple of things. First of ill, in the prior testi-
mony, we noted that a complaint had been filed in the Boston
office with respect to the court-ordered deadlines, and that normal
practices, normal working hours would not allow the Boston office
to meet those court deadlines, and then to relate that to the back
dating issue, the backdating issue as I see it has two different im-
pacts.

First of all, it has an impact on the Department’s civil rights ef-
forts.

Ms. Coro, in your judgment, did the backdating affect negatively
the civil rights efforts of your Department or did it hurt those who
complained about the civil rights violations?
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Ms. Coro. No, not to our knowledge, because there was never
any tampering with the substarnce of the cases. The tampering was
with the dates of the processing of the cases, so the only conse-
quence was the delay in the adjudication of rights, but there was
never any tampering with the substance of the cases.

Mr. Konnyu. OK, so if you look at it from the practical, every-
day angle, you are establishing the fact that there was no meaning-
ful impact for the few days or 1 day or several days that those doc-
uments were backdated?

Ms. Coro. That is correct. I think what we have to look at is that
the integrity of the process was the problem.

Mr. Konnyu. All right, so basically in - eviewing the inspector
general’s report as I have, the impact is not on the civil rights ef-
forts, rather it is on the law vioJations, that you cannot falsify doc-
uments, Federal documents?

Ms. Coro. That is correct.

Mr. KonNyu. Thai'’s the ballgame. Now in light of that, has your
effort directed, I mean to say your personal effort, or your central
staff’s effort, directed the various outlying recions such as Boston
to backdate documents?

Ms. Coro. Never.

Mr. Konnyu. Neither you nor any member of the central staff in
a managerial capacity?

Ms. Coro. Not to my knowledge, sir.

Mr. KonNYU. So those were done apparently under a different
set of driving circumstances as the inspector general’s report estab-
lishes?

Ms. Coro. That is correct.

Mr. Konnyu. All right. Mr. Chairman, I guess we should stop at
this point and resume when we get back.

Mr. Weiss. Thank you very much, Mr. Konnyu. We will take a
break and will resume within 10 to 15 minutes.

[Recess taken.]

Mr. WEeiss. The subcommittee is now back in session. Mr.
Konnyu.

Mr. Konnyu. Thank you again, Mr. Chairman. Ms. Coro, I would
like to ask you what is the current status of OCR’s evaluation of
the expired higher education desegregation plans?

Ms. Coro. We released the factual reports to the States on March
27. We sent a letter to the Governors, and we have a 60-day com-
ment period.

After that comment period is over, then we expect to make some
decisions about whether the States are in compliance wi.h the title
VL

Mr. Konnyu. How much material did OCR have to review in
order to prepare the factual reports?

Ms. Coro. Hundreds of thousands of pages; going back 5, 6, 7, 8
years. We have to review all those reports.

Mr. Konnyu. When we talk of States, do we mean, do you mean
in reply also to *" = District of Columbic?

Ms. Coro. No, because that is not one of the States among the 10
States that we have to make a decisirn on.
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Mr. Konnyu. Perhaps—I think I saw you in the back of the
room when I asked the question of Mr. Chambers of the NAACP
Legal Defense Fund.

Are gou taking any steps with respect to the segregation of
Howard University?

Ms. Coro. I don’t know if we have conducted a compliance
review. We will have to check. The District of Columbia would fall
under the region II1, which is Philadelphia, so I can find out.

[The information follows:]

Since 1978, Howard University has been the subject of 15 complaints and 1 com-
pliance review. No comphance reviews have been performed on the basis of Title VI

Based on the information contained in your question, we are seriously considering a
compliance review.

Mr. Konnyu. 1 would appreciate it if you would do so because
obviously the percents I made were only one-ha'f of 1 percent of
students were white as opposed to the progress made in Lincoln
University at Missouri where 15 percent are white. That kind of
progress is positive in Lincoln, and then I am wondering why it is
not being so at Howard.

Let me now return to the States. What were your reasons for
submitting these reports to the Governors for each State and the
public for comment?

Ms. Coro. First of all, we wanted to make sure the information
that we have is correct. That was the major reason. Also, I think
we believed it was important to give opportunity for comment to
particular interested parties and also to the public at large.

Mr. KonNYU. What do you hope wo achieve with that step?

Ms. Coro. After we make sure the information is correct and
give the States an opportunity to give us additional information,
that we do not have, then we wili take all tha* into consideration
as well as any other comments that we will hopefully receive. At
this point OCR will then make some decisions about each State,
and each State is going to have to be looked at separately because
they all had different and unique plans.

Mr. KonNyYu. Now once you have received the public comment,
how do you plan to use that information?

Ms. Coro. We will consolidate the comments and look at them in
some form and analyze those comments.

Mr. KonNyYu. When did you expect to make the final determina-
tions on these expired State plans?

Ms. Coro. I don’t want to give a particular date because I don’t
know, you know.

Mr. Konnyu. Well, approximately?

Ms. Coro. Probably a few weeks after we close that 60-day com-
ment period, we will be able to do so.

Mr. KonnNyu. It has been suggested if the States have not met all
of the numerical objectives in their plans, that is, increasing black
enrollment in white institutions, then the States should be found
not in compliance. In essence, this would be considered a quota
system.

Have quotas been a part of the higher education desegregation
process within your function?

Ms. Coro. Well, the plans originally did have numbers which
could be construed as quotas.

Q
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However, the revised criteria did not inciude the quotas as a re-
quirement, and the criteria are very specific about that. The crite-
ria were never approved by the court, and it specifically says, and I
can even quote from the criteria, that these goals are not quotas.
They are Department, and in those days it was the Department of
HE&’, goals as opposed to arbitrary quotas, and “failure to achieve
that goal is not sufficient evidence standing alone to establish a
violetion of Title VI.” So that was what the criteria in those days
specified, and that criteria were never changed by the Reagan ad-
nsx’insistrafion. It is stii. the same document that was approved in
1978.

Mr. KonnyU. So by, if I can understsnd this, so by carefully con-
structing those numbers not as fiiite quotas but as general
goals——

Ms. Coro. Right.

Mr. Konnyu. You are not considering them quotas, is that cor-
rect?

Ms. Coro. That’s correct, and we will not make a decision based
on quotas.

Mr. XonnNyu. I understand that you are required by law to seek
voluntary compliance with the law before pursuing enforcement
action, am I correct?

Ms. Coro. I'm sorry?

Mr. KonnNyu. I understand that you are required by law to seek
voluntary compliance?

Ms. Coro. Yes, that is correct, sir.

Mr. KonNNyu. With the law before pursuing enforcement action?

Ms. Coro. Right.

Mr. Konntu. Has OCR negotiated with the States over the terms
of their desegregation plans, that is, voluntary compliance?

Ms. Coro. My a' swer would be yes, because ail these years we
have been working with the States, monitoring the implementation
of these plans, assurning that they would be complying voluntarily.

Mr. Konnyu. I want to phrase this carefully. Were you working
with those States in an administerial fashion or in an assertive
fashion to try to come up with the best possible plan short of obvi-
ously going to court?

M. Coro. Well, that’s my understanding, that plans have been
amended many, many times. I mean additions hav——

Mr. Konnvu. Would you characterize what—I used the word as-
sertive plan. Would you characterize what you mean when you
agreed with the word “assertive”?

Ms. Coro. I don’t know if I quite follow you, but see, my under-
standing is that——

Mr. KonnYu. What are you really doing to make things happen
in a positive way?

Ms. Coro. That is what the Federal staff have been doing all
these years, working with the States.

Mr. KonNyYU. But specify, you know, like the top t-vo or three
things that you really think you are doing.

Ms. Coro. There were three parts.

Mr. Konnyu. Things you would think Congressman Weiss and I
would get excited about saying these are positive things, you are
going to the right direction.
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Ms. Coro. I think there are—the States’ reports have a number
of, many examples of those kinds of things with the kinds of meas-
ures that the States imple.nented in terms of recruiting, for exam-
ple. They have done a lot in terms of recruiting, going to black
high schools. I don’t know if I can specify any particular example
because there are so many instances and so many measures among
all the different State plans.

I think we have to understand that the States were working
from these plans, and the Federal staff in working with the States
would monitor the implementation of the plans. The States wer.:
responsible for coming up with these solutions and they would tien
discuss with the Federal staff what type of information was to be
included or not included. Then we accepted all these initiatives
that the States were taking.

Mr. Konnyu. Now finally, if Mr. Chambers of the NAACP Legal
Defense Fund were sitting in your management meetings, would he
get excited in a positive way about the things that you are trying
to do in your function?

Ms. Coro. 1t is difficult for me to say.

Mr. Konnyu. Well, try.

Ms. Coro. Well, if he wants to work in a constructive way, then
maybe either Mr. Chambers or anyLody else would, I think, accept
that as an opportunity to work together and jointly for the same
goal, and I would say that that would be an aspiration we all have.

Mr. Konnyu. I don’t quite think you answered it the way that I
had hoped you would. Let me perhaps, rephrase it.

If Mr. Chambers were allowed to sit in with you, obviously he is
not going to be there, but if he were, knowing what his interests
are, do you feel that he would be excited in a positive way about
the things that you and vour Department leaders are trying to do
in accomplishing the goals of your office?

Ms. Coro. I think he would be pleased.

Mr. Konnyu. Why is that so?

Ms. Coro. Because I think there is a genuine effort to make
these plans work and to make the States be in compliance and to
do away with the discriminatory practices and to ensure that they
all have race neutral admissions policies and black students have
the same opportunity as white students to go to school and get a
good quality educatior. I th:ak he would find that.

Mr. Konnyu. That's a general statement, and I appreciate that
very much.

Are there any specifics you would think he would really appreci-
ate, defined areas that you could label for us?

Ms. Coro. Well, maybe the traditionally black institutions, what
we call the TBI's, I think they have been enhanced in different
ways, and some of the leaders of the civil rights community have
acknowledged that there has been enhancement of TBI's, so there
may be one particular area where I think they would be pleased.

Mr. Konnyu. All right. Thank you, Mr. Chairman.

Mr. WEiss. Thank you, Mr. Konnyu— a noble effort. Let me just
very briefly see if we can conclude on the backdating issue.

Ms. Coro, the OCR report on backdating in regions identified the
cases of backdating. Isn’t that correct? They singled out and told
you the specific cases in which backdating occurred?
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Ms. Coro. That’s correct.

Mr. Weiss. Right, and don’t the staff who sign off on the dates
initial the documents? Arer.’t their names on the letters of findings
and letters of acknowledgment?

Ms. Coro. The various staff, they should have, yes, and the file
copy, that was the discrepancy that was found with the file copy,
and the actual letter, the date that was on the letter, the issuance
of tha LOF.

Mr. Wgsss. So that in region I, it was easy to determine who did
the backde’”  taply by looking at the sigaatures on the letters of
finding, 8 of acknowledgment, isn’t that correct?

Ms. Cc. .on’t agree. I think that there was the evidence that
the supervisory staff were instructing the employees to backdate,
and tnat was part of the discussion earlier that I had with you, sir.

Mr. Weiss. Now have you examined those particular cases for
the initials, the names of people?

Ms. Coro. Yzs.

Mr. WEiss. Whose initials are on there?

Ms. Coro. I didn’t personally, but the review team did examine
those c-ses, each case, and they were reviewed, and then the re-
gional directors commented on these various cases, and they gave
an explanation of what had happened.

Mr. WEeiss. Now Mr. Kiko had said that the matters involving re-
gions other than region I had not been referred to the Department
of Justice.

Have those cases been referred to the inspector general, the
Office of the Inspector General?

Ms. Coro. I understand the inspector general conducted an inves-
tigation in three offices, so the inspector general looked at those
casea.

Mr. werss. No. I am asking about all the cases, all the regions.

Ms. Coro. No. The answer is we have not referred them to the
Inspector General’s Office because my understanding was that they
were looking at these cases. They were in three regional offices in
addition to Boston.

Mr. Wesss. Yes, but the report that we had, your staff report, in-
dicates that——

Ms. Coro. I gave the inspector general the report that you have,
so he does have those cases, so I guess the answer is yes. I’'m sorry.

Mr. Weiss. Have you asked him to undertake an investigation?

Ms. Coro. I just don’t know whether I have the authority to ask
the inspector general to do that. I referred the cases, I mean the
report. He has that report.

Mr. Weiss. Mr. Kiko, do you know? Has the inspector general
been asked to investigate?

Mr. Kixo. No, I don’t think he has been asked to investigate. He
has been referred all the information.

Mr. WEe:ss. Tell me again what your title is.

Mr. Kixo. Acting Director of Policy and Enforcement.

Mg. Weiss. What is enforcement within your authority in this
area’

Mr. Kiko. Basically enforcement of the statutes over which OCR
has jurisdiction.
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Mr. WEiss. I see. You think that it might be advisable to ask the
inspector general to investigate all the regions where your own
staff has turned up these backdating instances?

Mr. Kiko. The inspector general has been given all the informa-
tion. I think he can make the determination as to whether the in-
formation warrants an investigation.

Mr. Weiss. OK. Let's see if I can move on to some of the areas
that were touched on by Mr. Konnyu.

The subcommittee will take a break at about 2 o'clock for about
30 to 35 minutes to give people a chance to grab a bite, and then
we will resume and try to complete our hearing as early in the
afternoon as possible.

Ms. Coro, during the 1985-1986 school year, the desegregation
plans for 10-State systems of higher education expired. We heard
testimony earlier today that each of those States have been found
by OCR to be in violation of title VI because they contain the ves-
tiges of the illegal dual systems of higher education.

Does OCR continue to follow the Civil Rights Act requirements
that remnants of illegal systems of education constitute illegal dis-
crimination?

Ms. Coro. Yes. Yes.

Mr. WErss. In determining title VI violations in the higher edu-
cation systems of the 10 States, what did OCR find to constitute the
vestiges of the previously illegal dual system of education?

Ms. Coro. You are talking about the seventies or the midseven-
ties in terms of those decisions by HEW? I don’t think I can discuss
those decisions at this particular time, Mr. Chairman.

Mr. WEiss. Let me indicate then for the record, so that we can
then go on to update it, it is my understanding that in 10 States,
OCR identified the following as coustituting the illegal vestiges of
de jure school system: one, black undergraduate enrsllment re-
mained below the statewide average, based on the prrcentage of
black high school graduates; two, blacks were underre presented in
graduate professional school programs; three, the rz.cial composi-
tion of che schools may have deterred black enroliment; four, in-
equities in funding resources in traditionally black institutions:
and five, school governing boards did not represent local black pop-
ulaiions.

Now, has Congress, to your knowledge, changed Federal civil
rights laws in any way thot would render these factors as no longer
gonsgituting illegal discrimi.~tizn? We haven’t changed any of the
laws?

Ms. Coro. No, we have not changed any.

Mr. Werss. OK. Again, for the record, the States which had
higher education desegregation plans expire dvring the 1985-1986
school year were—you correct me if I am wrong—Arkansas, Dela-
ware, Florida, Georgia, Missouri, North Carolina, Oklahoma, South
Carolina, Virginia, and West Virginia?

Ms. Coro. That is correct.

Mr. WErss. Is that correct?

Ms. Coro. I think so. Yes.

Mr. WEIss. Again for the record, those States were found by OCR
to be in violation of title VI of the Civil Rights Act, is that correct?
Ms. Coro. Yes.
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Mr. WEerss. In each of those States, OCR had found illegal, racial-
ly ic(i)entiﬁable remnants of segregated school systems, is that cor-
rect

Ms. Coro. Vestiges of segregation.

Mr. WEiss. Vestiges of segregated higher education systems.

Ms. Coro. Of the higher education, yes.

Mr. Werss. Now, on November 15, 1984, the Director for Policy
and Enforcement of OCR—was that you, Mr. Kiko?

Mr. Kiko. No.

Mr. WEIss. Somebody else?

Mr. Kiko. Right.

Mr. WEeiss. The Director at that time wrote a memorandum on
higher education desegregation plans which concluded that, “The
stete systems with which [OCR] has been dealing have not hereto-
fore even approximated what might be considered the elimination
of the vestiges of dual systems of education.” Are you familiar with
that memorandum and that statement?

Ms. Coro. I must have seen it at some point.

Mr. Wemss. You don’t disagree that that strikes a responsive
chord? You have heard that statement?

Ms. Coro. Well, I must have seen the memorandum.

Mr. Wesss. Right. OK. Now the memorandum also states that
ceasing all enforcement action in States previously under desegre-
gat. >n plans would portray OCR, “as failing to act in the face of a
find ng of unremedied discrimination. This is precisely what has
kept OCR as a losing party in Adams, and should be avoided.”

Again, this is a memorandum dated November 15, 1984, written
during the course of this administration, prior to your being the
Acting Secretary, but clearly during the course of this Presidential
administration.

Now what do you ti:ink of that advice, that ceasing all enforce-
ment actions would be failing to act in the face of a f%nding of dis-
crimination that has kept OCR as a losing party?

Ms. Coro. That is an opinion of a staff person. I have to look at
the facts of the case.

Mr. Werss. What do you think about that, Mr. Kiko, that advice?

Mr. Kixo. Well, I think it was an opinion of the staff person ren-
dered 4 years ago. I don’t really have a comment on it.

Mr. WEiss. Do you know that staff person’s name?

Mr. Kiko. I am not sure. I don’t know.

Mr. Werss. Do you know, Ms. Coro?

Ms. Coro. No.

Mr. Weiss. It was Frederick Cioffi. Now OCR has been evaluating
the progress of the 10 States in dismantling the vestiges of the ille-
gal segregated school systems.

When did the latest evaluation begin?

Ms. Coro. Well, we conducted 254 onsite reviews, and I would
consider this an evaluation. It actually was a monitoring, so this
was a final monitoring step in this whole process.

The onsite visit to the institutions took place in the winter of
1985-1986.

Mr. Werss. Mr. Singleton, who was your predecessor, testified
before us in September 1985 that the investigation was ongoing, so
it had begun at least by the early fall of 1985.

Q n l
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The 1936 OCR annual report, in a section on desegregation plans
in these 10 States says, ‘‘An evaluation letter will be sent to the
states detailing what, if any, further action is required to ensure
that they are in cempliance with Title V9.”

Now, 1s it still your intent to issue those evaluation letters?

Ms. Coro. I hope 8o, sir, yes, after we make those decisions.

Mr. WErss. And whep do you expect that those evaluation letters
will be sent out?

Ms. Coro. Well, after the comment period is, has ended, we then
will look at all the comments that we have received, and hope that
soon we can issue those letters.

Mr. WEiss. Those will be evaluatior: letters?

Ms. Coro. Right.

Mr. WEiss. T1.7 's not the {inal determinations or findings?

Ms. Coro. I'm sorry. Then I misunderstood your question. It wili
be a final determination of whether the States are in compliance
with title VL

Mr. WErss. Prirr to this time, there had been, instead of the kind
of summary of .'ts that you spoke about earlier that had been
sent out, there hau: been letters of evaluation. This is the first time
that there has been the summary of facts, right?

Ms. Coro. Yes, that is correct. What we hope to send to the
States is a final determination of whether the States are in compli-
ance. That will include an evaluation of their plans, hopefully. It
will include an evaluation of the entire plan which was in effect for
5 years.

Mr. WEss. Is there in your view a difference between the sum-
mary of facts such as the ones that you have just sent out to the
States and the letiers of evaluation?

Ms. Coro. I would say yes, because an evaluation will then have
a conclusion and will say you are hereby declared out of compli-
ance or in compliance, so there will be a differe :ce.

Mr. WEiss. But again, what I am trying to find out is why at this
time you decided to send a summary of facts, a restatement in es-
sence of what "he S.ates had told you the factual situation was,
rather than youar evaluatioi. of those factual situations so that the
States would know wk~~e they stand before you issue final deter-
mination?

Ms. Coro. Because it was important to let the States know what
kinds of information we had. We will have to make a determina-
tion and evaluate 5 years and sometimes more than 5 years, even
so the plans actually cover 5 years, so if you want to be precise—
and there are hundreds of thousands of pages in the reports that
have to be looked at, and reviewed by the Federal staff. We want to
make sure that the information that we have is correct.

Mr. Weiss. Now will you issue them before the 1987-1988 school
year begins, the letter of evaluation, final aetermination of facts?
Ms. Coro. Wzll, I hope so, sir, but I would hesitate here to say b
such and such a date, and then if we don’t do it, then you will
come back and say you said such and such a date and the date is

passed and we didn’t do it, so I hope that we can do it soon.

Mr. Weiss. That has been the history of the whole Adams case
going on before your tenure.

Ms. Coro. I cannot speak to that whole history.
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Mr. Weiss. You can speak to it for the way things are happening
now.

Ms. Coro. Yes.

Mr. Weiss. Things that are expected to happen, so I am asking
you whether in fact you intend to issue them before the 1987-19&8
school year beﬁins?

Ms. Coro. 1 hope so.

Mr. WEeiss. Now as part of OCR’s evaiuation, has your office con-
gucted" onsite reviews of all State-funded schools in each of the 10

tates?

Ms. Coro. Did we conduct what?

Mr. Weiss. Onsite reviews.

Ms. Coro. Yes—254 institutions included in the 10 States’ plans.

Mr. Wriss. Based on the onsite reports, did the OCR regional of-
fices send you a status report in May and June 1986 on the deseg-
reﬁstion efforts in each of the 10 States?

. Coro. Yes. They sent regional reports.

Mr. WEeiss. These are the same regional status reports that you
provided to the subcommittee, is that correct?

Ms. Coro. It should have been part of all the information.

Mr. WEiss. At this point, we will enter, without objection, the
status reports into the record.

[The status reports are in the subcommittee’s files.)

Mr. WEiss. Now the status reports show that the States still have
the problems OCR found to be illegal in 1969 and 1970. The reports
find a disparity between blacks and whites in student college en-
rollment rates. There is a disparity between black and white stu-
dent retention rates. There is a drastic shortage of black faculty.
Entrance rates to graduate and professional schools for blacks are
still too low. Traditionally black institutions still lack resources of
traditionally white institutions. There are differences in degree. In
some cases, there has been some improvement since 1969, and in
some cases, the situation is worse, but these are clearly the find-
ings of the regional status reports.

you have any reason to dispute the facts compiled by the OCR
regional offices?

. Coro. No, Mr. Chairman, and those facts are in the State re-
ports. We have not changed those facts. That information that you
cited still appears in the State factual reports.

Mr. WEiss. These are the same problems OCR found to be illegal
in 1969 and 1970, isn’t that correct?

Ms. Coro. Well, I don’t know if I can answer to the word “ille-
gal” or not. I mean, you hnow, I am not an attorney.

Mg Weiss. They were illegal vestiges of segregation that carried
over?

Ms. Coro. You are asking me whether I think the State factual
fepolrts contain information that would determine there is some il-
egal—

Mr. Weiss. No, no. I am asking you whether in fact the problems
that were highlighted in the status reports that we just spoke
about are the same problems that OCR found to be illegal in 1969
and 1970?

Ms. Coro. Well, you are asking about the illegality?

Mr. Weiss. Right.
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Ms. Coro. You want me to say yes or no to the illegality of those
problems?

Mr. Wess. I want to know whether in fact the problems that
were highlighted, the problems of illegal—-

Ms. Coro. You say at that time, it must have been an illegal situ-
ation in 1969 and 1970; 17 years have gone by. I don’t know at this
time. Maybe another legal decision would determine compliance
with title V1.

Mr. Wess. OK. Your point is well taken. Strike the word “ille-
gal.” Are these the same probl.ms OCR found in 1969 and 1970?

Ms. Coro. Well, your question has to do with the State reports or
with the information from the regional offices? I am confused.

Mr. Weiss. The information from the regional offices on the basis
of their site surveys of all the schools in each of those 10 States.

Ms. Coro. Right.

Mr. WEss. And the question is—I cited the problems, read you
all of them.

Ms. Coro. Fine.

Mr. Weiss. Then I asked you whether you have any reason to dis-
agree with those facts, and you said no.

Ms. Coro. No.

Mr. Wess. Then I am asking you if those are not basically the
same problems that OCR found to be problems in 1969 and 1970?

Ms. Coro. Well, the States have implemented the measures that
they said they were going to implement, and based on the reports
that we have, they have implemented many measures that they
said they were going to implement in the plans. The information is
right there.

I still don’t quite understand what the question is. There has
been no change in the information. If your point is whether there
was a change in the information from the regional report to the
State report, the answer is no, there has not been any change.

Mr. Wess. The underlying problem is what I am asking about,
the very reason why the Adams case was born, the very re.son
why the criteria were determined, and those criteria were set out
to correct certain specific problems, znd then we went through
those specifics and you said you have no reason to disagree with
the fact that those conditions still exist, and I am asking, aren’t
tg%% conditions basically the same today as they were in 1969 and
19707

Ms. Coro. I don’t know, Mr. Chairman. Seventeen years have
elapsed since those conditions were established. The conditions,
economic conditions, in each State, in each locality may be differ-

nt.

I think that’s a very broad question for me to answer here, in
terms of yes or no. I think we are going to have to look at each
State and maybe each institution, very carefully.

Now I was in the back of the room when Mr. Chambers was
here, and he made that point very clear. You have to look at each
institution and each situation very carefully, and look at that and
then make a determination. What I am saying is we have not made
a determination whether they are in compliance with title V1.

Mr. Weiss. But as far as the facts are concerned, I want to be
sure that I have your answer on the record correctly.

-
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I asked you—I am going to go through it again just to make sure
I have your answer correctly. The regional status reports show that
the Sgates still have the problems OCR found to be illegal in 1969
and 1970.

Now here is what the facts are. The reports find a disparity be-
tween black and white student college enrollment rates. There is a
disparity between black and white student retention rates. There is
a drastic shortage of black faculty. Entrance rates to graduate and
professional schools for blacks are still too low. Traditionally black
institutions still lack the resources of traditionally white institu-
tions. There are differences in degree. In some cases, there has
been some improvement since 1969. In some cases, the situation is
worse, but these are the findings of the regional status reports.
Now, I asked you do you have any reason to dispute the facts com-
piled by the OCR regional office?

Ms. Coro. No, and I will say again, Mr Chairman, those facts
are in the reports. We have not changed tho e facts.

Mr. Weiss. OK. I want the record to be clear on exactly what
OCR has found in these 10 States.

In Arkansas, OCR’s data shows increases in the disparity—that
is, a widening of the gap—between black and white student en-
trance rates at all public colleges and universities between 1978
and 1985. During this same period, black student enrollment at tra-
ditionally white institutions declined. Is that correct? Is that, in
fact, what the OCR found to be the case in Arkansas?

Ms. Coro. If that is what the State report says, then that is a
fact. Those are the facts we have.

Mr. Weiss. The difference between the proportions of black and
white studerts completing 2-year coliege programs, again in Arkan-
sas, increased by 13 percent from 1979 to 1985. Isn’t that correct?

Ms. Coro. Yes.

Mr. WEesss. Data for Arkansas show nearly a 20-percent differ-
ence in the proportion of black versus white undergraduate stu-
dents who received bachelor degrees in 1985-1985. This represented
an increase of 7% percent above the difference reported 3 years
earlier. Is that correct?

Ms. Coro. If that is what the report says, Mr. Chairman. I do not
recall every single page of those reports.

Mr. WEesss. You have no reason to disagree with it?

Ms. Coro. If that is what it says, that ic what it says.

Mr. Weiss. Right. In terms of hiring, Arkansas increased its
numbers of black faculty, but the total number of full-time black
nonacademic personnel in State schools increased only one-tenth of
1 percent from 1978 to 1986.

Do you have any reason to disagree with that finding in the re-
gional status report?

Ms. Coro. That should be in the State factual report as well. As I
say, again we have not changed any information from the regional

reports.

R'(I)r. Wesss. In the State of Georgia, the regional status report
paints a bleak picture for black students. The gap between black
and white student enrollments has increased. Black enrollment in
graduate programs, meanwhile, has decreased. Are these data cor-
rect?




303

Ms. Coro. Mr. Chairman, those reports speak for themselves.
Again, I say I cannot recollect every single page of chose reports.
N Mr. Weiss. But vou do not disagree with the facts as set forth

ere?

Ms. Coro. Thr .cts should be in the report, in the final report.
Those facts shou.. be included. We have not changed anything.

The task force was given the task of organizing all the material
they had. They had to review tons of material, and they should
have put al} that in the report.

Mr. Weiss. Meanwhile, according to the Georgia status report,
the State has not lived up to many of the commitments that it
agreed to in its desegregation plan. For example, enhancement
classes at traditionally black institutions are underfu..ded, and re-
cruitment commitments have not been fulfilled.

Does OCR believe the States should implement the measures
they agreed to in their desegregation plans?

Ms. Coro. Mr. Chairman, let me make one point clear with
regard to the task force and the factuel reports. There were times
when the headquarters staff had to go back to the regional staff
and doublecheck some of the information that was in those region-
al reports, so again I say I cannot recall every single page of those
regional reports or the factual reports, but part of that task force
responsibility was to check on those facts that the regional staff
had brought to headquarters or had sent forward to headquarters.
If there had been some difference in terms of particular numbers,
wha* could have happened was that when the regions went back to
check, there might have been a mistake. That could have hap-

ned.

Mr. WEiss. As a general proposition now, does OCR believe that
the States should implement the measures they agreed to in their
desegregation plan?

Ms. Coro. Oh, yes.

Mr. Weiss. So that if in fact the task force findings are correct,
that in fact Georgia did not meet its commitment, has not lived up
to its commitments, then OCR believes that in fact the State
should be living up to the commitments it made?

Ms. Coro. That depends on the particular commitment and the
particular measure. I ;mean you are talking about, again, hundreds
of action steps that were taken. I don’t think I should speak to a
particular step or a particular measure.

Mr. Weiss. The specific I gave you was, for example, enhance-
ment classes at traditionally black institutions are uncerfunded
and recruitment commitments have not been fulfilled. Those are
commitments that the State of Georgia had made.

Now does OCR believe that the State of Georgia should imple-
ment the measures they agreed to in their desegregation plan?

Ms. Coro. Well, I have to find out the reasons why they didn’t
implement those measures, but again I say we will go back and
make cure that the information is correct, because there could
have been a mistake on the part of regional staff in that particuiar
measure that you are talking about you see. Again, there were
hundreds or thousands of action steps.

Mr. Weiss. North Carolina, again, according to the status report,
has not lived up to its desegregation commitments. For example,
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the State promised to provide $12 million to increase the number
of blacks enrolled in college transfer programs, but reneged on
nearly $8 million of that amount.

Ms. Coro. I don’t know the reasons for that.

Mr. Weiss. Now it is not surprising that minority transfers have
not increased as promised. Do you believe the State of North Caro-
lina should have lived up to that commitment?

Ms. Coro. They may have reasons for not having been able to do
that. I do not know. This is again the opportunity for the State of
North Carolina to say we could not do those things because of this
or that or the other. I don’t know whether the State legislature
never gave them the money. I do not know. That could be one
reason. I am just coming up with a reason. I don’t know. I don’t
think I can talk about the specifics of the plan.

Mr. Wess. Nov" the regional status reports are based on onsite
reviews conducted by the OCR staff?

Ms. Coro. That was part of the information. That was not the
only information.

Mr. Weiss. These onsite reports have been provided to the sub-
committee, too, is that correct?

Ms. Coro. That is my understanding, sir.

Mr. Weiss. At this point, I would ask, without objection, that
those onsite reports go into the record.

[The onsite reports are in the subcommittee’s files.]

Mr. Weiss. OCR is responsible for ensuring that the measures
agreed to in the 10-State desegregation plans are implemented, is
that correct? That is your job, isn’t it?

Ms. Coro. To make sure they implemented measures?

Mr. WEss. Yes.

Ms. Coro. We monitor the implementation of the measures, of
course. That’s our job.

Mr. Wriss. Right, and did the onsite reports find that all the
measures agreed to by each State were implemented?

Ms. Coro. I don’t know. I couldn’t answer that question now.
There were 254 institutions, and the institutions had individual
plans. How could I know right now this very minute whether all
the measures were implemented?

Mr. WEesss. At the University of Virginia, OCR learned black re-
cruitment measures agreed to by .»e school were not adequately
funded and the school admitted it had not even bothered to moni-
tor its compliance with the desegregation plan. Are these types of
problems acceptable to the Department of Education.

Ms. Coro. You are talking about, again about one, one particular
aspect of that particular institution’s plan and implementation of
those measures.

Mr. Weiss. That is your job. Isn’t that your job?

Ms. Coro. I am saying again, that is included. We consolidated it
all in one State report, and the State report has that information.
It should be in the State report. We have not made a decision
whether the State is in compliance or aot.

If that information is in the reporc, then we will consider that as
part of our decisionmaking, but you want me to say that I will
have to base my decision on that rarticular instance?
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Mr. WEiss. I want to know whether in fact you find it acceptable
that the university failed to live up to its commitments, and did
not even bother to monitor its complian:e.

Ms. Coro. But also you have to look at all the other things that
they did. What would you say when they implemented all the other
measures that they said they were going to implement, do you dis-
regard that?

Mr. Weiss. Well, when &« State or a university enters into a de-
segregation plan and it becomes clear that they are not living up to
it, it seems to me that clearly there is a violation.

Ms. Coro. Mr. Chairman, again I don’t think I can respond to
any specific comments about the 254 institutions in the 10 States
and in these factual reports because there are hundreds of pages in
the reports.

I would be very pleased to respond to any specific concern that
you have in writing, but I mean, this very minute it is impossible
for me to do that.

Mr. Wesss. In North Carolina, an official at the Vance-Granville
Community College told OCR personnel that he saw no reason to
recruit black students. As a State-supported junior college, the
school is covered by the North Carolina desegregation plan.

Assuming that those facts are correct, wasn’t it required to re-
cruit black students?

Ms. Coro. The answer is if that was in the plan, that’s what they
were supposed to do. That’s the answer that I would give, but I
don’t know the reason. I don’t know the particular reason of why a
particular measure was not implemented. That’s what I am trying
to explain.

Mr. Wess. If a school official told OCR staff it did not want to
include black faculty or students because it did not want to face a
reverse discrimination lawsuit, is that sufficient justification for
not implementing recruitment messures contained in the Florida
desegregation plan?

Ms. Coro. That may not be an objective where you are present-
ing information, and we have alco to make sure that we represent
objective information and not just an opinion of someone who was
interviewed.

I think the information should be based on facts—what did the |
institution do, why did the institution do it, what did the institu- |
tion not do, or not an opinion of someone on the staff.

Mr. WEeiss. In 1977, the Adams court directed the Federal Gov-
ernment to develop criteria to determine exactly what constitutes
an acceptable desegregation plan within the States involved in the
Adams litigation. Is that correct?

Ms. Coro. You are talking about the——

Mr. WEiss. 1977, the Adams court directed the Federal Govern-
ment to develop——

Ms. Coro. That is my understanding, yes.

Mr. WEiss. Now OCR has provided the subcommittee with the
analysis of these critena. Without objection, I will enter them into
the record at this point.

[The material follows:]




DRAFT

Analysis of Revisad Criteria

PURPOSE

To discuss, 1n summary form, each of the Amended Criteria 1/ that has a2
numerical basis.

BACKGROUND

In 1877, HEW was directed by the Adams court (cite Pratt's Second Supplemental
Order) to develop criteria for the ingredients of acceptable desegregation
plans and to apply these criteria in renegotiating plans with six 2/ of the
eight states that had had statewide plans approved 1n 1974, A Blue Ribbon
Panel of memvers from the higher education community, interested civil
rights groups, and HEW officials was assembled by the Secretary of HEW to
assist in the development of the criteria. This panel recommended that the
criteria include numerical goals and that the states and institutions be
allowed to develop measures to accomplish the goals that would not be
approved by Federal civil rights officials because these measures would
1nvolve educational practices.

In the Amended Criteria, seven student, four employment, and one governance
criteria have a numerical basis. These criteria were written in general
terms to give the states latitude in expressing and then monitoring their
numerical goals. Prior to the issuance of the Amended Criteria, states
wmplementing higher education desegregation plans had been reporting data
to OCR using the OCR 1000 (1n 1976) and OCR 2000 (in 1977) reporting system.
Supplemental forms were developed and issued with the OCR 3000 for the
1978-79 academic year reports. They attempted to capture the data that
would be needed to track the goals in the Amended Criteria. For those
subject areas where the ED Center for Statistics (formerly NCES) collects
data biennially (i.e., student enrollment and earned degrees) and EEOC
collects employment data biennially, OCR asked these states to provide the
cata annually, using the ED/CS and EEOC instruments. As states began to
track progress under their goals using information providea in all of the
above, there was considerable variation in the way in which the states used
the data to monitor progress.

DISCYSSION

Attached at Tab A 1s an abstract for each of the numerical goals included 1n
the Amended Criteria. Each abstract provides the following 1nformation,

1) precise goal language, 2) discussion of the goal, 1n narrative terms,
including some of the assumptions upon which i1t was based and problems

inher1t in attempting to monitor progress under the goal; 3) data requirements
and sources for monitoring progress under the goal; and, 4) examples of
variations among the states in their plans commitments and methods for
measuring progress.

Y/ Amended Criteria Specifying the Ingredients of Acceptable Plans to
Desegregate State Systems of PubTic Higher Education (32 FR 407/8)

2’/ Arkansas, Florida, Georgia, North Carolina, Jklahoma, Virginia (Maryland
and Pennsylvania, because they were covered by other cour: actions, were not
covered by the Second Supplemental Order).
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NUMERICAL GOALS IN AMENDED CRITERIA

STUDENTS

Adopt the goal that for two year and four year undergraduate public higher
education institutions in the state system taken as a whole, and the pro-
portion of black high school graduates throughout the state who enter such
institutions shall be at Teast equal to the proportion of white high school
graduates throughout the state who enter such institutions.

Adopt the goal that there shall be an annual increase, to be specified by each
state system, in the proportion of black students in the traditionally white
four year undergraduate public higher education institutions in the state
system taken as a whole and in each suc institution.

Adopt the oblective of reducing the disparity between the proportion of black
high school graduates and the proportion of white high school graduates
entering traditionally white four year and upper division undergraduate public

higher education institutions Tn the state system, and adopt the goal of
reducing the current disparity by at least fifty percent by the academic
year 1982-83.

Adopt the goal that the proportion of black state residents who graduate
from undergraduate institutions in the state system and enter graduate study
or professional schools in the state system shall be at least equal to the
proportion of white state residents who graduate from undergraduate insti-
tutions 1n the state system and enter such schools. This goal {and interim
benchmarks or goals) shall be separately stated for each major field of
graduate study.

Adopt the goal of i1ncreasing the total proportion of white students attending
traditionally biack institutions (TBIs).

Commit the state to take all reasonable steps to reduce any disparity between
the proportion of black and white students completing and graduating from the
two year, four year, and graduate public institutions of higher education, and
establish interim goals, to be specified by the state system, for achieving
annual progress.

Commit the state to expand mob1lity between two year and four year institutions
as a means of meeting the goals Set forth 1n these criteria.
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NUMERICAL GOALS IN AMENDED CRITERIA

EMPLOYMENT AND COVERNANCE

IT1.A.  Adopt the goal that the proportion of black faculty and of administrators
at each instituticn and on the staffs of each governing board, or any other
state higher education entity, in positions not requiring the doctoral degree,
shall at least equal the proportion of black students graduating with masters
degrees from institutions within the state system, or the proportion of bhlack
ndividuals with the required credentials for such positions 1n the relevant
labor market area, whichever 1s greater,

I11.8. Adopt the goal that the proportion of black faculty and of administrators at
each institution ans on the staffs of each governing board or any other state
higher education entity, in positions requiring the doctoral degree, shall at
least equal the proportion of black 1ndividuals with the credentials requi.ed

- for such positions in the relevant labor market area,

IT1.C. Adopt the goal that the proportion of black non-academic personnel (by job
categorv) at each institution and on the staffs of each governing board or
any otrer state higher education entity, shall at least equal the proportion
of blark persons 1n the relevant labor market area.

I11.D. Assure hereafter and unt1] the foregoing goals are met that for the traditionally
white institutions as a whole, the proportion o blacks hired to f111 faculty
and administrat:ve vacancies shall not be less ‘han the proportion of black
individuals with the credentials required for such positions 1n the relevant
tabor market area.

I11.6. Adopt the goal of increasing the numbers of black persons appointed to systemwide

and 1nstitutional governing boards and agencies so that these boards may be more
representative of the racia population of the state or of the area served.

o 313
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GOAL I1.A.- STATEWIDE EQUAL ACCESS TO PUBLIC HIGHtR EQUCATION

1. Goal tanguage
Adopt the goal that for two year and four year undergraduate public_higker

education institutions n the state system taken as a whole, and t..e pro-

portion of bYack hfgh school graduates throughout the state who enter such
institutfons_shall be at Teast equal to the proportion of white high school
graduates throughout the state who enter such institutions.

2. Discussion of Goal

This yoal represents a commitment to h ve equal access to higher educat-on,
statewide, for black and white students. It 1s pased on the assumption
that, absent vestiges of the former system of higher education, the rate of
black high school graduates 1n the state who go on to college would ve
comparable to the rate of white high school graduates going on to college.
The many other characteristics of students entering higher education are
assumed to be constant between the races (e.g., students applying from
out-of-state, older students, not immediately out of high school).

3. Data Reguirements, Formulations, and Sources

Two types of data are needed to evaluate progress toward this goal: 1) the
number of high school graduates from schools within the state, by race,

and, 2) the number of within-state students entering college for the first-
time, by race. There are two primary methods to formulate the evaluation.

Method 1 (example)

Exactly as stated n I1.A., compare black figh school graduates going on
to coltiege with white high school graduates going on to college

Spring 1986 Florida Fall 1986 Students

H.S. Graduates Entering College Entering Rate Disparity
Black 2396 1561 65.2%
White 30384 22740 74.8% 9.6%

Method 2 (example)

Comparing black high school graduation rates with black college entrance rates

Spring 1986 Black Fall 1986 Blacks
Florida H.5, Gradua‘*es Entering College Disparity
20.8% {of high school 12.6% (of first-time-in- 8.2%
araduattior class) college students}

The data sources used for the high schco} graduation numbers are the £ & S
Survey, or state daca. Data sources for the entering college numbers a-e
the OCR Bl Report for the number of within state students entering public
colleges, or the ED (CS) G50-14P-EF Fi11 Enroliment Report (formerly the
HEGIS 2300-2.3) which does not include restdency information.

4. Variatjons Among States 1n Goal Language and Methods of Measuring Progress
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GOAL I11.B.(1) - INCREASE BLACK UNDERGRADUATE EMROLLMENT AT TRAD'TIONALLY
WHITE INSTITUTIONS

1. Goal Language

Adopt the 70al that there shall be an annual increase, to be specified by each

state system, 1n the proportion of black students in the traditionally white
four year undergraduate public higher education institutions in the state

Syc*em taken as a whole and in each such institution,

2. Goal Discussion

This goal 1s for a general increase 1n the proportion of black students enrolled
at the undergraduate level of the four-year traditionally white institutions
(TWls). Each institution, and the TWIs taxen as a whole, were to set annual
goals to reflect unspecified increases of black students. The assumption

behind this goal 1s that n formerly dual state systems, the higher education
needs of blacks were being disproportionately met by the TBls.

3. Data Requirements, Formulations, and Sources

To evaluate progress toward this goal, the number of undergraduate students
enrolled at each TWI, and aggregated to include all TWls, by race, 1s
needed each year. The number of blacks in these Jata are compared to the
expressed annual goals. The data source is the ED (CS) G50-14P-EF Fall
Enrollment Report (formerly the HEGIS 2300-2.3) for undergraduate full and
part-time enrollment. The goals are included 1n the state plans,

4. VYariations Among States n Goal Language and Methods of Measuring Progress
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GOAL 11.B.(2) ~ REDUCE THE DISPARITY IN BLACK AND WHITE STUDENT
ENTRANCE TO TWIS

1. Goal Language

Adopt the objective of reducing the disparity between the proportion of black

high school graduates and the proportion of white high school graduates

entering traditionally white four year and upper division undergraduate public
gher education institutions in the state System; and adopt the goal o

reducing the current disparity by at least fifty percent by the academic

year 1982-83. However, this shall not require any state to increase by that

date black student admissions by mor~ than T50 percent above the admissions
for the academic year of 1976-1977.

2. Goal Discussion

This goal augments the 1I.B.(1) goal for black enroliment at four-year
undergraduate TWls and places emphasis on the entering black students.

The objective was to reduce by 50 percent the base disparity between blacks
and whites entering the TWis by the end of the five-year plan. As written
in the Amended Criteria, it is nnt clear whether this goal was to be applied
to each TW] or to TWIs, as a whole, or to both. It also is not clear if
entering transfer students are to be included. There were several aspects
of the state higher education Systems that influenced the language of this
criterion 1n 1977. Florida had upper division TWls (i.e., Junior and semior
year baccalaureate programs and graduate programs). In 1983, Florida con-
verted these institutions to include the full four-years of a baccalaureate
program. Also, in 1977, HEW was negotiating with the University of North
Carolina (UNC) system, which had five traditionally black institutions (TBIs)
and si1x TWIs. The 150 percent cap was included in 11.B.(2) because 1t was
believed that eliminating one half of the disparity at the TWls over the
five year plan would have a negative impact on North Carolina‘s TBIs that
were just beginning enhancement programs, and, would not be successful in
competing with the TWls.

3. Data Requirements, Formulations, and Sources

1f this goal is read not to include transfer students, two types of data

are needed annually to evaluate progress: a) the number of high school
graduates in the state, by race; and, b) the number of within-state students
entering TWls for the first time, by race. If it is read to include transfer
students, the annual data needs also include: a) the number of within-state
students transferring 1nto TWls, by race, and, b) the number of within-state
students who completed associate degree programs 2 the state's two-year in-
stitutions, by race. There are two methods for furmulating the evaluation:
a) apply the criterion to the statewide aggregate of TWIs and determine the
required change at the state level, or, b) apply the criterion to each insti-
tution and aggregate the results to the state level. The data sources for
high school graduates and entering freshmen are the same as for goal 11.A,
the £ & S Survey and the OCR B1 Report. The data sources for transfer
students are the OCR B1 Report for enroliment data and the HEGIS 2300-2.1
Earned Degrees Report for completion data.

4. Variation Among States in Goal La~guage and Methods of Measuring Progress
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I1.C. - EQUAL ACCESS TO GRADUATE/FIRST PROFESSIONAL EOUCATION

1. Goal Lanaguage

Adopt the goal that the Erogortion of black state residents who graduate

from undergraduate nstitutions in the state system and enter graduate study

or professional schools Tn the state system sha e at least equal to the
roportion of white state residents who graduate from undergraduate insti-

tutions 1n the state system and enter such schoo S. This goal [and interim
enchmarks or goals) sha e separately stated for eac major field o

graduate study.

2. Goal Discussion

This goal represents a commitment to have equal access to graduate Tevel
higher education, statewide, for blacks and whites, As 1n goal ]I.A., it

1s based on certain assumptions, primarily that the progression rate of black
and white baccalaureate degree earners to the graduate level study should be
equal, absent the vestiges of the dual system of higher education, and that
other characteristics of entering students are constant between the races.
Because graduate/first professional programs have differing requirements as
undergraduate prerequisites, states were to identify the acceptohle under-
graduate feeder discipiines for the major fields of graduate study.

3. Data Requirements, formulations, and Sources

To evaluate progress towards this goal, three types of data are needed
annually: a) the number of state residents graduated with a baccalaureate
degree from undergraduate institutions in the state system, by race and by
major field of study; and, b) the number of state residents who enter
graduate/first-professional study, by race and major field o” study, and

. . - feeder discipiines jdentified by each state. There are no Federally
collected data to use to evaluate progress toward this goal unless the
residency component is disregarded. The graduation/completion data, without
the within-state element, are available in the HEGIS 2300-2.1 Report. The
graduate level enrollment data are available in the Ep (CS) 650-14P-EF
Report (formerly the HEGIS 2300-2.3 Report). The feeder disciplines are
available 1n the state plans or supplemental do. uments from the state. To
formulate the evaluation of progress, the enrol .nent data, grouped according
to the state-identified feeder disciplines and by race, are compared to the
undergraduate graduation data, grouped swmilarly. The disparity is any
difference between the black and the white student progression from the
appropriate feeder disciplines to tr > graduate level.

4, Variatiu. .snong States 1. Goal Language and Methods of Measuring Progress
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GOAL II.D. - INCREASE WHITE ENROLLMENT At TRADITIONALLY BLACK INSTITUTIONS

1. Goal Language

Adopt the goal «i increasing the total proportion of white students attending
traditionally olack institutions (1BIs).

2. Goal Discussion

This goal 1s for a general 1ncrease in the proportion of white students enrolled
at th2 undergraduate level of the four-yea~ traditionaliy black institutions
(18I.,. Acco~dirg to the Amended Criteria, because of the “unequal status of
the Black colleges and the real danger that desearegation will diminish higher
education opportunities for Blacks,* (Civil Action No. 3095-70; Second Supple-
mental Order at page 4), two steps are to precede establishment of numerical
goals for white enrollment at the TBIs- a) an increasing enrollment of black
students in the higher education system and at the TWls; and, b) accomplishment
of specific steps to strengthen/enhance the TBIs. This goal 1S not limited

to undergraduate enrollment, as its counterpart, 11.B.(1), for TWls.

3. Data Requirements, Formulations, and Sources

To evaluate progress toward this goal, the number of undergraduate Students
enrolled at each 1Bl, and aggregated to include all 13ls, by race, is

needed each year. The nurber of whites 1n these cata are compared to the
expressed annual goals. The data source is the ED (CS) G50-14P-EF {formerly
the HEGIS 2300-2.3 Report) for undergraduste and graduate enrollment.

4. Variations Among States I1n Goal Language and Methods of Measuring Progress
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GOAL IT.E. - REDUCE ANY DISPARITY BETWEEN BLACK AND WHITE STUDENTS
COMPLETION/GRADUATION RATES

1. Goal Language

Commit the state to take all reasonable steps to reduce any disparity between
the proportion of black ind white students comglet1n9 and graduating from the
two year, four year, and raduate public institutions of higher education, and
establ1sﬁ interim goals, to be specified by the state system, for achieving
annual progress,

2. Goal Discussion

This goal includes a commitment to reduce any disparity 1n the retention of
black and white students at al] levels of higher education, The disparity
1s measured n terms of the proportion of blacks graduating from two, four,
and graduate degree programs Compared to the proportion of whites graduating
at the simlar levels. The goal separately considers each level of study.
There are several assumptions 1n this goal that are problemmatic, The goal
is formulated using the mode! of higher education study that a student
enters as a freshman, and four years later, at that same mstitution, the
student 1n the model Completes the baccalaureate degree program. CorrecCting
for such characteristics as student transfers, stopping-in-and-out of

study programs, enrolling a part-time students is very difficult and of
questionable value. The yiable alternative is the student tracking procedures,
which most of the states adopted, to accomplish the gyerall objective of
1dent1fying and correcting disparity 1n retention rates of blacks and
whites.

3. Data Rejutrements, Formulations, and Sources

Tne data requirements and formulations are equally complex. There 15 no
one method for evaluating progress under this goal. Data generally are
avarliable 1n student tracking systems in the states, 1n the OCR B6 Report,
1n the HEGIS 2300-2.1 Report. Because of the wide variation among the
states 1n colleci1ng Information and evaluating progress, a standard
approach to measuring states' progress under this goal 1s not available.

4. Variation Among States 1n Goal Language and Methods of Measuring Progress
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GOAL 1I.F. - EXPAND MOBILITY BETWEEN TWO AND FOUR YEAR INSTITUTIONS

1. Goal Language

Commt the state to expand mobility between two year and four year institutions
as 2 means of meeting the goals set forth in these criteria.

2. Goal Discussfon

This goal has no standard formulation for evaluating progress made by the states
to expand mob1lity between the two and four year institutions. Procedures 1n
state systems of higher education regarding student movement from two to four
year institutions vary greatly. Therefore, 2fforts to expand mobility would
take many different forms in order to accomplish this goal. Since the adoption
of the Amended Criteria, some of the states have implemented standardized tests
in order tor students to progress to the upper level of a baccalaureate program
(e.g., Georgia, Florida).

3. Data liequirements, formulations, and Sources

There are two types of annual data needed to evaluate progress under this goal.
a) the number of students completing/graduating, by race and level, b) the num-
ber of students who progress from the two year to the four year institutions,
by race. There are no Federally collected data to show the number of these
students. State retention data can be used to assess mobility.

4. Variations Among States in Goal Language and Methods of Measuring Progress
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GOAL IIT.A. - EMPLOYMENT OF BLACKS (IN PROFESSIONAL POSITIONS NOT REQUIRING
THE DOCTORATE) EQUAL TO BLACKS RECEIVING MASTERS DEGREES

1. Goal Language
Adopt the goal that the proportion of black faculty and of administrators

at each institution and on the staffs of each governing board, or any other

state higher education entity, in positions not requiring the doctoral degree,

shall at Teast equal the proportion of plack students graduating with masters

degrees from instiiutions within the state system, or the proportion of biack

individuals with the required credentiais for such positions in the reievant

Tabor market area, whichever Is greater.

2. Goal Discussion

This goal 1s to have blacks employed in executive/administ ative/managerial
positions (E/A/M) and instructional faculty positions that do not require

a doctoral degree in the same proportion as the proportion of blacks graduated
wWith masters degrees 1n the stite. The goal applies to institutions and to
staffs of governing boards and state higher education entities. The goal 1s
to be established separately fcr the E/A/M employment category and the
instructiona: faculty category.

3. Data Requirements, Formulations, and Sources

There are three types of annual data needed to evaluate progress toward this
goal: a) the number of E/A/M and 1nstructional faculty employed at each in-
stitution, by race, and degree held; b) the number of professional employees

on staffs of governing boards and higher education entities, by race and

degree held, and, c} the number of graduates with masters degrees “rom insti-
tutions 1n the state, by race. (For states that elected to use labor market
data or used E.0. 11246 plans for establishing the baseline for this goal,

the numbers are contained in the plans or state-generated labor market data.)
Institutional employment data are provided annually in the OCR EE0-6 Supplement.
Data regarding staff employed by higher education agencies ano governing boards
are provided annually n the OCR AZa Report.

4. Variation Arong States in Goal Language and Methods of Measuring Progress
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GOAL II1.B. - EMPLOYMENT OF BLACKS (IN POSITIONS REQUIRING THE oOCTORATE)
EQUAL TO BLACKS WITH DOCTORATES IN RELEVANT LABOR MARKEY

1. Goal Language

Adopt the goal that the proportion of black faculty and of administrators at
each jnstitution and on the staffs of each governing board or any other state
higner education entity, Tn positions requiring the doctoral degree, shall at

1e.st equal the groggrtion of piack ndividuals with the credent¥als required
Tor such posTtions in the relevant 1abor market area.

2. Goal Discussion

This goal is to have blacks employed in executive/administrative/managerial
positions (E/A/M) and instructional faculty positions that require a doctora:
degree in the same proportion as the proportion of blacks holding doctoral
degrees in the relevant labor market area. The goal applies to fnstitutions
and to staffs of governing boards and state higher sducation entities. The

goal is to be established separately for the E/A/M employment category and

the instructional faculty category.

3. Data Requirements, Formulations, and Sources

There are three types of annual data needed to evaluate progress toward this
goal: a) the number of E/A/M and instructional faculty employed at each in-
stitution, by race, and degree held; b) the number of professional employees
on staffs of governing boards and higher education entities, by race and

degree held; and, c) the number of graduates with doctorate degrees from insti-
tutions in the state, by race. (For stutes that elected to use labor market
data or ysed E.0. 11246 plans for establishing the baseline for this goal,

the numbers are contained in the plans or state-generated labor mai ket data.)
Institutional employment data are provided annually in the OCR EE0-6 Suppiement.
Data regarding staff emp’jyed by higher education agencies and governing toards
are provided annually in the OCR A2a Report.

4. variation Among States in Soal Language and Methods of Measu~ing Progress
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GOAL 111.C. ~ EMPLOYMENT OF BLACKS IN NON-ACADEMIC POSITIONS EQUAL
BLACKS IN THE RELEVANT LABOR MARKET

T. Goal Language

Adopt the goal that the proportion of black non-academic
categor

2. Goal Discussion

This goal 1s to have blacks employed in each of the non-academic EE0-6
employment categor‘es in the same proportion as the proportion of blacks
in the relevant labor market area. The goal applies to institutions and to
staffs of governing boards and state higher education entities. The goal
is to be established separately for the following employment categories:
secretarial/clerical; technical/paraprofessional; skilled crafts; and,
service/maintenance,

3. Data Requirements, Formulations, and Sources

There are three types of annual data needed to evaluate progress toward this
goal: a) the number of non-academic staff employed at each institution, by
race, and EE0-6 employment categoiy; b) the number of non-professional
enployees on staffs of governing boards and higher education entities, by
race and EE0-6 employment category; and, ¢) the number of individuals in
the relevant labor markets, by race and £E0-6 employment category. (For
states that elected to use labor market data or used £.0. 11246 plans for
establishing the baseline fcr this goal, the numbers are contained in the
plans.) Institutional employment data are provided annually in the OCR
EE0-6 Report. Data regarding staff employed by higher education agencies
and governing boards are provided anrually in the OCR AZa Report.

4. Vvarfation Among States in Goal Language and Methods of Measuring Progress
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I11.6. - BLACK REPRESENTATION ON HIGHER EDUCATION GOVERNING BOARDS
EQUAL TO BLACK POPULATION IN STATE OR AREA SERVED

1. Goal Language

Adopt the goal of increasing the numbers of black persons appointed to systemwide
and institutional governirg boards and agencies so that t iese boards may be more

representative of the racfal popuTation of the state or of the area served.

2. Goal Discussion

This goal is to nave a racial composition of higher education governing boards
that 1s reflective of the racial population of the state or an institution's
service area. Accomplish’ .g this goal can be problemmatic in those states

with elected boards or a .igh number of board positions reserved for individuals
in ex officio positions.

3. Data Requirements, Formulations, and Sources

There are two types of data needed to evaluate progress toward this goal:

) the number of members of each governing board, by race; and, b) the number
of people in the state cr in an iastitution's service, by race. The information
regarding the composition of the boards is provided annually in the OCR A5
Report. The best population data are those provided in the U.S. Census Reports.

4. Variation Among States in Goal Language and Methods of Measuring Progress

State plans, generally, presented clearl; stated goals for boards of governanse.
Florida's State University System established the statewide black population of
12.7 percent as its goal for its Board of Regents; Florida's Community College
System established the statewide population, rounded to 13 percent, for the
system, and established an additional goal of black representation on each of

the 28 community college boards. Because Florida's governor arpaints a percentage
of the community college board positions and regent positions, procedurally,
meeting this goal was not difficult for Florida.




STUDENTS

IL.A. Mopt the goal that for two year and four year undergraduate public higher
educat1on 1nstitutions in the state system taken as a whole, and the pro~
portion of black high school graduates throughout the state who enter such
institutions shal at least equal to the proportion of white high school
graduates throughout the state who enter such institutions.

II.B.(1) Adopt the goal that there shall be an *nnua: increase, to be specified by each
state system, in the proportion of black students in the traditionally white
four year undergraduate public higher education institutions in the state
system taken as a whole and in each such institution.

I1.B.(2) Adopt the dbject ve of reducglg the disparity between the proportion of black
high school graduates proportion of white high school graduates

) entering traditicnally white four year and upper division undergraduate puwlic 1
highe~ education institutions in the state system; and adopt the goal of

redicirg the current disparity by at least fifty percent by the academic
year 1982-83.

II.C. Adopt the goal that the proportion of black state residents who graduate
fram undergraduate institutions in the state system and enter graduate st
or professional achools in the state system shall be at least %I to EEP
proportion of white state residents who graduate fiom undergraduate insti-
tutions in the state system and enter such schools. This goal (and interim
benchmarks ot goals) shall be separately stated for each major field of
graduate study.

II.D. Adopt the goal of increasing the total proportion of white students attending
traditionally black institutions (TBIs).

II.E. Conmit the state to take all reasonable steps to reduce any disparity between
the proportion of black and white students campleting and graduating frar the
two year, four year, and graduatz public institutions of higner education, and
establish interim goals, to be specified by the state system, for achieving
annual progress.

II.F. Comut the state to e% mob1rlity between two year and four year institutions
as a means of meeting goals set forth 1n these criteria.

O
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IIL.B.

III.C.

III.D.

III.G.

Adopt the goal that the proportion of black faculty and of administrators
at each institution and on the staffs of each governing boa.d, or any other
state higher education entity, in positions not requiring the doctoral degree,
shall at least equal the proportion of black students graduating wiih masters
degrees fram institutions within the state System, or the proportion of black
1ndivaduals with the required credentials for such positions in the relevant
labor market area, whichever is greater.

Adopt the goal that the proportion of black faculty and of administrators at
each institution and on :he staffs of each governing board or any other state
higher education entity, in positions requiring the doctoral degree, shall at
least equal the proportion of black individuals with the credentials required
for such positions in the relevant iabor market area.

Aopt the goal that the proportion of black non-academic personnel (by job
category) at each institution and on the staffs of each governing board or
any other state nigher education entity, shall at least equal the proportion
of black persons in the relevant labor market area.

Assure hereafter and until the foregoing goals are met that for the traditionally
white institutions as a whole, the proportion of blacks hired tc f£ill faculty
and administrative vaca~cies shall not be less than the proportion of black
individuals with the credentials required for such positions in the relevant
labor market area.

Adopt the goal of increasing the numbers of black persons appointed to syStemwide
and 1nstitutional governing boards and agencies so that these boards may be more
representative of the racial popalation of the state or of the area served.
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To discuss, in summary form, each of the Amended Criteria 1/ that has a
numerical basis.

BACRGROUND

In 1977, HEW was directed by the Adams court (cite Pratt's Second Supplemental
Ocder) to develop criteria for the ingredients of acceptable desegregation
plans and to apply these criteria in renegotiating plans with six 2/ of the
eight states that had had statewide plans approsed in 1974. A Blue Ribbon
Panel of members fram the higher education camunity, interested civil
rights groups, and HEW of ficials was assembled by the Secretary cf HBW to
assist in the development of the criteria. This panel recammended that the
criteria include numerical goals and that the states and institutions be
allowed to develop measures to accomplish the goals that would not be
approved by Pederal civil rights officials because these measures would
involve educational practices.

In the Mwended Criteria, six student, one governance, and four employment
criteria have a numerical basis. These criteria were written in general
tems to give the states latitude in expressing and then monitoring their
numerical goals. Prior to the 1ssuance of the Amended Criteria, states
implementing higher education desegregation plans had been reporting data
to OCR ns1ng the OCR 1000 (1n 1976) and OCR 200 (in 1977) reporting system.
Supplemental forms were developed and issued with the OCR 3000 for the
1978-79 academic year reports. They attempted to capture the data that
would be needed to track the goals in the Amended Criteria. As states
began to track prog-ess under their goals, however, there was considerable
variation in the way in which the states used the data to monitor progress.

DISQUSSION

Attached at Tab A 1S an abgtract for each of the numerical goals included 1n
the Mmended Criteria. Each abstract pr wides the following information:

1) precise language; 2) discussion of the goal, in narrative terms,
including some of the assumptions upon which it was based and problers

inherit 1n attempting to monito:r progress under the goal; 3) data requirements
and sources for monitoring progress under the goal; and, 4) examples of
variations among the states in their plans commitments and methods for
measuring progress.

1/ Amended Criter:a Specifying the Ingredients of Acceptable Plans to
Desegregate State Systems of public Higher Education (42 FR 4078)

2/ Arkansas, Florida, Georgia, North Carolina, Oklahoma, virginia (Maryland
ani Pennsylvania, because they were coverad by other court actions, were not
covered by the Second Supplemental Order).

Attachments
As Stated
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GOAL II.A.- STATEWIDE BQUAL ACCESS TO PUBLIC HIGHER EDUCATION

1. Goal Language

59_5 the goal that for two year and four year undergraduate public _higher
ucation institutlons in the state system taken as a whole, and the pro-

tion of black high school graduates throughout the state who enter such
msE titutions shal st Jeast equal to the proportion of white high school
graduates throughout = state who enter such institutions.

2. Discussion of Goal

This goal represents a commitment to have equal access to higher education,
statewide, for black and white studenits. It 1s based on the assumption
that, absent vestiges of the formr.c system of higher education, the rate of
black high school graduates in tlie state who go on to college would be
comparable to ti.e rate of whit= high school graduates going on to COllege.
The many other char>~teristics of students entering higher education are
assumed to be constant between the races (e.g., students applying fram
out-of-state; older students, not immediately out of high school).

3. Data Requirements, Formulations, and Sources

Two data functions are required to evaluate progress toward this goal: 1)
the nurber of high school graduates from schools within the state, by race;
and, 2) the number of within-state students entering college for the first-
time, by race. There are two pPrimary methods to formulate the evaluation.

Method 1 (example)

Exactly as stated in II.A., compare black high school graduates going on
to college with white high school graduates going on to college:

Spring 1986 Florida Fall 1986 Stuuents
H.S. Graduates Nter 1 sy wlTege Entering Rate Disparity

Black 2396 1561 65.2%
White 30384 22740 74.8% 9.6%

Method 2 (example)

Camparing black hugh sc*ool graduation rates with black college entrance rates:

::gnra_mg 1986 Bla k Fall 1986 Blacks
Florida H.S. Gracuates Butering College Disparit
20.8% (of hagh school 12.6% (0f “rroc-time-1in- 8.2%
graduation class) college students)

The data sources used for the high school graduation numbers are: the E ¢ S
Survey, or state data. Data sources for the entering college numbers are:
the OCR Bl Report for the number of within state students entering public
colleges, or the ED (CS) GS0-14p-EF Fall Enrollment Report (formerly the

HEGIS 2300-2.3) which does not include residency information.
4. Variations Among States 1n Goal Language and Methods of Measuring Progress
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COAL II.B.(1) - INCREASE BLACK UMDeAGRADUATE ENROLIMENT AT TRADITIONALLY
WHITE INSTITUTIONS

1. Goas Langiage

Adopt the goal that there shall be an annual increase, to be specified by each
state system, in the proportion of black students in the traditionally white
four year undergraduate publi~ higher education institutions in the state
Systen taken as a whole and In each such institution.

2. Goal Discussion

This goal is for a general increase .n the proportion of black students enrolled
at the undergraduate level of the four-ye.r traditionally white instituticns
’ 's). Each institution, and the TWIs taken as a whole, were to set annual

als to reflect unspecified increases of black students. The assumption
pehind this goal 1s that in formerly dual state systems, the higher education
needs of blacks were being disproportionately met by the TBIs.

3. Data Requirements, Formulations, and Sources

To evaluate progress voward this goal, the number of undergraduate students
enrolled at each TWI, and aggregated to include all ™Is, by race, is
needed each year. The nuwber of blacks in these data are campared to the
expressed annual goals. The data swrce is the HEGIS 2300-2.3 survey
information for undergraduate full and part-tume enrollment,

4. Variaticns Among States 1r Goal Language and Methods of Measuring Progress




325

L) -
GOAL II.B.(2) - REDUCE THE DISPARITY IN BLACK AND WHITE Mt. M
ENTRANCE TO TWIS £

1. Goal language

the objective of reduc the disparity between the proportion of black
i uates proportion of white high school graduates

entering | tionally white four year and upper division undergraduate public
higher education institutions In the state system; and adcpt the goal of

uc current d%n east fifty percent by the academic
year 1927-53, However, this not_tequire any state to increase by that
date black student admissions by more than 150 percent above the aamissions
for the academic year of 1976-1977.

2. Goal Discussion

This goal augments the I1I.B.(1) goal for black enrollment at four-year
undergraduate TW[s and places emphasis on the entering black students.

The objective wus to reduce by 50 percent the base disparity between blacks
and whites entering the TWIs by the end of the five-year plan. As written
in the Amended Criteria, it is not clear whether this goal was to be applied
to each ™I or to WIS, as a whole, or to both. It alsmo is not clear if
entering transfer students are to be included. There were several aspects
of the state higher education systems that influenced the language of this
criterion in 1977. Florida had upper division WIS (i.e., junior and senior
year baccalaureate programs and graduate programs). In 1983, Florida con-
verted these institutions to include the full four-years of a baccalaureate
program. Also, in 1977, HBA was negotiating with the Uhiversity of North
Carolina {UNC) system, which had five tra’itionally black institutions (TBIs)
and six WIsS. The 150 percent cap was i. luded in II1.B.(2) because it was
believed that eliminating one half of the disparity at the TWIs over the
five year plan would have a negative impact on North Carclina's TBIs that
were just beginning enhancement programs, and, would not be successful in
canwpeting with the TWIs.

3. pata Requirements, Formulations, and Sourc.s

If thas goal 18 read not to include transfer students, two types of data

are needed annually to evaluate progress: a) the number of high school
graduates 1n the state, by race; and, b) the number of within-state students
entering TWIs for the first time, by race. If it is read to include transfer
students, the annual data needs also include: a) the number of within-state
students transferring into WIS, by race; and, b) the number of within-state
students who campleted associate degree programs at the state's two-year in-
stitutions, by race. There are two methods for formulating the evaluation:
a) apply the cciterion to the statewide a)greqate of TWIs and determine the
reuired change at the state level; or, b) apply the criterion to each insti-
tution and aggregate the results to the state level. The data sources for
high school graduates and entering freshmen are the same as for goal II.A,
the E & S Survey and the OCR Bl Report. The data sources for transfer
students are the OCR Bl Report for enrollment data and the HEGIS 2300-2.1
Earned Degrees Report for campletion data.

4. Variation Among States 1n Goal Language and Methods of Measuring Progress
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II.C. = INCREASE BLACK GRADUATE/FIRST PROFESSIONAL MBDRA:" N
1. Goal Lanaguage

% the that the ',Morﬁg black state residents who ?mte
undergraduate institutions the state tem and enter uate s
1"achools ]

or_professional n state sys at least equal to
ion of white state residenta who graduate from unde uate ingti-
tutions in the state tem enter schools. terim

benchmarks or be ately stated for each major field o
graduate study.

2. Goal Discussion

This goal r _ esents a commitment to have equal access to graduate level
higher education, statewide, for blacks and whites. As in goal II.A., it

18 based on certain assumptions, primarily that the progression rate of black
and white haccalaureate degree earners to graduate level study should be
equal, ab nt the vestiges of the dual system of higher education, and that
other characteristics of entering students are constant between the races.
Because graduate/first professional programs have differing requirements as
undergraduate prerequisites, states were to identify the acceptable under-
graduate ceeder disciplines for the major fields of graduate study.

To evaluate progress towards this goal, two data functions are needed
annually: a) the number of state residents graduated with a baccalaureate
degree fram undergraduate institutions in the state systenm, race and by
major field of study; and, b) the number of state residents enter
graduate/first-professional study, by race and major field of study. There
are no Federally collected data to use to evaluate progress toward this goal
unless the residency camponent is disregarded, The graduation/ooepletion
data, without the within-state element, are available in the HEGIE 2300-2.1
Report. The graduate level enrollment data are available in the LD (CS)
G50-14P-EF Report (formerly the HEGIS 2300-2.3 Report). To formulate the
evaluation of progress, the enrollment data, grouped according to the state-
wdent1fied feeder discipiines and by race, are campared to the undergraduate
graduation data, grouped sumilarly. The disparity is any difference between
the black anr the white student progression fram the apropriate feeder
discaplires to the graduate level.

4. Vvariation Among States 1n Goal Language and Methods of Measuring Progress
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GOAL 11.D. ~ INCREASE WHITE ENROLIMENT AT TRADITIONALLY BLACK INSTITUTIONS

1. Goal Language

Mopt the goal of increasing the total proportion of white students attending
traditionally black institutions (TBIS).

2. Goal Discussion

This goal is for a general increase in the proportior of white students enrolled
at the undergraduate level of the four-year traditionally blad institutions
(TBIs). Acoording to the Amended Criteria, because of the “unequal status of
the Black colleges and the real danqer that desegregation will diminish higher
education opportunities for Blacks,® (Civil Action No. 3095-70; Second Supple-
mental Order at page 4), two Steps are to precede establishment of numerical
goals for white enrollment at the TBIs: 2) an ircreasing enrollment of black
students 1n the higher education system and at the TWIs; and, b) accamplishment
of specific steps to strengthen/enhance the TBIs. This goal 18 not limited

to undergraduate enrollment, as 1ts counterpart, II.B.(1l). for ™Is.

3. Dita Requirements, Formulations, and Sources

To evaluate progress toward this goal, the number of undergraduate students
enrolled at each TBI, and aggregated to include all TSIs, by race, is
needed each year., The number of whites in these data are campared to the
expressed annual goals. The data source is the ED (CS) GS50-14P-EF (formerly
the HBGIS 2300~2.3 Report) for undergraduate and graduate enrollment.

4. variations Among States in Goal Language and Methods of Measuring Progress




s, .

ERIC

Aruitoxt provided by Eic:

328

DRAL

GOAL II.F. - EXPAND MOBILITY BETWEEN TWO AND FOUR YEAR INSTTTUTIONS

1. Goal Language

Commit the state to expand mobility between two Year and four year instatutions
as a means of meeting the goals set forth In these criteria.

2. Goal Discussion

This goal has no standard formulation for evaluating progress made by the states
to expand mobility between the two and four year institutions. Pprocedures in
state systems of higher education regarding student movement from two to four
year institutions vary greatly. Therefore, efforts to expand mobility would
take many different forms in order to accomplish this goal. Since the adoption
of the Amended Criteria, same of the states have implemented standardized tests
1n order for students to progress to the upper level of a baccalaureate program.
(e.g., Georgia; Florida).

3. "ata Requirements, Pormui2tions, and Sources

There annual data needed to evaluate implementation of this goal and the widely
varied system requirements and procedures inkibit any standard data needs or
formulations. The campletion data, generally, are available in the BEGIS
2300-2.1 Report; however, there are no Federally collected data to show

the number of thesest\xlentsumprogtessﬁmmetuoyearmme four

year institutions, by race. State retention data can be used to assess
mobility.

4. Variations Mmong States in Goal Language and methods of Measuring Progress
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MMERICAL GOALS IN AMENDED CRITERIA DRA} ¢

STUDENTS

Adopt the goal that for two year and four year undergraduate public higher
education institutions in the state tem taken as a whole, and the pro-
portion of black high school graduates throughout theé state who enter such
1nstitutions shal at Teast equal to the proportion of white high school
grajuates throughout the state who enter such institutions.

Adopt the goal that there shall be an annual increase, to be specified by each
state system, in the proportion of black students in the traditionally white
four year undergraduate public higher education institutions in the state
system taken as a whole and 1n each such institution.

Adopt the objective of reduc the disparity between the proportion of black
high school graduates proportion of white high school graduates
entering traditionally white four year and upper division undergraduate pwblic

higher education institutions in the state system; and adopt the goal of
reducing the current disparity by at least fifty percent by the academic
year 1982-83.

Mppt the goal that the proportion of black state residents who graduate
from undergraduate institutions in the statc system and enter graduate stud
or professional schools in the state system shall be at least equal to the
proportion Of white state residents who graduate from undergraduate insti-
tutions 1n the state sy-tem and enter such schools. This goal (and interim
benchmarks or goals) shall be separately stated for each major field of
graduate study.

Adopt the goal of increasing the total proportlon of white students attending
traditionally black 1institutions (TBIs).

Cawut the state to take all reasonaple ctcps to reduce any disparity between
the proportion O. black and white students completing and graduating fram the
two year, four year, and graduate public institutions of higher education, and
establish interim goals, to be specified by the state system, for achievang
annual progress.

Commit the state to expand mobility between two year and four year institutions
as a means Of meeting the goals set forth *n these criteria.
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WMERICAL GOALS IN AMENGCE CRITERIA

EMPLOYMENT AND GOVERNANCE

Adopt the goal that the proportion of black faculty and of administrators

at cach 1nstitution and on the staffs of each governing board, or any other
state higher education entity, 1n positions not requiring the doctoral degree,
shall at least equal the proportlon of black students graduating with masters
decrees fram istitutions within the state system, or the proportion of black
individuals w.ch the required credentials for such posi1tions 1n the relevant
labor market area, wh.chever 1s greater.

Adopt the goal that the proportion of hlack faculty and of administrators at
each 1nstitution and on the staffs of ach governing board or any other state
higher education entity, in positions requiring the doctoral degree, shall at
least equal the proportion of black individuals with th? credentials required
for suth positions 1n the relevant labor market area.

Adopt the goal that the proportion of black non-academic_personnel (by job
category) at each institution and on the staffs of each governing board or
any other state higher education entity, shall at least equal the proportion
of Black prredns In the relevant labor market area.

Assure hereafter and until the foregoing goals are met that for the traditionally
white institutiors as a whole, the proportion of blacks hired to €111 faculty
and administrative vacancies shall not be less than the proportion of black
individuals with the credentials required for such 20s1tions 1n the relevant
labor market area.

Adopt the goal of increasing the numbers Of plack persons appointad to systemwide
and 1nstitutional governing boards and agencies o that these boards may be more
representative of the raciai population of the state or of the area served.

- 3
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Mr. Weiss. According to OCR’s analysis, a blue ribbon panel of
members from colleges, civil rights groups, and Federal officials
was assembled to develop the criteria. The panel recommended
that the criteria include numerical goals. Is that correct? Is that
your understanding?

Ms. Coro. That is my understanding.

Mr. Weiss. The panel also recommended that the institutions af-
fected by the desegregation plans develop their own numerical
goals. Is that correct?

Ms. Coro. Yes.

Mr. Wxiss. Then the goals contained in the desegregation plans
were established by the schools themselves and not by the Federal
Government. Is that correct?

Ms. Coro. Yes.

Mr. Weiss. Then in summation, a Federal court ordered the cri-
teria, all the parties concerned agreed that the criteria should re-
quire numerical goals, and the schools set their own goals. That is
what happened, right?

Now are you familiar with the U.S. Court of Appeals Sixth Cir-
cuit decision in Geier v. Alexander? That is a case in which the
court ruled last year that the use of numerical goals to desegregate
a State system of higher education and eliminate the residual ef-
fects of previously illegal dual systems of education was legal and
did not deprive nonminority students of equal protection under the
civil rights laws. That is what the court decided to do. You don’t
disagree with that, do you?

Ms. Coro. That is a decision of the court. Whether I agree or dis-
agree is immaterial. That’s a decision of the court.

Mr. WEeiss. You know that is in fact a de “sion of the court?

Ms. Coro. Isn’t that a decision of the court?

Mr. Kiko. If that is what you represent as what the court said, I
would agree.

Mr. Weiss. OK. Now, do the court-ordered criteria require that
the proportion of black high school graduates be equal to the pro-
portion of white high school graduates throughout the State who
enter 2- and 4-year colleges? I should ask that, when they don't,
doesn’t the court order in fact require that?

Ms. Coro. The criteria, well, I would have to look at the criteria.
My understanding is that the criteria include the specific numbers,
but based on the percentage of graduates. We can look at the crite-
ria right here.

Mr Weiss. You will not disagree that that is what the court-or-
dered criteria said? Now has this goal been met, do you know, in
all the 10 States whose desegregation plans have expired?

Ms. Coro. Have they met?

Mr. Weiss. Have they met that requirement, that criteria that
the propor:ion of black high school graduates > equal to the pro-
portion of white high school graduates throughout the State who
entered 2- and 4-year colleges?

Ms. Coro. You are asking me about the 10 States, whether they
have met the criteria? '

Mr. Weiss. Right.
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Ms. Coro. I don’t think I can answer that question. Based on the
numbers that I have seen, in many instances, they have not met
the criteria.

Mr. Weiss. Has the goal been met in any of the 10 States to your
knowledge?

Ms. Coro. I don’t know, Mr. Chairman. I will have to look at all
the factual reports and provide that information.

I understand that some States have met those numbers, but I
don’t think I should——

Mr. Weiss. Our information is that it has not been met, but I
would appreciate your submitting that information for the record.

Ms. Coro. We will, sir.

[The information follows:]
Please note that the criteria listed in the document Revised Criteria Specifying
the Ingredients of Acceptable Plans to te State Systems of Public Higher

Education (Revised Criteria) are intended only as guidelines in formulating accepta-
ble desegregation plans. Not every State was required to set goals under all criteria.

Of the tep States in question, six States (Arkansas, Delaware, Georgia, Oklahoma,
South Carolina, and Virginia) developed Statewide goals to achieve parity in the col-
lege entrance rates of black and white high school graduates. None of them met
that goal, although Delaware and South Carolina showed progress.

Mr. WEesss. Under the court-ordered criteria, isn’t each State re-
quired to reduce the disparity between the proportion of black high
school graduates and the proportion of white high school graduates
in traditionally white 4-year colleges by at least 50 percent by the
school year 1932-1983?

Ms. Coro. I assume that is what is in the criteria.

Mr. WEiss. No v do you know whether that goal has been met in
all 10 States under discussion today?

Ms. Coro. I do not know if all the States have met that.

Mr. Wess, In fact, the disparity has increased in some of the
States, hasn’t it?

Ms. Coro. I understand that may be the case in some States.

Mr. Weiss. The criteria require that certain proportions of black
faculty and administrators be hired at each institution covered by
the 10-State plan?

Ms. Coro. I assume they do.

Mr. Weiss. Has that goal been accomplished?

Ms. Coro. Beg pardon, sir?

Mr. Weiss. Has that goal been accomplished requiring that a cer-
tain proportion of black faculty and administrators be hired?

Ms. Coro. I don’t know for each State. There may have been,
some States may have met some of those goals. I would not know if
all the States did.

Mr. Weiss. I would appreciate your submitting that information.

Ms. Coro. We will, sir.

{The information follows:]

Al nine States and the three institutions in Missouri set goals for hiring black
faculty at the doctoral level. None met the goals, although Delaware was one person
short of the goal. All nine States and the three institutions in Missouri set goals for
hiring black faculty at the non-doctoral lovel; Georgia and Oklahoma met one nu-
merical goal in that category.

Nine States set goals for hiring black administrators at the doctoral level. Four
States (Delaware, Florida, Virginia, and West V:-ginia) met their goals in that cate-
gory;' Arkansas was one person short of meeting its goal. All nine States set goals
or hiring black administrators at the non-doctoral level. Six States (Delaware, Flor-

338

N




334

ida, Georqirzlil,rg)euahoma, Virginia, and West Virginia) met at least one goal in that
catfgory. T institutions in Missouri did not set employment goals for adm’ 1is-
trators.

Mr. WEiss. Does the criteria require that the States commit to
certain measures to accomplish the numerical goals?

Ms. Coro. Yes.

Mr. Weiss. Have all the measures agreed to been iraplemented in
all 10 States?

Ms. Coro. Well, that’s part of our determination. That would be
part of our determination, and the factual reports indicate which
measures were implemented and which were not.

Mr. Weiss. We have been joined by my distinguished colleague
from Michigan, Mr. Conyers. I will be pleased at this point to rec-
ognize you for whatever questions you have.

Mr. ConyERs. I'm sorry, Mr. Chairman, that I don’t have ques-
tions, but I do want to observe the importance of the continuation
of the subcommittee’s burden from the 99th Congress. This may
have been gone over earlier in the earlier Congress, but this is an
extremely important subject. It has been litigated. It has been in
ﬁd Ig:xﬁ of the courts. We have had the Office for Civil Rights on

e .

I can remember some discussions that were nearly incredible on
the part of rep - sentatives from the Department of E{iucation.

I would like very much to let the chairman know that the impor-
tance of this hearing is not unnoticed by members of the Congres-
sional Black Caucus for whom this subject has a very, very particu-
lar relevancy as well as many other Members of the Congress, and
the energies of staff and the chairman in pursuing this matter has
been one of almost historic proportions. It is very important that
we continue to do this.

Now may I just determine in terms of the procedure that is going
on here, are all of these questions that are being asked going to be
responded to either in person or in terms of another trip by the
distinguished witness, Ms. Coro?

Mr. Wess. To the best of our ability, that is, the witness’ and
ours, we are tryirg to et as many of the answers on the record at
this time.

In those instances where the factual information is not readily
available to the witness, we are providing the opportunity for those
responses to be submitted in writing for the record.

Mr. Convers. Well, in the brief time I have been here, there
seem to be quite a few of those t responses for the record, and I
know that the chairman is very fastidious about these; these com-
mitmeriz .« "~low up are not lightly taken by the subcommittee.

We would like to get these responses in. I need to know the an-
swers to these important questions being formulated by the Chair,
and I would like to join whatever resources and energy we have to
continue to get to the bottom of this. We have got some dramatical-
ly perilous statistics coming up about the difficulty of blacks get-
ting into highsr education, staying in higher education. The num-
bers are going down almost uniformly, north and south.

The civil rights and the college organizations that are trying to
raise funds to sustain blacks at the university level are all up
against a wall. The professional college entries are all on the de-
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cline. This is an incredible circumstance, and this subcommittee

has in a very important way undertaken to examine how the Gov-

ernment, particularly the civil rights branch of Education can

repair this. This is not only absolutely reasonable, but it is an abso-

lutely necessary exercise of our jurisdiction, and I think that it is

very important to communicate to the chairman that all of the
are concerned about this.

Mr. Wass. I thank you very much, Mr. Conyers. The fact is that
all of us need to be zeminded on a regular basis that the purpose of
the underlgi.ng legislation, the statutory framework that was adopt-
ed by the Cungress, was in fact to make sure that people’s rights to
edr:ggticn were not impaired or blocked because of discriminatory
practices.

They for the most part were focusing on race, although one of
our witnesses spoke about discriminatory practices regarding
women. I think the great frustration that all of us have is that
after some 17 years since the first actions were taken because at
that time it was felt that the Staies, colleges and universities
within the States were not doing what was required to really open
up educational opportunities, that we still have the Adams case
hanging fire, and there is a great concern when the Federal Gov-
ernment’s laws are not self-executing in most instances. You people
hold very imPortant positions.

Ms. Coro. I realize that.

Mr. Wess. Without your activity, the law becomes not only a
dead letter, but it becomes a mockery, ané so we take this very,
very seriously. The witnesses we have had here have spent signifi-
cant portions of their adult lives trying to secure rights for individ-
uals, but very often the very individuals whom they are originally
concerned about have long since passed the time when they can be
benefited. They are now concerned about other young people, other
students, and so we ask these questions because we are concerned
that sometimes the focus seems to be on how many problems the
States and the universities have rather than on the terrible prob-
lems that are being forced on individuals whose rights are being
denied in this instance. So, I welcome your comments, and I know
that Ms. Coro will provide us the information we have sought.

Let me continue, if I may, with some additional questions. We
are coming to the close at this point.

On February 11, 1985, former Assistant Secretary for Civil
Rights, Harry Singleton, sent a memorandum to all OCR regions.
The memorandum ordered OCR regions to shift their emphasis
from the achievement of goals to the implementation of measures
to accomplish the goals.

Is this still OCR’s position, that it will evaluate desegregation ef-
forts in the States based on measures and not the achievement of
the goals outlined in the court-ordered criteria?

Ms. Coro. Whatever policy stated there is still in effect. I have
not changed that policy.

Mr. WEiss. In the area of higher education desegregation, what
law or Federal court decigion gives OCR the authority to measure
the discrimination solely on the basis of the implementation of
measures designed to eliminate discrimination, regardless of the
success of the measures?
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What law or Federal court decision can you point to which gives
your office the right to make the determination on the basis of
measures and implementation of measures rather than achieve-

ment of the %??

Ms. Coro. t court order you say?

Mr. Wrss. On what basis o“you justify that policy which was
adopted by your predecessor? We know of no court decision, we
know of no law which allows you, that is, the Office for Civil
R.iﬁhts, of the Departznent of Education, to adopt that ¢ ed
policy. It was a change in policy. It was a clear shift. Up to that
point, it was achievement of goals. All of a sudden, Mr. Singleton
says no to goals. All we are going to judge you by is implementa-
tion of measures to achieve those goals. I know of no basis for
having come to that new policy, and I wish that you would take a
very look at it and not feel bound by your predecessor who
left the office I think with less than the most glorious exits.

M. Coro. I will take a look at that, sir.

Mr. WEeiss. Now, there are &reoedents it seems to me you ought
to be lookiz at. The recent Geier decision we spoke about is one.
Also the Adams court approved of and ordered criteria which ev-
eryone involved agreed should be the basis for goals. I hope that
the inistration will adhere to the requirements established by
law and by court precedent rather than on the basis of Mr. Single-
ton’s philosophy.

’s own onsite evaluations of schools covered by the desegre-
gation plaps show that in most schools reviewed, there is no analy-
ls)i:e of statistics to determine if the numerical goals in the plans had

n met.

How will you be able to make a final determination on compli-
ance with title VI without knowing the factual situation at each
school in each of the 10 States under review?

Ms. Coro. Well, how are we going to—we don’t know. We have
not made that determination on how we are going to determine
whether they are in compliance. We have not made those decisions,
but I want to read again from the criteria which were never ap-
proved by the court, which says, “These goals are not quotas,” so
we are not going to base the determination on quotas, and that is
part of the criteria.

Mr. Weiss. Well, they are not quotas, and everybody agrees they
are not quotas. They are goals.

Ms. Coro. It says here, ‘Failure to achieve a goal is not sufficient
evidence standing alone,” and I am quoting from the criteria which
were published in 1978. That was under the Carter administration.

Mr. Weiss. Yes, but you have a situation where suddenly the
goals have been tossed out all together.

Ms. Coro. I have not said that.

Mr. Weiss. Well, but that is what Mr. Singleton’s policy is. From
a position where the decision on violations was not to be deter-
mined simply on the basis of the achievement of the numerical
goals, but would be considered among a number of factors, rig

Ms. Coro. We should look at the entire picture.

Mr. Weiss. Now along comes Mr. Singleton’s philosophy and
policy, which you then follow, which says that we are not going to
go with achievement of goals at all.
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Ms. Coro. We are going to look at everything. You are trying to
make me say whether we are going to look only at numbers, and I
can say categorically that we will not look at numbers only.

Mr. Wess. I want you to look at numbers. I don’t want you to
look at numbers only, but I do want you to look at numbers.

What I am saying is that there is apparently no analysis of sta-
tistics to determine if numerical goals in the plans have been met,
80 how can you even consider that as one of the factors if you are
not preparing a statistical workup for it?

Ms. Coro. Wait a minute. The statistics are all in their reports.
We have not done away with statistics. All the reports have factual
numbers. They are there. We have not done away with any num-
bers. They are of the report.

Mr. Weiss. The onsite reviews for the State of Georgia, for exam-
ple, have no mention of goals, no corroboraticn of information pro-
vided during interviews in the schools.

Now how can you judge the discrimination in the State without
such information?

Ms. Coro. Mr. Chairman, I said earlier that part of the process
was to look at the regional reports and *then consolidate all that
information, check again with the regional staff, and put all that
into a consolidated summary of informssion by the task force. That
20 what the task force did, and you received all those materials

m Uus.

I was very concerned about the prccess, very concerned that we
had to put all that in some fashion so people could read it. We had
pages all over the place from years and years of collecting these
reports. I was very concerned about it, putting this information in
some fashion so people could look at. Now we have those reports.
They have been sent back to the States, but that was the responsi-
bility of the task fzree. to put together, to collate all that informa-
tion, review it all, and make it readabie in some kind of 2 report.
That’s what they did.

Mr. Wess. Well, I have no further questions prepared for you. I
hope that you will submit the responses to the questions that you
did not have the information for during the course of this hearing.
Again, I hope that you understand that the old adage justice de-
layed is justice denied applies in these cases, and these cases have
dragged for far too long, and this is now 1987, and the vestiges of
discrimination, of de jure discriminatory systems still are with us,
and it is your job to take significant steps to try to eliminate them,
and that is really what we are taiking about.

Ms. Coro. Yes, sir.

Mr. Weisa. Thank you very much for your patience in responding
to our questions.

We will now take a break until about 2:45, and the subcommittee
then will resume with the final witnesses of the day.

[Whereupon, at 2:04 p.m., the subcommittee recessed, to recon-
vene at 2:45 p.m. the same day.]

Mr. Weiss. The subcommittee is now back in session. Our next
witness is Mr. Rance O’Quinn, who is a specialist for the Office for
Cl;slel?ghts in region I, and Mr. O’Quinn, you are being accompa-
nied by?
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Ms. ApAMS-CHOATE. Sundra Choate; 1 am an attorney with the
American Federation of Government Empl~yees.

Mr. Weiss. And we welcome both of you. Do you expect to be tes-
tif&i:g, responding to any questions?

. ADAMS-CHOATE. 1 will be happy to, but no, I don’t expect to.

Mr. Wuiss. OK. If that c~~asion arises, we will be asking you to
be sworr.. As of now, it is not necessary.

Mr. O’'Quinn, would you please stand and raise your right hand?

Do you twear or atfirm that the testimony you are about to give
will be the truth, the whole truth, and nothing but the truth?

Mr. O’QuInN. I do. Mr. Chairman, I did not prepare a statement.
I will be testifying based on my knowledge of the prartices that oc-
curred in region I, how those thing. how the backdating was dis-
covered from a different perspective than what we heard earlier.

Mr. WEIss. All right now. Do you have prepared remarks, a state-
ment that you would like to make, or do ycu want us to go directly
to questions?

Mr. O'QuINN. I would like to go Jir:ctly to questions.

Mr. WEeiss. Weuld you please pull the microphone closer to your-
self? It is not as sensit.ve as it ought to be, so we don’t pick you up
unless you really are right on top of it.

Now please tell us what your position is in the region I, Office
for Civil Rights?

STATEMENT OF RANCE O’QUINN, EQUAL OPPORTUNITY SPLCIAL-
IST, OFFICE FOR CIVIL RIGHTS, REGIQ" 1, U.S. DEPARTMENT
OF EDUCATION, ACCOMPANIED BY SA™ (A S. ADAMS-CHOATE,
LEGISLATIVE ATTORNEY, AMERICAN FEDERATION OF GOV-
ERNMENT EMPLOYEES

Mr. O’QuinN. I am an equal opportunity specialist.

Mr. WEeiss. What are your responsibilities as equal opportunity
speciulist?

Mr. O'QuUINN. My responsibilities are to investigate complaints in
compliance renews alleging unlawful discrimination, and to pro-
vide technical assistance to carry out administrative responsibil-
ities covered by my position.

Mr. Weiss. How long have you held your position?

Mr. O’QUINN. Since September 1980,

N!’r. WEeIss. You are also a Department of Education union offi-
cial?

Mr. O’QuINN. Yes, sir.

Mr. Weiss. What are your union responsibilities?

Mr. O’QuinN. I am president of AFG Local 3893, and 1 am na-
giémal steward for the Department of Education Council cf Locals

Mr. WEesss. Did you receive complaints from other OCR employ-
ees about their supervisors backdating letters of finding to make
them ‘;appear in compliance with the Adams timeframe require-
ments’

Mr. O’QuINN. “"es. Well, let me put it in perspective as to how
we came upon the information.

Following the 1985 performance appraisal year, we had a
number of vmployees wﬁgse performance ratings had been lower
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than they had been the previous year. Many of these employees
that the division director—these were employees in the elementary
and secondary education division—had lowered their ratings not-
}vithstanding the fact that they had met many of the Adams time-
rames.

We took grievences from these individuals and in the process of
going through these various steps in the grievance p..zess, up to
preparing for arbitration, once we got to the level of preparing for
arbitration is when we began to notice that there was a common
element among most of the grievances, and that was that the em-
ployee would say well, but that case shows on the record as meet-
Ing the Adams timeframe, and we would ask how did it meet it,
and invariably some of the employees would say well, it was bazk-
dated, so that's how we came upon the information that, the initial
information that backdating was occurring.

Mr. WEss. Were you told about the supervisors themselves as far
as their ratings were concerned?

Mr. O’'QuINN. OK. Well, it was a concern of many of the employ-
ees that they were being given “failure to meet internal time-
frames”—internal timeframes are timeframes that are less than
the average Adams timeframes. They are used as benchmarks for
measurement for performance purposes. They were failing to meet
the internal timeframes, but yet they felt it was unfair that the su-
pervisors who had control over many of these cases that the, were
working on were backdating them and meeting their timeframes,
8o they were concerned about the unfairness of the process.

Mr. Wriss. Now what hinged on these Performanoe ratings?
What was the consequence or the benefit of having not met the
deadlines or having met the deadlines?

Mr. O’QuINN. OK. Well, a failure to meet a performance element
in a critical element could result in a minimally, well, an unsatis-
factory rating, or it could result in a minimally satisfactory rating.

The adverse effect on employees is that with an unsatisfactory
rating, they could be subject to dismissal if they could not bring the
performance to a level of accep‘ance. With a minimally satisfactory
rating, these people were denied within-grade increases.

Mr. WEiss. So that it was a matter of dollars and cents?

Mr. O’QUINN. It was a matter of dollars and cents.

Mr. WEess. Aside from the complaints that you receivea from
OCR employees, did you have personal kn~wledge of documents
that were backdated?

Mr. O'QuinN. I had personal knowledge of one case that was
backdated.

Mr. Wesss. Tell us about it.

Mr. O’'QUINN. OK. This was a case that had been assigned to me.
The employee that was originally assigned the complaint left the
Department. He was one of the employees who had also grieved
and was one of thz employees who had, in previous years, always
received an outstanding rating.

My responsibility at that point was to prepare a letter of finding.
I prepared a letter of finding. The practice in region I has always
been that letters of finding go out at the last minute, or that there
is a flurry of activity at the last minute to try to get the letter out
on the Adams date or somewhere thereabouts, and in this particu-
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lar case, I had completed what I was required to do prior to the
time that it should have gone out.

The following day I reported to work and inquired if the letter
had gone out. My supervisor stated that there had been a minor
problen: with the letter and it had to be retyped, but that we were
going to send it out that morning.

I asked him if, well, what was the procedure? I said we have
missed the Adams due date, so he said weil, let me go and check
with Mr. Seminini, who was the division director, and I will tell
you what we should do, so he came back and he told me Lou said—
that is Mr. Seminini—that we are going to put the sixth on this, on
the letter of finding.

I reminded him that the date was actually the seventh, so he
said well, let me go back and check again. He came back and he
said we are putting the sixth on it, and if you put the sixth, all of
us will sign it for the siain, and rank, meaning Frank Bouche,
would sign it and it would go out the sixth, dated the sixth.

I again reminded him, und he said well, Lou is directing you to
do it. At that point, I did sign it.

Mr. Weiss. 'iy"ﬁu remember the name of that case?

Mr. O'QuUINN. The name of that case was DeMello v. Greater New
Bedford Vocational Regional Technical School.

r. Weiss. Now did OCR managers also instruct you to contact
witnesses and persuade them to withdraw complaints to prevent
cases from exceeding the Adams deadlines?

Mr. O’QuinN. That happened with me on one occasion. Some his-
tory on that case—thLe cass had been assigned to me as an investi-
gator to conduct early complaint resolution. We call it ECR.

had successfully resolved the complaint through mediation. Our
investifative procedures manual required that when an individual
is involved with a complaint and an ECR, he or she cannot be the
investigator i that same complaint should the resolution fail.

Well, within a month or two of having successfully mediated the
co::f)laint, there was a breakdown in the process. The complainant
filed a new complaint. The complaint was assigned to me. I imme-
diately told my supervisor that I should not be assigned the case.
He notified the division director, Mr. Seminini, who said that he
was assigning the case to me anyway.

I raised the issue with Mr. Seminini personally, informing him
that the investigative procedures manual did not indicate that I
should investigate that complaint. I later raised it with our chief
civil rights attom:ir, Loa Blizs. I was informed by Ms. Bliss that
this was an internal program matter and that the program division
should resolve the issue of the case assignment.

I poceeded with the case to develop an inveséigative plan. At the
point of getting an investigative plan completed, we were getting
into, getting far along in the process, so much so that if we had, it
would appear that if we had to do a full fledged investigation of
that complaint, we were going to have some Adams problems.

Some time later on, I was told by my supervisor that Mr. Semin-
ini wanted us to contact the complainant and see if she was inter-
ested in withdrawing her complaint. Part of that was based on the
fact that when the complaint came in, the complainant complained
and moved out of the school district, so we had some questions
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about whether or not the complainant really had standing since
she had moved out of the school district and whether or not there
could be any remedy to the complainant even if we were to find in
her favor.

Well, because of the time crunch, I began to be pressured to get
in touch with the complainant and see if we can get a withdrawal.
I objected to that process. I again raised the issue that I should not
have been involved in the case, but Mr. Seminini insisted that I
was goinito pursue the case, and that the only way that he would
remove the case from me is if the superintendent of schools raised
some objection.

Well, the superintendent of schools had raised some objections
not about my being assigned to the case, but about the fact that
OCR had accepted the complaint in the first place, so it was never
really responded, that issue was never responded to.

I was continued to be pressured to get a withdrawal. Finally, my
superintendent told me that he was directing me to contact the
complainant. I contacted the comf)lainant. The complainant said
that she felt that we had been helpful to her in getting her child
into another school at what she felt was an appropriate grade level,
and all of that was a result of the earlier complaint resolution
process, and that she really didn’t have, she didn’t intend to be in-
volved with our school district, and she didn’t mind withdrawing
the complaint, and that was how that process went.

Mr. WEess. Tell me again, because I missed it at the beginning.
Wh‘); did you suggest you should not have that case assigned to
you?

Mr. O’QuUINN. Because the OCR has an investigative procedures
manual, and in the manual it states that emploi'ees who handle
the mediation should not be the employee that will investigate the

case.

Mr. Weiss. OK. Now were other staff instructed to persuade com-
glajngnts to withdraw allegations to meet the court-ordered due

ates?

Mr. O'QuinN. Well, during the course of my inquiry when we
began to get the information about backdating, the unior made a
survey of employees in the elementary and secondary, postsecond-
ary and PRIMS divisions about backdating, whether or not they
had information about backdating. Some employees had indicated
to me that they had information, but they were fearful of coming
forward with tie information because they felt they would be re-
taliated againsi or that there may be some reprisal, so they felt un-
comfortable in b:inging the information forward.

We had earlier apprised the Department’s Labor Relations Divi-
sion that we had some information about backdating, and it affect-
ed the outcome of the ratings on these individuals.

Well, I don’t think any of us took it as serious as it probably
should have been, but we raised the issue with the Labor Relations
people because we were trying to either get settlement of the griev-
ances or trying to redress the grievances based on the fact that
management had falsified information but had given these employ-
ees poor ratings bascd upon false information.

e didn’t get anywhere with that. During the meeting in Wash-
ington with Mr. Mines on some other complaints that we were
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trying to resolve, I made mention to him that we had uncovered
some information concerning backdating, and 1.~ <tatement to me
was if you have evidence of that sort, I won’t have a yroblem deal-
ing with the responsible people. Well, that was the exteat that we
went with the information.

We went back, and then we did our survey to find out hcw exten-
sive it was, and we found out that ¢ number of employces were
willing to come forward and tell the union that their cises had
been backdated. They identified the cases that had been Fackdated.
They told us the Adams due date, the date that they sis:ied, that it
was signed, and the dates that the letters actually wer. out.

Mr. WEiss. When was that original conversation ‘with Mr. Mines?

Mr. O'QuINN. It had to be in early June.

Mr. WEiss. Gf?

Mr. O’QuInN. Of 1986.

Mr. Weiss. Then after you developed all this information, after
your conversation with him, what happened? What did you do with
that information?

Mr. O'QuinN. I didn’t get back to Mr. Mines. Based on the infor-
mation I received from other employees about IG investigations
and how they were handled, we dccided that we would provide the
information to the inspec - general rather than to provide it to
OCR, the actual cases.

Mr. Weiss. When did you _rovide the information to the inspec-
tor general?

Mr. O'QuinN. I believe it was on or about June 17. We notified
the IG thrcugh the hot line that we had information concerning
backdating. We identifed a number of cases and a number of em-
ployees who could provide information conoeminil;hose cases.

Mr. Weiss. Now did your managers take any kind of retaliatory
action against you because you contacted the inspector general?

Mr. O'QuINN. Well, the first action was on or about July 21. I
was contacted by Loa Bliss, who was the acting regional director. I
was at the union office. She called me on the telephone, and she
inquired if I had made a complaint to the inspector general. No.
She asked, her specific question was do you have any written infor-
mation on the information you provided to the inspector general?

My response was I have no written information on anything that
I will apprise the inspector general. Then she asked me did you
make a complaint to the inspector general? And I inquired why
would she question me on that? And she said she had good reasons
to tielieve that I had provided the information to the inspector gen-
eral.

I asked her where did she get her information? And she said she
would not tell me the source, but that she had received information
that I had provided that information.

Mr. WEiss. What was the date of that conversation?

Mr. O’QUINN. That was July 21. July 21 had to be the date when
the—~when we reported to work and the—all of the files had been
removed from the office by the inspector general. That was the
same day, and there was a lot of flurry of activity going on in the
office because a lot of people didn’t know what was going on, didn’t
know that an investigat.on had commenced, and there was just a
lot of general confusion as to what was going on.
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On the following day, well, I had a very disturbed night. The fol-
lowing day, I went in to see Ms. Bliss to inquire why would she be
concerned about any complaint to the inspector general, especially
when such complaints were su?posed to be confidential, and wheth-
er or not she had information from the inspector general that I had
provided information.

She said well, I just wanted to make sure that if you provided
the information, that they should be talking to you. I said weil, I'm
sure that if I had provided information, they would be talking to
me.

I then inquired about who she had received information from,
that it was I who had provided the inspector general. She again re-
fused to tell me, but it was generally rumored around the office
and I had been told from time to time by Mr. Seminini that he in-
tended to get my dismissal or to fire me.

In a previous year I had been given an unsatisfactory rating. It
went to arbitration. We won the arbitration. It was appealed to the
Federal labor relations authority. The Department lost at that
level, and they were ordered to go back and give me a rating for
1984. They still had not given me a rating, so that attempt to give
me an unsatisfactory rating was unsuccessful.

I had reason to Lelieve that they would attempt to do that again
because Mr. Seminini had made it known that he was going to ter-
minate me, and during, well, during this period of time we had an
interim or another acting regional director, a Mr. Fred Chauffey. I
met with Mr. Chauffey on many occasions, and on marny occasions
we talked about things that were going on in the office, and he was
ﬁarticularly concerned about the high number of grievances that

ad gone on, been on file in region I.

We had also had a number of employment discrimination
charges filed against individuals alleging discrimination against
employees because of their race and their national origin. These
were black and Hispanic employees who were concerned, well, who
had filed these grievances because they felt they were being dis-
criminated against.

In the course of my dealings with Mr. Chauffey, who I found to
be a very fair and competent individual, the level of grievances
went down, but it was feared that, I feared that there would be
some retribution, and subsequently I was given another unsatisfac-
tory rating.

en I went to Mr. Chauffey about it and requested to be re-
moved from Mr. Seminini’s .upervision, his question to me I be-
lieve was why didn’t you ask for this sooner? And I said I cidn’t
feel the need to really do it until I was under his direct supervi-
sion. We had lost a branch chief and I was directly under his super-
vision and I felt I wanted to put some distance between Mr. Semin-
ini and myself in the event I had to fight the rating that he had
given me.

Mr. Chauffey imm >diately transferred me to another division.

Mr. Weiss. Now do you know if other staff had been instructed to
persuade complainants to witl.draw allegations to meet the court-
ordered due dates?

Mr. O’QuINN. I only know of that one, one other case. It is my
understanding from tzat particular employee that Mr. Seminini—
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she, that employee was encouraged to do it in one case I think and
to initiate it in another, but Mr. Seminini followed through and ac-
tually got the withdrawals on the case involving an organization in
Connecticut.

Mr. WEeiss. Are you aware of backdating occurring in regions
other than the castern one?

Mr. O’'QuINN. Well, after having discovered that it was in region
I, the council instructed me to, as a national steward, to survey the
other regions, and several of our regional presidents indicated that
they had some information that backdating was occurring in OCR
in their regions.

Mr. Wriss. Now when you spoke with Mr. Mines, how is it that
-'ou had sought him out? How did you choose him as the person to
have a conversation with?

Mr. O'QuinN. Well, we had met with Mr. Mines. We had filed a
national grievance, two national grievances. One of them dealt
with the timeframes, and the other dealt with OCR att>mpting to
impoee stricter internal timeframes in the general performance ap-
praisal plan. We met with him in an attempt to try and work out a
resolution of those two national grievances.

It was following that meeting, at the conclusion of that meeting
that I made mention that I had some informat:on that backdating
was occurring in region I.

Mr. Wgiss. Now when you told him that, did he tell you that
anyone who was caught backdating would be fired?

Mr. O’QuUINN. Yes, he did.

Mr. Weiss. Now prior to initiation of the inspector general’s in-
vestigation, did you hear from Mr. Mines or anyone else at the cen-
tral office in reference to backdating of documents?

Mr. O’QuiNN. No, I did not.

Mr. Weiss. Are there any other problems you know of in OCR
223; )‘;ou think should be brought to the subcommittee’s attention

y?

Mr. O'QuiNN. Well, one other problex: that we have had and
continue to have is the time lines for investigating complaints.

If I recall correctly, Mrs. Coro made mention that the union is on
record asking that the Adams timeframes be changed.

I think the union has some problem with that on two levels, not
just—we felt that if the Department cannot meet the Adams time-
frames, then the Department should go to the Adams court and
seek a modification of the order because what is happening across
the country is that employees are finding it extremely difficult to
meet the internal timeframes that they have in order to meet the
Adams timeframes. We were looking at that on two levels.

The secord level was that if the Adams timeframes cannot be
modified, then that the union should be allowed to intervene on
behalf of the investigators to seek some better arrangement, ar-
rangement or accommodation for the time period that we have to
investigate the complaints in. We were talking about in some cases
going from 80 days or 90 days in which to meet the timeframe to
65 days for the, for the investigators. In region I we had about 90
days in which to complete those investigations, and that allowed
for a period of review by the people above the investigators.
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The 65 days meant if we were to count the 15 days that the case
was in print, then we are talking roughly 50 days in which to com-
plete an investigation. We felt that we wanted more say-so in the
arrangement of the time for the internal timeframes. t was—
we would see fewer people missing the internal, but certainly they
would work much er to meet the Adams, so these were our
concerns.

Mr. WEiss. What was the difference in the time between the in-
ternal timeframes and the Adams court timeframes?

Mr. O'QuUINN. Well, in region I they were 90 and the Adams
timeframe was 105, so we are talking rou%hly 15 days, 15 addition-
al days, but by restricting them down to 65 days for the investiga-
tion, and we were having problems in meeting the 90 days, and I
think that’s a universal problem with OCR.

I think one of the things that causes some of the managers—be-
cause | have heard it personally—say that they have a requirement
to meet the Adams timeframe 100 percent. Therefore, anyone caus-
ing them to miss an Adams timeframe was going to get it. I was
told that personally, and I saw the result of people missing the in-
t&rtr;gl ana missing the Adams, but later to have the Adams back-

Mr. Weiss. Thank you very much, Mr. O’Quinn. Is there any-
thing else you want to add?

Mr. O’QuinN. I would just like to add one other point.

I had heard about the internal investigation that OCR did when
they looked at those cases. When the review team came to region I,
I approached a member of that review team and requested to meet
with the team that was investigating the backdating. That member
of that team got back to me the following day and stated to me no,
they could not meet with me to discuss or to receive information
concerning backdating.

I later checked with union officials in other regions when we
learned that the team was going to other regions to talk, to find
out if the unions had any input in the investigation, and almost
to—I dor’t recall one regional union officer having input in the
backdating investigation. There had been some in some other in-
vestigations that, OCR internal investigation, that OCR had done,
but our information is that the union was not given an opportunity
to present any information in any of the backdating inquiries by
the Department, by OCR’s team.

Mr. Weiss. Well, I thank you very much for your testimony, for
your patience in waiting until we were able to reach you today,
and really for your forthcoming with information in the operation
of your office in a timely fashion so that in fact the inspector gen-
eral could undertake the kind of investigation that was undertak-
en. We very much appreciate it.

Mr. O’'QuINN. Thank you.

Mr. Wemss. Thank you. Our next panel of witnesses will be Dr.
Charles McLeod, who is a faculty advisor for the Virginia Common-
wealth University.

Dr. McLeod will be joined by Adell Adams, who is with the Na-
tional Association for the Advancement of Colored People from Co-
lumbia, SC. Ms. Adams is not here at the moment. Dr. McLeod,
before you sit down, will you raise your right hand?
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Do you swear or affirm that the testimony you are about to give
will be the truth, the whole truth, and nothing but the truth?

Dr. McLkop. I do.

Mr. Wriss. Thank you. Do you have prepared testimony that you
submitted to us?

Dr. McLeop. I have a document which was prepared by the
group of which I am a member that I am offering into evidence.
My testimony basically is oral.

Mr. Weiss. Fine. Your testimony that has been prepared wil! be
entered into the record, and we will welcome a brief oral presenta-
tion from you.

STATEMENT OF DR. CHARLES McLEOD, FACULTY ADVISOR,
VIRGINIA COMMONWEALTH UNIVERSITY

Dr. McLeop. Thank you very much, Mr. Chairman. I was asked
to appear before your committee for two reasons I believe.

First of all, because I am a black faculty member at one of the
traditionally white institutions in one of the Adams States—Vir-
ginia. I am currently serving as director of academic counseling for
student athletes at Virginia Commonwealth University in Rich-
mond, VA. Yet, the second reason I presume for my invitation is
the fact that I have had some direct and personal experience of my
own with the Office for Civil Rights by way of a complaint which I
filed on my own behalf a few years back, and am prepared to offer
whatever testimony might be helpful to your investigation.

Mr. Wess. Dr. McLeod, the microphone is not very sensitive, so
pull it very close to you if you will.

Dr. McLEeop. OK.

Mr. Weiss. It will be easier to hear you.

Dr. McLeop. First of all, let me sa- t:at black faculty, and I
would like to speak certainly on behalf of those in my institution,
are very fearful of what the prospects are at this day and time in
the Office for Civil Rights relinguishing the responsibility among
the States for continued involvement with and enforcement of
statewide plans for efforts to desegregate the State system of
higher education.

As you can see from the document which I have submitted into
testimony for you, the Black Educational Association of Virginia
Commonwealth University, of which I happen to be the chairman
of its Affirmative Action Committee, submitted to the Office for
Civil Rights in the Department of Education an appeal last spring
for a minimum of a 5-year extension of the Virginia plan for deseg-
regation in higher ed.

Our interest in submitting such proposal was simply based uron
our own review of the data and statistics available at our particu-
lar institution wherein we found that certainly what was being
purported on the part of the institution and what was actually
taking place were quite different. We also found that there ap-
peared to be an ex!._me lack of sensitivity to or concern for an im-
portant dimension of, quote, desegregation at any level, and that is
the quality of life for those who end up at whatever institutions
they choose to attend or find empioyment.




347

The great bulk of OCR’s concern appears to be in what we con-
sider to be quite physical kinds of arrangements, that is, statistics
in the way of enrollment patterns or in the way of employment
patterns. We noted from our own investigation, from our own
review of our institution, we found a number of cases where while
black students were being enrolled and black faculty may be em-
ployed at alternately increasing or decreasing patterns, the sense
of acceptance at the institutions as well as the sense of belonging
necessary and the sense of comfort, security and safety, simply
were not there.

There were several cases where black faculty have been forced to
engage in extra-legal or to utilize the courts to communicate with
the administration to resolve employment disputes, and these files
led to either court suits or complaints to the Office for Civil Rights,
faculty grievances or what have you, and there was a sense that
the university administration simply was not sympathetic to re-
solve the complaints or concerns of black faculty in an informal or
amicable way short of some formal proceedings. We simply feel
that, with some of the other data that is in fact embodied in Vir-
ginia’s own report, indicating, for example, that the gap in college-
going among black high school youngsters, between black high
school graduates and those of white high school graduates during
the Adams period, during the period I believe from 1978, have actu-
ally increased rather than decreased. The percentage of blacks and
numbers of blacks entering our own institution have decreased.
The numbers of blacks overall attending college in the State of Vir-
ginia have decreased percentagewise, and certainly as important,
the numbers of blacks entering the graduate schools in the State of
Virginia have decreased. There has been almost a 50-percent de-
crease in the numbers of blacks in graduate school at our own in-
stitution.

We feel these kinds of numbers simply do not support any con-
tention that our State, if our own institution is an example, as a
leader—in one place, the Virginia report indicates or suggests
such—there is a level of sufficient progress to warrant either a ter-
mination of Federal involvement in overseeing monitoring of the
desegregation effort, and so my own interest is really to bring to
this committee’s attention the fact that we have made an appeal as
an entity within the university itself to the Office of Education, to
the Office for Civil Rights, and the Department of Education, to
continue or to at least extend for a 5-ycar period Virginia's com-
mitment to the plan for desegregation.

[The documents supporting Dr. McLeod’s testimony follow:]
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BIOGRAPHICAL SKETCH
FOR l

DR. CHARLES LIONEL MCLEOD

Born in Beeville Texas, Dr. Cherles McLeod spent much of his esrly
childhood in Virginis end is e product of Virginie Public Schools-——having
attended public schools in the cities of Hopevell end Petersburg es well as
Chesterfield County. Dr. McLeod ettended Virginie State University, Virginia
Commonweslth University, and the University of Virginia. He holds e Bachelor's
Degree in Sociology (1970) and e Masters Degree in Counselor Educetion (1973)
from Virginie Commcuweeslth University. In 1980 Dr. McLeod received his
Doctorete from the University of Virginie in the field of Higher Educetion
Adninistretion. His doctorel dissertation concentreted on fectors influencing
students' college choice selections.

Dr. Mcleod's work experience includes severel yeers in the field of
education. Ha has worked es & college admiseions officer. essistant supervisor
at the Stete Depertment of Educetion, e community college counselor; Ressercher
et Virginie Commonwealth University in University Zarollment Services end in
the Center for Educational Development and Feculty Resources. He ie currently
the Director of Academic Counseling for etudent-sthlates et VCU.

He 1s the euthor of numercus papers and research studies on higher
education. Dr. McLeod has continued to contribute to the improvement of the
community through his service on geverel boerds et the stete and locel level.
He has servaed as e volunteer and consultant to the Dropout Prevention Program
of Richmond City Schools.

A former ethlets, haing exceiled in footbell, besketbell end treck in
hizh school and having played basketbell in college, Dr. McLeod enjoys sporta,
mueic, reseerch and he is an evid reeder.

Dr. McLeod is married to the former Bestrice Fisher, and he and his wife
reeide in the Richmond erea.
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NEWD KELEAOLE NCWO RCLCAMOC LYY ALLLAVL

BLACK FACULTY AT VCU SCORES LACK OF EQUAL OPPORTUNITY IN
VIRGINIA'S INSTITUTIONS OF HIGHER LEARNING AND LAUNCHES
CAMPAIGN TO INITIATE A NEw DESEGREGATION PLAN IN 1986

Richmond, Virginia - April 9, 1986

The Black Education Association (BEA), an orgemization of black feculty, administretors, end
counselors at Yirginia Commonwealth University ( YCU), has presented to the Office for Civil Rights
of the U S. Depertment of Education, an assessment of non-equal opportunity compliance at YCU
Further, the BEA hes asked Virginia Governor, Geraid L. Baliles, to implement a new desegregetion
plan upon the expirstion of the current plan on June 30, 1986. The independent sssessment
conducted by several cammittees of the BEA, highlights serious deficlencies in equa? opportunity
efforts st YCU in the areas of administretion, faculty recruitment end retention, and studsnt
recruitment end retention.

The report, dissemineted to requisite public officers of the Comn'onwealth, various locs! end
netionel public sdministrators and elected officisls, and civil rights orgaaizations, charges that YCU
officials have engaged in a lackluster approach lo promoting equal opportinities for blecks in higher
education, and heve in fact, retrogressed from originel equal opportunity gosls. The assessment of
implementation and monitoring shows thet prograss in egual opportunity for blacks in education in
stals colleges end universities reflect two unraconciled ideologies, one for public declamation, end
the other ectual practice. Public announcements suggest 8 highly egalitarian situstion in the schools

of Yirginis while actual situstions ¢ € besedon practices that are grossly exclusionary. Highlights
of the report indicate:

g No bleck hes ever occupied a position in the central administration of the
university,

g Office of civil rights reports show theat rather then incressing the
employment of bleck faculty, VCU in fact, lost 20 percent of ils black faculty
during the 1984-85 academic yeer.

g While the number of black students greduating from Virginie's high schools
has steedily increesed, there hes been a concomitant decresse in the wumber of
black students enrolled at YCU.

g Disperate treatment of blacks with respect to employment practices hes
resulted in several grievences ond court suits against the university.

The BEA asserts thet it hes witnessad 3 history of indifferent complisnce and circumvention of
effirmative action goals.  Shifting criterfs, subjective decision processes, pre-selection,
eppointment by defeult, end administrative fiat have excluded hesithy perticipetion of blacks in the
higher education workforce. The disconfirming evidence of adequate equal opportunity efforts show
thet monitoring reports address spectfically resolved complaints rether than averall progress in
meeting effirmative action goals. The BEA fears that & counter-reconstruction in higher education
wili accur 1f desegregetion efforts are discontinued.

Numerous orgenizations in the community, including religious groups, other public and private
educationel institutions, business persons, nationel politicians, and other citizens, have been urged
tocall upon the governor end ask him to take immediate positive steps to renew the original plan or
institute a new one. The BEA also stressed that the visbility of education 1n the Commonweaith is also
contingent upon ils diversity, and it is for the Lanefit of al] Virginions thet desegregation efforts
continue. The BEA is continuing its investigetion of noncompliance with the Civil Rights Act. BEA s
asking the YCU administration o join in its efforts and endor se its appee! o the governor
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LACK EDUCATION ASSOCLATION
” -

VIRSINIA COMMONWEALTH UNWERSITY

March 19, 1966

m] uvu Rights Director

for Civil liﬂtts
Bducation

SS Mar] Stn.t

Philadelphia, PA 15101

Dear Mr. Dodds:

mmuwum:-qpnﬁumnﬂ
ksodcuoa(l’n Virg:hu‘mnﬂllhi:sny

xm mudnunhnmu.
chsions, end implications of & nmofm
progress in opportiunity ot VQU.

a1l deliberate speed to renew the Virginis Plan.
Your considerstion will be desply spprecisted.

e €8

Allen C. Barrett
President
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W/attaclments cont'd.

Mary Sue Terty, Attorney General - Commomwealth of Virginis
Gordon Davies, Director - Council of Higher Education
Phyllis McClure - NAACP Legal Defense Pund

Curtis Harris, President - Southern Christian Leadership

Conference
Paul Matthews, President - Virginia NAACP
Florynce Kennedy, Attorney-at-Law
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BLACK EDUCATION ASSOCIATION
OF VIRGINIA COMMONWEALTH UNIVERSITY

APPEAL TO THE U.S. DEPARTMENT OF ELLCATION
OFFICE OF CIVIL RIGHTS FOR A FIVE-YEAR EXTENSION
OF THE V/RGINIA PLAN FOR EQUAL OPPORTUNITY IN
STATE SUPPORTED INSTITUTIONS OF HIGHER EOUCATION

INTRODUCT{ON
The Virginia Plan for Eqel Qoportunity *a Slate-Supported Institutions of
Nigher Educetion, w8 smendad in 1983 and in the spring and foll of 1984 ( Amendir Plan) ts
scheduled © expire on June 30, 1986. Equl oppor-tunity in higher educstion in the Commonwesith
of Virginie i3 o matter of vital concern to black instructionel faculty, edminisiretors, and acdemic
support staff.  The Black Educetion Assccistion (BEA)-~ en orgenustion of Mlack faculty,
administraiors, sad counselors-- et Yirginia Commonweslith University (YOU; is &y in the Plan
sndhmﬁhdmwmwuimwmuI.np!amwimmmih-imd
the Plan. LA estchlished severs) task mmmmwwmmm
arems : :
1) Equst enployment opportunity in the central administrative siructure of the university
2) Equal epportunity with respect to blank feculty retention, tenure, and promotion
3)  Affirmative action taken lo frilitate recr 1 and retention: of black students.
Thes docment reperts the findings of the wsk forces. -
Sased on te assosement of dessgregation £rogi .. *7 BEA, 1t is resscneble to concluds thet
YCU has fallen far short of the commitments set forth in the Plen. Deficiencies outlined in several
erens heve not been corrected over the entire life of the A/m. T™e intependent sssessment effort of
SEA was necessisled beceuse officis! progress reports raflect considerable abfuscetion. in many
orens of equel cppar tuntty, progress hes stackened or reversad sftogether. While the lsudable goal of
equal apportunily benefits 8ll citzens, ther nlqmdummwmmlmﬂy
nmmm If progress hes been much less then desirable under the 2/ar, 1 weuld be
considersdly lem f the Zden ware allowed 0 expire. mxmwummmmm
the sxpiration of e / mmmmwuwhwcm-ﬂnuu
prosprot of sysimstic da.truction. thlmhﬂhwuﬂ'lrﬁ'uuhms
ogel spportuniy st YOU  provide support for o compelling ergument thet mpport for sgal
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‘ BLACK EDUCATION ASSOCIATION

OF VIRGINIA COMMONWEALTH UNIVERSITY

sducet fone! apportunity would neturslly gie without continued outsice support Recent trends end
current practices in the erens of equel oppor-tunity sugrest thet andther “countar - reconstruction”
would be imminent without crucie! enforcement measures fos- holding the Tine ageinst appanents of
sque! opportunity In higher sdusstion. BEA sirongly urges the Office of Civil Rights b
axtand the plan for encther five ysers from July 1, 1986 through June 30, 1991,

lmplications of the Progress Assesament

rrom en exiensive re-iew of progress toward equel opportunity end with respect
ministration, faculty, end Students, no evidence energes that either squs! apporiunity or
offirmative action is flour ishing st YCU. A serious dichauamy exists between public pronouncer “nts
of YCUs efforts to implement the plan and the actuel ststus of equal opportunity for blacks. While
BEA views the Plan as visble 10 squel apportunity goels, candid facts wuggest thet littie hes changed
since the Plan’s implamentstion. Monitoring end evalustion of the £4e? heve also been carried
out poorly by the untversity snd its officlals or persons designeted to report on the pragress of the
Plan. The lask force findings present 8 somewhet provecstive and unpleasant pic.ure of the stats
of blacks ot YCU.

The actus! squa! opportunity outcomes ot YCU heve not been amenable o the techniques and
devices used to assess thoss outcomes:
€  The mode! used to essess black student retention did not disagoregete sttrition by school, by
depar tment, nor by curriculs idvisor. Further, the madel @id not undertake sufficient examinetion
of the NMow of students through varfous stages of their student caresrs. Consequantly, there is no
indication of factors of personal exchange between facult, tnd student, which may contribute to the
disproportionste sttrition of black stdents. Altrition reparts focus primerily on factors such &
extended Wngth of time to graduste snd termingtion of student careers due fo economic ressons.
Thus, realizing the self-fulfilling prophecy thet loss af a source of funding sborts student cereers.
0D  Failure o Giesggrgets sdministrative werkers in support aperations from adninistrators in
hierarchicel structurs of the central un‘versity administratian abfuscates the fect thet blacks are
totally exciuded fram the university-wide policy meking apperstus. Blacks hev- served and wre
currently ssrvinges Chencellors, Presidents, and Vics Presidants st mejor universities throurhout
the United States  However, ot YCU, mo blect 2es ever tervel in U cantrel
siministration. Fraom the standpoint of policy formulstion and enfureaaent of equs! appor-tuntty
regulstions, this sherk fact sugoests s wesk commftment 10 aqual opportunity end affirmelive ection
gnls. A fuller srgument, considering recent svants fhet oliminsiad s vigdle dlack condidets from

JA
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consideration for fhe post of Provast and Vice President for Academic Affairs and systematicelly
preventing Dlacks from attsining other posts, would Suggest & conscious policy of ‘s mative
discrimination” (o eny event, the fact that no black hes ever oocupled 8 post in the contral
administration can de consirued as prime facie evidence thet YCU hes been less than wholehearated in
providing equel employment oppor tunity for blacks or in pramoting effirmative action gosls in some
of the most scsitive posts in the university. The university hes yet to make 8 cleer
statement sbout equal employment epportunity In fts sdministrative renks.
0  t~termsof faculty retention, YCU'S efforis heve been far less then enthusiostic. A criticel
shorlage ¢ Rlack Rculty exists in verious schools and depertments acrass the university- -gespite
the fact thet thes schools ena depertments reflect significant black. student enroliment it fs
ironic end frustreting to Dlsck faculty thet YCU hes not found it & priority %o
employ even wme black proiessor n the school of business and thel o whits
professor ects e hewd of Afro-American studies while eminently qualified blacks
heve boen rejectad for the same position because they heve Deen lenured
sisewhere--sltheugh precedent exists for bringing lenured Assaciste Professors
The actus] picture of faculty retention hes been 0 poor thet OCR cited YCU for fs high turnover of
dlack fcully Further, eut of 226 Full Professors, only seven (7) ors disck. Itfs
WNMdeWﬂmlm:rimlndm:amlmtlhﬂdinfﬁllmﬂw
enother black seeking promotion to the Rank ¢! Full Preof ssor. {Two of these four were brought in
& Full Professors and two were promoted internally) At the conclusion of the reporting persag,
thers were only three black Full Professors. No blacks heve been grantsd tenura since the
1981-82 scademic yesr. This factor cerisinly heips (o erode apportunities for mentoring
felstionships o vits! © the development of junior black facully From this summary of facts
pertaining to black faculty, ene could herdly conclude thet @ favarabie climate of equel oppretunity
axists for black fculty st YOU

The thoughts, cbservations, and mater fals sppendad to this memorandum ¢ whirally portrey
poignent disclosures of the extramely poor state of equel oppor-tunity st YCU. One of the most o ftical
mmmmmbmﬂbhmudmmmmummmhlufuw
thet YCU hes s lass then lukewarm commitment to equel apportunity for blacks in fts scedemic
community. Blek percaptions of o less then afequete effort © promote faitness and eque!
pportnly e supplementsd By straightforwerd statistical evidnce snd  monspurias
intarpretations of dets regerding dessgregation progy-ess.
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VCU ADMINISTRATION VIS-A-V1S BLACKS
Mareh [

4 A review of centrsl sduinistretive positions st Virginie Commonveslth
University revesls the fsct that there sre 80 blsck persons employed is the 17
top level echelon sduinistrstive positions i.e. president, provost, vice
provost, sesior vice president, essociste vice-presidents, essistant vice
presidents, Assistant to the President (Legislstive Relstions), Legsl Advisor
(to the Presidest and Board ef Visitors). The history of this top-level
ochelon of YCU adninistrstion {s that in the peerly 20 yesr history of VCU so
blscks have ever occupied any of these high leve™ positicns. Among the 45
individuals st the second sduinistretive echelon of scademic desn, associete
and assistent deens ooly 2 blecks sre smployed. At the third echelon of
séuinistrstors (University Services)-Director, sssociate and sssistent
directors-mong 36 individuals 4a such positions, 1 1s bleck. At the %ourth
levsl of edaiaistrstion (Campus Services) smong 30 individusls identi as
Deans, Assistsut Deans, Directors, assistant dirsctors er coordinators, 8§ srs
Slack. S0 that, most of the blacks employed in sdmioistretive positiens sre
at the lowest level with mone st the highest level. Seversl high lgvel
adninistretive positions sre currestly vscsat or held by whites 1m act

tatneats. 1.¢. Provost end Vice President for Acsdenic ‘AlTalts, Associate
%ﬂ&z for Acadenmic Affairs, Assistamt Vice President for Acsdemic
Affaivrs (Vecsat), Vice Provost for Rasearch ssd Craduate Studies, Executive
Director of Tarollmest Services, Director of Adnissions, etc. This absence of
masningful black participation at the tep purgs of the adafatstretive
Sierarchy has crested s protracted sense of powerlessoess among blsck faculey, -
stsff sad students. Also, such gives the impression that the top *
Adaniaistration 1s mot sericusly committed to affirmative actien and that
Slacks sre mot truly valued as contributors te the eversll erganisstion end
contzol eof the University. Rslstedly, seversl blacks have recently been
forced to wss the cowrts, civil rights ageacies, iaternal grieveace
mechanisms, and/er personal lstters of protest to address cencerns due to what
appesrs to be an snvillisguess of top level WCU adainistrstors to sttempt to
resolve cencerns of black faculty/stsff informslly.

Black males have been porticulsrly wusersble to the wreth of WCU
adaiaistraters with respect te son-renewsl of smployment contrscts as well as
harsssment end fatimidation by the WCU police depsrtment. There 1s s otrong
sense of detachment which black students/facuity/staff st VCU and Blacks inm
the Ricimend commsnity feel tovard WCU. The fastitution, im fact, hes
zecognised this lack of “hospitality”™ of YCU for mommajority members is its
Jasuary 28ch 1985 quarterly report te the Office for Civil Rights (OCR).
Although WU also ackanovledged the need te semsitize the snivsrsity cemmunity
to relatisnships batween racism, power, status, roles and ettitades, a0
waiversity-wids progres has deen put is ploch to address this fsswe. Cortais
sduinistrative positions sre viswed as wvekicles for csatrel and ¢~timidation
of blacks st VCU as well as wehicles for stifflisg black cempleists Is fact,
there 1is & sease of intinidation by seme black faculty, staff sad scudents
Decause of a tendency te Lfsslste and brand Blacks who raise racial feswes st
the waiversity. The waiver. 'ty Tespense is, typicslly, to estracise the black
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Mareh 1986

individuel rafeing the concern, while simultensouely reveriing e fev
"non~compleininrg™ blecke to d1ffuee the 1eeue end to camouflege e continued
generel policy of diecriminetion towerd blecks.

In short, YCU Univereity adminietretore bave pot teken sufficient efforte
to either bire blecks in feculty or edninietretive poeitione (perticulery i=m
the "bigh-level™ peete) or to make the univereity a more wvholesome environment
in which bleck etudente, feculty, ateff, adminietretore or blecke 1o the
surroupding community csn feel comfortsble.

YCU efforte, to date, regerding Affirmative Action end so-celled

committmente to equal opportunity (for Blecks) ere vieved by many blecks as,
simply, 8 smoke screen for continued discriminaticn 4in bigher educetion.
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BLACK EDUCATION ASSOCIATION
oF
VIRSINIA COMMONWEALTH UNIVERSITY

APPENDIX TWO

STATUS REPORT ON
BLACK PACULTY RITENTION
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A spaciel tesk force of the Black Education Association (BEA) mxamined the history of bleck
facully relention ot Virginis Onmmenwaslt University (VCU) from the effactive date of the
VIROVNIA PLAN FOR EQUAL DPPORTUNITY IN STATE SliPORTED INSTITUTIONS OF
NOER EOUOITION rosh Be ond of e 1984-05 ecatemic yesr. Dels ors presentsd ©
indicate the mumber of black faculty persons slresdy on elaff or hired since the implementation of
the Ple7 ond hoe many remeined scaployed st the conclusion of the reporting period Presentadon
¢ school-Dy-schosl bests, attrition retes and numbers on-staff or hired since the implementation of
{the plan end the numbars ~emeining &t the conclusion of the reporting period

Oased an 8 review of gvallable dete and based on statements made by the Office For Civil Rights
(OCR) of the U. & Oepertment of Education, YCU hes mever been ia compliance with e
Plan. nsduly'S, 198S evelustion of the implamentation of the 2%, en OCR stalus report fo the
then Sovernor, Cerles S Rodd, ndicetsd thet the effirmetive action sttustior st YOU hed worsenec
rether then impreved.

The 1964 Bl on-3its reviews ot YPI&SY, James Madison, UVA end 0dd Dominion
rovesied it axch institution implemenisd employment messures end hired aditions!
black facully far S 1964-85 scatamic. However, the 1934 fell an-siie review ot
YOU rovasd Gt G institution her failed 1o implement fully e employment
procsdures fn s plen. OCR's review showed that YCU @id not consistently idntify
recruitment seurces, meinisin epproprisie records dicumenting employment decisions,
o implmat plaved mansres 0 retsin black facully. /o factl, U kst 20
parcont! of Ns bt lestructions] ond asmia/sirelfys  siofY
awisy medemic yoor 1994-85 (emphesisedted). In Jenuary 1985 YU
_astiftag OOR Gt R weuld sk siaps s eneurs et proper record kesping and
monitoriag precaderes &re fellowed before & employment ofie s me for al!
full-time fxuily ond adninistrative sppaintments. 16 aition, YOU wpyraded O role
of its ampinment coma Rirs 1 sssurs thet YCU mests fts coma ftments ynder U Plen.
(V. & Owpertment of Eacation, Offics Fer Civil Rights - Sirfes Aepar! o Ue
Qice Far Civil Rights Cancerning /mplementation of the Virginia Plen
Far fonl OQuoertmily & Sity Swoerted Institvtions o Higher
Educotion. Aevised 1978; Amended /1983 July S, 198S).
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Table V--School-By-Schoo!  Equel Employment Opportunity Activity Regerding

Slack Facuity

On-Staff Remaining

or Hired Sirce on Staff gt Altrition
School Plen Inception £nd 84-85 Rate
Academic Affeirs 8 6 25.0
Alligd Health® 2 2 0.0
Arts 6 4 333
Athletic Depertment 3 3 00
Basic Sciences 1 ' 00
Business 4 0 1000
Community end Public
Affairs 7 2 1.4
Dentistry 4 1 750
Education 14 H 357
Humanities And Sciences 33 14 576
Medicine 11 8 .23
Nursing 2 2 00
Sactal Work 13 8 388
Student Affairs 8 4 00
University
Adminstration | 1 00
*0ng hired in 1951 andone 1974

Aw“uuummbumummmwm“

ERIC 367




363

recetving lenure and/or promotion while employed since 1969 through the conclusion of the

feporting period
Tedls 2--Tenurs and/or Promotions of Feculty since 1969
Exculty Parscn Degartnant/Schonl Yoar
Ragine Perry Ats 1971
Murray DePillers Nts 1977
H Theo Young Nts 1980
Nathenie! west Dentistry 1982
Rutlede Dennis Humanities and Sciences 1977
Dary! Dance Humenities end Sciences 1978
Alvin Schexnider® Community & Public Affairs 1978 ]
Rizpeh Welch Educstion 1971
A Hill Educstion 1979
Stanley Baker Educetion 1980
Dor-s Busby Educstion 1982
Detsy Readt Education 1982
Jan Herris Madicine 1975
- Yeshti Richardson Medicine 1982
Charles Chrfstian PMedicine 1975
Orace harris Socia! Work 1975
Ruby Walker Sacial Work 1976
Tabel Wells Soclal Work 1978
Devid Fordes, Jr. Socis! Work ’ 1981
*Appointad Aseociste Deen with Tenure

A perusal of the data shown In Table 2 shows thet no blacks heve ever been tenured or
promotad in severs! schonls, including Business, Basic Sciences, Community and Publhc Affairs, ang
Dentistry.
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VIRGINIA COMMOMMEALTH UNIVERSITY
RELEVANT ENROLLMENT DATA

Although the number of black Virginia high school graduates has
increased since 1978, the number of black graduates at Virginia
Commonwealth Universi.y has decreased (See Table 1 and Taﬁe 8).
Why has the goal of 541 black fresimen remained the same for the
past three years? There i3 no logic for this number, particularly

since the number of Virginia high school graduates has increased
(See Table 3 and Table 1).

Virginia Cormonwealth has met its goal of black first time freshmen,
however, the graduate rate 1s much lower. There 1s little effort
toward retention.

Black undergraduate degeee-seeking applications declined each year
from 1981 £o 1965. The mmber of black enrolled students .declined
SRR during thal period as well (See attached: Degree-Seeking
Applicant and Enrolled Student Profile).
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RICAL OBJEICTIVIS ANR ACTUAL BLACK IN-BTATE FINST-

TABLE 3

INE FNEBIsiin

L)
AND TRANSTER BTVOINTS TO VNLERGRADUATE STUBY AT Vll‘lﬂlh,l TRASI TIONALLY
WIITE STATE-SUPPORTID STNIOA (NSTITUTIONS OF NIGHIR TOUCATION

DURING THE FIRET TWO VEIAL) VHDER THE ANENOMINTS

1983-80 -0
wes-on | 1983-s0 | onjective | 19an-03 | 19.4-05 | oajective | 1983-86
institution Qes | Achieved Aahioved Gosl Achlieved Aahlevod Gesl
onc 156 T 1008 ™ 18 e ™
ove * . % " 0 o 2
o i"e -1y 6 20) 223 g 300
F 29 (1] w2g [}}] (11 "y 223
Loc 2 1 1% ™ 7 1008 ™
e 2 ) "8 [ 0 1008 7
ooy 201 ne 150% 29 ™ 218 216
v 7S » 37 1"e " 0% "
wa e 1 o1 207 ) s 269
vou vy 356 108 ) Y] 1088 Y
wi "% |14 " " "” 0% 22
v 260 29 T7) [P ) 2% "wo
™ T n 1T ) % s 02
Total 1,107 1,988 g 2,232 1,998 [ 5 § 2,1%

371

99¢



367 l
TABLE 1
BLACk AND WHITE

Vithin-Stete First-time Freashaen to
Under greduste Study (Fell 1978 through Fell 1984) et
Viryinie's $tete-Supported Institutions of Higher
Educetion as & Proportion of Within-Stats
High School Gredustaes

Vithin-Stets Entrance Retes
Virginie K.S. Firat-tisms of Firet-time
Gradustaes Freshsen Freshmen
Bleck  Vhits Bleck Whits Bleck Whits
1978 13,668 351,74k 4,292 20,749 314 &0.1
1979 13,885 52,042 4,571 21,376 32.9 sl
1980 33,962 51,568 6,567 21,281 32.6 41.2
1981 13,740 52,330 4,386 21,916 32.0 419
1982 16,598 51,722 4,509 21,438 30.9 41.4
1983 14,782 49.7%6 6,5% 21,147 316 431
1984 13.835__ 46,615 4,621 22,726 3.4 A8 B
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IABLE 8

A Compartson of Graduste Hesdcount Enrollme. by nece at Virginfe's State-Supported
Four-Yesr lastitutions of Higher Educstion, Fall 1978-1984

"
Slseh White Sther

1979
Whice Other Totet

1,208 [ ]

1,012 2

o °

0 °

”e L]

2,602 0

[t '

6 n
92~ 100
109 "
w 2
i) ”

2,9 19,300 1,000

Tetod
Lid 1,021 o 1,303
s 1,268
1 1.
o o
11 (113

(1]) 3,375
8 ar0
52 3,993
8,545

102

19 “, 8t
26 1Al
3o 07

2,003 13,89 1, 22,720

%
312
130
a2

b1 ]

1ne
13 ) 1,0
2,002 2,W)

"
Siseh White her

82
0leeh White Other

(14 113}
0 "0
[} °
(] ?
ns 20
b ] E £
12 2
% 202
32 120
” "2
360 3%
3 [ 1]

1,821 31,970 1, 1%

£ Changy Bince 1978
(LT} et White Sther Totot

$ineed
veineed

=13.09% o2.028

W, 1,638 17,79
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ESIDENCY
irginia PR

on Virginle E ‘ —-;ﬂ

GE
lean Aga 2 x j

IACE
jlack x } 188 16%

vhite 7 763 0%
Jther Minority k) Q st 4

$EX
Male

k2 )

0
Lulalo 60%

CITIZENSHIP
l.s. (includes permanent 9 N
asicants)
Non U.S. (non rasident A .7\1
2liens) .
T 1ED SAT ZCORES (fist-time frashmen
: 22 vears of age)

I auding Speciel Se-vices,

i <onditional/Marginsl Admi
and Alternate A.dnmits

cluding Special Services &
Condi*‘onal/Marginal
Admi’ 868 905

923
Excluding Special Sarviies 862 894 923
893

Al Applicants ]asa 872

APP = Appiied
ENR = Enrolled

.Dou in the first trree coluans ers for the Academic Campus only; « ata for 1834-85
and fall 1985 Inciude both tha Academic and MCV Campuses.
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RELEVANT ENROLLMENT DATA

Sisis Compsrisons of 18-24-Yeer-OMd
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. Numerical Odjectives and Other-Race Within State
First-Time Freshran and Fi~st-Time Transfer Students Aumitted
to Undergraduate Study (1984-8S) at Virginia's
State-Supported Senior Institutions of Higher Education

Traditionslly White Institutions ¥

1984-85 % of ‘Objective
1984 Actusl Achieved {n
Inszitutions Objective Earollsent 1984 -85
cNC 156 ) 186 119.2
cve 15 10 . 67.0
Gy 203 225 111.0
MU 175 164 $%.0
7 o 70 70 100.0
mC L8 50 104.2
opu 239 304 127.2
RDU 118 71 60.2
CVA 207 93 &5.0
vCu 541 561 J04.0
i1 19 17 90.0
VPl 368 191 52.0
LT %1 73 56 77.0
TOTAL 2,2 1,998 90.0

Tced:.cicnally 3lack Institutions oo

i 158=-85 % of Cbjective

1984 Aczual Achieved in
Insz:ituz:oas Ob.ective Earallment 1985-8%
»SU 132 208 154.0
vSU 140 111 80.0
TOTAL 2372 319 117.3

* The caia pertain to black first-tim2 enrollees at these institutions.

»» The daia sertain to white firgt-t-me enrollees at trese institutions.

o 3 7 )
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Table S
Within-State Black Piret-time Preshman
Stedente to Underyreduate Gtudy {Pall, 1970-1903¢) et Virginie's
Two-Yeer Btats-Suppocted Collegee

‘ [ ]
Nsse of Col}oq- 1 1979 1980 1981 190328 1903 31504 1983
L)
Blue Ridge 13 14 14 1) 12 14 13 16
Centrel Virginie 42 50 19 23 12 14 15 16
Dabney 8. Lanceester 3 3 [ 1 13 [ [4 7
Denville (b} q (13 ° 3 [} ] 47 30
Zasterm Shors s b ] n 1 ] H) ) S
Germanne 1? 32 26 b 11 10 20 22 Pl
J. Sargesnt Reynolde 250 M 2589 251 'y 35) 303 415
Johke Tyler 22 sS4 39 b +1 161 108 208 222
lord Peirfex 13 18 26 12 10 11 12 13
Mosatein Dmpire b1 4 b1 3 ¢ 7 7 s
Mew River 2) b1 n b L] 1 19 2 2)
sortharn Virginie 29 57 13 44 72 ['H [E] 2
Petrick Nenary 3i (2] 50 4) b >} » 40 LS
Pesl 9, Camp 1) 3] 5) 97 Ve 108 115 125
Pledmont virginis 29 30 9 s 22 30 n 36
Raprehansock €2 7) 7 62 3] G0 () 70
soetneide Virginie 8¢ 109 1eh 7 Ce 35 103 a1,
Sosthweet Virginie 1¢ 11 7 5 12 14 1% 16
Thomae Neleon 2% iio m3 297 315 35S 3168 <17
Tladewater 556 €3 342 ne 533 kT NN o
Virgiaie Righlends 2 s 7 2 v 2 y 9
Virginie Western b1 14 02 €9 b L1 70 16
Wytheville ’ ¢ 14 19 : 1 1 1
Total-VCCS 1,730 1,078 1,564 1,561 1,608 1,902 2,068 2,237
Richard oland €0 45" €2 65 9. (19 7 L 14
Tortal-Two-Yopr 31,770 1,922 l,62¢ 1,627 F PR Y1 1,987 2,148 2,327

*Aqtuel enollment fe dieplaysd for 1970-1981 and projected enrolli. ot lu A! layed
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Table 4

S ,, Within-State Rlack First<Time Freshmaon and rlrst-flno

4 11+ Transfer Students to Undergraduate Study (Pall 1970-85¢)

4 at Virginia's Traditionally White, Senior Statc-Supported

o Institutions of lligher Education

[}

x©

-4

H

5 1978 1979 1980 1961 1902+ 1983 1984 1905
CNC 62 fan 96 106 156 156 156 156
cve L3 6 8 L] 2 8 15 20
GMU 60 62 80 %0 57 118 20) 300
JMU 69 30 77 4] 96 129 175 22%
1.C 10 33 18 27 39 52 70 0
miC ] 14 20 10 20 32 48 65
ony .. 167 224 193 206 104 207 239 276
n J9 A4 51 55 n 69 118 174
UVA 105 139 142 163 113 152 207 269
vCuU 40/ 556 558 517 541 541 541 541
VM1 f 6 11 7 14 16 19 22
vrl 110 16r 172 109 183 260 Jés 490
WeM 20 29 21 21 28 47 73 102
TOTAL 1,092 1,407 1,455 1,448 1,467 1,797 2,232 2,730

Actunl enroliment is displayecd for 1978 and pro1ectad enroll-ent is displayed for
198)3-85,
L]
‘ Praliminary onrollment is displayed for 1982,
O
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NDEAGRADUATE: DEGREE-SEEKING APPLICANT AND ENROLLED STUDENT PROFILE

£510k..Cv

irginis

on Virginis

GE
lean Ags

4ACE
$lack

vhite

Jther Minority

SEX

fome

CITIZENSHIP

U.S. (non resic.
iens)

COMBINED SAT SCORES (first-time freshmen
undar 22 vears of s0e)

uding Special Services,
Conditional/Marginal Admits
nd Alternste Adnits

£ . uding Soecial Services &
Conditional/Marginal
Admits

lexciuding Specisl Services

All Applicants

APP = Applied
ENR = Enrolled

‘Dau in the first three columns are for the Academic Campus only; data for 1984-85
and fall 1985 include both the Academic and MCV Campuses.

&5’.5’ {--
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GRADUATE NEW ENROLLED NCNDEGREE-SEEKING PROFILE.
1981-82  1982-83  1383-84  1984-85 1985-86

raLL N
NUN- R OF NEW NONDEGREE-
SEEr 4G STUDENTS ENROLLING 487 390 587 192 323
RESIDENCY
Virginia 351 3% 2 3 94y 75 )
Non Virginia k2 " 13% 6 [
Rnknown ¥4 Y
AGE
&u\ Age IHENE ] n ] n | 2 J
RACE
jBlack 15% 7Y ot ! g n
White A 83% LY [ 72 ”m
[Other Minority n n 12 " 6
e
SEX :
Bale n L £ ¥4 s\ S0y
Female [ 723 L2} 55% 504
CITIZ ‘NSHiP
\u.S. 99.008] 99.200 o500 99.708] 8.7
ron U.S. A 774 £1 .26% 1.

e .
These figures /~ not nclude new conliruing education students.
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Mr. Weiss. Thank you very much, Dr. McLeod. Ms. Adams, wel-
come. We're sorry that we started while you were out of the room.

Please stand and raise your right hand? Do you swear or affirm
that the testimony you are about to give will be the truth, the
whole truth, and nothing but the truth?

Ms. Apa.s. 1 do.

Mr. Wriss. Thank you. Again, we have your prepared testimony,
but it i8 up to you as to how you would I’ke to proceed at th*
poim.

Ms. Apams. Thank you, Mr. Chairman. I would like to read this
into the record.

Mr. Weiss. Fine.

STATEMENT OF ADELL ADAMS, CHAIRPERSON, POLITICAL
ACTION COMMITTEE, SOUTH CAROLINA STATE CONFERENCE
OF BRANCHES, NATIONAL ASSOCIATION FOR THE ADVANCE-
MENT OFCOLORED PEOPLE

Ms. Apams. Mr. Chairman and members of the subcommittee, I
am Adell Adams, chairman of the Political Action Committee of
the South Carolina State Conference of Branches of the National
Association for the Advancement of Colored People.

I appreciate the opportunity to appear before you with regard .o
civil rights enforcement in the Department of Education.

At the outset, Mr. Chairman, let me state for the record that un-
fortunately the exhibits to accompany my testimony did not arrive
at the airport at the same time that I did. I was out just now. They
shougg arrive momentarily. Hence we will submit them for the
record.

Mr. Weiss. Fine. We will keep the record open for it. Wz have
the same problems sometimes.

Ms. Apams. Thank you. In 1981, the higher ed:cation institu-
tions in my State of Soutk Carolina agreed to veluntary participa-
tion in the South Carolina plan for equity and equa! opportunity in
public colleges and universities.

The plan did not work. The failure of the desegregation plan is
evident ir two areas—desegregation of student enrollment at tradi-
tionally white institutions, and desegregation of faculty, adminis-
trative staff, and nonacademic pcrsonnel.

The State has made very little progress in its goal of increasing
the percentage of black students enrolled in traditionally white
State-supported 4-year colieges. During the life of the plan, black
undergraduate student enrollment at these schools only increased
from 10 percent in 1981 to 11.1 percent in 1985. Even more disturb-
ing was the recent revelation that the number of black undergrad-
uates decreased to 10.9 percent in the fall of 1986, and I will be
submitting that report.

This bleak performance occurred while the State continued to
assert that it was making significant progress. The State’s record
in the desegregation of faculty and staff at traditionally white
State-supported institutions i8 even more dismal. Several of the
schools were cited by the South Caroliza Human Affairs Commis-
sion, in its latest repor: to the Sout! Carolina General Assembly,

ERIC )
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as making little or no progress toward increasing the number of
blacks among the faculty and staff ranks.

The Human Affairs Commission is the State agency charged
with the responsibility of working to achieve equal opportunity in
the public and the private sectors in South Carolina. It reports an-
nually to the general assembly on the status of affirmative action
plans of State agencies. The most recent report was a summary of
the performance of all State agencies over the past 5 years, and 1
do have that material on the way.

Of the traditionally white 4-year colleges and universities listed
in the report, only two were ranked in the top 36 out of 72 State
agencies. For example, Citadel is No. 62 on that list As of Septem-
ber 1986, the Citadel had no black faculty out of 170 persons teach-
ing cadets, and only 2 black administrators out of more than 60.

The Citadel is the State-supported military school where five
white cadets, dressed in Ku Klux Klan-like attire burst into the
room of a black cadet at 1 am. in what amounted to an act of
racial terrorism. The incident was symptomatic of the serious prob-
lems of racism and insensitivity at the school. I will submit for the
record a copy of the report that the NAACP prepared on racism at
the Citadel.

While the Citadel has obviously done a poor job in desegregation,
it is not alone. Information compiled by the South Carolina Higher
Education Commission clearly reveals very little progress in the de-
segreiation of the public higher education institutions in our State.

If the problem is not resolved, the consequences will be severe. It
will result in a reduced applicant pool of potential black profession-
als, and it has already resulted in these factors—reduced income
potential of more black families; reduced pool of black teachers for
the public school system; reduced pool of potential black college
faculty; reduced pool of higher income taxpayers; reduced partici-
pation potentiel in various careers; and demoralization of black
youngsters in junior and senior high schools.

The South Carolina NAACP was so concerned ahout the situa-
tion and its frigh‘ening ramifications that our executive secretary,
Nelson Rivers III, went to Atlanta in April 1986 to meet with Jesse
High, the acting region IV director of the Office for Civil Rights.
During the meeting, the South Carolina NAACP executive secre-
tary expressed the NAACP’s disappointment with the meager
progress being made in South Carolina and asked the acting re-
gional director to direct his field staff to persons who could provide
information on the sad state of affairs at many of the State’s insti-
tutions.

Mr. Rive's has foliowed up this meeting through telephone and
written communication, but he has yet to receive a reply to his
written communications.

Mr. Chairman, - nd members of this subcommittee, the NAACP
strongly recommends that this subcommittee urge the Department
of Education to order the State of South Carolina to renew its de-
segregation plan for at least 5 more years. The renewed plan
should have adequate funding and a commitment by the Commis-
sioner of Higher Education to achieve real progress.

It is our hope that the Office for Civil Rights will be more dih-
gent in its monitoring of future desegregation activities by our
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State. If South Carolina continues with its pattern of little or no
progress, then we urge that the Department of Education take the
next step of asking the Department of Justice to cause litigation to
be brought against the State or the partiicular schools that refuse
to desegregate.

Mr. Chairman, and members of the subcommittee, I appreciate
this opp: tunity to appear today and present the views of the
South Carolina State Conference of Branches of the NAACP.

Mr. WEeiss. Thank you both very much for very important testi-
mony. All of the statements and attachments that you have sub-
mitted and those that you will be submitting will be entered into
the record in their entireties.

[The prepared statement of Ms. Adams follows:]
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“GOOD MCPNING" MR. CHAIRMAN AND MSMBERS OF THE SUB-COMMITTEE, AND THANK YDU
FGR THE OPPORTUNITY TO APPEAR BEFORE YOU TODAY.

IN 1981, THE HIGHER EDUCATION INSTITUTIONS IN MY STATE AGREED TO VOLUNTARY
PARTICIPATION IN THE SQUTH CAROLINA PLAN FOR EQUITY AND EQUAL OPPDRTUNITY IN
PUBLIC COLLEGES AND UNIVERSITIFS. THE PLAN DID NOT WDRK.

THE FAILURE OF THE DESEG EGATION PLAN IS EVIDENT IN TWO FARTICULAR AREAS.

1. DESEGREGATION OF STUDENT ENROLLMENT AT TRADITIONALLY WHITE
INSTITUTIONS.

2. DESEGREGATION OF FACULTY, ADMINISTRATIVE STAFF, AND NON-ACADEMIC
PERSDNNEL.

THE STATE HAS MADE VERY LITTLE PROGRESS IN ITS GOAL OF INCREASING THE
PERCENTAGE OF BLACK STUDENTS ENRDLLED IN TRADITIONALLY WHITE STATE-SUPPORTED
FOUR-YEAR COLLEGES. DURING THE LIFE DF THE PLAN BLACK UNDERGRADUATE STUDENT
ENROLLMENT, AT THESE SCHOOLS, ONLY INCREASED FROM 1D PERCENT IN 1981 to 11.1
PERCENT IN 1985. EVEN MORE LISTURBING WAS THE RECENT REVELATION THAT THE
NUMBER OF BLACK UNDERGRADUATES DECREASED TO 10.9 PERCENT IN THE FALL OF 1986.
(SEE ATTACHED CHART)

THIS BLEAK PERFORMANCE OCCURRED WHILE THE STATE CONTINUED TO ASSERT IT
WAS MAKING SIGNIFICANT PROGRESS.

THE STATE'S RECORD IN THE DESEGREGATION OF FACULTY AND STAFF AT TRADITIONALLY
WHITE STATE SUPPDRTED INSTITUTIONS IS EVEN MORE DISMAL. SEVERAL D THE SCHDOLS
WERE CITED BY THE SOUTH CAROLINA HUMAN AFFAIRS COMMISSION, IN ITS LATEST REPORT
TO THE SOUTH CAROLINA GENERAL ASSEMBLY, AS MAKING LITTLE DR NO PRDGRESS TOWARDS
INCREASING THE NUMBER OF BLACKS AMDNG THEIR FACULTY AND STAFF RANKS.

THE HUMAN AFFAIRS COMMISSION IS THE STATE AGENCY CHARGED WITH RESPONSIBILITY
OF WORKING TO ACHIEVE EQUAL OPPORTUNITY IN THE PUBLIC AND PRIVATE SECTOR IN
SOUTH CAROLINA. 1T REPDRTS ANNUALLY TO THE GENERAL ASSEMBLY ON THE STATUS DF
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AFFIRMATIVE ACTION PLANS OF STATE AGENCIES. THE MOST RECENT REPORT WAS A
SUMMARY OF THE PERFORMANCE OF ALL STATE AGENCIES OVER THE PAST FIVE YEARS.

OF THE EIGHT TRADITIONALLY WHITE FOUR-YEAR COLLEGES AND UNIVERSITIES LISTED
IN THE REPORT, ONLY TWO WERE RANKED IN TOP 36 OUT OF 72 STATE AGENCIES. FOR
EXAMPLE THE CITADEL IS NUMBER 62 ON THE LIST. AS OF SEPTEMBER, 1986, THE
CITADEL HAD NO BLACK FACULTY, OUT OF OVER 170, TEACHING CADETS AND ONLY TWO
BLACK ADMINISTRATORS OUT OF QVER 60.

THE CITADEL IS THE STATE-SUPPORTED MILITARY SCHOOL WHERE FIVE WHITE
CADETS DRESSED IN KU KLUX KLAN-LIKE ATTIRE BURST INTO THE ROOM OF A BLACK
CADET, AT 1:00 A.M. IN WHAT AMOUNTED TO AN ACT OF RACIAL TERRORISM. THE
INCIDENT WAS SYMPTOMATIC OF THE SERIOUS PROBLEMS OF RACISM AND INSENSITIVITY AT
THE SCHOOL. [ AM SUBMITTING A COPY OF THE REPORT PREPARED BY THL NAACP AS A
RESPONSE TO THE RACISM AT THE INSTITUTIGN.

WHILE THE CITADEL HAS OBYIOUSLY DONE A VERY POOR JOB IN DESEGREGATION IT
IS NCT ALONE. INFORMATION COMPILED BY THE SOUTH CAROLINA HIGHER EDUCATION
COMMISSION CLEARLY REVEALS VERY LITTLE P"LuRESS IN THE DESEGREGATION OF THE
PUBLIC HIGHER EDUCATION INSTITUTIONS IN OUR STATE.

IF THE PROBLEM IS NOT SOLVED, THE CONSEQUENCES WILL BE SEVERE. 1IT
WOULD RESULT IN:

A. REDUCED APPLICANT POOL OF POTENTIAL BLACK PROFESSIONALS

B. REDUCED INCOME POTENTIAL OF MORE BLACK FAMILIES

C. REDUCED POOL BLACK TEACHERS FOR PUBLIC SCHOOL SYSTEM

D. REDUCED POOL OF POTENTIAL BLACK COLLEGE FACULTY

E. REDUCED POOL OF HIGHER INCOME TAXPAYERS

F. REDUCED PARTICIPATION POTENTIAL IN VARIOUS CAREERS

G. DEMORALIZATION OF BLACK YOUNGSTFRS IN JUNIOR AND SENIOR HIGH SCHOOLS

-2-
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THE S.C. NAACP WAS SO CONCERNED ABOUT THE SITUATION AND ITS FRIGHTENING
RAMIFICATEONS THAT OUR EXECUTIVE SECRETARY, MR. NELSON B. RIVERS, III TRAVELLED
TC ATLANTA, GEORGIA IN APRIL, 1986 AND MET WITH MR. JESSE L. HIGH, ACTING REGIONAL
DIRECTOR OF REGION IV OF THE OFFICE OF CIVIL RIGHTS. DURING THE MEETING, MR. RIVERS
EXPRESSED OUR DISAPPOINTMENT WITH THE PSAGER PROGRESS BEING MADE IN SOUTH CAROLINA.
HE ASKEP MR. HIGH TO DIRECT HIS FIELD STAFF TO PERSONS WHO COULD PROVIDE INFOR-
MATION ON TH. SAD STATE OF AFFAIRS AT MANY OF THE INSTITUTIONS IN OUR STATE.

MR. RIVERS CALLED AND WROTE TO MR. HIGH ON SEVERAL OCCASIONS AFTER THE
MEETING BUT HAS NEVER RECEIVED A REPLY.

WE STRONGLY RECOMMEND THAT THIS SUB-COMMITTEE URGE THE DEPARTMENT OF EDUCATION
TO ORDER THE STATE OF SOUTH CAROLINA TO RENEW ITS DESEGREGATION PLAN FOR AT LEAST
FIVE MORE YEARS. THE i-NEWED PLAN SHOULD HAVE ADEQUATE FUNDING AND A COMMITMENT
BY THE COMMISSION ON HIGHER EDUCATION TO ACHIEVE REAL PROGRESS.

IT IS QUR HOPE THAT THE OFFICE OF CIVIL RIGHTS WILL BE MORE DILIGENT IN
ITS MONITORING OF FUTURE DESEGREGATION ACTIVITIES BY THE STATE. IF SOUTH CAROLINA
CONTINUES WITH ITS PATTERN OF LITTLE OR NO PROGRESS THEN WE URGE THE OFFICE OF
CIVIL RIGHTS TO CAUSE LITIGATION TO BE BROUGHT AGAINST THE STATE OR PARTICULAR
SCHOOLS THAT REFUSE TO EFFECTIVELY DESEGREGATE.

THANK YOU.

| o
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Chart 0 - Comparison of Goal Attafmment
Among Four-Tear Colleges and Universities

? of
Agencies Goals

Wiathrop College
Clemson University
5.C. State Coliege
College of Charieston
trancis Marion CoVlege
University of Soutn Caroling
Hedical Unrvariaty
Lander College
Ine Citade)

|~a.~nm.u~—

48 |

Chart € - Comparfson of Goal Attajnment
Among Technica) Colleges

# of
Agencies Employees

206
436
349
194
188
164
15%

Florence-Oarl ington Tech, Col
Midiands-Technical Coliege
Trident Tectnics) College
Tri-County Technical College
Tech. and Comprehensive Educ
Spartanb.rg Technica) Collegd
Orangedurg-Cslhoun Tech Cot
York Technicel College
Piedmont Technical College
Chesterfield-Hariboro Tech,
Sumter Technica: College
Horry-Georgetown Tech, Col.
Greenville Techaical College
Oenmark Technics) College
Afken Technical College

P bt P -t 3
NOOWAMNNOORNNanG
PR BNOB BN O w S~

389




m|s
;
i

egion
h Black enrollment decl

Metro/R

The 2 Hace

1nes

L%
i
m- -m_

mm

is first since 1981

Undergraduate drop =

%q m wa
mmwﬁr

f

_—tuum

#

m-_ﬁ.nmuummu.~m.

:z

m wm

:m 1

M
Slack
Soe Enveliment. 3-8

m“mmw~, m

nw_

m

mm.pun
il

] uuwm_mm_mmm

it
I

or 199 peroant, i (sl 1996

i
;
}
_

m
m

¢

e Forvmmt Tuow Crugtes  pevCERl, 10 {311 1985 The mumbers

330

Q

Aruitoxt provided by Eic:

E

.

v
e




=

S

ERI

Aruitoxt provided by Eic:

Efi

ﬂl

£

o 224
o e

14 2,200

g

08 2073
212 2008
2,104  15.000

20 2955
€12 4,005
6,041




387

RACISM AT THE CITADEL — THE NAACP RESPONDS

This 1s the rasponse by the South Carolina Conference of Branches of the
NAACP to the statement issued by Major General James A. Grimsley. Jr. or
February 18, 1987. The statement was the school's official reaction to reports
by the State Human Affairs Commission and the Citadel's Special Board of

Inguiry on the racial climate at the school.

NAACP staff members have reviewed both reports and analyzed Grimsley's statement.

We were disappointed that the Grimsley statment did not contain more specifics on
folicies and pPractices to be implemented to correct the many problems cited 1n

both reports. In fact, there are severa® instances wher. Grimsley’'s response did not
even address findings and recommendations from the reports. The NAACP considers

this a clear indication of the continuing arrogance and insensitivity at the Citadel.

The NAACP's review of the difficulties at the Citadel has led to one 1inescapable
conclusion. The major problem at the Citadel 1s institutional racism. One of the
best descriptions Of institutional racism is described in the quote: "One of the

cilearest indicators Of institutional racism 1s the exciusion of [lack members of

society from positions of control and leadership,” taken from the book Institutional
Racism 1n America, Knowles & Prewitt, Prentice Hall, 1969. A report by the U.S.
Commission on Civil Rights stated in 1¢70 that racism is "Any attitude, action
or institutional Structure which subordinates 2 person or group because of their
color. . . Racism 1L not Just a matter of attitudes actions and ainstitutional
ctructures can also be a form of racism.” Before sciuations can be found, the
f1tacel must acknowleace tne problem of racism On 1ts Carpus

11 our report, we have surmarized our firdings ir, four general categories.
ke -ent aid Retentio~ >f B.as - Students, Campus .1f¢, t1- g and Recruiting

..« Faculty and f1.¢ , a- Jlems with the Ar-. .30 v,

¢ are jieased to su-mat tre folloa. g report?

9 - 392




388

1. HIRING AND RECHRUITING OF BLACK FACULTY AND STAFF

The Citadel has done a poor job in the hiring and recruiting of Black
faculty and staff. The Citadel‘s Affirmative Action Program, sa submitted to
the Souta Carolina Higher Education Commission and the State fumen Affairs
Co-inni;a. is inadequate and suggesta insincerity on the part of the
adsiniatration to incresse the amount of Blacks on the faculty and staff.

The activitiea described in the annusl report of the Eigher Educstion
Commissign‘'s Desegregation Plan Implement cion at the Citadel 1985-86 are
nebulous and unimaginative. The Citadel needs tc ake a full-time commitment
to hiring and recruiting Black faculty and staff.

The functions and activities of the Office of Personnel ard
Administrstive Servicea as it relstes to desegregation and sffirmative
action sppesr to be unfocused, unconcentrsted, and obviously ineffective.
There ne:ds to be a stsff person 2ssigned the full-time responsibility of
recruiting Black fsculty snc staff to improve the litadel’s dismal performance
in this criticsl area.

President Grimsley appsrently has some misconception sbout what
sffirmative action is and what it should sccomplish. It is ludicrous for him
to suggest, ss he does in his statemen:, that having eight (8) white women ss
faculty members and “seven women (1 Black) at the non-academi: level,” 1s
affirmative action ac it relates to the hiring of blacks. This viewpoint also
ignores the findings and recommendations of the reports by ths Special Bosrd
of Inquiry and the Human Affairs Commission.

Both reports found the need to increase the presence of Blacks on
campus a> role models for botl Black snd white cadets. The current
environmznt st the Citadel does not present a lalanced view of soc:ety.

Thereforz, i1t .s is cruc 8l for the Citadel to .mplement sffirmatite measurss

to increase the nwmber of Black faculty and staft,

FRIC 393
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2. Campue Life

The gquality of life for Black cadete oOn the Citadel's campus ie poor. There
is a prevailing atmosphere of intolerance and overt recism in the barrecke. classroom
and dining facilities. The Board of Inquiry, the Human Affeirs Commiesion, ee well
as intsrv.ews with Black cedecs cita numerous incidents of racial intimidation,

name caliing, derogestory ethnic jokes and genersl insensitivity toward Black cadets.

The continued use and support of offensive stersotypes and recist symbols will
continue Lo make Black cadets and their families feel uncomfortable ~nd unwelcome.
It must becoms Clear to the Citadel’s administration that the Fourth Clase System
1s fraught with opportunities for racism, bigotry and abuse to manifest themselves.
The Citadel must 2stablish a clear and strong policy against the racist behavaiors

that are evident on the campus.

Black cadets have stated almost unanmimously their opposition to the playiag
of “"Dixae™ and the waving of the Confederate flag. The Black cadets made .t Clear
in both reporta that the song and flag represent a tine when Black people were
abured, intimidated and often killed. The flac and eong are constant reminders

to Black cadeta that they are not completely welcome at the Citadel. It makes the

“long grey line” a myth.

The Ci:adel must understand that it 18 hypocritical to assert their desire for

unity in the corps and yet continue toO officially senction the use of these offensive

symbols.

3. Recrurtment and Retention of Black Students

The Citadel s performance in the recruitment and retention of Bl.ck students 1s
woefully 1nanequate. Their efforts "1+ been inconsistent and siff-r
from an apparent lack of commitment by the administration. In a* < .ironment as

results~oriented as the Citadei, 1t 1¢ dafficulr to imagane such & LOOr periormar e

ERIC A
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being tolerated. It is obvious that recruiting and retaining Black cadets is not

e priority item.

The Citadel needs to hire a full~-time, permanent minority recruiter. President
Grimsley announced 1n his statement the addition of Lt. Eric Manscn to their
recruiting and admissions steff. ‘*owever, Grimsley ¢.d not reveal that Lt. Manson
will be et the Citadel only until the fall of thit year when he will leave the staff
to begin service in the U.S. Military. Prior to hirang Lt. Manson, the school employed
another minority recruiter, Mr. Kenneth Harris, but he was only there for approxi-

mately six months.

These kind cf act-vities raise #erious questions about the credibility of the
Citadel’s proclamation to "redouble our efforts to recruit Black cadets,” as stated

last month by Grimsley.

The Citadel has failed for the past five years to reach 1ts own goals for
Black student recruitment. Unless there ;s an immediate and drastic change in the
approach of the administration, we have no reason to belive there will be any

significant increase in the Black studeii population in the foreseeable future,

The Citadel’s effect:1 ness in the retention of Black students 1s equally as
bleak. 1In jts report to the Commission on Higher Education, the Citadel revealed
that the retention rate for Black students in 1985 was 78% as compared to 83% for
white students. Even more alarming was a suspension rate of 9% for Blick cadets but

only 5% for white cadets.

After reviewing the s.hool’'s minority student retent.on activities 1n the above

narmed report., there appears *o 1€ no concrete plan to increase the retention rates

slack students. Tne err¢: -tntal orientation cCur<e '+ erred to 1n the report i

+  or imitation of the s. -~ ul College Urientatinr 101 (ourse at the University
,cuth Carolina. The - woued O werl ot tontact toe Lraver,ity to provide

* reive _raining for 1°. e el 1 tre implendte ® a ;1 ductive C) lege
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Oriantation program.

Soms of the activitiss in the orientation program could not be viewed as
asrioua attempts to meat the needs of Black collega freahmen. A trip to ase
*Porgy and Bess,” a ona-hour aession on atudy techniquea, a ons-hour library
orientation and other activitiss ara hit and miss spproachea which aca not aimed

apecifically at Black atudenta. They are st beat 8 diajciated effort at ger.eral

studeat retention.

4. Problams With Tha Administration

The adminiatation at the Citadel has proven to be ineffective in solving the
major probler confronting the achool - institutional racism. The leadership of the
school mishandled the incident of racial terrorisr against Keven Nesmith and has

for the most part, ignored the seriouc problems the inc:ident revealed that exists

at the school.

The rresident chose to ignore many of the £1ndings and recomnendations made
by both the Board of Inquiry and the Human Affairs Commission on improving race
relations at the Citadel. The 8reas that he chose to address, he did so wath

incomplete or misleading information.

Hia assessment, that because only two (2) Black freshmen have left the school
since August, then. "Black cadets who matriculate at the Citadel, find it to be a
positive educat:onal environment,” ignores the facts documented 1n the reports and

does not address dropout rates of prior years.

His response to the complaints by Black cadets that scholarship funds are
awarded primarily to white Cadets was incomplete and seems a bit disingenuous.
Aithough he states *he number of Black cadet - eiving academic scholarth = this
not sa, how -any

year 1s 20, which represents a 358 .ncrease i .w> years, he did

white cadets are oa academic scholarshipe, n 11d he reveal the ~er-er*ige of
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Black cadets on academic scholarships. Grcimsley also said that Black and white
cadets receive the same par capita amount of scholarsnip and financial aid; he
failed to complete the analysis by saying how much of the amount is academic, athletic
or financial aid. This is important because of the number of Black students recruited

for the vari- = athletic programs.

Mc ftly, he comgletely ignired the recomendation from the Human

Affairs Commission that the Citadel should include Blacks on all disciplinary

boards, espicially the Commandant's Board and Suitability Boards, which are now all

white. One of the clearest examples of institutional racism is the exclusion of
Blacks from decision making bodies. Since Grimsley indicated in his statement
that he commeited only on items he deemed significant, then it might be inferred

that e does not consider the exclusion of Black representation from these powerful

boards to be important.

There can be no substantive changes at the Citadel without the leadership be-
coming more enlightened. The tenor and tone of Grimsley's statement, suggest
some unrealistic and dangerously parochial ideas about this public institution.
when he refers to not taking any actions, “which will arbitrarily diminish our
heritage," it makes us wonder whose heritage he ;s referring. The Citadel
shousu o reminaed that it 18 a state and federally supported institution and is$ no
longer a private white academy. The school must become more sensitive to the entire

population of our state.

Gramsley indicated that theCitadel had begun sentivity instruction for all cadets.
We wonder who is conducting the sensitivity sessions Hooefully, the Citadel will
T contract this instruction with an outside agency that has a pro‘en track record
sensi1tisity instruction 18 being co:ducted by the Citadel itses ..aen we gquestion its

effectiveness ard credibility

Recent revelations of the repcated use of the racist syt 1. ¢f the “u Klux Klan




By v

ERI!

P o ’

393

-

and tha portrayal of negativa ataraotypea of Blacka and other minorities in recent

Citadal yearbooks ara shocking and diaguating.

The kind of sickaning behavior diaplayed in the yearbooka could not have

occurred without the tacit approval of the achool's adminiatration and faculty.

The Adminiatration haa 8 duty to create and foater an i:moaphere of fairness,
sansitivity, and respect. Clearly the present leadership at the Citsdel has

failed in this responsibility.

Thers ia a wealth of evidence to suggeat the dire need for a change in leader-
ship at the Citadel. We have, therefore, called on the Board of Visitors to Gave
serious consideration to the removal of Major General Grimsley as president of

the Citadel.

For more information, Please contact: Mr. Nelson Rivers
Executive Secretary, South Carolina NAACP
(803) 252-3990

or
pr. William F. Gibson

President, South Carolina NAACP
(803) 233-7355
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Mr. Weiss. The testimony I think you have giver. is really quite
complete. Let me ask a broad question if I may of each of you.

Is there a general awareness within the community at large in
your respective States and in the minority community at large, as
well, of the failure of improvement, removal of the patterns of seg-
regation? Dr. McLeod?

Dr. McLeop. Well, I certainly believe that there is in the city of

Richmond. My own institution, which has enrolled blacks for some
time, still does not have a reputation if you will for being a place of
accommodation for blacks. Blacks in the community have ex-
pressed a fairly high level of discomfort, feeling uncomfortable if
y0111 will, about the institution as being a place where all blacks are
welcome.
. One of the things that perhaps I should have done and I would
like to perhaps digress, back up a minute, and do, is offer orally
into testimony, a few statements that were submitted in writing on
behalf of the organization I represent, the Black Education Associa-
tion.

Mr. WEiss. Good.

Dr. McLeov. The Virginia plan for equal opportunity in State-
supported institutions of higher education as amended in 1983 and
ill;)S%he spring and fall of 1984 is scheduled to expire on June 30,

Equal opportunity in higher education in the Commonwealth of

"irginia is a matter of vital concern to black instructional faculty,
administrators, and academic support staff,

.The Black Educatiopr Association, an organization of black facul-
ty, administrators, and counselors, at Virginia Commonwealth Uni-
versity (VCU), is cited in the plan as one of the organizations at
VCU that should be involved in the implementation and monitor-
ing of the plan.

BEA established several task forces to assess progress toward de-
segregation in three areas—equal employment opportunity in the
central administrative structure of the university, equal opportuni-
ty with respect to black faculty retention, tenure, and promotion,
and affirmative action taken to facilitate recruitment and reten-
tion of black students. This document reports the findings of the
task forces.

Based on the assessment of d gation progress by BEA, it is
reasonable to conclude that VCU Eas fallen far short of the com-
mitments set forth in the plan. Deficiencies outlined in several
areas have not been corrected over the entire life of the plan. The
independent assessment effort of BEA was necessitated because of-
ficial progress reports reflect considerable obfuscation. In many
areas of equal opportunity, progress has slackened or reversed the
progress altogether.

While the laudable goal of equal opportunity benefits all stu-
dents, there are legions of tireless opponents to equal opportunity
and affirmative action. If p. has been much less than desira-
ble under the plan, it would be considerably less if the plan were
allowed to expire. Equal opportunity is now eroding, and with the
expiration of the plan, desegregation gains made by blacks in
higher education would face the prospect of systematic destruction.
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Previous svents and the current poor performance in matters of
equal opportunity at VCU provide support for a compelling argu-
ment that support for equal educational opportunity would natu-
rally die without continued outside support. t trends and cur-
rent practices in the arena of equal opportunity suggest that an-
other, quote, counter-reconstruction would be imminent without
crucial enforcement measures for holding the line against oppo-
nents of equal opportunity in higher eduration.

BEA strongly urges the Office for Civil Rights to extend the plan
for another 5 years fron: July 1, 1986, through June 30, 1991.

From an extensive review of progress toward equal opportunity
and with respect to administratior, faculty, and students, no evi-
dence emerges that either equal opportunity or affirmative action
is flourishing at VCU. A serious dichotomy exists between public
pronouncements of VCU’s efforts to implement the plan and the
actual status of equal opportunity for blacks. While BEA views the
plan as viable to equal opportunity goals, candid facts suggest that
little has chan. -1 since the plan’s implementation. :

Monitoring a.:: evaluation of the have also been carried out
poorly by the university and its officials or persons designated to
report on the progress of the plan. The task force findings present
a somewhat provocative and unpleasant picture of the status of
blacks at VCU. The actual equal opportunity outcomes at VCU
have not been amenable to the techniques and devices used to
assess those outcomes.

The model used to assess black student retention did not disag-
gregate attrition by school, by department, nor by curricula advi-
sor. Further, the model did not undertake sufficient examination of
the flow of students through various stages of their student ca-

reers.

Consequently, there is no indication of factors of personal ex-
change between faculty and student which may contribute to the
disproportionate attrition of black students. Attrition reports focus
primarily on factors such as extended length of time to graduate
and termination of stude.it careers due to economic reasons, thus
realizing the seif-fulfilling prophecy that loss of a source of funding
aborts student careers.

Failure to disaggregate administrative workers in support oper-
ations from administrators in hierarchial structure of the central
university administration obfuscates the fact that blacks are totally
excluded from the universitywide policymaking apparatus. Blacks
have served and are currently serving as chancellors, presidents,
and vice presidents at major universities throughout the United
States. However, at VCU, no black has ever served in the central
administration.

From the standpoint of policy formulation and enforcement of
equal opportunity regulations, this stark fact suggests a weak com-
mitment to equal opportunity and affirmative action goals.

A fuller argument, considering recent events that eliminated a
viable black candidate from consideration for the post of provost
and vice president for academic affairs, and systematically prevent-
iniblacks from attaining other posts, would suggest a conscious
policy of affirmative discrimination.
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In any event, the fact that no black has ever occupied a post in
the central administration can be construed as prima facie evi-
dence that VCVJ has been less than wholehearted in providing
equal employment opportunity for blacks or in promoting affirma-
tive action goals in some of the most sensitive posts in the universi-
ty. The university has yet to make a clear statement about equal
opportunity, equal employment opportunity, in its administrative

In terms of faculty retention, VCU’s efforts have been far less
than enthusiastic. A critical shortage of black faculty exists in vari-
ous schools and departments across the university, despite the fact
that these schools and departments reflect significant black stu-
dent enrollment.

It is ironic and frustrating to black faculty that VCU has not
found it a priority to employ even one black professor in the School
of Business, and that a white professor acts as head of Afro-Ameri-
can studies while eminently qualified blacks have been rejected for
the same position because they have been tenured elsewhere, al-
though precedent exists for bringing tenured associate professors.

The actual picture of facult{1 retention has been so poor that
OCR itself cited VCU for its high turnover of black faculty.

Further, out of 226 full professors only 7 are black. It is noted
that four of these were promoted since a discrimination case was
instituted in Federal court by another black seeking promotion to
the rank of full professor. Two of these four were brought in as full
professors and two were tl|;romoted intema&l{.

At the conclusion of the reporting geri , there were only three
black full professors. No blacks have been granted tenure since the
1981-1982 academic year. This factor certainly helps to erode op-
portunities for mentoring relationships so vital to the development
of junior black faculty. m this summary of fact;gertaining to
black faculty, one could hardly conclude that a favorable climate of

ual opportunity exists for black faculty at VCU.

e thoughts, observations, and materials appended to this
memorandum graphicall‘)l'arortray poignant disclosures of the ex-
tremely poor state of eq op&:tunity at VCU. One of the most
critical factors emerging from thi rﬁi)ort is the flux of impressions
and cogent images among black faculty that VCU has a less than
lukewarm commitment to equal opportunity for blacks in its aca-
demic community. Black perceptions of a less than adequate effort
to promote fairness in equal opportunity are supplemented by
straig(l;fgf('i)arward m@ evidence and nonspurious interpreta-
tions ta regarding desegregation progress.

As it relates to the Office for Civil Rights, our organization did
seek to have an opportunity to be involved in onsite review last
spring, having maJe several overtures to the administration and to
address cer cain areas of discriminatory practices.

One of the things that concerned us as an organization was the
process that OCR used on onsite visits seems to be a rather heavy
reliance upon the university actually to indentify people to be
intervie by OCR. It is almost tantamount to the fox watching
the chicken coop. In many situations, there weren’t very many
blacks who, as a result of their positions, had been selected even to
be interviewed by OCR during onsite. In many cases where blacks
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were involved in the interview process, they were so greatly out-
numbered by white colleagues that many really felt a bit uncom-
fortable about being too candid about this situation.

As a result, the BEA and our organization really demanded that
OCR grant us an opportunity to meet with them privately or as an
) ization of black faculty and administrators.

is the Office for Civil Rights did grant, and we had an oppor-
tunity to meet with the investigator assigned to the onsite.

What was particularly disturbing for us was the fact that we out-
lined to him a number of instances, a number of situations and cer-
tain statistical facts, which certainly belie any notion of equal or
affirmative action, and many of the black feculty were very, very
emotional in their display of concern for this situation. The real
fear, and that is something that really hasn’t been talked about
very much, but many black faculty at these institutions are quite
fearful; they don't feel there is a great deal of protection for them
at the institution.

I know simply in t to get others to come with me here,
many black faculty and staff were forthright in expression of con-
cern for retribution and retaliation for coming before a body such
as this in appearance and the offering of testimony. So that’s a real
fear among black facultK at traditionally white institutions, and
that’s another reason why we think it is awfully important that
there be some continued Federal presence in monitoring overview
of the desegregation effort. In any event, despite all of the facts
that were presented to the investigator during the onsite at VCU
last spring, despite the data which I offered for your perusal here,
just a few months after the onsite, the Office for Civil Rights sent
the president of the university a letter commending him for the
great mbeing done in the way of affirmative action at the institu-
tion. This really suggests to us that perhaps the Office for Civil
Rights was more concerned, you know, with how well an institu-
tion is able to write a report and the extent to which they car: get
fair or poor statistics to read favorably. So the concerns about
black faculty and feelings of black students, who also met with
them and expressed similar concern, seemed to be almost over-
looked entirely, and we simply felt that there may even have been
a predisposition, you know, against even entertaining the adverse
criticisms or concerns about the affirmative action effort.

Mr. Waiss. Thank you. Ms. Adams, what is your sense of commu-
nity awareness and concern and perception as to what has hap-
pehr‘xeed?in South Carolina, both in the community at large and else-
where?

Ms. Apams. There is most certainly awareness of the problem in
the community, the community at large. During the last several
years, there has been action in the general assembly to try to get
the general assembly to integrate the boards of predominantly
white colleges. That has met with minimal results, much to the dis-
satisfaction of the black legislators and the black community.

At the present time, most boards will have probably one person,
and there are some who insist that they have other tions
such as being alumnus of the colleg: that will keep blacks from
being added to the board in the numbers that should be there.
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Probably the most outstanding problem is the same one that has
been stated, that is, the one where there is no faculty. The faculty,
there are no full professorships. There are no blacks in it, in the
high administrative positions at most of the colleges, and that’s a
continuing problem, and the answers that we received from the in-
stitutions are that they can’t find qualified people, and this is—the
NAACP was involved initially when the plans were being put to-
gether, but during the monitoring process, we have had no mean-
ingful role. The attitude has been go away, don’t bother us, so we
have not been involved in the monitoring.

On occasion we have addressed several of the institutions when
problems arrived, but we aren’t welcomed at all. The attitude is
that everything is fine and that the plans that have been submit-
ted are being adhered to.

Mr. Weiss. Well, again, I thank both of you for very, vesy impor-
tant testimony and appreciate your coming some distance, and I
know at inconvenience, and staying with us throughout the day.
Thank you very much.

The subcommittee now stands adjourned subject to the call of the
Chair.

{Whereupon, at 3:39 p.m., the subcommittee adjourned, to recon-
vene subject to the call of the Chair.]
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