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OTA STUDY ON INDIAN HEALTH CARE

THURSDAY, FEBRUARY 20, 1986

HoUSE OF REPRESENTATIVES,
CoMMITTEE ON ENERGY AND COMMERCE,
SUBCOMMITTEE CN HEALTH AND THE ENVIRONMENT,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m., in room
2218, Rayburn House Office Building, Hon. Henry A. Waxman
(chairman) presiding.

Mr. Waxman. The meeting of the subcommittee will please come
to order. Last May, Chairman Dingell and I requested that the
Office of Technology Assessment conduct a study of the health
technologies and services available to the Native American popula-
tion through the Indian Health Service.

We were particularly interested in the health status of American
Indian and Alaska native people and the effectiveness of health
services available to this population through the IHS.

OTA undertook this study, and last month OTA’s Technology As-
sessment Board cleared it for publication. The purpose of today’s
hearing is to review the study’s main conclusions. Although the
final version will not be published until next month, I felt it appro-
priate for the members to have the OTA findings before them as
they consider this committee’s recommendations to the Budget
Committee on the fiscal year 1987 budget resolution, which is due
February 25. I very much appreciate OTA’s cooperation with the
Committee in this regard.

It is the usual practice of this Subcommittee to allow interested

rties to submit comments for the record during the 10 days fol-

owing a hearing. In this case, the 10-day rule would obviously be
inappropriate, since the main text of the OTA study will not be
available until after that time. Therefore, without objection the
hearing record will remain open 30 days after the publication of
the OTA study to allow time for tribes and other interested parties
to submit comments for the record.

I would Jike to welcome all the people that are here today for
this hearing, and we will vut into the record any opening state-
ments the members which to have inserted at this point. Without
objection, that will be the order.

Our witnesses this morning are Dr. Larry Miike, the project di-
rector for the OTA Indian Health Care Assessment, and Ellen M.
Smith, a program analyst.

Dr. Miike is no stranger to us. He is both a physician and a
lawyer. He has staffed at least two other major studies requested
by this committee; one dealing with the public health service re-
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sponse to the AIDS crisis, and the other with policy and technolo-

gy.
Ms. Smith brings to the Indian Health Study a background in
health ressarch and health planning. I would ask both of them to
come forward, please.
It is good to have you with us today, and we are going to make
your prepared statement part of the record in full.

STATEMENT OF LAWRENCE MIIKE, SENIOR ASSOCIATE AND
PROJECT DIRECTOR OF THE ASSESSMENT OF INDIAN HEALTH
CARE, AND ELLEN M. SMITH, ANALYST, OFFICE OF TECHNOLO-
GY ASSESSMENT

Mr. Muxe. I will submit my statement for the record. I would
like to begin by quickly telling you what we did in the course of
this study in additior to the usual review of research materials,
and then give you an overview of the situation through some vi-
suals, and then open ourselves up for questions.

I want tc make the point that as part of this study we felt it was
n to hoid four public meetings around the country, which
were well publicized and well attended by many tribal leaders and
peogle involved in health issues in the tribes, and these were held
in Portland, OR, Rapid City, SD, Phoenix, AZ, and also Tulsa, OK.

A couple of corrections on my testimony. I neglected to include
the list of our panel members, and I would like to submit that for
the record also; and in the prepared statement where we men-
tioned how dependent the Indian Health Service is on the National
Health Service corps—actually the situation is worse than I have
listed in the testimony. At the present time there are close to 250
National Health Service Corps physicians in a total IHS physician
pool of about 650, and as we say in our prepared testimony, that
?ource is disappearing fairly rapidly, so that is a really severe prob-
em.

So, I would like to give you a quick overriew. Much of this you
will be famiiiar with, with the visuals here. The first one is simply
a map of the United States produced by Native American Science
Association, and the rust colored dots and different shapes on the
L ap are the federally recognized tribes, and you can see that most
0. these are way toward the west, and there is a sprinkling along
the east coast up in the northern side and down toward the bottom.

Since the 1980 census, at which time there are about 28 States
that had federallxlzecognized tribes, 4 more have been added. That
would be Texas, Alabama, Pennsylvania, and Connecticut.

So, at iae present time there are 32 States out of the 50 that
have federally recognized tribes in them, and in any particular
State you can see there are just dozens of small trites scattered all
across, and I think that is a real typical pattern in California.

The one I will next show you is the number of Indians identified
in the 1980 census by where they generally live. It is self-explana-
tory. These are tribal trust lands, iusto ric areas of Oklahoma and
native villages and reservations. About 63 percent of Indians do not
actually live physically on reservations, but as you well know,
many Indians live on lands very close to their reservations, so
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when you take this whole populat'cn, the dotted line, and every-
thing on the reservations, trust lands, historic areas of Oklahoma
and Alaska Native villages, 22 percent of those not actually on
those areas are living very close to reservations.

So, that would be the population that is served by the Indian
Health Service.

This chart simply shows you the growth over a periocd of time of
the Indian Health Service is eligible population. I think much of
this growth ie by additions of tribes in addition to natural growth
of the already eligible population.

I just want to show you a couple of indicators of the economic
status of Indians. These compare the U.S. all races population with
the Indian, Eskimo, and Aleut populations, and you can see the
poverty rate of Indians on reservations in the 1980 census was
almost 45 percent, as compared to the general U.S. average of
about 12.4.

In terms of American Indians everywhere, ti.e poverty rate was
about 27 percent; of Eskimos about 28.8 percent, and of Aleuts of
about 19.5 percent. You can see that all of thera have very high
poverty rates compared to the general U.S. population.

And this is a comparable graph on unempioyment rates. For res-
ervation Indians in 198C, it was 27.8 percent versus U.S. all races of
6.5 percent, and then taking all Indians across the United States, it
was 13.0, which is still about double the all races in 1980.

Eskimo were 18.5, and Aleuts were 14,8.

This chart snows the age adjusted death rates for the IHS service
population versus the U.S. all races, and then also by the 12 IHS
area offices. Now, these figures will differ from those published re-
cently by the Indian Health Service, because the principal differ-
e~ce is that we have tried to limit the population to those Indians
actually iiving in IHS service areas, whereas the Indian Health
Service estimates are based on Indians living in the State that has
“*he reservation, so we tried tc be more speuific.

And if you look at this, all of the areas except for one, Oklahoma
City, have an adjusted death rate that is higher than the U.S. all
races. Unfortunately for your State, as you know there are severe
data problems generally in collecting statistics on Indians, especial-
ly in California, and we just did not have any adequate data.to
make an estimate that would be comparable to these.

This again is just a pie chart to show you where the Indian
Health Service’s moneys are allocated. Direct clinizal care, contract
care, other, and preventive. Other includes travel, management,
and headquarters types of things. Preventive health includes
things such as the Community Health Representative Program, Im-
munization Programs, et cetera.

Currently, of direct and contract care, the direct services portion,
approximately 30 percent, somewhere in that range, are actually
run under tribal management instead of under IHS management;
and as you can see they spend about $1 on contract care for every
$3 spent on direct care.

What I am simply snowing here is the general contours of the
Indian Health Service System; 51 hospitals, 6 of which are now run
by tribes, health centers, about 50 of those I believe are run by
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tribes also, and other clinics, probably about 200 of those are alsc
run by tribes.

The last category is occasionally opened facilities that are in
fairly remote areas.

Just a couple of more things that I am sorry we didn’t have time
to put up in visuals. We also have in our prepared statement the 15
leading causes of death among American [ndians as compared to
US. all races. Prefacing that with the ditference that I mentioned
between our way of calculating the death rates versus the Indian
Health Service’s, we calculate that in the period 1980 through
1982, the Indian death rate ratio—Izudian death rate versus U.S. all
races was 1.4, so there is about a 40 percent higher death rate.

They are particularly high in accidents and adverse effects. It is
about 3.4, or over 300 percent higher in liver disease and cirrhosis.
In some of the other areas where they are getting fairly close to
the US. all races rate, you have to understand that there is always
at least one, or t+0, or three areas that still are much higher, so it
varies across areas. The last thing I wanted to mention before we
answer your questions is, again on the prepared statement, we
have summarized the proposed change in eligibility criteria for
services provided by the Indian Health Service.

As you know, at the present time there are criteria; one for
direct care services, and one for contract care services.

For direct services, one needs to be an Indian who belongs to the
community served by the facility, and there is some kind of proof
that one needs to show that you are an Indian and that you belong
to the community, but there is no blood quantum requirement on
the Indian Health Services scrvices. In the contract care area, in
addition to having to prove in some fashion that you are Indian
and belong to the community, you have to live in specific geograph-
ic areas, which you are very familiar given with the problem of the
California Indians on that issue.

The proposed criteria would combine both direct and contract
care eligibility, ar.3 you would have to belong to a federally recog-
nized tribe, be a quarter blood Indian, although you don’t have to
be quarter blood of that particular tribe, and reside in a defined
geographic area.

For those who cannot qualify for Federal recognition, ycu have
to be at least half blood and must reside in a defined geographical
area.

That ends my opening statement.

[Testimony resumes on p. 44.]

[Chapter 1, summary and conclusions of the OTA study referred
to and the OTA advisory panel follow:]
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Chapter 1

Summary and Conclusions

INTRODUCTION

Thus report 15 an assessment of health care for
Amencan Indians and Alaska Natives who are
ehgible for medical and health-related services
from the Federal Government. The Federal agency
that 1s responsible for providing these servicesis
the Indian Health Service (IHS), a component of
the Public Health Service (PHS) in the Depart-
ment of Health and Human Services (DHHS).

The basic population that is eligible for serv-
1ces from IHS consists of “persons of Indian de-
scent belonging to the Indian community served
by the Incal facilities and program.” An individ-
ual 15 eligible for IHS care “if he 15 regarded as
an Indian by the communty in which he lives as
evidenced by such factors as tnbal membership,
enroli residence on tax ptland, owner-
ship of restnicted property, active participation
in tnbal affairs, or other relevant factors in keep-
ing with general Bureau of Indian Affairs prac-
tice 1n the jurisdiction” (42 CFR 36.12). Eligible
indians are not subject to an economic means test
and may receive IHS services regardless of their
ability to pay.

IHS estimates its service population by enumer-
ating Amencan Indians, Eskimos, and Aleuts fiv-
ing within the geographic boundar:s of its serv-
1ce areas based on the me ¢ recent census, and
adjusting those estimates for subsequent years by
applying burth and death statistics. Generally, IHS
service areas consist of counties that have the res-
ervation of a federally recognized tribe within or
contiguous to their borders (exceptions to this gen-
eral rule include designating the States of Alaska,
Nevada, and Oklz::.... as IHS service areas)
(There are tribes that are State-recognized cnly,
and other tnbes that are not recognized by either
Federal o1 State governments ) Thus, even though
ehigbility 1s not himited to indians who are mem-
bers of federally recognized tnbes, in practice,
Federal Indian health services are directed at In-
dians because of ther membership in (or affiha-
tion with) tribes that are recognized by the Fed-

eral Government, and not because of the racial
background of individual recipients.

This report was prepared at the request of the
House Commuttee on Energy and Commerce and
its Subcommuttee on Health and the Envirorunent,
which have legislative and oversight junsdiction
over all Federal health programs funded through
general revenues. The request was supported by
the Senate Select Committce on Indian Affairs and
by the Chairman of the House Committee on In-
terios and Insular Affairs, the committee with pri-
mary jurisdiction over Indian affairs in the House
of Representatives.

The pnncipal issues 1dentified by the request-
ing committee were the health status of American
Indians and Alaska Natives (hereinafter collec-
tively called “Indians”), the services provided to
indians in view of their health needs, the health
delivery systems in which these services are pro-
vided, and he growing problem of paying for
high-cost care that cannot be provided in IHS fa-
cilities and that must be purchased from other
providers of medical care.

Thz rest of this chapter summanzes OTA'’s find-
ings and conclusions and provides options on ma-
jor issues identified in this report.

Chapter 2 provides an overview of Federa'-
Indian relationships.

Chapter 3 provides information on the Indian
population

Chapter 4 traces the changing health problems
of Indians, the current status of their health, re-
gonal differunces in health status, and health
problems of particula concern among Indians.

Chapter 5 descnbes the sources of Indian health
care, with emphasis on the direct and contract
care programs conducted by IHS, and the IHS fa-
cilities construction program
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Chapter 6 discusses in further detail some of
the major 1ssues identufied in the previous chap-
ters, indudirg the effucts of self-determunation leg-
islation on transfer of health services management
from IHS to tribal governments; efforts to achieve

THE INDIAN POPULATION

Information on the Indian population comes
from three sources, the U.S. Bureau of the Census,
the Bureau of Indian Affairs (BIA), and IHS. In
1980, the census allowed individuals to choose the
racial group with which they most identified, in-
stead of relying on the observations of the census
takers as in the past. The census also distingui
between Indians living inside “identified areas”
and Indians livi'g elsewhere. “Identified areas”
are defined as reservations, tribal trust lands,
Alaska Native villages, and historic areas of Okla-
homa that consist of former reservations having
legally established boundaries between 1900 and
1907, excluding urban areas. BIA uses whatever
information ma; be available for a reservatiun
to estimate its service population and labor force
partiapation, primarily for the purpose of pro-
viding information on employment and earnings
on Indian reservations. IHS bases its service pop-
ulation estimates on data from the U S. Census.

In 1980, the census identified 278 reservations
and 209 Alaska Native villages (figure 1-1), and
counted 1.4 million Indians, Eskimos, and Aleuts
living throughout the United States both on and
off reservations. The degree of Indian blood in
these self-identified Indians is not known. Many
tribes have a triba! specific blood quantum re-
quirement (e.g., one-quarter) for membership;
some tribes have a simple descendancy require-
ment. The last relatively comprehensive survey
on “blood quantum” was reported by BIA for
1950, when approximately 60.2 percent of all res-
ervation Indians were full-blood, 26.7 percent
were half-blood, 9 5 percent were one-quarter,
and 3.6 percent had less than one-quarter Indian
blood quantum. IHS has no blood quantum re-
quirement for its services, and any Indian *vho
1s considered an Indian by the Indian community
served by the local IHS facility 1s eligible fo: 1S
services.

greater equity in the a,'ocation of funds among
THS service areas; the problem of high-cost cases
in IHS's contract care program; and data man-
agement and use in IHS.

In 1980, 22 percent of the Indian population
lived In central citles, 32 percent lived in urban
areas outside central cities, and the remainder
lived in nonmetropolitan areas. Thirty-seven per-
cent actually lived inside identified Indian areas
as defined by the census. The number of Indians
living on reservations as enumerated in the 1980
census ranged from 104,978 on the Navajo reser-
vation to 0 on 21 reservations (these most likely
were small parcels of land, with tribal members
living on nearby lands). Ten reservations ac-
counted for 49 percent of all reservation residents.
Four States had Indian populations in excess of
100,000. California, Oklahoma, Arizona, and
New Mexico. The 10 Standard Metropolitan Sta-
tistical Areas (SMSAs) with the largest numbers
of Indians were, in descending order, Los Angeles-
Long Beach, Tulsa Oklahoma City, Phoenix, Al-
buquerque, San Francisco-Oakland, Riverside-
San Bernardino-Ontario, Seattle-Everett, Min-
neapolis-St. Paul, and Tucson. (In the summary
of social and economic characteristics presented
below, 1t should be noted that national statistics
on Indians are averages denved from wide re-
gional variations.)

In 1979, the mediai income for famulies of all
races was $19,917, compared with medizn in-
comes of $13,678 for American Indian, $13,829
for Eskimo, and $20,312 for Aleut families. In
1980, 27 5 perzent of American Indians had in-
comes that were below the poverty level, com-
pared with 12.4 percent of the totai U.S. popula-
tion. Only Black persons had a higher percentage,
with 29.9 percent having incomes below the pov-
erty level In 1980, 14 percent of all families 1n
the U.S. were headed by women, compared with
23 percent of Indian families. The ployment
rate for Indians was more than twice that of the
total population.

Yo
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Flgure 1-1.—Federally Recognized indian Reservatione and Aleska Native Reglonal Corporations, 1985
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SOURCE Natrve American Science ESuCation Association, 168
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The median age for Indians in the 1980 Census
was 22 9 years, compared with 30 0 years of age
for the general U1 S, populzt sn. In 1980, 50 per-
cent of the total puul>*.on 25 years and older
had completed 4 years of high school and some
college, compared with 47 nercent of Aleuts, 39
percent of Eskimos, and 48 percent of American

Indians. The figures for persons over 25 years old
who had completed 4 or more years of college,
however, were quite different: 16 percent of the
total populaticn had completed at least  years
of college, compared with 12 percent for Aleuts,
S percent for Eskimos, and 8 percent for Amer-
ican Indians.

ELIGIBILITY FOR FEDERAL INDIAN HEALTH CARE

Although IHS services are not limited to reser-
vation-based Indians, IHS clinical facilities have
generally been 1laced on or near reservations, and
most IHS funds are appropriatec 'or eligible In-
dians who live on or near a reservation. One of
the re.xsons that eligibility is not explicitly limited
to membars of federally recognized tribes is the
vanation across tnibes in requirements for tribal
membership. Tribal rolls may be reopened only
infrequently, which would make it difficult for
Indians not on the rolls to prove their eligihhty
for IHS services if tnbal mem ip were the sole
criterion. Another reason lies in the history of
reversals in Federal Indian policies, their effects
on individual tribes and Indians, and the inequi-
ties that would result if only members of tribes
that are presently federally recognized were eligi-
ble for IHS services, Congress has therefore cho-
sen not to restrict services to members of feder-
ally recognized tribes.

In 1980, approximately 850,000 of the 1.4 mil-
lion self-identified Indians in the census count
resided in [HS areas. Figure 1-2 illustrates growth
of the esti d IHS service popul from1972
t0 1985, and bigure 1-3 presents the estimated 1986
THS service population of 987,017 in the 32 res-
ervation States, grouped according to the 12 area
offices of IHS. “Reservation States” are States con-
taiung the reservations of federally recogrized
tribes and in which IHS services are provided.

Many tnbes maintain rolls of their members
anddispute the IHS population estimates, which
are derived from census data. Besides the possi-
bility of undercounting Indians in the census,
many trnibes count individuals as members with-
out regard to their place of residence. Tribal rolls
may list full-fledged members and others who may
be enrolled but do not have the full pnivileges of
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Figure 1:2.—IHS Estimated Service Population,
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memoers, such as voting rights or the nght to
share in tribal benefits.

In order to augment the health services avail-
able fr ym IHS facilities, IHS care from
non-lh$S providers through a contract care pro-
gram. Currently, approximately 26 percent of the
THS chinical services budget is spent on services
from non-lHS providers. Eligibility for contract
care is more restrictive than for IHS direct serv-
ices. To be eligible for contract care, in addition
to meeting the criteria for eligibility for IHS di-
rect services, an individual must: 1) reside on a
recervation located within a contract health serv-
ice dehivery area (CHSDA) as designated by IHS;
or 2) reside within a CHSDA and either be a
member of the tribe or tribes located on that res-
ervation or of the tnbe or tribes for which the res-
ervation was established, or maintain close eco-
nomic and social ties with that tribe or tribes; or
3) bean eligible student, transient, or Indian fos-
ter chuld (42 CFR 36.23).
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Figure 1.3..=Indlan Health Service Population by Area
Total Service Population, Fiscal Year 1908 Estimate: 967,017
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In most areas. the CHSDA consists of the
county that includes all or part of a reservation,
plus any county or ¢ that have a ¢
boundary with the reservation Although Indians
eligible for IHS direct services can live anywhere,
only those Indians actually hiving in a designated
CHSDA are eigible for non-IHS care through
IHS's contract care program. (It should be noted
that part of the growth in the eligible population
summanzed in figure 1-2 1s the result of adding
new CHSDAS through legislated exceptions to the
general rule summarized above )

IHS administers a small contract program for
urban Indian health organizations, which gener-
ally use IHS funds as core funds to attract and
apply for funds from other pulblic and private

-
|

Cklahoma City
200488

g
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directed at minority and ically dis-
advantaged groups. Because of the use of these
other sources, urban Indian health programs usu-
ally serve others besides their Indian dlientelz.
Most urban programs provide a modest amount
of direct chnical services, with their main empha-
sis being to help clients gain access to other avail-
able health and social services. The statutory
definition of “Indians” to whom these urban pro-
grams are directed is much more liberal than the
definition for eligibility for IHS direct services:
“urban Indians,” for example, also include mem-
bers of a tnbe, band, or other organized group
terminated since 1940 and those recognized now
and 1n the future by the State in which they re-
side (42 CFR 36.302fh,u))

12
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THE FEDERAL-INDIAN RELATIONSHIP

The fundamental relationship bety Indian
tribes and the U.S. Govefnment was set forth in
the 1830s by the U.S. Supreme Court under Chief
]umoz ]ohn Manhall. Indian tribes were described
as” dent nations,” and their rela-
tionship with the United States characterized as
one that “resembles that of a ward to his guard-
ian" (21,220). This view of the relationship origi-
nated not from any one treaty or statute, but from
the Supreme Court’s analysis of the relationship
of the tnbes with the United States. It relied on
a meshing of treaties, statutes, consti | pro-
visions, and international law and theory. The po-
litical responsibility for dealing wuh Indian tribes
was constitutionally assigned to the Federal Gov-
ernment, and the States were held to have no role
in Indian affairs. The Federal Government's

ponsibility Is ly } as its “trust

p llmv' fof Tl

The newly formed United States origin-lly
based much of its relationship with Indians trioes
on treaties, which are he exclusive responsibil-
ity of the U.S. Senate. Since 1871, however, the
United States has dealt witi1 tribes by statute
rather than by treaty, because the U.S. House of
Representatives also wanted to be involved in ne-
gotiating agreements with Indian tribes.

In the 1880s, a number of statutes were passed
to “civilize” Indians (the classic is the Da’ ‘¢s Act
(24 Stats. 388 (1887)}). In this “allotmer  iod,”
each adult Indian on a reservation wa. ssigned
a specific amount of land (usually 1602 ‘es), and
some relatively sinall amourt of land was set aside
for tribal purposes (schools. cemeteries, and the
like). The remaining Indian lands were opened to
non-Indian settlement. Indian lands were to be
held in trust, as were the proceeds from the sale
of “excess” lands, for a limited number of years.
The theory was that during this trust per.od, in-
divijual Indians would become farmers and leave
their Indian ways. They were to be emancipated
from their tribes and become eligible for U.S.
citizenship (Indians subsequently became U.S.
citizens through the Citizenship Act of 1924 [8
U.S.C. 1401(b)}). It was during the allotment
period that BIA became the dominant institutional
force on Indian reservations (54)

The Indian Reorganization Act of 1934 (25
U.S.C. 461, et seq ) ended allotment, extended the
trust indeﬁmtely, allowed tribes to form federally
recogni. d tribal gover and blish "
economic development programs for tribes. Fol-
lowing World War I{, however, Federal Indian
policy was again reversed. During this period.
thousands of reservation Indians were forced to
resettle in urban centers where they were to be
trained and employed: major functions, respon-
sibilities and jurisdiction over Indians were trans-
ferred from the Federal Goverr.ment to the States
(18 U.S.C. 1162; 28 U.S.C 1360): and the Fed-
eral relationship with specific tribes was termi-
nated, including ending services and distributing
tribal assets to individual tribal members.

This “termunation period” was replaced by the
current phase in Federal Indian relationships,
commonly known as Indian self-determination,
following the Indian Self-Determination and Edu-
calion and Assistance Act of 1975 (Public Law 93-
638; 25 U.S.C. 459, et seq.). The 1975 law pro-
vided for the transfer to tribes of functions that
had been previously performed for them by the
Federal Government, including the provision of
health sevices (once assumed, tribes have the op-
tion of returning these responsibilities to the Fed-
eral Government). Furthermore, based on the In-
dian Reorganization Act of 1934 and subsequent
judicial determinations, there is a preference for
Indians for employment in IHS und BIA (42 CFR
36.41-36.43; 25 CFR 5.1-5.3).

Services, including social and health _ervices,
were provided t+, Indian tribes from the very be-
ginnung of the United States as an independent na-
tion. Congress routinely appropriated funds for
these purposes, though there was no specific stat-
utory authority to do so until 1921. In that year,
the Snyder Act (25 U.S.C. 13) was passed to avoid
a procedural objection to continuing to fund In-
dian service programs without an authorizing stat-
ute. The Snyder Act remains the basis for most
of the Indian health services provided by the Fed-
eral Government. The pertinent language in re-
gard to health care was simply “such moneys as
Congress may from time to time appfoPrhte, for
benefit, care, and of the I gt
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Inclan Health Service TB Sanltarium ward, circa 1900-1925.

out the United States . . . for the relief of distress
and conservation of health . . . and for the em-
ployment of . . . physiclans” (25 U.S.C. 13).

WhlkCap'esshasconsistmdyprovidedﬁnﬂs
for Indlan service programs, the courts so far have
ruled that these benefits are voluntarily provided
by Congress and not mandated unde: the Federal
Government's trust responsibility for lndlan
tribes. Appropriated funds are “public moneys”
and not treaty or trival funds “belonging really
to the Indians™ (106). The trust responsibility for
Indians does not in itself constitute. legal entitle-
ment to Federal benefits. In the absence of a
treaty, statute, executive order, or agreement that
provides for such benefuts, the trust responsibil-
1ty cannot be the basis for a claim against the Fed-
eral Govemment (37.79)

However, courts have relied on the trust
responsibility to liberally coustrue treaties and

statutes in favor of Indlans (13). Moreover, the
U.S. Supreme Court has ruled that special Indian
programs are not racial in nature but based on
a unique political relationship between Indian
tribes and the Federal Government (88).

The Federal Government's obligation to deal
fairly with Indian tnbes when Snyder Act bene-
fits are involved was addressed in 1974 in Mor-
ton v. Ruiz (89), which determined that mson-
able classifications and eligibility
could be created in order to allocate limited funds
In Morton v. Ruiz, the Supreme Court found that
BIA had not complied with its own mtema] pro-
cedures, nor had it publish hed its g 3
eligibility criteria i in} P wnh ther ki
requirements of the Admnustrahve Pmczdum At:t
(5U.S C 706). BIA had recognized the necessity
of formally publishing its substantive pohdes and
had placed itself under the act’s procedures.
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The Administrative Procedure Act also contains
the standard used by the courts to review Fed-
eral agency decisions and policies. Under the act,
a Federal agency’s action is presumed to be valid
and must be confirmed if challengec in court as
long as it is not “arbitrary, capricious, or other-
wise not in accordance with law” (5 U.S.C. 706
[2)[AD). An action is valid if all the relevant fac-
tors were considered in its develop andifany
discernable rational basis existed for the agency’s
action (22).

Courts will not address a larger issue if a more
circumscribed ruling is possible, however, so the
constitutional implications of Morton v. Ruiz
have never been fully litigated. Because the Su-
preme Court found that BIA had placed itself un-
der the Administrative Procedure Act but had not
followed the act’s procedures, the court did not
address the issue of whether a stricter standard
should be apphed.

Another standard for judicial review of agency
rulemaking is applicable to constitutional claims
under the equal protection clause of the 14th
amendment (25). There are two standards that are
based on the equal protection dause. One isa “ra-
tional basis” test that is similar to, but not a sub-
stitute for, the standard under the Administrative
Procedure Act. A second, stricter constitutional
test is applied when suspect classifications are in-
volved, for example, ancestry (96); race (81);
alienage (41); or fundamental constitutional rights,
such as right of interstate travel (108), right to vote
gu),) or right of privacy with respect to abortion
105).

In the 1980 decision of Rincon Band of Mission
Indians v. Califano (104), a band of California
Indians sued for their fair share of IHS resources,
claiming that their constitutional rights to equal
protection had been violated and that the Sayder
Act was part of the Federal trust responsibility.
The district court found that the plaintiffs’ squal
protection rights to due process under th- fifth
amendment had been violated. On appeal, the
Ninth Circuit did not find it necessary to address
the constitutional argument, because it found that
IHS had breached its statutory responsibilities un-
der the Snyder Act. The Ninth Circuit also did
not address the trust question because it was not
necessary to do so in reaching its decision. Thus,

IHS must at least meet the requirements of the
Administrative Procedure Act in administering
health services to Indians. Since the court deter-
mined that IHS had not met the act’s standard,
whether a constitutional standard is required has
never been fully litigated.

In addition to the Federal Government’s respon-
sibilities for and benefits conferred to Indian
tribes, there are a number of Federal programs
directed at Indians as individuals and not neces-
sarily as tribal members. Such Federal activities
may exist to augment tribally oriented programs,
oz Indians may be included within programs that
assist economically disadvantaged groups or have
other social policy objectives. Examples of Fed-
eral activities to augment tribally oricnted pro-
grams include the health professions scholarship
program for Indian students (42 CFR 36.320-
36.334) and grants for urban Indian health pro-
grams (42 CFR 36.350-36.353), which are gener-
ally used as core funds to help urban Indians
become eligible for and gain access to other gov-
ernmental and private sources of services to the
sconomically disadvantaged. An example of a
program that is not directed specifically at Indians
but that recognizes their needs is the National
Health Service Corps (NHSC). NHSC scholarship
recipients must pay back their scholarships year-
for-year by practicing in “health manpower short-
age areas.” In this program, the Indian popula-
tion eligible for medical care from IHS is auto-
matically designated as an underserved population
(42 CFR Part 5, app. A).

Indians are U.S. citizens and are eligible for
medical services provided to other U.S. citizens,
including both Federal and State services. Through
regulations, IHS services are "residual” to those
of other providers—i.e., other sources of care
(e.g., Medicaid Medi ”__' 1 ) for
which the Indian patient is eligible must be ex-
hausted before IHS will pay for medical care. For
direct IHS services, the residual payer role is dis-
aretionary (42 CFR 36.12[c}), and as a matter of
policy, IHS generally will provide services to a
patient in IHS facilities regardless of other re-
sources, but will seek rexmbursement from those
other sources for the care provided. For contract
care obtained from non-IHS providers, IHS's re-
sidual payer role 1s mandatory (42 CFR 30.23[f)),

(W)
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and IHS will not authonze contract care payments
until other resources have been exhausted or a de-
termunation has been made that the patient 1s not
ehgible for alternative ,ources of care.

One issue that has arisen in connection with
IHS’s residual payer role is who is the primary,
and who is the residual payer, when State or lo-
cal governments also have a residual payer rule,
Thas situation arose in hitigation between IHS and
Roosevelt County, Montana The countt had ar-
gued that it was not discrimirating against In-
dians, but me:ely applying its alternate resource
policy across the board to all el:gible aitizens who
have double coverage, thereby meeting the “ra-
tional basis” test for jadicial review (79).

Amendments to the Indian Hcalth Ca e Im-
provement Att in 1984 contained < provizion,
commonly known as the “Montana amendment,”
that was designed to relieve several Montana
counties from providing and paying for medical
services to indigent Indians and would have made
IHS financially resposoible for medical care to in-
digent Indians in Montana This IHS resprnsibui-
1ty was to exist only where State or local indigent
health services were funded from taxes from real
property and the indigent Indian resided on In.
dian property exempt from such taxation.

President Reagan vetoed the amendments be-
cause of his objection to the “Montana amend-
ment” (and to a provision affecting the ! scation
of IHS in DHHS) There are two prinapa! ary .-
ments that might prevail against the position: that
State or local governments, instead of the 1HS,
can be the residual payer. First, Indians, as State
abizens are constitutionally entitled to State and
local health benefits on the same basis as other
citizens under the equal protection clause of the
14th amendment. The second argurnent 1s that the
State or county cannot presume that Indians have
anight or entitlement to IHS contract health serv-
1ces, and so cannot deny assistance on the grounds
of double coverage In fact. the Federal regula-
tion on contract care expressly denies that such
a nght exists, In such a conflict, the supremacy
clause of the U.S Constitution should resolve the
issue 1n favor of the IHS regulation (79)

fn January 1986, the U.S. Distnct Conrt for the
Dustict of Montana, Great Falls Diviscon, ruled
that the Federal Government, and not Roosevelt
County, was primarily responsible for the care
of the Indian pla-tiff (82). Though the court did
aot find *he trust doctrine, the Cnyder Act, or the
Indian Health Care Improvement Act as individu-
ally entithng Indians to Federal health care, the
court found that the two statutes, read in con-
junction with the trust doctrine, placed the bur-
den cn IHS to assurc reasonable heahi: care for
ehigiole The court, however, did not ad-
dress the equat protection a1, { supremacy clause
arguments outhined above, and the decision is be-
ing appealed (80).

A final observation is that radical ~hanges In
Federal policytowndhuﬂamovutluyunhav:
hutroduced a of plexity

a
ment of indian | healtl\ care. Tribes may have con-

**pued to exist as cultural, political, and social
entities, but they may have been officially “ter-
minated” fror1 recognition as tribes by the Fed-
eral Govemm:at and therrfore be ineligible for
services that the Government provides to recog-
nized tribes and their members. Other tribes may
be federally recognized, but their rescrvation lands
may be only a mimscule portion of what they
once had, so that most tnbal members might not
be living on their official reservation but on land
adjacent to or in the viciruty of the reservation.

Even tribes with large reservations have been
affected by changing Federal policies. Most res-
ervations contain some land that is owned by non-
Indians, a legacy of the allotment period when
individual Indians were given title to a pertion
of the reservation and sold it to non-Indians. On
some reservations, “checkerboarding,” the term
given to the existence of a checkertourd pattern
of land ownership between India.s and ~on-
Indians within reservation boundaries, is exten-
sive In addition, many reservations are in 1s0-
lated rural areas, which have few economic op-
poriunities for tribal members who wish to remain
on or close to their reservation. Finally, even

16
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tribes with substantial natural resources or other
forms of capital assets often find 1t dufficult to
~ommercialize those resources in ways that pro-
v.7de employment for a significant number of their

members. Thus, government programs are an im-
portant source of employment, and 1HS and BIA
are major employers on many of the larger In-
dian reservations.

DELIVERY OF HEALTH SERVICES 7O ELIGIBLE INDIANS

Federal responsibility for medical and health-
related services was transferred in 1955 from BIA
in the Department of the Interior to PHS in what
was then the Department of Health, Education,
and Welfare (42 U.5.C. 2004a). IHS is now lo-
cated in the Health Resources and Services
Administration (HRSA), one of five administra-
tive units that comprise the Public Health Serv-
ice in the Department of Health and Human Serv-
ices (figure 1-4).

Services that are available through IHS include
outpatient and inpatient medical care, dental care,
public health nursing and preventive care, and
health rxaminations of special groups such as
school children (42 CFR 36.11). Within these
broad categories are special initlatives In such
areas as alcoholism, diabetes, and mental health.
However, the actual avallability of particular
services depends on the arca served. IHS regula-
tions are very exphat on this point: “The Serv-
ice does not provide the same health services in
each area served. The services provided to any
particular Indian community will depend upon
the facilities and services available from sources
other than the Service and the financial and per-
sonnel resources made available to the Service”
(42 CFR 36.11{c).

As previously descnbed, direct care services are
provided through I1S at its clinics and hospitals,
including 1HS and some tribally constructed fa-
cilities that are admunistered by tnbes under the
Indian Self-Determination and Education and
Assistance Act of 1975 (Public Law 93-638; 25
U S.C 450. et seq.); and through contract serv-
ices purchased from non-IHS medical care pro-
viders. Tribal adminustration most often involves
primary care clinics and special programs such as
alcohohsm ¢ ling and the ¢ y health

representative program. Contracts with non-
Indian providers usually inv slve specialty serv-
ices and/or inpatient care not available through
IHS’s hospitals and dlinics. in fiscal year 1985, out
of a total appropriation of $807 millicn (exclud-
ing the facilities construction program), the clin-
ical services budget was $637 million (figure 1-
5). The remainder was spent on preventive health
programs and other activities such as urban
projects, manpower training, and administrative
costs. Of the clinical services budget of $637 mil-
lion, $164 million (26 percent) was spent on con-
tract care, while $473 million (74 percent) was
spent on direct care. Approximately $141 million
(30 percent) of the direct services budget was
administered by tribal programs under self-de-
termination contracts. Thus, of the $637 million
appropriated for clinical services in fiscal year
1985, direct IHS operations accounted for 52 per-
cent, tribally administered programs accounted
for 22 percent, and 26 percent was spent on con-
tract care.

The organizational structure of IHS 1s depicted
in figure 1-6. IHS facilities consist of 51 hospitals
(6 are tribally administered), 124 health centers
(over 50 tribally administered), and nearly 300
health stations (¢ ver 200 tribally administered).
A health center is a ‘elatively comprehensive out-
patient facllity that 15 open at least 40 hours per
week, while a health station, which may be a mo-
bile unit, is open fewer than 40 hours per week
and offers less complete ambulatory services. IHS
also maintains health locations, which generally
are outpatient delivery sites (but not IHS facil-
ities) that are staffed periodically by travehing IHS
health personnel. The locations of IHS and tnibaliy
admunistered hospitals and health centers are
depicted in figure 1-7.

17
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Figure 1.5.--1HS Allocations by Major Budget
Category, Fiscal Yeer 1985
Praventive
hesith

Total IHS Aliocations FY 1985 8807 miliion

Direct clinical care Contract cars. $184 mit
$498 mittion —includes llon—services pur
budget lines for Hosph- chased from peivate
tals and clinics, dental, providers.
mental health, sico-
Programs, main-
tenance and repairs.
Preventive heaith serv- Other $190 mitlionein-
fces. 308 mitlon— cludes urban Indian
includes sanitation, health projects, hesith
public health nursing, menpower, tribal man-
heaith sducation, com- agement, direct oper
hesith represen-
tatives, immunizations
m:.s. Wummmmmnmz
foe, Ofice of Administration and Management, flacal year 1006
anocation MCaang pay sct hunde, 84 of Sept 28, |~mmnuono'
200r00NSHon hekd 11 reverve).

in 1984, IHS also provided full ~r partial fund-
ing for 37 urban indian programs in 20 States.
The urban programs’ emphasis is on increasing
access to existing services funded by other public
and private sources for Indians living in urb.n
areas. Only 51 percent of the urban programs’ to-
tal 1984 budget of $17.5 million was provided by
IHS. Since some funding sources require these
programs to serve certain populations that include
ind the only req t thae IHS im-
poses on the urban programs is that the number
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of Indians served by each program be propor-
tional to the amount of funds provided by IHS.

IHS hospitals are smaller than the average U.S.
short-stay comr-unity hospital, with two-thirds
of IHS hospitals h..ing 50 beds or less, compured
with about 20 percent of all community hospi-
tals in that size group. Thirteen of 45 [HS d

As described earlier, IHS is by regulation a re-
sidual provider. It will attempt to collect from
other sources of payment for care provided in IHS
facilities, and it will determine what other sources
of financing are available before authonzing pay-
ment for contract care (in addition to the previ-
ously described eligibility criteria limiting contract

hospitals have 50 to 99 beds, and only 4 exceed
100 beds: Anchorage, Phoenix, Tuba City, and
Gallup. Seven JHS hospitals have only 14 or 15
beds. The average IHS hospital is over 35 years
old. Of the hospitals operated by IHS, 18 were
built before 1940, 3 were built between 1940 and
1954, and 26 have been built since the transfer
of Indian health services from BIA to IHS.

In general, an IHS hospital is likely to provide
a relatively wide range of health-related and so-
clal support services, but few ligh-technology
services. For example, only 13 of the 51 IHS and
tnbally administered hospitals offer staffed sur-
gical services (S of these are in Oklahoma). and
an additional 7 hospitals offer modified or limited
surgery (using part-time contract surgeons).

The fact that IHS hospitals are relatively limited
in the services they can provide is one reason that
the contract care program has been under increas-
ing budgetary pressures. Furthermore, IHS does
not maintain hospitals in all its service areas. In
areas without IHS hospitals, inpatient services of
all types, as well as specialty services, must be
purchased from the private sector through the
contract care program. IHS maintains referral
hospitals in Phoenix, Gallup, and Anchorage for
Indians in those areas. These referral hospitals in
turn have their own contract care budgets for fur-
ther specialized services that they cannot provide.
California and the Pacific Northwest, on the other
hand, have no IHS or tnbal hospitals (there is ac-
tually one hospital that is physically located in
Califorr.ia to serve the Quechan tribe, which is
admunistered from the Yuma service unit out of
the Phoenix area office) and must purchase all in-
patient care with their contract care aflocations.
Except for the Mississippi Choctaw and North
Carolina Cherokees, eastern Indians also are pro-
vided inpatient services almost entire’y through
contract care.

“COPY AVAILABLE

care to Indians living on or near reservations). In
practice, other sources of payment are largely de-
rived from Medicald and Medicare, rather than
from private health insurance, because of the fow
Income of many Indian people (especially those
who are reservation-based) and their lack of
lated health i benefits.

1
empioy

P00 arodit: indien Neath Service

The 31-bed IHS hospltal In Kotzebue, Alaska,
constructed In 1961,

Fiets oradit: Inien Hoslh Service

The 183-bed Phosnix Indian Medical Center: one of
three referral hospitals In 1HS.
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Even when patients have private 1
compandes routinely refuse to pay for services pro-
vided in an IHS facility, because there is no obli-
gation on thepart oftheinsnudlndhn to pay.
Through ¢ dments to the Social
Security Act, , THS facilities are eligible for reim-
bursements from Medicare and Medicaid, with
Medicaid payments to be made totally out of Fed-
eral funds, and with the revenues to be used to
restore or keep the facilities and their services in
compliance with the conditions and requirements
of the Medicare and Medicaid programs. Indians
may experience difficulties in maintaining their
eligibility for Medicaid, however, if they are in
the “medically md:gcx\t category of medical ben-
eficanes. Unhke * categoncally necdy benefici-
aries already enrolled in public assistance pro-
grams who automatically qualify for Medicaid
(e.g.. Supplemnental Secunty Income), the “med-
ically indigent” must apply for and continue to
maintain their eligibility through county Medsc-
aid offices.

For those services that IHS (including tnbally
operated programs) does under contract,
there are no uniform criteria for payment levels
among THS area offices. Physicians and other
health care providers (e.g., optometrists) are usu-
ally paid on a fee-for-service basis; hospitals
charge their prevailing rates and often are paid
100 percent of the amount billed. Indiv:dual serv-
ice units within area offices may be able to nego-
tiate lower payment rates, but this is the excep-
tion and depends on such special facters as

long g between the IHS serv-
ice unit and outside providers, and on the avail-
ability of a range of outside providers.

1HS has experimented only to a limited extent
with other methods of services delivery. In south-
em Anzona, the Pascua-Yaqui tribe’s outpatient
and hospital services are provided through a
prepaid arrangement with a health maintenance
organization (HMO), financed through specially
appropriated congressional funds. A simdar dem-
onstration is underway for the Suquamish tribe
in Washington State with Blue Cross/Blue Shield,
but the demonstration is being conducted on a fee-
for-service basis initially to develop irformation
on costs. In Oklahoma, the tribes served by the
Pawnee service unit have been provided with a
“benefits package” in lieu of a replacement hos-
pital. Under this arrangement, general outpatient
care is still provided through IHS clinics, but all
other care is purchased from local providers at
prevailing rates. The same limits (use of other re-
sources first) are imposed on the Pawnee bene-
fits package as are applied to IHS's contract care
program. The HMO option is not available in the
Pawnee service unit, because no HMOs exist there
(or in many other IHS service areas). These ex-
amples illustrate the extent to which available
alternate resources, and options in methods of
paying for them, vary across the United States.
As descnbed earlier, similar variations in the
availabihty of direct IHS services exist across IH*
areas.

FEDERAL EXPENDITURES FOR INDIAN HEALTH CARE

Federal expenditures for Indlan health care are
of two types: Federal programs targeted at spe-
cific groups in the overall U.S. population for
which individual Indians may qualify, and spe-
cific appropriations for Indian health services. The
principal non-Indi gr are Med-
Federal medical service
programs that serve some Indiars include com-
munity health centers and the Veterans Admin-
istration’s (VA’s) medical care system, as well as
medically related social programs such as the
Women, Infants, and Children program. There 1s

also the Nationa! Health Service Corps (NHSC)
program, which currently provides a large pro-
portion of the physicians practicing in IHS
through the payback requirement for NHS(C
scholarships (those physicians’ salaries are paid
out of IHS funds).

Little information is systematically available on
Federal, State, and private expenditures on In-
dians. The best information is on Medicaid and
Medicare, which are probably the largest non-
Indian sources of expenditures, including State
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and private health insurance sources. However,
the information on Medicaid and Medicare is
limited to reimbursement for services provided in
THS facilities. In the contract care program, the
Indian beneficiary must first exhaust other sources
of payment before the contract care program wll
authorize care, but IHS does not keep track of
the total costs of the care provided to Indian ben-
ehiaanes by non-IHS providers and only accounts
for THS costs for contract care patients.

Figure 1-8 summarizes [HS appropriations from
1972 to 1985 in actual and constant dcllars. (Fa-
cility construction funds are provided in separate
appropriations and ar not included in the figure.
In 1985, the appropnations for facilities totaled
$61.6 mullion, which was spent on new and re-
placement hospitals, modernization and repair of
existing hospitals, outpat.. -* care facilities, grants
toc ity facilities, facilities, and
personnel quarters.) Adjusting for inflation, JHS
allocations doubled between 1972 and 1985. How-
ever, IHS's estimated service population also dou-
bled during this period (see figure 1-2), so that
allocations per estimated IHS beneficiary have re-
mained essentially the same when adjusted for in-
flation (figure 1-9).
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In fiscal year 1984, IHS was reimbursed $12.7
million from Medicare and $14.1 million from
Medicaid for services provided to eligible Indians
in IHS fadilites. The Medicaid reimbursements
are somewhat surprising in view of the impres-
sion OTA received during the course of this
assessmert that many more Indians should be
eligible for Medicaid than for Medicare. One ex-
planation may be, as IHS officials have reported,
that collections from Medicare for services pro-
vided by IHS to Indians who also are Medicare
beneficiaries proceed relatively smoothly. IHS has
been reimbursed under Medicare’s prospective
hospital payment system since October 1983. Nor
are contract care referrals a problem as long as
the private provider is aware of the patient's Medi-
care eligibility and bills Medicare on behalf of that
patient. Collections from State Medicaid pro-
grams have been more difficult for both the IHS
direct and contract care programs, primarily be-
cause of problems in ensuring that all Medicaid-
eligible Indians are lled in the program. IHS
must deal with different and changing Medicaid
eligibility and coverage requirements in each
State; and State Medicaid programs, which are
under budgetary pressures of their own, have little
incentive to encourage Indian enrollment.
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In the contract care program, some IHS areas
have established their own manual or automated
systems for idenhfying alternate resources. For ex-
ample, 1n the Portland area (which has no IHS
hospitals), alternate resource utihzation targets
based on actual past collections have been estab-
lished for each service unit and reviewed quar-
terly. The targets, which reflect differences in
tnbal population characteristics (especially age

HEALTH STATUS OF INDIANS

The overall health status of American Indians
has improved substantially since IHS assumed
responsibility for Indian health programs in 1955,
The health of Indians is not yet comparable to
that of the general U.S. population (all races),
however, and national [HS figures mask wide v;
iations in overall mortality rates and cause-specific
mortality rates among IHS service areas. More-
over, analyses of the health status of American
Indians and the effectiveness of IHS efforts to im-
prove it are imited by substanhal data inadequa-
cies Therefore, all health status data should be
interpreted cautiously.

An overall improvement in Indian health is 1l-
lustrated in figure 1-10, which shows a decline in
the crude mortality rate for 11 IHS service areas
(California is not included because of serious
shortcomings in available data) for the decade be-
tween 1972 and 1982. Comparisons with U.S. all
races data are not possible because of differences
between the age distinction of Indians and other
populations. Comparisons between IHS areas
across ime should be made cautiously because
of changes in populations ana area boundanes.
However, as also shown in figure 1-10, the ae-
chine was far from uniform across IHS areas- the
Portland area appears to have expenenced the
greatest decline, and the Billings area the least.
In all IHS service areas, improvements 1n mor-
tality rates for some conditions mask deteriora-
tions due to other conditions. In Alaska, for ex-
ample, reductions in death rates for suicide and
infant mortality were counterbalanced to some
extent by increased deaths from heart and liver
disease Improvement in Indian health 1s some-
times inferred from the fact that heart disease in-

distributions) and the availability of other re-
sources such as State Medicaid programs, range
from an expected 30 to 50 percent of contract care
charges that should be collected from ron-IHS
payers. These estimates apply only to the service
units in the Portland area and are hased on all
alternate resources, not just Federal programs, but
they are likely to be largely dependent on Med-
icaid programs.

stead of accidents has become the leading cause
of death for Indians and from data that show the
pattern of Indian illness to be shifting from in-
fectious diseases toward chronic diseases. This ap-
pears to indicate that Indians are living longer,
but even heart disease is an affiiction of younger
Indians, and th: number of deaths from accidents
is almost as great as the number of deaths from
heart disease. Moreover, it is important to reai-
1ze that differences between Indian and U.S. all
races mortahty rates are primarily differences of
degree; suicide and homicide were not among the
leading causes of death for U.S. all races in the
early 1950s (155), but they are now (201).

Despite general improvement, much of the In-
dian population residing in IHS service areas is
in poor health relative to the rest of the United
States. As shown 1n figure 1-11, in the 3-year
period centered in 1981 only one IHS service area,
Oklahoma City, had an age-adjusted death rate
that was belosv that of the U.S. all races popula-
tion (as explained above, information on the Cals-
fornia service area is omitted because the data are
too ncomplete to support any conclusions).

Perhaps the most significant indicator of Indian
health status is that Indians do not live as long
as other U.S. populations. In the 3-year period
centered in 1981, 37 percent of Indian deaths
occurred in Indians younger than age 45, com-
pared with only 12 percent of U S. all races deaths
occurnng in that age group Consistent with the
mortality expenence, almost three-quarters of IHS
hospital patients in 1984 were under 45 years,
compared with 48 percent of inpatients in U.S.
short-stay, non-Federal hospitals being in that age
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Figure 1-10.—AR Areas Crude Mortality Rates Figure 1-11.«-Age-Adjusted Death ;iates:
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group. These differences in age distnbution are
explained primanly by the difference in causes of
illness emdJ death.

For the 1980-82 perlod, the average age-ad-
justed overall mortality rate for Indlans residing

TS TTNewlo  mmem sk ——Tuson in [HS service areas was 778.3 per 100,000, a rate
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that of all U.S. females, for males 1t was 998.8,
1.3 times that of all U.S. males. These figures dif-
fer markedly from those published by IHS, be-
cause IHS averages all Indian deaths reported in
all parts of each reservation State, whether or not
IHS has service delivery responsibilities in those
areas. In IHS's view, it 15 necessary to publish data
1n this way to show changes since 1955, when IHS
took responability for Indian health but at which
time IHS hiid not yet been structured into serv-
ice areas For the 1980-82 period, IHS calculated
an average age-adjusted mortality rate for Indians
of 568.9, which was essentially the same as that
for the U.S. all races pop. ation (191).

The leading causes of Indian deaths in 1980-82
and their rates of occurrence compared to that of
U S all r2zes are Listed in table 1-1, using first-
heted causes of death.

For US all races, accidents were Jhe fourth
leading cause of death. For all IHS service areas,
acadents were the second leading cause of death,
and in seven IHS areas, accidents remained the
feading cause of death The accidental death rate
for Indians in all IHS areas was 3.4 times that of

the U.S. all races rate, and there was no IHS area
that did not have a mortality rate from accidents
at least 2.2 times greater than the U.S. rate.

On average, Indian mortality rates due to cardi-
ovascular diseases and cancer were lower than
those for the U.S. all races population. Howvever,
death rates from heart disease exceeded the rate
for the general U.S. population in four IHS areas:
Aberdeen, Bemidji, Billings, and Nashville. In
each of these four areas except Billings, heart dis-
ease was the leading cause of death. Cerebrovas-
cular disease also was a leading cause of death
in all IHS areas, and it exceeded substantially the
U.S. all races rate in these same four areas plus
Alaska. Similarly, the mortality rate due to all
types of cancer, which was the third leading cause
of death In [HS's service population, exceeded the
rate for the U.S. all races population in five IHS
areas. Some IHS areas have experienced hagh mor-
tahty rates for particular types of cancers, such
as for cancers of the digestive system in the Aber-
deen and Alaska areas.

Drabetes mellitus was the seventh leading cause
of death in the IHS service population Dunng
OTA field work for this assessment, niedical

Table 1-1.—Leading Causes of American indian Gaaths end Age-Adjusted Death Rates for All |HS Aress
(excluding Cellfornie) (1980-82), Compared to Age-Acjusted Death Rates for U.S. All Races (1981)

American Indian US. all races Ratio

IHS Number  Age-adjusted Ag: d Indian
code® Rank® Cause name of deaths rate® rate to US all races
ALL All causes 15321 778.3 5682 14
310 1 Diseases of the heart 3.058 168.7 1950 09
790 2 Accidenis'adverss effects 2,946 1363 398 34
150 3 Malignant neoplasms 1.713 9.4 1316 07
620 4 Liver disease/cirhosls 801 481 14 42
4% 5  Corsbrovascular dissases 664 a8 381 09
510 6  Pneumonliafinfivenza 580 26 123 22
260 7 Diabetes meliitus 470 278 98 28
830 8  Homicide 458 212 104 20
820 9  Suicide . 47 194 15 17
740 t0 Perinatal conditions 3 88 92 11
640 1 Nephritls, ot al, 229 124 45 28
730 12 Congenital snomalies 205 65 58 1.1
540 13 Chronlc pulmonary disesses 177 96 133 06
090 14 Septicemia 122 65 29 22
030 15 Tuberculosis m 42 06 70

All others 2910 144 4 675 21

ACompursbie 0 ICO-9 Codes, evaadie from IHS.
of geatns.

by rumber
CHote thal 808 810 B4 Gistridutions WP FOf reservation States 410 MIy Of May A0 reNect 408 S1d Bex diatridation in IKS aress.
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Iy Statistics 1881 MORtAly Vital Statistics Report JXNSupp DHHS A NO (PHS) 84-1120 (Hysttevilie, MD PHS, June 22, 1954, indinns b IHS areesc
Servioss Adminielyation, indlan Heaith Service,

US Departmant of Health and Human
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professionals in several IHS areas cited the rap-
idly increasing incidence of diabstes as a serous
concern. Despite a 10-percent decline between
1972 and 1982 in crude death rates from diabstes,
*he age-adjusted mortahity rates for Indians ex-
ceeded the U.S. all races rate in every IHS area
but Alaska, where diabetes v'as not among the
15 leading causes of death. The overall diabetes
death rate for Indlans in IHS service areas was
2.8 times the U.S. all races rate; and in the Aher~
deen IHS area, it was 5.2 times the U.S. rate. Kid-
ney failure was one of the common sequelae of
ciabetes, and deaths in the IHS population due
to renal failure exceeded the U.S. all races rate
bv a ratio of 2.8.

P fa and infl remain ¢«

causes of death among Indians. In the 3-year
period centered in 1981, the category combining
pneumonia and influenza was the sixth leading
cause of death among Indians, as it was for U.S.
all races. For Indians, however, the 1980-82 rate
represented almost a 50-percent dechne 1n deaths
from pneumonia and influenza since 1972-74, yet
it stul was nearly tw-ce the mortality rate for U.S.
all races. In the Aberdeen area, the pneumonia
and influenza mortality rate was almost four times
the U.S. rate in 198(-92. On the other hand,
indian death rates ue to chronic pulmonary dis-
eases (the 13th leading cause of death) were be-
low the U.S. all races rate, even when age-ad-
justed. for all IHS areas comhined and in all
individual 1HS areas but two.

While suicide and homicide were the 1Cth and
11th leading causes of death for U.S. all races,
they were the 9th and 8th leading causes, respec-
tively, among Indians residing in IHS service
areas. The 1980-82 crude death rate due to sul-
cide among Indians exceeded the U.S. all races
rate by a ratio of 1.7. There was only one IHS
service area (Oklahoma City) for which the age-
adjusted suicide mortality rate was lower than that
for U.S. all races. Furthermore, ssticide tends to
claim the lives of younger Indians: the Indian age-
specific death rates for suicide exceeded those of
the U.S. population for all age groups up to age
44, and in the 15 to 24 year age group, the Indian
death rate was 3.2 times greater than the U.S. rate.

Indi

U S. all races homicide mortal..y rate. On aver-
age, an Indlan residing in an IHS service area was
6.3 times as likely to die as a result of homicide
than was a member of the general U.S. popu-
lation.

Infant deaths have declined since 1972 In the
U.S. population at large and amony, ndians. In
the 3-year perlod centered in 1981, however, in-
fant mortality rates in the [HS service population
exceded the rate for U.S. all races in all but two
of the IHS service areas (excluding California).
The overall IHS infant mortality rate of 13.3
deaths per 1,000 live births in 1980-82 was 1.1
times the U.S. all races rate. When infant deaths
are analyzed in more detail, it is the first year of
life rather than the period immediately following
delivery that is most dangerous for Indian infants.
The IHS neonatal death rate (deaths occurring in
the first monti of life) was lower than that for
U.S. all races (Indian neonatal death rates ex-
ceeded the U.S rate in only two IHS areas), but
death rates among Indian infants in the post-
neonatal period (from 1 to 12 months of age) ex-
ceeded the U.S. rate in all IHS areas but one.

Alcohol abuse is implicated in Indian deaths
and illnesses from many causes, includirg acci-
dents, suicide, homicide, diabetes, congenital
anomalies in inf p ia, heart di
and cancer. A high prevalence of alcohol abuse
can be inferred from the extremely high rates of
death due to liver disease and cirrhosis of the liver
in almost all IHS areas. In 1980-82, there were
801 deaths in which liver disease or cirrhosis was
listed as the underlying (chief) cause. This repre-
sented an age-adjusted death rate among Indians
of 48.1 per 100,000, which was 4.2 times the U.S.
all races rate. [n one IHS area, the d=ath rate from
liver disease and cirrhosis was 10 times the U.S.
rate, and there was no IHS area in which the In-
dian rate was below the U.S. rate.

Mortality rates, of course, are not ideal inds-
cators of a population’s health status. A number
of important health problems can be described
only from epidemiologic surveys or patient care
data. Used cautiously, IHS inpatient and out-
patient utilization statistics may be applied to sup-
plement an evaluation of Indian health status. For

The homicide mortahity rate in

care utilization data indicate that

each of the IHS service areas was greater than the

olitis medua is a severe problem among Indian
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FRei cudit: ndiun Howlih Service

A community health nurse examining Indian children st home.

children. In 1984, ctitis media 2ccounted for 5.7
percent of all outpatient encounters for males in
the IHS system, and 3.7 percent of the encoun-
ters for females. In the same year the rate of hos-
pitalization for otitis medsa in IHS and contract
care hospitals was 18.0 per 10,000 population,
comparewu with a rate of 12 8 per 10,000 in U S.
short-stay, non-Federal hospitals. This hospitali-
zation rate reached 63.9 per 10,000 1n Alaska.

There is considerable varlability among IHS
service areas and between IHS service population
and U.S. all races rates In the relation between
hospitalization and mortality rates. This is due
only ln pm to the younger age distribution of
A and 1g data and may in-
dicate lack of access to services. Using U.S. short-
stay, non-Federal hospitals as a benchmark, IHS
hospitalization rates (in both direct and contract
care hospitals but excluding two tnbally run hos-
pitals) generally were inconsistent with mortal-
ity rates for acaidents and violence, circulatory

system di malignant neopl alcohol-
related condxuons, diabetes, congenital

lies, and conditions arising in the perinatal penod.
For all of these conditions except the last, aver-
age [HS hospitalization rates were low relative to
cause-specific Indian mortahty rates, although
there were substantial variations among IHS serv-
ice areas.

The example of the Portland IHS area may pro-
vide a partial explanation for the apparent lack
of relationship between causes of death among In-
dians and cause-specific hospitalization rates. In
the Portland area, IHS operates no hospitals and
must purchase all inpatient care through the con-
tract care program, which has been used in re-
cent years to purchase only emergency and ur-
gent care b of limited funds. The
of hospital discharges for the Portland IHS serv-
1ce population 1 1984 vas almost identical to the
number in 1979, despita 1 41-percent increase in
the service population - 2. As a result, Portland
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area hospital discharge rates for most diagnostic
categories were well below what might have been
expected based on the mortality data. Limited [HS
health services may have similar effects in reduc-
ing IHS nospitalization rates in the Bemidji, Nash-
ville, and California service areas.

Hospitalizations for mental disorders have been
declining in the IHS system more rapidly than in
all U.S. short-stay, non-Federal hospitals, and
mental health problems are not among the 15
leading reasons for IHS outpatient visits. One ex-
planation for this finding is that many mental
health and alcoholism treatme::t prograris are
tnbally operated under self-determinstion con-
tracts, and thus may not be included in IHS data
repo.iing systems. However, mental health serv-
ices are regarded by Indians and IHS area office
staff as relatively unavailable in most [HS areas;
alcohol treatment and prevention programs are
also conceded to be inadequate to meet the need
for them.

There is very little information on the heatth
status of Indians living in urhan areas, despite the
fact that they constitute abou’ 54 percent of the
total Indian population. IHS does not collect
much cause-specific patient care information from
urban programs, nor does it analyze or publish
vital statistics and population charactenstics for
P jans except when those data are included

with national level data on the reservation States
or included in service area data (some urban pro-
grams are located in IHS servic: areas).

Vital statistics for Indians residing in Standard
Metropolitan Statistical Areas (SMSAs) were pro-
vided to OTA as part of the 1980-82 mortality
data set. Thus, OTA was able to generate some
death rate information on Indians living in urban
areas. Because of the lack of age-specific Indian
population data for urban areas, however, OTA
was not able to generate age-adjusted rates. Mor-
tality rates for Indians in urban areas therefore
may be compared only with the crude death rates
for other Indian popula..ons, or with crude death
rates of the total popvlation of particular urban
areas; they should not be compared with U.S. all
races age-adjusted rates, the standard of compar-
1son generally used in this report.

On average, Indians in urban areas have essen-
tally the same pattern of causes of death that is
found in [HS service areas. The leading causes of
death for Indians in urban areas were: 1) diseases
of the heart; 2) accidents, particularly motor ve-
hicle accidents; 3) cancer; 4) liver disease and cit-
thosis; 5) cerebrovascular diseases, 6) homicide;
7) diabetes mellitus; 8) sulcide, 9) pneumonia and
influenza; and 10) conditions arising in the peri-
nata! period.

MAJOR ISSUES IN FEDERAL INDIAN HEALTH POLCIY

Eligibliity and Entitlement

Federal-Indian relationships historica,ly devel-
oped between the Federal Governnient and ind.-
vidual tribes or groups of tribes. Current relation-
ships are based primanly on this cumulative
experience and not on any relationship between
the Federal Government and some type of “United
Nami;\ds” of alellglgﬁ Thus, there is tremendous
variability in eligibility, ranging from tribes with
land-based reservations, to tribes that have re-
tained close soctal and cultural ties among its
members but who no longer have a significant
land base, to Indians who may or may not be
members of a tnbe but who retain access to Fed-

-

‘29

eral benefits beca ise they are descendants of pre-
vious beneticianvs.

To be eligible fc r IHS direct services, a person
need only be of Indian descent and be regarded
asan Indian by thrr community in which he lives
as evidenced by factors in keeping with general
BIA practices. To be eligible for services not avail-
able within IHS's direct care system and which
therefore must be pu through contract
care, there are the additional requirements that
the potential patient- 1) actually reside “on or
near” a federa'i’ly recognized tnibe’s reservatin,
which has been generally defined in the regula-
tions as consisting of the county(ies) contamning
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or adjacent to the reservation (contract health
services delivery areas, or CHSDAs): and 2) be
a member of the tribe served or be recognized by
the tribe as having close economic and social ties
with 1t. Thus. the current IHS system is keyed to
reservation-based Indians, but any Indian 1s eligr-
ble at least for IHS direct services. There are, of
course, practical constraints in takny advantage
of the IHS system, such as the physiral locahon
of THS facilities and Iit:tits on available resources,
which may mean a long wait for eiective care

Currently, individual Indians need not regis-
ter with IHS prior to seeking care. IHS eshimates
its service population through the use of census
data for counties meeting the CHSDA criteria,
that 15, for the same geographic areas in which
indians must hve to qualify» for contract care.
(Thas :ituation 1s not unlike the VA medical care
system, in which all veterans are potentially eh-
gible for VA care Veterans must show proof of
their eligibility when seeking care, as do Indians
for IHS care, and there is nc preregistration re-
quirement in either system. The VA, however,
does have a prionty system that favors veterans
with service-connected disabilities, indigent vet-
erans, and veterans over 65 years of age.)

Toward the end of 1985, IHS was considering
three changes in its eligibility policies: 1) using a
registration system started in January 1984 to ob-
tain more accurate accounting of IHS's gervice
population instead of relying on census-hased
population estimates; 2) combining eligibility cri-
teria for direct and contract care so that a poten-
tal THS patient must reside in defined geographi-
cal areas; and3‘lmposlngamlnlmumlndhn
blood q q f one-quarter for

N ‘ fadl, II 1 mm ‘nd one-
half for other Indlans. Accordmg to IHS, com-
bining eligibility for direct and contract care
would make IHS a single rather than a dual sys-
tem ot care. A minimum blood quantum require-
ment 15 being consicered because the present
descendancy provision means that the eligible
population is and will continue to grow much
more rapidly than IHS appropriations. Limita-
tions on eligibility are being proposed by IHS to
engage Congress and the trikes in debate on the
issue of budget pressures, which must be ad-

dressed either by increasing funds, cutting serv-
ices, or limiting el!gibility (51.99).

The regi ion sy ble step in
determining who among the sdf—ndenhﬁcd Indians
1. the U.S. Census are not only eligible for IHS
services but alvo may reasonably be expected to
make use of such services. The registration sys-
tem should also contribute to resource 2llocation
decisionmaking (discussed in the next section),
which, as one of its basic parameters, requires an
accurate count of the Indian population that IHS
serves. However, use of the registration system
asafadormddemunu\sanIHSstrvmeams
budget would have negativ~ - “ects in areas that
have not yet reached mar Yers of the eligi-
ble pcpulation. as might ase for recently
recognized tribes. Thes-  «ct. .ill be greater if
the registration systemn 1s directed only at those
patients who are aciually tieated. instead of ad-
vertismg and promoting the need to register with
HS regardless of any immediate necd for medi-
cal care. Thus, if the purpose of registration is to
obtain a better account of IHS's sctua! and po-
tential user population, and not anothsr means
of restricting eligikilit -, Itwouldbemsmuble
for THS to impk ths ation sy over
afewyeanandtohkeacﬁvempr.torqislu
eligible Indians. After this initial enrollment
period, THS could then operate like a typical
health insurar se plan. For example. IHS could
limit services to enrollees, with open enrollment
periods every year and provisions for emergency
care for patients who would have been ehgible
for services had they been enrolled.

Combining eligibility for direct and contract
anmaynothaveahrgehnpadonlﬂSsM
IHS al its semce popu-

lation to be Indi hvms in ly the same
geographic areas that determine who is eligible
for contract care. Currently, eligibility for con-
tract care is further limited to tribal members and
other Indians who are officially recognized by the
triL ., as having close economic and social ties with
it. Indians not living in the specified geographic
areas would be adversely affected by this pro-
posal, but Indians living in these geographic areas
and not members of the tribe{s) served by the lo-
cal IHS facility would no longer have to prove

30
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that they have close economic and social ties with
the tribe(s).

A minimum blood quantum requirement for
eligibility would be extremely controversial, not
only because of the racial overtones if the Fed-
eral Government rather than a tribe imoses it,
but also because it would be seen as an encroach-
ment on the authority of tribal governments. Rep-

resentative of this view is the statement of one
i

required for tribal membership, even if their de-
gree of total Indian blood remains high.

An unresolved issue in this option is the varia-
tion among tribes In the use of blood quantum
to determine membership. Many tribes have a
minimum tribal-specific blood quantum require-
ment for bership, the most ¢ i
one-quarter or more, but there are many tribes

tribal chairman that “blood g ligibthty

that only require members to be descended from
a ber. are variations even in descend-

for [HS patient care should be set by individual
tribes as to correlate with tribal standards for
tribal enrollment” (6).

In sum, IHS is proposing to restrict eligibility
by defining where Indians can live and still be
eligible for IHS services, and by establishing a
minimum Indian biood quantum requirement of
one-quarter for members of federally recognized
tribes and one-half for other Indians. Alternatives
to this approach include:

Option 1: IHS or Congress could develop a pri-
onty system for access to IHS services.

Rather than excluding whol categories of cur-
rently eligible Indi. IHS or Congress could de-
velop a priority system similar to the one that ex-
ists in the VA medical system. For example, the
THS proposal could be modified by giving priority
in descending order to: 1) tribal members who live
on or near the reservation; 2) members of the In-
dian community who have close economic and
social ties to the tribe; and 3) all other currently
eligible Indians.

Option 2: IHS or Congress could use blood
quantum criteria to supplement rather than re-
strict eligibility criteria based on tnbal mem-
bership.

One such approach could be to specify that In-

dians eligible for IHS services would consist of
b federally recognized tribes wathout

ad

a blood quantum requi plus desc
of members of federally recognized tnbes who
were at least one-quarter Indian blood. The lat-
ter category may grow in importance as tribal
members increasingly marry outside their tnbes,
because their descendants may be ineligible for
membership in any specific tnbe if they do not

ancy requirements, e.g., membership only through
maternal lineage.) While tribes and Indian peo-
ple in general are understandably verv sensitive
to the icsue of blood quantum, this promises to
be an increasingly divisive issue in the future as
tribes with only descendancy requirements grow
much more rapidly than tribes with some type of
blood quantum requirement.

Of course, the IHS initative to hmit services
to persons with at least one-quarter Indian blood
is directed at this issue, but as already noted, it
clashes with tribal political authonity. A partial
solution may be found by examining what mem-
bership means for tribes that have descendancy
rather than blood quantum requirements. Some
tribes have several categories of membership, with
the lesser categories not eligible for all rights of
tribal citizenship (e.g.. voting or receiving occa-
sional per capita payments from tribal enter-
prises). These special membership categories may
have been established so that the larger tribal com-
munity co! receive Federal services from BIA
and IH5. Thus, “membership” for the purposes
of IHS eligibility could be defined as including
only those members of a tribe who have the right
to participate In all political and economic activ-
itles of the tribe. By linking eligibility for IHS serv-
ices only to those members who have the power
to determine who controls the tribal government,
there should be a built-in incentive for tribes to
be conservative in their mem! P cnteria. This
may =ven be the case for tribes with only descen-
danc/ as a requirement for full membership.
These tribes are aware of the increasing difficul-
ties in both tribal governance and preservation
of their resources becau e of their descendancy
provisions, and may feei compelled to move in
the ﬁlnum toward more conservative cnteria for
triba bership

have the minimum tribal-speaific blood
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Option 3: If eligibiity criteria are made more
restnctive, Congress could make IHS services less
a residual source of care and more an entitlement
program.

The proposed IHS restrictions on eligibility are
based on hmiting services to members of feder-
ally recognized tribes and other Indians who live
on or near reservations. Thus, there would be a
coser link between Federal health benefits and the
government-to-government relationship between
the Federal Government and Indian tribes. If this
is the direction that Federal poliry follows, then
it is reasonable to argue that health care should
become an expliait part of the trust responsibil-
ity. The legal relationship between the Federal
Government and Indian tribes, in which there are
presently no trust rights for Indian heal*\ care,
1sno impediment. Congress has the power to de-
cide whether or not health services should be part
of the Federal trust responsibility. All the courts
have said is that it is Congress’s option to pro-
vide health services to Indlans as a discretionary
or guaranteed benefit.

The current position of IHS is that it 1s a resid-
ual payer to other resources available to its serv-
1ce population. Congress could change this situ-
ation and establish a trust fund simular to that for
Medicare, thereby provicing an entitlement health
care program for Incians. Alternatively, Congress
could continue with yearly appropriations but
establish a more comprehensive services package
for eligible Indians, such as those long available
to military personnel and their dependents, and
to veterans The Defense Department and the VA
purchase services that are not available in their
own medical care systems from the non-Federal
sector for their bers and dependents (10
U.S.C. 1071-1090; 38 U.S.C. 601-654). The muli-
tary and VA contract health programs are much
more generous than IHS's contract care program.
They provide a wider range of benefits and will
approve contract care when it is difficult to reach
a mihtary or VA facility, in addition to purchas-
ing care not available in these facilities In con-
trast, eligibility for IHS's contract care program
is limited to Indians hving in the general vicmty
of Indian reservations and expressly excludes In-
dians who do not live nearby Thus, Federal pro-
grams for special populations already exist that

can serve as models for providing vested or more
reliable and comprehensive sources of care than
are currently provided to Indsans.

This approach could be used to help support
specific policies. For example, one policy might
be to limit IHS services to tribal members but to
preserve tribal sovereignty by not dictating to the
tribes who among tiieir members would be enti-
tled to services (the IHS proposal would kmit eligr-
bility to *ribal members who had a minimum de-
gree of Indian blood of one-quarter). If eligible
Indians had to use speaified non-IHS providers
witen THS direct services were not available, sich
as an HMO, tribal members who live far away
from: the reservation would have difficulty in
making use of services, but IHS would not have
to dictate to the tribes who among their members
would be IHS-eligible. In contrast, a Medicare-
type insurance policy could be used anywhere.
The availability of services through HMO-type
orgaruzations obviously varies tremendously and
may not be available in many parts of the coun-
try where IHS provides servicss, but it could be
1HS policy to seek out and encourage these types
of organizations.

Resource Aliocation and
Scope of Services

IHS has traditionally allocated its appropria-
tions among its 12 service areas through a “his-
torical” or “program continuity” budget approach.
Thus, each area could expect to receive ts recur-
ring base budget from the previous year, plus an
increase in mandatory cost categories (e g., per-
sonnel cost-of-living and relocation expenses, sup-
ply cost increases) equal to the percentage increase
in those categories awarded to the overall IHS
program. This method of allocating resources was
challenged in the 1970s in the Rincon decision (de-
scribed above). “The court criticized the histon-
cal' ‘seting approach, found that IHS was ob-
liga. . to provide health services to Indians in
California that were comparable to those offered
Indians elsewhere in the United States, and de-
termined that IHS was obligated to allocate 1ts
limited resources equitably by the cc t ap-
plication of reasonable distnibutive standards.
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IHS proposed using an equity fund to be allo-
cated by a needs-based formula as its means of
achieving comparability among the tribes. For fis-
cal years 1961 to 1984, the congressional appropri-
ations commiltees earmarked about 1.3 percent
of the total IHS health services appropriations an-
nually for an Equity Health Care Fund, or about
$7 to $9 million per year. Indians in California
received about 35 percent of this amount. Al-
though Congress did not earmark equity funds
in fiscal year 1985 appropriations 1HS set aside
$5 million of its appropriations, as it has a con-
tinuing obligation to reduce these funding dis-
parities.

For fiscal year 1986 appropriations, IHS plann=d
to apply an equity-based formula to any funding
increases (including mandatory budget category
increases) over the 1985 area base budgets. In
addition, the population figures for each area were
to be based on the patient registration system (be-
gun in January 1984) rather than on the census-
based estimated eligible service population.

The effects of the equity funds are cumulative.

ous tribes, shifts in the geographic distribution of
eligible Indian beneficiaries, and regional differ-
ences In the availability of alternative health care
delivery systems” (120). The Northwest Portland:
Area Indian Health Board made suggestions along
similar lines, identifying the key points in resource
allocation as including population, the benefits
package provided, the alternative resources avail-
able, and cost differentials between IHS areas (95).

There are major impediments to the develop-
ment of a redistribution formula for the total IHS
clinical services budget that would be generally
accepted by most parties. These impediments in-
clude: 1) lack of agreement on what constitutes
the eligible population; 2) differences in the de-
gree and type of services currently available in
[HS service areas; and 3) questions on the valid-
ity of the data that would be used in applying a
reallocation formula.

IHS uses estimates of its eligible populatior: that
are based on the most recent census data, adjusted
by birth and death statistics. Under a historical
budgeting system, the accurateness of these esti-

Equity awards become part of the recurring base
budget and thus are guaranteed in fulure years
as long as overall IHS allocations continue to
cover the increase. These equity awards can have
a significant impact on upgrading services, par-
ticularly among small tribes, where the increase
can represent significant additions to their previ-
ous budgets. New equity funds, however, con-
tinue to represent less than 2 percent of the tota)
IHS services budget and do not play a major 10le
in the overall IHS budget allocation process,
which continues to be dnven by the historical
funding approach.

The larger issue of a more equltable distribu-
tion of the overall IHS clinical services budget has
been a topic of discussion for years, and tribes
throughout the United States increasingly have
pressed for a resolution of the matter. For exam-
Ple, the Navajo Tribal Council passed a formal
resolution in response to this OTA assessment.
calling for “the consistent application of reason-
able distnbutive standards,” through the use of
“a set of economically and epidemiologically-
based formulas” which take into account “the con-
tinually changing health condstions of the vari-

mates was not crucial, since the budgets would
not have been adjusted for per capita differences
in funding between IHS areas. The patient regis-
tration system initiated in January 1984 will pro-
vide more reliable information on eligible and po-
tential users for resource allocation purposes, but
if it is applied before adequate efforts have been
made to seek out and register eligible Indians, it
could reward areas with high use or successful en-
rollment efforts while penalizing areas with unmet
need. Several areas already are operating under
severe budget restrictions, especially in the con-
tract care program. Present patterns of use in
those areas do not reflect need, and the expressed
demand for services is also likely to be artificially
low because of these restraints.

In addition, there is the larger underlying ques-
tion of who is (or ought to be) an Indian for the
purpose of eligibility for IHS services. This con-
troversy includes the descendancy versus blood
quantum requirements discussed in the previous
section, and the status of indians in terms of Fed-
eral recognition. The descendancy issue surfaces
most often when the Oklahoma area is discussed,
because of the common belief among Indhans else-
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where that many of the users of IHS services in
Oklahoma may be descended from Indians but
are only nominally Indians. The Federal recog-
nition issue is most apphcable to the California
area, where tnbes have a bewildering mixture of
different types of recognized and unrecognized
status, largely because of past government pol-
icies. The California area, then, would also be im-

Option 4: Continue with the modest, incre-
mental approach to resource redistribution that
IHS has implemented.

An equity fund, whether provided through ear-
marked congressional appropriations or through
a set-aside by [HS of a small portion of its ap-
propriations, is the least controversial method to
impl but it has only 2 modest impact. Past

mersed in controversy over the number of Ind
who are eligible for IHS services.

The scope of services available in [HS areas is
not uniform. Thus, before funds are redistributed.
there has to be agreement on how these differ-
ences should be factored into any redistribution
formula One cnterior {ar redistributing resources
that has been suggested and examinad by IHS 15
the availability of alternate resources. In fact, the
method that [HS has developed to distribute its
equity funds subtracts these alternate resources
in calculating area funding needs. This policy
penalizes areas that make the most «fficient use
of their IHS funds and provides built-in incentives
not to be too aggressive in third-party collections.
On the other hand, this policy could have the ef-
fect of shifting more funds to areas heavily de-
pendent on contract care. In the contract care pro-
gram, efforts are made to have other resources
pay first before contract care funds are author-
ized. Since the contract care program does not ac-
tually collect money from these other sources,
areas heavily dependent on contract care would
not have these payments subtracted from their
budgets.

There are serious deficiencies in most of the
health data on Indians, including data on therr
health status and their use of IHS and contract
care services. This has been a problem for OTA
throughout this assessment, and much of the data
we have provided has had to be qualified in terms
of its completeness and accuracy. Nevertheless,
OTA has provided its best estimates of such in-
dicators, because much of this information is not
readily accessible. It is hoped that the informa-
tion provided in this report will serve as a com-
mon starting point for negotiations among Indian
tnibes, Congress, and IHS on equitable methods
of resource allocation.

and current redistribution decisions have been ap-
plied only to increases in IHS appropriations. This
impact could become more substantial if budget
reductions, instead of increases, are made by Con-
gress as part cf its overall efforts to reduce the
Federal budget deficit, and if [HS became more
assertive in decreasing some area budgets instead
of trying to minimize the impact of the realloca-
tion process.

At the end of 1985, [HS area directors had
agreed to reserve any funding increases over the
level of the 1985 base budgets, including manda-
tory budget category increases, for special distri-
bution by an equity-based formula. In the first
year of this potential distribution. however, no
area would receive less than its 1985 funding (214).
Thus, while the principle of the equity approach
has been accepted by [HS area directors. it re-
marns to be seen if it will be accepted and imple-
mented if additional funds are not available and,
instead, budget reductions must be made.

Congress could make this incremental approach
mandatory either through earmarking of part of
the annual appropriations, or through legislation
specifying the percent of IHS appropnations that
should be subject to reallocation.

Option 5: Accelerate t3e rate of reallocating
funds among IHS areas.

The general approach taken by IHS could be
implemented on an expanding basls, with the
proportion of reallocated IHS funds increasing
from one year to the next. This approach could
also be implemented either through earmarked ap-
propriations or through legislation. However,
such a move would be much more controversial
than the present, modest reallocation, and greater
discussion and consensus on the cniteria for redis-
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tnbution would be needed by the tnbes and IHS
area offices.

Option 6: Work toward a common minimum
services package for all IHS areas.

A different approach that is not entirely di-
rected at gaining funding equity among IHS serv-
ice areas would be to focus on the services that
are avad;:lle to the individual ﬁmdmghdhn jary.
A principal objective in equity ing is to ensure
that eligible Indians everywhere have access to
care that is appropriate to their needs. But equity
in the sense of relative need may prove to be an
elusive concept, considering the complicated fac-
tors that have been identified as essential parts
of the formula, and the necessity of having to
convert these complicated factors into monetary
amounts.

Equity can also be viewed in terms of access:
if eligible Indians in aJl IHS service areas gener-
ally have access to the same types of services,
much of the dissatisfaction over the p allo-
cation of rcsources might be muted. A common
services package would have to include bota di-
rect and contract care services for two reasons:
Dto 1. P 1. pari y 'y 1HS
areas in the mix of direct and contract care serv-
fces available, and 2) to ensure that eligible In-
dians in all areas have access to the same range
of services. A common services package is prob-
ably best accomplished by limiting access to non-
IHS providers. For ple, instead of paying for
care from any non-IHS provider, services could
be imited to designated non-IHS providers on a
prepaid basis, such as HMOs where available.

Avallability and Adequscy
of Resources

IHS provides ambulatory and hospital care and
purchases services not avatlable at IHS facilities.
In some areas, only ambulatory care is provided
directlv, either through IHS or tribally admunis-
tered clinics. There are also a few demonstration
programs in purchasing all care from outside
providers, such as the Pascua-Yaqui HMO men-
tioned earlier. Those d 1on pr

ing and financing health services, and also inds-
cate the basic changes that are occurring in the
United States’ health delivery systems.

Approximately 26 percent of the IHS clinical
services budget is spent on contract care. Despite
the policy that alternative resources must be used
first, many IHS aveas have had to limit the use
of contract care to gency and urgent cases.
Furthermore, a few high-cost cases can quickly
deplete 2 service unit's contract care budget, and
several area offices have set aside a portion of their

tract czre dollars in a contingency fund for
such events. In the 1984 Indian Health Care Im-
provement Amendments that were vetoed by
President Reagan, Congress had addressed this
problem by establishing a $12 million revolving
fund for high-cost contract care cases (the “Cxt-
astrophic Health Emergency Fund”) that would
pay for contract care cases once a threshold of
between $10,000 to $20,000 had been exceeded.
The adequacy of this proposed fund was exam-
ined by OTA in detail, and the results of our anal-
ysis are summarized later in this section.

Several factors suggest that THS will become in-
creasingly reliant on the contract care program.
The present IHS and tribal network of hospitals
and clinics is limited in the types. of services it can
provide, and limits increasingly restrict
new facilities construction, the replacement of old
and inadequate faalities, and needed maintenance
and repair of existing facilities. Diagnostic and
therapeutic equipment purchases are limited, fur-
ther reducing service capabilities. This himitation
is due to the overall Federal budget situation and
in part to the practical limitations of delivering
comprehensive and specialty services to many
widely dispersed, small populations.

Perhaps the most critical factor that In the near
future may orient [HS away from direct care to
greatly increased is the growing prob-
lem of how to recruit and retain adequate medi-
cal staff, [HS depends on the PHS Commissioned
Corps and on the service payback bligations of
NHSC trainees for many of its physicians, nurses,
?_nd other medi~al and administrative staff The

grams re-
flect the variability around the United States in
the availability of alternative methods of provid-

(SR

d Corps is not a growing resource.
The NHSC program is being eliminated, and the
last trainees will be available to IHS in 1990. If
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IHS staff positions cannot be filled, IHS will have
to turn to the services of private providers, where
they exist, under the contract care program.

High-Cost Cases in the
Contract Care Program

“Catastrophic health costs” usually refers to the
devastating financial effects that extremely costly
and long-term illnesses can have on individuals
who may have no insurance or who may be in-
adequately insured. Catastrophic costs most often
are defined in terms of out-of-pocket costs to in-
dividuals that exceed a certain percentage of 1n-
dividual or family income, or as total costs per
case in t'e range of $20,000 to $25,000 and above.
In the IHS contract care program, the costs uf cat-
astrophic illnesses not covered by other payers are
borne by IHS, not by individual Indians (although
there may be cases that are disputed between IHS
and another payer as to whom is the responsible
party, leaving the individual Indian caught be-
tween the two). The di jon of catastrophi
costs in the [HS contract care program, therefore,
has revolved around the idea of a limit for indi-
vidual service unit obligations to be set somewhere
between $10,000 and $20,000 per case, with costs

- over this threshold to be covered by a spedial

revolving fund. This fund, as explained above,
would have been set at $12 million.

The data that OTA was able to obtain on the
types, incidences, and costs of these cases were
incomplete and poorly identified. Thus, it was not
possible to determine from the available data
whether what is called a problem of catastrophic
care is in fact a problem of excessive incidences
of catastrophic conditions in the Indian popula-
tion, or whether it is more properly descnbed as
a budget management problem. Nor was it pos-
sible to consider alternative financing arrange-
ments for these cases because of the Jack of actu-
arially reliable data and the relatively small
number of cases identified (i.e., small in terms of
basic insurance principles on risk-spreading).
Nevertheless, the data were sufficient to reach the
following conclusions.

Based on the 1983 high-cost case experience in
THS, if the threshold was set at $10,000 per case,
at least $5.5 million of the $12 million fund would

have been needed to cover IHS contract hospital
expenditures alone. Areas with higher average
costs per case, such as Alaska, could expect the
most relief. Some areas, such a3 California and
perhaps Bemidji, would nat benefit from the spe-
cial fund, because they presently cannot afford
:::pﬁ:nng up to the threshold figure to qualify for

If the threshold was set at $15,000 per case, total
outlays would have been a minimum of $3 mil-
lion, and 2 of the 10 (of 12} IHS areas in the 1983
data set would nc? benefit atall, A $20,000 thresh-
old per case would require outlays of about $1.2
million and assist only 4 of 10 areas. Including
eshimated nonhospital costs (physicians’ fees, lab
work, etc.) of from 16 to 30 percent of the hospi-
tal costs, the $12 million fund still would have
been adeq in 1983 whether the threshold was
set at $10,000, $15,000, or $20,000.

Problems in identifying high-cost case records
to make up the data sets usedin this analysis sug-
gest that undercounting of cases may be consid-
erable. Furthermore, the effects of health cost in-
flation could be substantial. For example, the 1983
data set included 524 cases, and there were origi-
nally 390 cases identified for 1984. When the 1984
billing file was searched again in October 1985,
746 high-cost case records were found. Since the
data set identified any cases that cost the contract
care program $10,000 or more, it might be ex-
pected that the number of cases would increase
significantly from year to year from cost infla-
tion alone. Thus, there is justifiable concern
whether a $12 million fund would be adequate
for very long.

Conclusion.—A high-cost care fund to spread
the financial burden of high-cost <ontract care
cases among all IHS service areas is a reasonable
approach, whether those funds are derived from
additional, earmarked appropriations or set aside
from overall contract care funds. However, the
fund would not assist IHS service areas tha’ are
not able to pay for contract care up to the thresh-
old (between $10,000 and $20,000 per case) be-
fore the fund becomes available. If the high-cost
care fund is financed by setting aside a portion
of contract care funds instead of from additional
appropriations, IHS service areas that would not
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benefit from the fund could be exempted from
having a portion of their care allocati
redirected to the high-cost fund. For those serv-
ice areas that would benefit from the high-cost
fund, different thresholds to trigger eligibility for
funds could be considered, since a common
threshold would clearly favor a few areas over
others. Finally, high-cost cases seem to be a budget
g problem in the contract care pro-
gram rather than a problem of excessive occur-
rences of catastrophic conditions. The possibil-
ity of incurring high-cost cases has led several IHS
service areas to set aside a portion of thei. con-
tract care funds. This practice can lead to severe
rationing of contract care early in the fiscal year,
follr=~27 , accelerated
ywlfdieupmdhh’wodusadﬂmxmwi;
alize. One method to c¥leviate this situation Is to

IHS intends to issue a & I notice th
in 1986 that will state that IHS will not use pn-
vate providers (except in emergencies) unless the
provider has a cor:h!nd wilhdgls. IHS will not
sign a contract with a provi unless it agrees
£0 accept payment at ml;%‘ than the “Medicare-
allowable™ rate, whether that rate be based on
DRGs for inpatient care or on “reasonable and
customary™ charges for physician services. This
policy would be applied to the 1,300 to 1,400
standing contracts that IHS currently maintains
(78). Whether IHS will be successful in imposing
these changes on private providers may depend
on the exist of competiti \g those pro-
viders for IHS patients, because at least some
providers can be expected to refuse to participate
in the contract care program if these payment
changes are made.

give IHS the authority to carry over a portion of
its contract c»-e appropriations into the next fiscal
year (see option 8 below).

Options To Improve the Cost-Effectiveness
of the Contract Care Program

Option 8: Authorize IHS service units to carry
over a percent of contract funds from one fiscal
year to the next.

Although some tribally operated contract care
programs may exercise this option, service unit
contract care programs managed by IHS are not

1,

Given expected rates of i in &
health care costs relative to likely IHS budget 1a-
creases, even the most efficient management tech-
niques wili not be able t2 overcome the problems
of inadequate funding and a growing service pop-
ulation in the IHS contract care program. How-
ever, the following options could help to mitigate
somne of the financis] problems.

Option 7: Negotiate ayment rates with con-
tract care providers instead of paying 100 percent
of billed charges, and impose a rate structure on
IHS contractors, such as use of Medicare DRG
(a@o3nosis-related groups) rates.

HS could negotiate more aggressiv *ly, wher-
ever possible, to obtain better prices for the serv-
1ces 1t purchases. Instead of paying full billed
charges, which many service units do, bargain-

d to carry over funds, which further limits
the ability to manage the program. Services may
be restricted too severely early in the fiscal year
in order to conserve funds, then virtually any
service request may be authorized at the end of
the year, including previously deferred services,
to cJose out the budget. Congress could author-
ize IHS to carry over a cer. vin percent of the an-
nual allocation, perhaps 5 or 10 pervent, to ease
this problem.

Option 9: Provide greater IHS headquarters
and area office support to service unit contract
care programs in dealing with ajternative re-
sources, both public (especially State Medicaid
programs) and private.

In order to utiliz: alternative resources most ef-
fectively, the contract care program must be able

ing for reduced fees and enc aging ¢ petition
among contract providers could be undertaken
by several service units acting in concert or by
the area office. Use of Medicare DRG rates could
generate substantial savings for the hospital in-
patient care portion of the contract care program.
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to respond to changes in the general health care
environment that will affect services to IHS ben-
eficiaries. Changes in State Medicaid programs
can have significant impacts on IHS contract care
programs. For example, in the Siate of Washing-
ton, a health services program for the medically
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indigent that included a large number of Indians
was discontinued for about 6 months in 1985. The
Portland area office estimated that if the program
was not peinstated (it was reinstated in October
1985, but its future was uncertain), additional
costs to the Portland THS contract care program
would have totaled at least $2 million per year.
In Arizona, recent implementation of a Medicaid
program has brought about 2 major realignment
of IHS, county, and State hiealth programs avaii-
able to Indians. Thus, IHS contract care programs
must keep current about changes in State Medicaid
programs and assist all eligible Indians in enroll-
ing and maintaining eligibility in those programs.

Option 10. Explore possibilities of developing
long-term relationships with ¢ ty facilities

and of providing more services to non-Indians.

For 1HS, discount rates might be possible if
community facilities were assured a certain
amount of referrals. If services were provided to
non-Indians with the approval of the tribe(s), the
extra revenues might make it possible for the pro-
gram to provide a wider range of services than
would be avallable if only Indians were served.
(Some tribal and IHS programs already serve non-
Indians with the consent of the affected tribes.)
This would be consistent with the policy of self-
determination, with the extra revenues used to im-
prove services delivery. Congress already author-
izes IHS to serve non-Indians in specific locations
(e 8., Alaska), and the vetoed 1984 Indian Health
Care Amendments would have provided this au-
thority throughout 1HS service areas, subject to
the consent of the specific tribes affected.

Self-Determination and Tribal
Assumption of Federal Indian Heaith
Services

1Inder the Indian Self-Determination and Edu-
cation Assistance Act of 1975 (Public Law 93-638,
commonly known as the 638" law or program,
see 25 U.S.C. 450, et seq.), tribes have the op-
tion of taking over the admirustration of programs
managed by BIA and IHS For tribes that have
been provided direct 1HS services, self-determi-
nation programs have often nvolved limited

activities instead of the entire range of medical
and health-related services. Indians that have most
recently been added to the IHS service popula-
tion (through restoration of their Federal status),
such as in California and especially the Eastern
United States, however, have received health serv-
ices primarily through self-determination con-
tracts. Under these contracts, tribes or their rep-
resentatives, instea ! of 1HS, operate outpatient
clinics and purchase specialty and inpatient serv-
jces through contract care.

The Self-Determination Act modifies the stand-
ard cost-reimbursement or fixed-cost contract.
Federal procedures for procurement contracts re-
quire an “arms length” relationship between the
Federal Goverrunent and the contractor. The gov-
ernment may umnilaterally order changes in the
scope of the contract an 1 may terminate the con-
tract at its convenience, while the contractor may
not. Federal labor laws and equal opportunity
provisions also apply to the contractor. On the
other hand, in self-determination contracts, IHS
and BIA are directed to assist tnibes in develop-
ing contracts and to enter into all proposed con-
tracts unless there are con pelling reasons not to
do so. All changes require the consent of the con-
tractor. While the government may reassume
management of the contract only for speatfied rea-
sons, the contractor may terminate the contract
and return management tc 1HS (retrocession) on
120 days’ notice. Employees of tribal contractors
are not subject to some Federal labor laws, and
Indian preference in employment and traini.g su-
persedes equal opportunty rules. Tribal contrac-
tors also enjoy exemption from bonding require-
ments and may carry over unspent contract funds
to the following year.

The limited involvement in self-determination
activities by tribes that have been accustomed to
roceive direct IHS services may be due to any of
a number of factors. First, their lack of ex.peri-
ence in administering health care programs has
motivated many tribes to start slowly wath limited
responsibilitics. Second, the common perception
of tribes seeking to administer more of their own
programs is that IHS will not fund their activi-
ties at the same level that IHS itself had to oper-
ate the programs, so tribes are reluctant to assume
responsibility for a marginally funded program
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or one with declining resources. This disagr

on funding levels is most often focused on the level
of administrative or indirect costs. Tribes point
to IHS administrative positions that they believe
should be abolished and the funds made available
to them. IHS maintains th7t these positions are
needed to monitor the self-aetermination contracts
and to insure that IHS can resume administration
of the programs if the tnbes decide to retum them,
because the act allows tribes to retrocede these
with 120 days’ notice Third, many IHS service
units serve multiple tribes, and the unanimous
conseat of all tribes within the service unit must
be obtained before a takeover will be approved
by IHS. Fourth given the history of Federal-
Indian hips, some Indians suspect that the
!ramiet of program admhisu-aﬂon from IHS may
be " policy in disguise. Fifth,

when tribes have contested IHS's self-determina-
tion polices, it has not been clear what they can
contes* «nd what procedures they must follow to
appeal negatlve HS nd.lnp Fitully, Federal em-

and more

ploy higher sal
fdngebmeﬂtsthanunbeprovidedbyd\etﬂbu
conver-
slon from IHS to tribal management even by In-
dian employezs. These diffezences, as well as zosts
for such jtems as malpractice insurance that IHS
need not account for in its budget but for which
tnbally administered programs are respnnsible,
have been cited as additional evidence that the
tnbes are not being offered the same level of re-
sources as has been available to HS.

A central issue that underlies many of the par-
ticular difficulties that nuve arisen in [HS's im-
plementation of the Self-Determination Act is the
apparent difference of opinion between the Fed-
eral Government and the tribes as to the intent
of the law. While the F< * _ral Government ssems
to view self-determination primarily as a contract-
ing program, the tribes point out that the law dis-
tinguishes 638 contracts from other Federal con-
tracts and suggest that the intent of the law is to
support tribes In taking over and manzging their
own services.

Tnbes believe that leadership “ommi tn

tract ad has been delegated. The area
offices vary 1n their enthusiasm for such contracts
and in the specific policies and procedures they
apply in contract deveiopment, approval, and
monitoring. As a consequence, there are uneven
efforts t> provide tribes with technical assistance
to apply for these contracts, to negohate con-
tracts, and to age these progr Pry

tribes claim to have expenmced in applying for
these contracts include: 1) lack of encouragement
and ad technical e from area of-
fice staff: 2) lack of cost dau from area offices;
3) difficulties in some areas in securing and hold-
ing project support from 100 percent of the af-
fected tribes (a particular problem in Alaska, with
its many small native villages; and tribes can
switch their affiliation from one health consor-
tium to another, as sometimes happens in Cali-
forria); and 4) apparent inconsistencies in area
decisions to approve or disapprove a proposal.

Theconmdslhatmsxgnedbdwemﬂ‘lSand
the tnbes in the self-determination program vary
from area to area in terms of the flexibility L‘ney
permit the tribes. Contracts in some areas specify
exactly what services will be provided, to whom,
and in what manner. In other areas, comprehen-
sive service delivery contracts allow more rcom
for tribal adjustments. The voucher reimburse-
ment system that is used by IHS, as opposed to
the TIA letter of credit approach is the target of
many complaints concemmg delays and arbitrary
decisionmaking by area staff

The appropriate instrument to execute the le-
gal and financial relationship between THS and
the tribes is a subject of disagreement. Contract-
ing has been the predominant means, and grants
have been used sparingly to support development
of tnbal capabilities in preparation for contract
management. A new option known asa cooper-
ative agr is under ¢ by IHS,
bu whether it would change the essential rela-
tionship is unclear.

Although some area offices seem to fear that
the tnbes will expand and redirect services con-
trary to the contract terms, the tribes cite man-

IHS has not been strong enough, with httle posi-
tive guidance provided tc the .rea offices, to
which responsibility for self-determination con-

3

9

g t difficulties that require innovative solu-
tions and argue that fleability is justified.
Conflicts such as these aggravate other disiricen-
tives, such as the greatly increased admirustrative
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responsibilities of tribal governments and their
employees (including full responsibility for col-
lecting applicable third-party reimbursements),
the need to develop or expand personnel manage-
ment and fringe benefits programs, and additional
Federal reporting requirements Self-determina-
tion contracts give tribes greater control over the
selection of health program employees and include
the option of maintaining or releasing staff who
were Federal employees; but they also place on
the tribe the burden of recruiting and retaining
health professionals in locales that often are iso-
lated, both physicaily and professionally.

Option 11: Clarify the intent and purpose of
the Self-Determination Act.

1t is the opinion of PHS that an IHS self-deter-
mination contract project is legally an extension
of IHS itself. IHS is responsible for administer-
ing these contracts on behalf of its parent agency,
HRSA, according to applicable Federal contract-
ing and procurement policies as modified by the
Self-Determination Act. Tribal -ontractors must
be monitored to ensure that they adhere to the
terms of their contracts. This interpretation allows
little flexibality to the contractor to modify the
scope of services it has agreed to deliver or to rede-
fine its service population.

The purpose of the self-determumation program
as tribes see it is not contracting per se, which has
been an option for many years under “Buy In-
dian” contracts, but sel{dyetennination. Tribes
contend, with reason, that self-determination con-
tracts are not supposed to be administered exactly
as other Federal contracts.

A variety of conflicts has developed over the
10 years of IHS implementation of the indran Self-
Determnation Act. Rather than attempting to re-
solve each specific complaint, it would be more
reasonable to work to clanfy and reaffirm the in-
tent of the law. The technical aspects of the
administrative and financial relationship between
IHS and its tnibal contractors are the subject of
a study by the General Accounting Office (GAO)
that will be available sometime in 1986, The study
involves extensive field dzta collection, including
interviews of tribal and IHS headquarters and area
office officials. The GAO study will genezate spe-
cific recommendations for improving the self-

determination contracting process An evaluation
of BIA’s implementation of the Self-Determination
Act was completed in the summer of 1984 and
identified problems similar to those uncovered in
OTA'’s analysis of IHS's implementation of the
law (118).

Option 12: Develop a cost-accounting method
that addresses the question of comparable fund-
ing when tnbes take over services previously
administered by IHS.

The adequacy of funding for seif
contracts is perhaps the issue most frequently de-
bated between the tribes and IHS. Aside fron the
problem of the adequacy of IHS's overall budget,
there are disputes over the appropriute level of
funding that should be provided to tnbal contrac-
tors. The law states that tnbes should receive
resources equivalent to what IHS spends on a par-
ticular package of services, but there is disagree-
ment over what that amount should be, often
focusing on the 1ssue of compensation for indirect
costs What usually 1s meant by indirect costs is
the administrative and support costs that are pro-
vided to IHS in its function as part of the Federal
bureaucracy but all of which are not reflected in
THS's clirical services budget. These costs, which
nevertheless become part of the tnibal contractor’s
responsibilities, include employee fringe benefits
packages; malpractice and other insurance cov-
erage, costs of leasing facilities; technical staff for
accC 1 18, Proc and data
and other functons.

There appears to be disagreement about how
indirect costs are determined , and no research
has been done in 1HS to determine a reasonable
range of indirect costs. Early tnbal contractors
were awarded indirect costs in addition to the
service delivery contract, but this additional fund-
ing is no longer available. Tribes therefore believe
that they are being asked to absorb these costs,
which cut into their direct care awards.

1 POy

¢ tion 13: Revise the retrocession provision so
tha. a year's notice, instead of the present 120
days, must be given before a tnbe car: return the
management program to IHS.

Another factor 15 the belief of tnbes that as
tnbal contract activity increases, 1HS area office
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staff should be reduced so that more funds can
be devoted to durect care and tnbal programs. IHS
argues that monitoring of tnbal contractors re-
quires area office staff, and that the provision al-
lowing tribes to retrocede a contract with only
120 days’ notice also necessttates maintenance of

OTHER ISSUES

Several other issues that have or may have sig-
nificant effects on the Federal-Indian relationship
and the provision of health services to Indians de-
serve exphicit recognition in this summary These
1ssues are: 1) Indian demographics and urban In-
dian health orograms, 2) congressional control of
Federal Indian nealth care policies, and 3) man-
agement issues concerning IHS.

indian Demographics and Urban
indian Health Programs

One of the more difficult issues in providing
health care to Indians is the basic question of who
should be eligible for services. Yet, IHS must de-
velop uniform standards for ehgibility, which at
times has led Congress to legislate exceptions to
these regulations.

The issue of who i5 an “Indian” for the purpe.2
of Federal kealth care be. wefits will be an increas-
ingly difficult one as time passes. Even land-based,
reservation Indians will not be immune to these
changes Marnage to non-Indians and migration
away from the reservation to seek better employ-
ment opportunities will require tnbes to make in-
creasingly difficult decisions on who 1s a mem-
ber of therr tribe. Even for Indians who marry
oth. - Indians, their prospects for marrying an In-
dian from ‘he same tnibe are diminishing, and 1t
1s not improbable that a large number of non-
tnibal member Indians will result who will have
more Indian blood than the average tnbal mem-
ber Already, some tnibes have had to reduce their
tnbal-specific blood yuantum requirements for
membership.

In the 1980 censu , almost two-thirds of the 1.4
muthon persons :dentifying themselves as Indrans
lived off reservations, tribal trust lands, or other
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a stable area office staff. Extending the notifica-
tion period for retrocession would ease this situ-
ation somewhat

The 1ssues and their related options are sum-
manzed in table 1-2,

Indian lands Of the 1.4 million Indians, 54 per-
cent hived in metropolitan areas, and 59 percent
were included in iHS's estimated service popula-
tion. About 10 percent of Indians were hving on
or near reservations that were in or contiguous
to metropolitan areas, and these Indians were
served by IHS or tribal facilities.

However, IHS-supported programs for urban
Indians have always been viewed as a scparate
activity from IHS's reservation-oriented direct
services system In 1972, IHS began to fund ur-
ban programs through its community develop-
t 2nt branch under the general autnority of the
Sityder Act. Appropriations were subsequently
e 1ved from the indian Health Care Improvement
Act of 1976, which authorized urban Indian orga-
nizations to contract with IHS to operate health
centers and to increase accessibiiity of Indians to
public assistance programs. There were 37 pro-
grams 1n 20 States in 1984,

A major distinction from IHS's direct services
program 1s the urban programs’ emphasis on in-
creasu§ access to existing services funded by other
public and private sources, instead of IHS's pro-
wviding and paying for those services directly.
Thus, IHS funds have provided an average of 51
percent of total urban Indian health program
funds Most of the programs offer a vanety of
social services and are “human service orgzniza-
tions ” Thirty-two percent of the reported urban
program encounters in fiscal year 1984 w e med-
ical; 10 percent were dental; 27 p were
health-related (health education, nutrition, men-
tal health, optometry, and substance abuse pro-
grams), and 31 percent represented other comuau-
nity service contacts.

Urban Indian health programs serve both Ip-
drans and non-Indians. IHS regulations do not
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prohubit its urban programs from serving non-
Indians, and funding from other Federal sour-es
often requires urban Indian programs to serve cer-
tain populations that include non-Indians. Hence,
the only requirement that IHS has required is that
the number of Indians served by each program
:e proportional to the amount of money provided
y IHS.

Support by IHS for urban Indian programs has
raised conflicts in the Indian community, and the
Adminittration has consistently tried to end fund-
ing of these programs, claiming that alternative
resources are adequate for urban Indians. The Na-
tional Tribal Chairmen’s Association, for exam-
ple, supported efforts to assist Indians in Indian
communities and urban areas but felt that non-
tnbal organizations, such as the nonprofit corpo-
ratior- that operate urban Indian programs,
should coordinate the services they provide for
Indians with tribal governments and elected In-
dian officials (93). Leaders of severa! urban In-
dian organizations, on the other hand, point out
that in some urban centers, there are as many as
40 tribal governments nearby, and representation
of tribes 0a urban Indian program goverming

boards might include over 80 different tribes. Ur-,

t ~ Indian organizations also feel that the Fed-
¢. . Government must provide health care and
social services to Indians regardless of their cho-
sen residence (4). As for the claim that alterna-
tive resources are adequate, the Administration
has never documented that claim. Moreover, [HS
funds serve as core funding that enables the ur-
ban programs to seek out and qualify frr other
sources of care. Consider!ng the modest funds that
have been appropriated for these programs, past
gov policies (e.g., allotment and termina-
tion) that broke up tribes and encouraged Indians
to leave the reservation, and the use of [HS funds
to help urban Indians qualify and gain access to
other resources, these activities appear to be a log-
ical and appropriate response that is not at cross
purposes with IHS's reservation-oriented direct
care system.

Congressional Control of Federal
Indian Health Care Policles

The Snyder Act of 1921 remains the basic au-
thonang legislation for Indian social services pro-

grams, including health services. Other statutes
that have been relevant to the provision of health
services to Indians are: 1) the lhnson O'Malley
Act of 1934, which authorized cuntracts between
the Federal Government and State and local gov-
emments to provide health care and other social
services to Indians; 2) the Transfer Act of 1954,
which transfen ed health care functions from the
Department of the Interior’s Bureau of Indian Af-
fairs to the Public Health Service in the precur-
sor to the current Department of Health: and Hu-
man Services; 3) The Indian Heaith Facilities Act
of 1957, which authorized IHS to contribute to
the construction costs of community hospitals if
that was a more effective alternative to direct con-
struction of facilities for Indians; 4) the Indian
Sanitation Facilities and Services Act of 1959, au-
thorizing IHS to provide sanitation facilities to '
dians; 5) the Indian Self-Determination and Edu-
cation Assistance Act of 1975, which authorized
BIA and IHS to turn over responsibilities for In-
dian programs to the tribes; and 6) the Indian
Health Care Imp Act of 1976 (reauth
ized in 1980, passed again by Congress in 1984
with additional provicions but vetoed by the
President, and extended through fiscal year 1986
by c]ontinuins resolution of Congress [H.R. Res.
465)).

These statutes provide the basis for Federal In-
dian health care, but the Snyder Act and the In-
dian Health Care Improvement Act have been the
principal statutes authorizing health services to
Indi Without thorization of the Indian
Health Care Improvement Act, congressional in-
fluence over Indian health care policies may
diminish with only the general language of the
Snyder Act as the statutory basis for defining
what health care the Federal Government will pro-
vide to Indians. This impact can be expected to
extend to the judicial system’s role L. resolving
Indian health care issues, because much of the
courts’ role is in interpreting the congressional in-
tent behind a statute. If explicit congressional
directives on the kinds of programs the Federal
Government should be conducting are lacking,
the Admirustration will have much more discre-
tion in determining what health benefits it will
provide.

Congressional direction on Federal Indian
health care will be especially crucial in the Fed-
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eral budget climate of the next S to 10 years. Un-
like the previrus three decades, where attention
was primarily directed at adding new initatives,
hard choices will most likely have tv be made

Indian Health Service
Management issues

it has not been the purpose of this OT A acsess-
ment to evaluate [HS management praci.ces ana
information systems. In fact, when management
issues arose during the course of this zwessment,
OTA suggested that GAO was the proper agency
to be involved, a suggestion that in part led to
the concurrent study by GAQ an management

data systems can be made.

First, however, it would be helpful to identify
atleast two other management issucs facing [HS.
These issues involve: 1) where in the Department
of Health and Human Services IHS should be lo-
cated, and 2) growing personnel problems in IHS.

The location of IHS in DHHS was an issue that
was addressed by Congress in the vetoed 1934
amendments to the Indian Health Care Improve-
ment Act. In fart, the provision in the amend-
ments elevating THS to a higher level within PHS
was one of the reasons the President vetoed the
bill. Within the Department of the Interior, BIA
is a separate agency solely concerned with Indian
affairs. IHS, whose responsibilities were trans-
ferred to PHS from BIA in the mid-1950s, is cur-
rently part of HRSA, cne of five Federal agen-
cies that comprise PHS (the other four are the
National Institutes of Health; the Centers for Dis-
ease Control; the Food and Drug Administration;
and the Akcohol, Drug Abuse, and Mental Health
Administration). IHS represents the bulk of
HRSA's direct health care activities and approxi-
mately 35 percent of the total HRSA budget, o=
isthe Federal health care system after those

of the Department of Defense 2nd the Veterans
Administration:. Thus, in terms of access to higher
levels within PHS and DHHS and accountability
te organizations at lower levels (i.e., HRSA),
IriS's positinn is not comparable to the positi

enjoyed by BIA in the Department of the Interior.
The attemptad elevation of IHS through the ve-
toed amendmwnts was based on the premise that
[HS would have greater access to higher levels
within DHHS, and that there would also be less

and clearer

duplication requirenents for the pa-
perwork that accompanies program
tion and receipt of IHS funds.

Indians are given preference in employ
with BIA and IHS. This preference given to In-
dians is in contrast to the relative preference given
to for Federal employ by the “point”
s:rstem. Indian preference applies to all BIA and
IHS positions, whether for initial hiring, reinstate-
ment, transfer, reassignment, promotion, or any
other personnel action intended to fill a vacancy
(42 CFR 36.42). This preference is also applied to
tribally administered program- althoughina less
strict manner, with the regulations stating that
tribes may hire non-Indians “a%*er giving, full con-
sideration to Indians” (42 4.221).

The positive and negative s of Indian
preference have never been forman, asseseed, but
ope consaquence is that non-Indian BIA and [HS
employees hav¢ limitad opportunities for ad-
vancement, and this limitation is incre~sing. Nec-
essary reciuitment of highly qurdified non-Indians
will become increasingly difficult, and few will
contemplate more than tsmporary emgloyment
because their career opportunitie, will be severely
limited.

For the Indian BIA or [HS employee, a grow-
ing isiwe may well be that of conflicting roles—
as 2 sepresentative of the Federal Government in
ies relationsaip with Ind’ans and as an advocate
for increasing Federal benefits for Indians. For ex-
ample, IHS is presently viewed by its parent orga-
glution (PHS in DHHS! as an advocate for its

ients.

A different personnel issue concerns the 1m-
pending end of a very Important source of phy-
sicians and other health professionals fiom the
NHSC scholarship program, which has given IHS
first priority when the time comes for these profes-

14
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sionals to repay their obligation through service
in health manpower shortage aress. As mentioned
previously, after 1990, IHS cannot expect new
“ecruits from this source. Furthermore, the PHS
Commissioned Corps will have a difficult time in
staffing IHS, as that program also is not as at-
tractive to professionals now that there is no mil-
itary draft (service in the Corps was equivalent
to active duty in the military). The Indian Health
Camlu, ment Act blished schol L'.
programs for Indian health professionals, but that
activity, although important in developing an In-
dian health professional cadre, cannot be expected
to substantially replace NHSC and Commissioned
Corps anytime in the near future. Thus, a seri-
ous problem for maintaining IHS d:rect services
is staff shortages, and innovative approaches must
be explored to address this problem

Turning finally to IHS's data systems, OTA

found an array of uncoordinated
data sy that have developed over the years
in to particular infy tion needs. The

deleg;tion of most management responsibilities
to IHS area offices has contributed to a lack of
: . in-

to establish tete and 3

systems is a serious problem and will b

WOrse as more services are transferred to tribal
management, unless an IHS policy of November
1985 requiring participation in essential data sys-
tems is enforced. Lack of data was a particularly
difficult obstadle in OTA's attempts to compare
funding, utilization, and health status among In-
dians in the 12 IHS areas (particalarly those heav-
ily dependent on self-determination contracts).
It is hikely that much more information could
be derived from existing IHS data systems than
currently is being sought and provided. A great
amount of data is being collected by IHS, but
there is no overall framework or purpose guid-
ing that data collection and its use. An assessment
and coordination of existing data systems could
be undertaken as an interim solution while plai-
ning for implementation of a more rational and
now is underway, and IHS budget proposals for
fiscal year 1987 include earmarked funds for IHS
data system implementation. In IHS, however,
where resources for services delivery are seen as
chronically inadequate, any funds spent on data
y are likely to be viewed as better spent on

formation for all 12 IHS areas. The difficulties
OTA had with evaluating the high-cost contract
care cases illustrate this problem.

Another majs v impediment to the generation
of complete and consistent IHS ¢ ata is the exemp-
tion of self-determination contract programs and
urban Indian health projects from IHS data re-
porting requirements. Tribal participation in ex-
isting IHS data systems is voluntary, and most
tribal contractors donot operate within IHS sys-
tems. The lack of clinical, uilization, and man-
agement data due to nonparticipation in IHS data

direct services. This attitude certainly would be
more pronounced among tribal contractors, who
already view their budgets as inadequate for di-
rect services,

Agreement by all parties concerned on the va-
lidity and comprehensiveness of data on the In-
dian population, their health status, and on the
availability and use of services among the 12 IHS
service areas, is a necessary precondition to the
kinds of negotiations that will be taking place be-
tween Indian tnbes, Congress, and the Adminis-
tration in the coming years.
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Mr. WaxmaN. Thank you very much, and I want to thank the

people that worked with you in preparing this report for us.

ou testified that there is a considerable need for health services
which are not being met by the current IHS System, and you also
testified that hospitalization data implied that access to health care
for Indians has decreased. The administration’s fiscal year 1987
budget calls for $722 million for Indian health services and facili-
ties, a reduction of 16.5 percent from this year’s level of $865 mil-
lion, without taking account of inflation.

What affect is the administration’s proposal likely to have on the
ability of the IHS to meet the health needs of the Indian popula-
tion, and will spending cuts of this size lead to less access and more
rationing of care? ]

Lr. Muke. Well, I can address that in two broad categories. In
both the direct services and in the contract services, I think they
are already fairly strapyed for funds.

In the direct services area, there are lots of cbeolete facilities and
facilities that either need replacement or repair. There are also
many problems of trying to staff fully these facilities.

In the Contract Care Program, several areas for several years
now have been rationing care, since they only provide emergency
and urgent care, and had in the begiuning compiled a fairly long
list of deferred care. I think some of these areas are not keeping up
these lists anymore, because there doesn’t seem to be any possibili-
ty of people getting, say, a hernia repair, or a tubal ligation. So, it
has onl n limited to, as I say, emergency care in e lot of areas.

Mr. WsxMAN. One of the administration’s constant themes is
that IHS resources can be reduced without compromising access to
care, because undefined alternate resources are available to the
Indian people. And in the research and field hearings you conduct-
igd df:?r your study, what evidence of alternate resources did you

ind?

Dr. Muxke. I would say that that is a question that we tried to
pursue, and there really is no—let me make two points on this, and
then I will give details.

One, is that there is really no single source from which one can
fet this kind of an estimate. Second of all, if one looks at—if one
ooks at the sources that are available as alternative sources, much
of this is really programs aimed at low-income people, 80 it is kind
of a strange situation in a sense that it is those people who are al-
ready in low economic status for which the IHS pursues most vig-
orously the alternative resources.

The reason is that grrivate insurance coverage among Indians are
generally fairly low. You look at the unemplevment rate on reser-
vations. And then as you know, since the individual Indian has no
liability for Indian Health Service, the insurance companies won’t
1;;ahayt for that, although tribes may or may not be able to collect

at.

In tei.ns of actual numbers, there are—let me just sort of give
you an idea of the variation that might be possible.

In the 1980 census there was a special census of close to 300,000
reservation-based Indians who had received care in the last 12
months, for example. Of that amount, only about 4,000 had identi-
fied Medicare as their source of payment, and only about that same
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amount had identified Medicaid. Probably about 84 or 85 percent
identified the Indian Health Service. How many of those who went
to the Indian Health Service that are eligible for Medicare and
Medicaid in addition to the ones that I mentioned, I don’t know,
but you can see that if the Medicaid rate was only about 4,000
people out of 285,000 compared to what we saw on the poverty rate
level, and these are only reservation Indians, then there seems to
be potentially a lot of eligible people who don’t seem to be having
access to Medicaid.

Now, to pick an area ihat has tried very hard and in which the
States happen to have fairly good Meadicaid programs. I am talking
about the Portland Indian Health Service area. Since they have no
hospitals, they must buy all their inpatient and special care from
the outside.

They have been especially vigorous in tiying to use alternative
resources. Depending on the population and the age distribution
and who is eligible for such things as Medicaid, the Portland area
estimates that depending on the specific service unit, they should
be able to collect maybe 20 to 40 percent of contract care moneys
from alternative resources.

Now, that is probably your best case. Other areas, say for exam-
ple Arizona which did not have a Medicaid Program until fairly re-
cently with the AHCCCS Program, again we have no figures but I
think we have heard stories many times of difficulty in being able
to register, and then difficulty in continuing to be able to keep up
your eligibility for these services.

On the private insurance side, I think there have been estimates
by a study by the Indian Health Service that said about $8 million
could be coliected, and I think that is what the administration pro-
poses as an offset.

Two points I wish to make on that. I think most of that is due
actually to Federal employees with private insurance plans, and
not very much more on the outside.

And the other point I wish to make is that in contrast to the esti-
mate of possible collections from private insurers if Congress passes
a law that allows the Indian Health Service to collect from them, I
think IHS has estimated that it is closer to $2 to $3 million rather
than $8 million.

Mr. Waxman. Why would it be so much lower?

Dr. Muge. The difference between the eight and the three, I
guess is a matter of projecting what the collections would be, an
gl;timate of who has this insurance, and what the collections would

Mr. WAXMAN. So the idea of an $8 million savings is not realis-
tic. You are really looking at the possibility of a $3 million saving?

Dr. Muge. That is what I understand, yes.

Mr. WaxMman. I was very troubled by your scenario that by the
end of this century IHS services will be increasingly provided in ob-
solete facilities, by inadequate numbers of frequently changing
medical personnel.

I would consider this an abrogation of the Federal trust responsi-
bility to the Indian pecple. What can we do in Congress to avoid
such a future?
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Dr. Muxe. Well, more money for one. It is a real difficult issue in
the sense that with the impending budget cuts, the Indian Health
Service has already a large amount of vacancies in professional
staff. I think somewhere on the order of 1,500 in the present year if
You count doctors, nurses, gharmacists, optometrists, et cetera, and

think that the budget deficit will simpl{ make that situation
worse in the sense they might even cut back on the positions that
should be available.

I would say that somehow some of these maintenance and repair
activities and even replacement hospitals should try to go on. I
know that is an easy area to cut, but some of these hospitals are
really old, and the older they are the harder you are going to be
able to recruit people to work in them, and especially since we are
talking now about a loss of the obligations for pay back through
the National Healthk Service Corps, you are going to have to rely on
people who will come and volunteer to work in these areas.

So, it is a real difficult problem for which I have really no an-
swers.

Mr. WaxMaN. It is clear to me the resources available to the IHS
are not sufficient to meet the basic health needs of native Ameri-
cans in California or elsewhere. While no one likes to admit it, the
IHS is rationing care for this population.

My question is, How exactly does the IHS go about rationing
care? Under these various rativning devices, which patients get pri-
ority and which don’t? You believe that rationing has contributed
to the lower health status of the Native American population.
What further rationing will occur if the Congress accepts the ad-
ministration’s fiscal year 1987 budget proposals, and cuts Indian
health spending by sixteen percent?

Dr. Mukz. There are several ways in which de facto rationing
occurs. The history of the accumulation of the Indian Health Serv-
ice’s population is such that as new tribes get recognized, the same
type of services are not provided.

The IHS is fairly explicit that it does not have enough resources
to provide the whole range of direct care, so for example, when the
California Indians were given additional moneys, what they had
was really contract care progiams providing primary care ambula-
tory services, and they had to buy other services such as hospital
care.

Another way to do it is, obviously, to redefine who is an Indian.
So, that is another way of rationing. .

Mr. WaxmAN. That is a way of denying services?

Dr. Muke. Yes.

Mr. WaxMmaN. To people who were otherwise eligible for it.

Dr. Muxkk. Yes; the other way is the current distinction between
those who were eligible for care in Indian Health Service facilities,
and those for which the IHS will purchase care on the outside that
is not available in Indian Heal.n Service facilities, and again, as I
say, you are very familiar wicth that issue in California because of
the contract health service delivery eligibility definitions.

And then, of course, the most obvious form of rationing that is
going on right nov/ is the very limited contract care dollars. As I
mentioned before, contract care is limited to emergency and urgent
care in many of the THS areas.
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Now, in terms of evidence on the effect on health and utilization
of health care by the rationing of resources, one thing one can look
at is the budget justification appropriations for IHS services, where
you see that in 1986-87, they are projecting declining hospitaliza-
tion rates, declining outpatient visits. At the same time, this popu-
lation has been increasing.

So, one looks at that, and I think that is more a projection of
how much money you have and how much care you can provide
rather than how much care you need and how much money you
should provide.

Also, we have done some calculations, and perhaps Denise can
explain this a little bit further if you wish. We looked at, say, the
15 leading causes of death among Indians. Then you look at the
hospitalization rates for those diagnoses, and you look at the U.S.
all races versus the Indian population, and in general for these di-
agnostic categories, Indians are hospitalized at a rate of about 20
percent less than the general population for the:c: kinds of diag-
noses. If you look at specific diagnoses among these areas, as ex-
pected—say complications of pregnancy, liver disease, or alcohol-re-
lated types of problems and infectious diseases—Indians might
have a higher rate of hospitalization because they have a higher
rate of occurrence in those arcas. But if you look at the chronic
types of diseases, heart disease, cardiovascular disease, even though
Indians are about equal to the rates of U.S. all races, their hospi-
talization rates for those are way down, so the implication from
that is that they are dying of diseases, but many of them are not
getting hospital care for these diseases at the rate that the U.S.
population is.

Sc, the implication from that is that they are not getting hospital
care for those diseases. That varies a lot among the areas and by
diseases, and we will be providing that in detail in our report.

Mr. WaxMmAN. The administration budget proposal again requests
the termination of the Urban Indian Health Program. California,
which has more urban Indians than any other State, currently has
eight projects, all of which would be defunded under this proposal.
What, in your view, will be the impact of the termination on the
patients who now use the services of these projects?

Dr. Muxe. Ramona may also be able to expand on this. The
Indian Health Service funds have been used less to provide direct
services, and more to help Indians gain access to services and pro-
grams that are available to, say, low income people in urban areas.

So, it is sort of like using IHS funds to ratchet up Indians so that
they can have easier access to the programs that are available in
the urban areas.

So, if you take away the IHS money, then you lose the organiza-
tional structure that allows those Indians to gain access to some of
these other services.

And also in some of these areas, for example, Seattle comes to
mind, the urban programs have developed longstanding relation-
ships with physicians in the community, who have begun to pro-
vide services to those Indians, and if you break that up then you
have destroyed the network of care that has been developing.

IToxt Provided by ERI
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Mr. WaxmaN. So, if we defund these urban Indian health pro-
grams, the patients won't even have the access to the alternate
system that the administration claims exists, will they?

Dr. Miike. They would have a hard time finding it.

Mr. WaxmaN. You testified that the current allocation of IHS
funds among the different areas has been determined by historical
funding patterns. Those areas that did well in the past will do well
in the future. Those areas like California, for which Federal fund-
ing was terminated in the past, 'vould always be at a disadvantage.

How would you characterize the current allocation of funds
among IHS areas? Would you say it was either fair or rational,
given that we are now in a Gramm-Rudman era, where increases
for IES services are unlikely? What do you recommend that Cor-
gress do to address the inequitable allocation of IHS funds?

Dr. Muke. On the first questi>n, I don’t know whether I can
characterize it as being fair or unfair, or rational or irrational. I
think the development historically was such that at any particular
time the way that services were provided for newly eligible Indians
made sense in the current climate of the budget and the realities of
the situation.

However, if you look at this cumulative effect across the board,
and again as I say, your particular interest is in California, and
you know particularly their problem over the past 10 years. If you
look at the whcle system then, you see a system that was built in a
cumulative fashion with no single benefits package provided to In-
dians across the United States.

Mr. WaxmaN. Well, is that, fair?

Dr. Muke. In the present situation, obviously not, because even
the courts have found that to be not rational in the Rincon deci-
sion.

So, in answer to your second question, How should we address
this situation? I would say two things: One, is that first of all I
think every area believes that they are underfunded, so that tells
you a lot about. the total funding, and there will be lots of argu-
ments about what kind of criteria you have to use.

We identified some that THS hag been working on, and we identi-
fy some that the Navajo Tribe had suggested to us, or the Portland
Indian Health Board has suggested to us.

In terms of what should be done, all of the efforts in the past hes
been toward seeing if we could have a little bit extra money to
even this out, with an equity fund that Congress had passed in pre-
vious years of about $5 million; and the Indian Health Service has
recently set aside about a comparable amount for redistribution.

But in terms of an Indian Health Service Budget that is some-
where near $800 million, you will take forever to equalize that,
even though you build that into your base.

So, I think that one way to do it is, whatever budget reductions
or static budgets one is dealing with in the present situation, you
could use the resource allocation method to see which areas should
be cut less than others.

In other words, there wuuld be more n..ney to be dealt with in
either static budgets or budget reductions than with the small
sums in the addition method, so that you can have a greater effect
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in this climate by using those same resource allocation methods to
apply relative cuts in the different area budgets.

Now, how that gets done has to be built on the IHS resources al-
location system, obviously.

Mr. WaxMaN. The whole thing really is irrational and unfair.
First we impose arbitrary cuts on the whole Indian Health Pro-
gram. Then we try to make rational the distribution of those limit-

resources.

Dr. Muke. 1 think that given the unevenness of services and fi-
nancing and availability across the areas, any across-the-board cut
obviously hits areas unevenly.

So, one can look at the budget cuts to see whether we can use
that as sort of evening it out among the areas.

Mr. Waxman. I think our hope was if more money were brought
in we would take the extra money that we would have into the
system, the increases, and distribute it to make up the imbalance.

t you are saying, which is obviously the case, to try to distrib-
ute the scarcity of funds.

In your testimony, you refer to some proposed regulations being
developed by the Department which would change the current eli-
gibility rules for services. What impact would these changes

ave on California Indians, whom, as you know, the Federal Gov-
ernment has historically been extremely reluctant to recognize.
What do you recommend that Congress do on this issue?

Dr. Muke. I would distinguish the proposed regulations—sepa-
rate them into two effects. One is a definition of an Indian. There
are two definitions that an Indian could fit into. It could be either
a member of a federally recognized tribe, and the pro regula-
tions have a blood quantum requirement of quarter blood on that.

The second one is that if you are not a member of a federally
recognized tribe, then you have to have about half blood.

Between those avenues, federally recognized or if you are not a
federally recognized Indian, a higher blood quantum, the effect on
California Indians obviously would depend primarily on the blood
quantum measurement, and that obviously is just a progosed level
of one-half or one-quarter, arnd that can be changed. I think in
terms of the California Indians, the more significant effect may be
the geographical limitation, because I think what happens here in
this situation is e..actly what you tried to deal with with the con-
tract health services areas. .

So, I think it is very important to see what those geographic
areas are going to be like.

Mr. Waxman. California is unique among IHS areas in the wa
that hea'th service is organized. There are no IHS operated hospi-
tals or clinics in the State. All of the health services that the IHS
delivers are divided through tribal organizations under contract
with IHS.

Those tribal contractors deliver care to eligible Indians in other
States as well, but nowhere is reliance on this organization of serv-
ices as great as in California.

You note in your testimony that tribes already have had great
difficulty in reaching accommodation with THS on the amount of
funds the tribe should receive in order to provide a level of services
comparable to that provided under IHS management.

.92
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I would like you to elaborate on that, and what do you feel that
Congress can do to improve the ability of tribes to control their
own health care delivery system?

Dr. Muxe. In our report we will be suggesting some technical
amendments to the Indian self-determination legislation, and I
really think that whole area deserves fairly intensive oversight by
all committees that have authority over Indian health programs.

The issue I guess that has been the biggest stumbling block is,
again, the financing of services, and within that area it is the indi-
rect cost or administrative cost. In other words, it will cost tribes
more money to run the exact same programs than it cost the
Indian Health Service, Lecause the Indian Health Service has a
backing of support of the Department and the whole Federal
system, and one particularly high cost item is malpractice insur-
ance.

Federal physicians are protected under the Federal Tort Claims
Act, whereas tribes have to buy malpractice insurance, and they
are having as much problems with the cost in that area, so one
thing obviously is money, and especially in money that allows
tribes to run these programs the way that IHS had, and that is the
indirect cost issue.

As part of the indirect cost issue, many of these tribes can’t
afford to provide pension plans for their employees. and I have
been through some areas where I have found some doctors who in
California are working for $30,000, or $35,000 a year for a tribe,
and how long will that go on. The tribes are trying to cover their
malpractice insurance, but how long will you get a doctor to work
at that level, so it. is a matter of finances.

The other thing is that I think a lot of these tribes need manage-
ment help, and so IHS or someone somewhere in the Federal Gov-
ernment should be providing them management help in how to run
these systems. Anything else?

Ms. Smirn. I would add that IHS apparently is considering a
couple of changes that would affect the 638 Program. One of them
is the possibility of providing up to 14-percent indirect costs for 638
contracts, which certainly would help the programs to operate. Un-
fortunately, THS doesn’t know where the money for that 14 percent
is going to come from, and it can’t be taken {com direct care funds
for other programs.

The other thing that IHS is considering relates to third-party re-
imbursements. Many 638 programs rely fairly heavily on collec-
tions from third parties such as Medicare, Medicaid, and private in-
surance. Some of the 638 contractors have gone to a great deal of
trouble to collect all the outside resources they possibly can.

Under the current system, IHS allows 638 programs to retain
that money and use it to expand the services that are covered in
the contract. Apparently IHS is considering offsetting up to 90 per-
cent of the third-party collections these programs make. I think if
IHS did that, you would find a very marked change in the enthusi-
2. n of the tribal contractors for making such great efforts to sup-
port their programs.

Mr. WaxMmaN. In other words, there would be a disincentive for
them to go out and collect from other third-party payers, if they
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know their funds are going to be offset by the exact amount of
money that they are generating as a result of their efforts.

Dr. MukE. I should add that at Senate testimony day before yes-
terday, Robert Clark from Alaska said it cost him 20 percent of
that just to collect it, so why should he collect it if he can keep
only 10 percent.

Mr. WaxmaN. I know from my own State of California, IHS data
is seriously deficient. We don’t even know such basic facts about
the health status of the California Indian population as the mortal-
ity rates, which you indicate on the chart you didn’t have enough
information to provide.

Most of the tribal health contractors there are still billing for
services and managing patient records b{ hand. What steps would
you advise Congress to take to assure that the IHS Lave an ade-
quate management information system in place, both for its own
facilities and for tribal contracts?

Dr. Muxke. Issues of valid data and relevant data always come up
in studies that we do, obviously, becausc we come from a different
point of view from people who have been collecting data.

I have to say that one of our major problems has been in trying
to get first of all data, period. And then data that is comparable
across areas. In our examinations, we actually found very many
data sources within IHS which can be used, and so much of this is
a matter of coordination.

For example, when we began this study, IHS really was not col-
lecting information from the tribally run programs, so you get the
funny situation that as you hand over a program to the tribe, you
lose any connection to that in finding out what is going on in there.

Now they are working toward changing that. As you know, they
want to build a resource and patient management system, with
purchases of computers and things of that nature. I think that is a
good idea. I would caution on a couple of things, though.

One, better not put too many bells and whistles on these kinds of
collection systems. You know, once you put up a collection system,
people want to use it for everything. For patient management, for
program management, for tracking funds. I think they better con-
centrate on program management.

They should also pay attention to some of the work that is being
done by individual service units and area offices, because we have
found good work scattered around, and some fairly simple things
like using a little personal computer with compatible software with
other tribes.

So, one thing you have to do is make sure that you have these
things compatible to each other and they are talking to each other
and they are coordinating with each other, and then the other
thing which seems fairly basic, which is, let’s have a valid coding
system and a consistent one. For example, in our look at the high
cost cases, a lot of these were coded, obviously, by people who were
not versed in coding systems, and were sort of taking—it almost
looked like one was sort of haphazardly taking diagnoses off this
ligz;d :?i consistency and uniformity, and things of that nature, are
n .

Mr. WaxMmanN. Thank you very much. Mr. Nielson.
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Mr. NieLson. Yes; first, I apologize. I was in tne Telecommunica-
tions Subcommittee hearing on telephone problems. I do have scme
coricerns apout this. As the Chairman knows, I have three Indian
reservations in my district. The Ute, the Paiute, and the Navajo,
plus I have the Southern Ute group, so while I don’t have the most
Indians of any Congressman, I probably have as much variety.

First of all, does your report include recommendation, or will it
include recommendation on clarifying the eligibility? You men-
tioyzda?—would it also include, for example, percentage of blood re-
quired?

Dr. MiiKE. As you know, the Indian Heulth Service has proposed
rules in the works which are, I think, being cleared through the
Department and OMB, and they are anticipating publishing that.
At the present time, there are different eligibility cequirements for
direct care in IHS hospitals versus buying care from the outside.
They are combining that, and they are going to apply twn defini-
tious of Indians as alternative definitions. One is Federal rscogni-
tion. They have to be quarter blood. Not quarter blcod of the tribe,
but you have to be quarter blood.

If you are not a riember of a federally recognized tribe, and as
long as you are at least half Indian, then you would be eligible. So
t}'ll?lre is a move “oward defining more specifically who would be eli-
gible.

Mr. NieisoN. ‘the Ute Tribe requires more than 50 percent. It
has to be more than 50. The Navajos do not have that requirement.
Do you think anything can be done administratively, the eligibility
problem, or will there have to be some legislation?

Dr. Miikke. That, I think, that has Leen raised by the House Inte-
rixr committee staff on whether you car. administratively put—you
mean the blood quantum requirement.

Mr. NiersoN. Yes, blood quantum.

Dr. Miike. If I recollect, the Indian Health Service people who
were at that briefing were asked that question directly, and their
answer was that if their general counsel cleared these regulations,
then the general counsel had considered that, but I think it is still
an open issue.

Mr. NieLsoN. Have you had a chance to look at H.R. 1426, which
was passed out of this comm*’ . We authorized Indian Health
Care Improvement Act.

Dr. MiIKE. In general, yes.

Mr. NieLsoN. Let m. ask several questiors. First of all, there are
two new programs in that. One is ar alcoholics clinic in New
Mexico. Do you have any concerns about that or recommendatio~=?

Dr. Muke. I did not consider that.

M=, NieLseN. What about the catastrophic health care provision.
Wha. _ your attitude about that part?

Dr. Muxe. We were asked specifically—that $12 million revolv-
ing fund issue?

Mr. NieLson. Yes.

Dr. Muke. We addressed that specifically, and tried—in our
report, what we did was take the number of cases that would cost
more than $10,000 on the outside—tc see how many of those
there were, and what those costs were.
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The trouble with the high cost cases is that medical care cost in-
flation just ratchets up more and more .ases every year, so that if
we looked at the data that we had available, which is 1983, wheth-
er one sets the threshold at $10,000, $15,000, or $20,000, and that is
tl e range, the fund would be adequate for the 1983, and that was
f.r identified cases of maybe 546.

Over the next year, t{at number already went up to 700 and
something. So, I think that fund would be adequate for a few years,
but you would have to keep on ratcheting up the threshold, and
eventually one would have to—obviously the fund would not be
adequate after a number of years, because just the number of cases
would rise.

Mr. NI1eLsoN. Another problem reiated to the Indian health care,
as the Chairman knows, we tried unsuccessfully, at least this com-
mittee, we tried to get some kind ¢ a formula to balance out the
health care going to the Indians in the various States.

Utah and Califor.ia were two ot the States where the care per
Indian was very much lower than it was in the other States. In
fact, I think they were two of the lowest six or seven in the coun-
try, whereas you had other States like Alaska, New Mexico, /rizo-
na spring to mind, where the care per individual is very much
higher, and tue attempt was made—with the Chairman’s help, I
got an amendment in which wou’l save the increase in Indian
health care dollars first t» those States which were well below,
before you then distribute tu the other States.

The L.terior Committes did not ge along witl: that, and so it was
never considered on the floor. Have you looked in your report on
health care as to the distribution of your health care dollars. Are
you taking care of evevybody, or are you—is it being concentrated
in some of those well-placed States where they haven't hau the
tribal control, such as in Arizona?

Dr. Muxke. This is probably one of the most difficult issues that
we faced in terms of trying to come up with criteria that would be
acceptable to everybody.

For example, the Navajo Tribe made a resolution to OTA, saying
what they consider would be valid criteria in these. So did the
Northwest Indian Health Board.

I think that aside from the issue of what is a fair distribution,
there are all kinds of questions here in the sense that there are dif-
ferences about who is actually the population served. Every one of
these criteria you can argue over. There are obviously cost differen-
tials 7, obviously costs a lot more to provide care in Alaska than in
most of the other States, so you have to build those kinds of things

in.

The IHS has been working on some of these, and I think that
whatever mechod is but out, one can always criticize it, but I think
something has to be done in this area, and as I had answered
Chairman Waxman earlier on, I thought that whatever the ap-
proach used—first of all, you have to discuss this among the tribes
go that people have a good idea about what is going on, and per-
hens apply this resource allocation on the cuts, the budget cuts,
and that would be a greater effect than the small amounts of in-
creases that have been done.
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I know that you are gcing to have-—I mean everybody is con-
vinced that they are deficient, because the total resources are inad-
equate, so it is going to be a really tough problem.

Mr. NieLsoNn. Just one little minor example. I have a little tribe
called Southern Utes. Their main headquarters is in Colorado, and
they have a portion of their tribe living in southern Utah. And
they _et nu help in health care at all, none at all. The other group
which I have, which is somewhat mure, about 4,000 of them, Nava-
jo’s, headquartered in Window Rock.

And Arizona hogs all that money. Doesn’t really share its health
care dollars in Utah, or in New Mexico, for that matter. They all
seem to be concentreted in Window Rock, and it just seems to be a
very unfair way of distributing. Now, maybe that is a Navajo
nation problem. Maybe you give them the right dollars for the
area, but they don’t find their way :nto the clinics.

'f it were not for a rather ~»nerous county, and a favorable
counts administration, I think we would have real troubles in
healt -are down there. I don’t think it is really fair to, if the dol-
lars & . There to help take care of the Indians, it is not fair to tax
the ot .. non-Indians for doing it because Arizona won’t distrib-
ute—the Navajo’s won’t distribute their money properly.

So, how would you suggest one who represents those underfund-
ed Indians in my district, how would you suggest I go about spring-
ing some 2xtra dollars out of the Navajo Tribe to do what they are
supposed to do? What recommendation would you have? I am going
far afield—

Ms. SmrtH. The only approach that has been tried so far has
been the equity fund, which is the only money that has been dis-
tributed on other than a program continuity budget v..sis. Some of
the tribes in California and some of the smaller tribes like your
tribes in Utah, have done reasonably well in getting part of this
small special fund. That would be one approach you cou'd take di-
rectly. However, we have heard all around the c.untry ‘hat not
only among the THS areas, but within the areas, there is not
always u systematic or documented basis for allocating funds
among the service units and the different tribes, and this does
seem to be a problem in many areas.

Mr. NieLsoN. The Chairman can speak for his own State, but I
think the problem in California is even more difficult than mine,
because they don’t he e a tribal headquarters from which to get
these funds. Most of them do not live in reservatiorg;irpe rograms
at all, and I don’t know how they ever get any health dollars in
California, frankly.

It just seems—if your report is not published—if you can kind of
look at that, and maybe hint that maybe we ought to do a better
job of allocating the funds among the eligible Indians, it would
surely be helpful to me and probably the Chairman as well. I don’t
want to speak for him.

Dr. Muke. Mr. Nielson, what we outlined in our report in pretty
much detail are the different criteria the IHS is trying to develop.

For examr 2, the number of patients. Instead of using the eligi-
ble ones from the census data, they may be using patient registra-
tion informa‘‘on. There might be some problems, because if you
have low services and you have low utilization you are going to end
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up with less money, so you have to watch out for those kind of

You are trying to build into the formula differentials in health
status, but as we have tried to show, there will be lots of argu-
ments about what that data means in terms of health status
among these areas because of the sort of shaky nature of this data
source.

Se, there are efforts, and we will be specifying what these crite-
ria are, but you are going to have arguments from everybody.

Mr. N1eLsoN. Thank you.

Ms. DoucH=ERTY. I would like to address the alcohol clinie ques-
tion. I don’t know what the specifics of the proposed clinic in New
Mexico are, but I do kncw that the alcoholism program, which I
address as a mini-example of the need for data, and the variability
among areas, and how they nave sort of grown up irrationally.

What troubles me is that \HS has not developed a way to evalu-
ate the success of the alcoholism program it has now. Obviously,
from the mortality rates, or accidents, liver disease, and so forth,
there is a need for more alcoholism-related services. They are
trying to develop a national plan which hr been a long time
coming, and one thing they say is that they can’t do anything
about svaluating your alcoholism clinics because they don’t have
anlalsoﬂ:ware or hardware to do that.

r. N1ELsoN. This proposal is by Congressman Richardson, and it
has a small alcoholic clinic in Gallup, NM, and my daughter has
spent some time with the Navajo Indians in the Arizona area, and
she says Gallup is a good loc- tion for that, because that is where
the Indians go for their evening activities, and that is where the
drunkenness seems to be the bigger factor there than in, say,
Farmington or Holbrook, or Monticello.

Gallup is more ar t to be the place where they would have a prob-
lem, so I supported hin: in that particular regard in that particular
location, and I am anxious to get the right statistical information
from that so you can have some information, because it is a prob-
lem throu?hout the whole country, not just Indians, but non-Indi-
ans as well.

So, anything that you could learn would be helpful in general, so
I hepe—it is part of the hzalth care problem it seems to me. Some
say alcohol is not a health care problem, and maybe it isn’t, but I
thixinlk it is rel.ted very strongly, liver and other things going along
with it.

Ms. DoUGHERTY. Sure. It turns into a health problem.

Mr. NieLsoN. I thank the Chairman.

Mr. Waxman. Thank you very much, Mr. Nielson. Thank you for
your testimony. This has been an extremely helpful presentation to
our committee, and we are going to look forward to receiving the
full text of your study upon publication.

I hope that the administration will also read your testiriony and
reconsider its budget submission. If the available data imply that
at current funding levels access to health care for Indians has de-
creased, how can we in good conscience cut Indian health spending
by 16 percent next year?

If the health status of Indians for whom the Federal Government
has a trust responsibility is, “still poorer than that of the non-

Q
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Indian U.S. population,” how can we in good conscience deny the
IHS the additional resources that are needed to bring the health
status of Native Americans to parity with that of the rest of us. If
we are on the path to a future where, “IHS services will be increas-
ingly provided in obsclete facilities by inadequate numbers or fre-
quently changing medical personnel,” tken how can we in good
conscience target the IHS for further cuts beyond those it will re-
ceive on March 1 under Gramm-Rudman.

The OTA findings make utterly clear just how tragic the admin-
istration’s Indian health budget is, and I will do what I can to per-
suade my colleagues to oppose it.

Mr. NieLson. Will the chairman yield?

Mr. Waxman. Certainly.

Mr. NieLsoN. I understood the Indian health care would not be
subject to the Gramm-Rudman,; is that correct?

Mr. Waxman. It will be subject to the Gramm-Rudman seques-
tration.

M:=. NieLson. I thought that was one of the exempt programs,
health care was.

Mr. WaxmaN. It is not exempted in the way that Medicaid is ex-
empted. It is in that category of health programs that will be re-
duced, but by a lesser amcunt than otherwise would be the case
should it have been unprotected at all.

But it will be cut.

The record of this hearing will be open for 30 days from the date
of the publication of the OTA study. I thank everybody for partici-
pating today.

Our hearing is adjourned.

[Whereupon, at 11 a.m., the subcommittee was adjourned.]
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