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VIL: Pe:!nps zhé most danserous P:ﬁviiiéﬁ in t-be bﬁl ui"h“’

resgeet T thé bi;l 5 vast expmsian of Fede:al authg:ity ‘;9

pliEEE whera it hadn‘t heen exercised before is plrngfaﬁh H)

Ih;s ga;ag:;ph covers ~any I;the: entit}? dete:miaeﬁ in a manner

5 ,cansistent uith c:gw; rage provided uith :gspe=t to entifies

:i,:,"aasgribed in pa:ggHPh (1), (2) or (3)." . :
'Ihi: P:g\risiﬂn is vag‘ue. apeg=e;1ded. and standardless. It

na guiéan:e as to which ummned eatities should- ba .

mﬂbgi;ed to what gntity iﬂ the first th:eg gatag:ggbs.

Thé ocpen-ended nature af this P;a\risian Permits ?eée:a

enfa:;gﬁeng nfﬂcius. p:inte lingmt;. and Federal judges to -
: ‘f ulfill thEi; owvn. §micy p:efe:em:es in pa:tieula: :ase; ‘.;eemse.

the s*rn:nry scheme created b}r pa:;griph (4} s mf&:ghy uith

:‘EhE fitst 3 paragnphs Jimitf the scope af the il1 anly ta tha
_ "'masimtitm of. ‘these indi\rié\.ﬂs. Parng:aph H) mounts ta an
- open: invstitian to the Federal g:wavment 1;9 exten. its’ :engh
""'lvi:tmlly without limit th:aughag: American sgeiety mﬂ for '_
‘:,?ede:ﬂ :eguhtari. “private litigants, md Fedenl judges to '
-:-,,,'vatk their will in places they have never. been before. = ..
_ ‘rhc hill. for exmpk. would subjaet :a cnvarags g:at:c:y
stares ot supe;mtke:s pa:ticipatmg ia thﬁ faad stamp pmgrm.":

,¥“' :h: Degn:tment of Ag:igultuu has never. suhgeceeé sueh

szgzes ta coverage undg: these statutes. in the ;ast- sgs lette;

of Emigl Oliver, nge:al caunsei pepittmerﬂ; ‘of Ag:ieultu:a ta,
* Senator aesse Helms, J\ma 8, lsai. 1 also uant to submit Eaz
the record 3 :gpy of my letter to the New York :'ime: dated -

,Se;:embe: 22. 1934 Uhii;h sets forth what cave:age for these:
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The na;ys:s ci ‘he ndi:e;: aigd- :ave:aae leading to t‘ze

Sva;;ae of grﬁcery; stores Pa ticipating in the food szmp
:ég:m if as fgnewf El:agr;ph 2(&) eave;s a university whie:h' : .
eceives ma;reet Federal aid, i.e., one vhich enrolls students

*'ﬁ'ha themselves :‘geeive ;eégral =tudem: aid (Grove City makes

.this elea:. amﬂ. af course, H. R- 700 dne: not overturn that

aztian af G:a‘eg .tx). Them,gangnph (4) éire:::s :ave:aae nf_ L

1y chei ga‘i\:y de*e-mine-" in a manner csﬁsistent with
ve:aee u:év*ded with :esﬁee* ta entities described in‘ -

praaranbs (1). (2), (3)( : ';hus. the egvegage 9f m indire:t

}iiﬂ re:igie-u: :m:h is a unwe:s;:y in gitig:iph 2(1\) provides :
the basas 9£ indire:t ;id :averaga in many other i' tmees.'gyt;

mﬂagy Fﬁ:s‘hl..t o pa:ag:aph (;)i Ascnrdmgly. gfﬁeery Staréi
,é'sgperm:ké:k participating in th: food stamp program are

caver@ﬂ mg:e Yy by virtue a: guzh puti:ipuim Thisx is- the oy
sa.-ne :es.ﬂt as‘obrained mée: zhe Civil -Righrs Act of 19!;; 12( l,
1i“his zeztian alsg leads o gthe. bizarce tgsph;;, This e;ﬁ

be sn:s :geea in a Viriety of int’:gﬂEBE- A letter from. ggvmsél

o the Knights of Colurbus to an aide on the Senate Egmittae R

theyauéichry can:e:ning “The Civil Eighf: Act of 1984~ states: V'

' SE‘;e:ﬂ ef [the) local" f:auneils lof the -
-Knights of Columbus] may receive some
... federal financial assistance in eennection-
./ with their programs for the elderly, and tha
estion could arise whether such assistance -
s a:t:ibutab’e ta the natianal

712/ se 130 Cong. Rec. H7038 (daily ed. June 26, 1984) (Rep; g
.:‘.aarg
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or recional units of zhe Knights. Es in
. moss frazernal oreanizastions, the -
:ﬁ;lﬁiQﬂihi? between the Rnights® ﬁstig1al
and. regional bocdies and their local councils
is sui -generis. involving varying control
and . independence features. We believe that
- the legislative history should make clear.
- that in the.case of fraternal organizarions.
~ local -lodges will be treated az units or )
.o subunits separate from their national er
. i regional bodies. . Othervise,-fraternal.
‘ organizacions Hill be reluctant tg allew
.:. thelr -local lodges to participate in such
o programs, for fear of subjecring the entire
. atg;nazatian to eamples £eﬂe:ai Enn:rélg,v
131. B -

,Hew would H. R. 7ﬂn affecs the Knighzs of talumbusﬁ ot
H R. 7nn HﬂLiQ clea:lv sub=e:* all of. the ageratians af Ehe'
:'enﬁi:e Knights of Ce lumbus 9:=ag‘=a;;ﬁa and ai! af ics subunits’

f'(laea; :aun:i is) ;a csue:a”e sndes a* 1east Eh:ee 3: the fau: :

;lcrnss-cu::ing e-vi‘ -;g‘-s E:a‘n‘es HEE§EJE: even one of its .

~'local eauneils fenei?eé any Fedezal aid. 'This result occurs

‘ébe;;"se ef the iﬁgerpzay he*ueea e:z:hs;11* pa:lg:agh (1) ngé

‘ _he‘- rss tH;ee ggsa-raphs af the bili s égfin;ti;n of prggfimﬂl“Ai

-

E ;ia: iEﬁiVaty; Thus, g::aézagh Z(A) :ave:s an ape:atian: of ~a

;‘syskem ﬂf;higher tﬂqﬁatian. A sgs;em of higher edu:atian'gan
| me éésgxibed as aésaéiated entities established for a généril.

ifsgeeial ;ur;oie._i e.. education, pe:forming. geaera!ly sim!la:
"fun:tians‘ Tvese entities a:e governed, with a vazying deg:eef

\uf aataﬁamy aﬁé indé;ﬁﬁéEﬁEei by an gver—irahing central

37?;au:ha:i§y. Many other entities, such as the Knights of

A 131 Lez;e‘ af Leonard J. Henzke, Jr.. to st9§héﬂ d. Hg:kmana
- "Aagus, 3, 1984,

sss




Cel ;mbus; 5 ra; B’ :1th EtE;; ‘are sim:latly sz:uz:gseﬂ »~*hat .

,they have subunits uhi:h are accorded a :ertazn gmaun; af
nuzaneny ;aé ;ndége \dence but wh::h pezform simiia: fun:tians

aameé at fhif:lliﬁﬁ eemmnn. sn;caf;e gurgases and are governed.

4 byfl ceniral strueture. Pafagraph (4) di:eets that eéva:age af«?*';
111 of the épe:akians uf “any a:her entity not Iisteé in
pl:;gfagﬁs (227(3) be,“da:ezmined in a manner éonsistent with

the coverage pféﬁidéd vith respect to entities des::ibed in
pafag:anh {1). (2); or (3)- Thus. thg st ruczu:e af the

ftnights af Calumbus‘a: B'nai B'rith can :e:ﬂily be an;lagi:gd

ta a svssei of b‘a*f* eéa:;tian. anﬂ thereby be subje:ted ta :
éeﬁé:iéé‘iz its E;ziEE‘y just ane g;huﬂit. i 6., 4 15;!1

eagr;i; or ;céae. e:eives afy *eée:ai niﬂ i(l , e
”sﬂhile it is true, af course,’ thii thé Knights of Ealumhg:

jinﬂ B nai E zith are mu:h different arganizatiaas than a syske§“?. {

af,hiahir Eﬂuc ion, the tnu:hszana faf coverage nnde— L

;a:agra;h (4) is not ;mdi;:;fy af the entities iﬁ'issagi;;j‘
uRazhgr. the touchstone is simiiafify ;- consistency -- in the
bgiﬁhéf §f'eévéfa=e betweea ivg entities. 'Tﬁés vﬁile at first
gllﬁcﬂ-zlﬁ ana;agy betveen a nati ﬁnai f:ateraal nfgani;;t!an

‘na a sys.em of highei education seems add, this is pfeeisely

Jlé Einﬂ of mllﬁa}? p:a'?iélé for in H.R. 700. )
In Effe;t.,thg inte:piay of paragzaphs (4) and 2(A). (and :

gezhag: ather:) Eﬁtgblishes 3 fs:m of automatic “trickle up

ﬁcavaraga as p:pvid&ﬂ ;n The Eival Rights Act of 1§84, but

24/ . Such cﬁuésagg uas not exeseised by Federal agencies before .
Lﬁe C;gv. ' EoA
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v:;ds the use of "subunits” or “supports® -- terms ‘used iﬂ =

L:ier A;; Hh‘:h gave rige o appas:tinn to the su&éging EE

';f the Aez- 15/

H R 700 'also’ does nat ex:!ude ultimate beqeficiaries'

absenee a: this exclusion, :ﬁugled with pafag:aph {3} and
;gg: aph (4). represents one’ asgeet of the huge expansian af }}JE

H,Eéésal :ave:ege po:ﬁenéed by this b;ll. Fﬁ: exaﬁgle. the-

E;;lure ta ex:lude ultimatg be&efﬁ:ia:ies frcm EEVEfigE :esult:
n safe:age af farme:s pﬁggatina farms rese:ving E:np

idies, 17/ Congress, however, did not intend that these

stazutes cover farms receiving crop subsidies 18/ and they: had i

-not- beex sa covered by Federal agencies. Yert, gny farms are

éazpafatiahs or partnesships or can be deemed a gtivgte 7
2 za:aan. all Eﬁ?éfed by paragraph (3). as He‘l as :ave*eé
Lﬂg ; the E;€c5=§ 1 scope of paragraph (4). With she leEﬁﬁE 3”
nfu;he exclusi on af ultimate beneficiary in the statute, and
the‘PfESQHEE of E{?ngﬂ?h§¢(3§ and (4), the farmers ﬁill be
caught in this new Federal net and subject to L

15/ 'Coverage of "all of the operations of . . . other’ pfivate .
organization™ {paracrash (1)) eould also, indégenééntly. yield
complete coverage of the entire Knights of Columbus -
. organization when one of its local councils receives any
reéer;l ajid. -

- ls! Sé&. e.g., 7 C.F.R. 1Sb (Eépa:tmenz of ﬁg:igulzute Séétiﬂn'a -
}504 :egula::an) .

{;%I ‘This is. :ansiStEﬁf with the gcape of the Eivil Rights Act .
. 158!. L :

8/ See, e!g.. llﬁ cang Ree. 6515 (1964) (Sen. Humphrey)
T?i:le VI} ,
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thausaﬂds af Qe*ds nf ﬂew “éEL ations, new gape:uark

’E;ﬂifémeﬂts¢‘IAEdam ﬂﬂ‘ ;té compilance :ev;ews eve1 in the’
;hsence gf an gllegatian of dis:t;minatinn, the application of =
vdis::iminatary Effee"
; Hj:EmEBES uade: SEﬁt;EB 594, . Lo
nge spaﬁsnrs of the bill have ‘made the erroneous :sssrfiunﬁzij
that ?ederal ageney ﬂe*:nivinns of rg:ipieat will :emaia :

undiszu:beé by the eaaetm21i of H. R.,Tﬂai 19!

Iﬁe :111 however, dae: noet. add the word. :a:iplent* ta :he;f

brog zm or azt;vity.“ in effe:t. lists thase eatities ahi:h -
'be:ame recipients u;dev-tﬁe tatutes amended by the bi1l.. Tha ..

“Bill ?eilezts no indication: ;ha* the term - “recipient” as

iﬂéﬁ néd in agency fegu‘ztians has any role to play in enfy:

hese szatutes. This is parzicularly so once the statutes.
$E;f§rea:am or activity” is defined aé'bzéaalf ;; itf§f
n :ezms of the eat i ies liszed in p;:agfaghs ii}~thf@&:
: thi‘ point. the statute; scope of coverage. as amex

:the billg is completed. The bill, in short,’ suae:sgd2@

19/ 131 ceng RE: $1303 (dail¥ ed, Feb. 7, 1935) (2=
Kennedy) (“The .regulatory definition of whe or what
‘recipient’ of Federal financial azsigtance ‘under t
remaing un;hargeé and the bill dees not reguire any . ¢
it.”)  See alse 131 Cong. Ree. 51310 {daily ed. Feb,
(Sen, &imon); Statement of Congressman Hamllton Fish.
=~-the. Committee on Education and -Libor and the Subeommi
¢ ; Civil and Constitutional Righis ¢ _he House Judiciary
: Cammi:tge. ngeh 7.,1985. At page 4.

Eﬂdazdi and hurdensame ae&ammaéitianf“ =

fgur statates Pa:aagaph; {1} =hraugh (4) of the aﬁfiﬂltian Efi
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aﬁeaey -eﬁuia:a:y éefénitigrs of “recipient” and renders them

suge 1uaus. as Cln :eaai‘y be seen gy lookiag ;t =31 :y;ieal
?ggeﬁey définit‘ﬁﬁ gf *:eeiggggga.,, ‘ :

*he tesm re;iiigﬁt ‘means any5tate,
politieal subdivision of 'any State, or
. Instrumentality of any State;. or political
© subdivision, any public or private ageney,
Anstitution, ‘or organization, or other
rrentity.-or any individual, in any SEate. to
. whom Federal-financial assistance iz - ;
. exzended, directly or. through another-
‘ recipient, for aay program,-ineiuding any -
successor. assign. or transferee thersof,
' but ‘suoch term-does not:include any ultima*e s "
henefae;ary uﬁde- any such program. 20/ ,' f_ o

ThE teﬂunanney, ‘overlap, and corfusion thgt Hﬁuld result ffﬁmi:

ah”ieffn:: to ave:lay ageze@ defiﬁitiens ai re:*aiert ;n:a the i
'5_

s ée‘az:tian of Ezuﬁ:gm or act :vitv' in esT ab‘ishing ’,,~
nve:age ‘wou ld saem seli=§vié2ﬁt. Indee§¢,t§ do so vouid rcb thp f

hili of ;ny el;rity it lehieves in i-: seeund and third

7;2;5::;&; 211 anﬂ ranées the’ hiil v;:tuallv ingoherent,
ilnéeed. eves the gapifgnt meaning of p;ragragh {1) ix :gnée:eé
ques*iaﬁgble by ihe sugggszéaa tha: the ;gency detiﬁizian af
re;agiea?“ :u:uives ‘enactment of the hili Fa: &xample.
a;;g:gph (1) nf the bill 5 dEfiﬂitiﬂﬂ af “program or ictivity

'déz!s with staze ané 39;;1 uavernment agencies and the

e g ® &

lééz 34 C.F.R. 100.13(§) (Deparzment of Education’s Title VI;‘”
re;ulazinﬁ)

21/ These tvwo parasraphs are ressonably clear == and 1n their
tlarity they demonstrably exceed the gcope af coverage some N
agencies exercised before Grove :iﬂg. Paragraph four is vague '
and BPE§*§H§EQ- ever without refefence to agency rggula:ians. 3
.Pa*ia:aph one ,s less than e]e;r.



é@tﬁé&;‘in vnii they are covered. What, Thewen, :i.n ve :
lédéﬂ so. naa uhdgs!—lrdlnq of the bill's scope of :@v-:agg \znf‘j

e pggtgaeﬁiar ngmentﬂ entizies by :efe:gn:ﬁﬁg the
agénv;y zegﬁlitsan sdouﬁitiaﬁ of :ﬂ‘.‘ipi!ﬂt" as lﬁcmﬂing in;r g
sta'.:m gbih"gtii:;l :uhdlvhian of any State . . -, nx public . . ‘.
agency . . .« ip any e . ,i?" 22/ .
: fme hiLKI & ﬂcﬁmhlan of “program or ietivify nlsa inemdu
B gnehﬁal‘ 3~ paragiph (pugguph (4)}.; This :it%hqn
p:;visie!x P&wiéei crage of i:xy conceivable emEsicy “in a

manne: enns, SxTent Villthe coverage provided vitk E=espect to f Ao
ea:itiﬁs dtﬁ;ribed inpmgngh (1). (2) or (3); E_i Evea if
thi hﬁl s mﬁax‘t vh\ to add express coverage o= :peﬁi‘i:

es:itie; ZHE e:_'. in ﬂn m;ey dgﬂ...i:ian of “recipZ-lent,” sueb n :
snstmthiiz? (-4 lny :tite. , na*uith;:méing thls-u-it S-@ii:it
Y,E“'lgi um:ﬁe: ﬁt:t:hfm pnng?lph (¢). they emﬂé - éﬁ sé'ié

i ;rlgfighs ﬁl) thr:uqh (3). or hy léding a4 Dew rl;mgugh. in thc
des iaitiae =t Ptt‘?ﬁ!ll or :ctivity. i'hcﬁ iz oo m Eé r.-sn:

n‘xgeaey :ﬁgﬁzuim h ughz af pa:asuph (4)'s ﬁ-‘wlteh-ill S:npc:

. ih\n. te==e ;uggtsmn of three tpansg:; thlt the - agam:y ;
:ml;ﬁa:}i Ea‘inhign o rm:i;iin“ ﬁuld hi Vi!bliﬁl ;!:n ; 7
ﬁ;e:m&.i: of= H.R. 20 Il puzzling.. The purpose of =such a Glliﬂg »

howeves, iy B :gi;mod in Senator Kennedy's fﬁ::ﬁzii;ta:mat

':;z' 3 c.2.0 R.o190-00).

3. Oru{ "@ﬂiviauall ite not covered by the bill =s p:aq:u; L
T aftlv Ly defintein _

a



‘5‘3- ‘55!‘5 ihi : i?’%? defiitions of “rec=-dpient* will biv““

‘ Vlmf:h!ﬂsﬂﬂ = ':zn;izits ot pions, ‘such #5 . farpers, vhiehn:t
fﬂitﬁzﬁm mg e a& reciging under priomer lav be\‘:ﬂlil‘ ‘Eh!}'
uiﬂ:i ‘the 'altintt b!aﬁ!%iulu of Feders]l  assistance vould nu:
h:vg &li.z S‘Eiiﬁi changeq W ﬁE courge., if the bi's
s;ensﬂﬂ ;zna intended to eilile ultiﬂnﬁc &meﬂghrin of .
‘34.l§§'ll E‘ nmeiﬂ ﬁtisﬂsci (rom r:gvtr:gi : (:he mrt:vhﬂminq
:gjazity agf agency :g*‘{nn—im :x:lu&; su:& ul:imt: ‘ ‘
e’ie‘g«g’ieih, they could e ﬂagiy insemerted that nglu:ian )
i_“inte Thel= bill. "Indsed. tir tailuze o do so in the
:ilréuigi «f their bill. in face of the=sr iekmﬁvitﬂgﬂ .
"‘wa‘esug af ,kn"!:e*uhﬁn ih sgency rtgu:aﬂ:iam. is C'V.diﬁéi ,
vef J-rir =1 .11 :-.'; ta éiie;f‘d lhi exclusion aatnquhir.

in srv view, it ig iuk.;y it a mhn;;@tiﬂ part of :hc
i’yntgzn b:-hin@ the txmmégz tlaim That thﬁ ﬁgﬂnitinﬂ of
-t¢:1§i!s§ ix Vilhi( iitﬂ iy BE13 would  be iﬂ:ﬂé iz &
rhetoricA=2 cne: they can siltto stet at l—tsj: some of the
'ﬁtiiiﬁiiﬁs thgv ‘QX?FQ‘E the bm:é receive by p&iaﬂ’ag té
agtfﬂ:y :!-guluiaﬁs, ‘ i

s as ;mttr of intufamm;;mﬁim. kﬁuwﬁ.,th Vhr
. moxe seasSEble reacing of eMhill's plasn m:ngmg-. vhich is
‘E‘.’st moks in,panmg guide ot bin & med==ming, is that the
Zpillvs deginitim 5! §:9§1Mr ;ctwizy,“’ in itx pa:agziph;

T I g e s S,
4

RJ 131 ;aag. Rec. 53303 (Mly wd. Feb, ™w, 15:5} {Sen.
ﬁnedr).
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(1) =h=au§h (4). :hde:; :ggn;y definitions of “recipient”

:upc:ﬂu;ms mé of no effect. Sponsors" :uggutign: to the
.:entﬂry. if re‘heti?e of the ;rurg:;g of th& bill, ugulé
r&nae: tlsis biu i.m:ﬁhi:!n:‘ .

:n ;-am:!u:iun. ‘@VED A% 3 measure almed at ::Stn:ing the

, :cayé e! :wtragl und:r:lhn by ;m r:dcn,l agencies prior te
ci_g H.R. ?nn is funamntany and fnt;uy flawed. 1Itx
. n£ gmre:;;: iy way, vay bgyaﬁé that of ﬂen tx;c broadest
; zave:age und e:eikga b}f Federal agencies. The failure to ‘

- tx:h.d: Tultisaze b&agﬁ:h:ie: from coverage, the aa{;a:iauﬂy =
bxaaé §i'l§=’i§h €4). and other provisions of the bill, render =
. i: l;. uﬁuzﬁthy vehielt even for th!‘ Purposes pgb;itl}' stﬁ;eﬁ by
7§=s sgas’;:g's, : . R

: _é‘ha Eami“iﬁa statement also points out instances uhlm ‘

" both N.R. 700 and S. 272 conflict vith the Commission's
ahjcét.’wt:. im;t I vanted vo o in this testimony vas to

ém“ntl hﬁe. evén as a fulfillment of its spensors’ -

" objectives, H.R. 700 is so fundameatally flaved,




Es:ﬁhea on its mﬁwﬂuehnnbyxts spnnsars
: Epﬂata salutmn to the Grove City decision. - - 3
ﬁmeitshmldhaclasr,asth@tbme different
,wmmmﬁmﬁbiﬁmmgiﬁmﬂtmmﬁ
‘ ' mfgrthuaewhasuhﬂibatnabmad‘mgf
th fﬂurmﬁing eiwl fighta stgtuteg amend

ime del‘gy;and scare, f.acﬁc: theav used hst year. Indeed,

cal r : ‘ efagtqi‘themeuureanheta

' Ienm:qt,apeak or nfthmidenﬁﬁedbyh{r Neas. : :
you, how :’:,ﬂ:gtn;yggﬂ’oﬁbapaintmﬁcalmen :
00 as a scare tactic or) ufmmaﬁdieﬂﬁghtﬂ:hmbiﬁli
a scare tactic which to stifle honest and open debate, ~ - ..
- Tog totarthosewhndmraiﬂth qunhgmm&;fabﬂlhbled

“clvil ta" and supporte . p- :
structionist or a disservice both to Congress and the -
Ameﬂcgnpmpl&ﬂathﬁhﬂmmtmmdedhaﬁmmthhbﬂl
giné thmugh the Houne cnf Rsmhm ‘But 1(: ulﬁmataly

N@ gmup or individual has a monapaly of wzgdam or knawladsg*
the issues raised by H.R. 700. I hope the eriﬁahm‘ f -
thhbillbgaeeeptedanmﬁmcﬁvesndanitsmeﬁﬁ. B
- "In order to save time, I have chosen in my oral a:mmgntata con-
centrate on the definitions of program or activity in H.R. 700 and -
the  resulting upangicn nf cml righia mrngg these definiti




] aganaegnnlymerﬁdaﬂnftheedu
jonal activi ?,,thea:llegearumvermtyxtselﬂnotothereol
grﬁmverm ‘mthesamemtem. : ,
(pa ‘coverage becam% even more axgm‘i
-aph (4) of this section permits judges and exec-
gencies: to” analogize .

mgrﬁm or at‘:tivity”
operahng pubhc elamgntary

nde | systems will ‘be- 1f any one Sctl?urgl in’ that;_’;:
stemreceives anyFeﬂeral aid. 'Ihsg%éll cperahat:ﬂgf vateﬁ
et;rfon‘e‘"s':gEhmlenmﬂs.nne_nr,more.studeﬁmfdrwhich it

'H:ey’d;d 80 to. avmd mfen anglemen
ﬁmt,amggdmgnt’ establishm tf‘ '

| | , . - B m E A, T
Such’ agencies not o eave:ed the individual schnﬂl reﬁexmgf
.pﬁ;ngrﬁwlyl they never aaught to. renew any ather Echonl ina
private schoo
In:short, this misian re rmng a mnﬂamental clear, frontal
ssault on §ﬂ?8t§ schools’ and particularly private religinus schools
in this : part afthadeﬁ?;tmn oft%m nraeﬁﬂtytig‘
totally’ e objective is truly to restore Coverage to
that which agﬁneies had ‘undertaken before Grove C‘lty
As a]mdy nated, paragraph (8) subjects to mrﬁ ‘of the ¢ op-
ﬁcﬂ. paﬁaarahip, er private or-
‘is EIEEBdE% Feder aid. This

pr vague, oper ded, and mdsrdlea It pmvides
’eeastgw ehumedenﬁheawa" d be anal aﬁsedto
hat entity in the first three apha, - .
'Ifl;aogniendednitmﬁf his provision permi
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Parngraph (4) amounts to an open invitation to the Federn! Gov-
ernment to extend its reach virtually without limit throughout
American socloty and for Federnl regulators, Frivnte litigants, and
Eee;ieral Judges to work their will in places they have never been
heforo,

The bill, for example, would subject to coverage grocery stores or
supermarkets participating in the Food Stam Program. Yot the
Department of Agriculture has never aubjaétaf such stores to cov-
orage undor these statutes in the past, .

I'nlso would like to submit for the record a copy of my lettor to
the New York Times dated S8eptembor 22, 1984, which sets forth
what coverage for these newly ensnared entities would mean under
section 504. . ,

The analysis of the indirect aid ,caveggga leading to the coverage
lof' grocery stores participating in the Food Stamp 1 rogram |8 as fol-
lows:

Paragraph 2(A) covers n university which receives indirect Feder-
al aid, that is, one which enrolls students who themselves receive
Federal student aid. Grove City makes this clear, and, of course,
H.R. 700 does not overturn that portion of Grove City. :

- Then paragraph (4) directs coverage of “any other entity deter-
mined in a manner consistent with coverage gr:wid&d with respect
to entities described in paragraph (1), (2) and (3).” )
Thus, the coverage of an indirect aid recipient such as university
in 'para%‘aph 2A) provides the basis of indirect aid coverage in
ther instances by analogy, gurs‘uant to paragraph (4). '
. Accordingly, grocery stores anc supermarkets participating in
the Food S8tamp Program are covered merely by virtue of such (gar-
- ticipation. This is the same result as obtained under the Civil

- Righta Act of 1984, ) N )

. This section also leads to other results. This can be illustrated in
"a variety of instances, B

A letter from counsel to the Knights of Columbus to an aide to
the Senate Committee on the Judiciary concerning the Civil Rights
Act of 1984 states, and I quote: ‘

Sovernl of the local councils of the Knights of Columbus may receive some federal

financial assistance in connection with their programs for the elderly, and the ques-
tion could arise whether such assistance is gt{ggumble to the national or ;tgima!

" units of the Knights. As in most fraternal organizations, the relationship between

"~ the Knights' national and regional bodies and their local councils is sul generis, In-
. volving varying contrel and ndependence features. We believe that the legialative
t‘;ﬁ}arg should make clear that in the cass of fraternal organizations, local é&ﬁ'ﬁ: S

be treated as units or sub units separate from their national or regional bodjes. . -

Otherwise, fraternal organizations will be reluctant to allow their local lodges to

participate in such programs for fear of subjecting the entire organization to com- T

: plex federal controls, , ) o o

" How would H.R. 700 affect the Knights of Columbus? :

. .. H.R. 700 would clearly subject all of the operations of the entire

" Knighta of Columbus mg,anizgtion and all of its sub units or local
-councils to coverage under at least three of the four ergg;-euttigg

- .civil rights statutes whenever even one of its local councils received

‘an%hFederal’aidi, ‘ U , R

- .- 'This result occurs because of the interplay between the catch-all

 paragraph (4) and the first three paragraphs of the bill's definition




1258

of “program or nctivity,” Thus, paragraph 2(A) covers all oper-
atlons of a system of heigher education.

A system of higher education can be doscribed us associated enti-
ties ostablished for a general, special purpose; that is, education,
perfafminﬁ gonerally similar functions. ese entitles are gov-
erned, with a varying degree of autonomy and independence, by an
over-arching central authority. , S )
. Many other entities, such as the Knights of Columbia, B'nai
B'rith, et cetera. are similarly structured. That is, they have sub
units which are accorded a certain amount of autonomy and inde-
pendence but which perform similar functions almed at fulfilling
common, specific furwes and are governed by a central structure,
- Paragraph (4) directs that ccvernﬁe, of all of the operations of any
other entity not listed in paragraph (1) through (8) be “determined
in a manner consistent with the coverage provided with respect to
entities described in paragraph (1), (2), or (Ei" 7 ‘

Thus, the structure of the Knights of Columbus or B'nai B'rith
can readily be analogized to a system of higher education and
thereby be subjocted to coverage in its entirety if just one sub unit,

- - -that is, a local council or lodge, receives any Federal aid.

“'While it is true, of coursc, that the Knights of Columbus and
B'nai B'rith are much different organizations than a system of
higher education, the touchatone for coverage under paragaph €))
-i8 not similarity of the entities at issue. Rather, the touchstone Is
- similarity, or consistency, in the manner of covorage between two

... entities.

‘Thus, while at first glance an analogy between a national frater-
" nal organization and a system of higher education seems odd, this
is reigse ely the kind of analogy provided for in H.R. 700. ;
~ In effect, the iﬁtéx;play of paragraphs (4) and 2(A) and perhaps
‘others establishes a form of automatic trickle up coverage as pro-
vided in the Civil Rights Act of 1984, but avoids the use of “sub
units” or “supports”, terms used in the latter act which gave rise
“ to lglpgoaitian to the sweepin % natureof theact. =~
~ H.R. 700 also does not exclude “ultimate beneficiaries” from cov-

erage, as most Federal agency regulations do. The absence of this -

exclusion, coupled with paragraph (8) and paragraph (4), represents
gge h%iii ect of the huge expansion of Federal coverage portended by
e bill. : : T
For example, the failure to exclude ultimate beneficiaries from -

"j - coverage results in coverage of farmers operating farms receiving
-~ crop subsidies. Congress, however, did not intend that these stat-

- -~ deemed a private organization, all covered

~ . utes cover farms receiving crop subsidies and they had not been so
-, ~-covered by Federal agencies. - = S ' '
- Yet many farms are corporations or .gertnez’ships or can be
: py paragraph (8), as well
.. a8 covered by the catch-all scope of paragraph (4). o ,
-+~ With the absence of the exclusion of ultimate beneficiary in the
-7 'statute and the presence agmragraphs (8) and (4), the farmers will -
-~ be caught in-this new Federal net and subject to thousands of

" words of new regulations, new perwork requirements, random -
- on-aito compliance reviews, even in the absence of an allegation of =

discrimination, the application of a discriminatory effects standard, -
and burdensome accommodation requirements under section 504, -~ -
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_8oma sponsora of the bill have made the erronsous pssertion that
Federal agency definitions of “recipient” will remain undisturbed
by the enactment of H.R, 700. The bill, however, does not add the
word “recipient” to the four statutes, o o
~ Paragraph (1) through (4) of the definition of “program or activi-

ty”, in effect, lists those entities which become recipients under the
statutes amended by the bill. The bill reflects no indication that
- tho term “recipient”, as defined in agency regulations, has any role

- -to play in enforcing these statutes,

o is is g:rticularly 80 once the statutory term “program or activ-

" ity" Is defined as broadly as it is, and in terms of the entities listed
in paragraphs (1) through (4). At that point the statutes' scope of
coverage, as amended by the bill, is completed. ,

- The bill, in short, supersedes current agency regulatory defini-
tions of “recipiont” and renders them superfluous. ,

. The redundancy, overlap and confusion that would result from

anil effort to overlay agency definitions of "recifaient" onto the

bill's definition of ‘program or activity” in establishing coverage

would seem self-evident. = - S

‘Indeed, to do so would rob the bill of any clarity it achieves in
: ihe safand and third paragraphs and render the bill virtually inco-

erent.

“Indeed, even the apparent meaning of paragraph (1) is rendered
questionable by the suggestion that the agency definition of “recipi-
" ont” survives enactment of the bill, , ,
“ For example, paragraph (1) of the bill's definition of “program or
¢ - activity” deals with State and local government agencies and the
.. circumstances in which they are covered. ) ] o .
= What, then, ean be added to an understanding of the bill’s scope

- of coverage of these particular governmental entities by referenc-

" ing the agency regulation’s definition of “recipient”’ as including

Q““'annggtég%pclitical subdivision of a State, any public agency in
. an B .
... 'The bill’s definition of “program or activity” also includes the
- catch-all paragraph (4) earlier mentioned. This catch-all provision
.provides coverage of any conceivable entity “in a manner consist-
- - ent with the coverage provided with respect to entities described in
_ paragraffh (1), 2) or 3).” N , .
... . Even if the bill’s sponsors wish to add ex?resa coverage of specif- - -
- ic entities listed in the agency definition of recipient, such as “in-
- strumentality of any State”, notwithstan their implicit cover- -
. ‘age under catch-all paragraph (4), they could do 8o in paragraphs
. #-(1) through (8) or by adding a new paragraph in the definition of
o ;‘ipfogramor activity”. There is no need to refer to agency regula-
gfné in light of mﬁ? t(ﬁ)’s eateh-gllficg?e& K o
. Thus, the suggestion of the sponsors that the agency regulatory
- definition of “recipient” would be viable after enactment of Hg o
' 700 is puzzling. The purpose of such a claim, however, may be re-
- .-flected in Senator Rennedy’s further statement that, since the .-
agency definition of “recipient” will be unchanged, entities or per- -
sons, such as farmers, which were determined not to be recipients
undegéfﬂor‘_= law ‘because ,thagawerje the ultimate beneficiaries of
Federal assistance would not have their status changed.. =~ P




1260

Of course, if the bill's sponsors had intended to exclude ultimate
beneficiaries of Federal financial assistance from coverage, they
could have gimp%y,insaﬁad that exclusion into their bill.

Indeed, their failure to do so in the language of the bill, in the
face of their acknowledged awareness of the exclusion in agency
reg;:latians, is evidence of their intont to discard the exclusion alto-
gether.

" In.my view, it is likely that a substantial part of the purpose
behind the sponsors’ claim that the definition of "recipieni” is
viable after their bill would be enactcd is a rhetorical one. They
sock to meet nt least some of the criticisma they expect the bill to
receive by pointing to agency regulations.

~ -As a matter of statutory construction, however, the far more sen-

- gible reading of the bill's plain language, which 1s the most impor-

- _tant guide.to the bill’s meaning, is that th= bill's definition of “pro-

: gram or a::ctivity" in ita gsragrsﬁhs (1) through (4) renders agency
efinitions of “recipient” superfluous and of no effect. Sponsors’
suggestions to the contrary, if reflective of the purpose of the bill,

N would render this bill incoherent.

. In conclusion, even as ~ ::easure aimed at restarin%othe acape;of'
: ggvaraga,undar;ﬂ;en by some Federal %enexea, prior te Grove City, .
H.R. 700 is fundamentally and fatally flawed. Its scope of coverage

is way beyond that of even the broadest coverage undertaken by

- Federal agencies,

The failure to exclude “ultimate beneficiaries” from coverage

the notoriously broad paragraph (4), and other provisions of the bili

render it an unworthy vehicle even for the purposes publicly stated -

- by its sponsors. - o C o
“The commission’s statement also points out instances where both.

H.R. 700 and 8. 272 conflict with the commission’s objectives. What

I wanted to do in this testimony was to demonstrate how, even as a

fulfillment of its sponsors’ objectives, H.R. 700 is flawed.

~ Thank you. o

~_ The CHAIRMAN. Thank you, Ms. Chavez. i

- .. The CHAIRMAN, The next witness is Ms. Mary Frances Berry,

. Commissioner, U.8. Civil qusetg Commission. ;

" Ms. Berry, you wre recognized.

' STATEMENT OF MARY FRANCES BERRY, COMMISSIONER, U.S.
S COMMISSION ON CIVIL RIGHTS
- Ms. Berry. Thank you very much, Mr. Chairman. S :
1 was happy to see that we have a % an hour or 46 minutes to
testify, if we want to. I am only kidding. o

. The CHAIRMAN. The Chair. suggests, however, that we are being
- very lenient, but I hope that we can expedite it, and I hope that .

" you will summarize and give us the highlights of your statement, if

» Ms. BERRY. Irupdersrtgld, Mr. Chairman.

The Cuamm, you.

- Mr. CoNvErs. After that statement, she may need 45 minutés or
twice 46 minutes, and I am for giving her sgome more time.. - = .
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”l'x?e CuairmaN. Which witness are you referring to, Mr. Con-
yora

Mr. Conyens. Well, after Ms. Chavez' statement, Ms. Berry may
need more time than she thought she would neod.

The CHAIRMAN, Well, let's try to restrict the time. I think Ma.
Berry is undemtﬂnding enough to know that when 5 or 6 o'clock
arrives, the Chair may be the only person listening to the wit-

- nesses.
" Mr. Convens, I will be here, Mr. Chairman.

The CHAIRMAN, Let us proceed. Thank you, Ms Berry.

Ms, Berry. I will proceed as quickly as

Mr. Chairman, I am pleased to resp J Dur invitation to tes-
tify on the Civil Rights Restoration Act of 1986, and I understand
that my written teatlmany will be included in the record. Is that

correct?
The CHAIRMAN, Without objection, so ordered.
[Prepared statement of Mary Frances Berry folluwa ]

Preraren STATEMENT OF Msmr Frances Benry, Memper or The U.8. ComMmisaion
oH CrviL Rigne

. - Me Chniﬁnaﬂ I am pleased to respond to your Invitation to teatﬂ'y on the Civil
Righis R&torauon Act of 1985, A milestons was reached In the Nation'r mmmit—
ment to eq portunity when the Civil Rights Act of 1064 was passed with its
Title VI, uling 1] NS'{PC of Fadcrﬂ] funds as s basis for opening opportunity to
persons who wers i denled onortuﬁity on the bisls of race. Similar
: frﬂgrm was :ignﬂad in the enactment of Section 504 of the Rehabﬂltatiﬂn Act of
973, Title IX, and ths Discrimination Act. Unfortunataly, these statutes were
~ not enforced as aggreasively ax praponenta of ﬁppartunitg would have liked, but the
viability of the lam in c&nﬁon romained in force. The Supreme Court's Grove City
,,,,,, ngrees failed last year to remedy the effects oft.he Court
dacision on thm Wha were su to benefit from the laws at issue. The com-
plaints ignored, or resolution of complaints and Investigations delayed in the De-
partment of Eduemﬁn g tedtimor 7 to the practical é ect of the Court's decision,
Last year | testifiad on Dep: rtment of Education records, that since Grove
City was decided under Title IX l& ieast 28 education cofnplaintl involving largef
institutions had been closed because it was not elanr whether the alleged d

o nation occurred in activities funded directly by the Federal government. 'l’hey wsra

in the areas of admissions, student services, and ;tudent f gport services, In six in-
atances, the scope of compliance reviews was narrowed, and eighteen other compli- .
ance reviews and five mmplnint investigations hnd been interrupted for redefini-
tion. In addition, nine cases involving elementary and sscondary institutions and 46
invol postsecondary institutions were undar review to determine whether thsy
‘could proceed in view of the decision.

-1 testified further tha since the Grove City decision, in OCR-Education under SBec- )

. tion 604, five complaint cases and one pending compliance review had been nar-

-« parsons. Title VI has similary bean affected in OCR-

7 rowed as a result. n cases were being rwiawed due to the declsion to see if the
-, could go forward. The (ssue mu;; affected has been Edrogmm sarvices for disablec

plaintm hﬂ}v:m tcglmsd. and five complaint mvstigl:iﬁam had baadn mndliﬁad bai;llusa g
they _invo) athletics, admisai ramen and employee avalua- *
tion/tmtmcnt. activities not ndmlnm ﬂ student d afﬁaa, 4 ! it was not
clear whether or not they were Federally funded, .
.Commissioner Ramirez and I have tried mu@eﬂﬁxlly to get our e@lleagua on’
R the U8, Cﬂmmh;inﬁmﬁtﬂm:hhmmmﬂmthe Staff Director collect systam-
T ;ﬂeﬂ% additional infamunn on the enforcement practices in Federal agencies.

ucation. One Title VI eom- -~ =

@ time of last year’s testimony. Perhapi the Committee can do better at com:"

Mﬁﬂﬂﬁon%ﬁi&fgmgi:nﬁ@ﬂ‘ restore the validity of the civil rights laws
[ N i{igd to e e v o {:] W
iﬂlﬂ!ﬁlﬂnﬁi by Grove City failed. Apparently lﬁiﬂfﬁlight of the purpose -
Iﬂthenauaﬁalintamt. opponanta & arguments about a’-
mir ebuhufrma,arlax.nraga.orhnnd;
paid by all af tha tupgyeﬂ m:d argumenta ;baut tl:m‘
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right of individunln to receive Pedeml funds while discriminating. 1 wan reminded of
the states’ rights amendments made by opponents of ending tho excluaton of blacka
from opportunity in the days when the aivil rights movement impelled the pnsanage
of the civil righls laws of the 1960's. As a result of lnst year's failure, we now have
in place s situntion that many of us thought in tha 1960°s would never again be
tolarnted. Wa should ba embarrasand that the Federal ﬂwtzmmant can today subsl-
diza Invidious discrimination by Inatitutions on the basis of race in some inatances,
and the Congress han not acled.
ilg year thoeo with a clear vision of our natlonal commitment Lo equal o ﬂ{;pgrt.uf
nity have made simple and stralghforward adjustments to the textual di 1ties
some perceived in the prop ivil Rights Act of 1984. Bome people may sce this
as using "the Grove City decislon an an opporiunity to seck n vast expanslon of au-
thority,” as my colleagues on the Commisslon nssert. Others may bellove ot a time
when a majority of America's voters A{Lparentiy aro not interested in equal opportu-
nity luuan, wo should gimply accept tho use of our taxpayer funds to finance dis-
crimination. But 1 belleve Congreas should provide avery reasonable tool to assure
 the taxpayers’ mnneg {s not used to conatruct or maintain barriers that deny oppor-
- tunity to people to obtaln a quality educatlon or to recelve services {n hospitals or in
other inst! tut.lem or agencles recelving Federal funds, .
onents and proponents know It 1s difficult to draft legislative language In any
complex area that s Qmimly frea of amblguity. Congress should in this area, os
~others, reduce the amb ty as much an pﬁu!b o. But Congress should nlso kesp in
mind the fundamental d;ct ve. ‘The goal is at least to restore the application of the
q

“four civil rights statutes in question to the nern]]r accoptad interpretation prior to
thz h?upxinma Cburtl ruling In the Gmuc ty Coilege v. Bell cnse. Nothing more,
‘nothing lees.

. Mas. Berry. 1 also ask, Mr. Ghairman, the Commmamns state-
. ment which was refarred to by Chairman Pendleton had a dissent
writton by Commissioner Francis Guess in which | joined and Blan-
"dinard? enas Ramirez. I ask if that also can be entered into the
reco
The CHA!RMAN Without objection, so ordered.
~Ms. Berry, Thank you very much, Mr, Chairman. '
- We dissented from the Commission’s statement for some very
- clear reasons, most of which relate to the statement you have Jjust
heard from the Chairman and the staff director.
We felt that the criticisms that they were making of H. R 700,
- the specific criticisms that they were making had no validity.
o We were aware, for example—I will only refer to three here that
"} come to mind since this was presented to you here in oral testimo-

ny.
The first one was a concern about corporations, entire corpora-
tions being covered, and that this was something tha
pened before.
We were familiar with the law in that regard and althﬁugh Mr.
agjur, I think, is covering this in his written testimony, I will just
t out here that we know that on corporate coverage since the

t had not hap-

77’~statute was passed, there haven’t been as many cases involving -
. services as emplgyment, because that 15 usually the k,;nd uf case = .

you get.

" But where there have been questions of this kmd corporate-wide -

: eaverage has been the announced rule by the court. and there are . : .
: ‘number of cases that can be cited, and we were aware of that.

, we weren't concerned about this b111 e:panding corporate cov- - ‘

i,‘erage more than it was before. .

...~ As far'as systems of higher education are concemgd Mr. Chair
man, I had had experience both in the Nixon admmstratiun ‘when
I'wasa cﬂnsul t.to the Oﬂ'iea of Higher Educa cm m snd
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organized that office with the enforcement of the civil rights lawa
that were on the books, including title VI, ns they regard higher
educntion institutions—I then had experience as chancellor at the
University of Colorado at Boulder, administering a campus and a
system of higher education and was familiar with the requirements
of the law that we had to abide by, , ) ,

Bofore that I was provost ut the University of Ma?vland; College
Park, which is another campus within a system and was very fa-
miliar with what we had to abide by, and after that sorved as As-
sistant Secretary in HEW for all of education and worked with Mr.
David Tatel, who testified here on March 28 to his experience.

And I ean say most emphatically that there is nothing in H.R.

700 that says mi;.mng that relates to a system of higher education
that is contrary to what we enforced. =~ o o
- 1 agree with Mr. Tatel’s statement, in particular with the Adams
cases that have been going on almost as long as Jarndyce v. Jarn-
Bgee atxizd Bleak House, involving southern State systems of higher
ucation. : ,
Ag long as one program or any program or department in the
system received Federal money, that was the basis for %roceading,
and that was the 7%engm1 rule that was abided by, and 1 don’t see
anything in H.R. 700 that would charge that.
_ 8o that as for the analogy to the Knighta of Columbus and B'nai
B'rith, which was supposed to present a problem since it would be
treated like systems of higher education, since systems of higher
- education don't present a problem, then I don’t understand why
. the analogy would. ' ) , , L
... Commissioner Guess, Commissioner Ramirez, and I understood

these matters, which is why we rejected out of hand the Commis-

- nion’s attempt to justify a retreat in the enforcement of the civil

- ere and peop

1ights laws that have been on the books for so long: S
irthermore, we believed that the most important thing the
.. Commission on Civil Rights could have done to help the Congress
~ aad the people was fo make a fact-finding investigation as to what -
. hes bean. h,aplpening since Grove City to actual students and teach- .

- e and le out there, whether it is in health care or any area

I testified here last year based on Department of Education =

records that someone was kind enough to give to me about the
number of complaints that had been ,,e,lagéf and not investigated.
That was finally attested to by Secretary Bell when he came to tes-
tify, that my information was correct. .~ T

And Commissioner Ramirez and I have tried unsuccessfully ever
since last i};esar to get our colleagues on the Commission on Civil
Rights to insist that our staff director use the staff to collect sys-

* - {ematically additional information on the enforcement practices in

" Federal aghe.?eieﬂ, and I think that would have helped to shed some
., . light on what was going on here, in addition to giving us the Com-..

. misg on’atﬁneral counsel’s office legal analysis. =~ .~ .
2 I'hope that this committee can perhaps get some better informa-
..~ tion. Maybe you have ways of getting our staff to do things that we
- don't have the ability to do. : o ' R
.~ .But I would be very interested in seeing what that data is, Mr, -
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Now, last year, despite the best efforts of members of this com-
mittco and despite the best efforts of the House, we did not restore
the validity of the civil rights laws that were undermined by Grove

City.
, Xnd what disturbed me and my colleagues, Guess and Ramirez,
in the debates more than anything else—and this ﬁeur again~-is
that wo seem to be losing sight of the purpose of the sponsors of
the legislation, ‘

Wo are arguing and refighting battles that many of us thought

we had fought out in the 1960's. We are refighting the issue as to
whether Btates or individuals or institutions ought to be able to get
Federal funds and go uhead and discriminate i they feel like it on
the basis of race or sex or solely on the basis of handicap or age.
What we are really doing, and we have had since last year a situ-
ation that many of us thought in the 1960’s would nevar again be
tolerated in this country, and we have been tolerating it since last
Yyear, and now we sit here talking about States’ rights and institu-
tions' rights to discriminate, and Individuals’ rights to discrimi-
nate, as if that is a question we want to revisit, . :
Perhaps we do. But what we hope you will do, Ramirez, Gueass,
and I, is that at least you will restore the applicability of the laws
- back to where they woere lnst year, 7 o
: And anyone knows that it Is difficult to draft legislative lan-
» gmfgiin any cm:‘glex area of the law. Anyone knows that. And it
: i igfi%lt to draft legislation that is eatirely free of any posaible
ambiguity.
. - All that Gonfese can do in this area, as others, is reduce the am-
- biguity as much as possible. But I hope you will keep in mind the
fundamental objective, which is not to fight those battles of the
1960’s over again, but to at least restore the application of these
four civil rights statutes, nothing more, nothing less.
-~ Thank you, Mr. Chairman.
- - The CHAIRMAN, Thank you, Ms. Berry. , ) :
~~__The next witness is Mr. Gordon Jones, vice president for goveru-
. ment and academic relations at Heritage Foundation.

STATEMENT OF GORDON JONES, VICE PRESIDENT FOR GOViRN-
~ .. MENT AND ACADEMIC RELATIONS, HERITAGE FOUNDATION 1
~ Mr. Jongs. Thank you, Mr., Chairman, AR
ﬁ!ﬂ caé assure the committee that I will not take more than my 5
u . . . . . P
. 1 appreciate this opportunity to testify. I have looked with some
" -care at testimony of ﬁfviqus witnesses and listened with agpr&:ia—
~ tion today to what 1 have heard. 1 always like to analyze the legal
- complexities and the letter. of the law, though I tend myself—my
~eyes tend to glaze over before too long and I generally try to re-
. treat to the high ground of principle. R o
.. 1 appreciated what Dr. Berry said about fighting battles that we
... ‘thought were settled in the 1960's, and in a sense I think that she
~ 18 right. That is what this discussion is about. R .
.. The question is not will we tolerate discrimination supported by .
 Federal funds, but what constitutes discrimination. ok
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And I am reminded that in the Grove City caso, which sparked
all this legislative interest, there was no finding of discrimination
by Grove City College, and as far as I am aware no one has ever
charged Grove City with discrimination, ,

What Grove City did was refuse to iarticipnta in » complianca
procedure which many Amaricans think has very little to do w'"
discrimination but a great deal to do with what we used to call ..

- verse discrimination—that is, inequality of resuit.

And 1 think I would like in my few minutes to return to that
basic question of what the policy of our Nation ought to he with
- respect to race, ethnic, and gender considerations in this country.
. T'believe that as to legai policy that the national policy should bo
. a policy of colorblindness. Existing civil rights statutes certainly
‘should be vigorously enforced with respect i» individuals, but we

should recognize that civil rights inhere in individuals and not in

- groups, , , ,

. The concept of group rights should be, I believe, rejected and I

_ believe that it is rejected by the majority of Americans of a1l races
and all cthnic groups. , , ) .

~In the last couple of da;s there were articles in the Washiagton

Post that I think illustrate some of the dan{gere of dealing with or

- pampering or looking at the posaibility of considering rights ns

- ETOUps,

~_with not meeting their needs. They constitute

- 'criteria..

Mayor Barry of the city of Washington is char%ud by Hiapanics
, ¢ , ite 10 porcent of the
~ population of the District of Columbia, but they have only i per-
cent of the employment positions in the District of Columbia.

- It seems to me I have heard that argument before.

- And then the U.S. District Court has thrown out the fire depart-
~ ment’s promotion pulicy as unconstitutional and illegal. ,
.., Now, I don’t know what the right or the wrong of either of those
+ 'situations is. But I do know that that is the kind of battle that you
*. can expect when rights are thought to inhere in groups and any
. ‘grou an established valid claim to certain outcomes, either in
.- emp, adyment or in education or in anything else. S
.. And that is why, in my written testimony, Mr, Chairman, I sug-
feeted that the committee ought to consider the possibility of estab-
. lishing a racial and ethnic classification commission of some kind,
. because somebody is going to have to start deciding who fits these

“-- If the Government is ugomg to allocate benefits, and that is what
' we are talking about—if the Government is going to allocate bene-
- - fita on the basis of such irrelevant criteria as race and ethnicity -
- and gender, then somebody is going to have to make decisions. -

Now, we may be able to tell who is a man and who is a woman,

. although the Rene Richards case should make us think that even
".that can be a chancy question. ‘ , ‘ ;
" But we have seen in the South, we have seen in Nazi Germany,

get;e& in Saut}l: Afrgclgc tﬁda verygmpleﬁ ayatem% egt.%llilished for
*-determining who is black, who is white, who is in this ethnic group
“and who is in that. - e R group :
- -And I don’t believe that in this Nation we want to follow the ..
-path of Lebanon and Lebanize our political system. . e
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And T urge the committee and the Congroess to pull back from a
Var, T};jd@ﬂgemus course of legislative action.
you
The CHAmMAN. Thank you.
[Prepared statement of (’}nrdan Jones follows:]

Paxrangn SrateMenT 0F GonboN 8, Jones, Vick Prisinent, QOVERNMENT AND
Acapgmic Rrarions, Herraor Founpation

Mr. Chairman: My name Is Gordon Jones, and I am Viee Preaident for Academic
and CGovernmant Rslations for the Heritage Foundation. I would like to thanh you
for this opportunity io addross the Committee on H.R. 700, It Is eriticall ortant

t tho Eommmaa hear from those who are urging caution on this legl nlat on, We

eallnf here with legislation of considerable lm&act That much is admitted on
;n sldes of the laaue. There ia no reason to rush into action before sl the Implica-
ﬂ%’ prigvrcie lghljy P plored. Ind the Committee that legislati poscd ast
AN exAm ot mé remind the Comm at ation waa pro) ne
cm-recr the suppos problems of the Grove City decision of the Bupreme
ﬂ. Wa wete told t.hat the lgulntltm then pmpﬁuﬂ was Immutable, pnffact, that
- not a comma could ba changod without destroying it,
Here wo are almost o d\;mr lntar wi auluz n Jiffarent. bill before us, desi

n we are being told that there will be nﬁ
. amendments, that the bill is pzrfxt. wﬁuld like to i\l?‘z&t that last year's bill

could hmm beon Improved, and that thia year’s bill can be

" Lat est pome areas ﬁf pomneial difficulty whic -hauhi be addressed.
bafore Q.hll legisiation is passed,

One is the questim of what constitutes "nnntnmsv, or “aid.” There are profound
diffieultion in néﬁpﬁﬁi:he SBupreme Court's declsion that ald to a student mils
aid t5 the university where the student spends that ald. If indirect ald squals direct
ald In that sliuation, thore ‘are no limlts to the reach of the federal xavernmen
because gveryone receivea banaflis of aumc klnd Anmwha iden goods )

-services to recipienta of food stamps, 8 }nl Sa;umy ehm:ks

. daig price supports, or an{! other paymmt frorn the government would be sub, ’
| the reporting, admin

. reaucracy. I don't belleve the principle in firmly established, but there Is oven soma

m?t]i“ holding that tax exemptions constitute a benefit to an individual or an in-
riitution
I had always thought that there was some benefit in preserving some areas of our

lives which are not subject to federal authority, There will be no such areas if thia

isg‘hlatlau passes without some clariflcation of what is meant by the term “aid.”
- - Another way to preserve enclaves of our lives free from federal intervention is by
' tightcnlng the definition of "m;ipigm_" In particular, there needs to be an gxelunian
* < for "ultimate baneficiaries,” as has ously, .

existod :
It may be permisasible, deairable mn. to lnéluda an entire university campus If
discrimination is found in a federally assisted program of the nghml hu; it ia quite a

-different matter to say that an inftmicn in a job training F & compn

mtivgi, and enforcement ﬂrgﬁdum of the federal bu. ':, L7

ny in one State bringe under upaceofwhnimny!n;m ti=nnuonnl =

corporation, or to say that a \dolgtian in-a police department in rural Michigan
bri umhr <overage vvery unit or subunit of the Btate government. In the par-
rgot that Is devel around these In, the "trickle down,” "triclde
triékli around” theories need to be explicitly ted. g
ihﬁmglmmlmgnm term “violation,” rather than “dis- -
. icﬁmirmﬂm * The reason is that under tions promulgnted fodsral -
. ng:neles. julations ehlt wﬁuld hi ﬁpliém{ﬂ ‘ppmtd and cnmumged by legis- -
-~ lation, no nnlﬁn. 1 the form of
: S:lm and fadgrﬂlzimpmd tim ables are od into play. All that need be.
is that a statistical lmhnhnca in employment, udmh-ian. in com-
- peasations, or whatsver other criterion can be E;
‘mﬂmeimrhhuhmmnthcrmemﬂuﬂdmﬂng t the ac-
- is innocent until mn;ﬁ:ﬂty!;maﬂsd This reversal has been Adgpm!
a number of specific m.fm.. ?uhﬂnn.mdiﬁmcmrtdﬁdnmbut'
-we should never be éoqurtahh ﬁrm; it. We should never stand by and acquiesce in -
ita pamigim- affects on our fresdoms.
C Tem kﬂnlymmdahnutmmﬂmnfﬂﬁfim 'lhnti.nhelangnaz&.‘;
) ,lh;t tes into law “all of the regulations” issued under the four civil righta stat-
utes “‘as pfﬁin;!y interpreted.” In all umﬁﬂf, Mr. Chsirmin; 4 hl\rg to Ily that f.hat,_

up o nnd

inventive federal buresy- - |
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18 the slogls worst example of statutory IEHMQ}E 1 have ever soen. Laws ought to be
" aa clear aa thoy can be made, and (o include in them regulalory language that s
" subject Lo interpretation vargiﬂg from department to depariment, and from admin.
~ Istrator to sdministeator, from court to court, s pmrmtinn for confusion un-
- paralloled In my experlénce. If nothing alae ia chungnd in thia bill, that language
should be discard
regulation in queation contaln requirements and provision for what are usu-
ally called goals and quotas for minority hirlng and ad 'ancement. Including them
makes it lmfnmﬁw to include la the leglalation carsful definitiona of what consti-
tutes staiuas in a minerity qu
We have already seon, for eump]ﬁ that where there are minority huginess pets
ssiden In some federal contract requewis, non-minority businesses attemipt to get in
cm the action, The rlain fact is that when government allocates benefits on the baals
of race, ethnicity or gender or other irrelevant criterin, individuals will attempt to
ualify under tlm teria, Bomeone In golng to have to decids, under this legisin-
on, who la black, whn is Hiifﬁﬂfﬁ, and 80 on. It may be esnlest to decide who is a
m and wha s s waman. but us Penee Richards should have taught us, even that
noey
I snquma um if &ﬁg uthntinﬁ paason, it will necessary o establish some form of
. Ethnls and_ Racial Clamsification C‘nmmi-lnn, cha with making these tricky
Judgments, in fact, the Canmmum ' wish to consider the nssd for such a commis-
s:kmhlfr. this ths full H uuu At the very least, it should
provide the euurt; wha wil bg aallﬁl upon to settls the inevit h @mrcvmlag.
“with as much guldance ax piuﬂhla al to tha eriterla which should be
- 1 offer that ruguﬂm ssriousnoss, becaise somethi nsuh iuch a commis-
‘ -‘—llﬁawlllﬁ!;ﬁﬂy nuddtf&hhl ﬂmmﬂ that the mem-
“bers iz Commiitee will think betler of this entire line gf legislation, The fact is
. that it wmﬂd ba & mistake to wrlle iata law a ﬂquirtmint that race, gender, and
~ ethaleity be sonsidered in the allocation of govarnmental benefits, The 1964 Civil
5 Fl B Act eﬂabﬂshnd the iei%.malﬂiy of all men and women, o whatever race,
: ? untylﬁenf@rmbainlbammwithmpuet
- ind sue E snforcem be vigorous and permanent. But righta
inhin in dividuals, They do m;t hlonq tﬁ ;m;i. Ta insist on ﬂuﬁﬂﬂeﬁllmﬁ&}
of

. - outcomes in every aspect of our society

ment th

abaolute power nmoeiated with mmmm lf-! ’ﬁas tampg in great, but if we
ars to remain a free nation, It is s temptation that must be

It m@muﬁmm%@wtﬂrﬁmmPhﬂaﬁh{aﬂpﬂﬂmmﬁ
- - underlies this legialation, and to insist that our laws remsin eolgﬁ.:ihzd; The mis-
- mkuofeurpuuhmld not Isad us into even grester mistakes in the future.
" The CHAIRMAN. The next witness is Mr. Mark de Bernardo, man-
- ager of Labor Law, Chamber of Commerce of the United Stams :
: Mr. de Bernardo, we welcome you.

STATEMENT OF MARK A. de BERNARDO, MANAGER OF LABOR
* - LAW, CHAMBER OF COMMERCE OF THE UNITED STATES

Mf. m; BmAm Thank you, Mr. Chairman.
Eemard%?l’am manager of Labor Law for the

: US Chmbat of Cﬁmmem I am also -:nmmttea executive of the

o chimber'a labor rslations eagmittae bt in the first - Vi
.. Accompanying me today, in the first row sea -
' ginia Lamp. She is a labor ?él&éﬁyomﬁgﬁcmey for the U 8. Chamber -
- of Commerce. . B

M‘g’lgs chambeti; welcomes this oppaﬁgtgt etﬁg ap gfug this -
hearing, to express our concerns Jrove Uege
4 cane, our :gpagitian to the Civil Rights Restoration Act of 1985, and
" our support for the civil rights amendments of 1985, - s
¢ 'The ¢ch almvﬂshesmaammgnd andthanktha ehmrman Do
subcommit 'mqﬁty? e joint hegig; y? groﬂma?“ncgl |

or . conau t BI‘ :
this forum for dneuasion debata on what iu a very critical issue .
forall aonegmad;
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The U.8. Chamber, on behalf of ita mere than 180,000 mombers,
has a keen Interest in vur Natlen's equal gmplg{yment and civil
righta laws. The chamber is committed to tho principles of 331;911
employment apgoﬂunity and affirmative action and heartened by
the advances which have been made in these areas, particularly in
the last 256 years, Thers Is no room in America's work places for
discrimination, , :

, Howaever, there also is no room for the radical and unwarranted
expansion of Federal authority which H.R, 700 ropresonts.

' hile the chamber has lDZiE espoused a pollcy of promoting un
informed and conscientious business community's adherence to
both the letter and spirit of title VII and other antidiscrimination
laws, we also are cognizant that extremism in public policy can
create more problems than it solves. . , o

Extreme ernment intervention can be more of a threat to

civil righta and liberties than the safeguard ita proponents intend =

it to be, and in our opinion H.R. 700 typifies such extremism,

To summarize the chamber's gosiﬂon, wo oppose HR. 700, We
foel that this legislation substantially and inapprc ;;gataly expands . .

the cove and sanctions of four civil rights statu

H.R. 700 and ita {dsntical Senate Q@mmi@hﬂhfg. 481, rﬁpre; ST

sent a massive expansion of Federal authority over the workplace.
Similarly, these bills would expand greatly Federal control and au-
thority over State ond local governments, educational institutions,
and a wide range of private institutions, - -
The chamber believes that H.R. 700 goes far be {yend reversing
the Grove City decision. This bill mé)mnm a sweeping transforma-
“tion of our civil rights laws beyond not only the current status of
~ the law, but also the original intent of Congress and the interpreta-
- tion of these laws prior to the Grove City decision. . - - o
- - The U.8. SBupreme Court in the Grove City case dealt with the
issue of what tations should exist on the application of civil
gl satoesto ucationl lnstinions recelihy Federl Tunds
T asue 1 parochial compare the issues beir .
- dressed by Congress under the name of Grove C‘x? »
- What is at stake now is a massive expansion of Federal authority
- ‘over the workplace, and farms, State and .local fovarnmentg, :
schools, religious institutions, social clubs, even individuals. SRS
- _HR. 700 represents a threat to.the business community because -
-of qverlspging,nnd contradictory enforcement structures, because .
of duplicative recordkeeping, new dprivg@e rights of action, and a
_quantum leap in Fedaraf control of private Engfl@ﬁéﬁi practices.
- 'This legislation would extend dramatically he coverage of four
‘heretofore specialized civii rights laws to a wide spectrum of em-

- ployers, especially small busineeses, who were never covered or in-
: tpandedtnhemréredmtha P

.. Moregver, if enacted, ﬂﬁm,wqmd exacerbate the worst as-
mw{gﬂ dicial system, forum shopping, multiple claims, and
But ironically, H.R. 700 also represents a threat to the disadvan-

. . iaged and underprivil ofoursociety, . - . .
Laoor t would be the ultimate response of employers to enactment
. .of H.R. 7007 The Chamber fears that employers would be forced:
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into a position whérisgy thil:‘f:ﬁéé that amplajrgfa would bo forced to
pa’fhm articipate in Federal programs would be too high.

o CHAIRMAN. Mr. de Bernardo, the Chair regrots having to in-
terrupt, but there is a vote pending in the House. The Members
have only about 10 minutes to make that vote. For that reason, I
would appreciate lyou suspending at this time go the committes can
take a recess, a 10-minute recess. And you will be, obviously, the
witness in the chair at the time that we return.

Thank you very much. ,
The committee is in rocess for 10-minutes.

The CHAIRMAN, The committee is called to order. 5 ,
 Mr., %et ﬁxinnrdo was testifying at the time we recessed. We will
¥, mi
, t, DE BERNARDO, Mr, Chairman, I was just pointing out that in
- . many respects, HR. 700 ref:mnts a threat to the business com-
© munity, and listed some of the aspects in which we see it as a
threat to tho business community. -

. 8econd, I was pointing out that, ironically, we also see it as a
threat to the disadvantaged because of the effect it would have in
creating a disincentive for employers to be invelved in the volun.
tary programs, such as programs in the training and education
areas :

Rather than accept the plethora of strings attached to Federal

.. dollars, corporations understandably might retreat into a private
- sector shell to the disadvantage of many. o )

= For example, handicapped, veterans, and minorities who are in-

- volved in job programs which include some Federal funding ma{

- find the business community reluctant to participate when particl-

7 . pation subjects employers to broadly applied, su tial new ad-

: . ministrative costs, compliance reviews, and potential legal liabil-

- The spirit of volunteerism in ,emplogra. no matter how well in-
- tentioned, may well be dispirited by this legislation,

Perhaps the biggest area of concern for us deals with HR, 700's

©.scope, and if I could point out a couple of aspects of that in terms

- of our concerns. - : -

-~ A major problem with last year’'s legislation was the broad defi-
- nition of “recipient.” This year's legislation does not solve that

' problem, It merely transfers it to another definition.

tlmt it is questionab

..~ While H.R. 700 fails to define “recipient” appropriately or inap-
= gmpﬂgtely, it does define “program or activity' for the purposes of
. ., determining coverage of the four affected statutes. - S
v~ 'The bill defines lproiram or activity” in such a broad fashion
A e whether any parameters at all have been set
.. to delineate the reach of these laws. - -~ =~~~ =
o racing the flow of Federal dollars through trickle

down, ﬁ rickle up, and trickle across, this legislation has the poten- : -

tial of radically altering any previous concept or application of Fed.

ttached to Federal funds would thus become chains, ..

I e strings attached

- chains of an almost indeterminable length. - - - G
- The precise scope of ¢ of HR. 700 is unclear. However,
what is clear is that H.R. 700 is far too broad in range of cover- .-
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age which is possible and would be, if enacted, fundamentally
unfair to business and many other affected partics, )

I would like to make a note on the funding termination provi-
slon, as well, which we see as being a wrong approach,

Earlior 1 ipointed out that the bill, H.R. 700, if enacted, would
create a disincentive for employers to become voluntarily involved
in programs which we consider to be good government programs,
~ programs which benefit many. , N

In the same line of thjnkinfi the fact that the breadth of the
funding tormination provision Ja 8o broad would also affect the in-
nocent and a wide range of programs negatively, as well,

H.R. 700 eliminates the pinpoint provision and allows the various .
enforcing agencies to withdraw all Federal asgistance to the entire -
entity in noncompliance, ,

Such broad stroke funding termination would penalize the inno- -
cont, cutting off Federal assistance to o much wider range of enti- ..
ties and, correspondingly, to a much wider range of individuals s
benefiting from those Federal programs, ,

I would also like to make a note on the law pre-Grove City.

_The Civil Righta Restoration Act of 1985 coes not restore previ-
ous law in our opinion, at all, but in fact goes far beyond, far

‘beyond the current law, far beyond the concensus interpretation of

the law prior to the Grove City decigion, and far beyond the majori-

- ty judicial internretations of congressional intent. , o
f the intent of Congress is to return the law to where it was pre- -

Grove City, H.R. 700 does not do it, o R

_In our conclusion I would like to state that the Supreme Court's

~ Grove City College v. Bell decision could have inequitable ramifica-

_ . tions. In this regard, the Chamber of Commerce ;updp,oﬁ;s legisla-
tion which would provide for a simple reversal of this decision.

" . We believe that 8. 272, the Dole-administration bill, accomplishes = .
this goal in a fair and appropriate manner. -

- The Civil Rights Restoration Act of 1986, however, is an inappro-
‘priate and nnamegetable response to the Grove C'xgy decision,

~ The U.8, Chamber opposes H.R. 700 and 8. 431 and urges Con-
- gress not to enact this legislation. ’ ~
Thank you, Mr. Chairman, and membors of these committees.

The CHAIRMAN, Thank you. o ~ )
[Prepared statement of Mark A. de Bernardo follows:]
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PrEranzn Bratesient oF Makk A, nk Deananoo, on Rgrare orF the US. CHamuen
orF (Buugsncs

I. Statement qgrjnrtyfrg}_’t

1 am Matk A. do Parnardo, Manager of Laber Law for the
Chamber of Commerce of the United States. I serve as tha Commitiee
Executive for the U.8. Chasber's Labof Relations Committee and am a
member of the District of Colusbia Bar and the Amarican Bar
Associntlion labor comsittees, Accowpanying me today is
Viuinh B. lamp, Labor Relations Attorney for the U.§. Chamber,

The U.3, Chamber welcomes thias opportunity to appsar before
this jolnt hearing of the House Education and Labor Comsittes and
the Subcommittes o8 C4¥il and Conmcitutional Rights of the House
Judielary Comsittee to axprons our consarns About the frove Cit
Lollege v. Rell ﬂig.himy, our opporition to the Civil Righes
!lngm-gtlnn Act of 1985 (H B. 700/8. 431), and sur support for The
Civil Rights Amendments of 1983 (8. 272).

£

The Chamber also wishes o enmﬁa and thank the Chairmen,

. Ranking Minority Hewbers, and Hembers of the Cozaittés and

Bubcommittee conducting these joint hearings for providing this
forus for 8iscussion and debste on what 1 a vary critical issus for

all concerned. It ims our hope that a full and ressoned esamfnation

37 104 8. ce. 1211 (1984).
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of all the lssuen involved in the Grove City debate and all the
potentisl ramifications of the legislative altarnativas aov under
consideration will prove well worth the time snd effort,

The U.5. Chamber, on behalf of {ts more than 180,000 membores,
has & keen interest in our natien's siqual employmant and civi}
blghta lawe. The Chanber 1s committed to tha prineiples of equal
enployment opportunity and affirmative actlen and heartened by the
advances which have been made in theas areas, particularly in the
last 25 yeara, There 1s no room in Amevica's workplaces for
divcriminacion,

However, while the Chamber ham long espoused a policy of
prozoting an informed and conmeientious business community's
adietence to both the letter and spirit of Title V1I and other
anti=discrimination lava, ws aluo are cognlzant that extremiam in
public §§Ii§Y can craate more problems than it solves,

Ext¥eme government intervention can ba more of a threar to

eivil righte and liberties than the safeguard 1ts propopents intend
it to be.

H:R: 700 typifies such extremies.

11. Busmary of the Chasber Position

The U.8. Chasber of Comerce opposss The Civil Rights
Restoration Act of 1985 becasuse thia legislation substantislly and
insppropristely expands tha coverage and sanctious of four civil

rights statutes.2’

2/ H.R. 700, if epacted, would amend Title VI of the Civil Rights
Act of 196‘. '42 u.s.C. Bec. 20004 !:,ﬂ‘,gii Title 1X of the
Education Asendments of 1972, 20 U .C. Sec. 1681 et seq.,
Section 504 of the Rehabilitstion Act of 1973, 29 U.8.C.
Bec. 794, and The Age Discrisinstion Act of 1975, 42 y.8.C.
Sec, 1501 at seq. :

1276
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H.R, 700 and 1ts identical Senate companien bill, §. 431,
raprasent & massive expansion of federal authority over tha
workplace. Himilarly these bills would expand greatly federal
control and authority over atate and local governments, educational
institutions and a wide range of private institutions.

The Chaaber believes that H.H. 700 goes far beyond reversing
the Grove City decision. This bill represents a sweasping
tranaformation of our eivil rights laws beyond not only the curraent
status of the law but also the original intent of Congross and tha
interprotation of thase laws prior to the Grove City decision.

The U.5. Supreme Court im the Grove Clty case dealt with the
iasue of what limitatfons should exist on the appiication of civil
rights statutes to educational institutions receiving federal
funda, That imssue is highly parochial in contrast to the issues
being addressed by Congress in the name of "Grove City.”

What 18 at stake now 1s a masaive expansion of federal
~suthority over the workplace == and farms, state and local
governnents, schools, religious l:stitutions, sceisl clubs, even
individuals.

H.R. 700 represents s threat to the business comaunity
because of overlapping and contradictory enforcement structures,
duplicative racordkesping, nev private rights of sction, and a
quantum leap in federal contrel of private smployment practices.
This legislstion would extend dramatically the coverage of four

.. haretofors -pzhiind civil rights lavs to a wids apectrum of

. employars, sspecially small businessas, who were never coversd or

‘intended to be covered. MHoreover, if enscted, H.R. 700 will
‘azacerbate the worst aspects of our judicial system —- forus
shopping, multiple claims, and harassment sctions.

1277
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But H.H: 700 aluo represents a threst te the dimsdvantaged
and underpriviledged of our pocistly, What would be the ultimate
responas of employsrs to enactment of H.K, 7007 The Chambar fears
that esployers would be forced intc a position wheraby the “prica”
of partieipating in federsl programs would he tod high. Rather than
asccept the plethors of strings attached to federal dollars,
corporatione understandably might retreat into a privats sector
shell to the disadvantage of many. For example, handicspped,
veterand, and minorities who are involved in job programs which
include soma federal funding may find the business community
reluctant to participste when participation subjects employers to.
‘broadly-applied, substantial new administrative coats, cocpliance
revieva, and potential legal liabilities. The apirit of
volunteerinm in employers == no matter how well=intentioned -- may

well be dispiriced by thia legislarion,

The U.5. Chamber in its poliey on equal employment
opportunity:

® Supports “all ressonable and necessary steps
designed to achleve the goal of equal employment
opportunity for all™; ' '

o Balieves "governmental action should be carefully
Enidcd +s+ to insure fairness and due process of
w for all®; and T———

e Further believes that "granta of authority to
adainistrative agencies should be ?ttic;lg
construed and carefully defined,"

The Civil Rights Restoration Act of 1985 contradicts each of
these preceptss .

3 Folicy Declarations, adopted by the Chamber of Commerce of the
United States, p. 134 (emphagia added).
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® PBecause its scope of coverage and sanctions 1s far
too broad, H.R. 700 is unreancoabls and unnecessary
to tha appropriate goal of presstvation of eivil
rightag

® Because the bill is ovarbroad end asbiguous,
particularly in 1€s definition of “program or
activity” which triggers covérage, it is not
“carefully guided,” "srrictly conatrued” or “carefully
defined;“ and

= Bocause H.R. 700 would, inter alia, subject farmera,
ranchers, and other smsll business men and women to a
hailatorm of new rules and regulations from incidental
contact with federal dollars, this bill does not “insure
fairpess”; it insures unfairpesa. T

When The Civil Rights Act of 1984 4 vas introduced, tha
U.5. Chamber directly addressed the 1lmeues presented 1n tha Grove
City debate, The result was adoption of the following policy:

The Chamber of Commerce of the United States oppomes
any legislation which would unnecessarily: (1) expand
federal control of private employment practices, (2) enlarge
federal jurisdiction in the public sector, especially over
state and local government institutions, (3) ineresde the .
nusber of sgancies able to bring equal eamployment opportusity
enforcement proceedings, or (4) create & great surge in
1itigacion b)i granting broader rights of action to private
plaintiffe.d , '

The Civil Rights Restoration Act of 1985 clearly conflicts
with this policy. H.R. 700 should not be enacred.

%68/H. R, 5490

3/ 1ia policy statement was approved by the Chamber's Labor ,

. - Relations Comaittes, and subsequently by its Board of Directors,
becoming the official policy of the Chasber on July 25, 1984, = -
Thie statement provided the basis for Chasber oppositions to
The Civil Rights Act of 1984, 8, 2568/H.R. 5490. :

v 1279;
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I11. Decreased ggplgygf,Pittigipgt;ggi%gﬁﬁsgégalﬁP:ggrgma

A major effect of H.R. 700 on tha private sector would be a
vwithdraval of employers from participation in voluntary federal
programs, to the detriment of large segwonts of our
doclety.

X Employers recognize that H.R. 700 would greatly expand the
application of & myxiad of current regulationa to company activitips
totally unrelated to the oparation of a federally-assisted program.
Because “good faith” involvement in a fedarally funded program would
subject that esployer in all of its operations to increased
reporting requirements, compliance reviews, and potential logal
claime, that ewployer mipht be likely to withdraw from such
patkicipation altogether,

Oda critical area where there would be significant adverse
consequences would be federal training and employment programs.
Although Saction 167 of The Job Training Partaership Act (JTPA)

. clearly subjects thosme entities operating training programs to

nondiscrimination probibitions, JTPA does hot extend those

- prohibitions to employing establishments that are in contact with

JIPA programn. Under H.R. 700, becsuse such employers would be "a

.- eorporation ... or any other entity »++ A0y part of which ias

- e¢xtended and employers might not participate for fear of increasing
; their exposura and 1lability under the various civil rights laws.

. 8/ Séztiéﬁi 3, 4, and 6, paragraphs (3) and (4); and Section 5,

. paragraphs (4)(c) and (d), of H.R. 700 which, in part, defines
“program or activity™ for purposes of cover.dge,
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Uader Becretary of Labor Ford B. Ford expressed thia concern
vhile fwaponding to & Senate iuquiry about what the effect of The
Civil Rights Act of 1904 would be on Dapartment of Labor programss

It Lo posnible, therefore, that 8. 2568
vould cause employsras to avoid federally
supported training and employmant servicen
in a belief that they were prudently
avoidiung 'new’ burdene or compliance risks.
Under such eircumatances, employera:

e . Might not provide training slots for JTPA;

# Might not provide training slots for The
Emergency Vetetans Job Training Act (EVJTA);

Might not list jobe vith tha employment
nervice;

s Hight not teke advantage of the Targeted
Jobs Tax Credit (TJTC); and
Hight not serve on Private Induatry

Councilp {(P1Cs) and State Job Training
Coordinating Councils (SJTCCs) ...

In sum, (becouse 5. 2568 would “dimcouraze
smployers' participation” in training and
eaploysant servicas, it 71:“1:1) condemn auch
activities to futil!.ty._

Although Under Secretary Ford's concerns were about the
affact of The Civil Rights Act of 1904, we are convinced chat The
Civil Rights Restoration Act of 1985 would have the mame "chilling”
. effect on employers' willinguess to participate in federal
esploysent and traluing programs, The result would be decreased job -
- opportusities for those in our society whose need for auch
: " opportunities im greatest,

Ironically, 1f enacted, H.H. 700 would have the unintended ;
negative affect of being counterproductive to the goals of a host of
worthvhile federal programs. :

: I/ Tetter from the Honorable Ford B. Ford, Under Secretary of Labor
to Sepator Oryio.Match, Chairman of the Labor and Human )
Rescurces Committee dated June 25, 1985, p. 2 (emphasis added), :
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V. H.R., 700's Scopet A Major Prablem Arsa

The Civil Rights Restoration Act of 1985, like itas
predecessor legislation, The Civil Righta Act of 1984, ia unclear in

" Just how far its coverage extends. However, what Ae clear is that

covarage extends far beyond any parameters praviously jsagined or

suggented,

A major problem with last year's legislation was the broad
definition of "recipleat.” This yearfs legislation does not solve
that problenm, 1t merely transfers it to another definition. While
H.R. 700 falls to define “reciplent™ -= appropriately or

ivappropriately ~~ it does define "program or activity” for the

purposes of determining coverage of the four affactad statutes,

The bill defines "program or activity” in such a broad
fashion that it is questionabls whethar any parameters at all have

..’ been set to delineate the reach of these laws. Through tracing the
.flow of federal dollars through “"trickle down,” “trickle up,” and
““trickle across,” this legislation has the potential of radically
‘altering any previous concept or application of federal authority.

The "strings™ attsched to federal funds would thus becoma

chaing = chains of an almost indeterminabls length.

" The definition of "program or activity” in Tha Civil Rights

Raatoration Act of 1985 1s:

Por the purposas of this titla, the term

"program or activity” means all of the

operationa of — o

{1)(A) a dapartment or agency of a State
or of & local government; or

(B) the entity of such Stata or local
government that distributes such
assistance aud each such department or
-agency (and each other entity) to
which the sisaistance is extended, in
the case uf assistance to a State or
locel goverument; '
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€2)(A) & university or a systes of highsr

sducation; or

{B) a local sducational agency (an
defined in section 198(a){10) of the
Elesaniary and Secondary Education Act
of 1965} or other school aystem;

(3) 8 _corporatien, partnership, or
other private organirzation; or

(4) any other entity detersined in a
manner consistent with the coverage

provided with respect Lo entitien
_describad in psragraph (1), (2}, or (3);

any part of which 1s extended
’ B/

Federal financial sasistance.~’

The bill extends these four civil rightas atatures to
corporations and partnerships, as well as to “other private
organizations ... or any other entity,” which is “determined in a
‘mAnfier consistent” with the other provisiocns. This represents a
"catchall” provision which truly "catches 211.”

»

8 e c1vid Rights Restoration Act of 1985, Sections 3 through 6
(emphasis added).
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Yurthermora, there 1s No "consistsnt” sauner of deteralnatlon

. bacause there have baen bo deterwinatious. Parageaph (4) i
anbiguous and confusiog and clearly would require extensivs

litigat1on to give 1t mesning. :

- Hoee lmportantly, coverags 18 extended by this section to
“all of the operations ... apy part of which 1s extended Federal
fioanctial assistance.” Can théere be any doubt ihat all of a

~ corporation's operations ~~ including ite parent companies, holding
companias, subsidiaries, and franchises ~- would be covered 1f “any

© part” of that business received any federal assistance?

Under a “trickle down" application, “extended Fedaral
fivancisl assietsnce” could be Interpretsd to mean direct of
‘indirect extension, further fueling the engine of government

- inte=yention,

Is 1t the intention of the proponents of the Civil Rights
Restoration Act of 1985 to subject —

® Crocery stores which accspt food stasps;
e Pharmacies which £111 Medicare prescriptions;
e Banches vhich participate in federal irrigatica projects;

o Faras which recaive federal p:ie.g aupporta or disaater
loans;

¢ Insurance offices adminintering Medicare or Madicaid
prograns;
. ';plténnt owners accepting restal vouchsrs; and

¢ Other i::ll businssses

I

B 1] Qstiai:lv- guﬂfuﬁme requirements, mipeeum-, nud 1n:n|sioga
by unkoown regulators on unknown regulations bacause there is that
' nmt. however tenuous, tn “federal financial assistance”™?
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_1a 1t the iptention of the propovents of this bill ‘o subjeet
avch gpall businesses toy

s HNumerous eomplex pew affirmative nctlon rules and
regulationy;

& On=mite compliapce {nspections;

. Overlapping and contradictory enforcemant Wiructutas)

s Duplicative recotdkeeping requivementa; and

¢ HNew privats righte of action?

Could a coroer grocery #tore, because it 1s an “entity” which
by virtue of its scceptance of food stamps is “extended Federal
financia) analstsnce” undet this bxilg?s—" be brought to fourl to
hire the handicapped or elderly, or because it falled to provide
access ramps for the handicapped, or widesed alsles, lovered
shelves, of liome delivety for the disabled?

H.F.. 700 raisas edgnificant coveragm questions in other
respecta: there appaars to be no cutoff of coverage =~ up or down
the corporate ladder =~ to “all of the operations of ... &
corporation ... {1f) any part {i®) cztended Federal financial
Assistance.”

3/ \mder paragraph (1) of Sections 3, 4, and 6, and paragraph (4)(c).

. ©f Section 3, s grocary stora may bs considersd a “corporation,

. partuefahip, or other private organization,™ sither unto iteelf or
as & subsidiary of a corporate entity which receives federal doliars

. 4o some other capacity; or it may be covered under the catchall - )
provision &8 "any other entity detaruined 1a a sanssr consistent
vith the coverage provided with respect to entities descxibad fo
paragraph (1), (2), or (31)" because the “samasr consistent” could ba
considerad asalogous to the Crove City College situation whereby

.. aorollment of & single student Teceiving fedaral atudent loans ,
triggars coverage of the collage itmelf, despits tha fact Crove City
Collage accepta no federal funding dirsctly,

1285
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This may well wean that if cae plant of an aAutnmoblilas
manufacturer participates in a faderal jobs progrem, tl» entire
ofganization in all ite plante and subeidiaries im extended first=
time coverage of the four sffected edvll sights statutes, HNow ia a
plent manaper or supervieor at one plast in one wiate mipected to
kfiow of, wuch leas to cowply with, four statutes, the application of
vhich is baned on another plant manager's participation in good
faith {n a federal jobs program at a plant on the other side of the
country? Hoteover, is H.R, 700 intended to trigger coverage from
the parent company of a retsil chalo to all 1ts franchises or from
ote franchise up the corporate systes to the parent company and then

parc of vhich®™ language suggests that the answer to these questiens

hould he “yew,”

Is this fair to shaaégsplayera == ot thelr employees,
stockhelders, creditors, and customers? Extensicn of coverage could
force aiveable economic expendituras and cursate significant

. disruption of operations or curreat personnsl practices.

The precise scope of covarage of H.R. 700 s ynelear,
However, vhat is clear is that H.R. 700 is far teo broad im the
range of coverage which {s possible and would be, 1f epacted,

yfundgncgtnlly unfair to businesses and many other affected parties.

v. Jeraioation Provialon! The Weong Approach.

R:R. 700 Fundtn

Ihe Civil Rights Rastorstion Act of 1985 would expsnd greatly
the federsl government's power to deny or terminats fioancisl
assistaoce. Such funding terminstion, as provided for in H.R. 700,
is too Exaadlin applicarion and would penslize too wide & specerus

' of amployars and other bensficisriss of foderal ProOgrans.

1288
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i, 700 not only extends substaniially the resc. of the four
&ivil pights statutas, but 1¢ alao incrsades dramatically the
santtions for nosocomplisnce under these laws. Currently,
noncospliance is penalized by withdrawal of federal funding Irom
“the partieular program, or part thereof, in which such
noncompliance has been found ;‘;12-’

H:R. 700 eliminates this “pinpoint provision™ and allows the
various enforcing agencies to withdraw all federal aseistance to tha
sfitire entity in sohcosplisnce. Such broad acroka funding
tarsination would penalize the innocent, cutting off federal
assintance to a much vider raoge of enti{tisn, and, correspondingly,
to a guch wider range of individuale benefiting from these federal
prograne.

H.R. 700 provides for fund termination “to the particular
assistance which supports such ﬁﬁnemplhnat;‘gf & aovel and
slastie concapt requlrlog 66 primary nesus bastvsen the entitfes l1a
ﬁmuiplimi}gs and sntities cut off from federal assictanca.
yundisg cut off ceases to be an esquitable or appropriate resedy vhen
such termination 1s stretched farther and farther to imelude ’
utelated of remote activitles of distant affiliates.

20/ por example, wee Title IX, 20 U.8,C. Sec. 1682.

w &eti;;:ss{b) (1) and 3(b) of The Civil Rights Restoration Act
) of ] I 3

i/ "Moscomplisnce™ 18 used tather than the term "discriminarion”

; becsuse an antity can ba cited for soncompliance without ever
iaving besn found to have discriminated or, in fack, without
dilscrintaacion having bean alleged. Crove City College
In an sxinple.




The “which aupports” langusge of the bill'g funding
termination provision Is consistent with several other provisions of
the bill in fes ethereal, ambiguous, and undefined pature. Howevar,
because any federal assistance to part of an n:;;ntxsgian'pfasumbiy
emables that organization to shift rescurces to nonasaisted
prograns, any federal funding could be viewed as “gupporting”
nonconpliavce, regardless of whether the discrininating operation
raceived faderal aid directly,

Vi. The jaw: _Pre=Grove Clty

MR 700, in 1ts "Findings of Cobpreds™ opening, ataten:

iegisluiw action 1s necessary tu reslofs
the prior conafetent and lon ~atanding
exscutive branch Interpretation an iroad |,
inatitutiop-wide nppuau?n of thoee Imﬂl ag
previouely adaloietered .1,

:gam:iﬁ whlch extend federal Iiunehl nﬂ-fane; have neither besn
"consistent™ nor “long-standing.” - Interpretations have, in fact,
. been highly inconsistent snd irregular, and the nature of thess
interpratations are 1o such & state of flux, that bo principle is
‘lﬁggéﬂgndin;: ’

13/ the civid Rights Restoration Act of 1985, Section 2(2)
(eaphasis added).
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The assertion that exscutive branch Interpratations hava been
"brosd, institution-wida™ is similarly sisleading. Although soss
interpratations bLave been construed by the courts te provide for
institution-wide coverage,; the clear majirity of court decisfons can
be characterized ss prograw-spscific in their intarpretation of
. covarage and fmd tarmination. Wumarous federal courts have hald
that the nondiscrimination provisions of atatites covering
federally-funded programs are not institution-wide in their
i?ﬁliéﬁtiéijriﬁ- N

Clearly, therefore, The Civil Rights Reatoration Act of 1985
dus HOE Feetore previous lav ab all buk, in fack, goes isr beyendi
{1) the current lav; (2} the consensus interpretatlion of the law
prior to the Grove City decision; and, (3) the majority judicial
detersinations of congressivoal intent.

1f the iotent of Congress 1s to return the law to where it
was pre=Crove City, H.R. 700 does not do ict.

iﬁlﬁn, 0% ¥.4 bth Cit., 1982), vacated and resanded

o7 E.ce. 1&73 (19!5); Dougherty County Bechool System ¢, B

694 §.24 78 (5th Cir., I98Z)} Ries v, Fraanld Jani el 9
m 24 336 (Lat Cir., I3 :

Supp. 311 tlaﬁ. Va., 1982); Oths A
507 | ‘“!P; 1;7‘ (g-ﬁg mﬁ;' 3 RS 0
grounds, 639 .24 309 {5&3 m., HB;): pag

Metals l:e- Inc. .

this haﬁ '™ thi Crove cx decision vas to !n:tmat such
statutea' coversge and fund termination provisicons
progras-specitic.
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Othar MaJoxr Misiness Concerns Regarding H.r. 700

(A)  Policy Concarna Regardisg "Big" Government

Although this statemsnt has foeused largsly on the
tiegative impacte of The Civil Rights Restoration Act of 1985
on the business comsunity, the Chamber alao 1s very cognizant
of the bill's negative potential ito Impsct on educationsl
insritutlons, &tats and local governments, and privats
institutions of all types.

Tuis i1l represenis o major leap in the wrong

direction, It ralses fundamental quesntiona about the
appropriate reach of the federal governsent, aod

parochial and highly techaical legal problem. Whatever tha

‘appropriste response tha U.S. Supress Court should have had

to the Grove City case, this response is legislative overkill,
4o overreaction which conforms to the premise of those
advoeatss whose solution to every perceived problem 1s more
;mmgg, more ragulation, more litigarion, and mors
taxpayer dollare.

H.R. 700 fiﬁf;itﬁti s vehicle for massive gOvernment

intrusion in private and public fuatitutions.

(B)  Policy Concerna Regarding

Io many raspects, H.R. 700 aleo represents a threat to
institutiosal end individusl civil rights anod libertiss ==
ironically 1o light of the intentions of ita proponents to
protect civil rights.

1290
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Proponsnta may fores prosotion of tha civil
rights of sowe at the expense of intrusion
iato the civil rights of othera. The intereats at stsks
ate compelling and multiple, sod 1t ia
short-aighted to percelva a slngular iaterest as controlling
when to do ao threatens the “"rights™ of thosa who wish to
attand independent colleges, the integrity of privats
iﬂitiiutiéuig‘—él the autonomy of religious organieations,
or the sconomic viability of small businesses.

The debate ovar Qrove City has, at times, under the
sAcrosant and 1rresistable bapner of “civil rights,” featurad
a very real intolerance of the many Ilntereats invelved., As
Jereny Rabkin, an Assistant Professor of Government at
Cornell University recently noted, Grove City leglelation '
has gone “a long wvay toward transforming federal education ’
a#id from an sngine of opportunity to sn instrument of
regimsntation iiiﬁl {msuch legisliation) 7
posas 'gt-n dangers to tolerance and ﬂi?lflii)':’gl

H.R. 700 wiuuid trample the rights of mapy in the nane
of preserving the rights of soma. .

35/ crove City College's "transgression,”™ after all, was & desirs
to saintain its independence, not discrimination.

16/ =5 cavia Rights*® Soars,” Jersmy Rabkin, Nav Parspectivas, Tha
0.8, Commisaion on Civil Rights, Winter, 5: Pole

a7/ 1b14, p. 6.
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(C) Businessas’ Concern Yor Coverage of Fducatlonal
Iostitutionn

While the Chamber im espscinlly concerned sbout the
scope of application of these starutes to the business
compunity, it also is concerned about how broad an f{mpact
Crove City legislation vould have on educational entities,
This concern 1% magnified by the fact that:

¢ DBbucinesses are Educators -~ Many eaployers are
t u 1 "bupiness” directly or
inﬂiructiy, ar have extensive educstional or
training- pxug;nsa for their employees, or
share vith acadenia fuading, faculry, or
facilitien for aueh programs as management
seminars or appreaticeship training;

Tostitutions are "buminasses” in f.hi full

sense of the term. Furthermcre, they may engage
in noneducational “businesass™ co campus,
providing housing, book store, restaurant, lsundry
and other such services, or may run of f-campus
businesses as a function of their financiasl
diversification; and

* Schools sre davervcin ix Business — Finally,
many collegsa and (ai.eXoities have siteable
endowments, monies from which are invested
commonly {n the private sector. Such
investoents might be conmidered & sufficlent
paxus to trigger additional ecivil rights
coverage to the outaide firss under H.R. 700,

To the extent that cﬁur-;a of any or all of these
relstionships between business and educational
institutions is not lpiéifi:;uy dijinut:d; the Chambar
businesses and coverage achieved through the catchall
provisicns of H.R. 700, the Chanber also is troubled by the
potential for indirect coverage through H.R. 700°s
inclusion of educstional iostitutions under its
definition of “progras or activity.”

. remains desply concerned. Beyond direcr coversge of
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(n) Special Concerna about H:R. 700's 1mpact on_Small
Businesses

The Chamber ia particularly concerned about what the
implications of The Civil Rights Restoration Act of 1485
would be for small businssa. Nearly 90 percent of the
Chanbar's more than 180,000 membars ara small businesses
. employing 100 or fawer enployees. To the extent that

H.R. 700 hae a catchy title, ig superficlally very
appealing, and addreases very real ~- and legitimate ==
concerng with the Suprens Couryfe Groye Clty decialen, its
potential fmpact on buainesgs, particularly mmall bu:ine&a,'
way have boen cbmcured. To subjeet small businesses

to the regulatory excesses of such extensive requiiements
vould be especially burdensome and unfair,

VIII. The Civil Rights Anendqeﬁgia of 1985

While the Chamber 1s convinced that The Civil Rights’

: Restoration Act of 1985 1s the wrong responss to the Grove City

decision, we are syspathetic to the preaise that the Suprems Court's

“decision may have crastad potestial inequities.

The Chaaber therefore supports 8. 272, The Civil Rights
Amendments of 1985, introduced in Jaouary by Senators Robert Dola

~ .and Orrin Hatch and supported by the Reagan Administration. We feel
8. 272 1s an appropriate Tesponse to the Grove City decision,
84 272 would affect all four eivil rights statutes addressed in

H.R. 700 and would ensurs that aoti-discrimination coverage of

. wducational institutions Tecelving federal fundiag would be
_inatitution-wide, Dot program-specific as is currently the law in
" the wil.; of ths Crove Eig’v decision. S, 272 Sets such lisitstions
~ in & realistic and appropriste manner, so as not to overextend

. cmrjja! even under an institution-wide application.
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Ths Chambar believes that 8. 272 effectively reverses the
Grove City decision without the overreach inherent in slteruutive
“eivil righ:a™ propozals.

IX.  Conclusion

The Supramse Court's CGrove City Collsge v, Ball dectsion could
bave inequitable ramifications. Towsrd this end, the U.6. Chanber

. of Cosmerce supports lagislation vhich would provide for a simple

reveraal of this decision, We believe 8. 272, the
vole-Administration bill, accomplishes this goal in & fair and

approprisre mannar.

The Civil Ripghts Restoration Act of 1985, however, 18 an

{pappropriate and unacceptable responme to the Grove City decislon,

The U.5. Chambar opposes H.R. 700/5. 431, The Civil Rights
Reatoration Act of 1985, and urges Congress not to enact this
legislation.
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The CHAIRMAN. The next witness is Mr. William Taylor, on
“behalf of the Center for National Policy Review and the Leadership
Conference on Civil Rights,
Mr. Taylor.

STATEMENT OF WILLIAM TAYLOR, ON BEHALF OF THE CENTER
FOR NATIONAL POLICY REVIEW AND THE LEADERSHIP CON.
FERENCE ON CIVIL RIGHTS

: Mr. TAyLor. Thank you, Mr. Chairman., ,

. " As the Chairman gaid, I am here basically to respond to ques-
tions that may not have been covered full in my teatimony last
" week, and I don’t wish to tread on the good will of this committes

by making a lengthy opening statement, - R S

I am not going to respond to the veritable blizzard of ohjections
that we have heard from some of the witnesses over the past hour,

- but I would like to make three brief ?iﬁﬁ about the types of criti-
clsms that have been leveled against H.R. 700 and how I think they
‘ought to be evaluated by the committee, , )

. First, some of the criticising that you have heard are based ona
failure to understand the basic policy reasons underlying the dis-
tinction that has been made between broad coverage, on the one
hand, and narrow or pmci:omted termination, on the other hand,

cti le until the Grove C‘itiy case, - S

- In the Taylor County v. Finch case, whose importance, I might

. say, is acknowledged by everybody on every side of this debate but
- which is misconstrued by the opponents, the Fifth Circuit said that _

- the reason for pinpointing any termination of- funds—and here I

 am quoting—"was not for the protection of the political entity "~ - -

_ - whose funds might be cut off, but for the protection of the innocent =
o ébieneifiﬂjgiaries of programs not tainted by prior discriminatory prac-
" Now, these reasons for limiting fund termination in no way sup-
- port a limijtation on coverage. L o I
-~ - Institution-wide coverage permits other remedies—for E:amtgle.
' 7 negotiated settlements, injunctions in suits that are brought eitl
- by private parties representing victims of discrimination or by the
. Justice Department—and those settlements or suits that result in
unctions terminate the discriminatory practice and not the flow =
- of Federal funds. =~ o o PR
‘. In the case of those remedies there ‘s no pos: ible harm to an in-
- nocent beneficiary, since all that haprens is a termination of the
‘- discrimination. o o
-+ Now, Congress understood this, the agencies understood this, the
-.courts ‘understood it up until the North Haven and Grove City

' "And what H.R. 700 does is to restore this and point this impor- * :
o tangﬂdgt;neﬁnn retaining, I might say, pinpointed termination of -

% Now; ‘second, some of the criticism is based either on a misunder-
- standing of how the four laws have o rated over the fvears orona.
. failure to read carefully either those ws ig’. HLR, 100 itself. .

235
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An example nf the first kind of problem is in the suggestion that
was made here b representutivea of the Civil Rights Commission
that ln deﬁnin,ﬁmfmg‘ram or activity”’ ~—

Berry. is some repreaantatives

Mr TayLor, Some representatives. I apologize to Ms. Berry. I

tx? to be more specific in my references in the future.

That H,R. 700 in same way alters the definition of the recipient.

Now, if you read these statutes, it is clear that there are two de-.

' | terminatinns to be made.

First, is someone, some entit, gv a recipient of federal funds?
. Second, if the answer to that question is yes, what is the scope of
coverage ‘of the récipiant s operations?
... The definition -of “program or activity” in H.R. 700 relates only
__to.the latter, If gomeone is not a recipient in the first place, then
the second inquiry is not triggered.
' In .short, by way of exam Pla; a corporate farmer that received
Eiea iuppﬁrts is not a recipient now under the law and could not
.H ﬁd& a recipient - undsr the program or actlvity definition of
‘ "An example of the latter kind of problem, of the failure to read }
.- the bill carefully, is, I think, illustrated by the discussion we have
" heard from Ms. Chavez about any other entities, which she said, if
rn ﬂatas are correct, was vague, apen-ended and limitless in ita ap-

in Wall, it is clear, if you read the bill, that ‘the deﬁnitian of any_
"+ other. entities is limited by the principles established in the first
" three subsections. That is what it says precisely. -
. The alternative, we are not told what the temative would be, I
. assume the alternative would be to try to list ever type of entity '
- that receives Federal fhnds water districts, sewer cts, housing
authorif.iea you could think of, and then to gpecify the
of eac T‘hnt is not necessary. That i
If Congress undertook such an endeavor, it would inevitably leave
out some kinds of entities and you would be faced with mom ques-

¢ tions of interpretation than yau m faced with right now.

.. . _.'The notion that somehow this ut in here as a kind of sneak -
fow ‘_fdevics to axpand eove:aga is simply on a misreading of the .

- ThJer it is clear that some of the criticism is directed not at how -

- well H.fi. '700 restores coverage prior to Grove City, but at the fail-
o ure of Cor in ene these laws in the first place to carve - -
‘. out exemptions on behalf of special interests that wculd permit in-

" stitutions to practiee diaeﬂmination even while they were remv‘mg

" Federal funds

In this camgary is the claim by aame ﬁarealy independent col-

i leges, as they style themselves, and the claim of Mr. Pendleton

... here today to exemption from nondiscrimination regulations when g
:;"t.h mve only certain kinds of Federal assistance.
o fact of the matter is that the ‘Congress was very cai‘eful in_,f -
dra ‘exemptions in these laws, and it did so an,ly whan jtis
;;tho h ‘that. other . values—for example, the interest in 1 1
reedom—outweighed in that particular instance.the na

s not really poesible,
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And I would suggest to you, if you listen carefully to the teatimo-
1y of some of the opponenta of this legislation, you will hear very
Sétiﬂeteehm of the opposition to title VI in 1963 and to the stat-
utes that succoeded it. - , ,
- You will hear that the laws are an invasion of States’ rights
- that they are an invasion of righta of private property, and I would
suggest to you that Congress has addressed thoese questions and
’ aug t not to address them again now, ,
g the same token, the real quarrel of some of the critics is not
- with the coverage of the law but with the substantive requiremonts -
“of the laws themselves. And Mr. Jones was very frank in that
statement. . . ) -
. This bill has nathing at all to do with the substantive require-
ments of the law, with affirmative action, with school desegrega-
tion remedies, with abortion, or with other matters. -
“ And I might say g?réntheticgl r that the decision of the District
Court here In the District of Columbin cose this woek was not a
~decision that invalidated race conscious action. In fact, the court
speciﬁcﬂlv embraced the necessity for race conscious action. It
merely said that one aspect of the plan, in the court’s view, wag an
imsroper aspect of the plan, , o . .
But all of that to one side, this is not the forum for that. If
people want to take on this issue, and obviously they do, we are
rea%lt:ktake it on in an appropriate forum, and this is not it. =~ o
1 , Mr. Chairman, that the proponents of this bill have an

" obligation to level with this committee and to say what their un.. =
.~ derstanding of the bill {s, what it would do, to answer your ques-
- tions as and frankly as th

: ey can,
RS Bﬁ the same token, I think u{e opponents have an obligation to
. level with this committee, as well, and I think if you listen to the

testimony,” what you have hea from Mr. Pendleton and Ms. e
- - Chavez is that they would not restore pre-Grove City coverage at
- all. . Indeed, they would leave matters where they are, and then
. they would carve out some new exemptions to the law, exemptions -
~that never existed before, , - R
', But I think people ought not, under the %ﬁse of saying this bill
..i8 overreaching, 1 on arguments in whic ,
- they don't like the laws themselves, but they are not acknowledg-
: inﬂ;hat very frankly, ) o )
In conclugion, Mr, Chairman, there is no doubt, I think, in any-
body’s mind that the ai%ple Justice that President Kennedy called
: for in asking for title VI's passage in 1968 has turned out to be
~ quite complex, ) o -
I think the proponents, the sponsors of the bill and all of the
.. members of the committee are to be commended for the way in
... which they have taken the matter aeriouslggand grappled with the
- - numerous technical issues with which you have been presented, T
- But at bottom, the issues remain one of simple justice, whether .

they are saying that =~

~ there is any set of values that overrides the national policy of =
iz equality of opportunity for all citizens and whether the Federal =

" Government ought to be obetructed in the performance of its obli-
- gations to assure the taxpayers’ money does not subsidize discrimi-

- hation. "
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1 think if viewed in those terms, the Congress will pasa H.R. 700
without weakening amendments. We have come too far along the
road to removing the debilitating effects of discrimination from the
livea of people with the ald of these laws to turn back now,

you very much.
CHAIRMAN. Thank {5
[Prgpared statement of William L. Taylor follows:]
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Prevanen Sratement or Wikiiam L, Tavion, on Demals or THE Centen yor NA-
TIONAL Pouicy Review, Cathonic Univensiry Bonool, oF LAw AND THE LEanks:
e Conrenanex on Crvin, Riotrm

Mr. Chairman and members of the Committess;

My name ia Willlam L. Taylor and I serve as digsctor of the
Center for Nstional Policy Review, a ¢lvil rights resssrch and
advocacy group affiliated with Catholic Unlversity Lav Bechool.

1 appear here today on bshalf of the Canter and the Lesdership

Conference on Civil Rights, the coalition of 16% civil fighti;

labor, religlous and civie organizatlons that has made spactment

of the Civil Rights Restoration Act of P985 (H.R. 700} {ts pri=
mary legislative objectlve this year.

In my testimony, 1t will draw on experience I have had over
almost & quarter of a century with lave and policies dssigned to
Prevent discrimination in the use of federsl Funds, An General
Counsel and Staff Director of the U, 5. E@ggiggiéé on civil
Rights in cne 19608, | helped to document digcriminatory prac=
tices by {nstitutions that received federal funds and later

'worked with federal agencien charged with implemaentation of

Title VI of the Civil Rights Ast of 1964 in the development of

thelr poiicies and regulations,

1 appreciate both the epportunity to testify and tha lead-

_ @Tshlp that has been provided over the years by the chairmen and
manbera of both committees in the protection of constitutional
apd civil rights.

Hy tastimony today ia for & limjted purpose—responding to
eriticisss of H.R. 700 that have arisen since its introdiuction
in the House on Januacy 24, 1985. While I am prepsred to atate
the positive caze of H.R, 700, I know that in tha course of your

1299

ERIC

Aruitoxt provided by Eic:



O

ERIC

Aruitoxt provided by Eic:

 Hatfer v. Te

1296

Testinany

Fage 2

heariny hers and sround the country you have heard
wony about why the legisistion is so vitally needd
the protactions of lav to people who still suffsr

Ao, fo; purposez of this testimony, )} will sssuse

case snd 9o directly to the criticisas,

1. The distinction betvean coverage and terminatl -

Much of the criticism of H.H, T0O0 stemn frews b -
the ceitics to make & €rucial dlutinctlion betvesn bl
rtitutian-vide coverage provided fof ii Bectlon 507
Rights Aci of 1964 and its counterpart statutes and &
reach of the termination of funda sanction provided f.
Saction 602 of the Act and other statutes.

Until (and in some capes after) the Huprems Court i

dressed the quention of progrsa specificity in North Hnaven -

of Education v. Bell, 456 U.8. 51%, in 1982, end then decided .
in the Grove City case in 1984, the distinction was clear both
in the administestive practics of federal departments and sgen=

eled eharged vith implementing tha lavs and in thy declsions of
those faderal courts that considered the jssue. See, 8.g., lron
University, 688 P.24 14 (3rd Cir. 1982)) Moight
v. Columbla University, 310 F.Supp. 789 (E.D. Pa. 1981) Yikin v.
niversity of Illinois, 308 F.8upp. 848, 850 (N.D. Iil. 1981);
Planagan v. President of Georgetown Collegs, 417 F.Supp. 371,

383 (D. D.C, 197%}. 1In other cases, broad institution-wide
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COVErage vwak sinply sesumed, por example, when the Bupreme Court
held In 1974, that tha Depaciment of Haalth, Educstion and
Welfure had authority under Title VI to require school districts
to sddraks the languagse nesds uf torelgn speaking students, the
Court did not suggest Ln any way that these langusge needs must
be addressed oniy in thome "progeams® of a sencol ayateém tnat
Teceived federal amaistance. fSee, Lau v, Hichols, 414 u.8, 883,
it wss only after the Court suggested in dicta in Hoeth
Haven an ldentity of consteuction batween the coversgs and torme
inatios sections Gf Title IX that soms fedsrsl courts began nar-
rowly construing the coverage provisions of the atatutes., Hes,
4 V. HEW, 696 P.2d 418 (6th Cir. 1983;.

It {8 of cuuese the confusion crestsd by Nogih Raven which led

ove City result that H.R. 700 is designed

to diipal.

That this confusion stil] exists in the minds of soms crit=
fes of H.R. 700 is avidant by thelr relisnce on baara of Public
: : ” Qunty v. 2inch, 414 P.2d 1068 (Sth cir.

;‘i!tQ} a8 & cass aypporting the egueapg as nEXLow covaraje.

- Iaylor County most definitely stands for the proposition that
ttund termination must bé.narrov and pinpointed to the funds
”,uhleh support ﬂilgttiinngign. Equaily as d-flalttly, Taylor

' County stands for the proposition that coverage nder the laws

{» broad. 1In explaining the reasons for this di:tine:!eﬂ. the

’ enust noted that the li:itiéian on fund Eigninqt!en in Section
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€02 “"was pot faé the protsction of the politieal entity whone

funds might bs cut off, but for ths protection of tha innocent
bensficlarien of programs not tainted by diecriminatory prac=

ticen.” 414 F.2d 1075, .

These ressone for limiting fund termination In nu way sup~
port & limitation in coversge. Inatitution-wide coversge per-
mite other remsdies such as negotiated satllements or injunc-
tiona {(in sults brought by victims of discrimination or the
pDegactment of Jusatice] that would tarminate the disgriminatory
practice, not the flow of federal funds, In the case of such
remediea, there im no posaible harm to *innocent beneficiaries,®
Accordingly, the distinction made between brosd coverage and
narrow termination. ig supported not simply by legislative his-
tafy and prior adainistrative and judicial prastice, but by
sound reasoning and sensible policy am well. As the Thixd
Circuit concluded in NAACP v. Wilmingtcn Medical Center:

222 [T]o the exitent that these pie-
cedures {$602) atand as a lisita~-
tion,; they limit only the power of
sgencies [to defund], and they in
ﬂﬁ'iQI undermine the breadth of the
underlying principls of non=dis-
eriminacion. - (Citing Banators Case
ami Xuchel, 110 Cong. Rac. at 5154,
6%62). To read [3602) a® & limita-
tion on the very rights that are
protected by the previcus section
would violate this prineiple [of
complementary and harmonious inter-
pratation of statutory provisions],
and would also traducs slsmsntary
canons of logic (eitation omitted).
%§§7§;2€ 1247, 12%4 and 1. 27
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The quéstion remalns whather H.H. 700 i& deafiad pracigsly

GugEh to retaln pinpointed fund cerminstion whils reftoring in=
BtitimE idn-vwide coversge, fSome ciitics have claimed that the
Subses ftution in H.H, 700 of the words *anslotance whioh Bup=
portss ™ for the languags about "progeam or part thereof” in the
tersl mation sections of the original statutss would somehow
broag-ssn the réach of the terminatlon sanction., To Lhe contrary,
the e Lrfect of thin chande 18 Lo avold confugion about the mean-
ing & the tarm “program® which could lead to a more BXpansive
defin 2 tion of fuad Lsrainalisa. The fabgudge in B.H, 7006 js al-
wOst Adentical to that umed in H.R. %4908 Jas=t Ye=:, lanjuaje
vhiech eeeaived & narrovw inteepretation in the sause repart and
in stamtements made by Senate spongors. It ie lamguage taken dis
rectlsms from Taylor County v, Plach. (414 F.2d at 1074),

=, in the words of Senater Cranston on 5. 411 (the Senate
counteerpart to H.R. 700) "[tlhe atatutory scheme would thus re=

tain =ne baslc concept of ‘pinpointing’, that is, lisiting the

ctermlmsation of fundes to those funds which have a specific nexuas

to thew diacrimination that is found.” Cong. Rec,, Feb. 7, 198%

At 8. 1107,

2._Coexporate coverage under H.R. 700.

Cerher eriticiems of H.R. 700 have been loveled at the

 Bill's definitions of the concept of "institution-wide® coverage.

. Wheras:s last year, it was said by some that H.R., 3490 was not

. &peeif fc enough, this year soms of the same critics are gaying
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that H.R. 700 is oo epilile, and in wayss= they do not like.

==t ion had been [ocused

in this connection prticular atten
on Section 3{a) and othirections which m=state that *the term
'progras of activity’ smihi all of the gpemerations of - (J) »
corporation, pacrtnscshi) or other privatesse orgsnization...any
part of which is extendd lederal financieew] sssistance.”

Critice of this prililon say varivue==iy that this does not

corporations does not air to be Limlees=¥ in the same way that
coverage of stats and 0l governsents lzm= {io the department or
agency receiving fundi), lhat some corpursmstions vecwlve very
limived federal asssisvaiv (e.g:; only yressnts under the Job
Teaining and Pactnershiplt) and would bess prepared to give up
those grants rather thanwnfors to onerow—sa e¢ivii rights re=
quirenents,

Pirat, as to prior(verage, it is tr=—ue that the gquestion

extansive attention

of corporate coverage hifot received thess
in cass lav that has benjlven to other t=ypes of institutions,
0.9, public school systm, 7The reason EXfor thies is that, by

and large, probless of (lirismination in t==\he corporite ares ars
gipléynng probilems ratht than discriminssmtion in the extenalon
of nﬁiaii In employint, both limjtatiiona In the provisliens

of soms of the federal liing statutes (wse.g., §604 which 1imits

ploymeant is & ®primary djictive®) and these availability of other
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ramedies such as Title VII of the 1964 Act and Executive Ordsr
11246 dealing with govarnment contractors, has mesant that there
haa not been extensive application of the fedesal funding stat~
ytes.

Mavertheless, cémes that have addrosamed the Lssue directly

or indirectly support tha concept of corporsta=wide coverage,
sndors v. Illinois Gulf Central

Rallroad, 579 F.Bupp. 574 (H.D, 111, 1983); Macable v. Alabama_
Mentgl Health Board, 297 P.8upp, 291, 299 (M.D. Ala. 1969).

Bee Orgsnization of Minority v

Converzely, canss that appess o gn the otharp way are predicatzd
oh arvisw that fectlon %04 of the Rehabilitation Act of 1973
does not cover employment at all, a view repudiated by the

Suprema Court in Conaolidated Hall Cocrporation v. Dacrone, 104

B.Ct, 1248 (1984},

Purther, In one sres vhers there have besen significant
problems of service discrimination--hospitals and health facil-
fties-=it is my undsrstanding that pricr administrative practice
has not made any distinction between publie and private corpo~
rata bodies, In both situations, corporations are coversd in
their entirety. Ses NAACP v. Milmington Medical Center, Bupra,
Second; 1 baslieve that the provision for corporate-wide cover-

age 18 supported by experlence in analogous z:eas 6f 1aw &8 well
A% by wourd policy considerations,
Az this Committen kiﬁw!. Executive Order 11244 i®m corpe=

rate-wide in its coverage. Even if only one plant or facility

ERIC
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of & corporation with opsrations all over the nation recelves a
faderal contrast, all of the operations of the corporation are
subject to the requirementa of the Order.

Similarly, 1f a private hospital corporation ov:: health
gaciliries around the nation it im very difficult to underacand
why only the facility that receives federal sssistance should be
required to meet the basic requirement of treating patientsa in a
nondisccininatory manner.

in fact, 1 do not know of any well~run corporation that

would want Lo have two aets of policles~-ooa which teguiees

_egual opportunity st its facllities that receive federal adsise

tance and apother which permite discrimination at itn facilitiss
which do not teceive guch amaistance.

If it is proposed that a distinctlen be made not betveen
physically sepsrate plants or facilities but between the varying
functions of & single corporaiton, the Arguments againat parsing
corporate-wide coverage Beem to me to be at least aquaily con=
pelling., Juat ae a private college that recelves student asais~ .

tance in its finance offlice should not be free to discriminate

. in its math departmant, so a private corporation that recelves

aid in its geriatrics department should not bs free to diserim-
inate in its operating rooms or its pediatrics department.
third, while analogies in this srea are necassacily lmpre-
eise, it is not correct to say that private businesses are being
subjected to broader or more onerous regulation than states or

loecsl governmants.

1396
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It should be noted that many major business enterprises in
this country are conducted through a multipliclty of corpoga=
tions. H.R, 700 is no way seeks Lo treat such an entecrpriase as
& unity, Even wher¢ s cocporation in a wholly-owned subsidiary
of another corporation, or has interlocking boards of directors
or other indicia of control, H.R. 700 does not reach beyond tha
formal boundaries of the corporation that is recsiving federal
ansintance.

Nor to my knowledge ham anyone made a parsuasive argument
ahour why, when & public achenl aystem or a latge undversity
with multiple aites and facilitles should be treated as a unity,
& eafﬁafctien with multiple sitesn and facilities should not,

Foueth, the claim that soms corporations weuld forego fed=
eral assistance rather than subject themselves to additlonal
eivil rights requirenents is not a new one. Even aince Title VI
wvas first proposed in the early 19608 it has been mald that in-
aistence on attaching clvil rights requirements tc federal
grants would resultin harm to the very pecple whom tha law was
intended to benefit--the poor and disadvantaged. Experience has
proved thia contention wrong. The progress we have seen in edu-
eation, health, hounming and many othar arsas over the paat twenty
years has come becauss in tha end veciplents of federal funds
have ac. :jted both the funds and the obligation to treat people
falrly. It is hard for me to belleve that in 1985, corporations

concerned gblj; tha neaed for fuller deviopment of human resources

1307
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or ways to lmprove productivity would refuse to particlpa®e in
programs desdgned to achisve nuch goala becausw they area = e-
quirad to treat people falrly and wit hout discrimination. It ia
also lﬁcnt;ﬂét to say that the bireau<crstic obligations urasder
Title VI, Tie Lo IX, gaction 504 and the Age Discrimipatiora Act
ars onfrous. The assurances of compl 4ance and perlodic resports
that are called for under agency regulations ara far leas bur-
densome than those of otaer statutes eor sxecutive policle= ,
8.9., the goals and tim:table requirements of Exccutive Or=ler
11246 which call for ccrporate pelf-aralysas and the prepe T atlon
of very detailed afirmacive action plans,

1f, as ,hﬁs been puggested, the problem lies in muletigsie in=
vestigations by different federal agemciles of a corporaticrn
based on the same underlying eeﬁpla;n&, it ssems to me tha+ the
answer llas not In restricting coversge but in clamping do-wm on
bursaucratic malpractice. Civil rights groups do not want to
#es corporations harcassed or scarce federal resources for civil
rights enforcement wasted. We would bw glad Lo cooperate wsith
menbers of this Committee and reprasentatives of the businerss
community in meeking an end to any duplication in enforceme=nt
that can be identified.

Finally, one largely unarticulated srea of conceen on the

part of corporations is the obligation they would have undesx

~8action 504 not to discriminate throughout their operationss on

the basis of handicap. Hers, the concern i8 not about
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duplication since there are few other laws barring discrimina=
tion agalnat disabled people, and corporations are not forbiddan
under fedsral statutes frem diseriminating against disabled
people unleos the corporations are federal contractors or receive
federal assistance. HRather, the problem is that some businesses
are concerned about the costs that would be entailed in coming
into compliance with the law, costs they have not assumed so far
{f they believe themselves to be exempt In part of thelr opera=
tiehs. This Committee has heatd and will hear tentimony from
people far more eipert Lhan I on legal iscues affecting Jdisablad
people. I would say only that in requiring only that "reasona=
ble accommodation™ be made in providing employment and accessi=
ble services, Congress and the Executive fBranch have been senasi~

tive to the need to avoid undue costs in the extension of rights.

There have been few complaints on the part of institutions such

as colleges that acknowledge they are fully covered that the law
has been administered in a draconian way. If there are such

problams, I would suggest that the way to resolve them {8 ln re=

vislons of substantive regulations regarding reasonable accom=

modation, rather than acbitrary exemptions from coverage. Ulti-

mately, the nation will benefit by policies which permit disa-

bled people, as well as minorities, woman and older Americana to

ié?alap thelr talents and contrlbute to their full potential.
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3. Other objections to H.R.

700,

flaveral witnesses 1n;theae hearings have addreased or will
address thelr testimony to other objections that have been ralsed
to H.R, 700, Bo I will not deal with these issues unless re-
quested by the Committee to do ao. I would obaerve, howaver,
that f the Committee reviews theése criticisms it will find that
many of them are directed not to the amendments designed to re=
store the four statutes to pre-Grove City statua but to the very
basis of the laws themaelves.

In the arguments againast department or Agency-side Covsrage
of aasiatance to state and local governments can be heard echoes
of the "atates’ righte"” Elaimg that were made againat pagiage of

Title VI in 1964, 1n arguments that exemptions not currently

1. Ona éiiﬁplg is the teatimony of AmBistant Attorney General
Reynolds that auch coverage:

[O)pens the way for the first time
for a nonfunded activity of a atate
agency in Northern California, for
example, to be mubject to federal
compliance raviews of some other,
unknown and wholly unrelated, fund-
ad activity of that same state
&gjency that 18 going on in Beuthern
California. Reynolds testimony at
9=10,

This statement la factually incorrect and exhibits a peculiar

understanding of the role of states in our federal system. In-

desd it appears to go blyand an a!iafticn of states' rights to
lead for "bureau® or "office rights.® fc:hapl ME. Reynolds
8 merely raviving the old proposal that Cali

to two states,

fornia be split in-
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contalned In any of the four laws should be carved out for
“fiercaly independent colleges® or other private inatitutions
ean be heard schoss of the "private praopsrty” rights claims that
werg made againat the 1964 Act, The short answer should be that
inatitutions that so value their independence ahould abatain
from any reliance on federal funds. In a real senne, some op-
ponents are geeking to convert the debate about the Civil Rights
Restoration Act into @ referendum about the deairability of the
lawe themselvea, While civil rights groups have not . sught such
g‘rﬁféféﬁdmﬂ? we are confident that Congress iF called upon will

ratify the wisdom of the decisions it has made since 1964 in

-passling the lawe.

Conelusion

Mr. Chaieman, there can be no doubt that the "simple jus-
tice® that Fresident Kennedy asked in 1963 {n calling for pasg=
sage of Title VI has bacome gquite complex. The Committees are
to be commended for grappling with the numerous technical isaues
presented to them. But, at bottom the imsue remains one of sim=
ple justice--whether any other sat of values overrides the na-
tional policy of equality of opportunity for all eltizens and
whether the federal government should be obstructed in the per=~

formance of its obligation to assure that taxpayers! money does

" not subsidize discrimination.

If viewed in thess terms, I am optimistic that Congress

- will pass H.R. 700 without weakening amendments. We have come

too far along the road toward removing the debilitating effects

of discrimination from the lives of people to turn back now,
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‘The CuatnMan. The final witness is Mr. Lowall Johnston, of the
NAACP Legal Defense Fund.

STATEMENT OF LOWELL JOHNSTON, NAACY LEGAL DEFENSE
FUND, INC,

Mr. Jounston. Thank you very much, Mr. Chairman. I am going

- to be very brief.

We have not submitted written comments, in part because we
are fully in accord with the statements that have been prepared by
the Leadership Conference and by Mr. Taylor of the Center at
Catholic Uﬁivarsiﬁg and we join in those comments, and we under-
stand that they will be sufplemented within the next few days,

It is hard for me—this Is my first opportunity to appear before a
committee such as this, and it is really hard for me to understand
the kinds of extremes in the statementa that are being made ab~ut
this particular bill and about things in general.

1 habdegarticular trouble understanding the threat that has been
described by Mr, de Bernardo to the business community,.

But in any event, what I would like to emphasize, and I will be
very brief, ia that I think what is at stake here is not so much the
right that is guaranteed by title VI, for example, in this legislation,
although there is no gainsaying the importance of it, what we are
“~talking about here is an essential enforcement tool that was de-

signed early in the days of the civil rights movement to accomplish
the righta that were described in the Constitution, ,

. That is, there is really a three part system to the enforcement of
-~ You have the private sector that can enforce title VII, title VI to

" a certain extent, although that is still in dispute, the Civil Rights

“Act of 1866, numerous private rights. Private rights of actiors exist

~ “under the Constitution to enforce those rights.

. at the level of higher education to have

- Second, you have the systems with the 1964 act that authorizes
action by the Attorney General, and up until the present adminis-

had. , ) :
- The third part, and this is what is most critical of all, is the en-
. . forcement machinery that was set up under title VI that is sought
- - to be restored through this legislation, .

It would have been impossible, it would have been impossible for '
the extensive, for example, school deseggatian or desegregation .
een accomplish ithout -

- _ the efforts of the Federal buraaucracy in that effort,

The Justice Department could not have done it, the private

 ; ‘sector could not have done it, groups like ours, private attorneys
.~ working the area could not have accomplished it. Those things

~ * ‘would not have been accomplished,

.- There is a whole new generation of issues that have to be ,éd}

tration there is no estimating the real impact that those efforts o

. dressed in education, in housing, which has not really been ad- .
"z dressed at all over.the ps. . 20 years, and numerous other areas. =
ing an example, there was recently an article, a series of arti--~ -

Lo
~ cles in the Dallas newspapers about the extent of federally subsi-
dized housing segregation throughout the country.-
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Now, if thia legislation does not pass, for example, if we idén;g{
a problem of segrogation in ?ublié housing in Albuquerque, NM,
and file a complaint under title VI, with the restrictive interpreta-
tion we are talking about here only that complaint would be inves-
tigated. Qn? the particular facility that you are trying to nddress,
that the individual is trying to nddress in that complaint would be
reviewed by the agency.

There would not be the across-the-board investigation into hous-
iEﬁf discrimination which was Identifled as being important by

ith Green at the time this title VI was first passed.

That mnﬁiﬂl{v eviscerates the effectiveness of the statute. It re-
moves an essentinl remedy to something like housing discrimina.
tion. It makes it imposaible to make that kind of a dream come
true for an individual In New Mexico. ,

There can be countless examples of things like that that would
h,ap%en in the absense of some across-the-board approach involving
the Federal Government in trying to address these problems.

Thank you very much.

The CuamnmaN. Thank you.

This hearing is the concluding one in a sories of hearings that we -
have had, both here in Washington and across the country, and it
would seem to the Chair that after listening to all of the testimony
that what is actually involved here is the 1964 Civil Rights Act.
 Some individuals accuse the sponsors of H.R. 700 of overextending
“_the reach of the law beyond pre-Grove Ci%v, when in actuality they

seem to be. appearing in opposition to the 1964 Civil Rights Act
- - which they apparently objected to, then and now, and rather would
like to preserve the r&ht to discriminate by those entities receiving -
Feder 't‘ansistance, which after all, is what H.R. 700, is designed to
prevent. S , , ‘
- .I.would think that their support of the Dole bill iz one of the
“ most dangerous situations in which they could find themselves,

. This Congress, if it sought merely to confine the interpretation to =~
educational activities, would undercut completely all of the other
statutes contained in H.R. 700, and perhaps even in the edueatiqne Lo

‘al field itself. :
I can perhaps understand the chamber of commerce, because I

" . think they are forthright in their position in that they also opposed

‘ the 1864 act, and all of the acts subsequent to that, including the
¢+ 1972 amendment; which I recall rather vividly because I was heavi-
' }f involved in that particular activity as a member of the Educa-
- tlon and Labor Committee. o

So, their opposition has been conasistent, and perhaps from the
point of view of doing everything possible to protect against addi-

tional paperwork, I siirpose on that basis alone you might say that ’

. there is some rationslization. - I ,
‘ However, I find the rationalizations of the Civil Rights Commis-
. sion, and its membars, who pledge to uphold the civil rights policies

. - of the Nation as conceived under both Republican and Democratic - b

administrations, very hard to understand, and it is frightening that
such an agency would object to thig simple restoration and uss, in - '

g opinion, the most horrible examples that are clearly very diffi- - .
cult to even conceive of, used to rationalize their opposition. -
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Mr. Pondloton, in your pe=tatement, on page 4, you rofor to several
oxamples where you sugyes=s=st that, for example, enrolling students
in educmilbnal institutiops who themaselves receive Fedoral student
ald shoild not, in a senss, taint the university in such o way as to
invo{mucovamga of theso lesaws. You also refer to coverage of supor-
markels,

Now, I both instanctes, current law and regulations, do cover
them, J4l's take the examp=sle of student aid to a university, or even
the Grow City case, itself. " The court in Grove City was not troubled
by this hitlal coverage quexmation, whereas you seem to be troubled,
by the fwt, that enrollimeag those students in those institutions
would trlgﬁ?r covernge undi@er H.R. 700, ,

Cala lhl;sstl ?e position that= you take in behalf of the Civil Rights
ymmislon

- Mr. Poworeron. Well, | understand from your preliminary re-

- marks low you could grab  that position, remarks about us uphold-

Ing tho cvll rights laws. { E2ust want to say in the beginning, we are -

upholding the civil rights l=saws and will do so,

m‘Itl?a Cntumgﬂi Now, | mmm talking about a statement from your
statement.

Mr, PovoreroN. 1 am commming now to the statement. The point I
am making here is that wee= have no problem with the broad cover-
ago. Whil wo are talking miabout is if you don't receive any money--
I think since Grove City he=ms been decided, institutions have given
gp izﬁl Poll granta and giver==a up, for that matter, on guaranteed stu-

ent loans,

8o, inasense, Grove Cit=y really isn’t a problem anymore. They
have declded to just abdicet®e out of the whole arena, ,

And what we are saying = here is that there is broad coverage of
the instilutions, as we hawsre said before, and to keep the laws as
they arelo pig?oiﬁt the cossarerage. ]

, nero we did have somume discussion in our statement with re-
‘spect to the indirect aid t{MEhat a school gets, and we were talking -
“about thefact if someone gemets indirect aid and gets that from some-

- - one elsoand uses that for Bsm particular purpose, then we have some

: ﬁrgblam with that, and I thasink that is what we are talking about in- -

t staloment on %4

- 'The CHAIRMAN, at dFastinction do you make between direct

 and indirect, and what is t==he explanation for your statement that

. enrolling students who recemmive Federal student aid should not fed-
grg.lize Methinatituﬁgn? Thesat seoms to be the issue that you are-

: M
, a‘uamteed student loan thesat is not supplied by the institution, we
on't reilly see the need to  cover that— , ‘
-+ 'The CiiRMAN. Well, let>="s say the student receives a Pell grant -
-+ or BEOGold, which was pr=—ecisely the Grove City situation. Do you .
. believe the institution shouZ3d be covered institution-wide? '
- - Mr. PooeTON. NO. - . e ’

©  The CinrMaN, Well, I tbeaought that was your impreasion.

~. Mr. PENDLETON, Inﬂt,i’euti@nfwide in terms of coverage, we—

r. PovoLeroN. What | . am saying is that if the student gets a .

" The CikrseaN. Do you tEiaink it should be confined specifically to =~ ©

7 that part of the institution - that directly receives the grant, and, in "
that instance, only the Fedesral aid office? o L
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Mr, PEnDLETON, Yo,

The CuammMan. Well, lot me ask you another question, since you
have boen 80 candid. Your candor has really placed you on a path
of a very restrictive interpretation, and also placed the Commisaion
in a position of disagresing with even the court in the Grove City

caso.
You would then, | assume, tolerate, discrimination against
female athletes of un educational institution so long as the Federal
. assistance went only to the science department, or would sanction
a hospital's policy of not tmating blacks and Hispanics in its emer.
gggegtfaﬁility 8o long as the went only to its cancer research
Mr. NDLETON. I think it is clear that thera are other statutes
that begin to cover that. I think——
The Cuamman. That is not the queat.ion
Mr. PenpLETON. Maybe ] don’t understand r ur question, sir. -
The CHAIRMAN. I am asking you. and I will repeat it speciﬁcally
Would you tolerate discriminstion against female athleted of an
educational institution so long as the Federal assistance went only
to the science department, or a hospital’s ?Qliﬁy of not treatinﬁr o
blacks and Hispanics in its emergency facil long as the aid -
went only to ita cancer research activity? .
- Mr. PenpLeroN. Well, certainly I don't tolerate discﬂmination, .
~ but I think the way you put the question limits, in a sense, the
answer to this point, that there are other statutes that begin to
* cover that, and %athink that if you don't receive the financial aid -
- directly, I think I am being consistent about the coverage. ‘But I -

.. don't tolerate discrimination in this case.

What I am really saying is that there are other ways to cover
that, and I think we have said that in our testim rl’r'z v
" The CHAIRMAN. ‘Well, you are not really answering the question.

Let me ask another member of the Commission the same queeticm
with respect to whether or not the Civil Rights Commission’s view

S is tha{:1 of Mr Pendleton or that of Ms. Berry? I think that is fair .

- enougl , =
" Ms. Brray. Well, the majority view is that of Mr. Pendleton, " -
since b to 8 they voted in favor of his position which, as you point - ..
aut is narrower than even the Supreme Court det:iaian! which i

Commissioners Guess, Ramirez and I dissented. Csd
But what I wanted to point out, Mr. Chairman, the Chairman of

the Commission said that there is another statute that covers the

situation involving students.

Commissioners Guess, Ramirez and I are not aware of any stat- ..

ute and I am not aware, based on my enforcement in these agen-

i exea, I am not aware of any other study, which is why I think the

ngress passed the statute which passed this particular one.
But T would be interested in knmng what; that statute is, Mr. o

C}nmm Well, whether there is one or net, the questit‘.bffi
bei‘ore us is, does the Civil Rights Commission favqr the law p

“ Y Grove f‘zty, or whether it upholds the pre-Grove City view of the
' 'le tsActnf 19647 I think that goes to the heart of the prob-
1 us, whether thgy baligvg t an: entity whmh racgives‘ )
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Federal assistance in only one of its parts, should permit the rest of
the entit { to discriminate.

Now, if that is the position of the Civil Rights Commission tod {
then God save the country. I cannot really get to the bottom of this
question because there seema to be some indecision.

Howaver, the same Commission mombers nre quick to say that

00 overreaches and attempts to do something which is con-
tm h: what the law and the regulations were pre-Grove City.
Ar. TavLor. Mr. Chairman.

The CHAIRMAN. Mr, Taylor.

Mr. Tavion. If I might just add there ls no other statute that
prevents discrimination on the basis of sox in athletic %‘fgmme in
‘colleges and universities that receive Federal funds. There is no
other statute that prevents discrimination aganinat disabled people
by corporations that receive Federal assistance unless those corpo-

s ~ rations happen to be Federnl contractors,

So, I don't think that witnesses can stand here and tell you today
that you don't need to reform these laws because there are other
statutes that take care of the problem.

The Cuairman. Well, I was hoping that Mr. Pendleton might
reveal those other statutes,

. Mr. PenprETON. Let me be clear, what we are saying in our
- statement, and I understand why there is so much confusion—
‘when you mentioned about haspitals and hospitals receiving re- -

search grants, surely they have some statutes that cover that re. . ‘

‘search grant. There is no problem with that. You mentioned about

. cancer research.

- What we are saying in this statement is that the institutions
should receive broad coverage but gmpamt the cutoff of the money.

: ziad?gvar said there shouldn't be broad coverage. Isn't that what I

Ms. Beary. Mr. Chairman, the—— v

‘dl;rtge Cuamman. That is not what your statement says, Mr. Pen-

n. i

Mr. PenpLEToN. Unless it was indirect aid, Mr. Chairman, 1 am
BOITY. o

The CHAIE.LL\N‘ We will let your statement stand the way it is,

because I think it shows really what the problem is all about

. Mr. PenpreroN. Mr. Chairman, I have been very unclesr here.
Let me be as clear as I goesibl y can with this statement and try to -

ﬁt myself out of this hole that I put myself in, because I am really

What th ;
- The CHAIRMAN Well, juat tell us the truth about the Civil Rxghts C
Ccmmisuign ;
. Mr. PennLeTON. We believe what we said. We believe there.
~should be broad coverage in this instance, as we talked about™ -

R before, but there should be pinpalnting of the remedy.

Ms. Berry. No, it sa {s
~The CHARMAN. Well, that par!; is OK. S
- Mr. Pmmxmﬁ Except fm- the indzrsct md that is all we really fu
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The CuarrMaN, Now, what do you mean by indirect aid? Will
you describe -vhat you mean by indirect aid? Do you mean n Pell
grant, for example? Is that covered?

.Mr. PenprLetoN, That is not indirect aid, sir.

The CuammMAN. Is a BEOG grant?

Mr. PenoreroN. No, sir,

The CiairMAN, That is not indirect? That is direct aid?

Mr. Penpreron. That is direct aid.

The CHAIRMAN, Lo that your statement, then, was misleading
when you said~—

- Mr. Penpreron. The indirect aid we are talking about like the
guaranteed student——

" The CHAIRMAN. 'That entities should not be federalized by enroll-

ing students who themselves have received Federal student aid,

- that exempts all these other——

~ Mr. Penpreron, We are really talking, gir, ﬁbgm private inatitu-

tions, we are talking sbuut the broad e, we are t.lking

about pinpointing the remedy, and we ure t.a ting about indirect

- aid in this case, that that should not be a part of this. That is all

- wo are really saying.

- The CHairMAN. Well, you are almost agreeing with H.R. 700,

then.

. Mr. PenpLeToN, Well, I am not so sure that I am, sir.
 Ma. Berry. Mr. (ai, ‘nan, may I say that Commissioners Rami-

rez and Guess ard I dissented from the Commission’s atatement

: * - which was voted on aad approved on March 5, 1986, and which has
" been entered here for the record, and which was the subject of the
¢ . Chairman’s tgstiman that you have just been reading from, and"

- - that statement, p by the mﬁqﬁty of the Comm!asion, and we
: dimented ffam t, 1 aa%'s, ‘our view a private institution seekli‘og
B ederal financial assistance should be cove
iﬁ th& pmﬁm or activity that actunlly receives and uses
t is what it says.

¢ Wehol&ﬂﬁgﬁswferﬂmmmn we object to any coverage
* ‘of so-called indirect Federal aid. Now, that statement is there and

= we, in fact—and then it g on to say, therefore, those parts of &

- private entity not receis Federal aid should not be federalized
. by broad coverage under these Federal civil rights statutes,
© Now, that s & ltatamaﬂt that we dissented from, and on the
. plain language of th.e statement. Mr. Chairman, which has been en-
-~ tered in the record, what you see is an acknowledgement that re-
- celving Federal funds in one program or activity does not provide
for coveraje, which is less than what the Supreme Court said
Grove City. That is what I dissented from.
The CHAIRMAN. Well, that statement seems to oe ia conflict with

" what Mr. Pendleton has sald this sfocnoen ard thac Lo the reason

- - -why I was trying to clarify it for the record.
- Mr. PenprrroN. I think, Mr. Chairman, you have done a good job
of ',,,,,E,itfﬁrﬂ;gmriiamanly ng that when we talk

ﬁn

‘m&fmme inuu, we were vary elm alnm:t tl'mti st.and
by that statement, sir TR

bout the Commission believes that there ghqudbaﬁifx,f! 2
ation between a public and private entity thh o o -
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The CitaikMAN. Well, do you deny the statements you made this
afternoon and stand by thia statement? , o
Mr. PEnDLETON. | stand by this statement, sir, that I read this
afte. noon. o
The Catrman, All right. Mr, Bartlett,
Mr. Banrierr, Thank you, Mr. Chairman.
have questions for several of you, Firat, for the Chamber of
Commaerce. o B
1 wonder if you could tell us precisely, in the aren of coverage of
a corporation, partnership or similar entity that would be covered
by this, which was the subject of some of your testimony. Do you
- support a law, whether it is this one or existing law or a change in
the law, in which that particular program would be covered by
these four statutes, the program that Is the recipient of that Feder-
al nid7 Is that what you are telling ua that you support, that that
reciplent would be subject to the gi’np@im remedy, so that recipi-
ents are covered by this and would have those funds eliminated if
they discriminate? And the dispute is where you would draw the
line around the termination? ,
Mr. pE BerNaRDO. That is absolutely right. ,
Mr. Barrrerr. How would you construct a change to H.R. 700 in
drawing that line? o
Mr. px Beanarpo. Well, our concern in terms of the scope of cov-
~ erage s exactly how broad this is. We don't think that there are
parameters set at all.
In terms of “reciplent”, which is something that some of the
ynsors of this legislation have talked about, that recipient, the
definition of “recipient” goes unaltered, we feel that the issue of -
 what reciplent is would be moot in lieu of section 809 of H.R. 700. .
And, in fact, when you talk about nll of the operations of, any

of which is extended Federal financial assistance within sec-

‘tion 909, that in fact is the definition of “program or activity.” In
. fact, what you have is the definition of “recipient” that goes .= .

‘through paragraph 1 through 4.

" "Now, there are several ways that corporations can be brought in.
One is under paragraph 3. Anaihsr is under what we consider tobe .

" a very broad catchall h, paragraph 4.
- 1 am not sure exactly where to draw the lines on——
" Mr, BARTLETT. Let me ask you in layman's terms.
Mr. pe Bernarpo, OK. o ]
' Mr. Banrtperr. And then I believe I will probably ask Mr. Taylor
this same question, as to his opinion, S
- If & corporation—and let's take a g one, General Motors—has
& plant somewhere in the country and that plant has a JTPA, a
- Job Training Partnership Act contract with the Department of
_ Labor, you are contending that this bill, the way it is drafted, H.R.
700, would tﬁﬁu corporationwide coverage for the entirety of the
€0 tion, an youmop??ndtgthag s that— w
ol e i, Tha & by, ek i o
an interpretation tha rovision lends itself to.
. would cover that plan;& then, so if that plant wure to discriminate,
: ﬁsgﬂia ?mady would be the elimination of the JTPA funds from

ould you be in favor of drafting a bill that =
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Mr. ve Beanaroo, That ia correct. In fact, T think that in terms
of a program-specific application, that is what we are looking at
getting at.

Mr. BartiETT. Bo, the Chamber would favor a pinpoint remedy,
to use the terms that are in the existing law?

Mr. pe BerNArpoO. That is correct.

Mr. Barroerr. So, you are not nrgiz}g us to eliminate the antidis-

e or from remedy, but msreldv to
make them apply to the unit that is recelving tho funds. I don’t
want to characterize you, but that s what I hear you saying.

. Mr. pe BerNAnDo. That is correct. B , ,

~Mr, Barrierr. Mr. Taylor, where would you draw that line?
Would you leave it as corporatowide coverage and therefore
remedy, or would you draw it more narmwlii than that?

Mr, TavLon. Wall, Mr. Bartleit, first of all, I think at the risk of
sounding stuck on a small point, really what we are talking about
ia not pinpointing remedy, what we are talking about here is pin.
pointing covernge rather than remedy, because the remedy is

~ alw inpointed, if you talk about termination of funds.
s Ig?ni r.g ;

t it is appropriate in terms of fast practice and analo-
p ts entirety,
1 want to make clear that some of the interpretations we have

“heard, which suggest that if you have a business enterprise that

has multi corporations it could be covered under the “any other
entity” section, that is simply wrong. o
The boundary of coverage would be the corporation itself. ,
And I would suggest that it would be very difficult to draw dis-

~ tinctions based on plant or facility or the differing kinds of oper-

ations within a corporation.

For example, and I have used this—I know this may not be the - ;v

one you have in mind—but if you are talking about a private hospi-
tal @!‘Pﬁ!ﬁﬁax&fqr example, how is it appropriate to say that if the -

funds go into the emergency room or let's say they go into the geri-
atrics ggpgrhneﬁt, that somehow the pediatrics department or the -

= emergency room should be exempt from coverage?

If you are talking about a corporation which we have seen the -
growth of recently, which provides hospital care and has facilities
around the country, why is it appropriate to that that corpora-

tion is covered if in Louiaville it accepts funds but it is not covered

in its New York or Boston operation?

I don't know of any well regulated company that would have two s

sets of practices, one of allowing discrimination in facilities that
are not receiving Federal fundg——

‘Mr. BArRTLETT. Well, Mr. Taylor, I understand the coverage. Then |

© .where would you place the remedy? Under the old statute or the

ing statute, as I read it, it uses the words, “the remedy shall

- be limited in its effect to the particular program or part thereof.”

5 "~ What is your understanding of what that change does? Does that -
‘mean that then the remedy is corporatewide? o : o
_Mr. TAvroR. No, no, not atall. .~ .

~ Now, that is changed, as I read page 4 of H.R. 700, line 4, by

:';; Etﬁﬂnglzgrﬂgﬁm or part thereof” and inserting in lieu, “assist-
. ance whic ' | o

supports.”
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b@gn Darrierr. How would you define where the remedy should

Mr. Tavror. That retains the pinpointed remedy. And 1 am
sorry, | theuf'ht you were addressing yourself to qu-stions of cover-
age, rather than remedy.

Mr. Bantiert, | was and I shifted over at your sugy sstion.

- Mr. Tavror. The reason for that language is that ic is necessary
to—now having given a definition to “program or activity” in the
first section of the bill, it is necessary to make sure that the
remedy will be—that the termination remedy will bo Jainpointod.

And the l;ninF'u’ ye, “‘asslatance which sug?orte,“ is drawn directly
from the Taylor County v. Finch case, which says that under the
law as it has been that any termination of funds must be limited to -
the asslatance which supports discrimination.

S0, I think that this language is useful, Indeed necessary to
retain pinpolnted termination.

Mr. Basrrerr. So, ryeu advocate and you belisve H.R. 700 advo-
cates e%jdiﬁﬁatiﬁﬁ of Taylor v. Finch with regard to pinpoint
remed,

Mr. Tavror. That is absolutely correct, sir. And in the example
that you gave, the only funding that would be at risk—let’s say
there were two kinds of funding—would be the JTPA funds in the
. plant that was supporting—where there were discriminatory activi-

ties found. : . , ;

That would be the only funding at risk. ,

Mr. BarTiErT. Under H.R. 700, the way you read it, if the rest of
. the company discriminates somewhere else, then the funding at

that plant would not be allowed to be terminated. Is that your in-

* terpretation?
"~ Mr. TAYLOR. That is correct. ,
"~ Mr. BArTLETT. Ms. Berry, is that your interpretation?

Ms. Berry. That is absolutely my interpretation. That is the

policy that was followed in enforcing these laws while I was in the
agency that enforced them. I understand the pinpoint termination

remedy entirely, and the only funds that would be cut off under :

the example you gave is at that plant. .
Mr. BArTLErT. | am not sure if I read it precisely that way and I
may want to hear some more. Ms. Chavez, do you read it that way?
It seema to me that that comes down to the heart of what the dis-
vute i,a? about. It is over words and what the words mean. Ms.
Ms. Cravez. No; I do not read it that way, and as a matter of
- fact that is one of the ways in which I believe this bill does expand
ea*iVEfeige, is in the expansion of the former pinpointing of fund ter-
* 'mination, : .
- The &inpointing of fund termination was not affected by the

% frm‘ue ty decision. It was not part of that decision nor was it af- .
‘Once the Congress changes the language in the statute and no

longer specifically mentions program or activity and fund termina- =

. tion based on pinpointing that to the program or activity, I think |
- "= you will leave the door open for future courts to decide tjm,t Con- .
gress did indeed intend to expand coverage. =~ - . o o Sy
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If Congress does not intend to expand coverage, then the lan-
guage in the fund termination section should remain unchanged,
since it was unuffected b{ the court decision. ,

Mr. TavLos. May I polnt out, Mr, Bartlett, the issue we are dis-
cussing, the issue on which you asked the question was not about
coverage. It was about termination sanctions specifically. And my
answer was directed to that, it retains pinpointing, )

Ms. Berry. And might I just add, Mr, Bartlett, that the language
which is in the bill which circumscribes the tern.iuation to pin-
pointing Is taken e:aetlav from the case, Taylor County v. Finch,
which is the case which defined what pinﬁoint termination is.

- It doesn’t seem to me that—I don’t see hov

er about that, unleas you want to write in the bill, this language is
taken from Taylor County v. Finch. ,

Mr. Barrierr. Maybe we will have to do that, Ma, Berry,

Ms. Berry, Perhaps that will be necessary.

Mr. Barrrerr, Thank you. Mr. Chairman.

, ‘Mr. Epwanos. I would like to make it clear that the report will

‘. be very specific about that rule, that we all understand very clear-
ly, and there is no doubt that that is what the intention of the -

- writers of thia legislation is. o

- We will recess for 10 minutes because there is a vote on the floor

* of the House, ' SR Sl
Recess

.[i‘he CHAIRMAN. Mr, Armey, we will yield to you.
“Mr. AaMEY. Thank you, Mr, Chairman.

1 would like to preface my question with a brief statement, be-
cause it is indeed a pleasure today to see this panel of witnesses. I
have worked with a great many people regfrding this act and I -

, [ e like myself who belleve
that, indeed, all Americans are entitled to the protection of the
law, and that a fundamental tenet of human justice in the United
States is that a person is considered innocent until proven guilty.

o They are concerned about this law because the law extends the

L aeaege of meddlesome bureaucracy to have an open license to
-~ meddle into their life and ask them, first, to fill out compliance
- forms that testify to their innocence before they a12 even charged,

" ‘and second, to be subject to the fear and the threat of harassment -

. by bureaucratic agencies if indeed somebody in some related -
- " agency or program or activity, sometimes clear across the Nation -
. or across the State, should fail to fill out compliance agreements, - -
"~ They often see this as what I call the Comprehensive Govern-

" ment Intrusion Act of 1985, and in defonse of their own individual -
" )iberty do in fact rise in opposition againstit. = -~ -
"It is not that they are mean spirited, not that they intend to dis-

- criminate nor would tolerate discrimination. S o
..~ Now, what I would like to t out is that as we look at this, we

' gee a law that would extend the right of the Government to make a 7

" " certain violation of everybody’s rights in defense of the possible vio-
- Iation of somebody’s ﬁal,zts!and we quite rightly oppose this,

, this.
.~ Now, I would [ike to ask the members of the gtaénel; beginning

“with you, Ms. Berry, do you agree that civil rights:legislation is
s petace (e tahta of & Amaricans? | T

ow one needs to be clear-
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Ms. Benrny, Mr. Armoy, I am glad you asked me that question, I
suppose you are referring or you may be, and if you are not, I will
refer you to, a statement that was made b Commissioner Ramirez
and 1 gself In connection with the commission’s statement on the
Momphis firefighters case in which we said that civi) rights laws—
Just one second, Mr. Armey—that civil righta laws were not passed
to give civil rights protection to all Americans as the majority of
this commission seems to believe. ,

Instoad, they were passed out of a recognition that some Ameri-
cany already had protection because they belonged to a favored
group and others, including blacks, hispanics, and women of all
- races did not because they bolonged to disfavored groups,

- What I meant, Mr. Armey, is twu kinds of things, First, the set of
clvil rights lawe, why they were passed, what their rpose was,
passed during the Civil War and Reconstruction; and the second set
passed most recontly in the 1960's. ,

) Wltmiat I moant by it, if you will bear with me, since you asked the
question=- )

Mt;; Armey. Well, please make it quick, because you are using up
my time,

1s. Berry. Well, Mr. Chairman, may I have enough time to
ainswaf this question, even if Mr. Armey has to have additional
time?

The CuAtrMAN. Well, the Chair will be lenient with Mr. Armey,

Mr. ArMEey. Thank you, Mr, Chairman,

The CHAtRMAN. And alfow him to follow up.

Ms. Brnry. Right. And I will bo as brief as I can, but this is im-

mrlt. LT o . . -
The first set of civil rights laws, we are referrirx?”tg beginning -
- with the Civil Rights Act of 1866, which is cited at 1 U.S. Statutes-

- at-Large, pages 27 ff, in which it says that citizens, without regard
%o race, shall have—that blacks shall have the same rights to full
-~ and equal benefit of all laws and proceedings for security of per-
.. Bons and property as is enjoyed by white citizens. -
" The clear intent of that statute was to give—the purgose of it
~was to give what whites already had, and it says it right
statute by whkite citizens, to blacks. R Sy
The sec@;iﬁgint that I was making is that in the Slaughter- -

house cases, whi , ; 3 e
Court Repan% Mr. Justice Miller in the majority opinion—this -
concerns the , 1 :
repeat, in the light of our recapitulation of eventa and the history, . -
- legislative history,” and he says, “these historical events are tog = .
. War, “which are familiar to us all. No one can fail to be impressed

in the - @

ch aro cited at 16 Wallace 95, 1873, of the Supreme =
ourteenth Amendment, 18, 14, 15—said that, “We =

called history.” He is talking about the Civil

~about these amendments with the one pervading purpose found in -

" them all, lym'f at the foundation of each and without which none e

. of them would ever have been suggested. We mean the freedom of

. the slave race, the security and firm establishment of that freedom,

= and the protection of the newly made freedman and citizen from
“* .the oppressions of those who had formerly exercised unlimited do-
¢ minion over him. ~.. . 7 s S T

T "t is true,” he “ ,"f“‘that; only the: Fiﬂéenihlhﬁjendménﬁ in"
“terms mentions the Negro by spea?ln‘}w king of his color and his slavery,
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but it is just as true that each of the other articles was addressed
to the grievances ﬁf thﬂt, race and designed to remedy them.

“Now,” he says, “we do not say that no one else but the Ne
can share in this protection. We do not say that,” he says, “but
what we do say and what we wish to be un erstood is that in an;
fair and just construction of any section or phrase of these amend-
ments, it is necessary to look to the purpose which we have said
wna the pervading spirit of them all, the evil which they were de- .

etcil to ramedy and the process of continued addition to the Con- -

st tution.” S
. In the 1960's what I am referring to when I say that civil rights =
laws were passed to benefit some people who had been left out in -
the past and that they had this penrndirlg purpose, whether it ia
the civil rights law of 1964 concerning race or title IX concerning

sex discrimination, which while as it talks about it, focuses on

women who are the victims, or whather it is section 504, soction

504 of the Rehabilitation Act of 1973—I1 am talking fast, Mr. Chair- =

man—related to discrimination against people based solely on

. ,handicap or the age diserimination statute of 1978, B
ai lhad a parvading purpose which is attested to in the leg-

islativa hist{;
' V"H Righta Act of 1964, more partxcularly, you will find

in volume 110, Congressional Recgrd numerous citations from the

L ad

:f""’a certain’ vigla on of

legislative history, and some of them repeated as citations in the -
case of United Steel Workers of America, AFL-CIO-CLC v, Brian .,
Weber, which is cited at, Mr. Armey, 99 Supreme Court 2721 1979,

You will find that in the Congressional ord remarks like the

’following concerning title VII:

The crux of the problem we are gddming iu to open amp!aymant npparmniﬁm

for Negroes in occupations which have been traditionally closed to the

And elsewhere you will find in the discussion statements which
say this does not mean that no one else can sue under these laws, - -
and clearly I would not accept that interpretation either, but if you .7
are talking about the perva ing urpose of the civil rights laws, it -
is clear to anyone, even in this day and age when history is some- = -
times poorly or not tau ght in our schauls that the history of these

e iﬂgﬂfﬂl show a pew g purpose and that that is why they were .
Thank you very much, 'Mr. Chairman.

. Mr, ArmEY, Of course, that is a very good history !easun, and I :
o ugprecmte it. But we are talking here about a law that addresses - .

e future. We are talking here about a law that will give no QﬁE :

. an escape from the government gency comin in ‘and compellin
~them to rove their innocence wi out even a cl of gmlt being :

.The pomt is, and again I speak here fnr ma:ny, many _peopla, good
‘and true m e who are well mannered, very ‘considerate who
7. ‘wouldn’t t of discriminating, who are saying enaugh is enough -
. and too much of a good thing is dangerous. 5
.- What 1 am 8 tlngl you is you are putting in jeapardy here
people’s rights in this country, to be as-
‘sumed innocent until’ pmven gullty mth no oppnrtumtyfar them»
-to take any actian T




1820

I am further suggesting to you that it isn’t programs or activities
that discriminate, it is people that discriminate,
~ Ms. BERRY, Are you still asking me, sir?
Mr. Armey. Would you agree with me that it is people who per-
form acts of discrimination, or is it programs and activities?
Ms. Berry. The idea of using programs and activities goes to
" your %leestian about guilt, your point about people being innocent
until they are proven guilty, which I certainly ngree with,
_The isaue 18 not gullt. The issue is whether you should receive
.- Federal taxpayers' money that all the taxpayers who don’t avold or
evade taxes pg{. and to continue to receive them while you are, in
fact, engaging in excluding others. o ,
S Mr. ArmeyY. Isn't the issue here really the issue of whether or
not you ean opt not to receive them if they are extended to you?
. .Mr, TAyLor. Mr. Armey, I think that is a question that we talked
- about last week, and at the risk of re?eating myself I will say that
" a person who does not receive Federal funds would net, under this
statute, assume any obligations not to discriminate with the use of
those F'ederal funds, There is no question about it,
You are seizing on some laﬁgﬁaie that is in the bill that is adopt-
ed directly from the regulations that has never received the inter- .
pretation that you are g‘ivin'fg to it in all the years of the statute.
“"Now, as to the question of presumptions of guilt or innucence, I -
v fuass fwould just say, you know, if I apply for Social Security and -
-~ 1 am asked to provide some assurance or proof that I am 65 years
: Qldﬂ gam;l eligible to receive it, I think that is not presuming my

-~ When I served as a staff director of the Civil Rights Commission,
<. - I took an oath to defend and urheld the Constitution, which all

- Members of Congress take as well. s , :
- .. 1didn't read into that oath an agsumption that I would otherwise
.= violate the Constitution. . ,
.~ -Mr. ArMEY. May I interrupt you long enough to make an cbser-
.« vation, that you assume that there is a rational and fair bureaucra-

.~ ‘When I was the chairman of the Economics Department, making
*“hiring decisions, I was forbidden to ask anybody their race while
- @tgsi:aring people, and I agree with that. ’Y'ha at is quite appropri-
a 3 ‘

. But later on I was asked by an agency of the Federal Govern-
-~ ment to report how many black people I had in my employ. - ‘
- Now, how can I report how many black people I have in my
: emi%oy if I am not allowed to ask their race? ) n 7
S e agencies to whom you will entrust this law's enforcement -
¢ .are not reasonable. They are overzealous, they are unfair, and they =~ .~
* :do indeed put people in Ijeopardy of their civil ﬂghts.: SESUEIRE S
. .Mr. TAYLOR, I guess I would suggest to you that the 20 year his- . "
- tory of Title VI and the shorter histories of these other three stat-
. utes do not reveal—they may reveal instances of bureaucratic inef- -
 ficiency, I wouldn’t deny that. We have all experienced that. But
~ they do not reveal instances of overzealousness, unfair treatment,
- of placing obligations on people that they in no way should have,
.. And I woul aafy to you that to say to a c@lleﬁe or.university or
other recipient of Federal funds that you should provide some as- -
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surance that you will treat all people fairly and without discrimi-
nation is not overleaning bureaucracy nor is it an assumption of
guilt rather than innocence. It is the same kind of thin%ethat 1
mentioned before where in order to participate in Federal benefits

you have to o 1\3’ certain basic rules of fairness and honesty.
Mr. ArRMEY. Mr. Jones. , , , , .
Mr. Jongs. Lot me make a comment on that, because I think we

- are scurrylng around, again. Every once in a while this happens,
we got close to the core issues that we are dealing with here, -

he Grove City case, Grove City ‘does not think that they have

-ever received any Federal aid, and to this dai, if gcu ask the ad-

" ministration of Grove Giti‘;‘ri they will tell you that they do not now,
have never received any Federal aid. , :

What they do is enroll students who receive Federal aid, and to -
my mind that is a critical distinction. And I have no hesitation
,wl{atevg‘r.in saying I think the Supreme Court was wrong in its do-
cision in the first part of Grove City, even though it was a nine to .

~ nothing decision and even though ;xpﬁarently the Reagan adminis-
- tration disagrees with me, I think that decision was wrong, that
that kind of indirect aid should not be found to be direct ajd, and

that if it is going to be held to be direct aid, you will have that

‘kind of bureaucratic attention, to give the kindest characterization

- to it, not only in education but in many, many other areas of life,

_ of our life in the country, ) o S
_I think that is a ct‘ig;:al point. I think if you a'g‘pl for Federal
aid, ges, you ought to be expected to abide by Federal require-
ments. ' ,

' That is not the case in Grove City and that is not the case with a
number of institutions, :

Mr. Armey. Well, if I can make a final observation, Mr. Chair- -
man, I believe. that consideration and respect lies within the - -
human heart and that there has been a tremendous growth of con- . |

~ sideration, respect and acceptance in the human hearts of Ameri-
- cans in this country since 1964, and I am pleased for it. ‘

¥ we pass this law, you very well will seo that undone and =
* = Indeed you will see a backlash that.will hurt all minorities, because

_-the.government is going too far with this law and I think that:

" would be the greatest travesty at all to the people who have strug- '

.- gled go long and hard to gain the equal right and consideration
" that they so ﬁﬁ}xtiy deserve in this country. .
Thank you, Mr. Chairman. : ’

* The CHAIRMAN. Before yielding to Mr. Hayes, if I may, would -

+ 7 you yield me the opportunity to ask Mr, Jones to clarification his . - =
statement? . N S
<. Mr.Oweng. Mr. Owens will yield, =~ A
+-- - The CHAIRMAN, I am sorry. Mr. Owens is next. Yes, I am sorry.

-. -~ Mr, Jones, you just said in answer to Mr. Armey that in the
“. Grove City case that Grove City did not believe that it was actually .-

. receiving Federal aid.

. ~Mr.JoNgs. Yes, -0 . SRR S

-» The CHAIRMAN. You said also that in your opinion they were not.

- Mr. Jones. Yes, in my opinion, they are not, that is correct:
" The CHAIRMAN. Then you disagree, 1 would assume, with the Su-
preme Court which said that they were actually receiving aid? -
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Mr. Jones, Yes.
" The CHAIRMAN. And with Mr. Brad Roynolds, who testified
before this committee that they were receiving aid, and the Reagan
- administration? Bo, irau disagree with all of them?
-~ Mr, Jongs, Yes. I have alrendy said that I disagfee with tha
‘Reagan administration.
toxt o CHAIRMAN. Ijust wanted to place your statement in its cons
X

Mr. erns The Horitage Foundation is so often charged, Mr.

 Chairman, with belnghthe spear carrier of the Reagan administra.
o tii:n, I want to seize this opportunity to indicate that is not nlwayg

Hr Am;f M: Ghairmem
The CHAIRMAN. Yes, Mr. A dy
© - Mr, Armey. If I might, I woul like to take a moment to express
_my agreement with Mr. Jones.
C e CHAIRMAN, Well, at least there are two of you who disagree
with the rest of the groups that I enumerated. :
- “Mr. Tavror. I would assume, Mr. Chairman, that Mr. Jc:nes also
- agrees with the deci:ian of the Supreme Court in the Bob Jones
case, that tax exempti cm ought to be denied to Bob Jones Univafsi-
. ty if it is pursulng ufo of racial discrimination. ’
prefer

Jones, 1 wo not to get intn the Béb Janes e.ase
without more preparation.
" The C .‘'That is your pﬂvﬂag’e. Mr. Jones. Thank you.

- Now, Mr. Owens. .
.+ Mr, Owens. Mr. Chairman, this has indeed been a very extraor-
"+ dinary hearing this afternoon, and I don't know wh ere to begin [ g

- exoept to say that I think the threat of a backlash, if you prc .y
er to lay claim to those rights which are definitely due, exist -

snd there w:ll be a backlash. I think that the backlash smacks of .- :

- the kind of thintg that can take civilization down a dead-end road. -
_ It is the kind

" preparations for war and his making war. The reparations that

+they had to pay were unjust, and because they had to pay repara-

@ very treacherous road. And some
."."'been offered here should have been «
< congratulate. George Wallace on th

tlons to correct an-evil or atone for an evil, they used that as an -
a.rﬁnanﬁtog new evils,
L d we are about evila agd the correction of evils, and L

"~ civil rights law in this country is grounded on the foundation of

making an’ attempt to correct an evil. The evil began with slavery.

thing that Hitler argued, of course, to justify his . .

" And of Emlﬂé. when it is moved further to include women, ynu

- afe talking about evil that existed since the dawn of mankind. «
‘We are not only traveling in circles nk we are backing down

axfnmem:a that have = -
mth L am happybas;yl' g
t tha
those arguments, and he doesn’t stand In-a schoolhcuse dwr 20 -
years | litér offering up these same kinds of arguments. - ST
Jones, who. dufn’t really address H.R. 700 in his testim:mys i
dlre;ﬂy threw:in.a- numhar of things which led me.to conclude -
that' he fundsmen‘ lly questions the bedrock of civilhaticn what
ization'is really s put, because of what yau ‘were :

- th :iHolocaust and South ca. The be
‘ that‘ here is such
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group responsibility and group guilt, that when a group has had
certain evils perpetrated against them, it is the duty of the group
Lhatz{ perpetrated those to make some atonement, to make some cor-
rections,

Otherwise, how do we demand that present day Germany pay
reparations to victims of the Holocaust? And how do we demand
that countries that make war and lose pay reparations? S

To say that every case has to be decided on some kind of individ-
ual basis is to say that the Nuremberg trials were illegal, that they
should have brought each individual who had had atrocities perpe-
trated against them and set them forth to testify, otherwise there
was no caso. , : '

I find your arguments and your fundamental premise to be out- -
rageous in that they are not unusual. They appear from some-
where. This doublethink and doubletalk has originated and it has
received widespread distribution. You talk the way a number of
people sre talking in the effort that they are putting forth to
drown this bill in that kind of confusion.

But basically, I would like for you to address yourself for a -

moment to this basic question: Is there such a thing as group guilt *
and is there such a thing as group responsibility, is there such a-
t{ning g?s class actions and justification for people {o be treated as
classes : S
Do you say to the Indians that they should not have been put on
the reservations as a group, they should have been put on one by
one? And to the blacks who endured slaveg, do you say that it was
an individual thing, each one was singled out and it was deter-

mined one by one which should be enslaved and which should be ,{{1

- You know, I really would like for you to elaborate on your thesis - .
that, you know, it has to be an individual, we have to address our- -

B selves to individual cases, otherwise we have no basis for attempt- - :
ing to construct law. l

r. Jones. The short answer to your question, Mr. Owens, is

. that no, I don’t believe that groups do have rights. I don't think .

. Indians should have been put on reservations, either individually
or as tribes, and that the fact that they were put there as groups is . .
the basis of n}axéy of the troubles that they undergo today. L

-~ 1 think individualg—— 7 . ~ -

~ Mr. Owens. But do you think they should sue when they have a
suit—they should sue one by one, sue the Government one by one
when' an injustice is committed against Indian treaties, et cetera?

~ Mr, Jones. That is right. When individuals—Indian treaties, the -
whole question of Indian treaties is a very troubling one, because

nobody ever decided whether Indians were a separate nation. One =
nation can make treaty with another nation, certainly, and you .-
don’t sue an individual of another nation under a treaty. You are = -

" dealing with nations as entities in that case. So that the whole situ-
", ation is entirely different. ST RS
But where an Indian is discriminated against, yes, an Indian

... ought to bring suit as an individual,

' Mr. Owgns. Where an Indian is discriminated against? < =~
- .~ Mr, Jongs. Yes; nobody should say Indians are an x percentage
~of the population, therefore they are entitled to x percentage of t
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jobs and x percentage of the wealth of the Nation, and that we

Mr. Owens, That is not an argument I am making. I am talking
about rights. The mq{grity rules but the minority has rights. The
Constitution was written to guarantee certain rights.

Mr. Jonks. To individuals, that is correct.

Mr. Owgns. To individuals?

Mr. Jones, Yes, ) ,

Mr. Owens. And when those individuals are in large groups,
. such as blacks who were enslaved for several hundred years, cor-
. rettive action ¢annot be taken and that cannot be recoggxzed in
law? I mean, the answer Ms. Berry gave before should be put in
bronze, becausé what she said is that it has been decided in thia
" country by precedent that to correct an evil certain laws shall be
- written. We have proceeded from that base and that is the basis for
civil righta laws which have been expanded to include other mi-

© . norities. f

- In the case of women, it wasn't exactly the same. It went back
- and recognized that human rights and civil rights really rest on a
larger human rights concern, and women have been discriminated
against aince the world began and it is seeking to correct that evil.
. - Bo, it is already pretty much fundamentally established in law,
‘and you said we have made an error, American law has made an
error.
- Mr., Jones, I strongly support the 1964 civil riqhts law, which es-
gatl;ltiesahae the equality of all individuals before law in the United
I disagree, respectfully and firmly, with interpretations of the -
- -1964 law which have held that it requires or permits the aggrega-

“tion of individuals info groups and that rights can be conferred on

. those groups, and I do so for the precise reasons that I indicated in
" my oral testimony, that when benefits are allocated on the basis of

grougmand,nét to individuals, among other things you will have -
" the difficulty of deciding who belongs to those groups and who
therefore qualifies for the benefits, -~ = - - oo oo
~“And if you don’t think I am serious about that, you look at what
is happening on Indian reservations right now, where benefits are
. paid to Native American individuals and people who, by most judg-
- ments of common sense, have no business on the reservation or be-
 longing to an Indian tribe because they have Indian blood in their

veins, whatever the heck that means, are assertm%claims to bene-
- fits, to property and to monthly payments from the Federal Gov- -

" ernment on the basis of their membership in a racial group. And I
- = think that is a tpfmripﬁén for disaster, whether it is for purposes
. of gaining benefit or for exeludindg Eopl,e. TR A
d I am thankful to the Lord that we no longer have that kind
- of classification in our law, and I would hate to see it assert its

s Mr. Owens. No further questions, Mr. Chairman.

" The CHAIRMAN. Thank you, LR L
..Mr. HAvgs, Mr, Chairman, I have one or two questions, I Fueas;l ,
__am just a little bit shocked, having participated, as you well know, =
t_of the field hearings throughout the country, where the

28
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testimony haa beon qvenvhelmin%ly in support of H.R. 700, to come
bere to the seat of what is to be, lguess, the enforcement branch if
this law is passed and hear the kind of testimony from a person
who I have known and respected for years, because we have been—
I am still a part of the Urban League and I understand, by back.
ground, thac you, Mr, Pendleton, were formerly an executive direc-
tor of that organization. I think I ran into you on occasions at con-
ventions of the Urban jue, an organization who is respected for
it position in terms of fairness, and I am sure has stood up, as I
had done as a member of the trade unicn movement, and gulg rt-
ed the I;assnga of some of these statutes, including the Clvil thta
_ hegdfd, with some substantiations of that position, is being threat.
ened,
It is pretty tough to be here, a handicapped person, being told by
a doctor who is a recipient of Madicare cgegk;, and they are doing .
“quite well at it, that I don't want to build a ramp to make my
office accessible to a person who may be handica%ped. He doesn’t
think he should be required to do that because of the cost involved.

‘which is now, according to the testimony that we have . . .

He asked the question, I believe, and Chairman Edwards can = -

attest to this because he had the hearing, as to where does this
really end,

- [ asked him the question, where does it begin with you, because I .
 think this is fundamental here. :
I am bothered about whether or not we are going to be able to o

pass this kind of legislation given the direction we may be goin

now. It appears to me, and to a lot of other people concerned abou

this, are we igoing to run into the kind of opposition we ran into in
- the Senate if we pass it in the House? These are questiona that I
~ think have to bother me. ’ o , o

- . .The thing that I want to say to you, Mr. Jones, and I want to say
to Dr. Benf',y. you said—you the statement, as a member or
the head of the ,Heritagoe Foundation, you think that we ought to
- pull back from H.R. 700. knov

“want to know, pull back to where, first?

Let me know if I misunderstood you. I . -

- Mr. Jongs. I think the enactment of H.R. 700 would be a mis- =
take, yes, I would take my stand with the 1964 Civil Rights Act, =

- which enacts the legal equality of all individuals before Federal
. law in the United States,

 Mr. Haves. You heard what Dr. Berry said, and I happen to o

in this Commission is to
that what you said? ]
Mr. Jones. I don't regard——
Mr. Haves. Dr. Berry, didn’t you say that? '

~ ghare this opinion. Seeminf to me the direction we are going now'
ju

stify our retreat on civil rights. Isn't S

Ms. Brnny. I think that is true, Mr. Hayes, and I wanted to say .

© that Mr. Jones said that he thought we should go back to the
e inieantig of the Civil Rights Act of 1964, which is what H.R. 700
. - tries to do. T &

* - Mr.Haves. That is what I thought. \

" Ms. BERRY. And one of the curious things about this debate, I

*  had thoq%}ﬁ” on this issue and on the whole field of civil rights
. today, it is not just people saying that they would like to retreat
: . and to weaken enforcement and to make arguments that they have
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made before and refi%?t old battles. In n sense, I am wrong about
that. It is more than that. It is much more fundamental.
It is that people are really saying that we will interpret what
happened before, we will change history, that is one thing we will
+ do. We will rewrite history so that we can say that what happened
in 1964, which people marched down the street for and went to f;;il
and some died, that what they marched and died for, black folks
~ white folks, wasn't really what the record, the Congressional
‘Record will show or the papers will show or all the things that
%@5 thought happened, that that really wasn’t what happened.
nd

that the enforcement record that has been made all these =

ears, by Republicans and Democrats and\Indéﬁendenta ‘running
thess agencies, who have come up here and testified to say that a
they did was enforce what H.R. 700 would require, that those
-people are all not telling the truth, or if they are, they shouldn’t
;E:é%g lééexi‘ idaing‘ it in the first place because Congress never intend-
; o this, S \
- 8o, it is sort of like—I guess I wou'dn't be so offended if People
simply said they didn't like enforcing civil rights laws broadly and

that they thought thg had public opinion on their side to change = -

that, and that they also felt that it was better to change it, for
whatever reasons they have got in mind. - , :

What I resent is trying to rewrite the reality of the past, and
there are some people who are in their graves who can’t stand up
and cry out, you are wrong.

And then we are supposed to sit here and listen to that and

' agree with it, and then go on as if we take seriously what they say.
~ Ijust find that absolutely reprehensible and disinienuqu; o
I don’t know if you asked me that, but that is how I feel, Mr. -

Hayes. C :

. -Mr. Haves. I want to ask a pointblank question to Mr. Pendle-
* ton, 80 I can clearly understand your position. o

-~ "As head of the Civil Rights Commission, is your position that an
“organization, an educational institution, be it that or some other
. or

rganization that is a recipient or have people who use that facility ..

. are recipients of Federal funds, should they be able to continue to
. get Federal funds or be a recipient of Federal funds if they dis-
- criminate because of race, sex, the handicapped condition or the

?ggilci;tf ‘the person who uses that, who wants to attend or use that . -
- facility? - _ Thn THRALS Yo RVene

= - Mr, PeNDLETON. At the risk of eaying anything else, I might con-

" fuse—I just want to say no, I don’t believe that is the case at all.

-~ - Mr. Haves. Can you make the distinction? o -

": . Mr. PENDLETON. I think there is no distinction to be made. If you
directly receive Federal money, you should not be allowed to dis-

. criminate. - -

© 2 > What I said in my testimony was that we Beliévé, the majority of -

' _:haﬁlad m;gj %ome under this expansive coverage, and that is all that =
ve said. e A R :
I think when the chairman asked me about cancer operations

d what I am really saying is that those laws, if you receive a re- -
search grant some p,fgge;elg,' .those laws certainly trigger off these

the Commission believes that indirect aid in private institutions -

“and-the like, and I talked about the statutes, I was very unclear, = .
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k{ﬁdg of coverages in the four crons cutling statutes, 1 think that is
clenr.

But | do not believe that anyone who roceives Federnl money
should discriminate or be allowed to discriminate. That is very
clear with me, o o S 7

In spite of what is being said hore today, in spité of some of your
shock, I am a supporter of the 1964 Civil fiighw Act. Like many of
you, I marched at that time, I did a lot of things at that time

myself.

ﬁhiﬁk what has hap‘:emd is that many people tond to confuse
m{ ;’ﬁFfﬂént and my politica and that is regrettable, but I believe
what I beliave in a very, very sincore vfﬁiy‘ o

There can be more than one way to nterpret what is going on
and I have a way of interpreting tha. _.at I think is as correct as
rour way, or Dr. Berry's way or somebody else’s way of Interpret-
ing where wa go with these things. ,

And just to make clear the first answer, the anawer to that ques-
tion certalnly, sir, is no.

Mr. Haves, Do you think the doctor was right for taking a posi-

tion, who is a rocipient of Medicare chocks and things of this sort,
of saying he couldn’t or didn’t want to revise his office to make it
accemsible 1o handica Ple‘? o e

Mr. Pexoreron. No, 1 fgg t think he was right at all. He took
the monoy, he should do what hns to be done to comply with the

aw, ;

Mr. Havxs. No further questions.

Mr. Tavior, Mr. Chalrman, may I make a brief comment on the
questions that Mr. Hagg: asked? S ,

The history of the 1964 act has been invoked so many times that
it is hard to resist talking about a little bit of history. :

You know, after Brown v. Board of Education was decided in
19564, some éﬁmhéfﬁ States came forward with the notion that de-
spite the fact that it was State policy that segregated people in the
public schools, that the way to deal with that was to set up some-
 thing called pupll iplieemant, and students one by one would apply
. to be made exceptions to the rule of segregated public schools. And -

iaf“yw persuaded the pupil placement board and then went through
~ all the appeals, you could get into a school that was not segregated
" on the basis of race. ) ) I
© And, of course, they said that is treating people as individuals,

- not as members of a group. e

I hear the same echoes in the testimony here tﬁé&y,tﬁgim

must treat le us individuals rather than as groups, even if they: °
gava been fﬁ&: to the most invidious kind of group discrimina- -
nd, this is not such ancient history, because it is still with

us. But we |

‘ : d all of these

" throughout the South. And eventually the Supreme Court ruled in =
interpreting not just the 1964 act but the 1866 Reconstruction Act,
that even if those i..mitu%iom

didn't receive a dime in Federal as-
- rohibited from discrimination. e oo
_ And now 1 hear today pstion

W an intrusion on their privacy and

egregationist academies set up -

that even if they do receive -
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private property rights for them to adhere to fundamental national
policy agninst discrimination, , ) ,

80, I agree wholeheartedly with Dr, Eé?!?g ‘What we are witness-
ing here is not just a debate about ILR, 700, but an effort to go
back and undo the history of the last 20, 26 years. ,

Mr. Penoreron. Mr. Hayes, if I could, I think that Mr. Taylor
makes interesting comments. [ think it is fair, he has fairly charac-
torized what some of ua believe about individual rights. )

I se¢ nothing wrong with that interpretation at all. To say that
one wants to undo what has happened and retreat, 1 don't think
that is the case at all, , , ,

I think there are those of us who do believe in individual rights
and the individual righta concept and theory. To say that we be-
lieve in that Is n throwback, I don’t think is completely fair to the
kinda of things that we have been saying and the kinds of things
we believe, ,

What is very clear is that none of us believe in discrimination
against anybody aﬂivtim& for any reason, and I belleve that those
, ) discr minated ngainst need to be mode whole,

.1 do not subscribe to the theory that groups of people need to be
made whole absent a finding of discrimination of each member of

that group. That is very clear with me. ] o
- Twent to the Commiasion with that poesition, 1 have testified that
way, and that is where | am and where most of my commissioners

. are. :
I think if you see aﬁythi%g about the Civil Rights Commission,
1 do difference of opinion and people have the -
individual and independent right to express their own opinions.
. What is also Interesting here is that we don't tend to put people
down for their opinions, and I think that we will not do that. -
I am prepared to accept all the putting down one wanta to give
mo. That does not dissunde me from believing what I believe. And
putting one down for one's opinion does not provide a solution to
the problem. : ‘ o
- 1still believe that this legislation is expansive and unwarranted,
" an intrusion of the Federal domain where it has never gone before,
~and I would Just say that this should not happen, and I would

" agree with Mr. Jones in this case and much of what my colleague

gmﬁ the chamber of commerce has said. And I make no apolog.es
©* The CHamsan, If the gentleman would yield, in respect to the

* " Commission's position, Mr. Pendleton, on support of the Dole bill, =

" ion from two of my colleagues,

© " which I assume the Commission does support; does it? B
{ % Mr. PenpLETON. We have not supported anything at all. We just
made a comment about this plece as it came about. I don’t recall
how we supported the Dole bill at all. I don’t see reference to that
in my statement. & o
But if you would, Mr. Chairman, I would like to include for the

- record, since we have a dinant% opinion, another affirming opin-

mmissioner Abram and Commis-
stoner Bunzel, - , - o o
- The CuammMaN. You have made no mention or you have note——
- Mr, PenpLETON., No; we have not made any mention about the -

SPebillatall U0
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The CHAIRMAN, Any support to the Dole bill?

Mr. PenoLeron. No; we have not,

b;;{‘;w CuamMaN. And you have no personal opinion on the Dole

Mr. PenpLEToN, No, sir.

The CameMAN, Mr. Edwarda,

Mr. Epwanps. I have no questiona.

The Cnamman. If there are no further questions, ngain the
Chair would like to thank the witnesses this zil‘fwrnﬂom It has been
a very exciting panel, and although there have been differin
views, I certainly want to commend you on the manner in which
you have conducted the presentations,

That concludes the hearing. )

%‘Wheréupaﬁ, at 4:68 p.m., the committee was adjourned.)

Additional prepared statements, letters and supplementary ma-
terial has been retained in committee filea.]
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