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SECTION 1

SOCIETAL NORMS AND SEXUAL HARASSMENT




SOCIETAL NORMS AND SEXUAL HARASSMEMT

Sexual harassment is an aye-cld phenomenon that has only recently been given

a name. Previously it was seen as an inevitable consequence of men and women
working together. A victim may have received sympathy.or blame, but sexual
harassment was viewed as an isolated, interpersonal problem. Only recently

has sexual harassment come to be identified as a widespread social problem.
Changing perceptions of sexual harassment are rooted in changing assumpiions

about the inherent natures oV men and women, incl..ing their intellectual and

werk capacities. Responding effectively to sexual harassment in schools and work-
places requires understanding the influence of these changing assumptions.

Within our society, it is not uncommon for individual victims of social forces
to be blared for their circumstances. People may be blamed for being the victims
of poverty, discrimination or assault. Female victims of sexual assault are
vulnerable to a particular form of this victim-Slaming. Rape victims, for
example, ere often suspected of seducing their assailants. They must provide
information on their form of dress, lifestyle, and sexual history to counter

the prevalent attitude that they invited the act of violence against them.
Victims of sexual harassment encounter these same attitudes and may be subjected
to similar assessments of their behaviors. A pervasive atmosphere of victim-
blaming results in significantly reduced reporting rates by victims of harass-
ment or assault. Victims often blame themselves, and find that they receive
little support from peers and managers.

The ambiguity of defining sexual harassment arises from at least three specific
sources. The first source of ambiguity about sexual harassment emerges from

the context of certain behavioers, not necessarily the behaviors themselves.
Interactions that are appropriate in social situations are often inappropriate
in school settings or in workplaces. The power differential between a super-
visor and employee, or between a teacher and student is always present and can-
not easily be separated from a particular interaction. In student-to-student
harassment, power differentials are more subtle, but still present. For exampule,
power can be derived fromacceptance b, certain friendship groups; inclusion in
the group may require going along with uncomfortable behaviors from a popular
classmate. Considerirg that maintaining one's reputation is also important, a
student may respond to unwelcome attention with a mark of politeness or friend-
liness. These dynamics only compound the problem. While an initiator is likely
to interpret conformily or politeness as encouragement, the victim is often con-
fused and anxiously hopes the whole problem will go away. The absence of overt
conflict may mean thal adult observers would tend to view such situations as
normal instances of adolescents learning to see themselves as sexual beings.
These seemingly social behaviors have a profound impact on the educational and
career choices of high school stude.ts. Such peer group pressure may be suffi-
cient to dissuade someone from pursuing non-traditional careers.

The second source that contributes to the confusion over the definition of sexual
harassment is that men and women grow up in many different cultures within our

-1 -
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society. Recent surveys indicate that men and women disagree on what constitutes
sexual harassment, an- on its effects on individuals' self-esteem and produc-
tivity. For example, «n incident of unwanted sexuval touching initiated by a
female to a male co-worker may be perceived quite differently from the same be-
havior initiated by a male to a fzmale co-worker. Even though many objective
conditions may be identical -- e.g., relationship to supervisor, length of t.ime
in employment, etc. -- the subjective meaning and impact of the unwan:.ed touch-
ing often differed greatly. The male recipient of the behavioi may perceive the
intecaction as flattery, even if it is unwanted. The female recipient is more
likely to experience it as threatening to her job and her person, and to guestion
whether she i1nvited the behavior. 3Sexual harassment, in part, arises from and

is perpetuated by such differing perceptions of the sam: interactions by men

and women,

Changing sex role expectations for both males and females adds a third source of
ambiguity about the definition of sexual harassment. For example, men are no
longer the only initiators of relationships, and women are no longer expected
to refuse sexual aclivity merely to protect their reputations. Until sex role
stereotyping is eliminated, male and female interactions will be confused by
the possibility of cach of them acting in "new" or ""0ld" sex role patterns.

Individuals responsible for medisting sexuai harassment complaints in workplaces
and schools repeatedly report misinterpretation, misunderdtanding and absence

of communication as pivotal elements in cases of chronic harassment. In « recent
high school case, some young men wrote sexually abusive language on a your.]
woman's test paper after it was returned by the teacher. These comments made

her very upset and embarrassed. The student then repcrted the incident to a
sensitive administrator who spoke with the male students. The young men admitted
to having written the comments and the resolution was achieved through conscious-
ness-raising rather than punishment. They simply had not considered the effects
of their actions upon the young woman. Young men will often engage in activi-
ties that dehumanize or dismiss young women without contemplating any consequences
except how it will enhance their status among other young men.

Understanding the commonly held ideas and values abcut what it means to be male
and female is important if we are to correct the misinterpretation and. lack of
communication that contribute to sexual harassment. Following is a list of myths
and realities that influence our thinking about the existence and dynamics of
sexual harassment in employment and education.

SEXUAL HARASSMENT: MYTHS AND REALITIES

An elaborate series of myths supports all forms of violence against women.

These myths, often based on false assumptions about men’s and women's "natural"
biologiczl makeup, ensure that women who encounter violence against themselves
feel guilty rather than violated. Women are therefore less likely to speak up
or to take action to eliminate harassment. The following myths, reflecting cur-
rent attitudes, serve in particular to perpetuate sexual harassment.

-2 -
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1. MYTH: Sexual harassment is not u serious social problem and it affects
only a few victims.

REALITY: In a 1976 survey in Redbook Magazine, 88 percent of the 9,000
respondents reported that they had experienced one or more forms
of unwanted sexual advances ou the job., Women suffer from sexual
harussment regardless of their appearance, age, race, marital
status, occupation, or socio-economic class.

That sexual harussment is a serious problem was documented by
the Notionul Merit Systems Protection Board in 1980. They did

a random sumple survey of vomen in all occupational categories,
of all ages, educational backgrounds, races, salary and grade
levels, in all geographical areas of the country. Women in all
cateyories experienced sexual harassment. They found that 42%
of the women surveyed had experienced sexual harassment in the
last two years alone. This did not include harassment they had
experieniced earlier in their working lives and did not include
women who had left their jobs due to sexual harassment. Men
were also surveyed and 15% said they had been harassed, although
fewer experienced the more severe forms of harassment. The
National Merit Systems Protection Board estimated that the costs
of sexual harassment for the two-year period were $189 million.

2. MYTH: If I haven't heard of complaints of sexual harassment, then
it's not happening in my school or workplace.

REALITY: Victims don't report sexuul harassment because they feel iso-
lated, quilty, scared of losing their jobs. We can begin to
eliminate sexual harassment at the wockplace only wien we share
and understand our experiences. If we remain silent, workplace
harassment will continue to be seen as a personal problem rather
than ¢s a social issue. These two myths will operate until so
many victims speak up about sexual harassment that our society
can no longer pretend it doesn't happen.

3. MYTH: Victims invite sexual harassment by their behavior and/or dress.
REALITY: As with rape, sexual harassment is not a sexually motivated act.

It is an assertion of hostility and/or power expressed in a sexual
manner. GSexual harassment is not the victim's fault in any way.

0ften women are expected to act or dress seductively both to get
and keep their jobs.,

4. MYTH: Only people in certain occupations are likely to be sexually
harassed.

REALITY: Waitpersons, flight attendants, and secretaries are not the only
victims of sexual harassment. Employees who work in factories,
at professional jobs - and all kinds of Jjobs - consistently

-3 -
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5. MYTH:
REALITY:
6. MYTH:
REALITY:
7. MYTH:

REALITY:

report this problem. Students, clients of professionals (doctors,
dentists, therapists, etc.), domestic workers, and babysitters
also suffer sexual harassment and abuse.

Harassees who object to a pinch or pat have no sense of humor.

Harassment is humiliating and degrading. It undermines a victim's
school or work performance - and often threatens her/his education
or economic livelihood. Victims of sexual harassment suffer
emotionaliy and physically.

Women who remain in a job where they are sexually harassed are
masochistic.

Women's lower socio-economic position in the U.S. frequently
means that many are unable to quit their jobs or find new employ-
ment .

Only bosses are in a position to harass at the workplace.
Co-workers and clients car also be harassers in the workplace.
Clients threaten to withdraw their business. Co-workers make

work intolerable. Both complain to the boss - or already have
the boss's support.

-4 -
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WHAT IS SEXUAL HARASSMENT?




WHAT IS SEXUAL HARASSMENT?

Sexual harassment. is any unwanted sexual attention on the job or in the school
which makes a person uncomfortable, affects their ability to do the work, or
interferes with educational or employment opportunities. Sexual harassment
includes any unwanted sexual attention such as:

- Sexually suggestive looks or gestures.

- Sexual teasing or jokes.

-~ Pressure for dates.

- Sexually demeaning comments.

- Deliberate touching, cornering, pinching.

- Attempts to kiss or fondle.

- Pressure for sex.

- Requests for sex in exchange for grades, promotions, or salary increases
or to avoid poor grades, demotions, lay offs or terminations.

The Equal Employment Opportunity Commission (EEOC) issued the final interpre-
tive guidelines on sexual harassment on November 10, 1980, under Title VII of
the Civil Rights Act of 1964. (See Appendix A )

The quidelines define sexual harassment in employment as unwelcome sexual advances,
requests for sexual favors, and other verbal or physical conduct of a nature
which constitute harassment when:

- submission to the conduct is either explicitly or implicitly a term or
condition of an individual's employment;

- submission to or rejection of such conduct by an individual is used as
the basis for employment decisions affecting that individual; and/or

- such conduct has the purpose or effect of unreasonably interfering with
an jndividual's work performance or creating an intimidating, hostile, or
offensive working environment.

Sexual harassment in the educational environment is defined as any unwanted sexual
attention from administrators, teachers, staff, or other persons a victim deals
with in the school or schocl-related activities. The range of behaviors include:
leering, pinching, grabbing, suggestive verbal comments, pressure for sexual
activity or other actions interfering with school performance.

Title IX of the Education Amendments of 1972 prohibits sex discrimiration in

any educational program or activity that receives federal financial assistance.
Almost all educational institutions receive federal assistance and are therefore
covered by Title IX.
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EMPLOYMENT STUDIES

Redbook (1976) - 9,000 clerical and professional women. 92% overt physical
harassment, sexual remarks and leering; 50% they or someone they knew had to

quit or been fired because of harassment; and 75% believed that if they complained
to a supervisor, nothing would be done.

Working Women Institute, New York - 70% of those surveyed said they were haras-
sed. 18% complained; 52% believed nothing would be done; 43% expected ridicule

or matter to be treated lightly; 30% expected they would suffer repercussions;

66% lost jobs because of direct result of sexual harassment; 24% were fired for
failing to go along or for complaining about it.  42% of the women were eventually
forced to quit when the working environment became intolerable. In 75% of the
cases where the victim ignored the harassment, it worsened or continued. Ore-
fourth of the victims who ignored sexual advances were eventually punished.

An average of 59% of working women have personally experienced sexual harassment,
24 million of the 40 million women in the workforce.

City of Phoenix (Nelson, 1980) found that 15% of the 1,300 women employees
reported having been approached for sexual favors. 59% of women surveyed had
- xperienced one or more incidents of sexual harassment ranging from suggestive
looks and sexual remarks to propositions and coercive sex.

Merit Systems Protection Board, U.S5. Government, 1980. 19,500 male and female
federal employees responded. MSPB (1981) reported that between May 1978 and

May 1980, sexual harassment cost the2 government almost $18.9 million. The great-
est costs were associated with the loss of individual and qroup productivity.

42% of the women said they had experienced sexual harassment; 15% of the men

said they had experienced it; only 2% reported it because they thought reporting
it would not help. In 1978-79, approximately 8,000 women left federal jobs
because of sexual harassment,

United Nations, 1976. 875 men and women responded. 50% of the women experienced

sexual harassment; 31% of the men experienced it or were aware it was happening
to others.

Despite these statistics, women and men do not agree on the frequency with which
sexual harassment occurs. Ffor example, a national study of 2,000 executives
conducted jointly by Redbook and Harvard Business Review found that, although
men and women generally agreed on what constituted sexual harassment, they dis-
agreed on its incidence of occurrence. The report indicated that upper-level
management appeared isolated from occurrences of harassment and that middle-
level management were somewhat less aware of misconduct than lower-level manage-
ment .

In addition, although most executives indicated they favor having a company
policy against harassment, few organizations appear to be addressing the problem.




EDUCATION STUDIES

Harvard University 32% tenured female professors; 49% of those without tenure;
41% of women graduate students; and 34% of undergraduate students have encoun-
tered sexual harassment from a person in authority at least once while at the
university. 15% graduate and 12% undergraduate students changed academic programs.

University of Florida 31% of graduate and 26% of undergraduates reported sexual
advances from faculty. 52% of those pursuing non-traditional degrees reported
knowing at least one instructor who made negative remarks regarding women in
general.

Claremont College, Los Angeles, 1981. 800 women responded. 50% had experienced
sexual harassment; of that 50%, 1 in 10 said they had quit a job because of
sexual harassment.

Sangamon State University, 1979. 1,495 Illinois State government female employees
responded. 59% said they had experienced sexual harassment.

University of California at Berkeley Questionnaire to one-sixth of female
graduate students - 50% responded saying 20% had received sexual attentions,
either as sexual remarks, touching, or propositions, from their professors.
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VICTIMS: THE EFFECTS AND COSTS

WHO ARE THE ViCTIMS?

Often women are harassed by men who exert power over them, either on the job
or in school. Either men or women may be harassed by a person of the same
sex and women may occasionally harass men. People iay be harassed by workers
or fellow students. Wemen in traditionally male fizlds may be systematically
harassed by their male peers ir an attempt to drive them away.

A frequently raised example is the complaint of a female student sub jected to
sexual remarks by the teacher of a predominantlv male class. She claims that
the environment is offtensive and that her rising hostility interferes with her
ability to perform well. The remark maker claims he is joking and that such
language is part of the usual working environment.

Victims are picked regardless of race, color, religion or national origin.
There are cases of 50- and 60-year old women being harassed as well as teen-
agers on their first job. Harassers often pick the most vulperable victim to
make these demands upon (i.e., the person who can least afford to resist because
they need the job most and may be the least experienced.) Those who need their
Jjobs most desperately, in order to support themselves or their families, may be
singled out for sexual harassment because they fear losing their job. People
suffering from sexual harassment are very aware of the economic power usually
held over them by the harasser. They hear a threat, implicit or explicit,
that they have to go along with sexual activity or suffer the consequences.

So they don't tell anyone.

In the final analysis, we are all victims. Some of us suffer from harassment
ourselves. We are also victimswhen our co-worker or fellow student leaves the
school or is unable to function properly because of harassment. The educational
community ie a victim when the person doing the harassing is left unchallengzd and
free to seek another person to harass.

WHY DON'T I HEAR MORE ABOUT SEXUAL HARASSMENT?

Most sexual harassment victims have not reported what has happened te them.
They are afraid that other people will say they "asked for it", or that no one
will believe them. They are afraid of reprisals if they complein. Many people
quietly drop out of school or change jobs without ever telling anyone they have
been harassed.

EFFECTS OF SEXUAL HARASSMENT ARE VARIED AND SEVERE:

1. Failure to comply with sexual demands or complaining about sexual haras-
sment often results in retaliatory actions including: negative job evalu-
ations, poor recommendations, demotions, loss of job training or impos-
sible standards.




2. Sexual harassment heightens the role conflict faced every day by women -
working outside their homes.

3. It belittles aspirations, it undermines self-confidence and self-esteem
and undercuts women's motivation to excel.

4. Sexual harassment creates an intolerable and stressful working cordition
hazardous to mental and physical health. Anxiety, nausea, headaches,
high blood pressure, sleeplessness, and ulcers are typical for victims of
sexual harassment.,

5. Sexuzl harassment forces women off jobs, which contributes to the cycle
of unemployment and poverty.

6. Sexual harassment contributes to low productivity, inefficiency and job
dissatisfaction which affects employers as well as society in general.

7. Sexual harassment on the job means energies of victims, harassers,
and management are misdirected in nonproductive, non job-related acti-
vities.

VICTIM RESPONSE TO SEXUAL HARASSMENT

Helplessness The person feels there is nothing s/he can do to stop the perpe-

trator. The harasser may be stronger or more verbally adept, or the victim may

have been caught by surprise. The victim may have been confined in a car or office, —
or a place it may be difficult to leave. As a result of feeling helpless, the

victim may accede to the harasser's suqggestion or suffer the remark or gestures

in silence.

Guilt - The victim believes t!..cy brought it on. The victim may think they were
too friendly and so led the harasser on. This guilt can prevent them from
actively responding since they feel they are ge'ting what they deserve.

fear The victim may wonder about the consequences if they refuse the harasser's
request. They may fear fer their physical safety or may be afraid they will
fail the class, lose a job or alienate the harasser.

Empathy The victim may empathize with the harasser and not want to make him/her
feel bad. They may think, "He'll feel so rejected if I say no", or "he seems

so lonely", or "He didn't mean any harm. If I tell anyone about this, his career
may be ruined". '

Ambivalence Even though the victim may feel offended by the behavior, they may
want to get closer to the harasser or feel flattered by the interest. This ambi-
valence makes it difficult to refuse the demands or confront the offensive behavior.

(Susan Kaufman and Mary Lou Wylie,"One-Session Workshop on Sexual Harassment,”
NAWDAC, Winter, 1983)

20 -




EFFECTS OF SEXUAL HARASSMENT IN EDUCATIONAL INSTITUTIONS

Another common reaction to sexual harassment is an attempt to escape the situa-
tion in order to avoid the harasser. Some students de this by dropping courses;
others withdraw from school; still others change majors or alter career plans.
Some people cope with sexual harassment by ignoring the incidents with hope that
they will not recur. (Till, 1980)

They may be angry or embarrassed. Some students report feeling dissillusioned
because their inherent trust in faculty members has been betrayed. This sense
of betrayal is especially strong when students have had respect and admiration
for the faculty members whc harass them. (Phyllis Meek, Ann Lynch, Journal
NAWDAC, Winter 1983)

- 10 -



Losing a sexual harassment suit is as costly and damaging as losing any kind
of Equal Employment Opportunity action. Cou.is are awarding money for back
pay, reinstatement, workers' compensation, unemployment compensation, and
attorneys' fees. The American Society of Personnel Administration estimates
200 settlements or consent decrees between 1977 and 1982 totalling more than
$3 million.

Plaintiffs v. Port Angeles School District; Port Angeles, WA (1984);:
4 plaintiffs, $440,000.

Plaintiff v. Police'Department, Michigan (1984);
1 plaintiff, $400,000, mental anguish and emotional damage.

Shore v. Federal Express Corp.; Memphis, Tenn.
$157,000 damages.

Paty v. Puget Sound National Bank; Tacoma, WA; (May, 1984)
Judgement totaling $500,000.

Nancy Henderscn v. Pennwalt Chemical Corporation; Tacoma, WA; (December 1982);
Damages $115,000.

Leona Lllis v. City of Tacoma Police Department; Tacoma, WA; (October, 1981);
Damages $150,000.

Leona Ellis v. City of Tacoma Disability Board; Tacoma, WA;
Suit ‘iled June, 1982.

Jennie Petrae v. Puget Sound Naval Shipyard; Bremerton, WA; (November 1982);
Damages $17,000.

Ferol Carolson v. Irwin Kleinman; Federal Bankruptcy Court; Seattle; (June 1982);
Restitution four lost wages and counseling for victim; three years probation
for harasser, €0 days in jail, completion of sexual offender program.

Plaintiffs v. Manager, Grocery 5tore Chain; Clallum County, WA; (June 1982);
Settlement for damages, emotional stress, back pay, loss of consortium (one
plaintiff); amount undisclosed.

Vivian Ehly v. Morgan Martin & State Dept. of Social & Rehabilitative Services;
Pierce County, WA; (June 1982);
Suit filed June 18, 1982.

Plaintiff v. Shipping and Tuq Company; Washington;
Settlement included policy for company, re--employment; $14,890.

Plaintiff v. Sales Company; Washington;
Settlement included policy; $25,000

Plaintiff v. Restaurant; Washington;
Settlement included policy, training; $9,500 mental anguish plus $2,619 back pay.

Plaintiff v. Grocery Store; Washington;
Settlement included supervisory training, $1,127; payment of medical bills,
credit for sick leave used for stress.

Compiled by Susan Webb and NWLC
Pacific Resource Development Group,
4026 NE 58th,

Seattle, WA 98105

(206)522-8671
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WHAT CAN STUDENTS DO TO STNP SEXUAL HARASSMENT?

ent believingy that (s)he is being sexually harassed should act promptly
to resolve the harassment at the lowest possible level. Although not
to do so, a student should be encouraged to utilize the informal steps
below before pursuing more formal or legal steps. (It should be noted
must file a charge or complaint with the administrative agency or court
specified time period, or else one will be precluded from taking formal

STLPS

Informal
alleged
third pa

The foll
to stop

1.

steps may include resolution of the harzssment between the victim and
harasser with or without written materials or the involvement of any
rty.

owing is a list of several alternative methods that a victim may choose
the sexual harassing behavior, including but not limited to:

Tell the Harasser the Behavior is Unwanted

The victim should speak directly to the alleged harasser and inform
the person that the harassment is unwelcome and must stop immediately.
The victim should tell the harasser why the behavior is offensive, how
the victim feels, and how the victim would like the behavior to change.
This conversation may be conducted in private if the victim feels com-
fortable that the matter can be handled confidentially.

Students can often feel powerless in such situations and may feel that,
by meeting the harasser alone, it could be misinterpreted as approval

of the behavior. In addition, the victim often finds it difficult to
confront the harasser, and may end up rushing through the confrontation
to get it over with. To get support, a student should talk to other
students and find out if they or anyone else they know has been harassed
by the same person. The students as a group could approach the harasser.
Having other persons present at a confrontation provides witnesses should
the harasser try to retaliate.

Write a Letter to the Harasser

If the student(s) have talked to the harasser and the sexual harassment
continues, they should write a letter to the harasser which describes
the incidents and explains why they are offensive. (Keep a copy of the
letter and any responses.) (See: Writing a Letter to the Sexual Haras-
ser: Another Way of Dealing with the Problem, Appendix B )

Keep a Journal

Students should keep a journal of all incidents with dates, times, places
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and persons who have seen the accivity. It is also important to record
physical and emotional conditions.

Seek Ass:stance Through a Third Party

The victim should meet with a third party to discuss the situation.
Students may seek the assistance of parents, clergy, school counselor,
teachers or administrator or other adult friends they trust. A con-
fidential discussion of the situation can help develop other options for
resolution. In choosing a third party with whom to talk, the victim
shou14 consider: does s/he trust the person to listen sympathetically
and to maintain confidentiality, and will the person have information
about the options available for resolving such harassment?

File a Complaint with a School Administrator

The student should inform a higher authority of the problem such as

a school administrator. School counselors also often handle these pro-
blems. A student may seek this route with the assistance of parents or
supportive friends. The student should submit the problem in writing
(and retain a copy) since it can be used as documentation if more formal
steps become necessary.

Students should feel confident in the effectiveness of bringing such
problems to the attention of school officials. Formal complaint pro-
cedures are becoming more common for students to use. Students should
feel that sexual harassment is taken seriously, that confidentiality

is maintained to the extent possible, and that complainants are adequately
protected from retaliation.
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STRATEGIES FOR ADDRESSING
SEXUAL HARASSMENT BY STUDENTS

- Encourage students to think about strategies for recognizing sexual haras-
sment and addressing it when it does occur.

- Expose students to various strategies for addressing social problems.

- Help students clarify their own values related to the choices they make
about the different strategies for addressing social pr.blems.

If students have become interested in questions about policies and discipline

codes, encourage a small group in conjunction with teachers and administrators
to create sexual harassment policy or code for the school. The students might
work through the student council or set up a separate and autonomous committee.

Invite speakers from women's groups, schools and universities, and the business
community to participate in a panel discussion for an assembly on sexual haras-
sment .

Encourage students to write a short play or set of skits about sexual haras-
sment and then perform them at the school or at other schools. Videotape a
performance and then use the tape in other classes and training workshops.
Encourage students to write articles for the school paper.

Have students conduct a survey in the school about sexual harassment.

Alliance Against Sexual Coercion
1979
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Sexual Harassment Workshop at BH.SS5.C. |

by Sandra Hall

The Boston High School Student
Cocrdinators (BHSSC) attended =&
workshop which dealt with sexual
_ harassment. This werkshop defined

sexual harassment in its varied
ferms.

. Now many adulte would question

why students shouid attend such a
workshop, but I think that everyone
who is female or male sheuld know
when they ars being sexually
harassed and what they can do about
it. At thiz workshop we learned that
the dafirition of sexval harassment
goes from leering, to attempted rape
send rape. All unwelcomed verbal
comments, gestures or any physical
eontact is sexual harassment.

It is said that women invite sexual
haressment by their behavior or by
the way they dress but not so, in fact

BEST COPY AVAILABLE

harassment is an assertion of
hostility and/or power expressed in a}

gexun] manner. Sexual harassment is

not the fault of the women or the menj

who are bothered. All kinds of people

are sexually harassed regardless of}
their appearance, race, sex, maritalj
status, occupation, or social-ecozomic

clags.

Although there are many places
where you can report suck actions
many people are afraid to complain.

There are also many who take it as &8
joke but YOU DON'T HAVE TO}

TAKE IT!!!

This problem effects approximately §
85 percent of the female workforcs)

and also a large amount of female

students in schools. Women who arej
being sexually harassed can bring}
euit under Title VII of the 1974 Civil|
Rights Act against their employers,}
or they can contact Alliance Against?
Sexusl Coercion (AASC) in Cam-§

bridge.

The Alliance wae formed to fight "‘
sexual harassment at the workplace. |

If you wish to contact anyone for
further information about

harassment you may contact: Nan§
Stein, Equal Education Opportunity, 4
Greater Boston Regional Education )
Center, Cambridge, Mass., 01583,

Pkhons No. 647-7472. OR Pam
Chamberlain, Boston Student Service
Centz., 31 St. James Ave., Boston,
Mass., 02116, Phone No. 727-5757.

- 15 -
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WHAT CAN EMPLOYEES DO TO STOP SEXUAL HARASSMENT?

Any employee who believes that s/he is being sexually harassed should act promptly
to resolve the harassment at the lowest possible level. Although not required

to do so, an employee should be encouraged to utilize thes informal stpes outlined
below before taking more formal or legal steps. (However, there are specific

time periods during which a formal legal charge must be filed with the adminis-
trative agency or a court. Failure to file a charge or complaint within the

time period will preclude being able to take legal action.)

INFORMAL STEPS

Informal steps may include resolution of the harassment between the victim and
alleged harasser with or without written materials or the involvement of any
third party.

The following is a list of several alternative methods that a victi:i may ci.oose
to stop the sexual harassing behavior, including but not limited to:

1. Tell the Harasser' the Behavior is Unwanted

The victim should speak directly to the alleged harasser and inform

the person that the harassment is unwelcome and it must stop immediately.
During the "c »frontation", the victim should tell the harasser why the
behavior is offensive, how the victim feels, and how the victim would
like the behavior to change. This conversation may be conducted in pri-
vate if the victim feels comfortable that the matter can be handled
confidentially.

2. See if Others are Affected

The victim should see if others in the workplace are experiencing the
same situation. They may be a source of support and assist in resolving
the problem.

3. Keep a Journal

Victim should keep a journal of all incidents with dates, times, places
and persons who have seen the activity. It is also important to record
physical and emotional conditions. Journals become important documen-

tation should future legal action be instituted.

4. Write a Letter to the Harasser

If the victim has talked with the harasser and the behavior has continued,
of if the victim does not wish to confront the harasser, s/he should
write a letter instead. The offensive behavior(s) should be described
and an explanation as to why it is unwanted should be given. (Keep
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a copy of the letter and any responses.) (See: Letter Writing as
Documentation Guidelines, Appendix C. )

Point Ouf the Unwanted Behavior

The victim may point out the alleged harasser's behavior in a public
setting with other persons as witnesses. Include what the alleged haras-
ser is doing, the effect on the victim, and how the behavior should
change. This statement must be clear and should be as non-threatening

as possible. Fox example, "Look, I do not enjoy your calling me "honey".
It miai.2s me very uncomfortable. I enjoy working with you and would like
to maintain a professional relationship; I am here to do my job just

like you. Now, let's get back to work."

This option may be effective when: a) the harassment has occurred in

a public setting with witnesses (rather than the victim "creating" an
opportunity to publicly confrent the alleged harasser); b) the haras-
sment may have been unintentional; and c) the discussion can be handled
in a straight-forward, honest and non-inflammatory manner. However,

it is also possible that this approach could escalate tensions, so it
should be used with caution.

Inform a Higher Authority

Should the problem continue, the victim may want to file a formal rom-
plaint internally or seek confidential assistance by informing a neutral
third party. If a third party is not available, the victim could seek
help through the personnel office, human resources specialist, affirma-
tive action coordinator or designated Title IX coordinateor. The victim
should take notes and keep a record of the discussion and any promised
action. Following the discussion, the victim can determine whether, and
how, to pursue the matter. Each school should have its own grievance
procedure to handle such complaints.

Obtain Witness Statements

If a victim chooses to take further action, they may discreetly obtain
statements from witnesses and others who have experienced the same treat-
ment. Also, personal contacts, such as friends, family and counselors
who have been aware of this treatment, may act as witnesses.

Toward More Formal Steps

If the problem continues and the employer has not made reasonable steps
to address the situation in a reasonable period of time, the victim may
contact appropriate agencies. Sometimes filing a complaint with the
State or City Human Rights Commission or Equal Employment Opportunity
Commission forces the employer to acknowledge the siturtion and try to
resolve it. However, some victims feel that by taking formal action
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they have no alternative but to quit their jobs because of the unbear-
able working conditions. Victims may be eligible for unemployment com-
pensation benefits, and if successful in court, back pay and compensa-
tory damages.

Informal steps are most suitable for situations where the victim simply
wants to stop the harassment; formal actions usually are necessary to
obtain compensaticn for damages such as loss of pay or unfair denial of
a job opportunity.

UNION GRIEVANCE PROCEDURES

Union grievance procedures are available for employees covered by a collective
bargaining agreement.

It is not necessary for the contract to include specific language defining sexual
harassment as a cause for grievance; it is sex discrimination. A union member
may grieve sexual harassment as a violation of the contract's non-discrimination
clause.

Union members should contact their shop steward or business representative to
initiate union action.

Failure of the union to process a legitimate grievance properly may be a breach
of the labor organization's duty of fair representation under tr. National
Labor Relations Act.

UNEMPLOYMENT COMPENSATION

Most State Departments of Labor now recognize sexual harassment as an intoler-
able job condition which is good cause for quitting and will grant Unemploy-
ment Benefits to victims who leave their jobs for this reason. However, sexual
harassment can be difficult to prove. If a person has not carefully documented
her/his case, the administrative agency may not find in the victim's favor.
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PART ONE:

LEGAL REMEDIES FOR SEXUAL HARASSMENT

I. INTRODUCTION

Sexual harassment in the workplace or in the school is a violation of federal,
state, and local laws. Employers, school districts, superviscrs, and harassers
may be held legally liable for damages to the victims of sexual harassment.

Victims of sexual harassment have several avenues of legal remedies available
to them. Those avenues incluade:

- Title VII of the Civil Rights Act of 1964, which prohibits discrimination
in employment;

- Title IX of the Education Amendments of 1972, which prohibits discrimina-
tion in education;

- Washington State Law Against Discrimination;
- Washington State Common School Code;

- Private civil suits; and

- Criminal complaint.

Theze remedies are not exclusive, and victims typically seek relief through
a combination of remedies available.

II. STATUTORY REMEDIES

A. Title VII of the Civil Rights Act of 1964

Title VII prohibits discrimination in employment based on sex, race,
national origin, or religion. Sexual harassment is an unlawful form
of sex discrimination under Title VII.

Title VII is enforced by the U.S. Equal Employment Opportunity Commis-
sion (EEOC). The law applies to employers with 15 or more employees,
employment agencies, and unions that operate a hiring hall or have 15
or more members.

The administrative process is begun by filing a charge with the EEOC.
The charge is a jurisdictional prerequisite to filing a lawsuit, and
must be filed within 180 days of the most recent act of discrimination.
The 180 day period is extended to 300 days if the charge is first filed
with a state or local agency, such as the Washington State Human Rights
Commission,
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The EEOC investigates charges of discrimination and makes a finding on
the merits of the charge. The victim has a right to file a private
lawsuit in federal court after obtiining a Notice of Right tc¢ Sue.

The Justice Department also has the authority to sue on behalf ot the
victim.

Remedies available under Title VII include backpay plus interest for
any wages lost as a result of the discrimination; affirmative relief,
such as reinstatement, hiring, or promotion; and attorreys' fees.

The empioyer is held liable for sexual harassment in its workplace.

If the harasser is a supervisor, manager, or agent, the employer will

be held strictly liable, whether or not the employer knew of the harass-
ment, and even if the employer had a policy prohibiting sexual haras
ment. If the harasser is a coworker, the employer will be held liable
if it knew or should have known about the harassment and failed to take
prompt and appropriate corrective action. The employer may also be

held liable for harassment by non-employees where the employer knew or
should have known about thc harassment and failed to take prompt and
appropriate corrective action.

B. Washington State Law Against Discrimination

The Washington State Law Against Discrimination prohibits sexual haras-
sment in employment. It is enforced by the Washington State Human Rights
Commission (WSHRC), and applies to employers with 8 or more employees

and to unions.

Charges must be filed with the WSHRC within 180 days of the most recent
act of discrimination. WSHRC will investigate charges of discrimina-
tion, and where cause is found to believe the charge is true, WSHRC

may take the case to an a'ninistrative hearing.

Tndividuals also have a private right to file suit under the state statute
without filing a charge with the WSHRC. Remedies include those available
under Title VII (back pay, affirmative relief, and attorneys' fees),

as well as compensatory damages for losses suffered, including damages

for emotional distress.

The employer is held liable for sexual harassment in the workplace.
The standards are identical to Title VII.

C. Title IX of Education Amendments of 1972

Title IX prohibits discrimination on the basis of sex in any educational
program or activity receiving federal financial assistance. Title IX
protects both students and employees.
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Title IX is enforced by the Office for Civil Rights (OCR), Department
of Education. The administrative process is begun by filing a charge
of discrimination within 180 days of the most recent act of discrimina-
tion. OCR will investigate the charge and make a finding.

Remedies for employees are similar to those available under Title VII:
employment or reinstatement, back pay and benefits, and future compli-
ance. Ffor students, remedies may include reassignment of the instruc-
tor, training, or other appropriate relief.

If the school district refuses to remedy the situation, its federal
funds may be cut off. Suit by the government could result in injunctive
relief, damages, and attorneys' fees.

Victims also have a private right of action under Title IX. Cannon v.
University of Chicago Medical School, 441 U.S. 677 (1279). In Alexander
v. Yale University, 631 F.2d 178 (2nd Cir. 1980), a group of women sued
Yale University for failing to pursue their complaints of sexual haras-
sment.

D. Washington State Ccmmon School Code

Washingten State law specifically prohibits sex discrimination in the
state's public schools. Chapter 28A.85 of Washington Common School
Code provides that "discrimination cn the basis of sex for any student
in grades K-12 of the Washington public schools is prohibited”.

The statute also provides that any perscn aggrieved by a violation of
the code has a right of action in superior court for civil damages and
equitable relief. RCW 28A.85.040. In addition, the Superintendent

of Public Instruction has the power to enforce the statute through
termination of state money to the offending school, the termination of
specific prcgrams, the institution of a mandatory affirmative action
program, or placing the offending school on probation with appropriate
sanctions until compliance is achieved.

IIT. COMMON LAW REMEDIES

In addition to the statutory remedies discussed above, victims may have other
remedies available by filing a civil actior in state court. These "common
law" remedies may be used as an alternative to statutory remedies or in addi-
tion to statutory remedi=as.

In common law actions, an individual may sue the employer or school district,

the harasser, and any supervisory or management person who knew of the haras-
sment and failed to take appropriate corrective action.
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Remedies include all of the remedies available under the statutory claims,
and in addition, money damages including damages for emotional distress or
humiliation.

Victims of sexual harassment have successfully used a number of different theo-
ries to seek redress, and socme examples are explained below.

A.

Assault and Battery

Unwar*ed sexual overtures may constitute an assault, and if actual
touching occurs, a battery.

Intentional Infliction of Emotional Distress

A victim may file an action for emotional distress based on unwanted
sexual advances, even in the absence of any actual physical contact.

The victim must show that emotional distress was inflicted intentionally
or recklessly, that the conduct was extreme and outrageous, and that

as a result of the outrageous cenduct, the victim suffered severe emo-
tional distress

The court will consider the nature of the parties' relationship (for
example, teacher-student, boss-emoloyee), as well as the particular
victim's susceptibility to the type oF conduct, taking into account
changing social conditiens.

Malicious Interference with Economic Advantage

The lead case on this theory of recovery is Kyriazi v. Western Electric
Co., 461 F. Supp..894 (liability), 476 F. Supp. 335 (D.N.J. 1979)
(damages). In that case, each of five co-workers were assessed punitive
damages for sexual harassment of the plaintiff. Washington courts have
recognized the viability of such a tort claim, albeit not in the con-
text of sexual harassment. See eg. Schymanski v. Dufault, 80 Wn.

2d. 77, 491 P. 2d 1050 (1971); Burke Thomas Inc. v. Masters Mates &
Pilots, 92 Wn. 2d 762, 600 P. 2d 1282 (1978). '

Contract Remedies

Courts have recently begun to recognize an implied covenant of good
faith and fair dealing in employment relationships, even in the absence
of a written employment contract. Sexual harassment in the workplace,
or retaliatory action for having refused or complained, is a violation
of the covenant of good faith and fair dealing.

In addition, Title IX of the Education Amendments of 1972 requires that
every school prominently display a notice to the public that it does
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not discriminate on the basis of sex. It has been suggested that these
notices may create a contract between the school and its students or
faculty, and that sexual harassment constitutes a breach of that contract.

IV. CRIMINAL ACTIONS

Just as assault and battery are criminal offenses, so too are many of those

acts of sexual harassment falling within sexual crimes and misdemeanors.
Usually, any explicitly sexual acts -- from fondling to self-exposure to rape --
may be prosecuted by states as sex crimes.

The victim must report such assaults to the police, who investigate and make

a report to the local prosecutor. If the prosecutor takes the case to trial,
the victim serves as a witness for the prosecution, and does not bear any legal
expenses involved in the trial. A criminal conviction does not provide a remedy
to the victim for job-related damages and financial losses.
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he i a

AHAT YOU SHOULD KNOW ABOUT FILING A DISCRIMINATION CHARGE

T

(EPLOYHENT DISCRIMINATION)

Equal Employnent Opportunity Comnission
M0 - 2nd Avenve
Seattle, WA 98104 (208) 442-0%8

Title V11 of the Civil Rignts Act of 1%4

(EDUCATIONAL SERVICES & EMPLOYHENT)

US Dept. of Education, Office for Civil Rights
Third & Broad Bldg., W/5 106
2901 - 3d Ave., Seattle 98121 (206)442-1596

Title IX'of the Educational Amendments of 1972

Enploynent discrinination besed on race, sex
(sexual hatassment and pregnancy), colot,

religion, national origin, {Age Discrinination

in Enploynent Act 40-70)

Enployment discrinination as a result of s

- filing a discrimination charge

- assisting in an investigation

- opposing employment practices which are
unlawful wder Title VII

filing a conplaint:

- 240 days from the date of discrimination
or up to 300 days in some instances

To file a charge you must:

- be interviewed by an Intake Officer of
the Comnission

- provide information on the complaint,
including records and names of witnesses

- gwear or affimm to the charge of dis-
crimination

- cooperate with the Connission

A charge may be closed with a no-fault

settlenent, reasonable cause or no~reasonable
cause finding or other administrative closures.

Remedies available under Title VII:
- enploynent or reinstatement
- back pay
- back benefits
- letters of reference
- expunge parsonnel files

Prohibits discrimination on the basis of sex in

T T R

(EMPLOYMENT DISCRIMINATION)

Washington State Human Rights Commission

1601 - 2nd wenue Building

Seattle, WA 98101 (206)464-6500, voice/TTY
(Other offices: Spokane (509)456-4473; Pasco (509)
945-2379; Yokima (509)575-2772; Olynpia (206)753-6770

ACW 49.60

any education program or activity receiving
federal financial assistance,

Discrimination as a result of:
Filing a conplaini, testifying, assisting
or participating in any manner in an investi-
gation, proceeding or hearing.

Filing a complaint:

- nust be within 180 days from the date of
the alleged discrinination unless the time
for filing is extended by the responsible
department official or designee,

To file a complaint you must:

- identify the complainant by neme and addre

- generally identify or describe those injureﬂ
by the alleged discrimination (nanes of
the injured parties not required)

- identify the affected institution ar
individual alleged to have discriminated

- provide sufficient detail to inform OCR
what discrimination ocrurred and when

Permit OCR to comnence an investigation,

A conplaint may be closed by a letter of Finding
sumarizing the results of the investigation
and the compliance status cf the recipient, or
other Adninistrative closures.

Regedies available under Title IX:
For employees:

- emoloyment or 1einstatement

- badk pay

- back benefits

Employmentdiscrimination based on race, creed, color,
national origin, age 40-70, marital status, disability
sex (sexual harassment and pregnancy)

Employment discrinination as a result of:
- filing a discrinination charge
- agsisting in an investigation
- opposing employnent practices which are unlawful

Filing a conplaint:
- ¥ithin 6 nonths after the alleged act of

discrimination

To file a charge you must:
- any person claining to be aggrieved by an alleged

unfair practice may, by themself cr their attor-
ney, neke, sign, and file with the board a
conplaint in writing under oath. The complaint
shall state the nane and address of the person
alleged to have comitted the unfair practice
and the particulars,

A charge may be closed with a no-fault settlement,
resonable cause or no-reasonable cause finding or
other adninistrative closures.

Remedies available under RCW 49.60:
- enployment or reinstatement
- back pay
- back benefits
- letters of reference
- expunge personnel files
- up to $1,000 for loss of rights

- methods of achieving conpliance
For students:
- reagsignment of instructor; in-service
training; or other appropriate action,

City agencies also available: Seattle Hamen Rights
Dept., 105 - 14th Ave,, Ste, C, Seattle 90122,
(206)625 4384; Tacona thman Relstions Conmission,
140 5t, Helens, #307, Tacona 98402, (206)591- 5151
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Auqust 1980-Report of

THE NATIONAL ADVISORY COUNCIL
ON WOMEN"S EDUCATIONAL PROGRAMS

A STUDEKT'S GUIDE TO LEGAL RENEDIES FOR SEXUAL HARASSHENT

REMEDY

DESCRIPTION

TYPES OF BENEFIT/SANCTION

DURATION

ORANBACKS

Title 1Y, 1902
fducation Amendnents

Federal law prohibiting sex
discrinination in education;
conpladnts may be filed with
any Federal agency which
grants assistance to the
schooi, or private suit my
be nitfated,

Agencies can require School to correct

problem or face cut-off of Feders

funds; sult msy result In dnjunctive
relfefs some Possibility of damages
through 1{tigatfon; successful plaine

tiffs elgible for attorneys' fees
adrds under Attorneys Fees Act.

With some exceptions, agens
cles are required t0 resolve
conpiaints within 195 days
of raceipt of conplaint;

{f szhoal does not come fnto
conpl{ance, enforcenent can
take severa) years; 1{tiga
ton may provide quick
shortsterm relfef, but
sults will take a year or
mre to conplete,

Only the Education Department,
Departmeat of Energy and Depart.
ment of Agricuiture hive fina}
requlations; other agencies may
not accept complaints; only

the Education Department has
full«scale enforcenent program;
no hard policy from any agency
on coverage of harassment dssues,
s0 conplaints may Tanguish while
agenctes work out policy problens;
no real judicial histary to pro-
vide precedent; risky,

Civi] Lawsuits

Tort Tawsults; “erh of
tontract,

Financial conpensation for any losses
or physical/enotional/mental infury;

Injunctions,

Varfes; 2-3 years 1kely
where damages are sought,

Expensive (fees cone aut of,
and may exceed the amount of
any damages); Slow.

Rape and other
crininal statutes

Yardes by State; usually
Includes sexual assault,
assault, and battery claims:
prosecution at discration
of police authorities,
publfc prosecutor,

Fines, inprisonnent,

1 yesr,

Compensation for victin possible
but unlikely; prosecution
unlikely fn “ninor” crimes
without witnesses and/or strong
corroboration; great enotiond]
straing convicted offenders from
upper soclo-econonic classes
1kely to recetve only suspended
sentences or court ordered
therapy even where rape fs fnvols
Involved,

State Civi] Rights
Laws

Prohibit sex-based dfscrine
{natfon; ususlly enforced by

Hunan Rights Comissdons;
great varisace from

,Sutetasutm

Varies; dn some States can Include
tease and desist orders, jury trial
award of damages,

Great varfation;
§ months to 3 years.

Differ from State to State;

may be difficult to secure
aqreement that sewua) harassment
of students {s covered.
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PART_TWO:

SEXUAL ABUSE AND SEXUAL HARASSMENT:
DEFINITIONS AND LEGAL SIMILARITIES

Sexual abuse of children has received wide-spread attention as a problem
affecting a large number of children. Sexual harassment of students has simi-
larities with sexual abuse in legal definitions and for criminal prosecution.

A recent report estimates that there may be at least 336,200 children nationally
who are sexually abused each year. Statistically, one in four girls and one

in seven boys will be sexually abused before they turn 18. In 80% of these
cases, the child is abused by someone she or he already knows -- a relative,

a neighbor, a friend of the family, another person she or he sees often or
occasionally.

Studies show that 50%-80% of all teenage girls in the United States enrgaged

in jusenile prostitution have been victims of incest or other repeated molesta-
tion. In many cases, the girl has run away from home and taken to the streets
to escape abuse, only to be re-victimized.

As many as 75% of the sex offenders interviewed in prison studies say that
they were sexually abused as children. More than 90% of the sex offenders
listed on court records are male.

Victimization surveys suggest that one in ten women is raped, most of them
young, and many teenagers. This means that a significant portion of the popu-
lation is involved by adults in activity which is illegal and which is con-
sidered an abnormal event in the process of human growth and development.

Sexual victimization is coercive or non-consenting sexual activity. Whenever
there are sexual acts between adult and child they are always coercive because
a child is unable to give truly informed consent to such a relationship.
Children are physically and psychologically dependent on adults and thus are
not in a position of equality. In an unequal relationship, true consent is
not possible. Children are victims of a range of types of sexual abuse.

Molestation: Sexual touching other than intercourse.

Child sexual abuse: Sexual abuse of someone 18 years or younger.

Rape: Forcible sexual intercourse without mutual consent. Intercourse
means the penetration of the vagina or anus by a penis or other object,
or the mouth by a sexual organ.

Washington State law defines three degrees of rape:
1. First Degree Rape. Forced sexual intercourse where the offender
uses or threatens to usc a deadly weapon, kidnaps the victim,

seriously injures the victim, or breaks into the building or vehicle
where the victim is.

T 26" 42



2. Second Degree Rape. forced sexual intercourse.

3. Third Degrze Rape. Sexual intercourse where force is not used,
but the victim did not consent to the act, and clearly expressed
this lack of consent to the offender.

Force does not necessarily have to be actual physical force. It also means
the threat of ferce, or an implied threat of force.

Indecent liberties: Forced sexual contact between two people, where sexual
intercourse (as defined above) does not occur. If the victim is 13 years
of age or younger, the crime is committed even if force is not used.

Incest: Any sexual contact between family members in which the adult

(or relative four years older) seeks or gains sexual excitement or gratifi-
cation through the child. This may include fondling, manual or oral mani-
pulation of the genitals, or intercourse. Family members include father,
mother, grandparents, aunts, uncles, brothers, sisters, cousins, adoptive
and step relations.

Statutory rape: Definitions is the same as the definition of rape. There,
are also three degrees of statutory rape:

1. First Degree Statutory Rape. When the offender is 13 years or
older and the victim is 11 years or younger.

2. Second Degree Statutory Rape. When the offender is 16 years or
older and the victim is 11, 12, or 13 years.

3. Third Degree Statutory Rape. When the offender is 18 years or
older and the victim is 14 or 15 years.

Other sexual activities which are imposed on children are voyeurism, exposure,
and involvement in photography or filming for pornographic purposes.

Sexual Exploitation

Sexual exploitation involvesa continuum of degrees of inequality between part-
ners. In some cases the difference is one of age where an older man or woman
prefers younger partners and the issue is that of greater sophistication

or life experiences in the older person. In other cases there is a disparity
of power as well as age, such as an older person in a position of authority.
Where there is an obviously unequal situation such as teacher-student, employer-
employee, or counselor-client at any age, the possibility of exploitation
exists. Even when the teenager actively pursues the relationship s/he is not
always equipped to handle it and the adult must be able to handle the situation.
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Effects of Sexual Assault and Sexual Harassment

The full impact of victimization is not known. The effect of sexual assault
on the victim can be similar to that of sexual harassment. Emotions may be
fear, anger, helplessness, humiliation, self-blame, embarrassment, disgust or
revenge. The reactions of a young person are similar to those of an adult:
mainly stress reactions to a threatening situation. This is true even though
most children who are victims of sexual assault/harassment are not physically
hurt nor are they threatened in the same way as adults.

A younger child may not know whom to tell, :r how to say what happened. They
can be confused, not fully understanding what happened. A younger child fre-
quently is afraid of being rejected by adults they may tell, and sometimes

is concerned that the offender (often known to the victim) will be punished
if anything is said. Most children need to be assure they will be belizsved
and protected from further abuse.

Adolescents under stress may appear casual or indifferent about the situation.
They are frequently concerned about their reputation, not wanting their friends
or classmates to find out about the assault.

Reporting Responsibilities

Washington State Law (RCW 26.44) requires that these persons must report sus-
pected child abuse: medical practitioners, professional school personnel
(including but not limited to teachers, counselors, administrators, child care
facility personnel, and school nurses), social workers, licensed psychologists,
pharacists, and employees of the Department of Social and Health Services.
Persons who report suspected child abuse or who give testimony in child abuse
cases are immune from civil or criminal liability. Failure of any of these
persons to report child abuse, if they have evidence or suspicion, is a mis-
demeanor.

In Washington State, Child Protective Services (CPS), part of the State Depart-
ment of Social and Health Services, is the acency where suspected child abuse
and neglect is reported and investigated. CFS works in conjunction with local
law enforcement for removal and temporary placement of the child (where this

is necessary) and interrogation and arrest of the offender.

Whereas sexual assault situations must be reported by law to outside authori-
ties, sexual harassment cases generally are handled through administrative
avenues. (0ften this allows sexual harassment cases to be overlooked within
administrative ranks. These cases must be addressed directly to avoid further
legsal liability under Title IX of the Education Amendments of 1972, should a
coriplaint be iiled.

Since most secondary school students are minors, many of the sexual assault
definitions apply to acts of sexual harassment. Unwanted touching, fondling

- 28 -



or an adult's act of exposure require reporting to the Child Protective Ser-
vices. Criminal codes apply in additiorn to any procedures a school district
.y have regarding criminal charges against staff, teachers or administrators.

Child sexual abuse is not fully understood. Sexual harassment of students

by adults in the education system has been a hidden issue. Current social

and political values fail to successfullly control sexual exploitation of chil-
dren by adults. The educational community can take more responsibility for
creating awareness of these problems and preventing future abuse.
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ILLUSTRATIVE CASES

In the following cases, a school teacher's dismissal or the denial or revoca-
tion of his teaching certificate was held proper on the basis of his sexual
act or acts with a student of the opposite sex.

Board of Trustees v. Stubblefield (197 )
76 Cal App 3d 820, 94 Cal Rptr, 318

A junior college teacher's behavior was held to constitute immoral conduct
indicating unfitness to teach and evident unfitness for service, thus justi-
fying dismissal. A deputy sheriff discovered the teacher in his automobile
at night with a female student, where the teachers pants were lowered,
exposing his penis, and the student, who was nude from the waist up, had

her Capri pants unzipped and open at the waist.

Weissman v. Board of Education (1976, Colo.)
547 P2d 1267

The dismissal of a tenured male high school teacher for “immorality" was
upheld where the teacher, on a field trip, engaged in activity with several
female students, which the teacher characterized as '"good-natured horseplay"
and which consisted of touching and tickling the girls on various parts

of their bodies and occasionally between the legs in proximity to the
genital areas, there being reciprocal conduct on the part of the girls.

Lombardo v. Board of Education (1968)
700 111 App 2d 108, 241 NE 2d 495

The court affirmed a denial of relief from the board's determination,
where three female students in grades six through eight testified as to

an elementary school band teacher's sexual advances toward them, which
testimony was corroborated by that of a male student who had observed scme
of the incidents.

The girls test:fied that while in the teacher's band class, when he taught
he would make them sit between his legs, put his arms around them, put

his hands on their chest and touched with the palms of his hands 6-7
times; that on another occasion he kissed one of the female students on
the cheek and stuck his tongue in her ear; and that he kissed her on the
face and cheek a lot.

Other related cases:

Crawford v. Lewis (1916, 170 KY 589, 186 SW 492.
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Denton v. South Kitsap School District (1973)
10 Wash App 69, 516 P2d 1080

Board of Trustees v. Hartman (1966)
246 Cal App 2d 756, 55 Cal Rptr 144

Morrison v. State Board of Education (1969)
1 Cal 3d 214, 82 Cal Rptr 175, 461 P2d 375, infra §10.
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LEGAL. LIABILITY

I. INRODUCTION

Sexual harassment is against the law. It is a violation of federal, state and
local statutes as well as a violation of common law principles. In some cases,
it may also be a violation of the criminal code. Schools, administrators, and
teachers may be held liable for incidents of sexual harassment in the schools.

In 1980, the Equal Employment Opportunity Commission (EEOC) adopted guidelines
on sexual harassment in the workplace. The guidelines define sexual harassment,
and identify who is liable for sexual harassment.

The Guidelines apply to schools as employers. They are also helpful in defining
the problem and establishing liability when students are hzrassed by teachers,
counselors, administrators, or staff.

II. "WHAT IS SEXUAL HARASSMENT

Sexual harassment is any unwanted sexual attention or behavior which interferes
with work or school.

The Guidelines define sexual harassment as unwelcome sexual advances, requests
for sexual favors, or other verbal or physical conduct of a sexual nature.
Such conduct is unlawful in the workplace when:

submission to or rejection of such conduct is used as a basis for an
employment decision; or

- submission to such conduct is a term or condition of employment; or

- such conduct has the purpose or effect of interfering with work performance;
or

- such conduct creates an intimidating, hostile or offensive work environ-
ment .

The definition has three elements. There must be sexual behavior of some kind;
it must be unwanted by the recipient; and it must interfere in some way with
the recipient's work or school. The elements of unlawful sexual harassment are
the same for both students and employees.

Interference with work or school can take many forms. It may be direct -- threat
of a bad grade or losing one's job, for example. Or it may be indirect --
creating an offensive environment which affects the victim's ability to per-

form well. : The courts are very clear that employers who tolerate a work environ-
ment where sexual harassment flourishes are violating the law. This is true
whether or not the victim has suffered any loss of tangible benefits. Bundy v.
Jackson, 64. F. 2d 934 (D.C. Cir. 1981).
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III. WHO IS LEGALLY LIABLE

A. Schools, School Districts

The school may be held liable for sexual harassment of students or .
employees. Both federal and state statutes prohibiting sexual harass-
ment look to the school for liability. Those statutes require schools
to maintain a learning and working environment that is free from sexual
harassment.

Under Title IX, a school may lose its federal funding if it fails to
promptly resolve sexual harassment problems. The school may also be
liable fnr back pay, interest, compensatory damages, attorney fees, and
injunctive relief under Title VII, Title IX, Washington Law Against
Discrimination, the Washington Common School Code, and common law
remedies. See Section 7 for a more complete description of the statu-
tory and common law remedies available to victims.

As an employer, the schoo. district will be held liable for acts of

its administrators, managers, supervisors, or agents. That is true

even if the school was unaware of the harassment, and even if the school
has a policy specifically forbidding sexual harassment. See Miller v.
Bank of America, 600 F.2d 211 (9th Cir. 1979). With respect to harass-
ment of students, teachers may be considered in a "supervisory" status
for purposes of determining liability.

Schools may also be held liable for acts of coworkers, where the
administration knew or should have known of the problem, and failed
to take prompt and appropriate corrective action.

Schools may also be held liable for acts of non-employees, including
suppliers, delivery people, etc., where the administration knew or should
have known about the harassment, and failed to take prompt and appropriate
corrective action. These situations are determined on a case-by-case
basis, and take into consideration the amount of control the school

has over the situation, and whether the schocl has made an effort to
resolve the problem.

8. Administrators

Administrators or supervisors may be held personally liable where they
permitted sexual harassment to go on, and failed to take steps to cor-
rect it. See Kyriazi v. Western Electric Co., 476 F. Supp. 335 (D.N.J.
1979) (damages). In that case, the court ordered supervisors to pay,
and prohibited the company from reimbursing them.

C. Harassers

Urder common law, the harasser may be held personally liable for acts
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of sexual harassment. See Kyriazi v. Western Electric Co., supra.

In some cases, sexual harassers may be subject to criminal penalties,
including imprisonment, where acts of sexual harassment constitute a
violation of criminal laws.
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STRATEGIES FOR ADMINISTRATORS AND TEACHERS




STPATEGIES FOR ADMINISTRATGRS AND TEACHERS

School districts, administrators, and teachers can take steps to prevent and
eliminate sexual harassment in schools.

The first step in accomplishing this goal is the establishment of a policy against
sexual harassment. It shouid be a written statement that is distributed and -
explained to all employees and students. Such a policy puts everyone on notice
that the administration takes the problem seriously, and that any incidents of
sexual harassment will be dealt with promptly. As part of this sectien you will
find a discussion of the elements of an effective sexual harassment policy, and

a sample policy.

An important component of an effective sexual harassment program is the estab-
lishment of a procedure for receiving and resolving complaints of sexual haras-
sment.

Title IX of the 1972 Education Amendments requires educational institutions to
"adopt and publish grievance procedures providing for prompt and equitable reso-
lution of students'. . . complaintsalieging any action which would be prohibited
by this part."™ (34 C.F.R. 106.8(b)) Moreover, while Title VII does not require
employers to maintain grievance procedures, almost universal agreement has arisen
in Title VII sexual harassment cases that there is no cause for judicial action
if the employer takes prompt and remedial action upon acquiring knowledge or an
incident.

Victims of sexual harassment are not legally required to exhaust internal grievance
procedures before seeking help through an administrative agency or the courts.
However, internal grievance procedures are often:the quickest and most effective
means of resolving the problem. Where the grievance procedure is perceived to

be fair, effective, and prompt, victims are much more likely to seek a resolution
that way, without involving government agencies, lawyers, or courts. Included

in these materials are some suggestions for establishing an effecive grievance
procedure. There are also suggestions on how to conduct an internal investi-
gation. :

Administrators, managers, and teachers should be provided training in recognizing
sexual harassment and effectively dealing with complaints thal arise. Because

a certain amount of sexual harassment is the result of a lack of understanding,

a sexual harassment pelicy coupled with training can be an effective means of
preventing future incidents.

The overwhelming number of officials report that as soon as the company or admin-
istration began to take seriously the problem of sexual harassment, and communi-
cated that to its employees, they were able to deal effectively with the problem.
They found that employees were eager to use a grievance procedure that seemed
quick and fair, and that they were able to resolve incidents within the company.
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They found that the occurrence of sexual harassment was reduced substantially
simply by announcing a clear and unequivocal policy and by providing training.
And for incidents that did occur, victims were eager to use a grievance pra-
cedure which seemed fair and quick, and thus complaints were resolved within
the company.

IMPLEMENTING A SEXUAL HARASSMENT POLICY
IN HIGH SCHOOLS AND VOCATJONAL SCHOOLS

A sample policy follows which can be used as a moodel for secondary and voca-
tional scho .s5. Included are several key elements of any effective sexual
harassment policy: definition; a discussion of a specific grievance procedure;
investigation guidelines; prohibition of retaliation; and emphasis on the
importance of confidentiality.

Advice to administrators who are considering developing a policy or who
believe their existing policy should be emphasized should consider the fol-
lowing:

1. A school administration must be strong in its commitment to adopt
and follow through on a sexual harassment policy.

2. Identifying a few specific cnmplaint managers is important. For
example, with three case managers -- a guidance counselor, teacher,
and administrator -- complainants can choose the person with whom
they feel most comfortable discussing their situation. Although each
of the three has different roles nd power within the school, they
are each authorized to receive confidential complaints and teo attempt
to resolve sexual harassment cases informally witiout informing other
school personnel. Schools receiving federal funding are required to
designate at least one employee to coordinate its efforts to comply
with and carry out its responsibililities, including any investigation
of any complaint. Arecipient of federal funding shall adapt and
publish grievance proceuurts providing tor prompt and equitable reso-
lution of student and empleyee complaint=. (Secs. 901, 902, Education
Amendments of 1972. 88 Stat. 373 374: 20 U.S.C. 1681, 1682)

3. Wide dissemination of a policy should be accompanied by training and
discussion for students, teachers, guidance counselors and administra-
tors. Awareness increases the possiblity of sexuval birassment being
identified early and stopped informally. (See Studen: Handbook sample
from Minuteman Tech, Lexington, MA)  Include sexual harassment
awareness as part of the arientation and training of new employees.

4. Preventive training is most effective when it places sexual harassment
in the context of social problems and clarifies that the cause is
neither the failures of a particular school nor the inabilities of
specific individuals to handle interpersonal problems.

- 36 -




For situations of adult-to-student harassment, it is recommended that specific
disciplinary action will be taken. Some forms of sexual harassment of stu-
dents by adults are considered violations of criminal law (see l.egal Liability
Section), and should therefore be stated as grounds for dismissal.

The presence or absence of sexual harassment within classrooms, shons, athletic
activities, and school-sponsored groups or clubs should be incorporated

into performance reviews of teachers and coaches. Similarly, whether complaintis
have been handled promptly and effectively should be incorporated into evalua-
tions of guidance counselors and administrators.

Students and staff should feel confident in the effectiveness of the school's
sexual harassment policy. C(ase law on Title VII workplace sexual harassment
indicates that the employer is still held to a standard of liability if the
school has a sexual harassment policy, but employees are either not aware of
its existence or have no faith in its effectiveness. A major Title IX >ase
found that a school may be held liable should an institution fail to respond
to such complaints.
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SAMPLE

SEXUAL HARASSMENT POLICY

Sexual harassment includes unwelcome sexual advances, requests for sexual
ravors, and other verbal or physical conduct of a sexual nature carried out
by scmeone ir the workplace or educational setting. Such behavior may offend
the receipient, cause discomfort or humiliation, or interfere with job or
school performa=ce.

Principals and immediate administrative supervisors must make it clear to
their staff and students that sexual harassment is prohibited by School
District policy and s grounds for disciplinmary action. All areas and activi-
tie. of the District shall be freze from sexual harassment.

Anyone who experiences sexual harassment should let the offender know immedi-
ately and firmly that you do not aoppreciate the behavior, or you shotld
immediate.y contact the principal or immediate administrative supervisor. If
additional help or advice is needed, you can call:

Affirmative Action Officer, Title IX Administrator or
Personnel Representative

(name)

(address)

(phone number)

You can speak to the affirmative action administrator confidentially witnout
filing a complaint. In some cases suggestions may be given which will enable
you to effectively discourage the offender yoursel''. Other cases may require
intervention; if you both agree, the affirmative action administrator, or
designee, will speak informally with the alleged harasser in an effort to
correct the offending behavior and prevent retaliatory behavior.

Students or staff may file a formal grievance of sexual harassment in accor-
dance with the policy. The District will carry out a thorough investigation
and will protect the rights of both the person making the complaint and the
alleged harasser.

The issues and charges will be examined as to: a) nature of conduct --
severity/frequency, and b) effect nr impact of harassing behavior. The merits
of the accusation will be evaluated bc~<d upon evidence submitted by the
victim and a review or investigation of the incident(s). Findings of dis-
crimination in the form of sexual harassment will result in appropriate
disciplinary action.
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SAMPLE

SEXUAL HARASSMENT POLICY FOR STUDENTS
HANDBOOK

Sexual harassment in school is UNWANTED sexuzl attention from teachers,
other adults, students or anycne else the victim may deal with in school,

at school-related activities or at work (coop job or any other type of job
after school hours). The range of behavior includes: leering, pinching,
grabbing, suggestive verbal comments, and pressure for sexual activity.
Attempted rape and rape are the most physicaily violent forms of sexual
harassment. Sexual harassment may carry the message that if the victim does
not comply with the harasser's demands, there may be retaliation. Incidents
of sexual harassment may occur only once; sometimes they are repeated; often
the situation gets worse if it is not stopped.

Because this is such & serious matter, sexual harassment in any form is
forbidden in this school. It can cause serious physical or psychological
damage to students or staff, affectlng grades, attendance, performance and
pride in one's work.

The following behavior are not allowed:

- Staring or leering with sexual overtones.

- Spreading sexual gossip.

- Unwanted sexual comments or sexual jokes told to or in the presence
of victim.

-~ Pressure for sexual activity.

- Any unwanted physical contact of a sexual nature.

Victims of sexual harassment should report the problem to an adult (teacher,
guidance counselor, administrator) in the school as soon as possible. The
adult will then work with the student to see that appropriate action is taken.

Depending on the severity of the offense, the range of discipline for sexual
harassment includes:

- Participation in (a) session(s) on the problem of sexual harassment in
our culture and in our school.

- Detention.

- Research or other academic work on the topic of sexual harassment.

-~ Apology to the victim.

- Further cocunseling.

- Suspension (number of days similar to other serious offenses).

Students experiencing sexual harassment on their coop ar other off-campus

Jobs sliould report this immediately to the coop office or guidance department
so that the school can take appropriate action.
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Sexual harassment is now considered to be a form of sex discrimination and
it is illegal in schools and in the workplace under existing state and federal
laws.

Student Handbook
Minuteman Tech

758 Marrett Road
Lexington, MA 02173
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MODEL SEXUAL HARASSMENT IN
EMPLOYMENT POLICY

Any such policy must of course be tailored to the particular facts of an
employer and must take into account any peculiarities of state law. A policy
used by s California employer is as follows:

REAFFIRMATION OF THE EQUAL EMPLOYMENT POLICY CONCERNING SEX DISCRIMINATION

It is the policy of the Company that there be no discrimination against any
employee or applicant on the basis of sex. In keeping with that policy, the
Company will not tolerate sexual harassment by any of its employees.

Sexual harassment is a violation of the Company's Rules of Conduct. Ynwelcome
sexual advances, requests for sexual favors, and other verbal or physical
conduct of a sexual nature constitute sexual harassment when:

- Submission to the conduct is made either an explicit or implicit condi-
tion of employment;

- Submission to cr rejection of the conduct is used as the basis for an
employment decision affecting the harassed employee; or

- The harassment substantially interferes with an employee's work performance
or creates an intimidating, hostile, or offensive work environment.

An employee or applicant who feels he or she has been discriminated against
due to his or her sex should report such incidents to his or her supew:visor,
Personnel, or any member of management, without fear of reprisal. Ccnfiden-
tiality will be maintained.

In determining whether alleged conduct constitutes sexual harassment, the
totality of the circumstances, the nature of the harassmert, and the context
in which the alleged incidents occurred will be investigated. The Persocnnel
Department has the responsibility of investigating and resolving complaints
of sexual harassment.

The Company considers sexuzl harassment to be a major offense which can result
in the suspension or discharge of the offender.

Schlei, Barbara & Grossman, Paul,
Employment Discrimination Law,
American Bar Association, Chicago,
I11., 1983
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MODEL DISTRICT SEXUAL HARASSMENT
COMPLAINT PROCEDURE

STEP 1

The first step in a complaint procedure is oral presentation tc the victim's
immediate supervisor. If the immediate supervisor is the person doing the
harassment, the first step would be an oral presentaticn to the next person

in Yine of authority. The aggrieved person shall orally present the complaint
to her/his imm~diate supervisor or the next person in line of authority within
a reasonable period of time following the occurrence of the event(s) on which
the complaint is based. The victim shall orally define the nature of the
complaint and the remedy sought. The supervisor, or the next person in line
of authority, shall give a verbal answer as well as a written response to the
complaint within seven (7) calendar days of the presentation of the complaint.
The supervisor, ar the next person in line of authority, shall notify the
Affirmative Action Office in writing that such ai oral complaint has been
made .

STEP 2

If the complaint is not settled in Step 1, the victim may present it in-writ-
ing to the next person in lince of authority within twenty-one (21) calendar
days following the occurrence of the event(s) on which the complaint is based.
The written complaint shall be detailed and shall include a statement containing:

1. A description of the events in question and the date(s) of occurrence;
2. The name(s) of the individual(s) involved;

3. A specific statement that the sexual harassment policy has been vio-
lated;

4. The desired remedy.

The victim shall sign and date the written complaint. The person in line of
authority who has received the written complaint shall reply in writing to
the complainant within seven (7) days of the date of presentation of the
written complaint. The Affirmative Action Office is to receive copies of
both the written complaint and the written response to the complainant.

STEP 3

If the complaint is not settled in Step 2, the victim may sign, date and re-
submit the written complaint and the written response to that complaint with
a statement regarding why (s)he does not find the answer acceptable to the
Affirmative Action Office within seven (7) calendar days after the date of
the written response. The Affirmative Action Office shall investigate the
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the complaint, and if deemed appropriate, convene a meeting with the victim.
The Affirmative Action Office shall previde a cenfidential recommendation on
the matter to the Superintendent of Schools within fourteen (14) calendar days
after receipt of the Step 3 complaint or within seven (7) calendar days after
a meeting, whichever is later. The Superintendent will thereafter answer the
complaint setting forth his/her decision in writing within seven (7) calendar
days after receipt of the Affirmative Action Office's recommendation.

STEP 4

A person dissatisfied with the Superintendent's decision may pursue external
procedures available through the Tacoma Huinan Rights Department, Washington
State Humun Rights Commission or Equal Employment Opportunity Commission.

In using the District's complaint procedure; the following should be kept in
mind:

1. The Affirmative Action Cffice is available to everyone, including an
alleged harasser, for advice at any time after a victim and the wuper-
visor attempt to resolve the complaint;

2. Persons who process a complaint shall be free from restraint, inter-
ference, coercion, discrimination and reprical in seeking resolution
of their complaint. Furthermore, persons acting as wiliesses to a
complaint shall be free from restraint, interference, ccercion, dis-
criminztion and reprisalj

3. Any time limits stipulated in the complaint procedure may be extended
for stated periods of time by mutual agreement in writing between the
victim and the appropriate District representative at the step being
extended;

4. If a victim fails to comply with any time limitation in the complaint
procedure, it shall constitute withdrawal of the complaint. This
witndrawal applies only to the District complaint and does not pre-
clude the person's right to pursue the complaint through the procedures
of other agencies;

5. If a District representative fails to comply with any time limitation
in the complaint procedure, the victim may immediately proceed to the
next step of the complaint procedure;

6. Whenever possible, problem-soliving meetings at Steps 1, 2, and 3
shall be scheduled during normal District werking hours;

7. Persons who file a complaint based on false allegations are subject
to appropriate disciplinary action;



If a person initiates a complaint through an external agency (e.g.,
Tacoma Human Rights Office, Washington State Human Rights Commission,
Equal Employment Opportunity Commission), the District processing of
the coimplaint will be discontinued to allow for the external investi-

gation.

Policies and Bylaws
Tacoma School District MNa. 10
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CONDUCTING AN INTERNAL INVESTIGATION

THE SUPERVISOR/ADMINISTRATOR

1. Know the school's policy on sexual harassment and recommended procedures
for handling complaints of sexual harassment.

2. Know the EEOC and state regulations which pertain to sexual harassment.
Consult with the Title IX Coordinator or the Affirmative Action Officer.

3. Listen attentively as the victim answers the following questions:

- What happened?

- How did it affect your work?

- What were your feelings about it?

-~ What did you do?

- What is the background of the incident?

-~ What documentation do your have?

- Did anyene else see or hear the incident?

- Did you talk with anyone else aboui it?

-~ Do you know if this person his harassed anyone else?
If so, who?

- What would you like me to do about it?

4. Document discussicns with the victim.

5. Once an investigation is begun, lahor issues arise. You will want to dis-
cuss the accusations with the alleged harasser and document the discussion.
Remember that an employee represented by & lshor organization who is called
to an investigatory interview about an inecident which might lead to disci-
plinary action is entitled to represeniatien during the interview.

6. Talk with others who might have witnessed the incident. Document these
discussions and remember that non-represented employees may also be entitled
to such representation. Applicable labor laws should be examined before
conducting any investigatory interview.

7. Evaluate the accusation based upon information you gain from talking with
the victim and the alleged harasser, your knowledge of the individuals
involved, your observations about the attitudes and behaviors exhibited in
the workplace.

8. Working with the school's policy and procedures for handling sexual haras-
sment complaints, discuss the assessment of the situation with the indi-
viduals involved. Develop a timeline to aid in processing the complaint
quickly.
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9. Discuss the investigation result with the appropriate administrator and
decide on recommendations for discipline should the allegation have merit.

10. Once the determination has been reached, it should be communicated in
writing to both parties and to the grievance officer, if any. A summary
of the basis for the determination should be provided to either party upon
request.

The above procedures will vary depending on existing labor contracts, estab-
lished grievance procedures and other existing practices in the school.
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IS SEXUAL HARASSMENT A PROBLEM IN YOUR SCHCOQL?

This checklist and survey have been developed to assist school districts n assessing the
level of effort they have expended to prevent sexual harassment from occurring, and in
determining the level of sexual harassment tliat actually occurs in their district. The checklist
and survey have been designed so that they may be used either separately or together. They
apply to sexual harassment of both students and staff.

s CHECKLIST: What Can You Do To Prevent Sexual Harassment in Your S~hool?

To score the checklist, make a check mark next to each a2tion that hes been taken
in your district, count the number of check marks, and turn o page 11 to see how your
district rates.

1. Develop a specific policy &gainst sexual harassment.

Do you have such a policy?

Has the policy been disseminated to staff?

Has the policy been disseminated to students?

Is there a procedure to inform new employees and students of ¢the poliev?

2. Develop a grievanca procedure to handle complaints about sexual harassment. This
may or may not be the s na as other grievance procedures.

Do you have such a grievance prccedure?

Has information about this procedure been disseminated to staff?

Has information about this procedure been disseminated to students?

Is there & similar grievance procedure written into any union contracts?

3. Develop a code of concuct for all employees, students and vendors.

" Is there any reference to sexual harassment in the student discipline code?
Does the student handbook contain policy language regarding sexual
harassment?

Is there any reference to sexual harassment in the employee code of conduct?
Does the employee handbook contain policy language regarding sexual
harassment?

Do union contracts and affirmative action plans for the district contain
policy language regarding sexual harassment?

Are student placement worksites notified of school sexual harassment policy?

i

4. Sensitize students and staff to the issue of sexua' harassment to assure their
understanding of the definition of sexual harassment, the iaws regarding sexual
harassment, and methods for dealing with complaints.

Has there been a training program for district administration?

Has there been a training program for district teachers, guidance counselors,

and other employees including worksce supervisors?

Has there been & training program for students?

Has material on sexual harassment been included in courses on human

relations or job skills?

Can pamphlets advising students and staff about the nature of sexual

harassment and its legal implications be found around the school?

Has a school-wide conference or speakout been organized by students and/or

staff to sensitize the school community to the issue of sexual harassment?

5. Reach out to populaticns of students who are known to be particularly vuinerable to
sexual harassment.

Have support groups been established for students enrolled in vocational or
academic classes that are nontraditional for their gender?

Are students that drop vocational or academic classes that are nontraditional
for their gender routinely surveyed to establish the reason for dropping, and
to determine whether sexual harassment played any role in their decision to
drop? . -

Are student pldcement worksites regularly evaluated for evidence of sexual

i

harassment ?
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d¢ SCORING THE CHECKLIST

16-21 points: Your district has obviously embarked upon a well planned and
determined effort to eliminate sexual harassment.

7-15 points: While there are efforts being made to prevent sexual harassment
in your district, there are many areas where you need to
supplement that effort. Consider administering the survey to
determine the level of sexual harassment in your district, and use
the results of the survey to begin identifying areas to concentrate
on.

0-6 points: It is necessary for your distriet to begin examining this issue from
the standpoint of liability, and to assess basic levels of awareness.
It would be advisable to begin with distriet policy issues, and to
work up to basic awareness of the problem within the district.
Set a specific goal for completion of the first phase of the effort.
Consider obtaining some support or assistance from an outside
agency.

[J Marta Larson
Survey in 'Title IX Line-Center for Sex Equity in Schools,'

Vol. IV, No. 1. Fall, 1983. The University of Michigan
School of Education, Ann Arbor.

A L T 2 ]
e —
CAUTIOMN:
[}
v
\ When the topic of sexual harassment is mentioned, one should always be
aware that uncomfortable feelings may be raised or distressing stories told.
\ Plan for the manner in which these situations will be handled to avoid

unnecessary embarrassment and discomfort. If you receive information
that makes you feel uncomfortable or that you do not krow how to handle,
help the person find someone else who can be of assistance. Your silence
could be misinterpreted as blame and further hurt the victim. If necessary,
go back to the person who has trusted you and explain your silence in terms
of your discomfort or lack of information.
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Center for Sex Equity in Schools
SEB 1046

University of Michigan

Ann Arbor, MI 48109-1259
(313)763-9910

Curriculum & Instruction Division
Massachusetts Dept. of Education

Superintendent of Public

Instruction, Office for
Equity Education

Gene Liddell, Program Manager

0l1d Capitol Building

Olympia, WA 98504

(206) 753-2560

Legal Defense and Education Fund
National Organization of Women
132 W. 43rd St.
New York, NY 10036
Occupational Education Division
Marssachusetts Dept. of Education
1385 Hancock St.

Quincy, MA 02169
(607)770-7353, 7356

Project SCOPE

Massachusetts Dept. of Education

Vocational Curriculum Resource
Center

758 Marrett Road

Lexington, MA

(607 )863-1863

02173

Task Force on Sexual Harassment
c/o Chapter 622 Team
Massachusetts Dept. of Education
1385 Hancock St.

Quincy, MA 02169
(617)770-7540, 7552
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A curriculum and guide for use with high
school students. Includes examples of
sexual harassment in high school, sugges-
tions for establishing support groups

as well as curriculum materials and
activities. Also has a section on admin-
istrative strategies for fighting sexual
harassment in the schools. Highly recom-
mended. Copies available free.

Who's Hurt and Who's Liable: Sexual
Harassment in Massachusetts Schools by
Nar Stein and Judith Taylor

Extensive list of books, films,
classroom curricula and guides for group
discussion for children and adolescents,
on sex equity issues.

Contact:
nator

Vocational Sex Equity Coordi-

A Fair Shot/An Equal Chance by Susan
Riley. A handbook of activities for
support groups for vocational students in
non-traditional programs.
on sexual harassment, assertive behavior
and bias and discrimination.
an extensive bibliography.
able free.

Booklet avail-

Contact to make suggestions for future
work on the topic of sexual harassment
&nd for general information.
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ORGANIZATIONS

NAT IONWIDE

New Responses, Inc.
Room 402

555 S. Columbus St.
Arlington, VA 22204

Women Againsi Sexual Harassment
Arizona State University

c/o Louise VanBushkirk

568 E. Mesa Vesta Lane

Mesa, Arizona 85203

Women Organized Against Sexual Harassment
300 Eshleman Hall
U.C. - Berkeley, CA 94720

Working Women's Institute
593 Park Avenue
New York, NY 10021

WASHINGTON STATE

Alternatives to Fear 282-0177
10% Nickerson, Suite 150-A
Seattle, WA 98109

A nonprofit organization which offers self-defense classes for women, senior
citizens and parent-child self-protection classes. Specially designed programs
are available to organizations. Member of the Washington Coalition of Sexual
Assault programs. Publications on rape available.

American Association of University Women 622-0062
(A.A.UW,)

2104 N. 40th

Seattle, WA 98103

Oldest and largest women's organization in the U.S. Purpose is to advance women's
interests. Open to any graduate of a 4-year college.

AN.E.W. 235-2212

(Apprenticeship and Non-Traditions® Employment for Women)
315 Garden Ave. N.

Renton, WA 98055

A.N.E.W. recruits, counsels, trains, and refers women to apprenticeships and
non-traditional employment opportunities.
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Asian Counsiling & Referral Service 447-3606
409 Maynard S., Bus Asian Cenier
Seattle, WA 98104

A mul:i-lingual (15 difierent Asian languages spoken), multi-cultural mental
health agency, offerir.; counseling, inform~tion and referral, emergency services,
and Indo-Chinese refugee iob traininy and Pacific/Asian elderly assistance.

A.S.U.W. Women's Commission 543-1817
Room 2G1 HUB

University of Washington

M/S  FK-30

Seattle, WA 98195

Primary advocacy group for womer. students on campus; helps women file complaints
on sexual harassment and sexual discrimination in the classroom. Sponsors edu-
cational forums, workshops and offers a lending librery file system.

Black Women's Network
P.0. Box 102
Mercer Island, WA 98047

Promotes the interests and cri:cerns of Black women in a spirit of cooperation
and support for end among one another.

Center for the Pravention of &£30-1903
Sexual & Domestic Violerce

1914 N. 34th, Suite 205

Seattle, WA 98103

The enter is established to provide an educational and training resource to

the religious and sccular communities in the areas of sexual and domestic violence
and their prevention. Offers educatirs proyrams, materials, resources and coun-
seling referrals.

Committee for Children 524-6020
P.0. Box 1519
Seattle, WA 98115

Provides professional training, curricula development and community education
on preventing child sexval abuse.
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Concilio for the Spanish 447-4891
Speaking of King County

107 Cherry, Suite 210

Seattle, WA 98104

Provides information and referral for services in translations and an employment
project for the Hispanic community. Also publishes "La Voz" a news magazine
which covers local/state/national issues that have an impact on the Chicano/
Latino community, also provides entertainment information.

Council for tne Prevention of 343-2640
Child Abuse & Neglect

1211 E. Lader

Seattle, WA 98122

A nonprofit organization dedicated to the prevention of child abuse and neglect.
Services include a speakers bureau, professional training, information and
referral, parent phone line, parent education, a public awareness campaign, and
a resource library.

Feminist Therapy Referral Service 587-3854
c/o Seattle Central Community 323-9388
College-Women's Programs

1701 Broadway, Room 1101, LSP 100

Seattle, WA 98122

The new Women's Therapy Referral Service provides referrals to therapists with
specialized areas of counseling, experience and credentials. Sliding fee scales.

Feminists Northwest 525-3788
6201 23rd Ave. NE
Seattle, WA 98115

Information and referrals on sex equity in education, both in public schools
and in highet education.

King County Rape Relief 226-RAPE
305 S. 43rd 226-5062 (office)
Rentor, WA 98055

las 24-hour crisis line which provides counseling, medical and legal advocacy,

and transportation for victims of sexual assault within King County (and outside

the City of Seattle). Also has speaker's bureau which provides any community

group (elementary and secondary school classrooms, church groups, parent groups,
teachers) with information about sexual assault and related topics (personal

safety and prevention, how to help a victim, the legal system, etc.) Has nationally
acclaimed prevention education booklets available for parents and teens.
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King County Women's Programs 3445240
1207 Smith Tower
Seattle, WA 98104

Government agency; acts as a resource for programs serving women in King County.
King County Women's Advisory Board advocates for the role of King County Women's
Programs.

Men Against Rape 325-1945
1425 E. Prospect '
Seattle, WA 98112

Community-based group of men who work against sexism and to increase awareness
on the issue of rape. Public speaking, films, and forums.

National Association for the 324-6600
Advancement of Colored People
(N.A.A.C.P.)

105 - 14th Ave., Suite C

Seattle, WA 98122

Referral source regarding discrimination. Supports anti-discrimination legis-
lation.

National Organization for Women 632-8547
(N.O.W.)

701 NE Northlake Way

Seattle, WA 98105

Action-oriented group working to improve the status of women. Operates through
task forces, legislative work. Membership is $45 per year; scholarships are
available.

Network of Executive Women 223-1599
3618 Seattle First Nat'l. Bank Bldg.
Seattle, WA 98154

Committed to personal and professional growth and building a better community.
Supports women in promoting career advancement; members are mid- to upper-management.
Monthly meetings.

Northwest Women's Law Center 682-9552

119 S. Main, Suite 330
Seattle, WA 98104

A nonprofit organization to provide educational services and public-interest
litigation on women's rights issues. Provides legal information and referrals
to women with legal problems.
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Office for Women's Rights 625-4374
City of Seattle

400 Yesler Bldg., 5th Floor

Seattle, WA 98104

Promotes economic equality for women, lesbians and gays through legislative
action; technical assistance to City and community organizations; information
and referral for general public: community education on issues affecting women,

gexual m@norities, and minority women, consultation with women business owners
in securing City contracts.

Pacific Resource Developmzant Group 622-8671
Susun L. Webb, President

4026 NE 58th

Seattle, WA 98105

Management and employee training on sexual harassment. The following publications
are for sale: Sexual Harassment Resource Manual; Training Package and Guidelines
for Supervisors and Managers.

9-5, Seattle Association of 624-2985
Working Women

1118 5tnh Ave.

Seattle, WA 98101

Membership organization of women office workers whose goal is fair, equal, and
dignified employment conditions for women.

Seattle Rape Relief 632-7273 (Crisis Line)
1825 S. Jackson, Ste. 102 325-5531 (business/TTY)
Seattle, WA 98144

24-hour crisis line. Counselcrs provide crisis intervention, counseling, medi-
cal and legal advocacy and transportation (to medical and legal appointments)
for victims of sexual assault and significant others within the City of Seattle.
Also has outreach program to ethnic minority communities, a speaker's bureau,
and a developmentally disabled sexual expleitation training project.

Sexual Assault Center 223-3047 (8-5)
l{farborview Medical Center 223-3010 (Social Worker)
325 9th Ave.

Seattle, WA 98104

Provides medical care, crisis and group counseling to victims of sexual assault.
Provides services for sexually abused childien and their families. Also advo-
cates for victims. Limited staff time is available for teaching and consulting
with community and professional groups.
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SHARE 784-6468 (evenings)
Sexual Harassment Awareness Resource Exchange

c/o Sandy Fry

2236 NW 58th, #1

Seattle, WA 98107

An informational and support group for women who are or have, in the pagt, experi-
enced sexual harassment. The gorup meets weekly, provides speakers o 1ssues
related to sexual harassment.

University YWCA 632-4747
701 NE Northlake Way
Seattle, WA 98105

An B6-year old service organization providing the following services fcr women:
women's employment service, women's cultural center, community education and

social action program, abortion and birth control referral service, and informa-
tion and referral service.

Washington Education Association - nearest you

Washington Women Lawyers 682-5151

Seattle-King County Office: State Office: 624-8844
Attn: Lucy Isaki Attn.: Marshk: “echman

22nd Floor, Bank of California Center 1 Unien Squr:=. =bts. 1500
Seattle, WA 98164 Seattle, WA “8174

Lobbies on legal issues affecting women, encourages the elect' .- of wunen to

Judgeships and provides emotional and social support to its merosys.

Washington Women United 1-754-3880
1063 Capitol Way, Rm. 205

P.0. Box 2174

Olympia, WA 98507

Lobbying group for women's rights. Has established a state-wide ¢ommuni~ations
network for women.

Women Against Violence £72-~0562
Against Women

c/o Randi Solinsky

214 NE 50th Lireet

Seattle, WA 981G5

Volunteer orgmnizatior workir:» to stop the use of images of viclence against

women in the media through pu®lic education and consumer action. Slide show
avalilable.
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Women's Bureau 442-1534
U.S. Department of Labor

909 1st Avenue, Rm. 10629

Seattle, WA 98174

Educational and informational agency to acquaint women with their rights under
the law. Gives technical assistance to women on long-range car=er plara and
options. A referral agency. Publications available.

Women's Information Center 545-1090
University of Vushington

Imogen Cunningham Hall

M/S AJ-50

Secattle, WA 98195

Information and referral services; publishes a monthly calendac 2f events and
a bi-monthly Northwest Women's Report. Also provides a re-uat

. A - ry orogram {op
returning students, various educational programs and support 2

groups,
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FILMS AND SLIDE SHOWS

NO LAUGHING MATTER: HIGH SCHOOL STUDENTS AND SEXUAL HARASSMENT
(Filmstrip) Produced by Boston Women's Teachers' Collective & Media Works, Inc.
for the Massachusetts Department of Education; Spring 1982, 25 minutes. This =
25~minute filmstrip is recoimended for use with grades 7-12. Tells the stories
of three young women who encounter sexual harassment at school and work.
Defines sexual harassment. Differentiates between harassment and flirting.
Offers practical suggestions for dealing with the problem. Order from: The
Bureau of Educational Resources, Massachusetts Educational Television,
(617)431-7103 or 727-6395. Purchase - $45
THE POWER PINCH: SEXUAL HARASSMENT IN THE WORKPLACF
(MTI Teleprograms, Inc., 3710 Commercial Ave., Northbrook, IL 60062, (800)323-
5343) (available through MVCRC, Lexington, MA (617)863-1863)
A 28-minute film, made in 1981, focuses on examples of sexual harassment in
the workplace. Through interviews with victims from a variety of settings
(mainly white-collar), and threugh a staff training workshop, emerge men's
and women's feelings on the subject. Dramatic role plays and legal explana-

tions are employed to explore tte subject. Appropriate for school personnel
and certain high school classes.

PREVENTING SEXUAL HARASSMENT

(part of BNAC's Fair Employment Practice program.
Twenty-four hour preview for full program, $96. Order from BNA Communica-
tions Inc., Dept. AFC-022, 9401 Decoverly Hall Rd., Rockville, Maryland '
20850, (301)948-0540.

SEXUAL HARASSMENT IN THE SCHOOLS

Gamma Vision, Inc. and the Northwest Women's Law Center, 119 South Main, Suite

330, Seattle, WA 98104 (206)682-9552. (Available Spring, 1985)
A 15-minute slide/tape show on sexual harassment in secondary and vocational
schools. Covers Title VII and Title 1X law. Includes 2 case ctudies, infer-
mal and formal methods of resolution. '

SLIDE/TAPE PRESENTATION
‘(Produced by Media Works, Inc., and the Boston Women's Teacher Group, for the
Massachusetts Department of Education, Spring 1982, 20 minutes)

A slide/tape show on sexual harassment.

THE WORKPLACE HUSTLE

(Clark Communications, 943 Howard St., San Francisco, CA 94103, (415)777-1668)

Available through The Network, Inc., Andover, MA (617)470-1080)
Narrated by Ed Asner. This popular 20-minute film focuses on examples of
sexual harassment in the white collar professional sector, by means of
interviews and role plays. If is appropriate for school personnel and
certain high school audiences.
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APPENDIX A

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

29 CFR Part 1604

Discrimination Because of Sex Under
Titte Vil of the Clyll Rights Act of 1964,
as Amended: Adoptlon of Final
Interpretive Guidellnes

AGenCy: Equal Employment Opportunity
Commission.

ACTION: Final Amendment to Cuidelines
on Discrimination Decause of Sex.

suMmARY: On April 11, 1980, the Fqual
Employment Opportunity Commission
published the Interim Cuideline: on
sexual harassmen! a3 an amendment o
the Guidelines on Discrimination
Because of Sex, 29 CFR Part 1604.11, 45
FR 25024, This amendment will re-affirm
that sexual harassment is an unlawlul
employment praclice, The EEQOC
reccived public comments for 60 days
subsequent to the date of publication of
the Interim Guidelines. As a result of the
commenis and the analysis of them,
these Final Guidelines were dralted.
£FFECTIVE DATE; November 10, 1980,
FOR FURTHER INFORMATION CONTACT:
Karen Danart, Acting Direclor, Office of
Policy Implemention, Equa!
Finployment Opportunisy Commission,
2401 E Street, NW., Washingion. D C.
20506, (202) 634-7060

SUPPLEMERTARY INFORMATION: During
the -ay public commen! period which
ended on June 10,1900, the Commission
received over 160 letters regarding the
Guidelines on sexval harassment, These
comments came from all sectors of (he
public. including employers, private
indnviduals, women's groups, and local,
slate, and lederal government sgencics.

Q

EEOC GUIDELINES ON SEXUAL HARASSMENT

The greatest number of commenls,
including many {rom employers, were
thase commerding the Commission for
publishing guldelines on the fssuc of
sexual harassment, ag well g for (he
conlent of the guidelines.

The second highest number of
comments specifically reforred to
§ 16M.11(c) which defines emplayer
liability with respect to acts of
supervisors and agenis, Many
commentors, especially employers,
expressed the view thal the liabilily of
employers under this section s too
broad and unmipported by cnse liw,
However, the strict liabilily imposed in
§ 1604.11(c) is In keeping wilh he
general standard of employer liability
wilh respect to agenls and supervisory
employees, Similarly, the Commission
and the courts have held for years Ihat
an employer is liable il a supervise: or
an agent violates the Title VI
regardless of knowledge or any other

miligatirg factor. Anderson v. Methoc's!
Evangelical Hospita!, Ing., =~
F Supp. ~——, 3 EPD §8262 (D.C. Ky,
1971), o)'d 404 F.2d 723, 4 EPD §7901
(6th Cir, 1972); Commission Decision No.
71989, CCI} EEOC Decisions {1973}
16193 Commission Decision No. 71-
1442, CC!I FEQC Decisions (1973] §6216.
Furtherinore,  tecent th Circult case on
sexval harussment imposed sirict
linbility on the employer where 8
supervisor harassed an employee
without the knowledge of the employer,
Miller v. Bonk of Americo, 600 F.2d 211,
20 £PD 120,006 (9th Cir. 1979]. In keeping
wilh this standard, the Commission,
afler full considerntion of the comments
and the accompanying concerns, will le
T 1004.11(c) stond a3 it ls now waorded,
A tumber of people asked the
Commission lo clarily the use of the

term “agent” in § 1604.11(c). “Agent" {9
usec tn the same way here ay it is ysed
n § 701(b) of Title VIl where "agent” ls
Included in the definition of “emploger.”

A large number of commenls referred
to § 1004.11(a) n which the Commission
defines ¢ 3xual f.arassment, These
comments generally suggesied that the
section is too vague and needs more
clarification. More specificily, the
commenls relerred to subycction (3) of
§1004.11(a} a» presenting the most
troublesome definilion of what
constitules sexual harazsment, The
Commission has consifered these
comments and has decided thal
subsection (3) s 8 necessary part of the
definition of sexual harassment, The
courts have found sexual harassment
bolh in caccy where there {s concrete
economic detriment to the plainfiff,
Heelon v. Johns-Marville Corp., 451
F.Supp. 1202, 18 D §8230 (D. Colo.
1970, Dames v. Costle, 501 F.2 90, 14
EPD 4775 (D.C. Cir. 1977), Gorber v,
Saxon Business Products, 552 F.2d 1032,
14 EVD 17587 (4th Cir. 1977), and where
unlawful conduct results In creating gn
unproductive or an offensive working
simgsphere, Kyriozi v. Western Electric
Cv., 461 F.Supp. 834, 16 EPD 48700
(DN, 1978). For analogous cases with
respect to racial harassment see logers
v. EEOC, 454 F.2 204, 4 EPD 7597 (5th
Cir. 1971); EEQC v, Murphy Motor
Freight Lines, Inc., 408 F.Supp. 381, 22
EPD 30,008 (D.C. Mn. 1800,

The word “substantially" in
§ 1604.11{a)(3] hus been chunged to
"unreasonahly.” Many commenlors
raised questions as to the meaning of
the word “substantially.” The word
"unreasonably" more uccura'ely sialcs
the irlent of the Commission and was
therefore gubstituted to clarily that
inteat,

It should be emphasized that the
appropriate course for furlher
clarification and guidance on the
meraing of § 604.1{altd) is through
lulure Commission decislons which will
deal with specific uct siluations, Since
sexuul hataneminl llegations are
reviewed on g case-hy-case basla, nny
{rther questions will be answered
through Comminsion decis ions whick
will be fact sprciie,

A lalr number of comments were
received on § 1604.11{d) which defined
employer liability with respec to acts of
persons other than supervisors or
agents. Again. ag in § 1604.11(c), the
tradilional Title VIl concept prevails
regarding employer liability with respect
to lhose people other than agenls and
supervisory employecs, Many
commentors usked the Commission to
clarify the meaning of “olhers.” As a
result, § 1604.11(d) hag been sepasnted
into two subscetions. The new
§1604.11(d) refers 14 soxual haragsment
among [ellow employees wnvd the
liahiliiy of en employerin such o
situgtion,

The new § 1604.11(g] refers to the
possible liability of employers for acts of
non-employees towards employees,

Such liability will be determined on a
case-by-case bass, laking all facts into
considuration, including whether the
employer knew or should have known of
the conduct, the extent of the employer's
conirol an other legal respansibilily

with respect lo such Individuals,

Anumber of people also raised the !
question of whal an "appropriate 0
action” might be under § 1604.11]d), e
What s considered to be “appropriate” !
will be seen in the contex! of specilic
cases through Comemission decisions,

Section 1604.11(e) of the Interim
Guidelizes, which sels out suggestions
lor programs lo be developed by
employers 1o prevent sexual
harassmen, now hecomes § 1604.11]1),

The Commission has received many
commenls which state that this seclion

is nol specific enough. The Commiission

has decided thal the provlsions of this
seclion should illustrate several kinds of
sction which might be appropriale,
depending on the employer's
circumstances. The emphasis is on
preventing sexual harnssment, and
§1604.111) intends only to offer
llustralive sugaestions with respect lo
possible companenty of & prevention
rogram. Since each workplace requiras

ily own individualized progiam lo ,
revent sexunl harassment, the specilic ¢y o
sleps o be included (n the progran 8
shnuld be cleveloned by each emplyger.

Severa| commentors raised the
question of wiether a third patly -:no
waa denied an employm-al benefit




)

would have & charge cognizable under
Title V11 where the benefit was received
by a person who was granting sexual *
favors to their mutual supervisor. Even
hough the Commission does not
consider lhis lo be an issue of sexua!
harassment i the slrict sense, the
Commission does recognize it a3 a
relaled issue which would be governed
by general Title VIl principles,
Subsection (g) has been added to
recognize this a3 a Title Vil issuc.

Aller careflully considering the
numerous comments It received, the
EEOC made the above changes to the
Interim Guidelines and, al its meeting of
September 23, 1900, adopted them as the
Final Guurlclines on sexual liarassment,
subject to formal interagency
coordinalion. Formal inleragency
coordination has been completed, and
none of Ihe alfected agencies had
additional comments. Therefore, these
Cuidelines become final as adopted at
the Commission meeting of Scptember
23,1960.

Signed al Washinglon, D.C, this 3rd day of
November 1980,
Eleanot 11olmes Noron,

Choir, Equal Employment Opportunily
Commission,

Accordingly, 26 CFR Chapter X1V,
Purt 1604 is amended by adding
§ 160411 fo rend as [ollows:

PART 1604~GUIDELINES ON
DISCRIMINATION BECAUSE OF SEX

§1604.11 Sexust harassment.

(a) Harassmen on the basis of sex is
8 violation of Sec. 703 of Title VIL.'
Unwelcome sexue] advances, requests
for sexual favors, and other verbal or
physical conduct of a sexual ndture
constitule sexua! harassmen! when (1]
submission (o such conduct is made
cither explicitly or implicitly a term or
condition of an individuel's
cmployment, {2) submission to or
rejection of such conduct by an
individual is used us the basis for
employmen! decisions elfecting such
individual, or {3) such conduct has the
purpose or eflect of unreasonably

Q  ciplesinvolved here continue v apply

E MCW tehigion or nntionsl atigin.

IToxt Provided by ERI

Interfering with an individual's work
performance or crealing an Intimidating,
hostile, or offensive working
environment,

(h) tn deteninining whether olleged
conduct constitules sexual horassment,
the Commission will look at the record
n3 0 whole and at the totulily of the
circumstances, such as the nature of the
sexual dvances and the context in
which the alleged incidents occurred.
The determination of the legalily of a
particular action will be made from the

facts, on 0 case by case hosis.

(c) Applying genernl Title VII
principles, an employer, empioyment
agency, juint apprenticeship committee
or labor organization (hercinafter
collectively referred to as “employer”) is
responsible for its acts and those of its
apents and supervisory employees with
respect to sexual harassment regardless
of whether the specific acts complained
of were authorized or even forbidden by
the employer and regardless of whether
the employer knew or should have
known of their occurrence. The
Commission will examine the
circumstances of the particular
employment relationship und the job
junctions performed by the individual in
determining whether an individual acts
in either a supervisory or agency
cupacily.

(d) With respect to conduct between
feliow cmployees, an employer is
responsible for acts of sexul
harassment in the werkplace where (he
employer (or its agents o supervisory
employecs) knaws or should have
known of the conduct, unless it can
show that it took immediate and
appropriate corrective action.

() An emiployer may also be
responsible for the acts of non-
employces, with respect to sexuil
harassment of employces in the
warkplace, where the employer (or i3
agents of supervisory employees) knows
ot should have krown of the conducl
and fuils to take immedinte und
appropriate corrective action. In
reviewing these cases the Commission
will consller the extent of the
employer's control and any other legal
responsibility which the employer may

)

have wilh respect 1o the conduct of such
non-employees,

(N Prevention is the best tool for the
climination of sexual hurussment, An
employer should take all steps
necessary o prevent sexunl harassment
from occurring, such as affirmatively
raising the subject, expressing strong
disappraval, developing appropriate
sanctions, informing employees of their
right to raise and how to rasse the issue
of harassmenl under Title VI, and
developing methods to sensitize all
concerned)

)

(8! Other related practices: Where

+employment opportunities or benefits

are granted because of an Individual's
submission to the employer's sexual
advances or requests for sexual favors,
the emplayer may be held liable for
unlawlul sex discrimination againsl
other persons who were qualified for but
denied that employment opportunity or
benefit,

(Title VI, Pub, L. 08-252, 78 Stat, 253 (42
USC 20nie ol seq 1]

[FR Dog Ak aumt Biled 112700 825 om)
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WRITING ALETTER TO THE SEXUAL HARASSER:
ANOTHER WAY OF DEALING WITH THE PROBLEM

Bernice R. Sandler, Executive Director

[This paper is based in large measure upon a paper written by Mary P. Rowe, & labor economist who Is special assistant to the president of
the Massachusetts Institute of Technology. Her article, entitied, "Dealing With Sexual Harassment," appeared in the May-June 1981 jssue of

the 7

jew, and dealt with harassment of employees. However, the principles and techniques Rovie developed can be used

by others as well. Among other things, her article explains the ways in which a letter written by the victim to the harasser can be of benelit to
Soth, and often brings an end to the harassment. Many of the examples and conceptualizations are from Rowe's article, as well as the ideaof
the letter itseif. Rowe reviewed this paper and provided Invaluable assistance to the writer.]

Susual harassment has beccme an issue of increasing concern
on the nation's campuses during the last few years. especiaily as
it became clear that both Title Vi of the Civil Rights Act of 1964
and Title IX ¢f the Edugation Amendments of 1972 prohibited sex-
ual harassment of employees and students.' Some professors
have been fired, others censured or "encouraged’ to resign.?
Staff and administration officers have not been immune-—at ieast
.wo presidents ieft their position because they were charged with
sexual harassment. Institutions as well as individuals have been
sued—sometimes for several million doliars.?

Instits:tions have been responding by deveioping policies pro-
hibiting sexuai harassment and procedures to deal with com-
plaints. Much has been written about questions of due process,
confidentiality, evaiuation of evidence, etc.—questions which
arise when formal charges are being considered. Little has been
written about how to deal with the issue when complaints first
come to light whether prior to the tiling of a charge or when the
person who has been harassed prefers not to file @ charge. The
lat*. r category includes the vast majority of victims—possibly £9
percent, according to Rowe. This paper examines one method of
dealin;* with student complaints of sexual harassment—writing a
specific kind of letter to the harasser.?

One of the most striking aspects of sexual harassment is that
the victim feels quite powerless in the situation. Students rely on
professors not only for grades, but for future recommendations
as well as academic and career opportunities. In a very real
. sense, a female student's life's chances are at stake. it she® com-
plains openiy, she might face retaliation which could indeed af-
fect her future. Moreover, she is often fearful of being branded a
“trouble maker" if she files formai charges, knowing {in the usual
case) that she has no conclusive proof. She usually will vorry that
she won't be believed. or that she may be biamed by her parents
and others for what has occurred. Additionally, she ucually has
tried stoically to handte the incident(s) by ignoring it,* by mention-
ing that she haz a “’boy friend,” or by other ways that generaily
prove ineffectual. In shont, she feels helpless in the face of
~ bahaviors which make her uncomfortable or deeply upset.

However, when the victim comes to another member of the
academic community for help and advice, she can be encouraged
to write the alleged harasser a specific kind of letter especially if
a plain request to stop has been ignored. Writing a letter about
*he harassment heips the victim handle it herself—by taking an

active role, she gi.ins a sense of being in charge of what is "hap-
pening’’ to her—she Is in control of her own destiny.

The letter itself is best described as po'ite, iow-key and detail-
ed. Several drafts may be necessary because victims are rightly
angry and often uncerstandably upset. The letter should consist
of three parts:

Part | teils the facts of what has happened, without evaluation,
as seen by the writer. It should be as detailed and as precise as
possible, with dates (or approximate dates), places, and a
description of the Incidents the writer has experienced with that
person:

"On December 15, 1982 when | met you for a conference
about my work, you asked me to come to your house that.
evening and said It would ‘help' my grades."

"Several times this semester when | have talked to you after
class you put your arm around me and rubbed my back. Once
you also tried to fondle iny bredst.”

"Last week at the department party you asked me to go to
bed with you."

Part il describes how the writer feeis about the events describ-
ed in Part |, such as dismay, misery, distrust or revulsion, and in-
cludes the writer's opinions or thoughts about what happened:

"l am embarrassed when | see you.”

"My stomach turns to knots when | come to class.”

"That is why | dropped your class.”

"l cannot belleve that you are able to grade my work {airly.’
*It's hard for me to sleep at night; I've lost ten pounds."
“This Is the worst thing that has ever happened to ine."
"You have made me think about transterring from the field of
my choice."”

"It has become very difficuit for me to concentrate on my
work."’ .

Part Il consists of what the writer wants to happen next. This
part may be very short, since most writers usualiy just want 'he
behavior to stop:

"I want our relationship to be purely professicnal from now
on.”

“l don’t ever want you to touch me again or to make remarks
about my sexuality."

Aruitoxt provided by Eic:

THE PROJECT ON THE STATUS AND EDUCATION OF WOMEN of the Association of American Colieges provides information concerning women in education,
and works with institutions, government agencles and other associations and programs affecting women in higher education. The Project is funded by Carnegle
Corporation of New York and The Ford Foundation. Publication of these materials does not necessarily constitute endorsement by AAC, Carnegie Corporation of
New York or The Ford Foundation. or any of its sponsoring organization. This paper is included in the packet on rape and sexual harassment available for $2.00
fr?m the Project on the Status and Education Gt Women, Association of American Collieges, 1818 R Street. NW, Washington, DC 20009. Butk copies are available,
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if the writer belleves a remedy is necessary, it would be includ-
ad in Part ill:
“please withdraw my last evaluation until we can work out a
fair one.”
“| will need a written answer as to the reference you wil! pro-
vide from now on."

Roive suggests that if the writer had contriSuted to a possible
misunderstanding she might acknowledge it.

“Although we once were happy dating, it is importan: to me
that we now re-establish a professional relationship, and |
ask you to do so.”

The letcer should be delivered either in person or by registered
or certified mail. Rowe suggests that where necessary a
plainclothes police officer, security guard or other protector
andior witness could accompany the writer or arrange to be pre-
sent when the letter is delivered. {The person accompanying or ar-
ranging for delivery does not need to know what is being
delivered.)

The writer should keep at least one copy of the letter for herseif
but, in the usual case, not serd copies to other peopic. Should the
letter fail to achieve its purpose—a rarity, according to
Rowe-the letter can later be used in supfport of a formal com-
plaint or lawsuit. However, in most instancr.. ihe recipient usual-
ly says nothing but does change his tahav.or. Sometimes he may
apologize or offer to discuss the matter, or =scoasionally, deny the
allegations. Rowe states that the recipient rarely writes back; the
cessation of sexual harassment is the more tusual result.

In many instances, the recipient of the letter is often astonish-
ed that his behavior is viewed in the way the writer sees it. He may
also be fearful of a formal charge, and worry about who else has
seen the letter. The tetter also seems to be extraordinarily more
powerful than a verbal exchange—even harassers who may have
ignored verbal reqnests to stcp, respond ditferently when the
same request is put into writing. In any event, and for whatever
reason, the letter often works.

ADVANTAGES OF LETTER-WRITING

In addition to helping the victim regain a sense of being in con-
trol of the situation. the use of a letter in this situation has
numerous other advantages:
® At this stage, it is not necessary to address questions such
as legality, confidentiality, evidence and due process. In-
deed, when the letter is successful in stopping the harass:
ment, these questions may not need to be adcisssed at all.

® 1t keeps the incident(s) quiet. The victim's fe2- of exposure is
minimized; she doesn't have to worry about her reputa.
tion—as a “trouble maker,"" as someone who “couldn’t han-
die it,” or as someone who "‘caused it.” (The exposure issue
1s raised by virtually all victims.)

® It often avolds formal charges and 8 public confrontation.

By keeping the incident between the victim and the
harasser, the institution does not need to be formally involv-
ed (a'though hopefully agenis of the institution have been in-
voived Informally by heiping the victim to write the letter).
Rowe points out that third party intervention is not as useful
in sexual harasament as in other kinds of disputes, and in
fact, may often make things worse for the victim.

® it provides the harasser with 8 new perspective on his

beh>v.or. Sometirnes such people have no idea how their
beheior may be aftecting others.

® It may minimize or prevent retaliation against the writer.

The chief reasonp to Use the ietter, according to Rowe. is ‘'that It
Is the only method that usually works and at little ‘cost.” * She
also explains the following advantages to individual action sup-
ported by the instjtution as contrasted with overt institutional in.
tervention:

The aims of ingjvidual action are:

® To give the oftended and offender a chance, usuelly for the
tirst time, 1o see things the same way. Since neither person
may have any understanding of how the other sees the prob-
lem, discuss,on May help. Entry of a third party at this siage
usually further polarizes the views of the opposing persons.

© To give those who are wrongly accused the chance to de-
fend themsejves.

@ To give those who are carreclly, or to some extent correctly,
accused the chance to make amends. (This may not be
possible in gerious cases.)

© To provide some evidence of the offense. since usually there
is no sybstantive evidence at all. This step is vital it manage-
ment of the courts must |ater take action.

® To give aggressors who do not understand what they were
doing g tair warning, il this is appropriate.

® To provide the oifended employee a chance to get the
harassment stopped without provoking public counterat-
tack, experiencing public embarrassment, harming third par-
ties, dgmaging the company’s reputation, or causing thc o g
gressof 1O lgse face. ... [Tjhese points are almost always
considgered jmportant by the aggrieved person.

® To provide affended persons a way to demonstrate that they
tried all reagonable means to get the offender to stop. This
step may be convincing later to supervisors, spouses, and
others who pecome invoived.

® To engOUrage ambivalent complainants, as well as those
who have ingavertently given misunderstood signals, to pre-
sent a consjstent and clear message. '

® To encOuragge those who exaggerate to be more
1esponsible r

Most importantly the letter can be an important tool for actually
ending sexual harassment, and in fact, any kind of harassment.

The lettef Ought not be used as a substitute for effective

policies and gfieyance procedures which are critical in forming a
supportive {rfamework within which the victim can “elp herself.
Many feel tnat having a tough policy enormously sugnorts the ef-
fectiveness of the letter method. It has, however, been effectively
used in situationg where there was no policy or procedures.

The letter must be voluntary: it must not be used when the vic-

tim is unable or ynwilling to write it. Institutions can encourage
victims to do So, put some may be too upset or frightened.

These individugls as well as others will need a sympathetic per-

son to talk with who can also provide them with various options.
Several institutions have publicized the names of campus person-
nel who wili talk 1o persons who believe that they have been sex-
ually harassed. These designaicd persons—usually deans, cer-
tain members of the faculty, counsclors and others——might want
to consider advisjng that the victim communicate a very firm 'no"’
to the harasser and/or use a letter as a first stage approach to
handling the proplem. as well »s prov.ding some advice about the
form of the letter where zppropriate. Individuals should be advis-
ed to keep 3 10g of events and their feelings prior to writing the let-
ter. Taking action, whether keeping a log, talking about the inci-
dent. writing a lettel. using grievance procedures or filing other
formal charges, helps the victims regain a sense of dignity about
themselves. :

Title V11 prohibits employr <t discrimination on the basis of 1ace. color. rehQion. na-
tional origin and sex. and ¢co +*s virtually all educational institulions Tifte IX prohibits
sex discnmination against . .ents and employees in educational institulions recaly.
ing federal assistance. inf.r ,ion about coverage of sexual harassmenl by thess
taws, 210NQ with Other information 18 Conlained in a packet of  articles published by the
Project on Ihe Status and Education of Women The packet 15 available for $2.00 from
the Project, 1818 R St.. NW, Warhington, DC 20009

'See Selected ArticiS on Sexual Hatassment 11om On Campus With Women. inClud-
ed 1n the packet mentioned Above.

‘bid.
*The method Is also z ..t ropriste for faculty and statf who have b an sexually harass.

Q

RIC
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ed by colleagues O gyperVisors and also works for othel kinds Of interpersonal dif-
ficulties with gll kingg of Nrragsment,

‘Because mOSt Vicyms Of sexual harassment are {emale. and mos! harassers are
male. this paper uses jne iéMale DIONOUNS for viclims gnd male pronouns 10r harassers
Howaver. the 13WS Dionibiling sexual harassment protect both sexes equally. and the
paper 13 equally @PDicable 10 cases of males beinQ harassed

*Several stydies Naye that 1gnoring sexval harassment 1s usually ineffective, in fact, it
may nadvertestly act (o inCrease the behavior.

‘Mary Rowe “Deayng With Sexual Harassment” Harvard Business Review. May-
June 1981, p 43(8isg p 2 0! Reorint 81339).
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APPENDIX C

LETTER WRITING AS DOCUMENTATION
GUIDELINES

‘An important part of documentation in sexual harassment cases is writing
letters to the proper administrative personnel protesting the unwanted sexual
attention (sexual harassment). Letter writing helps to establish efforts in
trying to resolve the problem of sexual harassment in the workplace by exhaust-
ing workplace mechanisms to remedy the problem.

Below are sample letters and guidelines to aid victims and counselors of
victims in writing effective letters. The exact content, to ‘/hom they are se:it,
and the kind of letter written depends on the individual situation.

First, inform the harasser in writirg (in addition to.verbal protests) that
this attention is unwarted. Une simple letteir is needed. Keep a copy of
everything you send.

(Date)

Dear - (harasser):

I am advising you that ycur repeated behavior of (briefly

explain incident/types of behavior of unwanted sexual attention

you received) on (dates/times/places) are unwanted, unsolicited,

and I want it stopped.

EName)
Job title)

Once a victim advises the harasser to stop this behavior, s/he may be sub-
jected to retaliation. Because of this common pattern, it may be wise for the

victim to begin advising management of the problem (such as the harasser’s

"% - 86



supervisor, labor relations representative, personnel department administrator,
office manager, or any other administrative personnel the victim believes would
be advantageous to advise of the problem) verbally and/or in writi~.: -t the same
time the written protest is sent to the harasser. A victim may enclos  copy
of the letter to the harasser along with the letter to administrative ma:i--ement.
It is best that the letter be sent to a specific administratoer rather than a
general job title. date)
Dear {(name of administrator/manager):

1 am a receipient of sexual harassment in my worky .. >. 1 have
documented the occurrences of this behavior by (name ci :..rususer,
job title). I have sought a solution to the‘problem i £his workplace by
informing (harasser) that tnis behavior is unwanted, unsalicited,
and I want it stopped. The sexual harassment (that is, unwanted sexunl
attention) has not stupped, and row I am turning to you for a sciu-
tion to this problem.

I also waﬁt to advise you that I am protected by (the 19¢4 Civil
Rights Acf, i1f 15 or more employees, or the Washington State Laws
Against Discrimination), and if z.ty retaliation should occur, ‘I
will seek legal remedies.

Your prompt response to thic problem will be in the best

interests of all concerned.

Sincerely,

{(name)
(job title)
{(school name and address)

- 65 -
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If co-workers are wiliing to sign the letter it could establiish even nore
credibility. A general line could be added such as: "The following employees
have either cbserved or been a victim of sexual harassment .n this school."

Dear (name of administrator/manager): (Date)

This is to acknowledge our (meeting/talk/telephorie conversation)

on (date) regarding (state topic of the conversation, for example:

®_ . . the unwanted sexual attention/retaliation I have heen receiv-

ing from . . ."). Your (opinion/suggestion/comment) that (state

what was said by person to whcm you are wriiing this letter) is

(welcome/encouraging/inaccurate/unsatisfactory).

I &w looking Forward to speaking to you again in regard to a
fair solutioﬁ to this problem of sexual harassment in this woxrkplace.

Sincerely,

(Name)
(Job title)’

Whenever a victim is informed of a meeting (verbally or in writ. ag) they

should respond promptly with a short written confirmation.
(Date)
Dear (name of person who informed victim of meeting):
Yhis is to confirm (date/time as the date and time set for a

meeting with (state names and job positions) to (look into/resolve)

the problem of unwanted (sexual attention/retaliation/sexual harassment)

I am receiving from (name of harasser) in this workplace.

Sincerely,

(Name)
(Job title)

ERIC - 66 - 88




A victim should not assume that the problem is resclved just because of a
phone cail, letter or promise. An explanation of the complaint status should
be provided.

Remedies for solving the problem of sexual hLarassment do not necegsarily
end in the workplace. It is in the best inerest of the victim to exhaust the
workplace mechanisms available  (this includes labor union procedures)
before a remedy is sought through the legal options appropriate to the situation.
The workplace approach helps to establish the victim's credibility and provides

the opporktunity to compile documentation necessary for legal remedies.

- 67 -
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30918

Federal Regiater / Vol. 45. No. 92 / Friday. May 9. 1980 | Rules and Regulations

UNDER PROGRAMS RECEIVING
FEDERAL ASSISTANCE THROUGH
THE DEPARTMENT OF EDUCATION
EFFECTUATION OF TITLE V1 OF THE
CIVIL RIGHTS ACT OF 1964

Sec. .
100.1 Purpose.

1002 Application of this regulation.
100.3 Discrimination prohibited.
100.4 Assurances required.

100.5 [Mustrative application.

1008 Compliance information.

100.7 Conduct of investigations.
100.8 Procedure {or effecting complianca.
1009 Hearings. -
100.10 Decisions and notces.

- 10011 Judicial review.,
100.12 Efect on other regulations: forms and

instructions.

- 10015 Definitions.

Appendix A-~Federal financial assistancs to
which thuse regulations apply.

. Appendix B=~Guldslines for eliminating

discrimination and denial of services on
the basis of race. color, nationsi origin,
sex, and handicap in vocational
education programs.

Authority: Sec. 602, 78 Stat. 252 42 U.S.C.

: 2000d-1. unless otherwise noted.

" " 100.1 Purpose,

The purpose of-this pan iy to
effectuate the provisions of title V1 of
the Civil Rights Act of 1984 (hereafter
referred to as the “Act”) to the end that
no person in the United States shall: on
the ground of race. color. or national
origin. be excluded from participation in,

" be denied the benefits of. or be
. otherwise subjected to discrimination

under any program or activity receiving
Federal financial assistance from the
Department of Education.

{Sec. 831. Civil Rights Act of 1964; 78 Stat.

252: 42 U.S.C. 2000d}

§ 100.2 Application of this reguiatian,
This regulation applies to any

program for which Federal financial

asaistancs is authorized to be exiended

to a recipient under 2 law admiristered
by the Depariuent, including the

91

“PART 100-—~NONDISCRIMINATION

Federal assisted programs and astivities
listed in Appendix A of this regulation.
It applies to money paid. property
transferred. or other Federal financial
assistance extended after the effective
date of the regulation pursuant to an
application approved prior to such
effective date. This regulation does not
apply to (a) any Federal financial
assistance by way of ingurance of
guaranty contracts. {&) money paid,
property iransferred. or other assistance
extended before the effective date of
this regulation. (c) the use of any
assistance by any individual who is the
ultimate beneficiary under any such
program. or (d) any employment
practice. under any such program. or
any employer, employment agency. or
labor organization, except to the extent
described in § 100.3. The fact that a type

- of Federal assistance is not listed in

Appendix A shall not mean. if Title V1
of the Act is otherwisa applicable, that a
program is not covered. Federal
financial assistance under statutes now
in force or hereinafter enacted may be
added to this list by notice published in
the Federal Register.

{Secs. 302, 804, Civil Rights Act of 1964: 7
Stat, 252, 253; 42 U.S.C. 2000d~1, 2000d~3)

§ 100.3 Discrimination prohibited.

(a) General. No pe: ;on in the United
States shall. on the ground of cace, color.
or national origin be excludea from
participation in, be denied the benefits
of. or be otherwjse subjected to
discrimination under any program te
which this part applies.

(b) Specific discriminatory actions
prohibited. (1) A rzcipient under any
program to whaich this part applies may
not. directly or through contractual or
other arrangements, on ground of race,
color. or national origin:

{i) Deny an individual any service.
financial aid, or other benefit provided
under the program:

(ii) Provide any service, financial aid.
or other benefit to an individual which is
different. or is previded in a different
manner. from that provided to others
under the program:

(iii) Subject an wndividual to
segregation or separate treatment in any
matter related to his receipt of any
service. financial aid. or other beneiit
under the program:

{iv) Restrict an individual in any way
in the enjoyment =f any acdvantage or
privilege enjoyed by others receiving
any service, financial aid. or other
be:..efit undsr the pregram:

(v} Treat an individuai differently
from others in determining whether he
salisfies any adm:ssion. enroilment.
quota. eligibility. membersnip or other
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requirement or condition which
individuals must meet in order to be
provided any service. financial aid, or
other benefit provided under the
program;

{vi) Deny an individual an cpportunity
to particinate in the program through the
nrs7,s10n of services or otherwise or
afford him an opportunity to do so
which is-different rom that affcrded
others under the program (including the
opportunity to participate ixt ths program
as an employee but anly to the extent
set forth in paragraph (c) of this section).

(vii) Deay a person the oppartunity to
participate as & member of a planning or
advisary body which is an integral part
of the program.

(2) A recipient, in determining the
types of services. financial aiq, or other
benefits, or facilities which will be
provided under any such program, or the
class of individuals to whom, or the
sitnations in which, such services.
financial aid. other beae@s#s, or facilities
will be provided under any such -
program, cr the class of individuals to
be afforded an opportunity to
participate in any such program, may
not. directly or through contractual o
other arrangements, utilize criteda or
methods of administration which hava
the efect of subjecting individuals lo
discumination because of their raca,
color. or national origin, or have the
eifect of dejeating or substantially
impairing accomplishment of the
objectives of the program as respect
individnals of a particular race., color, or
national origin.

(3) In determining the site or location
of a facilities, an applicant or recipient -
may not make selections with the efect
of excluding individuals from. denying
them the beneiits af. ar subjecting them
to discrimination. undes any programs to

"which thix reguiation applies. on the

ground of race. color. or national origins
or with the purpose or effect of defeating
or substantially impairior the
accomplishment of the abjectives of the
Actor this regulaton.

(4} As used in this section, the
services. financial aid. or other benetits
provided nnder a program receiving
Federal financial assistance shail be
deemed !0 include any service. Snancial
aid, or other benefits provided in or
through a facility provided with the aid
of Federal financial assistance.

(5} The enumeratian cf specific forms
of prohibited discrimination in this
paragraoh and paragraph (c} of this
section does not limt the generality of
the prohibition in paragrapa {a) of this
secsiorn.

(6)(i} In administering £ program
regarding which the recipient has
previously discnmunated against

persons on the ground of race. color. or
national origin. the recipient must take
affirmative action to overcome the
effects of prior discrimination.

(ii) Even in the absence of such prior
discrimination, a recipient in
administering a program may take
affirmative action to overcome the
effects of conditions which resulted in

- limiting participation by persons of a

particular race, color. cr national origin.
(¢} Employment practices. (1) Where a
primary ohjective of the Federal
financial assistance ‘o a program to
which this regulation applias is to
provide employment, a recipiesit may
not (directly or through contractual or
other arrangements) subject an
individual to discrimination on the
ground of race. color. or national origin
in its employment practices under such
program (including recruitment or
recruitment advertising, employment,
layoff or termination, upgrading,
demotion, or transfer. rates of pay or

" other forms of compensation. a1d use of

facilities), including programs where a
primary objective of the Federal
financial assistance is (i) to reduce the
emplosment of such individuals or to

help them through employment to meet *

subsistence needs. (i) to assist such
individnals through employment to meet
expenses incident to the commencement
or contirruation of their education or
training, (iif] to provide work experience
which contributes to the education or
training of sech individuals, or (iv} to
provide remunerative activity ty such
individuais who because of handicaps
cannot be readily absorbed in the

- competitive labor marke*. The following,

under existing laws, have one of the

absve objectives as a primary chjective:
{A) Projects under the Public Works

Acceleration Act. Public Law 87-653, 42

- U.S.C. 2841-2843.

(B} Work-study under the Yocational
Education Act of 1983, as amended. 20

- US.C. 1371-1374.

(C) Programs assisted under laws
listed in Appendix A as respects
employment oppartunities provided
thereunder. or i facilities provided
thereunder. whica are limited, or for
whrich preference is given, to students,
fellows. or other persons in {raiming for
the same or reiated employments.

(D) Assistance W rehabilitation
facilities under the Vocational
Rehabilitation Act, 29 U.S.C. 32-34. 41a
and 41b. \ .

(2) The requirements applicable to
conatruction employment ander any
such program shall be those specified in
or pursuant to Part III of Executive
Order 11246 or any Executive order
which supersedes it.

92

(3) Where a primary objective of the
Federal financial agsistance is not to
provide employment, but discrimination
on the ground of race. color. or naticnal
origin in the employment practizes of
the recipient or other persons subject to
the regulation tends. on the ground of
race, color. or national origin. to exclude

* individuals from participatica in, to

deny them the benefits of. or to subject
them to discrimination under any
program to which this regulation
applies. 1he foregoing provisions of this

- paragr.;.. {c} shall apply to the

employrient practices of the recipient or
other persona subject to the regulation,
o the extent necessary to assure
equality of opportunity to, aixd
nondiscriminatory treatmeat of.
heneficiaries.

(d) Indian Health and Cuban Refugee
Services. An individual shall not be
deemed subjected to discrimination by
reason of his exclusion from the benetits
of a program limited by Federal law to
individuals of a particular raca. coloz. or
national origin different from his.

{(e) Medical emergencies.
Notwithstanding the foregoing
provisions of this section, a recipient of
Federal financial assistance shail not he
deemed to have failed to comply with
paragraph (a) of this section if
immediate provision of a service or
other benefit to an individual is
necessary to prevent his death or
serious impairment of his heaith, and
such service or other benefit capnot be
provided except by or through a medical
institution which refuses or fails to
comply with paragraph (a) of this
section. .
(Sec. 601, 602 604, Civil Rights Act of 1964; 78
Stat. 252, 253, 42 U.S.C. 2000d. 2000d-1,
2000d-3)

§ 100.4 Assurances requifec.

(a) General, (1) Every application for
Federal financial assistance to carry out
a program to whickh this part appiies.
except a program to which paragraph (b)
of this section applies, and every

"application for Federal financial

assistance to provide a facility shall, as
a condition to its approval and the
extension of any Federal financial
assistance-pursuant to the application,
contain or be accompanied by an
assurance that the program will be
conducted or the facility operated in
cerapliance with all requirements
imposed by or pursuant to this part. In
the case of an application for Federal .
finaricial assistance to provide real
property or structares thereon. the
assurance shall abligate the recipient,
or. in the case of a subseouent transier,
the transferee, {or the period during
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which the real property or structures are
used for a purpose for which the Federal
financial assistance is extended or for
another purpose involving the prosvision
of similar services or benefits, In the
case of personal property the assurance
shall obligate the recipient for the period
during which he retains ownership or
possession of the property. In all other
caces the assurance shall ooligate the
recipient for the period during which
Federal financial assistance is extended
pursuant to the application. The
responsible Department official shall
specify the form of the fcregoing
assurances for each program, and the
extent to which like ae=urznces will be
required of subgrantees, contractors and
subcontractors, transferees. successors
in interest. and other*participants in the
program. Any such assurance shall
include provisions which give the United
States a right to seek its judicial
enforcement. )

(2) Where Federal financial assistancs
is provided in the form of a transfer of
real property or interest therein from the
Federal Governmeat the instrument
effecting or recording the transfer shall
contain a cavenant running with the
land to assure nondiscrimination for the
period during which the real property is
used for a purpose for which the Federal
financial assistance is-extended or for
another purpose involving the provision
of similar services or benefits. Where no
transfer of property is involved but
property is improved with Federal
financial assistance, the recipient shall
agree to include such a covenant o any
sudsequent transfer of the property.
Where the property is obtained from the
Federal Governmens, such covenant
may also include a condition coupled
with a right to be reserved by the
Department 4o revert title to the
property in the event of a breach of the
covenant where, in the discretion of the
responsible Nepartment official, such a
condition and right of reverter is
appropriate to the statute under which
the real property is obtained and to the
nature of the grant and the grantee. In
the event a transferee of real property
proposes te mortgsge or otherwise
~ncumoer the real property as security
for Enancing construction of nesw. or
improvement of existing, facilies on
such property for the purposes for which
the property was transferred. the
responsible Department oificial may
agree, upon request of the transieree
and if necessary to accomplish suck
finanair~. and upon such conditions as
he deems appropriate, to forbess the
exercise of such right to revert titie for
30 long as the lien of such mortgage or
other encumbrance remains effecsive.

(b) Continuing State programs. Every
application by a State or a State agency
to carry out a program involving
continuing Federa! financial assistance
to which this regulaticn applies
(including the Federal financial
assistance listed in Part 2 of Appendix
A) shall as a condition to its approval
and the extension of any Federal
financial assistance pursuant to the
application (1) contain or be
accompanied by a statement that the
progiam is (or. in th. case of a new
program, will be) conducted in
compliance with all requirements
imposed by or pursuant to this .
regulation, and (2) provide or be
accompanied by provision for such
methods of administretion for the
program as are found by the respcnsible
Department official to give reasonable
assurance that the applicant and all

~ recipients of Federal financial

assistance under such program will

.comply with all requirements imposed

by or pursuant to this regulation.

() Elementary and secondary
schoois. The reyuirements of paragraph
(a) or {b) of this section with respect to
any elementary or secondary school or
school system shall be deemed to L. 2
satisfied if such school or school system
(1) is subject to ~ final order of a court of
the United States for the desegregation
of such school or school system. and
provides an assurance that it will
comply with such order. including any
future modification of such order, or (2}
gubmits a plan for the desegregation of
such schooi or school system which the
resconsible Deparanent official .
determines is adequate to accomplish
the purposes of the Act and this part, at
the earliest practicable time, and
provides reasonable assurance that it
will carry out such plan; in any case of
continuing Federal financial assistance
the responsible Department official may
reserve the right to redetermine. after
such period as may be specified by him.
the adequacy of the plan to accomplish
the purposes of the Act and the
regulations in this part In any case in
which a 8nal order of a court of the
United States for the desegregation of
such schogi or school system is entered
after submission of such a plan, such
plan shall be revised to conform to such
final order, including any future
modification of such order. :

{d) Assurance from insttutions. (1) In
the case of any application for Federal
financial assistance to an institutior: of
higher education {including assistance
for construcson. for research. for special
training project. for student loans or for
any other purpose), the assurance
required by thus section shall extend to

33

admission practices and to all other
practices relating to the treatment of
students.

(2) The assurance required with
respect to an institution of higher
zducation, hospital. or any other
{nstitution, insofar as the assurance
relates to the institution’s practices with
respect to admission or other treatment
of individuals as students, patients, or
clients of the institution or to the
opportunity to participate in the
provision of services or other venefits to
such Individuals, shall be applicable to
the entire institution unless the :
applicant establishes. to the satisfaction
of the responsible Department official
that the institution’s practices in
designated parts or programs of the
inatitution will in no way affect its
practices in the program of the
institution for which Federal financial
assistance is sought, or the beneficiaries
of or participants in such program. If in
any such case the assistance sought is
for the construction of a facility or part
of a facility, the assurance shall in any
event exignd t > the entire facility and to
facilities operated in connection
theresvith.

{Sec. 801. 802. Clvil Rights Act of 1964: 78
Stat. 252: 42 U.S.12. 2000d, 000d-1. Sec. 18
80 Stat. 1209; 42 U.S.C. 2000d~3)

§ 100.5 IMustrative application.

The following examples will i{lustrate
the programs aided by Federal financial
assistance of the Department. (In all
cases the discrimination prohibited is
discrimination on the ground of race.
color, or national origin prohibited by
Title VI of the Act and this regulation.
as a condition of the receipt of Federal
financial assistance).

_ (a} In federally-affected ar:a
assistance (P.L. 815 and P.L. 874) for
construction aid and {or general support
of the operation of elementary or
secondary schools. or in more limited
support to such schoois such as for the
acquisition of equipment. the provision
of vocational education. or the provision
of guidance and counseling services. .
discrimination by the recipient school
district in any of its elementary or
secondary schools in the admission of
studerits, or in the treatment of its
students in any aspect of the
educational process. is prohibited. In
this and the foilowing illustrations the
prohibition of discrimination in the
treatment of students or other trainees
includes the prohibition of
discrimination among the students ot
trainees in the availabilitv or use of any
academic, dormitory. eating,
recreational, or other fac:iities of the
grantee or other recipient.
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(b) In a research. training.
demonstration, or other grant to a
university for activities to be conducted
in a graduate school. discrimination in
the admission and treatment of students
in the graduate school is prohibited, and
the prohibition extends to the entire
university untess it satiafies the
responsible Department official that
practices with respect to other parts or
programs of the university will not
interfere. directly or indirectly. with
fulfillment of the assurance required
with res~ect to the graduate school.

(c) In ¢ training grant to a hospital or
other nonacademic institution.
discrimination is prohibited in the
selection of individuals to be trained
and in their treatment by the grantee
during their training. In a research or

_demonstration grant to such an

institution discrimination is prohibited
with respect to any educational activity
and auy provision of medical or other
services and any financial aid to
individuals incident to the program.

(d) In grants to ascist in the
construction of facilities for the
provision of health, educational or
welfare services. assurances will be
required that services will be provided
without discrimination, to the same
extent that discrimination would be
prohibited as a condition of Federal
operating grants for the support of such
servic2s. Thus. as a condition of grants
for the construciion of academic,
research. or other facilities at
institutions of higher education, -
assurances wil’ be required that there
will be no discriaination in the
admissior or treatment of students. In
construction grants the assurances
required will be adapted to the nature of
the activities to be conducted in the
facilities for construction of which the
grants have been authorized by
Congress.

(e) Upon transfers of real or personal
surplus property for educarional uses,
discrimination is proaibited to the same
extent as in the case of grants for the
construction of facilities or the provision
of equipment for like purposes. -

(F) Each apolicant for a grant for the
cunstruction of educational television
facilities is required to provide an
assurance that it will. in its broadcast
services. give due consideration to the
interests of all significant racial or
ethnic groups within the penulation to
be served by the applicant.

{8) A reciptent may not take action
that is calculated to bring about
indirectly what thia regulation forbids it
to accoraplish directy. Thus. a State, in
selecting or approving projec:s ot site:
for the constructon of public libraries
which ‘mll receive Fedaral fnancial

assistance. may not base its selections
or approvals on criteria which have the
effect cf defeating or of substantially
Impairing accomplishments of the
objectives of the Feceral assistance as
respects individuals of a particular race.
color or national origin.

(h} In some situations. even though
past discriminatory practices
attributable to a recipicai or applicant
have been abandonzd. the
consequences of such practices continue
to impede the full availability of a
benefit. If the efforts required of the
applicant or recipient under § 100.58(d),
to provide m!onnatxon as to the
availability of the program or astivity
and the rights of beneficiaries vader this
regulation. have failed to ¢: #rcome .
these consequences, it wili “:come
necessary ucder the requirement stated
in (i) of § 100.3(b}(6) for such applicant:
or recipient to taka additional steps to
maka the benefits fully available to
racial and nationality groups previously
subject to discrimination. This action
might take the form, for example. of
special arrangements for obtaining
referrals or making selections which will
insure that groups previoualy subjected
to discrimination are adequately served.

(i) Even though an applicant or
recipient has never used discriminatory
poiiciea, the services and benefits of the

. program or activity it administers may
not in fact ba equally available to some
racial or nationality groups. In such
circumstances, an applicant or recipient
may properly give special consideration
to race, color, or national origin to make
the beneifits of its program more widely
available to such groups, not then being

adequately sarved. For example, - +here -

a8 university is not adequately seivi.g
-members of a particular racial or
nationality group. it may establish
speriai recruitment policies to make its
program better known and o« re readily
available to such group. anc -ake other
steps to-provic ; that group with more
adequate ser+,~e.

{Sec. 601, 802 (:ivil Rights Act of 1984: 78
Stat 252; 42 11,7 C. 2000d. 2000d-1)

§100.8 Compilance information.

{«) Cooperation and assistance. Th.e
responsible Department official shall to
ths fuilest extent practicable seek the
cooperation of recpients in obtairung
complianca with U:is part and siacil
provide assistance and guidance to
recipients to help them comply
voluntarily with this part.

{b) Compliance reports. Each recipient
shall keep such records and submit to
the responsible Departmer:t official or
his designee timely. compizte and
accurate compliance reports at such

times, and in such forni and containing
such information. as the responsible
Deparment official or his designee may
determine to be necessary to enable him
ta ascertain whether the recipient has
complied or is complying with this part.
For example. recipients snould have
available for the Department racial and
ethnic data showing the extent to which
members of minority groups are
beneficiaries of and participants in
federally-assisted programs: In the case
of any program under which a primary
recipient extends Federal fnancial
assistance to any other recipient, such
other recipient shall also submit such_
compliance reports to the primary
recipient as may be necessary to enable
the primary recipient to carry out its
obligations under this part.

(c) Access ta scurces of information.
Each recipient shall permit access by
the responsible Department official or
his designee during normal business
hours to such of its beoks. records.
accounts, and other sources of
information, and its facilities as may be
pertinent to ascertain’compliance with
this part. Where any information
required of a recipient is in the exclusive
possession of any other agency, °
institution or person and this agency,
{nstitution or person shall fail or refuse
to furnish this information the recipient
shall so certify in its teport and shad set
forth what efforts it has made to o5tain
the information. Asserted
considerations of privacy or
confidentiality may not operate to bar
the Department from evaluating or
seeking to enforte compliance with this
Part. Information of a confidential
nature obtained it connection with
compliance evaluation or anforcement
shall not be disclosed except where
necessary in formal enforcement
proczedings or where otherwise
required by law.

{d) Inj.-mation to beneficiaries and
paricipants. Cach recipient shall make
available to participants. beneficiaries,
and other inizrested persons such
infurmation regarding the provisions of
tonis regulanon and its applicabiiity to
the program {or which the recipient
reccives Federal financial assistance.
and make such information avaiiabie to
them in such manner. as the responsibie
Department oficial finds necessary to
apprise such persons of the protections
against discrimination assured them by
the Act and this regulation.

{Sec. 801, 802 Civil Rights Act of 1964: 78
Stat. 252 42 U.S.(.. 2000d, 2000d-1)
$ 100.7 Conduct of Investigation.

(8) Periodic compiiance reviews. The
responsible Department official or his
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designee shall from time to time review
the practices of recipients to determine
whether they are complying with this
part.

{b) Complaints. Any person who
believes himself or any specific class of
individuals to be.subjected to
discrimination prohibited by this part
may by himself or by a representative
file with the responsible Department
official or his designee a written
complaint. A complaint must be filed not
later than 180 days from tke date of the
alleged discrimination. unless the tme
for filing is exter:ded by the responsible
Department official or bis designee. ~

(c) Investgations. The responsible
Department official or his designee will
make a prompt igvestigation whenever a
compliance review, report. complaint. or
any other information indicates a
possible failure to comply with this part.
The investigation should include, where
appropriate, a review of the pertinent
practices and policies of the recipient.
the circumstances under which the
possible noncompliance with this part
occurred. and other factors relevant to a
determinztion as to whether the
recipient has failed to comply with this
part.

(d) Resofution of matters. (1) If an
investigation pursuant to paragraph {c)
of this section indizates a failure to -
comply with this part, the responsibla
Department official or his designee will
so inform the recipient and the matter
will be resolved by informal means
whenever possible. If it has been
determined that the matter cannot be

resolved by informal means, action will .

be taken as provided for in § 100.8.

(2) If an investigation does not
warrant action pursuaat to
suoparagraph (1) of this paragraph the
responsiole Department official or his
dasignee will so inform the recipient and
the complainant, if any, in writing.

(e) Intimidotory or retaliatory ucts
pronibited. No recipient or other person
sh2l intimidate, threaten, coerce, or -
discriminate against any individual for
the purpose of interfering with any rignt
or privilege secured Ly section 601 of the
Act or this part. or because he has made
a complaint, testified, assisted, or
participated in any manner in an
investigation. proceeding or hearing
under this part. The identity of
complainants shail be kept confidendal
except to the extent necassary to carry
out the purposes of this part, includirg
the conduct of any investigation.
hear:ng, or judicial proceeding ansing
thereunder. .

{Sec. 501. 502, Clvil Rights Act of 196+: 78
Stat. 252: 42 U.S.C. 2000d. 2000d-1}

$100.8 Procadure tor stiecting
compilance. .

{a) General, If there appears to be a
failure or threatened failure to comply
with this regulation. and if the
noncomplirnce cr threatened
noncompliance cannot be corrected by
informal means, compliance with this
part may be effected by the suspension
or termination of or refusal to grant or to
continue Federal financial assistance or
by any other means suthorized by law.
Such other means may include, but are
not limited to, (1} a referenca to the
Department of justica with a
tecommendation that appropriate-
proceedings be brought to enforce any
rights of the United States under any
law of the United States (including other
titles of the Act), or any assurance or
other contractmal undertaking, and (2)
any applicable proceeding under State
or local law.

{b) Noncompliance with § 100.4, If an .
applicant fails or refuses to furnish an
assuranca required under § 100.4 or
otherwisa fails or rc “:ses to comply with
a requirement impos.d by or pursuant to

that section Federal financial assistancs =~

may be refused in accordance with the
procedures of paragraph {c) of this
section. The Department shall not be
required to provide assistance in such a
case during the-pendency of the
administrative proceedings under such
paragraph excapt that the Department
shall continue assistance doring tha
pendency of such proceedings where
such assistance is due and payable
pursuant to an applicatiu. therefor
approved prior ‘o the effective date of
this part.

(¢) Termination of or refusal to gront
or to continue Federal financial
assistance. No order suspending.
terminating or refusing to grant or
continue Federal financial assistance
shall become effective until (1) the
responsible Department official has
advised the eppiicant or recipient of his
failure to comply and has determined
that compiiance cannot be secured by
voluntary means. (2) there hug been an
express finding on the record. after
opportunity for hearing, of a failurs by
the applicant or recipient to comply with
a requirement imposed by or pursuant to
this part, (3) the expiration - 30 days
after the Secreiary has filed with the
committee of the House and the -
committes ef the Senate having
leg:slative jurisdiction over the program
involved. a fuil written report of the
circumstances and the grounds for such
actor. Any actior. to suspend or
terminate or tn refuse to grant or to
contrnue rederal financial assistance
shall be limited to the particular

e st |

political entity, or part thereof, ot other
applicant or recipient as to whom such a
finding has been made and shall be
limited in its effect to the particular
program. or part thereof. in which such
noncompliance has been 0 found.

(d) Other means authorized by law.
No action to effect compliance by any
other means authorized by law shall be
taken until (1) the responsible
Department official has determined that
compliance cannot be secured by
volun*ary means. (2) the recipient or
other person has been notified of its
filure'to comply and of the action to be
taken to effect compliance, and (3) the

" expiration of at least 10 days from the

mailing of such notice to the recipieat or
other person. During this period of at
least 10 days additional efforts shall be
made to persuade the recipient or other
persou to comply with the reguiation
and to take such corrective action as
may be appropriate.

(Sac. 801. 602, Civil Rights Act of 1984: 78
Stat 232 42 U.S.C. 2000d. 2000d-1. Sec. 182,
80 Stat 1209; 42 U.S.C. 2000d-5)

§ 100.3 Hesrings.

(a) Opportunity for hearing.
Whenever an opportunity for a hearing
is required by § 100.8(c). reasonable
notice shall be given by registered or
certified mail. retura receipt requested,
to the affected applicant or recipient
This notice shall advisa the anplicant or
recipient of the achon proposed to be
taken, the specific provision under
which the proposed action against it is
to be taken, and the matters of fact or
law asserted as the basis for this action.
and either (1) fix a date not less than 20
days after the date of such notice within
which the applicant or recipient may
request of the responsible Deparunent
official that the matter be scheduied for
hearing or {2} advise the applicant or
cecipient that the matter in quesdon has
been set down for hearing at a stated
place and time. The time and ptace so
Exed shall be reasonable and shall be
subject to change for cause. The
complainant. if any, shall te advised of
the time and place of the heanng. An
applicant or recipient may waive a
hearing and submit written information
and argument for the record. The failure
of an applicant or recipient o request a
heanng for which 2 date nas been set
shall be deemed to be a waiver of the
right to a hearing under seston 602 of
the Act and § 100.8(c) of this reguiation
and czensent to the making of a decision
on the basis cf such information as may
be filed as the record.

(D) Time and place of heorir3z.
Hezrings shall be held at :he offices of
the Department in Wastington, C.C.. at
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hearing record and written findinga shail
be made. .

(e) Consolidated or Joint Hearings. In
cases in which the same or related facts

Department official unless he

determines that the convenience of the

applicant or recipient or of the

Department requires that another placs  are asserted to constitute

be selected. Hearings shall be held noncompliance with this regulatic= with

beiore a hearing examiner designated in  respect to two or more programs to

accordance with 5 U.S.C. 3105 and 3344 which this part applies, or

(seclion 11 of the Administrative noncompumcg with this pa,rt and the

Procedure Act). . regulations of one or mors other Federal
(c) Right to counsel. In all proceedings  departments or agencies isasued under

under this section, the applicant or - Title VI of the Act, the responsible

recipient and the Department shall have  Department official may. by agreement

the right ta be represented by counsel. with such other departments or agencies
(d) Procedures, evidénce, and record.  whers applicable, provide for the

(1) The hearing, decision, and any conduct of consolidated or joint

administrative review thereof shall be hearings, and for the application to such

conducted in conformity with sections hearings of rules of procedures not

5-8 of the Administrative Procadure Act,  inconsistent with this part. Final

and in accordance with such rules of decisions in such cases. insofar as this

procedure as are proper (and not regulation is concerned. shall be made

inconsistent with this section) relating to  in accordance with § 100.10.

the conduct of the hearing, giving of- )
: : 4o {Sec. 602 Clvil Rights Act cf 1964: 78 Stat.
notices subsequent to those provided for 252: 42 U.SC. 2000d-1) :

in paragraph (a) of this section, taking of
testimony, exhibits, arguments and
briefs, requests for findings. and other
related matters. Both the Department”
and the applicant or recipient shall be
entitled to introduce all relevant -
evidence on the issues as stated in the
notice for hearing or as determined by
the officer conducting the hearing at the
outset of or during the hearing. Any
persoa (other than a Government
employee considered to be on official
business} who. having been invited or
requested to appear and testify as a
witness on the Government's behaif,
attends at a ime and place scheduled
for a hearing provided for by this part,
may be reimbursed for his travel and
actual expenses of attendance in an
amount not to exceed the amount
payable under the standardized travel
regulations to a Government employee
traveling on official business. .

(2) Technical rules of evidence shall
a0t apply to hearings conducted
pursuant to this part. but ruies or
principles designed to assure production
of the most credible evidence available
and to subject tesimony to test by
cross-examinatior: shall be applied .
where reasonably necessary by the
officer conducting the hearing. The
hearing officer may exclude irrelevant,
immatenal. or unduly repetitious
evidence. All documents and other
evidence offered or taken for the record
shall be open to examunation oy the
parties and opportuairy shall be given to
refute fac:s and arguments advanced on
either side of the issues. A ranscript
shall be mace of the oral evidence
except to the extent the substance
thereof is stipulated ‘or the record. All
decisions shall be based upo=n the

§ 100.10 Decisions and notices.

(a) Decisions by hearing examiners.
After a hearing is held by a hearing
examiner such hearing examiner shall
either make an initlal decision. if so
authorized, or certify the entire record
including his recommended findings and
proposed decision to the reviewing
authority for a final decision, and a copy
of such initial decision or certification
shail be mailed to the applicant or
recipient and to the complainant, if any.
Where the initial decision referred to in
this paragraph or in paragraph (c) of this
section is made by the hearing
examiner, the applicant or recipient or
the counsel for the Department may,
within the period provided for in the
rules of procedure isaued by the
responsible Department official file
with the reviewing authority exceptions
to the injtial decision, with his reasons
therefor. Upon the filing of such
exceptions the reviewing authority shall
review the {nitial decision and issue its
own decision thereof including the
reasons therefor. [n the absence of
exceptions the initial decision shall
constitute the final decision. subject to
the provisions of paragraph (e) of this
section, .

(b) Decisions on rscorc or review by
the reviewing outhority. Whenever a
record is certified ‘o the reviewing
authority for decision or it reviews the
decision of a hearing examiner pursuant
to paragraph (a) or (¢} of this section, the
arolicant or recipient shall be givea
reasonable opportunuty <o ile witn it
briefs or other written statements of its
contentions. and a copv of the final
decision of the reviewing authority shali

‘ot .f.. q

be given in writing to the applicant or
recipient and to the compiainant, if any.

(c) Decisions on record where a
hearing is waived. Whenever a hearing
is waived pursuant io § 100.9(a) the
reviewing authority shall make its final
decision on the record or refer the
matter to a hearing examiner for an
initial decision to be made on the
record. A copy of such decision shall be
given in writing ta the applicant or
recipient, and to tha complainant, if any.

{d) Rulings required. Each decision of
a hearing examiner or reviewing
authority shall set forth a ruling on each
finding, conclusion. or exception
presented. and shall identify the
requirement or requirements imposed by
or pursuant to this part with whica it is
found that the applicant or recipient has
failed to comply.

(e) Review in certain cases by the
Secretary. If the Secretary has not
personally made the final decision
referred to in paragraphs (a), (b). or (c)
of this section. a recipient or applicant
or the counsel for the Department may
request the Secretary to review a
decision of the Reviewing Authority in
accordance with rules of procedure
iss..ed by the responsible Department
official. Such review is not a matter of
right and shall be granted only whers
t'1e Secretary determines there are
special and important reasons thereior.
The Secretary may grant or deny such
request, in whole or in part. He may also
review such a decision upon his own
motion in accordance with rules of
procedure issued by the responsible
Department official. In the aosence of a
review under this paragraph, a final
decision referred to in paragraphs (a),
(b), (¢} of this section shal! become the
final decision of the Department when
the Secretary transmits it as such to
Congressional committees with the
report required under section 602 of the
Act. Failure of an appiicant or recipient
to file an exception with the Reviewing
Authority or to request review under
this paragraph shall not be deemed a

‘failure to exhaust administrative

remedies for the purpose of obtaining
judicial review.

(f} Content of orders. The final
decision may provide {or suspension or
termination of, or refusal to ¢rant or
continue Federal financial assistance. in
whole or in part, to which this reguiation
applies, and may contain such tarms.
conditions. and other provisions as are
consistent with and will effectuate the
purposes of the Act and this regulation.
inciuding provisions designec to assure
that no Federal financial assistance to
which this regulation applies “viil
thereafter be extended under such law
or laws {o the appiicant or recirient
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determined by such decision to be in
defawlt in its performance of an
assurance given by it pursuant to this
regulation, or to have otherwise failed to
comply with this regulation unless and
until it corrects its noncompliance and
satisfies the responsible Department
official that it will fully comply with this
regulation.

(g) Post-termination proceedings. (1)
An applicant or recipient adversely
affected by an order issued under
paragrapa (f) of this section shall be
restored to full eligibility to receive
Federal financial assistance if it satisfies
the termas and condit~=s of that order
fer such eligibility or if it brings itself
irt sowpliance with this part and
[’ . »ded reasonable aszurance that it
will fully comply with this part. An
elementary or secondary school o'
school system which .5 unable ta file an
assurance of compliar:. > with § 100.3
shall be restored to full - ligibility ta
receive Federal financiai assistance, if it
files a court order or a pla. far
desegregation which meets 1.2
requirements of § 100.4(c}, an< ~rnvides
reasonable assurance that it wu! omply
with the court order or pian.

(2) Any,applicant or reripient
adversely affected by an order entered
pursuant to paragraph (f) of this secton
may at any time request the responsible
Department official to restore fully its
eligibility to receive Federal financial
assistance. Any such request shall be
supported by information showing that
the applicant or recipient has met the
requirements of paragraph (g)(1) of this
section, If the respor:zibie [Jepartment
official determines that those
requirements have been satisfied, he
shall sestore such eligibility.

{3) If the responsiole Department
official denies any such request. the
applicant or recipient may sub.ait a

* request {or a hearing in writing,

specifying why it believes such official
to have been in error. It skall thereupon
be given an expeditious hearing, with a
decision on the record. in accordance
with rulés of procedure issued by the
resvonsible Department official. The
appiicant or recipient will be restored to
such eligibility if it proves at such
hearing that it satisfied the requirements
of paragraph (g)(1} of this section. While
proceecings under this  aragraph are
pencing, the sanctons imposed by the
orcer issued under paragrani (f) of this
section snail remain in effect.

{Sec. 602. Clvil Righis Act of 1964; 78 Stat.
252 42 US.C, 2pood-1)

§100.11 Judlcial review.

Acti -n taken pursuant to section 602
of the .\ct i3 subject to judicial review
as provited in section 603 of the Act,

(Sec. 503, 78 Stat. 253: 42 U.S.C. 2000d-2)

$100.12 EHect on other reguiatinns,
forms and instructions.

{a) Effect on other regulations. All
regulaiions. orders, or like directions
heretofore issued by any officer of the
Department which impose requirements
designed to prohibit any discrimination
against individuals on the ground of
race, color. or national origin under any
program to which this regulation
applies. and which authorize the
suspension or teymination of or refusal
to grant or te continue Federal financial
assistance to any applicant for or
recipient of assistance for failure to
comply with such requirements. are
hereby superseded to the extent that

such discrimination is prahitited by this

regulation. except that nothing in this
regulation shall be deémed to relieve
any person of any obligation assumed or
imposed under any such superseded

. regulation. order. instruction, or like -

direction prior to the effective date of
this regulation. Nothing in this
regulation, however, shall be deemed to
supersede any of the following
{including future amendments thereof):
(1) Executive Order 11083 and
ragulations issued thereunder, or any

, other regulations or instructions, insofar

as such Order, regulations, or
instructions prohibit discrimination on
the ground of race, color. or national
origin in any program or situation to
which this regulation is inapplicable, or
prohibit discrimination on any other
ground: or {2} requirements for
Emergency School Assistance as
published in 35 FR 13442 and codified as
45 CFR Part 181.

(b} Forms and instructions, The
responsible Department official shall
fssue and promptly make available to
interested persons forms and detailed
instructions and procedures for
effectuating this part.

(c) Supervision and coordination. The
responsiole Depertment official may
from time to Ume assign to officials of
the Department, or to oificials of other
departments or agencies of the
Government with the consent of such
departments or agendcies.
responsibilities in connection with tha —
effectuation of the purposes of Title VI
of the Act and this regulation (other
than responsibility for review as
provided in § 100.10{e)). inciuding the
achievements of effective coordination-
and maximum uniformity withia the
Department and within the Executive

97
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Branch of the Government in the
appiication of Title VI and this
regulation to similar programs and in
similar situations. Any action taken.
determination made. or requirement
imposed by an official of another
Department or Agzncy acting pursuant
to an assignmen’, of responsibility under
this subsection shall have the same
effect as thousn such action had been
taken by thc responsible oificial of this
Department,

(Sec. 802. Civil Rights Ac: of 1964: 78 Stat.
252: 42 U.S.C. 2000d-1)

§$100.13 Datinitions.

As used in this part—

(a) The term "Department” means the
Department of Education.

(b) The term "Setretary” means the
Secretary of Education.

. {c) The term "responsible Department
official” means the Secretary or, to the
extent of any delegation by the
Secretary of authority to act in his stead
under anoy one or more provisions of this
part. any person or persons to whom the
Secretary has heretofore delegated, or to
whom the Secretary may hereafter
delegate such authority.

(d) The terma “reviewing authority”
means the Secretary, or any person or
persons (including a board or other body
specially created for that purpose and
also including the responsible
Department official) acting pursuant to
authority delegated by the Secretary to
carry out responsibilities under
§ 100.10(a}{d). :

{e) The term “United States" means
the States of the United States. the
District of Columbiz, Puerto Rico, the-
Virgin [slands, American Samoa. Guam,
Wake lsland, the Canal Zone. and the
territories and possessions of the United
States. and the term “State” means any
one of the foregoing.

(f) The term “Federal finandal
assistance” includes (1) grants and
loans of Federal funds. (2) the grant ar
donation of Fedaral property and
interests in property, (3) the detail of
Federal personael. (4) the sale and lease
of. and the permission to use (on other
than a casual or transient basis},
Federal property or any interest in such
property without consideration or at a
nominal consideration. or at a
consideration which is reduced for e
purpose of assisting the recioient. or in
recogrution of the public interest to be
served by such sale or !ease to the
recipieat. and (S} any Federal
agreement arrangement, or other
contract which has as one of its
purposes the provision of assistance.

(8) Tae term “program” includes azty
program. project. or activity for the
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provision of services. finandal aid. or
other benefits to individuals (including
education or training. rehabilitation,
housing. or other services, whether
provided through employees of the
recipient of Federal financial assistance
or provided by others through contracts
or other arrangements with the
recipient, and including work
opportunities and cash or loan or other
assistance to individuals), or for the
provison of facilities for furnishing
services. financial aid or other benefits
to individuals. The services. financial
aid, or other benefits provided under a
program receiving Federal financial
assistance shall be deemed to include-
any services. financial aid, or other
benefits provided with the 1id of
Federal financial assistance or with the
aid of any non-Federal funds, property.
or other resources required to be
expended or made available for the
program to meet matching requirements
or other conditions which must be met
in order to receive the Federal financial
assistance, and {o include any services.
financial aid. ot other benefits provided
in or through a facility provided with the
aid of Federal financial assistance or
such non-Federal resources. -

(h) The term “facility"” includes all or
any portion of structures. equipment, or
other real or personal property or
inter 1sts therein, and the provision of
facilities includes the construction.
expansion. renovation. remodeling,
alteration or acquisition of facilities.

(i) The term “recipient” means any
State. political subdivision of any State,
or instrumentality of any State or
political subdivision, any public or
private agency. institutiors or
organization. or other entity, or any
individual. in any State. to whom
Federal financial assistance i3 extended,
directly or through another racipient, for
any program. including any saccessor.
assign. or transferee thereof. but such
term does not include any ultimate
beneficiary under any such program.

(i) The term “primary recipient”
means any recipient waich is authorized
or required tc cxtend Federal financiai
assistance to another recipient for the
purpose of carrying out a program.

{k) The term “applicant” means one
who submits an application, request. or
plan required to be approved by a
Department official. or by a primary
recipient, as a condition to eligibility for

_ Federal financial assistance. and the

term “application” means such an
application. request, or plan.

" (Sec. 602, Clvil Rights Act of 1964; 78 Stat.

252: 42 U.S.C. 2000d-1)
Appendix A

- Federal Flnancisl Assistance to Which These

Ragulations Apply

Part 1, Assistance othewthan for Stats-
Administared Continu:ng Programs

1. Loazs for acquisition of equipment for
academic subjects, and for minor remodeling
(20 U.S.C. 445).

2 Construction of facilitles for institutions
of higher education (20 U.S.C. 701-758).

3. School Construction in federally-affected:

wnd - mejor disaster areas (20 U.S.C. 631~
847). .

4, Cans. action of educational broadcast
facilities (47 U.S.C. 390-363).

& Lnan servica of captioned films and
educacnal media: research on. and
production and distribution of, educational
media for the handicapped, and training of

ersons in the use of such merdiz for the
dicapped (20 U.S.C. 1:52).

8. Demonstration residential vocational
education schools (20 U.S.C 1321).

7. Research ¢ ad related activities in
education of handicapped children {20 U.S.C.
1441). .

8. Educational research, dissemination and
demonstration projects; research training;
and constructico under the Cooperation
Research Act (20 U.S.C. 331-332(b)).

9. Research in tesching modern foreign
languages (20 U.S.C. 512).

10. Training profects {or manpower
developmeni and training {42 U.S.C. 2801.
2802, 2610a-2810¢c).

11. Research and training projects in
Vocational Education (20 U.S.C. 1281(a).
12872~1284). ’ .

12. Allowances to institutions training
NDEA graduate fellows (20 U.5.C. 461~85).

13. Grants for training in librarianship (20
U.S.C. 1031-1033),

14. Grants for training personnel for the
education of handicapped children (20 U.S.C.
1431).

18. Allowances for institutions training
teachers and refated educational personnel in
el~mentary and secondary educaticn. or post-
secondary vocational education (20 U.S.C.
1111-1118). ’

18. Recruitment. enrollment, raining and
aisignment of Teacher Corps personnel {20
U.S.C. 1101-1107a).

17. Operction and maintenance of schools
in Federally-affected and in major disaster
areas (20 U.S.C. 236-241; 241-1: 242-244).

18. Grants or contracts for the operation of
training institutes for elementary or
secondary school personnel to deal with
special educational problems occasioned by
desegregation (42 U.S.C. 2000c-3).

19, Grants for in-service training of
teachers and other schools personnel and
employment of specialists in des=grigation
probolems (42 U.S.C. 2000c—4).

20. Higher education students lcaa program
(Tite IL National Defense Education Act. 20
U.S.C. 421-429).

21. Educational Opportunity grenits and
assistance for State and private programs of
low-interest insured loans and State loans to
students in institutions of higher education
{Tite [V, Higher Education Act of 1965. 20
U.S.C. 1081-1087).

22 Grants and contracts for the conduct of
Talent Search, Upward Bound. ar:d Special
Setwvices Progra:as (20 U.5.C. 1068).

23. Land-grant college aid (7 U.S.C. 301-308;
321-328; 328-331}. . :

24. Language and area ceaters {Title VI
National Defenss Education Act. 20 U.S.C.

- s11) .

25. American Printing House far the Blind
(20 U.S.C. 101-10S). -

28. Future Farmers of America (38 U.S.C.
271-391) and similar programs.

27.) Science cluns (P.L. 85875 20 U.S.C. 2
note).

28. Howard University (23 U.5.C, 121-128],

29, Gallaudet College (31 D.C Ccde, Ch.
10).

30, Establishment and ogeration of a model
secondary school for the deaf by Gallaudet
College (31 D.C. Code 1051-1053: 80 Stat,
1027-1028).

. 31 Faculty development programs.
workshops and institutes (20 U.S.C. 1131~
1132%, ’

32. National Technical Institute for the
Deaf (20 U.S.C. 681-335).

33. Institutes and other programs for
training educational personnel (Parts D, E. &
F. Title V. Higher Education Act of 1963) (20
U.S.C. 1119-1119¢c—4).

54. Grants and contrac:s {or research and
demonstration Projects in libranianship (20
U.S.C. 1034), N

35. Acquisition of college’ library resources
(20 US.C. 1021-1028).

38. Grants for strengthening developing
insritutions of higher education (20 U.S.C.
1051-1054): Natiooal Fellowships for teaching
at developing insdtutions (20 U.S.C. 1055).
and grants to retired professors to teach at
developing institutions (20 U.S.C. 1056).

37. College Work-Study Program (42 U.S.C.
2751-2757).

38, Financial assistance for acquisition of
higher =ducation equipment, and munor
remodeling (20 U.S.C. 1121-1129).

BEST COPY AVAILABLE
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39. Grants for special experimental
demonstration projects and teacher tainit3
in adult education (20 U.S.C. 1208).

40. Grant programs for advanced and
undergraduate intemnational studies (20
U.S.C. 1171-1178: 22 U.S.C. 2452(b)).

41, Experiruental projects for developing
State leadership or establishment of special
services (20 U.S.C. 88S).

42 Grants to and arrangements with State
educational and other agencies to meet
speciai educational needs of migratory
children of migratory agricultural workers {20
U.S.C. 241e(c)). :

43. Grants by the Secretary to local
educational agencies for supplementary
educational centers and *~-vices: guidance,
counseling, and testing (20 U.S.C. 841-344:
844b).

44, Resource centers for improvement of
education of handicapped children (20 U.S.C.
1421) and centers and services for deaf-blind
chtldren (20 U.S.C. 1422).

45. Recruitment of personnel and
dissemination of information on education of
Landicapped. (20 U.S.C. 1433). .

48. Grants for research and demonstratdons
relating to physical education or recreation -
for ' andicapped children (20 U.S.C. 1442) and
trai .ing of physical educators and recreation
personnei (20 U.S.C. 1434).

47. Dropout prevention projects {20 U.S.C.
887).

48. Bilingual education programs (20 U.S.C.
380b—380b-5}.

49. Grants to agencies and organizations
for Cubar refugees (22 U.S.C. 2801(b}(4})}. -

£0. Grants and contracts for special
programs for children with specific learning
disabilities incitding research and related
activities. training and operating model
centers (20 U.S.C. 1381), )

51. Curriculum development in voeational
and technical education (20 U.S.C. 1391).

52. Establisiiment. including construction,
and operation of a National Center on
Educational Media and Materials for the
Handicapped (20 U.S.C. 1453).

53. G:ants and cuntracts i.r the
development and operadan of experimental
preschool and early educaton programs for
handicapped (20 U.S.C. 1427),

54. Grant. 2 nublic or private non-profit
agencies to can on the Follow Through
Program in kirndergarten and elemcutary
scnools (42 U.S.C. 2809 {a)(2)).

53, Geants for programs of cooperative
education and grants and contracts for
training and research in cooperative
¢ducation {20 U.S.C. 1087a-1087c).

38, Graz'- and contracts to-encourage the
shanng of coilege facilities and resources .
{ueswork for knowledge) (20 11.5.C. 1133~
1123b). .

7. Grants, contracts, and fellowships to
improve programs preparing persons ior ’
pubkc servica and to attract students to
pubiic service (20 U.S.C. 1134-1134b).

$8. Grants for the improvement of graduate
programs (20 U.S.C. 1135-1135¢).

8. Contracts for expanding and improving
law school clinical expenence programs (20
U.S.C 1138-11380).

60. Exemplary prcgrams and projects in
vocational ecucagon (20 U.S.C. 1301-130S).

1. Grantz to reduce borrowing cost for
construction of residential schools and
dormutories (20 U.S.C. 1323).

82 Surplus real and related personal
property disposal for educational purposes
(40 U.S.C. 484(k)).

Part 2—Continuing Assistance to State
Admunistered Programs.

1. Geants to States for public library servica
and construcdon. interlibrary cooperation
and specialized State library servicas for
certain State institutions and the physicallly
handicapped {20 U.S.C. 351-355).

2 Grants to States for strengthening
instruction in academic subjects (20 U.S.C.
441—44).

3. Grants to States for vocational education
(20 U.S.C. 1241-1284).

4. Arrangements with State education
agencies for training under the Manpower
Developinent and Training Act {42 U.S.C.
2801-26802, 2810a).

5. Grants to Statas to aosist in the
elementary and secondary edncation of
children of low-income familles (20 U.S.C.
2413=242m|. ’

8. Grants to States to provide for school
library resources. textbooke and other
instructional materials for pupils and
teachers in elerientary and sacondary
schools (20 U.S.C. 821-327),

7. Geants to States to strengthen Stats .
departments of sducation (20 U.S.C. 861-:70).
8. Grants to States for community servica

programs (20 U.S.C. 1001-1011).
9. Grants to Statcs for adult basic
- education and related research, teacher
training and spacial projects (20 U.S.C. 1201~
1211). C

10. Grants to States educational agencies
for supplementary educational centers and
services. and guidance. counse'ing and
testing (20 U.S.C. 841-847). -

11. Graxits to States for research and
training in vocational education (20 U.S.C.
1281(b}).

" 12. Grants to States for exemplary
programs and projects in vocaticnal
education (20 U.S.C. 1301-1308).

13. Grants to States {or residential
vocatianal edncation schools (20 U.S.C. 1321}

14. Grants to States for consumer and
homemaking education (20 U.S.C. 1341),

15. Grants to Slates for cooperativa
vocational educatonal program (20 U.S.C.
1351-1353).

18. Grants to States for vocational work-
study programs (20 U.S.C. 1371-1374),

17. Grants to States to attract and quatify
teachers to meet critical teaching shortages
{20 U.S.(% 1108-1110c).

18. Grarts to States for education of
bandicapped children (20 U.S.C. 1311-1414),

19. Grants for administration.of State plans
and for comprenensive planning to determine
construction needs of institutions of higher
education (20 U.S.C. 715(b)).
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Appendix B—~Guidelines for Eliminating
Discrimination and Deaial of Services on the
Basis of Race. Color, Natonal Origin. Sex.
and Handicap in Vocatioaal Education
Programs, -

L Scope and Coverage 1a. applicaton of
guidelines 1a, application of guidelines

‘These Guidelines apply to recipients uf any
Federal financial assistance from the
Department of Education that offer or
administer programs of vocational education
or training. This includes State ageacy
recipients.

B. Definitdon of Recipient

‘The definition of “recipient” of Federal
financial assistance is established by
Department regulations implementing Title
V1 Tille IX. and Secticn 304 (34 CFR 100.13(i),
108.2(h). 104.3(f).

For the purposes of Title VI:

‘The term “recipient” means any State.
palitical subdivision of any State. or
instrumentality of any State or political
subdivision. any public or private agency.
{nstitution. or organization, or other entity, or
any individusl. in any State. to whom Federal
financizl assistance i8 extended. directly or
through another recipient. for any program.
including any successor. assignee. or
transieree thereof, but such terms does not
include any ultimate beneficiary [e.g.
students] under any such program. (34 CTR
100.13(i)).

For the purposes of Title IX:

“Recipient” means any State or political
subdivision thereof. or any instrumentality of
a State or political subdivision the. 20f, any
public or private agency. institutiosn, or
organization, or other entity. or any person to
whom Fedearal financial assistance is
extended. directly or through another
recipient and waich operates an education
program or activity which rzceives or .
benefits from such assistacce. including any
subunit. successor. assignee, or ransieree
thereof. (24 CFR 108.2(h)).

For the purposes af Section 504:

“Recipient” means any State or its political
subdivision any instrumentaiity of a State or
its political subdivision, any public or private
agency. institution. or organization. or other
entity, or any person to which Federal
financial assistance is extended. direc:ly or
through another recipient. including any
successor, assignee, or transferee or a
recipient. but exciuding the ultimate
beneficiary of the assistance. (33 CFR
104.3(0).

C. Examples of Racipients Covered by Thesa
Guidalines

The following education agencies. when
they provide vocational education, are
examples of recipients covered by these
Guidelines:

1. The board of education of a public
school district and its adminiszrative agency.

2 The agmunistrative board of a
special zed vocational high scool serving
students irom more than cne shcool distnce,

3. The admumustrative board of a technical
or vacauonal scrool that 18 used exclusively
or principaily for the provision of vocauona!
education to persons whe have completed or
left hign scaool (including persons seeking 2
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certificate oran associate degree through a
vocational program otfered by tie school}
and who are available for study in
preparation for entering the labor market,

4. The administrative board of a
postsecondary institution. such as a technical
institute. skill center. junior college.
community college. or four year college that
has a department or division that provides
vocational education to students seeking
immediate employment, a certificate or an
associate degree,

S The admunistrative board of a .
proprietary (pnivate} vocat 1al education
school.

8. A State agency recipieot itself operating
a vocatinnai educatica faclity.

D. Examples of Schools to ¥Which These
Guidelines Apply

The following are examples of u.x types of
schools to which these Cuidelines 2pply. -

1. A junior high school. ouddle szhool, or
those grades of a comprehensive nigh school
that otfers instruction to inform. orieat. or
prepare students for vocationa) education at
the secondary level. .

2. A-vocational education facility operated
by a State agency.

3. A comprehensive high school that has a
depar:ment exciumvely or principally used
for providing vocational education: or that
offers at least ooe vocational program to
secondary level students who are available
for study in preparation for entenng tha labor
market: or that offers adult vocationa!
education to persons who have rompleted or
left high school and who are avaiable for -
study 1n preparat on for entaring the labor
market.

4. A comprehensive high school. offering
the activities described above. that receves
students oa a contract basis from other
school districts for the purpoae of providing
vocational education.

5. A specialized high school used
exclusively or principally fcr the provision of
vocation:il education. that unrolls students
form one or more school districts {or the
purpose of providing vocational educarion.

8. A technical or vocational school that
primanly provides vocational education to
persons who have completed or left high
school and whec are available for study in
prevaration for entering the labor msrket,
including students seeking an associate
degree or certificate through a course of
vocational instruction oifered by the school.

7. A junior college. a commurnuty coilege. or
four-year college that has a department or
division that provides vocational education
to students seexing immediate empioyment,
an associate degree or a ceruficate through a
course of vocational :nstruction offered by
the school.

8. A proprietary scheol. licensed by the
State that oifers vocational aducation.

Note.—Suhsequent sectons of theas
Gudelines may use the term secandary
vaccrional education senter in reiermng to
the institutions desenibed in paragraphs 3. 4
and 3 above or the term pastsecandary
vacational educacion centar in refermnng to
insttutions descnbed in paragraphs 8 and 7
aoove or the term vocatranal equcation
center in refernng to any or all insatutions
descnbed above.

4

[1. Responsibilities Assigned Only to Stata
Agency Recipients .

A. Respoasibilities of All State 470"
Recipients ~

State agency recipients. in a4, ‘.-
compiying with all other provisic: = .
Guidelines relevant to them. Z.ay no. . -
approve of. or engage in any discrim -
or denial of services on the basis ¢~
color. national origin. sex. or hanc
performing any of the followiag a. .

1. Establishment of criteria or formulas i -
distribution of Federal or Stats funds to
vocational education programs in tha State;

2 Establishment of requirements for
admission to or requirements for the
administration of vocartional aducation
programs:

3. Approval of action by local entities -
providing vocational aducatios. {For
example. a State tgency must anaws
corm, .ianca with Saction [V of these
Guidelines if and when it reviews a
voratignal education agency decision to
create or change a geographic servica area.);

4. Conducting its own programs. (For
example. in employing its staff it may not
discriminate on tha basis of sex or handicap.)

B. State Agencies Performing Oversight
Responsibilities

The State agency responuible for the
adrinistration of vocational education
programs must adopt & compliance program
to prevent, [dentify and remedy
discrimination on the basis of rcce. color.
national origin, sex or handicap by its
subrzcipients. (A “subrecipient.” in this
coatext. is a local agency or vocational
education cznter that receives financial

. assistanca through a State agency.) This

compliance program must include:

1. Collecting and analy=ing civil rights
related data and information that
subrecipients compile for their own pu-poses
ar that are submitted to Stats and Federal
officials under existing authorities;

2 Ccnducting periodic compliance reviews
of selected subrecipients (i.e.. an
Investigation of a subrecipient to determine
whether it engeges in unlawful discrimination
in any aspect of its program}; upon finding
unlawful discritination. notfying the
subrecipient of steps it must take to ai*ain
compliance and attempting to obtain
voluntary compliance: .

3. Providing technical assistancs upoi.
request to subrecipients. This will inciurle
agsisting subrecipients identify unlawfu.
discrimination and instructing them in
remedies for and prevention of such
discrimination;

4. Periodically reporting its activities and
findings'under the foregoing paragraphs.
including findings of unlawful discnminadon
under paragraph 2. immediateiy above. to tha
Office for Civil Rights.

State agencies are not r=quired to
terminate or defer assistance to any
suGrecipient. Nor are they requured ‘o
conduct heanngs. The responsibilities of the
Office for Ciwval Rights to coilect and analyze
data. ‘o conduct compliance reviews. to
investigate complaints and to provide
technical assistance are not diminished or
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attenuated by the requirements of Section II
of the Guidelinas.

C. Statemert of Procedures and Practices

Within one yesr from the publication of
thexe Guidelines in final form. each State
ageficy recipient performing oversight
responsibilities must submit to the Office for
Civil Rights the methods of administration
and reiated procedures it will {cllow to
comply with the requirements descsibed in
paragraphs A and B immediately above. The
Department vsill review each submission and
will promptly either approve it or return it to
State officials for revision.

0L Distribution of Federal Finandal )
Assistance and QOther Funds for Vocational
Education
A. Agency Respoasibilities

Recipients that administer grants for
vocational education must distribute Federal.
State. or !ocal vocational education funds so
that no student or group of students is
unlawtully denied an equal opportunity to
benefit fom vocadonal education on the

basis of vace. color, natlonal origin, sex, or
handizap.

B. Distribution of Fynds

Recipients may not adopt a formula or
other method for the allocation of Federal,
State. or {ocal vocational education funds
that has the eifect of discriminating on the
basis of race. color, national origin. sex, or
handicap. However. a recipient may adopt a
formula or other method of allocation that
uses as a factor race. color. national origin.
sex; or handicap (or an iridex or proxy for
race. cclor. national origin. sex, or handicap
e.g. number of persons receiving Aid to
Familles with Dependent Children or with
limited English speaking ability} if the factor
13 included to compensate for past
discrimination or to comply with those
provisions of the Vocational Education
Amendments of 1978 designed to assist
specified protected groups.

. C. Example of a Pattern Suggesting Unlawful
, Discrimination

[n each State It is likely that some local
recipients will enroll greater proportions of
minonty students in vocational education
than the State-wide proportion of minority
students in vocational education. A funding
formula or other method of allocation that
resuits in such local recipients receiving per-
pupil allocations of Federal o¢ State
vocational education funds iower than the
State-wide average per-pupil ailocation will
be presumed unlawiully discnminatory.

D. Distribution Through Competitive Grants
or Contracts '

Each State agency that estabiishes criteria
for awarding competitive vocational
education grants or contracts must establish
&nd apply the criteria wathout regard to the
race. color. national ongin. sex. or handicap
of any or ail of a recipient's students. except
to ccmpensate for past discrizunation.

E. Application Processas for Comperitive or
Discretionary Graats

State agencies must disseminate
information needed to sansiy the
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requirements of any application process for
comp=titive or discretionary grants so that all
recipients, including those having a high
percentage of minority or handicarped
students. are informaed of and able to seck
funds. State agencies that provide technical
assistance for the completion of the
application process must provide such
assistance withoat discrimination against any

- one recipient or class of recipients. |

F. Alteration of Fund Distribution to Provide
Equal Opportunity

If the Office for Clvil Rights finds that a
recipient's system for distributing vocational
education funds unlawiully discniminates on
the basis of race. color. national origin, zex.
or handicap. it will requi== *4e recipient to
adopt an alternative nandiscriminatory
method of distribution. The Office for Civil
Rights may also require the recipient to

- compensate forthe effects of jts past

unlawful discrimination ixx the distnbution of
funds.

IV. Accase and Admission of Stadents To
Vocational Education

A. Recipient Responsibilities

Criteria controlling student eligibility fur
admission to vocational education schoois, -
facilities and programs may not unlawfully
discriminate on the basis of raca. color,
pational origin. sex. or handicap. A recipient
may not develop. impose. maintain, approve.
or implement such discriminatory admissions
criteria.

B. Site Selection for Vocativnal Schools

State and local recipients may not select or
approve a site for a vocational eduraton
facility for the purpose or with the effect of
excluding. segregating, or otherwise
discriminating against students on the basis
of race. color. or national origin. Recipients
must locate vocational education facilities at
sites that are readily accessible to both
nonmunority and minonty commumties. and
that do oot tead to identify the facility or
program as intended for nonminority or
minonty students.

C, Eligibility for Admission to Vocational
Education Canters Bassd 20 Residencs

Recipients may not esi iblish. approve or
maintain geographic boundaries for a
vocationai education center service area or
attendance zooe. (hereinafter “service area'),
that uniawtuily exclude students on the basis
of race. color. or national origin. The Offica
for Civi! Rights will presurmne. subiect to
rehuttal. that any one or combination of the
foLswing circumstances indicates that the
boundanes of a given service area are

- unlawtully constituted:

1. A school system or service area
contiguous to the gven service area. contains
minority or nonminority students in
substantially greater propordon than tha
given service area;

2 A substantial number of minority
students w!o resida outside ihe given
vocational education center servics a:=a. and
who are not eligible for the canter reside.
nonetheless. as close to the center as a
substantial cumper of aon-minority students
who are eligible for the center:

3. The over-all vocational education

program of the given service area in
comparison to the over-all vocational
education program of a contiguous school
system or servica area earolling a
substantially greater proportion of minority
students: (a) provides its students with a
broader range of curncular offerings.
facilities and equipment: or (b} provides its
graduates greater cpportunity for
empioyment in jobs: (i) for which there is a
demonstrated need in the community or
ragion: ({i} that pay higher entry level salariss
or wages: or (ili) that are generally
acknowledsged to offar greater prestige or
status.

D. Additious and Renovations to Existing
Vocational Education Facilities

A recipient may not add to. modify, or
renovate the physical plant of a vocational
education faclity In a mananer that creates.
maintains. or ipcreases student segregation
on tha basis of race. coior. nadona.l origin,
sex, or handicap. ~

E Remedies for Violations of Site Salection
and Geographic ssrvico area requirements

If the conditions speciied in paragraphs
IV. A, B. C or D, immediately above. are
found and not rebutted by proof of
nondiscrimination. the Office for Clvil Riguts
will require the recipient(s) to submit a plan
to remedy the d!serimination. The following
are exampies of steps that rnay be included in
the plan, where necessary to overcome the
discrimination: (1) redrawing of the
boundaries of the vocational uducation
center’s servics area to includle areas
unlawfully excluded and/or.ta exclude areas
unlawfully included: (2} provision of -
transportation to students residing in areas
unlawtully excluded: (3) provision of
additional programs and services to students
who would have been eligible for attendances
at the vocational educatiun center but for the
discriminatory service aree or site selection:
(4) reassignmen. of students; and (5)
construction of aew facilities or expansion of
existng facilities.

F. Eligibility for Admission to Secondary
Vocadonal Education Ceaters Based on
Numerical Limits Imposed on Sending -
Schools

A recipient may not adopt or maintain a
system for admission to & secondary
vocational education center or program thai
Bmits admission to a fixed oumber of
students from each sending schoot included
in the cenier's service area if such a system
dispronortionately excludes studeats from
the center on the basis of race. sex. natonal
origin or handicap. (Example: Assume 25
percent of a school dismct's high school
students are black and that most of those
black students ara enrolled in one high
school: the white students. 75 percent of tha
district's total enrollment. are generaily
earoilad.in the five remaining high schools.
This paregraph prohibits a system of
admission to the secondary vocational
education centar that limics sligibility to a
fixed and equal number of studeats Tom
each of the district’s six high schiools.)
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G. Remaedies {or Violation of Eligibility Based
on Numsrical Limits Requirements

If the Office for Clvil Rights finds a .
violation of paragraph F. above. the recipient
must implement an alt:mative sysiem of
admissions that does 110t disproportionately
exciude students on Lie basis of race. color.
national origin. sex, or handicap.

H. Eligibility for Admission to Vucat;unxl
Education Ceuters. Branches or Annaxes
Based Upon Student Option

A vocational education center. branch or
annex. open to all students in a service arva
and predominantly enrolling minority
students or students of one race. national
ocigin or sex. will be presumed unlawfuily
segregated if: 1) it was established by a
recipieat for members of one race. national *
origin or sex: or 2) it has since its
canstruction been attencded primarily by
members of one race. national origin or sex:
or 3) most of its program offerings have
traditionally been selected predominantly by
members of one race. national origin or sex.

L. Remedies for Facility Segregation Under
Student Option Plans

If the conditions specified in paragraph [V~
H are found and not rebutted by proof of
sondiscnimination. the Office for Clvil Rights
will require the recipient(s) to submit a plan
to remedy the segregation. The fcilowing are
examples of steps that may be included in the
plan. where necessary to overcame the
discrimination:

(1) elimination of program duplication in
the segregated facility and cther proximate
vocational facilities; (2} relocation ¢
“clustering” of programs or courses: 3] adding
programs and courses that traditionally have
been identified as intended for membe=s of a
particular race. national origin or sex lo
school: that have traditionally served
members of the other sex or aditionally
served persons of a different race or national

- origin: 4} merger of prograras into one facility

tarough school closings or hew construction:
5) intensive outreach recruitrient ind .
counseling: 8) oroviding frer. transportation to

-students whose enrsliment would promote

desegregation.

[Paragraph | omitted)
K. Eligibility Based on Evaluation of Eaca
Applicant Under Admissions Criteria

Recipients may not judge candidates for
admission to vocational education programs

- cao the basis of criteria that have the effect of

disproportionately excluding persons of a
particular race, color. nationai origin. sex, or
hand!cap. Howevet. if a recipient can
demonstrate that such criteriz bave been
validated as essential to participation in a
given program and that alternative equally
valid criteria that do not have such a
disproportionate adverse eifect are
unavailable. the criteria will be judged
pondiscriminatory. Examoles of admissions
critena that must meet this test are past
ecademic periormance, record of disc:plinary
infractions. counselors’ approval. teachers’
recommendations. interest inventones, high
school dip/omas and standardized tests. such
as the Test of Aduit Basic Educatuon {TABE).
An introductory. preliminary. or
expioratory course may not be estahbiished as
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a prerequisite for admission to a program
unless the course has been and is available
without regard to race. color, national ongin.
sex. and handicap. However. a course that
was formerly only availatle on a -
discriminatory basis may be ciade a
prerequisite for admission to a program if the
recipient can demonstrate that: (a) the course
is essential to participation in the program:
and (b) e course is presently available to
those seeking enroilment for the first tiza
and to those formerly excluded.

L. Eligibility of National Origin Minority
Persans With Limited English Language Skills
Recipients may not restrict an applicant's
admission to vocational education programs

Because the applicant. as a member of 3
national origirr minority with limited English
language skills, cannot participate in and
benefit from vocational instruction to the
same extent as a student whose primary

language is English. [t is the responsibility of

the recipient to identify such applicants and -
assess their ability to participate in
vocational instruction.

Acceptable methods of identification
include: (1) identification by administrative
staff, teachers, or parents of seccndary level
students: (2) identification by the student in
postsecondary or adwlt programs: and (3)
appropriate diagnostic procedures, if
necessary,

Recipients must take steps !o open all
vacational programs to these national origin
minority studcnts. A rec’dient must
demonstrata What a concentration of students
with limil~: English language skills in cne or
a few’ prigcams iz not the resuit of
discrimicatory limitations upon the
opportunities available to such students.

M. Remedial Action in Behalf of Persons
With Limited English Lapguage Skills

I the Office for Civil Rights finds that a
recipient has denied national origin minonty
persons acdmission to a vocational school or
program because of their limited English
language skills or has assigned students to
vocational programs solely on the basis of
their limited English language skills, the
recipient will be required to submut a
remedial plan that insures national origin
minority students equal acce=s to vocational
education progfams,

N. Equal Accoesr for Handicappad Studerts

Recipients may not deny bandicapped
studen:# access (0 vocational educauon
programs or courses because of architectural
or equipment tarriers, or becauseof the need
for related aids and services or auxuliary
aids. If necessary, recipients must: (1) modify
instructional equ :pment (2) modify or adapt
the manner 1o which the courses are ocfered:
(3) house the program in facilities that are
readily accessible to mobuiity impaired
students or alter facilities to make them
readiiy accessibie to mobulity impaired
students: and (4} provide auxiliary aids that
effectively make lectures and necsssary
matenals avaiable to postsecondary
handicapped students: (5] provide related
aids or services that assure secondary
students an appropnate education.

Acadenuc requirements tnat the recipient
can demonstrate are 23sential :0 a program of

instruction or to any directly related licensing
requirement will not be regarded as
disenm:actory. However. where possible. a
reciptent must adjust those tequrements 10
the needs of individual handicapped
students.

Access to vocational programs or courses
may not b2 denied handicapped students on
the ground that employment opportunities in
any occu~-tion or profeision may be more
!imited for handicapped persons than for non-
handicapped persons.

Q. Puhlic Notification

Prior to the beginning of each school year,
recipients must advise students, parents.
employees and the general public that all
vocational opportunities will be offered
without regard to race. color, national origin.
sex. or handicap. Announcement of this
policy of non-discnmination may be made.
for example. in local newspapers. recipient
publications and/or other media that reach
the general public. piogram beneficianes,
minonties {including national ongin
minorities with limited English language

.skills), women. and handicapped persons. A

brief summary of program offerings and
admission cTiteria should be included in the
announcem :ot; also the pame. address and
telephone % imber of the person designated to
coordinate Title IX and Section 504
compliance activity.

If a recipient’s service ares contains a
comumuntty of national origin minority
persons with limited English language skills,
public notification matenals must be
disseminated (o that community in its
language and must state that recigients will
take steps to assure that the lack of English
language skills will not be a barrier to
admiszion and participation in vocational
education programs.

V. Counssling and Prevocational Programs
A. Recipient Respousibilities

Recipients must insure that their counseling
materials and activities (including student
program selection and career/employment
selecton), promotional. and recruitment

efforts do not discriminate on the basis of
race. color, national ongin. sex, or handicap.

B. Counsaling and Prospects for Success

Recipients that opzraie vocational
education pragrams must insure that
counselors do not direct or urge any student
to enroll in a particular career or prcgram. or
measure or predict # student’s preapects for
success in any career or program based upon
tha student's race, color, national ongn. sex,
or handicap. Recipients may not counsel’
haudicaoped stugents toward more
restricuve career objectives than

nonhandicapped students with similar

abulities and interests. If a vocational
program disproportionateiy enuoils male or
female students, munonty or nonminonty
students, or handicapped students. recipients
must take steps to insure that the
disprogorticy Joes not resuit from uniawful
discrimination in counseiny aciivines.

C. Student Recruitment Acdvities

Rec:pients must conduct thewr siudent
recriutrment activities so as sot to exclude or
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limit opportunities on the basis of race. color.
national crigin. sex. or handicap. Where
recTuitment activities invalve the
presentation or portrayal of vocational and °
career opportunities, the curricula and
programs descnbed should cover a broad
range of occupational opportunities and r.ut
be limited on the basis of the race. color.
national origin. xex. or handicap of the
students or potential students to whom the
presentation is made. Also. to tre ext:nt
possible. recruiting tecms should include

. persons of diffecen- +aces. nauonal origins.

sexes. and handicaps. __

D. Counseling of Studeats With Limited
Euglish-Speaking Ability or Hearing
Impairments

Recipients must insure U.at counselors can
effecively communicate with national origin
minority students with lim:ted Exaglish
language skills and with students who Lave
heanng impairments. This requirement may
be satisfied by having interpreters avaiiable.

E. Promotional Activides

Recipients may not undertake promotional
efforts (including activities of school oificials,
counselors, and vocational staff} in a manner
that creates or perpetuates stereotypas or
limitations based on race. color. national
origin. sex or handicap. Exampies of
promotional effcrts are career days. parents’
night, shop demonatrations. visitations by
groups of prospective students and by
representatives from business and industry.
Materials that are par* of promotional eiforis
may not creats or perpetuate stereotypes
through text or illuscation. To the extent
possible they should porray males or
females, minonties or handicapped persons
in programs and occupations in “vhich these
groups traditionally nave not tecn
represented. if a recipient’s service area
contains » community of national origin
migority persous with limited £nglish
language skills. promotional literature must
te distnbuted to that community in its
language.

V1. Equal Opportuhity {a the Vocational
Education Instructional Setting

A. Accommodations For Handicapped
Students

Recipients must place secondary level
handicapped students in the regular
educanonal environment of any vocational
education program to the max:mum extent
aporopriate to the needs of the student unjess
it can be demonstrated that the education of
the handicapped person in the regular
environment with the use of supplementasy
aids and services cannot be aciieved
satisfactonly. Handicaoped stucents may he
placed in 2 program only alter ‘he recipient
satisnies the provisions of the Cepartment's
Regulation. 34 CFR Part (04. reiating to
evaluacon. placement and procedural
safeguards. !f a separate class or facility is
idenufiaoie as being for handicapoed
persons. the facility. the prcgrams. and the
services must Je ccmparaole to the fac:lities.,
prograzis. and servicas orfered !9
nonnandicapped stucents.

BEST COPY AVAILABLE
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B. Student Financia! Assistancs

Recipients may not award ‘inancial
assistance in the form of loans. grants.
scholarships. speciut funds, subsidies.
compensation for work. or prizes to
vocanonal ecucation students on the basis of
race. color. national ongin. sex, <= hanJicap,
except to overcome the effects of past
discnmination. Recipiects may admsaister
sex restricted {inapemal assistance where the
assistance and restriction are establisned by
wll, trust. bequest. or any similar legal
instrument. if the overall effect of Wl fin1ncial
assistance awarded does not discriminate on
the basis of sex. Materials and information
used to notify students of opportunities for
financial assistance may not contsin
langi.age or examples that would lead
applicants to beiieve the asmistance is
provicded on a discriminatory dasis. If a
recipient’s service area contains a community
Jf national origin minority persons with
limited English {anguage sk:lls, such
information must be dissemunated to that
community in its language.

C. Housing In Residential Postsecondary
Vocational Education Centers

Recipients must extend housing
opporturuties without discnminadon based
on race. calor. national origin. sex, or
nandicap. This obligation extends to
recipients that provide on-campus housing
and/or that have agreements with providers
of oif-campus housing. la pargcular. a
recipicnt postsecondary vocational education
program that provides on-campus or oif-
campus housirg to its nonhandicapped
stucents must provide. at the same cost and
under the same conditions, comprrable
convenient and aczessible kzusing to
handicapped students.

D. Comparable Facilities

Rec:oients ryust provide changing rooma.
showers. and othr facilities for students oi
one sex that are comparaole to those
provided to students of the other sex. This
may be accomplished by alternating use of
the same facilities or by providing separate.
comparable facilities.

Suca {acilities must be adapted or modified
to the extent necessary ta make the
vocational educadon program readily
accessinie to nandicapped persons.

VIL Work Study. Cooperative Vocational.
Education, job Placement. and Apprentica
Triining

A. Responsibilities in Cooperative Vocational
Education Programs. Work-Study Programa,
and Job Placement Programs

A recipient must insure that: {a) it does not
disciminate against its ssudents on the basis
of race. coior. aational cnma. sex. or
hannicap 1n making availaole spportunities
in cceperanve education. work study and job
placement prugrams: and (b} srudents
paruc:paung in cooperauve educanon. work
study and joo placement programs are not
discimunated against by employers or
Frospecnve emclOyers on e oamnis of race.
coior. aaticrai ongin. sex. or handicap in
fecIuivtent. Juing. piacement, assignment to
werX 1asks. hours of 2mployment. leveis of
responaibility. and in pay.

If a recipient enters into a written
agreement for the referral or assignment of
students to an employer. tie agreement must
cor tain an assurance from the employer that
sturlents will be accepted and assigned to
jobs aud otherwise treated without regard to
race. color. national origin, sex. or handicap.

Recipients may not honor any employer's
requast for students who are fres of
handicags o for students of a partic.iar race.

~ color, pational origin, or sex. ln the event an
- employer or prospective empioyer is st has

been subject to court action involving
discrimination in emplcvment. school
officals should rely on the court's findings if
the decision resolves the {ssue of whethe? the
emgloyer has engaged in unlawful
discrimination.
B. Apprantics Training Programs

A recipient may pot enter into any
agreement far the provision or support of
apprentica training far students or union
members with any labor untion or other
sponsor that discriminates against its
members or applicants for membership on the
basis of race. color. national origin. sex. or
handicap. U a recipient enters into a wntten
agreement with a {abor union or other - .
sponsor providing for anprendcee training, the
agreement must contain an assurance froo
the union or other sponsor: (1) that it does not
engag-~ in such discriminacon against its
membersnip or applicants for membership:
and (2} that apprentice training will be
offered and conducted for its membarship
free of such discrimination. .

VIOL Empleyment of Facuity and Sta:T

A. Employment Generally

Recipieats may not engage la any
employment practice that discriminates
against any ercployee or applicant for
empioyment cn the basis of sex or handicap.
Recipients may not engage in any -
employment practice that discrimirates on
the basis of race. color, or nadonal origin if
such discriminatian tends o result In
segregation. exclusinn or other discriminationr
against stuoents.

B. Recruitment

Reciptents may not limit their.recruitment

for employees to schools. communities. or .
companies dispropordonately composed of
persons of a partgcular race. color. national
ongin, sex. ot handicap ercapt for the
purpose of overcoming the efects of past

- discimunation. Every saurce of faculty must
be noufied that the recrpient does not
discrirunats in emnioyment on the basis of
race. color. national origin, sex. or handicap.

~ C. Paiterne Of Disrimination

Wi.enever the Offce for Civil Rights finds
that in light of the representaton of protected
groups in the .elevant laoor market there is a
sigmificant underrepresentation or
overrepresentation of protected zroup
persons on (e staif of a vocational ednration
school ur program. it will presume that the
disgroportion resuits from unjawful
diser'minztion. This presumoton can be
overcome Jy proof that quaiified persons of
“:e partcuiar race, color. 2auonal ongin. or
sex. or (at qualified hanaicapped persons

are oot in fact available in the relevarmt labor
market.,

D. Salary Policies

Recipinnts must establish and maintain
facuity salary scales and poiicy based upon
the conditions and responsitilities of
employmeant. without regard to race. color.
national origin. sex or handicap.

E. Employment Qpportunities For
Handicapped Applicants

Recipients must provide equal employmont
opportunities for teaching and admiristrative
positions to handicapped applicants who can
perfcrm the essential functions of the position
in queston. Recipients must make reasonable
accommodation for the physical or mental
limitations of handicapped applicants who
are otherwise qualified unless recipients can
decinnsate that the accommodation would
impose an undue hardsaip.

F. The-Effects Of Past Discriznination

Recipients must take steps to overcome the
eifects of past discrimination in the
tecruitment. hiring. and assignment of faZulty.
Such steps may inciude the recmument or
reassignment of qualified persons of a
particular race. naticnal origin, or sex, or who
are handicapped. :

G. Staff Of State Advisory Councils Of
Vocatiovnal Education

State Advisory Councils of Vocational
Education are recipients of Federal financial
assistanca and therefore must comply with
Sectdon YTII of the Guideliries.

H. Emple ment at State Ogerated Vocational
Educatioc Canters Through Stats Civil-
Servica Authorities

Wkere recruitment and hiring of staff for
State operated vocational education centers
is conductad by a State qvil service -
employment authoiity, the State education
agency operating the program must insure
that recruitment and hiring of staif for the
vocational enucation center i3 conducted in
accordance with the requir:ments of these
Guidelines. ’

IX. Proprietary Vocational Educatinn Scagols
A. Redpient Resnaonsibilities

Proprietary vocational education sckools
that are recipients of Federal financial
assistance through Federal student 2ssistance
programs or otherwise are subject !5 all of

the requirements of the Deoarunent's
reguiagons and these Guideiines.

B. Enforcoment authority

Enforcement of the provisions of Title IX of
the Educadon Amendments of 1972 and
Secdon 304 of the Rehatilitation Act of 1973
is the responmbiiity of the Department of
Education. However. authorty to enforce
Title V1 of the Civil rights Act of 1964 fcr
pronrietary vocational education sc200is has
beer: delegated o the Veterans
Admunistradon.

When the Office ‘or Civii Rights recaives a
Title V1 compiaint alleging discminanon by
a proprietary vocaticnal aducation sczooi it
wiil forwara the comoiaint ‘0 the Veterans
Administration and cite the apptirabie
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requirements of the Department’s regulations
snd these Guidelines. Tha complainant will
be notified of such action.

PART 101—~PRACTICE AND
PROCEDURE FOR HEARINGS UNDER
PART 100 OF THIS TITLE

Subpart A-~Generat Intormation

Sec.

101.1 Scope of rules.

101.2 Records o ba public.

101.3 Use of gender and number.
101.4 Suspension of rules.

Subpart B=—Appesrance and Practice

101.11 Apr-arance.

101.12 Authority [or representation.

101.13 Exclusion from hearing for -
- misconduct. :

Subpart C~Parties

101.21 Parties,

101.22 Amici curiae.

101.23 Compiainants not parties. .

Subpart D—Fc:m, Execution, Service and
Fliing of Decuments

101.31 Form of docum=nts to ba filed.
101.32 Signature of documents,
101.33 Filinr and service.

101.24 Service—-how made.

101.35 Date of service,

101.38 Certificata of service.

Subpart E=~Time

101.41 Computation.
101.42 Extension of tima or postponement.
101.43 Reduction of time 10 fila documents.

Subpert F—Proceedings Prior ta Hearing

101.51 Notice of hearing or opportunity for
b2aring,

101.52 Answer to notice.

101.33 Amendment of notice or answer.

101.54 Request for hearing.

101.55 Consolidation.

101.56 Motions.

101.57 Responses to motions and patitions,

101.58 Disposition of motions and patitions.

Subpart G=Responsibiiities and Duties of
Presiding Otflcer

101.81 Who presides. B

101.82 Designation of hearing examiner.
101.83. Authonty of presiding officer.
Subpart H-Hesring Procedures

101.71 Statement of position and trial biiefs.
101.72 Evidentary purpose.

101.73 Testunony. .

101.74" Exhibits,

101.75  Affidavits.

101.78 Depositions.

10177 Admussiors as o fac:s and
documents,

101.78 Ewndence.

101.79 Cross-examination.

101.80 Unsponsored wntten material.

101.81 Objections.

101.82 Exceptions to rulings of presiding
officer unnecessary.

101.83 Offic:al nouce.

101.3¢4 Public document items.

101,85 Offer of proof.

101.25 Appeals from ruling of presiding
orficer,

. Subpart {=The Record,

101.91 Official transcript.
101.92 Record for decision.

Subpart J—Posthearing Procsdures,
Decisions

101.101 Posthearing briefs: proposed
findings and conclusions. -

101.102 Decisions {ollowing hearing.

101.163 Exceptions to initial or
recommended decisions,

101.104 Final decisions.

101.205 Oral argumant to the raviewing
authority.

101.108 Raview hy tha Secretary.

101.107 Service on amici curige.

Subpart K-=Judicial Standards of Practice

101.111 Conduct

101.112 lmproper conduct.

101.113 Ex parte communications.

101.114 Expeditious treatment.

101.115 Matters not prohibited.

1U1.118 Filing of ex parte communications.

Subpart L—Posttarmination Procesdings
101.121 Posttermination prc.ceedings.

" Subpart M—Definitions

101.131 Definftions,
Authority: S US.C, 301

Subpart A~~General Information

§ 101.1 Seope of rules.

The rules of procedure in this part
supniement §§ 100.9 and 100.10 of this
subtitle and govern the practice for
hearings. decisions. and administrative
review conducted by the Departmment of
Education, pursuant to Title VI of the
Civil Rights Act of 1964 (sec. 602, 78
Stat. 252) and Part 100 of this subtitle.

§ 1012 Records to be public, -

All pleadings. correspondence.
exhibits, transcripts. of testimony.
exceptions. briefs. decisions. and other
documents filed in the docket in any
proceeding may be'inspected and copied
in the office of the Civil Rights hearing
clerk. Inquiries may be made at the
Departmen’ of Education. 400 Maryland -
Avenue SW.. Washington, D.C. 20202,

$ 101.3 Use of gender and number.
As used in this part, words importing

the singular number may extend and be
applied to several persons or thinga. and

" vice versa. Words importing the

masculine gender may be applied to
females or organizations.

§ 191.4 Suspension of rujes.

Upon notice to all parties, the
reviewi” 2 authority or the presiding
officer. with respect to matters pending
before them. may modify or waive any
rule in this part upon determination that
oo party will be unduly prejudiced and
the ends of justice will thereby be
served.

104

Subpart B—Appearance and Practica

§101.11 Appearance.

A party may appear in person or by
counsel dnd participate fully in any
proceeding. A State agency or a
corporation may appear by any of its
officers or by a1y employee it authorizes
to appear on ite '.zhalf. Counsel must be
-members in good standing of the bar of ~
a State. TerrTitory, or possession of the
United States or of the District of
Columbia or the Commcnwealth of
Puerto Rico.

§ 101.12 Authority for representation.
Any individual acting ii: a
representative capacity in any
proceeding may be required to show his
authority to act in such capacity.

$ 101,13 Exclusion from hearing for
misconduct.

Disrespectful, disorderly. or
contumacious language or contemptuous
conduct, refusal to comply with
directions. or continued use of dilatory
tactics by any person at any hearing
before a presiding officer shall
constitute grounds for immediate
exclusion of such person from the
hearing by the presiding oificer.

Subpart C~Parties

$ 10121 Parties.

{a) The.term party shall include an
applicant or recipient or other purson to
whom a notice of hearing or opportunity
for hearing has been mailed naming him
a respondent.

(b) The Assistant $ .cretary for Civil
Rights of the Department of Education.
shall be deemed a party to all
proceedings.

§ 10122 Amici curiae.

(a) Any interested person or
organization may file a petition to
participate in a proceeding as »n amicus
curiae. Such petition shall be filed prior
to I. prehearing conference. or if none
is held, before the commencement of the
kearing, unless the petitioner shows
3ood cause for filing the petition later.
The presiding officer may grant the
petition if ke finds that the petitioner
has a legitimate interest in the
proceedings, that such participation wiil
not unduiy delay the outcome. and may
contribute materially to the proper
disposition therzof. An amicus curiae is
not a party and may aot introduce
evidence at a hearing.

(b) An amicus curiae may submit a
statement of position to the presiding
officer prior to the beginning of a
hearing. and shail serve a copv on each
party. The amicus curiae may submit a
brief on each occasion a dec:sion is to
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be made or a prior decision is subject tr
review. His brief shall be filed and
served on each perty within the time
limits applicable to the party whose
position he deems himself to support; or
if he does not deem himself to suppor:
the position of any party, within the
longest time limit applicable to any
party at that particular stage of the
proceadings. -

{c) ‘When all nax~. s have completed
their initial examination of a witness,
any amicus curiae may request the
presiding officer to propound specific
questions to the witness. The presiding
officer, in his discretion, may grant any
such request if he believes the proposed
additional testimony may assist
materially in elucidating factual matters
at issue between the parties and will not
expand the issues, .

§ 101.23 Compiainants not partles,

A person submitting a complaint
pursuant to § 100.7{b) of this title is not
a party to the proceedings governed by "
this part, but may petition. after
proceedings are initiated, to become an
amicus curiae.

Subpart D—~Form, Execution, Servica
and Fiiing of L.ocuments

§ 101.31 Form of documents to be filed.
Documents to be filed under the rules
in this part shall be dated, the original
signed in ink. shall show the dockat
description and title of the proceeding,
and shall show the title, if any. and -
address of the signatory. Copies need
not be signed out the name of the person
signing the orizinal shall be reproduced.
Documents shall be legible and skall not
be more than 84 inches wide and 12
inches long.

§ 101.32 Signature of documents.

The signature of a party. authorized
officer. employee or attorney constitutes
a certificate that he has read the °
document. that to the best of his
knowliedgze. information. and beliaf there
is good ground to support it. and that it
is not interposed for delay. If a _ '
document is not signed or is signed with
intent to defeat the purpose of this
section. it may be stricken as sham and
false and the proceeding may proceed as
though the dociment had not been filed.
Similar action may be taken if
scandalous or indecent matter is
inserted.

§ 101.33 Filing ang service.

All notices by a Department official,
and all wntten mononz. requests,
petitiors. memoranda. pleadings.
exceptions. briefs. decisions. and
correspondence to a Department official
from a party, or vice versa, relating to a

proceeding after its commencement

sir ! be filed and served on all paities.
Pa:iles shall supply the original and two
copies of documents submitted for filing.
Filings shall be made with the Civil
R:ghts hearing clerk at the address
stated in the notice of hearing or notica
of oppo! tunity for hearing. d-iring
regular business hours. Regular business
bours are every Monday through Friday
(legal holidays In the District of
Columbia excepted) from 9 a.m. to 5:30
p-DL.. eastern standard or daylight saving
time, whichever is effective in the
District of Columbia a* tha ime.
Originals only on exhibits and .
transcripts of testimony need be filed,
For requirements of service on amici
curiae, see § 101.107.

§ 101,34 Service—how mads.

Service shall be made by personal
delivery of one copy to each person to
be served or Ly mailing by first-class
mail. properly addressed with postage
prepaid. When a party or amicus has
appeared by attorney or other
representative, service upon such
attorney or representative will be
deemed service upon the party or
amicus. Docuinents served by mail
preferably should be mailed in sutZ=ient
time to-reach the addressee by tha date
on which the original is due to be filed.
and should be air mailed if the
addressee is more than 300 miles

". distant.

3 101.35 DQate of aervice.

The date of service shall be the day
when the matter is deposited in the U.S.
mail or is delivered in person, except
that the date of service of the initial
notice of hearing or opportunity for
heering shall be the date of its delivery,
or of its attempted delivery if refused.

§10138 Cortificate of service.

The original of every document filed
and required to be served upon parties
to a proceeding shall be endorsed with a
certificate of service signed by the party
making service or by his attorney or
representative, stating that such service
has been made, the date of service. and
the manner of service. whether by mail
or personal delivery.

Subpart E~=TIime

§ 101.41 Computation.

- In computing any period of time under
the rules in this part or in an order
izsued hereunder. the time begins with
the day following the act, event. or
default, and includes the last day of the
penod. unless it is a Saturday, Sunday.
or legal holiday obssrved in the Distmct
of Columtia. in wbich event it inciudes
the next followiny business day. When

" the period of time prescribed or allowed

is less than 7 days. intermediate
Saturdays, Sundays. and legal holidays
shall be exciuded from the computation.

§ 101.42 Extension of time or
poatponement.

Requests for extension of time should
be served on all parties and should set
forth the reasons for the application.
Applications may be granted upon.a
showing of good cause by the applizant.
From the designation cf a presiding
officer until the issuance of his decision
such requests should be addressed to
him. Answrs to such requests are
permitted, 'f made promptly. |
§ 101.43 Reduction of tims to file
documents,

For good cause. the reviewing
authority or the presiding officer, with
respect to matters pending before them,
may reduce any time limit prescribed by

. ihe rules in this part, except as provided

by lav/ or in Part 80 of this title.

“Subpart F-~Proceedings Prionf to
Hearing

§ 101.51 Notice of hearing or oppartunity
for haaring.

Proceedings are commenced by
mailing a no%ice of hearing or
opportunity for hearing to an afiected
applicant or recipient, pursuant to
§ 100.9 of this title.

§ 101.52 Answer to noifce. .
The respondent. applicant orrecipient
may file an answex to the notice within
20 days after service thereof. Answers
shall admilt or deny specifically and in
detail each allegation of the notice.
uniess the respondent party is without
knowledge, in which case his answer

- should so st.;te, and the staterment will

be deemed a denial. Allegations of fact
in the notice not denied or controveried
by answer shall be deemed admitted.
Matters alleged as affirmative defenses
shall be separately stated and
numbered. Failure of the respondent to
file an answer within the 20-day period
following service of the notice may be
deemed an admission of all matters of
fact recited in the notice.

§ 101.53 Amendment of notice or answer.
The Assistant Secretary for Clvil
Rights may amend the notice of hearing
or opportunity for hearing once as a
matter of course before an answer
thereto is served, and each respondent
may amend his answer once as a matter
of course not later than 10 days before
the date fixed for hearing but in no
event later than 20 days frcm the date of
service of his originai answer.
Otherwise a rotice or answer may be
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amended cnly by leave of the presiding
officer. A respondent shall file his
answer to an amended notice within the
time remaining for filing the answer to
the originaf notica or within 10 days
after service of the amended notice.
whichever period may be the longer,
unless the presiding officer otherwisa
orders.

§ 101.54 Request for hearing.

Within 20 days after service of a
notice of opportunity for hearing which
does not fix a date for hearing the
respondex:. :ither in his answer or in a
separata document. may request a
hearing. Failure of the respondent to
request a hearing shall be deemed a
waiver of the right to a hearing and to
constitute his consent to the making of a
decision on the basis of such
information as is available.

§ 101.55 Consolidation.

The responsibla Department official
may provide for proceedings in the
Department to be joined or consolidated
for hearing with proceedings in other
Federal departments or ageacies. by
agreement with such other departments
or agencies. All parties to any
proceeding consolidated subsequently to
service of tha notice of hearing or
opportunity for hearing shall be
promptly served with notice of such
consolidation.

§ 101.58 Motiona.

Motions and petitions shall stata the
relief sought, the authority relied upon.
and tke facts alleged. if made before or
after the hearing. these matters shall be
in-writing. If made at the hearing, they
may be stated orally: but the presiding
officer may require that they be reduced
to writing and filed and served on all
parties in the same manner as a formal
motion. Motions. answers. and replies
shali be addressed to the presiding
officer. if the case is pending befors him.
A repetiious motion will not be
entertained.

§101.57 Responsas to motions and
pettions. -

Within 8 days after a written motion
or petition is served. or such other
period as the reviewing auth -rity or the
presiding officer may fix. ar . party may
file a responase thereto. An in:mediate
oral response may be made to an oral
motion.

§ 101.58 Disposition of mations and
petitions.

The reviewing authority or the
presiding officer may not sustain or
grant a written motion or petition prior
to expiration of the time for filing
responses therets but may overrule or

deny such motion or petition without
awaiting response: Provided. however,
That prehearing conferences. hearings
and decisions need not be delayed
pending disposition of motions or
petitions. Oral motions and petitions
may be ruled on immediately. Motions
and petitions submitted to the reviewing
authority or the presiding officer.
respectively. and not disposed of in
separate rulings or in thair respective
decisions will be deemed denied. Oral
arguments shall not be held or written
motions gr petitions unless the presiding
officer in his discretion expressly so
orders.

Subpart G—Responsibilities and
Duties of Presiding Otficer

§ 101.51 Who presides,

. A hearing examiner assigned under 5
U.5.C. 3105 or 3344 (formerly sac. 11 of
the Administrativa Procedure Act) shall
preside over the taking of evidence in
any hearing to which these rules of
procedure apply.

§ 10182 Designation of hesring axaminer.
Tha designation of the hearing
examiner as presiding officer shail be in
writing, and shall specify whether the
examiner {s t0 mzka an initial decision

. or to certify tha entire record including

his recommended findings and proposed
decision to the reviewing authority. and
may also fix the Ume and place of
hearing. A copy of such order shall be
served on all parties. After service of an
order designating a hearing examiner to
preside. and until such examiner makes
his decision. motions and petitions shall
be submitted to him. In the case of the
death, illness. disqualification or
unavailability of the designated hearing
examiner. another hearing examiner _
may be designated to take his place.

§ 101.63 Authority of presiding officer. .

The presiding officer shall have the
-duty to conduct a fair hearing, to take all
necessary action to avoid delay. and to
maintain order. He shall have all powers

necessary to these ends. including (but
not iimited to) the power to:

(a) Arrange and issue notice of tha
date, time. and place of hearings, or.

upon due notica to the parties. 10 change .

the date. time. and placeof hearings
previously set. ~

(b) Hold conferences to sattle.
simplify, or fix the issuesin a
proceeding. or to consider other matters
that may aid in the expeditious
disposition of the proceeding.

(¢} Require parties and amici curiae ‘o
state their position with respect to the
various issues in the proceeding.

{d) Administer oaths and aifirmations.
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(e) Rule on motions. and other
procedural items on matters pending
before him.

() Regulate the course of the hearing
and concuct of counsei therein.

(8) Examine witnesses and direct
witnesses to testify.

(h} Receive. rule on. exclude or limit
evidence.

(i) Fix the time for filiry motions.
petitions. briefs. or other items in
matters pending before him.

() Issue initial or recommended
decisions. .

(k) Take any action authorized by the
rules in this part or in conformance with
the provisions of 5 U.S.C, 551-359 (the
Administrative Procedure Act).

Subpart H=—Hearing Procedures

§101.77 Statement of position and trial
briefa, .

The presiding oificer may require
parties and amici curiae to file written
statements of position prior to the
beginning of a nearintg. The presiding
officer may also require the parties to
submit trial briefs. -

§ 101.72 Evidentiary purpose.

(2) The hearing is divected to receiving
factual evidence and expert opinion
testimony related to the issues in the
proceeding. Argument w 'l not be
received in evidence: rather it should be
presented in statements, memoranda. or
briefs, as determined by the presiding
officer. Brief opening statements, which
shall be limited to statement of the
party’s position and what he intends to
prove. may be made at hearings.

(b) Hearings for the reception of
evidence will be held only in cases
where issues of fact must be resolved in
order to detirmine whether the
respordent has failed to comply with
one or more applicabla requirements of
Part 100 of this title. In any case where it
appears from the respondent’s answer to
the rotice of hearing or opportunity for
hearing. from his failure timely to

- answer, or from his admissions or

stipulations in the record, that there are
no matters of material fact in dispute.
the reviewing authority or presiding
officer may enter an order so finding,
vacating the hearing date if one has
been set. and fixing the time for filing
briefs under § 101.101. Thereafter the
proceedings shall go to conctusion in
accordance with Subpart ! of thus part.
The presiding officer may ailow an
appeal from such arder in accordance
with § 101.36.

§101.73 [estimony. -

Testimony <hail be given orally under
oath or affirmation by witnesses at the
hearing; but the presiding officer. in his
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discretion. may require or yermit that
the direct testimony of any witness be ~,
prepared in writing and served on ail
parties i advance of the hearing. Such
testimony may be adopted by the
witness at the hearing. and f{iled as part
of the record thereof. Unless authorized
by the prasiding officer. witnesses will
not be permitted to read prepared
testimony wnto the record. Except as
nrovided in §§ 101.75 and 101.76,
witnesses shall be available at the
hearing for cross-examination.

§ 101.74 Exhibita.

Proposed exhibits shall be exchanged
at the prehearing conference. or
otherwise prior to the hearing if the
presiding officer so requires. Proposed
exhijbits not so exchanged may be
denied admission as evidence. The
authenticity of all proposed exhibits
exchanged prior to hearing will be
deemed admitted unless written
objection thereto is filed prior to the
hearing or unless good cause is shown
at the hearing for failure to file such
written objection.

§101.75 Afidavits.

An affidavit is: not inadmissible as
such. Unless the presiding officer fixes
other time periods affidavits shall be
filed and served on the parties not later
than 15 days prior to the hearing; and
not less than 7 days prior to hearing a
party may file and serve written
objection to any affidavit on the ground
that he believes it necessary to test the
truth of assertions therein at hearing. [n |
such event the assertions objected to
will not be received in evidence unless
the affiant is made availaole for cross-
examination, or the presiding officer
determines that-cross-examination is not
pecessary for the full and 'rue disclosure
of facts referred to in such assertions. ~
Notwithstanding any objection,
however. affidavits may be considered
in the case of any respondent who
waives a hearing. °

§ 101.76 Dapositions.

Upon such terms as may be just. for
the conveniznce of the parties or of the
Department. the presiding officer may
authonze or direct the testimony of any
withess to be taken by deposition.

§ 101.77 Admissions a3 to facts and
documents.

Not later than 15 days prior to the
scheduled date of the hearing except for
good cause showh. or prior to such
earlier date as the presiding officer may
order. any party may serve upon an
cpposing party a wnitten request {or the
admission of the genuineness and
authenticity of any relevant documents

described In and exhibited with the
request, or for the admission of the truth
of any relevant matters of fact stated in
the request. Each of the matters of
which an admission is requested shall
be deemed admitted. unless within a
period designated in the request (not
less than 10 days after s=cvice thereof,
or within such further time as the
presiding offlcer or the reviewing
authority if no presiding officer has yet
been designated may allow upon motion
and notice) the party to whom the
request is directed serves upon the
requesting party a sworn statement
either denying specifically the matters of
which an admission is requested or
setting forth in detail the reasons why
he cannot truthfully either admit or deny
such matters. Copies of requests for
admission and answers thereto shall be-
served on all parties. Any admission
made by a party to such request is only
for the purposes of the pending
proceeding, or any proceeding or action
instituted for the enforcement of any
order entered thereim and shall not
constitute and admission by him for any
other purpose or bg used against him in
any other proceeding or action.

§101.78 Evidence.
Irrelevant. immaterial. unreliable. and

. unduly repetitious evidence will be

excluded.

§101.79 Cross-examination. —

A witness may be cross-examined on
any matter material to the proceeding
without regacd to the scope of his direct
examination

§101.80 Unsponsorad written matorial

Letters expressing views or urging
action and other unsponsored written
materiai regarding matters in issue in a
hearing will be placed in the
correspondence seciion of the docket of
the proceeding. These data are not
deemed part of the evidence or record in
the hearing.

§ 10181 Objections. ~

Obje=ctions to evidence shall be timely
and briefly state the ground relied upon.

§ 101.32 Exceptions to rulings of
presiding otficer unnecesssry.

Exceptions to rolings of the presiding
officer ar® unnecessary. it is surficient
that a party. at the time the ruling of the
presiding officer is sought. makas known
the action which he desires the
presiding officer to take. or his objection
to an acdon taken. and his grounds
therefor. ’

$101.33 Officiai notice.

Where cfficial notice is taken or is to
be taken of a mater:al fact not appearing
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in the evidence of record. any party, on
timely request, shall be afforded an
opportunity to show the contrary.

§ 101.84 Public documantitems.

Whenever there is offered (in wi.2le
or in part) a public document, such as an-
official report. decision. opinion, or
published scientific or economic
statistical data issued by any of the
executive departments (or their
subdivisions), legislative agencies or
committees, or administrative agencies
of the Federal Government (including
Govemnment-ovvned corporations), or a _
similar document issued by a State or its
agencies. anil such document {or part
thereof} has been shown oy the oiferor

. to be reascnably available ta the puolic.

such document need not be produced or
marked for identification, but may he
offered for official notice. as a public
document item by specifying the
document or relevant part thereof.

§ 101.85 Oftfer of proof.

An offer of proof made in connection
with an objection taken te any rui.ag of
the presiding officer rejecting or
excluding proffered oral testimony shall
consist of a statement of the sabstance
of the evidence which counsel contends
would be adduced by snch testimony;
and, if the excluded evidence consists of
evidence in documentary or written
form or of reference to documents or
records. a copy of such evidence shall
be warked for identification and shall

~ accompany the record as the offer of

proof.

§ 101.88 Appeals from ruling of presiding
otficer.

Rulings of the presiding officer may
not be appealed to the reviawing
authority prior to his consideration of
the entire proceeding exr.ept with the
consent of the presiding officer and
whare he certifies on the record or in
writing that the allowance of an
interlocutory appeal is clearly necessary
to prevent exceptional delay. expense.
or prejudice to any party, or suostantial
detriment to the publi¢ interest. If an
appeal is allowed. any party may file a
brief with the reviewing authority within
such period as the presiding officer
directs. No oral argument will be neard
unless the reviewing authority directs
otherwise. At any time prior to
submission of the proceeding to it for
decisions. the reviewing authority may
direct the presiding officer to certify any
question or the entire record to it for
decision. Where the exntire record is so
certified. the presiding officer shall
recommend a decisicn.
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Subpart |—The Record

§ 101.91 Official transcript.

The Department will designate the
official reporter for all hearings, The
official transcripts of testimony taken.
together with any exhibits, briefs, or
memoranda of law filed therewith shall
be filed with the Department.
Transcripts of testimony ir hearings
may be obtained from the official
reportar by the parties and the public at
rates not to exceed the maximum rates
fixed by the contract between the
Departiment 2ad the reparter. Upon
notics to all parties. the presiding officer
may authorize correctons to the
transcript which mvolve matters of
substance,

§101.92 Re~ard for decision.

The transcript of testirmony, exhibits,
and all papers and requests filed in the
proceedings. except the correspondenca
section of the docket, including rulings
and any recommended or initial
decision shal! constitute the 2xclusive
record for decision.

Subpart J=~Pasthearing Proceduires,
Decisions

§ 101.101 Posthesring briefs: proposed
findings and conciusiona.

(a) The presiding officer shau fix the
time for filing posthearing briefs, which
may contain proposed findings of fact
and conclusions of law, and, if
permittad, reply briefs.

{b) Briefs should include a summary of
the evidence relied upon together with
references to exinibit numbers and pages
of the transcript. with citations of the
authorities relied upon.

§ 101.102 Declsicns foilowing hearing.

When the time for submission of
posthearing briefs has expired. the
presicing officer shall certify the entire
record. including his recommended
findings and proposed decision, to the
responsibie Department official: or if so
authorized he shall make an initfal
decision. A copy of the recommended
findings and pruposed decision. or of the
initial decision, shall be sesved upon all
partes, and amici, if any.

-

§101.103 Exceptions to inittal or '
recommended decisions.

‘Within 20 days after the maiiing of an
initial or recommended decision. any
party may file exceptions to the
decision, stating reasons therefor. with
the reviewing authority. Ary other party
may file a response thereto within 30
days after the mailing of the decisicn.
Upon the filing of such exceptions. the
reviewing authority shall review the

decision and issue its own decision
thereon.

§ 101.104 Finai decisions,

{a) Where the hearing is concucted by
a hearing examiner who makes an initial
decision. if no exceptions thereto are
filed within the 20-day period specified
in § 101.103. such decision shall become
the final decision of the Department.
and shall constitute “final agency
action” within the meaning of 5 U.S.C.,
704 (formerly section 10(c} of the
Administrative Procadure Act), subject
to the provisions of § 101.108.

{b) Where the hearing is condu-..ed by
a hearing examiner who makes a
recoinmended decision. or upon the
filing of exceptions 1o a hearing
examiner's initial decision. the
reviewing authority shall review the
recommended orinitial decision and
shall issue its own decision thereon,
which shall become the final decision of
the Department. and shall constitute
“final agency action” within the
meaning of 5§ U.S.C. 704 (formerly
section 10(c) of the Administrative
Procedure Act). subject to the pm\nsxons
of § 102.108.

(c) All final decisions shall be
pmmptlv served on all parties, and
amici, if any. -

§ 101,105 Crual argument -3 mo reviewing

suthority,

(a) If any party deaires 17 argue a case
orally on exceptions cr reg 'ies to
excepticns to an initial or micommended
decision, he shall make suc1 request in
writing, The reviewing authority may
grant or deny such request: in its
discretion. If granted. it will serve notice
of aral argument on all paries. The
aotice will set forth the order of
presentation. the amount of time
ailotted. and the time and place for
argument. The names of persons who

" will argue chould be filed with the

Department hearing clerk not later than
7 days beiore the date set for oral
ent.

(b) The purpose of oral argument is to
emphasize and clarify the written
argument in the driefs, Reading at length
from the brief or other texts is not
favored. Participants should confine
their arguments to points of controlling
importance and to points upon which
exceptions have been filed.
Consolidations of appearances at oral
argument by parties taking the same
side wall permit the parties’ interests to
be presented more eifectively in the
time allotted.

(c} Pamphiets. charts. and other
‘written matenal may be presented at
oral argument only if such matenal is
\imited o facts already in the recard
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and is served on all parties and filed
with the Department hearing clerk 2t
least 7 days before the argument.

§ 101.106 Review by the Secretary.

Within 20 days after an initial
decision becomes a [inal decision
pursuant to § 101.104{a) or within 20
days of the mailing of a final decision
referred to in § 101.104(b), as the case
may be. a party may reqg sest the
Secretary to review the final decision.
The Secretary may graat or deny such
request. in whole or in part, or serve
notice of his intent to review the
decision in whole or in part upon his
own moticn. If the Secretary grants the
requested review. or if he serves notice
of intent to review upog his own motion,
each party to the decision shall have 20
days following notice of the Secretary’s
proposed action within which to file
exceptions to the decision and
supporing briefs and memoranda, or
briefs and memoranda in support of the
decision, Failure of a party to request
review under this paragraph saail not be
deemed a faijure to exhaust
administrative remedies for the purpose
of nbtaining judicial review.

§ 101,107 Sarvice on amici curiae.

All briefs, exceptions, memoranda.
requests. and decisions referred to in
this subpart | shall be served upon amici
curiae at the same times and in the same
manner required for service on parties.
Any written statements of position and
trial briefs required of parues under
§ 101.71 shall be served on amici.

Subpart K—Judicial Standards ot
Practica

§ 101.111 Conduck

Parties and their representatives are
expected to conduct themselves with
honor and dignity and observe judiciai
standards of practice and ethics in all’
proceedings. They should not indulge in
cffensive personalities. unseemly
wrangling, or intemperate accusations
or characterizations, A representative of
ary party whether or not a lawyer shall
observe the traditional responsibilities
of lawyers as officers of the court and
use his best efforts to restrain his client
from improprieties in connecticn with a
proceeding.

§ 101.112 Improper conduct.
Withrespest to any proczeding it is
improper for any interested person td
attempt to sway the judgement of the
reviewing authority by undertaxing to
bring pressure or intluence 0 Year upon
any oificer having a responsibiiity for a
decision in the proceeding. or kis
decisional staii. It is improper that such
interested persons or any members of

o BEST COPY AVAILABLE



Q

ERIC

Aruitoxt provided by Eic:

30936

Faderal Register / Vol. 45, No. 92 / Fridayl. May 9, 1980 / Rules and Regulations

the Deparmnent's staff or the presiding
officer give statements to
communications media. by paid
advertisement or otherwise. designed to
influence the judgement cf any oificer
having a responsibility for a decision in
the proceeding. or his decisional staff. It
is improper for any person to solicit
cormmunications to any such officer. or
his decisional staff. other than proper
communications by parties or amici
curiae.

§ 101.113 Ex parte communicatioris.
Only persons empioyed by or
assigned to work with the reviewing
authority who perform no investigative
or prosecuting runction in conrection
with a proceeding shall communicate ex
parte with the reviewing authority. or
the presiding officer. or any employee or
person involved in the decisional
process in such broceedings with
respect to the merits of thator a
factually related proceeding. Ths
revsiewing authority, the presiding
officer, or any employee or person
involved in the decisional process of a
proceeding shall communicate ex parte
with respect to the merits of that or a
factually related proceeding only with
persons employed by or assigned to
work with them and who perform no
investigative or prosecuting function in
connection with the proceeding.

§101.114 Sxpeditious treatment.
Requests for expeditious treatment of
matters pending before the responsible
Department official or the presiding
officer are deemed communications on
the merits. and are improper except
when forwarded rom parties to a
proceeding and served upon all other
parties thereto. Such communications
should be in the form of a motion.

§101.115 Matters not prohibited.

A request for information which
merely inquires about the status of a
proceeding without discussing issues or
expressing points of view is not deemed
an ex parte communication. Such
requests shouid be directed to the Civil
Rights hearing clerk. Communications
with respect to munor procedural
matters or inquiries or emergency
requests {or extensions of ‘ime are not
deemed ex parte communications
prohioited by § 101.113. Where feasioie.
however. such communications shculd

‘be by letter with cooies to ail partees. Ex

parte comipunications between a
responder:t and the responsiole
Department aific:al or the Secretary
with respect (0 securing such
respondent’s voluntary comalianca with
any requirement of Part 100 of this titie
are not pronioited.

"§101.121 Postterrnination proceedings.

§ 101.116 Filing of ex parte
communications.

A prohibited communication in
writing received by the Secretary, the
reviewing authority. or by the presiding
officer. shall be made public by placing
it in the correspondence file of the
docket in the case and will not be
considerad as part of the record for
decision. If the prohibited
communication is received orally a
memorandum setting forth its substance
shall be made and filed in the ’
correspondence section of the docket in
the case. A person referred to in such
memorandum may tile a comment for
inclusion in the docket if he considers
the memorandum to be incorrect.

Subpart L—Posttermination
Proceedings

term “reviewing authority” as used
herein includes the Secretary of
Education. with respest to action by that
official under § 101.108.

Transition provisions: (a) The
amendments herein shall become
effective upon publication in tha Federal
Register.

(b) These rules shall apply to any
proceeding or part thereof to which Part
100 of this title applies. In the case of
any proceeding or part thereof governed
by the provisions of 45 CFR Part 80
(Title V1 regulations of the Department
of Health. Education, and Welfare) as
that part existed prior to the
amendments published in the Federal
Register on Oct. 19, 1967 (effective on
.that date). the rules in this Part 101 shall
apply as if those amendments were not
in effect. .

(a) An applicant or recipient

_adversely affected by the order

terminating, discontinuing, or refusing .
Federal financial assistance in |
consequence of proceedings pursuant to
this title may request the responsible H
Depariment official for an order |
authorizing payment, cr permitting |
resumption. of Federal financial |
assistance. Such request shall be in |
writing and shall affirmatively show K
that since entry of the order. it has
brought its program or activity into
compliance with the requirements of the
Act, and with the Regulaticn thereunder. .
and shall set forth specifically. and in |
detail, the steps which it has taken to i
achieve such compliance. If the ¢
responsible Department official denies  *
such request the applicant or recipient
shall be given an expeditious hearing if
it so requests in writing and specifies
why it believes the responsible
Department official to have been in
error. The request for such a bearing
shall be addressed to the responsible
Department official and shall be made
within 30 days after the applicant or
recipient is informed that the
responsible Department official has
refused to guthorize payment or permit
resumption of Federal financial
acsistance. ;

(b] In the event that a hearing shail be
requested pursuant to subparagraph (a)
of this-secdon. the bearing proceduras
established by this part snall be
applicable to the proceedings. except as
otherwise provided i this section.

Subpart M-~DafInitions

§ 101.131 Definitions.

Tbe definitions ccnrained in § 100.13
of this svoditle apply to this part. unless
the context otherwise requires, and the

109
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DEPARTMENT OF EDUCATION
34 CFR Chs. I-Vill

Establishment of Title and Chapters

AGENCY: Department of Education.
ACTION: Final rule.

SUMMARY: The Department of Education
Organization Act (Pub. L. 96-88, enacted
Oct. 17. 1979} establishes the
Department of Education as a new
executive department. The statute
transfers to the new department
functions from five other departments
and the National Science Foundation.

Since the regulations governing the
various functions assumed by the
Department of Education are found in
separate Titles of the Code of Federal
Regulations. it would be beneficial to
consolidate and codify them in a single
Title of the Code.

Therefore, this publication establishes
Title 34, describes the chapters tobe-
included within that Title, recodifies
certain regulations of the former
Department of Health, Education, and
Welfare. and lists the other regulations
that are transferred to the Department of
Education under the Department of
Education Organization Act and will
ultimately be recodified in Title 34,
EFFECTIVE DATE: May 4, 1980,

ADDRESS: Department of Education,
Washington D.C. 26202,

FOR FURTHER INFORMATION CONTACT:

A. Neal Shedd, Department of Education .

{Room 2129), Washington, D.C. 20202,
Te'ephone: {202) 245-7091.
SUPPLEMENTARY INFORMATION: It has
been determined that publication of this
rule as a proposal for public comment is
unnecessary as it deals only with
establishment and arrangement of Title
34, the recodification of certain
regulations with no substantivs changes,
and other technical matters. The
regulations recodified in Title 34 apply
to the Depurtment of Education as a
maiter of law under Section 505(a} of the
Department of Education organization
Act. Functions Transferred to the
Department of Education.

The functions transferred to the
Department of Education by the
Department of Educarion Organization
Act include, generally— -

{a) A broad range of education
functions previously performed by the
Department of Health, Education, and
Welfare (HEW), as well as the functions
of the Office for Civil Rights relating to
the edvcation functions transferred;

{b) All functions relating to the
operation of overseas schools for

Q
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dependents of the Department of

Defense. provided that certain statutory .

rejuirements are fulfilled:

(c) Adl functions of the Secretary of
labor or the Department of Labor under
secton 303(c)(2) of the Comptehensive
Employment and Training Act relating

- to certain migrant education programs;

(d) All functions relating to certain
science education programs transferred.
from the National Science Foundation:

(e) The law enforcement education
program and the law enforcement
internship program previously
administered by the Department of
Justice: and

(f) All functions of the Secretary of
Housing and Urban Development and of
the Department of Housing and Urban
Development relating to college kousing
loans under Title IV of the Housing Act
of 1950. :

Regulations To Be Redesignated

Under the Department of Education
Organization Act, the following existing
regulations (as of April 20, 1980} ars
transferred by operation of law to the
Department of Education. These
regulations will ultimately be -
redesignated and recodified in Title 34
of the Cod2 of Federal Regulations. Until
redesignation and recodification is

accomplished, however, these -

regulations will retain their current CFR
title and part number designation.

Title of Reguiations
Chaptor ~Office of Educaion, Depertment of Heelth,

Education, end Weitare

4 CR

Part

100a  Direct project grant and contract programe.

1000  Stam-giministered programa.

000 General

100d  Educaton Appeets Board.

. 101 Granta 10 land grant colleges and Lwversties.

104
103 C ]

\ary PrOgr of wl
sgucation,

Heanngs in connaction with actiool concruction and
firy Co n K y ames.

School construction ssasstancs in 22008 of certan
Jassters,

Asmstance for curent schoo! expenditires in cases

disaswrs.

m

12
13

of certain
114 A for schood in sress affected
by Federal activities. .
118 for locsd tonal 8 in ereas ok

118 Fu to local educetonsl sgenci
and state aQEnces t0 Meet the SDecml ecuca-

uonel nesds of educationally depwwed, handi-

o g neg and delinquent
ChINenN-=—Qenar | Hrovisong.

* 118a Fnancial o tocal e ©
meet the specal educational Needs of Glucte-
tonally decrived and negiecied and delnquent
chidren,

1160 State opersted programs for handicapped ohiidren.

118c  Grants 10 Slate aQencies for Programe 1o meet e
00l ecucational needs of cheidren In instite-
tons for negs of CedNGL

116d Ceants i0 Siate needs of mgratory chil-
dren. . :

119 Strengthening Stals ecucationsl sgency manage-
ment.

120 Admastration of aducation progrems and duties of

e State educational agoncy.

Title of Regulatione—Continued .

Chapter (—Qftfica of Educabon, Departrment of Heatth,

1218

121
121¢
121a
121e
124

219
129

F3l)
120

174
175

111

Education, and Wettare
Assistance 0 States for education of handicapped
children,

Regonal resource centers.
Centars and sences for deel-bind children.
for ”

Training p ol for the ton of the handl-

of infor.

Coltsge Ebrary resources progrann.
Granta for traning in Wrananshp.
Wrery and
mﬁbmwmuw
Srengirening research Edrary resources.
COMers programs.
Modem {anguage and sree sudied.
Citteen education for curtural understanding program.
Procecurss and critsria for resoving invoive
ing moral charscter or loyaty of applicants for
and hoiders of
Higher n fareign lan-

Education—Tranng grants 1o institutions
of Higher Educabon.
ap8cTty- q for Cthrties in Slate e~
cational agencies.
Adult educstion programe.
Agult Education—Grants to States.
Adur E: O« t, Ot and
Planning Grants.
Adult Immigrant Program.
jod ha | pro-
grams.
Teacher Corpe. -
Community servics and continung  education pro-
orams.
National Direct Student Loan

Program.
College work-study ang job locabon and dovolop- ~
Mant Orogram.
Supplsmental Educational Oppartursty Grant Pro-
oram.
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Title of Reguiatione—Continued Code of Federal Regulations entitled 67 Shoew Losn Marketing A 4 and
Chracia L—Oficn of Educaon, Danarment o Howm, "Education.” Subtitle A of Title 34 will 75 suanrrenier o Common Stook
Educaton, and Watlare . include regulations of the Office of the 74 Agawnictraton of grants.
177 Guarsreed Skudent Loan Program. Secretary of Education, such as §0  Prvacy ngta of persets and studemts
T T o e om. l axysunce  Tegulations under the Freedom of PART 4—SERVICE OF PROCESS
_ Vvmnang program. N Information Act, regulations under the Sec. .

m m&m study ws &d ™ Privacy Act of 1974, and standards of 41 Service of process required o be served
180 of putubc education. conduct for Department officials. on or delivered to Secretary.

108 inchan E) Yy and & Y Schoo! A
Act

187 inckan Educaton Act (Pert B).

188 incan Ecucaton Act (Pan C).

188 cost-ol 0 netitutions
of hghar educadon,

190  Bawc PP Yy grant progr

m Gudance and counseling.
192 State Student inoantive Grant Program.
diftumon

194 Mmmww'mt

195  Gifted and alented 's proge
Gendral.

195a Geied and 's Sive-ad-
renisiered program.

1950  Gifed and talented 's ok progr
Oisoretionary grant program.

196 Domestc Miwng and Minersi and Minerel Fusl Con-
servation Fellowships,

197 Teacher cemters

Chapter Xiti—-Office of Human Development, Depertment of
Hoalth, Education, and Weltare

1361 The State voastionsl rehabiitabon program,
1362  Project granta and other asssstance m vocasonal re-
habilitation.
Vending Feclity Program fr the biind on federal and
other 5

property.
1370 Evaladon sandards.

Chapter XIV-=N Irstitute of Ed O of
Heeith, Educstion, and Weltare

1288

1400 Genwral. :
1403 Egiély and apphcalion fOf reseerch grant asest-
once.
MesCellanoous requrements.
program for bos In d
study and resserch in education,
inthe & Act Reguizik

1410
1430

Establishment and Organization of Title
31 "

All regulations transferred into the
Department of Education will be
reorganized into a single Title 34 of the

Subtitle B will include regulations
governing the functions of the major
offices established by the Department of
Education Orgenization Act.

(Department of Education Orgenization Act,
Pub. L. 96-88, Oct. 17, 1979 (20 U.S.C. 2401 et
seq.)}

Dated: April 30, 1950.
Shirley M. Hufstedler,
Secrotary of Education. -

1. Accordingly, a new Title 34 of the
Code of Federal Regulations entitled
*Education” is hereby established with
the following subtities and Chapters.

Title 34—Education

Subtitla A—Office of the Secretary,
Department of Education (Parts 1-89).

Subtitle B—~Regulstions of the Offices of the
Department of Education.

Chapter |—Office for Civil Rights (Parta 100~
199). . :

Chapter [I--Office of Elementary and
Secondary Education (Parts 200-299).

Chapter [1--Office of Special Education and
Rehabilitative Services (Psrts 350-399).

Chapter [IV—Office of Vocations! and Adult
Education (Parts 400-499).

Chapter V—Office of Bilingual Education and
Minority Languages Affeirs (Parts 500-509).

Chapter VI—Office of Postsecondary
Education (Parts 600-809).

Chepter VII—Office of Educationsl Research
and Improvement (Parts 700~799).

Chapter VIlI--Office of Education for
Overseas Dependents (Parts 800-809).

Regulations Recodified in Title 34

2. The following parts are added to
Title 34, Subtitle A:

SUBTITLE A—OFFICE OF THE

SECRETARY, DEPARTMENT Of

EDUCATION

Part

4 Service of procees. .

) Avadabiity of information ©© the public purauent
Pubic Low R0~-23.

] Pyivacy Act

[ ) nventons and pelents (generef).

7 Empioyee ¥wentions.

] irvention® resaing from resserch grants, fellowship
Swards, &nd conracts o7 meserch.

10 Departmentsl Felowship Review Panel.

1" Comr ies Mansgement. :

12 Ompossl and ikaason of swpls real property for
sducstionsl purposes.

15 Rek and read

Y

PORCISS.
Release of adverse inlarmsten 1© news media.
CQasma collechon.
Tort clarne aganat the Government.

-
~

8 888
[ =
[

112

Authority: 5 US.C. 301.

§ 4.1 Service of process required to be
served on r dellvered to Sceretary,

Summons, complaints, subpoenas, and
other praocess which are required to be
served on or delivered to the Secretary
of Education shall be delivered to the
General Counsel or the Secretary to the
General Counsel, by mail at 406
Maryland Avenue SW., Washington,
D.C. 20202 or by personal gervice at that
address. The persons above designated
are authorized to accept service of sucia
process.

(5 US.C. 301)

PART S—-AVAILABILITY OF
INFORMATION TO THE PUBLIC
PURSUANT TC PUBLIC LAW 90-23

Subpart A—Definitions .

Sec.

51 Act

5.2 Department

55 Records. .

Subpsrt B—What Racords /e Available

3.11 Purpose snd scope. =

5.12 General policy.

513 Records svailable.

5.14 Published documen:s.

8.15 Creation of records.

§.16 * Deletion of identifying ae1ails.

5.17 Records in record centers.

5.18 Destroyed records.

8.19 Records of other departments and
agerncies.

Subpart C—Freedom of information Officer
5.32 Freedom of information officer.

Subpart for Requesting
Accsss to Records

5.51 Procedure.

5.52 Copies of records.

5.53 Denial of requests for records.

Subpart E—~Fees

5.60 Policy on fees.

5.61 Fee schedules.

5.3 Searching records.

5.6¢ Copying.

565 Certificstion or authentication.

Subpart F—Avsliabllity of Specific Records

570 Palicy.

571 Protection of personal privacy and
proprietary {nformation.

5.72 Records svailable.

5.73 Records not avsilable.

574 Further disclosure.

Subpait G—Administrative Review

§5.80 Review of denial of s record.
5.81 Time for initiation of request for
review.
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By whom review is mads.
Contents of request for review.
5.84 Consideration on review.

§.85 Decisions on review.

Appendix

Authority: 81 Stat. 54; 7 U.S.C. 2243, 5
U.S.C. 552.

5.82
5.83

Subpart A—Daefinitions

§51 Act

As used in this part, "Act” means
section 552 of Title 5. United States
Code, as amended by Public Law 90-23.
codifying the Act of July 4, 1968,
sometimes referred to as the "Public
Information Act".

" §52 Dapartment.
As used in this part, "Department™
means the Department of Education.

§55 Records.

As used in this part:

(a) “Record” includes books.
brochures. punch cards., magnaetic tapes.
paper tapes. sound recordings, maps.
pamphlets, photographs, slides, motion
pictures. or other documentary
materials, regardless of physical form or
characteristics, made or received by the
Department pursuant to Federal law or
in connection vsith the transaction of
public business and preserved by ths
Department as evidence of the
organization. functions, policies,

.decisions., procedures. operations,
programs. or other activities.

(b) “Record” does not include: Objects
or articles such as tangible exhibits.
models, equipment. or processing
materials: or formulae, designs,
drawings, or other items of vaiuable
property: books, magazines, pamphlets,
or other reference material in formally
organized and officially designated
libraries of the Department, which are
available under the rules of the
particular library concerned.

Subpart B-—-What Records Are
Avaliable

§ 511 Purpose and scope.

This part constitutes the regulation of
the Department respecting the
availability to the public. pursuant to the
Act. of records of the Department. It
informs the public what records are
generally available.

§ 512 General policy.

The Department's policy is one of the
fullest responsible disclosure limited
only by the obligations of confidentiality
and the administrative necessities
recognized by the Act. Unless otherwise
exempted from disclosure pursuant to
law, racords of the Department shall be

available for inspection and copying in
accordance with this part.

§5.13 Records avsiiable.
(a) Publication in the Federal
Register. The following shall be

" published in the Federal Register:

(1) Descriptions of the Department's
centrai and field vrganization and the
established places at which, the officer:
from whom. and the methods whereby,
the public may secure information, niake
submittals or requests, or obtain
decisions; .

(2) Statements of the general course
and methcd by which the Department's
functions are channeled and
determined, including the nature and
requirements of all format and informal
procedures available;

(3) Rules of procedures, descriptions
of farms available oz the places at which
forms may be obtained, and instructions
as to the scope and contents of all
papers, reports, or examinations;

(4) Substantive rules of general
applicability adopted as autherized by
law, and statements of general policy or
interpretations of general applicability
formulated and adopted by the

= Department;

(5) Every amendment, revision, or
repeal of the foregoing. :

(b) Agency opinions and orders. The
Department shall, in accordance with
this part and appricable regulations,

make available for public inspection and.

copying:

(1) All final opinions (including
concurring and dissenting opinions) and
all ordera made in the adjudication of
cases (initial decisions and
reconsiderations thereof in matters that
are not the result of administrative
proceedings such as hearings or formal
appeals are not "opinions and orders in
the adjudication of cases"); '

(2) Those stagements of policy and

" interpretations which have t sen

adoptec by the agency and are not
published in the Fedaral Register;

(3} Administrative staff manuals and -
instructions to staff that affect any
member of the public; .

unless such materials are promptly -
published and copies offered for sale.

The Department shall maintain and
make available for public inspection and
copying current indexes providing

. identifying information for the public as

to any matter which is issued. adopted,
or promulgated after July 4, 1967, and
which is required by this paragraph (b)
to be published or made available,

(c) Availability of records on request.
In addition to the records made
available pursuant to paragraphs (a) and
(b of this section, the Department shall,

upon request for identifiable records
made in accordance with this part, make
such records available to any person.
unless it is determined that such records
must be withheld from disclosure and
are exempt under subsection (b) of the
Act and Subpart F of this part. -

§5.14 Published documents,

Published records of the Department,
whether or not available for purchase, .
shall be made available for
examination,

§5.15 Cre~ ;30 of records.

Records are not required to be created
by compiling selected items from the
files, and records are not required to be
created to provide the requester with
such data as ratios. proportions,
percentages, per capitas, frequency
distributions, trends, correlations. and
comparisons. I such data have been
compiled and are available in the form
of a record, the record shall be made
available as provided in this part.

§5.16 Delation of identitying detsils.

Whenever any final opiniom, order, or
other materials required to be made
available pursuant to subsection (a)(2)
of the Act relates to a private party or
parties and the release of the name or
names or other identifying details will
corstitute a clearly unwarranted
invasion of peraonal privacy, the record
shall be pul!izi2d or msde available
with such identifying detaiis ieft blank,
or shall be published or made available
with obviously fictitious substitutes and
with a notification such as the following
as a preamble:

Names of parties and cartain other
Identifying details have been removed [and
fictitious narnes subsdtuted} in order to
pravent a clearly unwarranted invasion of the
personal privacy of the Individuals involvad.

§5.17 Records In record conters.

When a request is made for
Identifiable records of the Department
which have been stored in the National
Archives or other record centers of the
General Services Administration, but
would otherwise be available under this
Act, such records shall be requestad by
the Department far the requester,

§ 5.18 Destroyed records.

Records of specified form or character
are destroyed after the lapse of time
specified in the Records Disposal Act of
1843 (44 U.S.C. 366-380), the Federal
Property Management Regulations (41
CFR Part 101-111), and the Records
Control Schedules.
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PARY 106—NONDISCRIMINATION ON
THE BASIS OF SEX IN EDUCATION
PROGRAMS AND ACTIVITIES
RECEIVING OR BENIFITING FROM
FEDERAL FINANCIAL ASSISTANCE

Subpart A=—introduction

Sec.

106.1 Purpose and affective date.

108.2 Definitions.

100.3 Remedial and affirmative action and
self-evaluation.

108.4 Assurance requirsd.

108.5 Transfers of property.

108.8 Effect of other requirements.

108.7 Effect of employment opportunities.

114

8ec.

108.8 Designation of responsible employee
and adoption of grievance procadures.

106.9 Dissemination of policy.

Subpart B~Coverage

108.11, Application.

106.12 Educational institutions coztirolied by
religious organizations.

106.13 Military and merchant marine
educational institutions. .

108.14 Membership practices of certa
organizations.

1 315 Admissions,

1 818 Educational institutions eligible to
submit transition plans.

108.17 Transition plans.

100.18-108.20 [Feserved].

Subpart C—-Discrimination on the Basis of
Sex in Admission and Recruitment
Prohibited

108.21 Admission.

106.22 Preference in admission.
106.23 Recruitment.
108.24-106.30 [Reserved].

‘Subpart D—-Discrimination on the Basis of
Sex In Education Programs and Activities
Prohibited

108.31 Education programs and sctivities.
108.32 Housing,
108.33 Comparable facilities,

. 108.34 Access to cousse offerings.

106.35 Access to schools operated by
LEA.s.

108.38 Counseling and use of appraisal and
counssling materials.

108.37 Financial assistance.

108.33 Employment assistance to students.

106:38 Health and insurance benefits and
services.

108.40 Marital or parental status.

106.41 Athletics.

106.42 Textbooke and curricular material.

109.43-108.50 [Ressrved).

Sybpart E=Discrimination on the Basis ot

Sax In Employment in Education Programs

and Activities Prohibited

108.51 Employment.

108.52 Employment criteria.

108:53 Recruitment. \

108.54 Compensation.

108.55 Job classification and z%ructure.

108.56 Fringe benefits.

106.57 Marital or parental status.

1068.58 Effect of State or local law ¢r other
requirements,

108.59 Advertising.

108.60 Pre-employment inquiries,

108.61 Sex as buna-fide occupsaticnal
qualification. -

106.62-106.70 [Reserved].

Subpart F—Procedures [interim)
106.71 Interim procedures,

Subject Index to Title IX Preamble and
Regulation
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Appendix A—Guidelines for Eliminating
Discrimination and Denial of Services on
the Basis of Race, Color, National
Origin, Sex, and Handicap in Vocational
Education Programs,

Subpart A—Introduction

§ 106.1 Purpose and effective date.

The purpose of this part is to
effectuate title IX of the Education
Amendments of 1972, as amended by
Pub. L. 93-588. 88 Stat. 1855 (except
sections 904 and 906 of those -
Amendments) which is designed to
eliminate {with certain exce ;tions)
discrimination on the basiy of sex in any
education program or activity receiving
Federal financial assistance. whether or
not such program or activity is offered
or sponsored by an educational
institution as defined in this part. This
part is also intended to effectuate
section 844 of the Education
Amendments of 1974, Pub. L. 93380, 88
Stat. 484. The effective date of this part
shall be July 21, 1975,

(Secs. 901, 902, Education Amendments of
1972, 88 Stat. 373, 374; 20 U.S.C. 1881, 1682, as
amended by Pub. L. 93-568, 88 Stat. 1855. and
Sec. 844. Education Amendments of 1974, 88
Stat. 484, Pub. L. 93-380}

§ 106.2 Definitions.

As used in this part, the term—

(a) “Title [X" means title IX of the
Education Amendments of 1972, Pub. L.
€2-318, as amended by section 3 of Pub.
L. 93-388, 88 Stat. 1855, except sections
904 and 9806 thereof; 20 U.S.C, 1681, 1882,
1683, 1685, 16886.

(b) “Department” means the
Department of Health, Education, and
Welfare. ]

{c) “Secretary” means the Secretary
of Education.

(d) “Assistant Secretary” means the

. Assistant Secretary for Civil Rights of
the Department.

{e) "Reviewing Authority” means that
component of the Department delegated
authority by the Secretary to appoint,
and to review the decisions of,
administrative law judges in cases
arising under this part.

() “Administrative law judge ” means
a person appointed by the reviewing-
authority to preside over a hearing held
under this part.

(8) “Federal financial assistance”
means any of the following, when
authorized or extended under a law
administered by the Department:

(1) A grant or loan of Federal financial
assistance, including funds made
available for:

(i) The acquisition, constructxon.
renovation, restoration. or repair of a

building or facility or any portion
thereof: and

{ii) Scholarships. loans, grants, wages
or other funds extended to any entity fcr
peyment to or on behalf of students
admitted to that entity, or extended
directly io such students for payment to
that entity.

{2) A grant of Federal real or personal
property or any interest therein,
including surplus property. and the
proceeds of the sale or transfer of such
property. if the Federal share of the fair
market value of the property is not, upon
such sale or transfer, properly
accounted for to the Federal
Government.”

{3) Provision of the services of Federal
personnel.

{4) Sale or lease of Federal property or
any interest therein at nominal

_consideration, or at consideration

reduced for the purpose of assisting the
recipient or in recognition of public
interest to be served thereby, or
permission to use Federal property or
any interest therein without
consideration.

{(3) Any other contract, agreement, or
arrangement which has as one of its
purposes the provision of assistance to
any education program or activity,
except a contract of insurance or
guaranty.

(h) “Recipient” means any State or
political subdivision thereof, or any
instrumentality of a State or political
subdivision theraol, any public or
private agency, .institution. ar
organization. or cther entity, or any
person, to whom Federal financial
assistance I8 extended directly or
through another 1:zipient and which
operates an education program or
activity which receiv8s or benefits from
such assistance. including any subunit,
successor, assignee, or transferee
thereof.

(i) “Applicant” means one who
submits an application, request. or plan
required to be approved by a
Department official. or by a recipient, as
a condition to becoming a recipient.

(i) “Educational institution" means a
local educational agency {L.E.A.) as
defined by saction 801(f) of the
Elementary and Secondary Education
Act of 1965 (20 U.S.C. 881), a preschool,
a private elementary or secondary
school, cr an applicant or recipient of
the type deflned by paragraph (k). {1).
{(m]}, or {n) of this saction.

(k) “Institution of graduate higher
education” means an institution which:

(1) Offers academic study beyonrd the
bachelor of arts or bachelor of science
degree, whether or not leading to a
certificate of any higher degree in the
liberal arts and 3ciences; or

(2) Awards any degree in a
professional field beyond the first
professional degree (regardless of
whether the first professional degree in
such field ig awarded by an institution
of undergraduate higher education or
profecsional education): or

(3) Awards no degree and offers no
further academic study, but operates
ordinarily for the purpose of facilitating
research by persons who have received
the highest graduate degree in any field
of study.

() “Institution of undergraduate
higher education" means:

(1) An institution offering at least two
but less than four years of college level
study beyond the high school level,
leading to a diploma or an associate
degree. or wholly or principally
crediteble toward-a baccalaureate
degree: or

{2) An institution oifering academic
study leading to a baccalaureate degree;
or

{3) An agency or body which certifies
credentials or offers degrees, but which
may or may not offer academic study.

{m) “Institution of professtonal
education” means an institution (except
any institution of undergraduate higher
education) which offers a program of
academic study that leeds to a frst
protessional degree in a field for which
there is a national specialized
accrediting agency recognized by tne
Secretary

(n) “Institution of vocatioral
education” means a school or institution
(except an institution of professional or
graduate or uncsrgraduate higher
education) which has as its primary
purpose preparation of students to
pursue a technical, skilled, or
semiskilled occupetion or trade, or to
pursue study in a technical field.
whether or not the school or institution
offers certificates, diplomas, or degrees
and whether or not it offers fullime
study.

(o) “Administratively separate unit”

_ means a school, department or college

of an educational institution {other than
a local educational agency) admission to
which is independent of admission to
any other component of such institution.
{p) “Admission” meens selection for
part-time. full-time, special. associate.

. trdnsfer, exchange, or any other

enrollment. membership, or
matriculation in or at an education
program or activity operated by a
recipient.

(q) “Studi>nt” means = person who has
gained admission.

{r) “Transition plan” means a plan
subject to the approval of the Secretary
pursuant to section 901(a)(2) of the
Education Amendments of 1972, under
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which an educational institution
operates in making the tansition from
being an educational institution which
admits only students of one sex to being
one which admits students of both sexes
without discrimination.

(Secs. 901, 902, Education Amendments of
1972, 88 Stat. 373, 374; 20 U.S.C. 1881. 1682)

§ 106.3 Remedial and affirmative action
and seif-svaluation.

(a) Remedial action. If the Assistant
Secretary finds that a recipient has
discriminated against persons on the
basis of sex in an education prograrr ...
activity, such recipient shall take such
remedial action as the Assistant
Secretary deems necessary to overcome
the effects of such discrimination.

{b) Affirmative action. In the absence
of a finding of discrimination on the
basis of sex in an education program or
activity, a recipient may take affirmative
action to overcome the effects of
conditions which resulted in limited
participation therein by persons of a
particular sex. Nothing herein shall be
interpreted to-alter any affirmative
action obligations which a recipient may
have under Executive Order 11246.

(c) Self-evaluation. Each recipient
education institution shall, within one
year of the effective date of this part:

(1) Evaluate, in terms of the
requirements of this part, its current
policies and practices and the effacts
thereof concerning admission of
students, treatment of students, and
employment of both academic and non-
academic personnel working in
connection with the recinient's
education program or activity:

(2) Modify any of these policies and
practices which do not or may not meet
the requirements of this part; and

(3) Take appropriate remedial steps to
eliminate the effects of any
discrimination which resulted or may
have resulted from adherence to these
policies and practices. )

(d) Availability of self-evaluation and
related materials. Recipients shall
maintain on file for at least three years
following completion of the evaluation
required under paragraph (c) of this
section, and shall provide to the
Assistant Secretary upon r>quest, a
description of any modifications made
pursuant to paragraph (c) (ii) of this
section and of any remedial steps taken
pursuant to paragraph (c) (iii} of this
section.

(Secs. 901, 962, Education Amendments of
1972, 88 Stat. 373. 374; 20 U.S.C. 1881, 1682)
[40 FR 21428, June 4, 1975; 40 FR 39508, Aug.
28, 1975)

§ 1084 - Assurance required.

(a) Gzneral. Every application for
Federal financial assistance for any
education program or activity shall as
condition of its approval contain or be
accompanied by an assurance from the
applicant or recipient, satisfactory to the
Assistant Secretary, that er-h education
prograr. or activity operated by the
appli~.ant or recipient and to which this
peri applies will be operated in
compliance with this part. An assurance
of compliance with this part shall not be
satisfactory to the Assistant Secretary if
the applicant or recipient to whom such
assurance applics fails to commit jtself
to take whaiever reraedial action is
necessary in accordance with § 88.3(a)
to eliminate existing discrimination on
the basis of sex or to eliminate the
effects of past discrimination whether
occurring prior or subsequent to the
submission to the Assistant Secretary of
such assurance.

(b) Duration of obligation. (1) In the
case of Federal financial assistance
extended to provide real property or
structures thereon, such assurance shall
obligate the recipient or. in the case of a
subsequent transfer, the transferee. for

“the period during which the real

property or structures are used to
provide an education program o¢
activity.

(2) In the case of Federal financial
assistance extended to provide personal
property, such assurance shall obligute
the recipient for the period during which
it retains ownership or possession of the
property.

(3) In. all other cases such assurance
shall obligate the recipient for the period
during which Federal financial -
assistance is extended.

(c) Form. The Director will specify the
form of the assurances required by
paragraph (8) of this sectior and the
extent to which such assvrances will be
required of the applicant’s or recipient's
subgrantees, contractors,
subcontractors, transferees. or
successors in interest.

(Secs. 901, 902, Education Amendments of
1972, 88 Stal. 373, 374; 20 U.S.C. 1681, 1882}

§106.5 Transfers of property.

If a recipient sells or otherwise
transfers property financed in whole or
in part with Federal financial assistance
to a transferee which operates any
education program or activity. and the
Federal share of the fair market value of
the property is not upon such sale or
transfer properly accounted for to the
Federal Government both the transferor
and the transferee shall be deemed to be
recipients, subject to the provisions of
Subpart B of this part.

116

(Secs. 901, 902, Edncatior. Amendments of
1972, 88 Stat. 373. 374; 20 U.S.C. 1881. 1682)

§108.8 Etfect of other requirements.

(a) Effect of other Federal provisions.
The obligations imposed by this part are
independent of. and do not alter,
obiigations not to discriminate on the
bas‘s of sex imposed by Executive
Order 11248, as amended: sections 795A
>nd 845 of the Public Health Service Act
(42 U.S.C. 295h-8 and 298b~2); Title VII
of the Civil Rights Act of 1964 (42 U.S.C.
2000e et seq.); the Equal Pay Act (29
U.S.C. 206 and 206(d)); and any other
Act of Congress or Federal regulation. -
(Secs. 901, 902, 905, Education Amendments

of 1972, 88 Stat. 373, 374, 376; 20 US.C. 1681,
1682, 1685) .

(b} Effect of State or local law or
other requirements. The obligation to
comply with this part i# not obviated or
alleviated by any State or local law or
other requirement ‘which would render
any applicant or student ineligible. or
limit the eligibility of any applicant or
student, on the basis of sex. to practice
any occupation or profession.

(c) Effect of rules or regulations of
private organizations. The obligation to
comply with this part is not obviated or
alleviated by any 2 or regulation of
any organization, . b, athletic or other
league, or association which would
render any applicant or student
ineligible te participate or limit the
eligibility or participetion of any
applicant or studeat, on the basis of sex,
in any education program or activity
operated by a rr.cipient and which
receives or bensfits from Federal
financial assistunce. .
(Secs. 901, 902, Eduzation Amendments of
1872, 88 Stat. 373, 37; 20 U.S.C. 1881, 1682)

§ 106.7 Etfect of cmployment
opportunities.

The obligation to con. >ly with this
part is not obviated or alleviated
because employment opportunities in

" any occupation or profession are or may

be more limited for members of one sex
than for members of the other sex.

(Secs. 801, 902, Education Amendments of
1972, 86 Stat. 373, 374: 20 U.S.C. 1681. 1682)

§108.8 Designation of responsible
employee and adoption ot grievance
procsdures.

(a) Designation of responsible
employee. Each recipient shall designate
at least one employee to coordinate its
efiorts to comply with and carry out i:»
responsibilities under this part,
including any investigation of any
complaint communicated to such
recipient alleging its noncompliance
with this part or alleging any actions
which would be prohibited by this part.
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The recipient shall notify all its students
and employees of the name, office
address and telephone numpver of the
employee or employees appointed
pursuant to this paragraph,

(b) Complaint procedure of recipient.
A recipient shall adopt and publish
grievance procedures providing for
prompty and equitable resolution of
studlent and employee complaints
alléging any action which would be
prohibited by this part.
{Seca. 901, 902, Education Amendments of
1972, 88 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§108.9 Dissemination ot policy.

(a) Notification of policy. (1) Each
recipient shall implement specific and
continuing steps to notify applicants for
admission and employment, students
and parents of elementary and
secondary school students, eployees,
sources of referral of applicants for
admission and employment, and all
unions or professional organizations
holding collective bargaining or
professional agreements with the
recipient, that it does not discriminate
on the basis of sex in the educational
programs or activities which it operates,
and that is required by title IX and this
part not to discriminate in such a
manner, Such notification shall contain
such information. and be made in such.
manner, as the Assistant Secretary finds
necessary to a prise such persons of the
protections against discrimination
assured them by title IX and this part, -
but shall state at least that the
requirement not to discriminate in
‘education programs and activities
extends to employment thersin, and to
admission thereto unless Subpart C does
not apply to the recipient, and that
inquiries concerning the application of
title IX and this part to such recipient
may be referred to the employee
ilesignated pursuant to § 106.8, or to the
Assistant Secretary.

(2) Each recipient chall make the
initial notification required by
paragraph (a) (1) of this section within
90 days of the effective data of this part
or of the date this part first applies to
such rezipient, whichever comes later,
which no'ification shall include
publication in: (i} Local newspapers: (ii)
newspapers and magazines operated by
such recipient or by student, alumnae. or
alumni groups for or in connecton with
such recipient; and (iii} memoranda or
other written communications
distributed to every student and
employee of such recipient.

{b) Publications. (1) Each recipient
shall prominently include a statement of
the policy described in paragraph (a) of
this section in each announces:ent,
builetin. catalog, or application form

which it makes available to any person
of a type. described in paragraph (a) of
this section. or which is otherwise uged
in connection with the recruitment of
students or empioyees.

(2) A recipient shall not use or
distribute a publication of the type
described in this paragraph which
suggests. by text or Llustration, that
such recipient treats applicants,
students, or employees differently on the
basis of sex except as such treatment is
permitted by this part.

(c) Distribution. Each recipient shail
distribute without discrimination on the
basis of sex each publication described
in paragraph (b) of this section, and
shall apprise each of its admission and
employment recruitment representatives
of the policy of nondiscrimination
described in paragraph (a) of this
section, and require such

representatives to adhere to such policy.’

(Secs. 801, 902, Education Amendments of
1972, 66 Stat. 373, 374: 20 U.S.C. 1681, 1682)

Subpart B~Coverage

§108.11 Apphication.

Except as provided in this subpart,
this Part 86 applies to every recipient
and to each education program or
activity operated by such recipient
which receives or benefits from Federal
financial assistancs.

(Secs. 901. 202, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§86.12 Educational Institutions controlied
by refigious organizationa.

(a) Application. This part does not
apply to an educational institution
which is controlled by a religious
orgonization to the extent application of
this part would not be consistent with
the religious tenets of such organization.

(b) Exemption. An educational
Inatitution which wishes to claim the
exemption set forth in paragraph (a) of
this section, shall do so by submitting in
writing to the Assistant Secretary a
statement by the highest 1anking official
of the institution, identifying the
provisions of this part which conflict
with a specific tenet of the religlous
orgenizution.

(Secs, 90:, 902, Education Amendments of
1972, 88 Stat. 373. 374: 20 U.S.C. 1681, 1662}

§ 106.13 Military and merchant marine
sducstional institutions.

This part does not apply to an
educational institution whose primary
purpose is the training of individuals for
| mhtary service of the United States or
for the merchant matine.

(Secs. 901, 02 Education Amendments of
1672, 88 Stat. 373, 374: 20 U.S.C. 1681, 1682)

-

$ 106,14 Membership practices of certain
~-anizations.

(a) Social fraternities and sororities.
This part does not apply to the
membership practices of social
fraternities and sororities which are
exempt from taxation under section
501(g) of the Internal Revenue Code of
1954, the active membership of which
consists primarily of students in
attendance at institutions of higher
education.

(b) YMCA, YWCA. Girl Scouts, Boy
Scouts and Camp Fire Girls. This part
does not apply to the membership
practices of the Young Men's Christian
Association, the Young Women's
Christian Association. the Girl Scouts,
the Boy Scouts and Camp Fire Girls.

(c) Voluntary youth service
organizations. This part does not apply
to the membership practices of

. voluntary youth service organizations

which are exempt from taxation under
section 501(a) of the Internal Revenue
Code of 1954 and the membership of
which has been traditionally limited to
members of one sex and principally to
persons of less than nineteen years of
age.

(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374: 20 U.S.C. 1681, 1882;
Sec. 3(a) of P.L. 93-568. 88 Stat. 1862
emending Sec. 901)

“§10C.15 Admissions.

A
[y

(a) Admissions to educational
institutions prior to June 24, 1973, are not
covered by this part.

(b) Admxmstmuvsly separate units.
For the purposes only of this section,

§§ 86.18 and 86.17, and Subpart C, each
administratively separate unit shall be
deemed to be an educational institution.

(¢) Application of Subpart C. Except
as provided in paragraphs (d) and (e) of
this section, Subpart C applies to each
rocipient. A recipient to which Subpart
C applies shall not discriminate on the
basis of sex in admission or recruitment
In violation of that subpart.

(d) Educationc! institutions. Except as
provided in paragraph (e) of this section
as to recipients which are educational
{natitutions, Subpart C applies only to
institutions of vocational education,
professional education, graduate higher
education, and public institutions of
undergraduate higher education.

(e) Public institutions of
undergraduate higher education,
Subpart C does not apply to any public
institution of undergraduate higher
education which traditionally and
continually from its establishment has
had a policy of admitting only students
of one sex.

(Secs. 901, 902, Education Amendments of
1972, 88 Stat. 373, 374; 20 U.S.C. 1681, 1682)
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$ 106.16 Educational institutions elipitle
to submit transitio:: o\ans. .

{2) Application. This section applies
to each educational institution to which
Subpart C applies which:

(1) Admitted only students of one sex
as regular students as of June 23, 1972;
or

(2) Admitted only students of one sex
as regular students as of june 23, 1965,
but thereafter admitted as regular
sti-dents, students of the sex not
aamitted prior to June 23, 1985.

(b) Provision for transition plans. An
educational institution to which this
section applies shall not discriminate on
the basis of sex in admission or
recruitment in violation of Subpart C
unless it is carrying out a trans:tion plan
approved by the Secretary as described
in § 106.17, which plan provides for the
elimination of such discrimination by
the earliest practicable date but :ino
event later than June 23, 1979.

{Secs. 201, 902, Education Amendments of
1972, 838 Stat. 373. 374; 20 U.S.C. 1681, 1682)

§ 106.17 Transition plans.

(a) Submission of plans. An institution
to which § 106.16 applies and which is
composed of more than one
administratively separate unit may
submit either a single transition plan
applicable to all such units, or a
separate transition plan applicable 1o
each such unit.

(b) Content of plans. In order to be
approved by the Secretary a transition
pian shall:

(1) State the name, address, and
Federal Interagency Committee on
Education (FICE) Code of the
educational institution submitting such
plan. the administratively separate units
to which the plan is applicable. and ths
name. address. and telephone number of
the person to whom questions
concerning the plan may be addressed.
The person who submits the plan shall
be the chief administrator or president
of the institution, or apother individual
legally authorized to bind the institution
to all actions set forth in the plan.

(2) State whether the educational
institution or administratively separate
unit admits students of both sexes. as
regular students and, if so. when it
began to do so.

(3) Identify and describe with respect
to the educational institution or
administratively separate unit any
obstacles to admitting students without
discrimination on the basis of sex.

(4) Describe in detail the steps
necessary to eliminate as soon as
practicable each obstacle so identified
and indicate the schedule for taking
these steps and the individual directly
responsible for their impiementatior.

(5) Include estimates of the aumber of
students, by sex, axpected to apply for,
be admitted to. and enter each class
during the period covered by the plan.

(c) Nondiscrimination. No policy or
practice of a recipient to which § 108.18
applies shall result in treatment of
applicants to or students of such
recipient in violation of Subpart C
unless such treatment is necessitated by
an obstacle identified in paragraph (b}
(3) of this section and a schedule for
eliminating that obstacle has been
provided as required by paragraph (b)
(4) of this section.

(d) Effects of past exclusion. To
overcome the effects of past exclusion of
students on the basis of sex, each
educational institution to which § 108.18
applies shall include in its transition
plan, and shall implement, specific steps
designed to encourage individuals of the..
previously excluded sex to apply for
admission to such institution. Such steps
shall include instituting recruitment
programs which emphasize the
institution's commitment to enrolling
students of the sax previously excluded
{Secs. 901. 902, Education Amendments of
1972, 86 Stat. 373. 374; 20 11.5.C. 1681, 1682)

§5 106.18-108.20 [Reeerved)

Subpart C-Discrimination on the
Basla of Sex In Admission and
Recruitment Frohibited

§ 108.21 Admission.

{a) General. No person shall, on the
basis of sex, be denied admission, or he
subjected to discrimination in
admission, by any recipient to which
this subpart applies, except as provided
in §% 106.16 and 113.17.

{b) Specific prohibitions. (1) In
determining whether a person satisfies
any policy or criterion for admission, or
in making any offer of admission. a
recipien’ {¢ which this Subpart applies
shall nc:t:

(i) Give preference to one person over
another on the basis of sex, by ranking
applicants separately on such basis, or
otherwise;

(ii) Apply numerical limitations upon
the number or proportion of persons of
either sex who may be admitted: or

(iii]) Otherwise treat one individual
differantly from another on the basis of
sex.

(2) A recipient shall not administer or
operate any test or other criterion for
admission which has a
disproportionately advarse effect on
persons on the basis of sex unless the
use of such test or criterion is sghown to
predict validly success in the education
program or activity in question and
alternative tests or criteria which do not

113

have such a disproporticnately adverse
affect are shown to be ymavailable.

(c) Prohibitions reizting to marital or
parental staius. In detorinining whether
a person satisfies any policy or criterion
for admission, or in making any offer of
admission. a recipient to which this
subpart applies:

(1) Shall not apply eny rule
concerning the actual or potential
parental, family, or marital status of a
student or applicant which treats
persons differently on the basis of sex;

(2) Shall not discriminate against or

. exclude any person on the basis of

pregnancy, childbirth, termination of
pregnancy, or recovery therefrom. or
establish or follow any rule or practice
which so discriminates or excludes;
(3) Shall treat disabilities related to
pregnancy, childbirth, termination of
preguancy, or recovery therefrom in the
same manner and under the same
policies as any other temporary
disability or physical condition: and
(4) Shall not make pre-admission
inquiry as to the marital status of an
applicant for admission. including
whether such applicant is *Miss"” or
*“Mrs.” A recipient may make pre-
admission inquiry as to the sex of an
applicant for admision, but only if such
inquiry is made equally of such
applicants of both sexes and if the
results of such inquiry are not used in
connection with discrimination
prohibited by this part.
{Secs. 901, 902, Education Amendments of
1672, 88 Stat. 373, 374; 20 U.S.C. 1681, 1882)

§ 106.22 Prefersncs in admission.

A recipient to which this subpart
applies shall not give preference to
applicants for admission. on the basis of
attendance at any educational
institution or other school or entity
which admits as students or
predominantly members of one sex, if
the giving of such preference has the
effect of discriminating on the basjg of
sex in violation of this subpart.

{Secs. 901, 902, Education Amendments of
1972, 88 Stat. 373, 374; 20 U.S.C. 1681. 1682)

§ 10823 Recruitment,

(a) Nondiscriminatory recruitment. A
recipient to which this subpart applies
shall not discriminate on the basis of
sex in the recruitment and admission of
students. A recipient may be required to
undertake additional recruitment efforts
for one sex as remedial action pursuant
%o § 106.3(a) ard may choose to
undertake such efforts as affirmative
action pursuant to § 106.3(b).

(b) Recruitment at certain institutions.
A recipient to which this subpart applies
shall not recruit primarily or exclusively
at educational institutions. schools or
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entities which admit as students only or
predominantly members of one sex, if
such acticns have the effect of
discriminating on the basis of sex in
violation of this subpart.

(Secs. 901, 902, Education Amendments of
1972, 86 Stat, 373. 374: 20 U.S.C. 1681, 1682)

§3 106.24-106.30 {Reserved]

Subpart 6—Dlscrimlnatlon on the
Basis of Sex in Education Programs
and Activities Prohibited

§ 106.31 Education programs and
activities.

{a) Generul. Except as provi? 4.
elsewhere in thig part, no person shall,
on the basis of sex, be excluded from
particioation in, be denied the benefits
of, or be subjected to discrimination
under any academic, extracurricular,
research. occupational training, or other
education program or activity operated .
by a recipient which receives of benefits
from Federal financial assistance. This
subpart does not apply to actions of a
recipient in connection with admission
of its students to an education program
or activity of (1) a recipient to which
Subpart C does not apply,or (2) an
entity. not a recip.ent, to which Subpart
C would not apply if the entity were a
recipient.

' (b} Specific prohibitions. Except as
provided in this subpart, in providing
any aid. benetit, or service to a student,
a recipient ghall not, on the basis of sex:

(1) Treat one person differently from
another in determining whether such
person satisfies any requirement or
condition for the provision of such aid,
benefit, or service;

(2) Provide different aid, benefits. or
services or provide aid, benefits, or
services in a different manner;

(3} Deny any person any such aid,
benefit, or service;

(4) Subject any person to separate or
differest rules of behavior, sanctions, or
other treatment;

(5) Discriminate against any person in
the application of any rules of
appearance;

(6) Apply any rule concerning the

.domicile v~ residence of a student or
applicant. including eligibility for in-
state fees and tuition;

(7} Aid or perpetuate discrimination
against any person by providing
significant assistance to any agency,
organization, or person which
discriminates on the basis of sex in
providing any aid. benefit or service to
students or employees:

(8) Otherwise limit any person in the
enjoyment of any right, privilege,
advantage, or opportunity.

!

(c) Assistance administered by a
recipient educational institution to
study at a foreign institution. A recipient
educational institution may administer
or assist in the administration of
scholarships, fellowships. or other
awards established by foreign or
domestic wills, trusts, or similar legal
instruments, or by acts of foreign
governments and restricted to members
of one sex, which are designed to
provide opportunities to study abroad, -
and which are awarded to students who
are already matriculating at or who are
graduates of the recipient institution;
Provided, a recipient educational
institution which administers or assists
in the administration of such
scholarships, fellowship, or other

.awards which are restricted to members

of one sex provides. or otherwise makes
available reasonable opportunities {or

. similar studies for members of the other

sex. Such opportunities may be derived
from either domestic or foreign source:.
{d) Programs not operated by
recipient. (1) This paragraph applies to
any recipient which requires
participation by any applicant, student,
or employee in any education program
or activity not operated wholly by such
recipient. or which facilitates, permits,
or considers such participation as part
of or equivalent to an education program
or activity operated by such recipient,
including participation in educational

. consortia and cooperative employment

and student-teaching assignments,

(2) Such recip’ent;

(i) Shall develop and implement a
procedure designed to assure itself that
the operator or sponsor of such other
education program or activity takes no
action affecting any applicant, student,
or employee of such recipieni which this
part would prohibit such recipient from
taking; and .

(if) Shall not facilitate, require, permit,
or consider such participation if such
action occurs.

(Secas. 901, 902, Education Amendments of
1972, 96 Stat. 373, 374: 20 ’.S.C. 1681, 16.2)

§ 108.32 Housing.

(a) Generclly. A recipient shall not, on .

the basis of sex, apply different rules or
regulations, impose different fees or
requirements, or offer different services
or benefits related to housing, except as
provided in this section (including
housing provided only to married
students).

(b} Housing provided by recipient. (1)
A recipient may provide separate
hnusing on the basis of sex.

(2j Hcusing provided by a recipient to
students of one sex. when compared to
that provided to students of the other
sex, shall be as a whole: -

119

- organization, or person in makin;

(i) Proportionate in quantity to the
number of students of that sex applying
for such housing: and

{ii) Comparable in quality and cost to
the student. ,

(c) Other housing. (1) A recipient shall
not, on the basis of sex, administer
different policies or practices concerning
occupancy by its students of housing
other than provided by such recipient.

(2) A recipient which, through
solicitation, listing, approval of housing
or otherwise, assists any agency,

8
housing available to any of its students,
shall take such reasonable action as
may be necessary to assure itself that
such housing as is provided to students
of one sex, when compared to that
provided to students of the other sex, is
as a whole: (i) Proportionate in quantity
and (ii) comparable in quality and cost
to the student. A recipient may render
such assistance to any agency,
organization, or person which provides
al! or part of such housing to students
only of one sex.

(Secs. 901, 902, 907, Education Amendments
of 1872, 88 Stat. 373, 374, 375: 20 U.S.C. 1681,
1682, 1686)

§ 108.33 Comparabie facilities.

A recipient may provide separate
toilet, locker room, and shower facilities
on the basis of 2ax, but such facilities
provided for students of one sex shall bu

- comparavle to such facilities provided

for students of the other sex.

(Secs. 901. 902, Education Amendments of
1972, 86 Stat~373, 374) -

§ 106.34 Access to course offerings.

A recipient shall not provide any
course or otherwise carry out any of its
education program or activity separately
on the basis of sex, or require or refuse
participation therein by any of its
students on such basis. including health,
physical education, industrial, business,
vocational, technical, home economics,
music, and adult education courses.

(a) With respect to classes and
activities in physical education at the
elementary school level, the recipient
shall comply fully with this section as
expeditiously as possible but in no event
later than one year from the effective
date of this regulation. With respect to
physical education classes and activities
at the secondary and post-secondary
levels. the recipient shall comply fully
with this section as expeditiously as
possible but in no event later thar dree
years from the effective date of this
regulation.

{b) This section does not prohibit
grouping of students in physical
education classes and activities by
ability as assessed by objective
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standards of individual performa:.ce
developed and applied without regard to
sex.

(c) This section does not prohibit
separation of students by sex within
physical education classes or activities
during participation in wrestling, boxing.
rugby. ice hockey. football, basketball
and other sports the purpose or major
activity of which involves bodily
contact.

(d) Where use of a single standard of
measuring skill or progress in a physical
education class has an adverse effect on
members of one sex, the recipient shall
use appropriate standards whicb do not
have such effect.

(e) Portions of ciasses in elementazy
and secondary schools which deal
exclusively with human sexuality may
be conducted in separate sessions for
boys and giris.

() Recipients may make requirements
based on vocal range or quality which
may result in a chorus or choruses of
one or predominantly one sex.

(Secs. 901, 902, Education Amendments of
1972, 88 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 106.35 Access to schools operated by
LEAs. :

A recipient which is a local -
educational agency shall not. on the
basis of sex, exclude any person from
admission to:

(a) Any institution of vocational
education operated by such recipient: or
(b) Any other school or educational

unit operated by such recipient, unless
such recipient otherwise makes
available to sucb person, purscant to the
same policies and criteria of admission.
courses, services, and facilities
comparabie to each course, service, and
facility offered in or through such
scbools.

{Secs. 901. 902, Education Amendments of
1972, 88 Stat. 373, 374; 20 U.S.C. 1881, 1882)

§ 106.36 Counseilng and use of appraisal
and counseling materials.

(a) Counseling. A recipient shall not
discriminate against any person on the
basis of sex in the counseling or
guidance of students or applicants for
admission. ] ..  bequests. or similar legal instruments or

(b) Use of appraisal and counsaling by acts of « foreign government which
materials. A recipient which uses testing requires that awards be made to
or other materials for appraising or members of a particular sex specified |,
counseling students shall not use therein: Provided, That the overall effect
different materials for students on the of the award of such sex-restricted
basis of their sex or use materiais which  scholarships, fellowships, and other
permit or require different treatment of forms of financial assistance does not
students on such basis unless such discriminate on the basis of sex.
different materials cover the same (2) To ensure nondiscriminatory
occupations and interest areas and the awards of assistance as required in
use of such different materials is shown  subparagraph (b)(1) of this section,
to be essential to eliminate sex bias. recipients shall develop and use
Recipients shall develop and use procedures under which:

internal procedures for ensuring that
such materials do not discriminate on
the basis of sex. Where the use of &
counseling test or other ingtrument
results in a substantially
disproportionate number of members of
one sex in any particular course of study
or classification, the recipient shall take
such action as is necessary to assure
itself that such disproportion is not the
result of discrimination in the
instrument or its application.

recipient finds that a particular class
contains a substanti

disproportionate number of individuals
of one sex, the recipient shall take such
action as is necessary to assure itself
that such disproportion is not the result
of discrimination on the basis of sex in
counseling or appraisal materials or by
counselors.

(Secs. 901, 902, Education Amendmenta of
1072, 86 Stat. 373, 374: 20 U.S.C. 1681, 1682)

§ 106.27 Flnsnclal sssistance.

(a) General. Except as provided in
paragraphs (b) and (c) of this section, in
providing financial assistance to any of
its students. a recipient shall not: (1) On
the basis of sex, provide different
amount or types of such assistance, limit
eligibility for such assistance which is of
any particular type or source, apply
different criterie, or otherwise
discriminate; (2) through solicitation,
listing, approval, provision of facilities
or other services. assist any foundation,
trust, agency, organization. or person
which provides assistance to any of
such recipient’s students in & manner

~which discriminates on the basis of sex;
or (3) apply any rule or assist in :
appiication of any rule conceming
eligibility for such sssistance which
treats persons of one sex differently
from persons of the other sex with
regard to marital or parental status.

(b) Financial aid established by
certain legal instruments. (1) A recipient
may administer or assist in the
administration of scholarships,
fellowships, or other forms of financial
assistance established pursuant to
domestic or foreign wills, trusts,

120

(c) Dispropartion in classes. Where & '

(i) Students are selected for award of
financial assistance on the basis of
nondiscriminatory criteria and not on
the basis of availability of funds
restricted to members of a particular
sexs

(ii) An appropriate sex-restricted
scholarship. fellowship, or other form of
financial assistance is allocated to each
student selected under subparagraph
(b)(2)(i) of this paragraph: and

(iii) No student is denied the award
for which he or she was selected under
paragraph (b){2)(i) of this section
because of the absence of a scholarship,
fellowship. or other form of financial
assistance designated for a member of
that student's sex. :

(c) Athletic schalarships. (1) To the
extent that a recipient awards athletic
scholarships or grants-in-aid, it must
provide reasonable opportunities for

N such awards for members of each sex in

proportion to the number of students of
each sex participating in interscholastic
or iatercollegiate athietics.

(2) Separate athletic scholarships or
grants-in-aid for members of each sex

.may be provided as part of separate

athletic teams for members of each sex
to the extent consiatent with this
paragraph and § 163.41.

(Secs. 901, 902, Education Amendments of
1972, 868 Stat. 373, 374: 20 U.S.C. 1881. 1682;

and Sec. 844, Education Amendments of 1974,
Pub. L. 83-380, 88 Stat. 484)

§ 108.38 Employment assigtance to
students.

(a) Assistance by recipient in making
available outside emplayment. A
recipient which essists any agency.
organization or person in making
employment available to any of its
students:

(1) Shall assure itself that such
employment is made available without
discrimination on the basis of sex: and

(2) Shall not render such services to
any agency, organization. or person
which discriminates on the basis of sex
in its employment practices.

(b) Employment of students by
recipients. A recipient which employs
any of its students shall notdosoina
meanner which violates Subpart E of this
part.

(Secs. 901, 902, Educaticn Amendments of
1872, 86 Stat. 873, 374; 20 U.S.C. 16681, 1682)

§ 106.38 Health and insurance bencfits
and services. -

In providing a medical. hospital,
accident, or life insurance benefit,
service, policy, or plan to any of its
students. a recipient sball not
discriminate on the basis of sex. or
provide such benefit, service. policy. or
pian in a manner which would violate
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Subpart E of this part if it were provided
to employees of the recipient. This
section shall not prohibit a recipient
from providing any benefit or service
which may be used by a different
proportion of students of one sex than of
the other, including family plarning
services. However, any recipient which
provides full coverage health service-
shall provide gynecological care.

(Seés. 901, 902, Education Amendments of
1972, 88 Stat. 373, 374: 20 U.S.C. 1641, 1682)

§ 106.40 Marital or parental status,

(a} Status genergily. A recipient shall
not apply any rule concerning a
student's actual or potential parental,
family. or marital status which treats
students differently on the basis of sex.

{b) Pregnancy and related conditions.
(1) A recipient shall noi discriminate
against any student. or exclude any
student from its education program or
activity, including any class or
extracurricular activity, on the basis of
such student's pregnancy, childbirth,
false pregnancy. termination of
pregnancy or recovery therefrom, unless
the student requests voluntarily to
participate in a separate portion of the
program or activity of the recipient.

{2) A recipient may require such a
student to cbtain the certification of a
physician that the student is physically
and emotionally able to continue
participation in the normal education
pragram or activity so long as such a
certification is required of all students
for other physical or emotional
conditions requiring the attention of a
physician.

(3) A recipient which operates a
portion of its education program or
activity separately for pregnant
students, admittance to which is
completely voluntary on the part of the
" student as provided in paragraph (b)(1)
of this section shall ensure that the
instructional program in the separate
program is comparable to that offered to
non-pregnant students.

{4) A recipient shall treat pregnancy.
childbirth, false pregnancy. termination
of pregnancy and recovery therefrom in
the sane manner and under the same
policies 13 any other temporary
disahlity vith respect to any medciuc! ~+
hospita! benefit, service, plan or policy
which such recipient administers,
operates. offers, or participates in witia
respect to students admitted to the
recipient's educational program or
activity,

(5) In the case of a recipient which
does not maintain a leave policy for its
students. or in the case of a student who
does not otherwise qualify for leave
under such a policy. a recipient shall
treat pregnancy. childbirth, false

pregnancy, {ermination of pregnancy
and recovery therefrom as a justification
for a leave of absance for so long a
period of time a8 is deemed medically
necessary by the student's physician, at
the conclusion of which the student
shall be reinstated to th= status which
she held when the leave began.

{Secs. 801, 902, Education Amendments of
1872, 88 Stat. 373, 374; 20 U.S.C. 1681, 1682}

§ 106.41 Athietics.

{(a) General. No person shall, on the
basis of sex, be excluded from
participation in, be denied the benefits
of. be trested differently from another
person or otherwise be discriminated
against in any interscholastic.
intercollegiate. club or intramural
athletics offered by a recipient, and no
recipient shall provide any such
athletics separately on such basis.

{b) Separate teams. Notwithstanding
the requirements of paragraph {a) of this
section, a recipient may operate or
spongor separate teams for members of
each sex whers selection for such teams
is based upon competitive skill or the
activity involved is a contact sport.
However, where a recipient operates or
sponsors a team in a particular sport for
members of one sex but operates or
sponsors no such team for members of

the other sex, and athletic opportunities -

for members of that sex have previously
Ligen limited, members of the excluded
sex must be allowed to try-out for the
team offered unless the sport involved is
a contact sport. For the purposes of this
part, contact sports include boxing,
wrestling, rugby, ice hockeay. football,
basketball and other spurts the purpose
of major activity of which involves
bodily contact.

(c) Equal opportunity. A racipient
which operates or aponsors

- interscholastic, intercollegiate. clab or

intramural athletics shall provide equal
athletic opport@nity for members of both
sexes. In determining whether equal
opportunities are available the Director
will consider, among other factors:

{1} Whether the selection of sports
and levels of competition effectively
accommodate the interests and abilities
of members of both sexes;

{2) The provision of equipment and
supplies;

{3) Scheduling of games and practice
time;

{4) Travel and per diem allowance;

{5) Opportunity to receive coachlng
and academic tutoring;

(8) Assignment and compensation of
coaches and tutoi's:

(7} Provision of locker rooms, practice
and competitive facilities:

{8) Provision of medical and training
facilities and services;

{9) Provision of housing and diring
facilities and services;

{10) Publicity.
Unequal aggregate expandit'ures for
membera of each sex or unequal
expenditures for male and female teams
if & recipient operates or sponsors
separate teamsa will not constitute
noncompliance with this section, but the
Assistant Secretary may consider the
failure to provide necessary funds for
teams for one sex in assessing equality
of opportunity for members of each sesx.

(d) Adjustinent period. A recipient
which operates or sponsors
interscholastic, intercollegiate. club or
intran.ural athletics at the elementary
school level shall comply fully with this
section as expeditiously as possible but
in no event later than one year from the
effective date of this regulation. A
recipient which operates or sponsors
interscholastic, intercollegiate. club or
intraraural athletics at the secondary or
post-secondary school level shall
comply fully with this section as
expeditiously as poasible but in no event
later than three years from the effective
date of this regulation.

(Secs. 801, 902, Education Amendments of
1072, 88 Stat. 373, 374; 20 U.S.C. 1681, 1682
and Sec. 844, Education Amendmenis of 1974,
Pub. L. 93-380, 83 Stat. 484)

§ 108.42 Textbooks and curricular
material,

Nothing in this regulation shall be
interpreted as requiring or prohibiting or
abridging in any way the use of
particular textbooks or curricular
materials.

(Secs. 801, 902, &.iucnlion Amendments of
1872, 88 Stat. 373, 374: 20 U.S.C. 1681, 1682)

§ 106.43-106.50 [Re3erved]

Subpart E—Discrimination on the
Basis of Sex in Employment in
Education Programs and Activities
Prohibited

§ 108.51 Employment.

{a) General, (1) No person shall, on
the basis of sex, be excluded from
participation in, be denied the benefits
of, or be subjected to discrimination in
employment, or recruitment,
consideration, or selection therefor,
whether full-time or part-time, under
any education program or activity
operated by a recipient which receives
or benefits from Federal financial
assistance.

{2) A recipient shall make all
employinent decisions in any education’
program or activity operated by such
recipient in a nondiscriminatory manner
and shall not limit. segregate, or classify
apglicants or employees in any way

121
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which could adversely affect any
applicant’s or employee's employment
epportunities or status because of sex.

(3) A recipient chall not enter into any
contractual or other relationship which
directly or indirectly has the effect of
subjecting employees or students to
discrimination prohibited by this
Subpart, including relatinnships with
employment and referral agencies, with
labor unions, and with organizatione
providing or administering fringe
benefits to employeas of the recipient.

{4) A recipient shali not grant
preferences io applicants for.
employuient on the basis of attendance
at any educational institution or esntity
which admits as students only or
predominantly members of one sex, if
the giving of such preferences has the
effect of discriminating on the basis of
sex in violation ef this part.

(b) Application. The provisions of this
subpart apply to: -

{1) Recruitment, advertising, and the
pracess of application for employment;

(2) Hiring, upgrading, proinotion, -
consideration for and award of tenure,
demction, transfer. layoff, terminaticn,
application of nepotism policies, right of
return from layoff, and rehiring;

{3) Rates oi pay cr any other form of
compensation, and changes in
compensation: ’

(4) Job assignments, classificationa
and structure, including position
descriptions. lines of progression, and
seniority lists;

(5) The terms of any collective
bargaining agreement;

(6) Granting and return from leaves of
absence, leave for pregnancy, childbirth,
false pregnancy, termination of
pregnancy, leave for persons of either
sex to care for children or dependents, .
or any other leave;

(7) Fringe benefits available by virtue
of employment. whether or not
administered by the recipient;

(8) Selection and financial support for
training, including apprenticeship,
professional meetings, conferances, and
other related activities, gelection for
tuition assistance. selection for
sabbaticals and leaves of absence to
pursue training;

(9) Employer-sponsored activities,
including social or recreational
programs: and

(10} Any other term. condition, or
privilege of employment,

{Secs. 901. 902, Education Amendments of
1972, 86 Stat. 373. 374: 20 U.S.C. 1681, 1682)

§ 106.52 Employment criteria.
A recipient shall not administer or

operate any test or other criterion for
any employment opportunity which has

a disproportiorately adverse ¢ffect on
persons on the besis of gex unlass:

{a) Use of such test or other criterion
is shown to predict validly successful
performance in the position in question;
and

(b) Alternative tests or criteria for
such purpose, which do not have such
disproportionately adverse effect, are
shown to be unavailable.

{Secs. 901. 902, Education Amendments of
1872, 86 Stst. 373, 374; 20 U.S.C. 1681, 1662)

§108.53 Recruitment.

(a) Nondiscriminatory recruitment
apd hiring. A recipient shall not
discriminais on the baela of sex in the
recruitment and hiring of employees.
Where a recipient has been found to be
presently discrimivating on the basis of
sex in the recruitment or hiring of
emplo;ees, or has been found to have in
the past a0 discriminated, the recipient

. shall recruit members of the sex so

discriminated against so as to cvercome
the effects of such past or present
discrimination.

(b) Recruitment patterns. A recipient
shall not recruit primarily or exclusively
at entities which furnish as applicants
only or predominantly members of one
sex if such actions have the effect of
discriminating on the basis of sex in
violation of this subpart.

{Secs. 001. 802, Education Amendments of
1972, 88 Stat. 373, 374: 20 U.S.C. 1681, 1682)

§ 108.54 Componaation.
.A recipient shall not make or enforce
any policy or practice which, on the

- basis of sex:

(a) Makes distinctions in retes of pay
or other compensation;

(b) Results in the payment of wages to
employees of one sex at a rate less than
that paicl to employses of the apposite
sex for equal work on jobs the
performarce of which requires squal
skill, effort, and responsibility, and
which are performed under similar
working conditions.

(Secs. 901. 902, Education Amendments of
1872. 88 Sia. 473, 874; 20 U.S.C. 1681, 1882)

§ 108.55 Job classification and structure.

A reci»ient shali not:

(a) Cl: ssify a job as being for males or
for fema es;

(b) Mz intain or establish separate
lines of :irogression, seniority lists,
career l: dders, or tenure systems based
o1l seX; or .

(c) Maintain or establish separate
lines of progression, seniority systems,
career lacdders, or tenure systems for
similar jcbs. position descriptions, ar job
requirements which classify parsons on
the basis of sex. unless sex is a bona-
fide occusational qualification for tha

122

positions in guestion as set forth in
§ 108.81. ‘A

(Scs. 901. 802, Education Amendments of
1872, B8 Stat. 373. 374; 20 U.S.C. 1681. 1882)

§ 106,56 Fringe benafiis.

() “Fringe benefits* defined. For
purposes of this part, “fringe benefits"
means: Any medical. hospital, accident,
life insurance or retirement benefit,
service, policy or plan, any profit-
gharing or bonus plan, leave, and any
other benefit or service of employment
not subject to the provision of § 108.54.

(b) Prohibitions. A recipient ghall not:

.(1) Discriminate on the basis of sex
with regard to making fringe benefits
avai]ab%e to employees or make fringe
benefits available to zpouses, families,
or dependents of employees differently
upon the basis of the employee's sex;

(2) Administer, operate, offer, or
participate in a fringe benefit plan which
does not provide either for equal
perlodic benefits for members of each
sex, or for equal contributions to the
plan by such recipient for members of
each sex; or

{3) Administer, operate, offer, or
participate in a pensicn or retirement
plan which establishes different
optioral or compulsory retirement ages
based on sex or which otherwise
discriminates in benefits on the basis of
sex.

{Secs. 201, 902, Education Amendments of
1872, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

$ 106.57  Marital or parental statua.

(a) General. A recipient shall not
apply any policy or take any
empluy:nent action:

{1) Concerning the potential marital,
parental, or family status of an
employee or applicant for emplayment
which treats persone differently on the
basis of sex; or

(2) Which is based upon whether an
employee or applicant for employment
ia the head of houaehold or principal
wage earner in such empioyee's or
apnlicant's family unit.

1) Pregnancy. A recipient shall not
discriminate against or exclude from
employment any employee or applicant
for employment on the basis of
pregnancy, childbirth, false pregnancy,
termination of pregnancy, or recovery.
therefrom,

{c) Pregnancy as a temporary
disability. A recipient shall treat
pregnancy, childbirth, falce pregnancy,
termination of pregnancy, and recavery
therefrom and any temporary disability
resulting therefrom as any other .
temporary disability for all job related
purposes, including cormmencement,
auration and extensions of leave,
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payment of disability income, accrual of
seniority and any other benefit or
service. and reinstatement. and under
any frmge benefit cffered to employees
by Virtue of employment.

(d) Pregnancy leave. In the czse of a
recipient which does not maintain a
leave policy for its employees, or in the
case cf an employee with insufficient
leaye or accrued employment time to
qualify for leave under such a policy, a
recipient shull treat pregnancy,
childbirth, false pregnancy, termination
of pregnancy and recovery therefrom as
a justification for a leave of absence
withcut pay for a r2asonable period of
time. at the conclusion of which the
employee shall be reinstated to the
status which she held when the leave
began or to a comparable position,
without decrease in rate of

. compensation or loss of promotional

opportunities, or any other right or
privilege of employment.

. (Secs. 901, 902, Education Amendments of

Q

1972, 86 Stat. 373. 374: 20 U.S.C. 1681. 1682)

§ 108.58 Effect of State or focal law or
other raquirements. .

(a) Prohibitory requirements. The’

obligation to comply with this subpartis _

not obviated or alleviated by the
existence of any State or local law or
other requirement which imposes
prohibitions or limits upen employment
of members of one sex which are not
imposed upon membars of the other sex.

(b) Benefits. A recipient which
provides any compensation, service, or
benefit to members of one sex pursuant
to a State or local law or other
requirement shal! provide the same
compensation. service. or benefit to
members of the other sex.

{Secs. 901, 902. Education Amendments of
1972, 88 Stat. 373. 374: 20 U.S.C. 1681, 1882)

§ 106.59 Advertising.

A recipient shall not in any
advertising related to employment
indicate preference. limitation.
specification. cr discrimination based on
sex unless sex is a bona-fide
occupational qualification for the
particular-job in question.

(Secs. 301. 902, Education Amendments of
1972, 88 Sta. 373, 374; 20 U.S.C. 1881, 1882)

§ 106.60 Pre-empioyment inquiries,

(a) Mazital status. A recipient shall
not make pre-employment inquiry as to
the marital status of an applicant for
employment. including whether such
applicant is “Miss or Mrs.”

(b} Sex. A recipient may make pre-
employment inquiry as to the sex of an
applicant for employment, but only if
such inquiry is made equally of such
applicants of both sexes and if the -

Rlc e v

Aruitoxt provided by Eic:

results of such inquiry are not uged in
connection with discrimination
prohibited by this part.

{Sacs, 901, 902, Education Amendments of
1572, 86 Stat. 373, 374: 20 U.S.C. 1681, 1682)

§ 106.61 Sex as a bona-fide occupational
qualification.

A recipient may take action otherwise
prohibited by this subpart provided it is
shown that sex is a bona-fide
occupational qualification for that
action, such that consideration of sex
with regard to such action is essential to
successful cperation of the employment
function concerned. A recipient shall not

take action pursuant to this section

which is based upon alleged
comparative employment characteristics
or stereotyped characterizations of one
or the other sex, or upon preference
based on sex of the recipient,
employees. students, or other persons,
but nothing contained in this section
shail prevent a recipient from
considering an employee’s gex in
relation to employment in a locker room
or toilet facility used only by members
of one sex.

(Secs. 901. 902, Education Amendments of
1972. 83 Stat. 373, 374: 20 U.S.C. 1681, 1682)

85 106.62-106.70 (Ressrved]
Subpart F—Procedures [Interim}
§ 106.71 Procedures.’

The procedural provisions applicable -

to title V1 of the Civil Righta Act of 1964
are hereby adopted and incorporated -
herein by reference. These procedures
may be found at 34 CFR 100.8-100.11

and 34 CFR Past 101.

(Secs. 901. 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

Subject Indax to Title IX Prsamble and
Regulation *
A

Access to Course Offerings [43. 55, 56, 57, 5C];
106.34
Access to Schools Operated by LEA’s, [4]:
100.35
Admissions. [5. 8, J0]: 108.18. 108.21
Affirmative and remedial action. (18, 17.
24}: 108.3(a}: (b)
Administratively separata units, [30];
106.15(b) 108.2(0)
Educational Institutions. [30]. 108.15(d),
108.2(n)
General, 108.21(a), 108.2(p),
Prohibitions relating to marital and
parental status, (32, 38): 108.21(c)
Professional schools, [30]. 108.2(m)
Public institutdons of undergraduate highar
education. 108.15(e)
Recruitment. [34. 35 108.23
Specific prohibitions, 108.21(b)
Tests. [31]: 108.21(b} (2)

*Preamble parsgraph numbers are in brackets [ ].

Preference in admission. [35]: 108.22
Advertising. 106.59
Affirmative Action. see “Remedial and
Affirmative Actions”
Assistance to “outside” discriminatory
organizations. [40. 53); 108.31(b) (7). (c)
Assurances. [13]: 108.4
Duration of obligation, 108.4(b)
Form. 108.4(c)
Athletics, (69 to 78]: 103.41
Adjustment period. [78]: 106.41(d)
Contact sport defined. 108.41(d) i
Equal opportunity. [78. 77]; 108.41(d}
Determining factors. 108.41(c) (i) to (x)
Equipment. 108.41(c)
Expenditures. 108.41(c)
Facilities. 108.41(c)
Travel, 108.41(c)
Scholarships. [84. 65]: 106.37(d)
General. [69. 70, 71. 72, 73, 74, 75): 108.41(a)
Separate teama, [75]: 108.41(b)

B
BFOQ. [98]: 108.81
o

Comparable facilities
Housing. [42. 5¢]: 108.32
Other, 108.33, 106.35(b)
Compensation. (64, 87. 92]: 106.54
Counseling
Disproportionate classes. {45. 59): 108.36(c}
General. [45. 59]): 105.36(a)
Materials. {45. 59);: 108.36(b)
Course Offerings
Adjustment period. [55]: 108.34(a) (i)
General. [7. 43): 106.34 N
Music classes, (43]: 108.34(f)
Physical education, [43. 5. 58]:
Sex education, [43. 57]: 108.34(e)
Coverage, [5]: 106.11 to 106.17
Exemptions
Curricular matorials. [52): 108.42(a)
D

Definitions, {14, 15]: 106.2 (a) to (r)
Designation of responsible employee. [20. 22];
106.8(a). {b)

Dissemination of poilcy. [21]: 103.9
Distribution. 108.9(c)
Notification of policy. [21):  106.9(a)
Publications. 106.9(b)

Dress codes 108.31(b) (4)

E

Education Institutions
Conltrolled by religious organizations.
108.12
Application, [28. 29]: 108.12(a)
Exemption. (26]: 108.12(b)
Education Program and Activities
Benefiting from Federal financial
assistance, [10. 11]: 106.11
General. [10. 11, 53]: 108.31(a)
Programs not operated by recipient, [41.
54): 108.31(c)
Specific prohibitions. [38. 39. 40, 53] 108.31

Effective Date. [3]

Employee responsible for Title IX, see

“Designation of Responsible Employee™

Employment

Advertising. 108.59

Application. 108.51(b)

Compensation. [84. 92}: 108.54

Employment criteria, 108.52

Fringa benefits, [89. 88]: 108.58

Genreral. [81. 82. ¥7]: 108.51
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Job Classification and Struc’.ce. 106.5%
Marital and Parental Status. 108.57
Pregnancy. [85. 93); 108.57(b)
Pregnancy as Temporary Disability. [85.
93}; 108.57(c)
Pregnancy Leave. [85. 83. 34]; 10€.57(d)
Pre-Employment Inquiry
Recruitment, [83. 90, 91. 95
Sex as s BFOQ, [96): 108.6"
Student Employment, [88): 106.36
Tenure. 108.51(b) (2)
Exemptions. 5. 27. 28, 29. 30, 53); 106.12(b).
106.13, 108.14, 106.15(a). 106.15(d). 106.16

F

Federal Financial Assistance. 108.2a)
Financial Assistance to students. {48, 80, 81};
108.37
Athletic Scholarships. (48, 64, 83); 108.37(d)
Foraign institutions, study at [83]; 108.31(c)
General, 106.37
Non-need scholarships. [82]; 108.37(b)
-Pooling of sex-restrictive. {48, 81, 62);
108.37(b)
Sex-restrictive aseistance through foreign
or domestic wills [48, 81. 62}; 106.37(b)
Foreign Scholarships, see “Financia!
assistance™ 106.37 and "Asasistance to
‘outside’ discriminatory organizations”,
106.31(c)
Fraternities/Sororities
Social. (53, 27, 28); 106.14(x)
Business/professional. {40, 53, 27, .8);
106.31 (b) (7) .
Honor societies, (40, §3}; 124.51(b) 7)
Fringe benefits, [67. 88, 88); 106.56, 1¢8.39
Part-time employees, [88]
G

Grievance Procedure, see “Designz 1 of
responaible employen™, 108.8(a}. (b}
H

Health and Iisurance Benefits and Servicas,
[87. 88, 33); 106.39, 108.53
Honor societies, [40. 53); 108.31..) (7)
Housing, 108.32
Generally. [42); 108.32(b)
Provided by recipient, 108 32(b)
Other housing, [34}; 108.32(c)

]

Job Classification and Structure, 108.55
L

LEA’s, [44]; 108.35

M

Marital and Parentai Status

Employment

General. (85. 83, 94); 106.57

Pregnancy, (83. 83, 94); 108.57(b)

Pregnancy as a temporary disability. (85,
93. 94}; 108.57(c)

Pregnancy leave. [85, 83, 84); 100.57(d)

Students

General, [49]; 106.40(a). (b) .

Pregnancy and related conditions, {50|;
108.40(b) (1) (2) (3) (4) (5)

Class participation. [50]; 108.40(b] (1)

Physician certification. [50}; 108.40(b) (2)

Special classes. [50}; 108.40(b) (3)

Temporary leave. (S0): 108.40(b) (4). {5)

Membership Practices of Social fraternities

and sororities, [27. 28, 53); 106.14(a)

Voluntary youth service organizations. (27,
28, 53] 108.14(c}

YMCA. YWCA and others. [27. 28. 53):
108.14(b)

Military and Merchant Marine Educational
Institutions. [29]; 106.13

P

Pooling, see “Financial Assistance”, 108.37
Pre-employment Inquiries
Marital status. [88, 95]; 108.60(a) -
Sex, 106.80(b}
Preference in Admissions. [35]; 108.22
See also “Remediel and Affirmative
Action"”
Pregnancy. Employment
General, (85, 93, 94); 108.57
Pregnancy. (85. 93, 94}; 108.57(b)
Pregnancy as temporary disability. (85. 93.
B4); 108.57(c)
Pregnancy leave. (85, 33. 94]; 108.57(d)
Students
General. [49. 50]; 109.40 (a) snd (b)
Pregnancy and related conditions; {50):
106.40(b) (1) to (5)
Clans Participation, [50, 53, 38]); 108.40(b) (1)
Physical certification, [50]; 108.40(b) (2)
Special class. [50}; 108.40 (b) (3)
Temporary leave, [50]: 108.40(b) (4). (5)
Private Undergraduate Professional Schools,
[30]; 108.15(d)
Purpose of Regulation, [13}: 108.1
R

Real Property. 108.2(g)
Recruitment
Employment
Nond{scrimination, (83, 91); 108.53(a)
Patterns, 108.53(b)
Student
Nondiscrimination, [34. 35]; 108.23(a)
Ra(%r)uiunant at certain Institutions, 106.23
Religious Organizations
Application, (29, 28); 106.12(a)
Exemptioa. [28); 108.12(b)
Remedial and Affirmative Actions, (16, 17,
24); 108.3
S

Scholarships, see “Financial Assistanca”,
108.37
Self-evaluation, (16, 22]; 108.3(c), (d)
Surplus P)roperty (ses Transier of Property
106.5
Duration of obligation 108.4(b)
Real Property 106.4(b) (1)
T

Textbooks and curricular materials. [52, 79,
80); 106.42
Termination of funds, [10, 11]
Transfer of property, 108.5
Transition Plans
Content of plens. 106.17(b)
Differsnt from Adjustment period. (78];
108.41(d)
Submission of plans, 106.17(a)

Appendix A-~Guidslines for Eliminating
Discrimication and Denial of Services on the
Basis of Race, Color, Natfonal Origin, Sex,
and Haodicap in Vocatiooal Education
Programs

Note.—For the text of thess guidellnes. see
34 CFR Part 100, Appendix B
[44 FR 17188. Mar. 21, 1979)

[FR Doc. 80-13450 Flled S-8-30: 8:43 am)
RLLING CODE 4110-02-M
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ARE THERE TIMES WHEN YOU MIGHT BE AN HARASSER?

Pay attention to how others respond to what you do and say.

Don't assume that your co-workers or employees enjoy comments about their
appearance, hearing sexually oriented jokes or comments, being touched,
stared at, or propositioned.

Think about the impact of what you dc and say on another peron's attitudes
toward work, job performance and self-esteem.

Talk to your spouse, family members, or close friends about experiences
they might have had with sexual harassment. As people describe the vul-
nerability, powerlessness, or anger they experienced as victims, relate
those feelings to experiences you have had.

If you are a supervisor, do not assume that individuals who work for you
will tell you if they are offended -- or harassed -- by what you say or
do. Remember that one of your employees may be "smiling on the outside,
but cringing on the inside" simply because you are the boss.

Remember that sexual harassment is against the law. Recent court decisions
have resulted in both orgarizations and individuals paying large fines.

- 103 -

125
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