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All states have sunshine laws intended to represent the best

iﬁterest of the;public by requiring public business and the recocrds
beftéining to that bﬁsiness to be open to the public. Sunshine laws
7¢ha11enge personnel recruitment in higher education administration
by infringing on individuals' rights of privacy; therefore, some
"states exempt such personnel recruitment from the scrutiny of the
sunshine law. Authors of literature on this subject do not favor
conducting searches for college and university administrators,
‘¢3pecia11y college presidents, in a completely open environment.
éandidates for a vice presidential position and selected members of
the search committee at the University of North Florida say they do
not favor completely closed searches. The position of this writer
1is that although total confidentiality of the search process is not
desirable or necessary in choosing administrators in higher
’eduéation, neither is a completely open search process. Two
 exembtions to sunshine laws should be allowed: one that would

require the release of the names and information about only those

k9

'caﬁdidates under serious consideration and one that.would permit the
sear;h commi;tee, if elecped from an appropriate constituency, the
'right‘toidéliberate in private. This position represents a
éémpromise betweenbéxftemes andrprotects the»individual rigﬁts of
:bQEH aﬁpiidéﬁts and'séarch’committee members WitﬁQUt comprohising

the public's essential right to know.



Introduction

A sunshine law is a state statute which requires the conduct of

public business to be done in open session (Block, 1985a) and the

records of public business to be made available for public

inspection (Sunshine Law, 1985). Applied to recruitment of state

employees, including higher education administrators, a sunshine law
requires personnel search committee meetings to be open to the

public and all documents pertaining to a personnel search, such as

resumes, letters of recommendatiqn, and minutes of meetings, to be
available to the public. All states have some form of sunshine
law. However, the degree of openness of the law varies from state
to state, allowing some states more flexibility in personnel
recruitment. Also, some sfate statutes allow exemptions for

patticularly sensitive situations, such as searches for top level

college administrators. Pennsylvania has the most relaxed sunshine

law in the nation in respect to these searches. The State of

'Florida has the most rigid (Peebles, 1985).

| Tﬁe recruitmeng of administrators, particularly presidents, in
‘highef education at state owned colleges and uniyersifies has given
»rise to controversy overighe proper balance'bf the public's rigﬁt to
 kﬁ9w‘agaihs£ the;rightsrof privacy of candidates and the charge of
the ééarch committee‘:O be as thorough, effeétive;kand,efficientﬂas
possible (égeb1e§, 1985).

| Iﬁ Flo;idaighé Sunshine Law has been the'subject of &ébafe

“ since it was enacted by the legislature in 1967. vThere‘was
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precedence for the law in legislation enacted in 1905 which required
cities and towns in Florida to hold open meetings. After World War
II, the demand for more openness in government increased, although
‘the literature attributes no specific origin to this phenomenon.
During the 1950's and 1960's, several western states enacted open
meeting laws. In Florida, the main impetus for redefining the open
meeting law was the vociferous advocation of the med:ia for more
accountability of government beyond the local level. When hearings
on the proposed law revealed that one state commission had employed
convicted felons, personnel matters, including those at state
‘colleges and universities, were emphasized in the Sunshine Law and
the bill pasced (Barnes, 1971).

The objective of this paper is to state a position regarding
the Florida Sunshine Law as it applies to the issue of personnel
recruitment in higher education administration at state-sponsored
institutions. The writer will first examine the issue by reviewing
thé literature apd drawing from personal experience with candidates
for a state university administrative position and the associated

search committee members.

:promptedithe writer to ﬁndertake further studf of the brobléms of
SQnshiné'lﬁws. A §Omppfef search of education literature, conducted
in Jgnuéty 1986,fuﬁébyered gigﬁt othér'afﬁiéles pertaining‘to search
Jqémmitgée$ 6r;bersohneii;ééfgitmeﬁt;‘;orgollege adminiétrétors

rinqludihg degns and presidents; and to pfivacy3 confidentiality, or

~Page 4.

Q ;{55;
ERIC

Aruitoxt provided by Eic:



- sunshine laws. All nine articles addressed presidential sear~in=s
spe;ifically if not exclusively. Five of the articles dealt with
searches in general, mentioning confidentiality or the sunshine laws
(Felicetti, 1984; Nason, 1980; "Presidents Make," 1984; Riesman,
1983; Unglaube, 1983), and four of the articles dealt exclusively
'with searches and the sunshine laws (Ashworth, 1982; McLaughlin,
1985a; Mclaughlin, 1985b; Peebles, 1985).

O0f the nine articles, three discussed the controversy from a
completely neutral position (McLaughlin, 1985a; Nason, 1980;
Peebles, 19853). All the remaining articles took a negative stance
toward searching for college and university administrators wifhout
protecting the rights of privacy of both the applicants and the
members of the search committee.

The primary objection of the six taking a negative stance
‘toward sunshine laws was the perception that publicity discourages
'good candidates from applying for positions. The applicant for a
top»level administrative position in higher education is generally

'élrgady'in a high level position at & college or university. The

‘;information tha; tﬁe person is a candidate for another position

..‘iﬁpliésbto’officials and subordinates that the candidcdate is unhappy,
:f’éfodiﬁg the candidate'sveffectiveness and indicating a lacg of

‘;Lbfgityfwhich‘Qeakénéd‘mprale at the candidate's current instifution
'ikA%gwéfth,ilésﬁif’ Pﬁblicity. it was argued,'becomes arviolation of -

jthefcéhdidates‘ rights of privacy (Peebles, 1985)} In his. article,

1A$ﬁw6fth‘(1§82),’who at the time was Commissioner of Highér'

Educétionrin:Texas;fillustfdtes this viewpoint with a farcical
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dialogue between a potential candidate and a search committee member

to show how sunshine laws can actually promote surreptitious search

_procedures. Ashworth calls the sunshine laws a charade.

Rieswvan (1983), professor emeritus from a college in New

'England, argues that privacy is essential to attract good

candidates, and supports this position by citing the difficulty
Ashworth had with the Texas legislature and the resulting bad
publicity he received when he tried to claim exemption from the
Texas Open Record Law to protect the privacy of applicants for a
position. Riesman's studies with McLaughlin support the contention
that some good potential candidates will no; apply if applying will
expose them to a circus of publicity.

McLaughlin (1983, 19852), a research associate at a prestigious

private university and perhaps the country's leading authority on

" sunshine laws related. to recruitment in higher education, conducted

a survey of 65 colleges and universities that were searching for

presidents during an eight-month period with:n 1980 and 1981. The

'result‘of McLaUghlihfs survey would indicate that complete
.éonfidgnfiality incféases the applicant pool, expedites the search
,yptocedure, and enshreg»more frank evaluation of the candidates by
£B¢ seafch cbﬁﬁittée.' Although ﬁcLaughlin takesra neuﬁral positioh
.éﬁ;copfiden:iéliﬁy in ‘her research articles (Mctaughlin,,l983;
;fféB?#};‘in‘aﬁﬁther érticleishg aegailshthe_prdcedureg forband.the

flré@ards:of ébsolhte‘Cthidentiality (McLaughlin, 1985b).

In articles discussing general procedures for recruiting

1;@611egé administf§t6r95 Fé1icetti (1984) ahd ﬁnglaube (1983), both
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of whom have held positions as college deans, also advocate total

confidentiality, especially in the recruitment of college

~presidents. Nason (1980), past president of two small colleges,

“while taking a less stringent approach to the presidential selection

process, notes that the majority of candidates would prefer
confidentiality. He does, however, acknowledge that sunshine laws

do not allow confldentiality in some states. An article which is

‘attributed to the Association of Governing Boards of Universities

and Colleges returns to the position that confidentiality is

imperative, stating:

The greatest damage done to the search process, however,
usually occurs once it is underway, if (by law, by practice,
by leak, or by investigative reporting) it is thrown open to
general public scrutiny of individual names under
consideration ("Presidents Make," 1984, p. 30).

Finally, the article by Peebles (1985) presents a journalistic point

of view, reporting the issues that have brought the sunshine laws in

recruitment in higher education administration into question: the

public's'right to know weighed against the candidate's right to

privacy and the responsibility of the search committee to locate the

best possible person in the least amount of time.

None of the articles discussed above favors the sunshine laws

,iﬁ fecruitment of administrators in‘higher education, primarily
because the laws are perceived as infringing upon the candidate's
.righﬁ‘tq Privacy and’;hereby keeping some well qUalified candidates

Mfrdm‘applying.‘

—— v ———————— L LD

'fThéTQriter;,in.addition to sﬁrveying the findings of the
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vliteratﬁre, has had an opportunity.to speak directly to candidates
kfor'the positien of Vice President for Academic Affairs at the
University of North Florida. The search for an administrator to
fill this position has been conducted entirely in the open by a
committée of elecPed members from the university community, and
produced sixX finalists, each of whom was invited to the university
for 2 day of interviews. All members of the university community,
of which this writer is one, were invitéd to meet the finalists, a
summary of each finalist's curriculum vitae having been made
available to these members. This writer addressed to each
candidate, as well as to two members of tﬁe search committee, the
question "What do you think of the Florida Sunshine Law as it
.apﬁiies to recruitment of administrators in higher education?"
Reac:zions of those questioned, although mixed, were not as
negative as the views in the literature had been. The first
‘candidate to whom the question was posed did not realize the extent
of the Sunshine Law in Florida but thought that allowing public
véccésé to every part of the search procedure, even to letters of
'recom$endat19n, was excessive (name withheld, personal
’;pmmunication, february7l7, 1986). The second‘candidate, a
Fiéridian who had extensive experience with ﬁhé Sunshihé'Law, could
1;ivé with the ;aw buﬁlghoughf.thgt'it limited the applicant pool and
 §oﬁ1dAbe‘ﬁodgrétéd‘after-theﬁnext gubefnatorial.electioh (name'
fQiﬁhheid; pefsonal coﬁmhnicétion;“Fébruary 19, I986). The third
;C;ﬁaiaéte (name'withhéld, pefsqnallcqmmunication; Fébrﬁafy 20, 1986)

5§hdwﬁhe fourth candida;e (namévwithheid; personal communication,
Pagé,B
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'fwasy'

Fébrhary 24, 1986), the latter an in-house candidate, each knew the

‘extent of the statute and had no problems with it. The fifth
 qahdidate described the law as a mixed blessing which limited the
,nuﬁber of candidates but made those who did apply more honest (name
‘withheld, personal communication, February 25, 1986). The final
‘candidate knew people who had decided not to apply for positions
’because of sunshine laws and therefore favored moderation of the

laws (name withheld, personal communication, March 6, 1986).

The two members of the search committee also differed in their
attitudes toward the Sunshine Law. One committee member wholly

endorsed the concept of complete openness in searching for

‘administrators in higher education, saying that if a candidate

hesitated to apply for a position because of the exposure that might

result, it was the candidate's problem, not the state's (name

- withheld, personal communication, February 14, 1986). The other

committee member thought that the Sunshine Law actually promoted sub

rosa discussion and decision making (name withheld, personal

communication, February 17, 1986). The writer did not poll the

‘other ten members of the commithee because of scheduling

~limitations.

In summary, four OF the candidates interviewed said that they

‘thought the state's Sunshlne Law should be modified or moderated

‘primarily‘because_the,law limited the‘number.of perspective

candidates'for §OSitions in hlgher education admlnlstratlon., Two of

the candldates sald that they were satl f1ed with the law as it

The‘twa members ‘of the search'committee who were interviewed
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were also divided in their opinion of the Sunshine Law. None of the
cahdidaﬁes or members of the search committee, however, considered
;otal cohfidentiality necessary or desirable to recruiting
‘edministrators in higher administration.

Position

This study of confidentiality in personnel recruitiment in
higher education administration found a range of pesitions from
.wholehearted endorsement of fullldisclosure (name withheld, personal
~communication, February i4, 1986) as required by the Florida
Sunshine Law, to advocacy of total confidentiality (McLaugalin,
1985b) as made possible by exemptions to the Pennsylvania sunshine
kstatute (Peebles, 1985). The writer finds both positions excessive.

The Sunshine Law should not be rendered impotent by exceptions
or eliminated completely because it does help assure that government
- business will be conducted Fonestly. In spite of this, the writer
cannot dismiss the views of those authors and candidates cited who

think that the extent of the Florida Sunshine Law actuzlly erodes

the welfare of the population it is intended to serve by inhibiting

:,personal freedom, and therefore the writer takes the position that

it should be modified. .

‘It is.easy to dfeft»a scenario, as did Ashworth (1982), to

‘111ustrate 4 situation in which a college admlnlstrator is tempted

-~ to apply for an‘adye;tised Position but hesitates to do so because

Eofesdme of the repercussions. This scenario would reflect the

iattitudes of the offlclals to whom the he51tant candldate presently

Q;eportsias well as thelsubordinates whose confidenee the candidate]

o Page 10°‘
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must maintain to continue to perform effectively during the search
procedure and afterwards, should the candidacy prove unsuccessiul.

It is likewise easy to construct a scenario in which a person

‘hesitates to be on a4 search committee or, once on a committee,

becomes not necessarily less honest but less forthright, because of
the open nature of the search.

The Sunshine Law should be amended to include two exemptions
that would help protect the rights of individuals without infringing
on the public's right to know. The first exemption is one that
would require public disclosure of the names and application

documents of only those applicants under serious consideration. In

the recent vice presidential search at the University of North

Florida, about 200 applicants were screened to secure the six people
who were interviewed (A. Farkas, personal communication, February

14y, 1986). Although the potential for misuse of the names or

‘application documents of those persons eliminated may have been

minuscule, it seems unnecessary for their names and documents to
have been made publicly available, and it is difficult not to
suspect that some well qualified people were dissuaded from applyihg

by the potential for disclosure of their names.

A second exemption that should be incorporated into the Florida

'Sunshiﬁe»Law is one that would allow a search committee, whose

members have been elected by the body seeking an administfator, to

meet in closed session to protect the privacy of the individual

members. Since a committee makes. decisions as a unit, it is the

committee décisions,tﬁat‘are‘significant;'hot'the.votes and opinions 7

HPage@ii'




wOfvindividuai,members. Individual votes and opinions of elected
-cpmmittée members should not be subject to public scrutiny.
If these two exemptions were included in the Florida Sunshine
LLaw; search committees could work more effecti&ely from a larger
onoi of more highly qualified candidates without compromising the
;bpublic's fight to know essential information, namely who the
fiﬁaiists were and how the committee voted as a unit.
All states have sunshine laws that require public business and
:the record of that business be open to the public. These laws
i?ﬁallenge personnel recruitment in higher education administration
by. infringing on individuals' rights of privacy; therefore, some
statés exempﬁ such personnel transactions from the scrutiny of
suﬂgh}ne laws. Authors of literature on this subjects do not favor
conducting searches for college and university administrators,
especially presidents, in a completely open environment. Candidates
for a vice presidential position and selected members of the search
éommittge at the University of North Florida say they do not favor
. completely closed séarches. The ﬁosition outlined by this writer
repfesénts a compromise which protects the rights of privacy of both
'candiAates and search committee members without compromising fthe

 pub1ic's essential right to know.
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