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The views expressed in this paper are the authors’ and do not necessarily refiect the
views of the Education Commuission of the States

The Education Commussion of the States i1s anonprofit, nationwide interstate compact
formed in 1965. The primary purpose of the commiss.on Is to assist goverr ars, state legislators,
state education officials and others to develop policies to improve the qualty of education 2t all
levels Forty-eight states, the District of Columbia, American Samoa, Puerto Rico and the Virgin
Islands are members The ECS central offices are at 1860 Lincoln Street, Suite 300, Denver,
Colorado 80295, The Washington office 1s in the Hall of the States, 444 North Capitol Street, N W ,
Suite 248, Washington, D C 20001

It 1s the policy of the Education Commission of the States to take arfirmative action to
prevent discnmination in its policies, programs and employment practices
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The law requires fairness in public
policy It requires programs tc be free from
discrimination based on race, sex or other
inappropriate attributes of employees and
participants It requires rational decision
making These principles should guide any
sound policy for promoting teacher quality

Th|s paper reviews the legal

= |s the program equitable to teachers?
environmentsurrounding initiatives to iImprove
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the quality ofteaching As ageneralrule, laws
do not pose barriers to these initiatives, but
legal constderations may aftect how initiatives
aredesigned Teacherimprovement programs
must comply with federal and state constitu-
tional requirements for due process, equal
protection and freedom of speech State laws
covering authorty to create such programs,
collective bargaining and civil rights may also
be important

The following are the most
significant legal questions to be asked of any
teacher improvement program

8 Who shouid decide basic policy? Does
the state board have the authority? Do
iocal education agencies? Is new
legisiation needed to carry out a particular
policy?

= Does the program confiict with existing
laws, particularly coilective bargaining
and tenure iaws?

= What minimum constitutionai require-
ments of fairness must be met in the
operation of the program?

Does it provide equai opportunity to racial
minorities, women and other protected
groups?

= Does t.ie program threaten teachers’
freedom of speech or academic freedom?

A body of case law dealing with
very similar situations — ment pay in post-
secondary nstitutions, for example — can
provide guidance in answering these
quest.ons Statutes should also be consulted
Failure to resolve conflicts with existing laws or
to base a program on proper legal authornty
candelay imglementation, possibly cause the
program to be declared unconstitutional and
cost money Proof of race or sex discrimination
againstteachers canresuit in costly judgments
against a state or school district A program
implemented in a way that violates require-
ments for free speech ordue process can also
be expensive The resuits of policy errors
extend far beyond the obvious costs of back
pay and attorney fees tothe costs of [ost talent.
exceptional teachers will leave a system that
treats them unfairly

(=]




1. WHO DECIDES POLICY?

g - : l; E ,
Three major bodies are responsible '

for public elementary and sec ondary education

polcy state legisiatures, state boards of

educationandlocal education agencies State

constitutions place ultimate responsibilty for
ecucation on the legislature State boards of
education may be createa by the constitution

or the legistature Because they are generally
administrative in nature, state boards of
education interpret policy enacted by the
legislature Legislatures and some state
constitutions give state boards specific
pollcy-makmg authonty, but this authonty is
often imited
o
5 Local education agencies, like
state boards, are cieated either by state
constitutions or legislatures These agencies

fall under the general supervision of the state
board of education and have day-to-day
responsibility for school operations 2 Although
they bear much of the responsibility for
providing education, therr ability to initiate
policy islmited Once astate policy isin place,
local agencies may carry it out only as
determined by the legislature and interpreted
by the state board >

ERIC 5 >
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Delegation of Authority

State legislatures have plenary
power, that is, they may develop any kind of
policy they wish, as long as it does not violate
constitutional requirements Legislatures most
often exercise this power by enacting general
policies and delegating implementation The
delegation doctrine governs the amount and
type of authonty legislatures can give an
administrative body Thus, a legislature may
exgand or withdraw powers 1t has conferred
by statute on a state board, but itmay not alter
board authorty derived from the state
constitution * Additionally, the separation of
powers implicit in state constitutions forbids

eLRIC
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legisiatures from delegating lawmaking
authority or altering the constitutional gover-
nance scheme

When these delegaticn rules are
applied, results vary according to the source
of authority and the body attempting to
exercise authority Consider the simple
question of whether the state board or the
legislature has authority to set standards for
graduation fromteacher training institutions I
the state constitution delegates authority to the
state board to set th se standards, the
legisiature may not (ss a law requiring
standards different from those set by the
board The legislature could establish
graduation standards only if the constitution

were amended By contrast, where the state
constitution specifically authonzes the
legislature to set these standards, the
legislature cannot hand this task to the state
board of education without, at minimum,
offering the board some statutory guidance
The requirement that lawmaking authority
remain in the legislature Is violated If the
legislature fails to provide this guidance
Where the constitution 1s silent, the legsslature
may set whatever standards it wants, or it may
delegate the responsibility for setting
standards to the board °

A legislature’s delegation of
authority also 1s ''nconstitutional when
delegation 1sto  nonpublic agency ® Thus,

5
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states considering changing teacher pay
systems should he carefu' that the respon-
sibilities of state officials (for program design
or program monitoring, for example) are not
delegatedtoteacher unions or other nonpubliic
groups

Limits on Agency Authority

Any time a public agency acts
beyond the authority given in the constitution
or statutes, the action 1s termed ultra vires. A
statute must expressly authorize an agency
actionorthe action must be reasonably implied
— that 1s, it must flow naturally from express
authonty 7 For example, where a statute
requires the state board to hire a superinten-
dent of public instruction, the board has
express authontytotake that action The board
may then create job qualifications, place job
announcements, interview applicants and
perform other tasks, using the authority implied
in its duty to hire

A recent Louisiana case de-
monstrates anultravires action The Louisiana
legisiature established a supplemental pay
plan forteachers who in five years completed
15 hours of additional study in their fields A
“Professional improvement Committee” was
established to administer the plan When the
committee in~.reased the hours of additional
study to 30, the court held taat this action
exceeded the committee’s authority ® An
agency action that cannot be traced to the
constitution or a statute or an action that
conflicts with them 1s uitra vires and void




2, CONFLICTS WITH EXISTING LAWS
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New legislation must coexist with
laws already In place Legislatures should,
therefore, routinely examine old laws to
determine whether amendments are needed
to make them compatible with new laws If old
and new stat.utae conflict, courts will first try to
make ther cumpatible, allowing the more
specific rules ‘o prevaill If this 1s impossible,
the new law will be treated as implicitly
repeaing tre old

GEMC
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Newteacher initiatives may require
restructuning of often complex personnet
provisions Administrative procedures,
performance evaiuation requirements, and
tenure or seniority laws present possible areas
of conflict The legislature may always revise
personnel laws, of course But since many
existing laws provide protection for teachers,
abrupt removal s likely to cause dissension, if
not court challenge

Tenure Laws

Exlstmg teachertenure laws are for
the most part compatible with pay-for-perfor-
mance initiatives Every state provides for
public school teachers to remain employed
unless they are dismissed for cause Sorne
state statutes use the term “tenure,” others
speak of “permanent employees” or “continu-
INg status " In 30 states, teachers who have
not been given notice of nonrenewal receive
tenure almost automatically after a penod of
probationary employment (usually three
years) In other states, <pecific actions must
be taken forteacherstn recewve tenure ® Some
tenure statutes do no address performance
evaluation, some address it in great detail, and
some authorize the state boardto address it '°
In any case, performance evaluation require-
ments can be adaced to tenure policies
Although many observers feel that tenured
teachers are not subject to sufficiently cntical
evaluation, the basic concept of tenure
requires evaluation before teachers acquire
this status, and permits dismissai of Incompe-
tent teachers
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Tenure 1S generally regarded as a
statutory nght rather than a contractual one
This means that a legisiature may alter or
abolish tenure without constitutional prob-
lems " Inthe rare case where atenure system
confers contractual nghts, due procass
requirements and constitutional prohibitions
against impainng contracts protect teachers
As arule, laws changingtenure rights must be
prospective rather than retroactive Note too,
that tenure laws or other laws that prohibit
demotions or pay reductions may automatically
perpetuate master teaching positions, unless
these positions are explicitly made tempo-
rary 12

Collective Bargaining Laws

Ensunng that newteacher policies
are compatible with collective bargaining laws
presentsintricate problems The 33 states that
require or allow teacher collective bargaining
must carefully considerthe effect of these laws
on any new system of financial reward based
onment Thelaws vary w.dely inlanguage and
scope Allbut ahandfulhave been enacted in
the past two decades, many are still under-
going legislative amendment, and the courts
have been active in corstruing them

Whether teacher perfornance
initiatives will be subject to bargaining
depends on the nature of the collective
barganing scheme The legislature may, of
course, amend prior law, but politically this may
proveadfficulttask Thewisestcourse will be
to examine the collective bargaining law
carefully to determine what must be negotiated,
what may be riegotiated and what I1s exempt
from negotiation

Specmc provisions of some laws
have direct implications for performance-
based pay programs Generally, wages,
benefits, and terms and conditions of
employment are subjectto collective bargain-
ing Standards used in evaluation are not ikely
to be covered by collective bargaining
agreements Intiatives that affect wages would
seem to require bargaining in virtually all 33

11

states, although many state statutes have other
provisions that allow differential vages,
rewards and promo.ions

Eleven states with collective
bargaining arrangements snecifically exclude
mert systerns from negotiation 3 Kansas,
for example

The scope of a memorandum of
agreement may extend to all matters
relating fo conditions of employment,
except proposais reisting to . .. the
authority and power of any civii service
commission, personnel board,
personnel agency or its sgents
established by statute, ordinsnce or
special act to conduct and grsde merit
examinations and to rate candidates in
the order of their reiative excellence,
from which appointments or promo-
tions may be mad-...."
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Kansas law also specifies that the
collective bargaining statute will not diminish
the night of a public employer to decide how
to carry out operations or to determine which
personnel are responsible for which tasks It
expressly states that a bargaining agreement
cannot change matters that have been fixed
by statute or by the constituton '® The
combined effect of these laws 1s that a
performance-based pay system may be
instituted whether or not the bargaining unit
approves However, the amount of money paid
toteachers on careerladders or the amount of
bonus pay for exceptional teachers must still
be negotiated

ln lowa, the collective bargaining
statute covers wages, supplemental pay,
senionty, job classifications, evaluation
procedures and inservice training Further,
teachers are specifically excluded fromacivil
service requirementthat all appomntments and
promotions be made solely an the basis of
merit and fitness '® In lowa, wvirtually any
pay-for-performance initiative must be
negotiated

Where the collective bargaining
law and a new teacher-pay law conflict, the
collective bargaining law may determine whick
will prevail

= In Connecticut, the terms of the bargain-
ing agreement prevail over statutes and
reguiations.'”

= in Wisconsin, the agreement supercedes
statutes relating to wages, hours and
conditions of empioyment.'®

= in Washington, the agreement prevails
over rules and reguiations oniy.'®

= In Hawalili, the coliective bargaining
statute prevaiis over specific sections of
law and administrative reguiations.?®

= In Florida, Kar.3as, Minnesota and New
York, provisions that conflict with
existing law wiil not become effective
until the legisiature resolvas the conflict.
This reverses the usuai courtrule thatthe
most recent enactment prevaiis.®!

® In Kansas, constitutional and statutory
provisions may not be bargained; in
Wisconsin, statutory missions and goale
may not be bargained.??

= In Maryiand, the iocai schooi board
determines the final scope of negotia-
tion.®

Each state needs to examine its
collective bargaining and public employment
laws to determine what elements, If any, of a
pay-for-performance program need to be
negotiated A reminder s.aies that permit
collective bargaining agreements to super-
cede statutes may be vinlating the rule against
delegating essential iawmaking responsibility
to a nongovernmental body

12




3. HOW TO ASSURE FAIRNESS

The fourteenth amendment to the
U S Constitution prohibits states from
depnving "any person of ife, iberty or property
without due process of iaw  "?* State
constitutions have similar provisions The
overriding purpose of these clauses 1s to
protect individuals fron arbitrary sta’e action
In a word, they require the state tr te far

FRIC i 13 "
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What Triggers Due Process?

Due process Is tnggered when an
action affects a propenty or liberty interest of
an employee In Board of Regents v. Roth,
theU S Supreme Courtmade itclearthatthe
question of whether a property right existsis a
matter of state law or construction

Property Interests, of course, are not
created by the Constitution. Rather they
are created and their dimensions are
defined by existing rules or understand-
Ings that stem from an Independent
source such as state law — rules or
understandings that secure certain
benefits and that support ciaims of
entitiement. . . .»*

leerty interests include constitu-
tionally protected nights, such as free speech,
butthey alsoinclude intangible interests such
as an individual’s interest in obtaining future
employment In Roth, the Supreme Court
explained the parameters of an employee’s
liberty interest “ltstretches the concept toofar
tosuggest that a personis deprived of ‘liberty’
when he 1s simply not rehired in one job but
remains as free as before to seek another "26
Finng an employee seldom infringes a liberty
interest that the courts will recognize

Due process may be triggered
where public officials hire, promote, reward or
dismiss employees.?” Teachers who do not
meet the critenia for ment pay, bonus pay,
promotion or appointment as master teachers
cannot reasonably expect a heanng because
the interest in continuing employment 1s not
affected, but notice and fairness in the
evaluation process will be required ® On the
other hand, a decision not to promote an
eligible teacher on a career ladder would

robably invoke the full panoply of due process
if fallure to move up the ladder affects the
teasher’s Interest in continuing employment 2°

What Process Is Due?

AII teachers are entitled, at
minimum, to a system inwhich procedures are
uniformly applied and articulated in advance
Aswell, allteachers have arightto be free from

ﬂEl{llC

Aruitoxt provided by Eic:

arbitrary actions, and to expect an aagency to
follow its own rules and regulations

Where states have altered
graduation requirements for high school
students, courts have required two or three
years' advance notice 3’ There 1s no simitar
preceuentior teachers Butthe notice required
for implementing a pay-for-performance ptan
will be affected by factors such as coliective
bargaining agreements, existing state law and
regulations governing teachers, the require-
ments ofthe proposed plan and, of course, the
effectof the planon aproperty interest Notice
must be substantial for a policy that affects the
status of tenured teachers Notice willalsobe
required when a policy affects the terms of a
bargaining agreement Notice In all cases
should be sufficient to allow those affected time
to meet new requirements

The need for formal procedures
increases with the significance of the interest
affected For example, procedural require-
ments are more strict for dismissing a
permanent teacher (who has a property
interest) tnan they are for dismissing a
probationary teacher (who generally has no
reasonable expectation of continuing
employment) %2 Of course the general rule that
probationary teachers have no cortractual
Interest in continuing employment, and
therefore no due process rights, may be
altered by statute or regulaticn Several states
require that, before termination, a probationary
tea cher be given a statement of reasons In
these states, failure to provide reasons would
violatz due process 3

14




The Adversar‘ai Proces.;

ln some cases, an adverse action,
such asdenial of a promotion, will require only
aconversation to satisfy due process Butoften
personnel actions aqainstteachers willinvoke
the full and formal requirements of due
process ** When a teacher's interest in
continuing employment 1s affected, he or she
must generally receive adequate notice of the
adverse action, a heanng and arnghtto review
Specific aspects of these and other require-
ments are discussed below

Adequate Notice

A teacher must be given enough
time to prepare a deiense to charges given as
grounds for dismissal What constitutes
enough time willvary with the action taken and
the interest of the employee Nonrenewal of a
probationary teacher's contract or placing an
unfavorable evaluation in a teachers’ file will
require mimnimal notice, but dismissing a
tenured teacher will require early and detailed
notice 3°

Hearing 1

A tenured teacher who has
received notice of an impending adverse
action has the opportunity for a hearing The
hearing allow s both sides to present materals
relevantto the proposed personnel action The
teacher generally has arnght to cross-examine
witnesses presented by the opposing side,
present witnesses on her own behalf,
challenge the validity of evidence proffered
against her and enter supporting evidence
Whether she has anight to counsetl i1s unclear,
that rlght may, of course, be granted legisla-
tvely.”® Teachers have only an opportunity for
a hearing rather than a night to one, failure to
respond in time will result In loss of the
opportunity
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Unbiased Decision Maker

Due process also requires that
decisions be made by unbiased decision
makers %7 Some pay-for-performance systems
establish state or local commitiees of teachers,
administrators and lay people to reccmmend
recipients of supplemental pay, or evaiuate
teacher performance Since due pro.3ss
requires impartiahty, a process for eiminating
biased committee members Is important

Final Decigsion Requirement

Due process requires that an
administrator make a final decision on the
merits of an action *® These administrators
must have access to the complete record, and
although they may rely on the recommenda-
tions of a hearing officer, the basis for the
decision must be made clear *° This require-
ment assures that people know who madethe
decision and why In most instances, a final
administrative d. cision must precede judicial
review

Judicial Review

Juducual review of administrative
decisions affecting job status or wages Is
generally available to a teacher only when a
property or other mportant interest Is affected,
although it may be allowed under other
circumstances “° Most decisions on merit pay,
career l[adders and master teachers will not be
eligible for review However, where constitu-
tionally protected interests are challenged or
the constitutionality of a law 1s questioned,
judicial review may be obtained before
administrative remedies have been exhausted
Since judicial review of administrative
decisions 1s generally mited to the question
of whether a decision was arbitrary, capricious
or without regard to the law, the burden 1s on
the ccmplaining party to show that the decision
was tainted '




4, HOW TO ASSURE EQUITY

Equnable treatment of teachers is
not only good policy, itis required Occasion-
ally, however, blatant acts of discnmination
based on race or sex enter into the decision
to hire, fire or promote a teacher Most of the
civil nghts laws discussed below make such
intentional acts of discrimination llegat

VERIC .
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There 1S no intrinsic conflict
between equity and teacher incentives Pay
Increases based on ment, long used by
postsecondary institutions, have withstood
challenge based on equity considerations But
problems do occur when a system is
deliberately used to discriminate for inappro-
priate reasons That 1s, discrmination based
on a sound evaluation of a teacher's compe-
tenceis valid, basing such adecisiononrace
orsexis not Anindividual whoshows only that
he orshe hasreceived less-than-average pay
increases will not be able to establishthat the
constitution or civil rights laws have been
violated

Thus section will first rev.ew the
prnmary constitutional and statutory prov sions
for equity, and then will consider the cir-
cumstances surrounding testing and what to
dowhenraceor sex imbalanceis precipitated
by a pay-for-performance program

Federal Requirements for Equity

The Constitutior of the United
States forbids discrimina...n by public
agencies Sodo the federal Civil Rights Act of
1964, the Equal Pay Act of 1963, the Education
Amendments of 1972 and the Rehabilitation Act
of 1273 While these laws sometimes overlap,
they differ as to the populations protected,
activities covered, enforceme 1t mechanisms,
remedies authorzed and other detalls The
most important of these details are summanzed
belc v

The U.S. Constitution

The fourteenth amendment to the
Constitution requires states to provide “ejual
protection” to all persons It prohibits
intentional unequel treatment of groups of
people *? The U S Supreme Court, however,
hastaken a practical approach and will permit
differential treatment If there 1s adequate
Justification The level of justification required
by the Court depends onthe nature of the class

or night affected by the staie action A plan to
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improve education by rewarding excellent
teachers more than mediocre ones would
require as justification only a “rational basis”
— a legitimate government purpose — to
satisfy equal protection *> On the other hand,
a plan to treat people differentially based on
race will be subject to “strict scrutiny” and
require a “compelling” justification to satisty
equal protection ** Sex discrimination requires
middle-tier justification the discrimination must
serve “important” government objectives, and
a "substantial relation” must exist between the
classification and these objectives 4 If a
fundamental constitutional nght 1s at stake,
courts will require compelling justification and
stricter review Normally, a teacher's clam to
advancementor other rewards does not trnigger
stricter review 46

Civil Rights Act of 1964, Title Vil

Because courts prefer statutory
grounds for a decision, most challenges to
programs that disproportionately exclude
groups from jobs, promotions or other
employment benefits rely on the civil rights
statutes *7 Title VIl of the Civil Rights Act of
1964 prohibits employment discrimination
based on race, nationa! ongin, sex or religion
in the public and private sectors “® Certain
exclusions, however, are permissible The
statute expressly permits programs based on
seniority or ment Discnminationbasedonrace
or sex is allowed only if race or sex 1s a bona
fide occupational qualification {as 1t would be
for playing Cthello, which requires ablack male
actor) *°

The US Supreme Court has
identified two types of discrimination under
Title VIl ‘disparate treatment” in which some
individuals are treated differently from others
solely because of race, sex or other protected
classifications, and “disparate impact” in
which anemployment policy has a discrimina-
tory effect on an entire class of people in the
disparate treatment cases, the Court requires
atleast circumstantial evidence of discrimina-
tory intent °° In disparate impact cases, the

17

Court accepts statistics show!ng discrimination
against a protected group as prima facie
evidence of wrong-doing °' if the statistics
indicate imbalance, the employer must prove
thatthe policy that producedthe imbalance Is
relevant to the requirements of the job

In either type of case, courts
examine the reasons for decisions They
scrutinize the evaluation process, the criteria
used and the surrounding circumstances
Courts have, for example, overturned
decisions based on defective procedures,
treating the defect as circumstantial evidence
of discrimination 32 They have also accepted
policies based in part on subjective criteria.®®
Sanctions under Title VIl can include court
orders halting illega! practices, back pay and
reversal of some decisions

-
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The Equal Pay Act

The Equal Pay Act of 1963 prohibits
discnmination by sex in the payment of wages
for work requiring “equal skill, etfort, and
responsibility, and [performed under} simi-
lar working conditions "5* Seniority systems
andmerit systems are expressly excluded from
the Act By Supreme Court interpretation, the
law allows distinctions In pay for many reasons,
but not on the basis of sex >° Pay-for-perfor-
mance policies willgenerally survive an Equal
Pay Act challenge

Titie VI

Tnle VI of the 1964 Civil Rights Act
does not cover discrimination in employment,
butitdoes prohibit the use of federal funds in
employment training programs that discrimi-
nate racially °¢ Like Title Vi, Title VI prohibits
intentional acts ot discnmination against

15




individuals and will scrutinize the unintended
discriminatory effects of policies against a
class TitleVIregulations require correction of
racial imbalance in federally funded training
programs %’ Sanctions include the withholding
of federal funds

Title I1X

Tme IX of the Education Act
Amendments of 1972 prohibits sex discnmina-
tionin federally funded education programs 8
Like Title VI, it authonzes withholding of federal
funds as a sanction Unlike Title Vi, Title IX
contains numerous exceptions religious and
military institutions, traditionally single-sex
institutions and beauty contests, for example %°
Imbalance I1s not actionab e, because the law
provides that nothing in its broad prohibition
"shall be interpreted to require any educational
institution to grant preferential or disparate
treatment to the members of one sex on
account of an imbalance which may
exist "% The law covers all public and
private education institutions and expressly
authorizes judicial review ®' In two of the few
Supreme Court decisions made under Title IX,
the Court has held that an individual may bring
suit under Title 1X,52 and that 1t covers
employment &3

Section 504

lncemlves for teachers that fail to
consider the effect on handicapped teachers
can collide with Section 504 of the Rehabilita-
tion Actof 1973 54 This law, modeled after Title
VI, forbids discnimination againstthe handicap-
ped in federally funded programs It provides
that “[n]o otherwise qualified handicaoped
individual shall, solely by reason of his
handicap, be excluded from the participation
in, be denied the benefits of, or be subjected
to discrimination under any program or activity
receiving Federal financial assistance "%
Many of the rules for Tittes VI and VIl apply by
incorporation in the statute,®® and any

S ERIC
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procedure that works to disqualify handicap-
ped teachers must be relevanttothe legitimate
goal of rewarding excellent teachers

are invald If they do not clearly relate to job
performance 87 The Court's advice inthis case
IS Instructive

Special Issues: Testing
and Affirmative Action

Testing

Usmg tests poses some very
special problems Their use i1s expressly
allowed under Title VIl, as long as they are "not
designed, intended orused” for discnminatory
purposes Still, tests used to determine
applcants’ job qualfications have been
frequently challenged in disparate impact
itigation In Washington v. Davis, a leading
case, the Supreme Court held that employment
practices that tend to exclude racial minornties

Nothing in the Act precludes the use of
testing or measuring procedures;
obviously they are useful. What
Congress has forbidder: is giving these
devices and mechanisms controliing
force uniess they are demonstrably a
reasonable measure of job perfor-
mance. . . . Far from disparaging job
qualifications as such, Congress has
made such qualifications the controlling
factor so thatrace, religion, nationality,
and sex become Irrelevant.®®

Funhermore, the Court requires
that tests used in employment be thoroughly
validated for a job-related purpose ®°
Preliminary analysis of job requirements is
essential, since courts have consistently
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required states to show evidence of this
anaiysis and to demonstrate the relationship
between job requirements and the test "°

(The Educational Testing Service
which prepares the widely used National
Teacher Examination, has not validated this
test for promotions, merit pay or any other
inservice decisions and does not recommend
using it for these situations )

Affirmative Action

Race and sex imbalance s ilegal
under Title VIl where a policy has a disparate
impact on a protected group, and racial
imbalance violates the regulations under Title
VI Under the Constitution, however, public
agencies have not been held responsible for
correctingracialimbalance caused by factors
beyondtheir control The requirements of Titles
VI and VII, which together reach most
employment and employment training
programs and which are particularly relevant
in sex and race discnmination, mean that
policy makers should carefully monitor the
impact of incentive programs on female and
minonty teachers [fthese teachers are not fully
represented in the program, steps should be
taken to recruit them If this does not correct
the imbalance, poticy makers must decide
whethertheir criteria are defensible incourt I
the critenia are defensible. plaintiffs will not
prevall

Usmg quotas to solve this kind of
problem requires care, since quotas discrimi-
nateagainstindividualsin the overrepresented
class, usually whites and males 7' Courts have
accepted quotas, nonetheless, in a variety of
circumstances Generally, quotas must be
temporary and carefully designed to correct
past inequities Of course, districts already
undercourt orderto desegregate faculty must
consider the impact of any pay-for-perfor-
mance program on the racial balance in their
staff

In sum, courts can require that
incentive plans include an affirmative action
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component to remedy past violations of the
law It is also clear that courts may require
affirmative action only after making a formal
finding of wrongdoing 7?

State Laws Requiring
Equity for Teachers

States are free to enact equity
requirements more stringent and more specific
thanthose setby federallaw Nineteen states
have passed equal nghts amendmentsto their
constitutions that prohibit discrimination on the
basis of sex and require stronger justfication
for sex discrmination than does the U S
Constitution 7

Some state statutesclearly require
equaltreatmentandequal pay inemployment
Other state statutes guarantee equity in places
of public accommodation, and court interpreta-
tion will generally be required to determine
whether these statutes cover employment
State statutes guaranteeing equal treatment in
employment generally provide some or all of
the tollowing protections

= Equal treatment in determination of
salary, raises, benefits and other forms of
compensation

® Equal treatment in hiring and promotion
decisions

® Equal treatment in dismissal and firing
decisions

® Affirmative action by employers found to
have discriminated

Smce state laws may be broader
thanfederal faws, interms of persons covered,
actions covered and remedies, their potential
should not be overlooked ’* State laws may
alsobeclearer Forexample, it took a decision
by the US Supreme Court to determine
whether Title IX applied to employees of
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educational institutions Yetthe Alaska statute,
whichissimilarto Title IX, very clearly includes
such employees "

Some state statutes cover more
activities than their federal counterparts Title
Vi and Title IX, for example, cover employees
only in programs that receive federal assist-
ance’®whereas state statutes usually cover all
public employment regardless of the funding
sources

Academic Freedom

The right of teachers tofree speech
istwotold Like anyone else, ateacher has the
nght under the first amendment to the U S
Constitutior tospeak without fear of repnsal on
matters of concern outside the classroom A
teacher also has the nght under the first
amendment to academic freedom That s, a
teacher has the rnght to teach in a particular
way and to modity course content The U S
Supreme Court has declared that “[f]irst
[a]Jmendment nights, applied in Iight of the
special charactenstics of the schooi environ-
ment, are available to teachers and students
itcanhardly be argued that etther students or
teachers shed ther constitutional rights to
freedom of speech or expression at the
schoolhouse gete "*7 Tradition, teachers'
contractsor union contracts may also provide
for academic freedom

Teachers' academic freedom 1s,
however, somewhat limited in elementary
schools where courts have noted that young
children do not have the capacity to absorb
and understand many concepts that run
contrary to therr expenence and beliefs
Academic freedom s less limited for secondary
school teachers Asdescribed by one federal
court
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To restrict the opportunity .. . for the
free exchange of ideas would not oniy
foster an unacceptable elitism, it would
slso fail to complete the development of
those not going on to college, contrary
to our constitutional commitment to
equal opportunity. . . . Consequently, it
would be inappropriate to conciude that
ac&demic freedom is required only in
the colleges and universities.”

The teacher's nghttoteach derives
from the student's night of access to informa-
ton

The students’ right to know provides
the basis for the teacher's rightto teach.
The students’ rightto learn is, therefore,
the basic right, basic in the sense that
the United States has made every
attempt to provide a student with the
rightto a good education. Althoughitis
& derived right, the teacher’s right to
teach is a necessary one, if the student
is to learn.™

SChool officials retain the nght to
hmit activities that disrupt or jeopardize
students or the school environment Difficulty
arises only when decisions affecting teaching
are made forinapproprnate reasons Courtswill
balance the teacher's interest in academic
freedom against the interests of society as a
whole % Judgments against school districts
found to have violated first amendment nghts
have included payment of legal fees,
reinstatement of fired teachers and back pay '
But where teachers have refused to adhereto
curricular requirements®2 or have continued to
present intlammatory material despite
repeated warnings,®® courts have upheld
disciplinary action

Academ|c freedom, ihen, does not
give ateacher free rein over classroom
matenals, it merely protectstheteacher's right
to present matenal not specifically forbidden,
in a manner that 1s not provocative It also
protectstheteacher from adverse action taken
in repnisal for public statements or actions, or
for presenting material that 1s simply controver-
sial
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It 1s unlikely that pay-for-perfor-
mance plans will be designed to imit teacher
expression But these plans, no matter how
practical and fair, may be invaid if they are
used torestrict free speech in the classroom 84
The following examples illustrate situations in
which infrngement of academic freedom could
be alleged

® Teachers are retained or promoted based
on the test resuits of their students. The
teacher who requires students to
memorize specifics covered in a test is
rewarded; the teacher who focuses on
broad knowiedge of a subject does not
receive a promotion.

a8 Theboard of education, known to favor a
specific teaching methodology, decides
to impiement a career iadder program.
The oniy teachers placed on the highest
level of the iadder are those subscribing
to theboard’s preferred teaching method.

Academlc freedom cases have
focused un disciplinary action against
teachers for the techniques they use or the
ideas they express in the classroom Kefusal
to promote ateacher onthe basis of techniques
or ideas will be subject to the same legal
constraints




5. CONCLUSION

ln general, law 1s not a barner to
performance-based rewards for teachers
Evaluating teachers and rewarcing them for
their performance impose no new requirements
on states and school districts Policy makers
should, however, understand the legai
principles applying to the following areas
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Lines of Authority

Exammmg the authonty vested in
the state and local boards of education by the
state constitution and state statutes 1s an
important first step in drafting teacher reforms
Legislatures may not trespass on authority
constitutionally delegated to state boards
State or local boards may not initiate reforms
unless they have constitutional or statutory
authonty Since many stztes delegate the
hinng, finng and determination of pay for
teachers to local education agencies, state
boards may be constrained under current law
from changing these policies

Existing Statutes

Performance-reward programs
may change how states cert.fy teachers, set
pay scales and promote teachers New
legislation may be needed to implement these
programs Some tenure laws may prohibit
salary reductions, demotions or denial of raises
—provisions that may needto be changedto
accommodate career ladder plans

Fairness in Evaiuations

Evaluatlons must follow uniform
procedures and be free of arbitrary actions
Teachers must be informed of standards and
procedures in advance They must be given
specific reasons for poor ratings and
opportunities to improve their performance
Where a teacher is to lose a property nght —
such as anght tocontinued employment —a
full heanng 1s required

Decisions Based on Merit

The nght of an employer to base
differential rewards to employees on mert 1s
well established State and federal corstitu-
tions and civil nghts laws prohibit basing
decisions on race, sex or handicap Even an
unintentional racial imbalance may in some
cases raise questions of equity

2ERIC
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Academic Freedom

Teachers shouid not te baired
from advancement or reward under an
incentive program merely because they have
expressed unpopular beliefs or used an
unusual teaching method However, wherethea
espousal of beliefs or the use of a controvers,al
method adversely affects an educational
program, disciplinary action may bewarranted
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NOTES

Al

Forexample, the Louisiana Supreme Court
held thatthe constitutional delegation of
authority to the board of education to pre-
scribe courses of study did not preclude
thelegislature from passing alaw requirnng
balancedtreatment for creation science
Aguillardv Treen, 44050 2d 704 (La
1983)

Dennis v County School Board of Rap-
pahannock, 582 F Supp 536(N D Va
1984) The school toard maintained that
state statutes prescribing procedures for
retaning and dismissing teachers in-
fringed cn the supervisory authorty
granted schoolboards in the state consti-
tution The courtheldthat the Virgima Con-
stitution gave the legislature statewide
authonity to formulate policies to ensure a
high-quality education system Local
boards were given authority to apply those
legistative policies and to perform day-to-
daymanagement duties Thus, the court
heldthat creating a statewide tenure sys-
temwas entirely within the authonty vested
inthe legislature

Anexception tothis general rute occurs
where school d.stricts and state boards of
education are created as “bodies corpor-
ate,” or given "home rule” status Where
there 1s no state policy, local education
agencies and schools are freeto initiate

polcy

In Hernandez v Frohmiller, the Anizona
Supreme Court held that the statute estab-
lishing a civil service commission was un-
constitutional because "it invades the con-
stitutional powers of the board of regents
bygranting partial supervision of state ed-
ucationalinstitutions tothe civil service
board " Although the distinction between
initaton orinterpretation of policy 1snebu-
lous, the court gave some guidance “[T]he
powers given an administrative board
must, by the provisions of the act, be sur-
rounded by standards, imitations and
policies "204 P 2d 85, 86 (Anz 1949)
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A 518(1915) Where the state board Is of
legislative creation, the legislature may
modify, control or abolish it

See Schecter Poultry Corp v United
States, 295U S 495(1935) Thisis one of
the few cases where the Supreme Court
voided acongressiona! grant of authority
on the basis of an unlawful delegation

See Application of Kohiman 263N W 2d
674 (SD 1978) “The fact that the deter-
mination of facts and the inferences tobe
drawn pursuant to statutory standards
ana policy declarations call for the exer-
cise of discretion 1s not fatal to the delega-
t:on of the power to the administrative
agency " Seealso, Board of Education of
Howard County v McCrumb, 450 A 2d
919(Md App 1982)

Deshostels v State Profcssional improve-
ment Comm , 430 So 2d430(La App 1st
Cir 1983)

Teachers automatically receive tenure
after service as probationary teachers

in Alaban.a, Alaska, Anzona, Arkansas,
California, Colorado, Connecticut, Hawau,
Idaho, llinois, Indiana, lowa, Kentucky,
Maine, Maryland, Michugan, Montana,
Nebraska, Nevada, New Jersey, New
Mexico, New York, North Carolina, North
Dakota, Ohio, Rhode Island, Utah
(depending on school district pro-
cedures;, Virginiaand Wisconsin By con-
trast, in Florida ateacher must complete a
three-year probationary period, hold a
regular certificate and be recommended
by the superintendent for continuing status
based on performance evaluations and
demonstrated competencies Fla Stat
sec 231 36(3)(a)(1).(e) (Supp 1983)

PFTE® \S‘r‘/”\/p 4

5 Pumellv State Board of Education. 93

10

12

16

E g .Fla Stat Ann sec 231-29 (West
Supp 1983), Kan Stat Ann secs 72—
9003, 72-9004 (Supp 1982), Wash Rev
Code Ann sec 28A 67 065(1982) See
alsoN J Stat Ann sec 18A 6-75(West
Supp 1983)establishing apeiformance
evaluation projectand developing “criteria
for professional teaching competence
based on performance evaluation prior to
the issuance of initial teaching certifi-
cates "

Dodgev BoardofEduc ,302U S 74,79
(1937) Seee g Indianav Board, 303U S
95(1938) (finding contractual nghts due to
wording of Indiana’s tenure law)

A court considered it a demotion merely to
transfer an assistant principal froma high
school to agrade school, where he
remained an assistantprincipal, atthe
same pay Dowersv Freetown— Lakevilie
Reg SchoolDist ,467 N E 2d 203 (Mass
1984)

Alaska, California, Connecticut, Fior'da,
Hawai, lowa, Kansas, Maine, New
Hampshire, Vermont, Wisconsin

Kan Stat Ann sec 75-4330(a)(4)(1980)

Kan Stat Ann sec 75-4326 & 75-4321(t)
(1980)

lowaCodesecs 19A 1, 19A 3(7)& 209
(1983)

Conn Gen Stat Ann sec 5-728(e)
(1983)

Wis Stat Ann secs 111 80through
111 97 (West )

Wash Rev Code Ann secs 41 59 101
through 41 59 950(1984)

HawaiiRev Stat Ann sec 89-19(1976)
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Seee g .Fla Stat Ann sec 47 309(3)
(1981)

Kan Stat Ann secs 72-5413 through
72-5424 (1982), Wis Stat Ann secs
111 80through 111 97 (West )

Md Educ Code Ann sec 6-408(7)
(1981)

Failureto nrovide due process may be
costly See, Fastv School District, no
82-1906 (8th Cir 1984) where the court
rewarded $22,980 in attorney's feesto a
teacher whowas inappropriately denied
reasons for herdismissal and a pre-
terminatior hearnng

Board of Regentsv Roth,408 U S 564,
577(1972)

Id at575 InVvanellv Reynolds School
Dist No 7,667F 2d773(9th Cir 1982) a
teacher was dismissed inthe middle of the
year because of allegations that he made
improper advances to female students
Sincethe charge impaired his reputation
for honesty or morality and because the
mid-year dismissal affected the property
Interest in his contract, the Ninth Circuit
held that he was entitled to ahearnng prior
tohisdismissal

Perryv Sinderman, 408U S 593(1972)
Even wherethere is no formal tenure
policy, a property interest incontinuing
employment may anse when “the
existence of rules and understandings,
promulgated and fostered by state of-
ficials Justify [a] legitimate claim of en-
titlement to continued employment absent
'sufficientcause " 408U S at 602-603

Kanterv Community Consol School Dist
No 65,558F Supp 830(N D IIl 1982)
(failureto receive ment pay did not affect
aliberty or property interest), Clark v
Whiting, 607 F 2d 634 {4th Cir 1979) In
Clark, the court ruled that denial of a
promotion will generally notinvoke a due

T
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process requirement, butif it does “itis at
most avery imited ight, or one calling for
far less stringent procedural requirements
then normally required in atrial-type situa-
tion Itunquestionably could notgo
beyond the night*oknow the ground for
denialof promotion and an oppnrtunity to
presenthis reasons for feeling he was en-
titled topromotion ”

Tenn Code Ann sec 49-5-5205())(5)(A).
(B) (Supp 1984)

Robertsv LincolnCty School District No
1,676P 2d577-850 (Wyo 1984) citing
Vitarelliv Seaton, 359U S 535(1959)
This rule dr :s have exceptions, however
In Robers. anontenured teacher chal-
lenged her dismissalon the groundsthat a
board regulation requiring four teacher
evaluationsduring the school year had not
been followed The court noted the evalua-
tion rule was not “designed forthe protec-
tion of nontenured teachers such as ap-
pellant, butwere primarily for the benefit
ofthe school district in performing its
operational and supervisory duties " 676
P 2d at581 Therefore, faillure to follow the
procedure inthis case had no impacton
the night of theteacher not to be
terminated Id at582 Seealso, Hasanv
Fredenckson, 683 P 2d 203 (Wash App
1984)

DebraPv Turlington, 474F Supp 244
(M D Fla 1979), aff'dinpart, vacated and
remanded inpart, 644 F 2d 397 (5th Cir
1981) But see, Bester v Tuscaloosa City
BoardofEduc , 722F 2d 1514 (11th Cir
1984) (heldinitiation of a promotion

policy Inelementary schools did not

affect aproperty interest of the students
held back under the policy)

Compare Board of Regents v Roth,
408U S 654 (1972) with Perry v
Sinderman, 408U S 593(1972)
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In aMontana case, the statement of
reasons requirementwas held torequire
specific statements regaraing the compe-
tence of the teacher Bridger Education
Ass'n v Boardof Trustees, Carbon Cty
School DistrictNo 2,No 83-310, Sip Op
at 3—4 (Mont , March 29, 1984) A federal
district court In Virginia held that a school
district must abide by the statutory require-
ment thata probationary teacher be given
notice, a statement ofreasons anda con-
ference beforetermination Failureto doso
wouid violate the teacher’s due process
rghts Dennisv County School Board of
Rappahannoch Cty, 582 F Supp 536

(W D va1984) (held, motion of school
board to dismiss claim of nontenured
teacher that due process was denied will
notbe granted ) See also, School District
No 8v SuperiorCourt, 102 Aniz 478
(1967)

There s often aquestion of when atull
evidentiary heanng mustbeheld As a
generalrule in er..ployment cases, an op-
portunity for some kind of heanng must
be given before the action 1s taken, except
Inemergencies Foradiscussion, see
Vannelliv Reynolds School DistrictNo 1,
667 F2d 773 (9th Cir 1982) The Supreme
Courtha' agreedto hear acase discuss-
Ingthisissue, see Loudermillv Cleveland
Board of Education, 721 F 2d 550 (6th Cur.
1983) cert granted, Cleveland Board of
Educationv Loudermill, 104S Ct 2384
(May 21, 1984)

Roth, supraat 570

Thenghtto be represented by counselin
dismissa' “iearings 1s allowed by statute in
43 states Alabama, Alaska, Arizona,
Arkansas, California, Colorado, Con-
necticut Delaware, Georgia, Hawaul,
Idaho, Ilinois, lowa, Kansas, Kentucky,
Louisiana, Maine, Maryland, Massachu-
setts, Michigan, Minnesota, Mississippit,
Missour), Nebraska, Nevada, New Jersey,
New Mexico North Carolina, Ohio, Okla-
homa, Oregon, Pernsylvania. Rhode
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37

38

39

40

41

42

Island, South Carolina, South Dakota.
Tennessee, Texas, Utah, Vermont, Vir-
ginia, Washington, Wisconsin, and
Wyoming

Oldsv Board ot Educ of Nashua Comm
School Dist, 334 N W 2d 765 (lowa App
1983) Oldsconcernedthe impartiaiity
of areview board First, the court noted
that there 1S no due prozess violation for
judges and adminisrators torehear a case
afterthey werereversed on appeal
Second, animpartial hearing officer was
ensuredf "any board member who
harbors prejudice [recuses] himself
Board members possessing personal
knowledge must place it aside or, if they
areunable to do so, themselves step
aside the decisionturnson [the
board’'s]own finding of the presence or
absence of qualifications and not on the
recommendation of an administrator or
prior employer "334N W 2d at 769
citingBishop v Keystone Area Educ
AgencyNo 1,275N W 2d 744, 752 (lowa
1979) Seeaiso, Hassanv Frederickson
683P2d 203 (Wash App 1983)

Abbott Laboratonies v Gardner, 387U S
136(1967)

See Olds, supranote 13

Board of Education of Howard County v
McCrumb, 450 A 2d 919 (Md 1982)

See, McCrumb, Id at 923

In Columbus Board of Education v
Pennick, 443U S 449, 46465 (1979), for
example, the Court ruled that “actions
having foreseeable and anticipated dis-
parateimpactare relevant toprovethe
ultimate fact, forbidden purpose " Thus
public officials who stick to aparticular
practice or pclicy, "with full knowledge of
the predictable effects” of their policies
may be presumed to intend the results of
those policies
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Forexample, inthe United States v South
Carolina, 445F Supp 1094, 1107-08
(SD C 1977), athree-judge court, after
finding no race discrimination in a system
oftesting and classifying tea. g
determine rank for pay scale, prow. aded
toconsider whether it was constitutional
todiscriminate in pay betweenteachers
with higher and lower scores The court
concludedthat the useof the test had a
rational relationship to the goal of improv-
ingteacherqualty

SeeBrownv Board of Education, 347
US 483, (1954)

MississippiUniv forWomanv Hogan, 102
S Ct 3331(1982) “Heightened” review 1s
appropriate in cases dealing with the nght
tofree pub".c education Plylerv Doe, 102
S Ct 2382(1982) (Theterm “heightened
review” s from 102 S Ct 2382, at 2406
(Powell, J , concurring)

Ballard v Blount, 581 F Supp 160 (N D
Ge 1983), Stone v Board of Regents, 620
F 2d 526,529 n 8(5th Cir 1980)

Forexample, one court, reviewing North
Carolina's program of testing teachers for
certification and pay purposes, initially
ruled the program invahd under the con-
stitution alone It vacated this judgment
and piroceeded under Title VII, which had
also been inissue, afterthe Supreme Court
decided Washingtonv Davis 426 U S 229
(1976) United Statesv North Caroiina,
400F Supp 343,349(ED N C 1975),
vacated, 425F Supp 789(EDNC

1977)

4211 S C sec 2000e (1976 & Supp V,
1981)

Totake aharder example, the Supreme
Court has ruled that an explicit gender
requirement for “contact positions” for
guardsin amale prisonis a “bona fide
occupationalqualification " The Court
heid that this exception was to be con-
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strued narrowly, but found that, under con-

ditions in Alabama maximum security ]
prisons formen, use of female guards |
“would pose a substantial secunty prob- |
lem, directly inked tothe sex of the prison ‘
guard "The Court concluded thatthere- |
qguirementthat aguard be male wasabona
fide occupational requirement Dothardv
Rawlinson, 433U S 321,at336(1977)
10a 414U S 563(1974) |

Forexamples ofthis type of case see |
McDonnell Dougtas Corp v Green, 411
U S 792 (1973), United States Postal
Servicev Alkens, 103S Ct 1478(1993), ‘
Texas Dept of Community Affairs v

Burdine, 450 U S 248 (1981) |

United States Postal Servicev Aikens, 103 |
S Ct 1478(1983) *

Kumar v Boardof Trustees of Univ of |
Mass , 566F Supp 1299 (D Mass 1983); ‘
Harnsv BirminghamBoard of Educ , 712

F 2d1377(11thCir 1983)

Nagelv Avon BoardofEduc ,575F
Supp 105(D Conn 1983)

77 Stat 56,93,29U S C sec 206(d)(1)
11982) |

Inthe leading Supreme Court case, Involv- ‘
ing Corning Glass Works, male inspectors
onnight stifts received more than female
inspectors on day shifts InJune 1966,
women were allowed to bid for the night
Jobs as vacancies occurred on an equal,
senionty basis In 1969, after a reevalua-
tion of all jobs, Corning placed all
inspectorson the same rate, whichwas
higher thanthe previous night shift,
although a grandfather clause allowed |
previous night shift employeestoreceive a 1
higherrate(the “red circle”rate) The |
Courtheldthat Corning had violated the 1
ActuptoJune 1966 The Court ruled that ‘
the meaning of "working conditions” inthe
law does not referto ime of day butthat
the time canreferto a"factor other than 1
|
l
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sex "Nonetheless, the Court was uncon-
vinced that higher night rates were
because ofthe hour The Courtalso found
afailurete cure violation asthe “red circle”
rate carriec forward past discrmination
Corning Glass Works v Brennan, 417U S
188 (1974)

42U S C sec 2000d (1976 & Supp V,
1971) For adiscussion of Titte VI require-
ents, see Lines, “Intentto Discniminate
and Tit!~ VI ofthe Civil Rights Act of 1964
Lau, Bakkeand Guardians, "ECS Denver,
Cclo ,Apnl 1984 20 pp

45CFR sec 803

US C secs 1681-1686 (1982)

See20U S C secs 1681(a)(3}thrnuat
(9)(1982)

20U S C sec 1681(b)(1982)
20U S C sec 1681(c)and 1683 (1982)

Cannonv University of Chicago, 441U S
677 (1979)

North Haven board of Educ v Bell, 101 S
Ct 1345(1981)

29U S C sec 794(1982)
29U S C secs 794a & 794a(2)(1982)

Grnggsv Duke Power Co , 401U S 424,
431 (1971)

Id at436

Washingtonv Lavis, 426U S 229, 247 at
N 13(1976)

"Nhile acknowledging thatthere s no
single method for validating the relation-
ship of employmenttests tojob parform-
ance, the court has recognizedthree basic
methods, empirical orcriterionval:dity,

27
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construct validity and content validity For
a descriptionof this and other testing
issues See. Lines, Teacher Competency
Testing A Review cf Legal Considerations,
ECSWorking Paper no LEC-84-6, October
1984

Brattonv City of Detrott, 704 F 2d 878,
886 (6th Cir 1983), Detroit Police Officers
Ass'nv Young, 608 F 2d, 689 (6th Cir
198-) This has been extendedtolocal ed-
ucation agencies by lower courts See,
Marshv Board of Education, 5811 Supp
614 (ED Mich 1984)

Title Vil protects white males See
McDonaldv SantaFe Trall Transp Co,
427U S 273,281no 8(1972)

Firefighters Local UnionNo 1784 v Stotts.
1045 Ct 2576 (1984) The most recently
hired were minorities, due to aconsent
device, butthe Court refusedto give the
consent device much weight, as it pro-
vided unly for affirmative actioninivring
and not for displacement of white wo k<rs
Inadditic~ “there was nofinding that any
of the blacks protected from layoff had
beenavictim of discnmination” and none
had received an award of competitive
senionty /d at 2588

Alaska, California, Colorado, Connacticut,
Hawau, llinois, Louisiana, Maryland,
Massachusetts, Mississippi, Montana,
New Hampshire, New Mexico, Penn-
sylvania, Texas, Utah, Virginia, Wash-
ingtonand Wyoming Louisiana’s equal
nghts amendment, however, applies a
lesser standard than the Supreme Court
See,La Const act1,sec 3 "Nolaw
shallarbitranly, capricously, orunreason-
ubly discnminate against a person
because of sex !

Robers v Jayees, 104S Ct 3244 (1984)
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Recognizing the benefit to our state and
nation of equal educationalopportunities
for all students, and equal employment
opportunity for pubhc education
employees, discnmination on thebasis
of sex against an employee or a student
In public education in Alaska violates
[the Alaska constitution] and1s prohibited
No person in Alaska may onthe basis of
sex be excluded from participationin, be
denied the benefits of, or be subjected

to discimination under any education
program or activity recesving federal

or state financial assistance Alaska

Stat sec 14 18 010(1982)

The ques -~ of whether the federal as-
sistance must gototheir salaries has not
been formally answered by the Supreme
Court, although in Grove City College v
Bell, the Court implied that direct receipt
of federal funds as salary was not required

Tinkerv DesMoines Ind Community
School Dist ,393 U S 503,505(1969)

Bob Cary v Board of Educ of tha Adams-
Arapahoe School District 28-J, Aurora,
Colorado, 427 F Supp 945,952 (D Colo
1977)

Buress, Lee and Jenkinson, The Students’
Right to Know, National Council of
Teachers of English, Urbana il , 1982

Pickeringv Boardof Educ ,391U S 5¢~
(1968)

See Kingsville Ind SchootDist v Cooper,
611F 2..—1109,1113(1980) Keefev
Geanakos 418F 2d 359 (1st Cir 1969)

Harnsv Mechanicville Central School
District, 408N Y S 2d 384 (1978)

Arernv Grand Istand School Dist , 456
F 2d 399 (8thCir 1972)

84 Connickv Myers, 103S Ct 1684 (1983)
The Court has since agreedtoreview an
11th Circuit Court of Appeals interpreta-
tion of Connickas it applies to schools
The plaintiffin Renfroe v Kirkpatrick, 53
U S LW 3032, has argued that the ability
of faculty to speak out freely 1s critical,
andthatthe Connick decision (which
centered on adistrict attorneys’ office)
should not be applied to education

AN
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Release datesfor this nine-booklet
series will begin November 1 through
December 31, 1984 For more information

about the 1ssues discussed in these booklets,

write or call Robert Palaichat the ECS Denver
address, 303-830-3642

Booklets are priced at $6 each, a
full set will be offered at $36 For ordering
information or to find out which Looklets are
available as they are produced over the next
few months, write or call the ECS Distribution
Center, 303-830-3692

Booklets are described below
Please use both number and title when
ordering

1. APolicy Guide to Teacher Reward
Systems by EllenFlannelly and Robert
Palaich, Educatior, Commission ofthe
States, TQ84-1

The authors present brief arguments for
andagainstmajor positions on selecting
goalsfor performance pay systems, set-
ting performance standards, designing
evaluation programs, different kinds of pay
systems and other ways to improve teach-
ing They also offer a bibliography to sup-
porttheir arguments

Evaluating Teacher Performance by
LesterM Solomon, Georgia Department of
Education, TQ84-2

Solomon, writing out of his experience in
designina and carryingout apioneer
teacher « .aluation ptanin Georgia, over-
views evaluation proceduresaccompany-
ing performance-based pay and staff de-
velopment, and compares testing and on-
the-job assessment Herecommends ap-
propriate timing, outlines how to use tests
to establishminimum competencies,
describes methods of training evaluators
and warns againstexpectingmore than
evaluation techniques can deliver

improving Teacher Quality Through
Incentives by Rober "alaichandEllen
Flannelly, Education Commuission of the
States, TQ84-3

Aruitoxt provided by Eic:

Palaich and Flannelly suggest ways for
rolicy makers to clarify their goals for
rewarc-for-performance plans sothey may
selectthe most appropriate plans They set
limits on expectations for monetary in-
centive plans by discussing research that
showsthatteachers are strongly influ-
encedby intrinsic motivation, school or-
ganization and interaction with colleagues,
as wellas by money They pointout that
plans mustinclude clear performance
standards and evaluation sysiems, and
that both evaluators andteachers must be
trainedto usethem Finally, they offer
models of merit pay, career ladders and
personneldistribution incentives

. Political Myths About Reforming Teach-

ing by SusanJ Rosenholtz, Vanderbilt
University, TQ84-4

Ten common beliefs about how per-
formance-based pay and promotions will
help improveteaching are compared to
research findings in this book, and the
author concludes that they don'thold up
Although low pay discourages the aca-
demically able from entering or remaining
Inteaching, the author presentsresearch
that showsteachers to be more frustrated
by therr lackof success with students
Rosenholtz dentifies the conditions that
support effective teaching, states that
almostall teachers canimprove, cautions
againstusing studenttestscores as mea-
sures ofteaching effectiveness and

warns that competition for rewards among
teachers may mitigate against essential
collaboration among teachers and admin-
istrators

How States Canimprove Teacher
Quality by Robert Pataich, Education
Commuissionof the States, TQ84-5

Local effortsto improve teacher quality
can be initiated and/or bolistered by state
actions, and Palaich offers alogical cumu-
lative strategy forthese actions He covers
screening for admission to schools of edu-
cation,impro .ng cu.nculum, graduation
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requirements, certification andtenure He
also shows how states can help develop
and fund better evaluation systems, in-
service training and performance reward
systems, explaining thatcertain areas of
choice should belefttolocal districts

. The Legail Context for Teacher improve-

ment by the Education Commission of the
States' Law and Education Center, TQ84-6

In an effortto pre-inform policy makers and
administrators contemplatingteacher im-
provementplans, ECS Law Center staff
explainthelegal aspects that may affect
these plans, and discuss how to tailor
plans to comply with constitutional and
statutory requirements Due process,
cvilnghts, iree speech, academic free-
dom, tenure, collective bargaining and
governanceissues are covered Case
citesand aselected bibliography support
the authors' arguments

. A Guideiine for Evaluating Teacher

incentive Systems by StevenM Jung,
American Institutes for Research, TQ84-7

Jung develops a conceptual framework

for evaluating teacher incentive systems. A
performance-based system, he says,
bases rewards onbehavior rather than on
added responsibilities Stated goals must
meshwith goals inpractice if evaluations
aretobe valid. Juny also examines as-
sumptions aboutteaching excellence and
the process components of incentive
systems

. School Organization and the Rewards

of Teaching by Thomas Bird, Boulder,
Colorado, TQ84-8

Bird focuses on how to organize schools
and school settings to encourage betier
teaching He describes organizational
schemes that encourage staff to share
understandings and techniques, help
eachotherto improve and use research
findings to test new methods He suggests
that teachers andadministrators be
trained asrole models, and recommends
that experimentalresearch applications
be supported at the state level
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9. The Costs of Performance Pay Systems
by Kent McGuire, Education Commission
of the States, and John A Thompson,
University of Hawan, TQ84-9

Using two different evaluation systems,
the authors simulate the costs of ment pay,
career ladders and extended contracts to
show how costs — none of them pro-
hibitive —var rwith plan design The
authors precede the simulations with a
thorough discussion of each cost factor
involved
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