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Summary

This evaluation offers research—based evidence concerning what readers are likely to
understand about the information contained in a medical insurance summary distributed by
Bunker Hill Company to its employees. The evaluation thus does more than merely offer an
“expert opinion® about the clarity {or lack of clarity) in 2 document Instead, it presents
some testable conclusions. The research atzmpted to answer several questions:

1. How likely are readers to notice the fine~print “contract disclaimer” contained
near the end of the summary?

2. How would failure to notice this disclaimer affect readers’ understanding of
contractual rights under the insurance plan?

3. What problems is the reader likely to have in understanding the meaning or
implications of the disclaimer, assuming the reader does notice it?

4. What inferences are readers likely to draw about the nature of their coverage
uncer the summary plan given the information presented in the summary?

Our research leads us to two conclusions zbout the present brochure. First, it strongly
suggests that readers are very unlikely to read the disclaimer in its present position and
with its smaller typefaca. Contrary to the contention of Bunker Hill Company, our research
indicated that this disclaimer is clearly inao'eq-uate énd'does not serve its intended purpose.
Moreover, if readers do not see or heed the disciaimer, thesy are more likely than
otherwise to conclude that the brochure itself is a contract or states the actual liability of
the company. Second, unless an explicit statement is provided that reserves the company’s
right to cancel the plan in the event of a plant closing, most readers of the present
brochure are unlikely to know what their rights in this case are. Given the language
presently used in the brochure, few readers are likely to believe that the company is not
obligated to cover its retirees following a shut-down. On the contrary, our results suggest
that most readers will believe the plan covers them Tiifetime” and that it may not be
cancelled-by the company.
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Introduction

Is The Usa Of Contract “Disclaimers” In Summary Plans A Deceptive Practice?

Ever since the passage of the Employment Retrement Income Security Act (ERISA) (28
U. S. C. 1001 et seq) in 1974, employers have been required to provide ther ernployees
with what are known as "5ummary' plans” These “summary plans” - usually printsg as short
brochures, folders, leaflets or booklets - describe the rights and obligations of employees
upon their retirement Typically summary plans include such things as the conditions under
which the employee is .eligible to collect a variety of insurance benefits, the contributions
(if any] the employee must mexe toward insurance premiums, length of coverage, and so
on They are presented to the employee sometme before ratirement, usually when the
employee has worked enougr. vears and met other requirements to become slhgible.

Presumably. one purpose in requiring an employer to provide a “summary plan” to the
employee is to make it easier for non-lawyers to understand the exact terms of ther
employment and retirement. without getting confused by the “legalese” of a comprehensive
insurarce policy. However, a responsible “summary pian” should accurately reflect all of the
provisions of this “original,” comprehersive plan, albeit in less “technical” language. To try to
insure accuracy in disclosure, ERISA includes “plain-language” prowisions specifying not onty
what information the “summary plan™ must contain, but also sow that information should be
displayed (e.g. what size typsface can be used) so as to be. most easily under-.ood.

Unhappily, however, the precise legal relationship between the “summary plan’ and the
original “plan” has never been clarified. As a result, the use and design of such “summaries”
is now fraught with controversy. The basic problem is that ERISA prowvisions do not state
whether or not such condensed “summary plans™ constitute binding contractual agreements
between the trustees of the plan and the employee, Ironically, the result of omitting such a
clarification from ERISA is that many “summary plans” are now threatened by the same
obscurity, double-talk and ambiguity that is the bane of the larger, original plan documents.
Increasingly, disputes about the contractual status of' these documents are appearing i the
courts. For though the plain language provisions of ERISA do ndicate what :nformation such
“summary plans” must include, along with a few meager requirements. for stvle, the
provisions are written in rather general language. Thay are the-efore subject to a wide - if
not exasperating - variety of interpretations. Reading these prowvisions, some careful
employers or plan trustees may design the “summary plan” as a “mirror image” of the
"comprehensive plan,” while others are tempted to use the "summary” plan merely to



highlight “positive” aspects of the plan and screen out “negative” aspects.

Indeed, corporations eager to exploit the vagaries of ERISA provisions may include n therr
summary plans “disclaimers” whose purpose is to explicitly deny that these “summary plans-
" have any contractual status. ERISA provisions do not specifically prohibit the use of these
contract “disclaimers,” which may employ misleading or unfairly technical information, or
may even contradict statements made elsewhere in the summary. In one particularly onerous
practice, some insurants companies go so far as to include places for signatures on
documents that also contain contract “disclaimers” Since most laypersons assume that any
document to be signed is "official" or “legally” binding, these companies deceive the person
who signs into believing that what is not /egally the complete contract actually is.

Recause no ERISA provision prohibits these disclaimers, corporations or ther rstrement
plan trustees are free to word their disclaimers in any way they choos2, to broaden or
narrow the scope of the disclaimer through the use of modifying language. or to use other
accompanying devices to screen their real contractual liability from wview. The tacit
assumption behind these practices is that "summary plans” do not have to be completely
accurate ‘reflections” of the original plans so long as a “disclaimer” to that effect is
included In other w-ords. the summary plan may report only part of the comprehensive plan
lor actual contract) — ie, only part of the employees’ rights or the company's obligations.
Given this omission in ERISA, the average worker must surely wonder if the effort started
by ERISA to clarify the language of "summary plans” is not finally a hoax to provide
lawyers with still larger territory for litigation and profit Indeed, any use of disclaimers
does seem to turn the whole purpose of ERISA on its head, ie. to require full disclosure
of employees’ retirement plans in plain languags. .

Underlying the legal and ethical guestions raised by the use of disclaimers in summary
plans are a host of empirical questions concerning how readers understand and interpret
these controversial devices. For instance, what design practices fincluding those now
mandated by ERISA) are likely to insure that ordinary readers will notice and read these
disclaimers? And if readers do take note of them, how will readers construe or interpret
their meaning? What guidelines for writing these disclaimers might bes demonstrated as
appropriate by experimentzl research? Or, would such research show that the very use of
such disclaimers is (at best) very confusing to readers and therefore a practice to be
strictly prohibited?

The purpose of the present study is to begin to address these questions. The study
reports the results of two similar experiments, each attempting to find out what readers
are likely to understand about the information contained in a medical insurance "summary



plan” In particular, the experiments focus on readers perception and understanding of a

contract disclaimer used in the summary plan. Both experiments were undertaken in
respcinse to a request by attorneys representing the United Steelworkers of America (USW;
in Bower v. Bunker Hill 725 F. 2nd, 1221 (1984). Attorneys for the Steelworkers were
seeking testimony indicating wheher or not a particular summary plan "adequately” informs
readers <f their contractual rights. The summary plan in queston was prowvided by Bunker
Hill Company to its employees (members of USW) who were approaching retrement.

However, before explaining further the nature and histcry of the specific legal dispute in
Bower v. Bunker Hill that necessitated the present research, we need to briefly examine
how the present controversy over the use of cuntract disclamers s being addressed. In
particular, we need first to review the relevant ERISA provisions, and then to see how
some courts have been interpreting them.

ERISA “Plain Language” Provisions And The Courts

As noted above, ERISA "plafn language”™ provisions regulate two aspects of summary plan
documents. First, some ERISA provisions indicate what information a summary plan
document must contain Second, other provisions indicate how this required information 1s
to be formatted or organized.

Provisions defining the content to be presented in the summary brochure include the
following

1022 {(a) (1) The summary plan descripticn . . . shall be written in a manner
c3lculated to be understood by the average plan participant, and shall be
sufficiently accurate and comprehensive to reasonably apprise such participants
and beneficiaries of their rights and obligations under the plan . . (b) The
summary plan . . . shall contain . . . a description of the relevant provisions of
any applicable collactive bargaining agreement . . . and circumstances which may
result in disqualification, ineligibility, or denial or loss of benefits . . .

2520.102-3 . . . The summary plan's description must accurately reflect the
contents of the plans as of a date not earlier than 120 days prior to ths dats
such summary plan description is disclosed. . .

Provisions defining the organization of the summary include the following:

2520.102-2 (b) The format of the summary plan description must not have
the effect of misleading, misinforming or failing to inform participants and
beneficiaries. Any description of exceptions, limitations, reductions, and other
descriptions of plan benefits shall not be minimized, rendered obscuse, or
otherwise made to appear unimportant Such exceptions, limitations, reductions,

——— ————— — y— w—



not less prominent than the style. captions. printing type., and prominence used

to describe plan benefits.

The goal of these provisions has been recently set forth in a number of court opnions, A
good example is Hillis v. Waukesha Title Co., Inc. 576 E. Supp. 1103, 1983. Here the
court cited the Congressional testimony that led to the adoption of these “plain language”
provisions:

It is grossly unfair to hold an employee accountable for acts which disqualify ®
him from benefits, if he had no knowledge of these acts, or if these conditions
were stated in a misleading or incomprehensible manner in plan booklets. Sub—
committee findings were abundant in establishing that an average plan participant,

even where he has been furnished an explanation of his plan provisions, often
cannot comprehend them because of the technicalities and complexities of the

language used. . . Experience has . . . demonstrated a need for a more )
particularized form of reporting so that the individual participant knows exactly
where he stands with respect to the plan —— what benefits he may be entitled

to, what circumstances may preclude him from obtaining benefits, what

procedures he must follow to obtain benefits, and who are the persons to

whom the management and investment of his funds have..besn entrusted H. R.

Rep. No. 83-533, 93rd Congress, 1st Sess. reprinted in [1974] US. Code ®
Cong & Adm. News 4639, 4646, 4649.

As we also noted earlier, a recent concern of the courts_has been the use of "contract
disclaimers™ — brief statements included in the summary plan whose apparent purpose is to
indicate that the summary plan is not complete and that the employee must refer to some o
other source or documentation to determine what information is missing. For example, in
Zittrouer v. Uarco, Inc. Group Benefit Plan 582 F. Supp. 1471 (1984), the court strongly
condemned the specious use of such disclaimers in summary plans:

Defendant {Uarcol relies on language contained in the booklet which states
that the booklet “describes the highlights of the {Uarco] plan” and that “Medical
Benefits are described fully in the Plan Document” This focus misses the pomnt
By law defendant is required to include within the summary plan "circumstances
which may result in disqualification, ineligibility, or denial or loss of benefits. . . "
29 USC. * 1022 (b). Defendant's failure to do so is at best gross negligence ®
and at worst intentional deception through concealment or inaction. The fact that
defendant's summary plan included the quoted disclaimers does not relieve the
defendant of the statutory requirement of disclosure. To allow a plan to avoid
statutory requirements of disclosure by including disclaimers of this sort would
negate one of ERISA's major goals, protection of employees and beneficiaries.
The court holds disclaimers of this sort are invalid in light of ERISA's o
requirements of disclosure.

While the Court in this case appears to issue a general condemnation of contract
disclaimers, not all Courts are bound to agree. Certainly it is conceivable that some kinds
of disclaimers would be understandable - if carefully tested and designed. But such testing, ®
it appears, is seldom Farried out, and a tremendous variation in types of contract
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disclaimers is possible.
The Argument In Bower v. Bunker Hill

Questions concerning the “adequacy” of the Bunker Hill summary plan first arcse in the
judicial opinion rendered by the Ninth Circuit Court of Appeals (Bower v. Bunker Hill 725
F 2nd, 1221, 1984) The underlying legal dispute is whether or not Bunker Hill Company
violated its contract with USW when, following a shut~down of its mining operations, the
Company informed USW retirees that medical insurance benefits would no longer be paid.
USW claims these benefits are vested for its retirees and may not be cancelled oy the
Company. But since these benefits are nowhere limited, or even described, in the officiai
collective bargaining agreement worked out between USW and Bunker Hill, the Court turned
to "extrinsic” sources of evidence to establish whether or not 2 contract in fact existed
{See opinion in Bower v. Bunker Hill, in Appendix 2). The Company maintains that it
explicitly reserved the right to cancel in its separate insurance contract, apart from the
summary plan it distributed to its employees. Indeed, the Company points out that their
summary plan contained a disclaimer informing the employee that the summary i1s ‘not a
contract,” and telling the employse where the "real” contract could be obtained

The disclaimer at issue reads as follows:

Note: This is an illustration of benefits -~ not a contract For details of all
benefits, limitations and exclusions, you may see a copy of the contract at the
personnel office of the Bunker Hill Company in Kellogg.

Among other documents, the Court reviewed the summary plan distributed to Bunker Hill
employees, and asked if this disclaimer "adequately” informs the employee that the
insurance plan is subject to contractual terms not mentioned in the summary (See Appendix
1 for a copy of the summary plan and the disclaimer) The court raised this guestion
because the contract disclaimer used in the Bunker Hill summary was printed in smaller
typeface than the surrounding text, and further noted that such a practice violated specific
provisions in ERISA. In addition, the Court noted that the first paragraph of the summary
speaks of a premium benefit which, "in the event of your death” may cover "your children
and surviving spouse” If employeess do not notice or understand the implications of the
Contract disclaimer placed near the end of the summary, they might naturally construe this
earlier language to mean that their coverage under the plan is "lifelong” - or, irravocable
under the eligibility conditions that the summary sets forth. Given this suggestive imtial
langauge and the chance of not seeing or misunderstanding the disclamer, the Court
therefore asked if retirees would simply assume the summary was a statement of ther
contract The Court did not pass judgement on the "adequacy” of the disclaimer, but simply
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remarked instead that such “"adequacy” constituted a “factual dispute” requiring further

testimony.
Testable Assumptions About Contract Disclaimers

As noted above, the Bunker Hill Company presently maintains that its insurance benefits
- indeed, the entire plan - are not vested and can be cancelled at the company's
discretion. According to the Company, the plan's premium benefits are neither hfelong nor
irrevocable, Company representatives point out that the Company's right to cancel the plan
is stated in the complete “contract’ to which the employees may have access at any time.
Moreover. the Company points out that the fine-print disclaimer in the brochure mentons
this real “contract” and thus they argue that the summary together with this contract
constitutas an adequate disclosure of the employees’ rights. That is, tne Company feels the
disclaimer adequately notifies the retiree, albeit indirectly, that the plan is not necessarily
"ifelong” or irrevocable. Howzver, an important testable assumption of this Company view
is that most readers of the brochure will readily notice and understand the disclamer.
This assumption is the focus of our evaluation. o

For instance. if the Company's assumption about the adequacy of the disclamer is correct
and the disclaimer is properly serving its function, the reader should easlly infer that the
"contract” it mentions may qualify, or even deny, what the initial language of the brochure
may suggest to be a "lifetime” benefit If the reader trying to clarify the length of coverage
provided by the plan understands the disclaimer, he or she will consult {or request to
consultl the "contract” it indicates. The disclaimer should be noticeable enough to insure
that readers will not rely exclusively upon the language in the brochure to find out exactly
how long the plan lasts. Empirical evidence would be helpful in determining whether or not
the disclaimer performs as the Company claims it does.

However. regardless of the results of any experimental test, one pont should be made
clear the Company's failure to directly state the "right to cancel” in the brochure plainly
violates the ERISA provisions cited previously (Cf. Zittrouer v. Uarco 582 F. Supp. 1471
(1984)). These provisions requirs that the “summary plan” describe “"circumstances which
result in disqualification, ineligibility, or denial or loss of benefits.” The right to cancel the
plan and 3ny of its benefits is nowhere stated in the brochure. The terms “"cancel’ and
“cancellation” are never mentioned. In addition, the use of smaller typeface in such a
disclaimer is aiso explicitly forbidden under the ERISA provisions mentioned above. The
Company appears to be arguing that, in spite of these violations, the disclamer 1s effactive
as a substitute for an explicit statement about their right to cancel. Again, whether or not
the disclaimer is "effective” - that is, whether it is noticeable and understandable to the
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average reader - is the question we have attempted to address here through experimental

means.

Protocol methodology is ideally suited to test these assumptions about reacers behavior
and inferences. Originally developed at Carnegie-Mellon University, this methodology has
been used extensively by document design researchers to investigate reader comprehension
processes and constraints.' When performing a task, such as reading and answering
questions or fillirg out a complex form, the subject giving the protocol 1s asked to “think-
aloud,” saying everything that comes to mind The subjects comments are recorded and
transcribed for subsequent analysis. We used a form of protocol methodology in the two
experiments we report here.

Indeed, to determine the “adequacy” of the Bunker Hill disclaimer we needed to investigate
what readers are thinking as they try to “use” the summary. Specifically, we designed two
experiments, each of which addresses both of the following questions:

1. Will the disclaimer itself be noticed and read by readers, given that it is
printed in smaller typeface than the surrounding text and placed near the end?

2. |f the disclaimer is not noticed and read by the employee, what is tse
employee likely to believe about his rights and benefits under the Bunker Hill
plan?

In the sections that follow we explain the purpose, subjects, protocol methods used and
results of each experiment in detail. We also explain the implications of the uxperimental
results in relation to the claims made by Bunker Hill Company.

Experiment One

Purpose

The purpose of the first experime:t was to determine whether or not readers are likely

to notice the small-print disclaimer in the brochure, if given ample motivation and
reasonable opportunity to do so. In particular, the experiment tested whether or not
readers, if given questions which should lead them to attend to the disclamer, would take
note of the information it contains. In addition, we wished to investigate what readers
would understand about their length of coverage under the plan and also about the
(disputed) right of the Company to cancel the plan.

1
See. for example, “Revising Functional Documents. The Scenacio Principle” by Linda Flower, John R. Hayes
and Heidi Swarts (Document Design Project, Tachnical Report No. 10, March, 1980).
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Subjects

Subjects were recruited through newspaper advertisements for a ‘reading experiment
Each subject was paid $8.00 for participation. A total of twenty-seven subjects participated
(13 men. 14 women). In order to match this subject population with the population of
readzrs for whom the brochure was originally intended, all subjects in the present
experiment were over 40 years of age, ranging from 40 to 79 years of age, with a mean
age of 585 years (Males, Average = 60, Females, Average = 57). Occupations of subjects
varied, but no subject was allowed to participate who had previously worked for an
insurance company, or in a benefits/retirement office of a company. (See Appendix 3 for
list of occupations. Thus, subjects were excluded who might have a professional
understanding of retirement or medical insurance plans. Subjects’ forma schooling ranged
from 8 years to 16. The mean riumber of years of formal schooling was 125 years
(Males, Average = 11.9; Females, Average = 13.2).

Maethod

To test readers’ perception of the disciaimer a task is needed that will compel subjects
to look for the disclaimer, to at /east the same degree they might if they were actually
recipients of the insurance plan. indeed, we would like to have subjects read the
document more carefully than we would expect the average employee 1o read it In order
to create these favorable conditions, we designed the study as follows:

(1) Subjects were paid $8.00 each for participation.

{2} Subjects were interviewed individually. They were asked to read isilently)- the brochure
carefully. taking as much time as thay required. They were told specifically not to hurry.

(3) As a further incentive to read carefilly, subjects were told that they would be ssked
to read and answer questions about the brochure. They signaled the experimenter when
they were ready for this part of the task. However, they were told they need not
memorize the brochure’s contents while they read, because they were free to search the
brochure fas much as tkey I:ked] for information. Actual employees recewving the brochure
presumably might take as much time as they wanted to read the brochure and chieck its
contents. Therefore, no time limit was placed upon subjects as they answered the
Guestions.

-

Purpose And Focus Of Questions. Questions were typed on 3"x 5" cards {one question
per card] There were nine questions in all. To prevent possible effects due to question
order, questions were randomly sequenced for each subject - except for question nine,
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which always came last (see Appendix 4 for task directions and hist of questions).

The purpose of using these Juestions was to motivate the subjects to read and re-read
the brochure more carefully than the average employee might Of the nine questions, six
(specifically. 1. 3, 5. 6, 7. and 8) motivate the subject to consult the disclaimer to prowvide
an adequate answer. {None of the questions directly mentions the presence of the
disclaimer) Complete, accurate answers cannot be given to these questions unless the
reader has seen the “contract” cited in the disclaimer. In particular, questions 1. 3, 5, and 7
ask the reader about the company’s right to “cancel” the plan As we noted above, the
brochure mentions nothing about “cancellation” of the plan. We hypothesize that (f the
small-print disclaimer was properly serving its function (Le. to refer the reader to the
official "contract’) readers confronting these particular questions should express tharr need
to see this "contract.” thus indicating they saw the disclaimer text

For example, we would expect a subject. when reading question one, to look (agan) in
the brochure for any information about “circumstances™ under which the plan could be
cancelled Not finding these “circumstances™ discussed, the subject shoul/d” heed the
disclaimer, and verbally indicate that the question might be answered by looking mn the
official “contract™ Similarly, to be answered properly, questions 6 and 8 also require that
the reader heed the disciaimer and refer to the "contract” it mentions. That s, judgements
about the "accuracy” of the benefits or conditions of the plan should be voiced with the
qualification that the brochure is not itself the actual plan - as the disclaimer seems to
imply.

To reiterate. the point of this question technigue was to provide subjects with ample
reason to "notice” and read the disclaimer, and to “use” or “process” the informat:on it
contains, but without overt/y calling their attantion to its presence. None of the questions
refer directly to the disclaimer or its terms. We are here primarily interested in the content
of subjects’ answers insofar as they indicate whether or not they have notced the
disclaimer. ,

»

Data Collection Procedures. "Think-aloud” comments were collected during the question
and answer task which immediate., followed the reading task. Subjects wera fres to re-
read the documeri When subjects’ signaled that they had completed ther unitial) reacing.
they were givan the questions printed on cards and asked to read and answar each
question out-loud Thus, each subjects answers were taps-recorded and later transcribed.
If subjects appeared not to understand either the task directions or ihe questions, the
e .perimenter did not intervene. Such subjects were allowed to complete the experiment
but their data was not used in the evaluation.

14
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As noted above, subjects were asked tc resd¢ the brochure silently.  Although the
“thoughts® of subjects while reading-aloud might be interesting in another experiment, no
tape-recording was made of their reading process here, for two reasons. (1) We would
not expect the average employee to read the brochure out loud, nor to “think-aloud” while
doing so: {2) To ask subjects to read aloud in the present context might unfarly bias them
to read each part of the brochure, and directly force them to notice the disclamer. Such
an artificial instruction (ie, to read and think-aloud) would not replicate the “natural”
situation of the employee. Therefore, no data was obtained concerning the subjects nitial
reading process or focus of attention during reading.

The resulting transcriptions {of the question task) were checked to ses if subjects gave
any verbal indication that they had noticed the disclaimer in the course of answering the
questions. A “verbal indication” might consist of any number of words or phrases used by
the subjects in responding. for example, mention of a “contract” of the “Note.” “Note in
fine-print” or "the personnel office of the Bunker Hili Company.” etc. In other words, any
part of the transcripted comments containing a direct raference to terms used in the
disclaimer was scored as a "hit" for that subject

However, we must mention two important exceptions to this scoring techmque. First, not
every reference to terms used in the isclaimer necessarily means that the subject saw or
reac the disclaimer. For instance, a subject may say he “would like to see the full plan” or
“fuil contract” not because he actually read or understood the disclaimer, but rather
because he had prior experience with such insuranc;e plans. Based upon this experience,
then. rather than upon direct perception of the disclaimer, he might make such remarks.
Subjects who made these kinds of remarks were directly asked, at the end of questioning,
why they made them. For example, if, during the course of the questioning task, a subject
said, "I would like to see the full plan,” the experimenter wouid later ask him or her. "Why
did you say you wished to see the full plan?” If the subject offered as a reason that he
had seen the "fine—print” or "the small note at the end.” then the experimenter recorded a
“hit" for the subject Alternatively, if the subject answered, “Because these things are
usually not the whole plan,” or said. "They are usually not the whole contract” or “Theres
no place to sign this document” without any reference whatsoever to the disclaimer. then
the experimenter would not record a "hit” for this subject

The second exception concerns the possibility that subjects might actually read the
disclaimer and think about its meaning, yet later {in response to the questions) never make
ary reference to the terms or phrases used in it That is, some observers might argue that
just because subjects failed to make remarks indicating they had seen the disclamer does
not necessarily mean they did not see or read it However, we would argue that, given the
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number of opportunities providad by the experiment to attend to the disclamer and the
other “motivational® factors outlined above, this possibility is a very slim one. Indeed, the
experiment was designed not only to promote observation of the disclamer, but aiso o
induce the subject to audibly process the information it contained. The question task itself
was constructed for precisely this purpose, that is, to induce the subject to re-read the
document and search its text for answers - 2 process captured by the transcription. It s
very unlikely that subjects would have si/ent/y noticed, read and understood the disciaimer,
and then fai/ completely to vocalize its relevance to any of the questions.

Conclusions

Data Analysis. Three subjects whc appeared not to understand the task directions and
questions were eliminated from the scoring and their data is not included below. These
subjects were all approximately 80 years of age and experienced great difficuity {largety
due to eyesight] in reading the document and the questions printed on cards.

Results of the question task can be expressed as follows:

{1} How many subjects made remarks indicating that they saw or read the small-print
disclaimer Juring the questioning? Analysis of the question-answer transcripts indicated that
852% ‘of the subjects (23 out of 27) gave NO indication whatsoever that they notced the
disclaimer. Conversely, only 14.8% {4 out of the 27) made comments to the effect that
they did see or rezd the disclaimar. ‘ '

{2} How mary subjects indicatec they would like to look in the “full plan” or “full contract’
for information about "cancellation” that they could not find in the brochure? As noted
above, subjects may have used some terms or phrasss contained in the disclamer. or
alluded to the “full plan® or “full brechure,” without actually having read the disclamer. Such
comments might occur if the subjact drew upon (remembered] prior experience with sirular
documents. We therefore re-checked the transcripts to clanify the basis for statements
indicating that the subject would like to ses the "full plan,” “full brochure.” “full document,”
eic. Analysis of the transcripts showad that 83.4% (23 out of 27) gave NO mdication they
would like to look in the "full plan,” “full brochure.” or “full contract” to help answer any of
the questions. Conversaly, 168% (6 out of 27) indicated that they would Ike to see the
"full plan” “full brochure” or “full contract” while answering the questions. However,
followup questioning of these six subjects revealed that two of them alluded to the “full
plan,” not because they saw the disclaimer, but rather as a resuit of their prior experience.
That is, when asked w/hy they wished to see the “real” or “full’ plan, the two stated that
such brochures were “never the whole plan” They did not mention the disclamer note at
all The remaining four (of these six) were the same four who we previously stated had
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seen the disclaimer.

We would assume that if. as the Bunker Hill Company claims, the disclaimer were
"adequately” noticeable, then at least 50% of the people in a sample should notice the
disclaimer In our sample, only 14.8% gave evidence that they noticed it We calculated the
standard error of our estimats (14.8%) to determine just how likely 1t 1s that at least 50%
of the people in a new sample would notice the disclaimer. This analysis indicated that
there ‘s a 39.99% chance that fewer than 50% of the People in a new sample would read
or notite the disclaimer. Indeed, there is a 95% chance that fewer than 28% will read or
notice the disclaimer. (Standard error {SE) of the estimator {p) 148% = .0683) We test
this prediction in cur second experiment, discussed below.

Is The Experiment A Valid Test Of The Adequacy Of The Disclaimer? The results above
Clearly suggest that the disclaimer is not very noticeable or salient to readers who have
been provided with ample motivation and opporrmity to detect it, and whose age,
educational and occupational backgrounds are comparable to those of the target population
fie. retiress of Bunker Hill. However, the argument might be made that the intended, or
‘normal” readers of this brochure would have both greater motivation and greater
opportunity to notice the disclaimer. That is, given that these experimental subjects were
not directly leconomiically) dependent on the insurance plan, we might not expect them to
attend tc the details as carefully as the actual plan participants would. But upon careful
consideration it is doubtful that “normal” readers of the brochure would have greater
motivation and opportunity to notice the disclaimer. The reason is wiat -‘normal readers of an
insurance brochure are not usually asked to answer specific questions about the brochure s
contents or meaning. including questions about the length of coverage and cancellaiion. Nor
are normal readers encouraged to search such texts {as in the present experiment) while
obtaining their answers. Thus, to argue that this experiment somehow prevented subjects
from noticing the disclaimer, or that it provided /ess opportunity than there might be in a
natural situation, appears very implausible.

On the contrary, t.e experiment probably increased the likelihood in comparison with the
normal or real-world situation Indeed, if the disclaimer were performing its putative
function, ie. to alert or warn carefu/ readers that information pertinent to therr questions
about coverage may be found in the official “contract,” surely more than 14.8% of the
subjects would have mentioned the disclaimer or its contents in response to questioning.
The conclusion reached here is that the fine-print disclainier is clearly inadequate and does
not serve its intended function
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Readers’ Beliefs About Their Contractual Rights. We can get some insight into reader s
beliefs about their contractual rights from answers they gave to particular questions in the
experiment In general, subjects’ answers strongly indicated that unless Given spac:fic notice
that the company reserved the right to cancel, they will believe the benefit plan does cover
them “lifetime” and that the company has no right to cancel the plan Evidence for this
conclusion is provided by subjects’ responses to Questions 1, 3, 5 and 7. analyzed helow.

We shall examine results to Question 3 first, since this question most drectly addressed
subjects’ understanding of the length of coverags.

Question 3

"According to your understanding of information in the booklet, for how long
do ycu believe the medical benefit plan covers you? Indicate the length of time
below:

® lass than one year
® more than one

¢ more than three years

lifetime {until 1 die)

® other

In response to Question 3, 89% (24 out of 27 subjects) stated that they believed the plan
covered them lifetims without Gualification. All of these subjects appear to have based
their conclusion on the language used in the beginning of the brochure. Recall the opening
paragraph

In the event of your death, your children and surviving spouse who has not
remarried, may continue to be covered.

On the basis of this language, most subjects do appear to have mnterpreted the brochure tc
guarantee them “lifetime” coverage under the plan. In addition, of the thres subjects who
gave answers other than “lifetime,” none mentioned the disclaimer, the "contract” or the
possibility that the company might close, as reasons why ths plan did not cover them
lifetime From such a strong, unqualifisd consensus we might conclude that most readers
will believe the company is obligated to provide a “lifetime” plan. But additional evidence
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that readers believe Bunker Hill may not cancel the plan is provided by subjects responses
to Questions 1 and 5. These questions also directly probe what subjects believe are thesr
rights under the plan Subjects’ responses to Questions 1 and 5 are as follows.

-Question 1.

“"According to the booklet, under what circumstances can the company cancel
all of the medical benefits it describes? If you cannot find an answer to this
question, or feel uncertain, explain what you would zssume about cancellation of
this plan if you were an employee of Bunker Hil?"

® 44% {12 out of 27) concluded either that the company may not cancel the
plan under any conditions, or that the company can cancel the plan only if the
retirea failed to meet eligibility requiremerts presenisd in the brochure - and
not otherwise. None of these subjects mentioned either the possibility of a
company closing or the fine-print disclaimer in answering the question.

® 48% {13 out of 27) stated that they did not have enough information about
“circumstances” to determine whether or not the company <ould cancel the
entire plan. None of these subjects mentionad either, the possibility of a plant
shut-down or the disclaimer.

¢ 8% {2 out of 27) stated that the Company could cancel the plan, and
fentioned that a company closing might be one reason the Company might do
so.

Question 5,

"From your understanding of the booklet, are there any conditions under
which Bunker Hill may cancel or take away the entire medical insurance plan
given to you here? If you believe there are such conditions, explain what they
are. If you don't believe there are such conditions., or if you cannot find them
stated, explain what you would assume about cancellation if you were an
employee of Bunker Hill.”

As we see here, Question 5 is nearly identical to Question 1. Question 1 asks if there
are any “circumstances” under which Bunker Hill may cancel, and Question 5 asks if there
are any “conditions™ under which Bunker Hill may "cancsl or take away" the plan. Results for
Questicn 5 are as follows:

® 66% (18 out of 27) stated either that the Company may not cancel the plan,
or that the Company may do so only if the retiree fails to meet the eligibility
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requirements mentioned in the brochure. None of these subjects either
mentioned the possibility that the company might close or the disclamer n
giving-their conclusions.

® 26% {7 out of 27) stated Mat they did not have enough information about any
such “conditions” to decide whether the Company could cancel the plan or
not Two (2) of these stated that they wished to see the “contract’ alluded to
in the disclaimer. One (1) stated she would contact the Office of Employee
Benefits, but made no mention of the “"contract’ nor the “personnel oifice”

® 8% (2 out of 27) stated that the Company could cancel either if they went
cut of business or at any time (st Company discrstion). Naither subject
mentioned the disclaimer, and one stated, "I think it's implied this is 2 contract”
— strong evidence he did not ses or heed the fine—print

In order to clarify the picture of readers’ belisfs as suggestad by answers to both cf
these two questions {1 and 5), the answers that each subject made to each question were
carefully compared and aggregated. A decision was made to accepi the answer (to either 1
or 5} that most directly favored the Company's contention that tha brochure provides
adequate notice of its rights of cancellation For instance, if a subject in answer to
Question 1 <caid that the Company could cancel the plan, and. then also said in response to
Question 5 that he didn't have enough information to decide whether the Company could
cancel or not. we only scored the subjects response to Quastion 1. Conversely, if the
subject reported in answer to Question 1 that the Company could not cancel the plan, and
also stated in response to Question 5 that she did not have enough'mformat:on to decide
whether the Company could cancel or not, we only scored the subjact's answer to
Question 5. In this manner, the results presented below reflect the most conservative
estimate of the number of subjects who believe the Company may not cancel the plan.
Taken tcgether, therefore, Questions 1 and 5 present the following picture:

® 59% {16 out of 27) either {1) stated without qualification that the Company
cannot cancel the plan, or (2) that they could not think of or find any
“conditions™ for cancellation except those stated in the brochure. Typically, the
latter subjects searched unsuccessfully under the section marked “Exclusions”
to find informztion about complete cancellation None of these subjects
indicated that they would like further information or that they would request
any. Further, none of thuse subjects made any remarks about plant closings or
shut-downs, and none gave evidence indicating they saw the fine~print
disclaimer.

® 185% (5 out of 27) either {1) stated that they didn't know whether or not the
Company could cancel, or {2} that they could not make any assumptions about
cancellation without getting more information. However, none of thesa
subjects mentioned that thaéy would ike to see the gontract alluded to in the
fine-print disclaimer, nor did any subjects mention contacting the “personnal
office” mentioned there.

® 11% (3 out of 27! stated that they could not determine whether or not the
Company could cancel unless they could see the "real” contract aliuded to in
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the fine-print disclaimer. These were the same subjects who indicated in the
overall the analysis that they saw the disclaimer.

® 11% {3 out of 27) stated that the Company could cancel the plan and offered
as one possible reason the fact that the Company might close or shut-down
None made any reference to the fine—print disclaimer.

While not as dramatic as the results for Question 3, these aggregated results support the
view that readers of the brochure are likely to believe the plan covers them hfetme and
may not be cancelled at will by the Company. Only 11% (3 out of 27) indicated that the
Company had the right to take away or cancel the entire plan Indeed, these results seem
especially unfavorable to the Company's position when we remember that most subjects did
not heed the fine—print disclaimer (85%): in response to these questions, only 11% (3 out
of 27) indicated that they would like to see the "contract” Obviously, unless readers heed
the disclaimer, they are more likely than otherwise to believe the plan provides “hfelong"
benefits and may not be cancelled.

However, answers to Question 7 might be argued to test the conclusion that subjects

believe they have “lifetime,” and irrevocable coverage under the plan. Question 7 asked the
following:

According to your understanding of information in the booklet, if Bunker Hill
Company decided to go out of business or was forced to close its operations,
would you still receive the madical insurance benefits as part of your pension?
if you cannot find the answer to this question, or feel uncertain, explain what

you would assume would happen to this health benefit plan if the company went
out of business or closed?

There is virtually no information within the brochure to help the reader answer this
question The brochure makes no mention of shut-downs or closings or other conditions
for complete cancellation Therefore, as one would predict, most subjects {70%. or 19 out
of 26) stated explicitly in response to this question that they could find no information
about cancellation or company closings. The absence of such information is significant
because it means readers are likely either (1) to rely upon what otker information in the
brochure they tacitly construe as relevant to the question - for instance, the "event of
your death™ language cited at the beginning of the brochure, or (2) to offer statements
mercly based on their own prior experience and speculations.  For instance, they may
imagine hypothetical situations and respond accorcing to the particulars of these situations
as they perceive them Their speculations about what would happen to their benefits in the
event of a plant closing are broken down as follows:

® 63% (17 out of 27) speculated that they would lose their benefits if the

-
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company closed or dscided to go out of business.

® 22% (6 out of 27) speculated they would be able to keep their benefits.
However. none of these subjects mentioned that they would be able to keep
their benefits because the plan covered them “lifetime.”

® 15% {4 out of 27) provided comments indicating they didn't know what to
believe. They offered no comments as to what made them uncertain, nor did
they indicate what additional information (if any) they would like to have in
order to make an assumption

-

-

Taken at face. such results might be argued to indicate that, after all, most subjects do not
believe the plan provides lifstime coverage. Or, more accurately, because the answers given

to Questions 3 and 7 appsar to contradict each other, one could argue that the data does
not allow us to "establish what subjects really do believe about the length of coverage and
cancellation rights of the company under the plan. For instance, when compared, the data
from Questions 7 and 3 do suggest contradictory conclusions. Do subjects believe the
plan’s coverage is "lifetime,” even if the company closes? Or, do they bslieve that a plant
closing would legally terminate an (otherwise) “lifetime” benefit? To illustrate these
contradictory implications, here are the remarks of cne subject in response to Question 7,
on the one hand, and her later respo'nse to Question 3, on the other:

(7) "Trere is no statement on the case of what happens if Bunker Hill
goes out of business. | assume this health benefit plan, if the company
went dut of business or closed, would be the same as many as we have
seen heretofore: that people would be out of luck.”

versus

(3} "(it's) lifetime, until you die."

In fact, however, the contradiction hetween the data for Questions 1, 3 and 5, on the
one hand, and the data for Question 7, on the other, may not be as significant as it
appears The reason is that Question 7 asks subjects only about what they “assume would
happen,” and not specifically about what they believe the company s obligated to do.
Moreover, it is highly questionable that "normal” readers of the brochure {ie. real retrees)
would be prompted to consider the plan in the light of a possible plant shut~down - s&s
some of our experimental subjects were prompted to do (by reading Question 7). in fact,
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only one of the 27 subjects appears to have considered the possiblility of a shut-down
and its effect on the plan without being prompted to do so by Question 7 itself. Further,
close examination of the responses of subjects who affirmed they would ‘lose ther
benefits" in the event of a shut-down reveals that they had marksdly different
interpretations concerning what sort of evaluation the question was asking them to ma.e.

e Of the 17 subjects who stated they "would lose their benefits,” most {70%,
or 12 out of 17} did not indicate any specific reason why they thought a
company closing would cause them to lose their benefits. The comments of
some of these subjects suggested a pessimism concerning the workings of
the legal system in protecting their rights. They made no comments to the
effect that they would lose their benefits pecause the company was not
legally obligated.

® 12% (2 out of 17) stated that the reason they would lose their benefits is
that the company would not have the money to pay for the insurance
premiums. In other words, these subjects imagined a scenario in which the
Company was completely bankrupt, or completely without resources. They did
not specifically indicate that the company was not legally obligated.

e 18% (3 out of 17) implied that they would lose their benefits because the
brochure provided no explicit statement about what vvould happen to the plan
if the company closed That is, they appeared to assume that the absence of
an explicit statement in the brochure meant that the Company could not be
held iiable. Two of these three subjects also commented that the reason they
would lose their benefits was that in their experience only pension plans {and
not health insurance plans) were protected by the government

Given this analysis of the underlying reasons for subjects’ responses, it would be misiaken
to interpret the results for Question 7 as necessarily "contradicting” or superseding the
results for Question 3. On the contrary, most of these subjects (82%, cr 14 out of 17)
who "predicted” a loss of benefits provide no evidence that they are making a specific
judgment about the company's contractual obligations for coverage under the plan. Most
vaguely describe what they speculate "would happen” to their benefits in a shut-down
situation The evidence further suggests that at-least some subjects are imagining a situation
in which the company simply has no money left to pay and therefore cannot be made to
do so, regardless of any legal liability. In short, "You can't squeeze blood from a turnip.”

In contrast, we would argue that Questions 1, 3 and 5 more directly probe what subjects
believe about their contractual rights - and the Company’s legal liability under the plan.
The responses reviewed earlier to Questions 1, 3 and 5 do suggest that readers of the
brochure believe the company is obligated to cover them lifetime and that the company
may not cancel the plan so long as enployees meet participation criteria.

To summarize, the question motivating the first experiment might be expressed as follows.
What does the brochure as it currently exists prompt readers to believe about their
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contractual rights? If we omit the possibly biasing influence of Question 7 (which
introduces the scenario of a shut-dow: that is nowhere even hinted in the brochure), the
answer seems to be that most subjects will believe they are covered “lifelong.” Most
subjects believe the entire plan can be cancelled only if the retiree fails to meet one or
more of the eligibility requirements, and not otherwise. The ewvidence that they are iikely to
believe otherwise is very weak by comparison

However, given the uncertain nature of many subjects’ responses to Question 7, we
decided to conduct a second experiment similar to the first In particular, we wished to
determine more precisely the nature of readers beliefs about the Company s contractual
obligations under specific shut-down conditions. This second experiment, its purpose,
methods and results are reported below.

Experiment Two

Purpose

Like the first experiment, this experiment also investigated whether or not readers are
likely to notice the fine~print disclaimer in the brochure. The overall goal was {agamn) to
determine what readers believe about their contractual rights and coverage based upon
information in the brochure. However, in this experiment we also wished to determine what
readers would infer about their plan benefits in the event of a company closing provided
the company still had the financial resources to support the plan. We therefore
substantially modified the language of Question 7, in addition, we mo-ified the language
used in Questions 1, 3 and 5 (see discussion in Method section below).

Subjects

Subjects were again recruited for a “reading experiment” and pad £8.00 for partizipation.
A total of 28 subjects participated (14 Maies, 14 Females). This subject population was
also broadly matched with the populatioh of readers for whom the brochure was originally
intended. All were at least 40 years of age, ranging from 40 — 80, with a mean age of
517 years (Males, Average = 47.9; Females, Average = 55.6). Occupations of subjects
again varied, and no subject was allowed to participate who had previously worked for an
insurance company or in a benefits/retirament office (see Appendix 5 for list of subjects
occupations) Subjects were again excluded who might have a professional understanding of
retirement or medical insurance plans. Subjects’ formal schooling ranged from 9 to 17

-
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years. The avearge number of years of formal schooling was 12.2 years (Males, Average =
12; Females, Average = 12.4).

Method

Experimental procedures, including instructions to subjects and data collection techniques,
were the same as in Experiment One. As noted above, the only difference arises in the
language used in Questions 1, 3, 5 and 7. The changes to Questions 1 and 5 are very
slight. and consist in adding to the beginning of these questions the sentence, "Assume you
are a retiree who fully meets the eligibility requirements for this insurance.” This sentence
was added so that subjects would look for “conditions” or “circumstances’ for cancellation
lor exclusion) other than those arising from ineligibility. The changes to Questions 3 and 7
are more substantial, as follows:

Questions Used In Experiment One.

(3) According to your understanding of information in the booklet, for how
long do you believe the medical benefit plan covers you? Indicate the length of
time below.

® less than one year -
¢ more than one year
¢ more than three years

e lifetime (until | dig)

(7) According to your understanding of information in the booklet, if Bunker
Hill Company decided to go out of business or was forced to close its
operations, would you still receive the medical insurance benefits as part of
your pension? If you cannot find the answer to this question, or feel uncertain,
explain what you woulld assume wuld happen to this health benefit plan if the
companny went out of business or closed.

Questions Used In Experiment Two.

(3) Assume you are a retiree who fully meets the eligibility requirements for
this insurance. According to your understanding of information in the booklet,
for how long do you believe the insurance plan is obligated to cover you {as a
retiree)? Indicate the length of time below: (same /ist as used in Experiment




One, above.)

{7) Assume you fully mest the eligibility requirements for this insurance. Now
suppose Bunker Hill closed its operations. If (after closing) they still had the
money to support the insurance plan described here, would you still be entitled
to receive plan benefits? As best you can, answer the question based on what
information you find in the brochure.

Recall that in Experiment One subjects appeared to make varying interpretations of
Question 7 In particular, we saw that they did rot offer specific comments about the
Company's contractual obligations, but instead apg sared to offer general comments about
the “fate” of their benefits. Here we have nar;owed the question so as to focus explicitly
on the Company's contractual obligations under a specific set of circumstances, namely, the
Company has shut-down but still has the financial resources to continue the plan

Conclusions

How many subjects made remarks indicating that they saw or read the small-print
disclaimer during the questioning task? Recults of the second experiment provide powerful
confirmation of our first prediction concerning the likelihood that subjects will notice, read
and process the information contained in the fine—print disclaimer. Recall that our earher
analysis indicated a 99.99% chance that fewer than 50% of the subjects in a new sampls
would notice the disclaimer. In fact, in this experiment, only 3.6% (1 out of 28) made
comments to the effect that they read or "processed’ the disclamer: 96.4% gave NO
indication whatsoever that they noted the disclaimer.

Readers’ Beliefs About Their Contractual Rights. :ro get insight into readers beliefs about
their contractual rights, we will again examine subjects’ responses to Questions 1, 3, 5 and
7 In general, responses to Questions 1, 3 and 5 suggest that most readers, unless given
explicit statements to the contrary, are likely to believe that the Company.is obligated to
cover them lifelong; most subjects believe the Company may cancel the plan only if the
retiree fails to meet eligibility criteria and not otherwise. Let us review the evidence
provided by each question.

In response to Question 3, 75% (21 out of 28) indicated that the Company was obligated
to cover them “lifetime," without qualification, This figure is similar to that obtaned in
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Experiment Ona (88%). Of the remaining 25% (7 out of 28), on!y; one subject indicated that
the company had the right to “make changes” later on Yet none of these subjects
mentioned the disclaimer as a reason for suspecting they d.d not have “lifet.ne’ coverage.
For example, of these ssven subjects, 3 indicated coverage eatended “more than one year,’
1 indicated coverage extended “less than one year,” and 3 statec “other,” commenting that
they didn't know how long they were covered or that they couic f.nd no mnformation about
length of coverage iri the brochure. Subjects who responded “lifetime” appeared to
depend upon the language used at the beginning of the brochure (as discussed earher in
this report) In lieu of perceiving the fine-print disclaimer, then, it appears likely readers will
concluda the Ccmpany is obligated o provide “lifetime” coverage to its retirees.

Responses to Questions 1 and 5 also .upport this conclusion We used the same
conservative scoring procedurs for aggregating data for Questions 1 and 5 here that we
12d in Experiment One. These aggregated results ars as follows:

® 68% (19 out of 28) either (1) stated without qualification that the Company
cannot cancel the plan, or (2} stated that they could not think of or find any .
“"conditions™ for cancellation except those stated in the brochure. As in
Experiment One, these subjects also searched unsuccessfully in the section
marked Exclusions for conditions affecting cancellation of the entire plan.
None of these subjects made remarks indicating that they had seen the fine—
print disclaimer, nor did any of them mention the possibility of a company
shut—down.

® 21% (6 out of 28) either (1) stated that they dién't know whether or not the
Company had the right to cancel, or (2) stated they could not make any
assumptions without more information However, none of these subjects
mentioned the fine-print disclaimer or contacting the personnel office to see
the official "contract™ - N

® 4% {1 out of 28) stated that they could not determine whether or not the
company could canceal unless they wsra able to see the real “contract” aliuded
to in the fine-print disclaimer. This was the only subject to have noted the
disclaimer in the course of the experimemt

® 7% {2 out of 28) stated that the Company could cancel the plan, and offered
as reascns the possibility that the plant might shut down, or simply that the
Company could do so at its discretion Neither subject mentioned the
disciaimer.

These percentages are similar to those obtained in Experiment One, with a shght increase
here in the number of subjects who beiieve the plan may not be cancelled {Experiment One
= 59%, Experiment Two = 68%). Only a very small percentage (7%) state that the Company
has the right to cancel the plan, and only one subject mentions a shut-down as a viable
condition for doing so. When combined with the results for Question 3, these results for
Questions 1 and 5 again indicate that most readers of the brochure are quite likely to
conclude that the plan covers ther “lifetime,” and that the Company may not cance: the
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The results obtained for Question 7 in this experiment are strikingly different than those
obtained for Question 7 in Experiment One. Recall that we changad the language n
Question 7 so as to focus on the Company’s obligations in the event that they shut down
but still had the money to pay for the plan. Here, the results obtained for Question 7
appear much more consistent with the results for Questions 1, 3 and 5. The results for
Question 7 are as follows:

e 43% (12 out of 28) provided comments indicating they did not know what to
bslieve about the Company’s obligation. They did not provide any comments as
to what made them uncertain, other than the lack of any mention of shut-
downs in the brochure. None mentioned the f{ine—print disclaimer or the
“centract” in the personnel office, stc.

e 39% {11 out of 28) stated that the Company was obligated to continue the
plan if, despite the shut—down, financial resources for supporting the plan
were still available. None commented on the Company’s contractual obligation
in the event that the Company clcsed and had no resources left to continue
the plan

® 11% (3 out of 28) stated that the Company was not obligated to continus to
pay for the plan, even if the Company had the resources to do so.

® 7% (2 out of 28) stated that most likely some government agency or other
source would continue to pay their insurance premiums {in lieu of the closed
Companyj, but made no comment regarding whether or not thay feit the
Company was contractually obligated to pay.

While these results by themselves do not strongly support the argument that rsaders are
likely to conclude the Company to be 'iable, they clearly fai/ to support the Companys
contention that the brochure provides acsquate notice of their cancellaton poiicy. None of
the 28 subjects answering this question ever mentioned the disclamer and its reference to
the “official” contract Indeed, 82% of the respondents to Question 7 either do not know
wrat their rights are in a shut-down situation, or else believe the Company s obhgated to
continue the plan if the Company has the funds to do so. In contrzst, only 11% counclude
that the Company is not obligated to pay under these conditions. As we noted in
Experiment One, subjects have no informaticn in the brochure upon which to base ther
inferences about conditions that would completely cancel the plan, let alone specific
conditioins governing shut—down situations.

To summarize, we must emphasize again the basic purpose of these experments. to find
out what readers will believe about their contractual rights under the plan if given the
brochure as it currently exists, and no other information. We have alrsady presented strong
avidence in hoth &xperiments that readers fail to even see the fine~print disclamer, which
the Ccmpany contends provides adequate notice (albeit indirectly) of the Companys rights

.
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and obligations. A disclaimer so frequently overlocked can hardly be deemed "adequate,
and rsader’s difficulties here seem to justify completely the ERISA prowvision prohibiting the
use of fine—print when explaining "exceptions, limitations, reductions or restrictions of pian
benefits. In lisu of perceiving this disclaimer, the results for Questions 1. 3 and 5 in ouwr
second experiment again suggest that most readers are more likely than aot to construe
the plan as covering twem “lifelong” Moreover, this conclusion is certainly not contradicted
by our analysis of responses to Question 7. Readsrs apparently draw this “hifetima”
inference based upon the initial language of the brochure, which discusses what happens in
the event of the retiree’s death. The results of the ~econd experiment also suggest that
most readers are more likely than not to beliave the Company may not cancel the plan
— except when the retires fails to meet stated eligibility requirements.

in view of both experiments, therefore, we conclude that the present document viciates
the ERISA provisions cited at the beginning of this report in several ways:

L. The brockure neglects to state the “circumstances which may result in
disqualification, ineligibility, or denial or loss of benefits” Nowhere dces the
brochure tell the employese that the company reserves the right to cancel the
plan

2 By using fine—print and poor positioning, the brochure renders obscure the
“limitations” that the company claims to be in effect, ie, the right to cancs!
the plan at the company’s discretion.

3. The brochure is not designed "in a-manner calculated to be understood by the
average plan participant™ As the experimental results ndicates, there is 2 99%
chance that fewer than half of future subjects weuld read or notice the fine—
print disclaimer.

4 The brochure is not “sufficiently accurate and compreliensive tc reasonably
apprise such participants and beneficiaries of their rights and obligations undar
the plan™ As our data above indicate, because readers do not notice the fine—
print disclaimer, they must form their judgments about rights and obligations,
as it were, by proxy, using other language in the summary as a guide.

Can The Brochure Be Improved? A linguistic analysis of the wording of the disclaimer
suggests several potential sources of confusion, and several improvements to be made. The
most serious, and likely, source of confusion is use of the term "contract” itself. In
context, it is not clear what particular "contract” is meant - is it the contract between
Bunker Hill and its employees (ie. the collective bargaining agreement), or the contract
“etween Bunker Hill and Blue Shield of ldaho? For instance, during informal question:ng of
subjects {during debriefing,) when the disclaimer was pointad out, some subjects stated that

23



the disclaimer referred to the "labor contract” or “bargaining agreement.” so:ne stzted that
the contract was between Blue Shield and Bunker Hill, and others appeared confused or
didn't know In additicn, three subjects stated flatly &uiring-experimental question:ng that the
brochure itself was a contract. obvious evidence that they did not heed the disclamer.
More precise experimentation is neeced to determine exactly what readers do infer about

the use of the term “contract’ in the disciaimer.

A second ikely sourca of confusion in the disclaimer is the term “ilustration” In context,
it is not clear what this term means. May an -“illustration” (of a contract) contain
inaccuracies, or merely be incomplate, or both? Readers are not likely to know what to
infer from such a term, in particular, to what extent this term serves to qualify the “truth
value® cof the information presented in the Lrechure. Along with the meaning of the term
“contract” i context. the rmeaning of the term “jllustration” also merits  formal
experimentation.

A third possible source of confusion is the uss of the pronoun “This® 3t the very
beginning of the disclaimer. in context, it is not clear what the pronoun “This" refers to:
does it refer to the entire brochure, or to only the section immediately preceding the
disclaimer?  This pronoun usage is vague, since the scope or breadth cof referance
indicated for “This" cannot be readly verified by the reader. In other wwvords, the resdsr may

ask. "What thing is not a contract.?" To be more clear, a2 noun referent following “This™
should be provided. For example, "This document " or “This section_"

These linguistic obsarvations do not necessarily prove 3ll readers will be confused about
the ‘meaning of the disclaimer — if thay do see and read it However, they do suggest that
without additional interpretation provided on the part of the Company, readers will not be
abls to make clear inferences about the meaning of the disclaimer. These potential proklems
point up ths nasd for more ressarch They certainly do not support the view that the
present disclaimer is adequately written. Moreover, from a professional document-
designer's point of view, these probiems with the terminology used in the disclamer are
easily avoidable, simply by observing basi¢ samantic and grammatical principias. Thus, In
addition to ncting that the typeface and position of the disclaimer are inadeguate, wa note
that the use of language (for purposes of clear, uvnambiguous reference) within the
disclaimer itself could be much improved

There is a robust literatura to support the belief “hat the present disclaimer could bs
mads much more noticeable.? A variety of studies in dogument design have shown that

2«'_)__ocmonl Besigx A Review Of The Relevant Research Daniel B. Felker, £d. (Washington, D.C. Document
Design Project, American Institutes For Ressarch and National Institute of Educaticn, 1880).
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placing information closer to the beginning of such functional documents, and increasing tha
size of typeface, are quite likely to make that information more noticeable to the reader.°
For instance, Appendix 6 contains a sample of a disclaimer placed in a Continental
Insurance Company brochure at the beginning. Note that this disci2imer. which i1s similar to
the one in the Bunker Hill document, is prominently displayed in a box, and printed in the
same size typsface as the rest of the text (outside the box). indeed, the wealth of research
on the promirent display of information in texts is one basis for the ERISA provisions
cited in the beginning of this report

Summary Plans And Plain Language Laws: Issues For Further Resesrch

We began this report by noting that ERISA does not specifically prohibit the use of
contract disclaimers in summary plan documents. While we would not yet recommend,

merely on the basis of these two experiments, that ERISA include such a prohibition, we.

think the idea merits more serious consideration than it has so far been given. There I1s a
clear reason why'. As the court implied in Zittrouer v. Uarco 582 F. Supp. 1471 (1984}
see p B above), allowing the any use of disclaimers, even when they are fully explicit and
properly printed and formatted, contradicts the principle of disclosure underilying ERISA
To publiss summary plans that include complex details about coverage {e.g, types of
services, percentage of deduciible costs, and so on) appears to lead many non-legzily
trained readers to uvelieve that such plans state contractual terms - that they are "official’
disclosures As we noted, a number of our subjects in the experiments remarked that the
sw‘nmary' was a contract. But contract disclaimers directly subvert the notion of disclosure.
They say, in effect, either "Some things stated here are not true.” or else “Some things
which are true {of this plan) are not stated here.”

. Contract d'sclaimers thus place normal readers’ expactations about disclosure in a double—
bind, and send, at best. an ambiguous message. Recall our analysis of the meaning of the
term Tillustration™ as used in the Bunker Hill disclaimer. is an Tillustration” of a contract a
representation or misrepresentation of a contract? Readers are left to doubt if anything n
the summary is true, and the burden of finding out what is true is thrust back onto them
in a ciearly disadvantageous manner. The technicalities of “deductibles” and the “extent of
coverage™ offered by cummary plans are difficult snough to understand without introducing
this kind of linguistic guessing game into the situation. As noted in Killis v. Waukesha
litle Co., Inc. 576 F. Supp. 1103, (1883}, the point of ERISA was to elimnate this sort of

3Guidelines For Document Designers Danie! B Felker. Ed. (Washington, D.C. Document Desgn Project
American Institutes For Research, 1980), Here, in particular, see Chapter il = C, *Typographic Principies.”
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guesszng game, and to enforce “a more particularized form of reporting” Clearly, the use
of contract disclaimers works directly against “particularized reporting” as contract
disclaimers almost invariably function to remove “details” from the view of the reader.

The problem remains, of course, as to how sunmary plans can be written so as to
o-ovide full and accurate represertations while at the same time be comprehensible to
non-lawyers. Here there ae many issues for documsnt design researchers to investigate.
For instance, what kind of format, style and usage is most appropriate  for thess
documents? What kind of prefatory material (or “preview”) would best prepare the reader
for the content and structura of the document. and help him or her tc use the information
it contains? Plainly, mere expert “opinions® about “clarity” (or lack thereof) in such
documents are not sufficient for dealing with these issues, and we hope that the present
report shows the value of taking an experimental .approach to these issues in ti'le future.
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Apoendix 1.
Copy Of Bunker Hill Company Summary Plan
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Employoen receiving a pension from tha Bunkar
Hill Conipany are eligible for tha berofits

“oullinod In this booklet. Your spouss and -

chlldron. at the lime of your retirement, are
nho eligible. In tha event of your doath, your
ch.ldren and surviving spouss who has not

Txrumlrrlod. msy continue to be.covered.

Ch!ldun are defined as follows:

(1) Unmarried under tha aga 19 (includes
natural childrern, adopted children, step-
children, foster children. or children in
the process of adoptionk

(2} Unmarried. extended to ags 23 while &
full-time student;

{3) Unmarried and incapable of self-suppost
by reason of mental retardation or
physical handicep helore attaining aga
19.

PLAN BENEFITS °

The following provides a brief outlina of the
benafits provided by tha I'lan. Itis important to
remember that lhis is a servica plan ad-
uiinistered by tha Medical Servica Bureau of
Idaho, Inc. All benafits paid to physicians are
based on Medical Servica Bureau of 1daho
ratas and not necessarily thosa charged by the

- doctor whara you live.

L. HOSPITAL BENEFITS .-

8] Room & Board — The Plan pays the
hospital’s usual charge for room and
board and genaral nursing care in a
semi-private room for up to 365 days
for any onaillness or injury.

b) Miscellaneous Hospital Expenses —
Tha Plan pays 100% of tha reasonsble
charges for Hospltal services and sup-
plies such as use of oparating rcom,
racovery room, drugs, dratsings,
X-rays, lab tosls, ancsthesia, elc,

¢) Emergency Room Cara —- Tha Plan
pays 100% of the ronsonablo charges
for smorgency cora required for ao-
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. agraad to .acpapt Medlcnl -Service. ﬁg

Liutiliue lll’““. pruviuca u.uucul 3B Yo
randarad withia 48 hours after Iho lo-"wﬁ
cidant.

Buraau's paymaent a2 paymant iz full for- L
kis sarvices} A noc-participating physt- 'Me:
clan (M.D.) will be pald at the rates
cuslomarily paid to participating physi-
clans and may nol necessarily be ac-
cepled as payment in {ull. For those of you
not living In the service araa, pleass
remember that' paymont is based on
Medical Service Bureau of Idaho rates.

a} X-ray, ndlnm. radioactive isolops

v,

tharapy

b} Oulpatient diagnostic X.-ray and -.
laboratory charges, Including alsc-
trocardiograms and basal matabolism
tests 3

c) Surgery and Anesthesia charges

d! Doctors visits
In Hospltal - T.ys starting with the first
visit for sn accidental Injury or Hiness
Home or Of{iga - Pays for up to 50 calls
a calandar yéar for accidental Injurios
only {illnass tonditions paychle under
Major Medicdl)

AMBULANCE BENEFITS
The Plan pays 100% of the rausonabla
charges for nocmlry ambulance satvics,
including slr a.rpbultncc up 0 385G miles
each yaar, .

APPLIANCES AND SRACES

The Flan pays 100% cof reasonable
charges for ndcessary orthopedic ap-
pliancas and braces not designed for per-
wanent use for 4ecldcntd Injuries.

S ’, a3/ h .

MAxommchx. L

DEDUCTIBLE: $30.00 per person, uch
calendar yaar. , .

BEST COPY AVAILABLE'

[O¥I\ V4 "WS P asetse Sas ’unru. wwd  Jete (XT12)

yaar may be applied agalnst the dlducu.
ble for the next cnlendar yaar,

g@ during he last three months of a calandar
bl

. MAXIMU’M. 350000 during a pltlcnu
lifatime, with $1,000 annual restoration,

" COVERED EXPENSES: Tha following
charges ere coasidered covared Major
*  « Medical expenses and will be paid after
the deductibla;

.

100% of usual, customaty and raasonable
charges for professional care by s par-
ticipaling physician; 90% of usual, cus-
tomary and raasonable charges for ser-
vices of a non-participating physiclan;
50% of usual, cusiomary and reasonable
charges for participaling and non-
parlicipating physicians for out.patient
sarvices for mantal or nauro-
- psychiatrle condilions (including
slcoholism or drug addiction), to & max-
byum per patiant of $300 per year.

$0% of reasonabla charges for special
nursing care by regislered nurses or
licensed practicsl nurses, or
physiotharapy by a registered
physiotherapist when suchk services are
ordered by the atlanding physician
(licensad doctor of medicine) except for

..
.

« 250
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sarvices rendared by a relativa;, or by-a.

person who normally rasidas in the
member's homs,
. 90% of ressonable chargas for
] prascriplion drugs and mecicines proper.
1 ly idantified end listed in the U.S. Phar-
macopceia and/or National Formulary,
and ordersd in wriling and disponsed by a
licansed pharmacist or physician. for the
specific and direct treatment of a covared
_ disability; insulin and diabetic suppliss.

;.'ﬁ v 90% of reasonable charges for the in.
i itlal cost of ariificial_limbs. eyss and

;m " braces, oxygan and equipment renlal,
rantel of wheol chalr. hospital type bed
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" and almllcr necessaty medical equipment. -
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- .t you or your spouss Is entitled to benefits’
“Tunder Medicars for an lllness or Injury whith
-,-i8 also covered under
- *paysble under this Plai shall be reduced by the

0% of raasanable charges for hospital *

benefits for casos ol duxtal o2 orat .
surgory when performed by a doctor of

dontal surgory {DDS) and upon cortifica- -

hemophilia, heart diseass, slo. Chergas *
by the dental surgeon are not covered ak-
cept for care and trealmeat of fractured
jaw. - L -
90% of reascnable charges for hospital’
room and board and ancillary servicos,
cardlac or intenslve cars unit, out-patient
hospital services for the diagnosis or
treatment of covered illnessss or injuries.

EXCLUSIONS ;

Benafiis ars not provided for: (1} care providad
ia & government institution; {2) lllness or injuty
covered by Workman's Compsnsation; (3) ills
ness ur injury resulting from war or natlonal
disastor; {4) routine physical sxaminations; (5)
dentistry; (6) refracilons and eyeglasses; {7)
hospitalization simply for diagnosis or rast
cars; (8) cosmetic surgory primarily for
beautification; (8) podistrists, axcspt for
medical and surgical treatmant of disease and
injuries of the foot; (10) sax {razsformations or

reversal of starilization; (11) dentistry (except ...

visual tralning: hearing alds, spscial iype :
equipment such as humidiflers, vaporizers, ex. .
srciso squipment and machines, haating plda. .
air conditlonsrs, air filtration units, contour .
chsics and beds, blood sugar machinss, lnsulln

alr guns. .

care and treatment of [ractured Jawk (12) -

SPECIAL PROVISIONS FOR *
COVERED PERSONS .
 ONMEDICARR _ . . i,

B

KX o - ens

C . . °

this Plan; the beneflls 7R}

tion by a’ doctor of madicine that:t-s: -
hospitalization is nocossary bacauss of ™
non-dortal hoalth Impairmonts such ds =% .}
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- While this Plan will not pay for oxpenscs

b i, covorod by Medicara, it will pay for exomplo,

_tho Part A hospital deductibles, the Part B

medical deductiblo and tho 20% Part B coin.

. *suranco for physician sorvices and outpaticat
X-ray and lsb tests., - )

ot

HOW TO FILE A CLAIM

When you become eligiblo for tha Relirco
Medica! plan you will roccive an identification
card Irom the Medical Service Burcau. This
card shou!d be presented to the doctce or
hospital prior to a service being rendercd. All
payments to participating doctors and
hospitals will be mada direct to them. If a non-
participating dactor or hospital is used you
may be asked to pay the biil yourself and in
that case benefit payments will be made to you.

- All claims are to be filed within 90 days of ths
dats sxpenss is incurrad.

This 12 g Mustraticn-of - Sanalils — noi & con-

tract, For dotails of all bonel.ts. lunitations and
axclusions, you may 230 8 copy of the cantract st
the personnol ollice of the Bunkecr Hill Company
in Xellogg. .
All questions ragarding bencfits should bo
refecrad to the Offics of Employce Benefits Ad-
ministeator of The Bunker Hill Company or to
the Medical Sérvice Bureau of Idaho, Inc..P. O.

Box 1108, Lawiston, 1daho 83501, Phone (208)
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Appendix 2.
Opinion In Bower v. Bunker Hill
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in state law for
wrongful teninination for public policy
Teasons poses no significant threat to
the collective gaining process; it
does not alter th¢ economic relation-
ship between the employer and em-
ployee. The remedy is in Zort, distinct
from any contractual remedy an em-
ployee might have under the collective

g

Co.,
Cases 81(1974), the
Supreme Court Reld that the plaintiff
could pursue

he previously submitted his griev-
ance to arbitratipn, alleging in the arbi-
tration that he isg) on the
basis of race the arbitrator had

result of the e {actual occurrence.”
415 US. at 4 . The Court, reco
ing that arb{ rs look to the “indus-

* A racant declelen 3 the result we reach in
this case. In MNIA Autametive Trades District
Lodge Ne. 190 v. Utllity Traller Sales, 14) Cal. App.
34 50, 190 Cal. Rptr. §8 (15t Dist.), disoalssed
-' (ALS. —nh 104 &g. s cxm:;m California c':u':t
of Appeals held that pa empleyee's statutory ric
of Indemnity by hls $mployer under stats law was
net preempled by { labor law. The court said,

the fact that a !:‘::bu.bm o’l eoll.dcc:lpv:

bergalning does prec] sate frem

ag standarda to the welfare of the workers

«.-. Bowser'x statutpry right to indemanity i inde-

taf any cen! ual right.

150 Cal Rpir. at 100 citing Alexander v, Gardner-
Denver Ca,, 415 US.[36, 52, T PEP Cases 81 (1974).

‘The Supreme dizmlssed the appeal for want
of a substantial feders] guestion, — U.S. —, 104 S.CL.
820. A dismicssal for want of a substantial federal
Question fa a declsion on the merits. Micks v. Miran.
da, 422U K. 332, 344 (1975).

33

elaployee from asserting rights created
independently of the colleetive bar-
saining sgreement.”|{We find the same
considerations relevAnt here us In the
preemption context|{— the state law
may protect inlerests separate from
those protected by t 1¢ NLRA provided

We hold that the]claim for wrongful
termination based ¢n state public poli-
¢y is nat preempteft by section 301 of
the LMRA. Remov4l was improper. Be-
cause Lne district cqurt had no jurisdic-
tion over this , We roeverse and
remand to the distriet court with in-

structions to r Ad to the California
state court.,

BOWER v. BUNKER HILL CO.

U.S. Court of Appeals, -
*  Ninth Circuit (San Francisco)

BOWER v. THE BUNKER HILL
fg(;i(PANY. No. 83-3634, February 14,

CONTRACTS :

Plant closing — Retirement medical
Insurance — Vested benefits — Summa-
ry judgment > 116.408 » 122.40

Federal district court erred in enter-
ing summary judgment in action alleg-
ing that employer improperly discon-.
tinued retirement medical insurance
when it ceased operations, where num-

*The fact that Alexander's additional remedy was
one crealed by foderal rather than alefe Jaw does not
diminizh the ferce of the argur-ent. st the focus
of Alexander was the preciusive cffoct of the artitra.
Usn, not the preemplive effect of federal Jaw - a
SUPremacy clause fssue, L the Supwreine Court
held in Colorasde Antl-Discrimination Ceiam'n ¥,
Continental Alr Lines, Inc., 372 U.S. 214, $2 LRRM
2839 (194)), that a dlscrimination acllen under Cojo-
TA4G law was nol preempled by the RLA. See 372
US. al 72¢. The Supreme Court of Oregon has
Yecognlzad the impilcations of Alexander for
Frecmpﬂon. See Vaughn v. Facific Northweat Bejt

elephone Co., 289 Or, 73, 88, ¢1) 1°.2¢ 281, 289, 106
LRRM 20832 ¢1980). See alss Conunent, supra nete 7
At 658 n134. Summers, Individusl Protection
Agalnst Unjust Dismissal: Time for s Statute, 62
Va.LRev. 48], 330 n2i1¢; Note, A Common Law
Aclon for the Abusively Discharged Employee, 26
Uast.L.J. 1435, 1467-63 (1975 Comment, Intima.
tionzs ef Pederal Removal Jurisdiction in labdor
aum: The Plesdings Noxus, 1985 Duke 1.J. T43, 750-

* See Comment, supra nele Tat $58.
s
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ber of facts in dispute cumulatively
create ambiguities whether benefits
were vested under collective bargaining
contract. Contract language does not
speak to issue whether insurance bene-
{its were vested; extrir_sic evidence sug-
gests ambiguity in contract; manage-
ment allegedly made misleading repre-
sentations to employees and union rep-
resentative concerning lifetime f{nsur-
ance benefits for retirees; benefits were
provided during strike, but there is no
evidence on record whether employer
! and union had reached agreement go-
verning provisions of benefits,

i Appeal from the U.S. District Court
- for the Eastern District of Wi
Vacatied and remanded.

Daniel P. McIntyre, Pittsburgk, Pa.,
. for appellants.

Eugene 1. Annis (Lukins & Annls,
PS.), Spokane, Wash., for appellee,

Before SNEED, NELSON, and REIN-
HARDT, Circuit Judges.

Full Text of Opinion

NELSON, Circuit Judge: — Former
employzes of The Bunker Hill Compa-
ny brought suit alleging that the Com-
pany improperly discontinued retire-
ment medical insurance when it ceased
ope-ations. The district cowrt granted
defendant’s motion for summary judg-
ment on the ground that these insur-

. ance benefits were not vested. The em-
ployees appeal this ruling. We vacate
the grant of summary judgment and
remand for additional p

v FACTUAL AND PROCEDURAL BACK-
N GROUND

: The Bunker Hill Company {(“Bunker

. Hill”) began a pension plan for its

employees in 1940. In 1856, negotia-

. tions with the hourly employees’ union

; resulted in a medical insurance plan for

. all unionized employees. Although not

covered by the union agreement, non-

’ union empioyees have always received

. - benefits identical to those provided
: unjon members.

Since 1956, & number of unions have
represented Bunker Hill employees,
and a number of labor-management
contracts have been negotiated. Gener-
ally, the contracts were renegotiated
every three years and benefits for retir-
ees were continually improved. From
1956 through 1872, each contract
granted retired employees medical in-
surance identical to that provided ac-
tive employees. The contracts incorpo-

ses 89 sse o

40

rated by reference & separate insurance
schedule.

In 1972, the United Steelworkers of
America began to represent Bunker
Hill employees. The labor-management
contracts negotiated by the Stcelwork-
ers no Jonger incorporated an insur-
ance agreement by reference. Instead,
the Insurance plan was &n jndependent
agreement, appended to the labor-man-
agement contract. The jnsurance hlan
no longer expired when the }abor-man-
agemsnt contract expired, but rather
contained an Independent expiration
clause that was identical 1o the labor-
management  contract  expiration
clause. Retirement benefits were dis-
cussed In neither of these two docu-
ments, but were set forth in a third
paper — a memorandum of agreement
drafted at the conclusion of barguining.
This memorandum ran for a term of
three years and granted insurance ben-
efits that ran for an unspecified term.

The 1977 and 1980 Jabor agreements
echoed the form of the 1973 agreement.

A le maliled to al] employees de-
‘Tl C* COVEerage In terms uf

that insurap
life of retired employees.

On August 25, 1981, Bunker Hill an-
nounced that it was discontinuing its
operations. Shortly thereafter, eact. ac-
tive employee was notified that his
medical coverage would end
on April 5, 1982, Retired employees
were told that their medical coverage
would end on May 15, 1982. Bunker Hill
continues to pay all retirement benefits
except for the medical coverage. It is
retirement medical insurance, alone,
that is the focus of this lawsuit.

On June 2, 1982, 2 number of pen-
sioners filed this
District of Washington, Defendant's
Motion for Summary Judfment was
granted on January 14, 1983, and it is
this ruling the plainti{fs appeal.

DISCUSSION
I. STANDARD OF REVIEW.

‘This court reviews de novo decisions
granting summary judgment. Bank of
California, N.A. v. Opie, 663 F.2d 971,
979 (9th Cir. 1981). Summary judgment
is properly granted only if a "the con-
tract provision in question is unambig-
uous.” Castaneda v. Dura-vent Corp.,
648 F.2d 612, 619, 107 LRRM 3178 (4th
Cir. 1981). A dispute over a mutcerial
fact necessary to interpret the contract
may result in ambiguity. See National

action in the Eastern

-
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BOWER v. BUNKER HILl, CO.
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Union Fire Insurance of Pittsburgh.
Pennsylvania v. Argonaut Insurance
Co., 701 F.2d 95, 97 (9th Cir. 1983).
Thus, Bunker Hill must demonstrate
that the documents underlying this
lawsuit  unambiguously establizk g
medical insurance pian limited to a
three year term. All “pussible infer-
ences Irom the record” must be drawn
in the retirees’ favor. Gee.v. Tenneco,
Inc., 615 F.2d 857, 859 (Sth Cir. 1980).

The legal framework of this dispute
is fairly straligh:forward: if the pen-
sioners’ medical constituted
a vested benefit, that benefit could not
be ended without the pensioners’ con-
sent. See, e.g., Allied Chemical & Alkall
‘Workers v. Pittsburgh Plate Glass Co.,
404 US, 157, 181 n.20, 78 LRRM 2974
(1971). If each collective bargaining
agreement unambiguously limited
medialbeneﬂtsto}hetemofthe
agreemen:, no benefits were vested.
See, e.g., Turner v. Local Union No. 302,
International Brotherhood of Team-
aters, 604 FP.24 1219, 1225, 102 LRRM
2548 (9th Cir. 1979) (hercinafter cited
as “Turner”). The sole question, then,
is whetier the collective
agreements unambizuously limited the
term of the medical benefits.

IL. THE EXISTENCE OP MATERIAL
ISSUES OF FACT RENDERS SUM-
MARY JUDGMENT IMPROPER.

The Sixth Circuit, presented with a
similar issue and similar evidence, re-
g:uy held that thge?uec;i& bargain- pn

agreement created a v Tig

lifetime insurance benelits for retirees
and affirmed the entry of suminary
Judgment for the union. International
Unlion, United Automobile, Aerospace
& Agricultural Implement Workers v.
Yard-Man, Inc., 716 P.2d 1476, 114
LRRM (BNA) 2486 (6th Cir. 1983).
Here, however, appeliants do not seek
an order directing an award of summa-
ry judement in their favor. They claim
only that there are material issues of
Iact that precluded the district court
from granting summary judgment to
appellees. It is clear from the record
that there are a number of facts in
disputs in the case befora2 us. Cumula-
tively, those facts create ambiguities in
the contract that render summary
judgment improper. See National
Union Fire Insurarce of Pittsburgh,
Pennsylvania v. Argonaut Insurance
Co., 701 ¥.2d 95, 97 (9th Cir. 1923).

A. The Contract Language Does Nol
Speak to the Vesting Issue.

The retirement medical insurance
plan does not have an explicit expira-
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tion date. The Jabor-munsgement
agreement that endorses the plan does
have an expiration date, but the insur-
Ance program itself is not necessarily
bound by this date. See, c.g., E.L. Wei-
gand Division v. National Labor Jiela.
tions Board, 650 P.2d 463, 107 LRRM
2112 (3d Cir. 1981) (sickness and accl-
dent benefjts are not mited to term of
Jubor-mansgement agreement), cert.
denied, 455 U.S. 939, 103 LREM 2778
(1882). Thus, the contrectual ianguage
does not explicily address thic issue
before us.

Inferences drawn from parslicl con-
tractual provisions provide no xddition-
al Insights. In zome instunces, provi.
sions that were Lo outlast the term of
the labor-management agreement were
made to do 30 explicitly. In other in-
slances, however, provisions thxl were
Lo expire at ithe end of the tenn of the
labor-mansgement agreement were
made to do 50 explicitly. Accordingly,
no inference can be drawn from the
absence of an expiration date on the
retirement documents. Un-
:tble to mu':lm lawsuit on !.?e basis

contract language, we look to
extrinsic evidence to determine if sum-
mary judgment was properly granted
in this case. CI. United States v. Erick-
son Paving Co., 465 .23 398, 399-400
(9th Cir. 19%2) (parol evidence only
inadmissible where not essential to in-
terpreting contract).

B, Extrinsic Evidemce Sugpests an
Ambiguity in the Contract

1.Summary Plan Descriptions

A small booklet distributed to ali
employees described Bunker Hill'’s re-
tirement benefit plan. This “Suminary
Plan Description” stated only one digi-
bility requirement for receiving insur-
ance: that the applicant be “receiving &
pension from the Bunker Hil) Compa-
ny.” Since the pension is lifelong., em-
ployees may have vieived the reluted
insurance also to be a lifelong bienefit.
Moreover, the summary description us-
sures pensioners thal, upon their
death, their “children and surviving
spouse may continue to be covered.”
Such language suggesis that reiire-
ment insurance benefits ;nay not have
been limited Lo the duration of the
collective bargaining agreement.

The district court discounted these
statements because a disclaimer print-
ed on the last page of the summary
description specifically noted thxt he
booklet was “an flJustration of benelits
= not a contract” and instructed on.
ployees to “see a copy of the conlraclat
the Personnel Office” for a full expla-
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natior of Insurance benefits. The dls-
triet court found tkat no reasonable

Corley v. Hecht Co.. 530 F-Supp. 1155,
1163-64 (D.D.C. 1982} (district court

he was told that insarance benefits
would “continue for the yest of [his]
Ufe™ The local union president was
told that surviving spouses would re-
ceive insurance as long as they contin-
ufd to pay their contributions to the
plan.

Bunker Hill argues that these state-
ments were never made and, if they
were, they do not rise to the level of &
material factual dispute. The first part
of this argument dozs not help Bunker
Hill's cause. The factual dispute over
whether statements -were actually
made is precisely the sorc of issue that
is properly resolved by a jury. Thus,
this dispute, if material, precludes sum-
mary judgment.

The second part of this argument,
howerver, is more compelling. While
representations to two of the 2400
workers employed by Bunker Hill may
not constitute a maierial issue, when
one of those two workers is the local
union president, the representations
become more troubling. An influential
labor figure may bargain on behalf of
others, or widely circulate misinforma-
tion. Under these circumstances, a
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more detalled Inquiry fnto the effect of
management representations s re-
quired. Although this issue may ultl-
mately prove immaterjal, the record is
not yet sulficiently developed to make
this determination. Thas, the district
court must examine additisnal pAre)
evidence to assess the materiality of
mansgement representations that in-
suraice benefits were vested.

3. Provizion of Benefits During A
Strike 3 v

During a four-month gtrike in 1677,
Bunker Hil).provided insurance bene-
fits to pensioners. Since Jabor-manxge-
ment agreements are not in effect dur-
ing strikes, appellants cite this as evi-
dence that retirement insurance bene-
fits were not governed by the lahsr-
management agreement.

The paymen! of benefits during a
strike distinguishes this case from all of
the cases relied upon by appellee. See
Turner, 604 F.2d at 1222-23; Interna-
tional Unlon, United Automobile, Aero-
space and Agriculatural Implement
Workers of America v. Roblin Indus-
tries, Inc., 561 F.Supp. 288, 290-97, 114
LRRM 2418 (W.D. Mich. 1883); Metal

. Polishers, Local No. 11 v. Kurz-Kasch,
Inc., 538 F.Supp. 368, 36¢%, 110 LRRM
3315 (S.D. Ohio 1982) (strike Immedi-
ately precedies plant closing: not men-
tioped in analysis of whether rights
yested); United Rubbder, Cork, Linole-
um and Plastic Workers of Americsa,
AFLCI0 v. Lee National Corporation,
323 F.Supp. 1181, 1184, 1187-88, %6
LREM 2861 (S.D.N.Y. 1971) &strike;
company terminates welfare plan pur-
suant to its terms; no legal obligation to
etg_l)unue retirement insurance thercx{-

Conversely,-the only case that ana-
lyzes in depth the eifect of payment of
insurance benefits during a strike con-
cludes that payment suggests that the
benefits are vested. United Auto Work-
ers v. Cadillac Malleable iron Co., —
F.Supp. —, 113 LRRM 2525, 3 Eanpl.
Ben. Cas. 1369 (W.D. Mich. 1982). The
court discounted company testimony
that payment was only an accommoda-
tion to wrrkers because guch testimony
Was “'sub; ctive and self-serving.” 1d. at
1375. It concluded that the *objective
manifestation of a party’s Intent™
should govern this contractual dispute.
Thus when Insurance benefits are pro-
vided during a strike, those benefits are
probabjy not tied to the term of &
labor-manzgement agreement.

Although not bound by the prece-
dent of the Cadillac court, we are con-
vinced by its logic. If insurance bencfits
are provided while no labor-manage-
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ment sgreement is in effect, and no thing less than Jifétime insurance bene-
other agreement between the employer fits,

and employees has been reached, the
eontract must be deemed ambiguous.
Here, we know that benefits were pro-
vided daring a strike. There is no evi-
dence on the record whether Bunker
Hill and its employees had reached an
agreement governing the provision of
these benefits. It is improper to grant
summary judgment before parol evi-
dence on this issue hasbeen heard.

CONCLUSION

If th=~ labor-management agreement
explicitly addressed the issue of wheth-
er retirerent Insurance benefits were
vested, tacre night be no ambiguity in
this contract. Absent express language,
however, the combined effect of an

uate disclaimer in the

ing representations by mansgement,
and the provision of benefits during &
strike is sufficient to preclude summa-
Iy judgment. We therefore VACATE
the order of summary judgment and
REMAND for additional proceedings.

_UAW v. CADILLAC MALLEABLE
IRON CO. .

U.S. Court ¢f Appeals,

Sixth Circuit }(Cincinnati)
INTERNATIONAL UNION, UNIT-
ED AUTOMOBILE, AEROSPACE
‘AND AGRICULTURAL IMPLEMENT
WORKERS OF AMERICA, et al v.
CADILLAC MALLEABLE (RON
ﬁﬁm , INC., Np. 83-1289, March

CONTRACTS
Insuramnce benefits for retirees — Ex-
piration of contract -+ Effect » 24.619
> 116.404 .
Federal district co did not err In
- finding that benefits consisting of life

{nsurance and hospitil and health in-
surance of retired loyees continue
{for lifetime of such enployees and may

not be terminated by ¢mployer xt cxpi-
ration of collective gaining contract
under which right to|benefits was ac-
quired. Although t.hers is no legal pre-

sumption that retir nt benefits are
vested for life in absknce of explicit
showing of contrary| intent, court
reached its conclusidn by relying,
among other things, ort bargaining his-
tory that included consideration of sev-
en contracts and threg strikes during
which employer neverjindicated that
retired employees were pntitled to any-

L
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EDWARDS, Circul

Appzal from th[ U.S. District Court

for the Western Bistrict of Michigan
(113 LRRM 2525). A{firmed.

Leonard R. Page, Detroft, Mich. (Mi-

chael L. Fayette az{d Xleiner, DeYoung
and Fayeite, Granyl Rapids, Mich., xnd
Judith A. Scott,
brief), for appelle

etroit, Mich., on

Richard A. YooRer (Schmidtl, How-

lett, Van't Hof, Shell and Vans. on
}men. Grand Rapi
ant. -

Mich., for appel-

hief Circuit Judge,

Before LIVELY,
.Judge. snd TAY-

(Malleable Iron). THe plaintiffs sought
a determination by| the district court
- {s contractually
to retired employ-
cf their lives, cer-
tain insurance benefits provided for in
various collective pargaining agree-
ments between the inion and Mallea-
ble Iron. The complaint also sought
injunctive relief a judgment for
expenditures made by the plaintif{s as
aresult of the empléyer's decision that
such benefits had| terminated. The
question pressnted for decision Is
whether benefits cqnsisting of life in-
surance and hospitafl and health insur-
ance of relired emplpyees continue dur-
ing the lifetime of yuch cmployees ol
may be terminated by the employer al
the expiration of the colleclive bar
gaining agreement under which *ht
right {o the benefitsiwas acquired.

The distriet cour§ conducted a tiia
after which it enterdd a comprchensi
opinion containing findings of fact ant
conclusions of Jaw. {The district cour
canvassed the histony of collective bar
galning between thejunion and Mallea
ble Iron. It gave detiiled consideratiol
to the actions of the employer witl
respect to the payrjent of premium
{or life ar:d health irdsurance of retire
employees during petiods when no ¢o
lective bargaining ajrcement was i
effect. The district cqurt then concluc
ed that it was thelintention of th

* The Honorabie .Anns Difes Taylor, Judge. Un
24 States District Count for fhe Lastern Dutnict
Michigan, sting by designatl
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Appendix 3.

List Of Subjects’ Occupations In Experiment One.

Office Clerk

Housewife (3)

Newspaper advertising manager
Secretary to chemical engineer
Bookkeeper

Steelworker

Purchasing manager

inventory control

Electronics servicing

Accountant {2)

Solicitor

Bakery manager

Clerical supervisor,” university chemistry department
Math teacher

Chiropractic assistant

Fiscal accounts clerk

Credit collector

Secretacy {4)

Student
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Appendix 4.
Task Directions And List Of Questions Used in Experiment One

Directions. First read the brochure carefully. Ther assume you are receiving & pension
from the Bunker Hill Company, and read and answer the questions (printad on cards} out-
foud  Say everything you are thinking as you answer, and | will tape-record your
o comments. Take as much time as you need Yoy may re-read or refer to the brochure as
often as you like or feel hecessary. Take your time and do not hurry.

2 What conditions must you meet in order to receive health benefits from
Bunker Hill?

® more than one year

@
® more than three years
® lifetime (until | die)
e other

@

4. According to the booklet, what happens to your medical plan benefits if you
dia?

5. From your understanding of the booklet, are there any_conditions under which
Bunker Hill may cancel or take away the entire medical insurance plan given to
® you here? If you believe there are such conditions, explain what they are. If
you don't believe there are such conditions, or if you cannot find them statad,

explain what you would assume about cancellation if you were an employee
of Bunker Hill

6. Do you believe that this booklet accurately describes the benefits you are
@ entitled to receive, as a pensioner, from Bunker Hill?

7. According to your understanding of information in the booklet, if Bunker Hili

Company decided to go out of business or was forced to close its

operations, wou'd you still receive the medical insurance benefits as part of

your pension? If you cannot find the answer to this question, or feal

o uncertain, explain what you would assume would happen to this health benefit
Plan if the company went out of business or closed.




33

& Do you Believe that this booklet accuratel

y describes conditions under which
You, as a pensioner, are entitled to receive medical insurance from Bunker
Hill? :

9. Now that you have read ths booklet, explain what you are eligible to receive?

46
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Appendix 5.
L . . . .
List Of Subjects’ Occupations in Experiment Two.
Photographer's assistant
) Laundry worker
Teacher (retired) {2)
Cook
Receptionist (2)
Hospital workers (2)
Bank clerk
® Maintenance worker
Security guard
Minister
Heating, physical plant workers (5)
Cab driver
Chemical engineer
o Restaurant worker
Food service worker
Declined to specify occupation (6)
o
®
®
o
®
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Appendix 6.

Sample Insurance. Form With Disclaimer At The Beginning,
Enclosed In A Box

48
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e T "
: Commercial Insurance Company CERTIFICATE OF INSURANCE
(f’ Continental - of Newark, New Jersey Cerificaie Number is the
Insurance.  __:

180 Maid ne same as the ACCOUNT NUMBER (Please
i ”:;‘:";; o033 : refes 10 both Policy Number and Centificate
- New . - Number in any communicalion con-

. - _ : cerning this insurance.)
e This centificate is nat a contract of insurance. & contains only the principal provisions relating 1o the  MASTER POLICY NO. GYA 2300
Coverage and payment of loss under the policy described hesein. This Cettincate replaces any and al
certiiicates previously issued 10 the lnsured with respecs 10 the policy described hesein. )

-

-
- -

d The Company Herety Insures, subect1o allthe Exclusions. Provisions, and otheeserms of the Policy, the parson named above whose completed enollment form
# on file with the Companv (herein called the lnsured) and, the spouse of the Insured (herein called Insured Spouse) qualining as eligible under the classes
described i the policy as Diners Club Cardholders and Spouses against loss resultingdirecily’and independently ot all other causes trom acGdental bodily inuries
which arise out of hazards set forth below in the DESCRIPTION OF HAZARDS — A — Scheduled Aislines and B — #Publsc Conveyancz and are sustained bythe
Insured or lnsured Spouse during the term of the policv herein callsd such njunies, provided the fare for such scheduled airhine trip is chaiged 15 the Inswred's
Dinvers Club Card, 10 the extent herein provided. - . . .

.
(3
-

Inthe event aidine fares for such tnp o+ Urips are charged collectively. whethes for the same fhightor not (one charge txm ok all fares) then insuchcasetiz Insured
and lnsured spouse, if taveling on such trip or Lrips, ate covered o the extent herein provided. .

The Company also Insuces. subject 1o all the Exclusions, Provisions, and othes terms of the Policy. any person qualuving as eligible under the classes describedin
the policy as Supplernenta! Cardholders and Spouses against loss resulting directly and independently of all othet causes irom acowdental bogily injuries which
arise out of hazards set forth below in the DESCRIPTION OF HAZARDS — A ~—Scheduled Awrlines and B — Pubiic Conveyance and are sustained by the
@ Supplemental Cardholder or Spouse dunng the term of the policy berein called such injunes, provided the 1are 1or such scheduled arhne trip is chaiged to the
Insured’s Diners Club Card, 10 the extent herein provided.

Persons covered under a supplemental card will be fully insured under the polict for a tnp described onlv wher the tare has been charged separateh and
individually fon a separate chargs jormi 10 a Diners Club Cardholder's enroiled account.

Risagreed thatin the event aitline fares for trips made by Supplemental Carcholders are charged collectvely such colisctre Charge must include jares only for
Supplemental Cardholders. For pessons insured under a supplemental card, whether tor the same flight or not font charge form for all fares) the Supplemental
O Cardnolder and his or her spouse, if taveling on such tnp of 1rips are covered 10 the extent hercin provided.

SCHEDULE OF BENEFITS: li within ona yearirom the d e of accident such injuries shall ezt in death of an insuted mrson, dismemberment of loss of sighs, the
Company will pay the sum set oppusite such loss, provided further, thai not more 1nan one of these sums ithe greaten shall be payable foc injusies resulting iom
any vhe accudent,

Forlossof Life..... “etectetecccctenannnns Cesetecctetannnnns trecneenes tetteectiaccncanstctnatanaas teessnsenannns $500,000 The Principal Sum
‘iorlossof_

Both Hands or Both Feet or Sight of Both Eves ........ teteesecensssannaa tereteatentete ceceteccnnneanes tevennes $300,000 The Psincipa! Sum

One Hand and One FOO «evvenininns ceeeieannnnn oo, teeiees eeee teeeeee tes ttesccvsacenane Cetoaneen $300.000 The Pansips! Sum

One Hand or Footand Sight 0f ORCEVE «.e vuvniveeenans voveenrenenn . ce eesesieseicccaitee. e cessecnes 8300000 The Puatioal Suw

OnELeR Or ONEAIM Lo ee e eeeneens e ol Ceesseiesseincancnreneans Tereaeninnaens $230.000 One-Hali The Priaipal sum

Ether Hand r FOOt vy oo oo, teesee tecseecetcanne secesee cresesas Cevesretia. ceens $230.000 One-Hali Tae Pancina’ Sure

® '@ iOaekye...... Tttt ettt ittt ettt sreteesne s o ee caas S230,000 OneHali The Pracine] Sue

EMCundlndexfinpaonhr.-S.\meHand .............. Teetsessies teseniiitinitietons cneannees S125,000 One-Quanes Tne Pancina? su~
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