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SOCIAL SECURITY DISABILITY REVIEWS: THE
HUMAN COST

FRIDAY, FEBRUARY 17, 1984

U.S. SenaTE, Sprcial. COMMITTEE oN AGING; AND SuB-
COMMITTEE ON Soclal. SECURITY oF THE COMMITTEE ON
Wavs AND MEANs, U.S. House of REPRESENTATIVES,

Dallas, Tex,

The committees met, pursuant to notice, av 9 a.m., in the assem-
bly room, Backman Recreation Center, Dallas, Tex., Flon. J. J.
Pickle presiding.

Present: Congressmen Frost and Pickle, and Senator Heinz.

Also present: From the Sgecial Committee on Aging. John C.
Rother, staff director and chief counsel, Larry Atkins and Paul
Steitz, professional staff members, Terri Kay Parker, invesiigative
counsel; and Isabelle Claxton, communications director. From the
Subcommittee on Social Security. Erwin Hytner, Juseph Grant, and
Bonnie McClelland, professional staff members.

Congressman PicKLE. We will call to order the Subcommittee on
Social Security in the House of Representatives and the Senate
Special Committee on the Aging. I am Congressman J. J. Pickle,
chairman of the Social Security Subcommittee for the House. This
is Senator John Heinz, chairman of the Senate Special Committee
on Aging We are glad to be here this morning and to proceed now
with the hearing.

I am going to call on Congressman Martin Frost, Congressman
from the 24th Congressional District, to make what remarks he
may care to.

STATEMENT BY CONGRESSMAN MARTIN FROST

Congressman Frost. Thank you, Jake. I am pleased to welcome
Senator Heinz and Congressmun Pickle to Dallas for these hear-
ings The status of disability .’aims, both in terms of termination
and the granting of initial claims, is a major concern and has been
for the last several years.

We in my office here in Dallas probably have more problems re-
lating to disability than any other matter that is handled by my
congressional stalf Congressman Pickle, as chairman of the Social
Security Subcommittee of the Ways and Means Committee in: the
House, has played a leading role in trying to resolve these prob-
lems and trying to make some progress, and I know Senator Heinz
has devoted a great deal of his attention to this matter also. And I
am pleased, as Congressman from Dallas, to welcome you today. I
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will be interested to hear what is said during these hearings and I
know you both will take back what you hear today to Washington
and continue to try and make some progress in this area. I thank
you both for coming.

STATEMENT BY CONGRESSMAN J. J. PICKLE, PRESIDING

Congressman PickLE. Thank you, Congressman Frost. I am going
to make an opening statement and ask Senator Heinz also to make
such opening statement or remarks that he might care to.

I want to observe before we start that we have some interesting
witnesses here this morning. We will also hear from Vernon
Arrell, the ccmmissioner of the Texas Rehabilitation Commission,
and he will be accompanied by Dale Place, director of that commus-
sion.

We also have Bob McPherson, State director of planning for the
Governor's office in Austin. Gov. Mark White has asked Mr.
McPherson to come here and testify. And we have other witnesses.
So we will proceed according to the schedule we have. I want to
proceed now with my opening statement.

Again I find myself joining with my congressional colleagues to
conduct a hearing concerning the social security disability program
anan must say that I am sorry that these hearings are necessary
at all.

For several months, I have hoped that Congress and the adminis-
tration could reach an agreement as to how this situation could be
resolved Indeed, I thought that such an understanding had been
reached and we had proceeded through our subcommittee and
through the full Commitiee on Ways and Means with that under-
standing.

Now to my surprise and regret, I find that such is not the case. I
am especially disturbed that the administration had declined our
invitation to testify at these hearings. It is incredible to me that
the administration has refused to come and hear firsthand testimo-
ny on this problem and to answer our yuestions about their poli-
cies.

They not only don’t want to help to solve the problem, it would
appear that they don’t want even to hear about it. And I hope that
the administration will change their attitude on this subject and
work with us toward the solution, which would include the passage
of this legislation.

Now we in_the Congress have worked for several years to insure
that the social security disability program is run in a manner
which is equitable to all claimants and also is in line with the spe-
cific and limited objectives of the prugram as laid out in the law.
Now that is a tall order for both the administration and for the
Social Security Administration.

As I look back on this program, I remember that in the late
1970’s it was widely felt that in order to address apparently uncon-
trolled growth in the program, stronger administrative controls
would be necessary.

Congress therefore enacted amendments which increased work
incentives for beneficiaries and which gave the Sucial Security Ad-
ministration greater administrative control. Unfortunately, a too
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hasty and insensitive implementation of one part of the 1980
amendments, that .5, thuse sections that required a review once
every 3 years, has proven disastrous to many individuals.

It has worked untuld hardships on thousands of beneficiaries.
Duning hearings held by my :ugcummittee last June, it became
clear tv me that cungressional activn was essential. Having already
given the administration the necessary management tools, we
needed to state more clearly the overall policy of the program.

At that time it was obvious that the reviews being conducted
were far more severe than we in Congress had desired. When we
repurted the 1980 amendments, the fifth year savings estimated for
these reviews was $168 million. By last summer, it became appar-
ent that savings would be somewhere around $1.6 billion.

Now savings are to be desired and if savings can be accomplished
by virtue of reviews, then we should be glad for it. But savings
shuuld not be made at the expense of the individual. As a result,
the Federal courts began to hear more and more appeals resuiting
from these reviews, and rulings were handed down which over-
turned, suspended, or mudified the disability review process in a
number of States. And the States were coming to the Congress,
complaining that they were being put in an administratively i
possible situation. In short, things were falling apart.

After consideration we drafted legislation which established a
procedure fur decisionmaking that protects both the administratior
and the program. We did it by doing some of these things.

It establishes a svund and fair medical improvement standa.d. .t
addresses the prublem of huw tu handle Federal appellate couct de-
cisions. It establishes uniform national policies of multiple impair-
ments and of mental disabilities. The bill makes permanent the
continuation of benefits upun apé)eal and it calls for face to face
interviews with claimants at the State agency level.

In short, I think the bill responds to the needs as eapressed by
our commuttee last year. But today matters are in a chaotic condi-
tion. Twenty States are operating under some sort of court order,
and 1in nine others the State governments have simply refused to
%rucesb terminativn frum the disability rolls in accordance with

ederal guidelines. Tu put it plainly, we have no national program
for disability benefits. What we have now is a mess. It is my feeling
that the time to act 1s now. However, the administration in the last
3 weeks came before the Congress and testified that they do not
favor any legislation in this area.

We 1n Congress are being told that the whole situation can be
remedied by internal administrative reform. I personally don’t see
how that 15 possible, but I must try to keep an open mind as we
now reexamine our status with respect to legislation. .

So I am going to ask each one of you people who testify today
three questions. Do you still feel, or do you believe that there are
problems in the way SSA is conducting disability reviews? Are
these problems being solved by the administration? And do you
supggrt. legislative solutions, such as my subcommittee has devel-
oped?

Now your answers will be critical. If indeed we are in a mess
today, then we need tu send this message loud and clear to the ad-
ministration. After all, you, the public, are the real judges of what

Q . 1y
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should-ke done and how this program should be run. So we all look
forward to your testimony this marning.

Now I am pleased to recognize Senator John Heinz. Senator
Heinz and I served together in the House of Representatives. Some-
times we have been referred to as coauthors of bills, called the
Heinz-Pickle bill. We have worked together on legislation in the
House, and now, both in the House and Senate. We have no more
distinguished American than our Senator friend from Pennsylva-
nia.

We welcome you to Texas. We welcome you to these hearings,
Senator Heinz, and we will hear from you now.

STATEMENT BY SENATOR JOHN HEINZ

Senator HEeINz. Congressman Pickle, Mr. Chairman, thank you
very much Congressmen Frost, Martin, we are delighted that you
have welcomed both Congressman Pickle and me to your congres-
sional district. It is very nice to be here. Although 1 can't claim
personally to be a Texan, it might be difficult for me back in my
home State of Pennsylvania were I to do so, nonetheless, my stepfa-
ther who just passed away last l‘year was born in Abilene and was a
very proud Texan to the day of his death. And never let me forget
it.

Jake, I commend you on chairing these hearings and on your in-
terest in this problem. I am going to ask unanimous consent that
the text of my opening statement be put in the record in full, but I
would just like to make a few points that sometimes people tend to
forget when we talk about this problem.

The disability insurance program is what the words imply. It 1s
an insurance program. It is part of the social security system. The
taxes that people pay each week in their paycheck are divided in
three pieces The largest part goes into the old age and survivors
fund Another part goes into the health insurance or medicare
fund, and the third part goes into what is called DI, the disability
insurance fund The technical name that Congressman Pickle and
Congressman Frost and I always use for those trust funds is the
OI})?_DHI trust funds. You can see why we don’t speak that way in
public.

The purpose of that public policy and the administration of it
with respect to the disability fund is twofold. First of all, because it
is the taxes of insured workers that go into that fund, we should be
sure that people are not put on disability rolls who, in fact, realisti-
cally can work.

The second concern we must have as arbiters of public policy is
that people who cannot work because they are disabled in fact do
get the benefits to which they are entitled. These people contribut-
ed to the trust funds in the expectation that should they be so un-
fortunate as to be stricken with a totally disabling disability and
rendered unable to compete in the work force, they will not have to
fear for their livelihood and will receive basic income support. Dis-
ability benefits prevent the disabled frum being forced to £0 onto
welfare rolls and becoming an sdditional burden to their families,
themselves, and to the taxpayers of the State in which they have to
reside.

3
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The second thing 1 want to say is that I am deeply concerned
that the Social Security Administration, the President, and even
the American peuple are unaware of just how many people are
being hurt by this process. And the reason that Congressman
Pickle and I have decided to have hearings, not just here in Dallas,
by the way, the Aging Committee held a hearing in Chicago yester
day and we intend to have additional hearings, if they are neces
sary, 15 that the problem must receive national attention. It must
be brought to the President’s attention in a forceful and urgent
way.

We are also, as of today, at an extremely critical time in the ad-
ministration of the program by the various States. Although the
program 1s federally financed, it is the States that have been dele
gated the responsibility for actually making the reviews and decid
ing who can get on the roils, who should li)e thrown off the rolls,
who should stay on the rolls. That is the purpose of the State ex-
amining officers.

At this tume, there are a large number of changes being proposed
by the Department of Ilealth and Human Services, some of which
may be meritorious, sorue of which I personally have deep reserva-
tions about. Further, the Se.. ary, Mrs. Heckler, has just asked
the States to once again begin sending out termination notices, in-
cluding the States that have ordered moratoria on their own initia
tive.

Many courts, including at least three circuit courts, have ruled
SSA must implement a medical improvement standard.

Speakin% very personally, and I am speaking for myself, not for
Jake Pickle, not for Congressman Frost, I have another reason I
would like to see some action. And the best action, by the way,
would be for the administration to sit down with Congressman
Pickle, Senator Cohen, Senator Levin, and others who are con-
cerned about this in Coungress, and work out a legislative solution
that would be good for the country that the President will sign and
that we will pass.

I believe this country—and I am speaking for myself now —needs
the kind of strong leadership that our President, Ronald Reagan,
has been providing, and personally, I want to see him reelected. Al
though these disability reviews were mandated in the previous admin
istration of President Carter, the failure to correct the flaws in this
review system—and they are deep flaws indeed —is daily creating
much disaster for a genuinely disabled #roup of Americans who, as
I said, paid for this insurance. That le.ds credibility to the Presi-
dent’s o;})]ponents who raise the issue of fairness.

And there 1s no doubt in my m;nd that fairness will be the Presi-
dent’s opponents 1ssue in the fall campaign, and, frankly, 1 don't
want to see my President hurt because of an insensitive bureaucra
cy running out of control.

You know, when a few disabled people get thrown off the disabil
ity rolls, it is casework for Cungressman Pickle, Congressman
Martin, or a Seaator like .nyself, but when there are tens of thou
sands being thrown off the rolls who genuinely cannot work, it is
time to bring the problem forcefully and urgently to the attention
of the public and the President. And that, Mr. Chairman, I think is
the most important part of this hearing. And I thank you.

\)” 558 O—B4—2
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Congressman PickLe. Well, Senator, we certainly thank you. You
have made a strong statement, certainly a fair statement, and 1
think a strong appeal to the administration and I think the Ameri-
can people, and we ought to have some action.

[The prepared statement of Senator Heinz follows:]

PREPARED STATEMENT OF SENATOR Joun MEINZ

Good morning Today, we are here to examine the local cffects of what has
become a national tragedy  the social security reviews of the disabled. The Speaial
Committee on Aging of the US Senate has long been concerned about the disability
program, since it is an important part of the social security trust fund and since 73
percent of disability beneficiaries are over age 50. We are here today in Dallas Yo
investigate the impact the continuing disability reviews have had on individuals,
familics, and communities across the country.

On a national level, the crisis in the disability program has reached immense pro-
portions Since March 1981, SSA has reviewed almest 1.1 million beneficianies. Of
these, 470,000 or about {5 percent, have received notices informing them they are
no longer eligible for disability benefits. However, for every two people determined
incligible by SSA at the initial decision level, onc has his or her benefits reinstated
upon appeal What happens to those without the resources or fortitude to appeal,
who never have their benefits restored? The evidence available suggests that about
one-third are forced to go on welfare, others cad up homeless, and less than one-
quarter obtain full-time employment. T hape we will learn more about that today.

In the past year, we have witnessed an unprecedented revolt of the States and
courts agninst the Social Security Administration, and its management of the con-
tinuing cligibility reviews, Currently, more than half the States have esther sus-
pended the continuing reviews altogether, or conduct them under guidelines that
differ from. vhose of SSA Many States have declared moratoria or modified the re-
vio(;vs on their own initiative, in open defiance to SSA, others are under court order
to do so.

I understand that presently Governor White is considering imposing a morator:-
um on the reviews in Texas. I can sympathize with the bind he 15 in—on the onc
hand, he does not want to defy a Federal . gency, yet he also 1s obliged 1o guard the
rights of the disabled in this State, and protect them from an inflexible and 1nhu-
mane review process This conflict between the States and the Federal Government
suggests that something is very wrong, and that a national solution s needed,

Several important court decisions have been recently issued which have found
SSA’s adminisiration of the continuing reviews to be in violation of the law. Two
class nction suits have found that SSA has systematically discriminated agninst the
mentally ill In virtually every circuit, courts have ruled that if SSA 1s 10 terminate
8 beneficiary, SSA must demonstrate that the beneficiary s disabling condition has
improved, and that individual can now work.

‘ambined. these State and judicial actions suggest that the social secunity disabil-
ity program nceds to be completely overhauled, We have a schizophrenic review
rocess that takes away benefits with one hand and gives them back with another.

e have a method of reexamining cligibility that dows not yield faur or reahistic re-
sults nbout an indivudial's eapacity to actually work, We have spurgcd the Federal
rolls only to shift the expense of caring fur the disabled to the State and local wel-
farc programs, emergency shelters, and State hospitals.

To comprehensively reform the disability program we have to accomplish three
things We have to institute a medical improvement standard to protect people who
have been receiving disability insurance benefits for many ycars and who are no
longer able te go out and find work. Such a standard would npproggmmly shitt the
burden of proof of continuing eligibility from the beneficiary to SSA. We have to
impose n temporary moratorium on all reviews of the mentaliy disabled, pending
reforms in the methods through which their eligibility 1s determined. We aiso nced
to require that a qualified psychologist or psychiatrist perform the medical essess-
ment of mentally impaired beneficiaries. Finally, we have 1o bind all Jevels of the
disability decisionmaking process to onv set of unifurm staudards, defined in regula-
tions, and open for public inspection. Only these reforms will adequately reconstruct
the disability program in a way that is fair both to the disabled individual and to
working Americans who are payinyg fur this nsurance protection through their
social security taxes.

RIC
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Cengressman PiukLe. Now we are going to proceed this morning
in this manner. The first panel will include testimony from four in
dividuals, accompanied by individuals who are with them. I am
soing to ask the first panel to ome forward. I am going to assume,
Commissioner Arrell, if you and Mr. McPherson -are you able to-
1s yous time going tu permit us to proceed with this first panel and
then we will call on you? That will be fine. Thank you, sir, for your
cooperation.

I am going to ask David Ross, Donald Garretson, John E. Rob-
erts, and Charles Vent, if you will come forward-and take your seat
at the witness table as listed there on the name cards.

Let me ask each one of you to identify yourself. David Ross, will
you hold up your hanu? All right. Donald Garretson. Mr. Garretson
is not here, then. Juhn Roberts. Charles Vent. Will ecach one of you
others identify yourself so we will hnow fur the record who is here
and who you represent? Will you start, then?

Mrs. Yarsorouven. I am Sybil Yarborough and I am representing
my brother, Charles Vent. I am to speak for him.

Congressman PickiE. I see. All right.

Mr. Weissrob. I am Carl Weisbrod. I am their attorney.

Congressman PickLE. I see. Al! right, Mr. Weisbrod.

Mr. Corttz. My name is Robert Cortez, and I am Mr. Roberts’
attorney.

Congressman Pickies. All right. And Mr. Ross, you are here rep-
resenting yourself.

Mr. Ross. Yes, sir.

Congressman Pickie. All right. Are yuu - will you please identify
yourself now?

tI\;Irs. GarreTson. I am Pauline Garretson, the mother of Dal Gar-
retson.

Congressman PickLe. So it is not L» nald Garretson, it——

Mrs. Garretson No; Dal is in the hospital.

Congressman PickLE. Now how do you spell his name?

Mrs. GARRETSON. D-a-l.

. Congressman PickLE. I see. All right. We are glad to have you
ere

Before we proceed, I am advised that sume of those attending the
hearing this morning have parhed their car out in the handicapped
parking space and they are having difficuity moving cars. Whoever
has had their car so parked, would you please go to the rear and
see if you can help them straighten that?

In the order that we have listed here, if it is satisfactory, I am
going to ask Mr. Ross to proceed, tiien Mrs. Garretson, Mr. Rob-
erts, and Mr. Vent. So, Mr. Ross, will you proceed with your state-
ment? Would you want to be seated? Will you be more comforta-
ble? You can do it either way you wish.

Mr. Ross. Yes; I would rather sit down.

Congressman PitkLe. Now would you move the microphone vver?
And if you will speak closely to the microphone so we can hear.

Mr. Ross. All right.

Congressman PickLe. Now, if you will proceed.
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STATEMENT OF DAVID ROSS, DALLAS, TEX.

Mr Ross. They sent me a letter about—it was a year ago when
they cut me off, and I finally had to get a lawyer to put me back on
it. They sent me to two or three 2octors and they found out I
wouldn't be able to hold no job. so—~—

Congressman PickLe. Who* yas your disability?

Mr. Ross. I had a stroke, ¢ ~rt attack.

Congressman PICKLE. A st.oxe. Were you in the hospital?

Mr. Ross. Yes, sir. Parkland Memorial.

Congressman Pickie. Mr. Frost, are you familiar with this?

Congressman Frost. Yes; Mr. Ross is my constituent. He is from
the 24th District and did contact my office, alse. And, Mr. Ross,
you mi_ it want to tell him about all the things you had to do, all
the different steps you had to do, to get your claim taken care of.

Mr. Ross. Yes. We had to go through a lot of trouble. For some
reason or another, they didn’t want to put me back on the disabil-
ity roll. I don’t know why.

Congressman Frost. But you did get put back on?

Mr. Ross. Oh, yes.

Co;xgressman Frost. How long did it take you—you said it took a
year?

Mr. Ross. It took me a year.

Congre ssman Frost. Now, you had been on before and then they
knocked you off the roll?

Mr. Ross. Yes.

Congressman Frost. Was this one of those situations where you
got a letter saying that you had to go get examined again?

Mr Ross. Go to get examined again, go to a doctor. They wanted
a doctor I got another one here just a few months age where they
said the same thing, that it is time for review again.

Congressman FROST. And al*e- that initial examination, they
knocked you off the rolls.

Mr. Ross. Right.

Congressman FrosT. And then you had to go through the process
of getting put back on.

Mr. Ross. Getting a lawyer and everything.

Congressman Frost. How long had you been on the rolls before
that? Do you recall?

Mr. Ross. Since 1977. I got sick July 3, 1976. It took me a year to
get on it the first time.

4 .Cogogressman PickLe. Mr. Ross, what kind of work were you
oing?

Mr. Ross. Auto mechanic.

Congressman PickLE. Auto mechanic. And when they r. jewed
you originally, they said that you were able to do sume cthur type
of work?

Mr Ross. Yes. They said I should be able te continue with some
other kind of work. )

Congressman PickLE. Did they say what kind?

I::i‘lr. Ross. No. I told them, find a job I can do and I would be glad
to do it.

Congressman PickLE. How old are you?

Mr. Ross. Forty-eight.
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Congressman Frost. Mr. Ross, 1 see you have a cane. Do you
have trouble walking, trouble getting around?

Mr. Ross. I stumble quite a bit and fall. I have to keep this cane
hand, to balance myself good, keep from falling all the time.
Congressman PickiE. I am going to proceed now down——
Senator HeiNz. May I ask Mr. Ross a few questions?
Congressman PICKLE. Yes, Senator.

Senator Heinz. Thank you, Mr. Chairman. Mr. Ross, I under-
stand you were terminated, in April 2982. When did you get your
benefits back?

Mr. Ross. This year, 1984.

Senator HEINZ. Just the beginning of this year?

Mr. Ross. Right.

Senator HEINZ. So you were over a year without benefits?

Mr. Ross. Right.

Senator HeiNz. You did not have any benefits paid to you when
you were getting your lawyer and when you were appealing?

Mr. Ross. No, sir. I sure didn't. .

%enator Heinz. How on earth did you survive? Wiiat did you live
on?

Mr. Ross. Bortuwing everything I could from friends and family.
Senator Heinz. Did you have to go into debt?

Mr. Ross. Yes, sir. We did.

Senator HeiNz. Do you own your own home?

Mr. Ross. We have been buying a home since 1966.

Senator HEINz. You have been buying your home since 13667
How did you make your mortgage payments?

Mr. Ross. Mostly from family and friends.

Senator HEINz. Family and friends had to help you out? And did
you have to pay your lawyer any money?

Mr. Ross. Well, they paid most of it.

Senator Heinz. Who is they?

Mr. Ross. Social Security Administration.

Senator HeiNz. They did pay for your lawyer?

Mr. Ross. Right.

Senator HEINz. I see two or three peopie shaking their heads
behind you there—I have a feeling maybe your friends paid for
your lawyer. I am not sure.

Mr. Ross. What they did is, they took it out of the settlement
they gave me.

Senator Heinz. Well, that money is your raoney, Mr. Ross. You
put—all the years you were working, you were working for a' least
15 or 20 years, as I do the math——

Mr. Ross. They took that money out of my settlement.

Senator HEiNz. What you are saying is your benefits were re-

duced, even though you were entitled to them, because you had to

hire a lawyer to get that which {ou were entitled to. I don’t think

they did you a big favor, personally.

Mr. Ross. I am still paying for that, sir.

Senator HeINz. I beg your pardon?

d Mr. Ross. I am still paying on it. They cut my monthly check
owr.

A Voice From AUDIENCE. They overpaid him. They didn’t take

out——
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Congressman Pickre. Will you identify yourself?

Mr. Ross. This is my wife.

Mrs. Ross. I am Virgie Ross.

Congressman PICKLE. Now what was your statement?

Mrs. Ross. I said that when they did reinstate him, they didn't
take out for the attorney, so now they wrote us a letter and cut the
checks back, that they would stop them for however long it took to
pay for the attorney.

Congressman PickLE. So they have deducted jt——

Mrs. Ross. They are deducting it now. Right.

Senator HEINz. One last question, or one last comment. Really,
Mr Chairmai,, here is a gentleman who the Social Security Admin-
istration says can work, but they didn't tell him what job he could
do. This is a man who will do any job that he is able to do, and I
would hope that ;})(eople are aware that we are talking about people
who want to work. When Mr. Ross retired, he ceased working be-
cause of a stroke, he didn't do it voluntarily. I am sure if anybody
should give him a call today offering a job for him that he could do,
that he would be most interested in that job and maybe some com-
passionate reporter out there will make note of that and maybe
there will be, maybe there won’t be a jub out there for him. I kind
of doubt it. They don’t ever tell you what kind of work you can do.
}zut, Mr Ross, thank you very much. Mr. Chairman, I appreciate
it.

Mr. Ross. Yes, sir

Congressman PicKLE. Yes, sir. We thank you for your statement.
We are going to ask you to stay at the witness table as we proceed
to receive this other testimony, because there may be other ques-
tions. So if that is satisfactory.

I am going to ask Mrs. Garretson to make hLer statement. I pre-
sume you are doing so and representing your son, Dal?

Mrs. GARRETSON. Yes.

Congressman PickLE. The committee now will be pleased to hear
from you, M~s. Garretson.

STATEMENT OF PAULINE GARRETSON, DALLAS, TEX.

Mrs. Garrersoy. Well, Dal is now——

Congressman PickLe. Now will you pull the microphones up a
little closer to you and speak, if you will, as loudly as you can.

Mrs. GARRETSON. Dal had surgery, bypass surgery, four bypasses,
and of course, after that he was not able to work and he was on
disability after that. And then, as this gentleman just said, we re-
ceived—he received a letter saying that this would be the last
check that he would get. They did send him to some doctor. We
never did know who he was or what he represented, except that he
was not or doctor. They would not allow him to go to his own
doctor. He went to some doctor that we had never heard of.

They told him that he was able to do work, whatever he wanted
to do. He had been—Dal had been in business for himself most of
his life and he has had a lot of problems, so then he had this sur-
gery, and he has tried, since that time, to do quite a number of dif-
ferent things and nothing that he has tried to do, that he was capa-
ble of doing due tc his ailment. And now he is in the rehabilitation
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hospital over here in Dallas because he had a stroke December 3l
And from what they say, he may be permanently disabled.

We did not appeal because we didn't figure there was any reason
to. They didn’t tell us why——

Congressman PicKLE. Because why?

Mrs. GARRETSON. We didn't feel that he had a chance of getting
reinstated and we didn't have the money for lawyers, either, so we
just didn't fool with trying to appeal it. So he has been trying to do
different kinds of work ever since.

X He was selling insurance at the time he had this stroke, trying
o.

Congressman PickLe. How old was he?

Mrs. Garretson. Dal will be 54 in October.

Congressman PicKLE. And he is in the hospital now?

Mrs. GarreTson. He is in Dallas rehabilitation.

Congressman PickLe. Say again why you didn't—did you, was he
receiviné—— .

Mrs. GARrReTsoN. Well, he just said that when he was cut off, he
didn't try to appeal it or anything because he just didn’t feel that
there would be any need. We had heard of so many being cut off

Congressman PickLg. He was receiving disability benefits?

Mrs. GARRETSON. Yes, he was. And he received this letter
through the mail—

Congressman PICKLE. At the time he was cut off, he was not in a
hospital or ill, but he was receiving disability benefits

Mrs. GARRETSON. He was receiving disability, and after he was
cut off, then he spent about 1%z years in a state of deep depression,
doing nothing but almost just staying home.

Congressman PickLe. Well, first, Mr. Frost, would you want to
make a comment-or ask any questions?

Congressman Frost. Mrs. Garretson, a lot of people in your situ-
ation don't even know that when something like this happens that
you can contact your particular Congressman and haopefully, the
Congressman can help you with the administrative process without
going to court, Of course, a Congressman or a Senator can’t help
you once you get into Federal court, but can help through the ad-
ministrative process of trying to get this reversed on appeal And I
think, Senator and Congressman Pickle, I find there are a lot of
people out there in my district who don’t even know what their
rights are, who don't fully understand their rights to appeal up
through the administrative process, and if they just understood
those rights and exercised them as some people do, that these
things ultimately can be reversed on appeal, even though it takes
an awful long time.

But you are saying, Mrs. Garretson, you didn’t——

Mrs. GaRrETsoN. Well, we didn’t know. We just figured we would
be fighting the Government and we didn’t stand a chance

Congressman FROST. Well, you are not the only one. There are a
lot of people in your category.

Mrs. GARRETSON. We just let it drop. We just didn’t fool with it.

Congressman Frost. And it is really a tragedy——

Mrs. GARRETSON. Yes, it is.

Congressraan Frost [continuing]. Because so many——

Q
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Mrs GARRETSON. There have been many hardships as far as I am
concerned,

Congressman Frosr. How long—you may have said—how long
was your son on disability?

Mrs. GARRETSON. He was on, I would say, 4 or 5 years.

Congressman FRrosT. Four or five years. So he had been severely
incapacitated for quite some time, then.

Mrs GARrerson. He had four bypasses and he hasn’t been the
same since.

Congressman PICKLE. Senator Heinz, would you want to——

Senator HEiNz. Just briefly, Mr. Chairman. Mrs. Garretson,
roughly 100,000 people in the last 2% years have not appealed
their benefit cutoffs Some of them undoubtedly didn't appeal them
because they felt that maybe they could work, although we have
studies that show that most of the people who are thrown off rolls
still have great difficulty finding work.

Some clearly don't appeal because they are intimidated by the
process. Let me ask you this: You say you were afraid to fight the
Government——

Mrs. GARRETSON. We weren't afraid. We Just said that there was
no need. We just didn’t do it.

Senator HeiNz. Did you think that the cost of hiring a lawyer to
do it would have been a burden or not?

Mrs. GARRETSON. Well, we knew that that would be a lot, of
course. That was part of it.

Senator Heinz. Thank you, Mr. Chairman.

Congressman PiCKLE. Is your son married?

Mrs. GARRETSON. He was married. We are in the process of
trying to get his disability reestablished, because, of course, he is 1n
the hospital.

Congressman PICKLE. It is in appeal now?

A VoicE FrRoM AUDIENCE. May I speak to that? I am Susan
Crantz.

Congressman PickLe. Will you stand and identify yourself and I
will recognize you.

Ms CraNTZ I am Susan Crantz and I have been working with
the Garretsons on the reinstatement. The problems we are facing
with the reinstatement are that due to Dal's working for a year
and a half, they are claiming this is a new disability. I do not want
him to reinstate for the old disability.

Mrs Garretson is not employed, but she can give a 15-year work
history Dal’s accounting of the last 15 years would not be accurate.
They have been refusing to pull his initial application which shows
his work history up to the last year and a half. So they are want-
ing to consider this stroke a new disability since he proved he was
able to return to gainful employment the Jast year and a half.

Congressman Frosr. Ms. Garretson, what part of town do you
live in?

Mrs. GARRETSON. I live over off of LBJ and Midway in North-
ridge Apartments. )

Congressman FRrosr. Is that wheve your son lives also? Is that his
residence?

Mrs. GARRETSON. He lives there, yes; with me.

i6
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Congressman Frost. That is in Congressman Bartlett's district
and you may want to contact Congressman Bartlett's office and
seek their assistance on this also.

Mrs. GARRETSON. Thank you.

Congressman PickLe. The Chair would want to observe that in
each one of the cases we realize that you have gune to the local
offices, you have presented your case in the review aud it has been
ruled that you are either able or not able to work.

The purpose of a hearing is not to indicate ur imply in any way
that the hearing examiners are not qualified. The hearing examin-
ers are trying to follow the law, the regulations us they are listed
in there as stated. I do not want any of the public or examiners to
think that we feel you are insensitive, but we say that under the
present regulations, with not having common standards, not
having a medical improvement standard, not being able to present
your case at the initial level in some kind of a face-to-face hea:-
ing —these kinds of things caus2 a great deal of misunderstanding,
frustrations, and even feelings uf hupelessness at times in this par-
ticular case.

So we are trying, through this legislation, to have a better ap-
proach. The case you just presented to us is hard to understand,
but hopefully, if it is on appeal, we can still have a chance to get
the facts on the record. If it is a new disability case, perhaps it
might still be able to be determined favorably. But we regret these
difficulties and we thank you for coming to this hearing.

Nouw I am going to ask Mr. Roberts to proceed, John E. Roberts
from Dallas.

STATEMENT OF JOHN ROBERTS, DALLAS, TEX.

Mr. Roperts. Well, I have been on disability since 1972. I broke
both my legs and have had surgery vn my back and my nose was
cut off and sewed hack on. It »as been roughly about 12 years since
I started on disability. And I have a disease I have bladder trou-
ble and an infectious skin disease gets un my arms in the summer-
time. It don’t want to heal.

In fact, my wife is handicapped herself and bedfast. Sometime
last summer we received a letter frum the Social Security Adminis-
tration that they were cunsidering the termination of the disabil-
ity.

Congressman PickLE. For you?

Mr. RoBerts. On me, yes. And so I read all the papers that they
had sent me and found that I could cal! a hearing on the case.
From there I contacted the Legal Aid Suciety and the social securi-
ty office and put it on appeal.

But all this time has been going by. We didn’t know if we were
going to be granted for social security or denied. And if it was
done, denied the case, me and my wife and the way we are set up, I
don't hnuw how we could have even gotten by because I didn't have
ro educational background to be able to go vut and just get a job
right offhand after 12 years on disability. They claim that I am
able to stand up as much as 4 huurs out of an 8hour period, or sit
down, and lift 20 pounds. And I—to just go to the mailbox in my

(%) 1 0—84-—3

IC 17

IToxt Provided by ERI




14

{lard and I do good to get back in the house. That is just about all I
ave to say.

Con’g;ressman PickLe. Have your disability benefits been termi
nated?

Mr. RoserTs. See, when I filed for it, I asked for them to contin-
ue the disability payments until the hearing was over.

Congressman PickLt. Have they done that?

Mr. Rosexts. And I-did so and which the payments was centin-
ued and at this time are still coming just like they was before, but
I have already had my hearing on it and the judge decided that I
was still able to get my social security checks.

Congressman PickLe. Well, then, you were terminated in 1983,
last year?

Mr. RoBerts. Suppused to have been terminated sumewhere in
November.

Congressman PickLe. Well, have you been reinstated yet?

Mr. Roserts. Yes, sir.

Congressman PickLe. When?

Mr. Roserts. In January.

Congressman PickLe. Last month.

Mr. ROBERTS. Yes.

Congressman PickLE. But your case—is it still on appeal in any
way? Mr. Cortez, do you represent this gentleman?

Mr. CorTez. Yes, sir, if I may answer that.

Congressman PiCKLE. All right.

Mr. CorTEz. Mr. Roberts was never actually off benefits. He
asked for the continuing benefits and was able to go to the hearing
and at that point benefits were reinstated. Now, Mr. Roberts is, in
my 3 years of doing disability cases, he is one of the most severely
impaired clients that I have ever had, and besides the impairments
he listed, Mr. Roberts alsu has heart disease. He also has had sur-
gery on his back. He is also a diabetic and he also has high blood
pressure.

When he was sent to the CE’s, the consultative exam report is
very graphic in how it describes his impairment, and it should
have never reached the administrative hearing level, and Mr. Rob-
erts was put through about 6 moaths of wondering whether or not
he was going to be terminated and never really knowing whether,
as he mentioned, his wife being bedridden, whether they were
going to be just completely put out on the street because of that.

If I may say so, the administrative law judge was very responsi
ble 1n this case. He lovked at the medical evidence and just could
not believe that it was brought before him and he actually issued a
decision in 1 week, and that is the fastest I have ever seen an ad-
ministrative law judge respond.

Congressman PickLE. Doesn’t it seem strange that he would have
such strong feelings and take quick action to reinstate this man,
and yet in the district office he was terminated, or at least threat
ened to be terminated, recommended for termination? What would
be thg)t, difference between an examiner and the administrative law
judge?

! xv%r. CorTez. I can’t answer that, Mr. Chairman. I don’t know.

Congressman Pickie. Well, the committee feels that the examin
ers are having to work from one set of regulations and rules and

13
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standards and the administrative law judges quite often are not
bound by that and they vperate different standards, and hence, you
have almost 130 degrees difference in the epinion on a particular
case. That is what this legislation will help establish, common
standards for both the examiner and for the ALJ. Each can main-
tain his general independence, but that is vne of the hopes that we
have for the passage of this legislation.

Now, Congressman Frost, do you want to ask this gentleman any
questions?

Cungressman Frost. Well, only to observe, Congressman Pickle,
that Mr. Roberts alsv is une of my constituents from the 24th Dis.
trict. I am glad that he is here today to tell his story, because I
really think it is incredible that there would eve. be consideration
given {o terminating a man like this and that he would be put
through the uncertainty and through the tension that he has had
to suffer on this matter. I don't have any questions.

Congressman PickLE. Senator Heinz.

Senator Heinz. Mr. Chairman, just one or two brief questions.
Mr. Roberts, I understand that you were told by the Social Security
Review Office that you could stand on your feet for 4 to 6 hours
daily and could lift 20 pounds.

Did they have any kind of evidence that you could do that?

Mr. RobzaTs. That is what I couldn’t understand, where they
could have come to that conclusion.

Senator Heinz. They just said, you can do it. What kind of work
did they say you could do?

Mr. Roserts. They didn't say. They just said I would have to find
something.

Senator HEinz. What would have happened to you if you had lost
your benefits? How would you have gotten by?

Mr. RoBerts. That is what—we never could figure out what we
was going to do, if we were going to be put on welfare in one of
these rest homes or what.

Senator Heinz. Let me ask Mr. Cortez. Mr. Cortez, some of your
clients have been through the face-to-face evidentiary hearing at
reconsideration. Has this hearing process, which is relatively new,
solved the problems of unfairness in the periodic reviews?

Mr. CorTez. Senator Heing, Dallas is one of the pilot programs
that reviewed that system. And from my own experience I did
about 3 of thuse hearings and our office did about 6 to 10 of those,
and we essentially found them to be :nadequate. They actually
were more prejudicial to the claimant than actually assisting him,
and the reason was that there were not sufficient procedural safe-
guards in that face-to-face reconsideration.

The claimant doesn't have the ability to request a subpena, for
example, and there were no—it wasn't formalized enough to pre-
serve the integrity of the recoird of what the claimant was saying.

Senator HEinz. Does the claimant or his attorney have the right
to cross-examine?

Mr. CorTEz. No, sir.

Senator Heinz. That is a fairly basic procedural safcguard.

Mr. Cortez. Yes, sir. It is.
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Senator HEINz. The administration is proposing that benefits
only rieed to be paid through reconsideration. I gather you feel that
that would be a real problem. ‘

Mr. Conrtez. I think that would be a grave problem for many,
many of our clients. -

Senator HeINz. I gather if that had happened in Mr. Roberts'
case, he would- he went through this process. He was determined
ineligible. He did elect, because it was part of the law that he could
elect, to take payments through the administrative law judge proc-
ess, but had ge been cut off right then, he has just testified he
didn’t know what he would be able to du, how he would be able to
survive. Would it be your opinion he would have had sume real dif-
ficulties?

Mr. Cortez If Mr. Roberts would have been terminated, he
might not be here today.

Senator HeINz, What do you mean by that?

Mr. Cortez. His impairments are so severe that he needs contin-
ued medical attention, and had he been off of the social security
benefits, he would not have been able to obtain that attention.

Senator HEINZ. You are saying he would have died?

Mr. CorTEz. I am saying that that is a possibility.

Senator HEINzZ. Thank you, Mr. Cortez.

Congressman PickLe. Mr. Roberts, I am going to see if I have
this correct. You were working at a steel plant up untii 1971.

Mr. RoBERTS. Yes,

Con%ressman PickLE. And you had an automobile accident, I pre-
sume. s that it? Is that what caused the impairment?

Mr. RoBeRTs. That is correct.

Congressman PickLE. And it broke both your legs——

Mr. RoBerts. Both of them.

Congressman PicKLE. And you haven't been able to walk or to
get around much since then? Is that your difficulty?

Mr. RoBerts. Not a great deal, no.

Congressman PickLE. Did it also cut your nose or cut off vour
nose or-———

Mr. RoBerts. The biggest proportion of it was cut off and was
laying over somewhere right beside of my face. Which is why at
this time I have no bone structure in the middle of my nose.

Congressman PickLE. Now you have emphysema?

Mr. RoBerTs. I have emphysema.

Congressman PickLe. Skin disease?

Mr. RoBeRTS. A skin disease.

: Co‘r,lgressman PickLE. Congestive heart failure and bladder prob-
ems?

Mr. RoBerTs. And a bladder problem.

Congressman PickLE. Anything else?

Mr. RoBerts. I hope not.

Congressman PICKLE. But you have a wife who is also il1?

Mr. RoBerTs. My wife is bedfast——

Congressman PicKLE. Bedridden?

Mr. RoBerts. Bedridden, and she should have been on disability
for the last 8 or 10 years and she can’t even get on it because of
her not being able to work, and they said she couldn't get it on ac-
count of her not working on a job.
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Congressman Pickre. Well, Mr. Roberts, all I can say is just,
“Holy mackeral.”

Mr. Roserts. Well, you just do the best you can and that is it.

Congressman PickLe. Well, we thank you and we hope that
somehow this will have a happier ending.

2vow I am goirg to ask Cﬁarles Vent if he will make his state-
ment. We will pass the microphone down to Mr. Vent and ask you
also, now, to speak—oh, will you speak for him?

Mrs. YARBOROUGH. Yes.

Congressman PickLe. Will you please identify yourself again,
then, please, and proceed?

STATEMENT OF SYBIL YARBOROUGH, DALLAS, TEX.

Mrs. YARBOROUGH. Yes, sir, I am Sybil Yarborough and I——

Congressman PickLe. Move the microphone still a little closer to
you, if you will, please.

Mrs. YARBOROUGH. I am Sybil Yarborough and I am Charles’
sister, and I would like to tell you a few things about Charles, and
if you dun’t mind, I would like to submit my prepared statement
for the record.

Congressman PickLe. All right. The prepared statement of Mrs.
Yarborough will be inserted into the record at this point.

[The statement of Mrs. Yarberough follows:]

STATEMENT OF SyBIL YARBOROUGH

My name 1s Sybil Yarborough. My bruther, Charles Vent, has had psychiatric
prublems all of his hfe. He 15 now 40 years old und still hives with our muther and
dad, whu are nuw 77 and 80 years old respectively. Charles 1s still totally dependent
upun vur parents for taking care vi hum. He is physically abl. tv dress {umself, but
has tu be tuld tu buttun his shirt, zip up his punts, comb his hair, and especially to
bathe. In urder fur him tv {)cxfuma any <hures arvund the house, ke must have con-
stant supervision. He rarely finishes a task, and usually the carpet he vacuums or
the floor he mops must be redone.

He likes tu attend church, but he has to be taken there and returned by an elder-
ly Xudi who is a member of the church. He is incapuble of guing anywhere by him-
self. He cannot even be relied upun tu gy dewn the street to pick up two or three
itemo, bevause he cannut remember what he is sent tu pick up, and he has furgotten
to bring home the change.

If you ask Charles what he Likes tu do most, he will tell you that he likes to stay
in his roum, listen tu his radiv, and be with his  things.” His things are mostly Litile
trinkets, gadgets, and what nots that we pick up fur him at garage sales. \Je lovk
fur things like we would give tv a 10 year old. I{:: always asks, what did you bring
me?” and is happy as a lark with these little things.

There can be a darker side W Chatles’ nature alsv. He has always been afraid
that sumeune was guing tv harm him. Abuut 2 years ago, he began to believe that
his muther was guing tv harm him, and he attacked het and tried to choke her. We
Lad tv cwmmit hum v Terreil State Hosputal, where he was diagnused as a paranod
schizuphrenic. He s duing much better nuw that he is taking his medications ma(
larly, but withuut cunstant supervision, he would stop taking the medications be-
.l.‘quac he wuuld either furget, ot he would be afraid that they were guing to harm

im.

Charles has not held any kind of jub at all in more than 15 years. When he was
yuunger, his mother kultf stnd him vut tume after time un juos, but he was never
able tu hold une fur mure than a few wecks. He told me that he got nervuus on
these jubs and cuuld not finish them. He alsu, un ociasiun, got lost trying to get
nome on the busline.

He cannot tulerate any kind of frustration, cunflict, nose ur cunfusion - he with
draws to his room whenever the news comes on the TV.

Many times when he is told tu dv something, he will repeat it over and vver
again, until tuld tu stup duing it. Fur example, A?l ask him to Jlose the gate or the
door, he miay close it over and over again until told to stop.
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Frequcntlg. Charles seems tu be “nut there” many times even when he 1s there
physically. For example, if he answers the phune, and I ask him huw the parents
are, he may typically say, "I dun’t know,” even thuugh they are sitting there in the
room with him.

I could go on and on, but I amn sure you have the picture by now. Charles has
been receiving sucial sevunity and SSI disability benefits since 1966, because 14 is ub-
vious te anyune whu kno_wsi\im that he cannut even tuke care of himself independ-
ently, much less maintain any kind of steady employment. Anyune whe comes to
contact with him can tell that he is mentally rctnr(red.

You ¢annot ima%inc how shucked we were whea Charles received u notece in Jan-
uary of 1983 *hat he was no lunger disabled, and his disability benefits were being
cut uff. We cuuld not believe it had happened, and neither would any of vur friends,
or the family doctor.

The notice we received that was supposed to tell us why this activn has been
taken, was not very much help. It said they hud relied on reports frum the State
mental hospital and a lwal psychiatrist Charles and been sent tu see by the State
agency. Of course, no doctur at the State huspital Liad said Charles could wourk, and
we later found out, that the ductur he was sent to by the Governmieat, also consid-
cred him totally disabled.

The notice said things like, “Althuugh he fears that vther pevple may harm ham,
{)hiq i3 not severe envugh to present his being arvund uther pevple on a himited

asis.

Fortunately, my sister and I live in this area, and were able tu help find a lawyer,
and see that the necessary pupers were filed tv appeal the deusion. I am afcaid t%ut.
if it were left up to vur parents, this would have been too much for them. I know
that Charles would nut been able to uppeal the case un his uwn. Even with a Jewyer
who helped us every step of the way, the whule episude was a traumatic vne for the
entire family. .

o this day, we dv rwt understand why Charles’ appeal was denied twice by the
State agency. We are thankful that we had an oppurtunity to appear before an ad-
ministrative judge whu was able to niake an wndependent deuisiun, and whoe restured
Charles’ benefits,

We hope and pray that we will not have to go through this again.

Congressman PickLe. Mrs. Yarborough, when Charles received
his notice that his disubility benefits were to be terminated, had he
been interviewed by either a hearing examiner in the local office
and by a physician?
Mrs. YARBOROUGH. No. Not when he got the first hearing. No.
Congressman PickrLe. On what basis, then, would the SSA offi-
cialbd%end you a written notice that his benefits were to be termi-
nated?
Mrs. YARBOROUGH. I don’t know.
] ngngressman PickLe. He was not interviewed? He was not exam-
ined?
Mr. WEeIsBROD. Excuse me, sir. He had been examined by a
docter. They had sent him to a local psychiatrist. As Mrs. Yarbor-
ough stated, when we later got to talking to that psychiatrist and
saw his report, we found out that his repurt was by no means sup-
portive of the action of terminating him. In fact, when asked to
ﬁive an opinicn about wlhether or not Charles could work on any
ind of independent basis or maintain any kind of employment, he
said absolutely not.
But what you have to understand here is that this is not incon-
sistent with the approach that is being taken in the State agencies
as dictated to the gtate agencies by SSA.
Congressman PickLe. Well, now, explain that further.
Mr. WeisBrop. OK. The State agencies are instructed that the
opinions of the doctors, even ductors that the Government refers
the claimant to for examination, are not binding on them, and in
fact, the examining and treating docturs’ upinions on functional




19

limitation are given practically no w. zht whatsvever. So you have
this situation——

Congressman PickLe. The ductor’s written statement is not given
any weight?

r. WEISBROD. The opinion as to disability.

Congressman PickLe, Yes.

Mr. WEIsBROD. The way the system works now is that the doctors
who work for the State agencies, who never see the claimant, never
examine the claimant, are the only vnes who are considered to be
capable and competent and qualified to interpret the raw med.cal
data from the examining and treating doctors’ reports. So it doesi't
matter if they obtain an independent examination, as was done in
this case, from a doctor that is on their list, that they pay for, who
has no connection with the claimant whatsoever, and that doctor
volunteers the opinion in his report that the person can't work.
They don’t pa{ any attention to that.

What they look at, and the way they discipline the State agency
medical consultants, to only look at, what they call the objective
physical findings, and to interpret thuse objective physical findings
in accordance with very narrow mechanical guidelines that come
out of SSA in Baltimore,

I was talking to Dale Place from the Texas Rehabilitation Com-

mission, who 1s an official with the disability determination divi-

sion in thi$ State, and I believe he would agree that the mere fact
that all the ductors who examined and treated Mr. Vent are of the
opinion he-is disabled, is not inconsistent with their approach that
that person could be terminated.

Congressman PickLe., Well, you are saying that the examiners
pay no attention to the doctors’ findings?

Mr. WEeisBroD. No; I am not saying that——

Congressman PicKLE. That would be a harsh statement.

Mr. WeisBroD. No, I am not saying that, Congressman Pickle. I
am sorry if I am not making myself clear.

Congressman PickLe. Well, you said they paid no attention. Do
you mean they do not have to abide by those findings?

Mr. WeisBrop. They pay attention —they pay attention to the
findings, meaning what they call the objective findings. In a physi-
cal disability case, vbjective findings are things like how far the
g}ly can bend over, whether he can walk --let me give you an exam-
ple.
If they send a claimant to a doctor and if the person says that he
can't walk, or he can’t stand on his feet, they ask the doctor to
answer one question for them, and that question is, “Can he walk
without the assistance of a cane or crutches?” If it is reported that
he can walk without the assistance of a cane or crutches, that 1s
considered an objective finding, and from that finding, the State
agency doctors arc instructed ?J_y SSA guidelines to interpret that

finding to mean that the claimant can stand and walk through an
8hour day to do wurk that requires him to be on his feet 8 hours a
day. They are routinely drawing this conclusion merely from the
fact that he is able to walk unassisted without crutches and.'or a
cane.

Congressman PickLE. Now in this particular case, it wasn't a
matter of walking.
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Mr. WEeissrobp. Correct.

Congressman Pickik. It is a matter of his capability, could he
work at any kind of a job. And the doctor recummended in his
report that he was not able to work, and yet, the examiner said
that he was able to walk and he could be around people for a limit-
ed time and he was therefore eligible to work. Is that the differ-
ences?

Mr. WEeisBrob. That is basically correct.

Congressman PickLE. Well, I don’t want to prolong this hearing
l:{ continually going into details to a case, this particular case.
Now by way of summation, he was sent notice, but did he keep on
drawing benefits?

Mr. WEisBROD. At that particular time the cuntinuation provision
was not in effect. Isn’t that correct?

Mrs. YarsorouGH. We kept it. We went to the social security
office and signed for it to keep coming to Charles until the hearing.

Corgressn.an PickLE. So he a%pea ed it and so he kept on. But
you had, what, how long a time between the time you received the
notice until you finally got it reinstated.

Mrs. YARBOROUGH. I believe it was from—we got the first notice
the first of the year and I believe it was in July——

Congressman PickLE. So some 5 months, then, in which you
dicig't now whether he was going to have his benefits continued or
not?

4 I(\i/Idrs. YaroroucH. Yes. It was very, very hard on mama and
addy.

Congressman PickLe. Well, I thank you very much, all of you, for
your statement. Congressman Frost?

Congressman Frost. Congressmar. Pickle, I am struck by this
particular case and want to ask Mrs. Yarborough, where does Mr.
Vent live? What part of the——

Mrs. YArRBOROUGH. He lives in cast Dallas, close to East Grand.

Congressman Frost. That is in Congressman Bryant's district,
but what I was struck by was that my office has had several cases
exactly like this. I sat in on one of these cases, where the fact pat-
tern was almost exactly the same, with the adult offspring, an
adult child, living with elderly parents, with psychiatric problems,
obviously incapable of working and yet lusing or being threatened
with the loss of benefits.

And we had a case out in Arlington, Tex., with this almost exact
same fact pattern, and I sat in on a case in my Oak Cliff office with
this kind of fact pattern and I just don’t understand why this type
of person would be threatened with termination.

Mrs. YARBOROUGH. We did not understand it either._

Congressman Frost. And this is not an isvlated incident. That is
what struck me, Congressman Pickle. )

Congressman PicKLE. Yes. 1 can understand that. Senator Heinz,
would you care to ask a question or comment?

Senator HeiNz. Just one question, Mr Chairman. Thank you.
Mrs. Yarborough, if your brother, Charles, had not been able to re-
ceive_his disability bencfits, either during adjudication or if you
hadn’t known how to get the benefits and they were just terminat-
?d,',what would have happened? How would he have been cared
or?
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Mrs YarsoroucH. Well, not very well. He lives with mama and
daddy, but the{' make such little, meager sums themselves, 1t
would have really been hard. Because he is totally dependent on
them, you know, and it wouldn't have been easy.

Senator Heinz. Thank you.

Mr Weissron. May I comment briefly on two other points that
were raised previously? First of all, with respect to the reconsider-
ation- the adequacy of the face-to-face conference at reconsider-
ation [ also have had experience with those hearings. Those are
inadequate for the basic reason that the examiners who conduct
them have no decisional independence.

We had one where we went through the face-to-face hearing and
lost Later, at the Foint where we went before an administrative
law judge, I got all the papers, so I saw exactly what happened.
The person who conducted that face-to-face hearing at the ~econsid-
eration level, went right down the line with us ang documented ex-
actly what we thought was the case, and submitted a decision to
his superior finding that the claimant continue to be disabled.

However, the reconsideration examiner’s decision was reversed
by somebody who never even saw the claimant face to face. Before
the reconsideration examiner, at one of these face-to-face hearings,
can issue a favorable decision, it has to be approved by somebody
else Before he can issue a negative decision, it does not have to be
approved.

Now, on the point of having the same standards of review at the
reconsideration level and at the hearing level, I think that the pro-
vision that is proposed in the act to mahe the administration go
through administrative rulemahing before these guidelines are
issued is excellent. )

However, 1 want to caution that if you bind administrative law
judges to the same type of narrow, mechanical, irrational guide-
lines, that the disability examiners in Austin were bound by in Mr.
Vent's case, then instead of solving the problem, you will get the
same irrational decisions that are an affrunt to common sense from
the administrative law judges, as you are getting now from the
State agency disability examiners.

That is all I have.

Congressman PickLe. Well, we appreciate those comments, and I
don’t think at this point we will go intv a discussion of that aspect
of either the regulation now or what is pending, except to comment
that the pending legislation would not in any way affect the gener-
al operation of the Administrative Procedure Act. We are not
trying to change the authority of the ALJ’s with respect to_their
legal abilities or to make determination. But we are still trying to
say, at the beginning we would all have to be operating from these
common standards and I don’t think that is inconsistent. ]

Well, I want to thank each of you for coming. We know this is
disturbing to you to appear and to make these statements, but we
also know it is equally disturbing to_have received notices and to
have been either threatened or worried that your disability might
be cut off. ] ]

The purpose of these hearings is not to find fault with necessari-
ly the system that we have, because we have good people making
examinations. But we are not working together in a way that
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would quickly and fairly make a proper finding in many of these
cases and we are trying to find out how can we do it better.

Now I want to thank each one of you. Yuu may leave the w itness
table now. If you can, we hope you can stay with us and as you
take your seat, now, I am going to ask that we have a second panel
come forward, and this panel will consist of Vernon Arrell, the
commussivner of the Texas Rehabilitation Commission. And he will
be accompanied by Dale Place, who is the director for the Texas
Disability Determination Service program.

And I am going to ask Bob McPhersen, the State director of
planning from Gov. Mark White's office. If you three gentlemen
will come forward and take your pusition at the witness table, we
would appreciate it.

Now as they are arranging the name cards, let me ask if you
gentlemen would care to proceed in any order. Mr. McPherson,
would you want tv make a stutement on behalf of Governor White?
We appreciate that he would usk you to come. I know that Gover-
nor White talked to me and has written us several times about the
status of the Texas program. What are we going to do? Are we
going to continue to stay as a regular part of the disability pro-
gram, or 1s he going to ash that Texas stop reviews? Ha'f the States
have and half the States haven't. I am glad that you haven't got
out of the program, because I don't think it would help the situa-
tion, but I can understand. the anxiety that you face. So I guess,
Mr. 21cPherson, if this is satisfactory to you, Mr. Commissioner, we
w}l]l.tnak you tu present your statement first on behalf of Governor

ite.

Mr. McPuerson. Thank you, Congressman Pickle. Good morn-
ing. I am Bob McPherson, director of——

Congressman PickLe. Let me get the microphone over to you, if
you will, please. Before you proceed, can the people in the audi-
ence—can you hear the statements up here in front?

SeveraL VoIcES FroM AUDIENCE. No.

Congressman PickLe. You cannot. Do we have any amplification
here in this hall? Then, Mr. McPhersun, again, we are going to ask
if you will speak loudly, even though it might be a little bit loud to

us.

Mr. McPuEerson. All right. .

Congressman PickLe. I need that help and in order that pecg)le
in the auditurium can hear, we would like for you to speak loudly
So if you will proceed, sir.

STATEMENT OF ROBERT McPHERSON, AUSTIEN, TEX,, DIRECTOR
OF PLANNING, OFFICE OF THE GOVEBNOR, STATE OF TEXAS

Mr. McPuggrsun. I am Bob McPherson, director of planning in
the office of Guv. Mark White. Governor White asked me to ex-
press his regrets at not beiny able to be here in person and ask
that I present testimony on his behalf. Unfortunately he had a
schedule conflict that made it impussible for him to be here. How-
ever, he stresses that he remuains deeply cuncerned about the prob-
lems with the disability insurance program to be considered here
today and he 1s committed to working with you and with others to
find a workable solution to the chaos in the disability programs.
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I will read his prepared statement. I think I can do that quickly.
As I heard the previous testimony, I was struck by the fact that
our testimony pales in the light of what you have just heard from
people who live in fear of ioss of benefits.

Today the Federal disability insurance program is in a state of
complete confusion. The problem stems largely from a series of leg-
islative changes intended to remove from the disability rol?s
anyone who is not eligible. However, due largely to overzealous im-
plementation of the new review requirements for our Social Securi-
ty Administration, the effects of the changes have been much more
drastic, I believe, than Congress ever anticipated or intended.

It is clear that many long term beneficiaries have been cut from
the program without their having the slightest real chance of find-
ing Jobs and with no improvement in medical conditions that origi-
nally qualified them for benefits.

In Texas alone, 9,700 beneficiaries have been removed from the
rolls since March 1981, when more stringent ieviews were begun.
This has been, I might add, at the time of record unemployment
among the most employable workers in my State.

Fifty three percent of the disabled in Texas are unemployed.
Now if these people were really ineligible, fraudulently drawing
benefits at taxpayers’ expense, congratulations would be in order.
But that is not the case. About half of those recipients cut off the
program appealed the decision. In Texas, the reversal rate on cases
that are appealed through the final stage alluwed, the administra-
tive law judge level, is 47 percent, almost half.

The naticnal average, moreover, is 61 percent. Obviously, there
are major problems with a system with that kind of failure rate.
And the real problem here is that we are not just talking about
percentages and rates and dollars saved. We are talking about dis-
rupting the lives of people who have worked and earned their dis-
abnity entitlement, individuals, some of whom have been disabled
for over a decade, suddenly are informed that vithout any im-
provement in their condition, they are no longer eugible.

This problem now stands to be exucerbated sreatl by the expira-
tio. last December of the Federal law providing f{)r the continu-
ation of benefits throughout the appeals process for those individ-
uals who have been reviewed and found ineligibie.

The Sucial Security Administration recently instructed State ad-
ministering offices who implement the new policy of notifying
these individuals that they will be eligible only for beuefiis in the
month they are cut off, plus 2 additional months.

The problem is that in Texas the average length of the appeals
process is G to 3 months. In other States, we understand that it is
as long as 2 years. At a State level it is a particularly difficuit situ-
ation. Our case workers have to bear the responsibility at that indi-
vidual level. Since we administer this totally Federal program, we
are responsible for carrying out federally set directives.

The public’s outrage, however, is often directed at the adminis-
trative agency or at State Government in general. As a result, 29
States currently are not administering the review criteria as man-
dated by the Social Security Administration. In 13 States, Gover-
nors have taken action to modify the precess. In four others, the
State administering agency has acted and in 13 others, court orders
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to change the review process are in effect. In sum, over 60 percent
of the disabled population in the Nation, about 1.7 million recipi-
ents, are no longer being subjected to the Federal review criteria as
currently mandated by SSA. But the 118,000 disability insurance
recipients in Texas are.

As Governor, I am being forced to weigh Federal mandates
versus fair and equitable treatment of my citizens. I am being
placed in the situation in which my constituents are being held to
a stricter, more arbitrary policy than their counterparts in States
under executive or court orders.

Since termination notices now are being sent out and benefits
will not be continued through the appeals, I am considering czlling
a moratorium of terminations of review cases until such time as
Congress can act to remedy these inequities. The problems require
a legislative solution.

I strongly disagree with the pusition taken by this administration
that the regulatory changes implemented over the past few months
are adequate remedy. For example, the soon to gc implemented
face-to-face interview at the first level of review is expected to
reduce denial rates by only about 20 percent, and in the meantime,
recipients will continue to have their lives unfairly disrupted.

Last summer, I joined with Governors at the National Governors
Association meeting in unanimously approving a resolution delin-
eating six major legislative reforms necessary for correcting Jhese
problems. In particular, the resolution calls for a continuation of
benefits through the administrative law judge level, use of a medi-
cal improvement standard before terminating benefits and face-to
face evidentiary interviews at the initial decision level.

It also emphasizes the need for national uniformity in disability
programs. All of these points are contained :n your disability pro-
posals and those offered by Senators Cuhen and Levin. I support
the reforms in these bills. %ut time is of essence. Reestablishment
of a national policy in the disability program can only be attained
by legislation.

Recipients in Texas and in other States still using Federal crite-
ria should not be further penalized. I urge the administration to
drop its oppusition to legislutive reforms such as those in your com-
mittee's bill and to begin at once negotiating with Congress on a
workable criteria for the program.

Without quick congressivnal action, chaos will only worsen here.
I do not take lightly the prospect of tuxing unilateral action on this
matter. Neither do I take lightly the gross unfairness of the review
process in the inequities among the States. We must work together
to end the uncertainty and disruption and reestablish a program
that serves the peuple for whom it was created. I appreciate the op-
portunity to appear before this committee.

Congressman PickLe. Mr. McPherson, we thank you for your
comments and for giving us a very clear and positive statement
from our Guvernor. This entire statement will be made a part of
the record. I am going to ask that you stay at the witness table and
if it is agreeable to the panel, Senator Heinz and Congressman
Frost, I think we might proceed tu hear from the Commissioner of
the Texas Rehabilitation Commission and such statements or com-
ments, Mr. Place, that you might want to make, and then we will
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throw it open to questions. Is that satisfactory? All right. Mr.
Arruil, if you will proceed, then.

STATEMENT OF VERNON M. ARRELL, AUSTIN, TEX., COMMISSION.
ER, REHABILITATION COMMISSION, STATE OF TEXAS

Mr. ArreiL. Thank you, Mr. Chairman. I am Veinon Arrell, o,
Max Arrell, commissioner of the Texas Rehabilitation Commission
and we have been mandated by the Texas Legislature to——

Senator Heinz. Mr. Arrell, could you pull the big microphone as
close as you possibly can? It may not do any good, but——

Mr. ARreLL. Bear with me, I have got a—we consider Austin,
Tex., where I come from, to be almost a perfect city, but we do
have a thing there called cedar fever and I seem to have come
down with it this morning, so I will try to speak up and I will—so
you can hear me and——

Senator HEiNz. Would you care to siate for the record whether it
is contagious?

Mr. ARrrerL. It is, after you have been there a while. I am
Vernon Arrell, commissioner of the Texas Rehabilitation Commis-
sion and the State agency that administers the social security pro-
gram, called the disability determination program.

Congressman PickLe. Mr. Arrell, let me interrupt you just a
minute. I was concerned—I was asking if we had a statement. But
you do have one—I do not have a copy.

Mr. ArreLtL. I do have a statement.

hCoggressman PickLE. Now. Excuse me. I have it now. You can go
ahead.

Mr. ArgreLL. Also, I am incoming president of the Council of
State Administrators for Vocational Rehabilitation. Now in 37
States, the disability determination program is administered by the
vocational rehabilitation agency in that State. The testimony I am
going to give here today Is strictly my own as a representative of
the Texas Rehabilitation Commission, but it s not inconsistent
with the—with our stand from our CSAVR. We made some strong
s*atements, I believe, Mr. Pickle, to you and some other Members
of Congress about our feelings about the social security program.

Congressman PICKLE. The prepared statement of Mr. Arrell will
be inserted into the record at this peint.

[The prepared statement of Mr. Arrell follows:]

PREPARED STATEMENT OF VERNON M. ARRELL

Mr. Chairman and members of the committee, I am Vernon M. Arrell, commis-
sivner uf the Texas Rehabilitation Commussion. The Texas Rehabilitation Commus-
swn_is the State agenvy suthorized to administer the Swal Security Admunustra:
tion’s SSA, disability prugram an the State of Texas. The program s adminustered
by our disability determination division (DDD).

BACRGROUND OF THE DISABILITY REFORMS

In the pust decade, we have seen a number of changes in the d.sability program.
In the late 1370, the General Accounting Office (\GAO, publishied a «tudy showing
increasingly large disubility rolls and o high rate of neligibility umong recipients.
In respunse to the GAQ audit, the 36th Congress passed the 1980 amendments to
the Swaial Securnity At These amendments mandated that SSA review the disabil-
ity rolls within 3 years.

Prior &« the March 1981 advent of hese reviews, only about 150,000 disability
sty cach year were subject Lo eligibility reviews by SSA and the State disability
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determination agencies. Most of these cases were diaried for review because the
beneficiaries had conditiuns that were expected to improve. Under the periodic re-
views mandatee by the 1980 amendments, uver 300,000 cases were reevaluated cach
year Most of theo¢ ceses involved cunditivns that were not expected to improve.

Unfortanatcly, in the effoit to remedy the problems revealed by the GAQ audat, it
was difficult to predict the ramifications of tﬁc new legislation, Over the years, the
SSA disability regulativns und medical standards had undergene various changes.
Many individuils whu were disabled under the old sugulations and standards were
no longer eligible under the new writiera. Many of these individuals had been class:-
fied as disabled for several years and had wwme tu depend on thesr monthly social
security check. They were given the impression by thuir Government that they
would continue: to receive benefits unless they returned to work. Many of these
people had not improved medically since they were put on ilie disabibity rolis. In
fact, many had coaditions which hed worsened. The perivdic review process had no
provisions to aulumatically continue benefits fur these peuple who met the old meds-
ca! standards and old regulations. They were evaluated under the new regulations
and new standards. Many just didn't qualify under the new criteria.

The publit ¢ ay startled tu discuver that the State disability determination serv-
ices were terminating about half of all daims reviewed. Nationally, about one-half
of those termiinaled appealed to the administrative law judges. Sixty percent of
these appeals were ultimately revised. )

The rational controversy over the continuing disability review «CDR) procuss pro-
Jected tae Stat: disability determination agencivs as the suurve of error in these ter-
minations. The prime evidence of this errur was the ALJ reversal rate. However,
since the standards of evaluation used by ALJ's alluwed more latitude 10 decision-
making, the reversal rates were not true indicators of State agency accuracy. At the
same *ime tha! the States were the cevipient of this adverse publiuty, SSA reported
national State agen.y acuuracy rates at about 35 pereent. Despate this hygh accuraey
rate, pressurcs on State agencies have continued tu increase. Court deaisiuns and
executive orders by State Guvernurs have foried many States to apply disability
standards not approved by the Social Security Administration.

In response tu public convern, SSA began a series of imitiatives to reform the dise
ability process The first reforms concerned the continuing disubility reviews. In
May 1982, SSA cxpanded the list of impuirments cunsidered permanent and exempt
from review SSA alsv began placing greater emphasis on the longitudinal medical
history rather ‘han a current exaianation. Medical ducumentation guidelines were
changed to require medical evidence of recurd for the 12 months priur tu the review.
Retroactive terminations were eliminated by rsquinng termination no carher than
the month of due process in most medical cessations.

In October 1982, SSA urdered that ull CDR's would begin with a face-to-face inter-
view conducted by Suvial Security district uffice persunnel. The purpose of the inter-
view was tu not unly insure better beneficiary understanding of the review process
but alsu tu detect and exempt frum review obvivusiy disubled persuns. The hist of
exempt .ases was further cxpanded in June 1083 by adding additivnal permanent
Impairn.ents and temporanly excluding frum review Jams involving psychotie dis-
orders Public Law 37 435 statuturily cuntinued payments through the AiJ hearing,
protecting benefiiaries frum lusing_their benefite while their cases are being ap-
pealed When thin provision 2xpired on December 5, 1383, SSA alluwea the State
agencics tu temporarily huld cessation cases without finalizing the t emunation. Un-
fortunately, Congress has nut acted to reinstate the payment curtinuation provi-
siuns and SSA has rewently urdered the State agencies o begin finalizing these dec-
sions in February 1384. Texas has develuped a procedure designed to nsure the
maximum decisivnal quulity. Befure any of these terminations are finalized, o
second adjudicatur will review and, of necessary, perfect the file. Finally, cuch case
will receive a complete review by our quality appraisal unit,

Public Law 97 453 alsy established the suun tobugin fuce-to-face disability hearing
o5 a part of the reconsideration appeal of cessations. Unfurtunately, in sume States
where the Guvzrnur has impused o muratorium on CDR's, SSA has threatened to
discipline the State agency by revoking the authunity to conduct the faceto-foce
hearing This creates a dilemma fur these States. On one hand, they are pressed by
the need tv hirc and train staff tu meet an April 19584 implementation. On the
vthet, the threatened discpline prohibits any effective muvement toward thu gual.

PENDING INITIATIVES

Several imitiatives {)endmg befure Cungress ur within SSA could further the dis-
ability reforms. Legislatively, the face teface reconsideration disability heareng and
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benefit wntinuativn are imimediate issues. Withun the neat few weeks, State agen
wies will begin conducting the revonsiderativn disability heanings. Pilot projects con
ducted last year shuwed that these disability heanings udded o new dimenasiun tu the
adjudicative process by alloming the beneficiary o confrunt the State aguncy deu
sinmahker. Bills by Congressman Pickle and Senaturs Levin and Cohen propuse to
make the disability hearing o part of the first leve] of the CDR prucess rather than
the revonsideration ievel. The reconsiderativn level wuuld then be ehiminated with
further appeal made direotly o the ALL Addihwnally, buth bills prupose demonstra
tivn pryjects an five States o st the disability heaning in the adjudication of new
apphivativns. We strungly suppurt this legeslativn, We ﬁ:ul that these heanings per
sunahize the wsability provess and insure a mure aceurate evaluation of Jdams, We
alsu support the demunstrativn pryjects o test the beanings fur new applicants.

We strongly urge Cungress to act un legislation tv permanently renstate benefit
continuation provisions.

Withan 8SA, wourk groups are capluning vanwus reforms an the area of evaluating
certan impairments, The furemust area o that of the evaivativn of mental impuir
ments. In cungunctivn with vutside advice frum interested experts, a work group s
revising the mental impairment Lsting W mure reabistically evaluate the effect of
meatal impatrinents. Alsu buing considered 15 the use of wurk evaluations 0 mental
smpairmient cases. The worh being dune an this and other ampairnmient ateas wall
assist the disability evaluator in making more realistic decisions.

NEED FOR ADDITIONAL REFORMS

There 15, huwever, a need for additivnal reforms. The impetus fur these reforms
must wwme from Cungress. The additwnal refurms are needed in two areas, 1, The
standards fur determimng disability, including the evaluation of pain and multiple
impairments, and 2 the umiform appacation of these standards vn a nativnal basis
ot all levels of adjudication.

The disability evaluativn standards contiined ia thie resvlutivn intruduced by Sen-
aturs Levin and Cuhen addresses the types of refurms needed to strengthen the pro-
iram. A statutury medical improvement standard 15 needed to resolve conflicting
Smtnst wurt devisivns. The impact of pain and the combined effent of multiple im
puirments must be realistically assessed. We can nu lunger sgnure these issues.

Furthermure, these standards must be unidurmily applied o all levels of adjudica
twn, incduding the admumustrative law judge. The language of any legislation ad
dressing unifurm standards must wsure that exceptions to the Administrative Pro
cedures Avt du nut create differences on nterpretative pulicy betacen the State
agency and ALJ levels.

\nally, and perhaps the most important of all refurms, Congress must insure
that disatulity evaluativn stundards are natwnaily undfurm. We cannot continue to
evaluate Jaims under dufferent oritenia on different States. If this program is to cun
tinue tv meet the swaial needs for which st was created, there must be national uni
;'_urmnty. Legislativn enacied by Congress s the unly means fur achieving such uni
ormity.

We );ewgmw that these reforms du not come withuut cost. The concerns ex
pressed by the admuinstrativn and Members of Congress are understandable. Huw
ever, there may alsv bt wusis in the absence of congressivnal action. What will be
the st in dolfars of vur inactavaty ailows the program to become driven by litiga
tion. And what wul be the cost in human suffering by thuse + 1y dependent on this
program if we remain snsensitive to their plght? The bua..n upon Congress is
great. You must weigh these costs.

I thank you for this opportunity to assist you.

Congressman Pickre. We thank you, Commissioner. You have
given us ¢ broad statement, buth about present procedure and your
views ab,ut the pending legisiution and suggestivns abuut what we
might ¢o in addition. I am glad to have this statement and it will
certainiy be made a part of the record.

Mr. ARrreLL. Thank you.

Con,sressman Piokie. Mr. Place, I would be pleased to hear any
additional comments or statements you might want to .nake. We
work with Mr. Place very closely on the Federal level and within
my district of Texas and Federal Government, we try to stay to-
gether as close as we can and I think you du outstanding work. We
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are glad to have you here and I would like for you to make any
additional statement you might care to make.

STATEMENT OF DALE H. PLACE, AUSTIN, TEX., DEPUTY COMMIS-
SIONER, DISABILITY DETERMINATION DEPARTMENT, STATE
OF TEXAS
Mr. Prace. Congressman Pickle, members of the committee, I

had a part in developing the statement that Mr. Arrell just deliv-

ered. I, of course, agree wholeheartedly with each word in that
statement. I think that the State agencies need some relief in
terms of latitude in decisionmaking. We would enjoy the s..me lati-
tude that the administrative law judges have in approaching dis-
ability claims. I feel, too, that part of the 1980 amendments, that
part that dealt with a review by the Social Security Administration
of favorable decisions, only of favorable decisions, should be modi-
fied and made to be inore evenhanded, if you will. I believe that if

a mandate such as ‘hat is going to be carried out, it should be

evenhanded in the approach that it will affect both favorable and

unfavorable claims, and I believe this is part of the reason that we
have seen some problem cases at the State level.

Most of the cases thal the States do eventually find themselves
at the desk of a Federal reviewer, and they are verified there by
the Social Security Administration. Those cases that are continued
seem to find a tougher avenue to get through than unfavorable de-
cisions and I don't believe this serves the program or the country
very well.

On that I would like to close and——

Congressman PickLE. Thank you, Mr. Place. Now, Commissioner
and Mr. McPherson, we face a dangerous condition in Texas and in
other States. Twenty-nine States have taken theraselves out of the
review process, either by court order or by their own Governor's
decree. The SSA has now ordered that reviews are to begin again
this month, I presume effective on February 15.

Are you reviewing these cases now? How are you going to pro-
ceed and what happens if you do not review, that is, start these re-
views up again? What does the administration say that they are
going to do and what do you think is going to happen?

Mr. McPHERSON. Well, first of all, we are interpreting February
as February 28, not the 15th or the 1st of the month.

Mr. ArreLL. We are putting it off as long as we can.

Congressman PickLE. All right; 2 weeks.

Mr. ARgeLL. In the absence of a mandate ot an executive order
from the Governor, under the agreement I have no choice but to
assume these terminations or these cessativns effective March 1.
We are reviewing the cases. We are not making any determina-
tions on cessations as of this time. But effective March 1, we will
have to continue this, pending action by the Governor's office. We
have no choice.

Congressman PickLE. Then you will start the reviews—buv you
have not taken yourself out of the program?

Mr. ARreLL. No.

Congressman PickLE. But at least in complia.ce with what the
SSA has ordered, you will start on March 1. But if I get what you
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are saying, you said you are going te start the review but not make
determinations. What does that accomplish?

_Mr. Prace. Mr, Chairman, we have continued to process cases
since December 7 when the legislation expired, to continue bene-
fits. We have processed to completion continuance decisions, but we
have held all cessation decisions. At this time we probably have
about 800 cases pending.

Congressman PickLe. We!l, then, you are going to comply with
the review as of the first——

Mr. Prack. Yes

gongressman PickLE. And you are going to comply with the
order.

Mr. PLACE. Yes.

Congressman PickLE. But ycu are going to proceed cautiously
and carefully.

Mr. PrLace. We are going to install——

Congressman PickLE. Slowly.

Mr. Prace. In addition, we are going to install some additional
safeguards in the process.

Congressman.PickLE. What do you think, Mr. Place, is going to
happen in these States that have taken themselves out of the
review? What will they do?

Mr. Prace. Well, SSA has stated that they will revoke the au-
thority to conduct the face-to-face hearings in those States.

Congressman PickLE. Does that mean that the SSA, then, will
withhold funds for the operation of the program?

Mr. PrLack. Very possible. Yes.

Mr. Agrgrert. The (;)roblem that we are involved in right now is
tha}\ we_lalre supposed to have these face-to face hearings system set
up April L.

It will be a loss—threat of a loss of funds, and if I don’t continue
the hearings as of March 1, then there is the possibility of losing
existing funds that are required to make these determinations.

Congressman PickLe. Then are you saying that the SSA in effect
1s saying if you do not resume these reviews and processing of
cases, you are not, then, carrying out the orders as we give you,
and if you are not making .he reviews, we are not going to give you
the money and therefore,, we will cut your appropriations and with-
hold money. Is that in <effect what you are saying?

Mr. ArgreLL. That is in fact the implication. I would not saIy—-yes.

Cengressman PicsLe, I don't know whether—none of us, ess,
knows whether that will happen, but at least you are saying that is
a very definite })’ossibility.

Mr. ArreLL. That is a possibility.

Congressmun PickLE. As far as Texas is concerned——

Mr. Arrect. I would say it is a possibility. I would not say it is a
probability at this time, because I can't answer for you what social
security i3 going to do at this time.

Congressman PickLe. Well, let me make this observation, and I
don’t want to take the time of the committee, but the States must
recognize that this is a national social security program. It is not a
Texas program, doesn't belong to you. It is funded through a na
tional program and we must wurk together, the State and Federal
Government. The State just cannot set their own standards up and
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say this is the way we are going to vperate it and say to Massachu-
setts you can do whatever you want to or you can differ with Penn-
sylvania. We have got to work as a nationul program. So the States
must recognize that, and I am glad my Governor recognizes that.
But I can see the dilemma here, Mr. Place, that if the cases are not
bem% processed, if there is this controversy about this face to face
and how are you going to review, how do you proceed?

And it therefore comes down to the question, how do we come
together, and it i> my feeling that we perhaps vught to do it by leg-
islation. Now do you think in general that the legislation we have,
we have in this pending bill, along the lines generally that Senator
Cohen and Senator Levin and Senator Heinz have been advancing
over on the Senate side, is in effect a better approach and is
needed? Is it important that we pass this legislation?

Mr. ArReLL. Definitely. No question.

Congressman PICKLE. No disagreement there.

Mr. PrAck. Definitely.

Congressman PickLe. We may consider additional steps, such as
the two points you made, Mr. Place, and I don’t say that what we
have, the legislation is a perfect une, but we believe it is imperative
that we take affirmative action to clear up the chaos within the
States, or else the whole disability program can come in complete
disarray over the country.

And I am hoping we can head that off. I agree with what Senator
Heinz has said earlier today. Surely the administration will, in this
particular area, loosen up its cold, cold heart and try to——

Senator HEINz. I didn't put it exactly that way. [Laughter.] But
you got part of the gist of it.

Congressman PickLE. I am going to withhold comments at this
point and want to yield to either Congressman Frost or Senator
Heinz for any statements they care to make.

Congressman Frost. No; I don’t have any questions.

Senator Heinz. Mr. President—excuse me. [Laughter.] I won't
apologize, because you wouldn’t want me to apologize.
| Congressman PICKLE. Do not use that term, especially with legis-
ation,

Senator Heinz. Mr. Chairman, thank you, one or two very brief
questions. Gentlemen, you have testified very effectively, I think,
as to the problems of the present program. Clearly there is una-
nimity among the six of us. There is hardly any disagreement
about the problems and about what we all think ought to be done.
I am a cosponsor of the Cohen-Levin bill. I is very similar to Con-
gressman Pickle’s bill. Congressman Pickle has been working ex-
tremely hard in the Ways and Means Committee, and my recollec-
tion is that his bill is a part of the only temporarily stalled tax
package that was derailed because of a little misunderstanding on
industrial development bonds under the consideration of the rule.

Congressman PickLe. Well, Senator, it was industrial develop-
ment bonds and it was also a question of the medicaid issue that
had been put in the tax legislation and the Ways and Means Cum-
mittee is a little jealous of its jurisdiction. So there are other fac-
tors besides IDB, but basically——

Congressman FRosT. Senator —excuse me, Senator, but Congress-
man Pickle and I were involved in that particular question and——
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Senator Heinz I have a feeling we should not—we won't go into
it at this point. But let me just ask you this. We all support a medi-
cal improvement standard. Let me be the devil’s advucate. There
are some people who say, and I really direct this at the experts in
the Rehabilitation Commission of Texas, there are some people
who say that if we impuse a medical improvement standard, that it
would result in people who can work and should work staying on
the disability rolls. True or false? Mr. Place.

Mr. PrAck. I believe that the provision allowing for an individual
vho has an impairment or impairments that would be modified to
the point by the latest technology or medical improvements will
safeguard against that kind of situation occurring.

Senator Heinz. For example, if indeed somebody who has suf-
fered from alternating bouts of depression and mania finds, as was
the case 10 or 15 yeais ago, that that particular psychosis could not
at that point be controlled. In some cases it can be controlled by
the administration of lithium. You are saying that improvements
in medical treatment such as that would be taken into account and
the persun, under those circumsiances, could be judged capable of
reentering the work force. Is that a good specific kind of example
or is it not?

Mr. Prace. That is a good, specific kind and I believe the legisla-
tion goes on to talk abuut where there is an error on the face of the
evidence that the initial decisivn that an individual would not be
able to stay on the rolls as a result of that. Those safeguards, I
think, would——

Senator Heinz. Are there any uther potential problems with the
medical improvement standard that are guing to result in overcor-
rection?

Mr. PLACE. Not to my foresight.

Senator HEINZ. Mr. Arrell, do you have any concerns?

Mr. ARReLL. No. But I would like to just make a statement that I
think before anybudy’s social security benefits are terminated, it
must be documented and pruved there is medical improvement. 1
just don’t think—1 think it is an injustice to do it any other way.

Ser:iator Heinz. We all agree with you, but we have to develop a
record.

Mr. ArgeLL. Well, I understand that.

Senator HEiNz. But it is clear on the point, from the experts in-
volved. I am going tu ask the same questivn of the disability exam-
iner’s president whu comes befure us. We need to be as specific on
this issue as pussible, because there are sume people, indeed there
are some not only in the Senate, but sume in the House that I have
talked to, who say “I just worry that Congressman Pickle's bill or
the Cohen-Levin bill is going tu result in peuvple whu can work, and
should be working, not working.”

We have to answer them, because any time we enact legislation
there is a chance that we either make a mistake or don't fully un-
derstand exactly what is guing to happen when we pass legislation.

Thank you very much, and, Mr. Chairman, 1 appreciate our wit-
nesses. They are very expert. They have truly presented very clear,
accurate statements of the problem: and what we should dv about
it.
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Congressman PickLe. Let me make an additional statement,
here. I want to get this on as a part of the record and so I am doing
it for the people in the sud.ence and if any of the press here, I am
making it for them and :or the record, too.

I want to repeat again that the pending legislation is in response
to great needs of coordination between the State and the Federal
Government and between the examiners and the administrative
law judges. It is a nativnal program and we must have greater uni-
formity.

I don’t want to go into the details of the bill, but I think it must
be understood again what we are trying to do. I want to repeat for
you four or five things that actually the legislation is attempting to
do. In the first place, it is to establish a sound and fair medical im-
provement standard. It says, Mr. Commissioner, as you stated,
before anyone should be removed, they must show that they have
had medical improvement. That is a fair and a reasonable proposi-
tion that we all should agree to.

And I presume that you, and you, Mr. McPherson, think that
that ought to be a key part of the legislation.

Mr. McPuersoN. No question.

Congressman PickLe. Another thing that this bill does, it at-
tempts to bring uniformity in sume of these Federal appellate deci-
sions. We have vne court decision making vne verdict and another
part of the country making still another. A decision that is reached
in one Federal court or disability matter may be ignored by all
other 10 Federal circuits. That is inconsistency, and-then you must
ask, then, what is the law? Where is the law?

And we are saying that if a decision is made, at least in that ap-
pellate court, that is the law and all other cases in that general
area must be governed by that decision. But some uniformity at
least. That has been sumewhat controversial, but at least the bill
does that.

It attempts to set up national uniform policies. It doesn't mean
that both the hearing examiner and the ALJ's are going to operate
from the same POM, standard vperating procedure manual. But it
does say that you would determine by some kind of uniform defini-
tion what 15 disability and look at it in the same general eyes from
that standpoint.

We say in this bill that the matter of multiple impairments is a
factor tv be considered, not just beparatelg‘ or individually or apart
from, but it can be a factor —not altogether a determining factor,
but a factor, and that is certainly fair and reasonable, as I see it.

It provides for a moratorium on the mental disabilities. We won’t
have the kind of embarrassment we have here in the case Charles
Vent submitted to us. On the Jace of it, obviously, no one could say
that that man is able to go out and do normal work. Does anybody
in the hearing of this, in the voice of this hearing would claim that
that could be the case? We know that is not the case and we are
saying now we ought to have a moratorium on those types of cases.

And it does get--the bill makes the benefits to be continued on
their present level on up to the ALJ level. We face, Senator, a
crisis in that program because at this point that program to the
continuation goes up to December 7, and now it is, quote, “not the
law any more.” Fortunately we have a proviso that says it would
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be—for that month, the benefits continue for that month and for 2
additional months.

Now, technically, I presume, since you are going to start on
March 1, you have got March and April, but if we haven’t resolved
this problem, why, come May——

Mr. ARRELL. June l———

Congressman PickLE. June 1, then in the disability program all
hell will break loose, won't it?

Mr. McPuersoN. Well, the benefits will stop.

Congressman PICKLE. The benefits will stop. That is a better way
to put it. So it seems to me that——

Mr. McPHERsON. But harassment begins March 1 if the termina-
tion notices are mailed.

Congressman PickLE. Yes, and we are saying in the bill that
we—the best thing that cuuld happen tu us 1s that when people are
being reviewed for disability, that they ought to be able to come in
and present their case up front, at the beginnirg, have all of tke
facts on the record at the front.

Now that doesn’t mean that we are going to just say, if you don't
get it done then you can’t get it any other place. Because proviso is
allowed for additional evidence if it was known at the time and it
ought to be provided for. So we are trying to say that with respect
to face to face, you may have a difierence between should it be at
recon or at the ALJ level. But at least, get your facts in early, med-
ical evidence included, and I think that would help in a great many
cases, not necessarily final, but at least that gives you—advances
it. Otherwise, if you elect to .tart the case vver de novo, new at the
ALJ level, then all the evidence is going to be withheld, probably,
until that level. Now there may be some disagreement on it.

Now I mention those things because that is wha! this bill is
trying to do. You have to ask yourself, why, then, has not the legis-
léaetion gdvanced? Why haven’t we passed it out of the House or the

nat2?

Wel!, as Senator Heinz said, it is a part of the pending tax
reform. bill, H.R. 4170. It is one title in the bill and we did not get a
rule because of disagreements on the industrial development bonds
and disagreement on the medicaid question, and that probably
brought us more negative votes than anything else.

No matter we didn't get the rule, it is perding. I am hoping that
tha: legislation can be advanced. I am personally hopeful that we
can advance it as an independent piece of legislation, that we
might be able to take that from the tax bill and have a disability
legislation presented to the House.

Now that will deperd on a great many factors, including some
progress or ny progres. on the pending tax bill. But if that is going
‘0 become bogged down, then I am hoping we might be able to pro-
ceed independently on this piece of legislation.

Now, though, the question is, Why would the administration
appear? Why would Mr. Stockman appear, or by his representa-
tives, say that they could not approve any legislation this year?
Well, the hasic -eason is twofold. Sne, that the costs might be too
muclh and that we are making —we are handling this program cor-
rectly.
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Well, I am going to dismiss the last point, just, well, as a lawyer
would say, a fortiori, just on the surface, face of it, is not working
because of the very testimony you heard this morning. So I think 1t
speaks for itself. It is not being handled administratively in a
proper manner and these things I mention should be dure.

Now we get to the question of cost, and this is what I want to be
certain to get on the record. The disability bill that is pending
would cost §1.4 billion through 1988, according to the Congressional
Budget Office, and those costs would include custs of medicare,
medicaid, SS], and the OASI, and administrative benefits.

Now the CBO is saying that that is the cost of the program. Now
here comes the OMB, the administration, and they say that for a
comparable period it would cost $3.1 billion for prospective medical
improvement and it would cost $6.2 billion for retroactive medical
improvement.

Now we don't think that the medical improvement standard can
be applied retroactively. We say so in our statement in the report.
We clearly do not intend it to be retroactive. We have said that in
writing and verbally to the administration. We will put it in writ-
ing. We will make it part of the statutory language of the bill. And
to argue that you are going to interpret that retroactively 1s just to
throw up a straw man that is not there. It cannot cost that and
will not cost that, and we don't think that the $3.4 billion is an ac-
curate figure, because that is $2 b:llion higher than the CBO's esti-
mates. Because the administration, they just assume that we would
terminate benefits for more people than under the present law.
And therefore, you would have that much more additional cost.

And that is-a negative, unfair sort of reasoning. Now it has been
contended at one point that if you pass this legislation it might
trigger the stabilizer in the disagilit_y program with respect to the
cost of living and therefore, your trust fund would get imbalanced
and you might then have great trouble in the social security pro-
gram as a whole, and having to raise taxes.

I am glad since they made that public question in fear that they
have since retreated and have said by testimony that the stabilizer
would not be triggered, that it might not get below 13 percent, but
it would have to get below 15 percent and wage growth would have
to exceed price growth. And that is not going to happen, they have
testified. So for both counts, the stabilizer would not go into effect,
and even if in the 1985 period, 1984-85 period, it got a little bit
below 15 percent, down tu 14 percent, because funds coming in it
would get back up to 15 percent. So it is not going to trigger.

So if it is not going to trigger, and the administration admits it
now, then we ought not to—we ought not to put fear in people’s
minds that the whole social security trust fund might become im-
balanced or require adaitional taxes because we don’t think that
that is going to happen. .

Now we have people all the time who can always look with great
gloom abeut what is going to happen with the social security pro-
gram. I rticed yesterday, Senator Heinz, that an organization
called the CED—what is the CED?

Senator HeiNz. Committee on Economic Development.

Congressman PickLe. Committee on Economic Development. I
don’t know who those gentlemen are, but I suspect they are a con-
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servative moss-backed, highly financed group of people who are
against any hind of form ofsocial security except perhaps as a
State insurance program-——

t Si:nntor Heinz. Easy. My father was a member of that. [Laugh
er.

Congressman PickLe. Well, he is not around now, though.

Senator Heinz. He is very much around.

Congressman PickLe. It is a group, in my opinion, tha. are
mostly fearful that we haven’t made enough changes and perhaps
you could say that about any program. Namely, that if the econo-
my takes a big tailspin, that the social security trust fund would
get into great difficulty,

Well, if we had a Great Depression, sucial security and every-
thing else is go:ag to get in great difficulty, but as far as we can
with our stabiuzer, we have got a balance on that social security
trust fund and I would put to rest your fear that the social security
trust fund is guing t¢ go broke because we didn't do enough.

We did as much as we could last year and we think we have
doune the right thing. But now that is not a part of this hearing. I
ust want to say to y¢'. that the costs that tﬁc administration has

een publicly advancing as a reason why they can't support it in
my judgment are not valid, and that our figures are accurate.

We got our statement from the CBO and from SSA actuaries. We
have alsv gone to the administration, the SSA, and said tc them,
would you agree with the medical improvement? And we thought
we had a general agreement that they were all in support, but all
at once now they didn't reckon with Mr. Stockman and OMB.

So we have a problem and we must try to advance legislation,
and whether it is this exact bill or whether it is some other meas-
ure, it 15 sumething 1 hope that Congress can come to grips with
and that we can do it svun, because your testimony tells me, based,
Commissioner, ¢n what you said and what Governor White has
said, we have got 60 days to take action to correct this Problem.

Now, I Lave delivered myself of my statement. Mr. Frost!

Congressman Frost. If I could just make one comment. I thiak
that the legislation is very important. It should be passed. I de
think there 15 a real possibility that the impasse involving industri-
al develuopment bonds will not be resvlved in the next few months,
and I would hope that the Ways and Means Committee will sepa-
rate out the disability section of H.R. 4170 and not keep it as a
package, because I would hate to see this very important—these
very important provisions - fail to be enacted because of the con-
tinuing impasse over IDB’s. Congressman Pickle has indicated
there 15 a pussibility it would be broken out as a separate bill and I
would certainly hope that that could happen, that Ways and Means
would seriously consider proceeding with the disability sections as
a separate piece of legislation.

Cungressman Pichie. Well, that question would be left to the
chairman of the Ways and Means Committee, but I am indicating
te you my hopes that if there is any reason the tax bill is going to
be delayed, that we would be able to proceed with the disability bill
separately.

Congressman Frust. Those of us who have problems with the
IDB section of the taa bill do not necessarily have problems with
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the disability section. I persunally de not. Even though I have ques-
tions on IDB’s, I certainly am a strong supporter of what Congress-
man Pickle is trying to achieve in the disability area.

Senator HEiNZ. Mr. Chairman, I have one last question, if I may.

Congressman PickLe. Yes, Senator Heinz.

Senator HriNz. Mr. Chairman, I would like to ask our panel from
the State rehabilitation commission to make a comment on the fol-
lowing comment I rececived yesterday from Mark Hudson, who is
one of .he State supervisors in Indiana, in the disability determina-
tion sexvice. He was testifying representing the Great Lakes region
of NADE, from whose president we will be hearing later. After we
had heard about the problems and the way SSA tufd the examiners
to do their job, I said to him, “What you are saying is that you
were asked to make what you believed to be wrong decisions day in
and day out, knowing they are wrong, and you were nonetheless
guing along and making those wrong decisions because you have
to.” I said, is that right, and he said, “Yes. That is right.”

b Asréa A)(’ou being asked to make decisions that you know are wrong
y ?

Mr. ArrerL. We are being asked to make decisions that I think
unfair. I don’t think they are wrong from the standpoint of what
the policy and law——

Senator Heinz. Call them unfair, call them wrong. I would call
an unfair decision wrong, but that is my taste.

Mr. ArreLL. I think there has been a tremendous injustice
gllaced on some of our disabled citizens in this State and across the

ation because of this——

Senator HeiNz. So you are being asked to make decisions that
are unfair?

Mr. ARRELL. Absolutely.

Senator HEINZ. And you know they are unfair and you still have
to make them?

Mr. ARRELL. Absolutely. I have testified before that on several oc-
cacions and I will do it again.

Senator HeiNz. Mr. Chairman, I just want to amplify one thing
you said. You talked a few minutes agu about the cost of legislation
and how the administration has a much higher estimate than the
estimate you have received frum the Congressional Budget Office
on your bill. .

v0 points. No. 1, if the administration thinks that your bill is
costly, they are going to find out what cost really is if and when
one of these cases gets to the Supreme Court. A Supreme Cou.t de-
cision is going to cust far more money if they are allowed to settle
this issue than even the most excessive estimate of your bill, which
hapgened to be a wrong estimate. I agree with you.

The worst thing you want to do is let the Supreme Court in all
its infinite wisdom decide what Congress might have meant back in
1954, 1965, or 1989. The rule of thumb there is that they make deci-
sions that are always expensive.

The second thing that people should know, in addition to the fact
that the stabilizer 1s not guing to be triggered, 15 that the disability
insurance trust fund has been, is, and 1s expected to be the most
solvent of all trust funds. It is so solvent that by the year 1996 it
will have a surplus of 350 billion and will be taking in in revenue
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twice as mucl. as it is paying out. And it builds up to that more
and miore each year.

So in the next 12 years, each and every one of those 12 years, the
surplus in that fund will steadily, even dramatically, build. And
that is a trust ! «nd that the people we have heard from today have
been paying into all their working lives.

Mr. Chairman, I thank you very much for this opportunity.

Congressman PickLe. Well, Senator, I am glad you made those
observations and I certainly agree with you with respect to the
custs. What is going to happen is alternatively worse than the cost.
But when you consider the fact this bill might cost $1.4 tillion, and
that is only because we are just doing what is right, that is gu.ng to
be stretching cut over the next 3 to 4 years and the trust funds are
able to handle it and though we are part of the unified budget, we
tqr_e not having to raise taxes to do it. We are just doing what is

air.

Well, I thank you gentlemen very much, and I appreciate your
coming here and testifying. Let me say to the audience now, we
have one other panel and they may be a bit uneasy out in the audi-
ence hearing all these things, but we didn’t put you last to make
you uncomfortable. But we do want to hear from some of the exam-
iners on the State level.

And I an1 going to ask Reyes Gounzales, who represents the Na-
tional Association of Disability Examiners, if he will come forward.
And I believe Carolite Blackburn, director of the Dallas County
Department of Human Services is here.

Now Mr. Gould, Warren Gould. You are an attorney represent-
ing whem?

Mr. Gouwp. Well, I have done 52 of these cases over the past 4
years and I was at an administrative law judge hearing on Wednes
day and the judge called me and said, “Warren, you really need to
go down and talk to Congressman Pickle and Senator Heinz,” and I
have talked to Senator Heinz’ staff, and they said, yes, come on by.
So here I anw.

Congressman PickiLe. All right. We are glad to have you and if
you will just have a seat. I am going to ask Reyes Gonazales if you
are the president of the national assuciation or are you president of
the State association?

Mr. Gonzares. I am president of the national association.

Cungressman PickiLe. National association. Well, we are certain-
ly Lhonored to have you here today.

Would you help him by pulling that cord up a bit?

Fine. Please proceed, Mr. Gonzales.

STATEMENT REYES GONZALES, ELGIN, _X., PRESIDENT,
NATIONAL ASSOCIATION OF DISABILITY EXAMINERS

Mr. GonzaLes. Thank you, Mr. Pickle, Senator Heinz, and Con-
gressman Frost.

I would like to ask you to make my prepared statement a part of
the. record. If I could, please, I would like to read some excerpts
from my statement and then I will be willing to answer any ques-
tions.
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Congressman PickLE. All right, Mr. Gonzales. We wili have your
prepared statement made a part of the record and you may pro-
ceed, then. .

[The prepared statement of Mr. Gonzales follows:]

PREPARED STATEMENT OF REYES GONZALES

On behalf of the National Association of Disability Examiners (NADE), 1 welcome
the opportunity to express our assuciativn's views on the soual secunity disabality
program I am the carrent president of NADE, which has membership of approxi-
mately 2,000 individuals engaged in a vade variety of fun.tions wathin the disability
program NADE is a professional associatiun upen tu ull persons invelved an the
evaluation of claims for disability benefits, in the public and private sector. The ma-
jority of our membership is in the State disabulity determunation service who are
adjudicating the disability claims for the Sueial Sevunity Administration. Other
members include attorneys, physicians, psychulugists, and vihers involved in all as-
pects of disability evaluation. Our membership shares the public awareness to the
problems existing in the implementation of the Suuial Secunity Adminstration diss
ability insurance and sup{plementnl income programs.

Since the inception of Public Law 96-265, also knuwn as the 1980 Disability
Amendments, there has been cunsiderable vutery from the public due to the acceler
ated process by which the (laims were being reviewed and by the hugh percentage of
terminations that were being prucessed. After the avcelerated continuitg: disabihity
reviews 'ACDR) were instituted in 1980, State agency termination rates ranged from
10 to 65 percent, some higher in some mounths. This was an alurmung rate since the
GAO study prior to 1980 gave an indication that agpromimately 20 percent or une
out of every five individuals whu were un disability did not belung on the disabihity
rolls After 1980, State agenuies huwever were ternunaung benefits approximately
at the rate of one out of every two (or about 50 percent).

After 1980, we found that administrative Jaw judges were reversing these State
agency terminations almost to the tune of 50 percent. 1951 and 1082 were very hard
years on the staff of the disability determination units sinee they were recerving a
majority of the adverse publivity fur the high termination rates produced by the ac-
celerated and perivdic reviews and fur the high reversal rates produged by the ad-
ministrative law judges of these terminations.

1 was proud to sece that legislative actiun in the furm of investigations, hearings,
and congressional activn bruught abuut sume relief o the benefiuaries who were
unduly sufferng from a burcaucratic mghtmare as a result of administration of the
1980 amendments. One important relief came when Congress passed Pubiic Law o7 -
433 In January 1983. This ‘l,:;w give relief in the furm of the following to the disabil-
ity program:

.2 Temporanly pruvided fur cuntinuation of benefits through the administrative
law judge (ALJ hearing for thuse individuals terminated and appealing their cases.

(2! Provided that an individual should be granted the vppurtunity for o face-to-
face evidentiary hearing, during recunsideration of any deusion that disubility has
ceased Initially, these heoring officer pusitions wure (o be Federal positions, but in
October 1583, the Secretary of Health and Human Services (HHS), Margaret Heck-
ler. save the States the uption tu hare State persunnet to wunduct the heanngs begin-
Rring in January 1984. It is my understanding that all but three of the States have
opted to perform this function. In thuse States that have not upted to perform this
function, Federal hearing officers will perform the duty.

Although this cungressivnal aclion did provide sume immediate rehief w the bene-
ficiaries then, it is still quite ubvivus that SSA and Cungress need tu take further
activn to insure that the disability program being admunistered to the public 1s con-
sistent in reference tv policy interpretation and is bung applied in the moust
humane manner possible.

In December 1982, a Federal wwurt in the State of Minnesuta ruled against SSA
because the administrativn was not appiying the seyuentiai evaluation process, in-
stituted for the determination of disability Jaims, in cases dealing with the mental-
ly impaired. Privr tu this activn, disability examuners thruughout the country were
Jlsturbed by the pulicy issued by SSA that permutted individuals w be denied dis-
ability benefits if they did nut meet or eyuai the Swal Secunity disability guidelines
for disability withuut addressing residua; work abality, We communicated with Juhn
A. Svahn, then Cummussioner of Swuial Security, suppurting the alteration of SSA's
adjudicativn prucess for Jaims in which mental impairments existed. NADE be-
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lieves an the application of medical and vocational factors in the evaluation of
mental cases as it does in the evaiuation of all impairments.

In Light of Jhe actions that have taken place nationally, NADE suppuits even fur
ther refinement of the disability program.

We a. ¢ aware that Secretary of HHS, Margaret Heckler, issued sume major direc
uves in the summer of 1983 in reference o the disability program. It was the ad-
ministtation's intent that sume of those directives would improve some of the prob
lems that wurrently existed with the disability program. We feel, however, that fur-
ther corég:ressionnl action is necessary.

NADE sent some pusition statements to the Senate Finance Committee and to the
full Senate in November 1383, stuting that because of the ud‘udncuu\‘e climate out-
hined carhier in this testimonyi, we supported the need for a legislative definition of
edival improvement. We also support the SSA directive that returns the face-to-
fuce evidentiary heanings to the State disubility examiners. Finally, we also urge
that the provision calling for equal numbers reviews of buth favorable and unfavor-
able decisions be veinstated in the legislation.

NADE bclieves that a Jear "medical improvement™ standard needs to be cstab-
lished. One that creates a category of benefiviaries who because of their medical
wonditivies have not improved, are presumed to be unable w work, and therefore
must continue to receive benefits.

NADE bclieves that medial improvement needs to take inty consideration im
provement in medial or vu\:uuunuf technologies made available to the beneficiary,
errur on the face of the evidence of the onginally allowed determination, retirn to
work \SGAJ, and evidence iadicating the impairment is less severe than originally
propused. In addition, NALE has two propusals which would benefit sume of nur
elder benefivaries who have become acimated to hiving the life of a disabled «nd
who would have difficuliy obtaining work in vur reai world of work. Those are.

l; Benefivaries, aged 55 yzars and older, who have been on the disability rolls for
o years or longer, shuuld e continued, unless there 1s specific evidence of medical
improvement.

\&s Beneficiaries, aged 356 years and older, who have been un the disability rolls for
10 years or more uad who have not demonstrated the ability to perform past work,
should be continued.

These propusals wnsidei the relisnce many disubled persuns have come to place
on the disability benefits they reveive, as well as the adverse effect longevity on the
rolls pluys 1n a persun’s successful return to the work force. All of tﬁe aloremen
uuneg would provide eguity in evaluation and less harshness than the present
system, but maintain the integrity and purpuse of the disubility insurance program.

At the present ume, sume States are recommending cessations unly if medical im
provement 1s shown, while other States are not considering medical improvement. A
single defimition for medical smprovement for all States would increase uniformity
in the disability program.

Currently SSA, upun the direction of Seuretary Heckler in the summer of 1983, is
reviewing policies and provedures under which we are adjudicating disability claims.
A review of the mental disorders aad the Listing of impairments is ulso being under-
tuken and input us bang svught frum the Amerian Psychiatric Association and
other pruicsswonals in the medical ficld on this subject. NADE supports a meratori
um of il CDR’s \not just mental cuses as sume have propused), until SSA completes
its review of all its policies and procedures, issues nativnal implementation dates for
these current procedures with training and unul the issue of medical improvement
1 vdanified. We support that such a moratonium be effectuated immediately and con
tinued unul such time as SSA or Cungress pruvides a single definition of medical
improvement W be used, uniformly su that uﬁ) disabled people will be treated eyual
ly, regardless of State of residence. This would alsu cume at the ume that the pro-
sram needs it the must, in that we would be receiving the wpto-bottom pulit.; cdari-
ication hopefuily, sumetime sn 1984 frum SSA. NADE has gone un record with this

iion and sent a iewter in Nuvember 1983 to Patriua Owens, Acting Associate
mmissioner for Disability for SSA, regarding this position.

Public Law 37-455 legisluted that by January 1, 1984, individuals whose benefits
are terininated due to a medival review (CDR/ must be given the opportunity to
have a face-toaave evidentiary hearing at the recunsideration level conducted either
by the Secrviary or the State agency. We support the decision of the Secretary of
l*ffdb' t encourage that these particular face-w-face evideniiary hearings of CDR
clmms be conducted by Stuie cgency persunnel. NADE feels that the disability ex-
amuner in the States hiave the expertice and knowledge of the disabilit ndf'udis.ation

rocess W cunduct sace-tofce evidentiary heunn[i!: that will be n 1. If the evi
genuury fove tofave heasings pruve successfui, NADE supports consideration of
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face-to-face interviews of all initia! level denials of all cJaims. Perhaps, a demonstra-
tinn project would be the most economical chuice tu take so that the project could be
evaluated prior to a decision to do face-to-face hearings of a}l claims.

Public Law 97 135 passed in Congress in December 1982, included a provision to
allow beneficiaries, whose benefits liave been veased because of a medical review of
their eligibility, to elect to continue to receive benefits until an ALJ has rendered a
decision in the case If the case was denied then the benefits, except for medicare,
were subject to the hardship waiver standards already in law. This provision was
adopted on a temporary busis until further consideration could be given to the CDI
issue in the 98th Congress Thus, under the present law, no extended payment could
be made after June 1984, and the provision applied only to cessations occurring
before Qctober 1983 Subsequently, benefit continuation was rescheduied to end on
December 7, 1983 Subsequent to this date. since no legislative action to conttnue
benefits under this provision was passed by Congress 1n 1983, SSA made an adminis
trative decision to continue benefits for individuals until congresstonal action re-
lieved this situation It is now time that Congress acts on this provision and contine
ues benefits gs originally indicated in Public Law 97-453 and originally passed 1n
gon.gross in January 1983 This should not be on a temporary, but rather, ongoing

asis.

The aforementioned position will go a long way in establishing more humane
treatment in the disability J)rogrnm. establish unil{:rmnty in the appiication of the
disability process and provide quick and immediate relief to the Nation s disability
applicants and to the public in general, that is long overdue.

NADE wishes to testify that notice and comment Pruvisions concerning jssuance
of regulation of section 553(cX2) of the Adminwstrative Procedure Act be apphed to
benefit programs in title II However, we again want to strungly emphasize careful
administration of it by SSA and the ALJ's. One of vur major concerns has always
been. as we have previously testified befure Congress, the fact that rohcxcs and pro-
cedures for adjudicating disability claims have not been issued with the same con*
sistency to the ALJ's and to disability examiners. Conuinued enforcement of SSA
and the ALJ’s application of this provision must be continued in order to mnsure
more uniformity in the disability program.

NADE does not support the position that the Social Security Admunistration
either apply the decisions of circuit courts of appeals to all beneficianies residing
within States within the circuit ur appeal the decision 1o the Supreme Court. The
Socia! Security Administration’s current policy of nunacquiescence 1n the district
and appeals court decisions would appear to be the vnly plausible stance under cur.
rent operating precedures. Court decision cun vary from district to district and 1t
would not be reasonable for a national disability prugram to be governed by such
regional decisions As we noted in our Junc 8, 1983 testimony to the Senate Govern-
ment Oversight Committee and in our testimony to the Senate Finance Committee
on January 25, 1984, to require the Sevretury to acquiesce or appeal individuai court
decisions would not promote uniformity in the decisionmaking process. If acquies.
cence is followed then even more nppcuf; will result with the actual day-to-day func-
tioning of the program being quagmired as case processing proceeded on an erratic
basis awaiting the scttlement of injunctions, stays, and decisions. NADE has long
supported the establishment of a sucial securnt disability court. This would soive
the problem of acquiescence and would lessen the wngestion n appeals in the Fed:
eral courts More importantly, it would create a single pohicy body for decisions,
binding at all levels, and enforcing uniformity. If o legislative solution 15 sought to
this complex problem, the establishment of a sucial security court offers a more cf-
fective alternative Acquiescence should not be a mayor probiem where there would

only one social security court— with a mechanism to insure internal consistency
as is provided in the IRS Tax Court and there would be appeal to only one circuit
court and the Supreme Court It is my understanding that the IRS acquiescence in
circuit decisions for litigations purposes but not for policy purposes,

NADE supports the creativn of a permanent advisory council cunsisting of med
cal, psychological, and vocational experts ty provide the necessary advice and recom-
mendations to the Secretary on disability standurds, pulicies, and procedures, We
also believe that a representative frum NADE be included in this advisory council.

NADE wishes to testify to its suppurt of unguing medical and vocationa training
te all adjudicators involved in the disability process, DE, ALJ, hearing officer, ctc.
We shoufd like to emphasize that training such as that the disabihity examiners re-
ceive, be mandated for potential and current ALJ's. Currently a new disability ex.
aminer hired by the State agencies undergues 3 to 6 weeks of formalized medical
training in disability evaluations using the S8A Listing of impairments. We believe
that this type of intensive medical training should be mandated for ail potentiai and

d4




E

41

current ALJ's, Furihier, unguing continuation of training in the form of medical and
vocational training in refeience to adjudication of social security disability Jdaims
and the application of the listing of impairinents should be conducted for {nth the
examuners and ALJ's. This training could also be provided ut a central point
througheut the regions of the country, where both the ALJ s and the disability ex
anuners, for a given period of Lime, could receive the same furmalized training for
the adjudication of claims.

NADE 13 concerned about the beneficiaries who are no longer assured of equal
treatment in various States. Clearly, we must take steps at whatever cost to insure
that we have a uaiform nativnal administration of thus program. We feel that with
some administrative reform and legislative ass:stance the goals of a nativnal pro-
gram and savings could be accomplished.

H.R. 1170 and S. {76, recently introduced, ¢ddresses sume major portions of the
disability problenis. These Lills address the need for medical improvement, the need
fur a right for a personal appearance, the need for continued payment of disability
bunefits during un appeal, the need for untform standards for disability determina-
tions, the need of more cunsistency when evaluating puin, and mandatory appeal by
the Secretary on certain court deusions. This tells me that it is very clear t‘})\al con-
s'n.uwnul members have dune a very detwled study into the problems affecting the

wsability program. Certainly it 5 time that we answer and address the needs that
the constituents throughout the ountry are asking for. This has been venfied by
the fact that at sume time or another uppmx:muteﬁ 2§ States durning the last 6 to
12 inunths have issued moratoriums on ceasing benefits ur ceasing the review of
claims until medical improvement is shown or until SSA revamps its policies and

rocedures. It also speaks very highly fur the Congressmen in the House and in the

nate duning 1983 who took the initiative o hold heanings and investigate the
prublems within the disubility program and who have Jm:bcnwd them before Con.
gress in o focmal manner. I applaud those Senators and House members who have
so graciously testified during 1983 in reference to the niuch needed reforms of the
dxsl;xbnhly program. Certuinly we must support this significant movement on this
subject.

Recently the Social Security Administration has gune un record indicating that
the administration vppuses any disability legislation this year. I am appalled ot that
pusition. Although they have reported that the initiatives they have directed, such
as the tup-to-bottum view of their policies and procedures and the evidentiary hear-
ings for ceased beneficiaries will go a long way in cotrecting some of the ulls in the
disubility program, I disugree that they will correct all of the ills. We must have
con&ressionnl legislation to address these problems this year.

We certainly applaud their initiatives, but we feel that because there ere 28
States that are processing cuses under different standards, these initiatives are not
un_Ix; tov late but not enough to deal with the problems in the prugram right now.

he Seuretary had reported that SSA plans tu withhold the optivn to do the face-
to-fuce evidentiary hearings to thuse States that have Governor orders for a morato-
rium on cessat.ons or who have issued executive orders W cease vnly if the benefici-
ary huas shown medical improvement. It appears that with this decision, we dv not
have the public’s best interest in mind. The Secretary has also offered as an alterna-
tive contracting out W the private sector the CDR workload in these States if they
continue to impose the Governor ordered directives. NADE has long taken the posi-
tion that the g,t:tc personnel in the DDS are the best qualified individuals to per-
form the face-to-face evidentiary hearing function. If we contracted this section out,
this would ounly create another sector of individuals with whom the public would
have to deal with in the disability program. I alse fail to see that these individuals
have the swaal security disability program knowledge of processing cases consider
ing medical and vocational factors.

nator Russel] Long, a member of the Senate Finance Commuttee, indicated that
the Secretury should ti'mvc fired the very first State that chuse to process cases
under different standards thun what SSA had directed. We recommend that we use
u more workable approach and that is to comply with the court order which says
that it s iliegal for SSA to prucess cessations without having shuwn medical im-
provement. ,

We would alsu like to testify to the concern of the high reversal rates occurring at
the ALJ level. We support the pusition that if the disability examiner had more
flexibilit, in the preparation of the residual function capacity (RFC; of the claim.
ants. beneficiaries and had the flexibility to give more weight to pain and had the
vpportunity to obtain more information by vbserving the claimant and contacting
the treated svurce, then there would be o higher rate of continuances. allowances at
the DDS level than at the ALJ level. It ;s my understanding that all of the above
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mentioned gituations were rruwn by the pilot tests of the evidenuary face-to-face
hefmmilprojcct. We also feel that there must be sume assurances that the ALJ's are
B%rég the same policies and prucedures to process Jaims that are being used in the
There has been some concern that the medical improvement standards will be
very costly to the program. I can only answer that questivn with anvther question,
“Aren't we losing more by the lawsuits in the courts and by the growing diserichant-
ment by the public in our program?”’

Although many_problems exist, the disability examiner remains dedicated to the
profession and to improve upon it. This can be seen in paruaipation in ttaining pro-
?'rnms beyond thuse the State and Federal goveruments provide and in :interest in

urthering change in the laws under which devisions are made. Disability examun-
ers, although frustrated with the program from ume to ume, have not given up on
it or the desire for an equitable decision fur every disability applicant and benefic-
ary We suppourt whatever effurts are necessary tw nahe the disability insurance
program a svund and equitable prugdzmm fur the disubled. Professional disability ex-
aminers aceept these challenges and the changes they bring o the program. NADE
has made its recommendations t¢ asust the exanuaers by underlying the need for
umiformity and consistency throughout the process. We hope consideration will be
given t our pry, ls for changing sume of the prublem areas. Much has been
stated lately for the humane nature of the refurms. We applaud this attitude on the
part of the administration. NADE believes that both the new applicant and the cur-
rent beacficiary deserve humane treatment. They also deserve an explanation of the
disubility prucess and how it affects them. Without this knowledge and an aware-
ness that the program can be mudified, there will be Little public acceptance. We
support waatever efforts are necessary to make the disability insurance program a
sound and equitable program for the disabled.

This concludes our statement for the record.

Congressman PickLE. We thank you, Mr. Gonzales, and I will
state again, we appreciate your condensation of your statement,
but all of it will be a part of the record.

Now I am going to ask Caroline Blackburn, who represents the
Dallas County Department of Human Services, to proceed.

STATEMENT OF CAROLINE BLACKBLURN, DIRECTOR, DALLAS
COUNTY, TEX., DEPARTMENT OF HUMAN SERVICES

Ms. BracksurN. Thank you. Let me explain to you why I think I
am here and what we do and why our—the information that I hope
is of some value that we have that we brought today.

I was contacted on Monday to prepare——

Congressman PicKLE. We are going to have to ask you again to
please get the microphone up closer to both of you. fust right up
into your mouth, if you will.

Ms. BLACKBURN. I was asked vn Monday to prepare some infor-
mation regarding the impact of the changes in social security dis-
ability as far as the terminations of sume people receiving disabil-
ity benefits on local general assistance programs, and that is what
I am prepared to do today.

I do not have a written statement for you. I will give you some
informaticn about what that has meant to our department and
what that has cost us in terms of dollars, to the best of my knowl-
edge. We did not begin at the beginning and keep track of exactly
what the impact was on our program. We have t.gditional}f assist-
ed people who—and our role is to helg people who are disabled,
cannot work and are not receiving benefits frum sume other types
of programs. So that is our mission,

We have a small program, spend between $600,000 and $700,000
a year in general assistance payments. rent, fuod, utilities, and so
forth.
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The impact we began measuring sometime in 1982, We have sta-
tistics from the last 5 months of 1982 and for 11 months of 1983, to
see which of our caseloads were in fact in the appeals process of
social security disability and SSI. We did not break out, however,
those people who were terminated from social security as opposed
to those people who were appealing their original application. We
have lumped those together and I can give you those figures.

It is important for you to understand, however, that when we
count these statistics, they are people who we have medical infor-
mation on wnd consider to be totally disabled and consider that
they would meet the requirements of social security, so that we
have not used some people who would be temporarily disabled or
others to inflate these figures.

Our experience has shown that approximately 10 percent of the
peuple that we served during that time period were 1n fact eligible
for social security disability benefits. They were either in the ap-
peals process, had been denied on the application, or had been
denied in the review process.

Ultimately, most of those people, and I do not have the exact fig-
ures, were 1n fact enrolled into the social security system so that
eventually that information was verified by the fact that they did
finally receive benefits.

We noticed there were twe or three problems for us in dealing
with these people, and you have mentivned in your discussing of
legislation today, you have mentioned some of the things that we
are in fact concerned about.

One is the indefiniteness of this system itself. Ve don’t know
where people are in this system any more than they know. We
don’t know whether they are going to be in the hearing process for
1 month, 8 months, 1% years, or what. We just, don’t know. You
cannot find that information out.

It is very difficult to deal with the system and find out where
people are. And that has an impact, certainly, o their lives and on
our programs. I think that one of the major prublems that we iden-
tified—and this was more on appeal of original applications, but it
occurred at the same time Jhat there were the disability reviews, is
thg bogging down of the system bufore the administrative law
judges.

People would in fact have hearings and then it would be many,
many months—in one case as many as 7 months—before the deci-
sion was rendered. So that even though the person went through
all the hearing process, we had to wait 7 months to have a final
determination.

Congressman PickLE. Seven months from the time they had the
initial hearing to reach the ALJ level?

Ms. BLackBurN. No, the final hearing. It was 7 months between
the final hearing and the decision being——

Congressman Pickik. On the ALJ level to the time the decision
was rendered?

Ms. BLAckBURN. That is correct. So that in that peried there is
not anything you can do. The hearing process has already been
completed, so you cannot submit any new information. You really
are very helpless in that process,

47




44

Finally, I would like to say that—let iae just give you the infor-
mation on cost. As I said, approximately 10 percent of our caselvad
was in fact ia this process of appeals. Tﬁat is a fairly small amount
of money, the impact. We look at approximately $90 to $100 a
month going to those persons because of our rates of assistance and
we are talking in the neighborhood of $60,000 a year.

That is not a large amount, and certainly Dallas County is pre-
pared to spend that money and would countinue to uffer that service
to people who are ir: the process.

Finally, I would like to say that—in just a subjective opinion
about who this hurts the most in all this process, and so forth—it is
clearly the mentally ill. And that is the area that we—those people
are less capable of negotiating the system of going to Texas Reha-
bilitation Commiission, and social security, anﬁ hearings, and seek-
ing out attorneys, and getting goud medical information, and going
from one doctor to another. They are certainly less prepared to do
that than are other persons, and to understand that process even.

So we, in fact, may help them through that. And that is difficult
for us to find out where to go and what yuu do, and where you are
in the process. So what I would say as far as the agencies in this
community that attempt to fill in, the system itself 15 just difficult
to understand and we are doing the best we can. Any clarification
on the part of the State agencies or on the part of Social Security
Administration to help us understand what is going on when we
are in fact reacting to this process would be helpful. But the infor-
mation is different from different people un the staff and it is a dif-
ficult situation.

I hope this information is helpful to you. If you have questions, I
will certainly be glad to answer them.

Congressman PickLe. Well, I thank you. Inasmuch as we have
the two panels and we are not going to—-we will come back to Mr.
Gould. I would ask either Senator Heinz or Mr. Frost if you have a
%uestion of either Mr. Gonzales or Ms. Blackburn? Congressman

rost.

Congressman Frost. I do, to Ms. Blackburn. The program that
§ou administer is a little different than prugrams that perhaps

enator Heinz would be familiar with in his State. And this is basi-
cally an emergency prc)%ram that you administer, it is geared to
short-term assistance as I understand it.

Ms. BrackBURN. That is correct.

Congressman FRrost. It is not an onguing welfare-type program
that the State of Texas would have. It is not comparable to a lot of
other programs, it is kind of a bridge or a gap —to fill a gap—as I
understand your program. What is the average amount of time
that sumeone would receiving assistance from this program in
Dallas County?

Ms. BLackBURN. Well, there is really not an average. We have
some people as short a time as 2 weeks, we have other people for as
long as 3 years. It depends on the circumstances. For the Senator,
it is—in Texas the general assistance county operated general as-
sistunce prugrams are not connected with the State welfare pro-
grams, they are in other Stutes connected. But the tax base is the
same, that is, lecal tax funds being used fur general assistance. The
difference in Texas is that the two departments are not together,
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they are scparate. So we work very closely with the State human
resources department.

Congressman FrosT. But as I understand your program, it is pri-
marily focused on fairly short-term assistance trying to get some-
one to answer a person while they may be in between——

Ms. BLACKBURN. That is exactly right.

Congressman Frost. Or while they ma; be applying for another
program. It is not designed to be long term.

s. BLACKBURN. That is exactly right.

Congressman PickLE. I am glad you made that distinction Mr.

Gonzales, in general, does the NADE organization indorse the
‘lrll‘;iing legislation, either the Pickle bill or the Heinz-Cohen-Levin
i11?

Mr. GONZALES. Yes.

Congressman PickLE. Do you have any disagreement in any one
section in particular?

Mr. GonzaLes. The only one section that we have disagreement
with is that we do support the Secretary’s current policy of nonac-
quiescence. And if you would like for me—I would like to just
expand on why——

ongressman PickLg. Yes, if you would, I would like to hear it.

Mr. GonzaLEs. I understand that position is different from your
bill. We feel that if the Secretary is required to acquiesce in a par-
ticular circuit, there is a possibility that we would have certain cir-
cuits in certain States being affected under that circuit processing
ceses different than in another circuit. As I understand it, the cur-
rent legislation addresses acquiescence for all States in that par-
ticular circuit court decision.

Our alternative is a social security court along the lines of
maybe what the IRS court currently uses. That is an alternative,
that is the only plausible one we can come up with now.

Other than that, we support the Secretary's current policy of
nonacquiescence until we can come up with a better solution.

ngressman PICKLE. In the last two sessions of Congress, I have .
introduced legislation advocating the creation of a social securit,
court. It is very contruversial both amung the attorneys and the ad-
ministration and, of course, the omnipresent OMB

I don’t know that we will be able to advance it and there is a
good argument for it because that question is in controversy among
the lawyers to a very major extent. It may be an alternative to our
recommendation of acquiescence now, but it is not likely that that
bill is going to pass.

hope we can have some hearings and give consideration to it so
it can be really examined. But in the absence of that legislation,
then we have to decide, well, how do you have some kind of acqui-
escence on a nativnal basis. If we could get a law passed to say that
a decision in one circuit court is the law for the Nation, that would
be fine. But we can’t process it, except probably throu%h due proc-
ess, which means that it is likely that if we make the law applica-
ble in one circuit, that question will be immediatel agf)ealed to
the Supreme Court for a decision, whether it be applicable for the
whole Nation or not.

Mr. GonzaLes. Other than that one issue, yes, we agree with
about 95 percent of the remainder of the bill. I do want to caution,
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though, to that particular section—because Senator Heinz can
agree with me—that at the Senate Finance hearings on January
25, that particular section really disturbed Senator Long.

In fact, his statement was that it in itself would break tne pro-
gram. So I thought that it should be something that ought to be at
least discussed further.

Congressman PIcKLE. You just raised a factor.

Senator HeiNz. We wish you Democrats would stick together.

Congressman PickLe. Well, it is hard to know how to handle Sen-
ator Long.

Senatcr HEINz. We occasionally wish the same thing of Republi-
cans, I might add.

Congressman PICKLE. Mr. Gould, would you now like to proceed
and make such comments and statements you have made? I think
we have time for that and we would be pleased to hear from you.

STATEMENT OF WARREN GOULD, ESQ., FORT WORTII, TEX.

Mr. Govrp. Thank you, Congressman Pickle, Senator Heinz, Con-
gressman Frost. I am a practicing attorney. Social security work
only comprises about 3 percent of our firm’s practice. I got into this
4 years ago because I had a client who had a problem. I could not
figure out anybody to handle a social security case, so I took it.

Well, one leads to another, leads to another. I am beginning to
realize what a mess this is. I do not understand why everybody
here agrees that it is a mess, except the administration, which is
not here. That is maddening to me personally.
hI agree with the comments that I have heard. The problem

ere——

Congressman PICKLE. Let me interrupt you. Is there anyone in
the room here who represents the administration, who could speak
for the administration, or would be willing to put a statement in
the record for the administration?

Senator HeiNz. Would you also ask if there is anyone in the
room who has invited them?

Congressman PickLE. Yes, we invited them. And I said earlier
that I am afraid that they are using their cost estimates as a
means of opposing a bill and they do not want to hear anything
e{]se.é hope we can change that situation. Now, Mr. Gould, you go
ahead.

Mr. Gouwb. It is an impossible situation. These people that come
to see me are, to a large extent, illiterate, they will have a third-
grade education, a fifth-grade education. They depended on the
Government and now the Government says, “Hey, that is it, you
are not disabled.”

They will come in in wheelchairs, on crutches. Some people will
have worked 35 years at the same job. These people are not people
who simply are out to get something that they are not entitled to.

I do not know anybody who can live on $436 a month. Most of
these people have had jobs that will make $800, $1,000, 31,200 a
month, yet they finally become disabled, through no fault of their
own, and they cannot get help even though they paid for it through
the disability insurance program.

50




47

I do both termination cases and disability cases. I have had the
administrative law judges and thank God we have them—stop in
the middle of hearings and say, “I do nut understand why this case
is up here. This case should never have reached this level.” And
the judge will say, “I find your client disabled, thank you very
much.” T have got a case—I brought a stack of cases, I know you do
not want to go through them - but in one of them--and I talked to
my client last night and asked if I could use his name, and he said,
“No, I am scared to death of the administration. I do not want
them to know who I am.” He said, “You can use the facts out of
the case.”

It is much like Mr. Weisbrod's client. The doctor that the Social
Security Administration sent him to said that this man is clearly
disabled. The disability peuple whu help these pruple get jubs when
they are disabled say his case is tuu severe, we cluseg his case, we
cannot help this person.

At the hearing on niy client’s case, the administrative law judge,
after about 3 minutes says, “What are you doing here? You are ob-
viously disabled.” He wrote a 10-page upinivn. Nobody paid any at-
tention to it, but it was a nice opinion. He is disabled.

Here is a case that is coming up right now—and I talked to my
client’s mother. This is Robert Brennan. This is Mr. Brennan's
bottom, that is what is left of it after he had an accident. The ad-
ministration says, in its denial of determination, it says, “You can
sit, walk, lift, and stand without significant restrictions.” This man
does not have a bottum, he has got a colostomy. He has been in bed
for 5% months in the hospital.

The disability determinativn division says, “Well, you are going
to be better in 12 months.” I have got three ductors’ letters from all
of his treating physicians— Tarrant County Hospital District.

My client does not have any money. Ie is the county’s problem.
He was in a full body cast. He has a full cast on his left leg.

He, orthupedivally speaking, shuuld be off wurk us o truck driver for at least the

next 12 to 17 munths and that should qualidly him for whatever benefits and ad he
might require for that period of time.

That is Dr. Owen Dewitt, one of Mr. Brennan's treating physi-
clans. . ..

Another treating physician says:

Our estimate at this ime would be  include anywhere frum 12 o 14 months, He
has been hospitalized since September 36 of 1005, Suft tissue ingury requires at jeast
three to fuur more vperative procedures and o number of further huspital admis
sions in the next 4 to 6 months, at least 16 to 18 months disability.

This guy cannot even get vut of bed and the administration says
he can sit, stand, walk, carry, lift. You got me. I do not know who
reads these things. It is unbelievable.

Another of my clients, Brad Burris, he is starving to death. Iie
has borrowed $16,000 from his family. This case is on appeal to the
Federal district court. It has been on appeal for 12 years. He
cannot cat. Any money he gets is strictly from charity.

I have done 32 cases. I do not have any idea—1 have won four
times as many as I have lost. There is no reason for my clients to
have to pay a lawyer to do_this. The money comes out of their
pocket. I cannot afford to do it, you know, for nothing, but I do not
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understand why I am having to litigate these cases which are vbyvi
ous on their face.

I know why I am having to do them at this point, it is because
the clients du not know how to present their cases. You have got to
lay it out for the administrative law judge. My firm developed a 7
pag: form that we send to the doctors. We say, “How much can
this man stand, less than two hours?"” Doctors du not like to fill out
questionnaires.

We try to give the physicians places to fill in the blanks and
make checks. I then give the forms to the administrative law judge.

I would be happy to answer any questions. Face-to-face inter-
views aren’t going to work, I do not think, unless we get people
who are qualified to listen to face-to-face.

Another of my clients, Steve—1 will not use his last name—1 got
the face to face in his case, it is une of thuse where the administra-
tive law judge stopped in the middle of the hearing and found my
Jlient disabled. Somebody from the administration sits there on a
face to face and asks the claimant questions and fills in the blanks.
Here we go—

Questwn. Is witaess unduding claumants, who have testified as fulluws wame and
brief description of testimony, including credibility).

Can you imagine a clerk sitting up there judging credibility from
a fellow who has been disabled for 12 years. Well, does he sit and
squirm, is he hurting? The answer here is. I am disabled due to
weakness and fatigue. This is your face to face. This happened in
Dallas. Here is the evaluation of the evidence. The claimant is not
worhing and he dues not meet or equal a medical listing, however,
he certainly has a severe impairment. He has a marked, general
ized muscle atruphy, OK. She, the clerk, is looking at the claimant
as-she fills out the form. Well, he looks pretty skinny to me—which
substantiates the allegation of weakness and easy fatigueability.

“His vision has improved with the last laser treatment.” That is
huw I got him an opthumologist who was working on his detached
retina sent him, “And he can walk, though with discomfort. He
dues not have a moderate motor deficit as a result of his diabetic
neurvpathy. It is concluded that the claimant cannot do light work,
but can do sedentary work.” That is all they have to say, they
cannot find you a jub. You can just do sedentary work. “Therefore,
the claim must be evaluated within the framework of vocational
bill 201.2-23, which would mean that the claimant is not disabled.”

The judge lovked at that the administrative law judge—and
threw it out, reversed it. Somebody hus got to help these people. 1
have been trying, you know. The administrative law judges do a
goud job. They are under a lot of pressure. I read that the adminis-
tration says, You people are reversing too many cases and if you
de not stop it, we are going to put you on administrative leave.”
These disability Jaimants paid for the insurance, they are entitled
to it. Everybody knows somebody who is drawing disabllity that is
not entitled to ii. I have never tracked one of those people down.
Everybody I see is not only entitled to it, but should have never
gone through these types of processes to get it.

I can go on for hours, but your staff said 3 tv 5 minutes, so there
it is.
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Congressman PickLe. Well, Mr. Gould, 1 thank you. I think it is
corumendable of yuu to come here as an attorney and be forthright
as you have, not only about the rights of the claimants, but that
the system is not working and it is misunderstuod by both the
claimants and the participants and the administration.

I have to say that we must agree largely to what you are saying.
We do have prublems and we have to find some way to administer
the program. And we cannot just take sumebody’s word, it has got
to be proven or substantiated. And how we are doing it now 15 so
that it can be improved.

I don’t know that face to face will work, as you said. But it will
not work unless we have qualified men at the State and.or the
Federal level.

The question that we are trying to ask ourselves mainly now. is,
should we use the State personnel, State people, State-trained
people with respect to the face to face, or would we go the Federal
route and use those pevple who are attached to the Federal payroll
as the face-to-face examiners?

We think probably it would be better to have the State because
they are there, they know them, they are close, and they know the
system —the State people, and we are recommending that.

But whether you go State or Federal, you are exactly right, face
to face will not work unless we really have top-quality people
making those examinations.

Mr. Gourp. Who are independent.

Congressman PickLe. Who are independent, we have to agree
with that. Now, you can say, well, it will not work. But it will work
if we have those good people, at least it .an be an improvement.

I do not say that everything we have been doing in the disability
program is wrong, not at all. And I wculd like to be certain that
everybody uiderstands from this man's viewpoint. I think it is im-
portant that we review pevple who have been placed un disability.
And whether it- if 3 years 15 tov short a time, or whether it should
be 4 or 5- but periodically there ought to be a review to see, is that
person still disabled? We owe that to thuse people who are really
disable] to be certain they continue to have their funds and not
keep o1, the rolls sumebudy v.ho is able to work and could work.
Disability dues not mean that you cannot work, you can do a lot of
other things. But that dues not mean you can do everything, you
certainly will be limited.

Now in the reviews that we have had the last 3 years, a great
deal of goud has been done. We know that thousands of people
have been removed frim the rolls who probably should not have
been un there. They did not appeal and they did not protest. And [
do not think it is just because, as one lady testified, we did not
think it was worth it.

I think a lot of people said, well, I can go work. We have had
people come and tell us that and testify. Su sume guud has been ac-
complished by these resviews. Some goud can continue to be made
b tf)ese reviews. But we ought not to do them so harshly and so
abruptly that we do not know what we did.

We started these reviews—the SSA did - fully 9 months ahead of
the time that we had set out by statute to start it. We went from
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125,000 cases, roughly, a year, to 500,000, without qualified people
and without really having an interpretation made.

And, of course, we are going to have great unfairness and horror
stories and that 15 what has Ymppened. Now we ought to admit to
ourselves that we can do it better. We vught to have these criteria,
such as the face to face, the medical improyement, the administra-
tive law judge, the court decisions, the uniform standards, that is
what we are trying to do.

And I am hopini that we can move it forward. We are all mind-
ful —thuse of us who are woncerned with legislation that we need
to act. And the point that you are making and that Ms. Blackburn
and Mr. Gonzales Lave made ought to be taken and we ought to
accomplish it. And I believe we will get vne through the House by
this spring- earlf. And I am sure that the Senate then can respond
and that you will get it through over there and——

Senator HEeiNz. You can depend on me, Mr. Chairman.

Congressman Pickie. 1 certainly know that because no vne has
been more vutspohen and more aggressive in molding their recom-
mendation, Senator Heinz, than you have. I persunally appreciate
the leadership you have given over on the other side, and we are so
honored to have you here today.

Let me ask now, in conclusion, if either Congressman Frost or
Senl:uor Heinz has additivnal statements or pusitions you want to
make.

Senator Heinz?

Senator Heinz. I have one or two questions that I will be brief
about, if I may, Mr, Chairman.

Congressman PickLE. Yes; surely.

Senator Heinz. One of the concerns that Mr. Stochman and the
administrauon have voiced to Congressman Pickle and others of us
15, again, this problem of leaving people on the rolls, who in fact,
can work.

Now we have had all kinds of testimeny that we are taking
people off the rolls why cannot possibly work, and that is a fact.
But sume people say that, notwithsianding what we have heard
today, the medical improvemen wtandard  cven with the four spe-
afic qualifications that you spelled out in your statement, Mr. Gon-
zales—may still be too broad. They say there vught to be one more
exception, which 1s that if the beneficiary is found capable of per-
forming in his previous job, SSA can at that point terminate the
beneficiary without the demonstrativn of nedical improvement.

l}&'guld that be a guud or bad provision, a fair or unfair one, and
why?

Mr. Gonzares. In my opinion, I think it would be a fair one. Our
current program dues have safeguards right now for individuals
that have proven that they can work in the work force. If they
work under 3 months, we have the vption tu consider - or not con-
sider—that substantial work. If they work 3 to 6 months, we also
have the option to really look at that timefram: to see if there
were any situations that maybe were different or maybe applied
different to this individual. Were they given special consideration,
for example? And even f they have gone beyond 6 months, we still
have the vption to really see if there wer.. unusual circumstances
indicating that this period of work was substantial or not.
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So we document a trail here. We even have a provision we call
an extended period of cligibility. This 15> fur individuals who have
worked more than 9 months and are  ceiving disability. We still
track them. We look at this work to see if this is reasonable em-
ployment. .

We have those safeguards now. We can apply those safegua’ ds to
these kinds of situations. And I believe that if an individual has
proven that he ot she has stayed un a job for more than a year or
so, yes, I think it is fair.

Senator Heinz. All right——

Congressman PickLe. Senator Heingz, let me interrupt. We hope
that in the legislative vpinivn that we have adequately covered the
cunsiderations of the previvus work. It is a difficult question and
has been bothersome to both us and the administration.

Fur your information I want to say this. We have talked to them
and we have worked with them on language, both in the legisla-
tion—the four conditions—and in the language of the report to be
certain that they are satisfied. As of last month—that 1s Decem:
ber—the HHS and SSA had agreed that this is workable. Now, it
may become a yuestion because uf vther considerativns, but we had
hoped that had settled it. )

Senator Heinz. Well, as you and I know, HHS had been negotiat-
ing with the Huuse and the Senate and then they broke it off about
3 months agu, m.ch to our great disappointment. Mr. Gonzales,
you have in effect testified that you would like to see the SSR's,
the sucial security rulings, subject to the Administrative Proce-
dures Act as the regulations of social security now are.

Du you see any prublems with that? The reasun I ask that is that
the administrativn’s pusitivn i1s that its SSRs are very complex,
they are frequently changed. They say that they du it only to clari-
fy these very cumplex rulings, that the Internal Revenue works
that way.

In any event, these are never really substantive changes that
they are making. They really do not affect anybody so why should
anyone worry abuut it. It would be time consuming, cumbersome,
and totally unnecessary withvut any redeeming merit for there to
be a more formal rule setting procedure.

What do you have to say to that?

Mr. GonzaLes. The one thing that I would like to say to that is
that our intent in that particular paragraph is to insure that the
ALJ’s and the examiners are given the same interpretation for a
ruling or the same interpretation for a pulicy. At the same time, a
little further on, I even recummend some furmalized training ses-
eivns. The prublem 1s when you sepuarate one and the other is that
you are going to have these kinds of high reversal by ALJ’s.

Senator Heinz. So that I am clear, do you or do you not faver, as
an urganization, makiag these rulings subject tv the Administra-
tive Procedures Act?

Mr. GunzaLrgs. Qur urganizativn has gone on recard saying that
we do favor it. .

Senatur Heinz, Nuw, du yuu agree with the administration that
that is really unnecessary because the changes made through these
rulings are totally nonsubstantive?
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Mr. GonzaLEs. I do not agree totally with that and let me give
Kou an example of why. Every nuw and then we will have a very
orderline situation. We would have the opportunity to go bac
and look at maybe an interpretation. We can pull and quote that
rather than just use our own judgment. Su I would say it 1s more of

an aid to have it; yes.

Senator HeInz. If you say it is only an aid, it does not sound like
is too important to you. Is what your organization supports quite
important or only just a little bit important?

And, if it is real important, why is it so important?

Mr. GoNzALES. I would say it is important because it gives us an
opportunity to understand a particular direction that they want
that particular policy to go.

Senator HeInz. Let me ask you a third and last question. You
testify as to the desirability of the evidentiary hearing process at
reconsideration and that your people are going to be able to handle
it. And, second, that this is going to result in sume major improve-
ments. Presumably thuse major improvements are not going to be
cutting all of these people off that the administrative law judges
nationwide are reinstating nearly two out of three of.

One of our witnesses today--and I must add, witnesses that we
had in Chicage and witnesses that we have had in Washington—
have criticized that position saying that those are not truly eviden-
tiary hearings, that there are many procedural sefeguards that are
missing. Is that true and is that a problem?

M. GonzaLes. I am glad you asked that quest.on because I have
been wanting to comment on what I heard earlier, that it would
not work. I understand one of the gentlemen that spoke earlier
said that he had been exposed to, I think, three evidentiary hear-
ings, and his office, a total of six. You all know that we only did
the pilot in three States for about 3 months. What I am asking is
for these people to give us time to work with the evidentiary hear-
ing, and I mean a year or longer. We probably will find some
things in the process that we can refine.

Senator HEINz. Let me ask you. Iow, to be specific—how can
that really work as an evidentiary hearing if the benefidiary and
his counsel do not have the simple right of cross-examination? How
van you really have an evidentiary hearing withuut at least cross-
examination?

Mr. GonzaLks. I think that is something that we probably ought
to be flexible on. And I think that may be one of the things we
may want to change our position on later, perhaps.

Senator HEeInz. | am glad you said that. I wasn't sure what your
definition of flexibility was until you just defined it, which is
changing your opinion.

Mr. Chairman, I want te thank you for this hearing. There is one
other point I want to make on this cost issue. Every time we hear
from Mr. Stockman-—and he sends sume good, unfortunate soul
like Martha MSteen down to do his bidding as the good soldier
that she as Acting Commissivner has to be to say things I suspect
she in her heart of hearts thinks are just absolutely wrong, we
hear the legislation is going tu cost too much. One of the reasons
the administration thinks your bill or my bill is going to be so ex-
pensive is because they say the language in it is going to result in
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the application of medical improvement retroactively, that the
court’s are going to require that all these terminations be vpened
up, and that is what is going to vastly increase the cost of the bill.

We are going to get an adverse court decision that is guing to kill
us. But at the same time, when Ms. McSteen came down and pre-
sented the outlay figures tu gur committee for what the program
vas going to cost and I looked at them, I said, my goodness, it
seems to me somewhat unrealistic that over the next o years your
budget base line, 1984 through 1988 is only $98.9 billion." Why, that
does not even reflect the current stalemate in the courts with the
three circuits and all the State moratoria. That stalemate will
insure that you outlay at least $100.4 billion over 5 years.

I said, isn't it interesting that indeed, although you tell us Con-
gressman Pickle’s and Senator Cohen’s bills are going to cost all
this money because you are going to luse the court ‘ecision, that
your own baseline assumes that when there is a couru decision, you
are going to win it. And they just cannot have it both ways. That is
the grossest inconsistency of argument I have cume across in a lung
time, and in our line of work we find a few of those, Jake. But this
is about as bad a one as I have come across.

Mr. Chairman, I have no further questions. I sincerely appreciate
this hearing. You bave conducted a superb hearing and we have an
excellent record as a result.

Congressman PickLE. Senator Heinz, we thank you very much. I
want to repeat Zgg;'ﬁin that Texas is glad to welcume you here. We
are glad that you have inlaws who are Texans, that improves your
acceptance at the beginning.

I also appreciate the fact that you would speak affirmatively of
Commissivner Martha McSteen. She is a very able person and we
are confident that she is guing to help us reach a better answer on
this, because we have confidence in her.

Let me also say that I want to express niy appreciation to Con-
gressman Frost for having arranged this meeting, selecting the
place and cuntacting sume of the witnesses. We have had excellent
cooperation from Congressman Frost.

If any of you who have been here this morning would like to
have a statement included in the record, we would be glad to do
that if you will identify yourself to the committee afterward. We
will not be able to take a statement unless it is of reasonable
length. We would be glad to have it. And if you want to proffer
questions to the committee, we will be glad to respond to you.

In behalf of the House Sucial Security Subcommittee and the
Senator’s Aging Cummittee from the Senate, I want to say that we
are glad you came. We will cuntinue tu have additional hearings
throughout the country tu fucus on this issue so vital to those who
cannot help themselves and we will proceed to do the best we can.

.This is now the end. If you have no additivnal statements, we
will conclude.

[Whereupon, at 12:10 p.m., the hearing adjourned.]
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APPENDIX

MATERIAL RELATED TO HEARING

ITEM 1 BACKGROUND MATERIAL ON HEARING, PREPARED BY THE STAFF
OF THE SPECIAL COMMITTEE ON AGING

1. OveERviEw

The social security disability insurance (DI) program 1s the Nation's primary
source of income support for 27 million disabled workers and their dependents (1.2
million} Since 1981, the Social Security Administration (SSA/ has aggressively im-
plemented a program of continuing disability investigations (CDI's) to reexamine
the eligibility of current DI beneficiaries, in order to ensure that only the truly dis-
abled remain on the rolls. The CDI's were mandated by the Social Security Amend-
ments of 1980.

In the period between March 1981 and November 1983, SSA conducted 1.1 mulion
CDI's Termination notices were sent to 470.000 beneficiaries informing them that
they were no longer cligible for DI benefits. In uther words, 43 percent of those sub-
ject to a CDI were terminated from the rolls. This high termination rate, 1n conjunc-
tion with the fact that two-thirds of those who :J;penlcd to an administrative law
Judge (ALD) had their benefits reinstated, has led, to widespread concern that the
CDI's were being administered in an improper and unjust manner.

S%eciﬁcnlly. critics have charged that the CDI's have been conducted hastilly and
haphazardly, and that the reviews simply dv not render accurate or vahd conclu-
sions about a bencficiary’s capacity to work. Though the problems with the disabii-
ity review process are very complex and multifaceted, cuntroversy has centered on
four key issues (1) The extent to which persons can be terminated whose disabling
condition has not improved medically since their admittance to the rolls, (2) the
gunlity.of the CDI's, 13) the grent discrepancy in standards uf evaluation between

tate disability examiners and ALJ's, and \4) the degree to which the mentally dis-
abled have been discriminated against by the CDI’s.

In the past year, we have witnessed an unprecedented revoit of the States and the
courts against SSA’s implementation of the CDI's. Currently, more than half the
States have cither suspended the CDI's altugether, or conduct them under guide-
lines that differ from those of SSA. Many States have declared moratoria on the
reviews on their own-initiative, in upen defiance to SSA, others are conducting the
reviews under court imposed standards. Several important court decisions have re-
cently been issued which have found SSA’s administration of the CDI's to be in vio-
Iation of the law Combined, the actions represent a very serious crists in the ds-
ability program,

For the past 2% years, Congress and SSA had actively negotiated to construct re-
sponsible legislation to comprehensively reform the disabiity program. Recently,
the administration has turned. its back on these negutiations, and now opposes any
substantial legislation. Two major bills, H.R. 4170 and S. 476, are current y pending
before Congress. HR 4170 is the Tax Reform Act of 1983, and contains a great
number of provisions unrelated to disability, The House Ways ar.d Means Commut-
tee has reported out H.R. 4179, and it is anticipated to be voted upon in March.

2. Wnar Is A CDI?

The Social Security Amendments of 1980 required SS.\ to review the contmugg
cligibility of all disability benefiiaries unce every 3 years, except these designa
permanently disabled, which are reviewed every 6 to ¥ years. State agency disabiiity
determination services \DDS; cunduct the CDI's under standards defined by SSA.
The CDI process begins with the State DDS notifying the beneficiary that he or
she is up for review, and requesting that the beneficiary submit recent medical tn-
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tormation. If the current inedical evidence 15 nut detaided enough, ur f the benefici
ary has had nu recent medial treatment, the State disabality exanuner may ar
range for a consultative examination (CE).

The disability examiner evaluates the miedical evidence and determines whether
the beneficiary is chgible under current review standards. Thuse fuund ineligible
are infurmed they are allowed o subnut further evidence. If the State agency, after
evaluating the new evidence, stll finds the benefivary ineligible, the beneficiary s
nutified of thus faet, and infurmed that he or she may appeal by requesting a recon
sideration within 60 days.

The reconsideration provess s very simular to the imtial review, except that a dif
ferent team of State agency cxaminers reviews the case, It should be noted that the
beneriviary never encounters in persun the DDS examiners at the iaitial review
level. Until recently, this wa alsu the case with the reconsideration stage. This lack
of face-to-face contact was the subject of a great deal of criticism, and at the end of
(b2, Lungress mandated that SSA uffer face-to-face evidentiary heanings at the re
cunsideration level, beginning in January 1384, In the past, initial review decisions
were resersed at a rate of unly 10 to 13 percent, It is eapected that the fuce to-foce
interviews will significantly increase that reversal rate, perhaps to 25 to 30 pereent.

In reviewing continung clynbility at buth the initial review and reconsideration
levels, SSA enipluys a livesstep seyuential evaluativn process. The successive steps
arc:

Step 1.—~SSA must determune whether the Jaimant s engaging in substantial
gainful activity; if he or she is, the claimant is disqualified.

Step 2.—55A must evaluate whether the imparment is severe, if it is not, eligibil
ity is denied.

Step d.—If the imparment is severe, SSA must determine whether the Jumant's
conditiun  nmiests or eyuals  the hsting of impairments defined in regulations. The
histing s essentially a set of cunditions, signs, vr symptums which are deemed to be
so severe that theit presence alone justifics a finding of disability.

Step 4.—This step really involves two substeps, ws A determination of the appli
cants residual functional capauty (RFC), and b an evaluation of whether the
ciaimant has sufficient RFC o return to the niental and physical demands of his or
her past wourk. The RFC assessment reguires a practical examination of what an in-
dividual can do despite the limitations of his or i\cr disability.

Step o.~If an individual 15 determined incapable of functivning in his or her pre
vivus Jub, SSA must evaluate whether that persun can perfurm any work in the na-
twnal eeonumy, an reference Lo the applivant’s age, education, and prior work expe-
rience.

Il buth the imtial review and reconsideration DDS teams cumpletely review the
beaeficiary under the fivestep sequential evaluation, and find the beneficiary incli
wible, he or she may request o heaning befure an administratise law Jjudge (ALJ).
The ALJ 15 respunsible fur vbtaining all relevant evidence for the case, holding a
face-to-fave nunadversary hearing with the beneficary, and reaching a conclusion in
the case. The ALJ may request testimony from medical and vocational experts and
tan reyuire the beneficiary tu undergy a wnsultative exam, The individual may be
represented by iegal counsel, submat additivnal evidence, and produce witnesses

n the past £b: years, ALJ's have reversed State DDS dewsion at a rate of 60 to 65
pereent. Initially, approximately T pereent of thuse termunated at the State agency
ievel appealed, and recently, that figure has increased to about 30 percent. That in
crease 15 the result of legislation enacted at the end of 1982 that temporarily ex
tended benefits through the ALJ stuge o terninated benefidiaries appealing unfa
vorabie State agency dewsions, That provision expired in December 1983, and unless
Congress acts by April 1984, “aid-paid-pending™ appeal will cease,

If un ALJ dues nut reverse the State agency termination deuisiun, the affected in
dividual may request that SSA's appeals wunul review the case. The appeals coun
«il may uphold, reverse, or remand the ALJ dedision. If the council affirms the
denal vl benefits ur refuses to review the case, further appeal may be made through
the Federal district and appellate wourt system. In the past 2 years, the Federal
courls have been besieged with disubility wuses, Presently, there are about 10,000
cases pending in the Federal circuit court system.

3. Propr.ems Wittt ve CDI's

The perodic review ‘;lruvmun of the 1980 amendments were intended to begin on
January i, i¥dé, with thewrr implementation producing o net savings of only $10 mil
11on 1n the 4-year period between 1982 and 1985, On its> uwn initiative, SSA acceler

ated the implementation of the reviews to March 1981 The accelerated reviews |
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were included as part of the Reagan Adnunistration’s fiscul year 1952 budget initia-
tives, and involved reviewing 30,000 additional DI wases per month beyond the regu-
lar review workload In fiscal year 1980, SSA reviewed the continuing eligibility of
160,000 beneficiaries, in fiscal year 1981, close to 260,000 CDI's were conducted.
Once initiated, the volume of the CDI's increased dramatically. Overall, between
March 1981 and November 1983, over 1.1 million reviews were completed, and
410,000 beneficiarics were determined no longer ehgible for DI benefits.

Not long after the CDI's were implemented in March 1981, widespresd cohcern
arose about the quality, accuracy, and fairness of the reviews. Press ac: 'ants ol se-
verely disabled individuals who had been terminated from the rolis begun to prohif-
crate, and constituent reports to Members of Congress established an alarming pat-
tern of questionable terminations. It bevame clear that dose to half of all DI benefi-
ciaries subjected to a CDI were terminated at the intial decision level, often withe
out much warning. and in many jnstances without evidence that the individual was
not disabled Significantly, 65 percent of those terminated had their benefits rem-
stated, if they appealed to an AY:‘J.

Controversy surrounding the CDI's has focused on a few key 1ssues, which are dis-
cussed below.

A, MEDICAL IMPROVEMENT

One of the first problems cited with the CDI's was the fact that beneficiaries were
being terminated from the rolls despite the fuct that ther disability condition had
not improved, or had-worSencd. In essence, beneficiaries admitted to the rolls under
one set of standards were being reevaluated upon a new, more stringent set of
standards, and many were being terminated. Peuple who had been placed un the DI
rolls 5, 10, and 15 years before the CDI's' many of whom had been led to believe
thog; had been granted a lifetime disability pension, were removed from the rolls
with little advance warning or explanation.

The central issue in the debate surrounding the coneept of medical improvement
is the question of who must bear the burden of proof in the determination of con-
tinuing eligibility for DI benefits. Currently, it 1s the bligation of the beneficiary to
grovo during the course of a CDI that his or her disability meets contemporary chigi-

ility criteria How long that person has been on the rolls, or whether or not that
person is physically or mentally more fit for employment than when first granted
disability status, is immaterial, gSA is vbligated unly to evaluate cases i relation to
present day medical and vucational standards. Witf: a medial improvement stand-
ard, the burden of proof shifts from the benefiuary to SSA, and it becomes the obhi-
1,'ntior:l of the agency to demonstrate that the individual’s disabling condition has 1m-
proved.

Both comprehensive bills currently pending before Congress, HLR. 4170 and S. 410,
include a stipulation that in reviewing wontinuing ch'ngxhty. SSA must employ a
medical improvement staadard. In butf; these blls, SS.?\ 15 required to demonstrate
a beneficiary’s condition has improved, or that one of four exceptions apply. The ex-
ceptions are '1' That the jndividual is actually working, and hence should no longer
be eligible, *2* the original admittance decision was clearly erroneous or; fraudulent,
‘3 the individual has benefited from advances in medical or vocational technology
that allow them to work, and i}) new evaluational techniques show that the dis-
abling impairment is not as severe as originally thought. ,

B. MENTAL IMPAIRMENTS

‘One of the most heavily eriticized aspects of the CDI's 1s that the reviews system-
atically discriminate against mentally disabled bencfivaries. Overwhelming evi-
dence was presented at a Senate Special Commuttee on Aging hearing 1n Apni‘ 1983
that the mentally impaired were among the most likely to be reviewed, and the
most likely to be terminated, of the beneficiary population. Two major court deci
sions, one in Minnesota and vne in New York, iluvu found SSA guilty of institutin,
a covert and illegal pulivy that singled vut the mentally il for unfuu treatment, an
that the criteria empluyed to their capacity to work are deeply flawed. (See section
6, judicial rulings).

he mentally disabled are particularly vulnerable to CDI terminations. Since the
evaluaticn of mental impairments is often subjective, and based on s mptomological
cvidence, it has beei, easy for SSA to terminate prople with mental isab:hues. The
relevant medical listings arc antiyuated, and SSA instituted un extraordinarily rigid
policy in evaluating the RFC of mentally impaired individuals.

The Goverr.nent Accounting Office \GAO) has ducumented that although only 11
percent of thuse on the rolls ure there because of mental impairments, 27 percent of
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thuse ternunated by the CDEs are of the mentally disabled cutegesy. Further, ALJ
reversai rates fuor mental disability apprals cases are much higher (31 pereent) pro
purtiwnuay than for the rest of the disabled pupulation. GAO also found that State
DDS' rarcly have qualified psychologists.

Last sumner, Senator Heinz intreduced S, 1144, a bill to impuse a tempurary mor
atorium upon the reviews of the mentally disubled, pending revision of the regulato
ry crteria relating o the review of mental impairments. This revision would
wmpleted by SSA in a penivd of & munths, in consideration with a panel of experts
in the field of mental health, The bill als: includes a provision requiting that unly a
quaiified psycholugist or psychiatnist make the medical determination in mental im
pairment cases.

On June 19, 1983, Senatur Heine offered an aniendment to o supplemental appro-
priations bili JLR. Ju6Y) that contained the busic provisions in 8. 1144, The amend
ment pussed the Senate by a wide margin, but was dropped in the House Senate
wonterence due tu a provedural conflict with House rules that 1redude the addition
of substantive authorizing legislation to appropriations bills.

Subsequently, the magor provisions of S. 1144 were incurpurated into HLR. 4170,
the [House bill to comprehensively reform the disability review process.

€. QUALITY OF THE CDI'S

Not long after the CDI's were first implemented, it becamie Jear that there were
serius nadequacies i the review provess, Without sufficient time, staffing, or re-
sources, State agenuies were furced to process far too many CDUs, far too quickly.
Further, the manner in which the vases were developed, incduding the collection of
medical evidence, came into serious question,

The simple increase in volume from a rouune 160,000 reviews per year to roughly
Uiy CDI s an fiscal year 1983, in and of taelf accvunts fur o major dimension of
tius probiem, The phascan period was miuch more rapid than intended by Cungress,
and State agenuies sacrifived thoroughness and accuracy to speed and efficiency

Major problem areas have incdduded. ) Failure to wflu.l and develop appropriate
medical evidence, particularly from treating physivians, (& vver reliance on cursory
wonsultative examinations, which often farl to acwount for the longitudinal dimen
sion of a benefiviury s disabilisy, w3 the overly paper-vriented nature of the reviews,
and the lack of fuce-to-face interaction between bencfivanies and DDS examiners,
and v inadequate notifivation to benefivanies of what o CDI entails, what is expect
ed of them, and what range of potential vuteumnes might weur during the CDI proc
€88,

D. UNIFORM STANDARDS

Une ot the eritical problems in the disability review process is that different levels
of review are bound to different evaluational uritenia. The fact that ALY's reverse
aimost two-thirds of all appeals of Stute ageney termination decisions is the most
striking indication of this structural flaw.

Currently, SSA issues many substantive policy changes through subregulatory
means, such as the POMS soperating proceduress, internal memoranda, and Social
Secunty rulings, These changes are not vpen to publi comment and review To the
extent that there are ambiguities ur substantive wonflivts between these subregula
tory stundards and published federal regulations, State disability examiners are
bound to SSA s adminstrative directives, while ALJ's adjudicate on the basis of
formal regulations,

The root of this inconsistency hies in the statutury excluswn of SSA from the rule
making requirements defined in the Admunestrative Prucedures Act (APA) of 1946
The APA reg sires that of an agenvy intends to prupuse rulemaking changes, it must
publish thuse propesais i the Federal Register and allow public cemment and
review. Agencies are alowed to use internal, subregulatory channels to disseminate
,astructions that serve to canfy or provide interpretive assistance in the concrete
admimstration of the rules. Through HHS has voluntarily agreed to follow APA
guidehines, SSA auactheless wnlinues to prumulgate substantive policy changes
through subregulatury methuds without ever allowing public inspection The upshot
of this practice is that there 15 no umformaty throughout the disability review and
appeals process. . .

th compreheasive bills include provisions .nandating that SSA follow the pubiic
notice and comement requirements of the APA. Adswates Jaim this would ensure
uniform staudards at all levels of adjudication, and would allow greater public par
ticipation in the rulemaking process.
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E. BENEFITS THROUGH TNE ALJ STAGE

A key issue that has been involved with the controversy surrounding the continu-
ing eligibility review process is the extension of benefits through the ALJ stage to
beneficiaries choosing to appeal State agency termination decisions.

Public Law 97 455 included a provision extending benefits through the ALJ stage,
subject to recoupment in the event that the ALJ sustains the termination decision.
This provision, owever, was adopted on a_temporary basis only, pending further
cor_xé;rcssxo_nnl ,action to comprehensively reform the disubility review process. 'Aid
paid pending™ was due to expire in October 1983, however, éongn:%s enacted a 67.
day extension as part of HR 410! That extension expired in Decemuer, and unless
Congress acts before April 1984, extended benefits will cease.

4. ADMINISTRATIVE INITIATIVES

In response to congressional pressure and public outcry, the Social Secunity Ad-
ministration has implemented a number of its own initiatives to address the prob-
lems nssociated with the disability determination process in general and the CDI's
in particular These initiatives were instituted in two waves, one in late 1982, an-
other in June 1983.

In 1982, SSA began conducting face-to-face informational interviews at SSA dis-
trict offices to obtain directly from beneficiaries pertinent medical records. The defi-
nition of "permanently disabled” was expanded to include additional impairments,
and thereby exclude from the CDI's certain groups of beneficiaries. SSA began re-
guiring state dxsub'ihty determination services to collect all relevant medicai ew-

ence for the previous 12 months in order to improve the medical evaluation and
case development procedures State agencics are also nuw required to be more thor-
ough and specific in delincating why fi)cneﬁ\.iuncs are nu luonger ehigible for disabi-
itf! benefits SSA also initiated a gmjeqt tu reexamine the evaluztional process em-
ployed in reviewing mental disorders, including testing the utility of muluple con-
sultative examinations in psychiatric cases. Fﬁnnlly. SSA reduced the volume of
CDI's in a limited number of States.

In response to many of the problems brought to light by the Senate A ing Com-
mittee’s hearing on Social Security Review of the Mental y Disabled hcufm Apnl,
Secretary Heckler announced a series of administrative mitiatives on June 1, 1953,
These initiatives included a moratoria on reviews of twu-thirds 1135,000; of ali
mental impairment cases pending consultation with mental health speciabists on
methods to revise and improve the review process for these wath mental disorders.
Additionally, another 200,000 beneficiaries were designated ‘permanentiy disabied,
which raised the total exempt from the CDI's to 37 percent of all those on the rolls.
SSA also instituted a poXicK of random selection of CDI cases «rather than focusing
on targeted groups most likely tu generate terminations;, and thereby lowening the
termination rate.

5. STATE ACTIONS

A great number of States have revulted against SSA’s recent practices and poh-
cies relating to the CDI's, and a number of Guvernors and state a ency administra.
tors have imposed moratoria on the reviews. On March 8, Massachusetts Governor
Dukakis issued an executive order requiring the State disabihity determination
office to implement a medical improvement standard in reviewing cases, as ordered
by a_district judge in Miranda v. Secretary of HHS. Arkansas, Kansas, and West
Virginia have similarly implemented review 5ruccdurca at odds with official SSA
policy In Kansas, Governor Carlin alsv urdered the reupening and reexamination of
all cases terminated since March 1931,

On July 22, 1983, Cesar Perales, Commissioner of the New York State Depart-
ment of Social Services, suspended reviews pending the estublishment of a medical
improvement standard Alabama, New Jersey, Pennsylvania, Michigan, Maine, 1ih-
nots, Virginia, North Carolina, Ohiv, and New Mexiwo all have seif imposed morato-
ria on the reviews Alaska Arizona, California, Hawau, Iduho, Montana, Nevada,
Oregon. and Washingtun have ot ur at une lime snitiated tempurary or sndefinate
moratoria Combined, more than half the States, at the end of 1984, were either not
processing the reviews, ur were vonducting them under standards that varied with
official SSA procedures and requirements.

6. JupiciAL RuLiNGs

As CDI terminatiuns mounted, thousands of individuals appealed ther cases to
the Federal courts. The subseyuent wurt deusions have very frequentiy ruled that
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SSA s polives and procedures wviolate the law, A number of Federal courts have
ruled SSA must employ a miedias smprovement stundard when conducting CDI'%.
Two wurts have deternuned that SSA’s reviews of the mentally il have been ad
mimstered 1n an arbitrary and illegal fasluon. These legal actions have contributed
to the disintegration of national uniformity in the disability program.

A« MEDICAL IMPROVEMENT

Currentis, SSA dues nut use miedical improvement as o standard for evaluatin
the continuing chigibibity of disubility benefiviaries. However, a number of Federa
vourts have ruled that lgna polivy 15 10 vivlation of the law, and that SSA must dem
onstrate that an individual has improved medically while un the rolls, or that the
originat devision was uearly erroncous before terminating benefits. This hus been
the position of the courts i SSI, SS1 “grandfathered,” and DI cases. Other courts
have ruied that unee a persun has been found disabled, there s o presumption that
the individual remains disabled and that SSA bears the burden of pruof in deter
mining that the beneficiary is no longer disabled.

The Ninth Circust Court of Appeals has ruled in two cases  Finncgan v. Mathews
and Patti v. Schierker that SSA must weorpurate a niedical improvement standard
into its adnunistration of the CDI's. Courts in virtually every other circuit have
since rendered medical improvement decisions unfavorable to SSA.

B, NONACQUIESCENCE

Under the Federal judicial system, devisions of a circuat wourt of appeals are con
sidered the  luw of the urcuit ” and constitute binding case law vn ul{ district courts
within the urcuit. SSA’s puliey with regard to rulings with which it disagrees has
been to only apply the unfaverable deasion to the spevific case upun which it was
rendered, and not to the entire vircast, or w the rest of the Nation. Hence, the inter
pretation of the law by the court 1s nut considered binding for cither State agency
disabitity determination services or for Federal SSA offives. SSA also instructs its
ALJd s to persist in applying exisung agency policy uad ignore the court’s rulings.

This poruty. in cumgmulwn with SSA’s refusal tu appeal any unfavorable circuit
court deusions tu the Supreme Court (which would determine o nativnal standard)
hus been heavily oritivzed as arrogunt and lawless behavior on the part of a Feder
al agency. Federal gudges 10 buth the Esghth and Ninth Circuits have challenged
this pohicy of nonacquiescence. In Lopes v. Heckler, a clasy action suit in the Ninth
Circuit, lf:c Judge rc}uwd to grunt a stay, as requested by SSA, of the court’s earlier
medical improvement deasions. Currently, an the entire Ninth Circuit SSA is re
yuired to follow a medical improvement standard. Howeser, in an unusual manner,
Supreme Court Justiee Rebnguist did grant SSA o purtial stay by allowing SSA to
avoid nisking intenm payments to thuse who had been termunated from the rolls in
the past who must be reevaluated under o miedical simprovement standard. The

1sntifls 1n the case then asked the Supreme Court tu uverturn the Rehnquist stay,

ut un Octuber ii, 1983, the Cuurt dechined tu hear the request, thereby allowing
the Rehnquist stay to remain in force.

Presently, SSA 15 not processing CDI's an the Third and Fourth Circuits due to
unfavoruble medical improvenient wises pending resvlution upun appeal Tens of
thuusunds of cases uwauit Federal yudicial wonsideration, and it 15 clear that courts
wiil wontinue to rule that SSA must implement a medical improvement standard
untal the Supreme Court considers this issue (1985 at the carliest),

C. MENTAL IMPAIRMENT DECISIONS

In two importunc class uction suits, Meatul Heulth Asswiation of Minnesola v.
Schuwesker und Cuty u‘{ New York v, Heckler, SSA has been found guilty of imple
menung a covert and llegal policy that systemutaally discriminated against the
mentatly ul. Both courts ruled SSA must reopen the cases of all mentally impaired
individuals initialiy denied or ternunated from the disabidity rulls, and reexamine
their eligibility under lawful guidelines. )

The essence of the illegal and  covert policy™ wonsisted of SSA internal memoran,
dat, returns and reviews to Stute disubility deternunation offives requiring that if an
individuai dues not meet vr equal the istang of smpuirments, that person can be pre:
sumed tu be capable of perforining unshalled work. That puliy resulted in a virtual
automatit denial of benefits to mentally impaired claimants under age 50

in New York, District Judge Juck B, Wenstein argued that the result of “SSA's
surreptitous underminung of the luw”™ was “partiularly ..ogic in the instant case
because of its devastatng cffects un thousands of mentally 1ll persons whose very

63

ERIC

Aruitoxt provided by Eic:



61

disability prevented them frum effectively confronting the system.” He also noted
that by denying disability benefits W the mentally impaired, SSA simply transferred
the costs of their vare to the “swial senvive agenuies, hospitals and sheiters™ of New
York City and New York State.

Both courts found that SSA was nut cunducting the fourth step of the sequential
cvaluation the evaluativn of residual funitivnal capacity ~in accurdance with the
law The assessment of RFC, if it was done at all, was reduced to a “paper charade™
in which any individual who did not meet or equel the Lisuings was assumed, ipso
facto, to be capable of unskilled wurk. Judge Weinstein summariced the implications
of this policy in the following passage:

“The Social Security Act and its regulativns require the Secretary to make a real-
istic, individual assessment of cach Jaimant’s ability tu engoage in substantial gain-
ful activity The class plaintiffs did not receive that assessment. On the contrary,
SSA relied on bureaucratic instructivns rather than individual assessments and
wverruled the medical vpinions of its uwn consulting physivians that many of these
whose claims they were instructed to deny could not, in fact, wurk. Physicians were
pressured to reach “wonclusivns” contrary to their awn. professivnal beliefs in cases
where they felt, at the very least, that additivnal evidence needed to be gathered in
the form of a realistic work assessment. The resulting supremacy of bureaucracy
over professivial medival judgménts and the flaunting of published, objective stand-
ards 1s contrary to the spirit and letter of the Social Security Act.”

KEey StatisTics

Continuing Disability Investigations (March 1981 to Nuvember 19835 1.1 million
reviewed, 170,000 terminativn notices sent, 160,000 ceinstated upon appeal, 120,000
appeal cases pending, 190,000 no lunger un the rulls, termination rate at initial deci-
sion level. 40 43, net termination rate after appeals provess. 20-25, Administrative
Law Judge reversal rate: 60-65.

Progran sutates Doty o cutey

Total cost, 1983 (ion)... .o\ s e - e e $17.9 $5

Number of beneficiaries (mulion) - R — 39 22
Avesage monthly benefit:

Indnaduals R et $435 $23%

Famifies s s £1:1) S

State activns and judivial rulings. 1€ states have declared moratonia on the re-
views, 12 states conduct the CDI's under vourt smpused standards, SSA has suspend-
ed CDI's in the Third and Fourth Circuits 6 statess due tu unfavurable judicial rul-
ings. S8A’s Chicagv Region and New York ure under courl order to reopen all
mental impairment cases and renstate terminated benefivanies, pending reexamis
nation of their cases under lawful guidelines.

LEVELS OF DISABILITY DECISIONMAKING

tot Aowisieed by bawak bl
(&) (G
Intidl review ... . . et o e Stale 22000y (DDS) A e e e 60 65
ReCONSIRIBNON. . .o v e SLALC 3g0OCY (DOS) o e s 60 %
BO30go e o o e o e SOA'S administrative law pudges. e 60 184
ADDAL.. o - et e e v nsanne SOA'S ADDRAYS COUMGH s et e e 60 80
Federat coutt review... . oo . . ... Federal court system - NA
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ITEM 2 STATEMENT OF MARTHA A MSTEEN. ACTING COMMISSIONER.
SOCIAL SECURITY ADMINISTRATION, DEPARTMENT OF HEALTH AND
HUMAN SERVICES.

Mr Chairman and Members of the Commuttee, I am pleased to submat ths states
ment on the prugress we have miade in smproving the Souai Secunity Disabihity deci-
sivnmaking proess I would like to make Cvar at the vutset that the administration
vppuses enactment of disability legislativn. We believe that the administrative and
legislative reforms alrcud{] accumplished make further legislative changes unneces-
sarg Therefore, the very high custs of the disability provisions in HLR. 4170—about
$6 billiun ia the first 5 years are unaweptable, espevially ot the present ume when
the safety margins of the OASDI trust funds are relatively small.

IMPROVING THE DisaniLity Process

As yuu are well aware, the implementation of peniodie review of disability benefi-
viaries mandated by the Congress in 1980 bruught to Light the need for a number of
fundamental changes in the disability deisionmiaking provess. It became clear that
the review pruess was oreating hardships for sume benefivarnies and that these
hardships had to be alleviated  either admuustratively or legislauvely. Beginning
carly in 1982, we bugan implementing a series of administrative refurms to make
the disability devisivnimaking process more respunsive tu the needs and cuncerns of
the disabled. In addition, the Cungress cnacted sume important refurms o the dis-
ability process While the carly refurms went far tuward making the CDR process
more fair, humane and effective. additional expericnee, alung with consuitation with
thuse cunverned with the disability program, puinted the way to the further magor
reforms that Secretary Heckler announced on June 7, 1983.

I want tu mention that a number of these refurms improved the imtial disability
deciswnmaking process as well. Breause of the public attention given te the continu-
ing disability reviews (CDR, uver the last few years, the prugress we have made with
the initial disabil™y claims process has perhaps been overshadowed.

Twu of the key fcgiﬂu(cd reforms uncluded in Publiv Law 97-453) were the con-
tinued payment of benefits duning appeal wextended by Public Law 98-118s and a
fave toface evidentiary heaning at the reconsideration level. The provisiun to contin-
ue payment of benefits during appeal tu an ALY heaning relieved the anxicties and
financial hardships of many whose disability benefits have been terminated. About
30 pereent of thuse whu appeal the dévision to termunate benefits have elected con-
tinuation of benefits.

A basic issue tu be resulved s whether to extend or modify the continued pay-
ment provision bevause it has expired. Under Public Law 97-305 as extended, con-
tinued payments can be offered vnly to beneficanies who were determined no lunger
disabled befure Decenber 7, 1383, As we have in the past, we stull support continued
payment of bunefits through the first evidentiary hearing inthe o pcuﬁoproc.csa.

nudentally, bused un trxc resuits of vur pilut prygect on providing an evidentiary
heaning at revonsideration, we believe thes program widl impruve benefiviary satis-
factiune with the disability provess. Since States expressed an interest in conducting
the reconsuderation hearings, we have goen them the vpportunity to do su. We be-
Licve that giving the States the vption to partiapate will strengthen the pusitive res
tatwnatup Yn:lm,-cn the States and the Federal Guvernmient an the admsnistraton of
the prograni. Preinunary responses from the States indicate that nearly all States
are interested in conducting the reconsideration hearings.

I nught mentn that the rewunsideration hearing provess s being implemented
usifig glatu hearing officers in States that are ready to conduct the heanngs. In
uthur States, Federal heaning officers will temporanily cundudt the hearings unti]
the States are ready tu du su. (Federal hearing officers wall conduct the heanings in
the few States that have declined.)

Let nie now briefly note the must important of vur admunistrative refurms to date.

hese reforms were designed s mshe the program niure respunsive to the needs of
beneficianies while sl assuring that we fulfilc vur ubligatuns to Congress and the
taapay public W admunister the prugram in an effivent and effective manner.

‘o reduced the number of beneficiaries to be reviewed every & years by expand.
g vur definitwn of permanent disability, Now roughly 40 percent of disabled
worker bencficiaries arc cxcmFted from the 3-year review.

Ve suspended the review of mentally impuired benceficanes with functional psy-
hote disurders untld the oniteria for reviewang these cases cuuld be revised. These
bencficianies were the must prung to incurrect terminatwns. Part of the prublem in
the review of these cases 15 that diagnvse, treainient and standards of measurement
of these disorders are very difficult.
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We begin each CDR with an interview in a local Social Security office in order to
explain the process to beneficiaries and advise them of their nights and responsibil-
itics,

We initinted n top tobottom review of disability policies and procedures in consui-
tation with approprinte experts and the States, and have jncreased our efforts to
seck the advice of the medical community on the entire disability process. There are
several groups currently reviewing both physical and mental impairment issucs,
and they have recommended a number of significant actions.

I am particularly pleased with the work done by the group revising the criteria
for mental impairments in the listings. The groups, which incdudes outside experts
as well as SSA and State agency personnel, is close to completing its work on evalu-
ating mental impairments and will be submitting its recommendations to us very
soon We hope to have a revised mental impairment Listing published for pubiic
comment by April.

Also, we asked a workgroup to consider how we might make greater use of work
evaluations in mental impairment cases tu assess a person’s ubnﬁty to work., We be-
lieve that these cvaluations could be very helpful in pruviding a better picture of
what an individual is able to do. A report detailing this work group's recommenda-
tions will be published shortly in the Federal Register and comments invited.

Another workgroup is exploring ways of improving the quality, content and time-
liness of psychiatric mcdicnre\'idcncc.

We have entered into a peer review contract with the American Psychiatric Asso-
ciation This should be in place by the time the revised mental imparment criteria
arc in cffect.

CONSIDERATION OF ADDITIONAL LEGISLATIVE REPORMS

Before moving to a discussion of specific legislative propusals, I want to comment
briefly on the cost of the disability provisions in the blrl «H.R. 4170, x:f)provcd by the
Committee on Ways and Mcans on October 21, 1983, The bill would cost about $6
billion over the five fiscal years 1984 thruugh 1988. This includes OASDI program
and administrative costs plus SSI, Medicare and Medicaid custs. I should emphasize
that the estimate represents costs unly through FY 1988. These costs assume that
under the language of the bill the courts would be likely to require the medical im-
provement to be applied retruactively, reuiring reopening of cases decided over the
past 2 years “Applying the medical improvement stundard only prospectively would
Nsal}‘ll;fggl)s of about $3 billion aver the first 5 years for the disability provisions
in I, (L5

This additional outgo from the DI fund - with or without reopening of past CDR
cases under a nedical improvement standard - probably would require carlier re-
payment of the interfund lyans that were made to the Old-Age and Survivers Insur-
ance Trust Fund from the DI fund in late 1982. Under the Social Security Amend-
ments of 1983, these loans do nut have to be repaid until 1989, and our estimates for

resent law indicate that the DI fund would probably not need earlier repayment.

hese loans might have te be repaid as carly as 1385 to assure cuntinued payment
of DI benefits if HR. 4170 is cnacted. Even with repayment of the loans ﬁ'om the
OASI trust fund in 1985, the DI trust fund ratio is estimated to dechine to 11 per-
cent—less than 2 months’ outgo—by Januosry 1, 1989. ,

Also, the increased expenditures under the Ways and Means Commuttee's bili
would reduce trust fund asscts, increasing the _likch{wod that the automatic stabibiz
er provision in the law would be triggered. This would mean that the Social Securi-
:iy costof living increases for December 1984 and possibly other years could be re

uced—but only if wages increase at a lower rate than prices.

Now I want to comment on syme of the major items of disability legrstation that
were considered in the first scssion of this Congress.

CONTINUATION OF BENEFIT PAYMENTS

The first issue I want to mention is the continuation of benefit payments during
appeal As I indicated carlicr, the provision in the law expured on December b, We
directed the States to hold termination notices beginning Devenber 7, because we
needed time to revise the notices due to the expiration of contifiued payment and
also needed to advist beneficiaries of theis nghts to a recunsiderauon hearing effece
tive January 1.

We have notified the States to resume processing cessation cases, beginning this
month. Of course, those States that are affected by court orders will prucess cases in
accordance with the court urders. In the case of cessations effectuive for February,
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benelits wili be payable for Fubru.ui and fur 2 additivnal munths  the last heck
will be paid May J unless action 15 taken to runstate vontinued payment.

MEDICAL IMPROVEMENT

e

The admaustrativn strongly vpposes stction 301 of HR. 1170 which wuuld estab
ish a sepurate standard of jnrm ity for thuse already vn the rolls. Abuut three
quarters of the st of the House bill is attributable to tiu:s provisivn alune.

here are nu statemeats n the statute as to what standard to ust 10 determning
a disability benefivary 5 wonuinuing chigibidity fur benefits. We now use the same
standard t{mt we use in initial disability cases.

Buth ILR. 4i70 and the disability amendmients antroduced by Senaturs Cohen and
avan date an the Dirst session uf this Congress would provide o miedical improvement
standard fur termunating dissdnlity benefits. As pait of the disability refurms, we
undertosk a tuptosbutium resiew of disabidity pulicies and procedures, indduding the
ssue vt whether an aveeptable medival improvement standard ould be developed.
Aiter munths of study u{ the sssuc and wnsiuvcation of the standards «n buth the
Senate and House bulls, we have vondduded that we inust strongly vppuse a niedical
improvement standard.

A basie problem with a medical umpravement standard s that it would wreate dif
terent standards of engibality for wntial dasms and for wntinuing disability reviews.
This wouid be unfair and imeyuitable o preople now applyug fur benefits who wuld
nut receive benefits even thuagh they arcan the sanie coundition as sume pevple nuw
on the rolls.

Ausu, thuse very inchigibles that the 1380 amendmients suught to remove from the
r\\élla would continue to get benefits of o medical improvement standard wee adupt
ed.

In additiun tu these varous waeerns, we belicve that reforms o the disability
prugtain nuw underway make sulh o standard unnecessary. The mwst impurtant of
these refurms are the favetoface evidentiary heating at reconsiderativn and vur
tog-to-bonom review of the disability program,

Most ampes antiy, we believe that must of the pressure fur enactment of o medical
improvenmiens swandard bas wme because of the initatiun of CDR's as mandated by
the Lungress on the 18y disability amcndments. Benefivianies had not expected to
Bave thear cugibilaity reviewed. Now, when a persun s awarded disability benefits he
i tuid that his wnlinued eligibility will be reviewed and that SSA will periodivally
redetermine whether he remains so disabled as tv be unable to work.

Fur aki of these reasvns we behiese that a medical improvement standard is not in
the bust interest oi the dizability program, and we strungly vppuse cnantment of
such a provision even if applicd prospectively only.

Face-to-Face INTERVIEW AT INITIAL LEVEL

Anuther prupusar that has been suggested by sunie disability interest groups and
1 wntainied o0 HLR. 4170 s o chiminate the rewonsideration step in the appeals
process 1ot disability wssation wases and, instead, provide a face-to-face interviewn at
the it devel for disabality cessation wases. The fuceteface interview would take
prave after a preaminary uilavurable devison was made but befure a final dedisivn
was soucd, The disabiity amendments wntruduced b} Scuaturs Cohen and Levin
wouid not cumanate the rewnsiderativn step but woud instead require demonstra
tion proyects 15 5 States on § face-to-face interview at the initial level.

We agree with the need for carly faveteface contact between the disability bene
fraary and o deasivnmakes  assure corrent wnbiiang disability decisivns. That is
why we suppurted the faceto-fave evidentiary heanng at rewonsideration that was

ruvided by Pubise Law J7-425, ssumescer, we uppuse such pretermanativn heatings
gm.uuau they wouid abandun the idea of o reeasideration heating befure it is fully
tested. The new reconsideration prwess mandated by Public Law 37 455 shuuld be
given a far toal pattcularly 0 view of the highly succesaful plut project results.
\We have strongly urged the &;ngrm v give this approach a fair chanee belure con
sidering making a wholesale change.

MoraToriuM ON MENTAL IMPAIRMENT REVIEWS

Under anuther propusal—which s vontained on HLR. 4170 and the disability
amendments mtroduced by Senaturs Coben and Levin there would be o temporary
deiay vt perivdie review fur all mentally impared individuals until the criteria for
evaivaung mentai imparrments an the Listing of Impairments have been revised.
We beireve this pruvisivn ss unnvwessary sinee under the Seretary’s disability ini
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tiatives SSA has stopped reviews of abuut two-thinds of mental imparment cases—
those most prone to devisivnal crrur  until revised standards are developed. Aiso,
because we expanded the definitiva of permanent disability, the number of mental
impairment cases selcected for review has been further reduced.

More importantly, the wourhgroup, which has been reviewing the cnitera for eval-
uating mental impairments since July 1983, will be submitting sts recommenda-
tions, and we expect to be able tu implement their recummendativns i the near
future In view of this progress, a muraterium in mental impairment cases 18 unnec-
ossary,

APA RutkMmaxing

Another issue_that has been the subject of prupused legislation 15 making the
public notice and cumment reyuirements of the Admunistrative Procedgure Act appi-
cable to SSA rulemaking. We uppuse this prupusal because it quuid rasse serious
questions as to_whether an SSA pulicy is subject tu the APA notice and comment
requirements. The APA provides that only substantive—not interpretive—ruiemak-
ing is subject to the public nutice and cumment requirements. State agencies or
ALJs might questivn whether they should fulluw an %SA pulicy that has not been

ublished under the APA on the ruunds that it establishes substantive rather than
interpretive policy. Such a situation would add wonfusiun to the disability process
and would greatly inipede vur cffurts tu assure that unifurm standards are used to
make disability determinativus. Anuther serivus problem is that the provision could
be interpreted broadly by the courts with the result that interpretive rulings which
Icoqtnin detail wholly inappropriate fur regulations would have to be issued as regu-
ations.

Comrutance Wit Court Onrbers

This proposal in H.R. 4170 wouuld require us wither to recummend appeal of aircant
court decisivng with which we disagree ur tu acguiesce an the desion and appiy it
within the jurisdiction of the circuit court.

We strongly oppuse this provisivn. HHS has always comphied with the terms o
court orders as they relate tu individuals ur usses of individuals named in n par-
ticular suit. However, vur pulicy of nunacquitsience s essential tu ensure that the
agency follows its statutury mandate te admunister the Svaal Secunity program na-
tionwide in a uniform and cnsistent manner. In a program ol nativnal scope, it
would not be equitable tu pevple tu subpt ther Jdaims te differing standarde de-
pending on where they reside.

There are several reasuns why we du nut recummend appeal of all cireust court
decisions with which we disagree. Fur cxample, of the same issue has been decided
by a number of wwurts and the weight of the deuisivas agrees with vur nterpreta-
tion, we may decide nut tu reeommend appeel of the munonity of cases which dis-
agree with our interpretation, Tu appeal all such cases would be administraunvely
expensive, would be an inefficient use of hinuted Federa) legal resvurces, and would
aggravate the already heavy burden of hitigatiun in Federal courts. I, on the other
hand, the wilght of the court decisiuny on a given issue does not agree with out
interpretativn, we geacrally recummiend appeal of une of more of the cases and may
also pursuc other remedies such as recummending remedial legislation,

There would be cnvtmous practical prublems with urcuit-by-uircuit acquiescence
sinee we would need tu keep track of applicants as they move through the dewsions
making process, determine which wrcuit Jaw should apply, and separately handic
Jaims by jurisdictivn. Special problems cuuld anee where there are conflicting aeci-
sivns within a single sircuit, or a Juumant or beneficiary changes residence while o
decision on appeal is pending.

The propusal would take away vur vptivn to cuntinue to Iitigate ssues aiready
addressed by the dircuit courts, thus undermining vur ability tu defend the many
suits brought ugminst the agency each yeat. Further, requiting us o appeal adverse
court deci “uns tu the Supreme Court vt cise fullow them alsv ignores the severe
limitations. we face an seching Supreme Court review. The Supreme Court seldom
grants feview in cases invulving a statutury sssue of first impression decided ad-
versely to the Government.

Concrusion

In cunddusivn, T would like to reemphasize that the sdounistraton strongly op-
s enactment of disability legisiativn. As T have discussed 0 my statement, we
lieve that tie adnunistrative and legisiative refurms aiccady ascumplished, and in
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progress including the face-to-face evidentiary hearing at the reconsideration level;
the expansion of the definition of permanent disability, the suspension of review of
cortmn mentaily impaired benefictaries, the improved initial CDR iterviews; and
our on-going review of disability policies and procedures make further legislative
changes unnecessary. Therefore, the very high costs of the disability provisions in
H.R. 4170—about $6 bilhion 1n the first 5 years-are unacceptable, especially at the
gres;:lnt time waen the safety margins og the OASDI trust funds are relatively
small,

)

- . " - - - o
S s LI T, -t 1% ¥



