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_Vor~pedagogy. or just about anything else. This attention mky

well be warrdntéd -- in recent times the law, perhaps as much as$

;Papen,pneSented to . . - ‘L L ._w, _'
Association for.thé\ytudy ' _ "
_of Higher tducation _ y . _ \
‘)Mdr' h, 1985 - ! . e o \\ .
_ Erip R, Gilbertson . + ; S L
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' o THE SUPREME COURT AND ACADEME ’ .
THE EVOLUTION OF CONSTITUTIOﬂAL DOCTRINES FOR HIGHER EDUCATlON
./| C N . .
Persons ofrgood sense, | hawe since ebserved, seldom
fall into” dlsputatlon _except lawyers, university men,
and. men of all sorts that-have been bred.at Edinburgh.
- ~ Ben Franklin v
Autobiography, Ch.1. -
, ";., - o
Y L p . : . ' ) Hy B

It is likely that more has heen said and written about_lébal'
issues-in higher education -- alas -- over the bast”decade or so
' . ? . '. . X “ . N
than aboUt-gehéraL education, or basic}reséarch,'or governance,'p

- . .
., -

.l
-

N ‘
P /

any'sjngle force, has keshaped'relationships of.peOple’Qithtn
v . S _ , _ .

h

‘academic institutidns in ways both dramatic and 1freVersj§ieu f
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w . . 1f a modern watershed date“could be'identified. 1t might be
g | - R L )

"~ 'the'occasion of a federal court decision in 1967, holding that a
s v . ‘. . . . ’ . b

-student ®enrolled in.a.state-assisted- institution of higher edu-
o o — | L R
- cation could not”be dismissed for disciplinary reasons without

.

v e

rudimentary procedeal protections'-4"this,'under the “due_proﬁess-”[
. , - . . 1 : ‘4

N - tlause“ of the. 14th Amendment to the u. S _Constltution. hat

' ( v

¥

f0110wed was a’ floodtide of lltlgation over the constltutlonal"

rights of students, then faculty, then everyone else assoeiétedﬂ~

L3
-~

with college's and universities.

-,
/

A\l
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Later, in the-eanly 1970'5;'tﬁe legigiative bhanches-of

L4
o,

government.be o lavish attention'-- albeit often,unwelcome

+ "~ =- upon colleges andNiniversities. From the states came puni-

-
L}
.

tive iegisletion aimed at campus di§ruption, public-embloyees'

1

: . [ .
collective’ bargaining.laws, open meeting laws, statewide regula-

+
v
. 4

. * . .. ) ‘ ) ’ - y - - - “vy
tory-br*governance'systems,”and'statutes grarting or withhqﬁding
.:{power or influence in goverhange=for'cdnétituént groups. Fromi
. “the Congress came Titie Ix_qf the 1972 Education Amendments, the

¢

'.'Family Educqtioh Rights and:Privacy Act-of'1974_ah&, more recentdy,

.the "Solomon Amendment, " and_every new law breeds litigation.
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One measure: of change may well be Lhe number anq variety of

L3N

. . K ) Cm . l N ) .
'1nt3(;2amural' dgsputes taken"{o the courts for resolution today. ‘
’ . ’ B I o
While the courts do not. initiate or welcome -disputes from within
aCademe;'ihéy haveibéen comdelled,td pas}ljudgment:upOn'a[most
 every, aspect of life in the,acéaémy. In recent months, for - '
example, courts have been called upon to decide:
. - ) - ' ’ g l.'.' . . ’ - .
- *Whether student-athletes receiving ‘grants~in-aid were - '
l | . . ‘. ' -' ' - o'
"employees" entitléd to workmen's tompensation.bepefits fdr the1r
. « ' E 2 ' 5,'
injuries? (holding generally that they ‘were not ).
*EBether:a;fatubty member who was given an additional year
in a:FtenUre:track" to'dembnstrate'5cholar§hip and who thereafter
‘published two articles was entitled to tenure? (she was); =~ : -

_ *Whether a uﬁiversity‘may-ban'c0mmerqihl sales éctivitieq
o ;4 | | ,
within residence halls? (the courts are split); ‘ : o
*Whether a graduate assistant who was hévihg an affair with -

[

“an undergﬁaduate studént.tohld successfdlly challengeéion'

,_grounds of allegéd diSCriminatfon;-a-rsassignment'frém téaching

' o o . 5 L . . -
to ré8earch duties? (her sutt failed); . S '
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*Wpether a publif university could change the funding  ©-

’

. . ‘_. v. . v ) , | . - . . -
suppOrt of a'student_newspapzpﬂin response to he publication of

P T 6

offenslve.material?-(it could not);

[0
N .f( -

+ - . B - . -
. . .
\

*Whether a state legislature -acted properly to change the -

. ) ' ' [,\I T 7
name of a state colllege? (it did);’
- ~ "

ghHhether the names éndsqualifications of candidates for a

university pregidency wege subject to a state open.records

e
)

8.

Cor SN
sl T

statute? (in Texas they were);

. N
, . -

.

. . N | _ o
*Whether appointments to positions in student governance
' 9

*Whether a student could 'successfully sue an institution and

S

14

. L Y

-1ts’faculty for'conspiraty.in withholding recommendafipns"and';

1

L4

fok-thé ne@liéeht supervision'of her graduate studies? (she
) . . - r;‘,

-

v 10
~_-could not); , ,

"

N *Nhether a_professor,had_a[constitUtionélly—protected

14

| . ¢ ' . 1M
31nterest.1n'remaini_ng a department chairman? (he did not);

#uhethgr a college could be succegsfully'sued for lfbelous'
‘ , . . con .

statements appearing in a student'neuSpaper. wheﬁ igawas barred

) l bpdies could be conditioned on.race? '(th.ey- cyuld not);




]l by.theiFirst Amendment from exercising editorial‘contrql over, ._’,uaqﬁt
. . - L s BT I O o E Y 1
that publication? (it couwld not); . .. . N S e \.."fg"?

' ‘*Whether a fadulty member. could maintain.a suit against a S
R e L U ST N L SN

college” presidgnt based on'a warning létter co L
- . . ,‘/ R ’ ' R ! ; s . s BRI Y o
'd g . .

\ IO e R S £ e
classroom discussion of controvefsial;college matters? the could)i =

7

ncerhing the™ . . .

?

M“ N

' ‘fwhefpér the refusal of a universfty tdia}lowld;medi%}lfﬁt -
student to,ratake~an.exqm§n3tibn deprived thg'gtudént ?ff *%*,.

I »
. ' .-

14 = | L m
and‘,y S
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'cbnstitutionhllyfprotected rights?*(it dad);

4

",

‘WNhethef a*publit unfyeréity_cquld prohibit . the use of. . g
student fees to sponsor the $howing_off&n‘“xirqted" film? (it

l - could not). -+ . N e
|

-
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_And this récitation could go on, and on.

~

s

{ It now -seems é}ear xhat~manyArejatiohships'within academic
. ) Al . . . R l . . -

1hst{tutﬁ§ﬁs which had been gqyérned by tradition or by;a'body E
of common undgrStandings have siqce beeﬁ'defined b}-the law..
These relationships are now essentially contractualtﬂpr_based'on
> ' I LA '

constitutional principles setting forth a citizen's.rights vis-

= ) a<vis his or‘her:government,«or“regulatedlby statute on.rulé akin
to those protecting consumers -in commeré}dlrtransactions. -Fér

3 ' ‘ : - - : |




better or worse, and it is'pkobab}yiﬁqme of bqfh,fthihgﬁ'are5hpt
.-"-'I.- . . ' . ”. ." . . "‘. . ' - , ’ ‘ . .‘q ';'"
what they used to be .. I o L B

In assessingche”tmpact'ofuthe law during the last three ”V,w;_'-,.'

| e S o “ o D s
,'deqades in higher educatign, we might consider some of the'very - .=

. . 4
. €

’

» fundamental Wa¥S'théﬁ'¢°llgges and uhivéésitiés“themselve§;havex'

" changed. ' S

Y :_f , -3-  ':T',,f_

. _ , | Y A | '
In.that not t00'detaLt'past3'students were wards|of’ .
_ colleges and univer;i@ies. our institutions standing in the S
: ' .7 a . ; - R o . o . )#
‘stead of their parents. /Diséiplinary authority=aad'the‘djscne-
v '

beyohd challenge -- likeuisé,'academic p011c1e§'and'pract1ces.

)

b

'Enlightehed'policies concerning freedom 6f;ekpre5sion on 3_' ¥

- ¢ campus are also a surprisingly recent phenomenon. “Speakers -

;o I i

' e " . ) ot . I» . ] . Lt
~rules" and the like-were largely/unchallendged until>the 1960's; .
‘ ' ' ) A . ; . ! v
; U E N ‘ o -
.'the First Amendment rights of .academics (and others) were-not at
a}l secure’ from external threat during the 1950's and even
. .. ' ' .' - ..- ' -. . N ‘- - V 1 .

o beyond; academic freedom :was 2 E?fopean'dohcept protected ' v

. . r . 2 LA e 16
"largely by custom afd conviction rather thap force of law.

.

-. l . . tion of the 1nstituti.on_s"wére'gonsidere'd hearly ‘absdlute,

. . . . : : '
. . . . . . . . . . . Lt . X i
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 :segrégateﬁ“syg;ems Bﬂ.puplit education, including -higher educa- )
tion. Blacks were ‘openly excluded” -- whether. under.de facto or
) . ,. . / . . '.‘ ) —— ‘-——- .

.. ’ ’ \ . “

. ~de jure systems -->and’ women were securely “in their places""-- '

R
", wherever that was.. The academic professions were almost exclu- .

o - . Con ' ]

sivelyﬁaij white and all male; qndﬁné one seemed to think it
) -.. ‘r". ','{ ‘ .
should bé any other way.§' R A ,) -
TS . s
Today it seems accépted that the First Amendment does- not
“"$top at the schoolhouse gate.". And"While ‘the limits of

academic. freedom -- as protected by the Constitu;iohj-; are not

yet clear, it is certain that.the freedom to teach, to research
and to publish one's views are entitled to-spécial Constitutional
protection.

]

w

PR . R . : . Lo U
- "The relationships between .faculty and their institutions are

no longer def{néd only_by § DUndfe of traditions or under-
- standings. 7Rathgr;,these relétionsﬁ’ps are now much more -
. . )

formalized -- al least in part in response to‘the'QUestions¢that

were ahswered or left unanswered by Supreme Court decisfons .
- B 162 |
setting constitutional parameters. .,
, !" ' .

7,

p

v -
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Tﬁe reLationsﬁtps between institUtions'and'thei} sﬁudents'afé

\npw also largely contractual., The terms of theée "cbﬂtrdcts“ )? *
- N o S - e
' certainly must pass'constituxionai"muster; but they are set

- forth in some detail -- perhaps excessive detail. Thé right of

’
3 '

- Students to speak, to criticizeﬂand‘tdfbdblish their views is
now well established; procedures for arbitrating student rlghts_

. - X. . . .
«» whether academic_or'conduct-rela;ed -- are specifically. set

S e
-2 VA4
Pl N

forth Ep/gatélogugs and_ student hqndbooks. And superimposed
| _ .”)“"
-

) - N . e , PO -
aspect of these relationships in terms of ‘consumers' protection,

*
.

-

',rather than tender paternalism for learners in halls -of iyy.

‘The United States Supreme Cqurtjhaﬁ, historigally, beén

-
.

-éalled upon to dec;de numetous'quesflons éris{ng ffom the highgf

education communrty. And there can be LLQt&e doubt that these
: . . Y :

problems have been among the most vexing.

faced by the Court -- R
hich they arise. - -

parttculérly_because of the ¢ontext'in

. X}

Recent attention, for example, has Yocused on four cele-
brated decisions rendqréd during.the'1§84 term of the Coprtf
"-‘,JhéSe involved the limitatiohéidngthe'féderhl reguiatxon of

|i
S I © over all of ‘these are. federal and state 5,tat“’té$ defining
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not receive direct federal funding, . the constitutionality:of

’t(ust laws to broadcasting agréements for ihterqolksgé;ff'athletic,

. .
. . . . -

LV l, v 3 . ' . : ! . ’ o
. . . Lo, e . - . e
programs a\d-activit{es_when'those programs gnd qctivities'Qig f
‘- . .‘\' R . . < ) ’ . . . .
. .g

17

a state sta;ute-which ei;luded-from formdijboVérﬁanCQVEystems.facylty

- . R .
o : '.g'f P . ] "..

_‘ot'her than those selected by é-.certifi_ed col'lléti:\‘ga'i-ning

. ) \ : _ - . : o S e
- 17a . . in AR [
agent, the constitutionality of an Act of Congress,.requiring

. B o . , .
male students to verify their compliancé with selective service
ﬁ%gistration.as a pkecdndftion to eligibility for federal finan-

) -
P .

"'-.'17b:' 8

‘cial aid programs, and the‘appliqabiliiy.of federal anti-

s
. 'R
S °

17¢. .. . : = 1 -
events, . : ) ' e ' o a .

o

In considering questions from the academy <- over nearly 165

A

'yeafs'-- the Supreme Couyrt has cbnSistentIy démthtrated h.unquef- T

and surprisinélyfsensitive_hnderstandihg of critical issues --
a@qdemic ffeedom. the rights of 1hdi9;duqls versus tﬁo%e_df‘fhe_

; .
- Gu——

institUtions,-equality of opportunity, the'specjal s;::re'off’i

institutional governance. And these deciSfonE'hévé;beén of tre- .
mendous importance in definlng academe as it is today, and as it °
.'\ ' s , )

.2

will be.
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Because Supreme Court decisions becBhe the most :
'. . ‘- o _— . ; . A ’ . . i ,
! ~

‘ N oo Com | o C
‘authorftagive precedent followed™ty lower courts, and because tﬁ

9

. these decisions beéomeithé primary basis for the Eppligapﬁon‘df-:

L

“ c0nst.ituti.‘onal:printipl\s,, a review®f the Gourt's treatment of |
some kéy 1ssyes;afising'from'the academé may lend perspective éﬁ**

~ how things. have come to Eh’s point in history. Thedeginclude '

'+ "the development of censtitutional doctrines for the derstanding
-~ ¢..0f academic freedom, equality of.'opportunity, and rights of due
. . e |
) .prdtess in .academe.
BégauSe'the ansli;ution,‘and{moré'sdéciﬁicaliy.thewBiFl of

"R(ghti, is‘éﬁpldcable_to-fnsqituﬁgons”of highér education
- through the 14th Amendment, and,béchusé the 14th Amendment - S
applies to “state'acﬁlonJG”thé;tonstffut;onal doctrines Y

L . 4 ) .

N \'\ |

developed through the Court's ruling hale facial appiioability

only jo-state;supbortedﬁanstftutiéns ofAhigher education;‘

7/

4

Though'@uCh hgs.bgen'diaﬁgépéd-aboutAﬁhé,ﬁublicbdhpdseS'of'

{or

. private institutions -« éﬁntk@ulqjly QJVen 3he various

-

mechanisms by which public -funding flows to private. institutions -
¢ , { ; ‘ ' S . ' ' "
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'\' . "+ == theé Courts have heretofore not held private institutions,
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. 'conétltutipnal}protectiod against unwarrgnféd‘govennment_

' - . P
R . K]

‘ , | | . o . .

subject}ﬁo the proscriptions of the 14th Amendment's equal

protection or due ggrocess c‘lauses.' _Tﬁe orjigigial :dlstinct_ion jn
- » . : ' "i_',- ' -

this regard, has been traced épck.to Mr. Jdustice Marshall's .

i
‘.

o

S : , t8a : - '
~opinion .in the Dartmouth Cbllege case. S /<1~v
. ‘ | T S S L

' » A ' o o
For now, whatever the'real or imqgined publtc purposes of

©

:\ “ . . ., i . . A " . ' 7 . . , ‘v
private institutions, distinctioh is a significant‘one’in the
R _ , . ) ) . J Wt

constitutional law. It should also Pe noted howevér, that

¢ ¢
{

facudty and-studehts at priﬁate institutions -w'aé citizens

everywhere,4-:d0'enjoy-the fdl} constitutiogzl protections

/

;agéinst.improper governméntal requlations of their pérSoﬁaﬁ'br
-professional activities. Likewlise, private institutions --

sinée the time of the D&rtmoQih Collegé'case,-- Enjoy.
intrusion -- pa%ttqularly‘in those areas that dimectly or

™

' ' - .
indirectly involve-;he exercise of acaqemic freedom.

(]

L ;Thefanalysys which follows, therefore, is apb[icqbleAwith',f

&
s,
\

fyll force to students; faculty and others at public

¢’

' 'insfgputions of higher education -- where the institution itself.

)

“Is.the &rm ofgthe,“state," apd therefore subject'to thé

Y

»
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gproscriptions of the 14th Amendment . _The“felationship"betgeen

_ . Y ! ‘ :
faculty and students and private institutions for higher

=
.

. . . -
-~

education remains primarily pontraetual in nature."lne,termg ‘ B

;Snd conditions of those COnfractual_arrangements have to date

E ndt‘been'subjected to constitutional requirements. . o
coe e Lo 3 N
I. A CONSTITUTIONAQ DOCTRINE OF ACADEMIC FREEDOM

/ - “Congress shall make no law'. . abrldgxng the ,
- freedom of -speech, or of the press, or the right of
‘the people, peaceably to assemhle, and to pet‘tion '
-the governmeﬁt for a redress aof grievangés T
Unxted States Constltutlon, Amendment i
.o : ., : i b
.3.; ' . o ‘, 19 R | T
The celebnated.“Dartmouth College case," reached the .-
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nation's highest Court in 1819. Thts cantrbversy, which featured -

i 1' tne ofatdry of Deniel Nebster.(“Tjs a sma}l'College sir..but- ;

there -are ‘those of, us who love her."), involved the charter granted-
. ) .

to UE?\qguth College by the British Crown.* The Legisfatqre/of

the State of New Hampsniﬁd provided for the public takeover of

»
»
“

that institution on the"theory;that its charter had been invali-, C R

° . .
o ’ [ , - F g

“dated by.the Revolutionary War. The Supreme Court, however,

-

L J

held that the legislative act was Unconstitutiqnal;'and that

this charter was. an enforceable . "contract“ under Article l of
the Constitution.
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they raised squarely the dee%'for'alpUD[ic policy to protect thé,

»

’ ‘..:'. oy \

Webster's arguments in this case are worth noting in that

)

b Y

| n
A} ] . ' ) ' ., ' J .

freedom and independence of~suém_institptions.-'withqutgsuch a

*

policy, donors ---" such as one pr:rﬂheelock, whose benefaction

created Dartmouth ¥- Mou1d be deterred.

‘ l:Nebsterlargued that: -
"(T)he case before the court is not ofwordinqry |
" importance, nor an everyday occurrence. It affects -
_-not this College only, but every college, and all the
“literary institutions in thes Country. They have flour-

-t . ished, -hitherto, and have become in a high degree

respectable ‘and useful to the community. - They all have
a.common principle of existence, the inviolability of
their charters. It will be a ddngerous, a most danger-
ous, ‘experiment, tqQ hold these institutjons subject to
the rise and fall of popular parties, the fluctuation
political parties. .... Benefactors.will have'no“
certainty of effecting the.object of thein bounty; and
.men will be deterred from devoting themselves to the
.service of such-institutions, from the precarious

title of their offices. ~Colleges and halls will be
deserted by all better spirits, and become a theatre
for thg contention of /politice; party and faction |
will be cherished and the places consecrated to piety
and learning."5q- ’ . oo

Webster also noted that: ,
"(T)he numerous academies in New England have
been established in substantially the same manner.
.They:hold their property by the same tenure, and no
oth’r. Nor has Harvard College any surer title than
Dartmputh College; it may today, Nave more friends,
but tomorrow it may have more enemies; its legal
rights are the same. Also at Yale College . . . ."y.

¢

The same might be said today of others with gxgn fewer

friends than Harvard or Yale.
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Justice Mahshall,fwritiﬁg,for the Court, found that.?ig:is )

} ““ v . S : : : . -
. . "o ‘ . [ . . ’ . ' .
probable that no man-ever was, and no-man ever will be, a founder -

[}
of a College, believing atfihe time, ‘that an gé% of* incorporation
constitutes no security for glg.’instituti-on;"b»eliev‘ing'."t“hat 1t
is immediately to.be deemed a public institution, whose funds:
are to be governed and applied, not by.th will of the donor,
but by the will of the Legislature.". - ‘

Thus, the Justices of the Supreme Court recbgnizéd.early'-
that the acddemy was something special'ff sbméthing more- than
J.. . . ‘ . .. | . ) ’ | ) L |
other organizations, or businesses, something that served its
. . l" ’ - | | . ’ .
-~ purposes only when free}from political interference or threat of
_ 23 |
- external intervention. '
w ‘

This ‘special solicitude evidenced by-the Court-on behalf of

‘the rights of private colleges and.unive?slties, first evidenced

>

in the bgrtmoﬁth-Collggg case, was slow in.evolviny to a.mo;Zi:> .
generalized concern for achgmiq fréed§m.-;-whether'éthublic or

brivate'in;titutions:. What djd_su6$bduentLy 9voive'ts a . E ;
coﬂstitut@on9f1y;pa5ed prétection fof thefrighzé'of-iﬁdiyidual%

i
.
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Higher Education of New York City,

‘. authorities. were pe@mitted’tb scrhttnize a betﬁgn's fitnegs to

"~ hold a public positibn, they could not do so‘without affordj

“his college functions"

. . \,
_ - ‘ ' - ’ / .
Within academic institutions -- often.in conflict with those
institutions -- and for such fnstjtut(ons'thbmselves.
A,..fhg Rights gﬁ~Academ§és | .

Decisions recognizing the importance of freedom of speech

or as$ociatjon-in'ih;titutions'Qf'hfgher education began to |

emerge from the Court in the 1950'§.~‘ln-Slochower VS, Boafd'gi

14
24 - -
the Court was called upon

'-to'decide whether a tenured teacher in a-public college could
“be summarily discharged without notice or hearing because he

‘refused to answer a legislative committee's dUeStio(s Cdncernlng

his member§n1p in'the(pohmunist Party some-15'ygars earlieri

! In holding that ProfesSorﬂSLochower's\constifutional rights

LY . .

- had .been improperly trammeled, the Court. ruled that while.Ci;y'

H
)

. My

/ N : ' g

| proceddral protections. Professor;Sldcﬁdwerfs,?efusal to answer

+

qdestlbns "édmff%pdly a;ked-fdr_a;purpose Qhoily uﬁreli;ed to

,

25

.

prqvided no-permissgble'basis,undéf

which ‘he ¢ould be discharged from his -academic appointment.

S s
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;Nhlle the Court did not:speclficilly address the
¢ - . , .

substantive question of Professor'Slochoer's rigﬁt to believe

/ luplicatlon of its decision was that academics -- or other .
TN ' I o
puolic employees‘-f could not, under the 14th Ame;’{ent, be
" . - '. < ‘
summarily dismissed for -the exercise oﬁ protected'consfftutlonal
v .rights. R R
Soortly'thereafter,'ln Sweezy vs. New Hampshlre; the

. L4
-

‘ Court was faced with the questlon of whether the Attorney

General of New Hampshxre could prosecute an indxvldual 3*
.

-,

refusal to answer questions at a lecture delivered at the state

unlverslty or. concerning the,ProgreSSlye-Party~of the United °

- b )

States. The Attorhey General had a clear brant'of Leglslatlve."
authority'to compel testimony. The'lows in question, passed by

the New Hampshire'ﬁgglsloture in 1951, provided for a’ comprehen-

stve. scheme of regulation of “"subversive activities." "Subver-

toa

\ii:ineEsons"\were‘mhdelnellglbleffor employment‘by the state

government, including publlc'edﬁcatlooal lnstltutlons.

N

16 <.

or teach .an unpopular political ‘and ecohomic doctrine, the clear




.."Sweezy:had refuoed to discloee hds knowledgehof the
.PnogrecsiVe Party'inﬂNew Hampghtre,-dnd declined.to'ahsner
"quections:as'td the subject'of hicffecture ina'honanitiés_j
‘course at the Unéyersity”of_hew hfnpsh}re:..Specrftcotly,'he was. '3 ;

1

-asked whether he had asserted in that lecture “that Socialfsm-

Ly
LS

v was ‘inevitable, whether he had advocated Marxisn. or whether he

had espoused the thﬁories,of dialeptical'materiélism;“' o ‘
' ) K ! ) . R o

in‘hold;ng that Sweezy could not be prosecuted for

-~
T
o

Narren, for the Court noted that: 5
, , "The essentiality of freedom in tyge |
S+ community of American universities is almost self=-

1 evident. No one should underestimate the vital role °’
in democracy that is played by those who guide and
‘train our youth. To. impose any straitjacket upon.: C
the intellectual leaders in our colleges and uni- . - .~
versities would imperil the future of our nation. -

"No field of education is so thoroughly comprehended
by man that new discoveries.cannot be made."
Particularly is that true in the social scien‘

¢ where few, if any principles are accepted as '

A
L 4

absolutes. Scholarship cannot flourish in an .
atmosphere of suspicion and distrust. - Teachers and ,
- students must always remain free to inquire
study and to evaluate, .to gain new maturity,
understanding; otherwise our civilization
stagnate and dle.“g7 : :

.

The Court found nothing to connect the questions which had

$

been posed to"Sweezthith”any Iegitthate jnterest of the Stote,

. - _ L oy
l' / contempt -in,refus.ing to answer ‘these questions, Chief Justice ' S
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must be able to demonstrate its “funqamental‘interest“ -- and

o

'b. . o T ‘ o A

’ﬁen Hampshire had ciearly'not done so in this instance.

»
o

In a. concurring opinion,'Mr, Justice Frankfurter, himself a

former Harvard“profeSsor,'noted'that:

"When weighed against the grave harm
_ resulting from government intruston into the
_.intellectual life of a umiversity, such justifi- .
. tation for compelling -a witness to discuss the
- “'contents of, his lecture appears grossly inadequate
s Progress in the.natural-sciences is not
remotely confined to findings made in. the- labora-
tory. Insights into.the mysteries of nature are
born of ‘hypothesis and speculation. ‘The more is’

this true in the pursuit of understand}ng and the .

groping endeavors of what are called the social

"* sciences, the concern. of which is man and society.

. The problems that are the respective preoccupations o
of anthropology, economics, law, psychology, '
gociology and related areas of scholarship are
merely departmentalized dealing, by way of manage-
able division of analysis, with interpenetrating

uaspects of holistlc perplexities. For society S
good -- if understanding is an essential need of
society -- inquiries into these problems,
speculations. about them, stimulation in others of : -
reflection upon them, must be left as unfettered as -, 5\.“
possible. Political power must abstain‘from- :

.intrﬁsionrlnto this activity of freedom, pursued in
the interest of wise government and the people
well being, except for reasons that are exigen nd
obvfously compelling. 28 .

. . . . 29
Likewise, a few yearS'later, in Shelton vs. Tucker, the

" ‘Supreme Court Struck down an Arkansas statute which: required

Suéh matters of personal liberty could bellegitimdte, the State‘

4

evenry teqcher, as & condition of employment at a-§tate-supported_'f

*schoal er college,’tb file annually an affidavit listing every

8 L




f
. « .
. . : .
. . T . r
- . -
. . s . . ,

~orgapization to which,he or she had belonged or regularly

¢

- contributed in the'pfeceedihg'five years. The contract of

- certain teachers had noﬁ?beén_re-employed when they refdsed to
- . 4 p N . -

file such affidavits.

* . <

fIn:its decision; the Codrt carefully observéd'thgt there is

"no fequirement in the Federal: Constitution that a teacter's"

X 4

classroom conduct be the sole basis for determining his | "\3
. _ . ) . . /

fitness.-... (citing Beiian'vs..Board of Public Education School
District of Philadelphia). Nonetheless, to compel a teacher o
“to "disclose his every asspéiattopal/tie is to impair that |

r

teacher's right to free association,‘a’right closely allied'to

freedom of—sbeech and a E{ghi which, like.free,speech,'lies at

4 ) ‘ ) . N . 3 1 ’ .
- the foundation for a free society." Justice -Stewart, for the
. . . . . P

majority, .also wrote that:

-

, "(T)he vigilant protection of constitutional -
freedoms is nowhere more vital than in the community S
~of Amerfcan schools. ... Such unwarranted inhibition ' i

# upon the free spirit of teachers-. . . has an unmis- -

.-takable “tendency to chill that free play of the
~spirft which all teachers ought especially to culti-

. " vate; it.'makes for caution and timidity in their

~ - assoctations by potential teachers.', L

N — . hd 4 - - ° . -
3 .
. . .
- . .

-\
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If Sweezy 'vs. New Hampshire was a landmark First:Amendment

case for.the 1950"s, then the Supreme Court's.most significant

. “ : oo

pronouncements dn;acé&émic freedom in the 1960's came in its

| 33 ' A £

~and Keyishian vs. Board of
| e

. . . "t . ’

' o ; . 34

Regents of the University of the State of New York.

+

decisions in Daggett vs. Bullitt

Daggett was.a'cfass'action. brought by members of ‘the
—= | ' o ,

faculty, staff and'students"ax the University of Nashington:

challenging the constitutionality of state statutes which

X

m“**“‘?éanred“téachers_in public institutions to execute'a ldyalty.'

oath as a-tondit1on of their employment. Particularly

L 4

., . objectionable was a 1955 law wh{ch purportéd-tofbar a "subver-

’

sive person" from state employment. A “subversive_pérson,“ﬂ
: . ) ,

o

under thg law:

) ""(M)eans any person wholf... advocates,
abets, advises or teachers by any means any person
to commit, attempt to commit, or aid in the .
commission of any act intended to overthrow,
destroy or alter, or to assist-in the overthrow, -
destruction dr dlteration of, ... the government of
the United States, or the State of Washington, ...}
by revolution, force, or violence; of who with ..

. knowledge that the organization'is an'organization.

- as described in the Subsection$ ... hereof, becomes

L Ia'Or,rempins a member of a subversive,organization
N || . : .

o s s 0 . . “
. . . i . ’ . Y '

20 Vo
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'The same law also declared that the Communist Party

. the.Regent§. required:qll,emploiees to“t&ke'an oath

'“subvexsive person(s) as therein defined."

LA
< .
""."\'

was a ‘ '
subversive qrganfidtlbn'and that mémbershfp therain was a
subversive aé;iyity.

The PreSidént.offthe'Uhiver§ity, acting at the
indicating .
that they -had read the provisions of these laws and were not -

7

" The Court found{these'statutes unconstitutionally vague.

n so doing, ‘it noted ;Qat the following reasgnable'QQEstiong
~ could hot_be answered by the statute: “Does the statute reach-

~ an endorsement or support. for Communist candidateé for office?

direction of‘

-

o o _ - \
Does it reach a-lawyer who represents the Communist Party or {ts.-
-members or a journalist who defends the'conStitutlonhL'right; of
the Communist Party or its members or anybne who supports: any |
cause which is likewise supported by the Communists or Communist
s oL , , .
Party?" .
.),”
21 |
24 . R
v ) , . . N




by the Nation's interest in the free and robust exchange of

o Thus it was made manifestly clear by at least 1967 that

A

| - , S . ,
~academic freedom was a concept embodied somewhere and somehow

AT 4

S . \ _'. ) o . - - v, . - 38a )
within the First Ameéndment to the United States CohstitutioQ‘N

.

4

. The Constitution, albeit implicitly -- and the public policy

1t'ehb6djed_--,protéd{ed°academics from unwarranted intrusion

into their associattdns_of obinions --.a brotetpionhnecessitated‘

. \

-

—

.

‘.& N T ) ° . .
ideas‘ln the classroom, the laboratory, the library.

f~f¢he~§{ﬂe~was~ﬂo%'%h¢nx-aﬂd~f&%ﬂot~ye£;*&r&nﬁ_as‘%Om_~- ST
where .individual faculty memberﬁs right to believe_or,expre§s

opinions_bﬁtts égatnét and movés beyond.the limits of Consti-

tutional‘protection -- as, for example.,when the éxpressfon of

)

o o _ o : : N
~ - opinion .becones advocacy to action, or when the opinion or issue’

-

/

)

,diSCUsséd is unrelated to or_dig%esSive'from theaacademic':

subject the state or an ihs;itutiqn might,propefly requfre be

- 38b IR ) Lo @
addressed. -~ : : L
o \e \ L "
L ‘ _ SPERNEE 39
- For example, the Court noted in Baraenblat}t vs. U.S., a
- _ . CL ‘ o2 .

~

~ case involving the refusal of ah’academié;tgyresbdnd to !
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inquiries by 4 congressional cqmmitteeﬁgbout alleged Communist
party activities at educational institutions:‘
"Of course, broadly viewed, inquiries cannot .be -
made into the teaching-that is pursued in any of ouy
.educational institutions. When acadefic teaching-
freedom and its corollary learning-ffeedom, so ' ' o
L£ssential to the well-being of the Nation, are'claimed,
this. Court will always be on the alert against intru-
sion by Congressqinto this. constit tionally-protected
domain. But this does not mean that. the Congrees$ is .
precluded.from'interrogating a witness merely because ’
he is a teacher. An. educationdl institution is Mot a’
constitutional sanctuary from inquiry Into matters that
‘may otherwise be within the constitutional legtislative

domain merely Tor the reason that Inquiry is made of.
someone wifﬁgn_TfstElIs." (empﬁasis”added7f4o -

-

Another line yet to be draWn'is'whehé'speech_or.condﬂct,-.'ﬁ {“w

! ~

otherwise constitutjonally prptected,'so_impairs the effectivé”/ '

. : ‘ - : o
work df the institution ;hat the interests of the inﬁt&tution
_ } L ) : _

. may prevail over those of the individual. Such an issue was

0 - R : L
presented in the public school context in

: 41 , | S o - :
Education. There, a teacher§publisﬁﬁd'a'lettgr in a newspaper

criticizing the Board of Education and the superintendent. The .~

Board detgrmined the statements were false and conciuded that =~

the publication of the letter was "detrimental to the efficient

operation of the aq?inistnafion of the schools and that "the:

interests ofs'the”school required" ‘the dismissal of the teacher.

¢ * Pl

25

Pickering vs..Board gﬁ”_;
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The(Codrt, citlﬁg keyishian,'nbted'that "(T)he problem in

!
1 v

'.qny_case_is'to arrive-at a bhl&nceubetween the'interests of thé

-»

- teacher, as a citizen, and cohmentigg;upon matters of public

W

1

E concern,_agd the inteﬁéstélof the”state,_gs an eﬁployer.'and

L]

The critical>finding was that,“the,statea

‘e

. @,

whom the teacher coﬁlq.nOrmally be in .contact in the course of

%

his daily work as a teacher, and therefore, no question @f main-

téining that the discipline by immediate supéridrs of,harmpny

among .co-workers (was) presented here." N VA

. // " s .
. The Court then detided that:

.. . . .
L 9

"In sum, we ‘hold that, in a case such as this,
absent proof of fdlse-statements knowingly or. reck-
lessly made by hip, a teacher's exercise of his right
to speak on jssues of public importance may not fur-

.. nish the basis for his dismissal from public employ-~
_ment "44 - ‘

) e ’ ' (v') ‘
On the other hand, and more recently. the Court determined

that when;u qulic,emptoyee (in this cas%g»aﬁ'aSSistant district

®
*

[ o ¢

\
,I‘C.h

. oA
assess the level of confidence of Qhe staff in a’ supervtsor the

o % . . . . . o
. : 1 . . ” “
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pro@éttng the“éft1c¥éhéy:tffthe:public services it bérforms-to"_
its employees.,"

&

" ments in question.wgre in no wax'dfrectéd toward any per§on with

"'httorne¥);ciFCUIatéd_an.interéoffice'queﬂtggnnalre purportingwtot
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'ihdicated thﬁt "knowlgdge" was to be read into every provision: .
"y ' B - o ' ' ' L

) < "BUt what," the Court asked, "is it that the’
: . Washington professor must 'know'? Must he know that
his aid or teaching will be ‘'used by another and that the -
person aided has the requisite .quilty intent or is it
. sufficient that he know that his aid or teaching would
- or might be useful to others in ‘the commission of-acts
intended- to overthrow the gavernment? Is it subversive
activity, for example, to attend and participate in .
international conventions of mathematicians and ex- . .
change views with scholars from Communist countries?
What about the editor of a scholarly journal who
- analyses and criticizes the manuscripts of Communist
scholars submitted for publication? Is selecting:
outstanding scholars from Communist countries as
visiting professors in advising, teaching, or cons .
sulting with them at the University of Washington a
subversive activity if such scholars are known to be
'y« . - Communists, or regardless of their affiliation, :
‘ regularly teach students who are members of the . .,
Communjist party, which by statutory definftion is A ‘
_Subversive and deipcated to the overthrow of the
government? Y :
‘ 36

»
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,This questioning -- and the repsondng'it represented -n

. _ . s = : {
suggesped-a genuine sensitivity to the york of the.scholar and

his or her plight under sucth a vague statute.
T L : : 7

In Keyishian; faculty members of the State Universjty of

-f"..rk_claimeq'that_New:York's teacher loyalty laws and regu-

v,

a

lations were uncbnstituttonal, the univéfsity truStees, under ",

- . . ) . P -

-«

the statutes, had adapted ‘requiremefits that faculty vgrify'.' .
. . ’ N ’ : ’ ) . ,//l

they were not communists and had they ever been communists

| l ~ would so advise the university president., = _ S

A ]




Th#-cburt,'th,a'déctsion delivered by Mr. Justice Brennan,

-~

'struck-down"he statutes as overbroad and vague, inasmuch as no -
, " il . :

-
2.

teacher could really'understand wnat.constltuted.hsedit;OUS"

_‘uttérantés and_acts under the terms of the law. - . s ' “1- '

Butj'mo:s;;nportint. the Courf once &galn'noted that:
.

"(0)ur nation is deeply commltted to safeguarding
academlc freedom, which is of transcepdent value to-
all of us and not .merely to the teachers concerned.

That freedom is therefore a special concern of the
First Amendment ,~which does not tolerate Iaws that cast

garl ot orthodoxy over the classroom. .... Tﬁe
classroom Ts pecullarly a 'marketplace of ideas.' The
nation's future depends upon leaders trained through
-wide exposure to the robust.exchange of ideas which
-discovers .truth ‘out of a multitude of tongues,’
[rather] than through any kind of authorltattve
selection" (emphasls added) 37

.Aoﬁkagot%. in HﬂTtehill.xg%-Efklns; Presiden!!‘onlverstty of

. \ .‘.
N -

Maryland, oh%‘Courts struck .down, on grounq$~of vagyenetty a

14

loyalty imposed upon employees of the University of Maryiand.
:mf.v . . o - . . , »” )
.»)-%-- . .

'That"oo}h rbqulréd applicantsifOr employment to certify that

-

-~ they were not “"engaged in one way or another in the attempt to
. ° ‘ . ) ) . "
overthrow the government ... by force or violence. ‘Citing = \

'Sweézy"Vs, New Hampshire, the Court found that thé'contlnolng _1;

Y

surveillance 'this type of. cath .places on teachers is hostile to

(acadeo\o\ireedoo;“ o : ) - . .

o
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. interest in freedom to speak.

interests of the state as an employer outweighed the employee'g

45 L *
In this 5 -‘4'decisipn, the

¢

Court, per Mr. Justice White, held that: . - -
. . N K . +» . : &
. "(W)hen a public employee speaks not as a citizen
~upon matters of public concern, but instead as an
employee upon matters only of mersonal interest, absent
the most unusual circumstances, a federal court is.ndt
the appropriate forum*in°which to review the wisdom of _
a personnel decision taken by a public agency'allegedly A
in reaction to the employee's behavior. ... Our respon-
sibility is to ensure that citizens are not deprived of .
- fundamental rights.\by virtue of working for the govern- -
ment; this does not require 3 grant of immunity for
employee grievances not afforded by the First Amend-
ment to those who do not work for the'state.",

R 46.

Clearly the distinction between a "mere" employment grievance

" L
‘i

andihore altruistic commentary'abqut institutional poiicy is nof

“;_gy&aasy dne to ﬂelinedte. We do'know.Ahgwever, that any

l ‘
l :
l | |
I‘
’I |
.t
»l
Y '

AN

iddividual claimjng that his or her employmeht Qas terminated

!

imprqegrly because of;theiexerqlse of a constitutionally

. protected }ight will hqxe‘to carry thé‘burden of!pfoQing such an

o 47
impermissible motivation by the employer.

i

Lower courts have considered,“for example, .whether. contro-

versialchmmeﬁts withtn;an academic institutlon were protected

. ¢
v . - 48 S
speech or improperly disruptive behavior, But these cases
R |
have involved hopeles®ly complex factual disputes. And most




v,
£,

]

" such conflicts may also involve questions of freedom ys.

Fery R

»

responsibility (or, s}.ome might say, ci@i‘lity) th«a\a@_qademig:s.'

wil&,havefto resolve -- and can best resolve -- outside the legal- = .
arena. o L | | o " .

’

»

It is also significant, however, thqt the Court used a

- - -

¢

. - : ) ! : oo i ’ X
) o
l - . controversy from within the higher gduca‘tion community to a 4
; l | re'assert'the.'truism that while faculty and others may well hawe .
: I : a Figst Amendment right to speak, they are no way guaranteed
: I . th ;are under any co'rol'lp'r'y'.obliga'_tton to listen. ' In
. - E f_. - o ; 49
‘, l - ‘Minnesota State Board for Community Colleges, vs. Knight, . :the
: _ ) . . o
l Court refused'to accept the arguments of some independent-minded
o faculty that a'Minnesota statute granting an exclusive right to
B - . . _ . . : . . 4 .
o participation in foRTal-"meet.and:confer“ processes to g?
ﬁ_'l’ certified bargaining agent violated the constitutional rights of -
. 3 the other faculty. The statute in question qequirgd'pub{ic“ f
- l _' , employers-'io. engage' in an o,f“ficidl exchang_eymof.vieﬁs with
oy . ' . Lo ; ) _ : A ’
:°I|“ professional employees through bargalningnsepresentativesﬂ “In
4\ - ' ' . .
'll‘l .’_ sO hdlding,'Ms; Justice O‘COnnor_nétedfthit:
Y I
\ & N
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from the decisipn of the Court -- Mr.

L]

“The academio setting of the pollcy ‘making at -~ *
“issueXin-this case does not alter this conclusion. To
.be sure, there is a strong, if not universal or
- uniform,~ tradition of faculty participation in school
governance, and there are numerous policy arguments for
such participation. .... But this Court has never
recognized the constitutional right.of faculty to
- participate In pollcy-making in acgdemic institutions.
. AU Even assumfng that speech~rights guaranteed by the
 'First Amendment take on a special meaning in an
®* academic setting, they do not require gavernment to
». allow teachers employed by them to participate in
institutional policy-making. The facultysinvolvement
in academi¢ governance has much to recomZénd'it as a
matter of academic policy,.but finds no basis in the.
eonstltution " (emphasis added) : :

50 .
Northy‘of note is the fact that three Justices dissented

Justice Marshall. noting .

that "(I)n an apprOpriate'case. l nould be preparéd to include

L 4

.Wwithin this collection of'constitupipnaily-protected avenues df

. '. ’ N ’ . ' ’ : | . .‘ ) . -
communication-a measure of freedom on_the part of faculty members

14

as well as students. to present to college administrators thetr

51

idéas~0n matters of importance ... the'acadenic community."”

B. The Rights of Students * ,

. As the status of students evolved from their historic. condi-

tion as wards of academic institutions, so too there. came a growing

~recognition of their constitutional rights within those institutions.

s

29 . ) A | : .' . ‘.
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But this recognition did not come early. JIn Hamilton vs.
: - o . C I . 5 o =
_Regents of tbe University of California, for example, the

i.Cerf found no 1hpérmissible“deprivation of'?liberfyﬁ under the

14th Amendment when the UpiversityArequed a maje'citizeh the
privilgge of attending except upon.the condifiphlghat he take
3 ] l . - ’ . .. o ' *l ’
. -military training. The individual in question, a gonScientipus

~objector, had petitioned the University for exemption from mili-
tary training, and this requesf was denied;\ - .”, f~

v

- right to ™liberty," as protected by the due process:clause of
4 “ S | . ) .
g the.IAtH'Amendment. was not impinged upon by the policy. In%o

holding, the Court stated: .

-

“The fact that they (the studeats) are able to.

" pay their way in this university but not any other
institution in California is without significance upon _-
any constitutional or other question here involved. '

. California had not drafted or called them to attend the

“University. They are seeking education offered by the
State and at the same time insisting that they be -

- excluded from the prescribed course solely’ upon grounds

“ that their religious bediefs as consclentious
objectors to’ war, preparation for war and military
education. Taken on :the basis of facts alleged in the

. than an assertion that the due.process clause of the
v Fourteenth. Amendment as a safeguard of 'llberty

- confers the. rights to be students in the state
university free from obligations to take military
training as one of the conditions of attendance.
Viewed in.the light of our decisions that proposition

- must be put aside as untenable.“sé : _ b 3
’ | a 4,

I - The Court found, in ‘that 1934 dects'.'i'on.' that' the student's’ -

» =R
"\
7

IS Y VT I 1Y T T e 1

Y

petition, appellants' contentions amount to no more 7



. Q.

L. ’ jﬂi ’ ) * L . g o ' , 3 .
- 1f, as Mnglpooley~op§erved. "No_matter,iwhether‘the' consti-
‘tution follof% th' Flag ‘or not Th' suprefte court follone th' =

] ¥ ’ 54 ; ."lf';',. ] l ) ' o ) '
iliction @gturns.“ the Court no doubt properly read the public

i - L N Lo
- A - ‘
SRR

\ .- L 4

. . L

- o

. ‘ .
A LK 4 .

mood in 1934, fhere‘qu douhtless littleﬁpuplic sentiment for d

-

the proposition that_jhose~unwilling to bearmerms had a.consti-"‘

'*tutionally protected "liberty“ 1nterest in attending a state

, - 55 . . o ewg; -
universityl N ,'J_ . L f“ ﬂH’ .
» o " T ~x>~':',**“ U .
ln other early preoedent the Court'had also uphéld a
T Mississippi statute prohibiting students.at state college% or

v . KN .A v .
v . ..l . RS e
2 iy W A (" 7.“ t,

'universities from membership in Greeklletter societies.a The Adf

b S ]
o : . . i .“l \ \A\ LT "
n‘--.-."‘-' :

Court found no I4th Amendment violation‘there, in that a state

“ \
v, 4 . /Jg 3 l.::
M

.-,nl'. lll Q’H’\I .

wpoUId keep studdnts'

could reasonably'dgtermine that;sdeh a rur
. ‘ PR . P i,

)‘ L l N ,.'_- .’ .

}i' .safe from being.“distractious“ from'that singleness«of pdrpose

. . . : . . .\ . .:.._;:....: .
which the State desired to exist in its public educatlonal” e

o L
56 ’ - lA . o ! L . o .E'\.\ ST
linstitutiqns," - IR / S ffﬁiygqgw\ﬁ

-

Whe ‘most signifitant modern precedent in this regard was in

. A i P '
b ) 4

the landmzrk dQCi83PWVOf Tinker Vs . Des Moines lndependent i? . .
SRE I SR PO

. 57 . . . | : , _ M s ,.. ..

.'Community SchoollDistrict.w 1In holding that alpuplic L g;‘ R
Y , ‘ LW . K "_”7“_1 ‘\f“tj

'ooi pupil oould not be fiatly barred from symbolic political’ o

““ . "A . o ;.-.j
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 this “recognition" because he was

and violénce.

L

.

' expressfon,-thefCourt §tﬁessed that the First Amendmenf did not

-Etbp ﬁat the Echoolhouse gate."

With that'prln?iple very much “in mind, the Court was
o | 58

he case of Healy v§. James.

»
:

L

confronted in 1972 with t ‘There,

"a group of students at a stqte-supqprted colugge we?e.denied .‘

"recognition" as a campus ‘organization. Such "recognition.

L
.

would have entitled them to the use ofﬂcampus.facilitipg, campdsx
: L. ) : . . . R )

builetin'boards; etc. The students 1n qués£1on represented a

"local chapter of the "Students for a Democratic Society," at the

'time considered a radical group. The cdllege presidentidenied o

.
4

.

not satisfied that the group .

“was independent. from the national “Students for a Democratic

' ,Society,ﬁ_uhich} pe cohcluded.'espoused q;philosophy of.d1§ruption"

58a .o L -
-I

" In holding that the College might’propérl& deny such

.'"recoghitibn” to a groub which réfused \greement.td comply with

» ‘ :

59

-+ reasonable campus ‘régulatfons,  the Court nonetheless concluded

that sohe mere assumed:relatfonsnip wifh another organization

.’

. was not a proper basis fof,withho}ding the benefits of . |
, _ gy ) R

. . . . ' ) .
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"and.rebrespnt but a timid réplica of tQOse-Qho once brogéht%dlsg

\ : LN

. recognition. The Court also noted that whileﬁthe'§ettlng.§- in

/

'1969-1970 -- wa§ in a' “climate of unrest on many college. ' " |

| . 60 o L
Eampu§es.1n tnis.country" ~ the "precedents of th@s,Couqt leave

' 'hoarodm.fof-the view that, -because of the acknowledged need for" ,> ’

._,

-order, First Amendment protections should abp{§ wlth less ﬁohcé

A N
on college campuses than inrthe‘communipy7at large."

. _ ',5 . : _' d : » : .
~In a'pointed concurring .opinion, Mr. Justice Douglas, himself

61

~

also a_former unrversity faculty'member. used the[qccaéidn to. .

.-ﬁtake a. swipe at faculty'evéfywhere. While railing at those ‘in.

'faculty circles who "hqve;narrow specialties that are hardiy,

relevant to modern times," or who “rebresént thqsé who withered
under the.pressures of McCarthyism and other forces of'conformity

- ,7.' N - I(“ ) , .
tinctldn to the idea o} academic freedom," hé'offered the view: =

that “Without'ferment.of one kind or anather, a.college or

\ -

'unlvefslty (like a federa‘ agency oir other human 4nst1tutlon)

| /. | |
','becomeéga useless apggndaje to a society which Yraditionally has -
C o 62 r o N
reflected the spirit of rebellion.” - - - \\
" / .
' - i : R
33
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Couﬁﬁ'cited Healy .vs-. James, noting that case made it "clear

_;fo goodltaste -- could not beléhut of f at a state untversity

I

Soon thereafter: 1 1“73 thp qunt cqnsldered whether -a

s
A U
. . .‘.~ "‘-'r

~distributlon of a. campus publicatxon allegedly contaxning

1 -*f ‘“r”'ﬂ

63

“”iddecent speeéh.“ f A graduate %tudent at the Unlverslty of

! i " E L
, .

MfsSOQri had beeﬁ expedled;for dﬁStftbyging‘a\gyblidation o ‘.f
contélning'a_bblitibalﬂéértooh-iq;ﬁhibh{ﬁbl@éemen were depicted

V' .
T

¢ . . o : : ' ' ' :\". B \'-"-‘:"-u' '1'- X
-raping a Statue of Liberty and tﬁEfGod9gs§ of Justice. The

N

* caption under the cartoonWead "With Libgrty and Justice for

n v
o "

all." The same issue also coptained an’article entitled "M_

————

P _Acquitted,” {n which the, words represented by "M-F"

were explicitly speiled out;

The UniverSIEy‘s “Generél Stand#résfof‘StUdent Conduct"

'requiréd-studen;s.tb,“obsekve genarafly§g§cepted standards of

on
Vo S

conduct, " andfspgcifipall&'prqhibiteé”“tndecént conduct or . . i

spmech." In ;ﬁTjng.that the .explusion was impermissible, the

'\.

e

‘ tﬁat'fhé‘mere dfsseminafIOU of ideas -- no matter how of fensive .~

{‘., ",ﬁ£

L . 4 | | ' ‘ 64 o s,

campus in .the name alone of 'conventions of decency:'." S "
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It should be Qoted.'deever.-that Chief'duétice-Burger. Mr.

"Justlce Renﬁqulst and Mr. Justﬁce Blackmun all dissented from

-

’ | 65

"More recéntly, in Widmar vs. Vincent, the Supremé Court .

was called upbn'to Cohsider.whether'a state university could -- .

)

oor Tjﬁfl::\phohibit the exercise of ‘religious freedom on campus.
< ' ) . X ' '. . . . ’ ‘

Under the presumed ' requirements of the First'Am%ndment'S‘ )
"prOSCfiptiéns agalnst‘“the establishment" of a'reljggon,'the,

. " . " ' / A\J
University of Missouri at Kansas City had refused to gfhnt the

\ I

-

purbosqs of conductlng'rellgious worship or rellgfous te@chlng.- |

. The’students claimed.dénlal:o*,Ffrst'ahd Fourteenth Amendménf_

Y
g“,studént_organlzation§“‘tq use facilities for other pdg:::éSQ

~The Court found that.once the fnstitution had established a

forum for s}udent_hse,_tt cGuld. not fherehf;er'reQUIate ihe';

' gontént of any group's speech. Lnatijs to,sqy; dn‘“equal access"

policy fer the Use of the university ﬁ-agill,tle‘nb’t only was | p
. N % 35", N " .

. : . )
NPT S e t v P AN MAAL A A A e A 2mti . b Ras ' s aamt m L amam o g

this decision on the grounds that udlvénﬁitiés-needed sufflcleﬁi;

power to govern the envlronment'for3which;they'arg.reéponsible,-.

use of its facilities to a "registered student_organlzatlod“~f6r ;

(' . . . '. ‘- ) . . . .
_rights, inasmuch as the University had permitted other ‘registered




>

7\permissibLe under ‘the eéthbli}hmédt:clause-of the First Amendment,
' ' | ’ . . . - .‘: .‘-, .. ’ h V ..‘
‘but also requiréd‘that-thé.instftutidn avoid_decr{mid}ting_because

o . : ©»

Y : - 65a
" of the content expressibn»w

7

o
¥
“

w

~The Court was, however, aISO careful to notd\the followiq‘,

"Nor do we question the rlght of the University to
- make academic judgments as to how best allocate scarce
‘resources or 'to determine for ltself on .academic : }'
grounds who may teach, what may bée taught how it shall
be taught and who may be admitted to study'." {citing
Sweezy vs. New Hampshire, 354 U.S. 234, 263~-1957)
"The-basis for our decision is narrow. Having

é;édted a forum generally open to- studens groups, the

University seeks to enforce a_content-based exclusion
of religious speech. [Its. exclusinnary polic v101ates
- the -fundamental principle that a state regulation of-
speech should be content-neutral, and that the = - o :
University is unable to justify this violatidn under . )
applicable constitutional standards 66 : .o
6

ﬁ, If, then,';he Consiitution does:ndt "stop at'tng“schoolé

house gates," it is cleat”;hat the authority of a cdllege or

dniversi:;fdvz?fits students has limits. Questions, of course,
o : . . - .

a”

remaif. These are & few: When dOgs_the-prbtected‘Ftrsthmeqp-
, ment speech ob=conduct,outweigh the reasodable'ribhf of the
“institution to maintain order and to protec§ normaﬂ academic and

administrative processes? Nhen should the responslbility of the
3 o o ‘ ‘J.'l.-- \ . ,e . .

institution to control those fuddS“ii“qulects‘and-édmtnigggf§~

B

override‘the right of students nndfstudehf 6rgan1§at10ns to use

those same resources to promote their own First Amendment rights?

- , 2 . o ' n . , T v .
. 3 o . v 0 *
. o ’ .

w8 . o - B - L ] 2 - s - -~ - o ii -
> . . . - . . . . . . -
< ‘ * . . . . . - °

Y
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From all this, however, constltutidnalfy-based hy;ho}ity fo“-.

the'nigh%éwafmiﬁé"EEU&EHEs'as'1ndiviquals to be free from a -

o > : B ' ‘ .
"governmental " regulation of their First Amendment activities
: S - : : '

has -emerged. Any public fnstitufronfs:authonjty to-di§§§plipe,- y L

to regulate, to control conduct is and must be tempered by these

“principles.

C. The Rights of Academie Institutions .~ . .

The Dartmouth College case. was followed in 1844 by the

2/
o S | . 67 L.
Court's decision in Vidal vs. Girard's Ex'rs. There, the

'.Court was again faced with questiéhs rglating,to the rights éhd -

»

interests of a priVate “co1lege.“i‘Mr. Girdrd had beqdqathed‘”

TSuh;tantial sums to the Citx/gf Phiiadelphia"to establish é.

“boilege“'fbr “poerhwhite, male orphans between_thé,ages of 6

)

and 10." - In's0.doing, Girard specifically providgd'that'hq S

clérgy,Shduld'bé'permitted'to?teach-or even visit the

L
N
.. i
T

»

Girandnsfhéirgf:;'%éprésenféd, 1ronié§11y by Dénigl Nébéter",

. .

~~'sought‘t6 void'tﬁfs pé&ﬁé§t,oﬁ the grounds,thatjthe ﬁcollége“ ;

! L)

Could not be a charitable institution, given its antipathetic
’ . ',“ . I/‘ .\' ._'":‘"' 1'"". . : . . ) i
. 5\‘
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l " _apgroach to charitable (religious) values. The Court disagreéd,
l . ‘ignoring the arguments of. Webster and~holding that the will of
' . ‘--. . ,. \ < o : : . R . .C ‘ # ' [l
- . the donor should be ‘honored.

SR .A'Heré agqfn;Jthe‘Court'found'combelling;thé'prdposjf(oh that
l S T | ‘

v _ private, .charitable institutions dedicated to edugation were of
I “‘such social importaneé that they w_é'rranted.gx,jcraordin_érty-

l ®  protection -~ even-if those tnstitutions openly espoused some

_ : . r - o : o N N

éyalues that did pot comport with more p%pular'religious or .

L - , S s g
- political thought. . \

g R
.-

Y
-+

= i (’ ) - . . o .
Decades later, .in 1904, the Court was less inclined to
‘protect unfacaQemrc_lnsaitut}onffrqﬁ’unpleaSantnpOpulur opinion.

® v

T oo

Kentucky had passed a suatute.forbjddiqg the instruction of blacks .

R I

=

Vs = . R ¥t . . .-

Il EE R e
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o
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. . .
: ? - - . E .
N ) .

$r.

'.:_Eandfuhttes'in tne sume]edUCJt[oqal in§titutfon;' Bérea.curlege -

Rt 4 °

4
T -«

fOunded 1n 1869 by an arf

h«t abolitiontst group .- was coovicted
: funder.that 1aw;.;rné K?T€ _}y COurts sustained the conViction on

thO grounds that the State had‘%n interest in discouragino inter- o

«*

. it ol
T

e

».. . P

' marriage anq Jreventing raclal'dlsharmony.g

Ths Supreme Court afftrmpd over.a:vigordusgdjssent by

.A._w‘ . ‘,:_v‘v- 69 _ | | .~ 3 . - ll R | | | | l .
Justloe ﬂﬂflan. finding that?the College could still instruct .
C'I SR g . . A
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both facek-as"fqng as thg qlassés wére not mingled. In an apparent .
deparhure from its reasoning in the Da%:mouth'College and Girard
. casss. the Court ignored-thé'1ﬂstftut{on‘s founding purposes and
N I' n - Jsga h L ..: . * : .. _. v | .. -
. ‘long Mstory. .. : : I ' .
. - ¢ .-" h . . ’ .l . . h | . 1.’\'.
The dbpartur@ represented by the[Benea'Collége case is 4
. useful bemﬂnder that man-made ‘institutions -<- such as the Supreme F B

v

forces around them. -The protectio&safforded Supreme Court

“.JUStices -- lifetime tenure -- bynfhe framers of the cOnstithtiqn
has permittdd the Court to move out of step with popular opinion
' - - » . . @« ,'.. .

- for a time -- as, perhaps, in the. case of ‘the Warren Court du;tng

. the 1950's a63~1960's f-,but rarely fof'long‘

-~

o

LI
. P

3 .

_{,‘ The decision in Bereg.Collegg reflectgd. no doubt, popular
"' opinion on the matter of'racial-integrgtion at its time. The

Court's more Jgherar_add longstanding hiétory;df"protecting the
integrity of academic institutions may well reflect more long-

n

' stgnd;ngla- ifrnotﬁfullx dndenstood_qp socia[‘Values.*

‘In contrast with the Berea College Ease*.i's the Court's recent

| o | L 69b
decision in the contﬁoversial pr-JOnes Universitx case,
_.C | 39 _ B .- '
' R L AP
/ 42 o
. " e Y e . . ‘

Court -- can never be fully insuldted from the social and political = =
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~ private institutions that p

{

. 1

Thgre'the petitlonerfinstttuilon sought tax-exempt statug under

§

o
Y

A

'the-lnternal Revénue4Codg.' The"[ntErnal-Rezgnqe Servige had'concludéd

. . . i . . | ) l ' ! Yy .
that it could no longer Justify allowing tax-exempt status to-

A

W,

: | - .
racticed racial discriminatioﬁ!

-~

A

Bob Jones ﬁniversi&y.'while;peertting uhmarrieq Negfoes to
enroll as studentﬁ, refised enrollment to persons who were . .

partners 'in interracial marriages or were known to advocate

interracial marriage or dating. Because of .this policy, the IRS

I o o )
'-4revoked the University's téx-e}emﬁt'statds. .. v
The spohsors'of Bob-Jone% Universtiy were foundlto L= - .

[
[ ]

slncereiy believe fhat thé.“Bﬁple-fqrbiUQ'int;rfa;tal'mgrriage g
;nd aating;“l.Ndhefhejegs.‘ih U;Qyiﬁg_thé tam-e#;mbt staty; to
the Uni{ersity..the c;uEt cttg& itg Qoné;standihé 11nej§f éis;s 
é;tabljshing péyondjanyldqubt:thdt ";;éidi_disérimlnatioh in u

.. . . 4 ‘ . f
education violates a most fundamental national public policy,

“as well as the rights of individuals." And, the Court,

\
’ l

concluded: . "(R)acially diseriminatdry education.systems cannot

be:viewed .as conferring a public benefit within the“charitable

: ' ' o .69
concept under thel Internal Revenue (ode." ’? . ,

40 _ ’ , v . L +
. 43
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While generally the 'Bill of Rights and-the 14th Amendment

~are appllCaplé only to individuals, there nonetheless has ~

-~

: évolved a'constitutldnally-baséd‘prqtectibn for academic

lnstttutloqs themselves. This has.been_evidenceq, hist®rically,

' [

by -the Sunfeme Court decisions in the 0dktmouth College and

v . 0
Girard cases. It is found mare recently in a variety of other

70

cases, béglhhlng with Sweezy vs. New Hampshire. There, Mr.

9

Justice Frankfurtef referred to the “rlghﬁ of_the Uhiveréify" --

even a public university -- to-make certain judgments. "No further

' explanatioq l; made :as to the constitutional basis fpr'tﬁis lnstl;

\

tutional frlﬁht"'---and we are left only. to conclude that 1t arises

> v e

from a liberal reading of the First and Foyrteenth Amendments._

. ‘ . . R g ' i

The institution's authority and freedom to- determine “who

may be édmltted_tb'ftddy," articulated. by Mr.-dustlce Frank- o ’5-J

. - ' 71 o
furter3in Sweezy vs. New Hampshire as-a vital component eof
: " ' . e

: : : o L _
the institution's constituytional proteqtfon. came squarely before

]

the Gourt in thg'lqndmérk'case of Bakke vs.‘Regents'gz the X

72

the'context of an,lnstltdilon%¢.mlght-to self—govern¢hceflr3thér

Universjty g£'Caliﬁorﬁiai 'fAt issue was qcademlb freeddm in
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. R . .
“ .

"

'thaﬁ‘thg.méfé traditloﬁ;l ;eﬁse of fheninbiyidualjﬁ'pefgonal
llbertieg in_;eaéhing._spéhking ahd schoiaﬁship._

'f“Ip Bakke, the,Supremé-Court'w;s'called upoﬁ to_consiQer the
Unive};ity of Califqrnia{§ §pecial AQmissions ﬁrogram for the ;

Medical School at Davis. ﬁhdgr Fourteenth Amendment analysis,’

\

”

the Court was forced to conclude (for reasons discussed later)
that_the University of Californta‘s_prefgrential admissions pro-.
.gram_for.mihority'studénts coqid not withstand constitutional

scrutiny. Because the’ program involved the classification of .

persons based_oniraée -- ¢lassifrcatidns.“suspect" énder the.
"Fourteenth Amendment -j,jtsijustifrcatiop would require a "pom.'
pellrng“fstaté @ntérést. whi(e the University's policiés failed

L .
the apblicable Fburteentthmendment test..the'COUrt did find E
that the right of an institution to atthfn a qivér§é>student body

T

-° Was & constitutionally pe}missible goal, one ‘that rose to the

V4 . s

.~digni£y'of-a'fcompelling“ state interest.

And. Mr. Justice Powgll-(fonxa‘fractqned majority);.noteﬂ'c
| o R A - ' |
that “academic freedom,. though not a specifically enumerated

constjtutlonal.rlght, lbng has been viewed as_a'special conéernl

. : » ’ .
'
. M L
¢ . , . . '
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I T of the First Amendment:" Further, "the freedom of -a unfversity”
l .~ to make its own judgments as to education includes the selection =
l of its student body." e
, | " Citing Sweezy vs. New Hampshire and Keyishian vs. Board of ‘
. Regents, Justice Powell‘s opinion noted that "the dtmosphere
| l - of "spebulation;_-experi..ment' and creation' - -. is so essential "to
| I | the 'qual-i‘ty of higher education -- ,it_isuvidely-bélieved- to be
l y promoted by‘a diverse student body. " But—the freedom to select
' o a S'tudent. body, even Bursuant to cons;titdtionall'y_ legitimate .
| l ~state objectives, i\fhnot absolute. The. Court also foupnd that - |
W | “although a -un_iversiiyumust,have‘ w_ide—discﬁetion in making t';ie '
RS " sensitive judgments as to who should be admitted,’constitdtional
. limitations-protectingfinqiyiduql rights mayrnot be disregarded." :
l \.‘ .The co.nstttut,ional 6.i~incibl'é that even pu,bl-@c educational  , -

“institutfons are to be' protected f?bm governfﬁe"ntal 'i'ntrusion_'in '

making certain educational decisions is thus well-writtem, if -

) l ~only tenuously grounded in a constitutional foundatton.

l. ‘" Others have expounded in greater detail upon this notion of
. '.. | N . . o - - .. . ', 76 . | oo l ' '. ' :
l - . Institutional academi¢ freedom.  What remains, however, is-the




§i

question of how a public instltutionll-_the ﬁreation.of;a state
s P N L | N

. .

-- can be said to enjoy conStiguiionally-based athndmy from the

. S A , - . L
state itself? The Court's writing in this regard seems to
ghoqnd the institution's constitutional rights in the é%lt

o 76a - :
rights of the individual academics ‘therein. S

In any ‘event, here again, guestions as to the limits of this

institutional autonomy are riffe for“controvérsy and ]itigation.

a 4
tium

. L . . N - B . P
-l B BN =N B D A N B EE EE B
- . ~ - '. . . . : . ‘

How far may government go, for example, in prescribing the courses
of‘sthy -- whether degree programs or specific courses or course

. -
R “76b.
content itself -- at public institutions of higher.education?
C : . ‘ . :

B o

%

~

How;far may govérnment'go in'Limiting what a‘pyblit instituti@h
may?téaéh -= whether for fiscal reasons or the avoidance of

k- ' .. - "duplication” withip-a system or whatever? How far may government =7 o

oA
) ) .

4

or coercing\admf%§ion§ or academic policies? = .’
" i N : oo .

go in dirécting
". ‘ .' \\ . . ’ . .. : . . L ’
Another interesting test concerning the academic freedom of

a'private,institution in hjgher.educétion may well come before
L ) «\} ) N s N .
. the Supreme Court tn_ah‘act\oh'brought.by'an organfzation of
| . ‘ R . ’ ..
"homosexual students against' Georgetown University. - The -stident.

“

v ) , . o1
- [y

" organization al;égeq that the University's refusal to grant thém

g L
.
:




- "official reepdnitroh“ fdrtpurpésgs'of'the use of University - :I*“¢%

o

,facilities'andﬁaccegsftO‘studeht rganization fundtng'viptqtes"w

al
. .'.‘:-'\‘."
" A . : ¥ ,
. b ) ' N U ' v

~the District of Columbia's Hufian Rights Act,.a 1977 law that - k.
L - S | T S S "
affords homosexuals.thg-same:broqd protection it gives to women

Y ,

" and members of ‘racial, ethnic and reiigious minorities. The
« . " R Y R

St f ’ N R F
University: howevgr. has asserted that\ ﬂ such official recég-
nition may wéll’be-confu;e&'Wifh‘qﬁ énqorséméni of.positiohs ’

-t

taken by these organizations”-- this, rudnihg.d@rectly counter

. L . N
. - . . R . . .
> - - - - ~| I :
V. -
. -
-

- S - ‘ - ) 76c
l to ‘the position.of the Roman Catholic __Church\on homosexuality.
| "~~~ The issue, %hen. is whether a local Iaw.chn_fequire.that a '
IR private ihstitution’of higher education take a position it
) believes to.conflict with its fundamental purposes and principles
- o= a test of ;hejFirSt Amendment's “free exercise" of religion
l c'léuse as.wel'l as t‘he"const,itd_,tional doctrine of Acédemic Freedom.
o - . ) L 4 . " ."_\ ‘;‘f
' A Recent evjdence of the 'Court's relygtance to sanction A
' 'ggvérnmental intrusion i‘,ntol college's_'and u,r.iversit‘ie‘s iva_s'_fo'u‘nd
. " - ) Ty : 77 4‘. o ) o )
Il again in Grove City Gollege vs. Bell. " . There, the Court gave a .
I narrow reading te section 901(a) of Title 1X of, the 1972 Equca-
| ' tion Amendments; th'ch'prohibite'd‘ sex .,dlsc'rf\;mina_t;.lon in. "any . 7
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ﬁhile the féderal gové%nmen;,had'attempfed,to regulate any and
. _ , R _ - @ .

. . ' - Q ’ )
- % all actjvitiesqpithin any institution receiving direct or in- -

“direct federal support -- the Court nonetheless found the requ-

' . ‘ . ) . . . 7 .- ) i b
- latory authority only "program specific.” S A

The only federal @id received by'Grove'City'College was .
gndirect financial support provided its students; thus the federal
QOVernment would be.permitted'fo régulape only the’financiai aid

[ ]

. - .. Y T " - <
program,of that institution. The government could not regulate

employment, gctivities, or_other aipects:df Grove Eity'Collegé's '

3

brograms that did not directly receive fedgr' fundidg --'as;

fdf éxample;;ﬁ;s athletic.program,‘its housihg or counseling or

'dthér support. progranms.
‘_3 i ' s * .. L

:<‘Th? Court did refuse, however; to'acéebt‘the'CoIlege‘s,argu- “
men; that;condiijoning federql.assigtance;on compliance with
Title IX inffinged uvoﬁ;the-Firég Amendﬁgnt:fighgéQdf'fhe College.
“and lfs.siudehts.. As”ﬁr.‘dustiée White ér;teé' “Cangreég i; .

'  f§ee to attach-reasonpble'and'unambjguousfcondttions to federal
. °,' : '. . e . \ ‘ .

v "' ) t

}{" pfogram.or activity.receiying'federal finan!{al a§sisténqé;“" s

- A '




o ftnapcial'gssistanCe.that-educhtjoﬁal institdfiohé‘are_qgt L
obligated to accept."” SRR =

s !

‘to 3ﬁ

The Court was. not similarily reldctant'to defe
p vas. . o g A

organizatton'yf:B}gher educationinstitutions on the marketing
 =of'broadc}§t rights for athletic events. In National Collegiate

: " S .79
Athletic Association vs. Regents of the University of Oklahoma,

" the Court found thé.NCAA's'cohtrpl of ‘'such broadcast rightsvtd

-

‘EE O . ﬂ;iil E N =
. - , Al '

constitute horizontal'pribéffrxing and output limifattoﬁ_-~:both

I - “violations of .the Sherman an'ti'-tr.'ust 1'aw.-' “Argumeénts that ‘the
I - unique nature of .intercollegiate football warranted special L .
o ) b A | ) T ) L.
l | " exception.fq accepted anti-trust analysis -- to help preserve "
' L R ' . ¢ T -
» competition balance or to protect live gate attendance at all S

'
] éo{l;ge gpmesn~: wére:unpefsuagive. ‘Qn}; Mf. Justi;g:white,

hj;se}f g_férméf All-Ameriéén éo}{egiqté_fcétball playér. Joynédfg‘_
_py ?ustipe Rghnquisf, ob}ectéd‘t? tpé;gbuft‘s_anqiysi;iof' | .~ “‘,}..;‘
f;ll;ge.footbal;'és_p'p%rmarrlyjéommqréialngnture,- T,

[/

Y 4

! /I

D, <Conclusions |
'y . * . . 7 ‘ . . . "f\' ~

Sbﬁe7havé-dss,ﬁped that.ﬁhelrple of the ConstitutMn in

.l |
.
’
. .
I )
.
. -~
. I M
.4
I ‘- |
V.

i
| l |
.
-
3
' -

* I

$rotecting‘acade%}c freédommhas~comeiinto'sohe ne§lect of late.

" ’

Y
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And 1t may well be truglthﬂtiln.1989 coniracts. fﬁstitdt;ohal

. policies, and éampds.custbm may 6ffer faculty and students

. B ! Lo 86, ‘ o
. greater protec}lon than constitutional doctrines. But it was

«

. .. - . - ER o

. B . . . . -

- - - - . K : ) . ‘
EN . - . " .

¢ - i -

. . '

~not always thus. Our history is replete with instances in“Which
" academics ran afoul of ‘the interests of ecclesiastical deies of
powerfui anefactors or politicians, without benefit of any

h L _ Bba.
effective.p?dtecti&n.-

It is also likely true, as O'Neil-boints 6ut, thét under the
| . . '.'.L..' | . P | : | e - -
~constitutional doctrine of academic freedom "university professors

will enjoy at least.as much extramural freedom as do other govern-

ment employees, but not ne&és%aniiy~more.5.;.. The constitutional

decisions striking down loyalty oaths, intrusive reporting

‘requirements, inhibitions on poFittcal'actjvity and other con-

. . .

sxfajnts have involved professors as platnfiffs for reasdn§'more

. S _ Y. 80b-
incidental than central."

Moreover, "We use terms like S
'écadeﬁic.fréedom{ with a degree of canfidence that may surpass
| o Boe |
. I ¢+ - our common understandingT*~
. . o . » ) : ‘ . "
Il The language of ‘the -Supreme Court in cases involving
! v a : . N . v . v

academics - gtviggﬂconstﬁtutionalxsignrflc&nce to the term
0 . : . Moy thefes - !

- -
. | ~
-~
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-l freedom in the 1970's and 80's tends, to bé an Intramural dispite -

—~

. . ° N
" . 4 . . ‘. 0T . ™
) . ' . ' . . . . .

- "academic freédomf L- 1s, perhaps, of more rhetorical than legal
. value. St{lf,?thg Court has expressed as well as demdﬂstratéd a

* peculiar.deference to acad mifﬁ'and academic instftutions, 1t
7protecﬁed Dartmoutthollege. as a special kind_ofiinstitution,

<

A

from governmental intfusion;'it dHew lfmits on the power of

. ‘ . . e .b A : '
- Inquiry by legislative bodies intruding into educpttonal

LA

: *’ : . B I . _ .
a diverse student body -- selected by thaf_instituttohffivwas

o

to publi@g?tbntroversiar,materiai Z-'elevating the status of her
% B : - L o

rights to those of a privaté prlisher; the QOurt did pro;ect
\\ Y . : ' J. ) : . . . -- ". '. - T ‘
', student organizations in a public institution from constraints’

. . -,
\ ) v

—~

dhen.ﬁheir associational and expressive righ{s_? Andfcohld it

\ ‘ ' ' I L
not ‘be that at least some of the po}icles and‘contractgal_provi-

4
»

"sions enjoyed by academics. and students today ar6§e $s'a_direct

or'indirect.conseqqence of these legal mandates?
Moreover, as 0'Neil.pojnted out; today it is not always
. ‘ . ' - " }. * : . ’

| qlear'“whoée”@cademic freedom is at stake." The typioal academic

49

iﬁl' 52 - ‘A_ .- . f

v .

affafr%

and issues; the Court did note'that,an'instttdtiﬁn“s 1ntefe§t in.

-

| “tompelling;“ the Court did'photecﬁ*the right of a'studéhtwgditor'

M

P . T .. Tt - o
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_— befween administration and faculty, between3administrafion

.
- . ~

o

:'andistudédfﬁ{"bejwéﬁh.faculty and ;heir departments or personnel .

| | o - J v | -
.committees, between'uqlonlzed'fagulty-and rugged individualists, -
’ ’ V a . " ‘ . ' \ . A ‘

between protesters -and controversial speakers. These controver- .

.

L

»

. sies blur moral and e;hical i'ssues -- whose freedom'is at ‘stake?
‘Whose must be restrained? Overt intrusion by external forces

seems less ominous -- the matter of loyafty‘oaths are settled,

v

the HUAC is dormant, trustees like “Big Ed" from Thurber's "The

Male Animal" seem less threatened or more preoccupied with inter-
- . A . .

. : ’ & : . : . . . :
j collegidte athletics or the universrty{s4fole in economic

development. - A < S /,

x

But while contemporary policies‘énd contragtual agreements .
o , N R

may well provide more specific or extensive safeguards --
. . . . . { , ) v . . .

»

whétner owing,to,milﬁiant dnionism 6b'én{ightened'acédémic and
political leaderﬁﬁip e-_ghreats remqin..aibeit ﬁbre<sybt1e than

- those of e&rliér-hiétory;‘_Aﬁd the constituti&ﬁa%;basgd~pro;ec-‘l
tioﬁ for free.spéech gna associbtion._expnessed by the_Couktfin

tefms 6f'great deference to the academic community, has_iikelyf‘

servéd as af: least an impeigs for the development of ‘these

‘w‘
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- down as unconstitutional a Missouri-scheme which barred Negroes

" P

' protective'poiiciqﬁ. lt aiso senveehas“a "FioonV or a""safetY'

Lot
0"“ I

°fnet“ beneath which institutional or governmental legislation or

policies_or practice may not fall.t'ThatureasSUrenoe;wes not

. ce e s ot
. . . - - ., ‘ v, -, 5

always so clear or S0 comfopting. And it is Likely"beceuse'it: o

is so comforting-that it might todeywbe"taken5for granted.

11. EQUAL OPPORTUNITY IN THE ACADEMY * - . . ' -,

“(N)or shall any State .. deny any. person'ﬂ, -
within its Jurisdiction the equal protection of-
‘the laws' Amendment 14, U.S. Constitution.

| Nhile ?he history of the nation and the Supreme COurt ~ .

'reletive_to the issue of equal 0ppOrtunity3is not‘a'source”of
.+ -pride, the nodern'history of the Court is mone noble. Like-

wise, the eenliér.hi§tonyjdf Anenicen Nigher education is nat

t:'. . _A' . . - . . ., €
S o 81
particularly noble with respect to equal opportunity.

L3

.

As late as 1938,¥the Supreme. Cqurt yas'required-to strike

,-from a iegai edycation {n that state- by offering instead tuition

' to attend sth6oi$fin other stdte§:E The Court held, by 7-2 vote,

that the individual's right to.'equal protection of the law".

S

must be provided within a state's Own borders. '
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-~ Ten years after this decision, the .Court was.again faced

b

. .

' 'with.a'ségregatidn case -arising from tAg higher édUbation
A ' 4 I ) _..S' ,

' o

L J v

. . g .
5 R < e . .
-' .‘s- -
» - K
- » - . « .
. . .a

f.fcommunity g-,thfs time, ruling that Oklahoma: could not admit any

D
4 -

.- additional white students-to a state‘supported law school unless
.0 1t first provided-acces$ to legal education for a black woman. _
‘And then, two'years later, Oklahoma was again called to task

L
PR ) .

et

a ..

-

s + .
< .

v e
,ﬂ

: ;‘béforerthe Court »--this tiﬁh'becausé;jwhile_Ungver%ity officials L

- o, . . . ) ' . .
Q:had‘beén forced by'a'loﬁer'court 0 admit a black'man'(ﬂho had' a

\
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i and other appropriate credentials®to a graduate . ¢
‘program in educ¢tipn, the trappings of Segregafton‘were still: . «

~r

gfﬁduafe;degmee

ol

. o ® : . : ' _— ' C ©
- jmposedgwithfa vengeance.  This student- was, for example, required
, - S . « o p g .o

[y "3 , " s . . e i . . . . . . ’
) ~ @ . . '

-

. F

. “to.sit in a special row jhu}he_classrbdm

or at(a_special_téblé

» 2

R : RS % . . , >
in.the library. - The Court unanimously.held that.even “in%«ﬁgzb;e"*-

‘.- '0

- -

e

' .. ) . . . . ( . 4 ’ ‘.' ' ~ »
. factors must be consrdfred.°an¢ that Oklahoma's actions .in this -

a0 T e e

regard cleariy deprived the ‘student of such“equality of treat-

.;".‘ ment. Ve . ! [N ' ’ ‘ P :0 “ 4 . '
’ , - ' ".”«._a. " L R ‘ }h ot . '_‘ - !/.J : e
. . "+ And again prior- to. the ldhdmark public schoels' decision in .
N . -:..'. Ty . e , "o, E Il', . S . , -. » "]
85 RS

, Brawn ys. the Board of Education, the Supreme Court was-faced .
With the question of whether the so-called Vpeparaté-bqt equal"”
, ‘ :&_ el J . . oo
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test ---then presumed acceptablé under the 14th Amendment -- was

-t

- o / - .86
- 'met in a higher education contest. In Sweatt vs. Painter, .
. . ‘ , . \ . N M

, ®ecided the same day as MclLaurin, the Supreme Court faced the | -
queStion bf-whéther a Negro, who had been denied adhisshpn to
the Univér§ity of Texas Law School solely becaQse of his racé. - .
was afforded -the "equal protection of the law" under the 14th
’

Amendment when he was granted enrollment at a Separate law

’

P

'S

school&_‘newly'est'abli_shed‘ by the State .for Negroes. N ‘ -

The University of Texas Léy School ‘was staffed by a faculty

i

. l | “of 16 f'uli-.t_ime and.3 part-time professors, some of whom were __;‘"f .
| I " nationally recognized in their field; it had a library of 65,000
I °_'volumes and "approximately 850 studen.-t_s; Stydents-had- opportunities 4
. .tK;:articipate\{h a law review; moot court faciIities,HSCholarship' R
o . fumds, and national hogorary society recogn{tion.uere available -
. ' - e . - _ é
-, to them. -By'qontrast,che‘law schoo1 for Negroes, opened just a
I . few years'before_. had"n'o‘reg'ular faculty or library; it was not ' .
o . ) . o : o
| l accredi'ted. . . . |
l | The Suprere Court was thus faced with whether the State of , -
I . <Texas pr@vtq_ed"persoh's, 'i"nd‘ividually.‘wi-th the ""eq'ual' pro't'ecti'onh

“ ' . ) o ) ) . . .
. * . | ) . , . .
. oot , : ) - . 53. Y
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.. 9f the laws." Texas had clearly failed the test, and the Court
l held that "“the equal protection clause of the Fourteenth

. Amendment réhuires that (the student) bevbermi;ted to enter the\

3 o~

o | - 87 | | if' .
University of Texas }aw School." .~ | | , S

_ Brawn vé,-the,gggrd of Eduéatidn, subsequently laid to rest

the judiéial doctrine of'"SQparate bu& equal" educational

oppqrtunitiesTunder the Fourteenth Amendment. That constitutional
issup'having been'determinedﬁ the Supreme Court did not face the .

” equal opportunity question in the higher educpfion context until «
1978, when it could'no.longer avoid the highly controversial .

-

* .

. 0 .

.qdmi&sions and hiring practices.

.  Earlier, the Supreme Court had detlined to reach a.décision.-

y,
v
1

L 88 o y
on the merits-of DeFunis vs. Odegaard. 'In&iﬁat case, a white
‘ ~applicant to the Unfversity of Washington Law School "had been
“. N . ' ] .' ) , - I‘- R . 'l ‘ | "

¢ 4 ‘ o . . .
_\ ’§dénied admission in favor. of candidates admitted under a 'special .. -

program forracial minorities.

B

Asserting that his qugliflcﬁtfg:s
'\ were superior to several admitted app[icants, DeFunisuper506ded

| ' L public. polic’:y’.’guest'ions raised by so-.called "affirmative act-'i'o‘n".
Ii

the courts of. the State of Washington to order temporarily hjs
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‘Regents of , the University of California,

', four Justices. concluded that th

¢ v
‘

admission to the Univer§ity of]Nasnington.Law School. By the

/

.;.fLme the ca§é reached the Supreme CQurt.'DeFdnis.had élllnﬁy 

completed hrs-degree'pfogram. The Suprenie Court, over! the

vigorous dissent of Mr. Justice Douglas, dgclined to hear the

case on the grounds that the controversy was then moot..

Jhe'iésue could ndt, howeVer} be avoided in Bakke vs. the

89" - ‘
‘Bakke had been -

© denied admission to the University of California at Davis

-~

. Medical College while, at the same time, a number of positionsv-‘

. ¥ : :
(16 out of-100) in the entering class had-beeh.set}aSIde for'q

[ 4

"spﬁctal admléslons program. for mlnority applicants. ' Bakke had

!

not been permitted to" compete on an equaL“basls,for'thosé partic-

ular “places" in that entering class because he was ‘Caucasian.

The Court broke intp tﬁ(ee factions on the;lsshesfprésented. '

o 4

Bakke was denied the edual*ﬁroteﬁtion of. the laws need not be =

.
~¢ v

. i L ' . : : o L
reached, because the program firgt vidlated a fgderal statute -~

!

. L ) . "- e ) '.'. . ‘
the Civil Rights Act of 1964. Section 601 of that Act provides:

of race,

"No person of the United State§ ‘shall, on the ground
' S A I N

e constltq}lonal'questlon of whether



© g ™
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>

X .

_: color; or national origin. be ‘excluded from part{cipa;@on in ...

’

~any program or activity receiving federal-financiq‘ asSistancg}"
| B : o | . g o .
Four other Justices found no legal infirmity in the Univer- .

t

sity's'programr Thej*cdncluded that:r “Government may take race

_into account when it acts.ndt;po demean or ‘insult any racial g ~,
w. E . . /L\” o . . |
‘ -

group but to.remedy disadvantages cast on minorities by past

¢

" racial prejudice .... Claims tnhi_lay szt be 'color-blind' or I,

tﬁ‘; datum or race is no longer relevant to public policy must{
be seen-as aspiration rather than describtion-of reality."

|

Mr. Justice Powell, standing alone, wrote the opinion of the

o T
-

i

Court, holdihg that racial classifications thch-vrolate the
. . . ‘ N . \ ' .

1969 Civil Rights Act are the sameigs those which violate

the Fourteenth Améndmegt. While rejecting the position that -~ .

“racial discrimination against mémbérs‘of'the white majority e

e

‘cannot be suspect if its purpose can be characterized'as~ben1§n;“fﬁ-

he found that “thg‘attqinmenx of a diverse §tudent body --:vis:'fﬁ

. -

clearly a constitutionally permissible goal for an institution~ ~ . |
of bigher education." o - o B L]
S R | | '
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“iPdwei! rejettedn:hoJeven. the anguments'thai.Califonnia also 1.

had a "compelling interest" in essuring a specified percent of.

0

. ‘anyﬂraei%l or ‘ethnic group in the student body, or in elimina--

| 'ting the effects of pest SOQietai:discrfmination (when this is

et'tne exbense of otnené and when'tnene-hes been no judicial er

"qdministrati&e‘fin¢gng‘ef specific discrimination), or Training

S o . SO ¢
professionals to better ferve a wider-minority population (pars.

‘tiCulerly when there .was no showing tnat this admissions program

would accomplish that goal).
'The~question then came to reconciling Bakke's Fourteenth
- . ° * B ‘

\Amendment righis'with the Univenﬁity!s.interest in promoﬁing a

diVersefétudent body. Powell concluded ihep while race meg be gn'

K)
’ - N ! T i i
- o A

«factor in admissidns'gecisione, the program.atfthe-yniversiiy."ksﬁ

o

. I e L ‘”f'gg,-“ﬂﬂxfij'jg'f{g
of Caiifornia went too far by utiliziﬂg raceras pnefonIZ“factor :

. _.I
-Q‘ L] AS

"in determining who would compete for 16 places in its‘enterinb

‘ ‘-" .
‘x..y ]

‘In short, Iwhile "the interest of iiversity is compelling

%
.(
' ‘: |l\

in tr{e.g%text of tne Universit,g 'S admissiions program,rﬁ" the ‘”-

¢

e

!

e

.

3 . .
e v

v ' s
R g
’ N

;\l et i
(3 /.r" ’ ,“,.',7..
& S
S

T8y
g




R L | o R |
. Powell cited a Harvqfd_Co{lege policy which,,in his opinion,

acbomplished that end in a constitutionally permtssible'facgion.
"The Harvard policy fn queéiion "expanded the concept'of'dtyer$§ty;'§

to include students from disadvantaged gconomic, racial and ethnic o
' ¢ - L

» ; ‘o C R
groups." Thus, race was a factor in admissions decisions, -~ ™\ -
| ) ' ST ' B e

rather than the sole-factofiiﬁ.any,particular decision. While )

R

under the'Harvard policy the race of én'applicant;“may’tip the
) R - -

balance in his favor, just as geographic origin or aziife spent
. ' ' s . .

-

. .
. N * s

- ' ] ' . ' 90-_ e
on a farm may tip the balance in other .candidates' cases,"

e -

race.nonetheless was not the sole detérminant‘in'these decisions.

¢

To this approval of the Harvard prbgramr Justice Blackmun

‘ . I . . ' P Y g
~acidly observed that: "I am not convinced, ... that the )
. | N b o | .
}mgv';drfference between the Davis program and {he one emproyéd by &
S S R - s . . o ; o .
Sl N | . 4

gﬁﬁﬁ~¢;uﬁmuqnq,rs‘very_prqfound ér-conStitutionally signifiéant;..”

-.~
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fiThé'Cyndéal, of course, may say that under a program such as

‘ . . "

,,"ﬂﬂaryaﬁd's'ﬁﬁE*ﬁEV“EECompliSh covertly what Davi's conceives it

S

LT .91 .
'doe;;oggnly.“ S

X‘ -

fnus'race continues to- be a;"suspect classification" under

_the Fourteenth Amendment -- whether used to benefit of-
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- discriminate’ against a race of persons «- and to justify its use. &
s L § . . A . . i ] ~ . f .

A 4

,“ ‘
¥
bl

’ v . . T oo - . ‘
a "compelling” state interest must be established.w At Jeast one

-"Justice on the Supreme Court believes that ‘diversity-in a-

‘E N N
. :

I - . - . a . . L. . . .-
. (-. « - . - . . N -
N . .

:"student'body is such a compelling interesﬁ -~ though any program -

« - 7

'ﬂ,pr'pojicy which is~de§l§ned to achieve that goal must be narrowly .

" drawn'toward that end, and muist do minimum violence to the rights

.1 -

of persons who may be thus disadvantageq.

o

Thé plufafiiy opinion in Bakke thus left instt;utions of

higher edupaii§n5ﬁith substantial discretidn over- admissions
. . ‘ . . .- ; . - .

+

,polic;es -~ albeit ﬁ?th a_éfear warning that there were limjtae~

"tions on that discretion when individual constitutional rights -

q S . _ - A o

i . “butted against.institutianal objectives, however salutary those .

% T L

© . migpt be. | L . | , .
.. e B . l' l:‘ R . . . . - A

I reviewing variqus statutory prbgrams in the area of equal

Opportynify.,the Court has,been~solicitods-bf“a unlversity'é
“interest in cohtrol‘o#ef_edycétlonal matters. For example, in ¢
I' . . . . . ' ' “ o - 92 . N o v ' ) .
- Southeastern Community College vs. Davis, .the Court refused td“ ¥

K

_redulﬁe. under'Section 504 of the Rehabilitgtlon Act of 1973, -t

L kY

that an institution of higher education subétgﬁtf&jly~hodlfy an
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" educational prqgrém to éccommodate'thgfhandicap of-an applidant

\ .

for admission, "The college in question hqq;denied admission to a

. o ' ' - . . o ’ . — L .
nursing program to an applicant_ui;h a Serious hearing disabilijty,
. . | . .‘ ‘ . . . - - .. .

The institution determined that a hearing limitation would inter-

fere with patlenf care.

r

" sThe statute read that ”n0'ofherwise'qualified'handicdpped

*

individual Q,.uéhql*, solely by reason of his handicap, be excluded

/

from'participation in ... any program or éctiyity.reCeiving feQenal
financial -assistance ...." And while the Court noted that this .-
. [ - . . ’
- does require an "even-handed treatment of qualified handicapped
persons," it ﬁonethelessiheld that the reluctance of the.ind!{-
tution to "make méjor édjustmehts in fts nursing program does
’ ) . . .' ({.'-
" not constitute such discrimination." '

. . a ) 'S .
| - : : . 93
" . On the other hand, in Canpon vs. the University of Chicago,

»

'the Court_codcluded tpgt a rejected‘fémale apblicantdto a medical

! : v

-~

school who alleged sex discrimimation had a right, ‘under Title
. S

IX of the Eduéatiqn Amendmehts’bf 12]2,’&0 bring a private suit

#
7 _ ) 'Y ' ' . ' .
against the institution -- nejgctidg thegqontentioh_that such

=

9

" ilttigation would pose risk that "university administrators will®

'
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. sex dtsér;mihation.'~

:745§lsslppl_lndustrial Institute and College
. . . ‘ 4 W . !

-V - . \
be so conerned about the ris¥® of ‘litigation that they will fail

-

1

LW g

;o'dlsCQarge their tmportant'résponsibilities in an ihdependéht

and professional manner."

_Likéwise,'institutional policies will not be protécted if
they interfere with ihe;beper exercise of fedéral policy over
matters not directly re}ated/to gducétional questibns. For

. ' . 9.4 ¢
example, in Toll vs, Moreno,

the Court Held that the
University_of Marylahd could not dény aliens the‘bedefit'of'

resident tuition merely because of-théir-immigratidn;stqtd§.\

\

- When the Congress had made explicit decisions as to the status

~ of non-immigrant aliens in this country, the State pf Mérxland‘

-- througi its_ universtty-i- was not permitted to render them:‘

ineligible for the %fnefit; of domicile §ta;us.q5 -

As the Bakke case was a landmark in the aréa of racial

'

' affirmattve'actlony the case of Mississippi UhiVersiﬁy for Women | -

" ¥S. Hdgan will Iikely.bgcome a landmark for.the analysis of

96

¥

-

‘.

In 1884, the Mississippi-Legislature had created the

W
\

for the‘Educatioh
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of Nhite Girls in the~S Qte Of Mis;issippi." subsequehtly named !:

©

T —

the M1551ssippi University for Nomen Even in the 1980 s.‘tne 4
. . t\.,' /

Unlversity had lxmlted enrollment in ?ts School of Nursing to ”',ﬁ
- females. Mr. Hogan, a registered nurse nho was:seeking a bacca- f
i . laureate degree in nursing, was denfed admission solely on-account v
of his sex. While the State of Mississippi did provide Mr.ﬁHogan /
“\ . ' ) . ‘ . . - 'lu
yith{othér educational opportunities --'§pecif1cally,hby_fraveling
some distance to another institutiof -- there was no /question but .
/'that fefales had an‘opportunitynyhich was not availgble to Hogan.
While the Supreme Court had never, theretofore/ held that sex .
. wWas a “suspect classification” under'the_Four;eentn Amendment ,
. thus requiring a~"compelling state interest" to withstand con-- o
. E ' I : S ,

. - . ' / '
" stitutional attack, the Court had struggled/yﬁth the standard to,\
et . . v . i . ' ' . A

2

. ‘ - 4 . - 5 N - . -:..
be -applied 1n determining uhepner;sex-based'blgssifications by,

It. 97‘ . L" . : '
states were permissible. . 'TNese .decisions had established that

\

such clasSYfications required'an "exceedingly persuasive justifi- X.l

-

'catiqn"--- aosténdérd somewhere short of theifcompelling'state

S ' SRR _ : . 98 _
Interest” applicable in racial discrimination cases.  In such -

I "~ sex discrimination cases, an "important govérpn&énta'l'_objective |
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. must be established. in.order to withstand constitutignal attack, -
\ .- ) ) ? . ) . )

AY

‘‘and thé “discriminatory means employed ... must be substantially .

99

1

”:7?elated to the achievement of_ihoSe objectives}"
In Hogan, the Court concluded that Mississippi's articulated

© justification for.maintaining a-single-sex admissions policy at
fhis'School of Nur$ing'f~ to compensaté'for~other'di;crimination

4 : - 100 ,
-against women --'ugi'“unpersuasivef“ § vississippl;failed to

show that women lacked,oppdrtunities to obtain training in the

-_field'of pursing, or to obtain posifions~ofﬁleadership-in that
| ' | S B - o N
©field. - . \ Rt SRR

v

/

Justices Burger,‘Blackmun, Powéll.and Re'nquist all

“dissented -- brincgpally invdeference~to.the hjstorical'burpo§es

of single-séx.educational‘programs. It shoulid be -noted, .by thé"

v . . . . - -

T « . - - ‘

- - - - - - - - . B 3 . N .
. . . . . o

way, tha@;the Cdse's majority opfn?on was_wr%tten by Ms. Justice
1002 S SR
0*Connor, ~ the first woman appointéd to the Unit_e1 S,ates Supreme,

Court. SRR o | - . L

s
b
‘v l
s . .
.
-
I- v *
, .
I .
N T




x-

P
-

R . - ¥ N . N - -
] - ; .. . i C ] - R B
. o | . - . . . - - - .t H
N . « . .
. . . . Sl
. L. . . . - .

-
?
|

A R -

' anCIUSiohé‘*§\

AN

"And;;o, in a meré‘30'yearé. higher educgtion has gone from

A
N

Sipdel to Bakke, from Mclaurin ‘to Hoggnﬁ The cqntroveﬁsies .

L4

sw{rl today,abouf the future of preddminently or hiStdrically

black in!tifutions -- desegregatgon at the‘stqte-widé level.
@ | S NG _ "

" The issues are whether to drsmantfé\ir reOrganiie‘ihstitutions
initially established as the only'postfsecondary opportunity for

oppressed minorities -- other instjtutions have since been
| e  10gb
opened to minority racial and ethnic-groups.

Y Todﬁy. dbntrove;sy also swirls aroUnd the means by which
;n%titutions that have hisforicaiiy beenicléﬁed.br host1lé to
mfndﬁities-might}qbw be fully iniégrateq ---thg so-calleé

'"affifmd;ive aétion" pléns. ﬁdst of #hichnwere.adbpted at the';

[ 4

ipsiStenée of federal regulatory agencies.

‘Finally, today controversy swirls about whether federal

_governﬁent may enforce,.by statute, the pro?ibions of Title IX

A ]

< B

- o o S
\of the Education Amendments -- barring .séx discrimination in

: pducdtionaleprograms; The utility of,;he equairpfotection*'

»
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_clause of the b4th Amendment in this. regard has come before the

“Coutt only at fhe'ingfstehce of a male."

~the Court has_afso tau

] clquse applies in force to'protect the interests of.white"
ﬂcitizens‘who?are disadvangaged by s;ate~sanct}ohed programs on § T

'account of their race. While state law

-this id;erest méy not be used, alone, to advance“thT_rights of

- one race of citizens over another.

|l

{

) -

. Over the past thirty years the Supreme Court has taught

ﬁhat the dqtion ofu“sépérate'DUt equalm‘educa;ional’oppoffuni«

ties for the race is no longer'cbngtitutionajly tenable. But.

ht'that a state may gb too far in | o

rect(fjing past\injustices,.and that that;Sa@pfequal"protéctfbni*

. . *
L ) Y - Y

.

need-not, and perhaps:

cannot, be color blind, the states,-or ény state institution,

must carry a strong burden ,of proof to show that any classifica-
tion base&*on race -is justified by_a~c0mpélling interest[‘ ' o '
Thus, while a state may hhve a compelling interes® in
L . ' : - o ; N
‘diversifying its student bédy-r- an interest also, protected -

under the constitutional doctrine of dacademic freedom -- even

@

]

[ 4
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~ The Equal* Protectioh Clause’of the't14th Amendment holds that

N .

oot . ‘r N ) . Y ) .1 . ’ . . - . -'.:" ) . ! o ' 4 .
... even as-McLauren and Sipuel could not be ‘so- shabbfly treated;. - ..

s - 1likewise, the discrimination aga117{i8akkéqsolely‘on account of e
. e l\f . ' . ot . __H——‘- K N ) : .

. .qniS'race was an improper and discriminatdry'effort‘to rectify past

. . - . Ry
. *.

.
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- , . s X
Lo B -~ IO to
- . . .
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injustice -- however well-intentioned that effort mighi have been’,
. ‘s S . S

s e

gt Likewise, the Court has Little sydpgfhx for staté:based |
. 3"‘ : dféérjmlnatiqn baSed-upén sex -- even ﬁell}intenttoned, as:ln#
BT v I o | T
o -~ the Hogan case. Distinction between the wcompelling state Vo "

0
[ 4

. .-ir;te‘restw“'neec‘ied‘ to justify classifications based of race and "

the‘“exceedipgiy4persqqsive:qutification“-nequired”in cages of

. classifications based on sex, seems little more than a fine \\;

" point today.'/ThevCOnstitﬁtipnal doctrrne,'ewéf;ed over a period

-

e

~

-

x-

of_years. make;*it-clear thé?‘state!a;tionlnhich seé&s.to’clifsify“
personsjon_the basis 6f.race“br sex I's suspect.-- even if the '

s - -

-

-0

., « Objectives are well-intentioned and crafted to“advance the. rights

d - .

. . . . .."'_ . \' . S . ‘.:
- i . <’ -

..

e Tt . T - :
- of Mose classes of persans who had suffered previous wrong, -~ ;
| 4 | " -'. | . _:4 ) . o ) _. ) | . l' _4 . . " i : §

.-~ ¢ * And s0, practices common over‘%omelfhrrty'years ago are.today -

PEENRY o ' _ . . .". N ..“ . o Sy

o -
-

'7un§hlnkab1egn The.Sup?eme;cOyrt*has"boeh_cfédiiéd, tnvsubstaniial
" measure, with'fnitiating this great 'soc:
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thfbﬁ§h its tandmark decision in Brown vs.'the'ggard_gﬁ Educa- _'\\-
. ' . : . o " \ ( ' . C o b
tion, the progeny of that ruling. Thereafter,’ progress was o

| ——
\ . L C

.s\ gained_thrdugh federalyenforcemeht of statutory law {-~ﬁotably
. ,._ v ._.'- . . . ' . - \‘. . . " ' ‘ R 4
the Civil Rights Act of 1964, the Education Amendments of 1972,
\. . . . '. . PY . : . ) .
e A ' )

‘ _apd EX¢cutive Order 11246.';Finallx,'howevéﬁQ;it.came agaiﬁiﬁo

.the Court to set liﬁits-qn.ghe égvices_usgd to Dfomote social

; and"lég;l chanée ;- first tp.ru}e-oé the pontqué[§iél “afffrma-.l' f'
_tive-acttqn” poliéies aﬁd the_rights of cifizens of ﬁajqrity_\; N

,raqés; and seqond,'to consider the rights of a male'dpplicant to

a single-Sex'educétional program., - - I o \

"~ The checf’blaced-qn federai enforcement in the GroVefClty

,Colléﬁe'case'jszaSed on stdtutoryKCOﬁsfhuction -< a matter .
eaéfly'thanged by the}CongreSs -- ka;hen\fhan constitutionq!
) o ‘ \ , S .
doctrine. But the signal there_mhx-al!o be towafh'restraint.in,
SN - Y
‘federal interference in academic lnsti\:i;:fs}

The word-today seems to Be "equality" -- for dfspanaté_

2

-  -treatment'9f’ahy character will be carefuliy»scruttnlzed under

o

R J

» s 0 = : . = > A . .
- - . .. A i - .
. . » . . . .
B . . .
. . : "
- :

| tne'Equal'Protection-qiause,of the. 14th Amendment. . This

. o . " R . o

I .. doctrine -- limiting, affirmative 'a‘ctlon‘,.;flimit\lng state supp’o\rt
e e e R . : . -

¢ »
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for single-sex or hisrorically black institutions or progréms'-f
' : S ' e

>

seems at peace with the times in academe. And while specific

. contraversies

b4 .
‘

and the appLicatidn of this doctriné max; and

. doubtless wjll,'continué.to érise, the doctrine §eems'generally

settled and provides at’ least théfCoqétltutlonal‘framQWOrk for

1 * 3

;lthé social changea taking place between the: races and the sexes

in higher education and elgeﬂhere.

. ¢
IIl. PROCEDURAL RIGHTS FOR FACULTY AND'STUDEN[§ :
_ "(N)or shall any State deprive any parson.of . -
life, liberty,.or property, without due process .
of ldw." U,S. Constitution, Article XIv{1). .
| s . _n. e . | .
‘Over’ just ;he past two decades,isegeral cases have come L n
before the Supreme Court conce&ptng whéther public ihstitujibns

. R . ; - . .
. - . - .
. . . . - v
- L] -

of higher education-had denied individuals the r_l{t; to "life,

L

IY liberty or property." a_'nd:'.,if-so. _jp.:;'t_w'h.at “dué.{pro-cess":réd‘uirq-_

l ~ ments -w.erev"applicable. ' ‘:Undér; the. Fou’fte;errt-ﬁ Ameﬁdmentl ana-l.ysi*s.‘
e o ' % o : .
' "'"'"tﬁe' actions of -bubn'c;_xnstitutioqs canstitute "_'s'cate action, " |
I 8 | .ar.ad,nif" su.éh 'agt':.lton_‘affectst- "l.i.‘fe, l.l.b'ert.y o}__ pfrgpgr:'ty" inter_é'sts
s "':of {ﬂdggiduals;'pﬁoceghral prﬁtections'ﬁuSt be'honored..
II | | | | y

"
. . - - . .
! . . o A ~ s .
, ¢ : - 7
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A. Faculty Rights °

In Slochower vs. Board of Higher Educatioﬁ of New York -

‘ 101 ) . . . . . . . ’ .
City, the Court considered whether a tenured faculty-member'at

. the City Univérsity of New jork could be summarily dismissed
{ ) : ’ { U _ .
)

from his employment because he‘exerci$éd his Fifth Amendmenf

© right>not’ to answer certéin}qUestions_before a legislqti#é com-
' (

\

mittee. /Under New York law, a tenured faculty member was -entitled
“to notice and hearing.before an& discharge. Another New York

statute also provided, hawever, that any City emplbyee_who_utiltzed '

| the privilege'againstﬁseif-incrimination before a legisla%iyé':

"

: committée was deemed to_have'resigned,frdm.his employment. In

..holding the latter statute_hnconstitutionalt the Court ¥ound

v

i imbermissible.an,implication‘of gdllt based upon’ine;exercise of

Y a COnstitutio@ai right. The Court also found that Sloéhoﬁer haa{ TN
been. denied the "protection of the individual against arbitrary
° ) oo ° St - A '

éctioh;“ which- had been fdentified as the “yofy ess¢nce of

.'; - . o ‘ . N . sz “ o N S | _:'M
« . [(procedural) due process.”” - " . . . .. '

» . “Noting that while "ghe State his broad powers in'the -
{ . - , ' T . bd B 9‘ . o - : . - -

-,

selection 'and discharge of its-qmplpyeés, and lt,may (have been) . ‘«}
- . ' o ¢ . , , - i | ’




e ' ' »

“that pfdper 1nqud$9'wohld-havé.showedSlochower‘S'qqntfhugdt

' émployment-to befthconsistéqt withithegreal_intefest of the

.8 7
PR

state,"” the,Couri;nonetheless found “there has been no such
inquiry here, and ... thkﬁdiémissal-of appellant w{olates due

e | 103 .
, ~pnoce%s of law." |
L The principle restated in Slochower, and the long line of )
.\\/ - : » -r'

precedent before it, gives .rise to. those two persistent questions

P
~  applicable to anyydue process litigation: Was either "life,
liberty or property at {séwe in any actioh involving the state?
'a, - . ) ‘
and, 'if so, what process was due?"’ G

¥

| .'In 1972, 1n.the.companioh ‘cases of'Pgrry VS. Sinderman

105 °

104

and Bdard.gﬁ_Regents vs. Roth, the Court was called upon to

‘

determine the procedufal kights,of.non-tenurgd,%aCulty; In neither .

..

instance. -- Professor Sinderman at Odessa Junior College or Pro-

<

| _,‘ n : S ) . : -
- S » 5 L . .
. . .
. - - - . - - -
. . ’ . - -
° ’ [ N -
. .

- fessor Roth at the.University of Wisconsin/Oshkosh -- was either

-

' l ' faculfy member p-rov}i_ded*\.an_, expl'ana“tidn of t_he_ireasons fo‘r_his_‘

' - '] | ' : | ' | - K i i H : | '
l termination or a hearing at which this decision cou}d be chal-

l lenged. ‘
."- ¥ " \ »

" . o, '
;‘Iu » : .
N ) , S




ll \ » '. :
" l : In Sinderman; the Texas system did not have 3 tenure policy, '
l - and faculty sérved under a series of one-year written contracts.)
: _ < - S, b
EPTE Professor Sinderman had been thus. employed for ten consecutive years.
. ' In-Roth, the faculty membervih'qqéstion was not contracturally
3 entitled to a 'statement'offreasor'l's for the nonﬁrenew'al. nor to
' . any procedural protection.
I ‘ .The issue, then, if‘n both cases, wa’s whether th‘e non-renewal: -
l , cof the faculty m'einber‘_s contract somehow constituted, a deprivation
R \ ! . _ ‘ . . L
l . of :_fli.bérty“ or “proper_t.y"‘ within the meaning."of the 14th Amendmen‘t.
g I In Sinderman, the Court found that while a.merely subjective
\ 3 - . " v AT : . B ] ' \J_.\
;‘\_l '."expectanc'y".'of re-emp]oyinent might not itself be protected, the -
' ‘/ . ' ' N . . h X . . .
' fadwlty -member was at least entitled to an opportunity to establish
.' / l‘. ‘ ) . . . . " o - .
2 ' ':: - ih a lower court that the College had a de facto tenure policy. ,
Y 1If so, and if the faculfy_ﬁember'é interest fn continued employment -’
s | el ot : , N A
I ’ . . ' o . . .
- | . rose above the mere-"expectancy" of re-employment, then he or
| I 4[ ‘.I‘V ' . ’ " /, \ ‘0. - o , - , oo ___."_,. .
- she would have a "property interest” in continued émployment and. ‘- /
L T IR Ly
' l ~ Y% would be eftitled to some procedural protection before termination. ', =
-" . While a written contract with, e'xpliéi't‘ tenure provisi'_ons _ .
. .’ | | .. . . o LA . . . ' (¢ ' N . ~ | - - . -
’ l B need not be present to create such property .interests, the Coupt-
. S . L \ L " ). ' e ' . ] . h C ‘ e r ‘._",:. ‘ 5
\‘ ‘ 14 ~ "_' : ' . '7’ - . C " . " . E | A : 8-» ) 'J__?"“'j‘:f.‘
\.G S ‘ : o 74' R | A S
' B . o e v . , v s B R
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| nbted thathroof'of sUch:an fnterest in continued'gmployment ,

- would ‘at . least "obligate.collbge'offieeqis.tq grant a heaking‘at

'.non-retention'and'challqnge tﬁeir'shffjciency.ﬁ

' faculty had no “property interest" in continued employment’

. knowledge-.,."and
"recoghﬁged as ésgentyal tbﬁthé;oqdénly pqr§Uitiof5happiness by
.57 = ?rééﬁméh{ﬂf', “I;_héd aJSO'nofed,thap:,gh(l)nfﬁ'cbnstftution-?or

~ free ped

; ‘- » K
4 . ' . "

'.‘ . . J . . .~ . ) ..

/

¥

hi's request, where he.could pe'argormed of the grounds of his
| | 0 " 106 |

‘,Jn Roth, yhere_;he Wisconsin statutory law contained‘speéific
provisions governing tenUre'dr "permanentﬂ.emplo}mehp,.nonsfenured

’

Professor Roth :had argued, h&we#ér, thatfﬁé had'peen’deprivéd of

“liberty" -- in that thé’nonFrénéwajbf hiseibntfaét created a
A S I
stigma or disability iﬁ;ﬁeek)ng'othér*academrc‘employment:

- " The Shprepe7£6yrtfﬁa¢ﬂpfeifﬁugiy'def}néd jﬁtbgftyf toj:

tnclude,thé;ﬁrighf’of yhé'individﬁaljto\¢onthaét; to engage in
oo LT L - RN PRI

any_bf_the c@mmpn'bcgﬁpat}oﬁs of lf%gy to acth%g useful =~
gederafly to enjoy those privileges “long K )
o T S L . S

S 107

ol
I8

ple, there can'be no dbubt that-the meantng of “11p§rty?f_“'.

If? .. ) ‘ . B _. . y ,:'T' . '_ -;__ . o . . . ,. _’ . ) )
e a0 108 e A
.must :be broadfindeéd," L oL ' | R
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In Roth, however,-it was clear that the university did

-7

not damage his standing and associdtions within the academic

LN . il ’ . ' *
3 . . )
;
]

" community’, -Tﬁ‘;coqbﬁ found that,fhe mere non-renewal of his: \a

a

:iimh contract did not, in itself, call his good name, reputation, = *
! 'I;‘ ‘ o ' C- ' . ,' .

: : 109 : , .
honor or integrity into question. The Court observed: "It.

stretches tha-condgpt;tqb.far tq suggest that the person is S
e e N | | ' .
deprived of_'lgberty' when he simply is not rehired in one job

rd

r3

a ’ . 110
but Femains free as before to seek another."

, L : R 110a
. What now appears obvious was, of course, not always so.

\ . L _ _ ‘ : A o\
. €learly, tenured faculty are entitled to pmoceaural‘protec;\on =
A"A | . .  ' &‘ - i - . S ‘ ‘3«\
prior to any disciplinary action; clearly non-tenured faculty
C . ; . : S - ., ‘
are entitled only.to what specific institutional policies pro-’

3

vide. Much.of this now is established by contract -- either

»

R

) oy S - | |

thrcughsinstituqaonal policies or through collective bargaining.'
o '_Ai o - o P .

© .In any event, the basis forjthese agreements and palicies. arpsed

,;‘;

) DL , . A . . . - . -
\from.understandths of constitutional rights as articulated in

|
' . , ' ' ,' ' ~ . ./ o . . ’ : / l ,
the Slochower, Roth and Perry cases. ~ . . S . S
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resident.ah irrebhttéble presumptidn of.noh-re§idéhcy'fof the

B. Student Rights
*# " The Court has likewise been faced with the question of

whether and what student interests must be ﬁfotected by due
o L ERER I .
process. In Vlandis vs. Kline,: for example._thg question

involved students who had been deemed non~hgsrdents'qf a

1

particular state. Connecticut, like otheﬁ.étates, requires non-

residents to pay higher tuitioﬁ'to_attend\its'public institutions.

v
- A !
e

Its law also provided that once a student was classified a non-

duration of .enrollment was created. : S '-.tc

' ' . o ) - \ b
The issue in Kline was not, whetﬁf:\QSf;jtjtgs”éould'CIassify'

non-residents fot'purposes of dispgnate'treatment. 'iﬁat right

was well-established under the équal protection clause. Rather,

‘ .

¥ the Students in question»demanded é;right to'éstablfsh that'they

had in fact become residents of the State. And the Court he{}

o

ythat‘they were entitled to:Suqh'q right,.

. o : : J . -
The ¢lassification in quéstion, and the {rrebuttable
. ’ /
I

[ SRS

\-"‘

PR

presumption it created, were "so arbitrary as to constltute a

. W /e * '.
...u.«»1 2 L s e g S0y T

[y S L S T AR I

denial of due process otﬁlaw " stated the majorlty opﬁnion.tw

»-u,

" ke
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"..-""1 . . ; Lo . ' / l
" The State had other, reasonable alternatives’ for determining.

.:.‘l ‘

bona fide residence -—'and,theSe could not be ignored'mere/y'
_ - - _._'. | | | o
'beéause their applicatjons were burdensome. : '

\

. : . T X
While the-Kline case dealt with the:-narrow issues of an

~

. irrebuttable presumption and.a clear “"property" interest in a

y
financial benefit, it is also ?lear that other student interests
_‘.L . ) ' . . ¥ . . -
) enjoy constitutiondl protection as well,
) Earlier, lower court decisions had‘made‘ip clear that_étd-.‘ _
dents étténding pubiic institutions of higher.educdt;on had-a : “

“property interest” rn'continWed attendante;*and"tﬁaf;tertain"“j“f“‘“f* =

nterest during
Lo P 113 . : r S ]
disciplinary actions." In Board of Curators of the ‘

procedural rights attached to that property i

114 ~
the Court considered

University of MisSouri_vS.'HJrowitz,

whether a student dismi'ssed from the Univefsity}of'Missou%L.'
Medical School for academic reasons was entitled to procéddural

pretectibns. There, each student's clinical performance was -
' ) ’ : v S ’

-

s =7 ] . L P 3 -~
. . x . s . : N
IR N IR I S En A B AN O O E - =
. X . - . TV e R . . .
. > R ‘e . . . - <
. .- . - . .
- . . . . S .
- = - ¢ .

assessed by a. Council of_EValuat}oﬁ -~ a faculty/student body

o which in tufn‘recommended'actiqﬁs to the fécdlty and dean. A" ';,

\

faddlty'mémber had expressed-desatiSfaciion with the?ber?Ormance . '\

75 o ; . . o S W,




- - -

-

-

b3

-

-

R
-~ .

e

[y
l‘
v
v
I |
‘
.
.l ’
[
‘l
'
. .

in aﬁpfobationary status., Lafer,‘this tounci

g

A

~of Ms. Horowitz, and this council recommended ‘that she be placed

¢ < . ’ L. ‘- Y
1 again evaluated

'

-her_*gademic.progresé and cpncluded thé; she should not be con-

sidered fofr graduation. The dean:and'the;university bro?ost' i

~ N

acceptad that recommendqtioﬁ.
m»wiThe,Court_held that the procedure iq_question, whereby the

student was.aﬁvised of faculty dissatisfaction and given an

opportunity to improve, fully,met'14th Amendment standards -- if

. ~-any such protéptions were required at qlll Ms. Horowitz had

<

atleged that the dismissal deprived;her of "liberty," by ihpdiring -

her opportunity to continue in her meqichl education or emploYment

- ' : 115, | i . o
in the medically-related field. But the Court feund no need - |
e ¢ R | - Lo
to determine whether any liberty or prope¥ty interest was at stake,
A S L i o

v
f

fnasmuch ééfany such,intere;t which might have existed;wés properly‘

protected under ‘the ihstiﬂuti&n'; diSmi%ﬁal.procedure.'
4 | “ . . . ‘;’ . | : ‘. I:' .
No formal hearing, as might be needed in a disciplinary action,
¢ - . Sy -

. . - " i. _ :
- Wwas held to be required for academic dismissal. "In so holding,

the Court also recognizeg that:

, RS - ' . f

“ . B .
[ . , IR
. [ K
. .{ . : . .
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v Substitute."

and thereby risk deterioration of many beneficial aspects of the’,

|-

!
[ S

“(T)he need for flexibility (under the 14th
Amendment ) was illustrated ‘by the significant -
difference between the failure of a student to meet “

. academic standards and the violation by the sgudent
of a:valid rule of conduct. This difference calls .
for far less stringent procedurdl requirements jn the
case of the academic dismissgl.ﬂ116 )

-Mr. Justice Rehnquist, for the Court, further wrote:

"Like the decision_of an individual professor as
"~ to the proper grade for a student in his course, the
determipation of whether to dismiss a student for
academic reasons requires an expert evaluation of
cumblatiive information and is not readily adapted to
the protedyral tools of judicial or administrative
.decision mzﬁing.' Under such - circumstances, we decline
to ignore. the historic judgment of educators and . . )
thereby formalize the academic dismissal proce$s by

~(requiring a hearing. The educational process is not by = . -'\

nature -adversary; instead it centegs around a _
continuing relationship between faculty and students,
one in which the teacher must occupy many roles --.
educator, advisor, friend, and, at timSi, parent

J117
In'another, even more télling comment, the Court deélinegxﬁto

further enlarge the judicial presence in the agademic community -

AN

~ N
faculty-student relationship," observing, "as"did the Massachu- N

. " o . | \ |

setts Supreme Judicial Cou_rt'over 60 years ago, that a shearing. |

. S o ~ T
may be 'useless or harmful'in finding out, the truth as to.scholar-
" 118

'Ship." : ¥ . P
' . ! |
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| Aﬁa;so. it is settled that, under the Constitution, actions

by‘stdte-supported,lqsti;utions of higher education are state
actions -- subject tb the "due pfocess clause" of the ®M4th - v

Amendmént. lﬁ-is also clear that actions by public institutions

which affect individuals'may-well impinde upon~"libérty“ or

pe . -
' ! ! “M:‘

\ . L : .
“qngperty“ interests,‘and thus give rise to procedural protections.

Cleajly{ students have a "property" interest in.their _continued
b ' N | o | .
at%endance at public institutions of higher education. LikeWisg;

-—

Y
2

M . 1 o A . .
faculty and othFr employees hqve a "property" interest in their
icbntrqctual employment rights; and they also may have a "liberty" . °

interest in actions which'adveﬂgely;affect-tneir professional

standing. - _" ""
The "process" that is “due" relates to the rigﬁts éffected.

But the 14th Amendment clearly requires that in disciplinary -

¢

actlon;_-- whether_agajnst employees or students -- the

individual. have a notice of charges, an opportunity to face
accuéers”and offer ‘rebuttable for an objective forum“with a

o ) u

Y

truth-seekingifunction. ' : y o - - L
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.Nhilé the tréa;ment'of'thosé-matters dfté Qé;érnﬁehtdl
| n%turé'-% fhé? i§,~relaied to employment or'd;;ci%lipe':;'nquike§f
| strié%'adheréhce to ce;taih_prqcedural_reéuireméﬁts} thg-Couﬁ£<J
‘was'loath_to'impose.guch reqUirémentS or'pro;eQuresaLniacédémic

- ..

matters. The-distinction between the university as a mere pdblic
- ) ) . LY ‘ . \ . .

- agency versus ‘a unique,academic'communlty wds thoughtfully
. . ] L _"-

-

.recbgnized'and;tarefully drawn in the Horowitz case.'

]

v »
. Gn-

Again, whai now seems obvious -- that a publi@ﬂcollege or ..

. university is constrained by certain lgbal (of.consfitutional{
. ¢’ . o -' . : .

requirements in its treatment of students - wasfnoi alwq]s SO,

¢, '

In those halcyon;da}s of iﬂ'loco parentis, dean$ of studepts

were said to have meted out.justice that was swift and firm
. ' J“ o

'without'regard to brédedural-niceties._‘Today. howevér; those

-~
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th Amendment. In Hadle
College District of Metrfopolitan Kansas City, 39; .S.250 (1970)
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