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. two papers and two sets of comments regarding those papers. Studying
the relationship between rural poverty and water resources in the

difficulties any outside intervention may face. (PM)

Focusing on cultural 1n£1uences and minority control
over water and mineral resources, this workshop collection ¢ontains
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Southwest, the first pape:, by Helen Ingram and five others, examxnes
how water is important to the “poor and basic precon&xtzons ‘to :
improved water use by the poar. After 1éept1£yxng the Southwest' s » c
poor as mostly Indzan and Hispanic people, the. paper discusses ,
regional patterns of water.control, water use by the peoor, economics

of witer, the poor who do an@don't control water,-apd communal

values of water.. Conclusions shggest water contrel by poor. pecple ané)
strong cemmunzty in-put regargi water allocation could positively
affect economic: development. Propegsing areas of pelicy analysis based,
on current issues ¢tonfronting natural-resource~owning Ifidian tribes :
as landowners and governments, the second paper, by Susan Williams, o
prev:des an historic overview focusing on tribes as landowners and )
their Hifferent resources including water, and minerals. It then.

suggests -a research agenda and concludes at although resource

development demands careful consideration tribal members,

resource-owning tribes can improve their economic well-being.

Comments provide examples of cultural differences illustrating |
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. " PREFACE - . o

o

In the summer of 1983, with a grant from the Ford Foundation, Resources for the :
Future convened a workshop on “rural development, poverty, and natural =~ Ee
resources.” Over forty leading researchers and community@evelopment leaders ’
'~ participated in the two-and-a-half day workshop. Workshop discussions- were

*

organized around ten commissioned papers, ccmmcntatork’ remarks,anda ' '

luncheon address. The papers covered broad issues of rural dcvelopment

resource ownership and use, and the incidence of poverty and its mlanonslnp to

natural resources mchxdmg six case studies focnsmg on specific resources m T

vdriousgeographic settings. ~ .
The workshop papers and the comments on tbem are available in a six-part

series.as follows. An overview paper summarizing the key mp'ics and issues

o dxscussedwﬂlbcavaﬂxhlemmcsprxnggfig% s , ) ST

~

.'¢
Y

Sociodemographiic and Econoinic Changes in Rural America, by Kenneth L. Deavers  and
David L. Brown, Economic Research Service, U.S. Department of Agriculture; thh

* comments by Ronald C. Powers, North.Central RegionaRCenter for Rurak |
Development, Iowa State Umversxty

. : . . o ' R
 Rural Policy: An independent View, by Edward J. Biakely, Insmme of Government .
Studies, University of Cahfcma Berkeiey .
e .. Partll

‘D
v -

Inmme Distribution, Poverty, Natural Resources, and Pubfzc Policies: Concepmal and .

. Research Issues, by Emery N. Castle and Mark Goidst:m. Resourm for the Future, Inc.; _
with comments by Philip w Raup, Department of Agncultural and Applied " R
Economics, University of anesota . .

-

PartIll .

Real Income, Poverty, and Resources, by In;ing Hoch, Julie Hewitt, and chky Vzrgm,
Resources for the Future, Inc.; with comments by Edna Loehman, Depamncm of

Agricultural Economics, Purdue University. .
, : ) i

&
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Part IV

Ownership Patterns of Natural Resogrces in Rural America: Implications for Distribution -

of Wealth and income, by Marion Clawsos, Resources for the Future, Inc.; with
comments by Robert G. Healy, Conservation Foundation.

-~ -

“Part-V

The Cisy House and the Country Ham Land-Use Fahqus and Rtmzf Poverty in tfw
Northeast, by Frank J. Popper, Resources for the Future, Inc,

" Coal, Paveny;and Devetopm:: Policy in Eastern Kenm::ky by C‘ynthxa L. Duncan and

. William A. Duncan, Mountain Association for Ccmmumty Ecofomic D:ve‘fopmcnt.

Deve!op.rmu and Management of Eérest Resources for Rural Development in the Pacrﬁc :

Northwest, by Joe B. Stevens, Department of Agnculmrak and Resource Economxcs,
Oregoa State University.

Natural and Human Remces Ma}or Pug)&c Policy and Minority Rural Land Ownership,

Management, and Use, by T. T. Williams, Richard Moxse, and Avery Webber,
Tuskegee Institute; with comments by Paul B‘i‘rkley, Department of Agncultural

Economics, Washington State Umvc:sxm Brady J. Deaton, Department of Agricultural.

Economics, erémm Polytechnic Institute and Staté Umvmxt)&, and Marty Strangc.
Center for Rural Aﬁ'mrs .
‘ ?

Part VI
) - .

Water and Poverty in the Southwe. jHelen Ingram, University of Arizqoa; E Lec
Brown, University of New MeéxY0; Gary Weatherford, Sahta Clars University; Gil
Bonem, the Center for Natural Resmm Studies; Steve Mumme, Colorado Stxte
University, and Wade Mamn Umvexsnty of New Mexico.

Indian Natural Resource Devekzpmm{ The fmpacr on Poverzy - Overview of Issues, and
Propésals for Research by Susan Williams, Fried, Frank, Harris, Shriver and
" Kampelman; with cominents by John Folk-Williams, Western Netwatk and Alien V.

Kneese, Resomcesforthef“umre Inc,
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: A "~ WATER AND POVERTY IN THE SOUTHWEST
{ by Helen Ingéem, F. Lee Brown, Gary weatherforS;
Gil Bonem, Steve Mumme, and Wade Martin
i ~ '
. - ‘ .
Introduction
A o

.

Hestern weter inetitutiens are undergoing fundamental change. ! The

confluence of essentially full approprigfion ef surface water supplies,

~ -

f
- mining of groundwater aquifers, expandi économies ene population, and"

declining federal development funding has ¢ ted strong pressures that are
ahifting éhe region’s water insfitutions firom thajr historical, almost ex-
clusive, focus on.develepment\ Inereasingly«the functions performed by
these institutions are better described as.water management in which con-

. <Servation, reallocation, and quality enhancement assume greater impertanee1

"’“ relative to the- traditienal development activity. - f N

d j Yet, amid thisxphangtng institutienal setting, the Seuthwest2 ‘remains

- the location for séﬁe of the more intractable probleme of poverty in the‘
nation, particularly these fennd on many Indian reservatiens in the region.
Moreover, in the arid Seuthwest water is ccmmenly pereeived to be the ein-L
gle most- impertant determinant of generel human welfere.3 The relationship
between water an? poverty in the Southwest t.herefere effers an important
case study for the general investigetien inte the eenneetion between pover-
ty and natural resources that is the subject ef this werkshop. Of even
broader signifieance for the region’s peor, given the ehenging "rules of
the water game," it is important te ferret out a clear understanding of the
ways in which water is important to the poor if broad strategies relative

to water are to be formulated and successfully implemented.

*

The principal research underlyingﬁgﬁis paper was conducted through a grant
from the Ford Foundation to the Center for Natural Resource Studies of the
John Muir Institute with which all - of the authors are associated. Addi-
tionaliﬁfﬂelen Ingram is Professor of Political Science at the University
of "Arizona, F. Lee Brown IS Professor.of Economics at the University of New '
" Mexico, Cary Weatherford is Visiting Professor of Law at Santa Clara Uni-
versity, Gil Bonem is with the Center for .Natural Resource Studies, Steve
Munme is Assistant Professor of Political Scpence at Colorado State Uni-
versity, and Wade Martin is- a Research Assistant at the University of New
Mexico. Substantial assistance from the following associates is gratefully
acknewledged: Dean Mann, Ann Jones, Karen Tsao, Denise Antolini, Matreen '
Burdetti, Catherine Vandemoer, and Ramona Peters. (
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In this paper we will pravide tentative answers to two questions about

water and poverty in the jregion. . : - . oo,

1. How is‘ mter’ ortant to the _poor in the Sauthwest"

2. Wwhat gre\gbnfbasic preconditions to an improved use of water by '
the poor of tge region? s | A SR

In answering theqe.qugstions, we will first provide a“br;ef overview
_of rural pévérﬁy within the region,’ thef changing path in control of

water, the general pattern of regional water use, and the use of water by

>

the ‘podr., Subsequent sections will examine ¥oth the economic and communal
values that underlie the eontnol and the use of water by the region’s pocr.’
The interplay of those values is summarized in a‘section entitled "Kater is
Different;" which is followed by a coneluding section that provides’ tenta-

tive answers to the 'second question posed above. -

-

«

«

Some Basies About the Rural Poor and Water

Who are the Southwestern rural pocr? Ta address this question we must
first give some context to the meaning of poverty. - Low income 48 clearly
- an element in the poverty ecndition, but 1t is not the relative geonomﬁe
status alone that signals poverty. Instead,ﬂpoverty also connotes an

¢ inability on the part of people to exercise substantial control over their

own lives and to cope effectively wiph outside pressures. Peor people Q;“E‘
often lack the level of educaticn neceslary to . perform suecegsfully in
complex modern society. ?urther, they evidanc? symptoms of social stress,‘i xr\
such as high levels of alcoholism: Very frequently poor people alsc suffer
substantial social and political barpiers when their poverty eondition is
tombined with *an accompanying statis~as racial or religious minorities.

Using income as our initial poverty screen, and culling the available
\ 1980 Census statistics,& we conclude that the Southwestern rural poor are
mainly Indians, Upper Rio Grande rural Hispanics, and some Mexican-American ‘
immigrantsiglong the border. Of course, there are poor Anglo farmers and
not all"Indians are poor. But indians and rural Hispanics are the main

groups ecnstitdting the rural poor:g‘ This conclusion was reached insa

series of sﬂupsQD First,* we analyz available census data that {nvolved

county aggregates. These g§gregates hide intracounty variation but should
yield valid. comparisons' between counties. We emplcyeé a dual inccme eri-
terion, including both county per capita income and percentage of persons
. /- - }

TN
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below the official poverty level. Our informal "rules ef £humb” fcr desig-

/
nating afcounty as a poverty caun@y were : &(I) its per capita ineome was
less thén ?5 éEEgent of the 1980 y.s. level of $9,411; and (2) the ‘percent-

' age of persons living under the pcverty level in the county was 20 percent .

or moqg_s Table 1 contains data on per capita income and percentage of -

\
persons below poverty level for the' Southwestern poverty counties.

-
by

® ) . “

\Tahle 1.. PQveﬂty Counties of the Southwest T | .

i e : -
‘ ) 1980, per Percent below official
- capita income =~ poverty level, 1980
(dollars) "' )

i - o : ‘ o -

Arizona ) 8,814 Cu 13,2 ¢ .
Apache County . , 5,437 / 40.0 :
Coconino County o 7,040 20.4
Navajo County . ; 6,229 29.7

Utah o T 7,681 - | 10.3
San Juan County : . 5,082 v 31.9
Wayne County ' A 6,354 b “\\ 22.3

Colorado - C T . 10,033 : T4 &
Conejos County 4,139 \ : 30.4 .
Costilla County L.t E,96T - 36,1
Huerfano County: _ - 6,177, Y 20,2
Los Animas County : - 7,056 - 20.4
Saguache" « . | " 5,698 ‘ 26.8

New Mexieo . - 7,878 . g . 17.6 ~ N

Catron County e 5,171 o+, 23.0 -
Dofia Ana County; : . 6,328 ' - 22.7
Guadalupe County~— ‘ 5,691 - +  30.5
Luna County - . 6,985 . 23.3
McKinley County _ £,032 ’ - 36.8
ffora County . CoU, 473 . , 38.3
Rio Arriba County 5€588 ‘ 28.3 -
San Miguel County ‘4,894 D 30.8
Socorro County ' L 5,366 -7 . : 29.6
Taos County to6,128 ¢ L, 215
Torrance County : 6,016 . 23.3

United ‘States k 9,411 ’ . 13.0°

Source: U.S. Department of Commerce, Bureau of Eeonomic Analysis,
Survey of Current Business, April 1982, volume 62, no. 4; U.S. Department
of Commerce, Bureau of the Census, 1980 Census ,of Population, Summary T¥Pe
file 3, table 50, state summaries.

. A ) 3 ,
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;' When we review demographic data for these counties we *find that thdy
are mainly Indian and rural Hispanic although exceptiifs exist. All of the

three po;erty counties in Arizona are in-the riortheastern part of, the state

S _reservation. A portion of New Mexieo'poverty is alsc in the southern paré
, of the state and appears to be related to Mexican immigration.

L

where the huge Navajo reservation dcminates census statistics. One of th
two Utah paverty counties (gén Juan county, Utah) is also located in
Nava joland. The other Utah poverty eounty is quite snall with less than,
2,000 people. The poverty counties in Colorado are all in South central
Colorado, mainly in the Upper. Rio Grande drainage. Demoggafnically these ’
rural Ceoclorado counties are characte?%yed by high prcportions of Hispanics.
A1l have more than &0 percent of their population of Spanish origin and for.,
two ‘of the counties this proportion exceeds 60 percent. ‘New Mexico has
twelve poverty counties and .five of these are in north central New Mexicq,
in the Upper Rio Grande drainage. In all five of the northern New Mexico
eounties over 65 percent of theib populatiigzis of Hispanic origin.

Another New Mexico poverty county,- McKinley, Jis dominated ‘by the Navajo

. That low—income people in the Southwest should also tend to be racial
minorities is not surprising, given the syndrome of multiple disadVantages

) which typically aceompanies pbvérty. Lack of education and high levels of

- drug abuse also tend to fall upon ‘the shoulders ef these same low-income,

minority people, We examined census data on edueational levels in South-
western states and also the Natianal Institute of -Alcohol Abuses data on
alcoholism rates by counties. With some rare exeeptions the poverty ,

eounties had low levels of educational attainment and high levels of

'afcohol abuse.

+

We have noted that American Indiansare g key group in the socuth-
western rural poverty picture, and brief note may be made that there were

some 176,000 Indians living“on reservations in the Southwest in 1880. 7

" There are additional Indians 1iving in towns and cities of e Southwest.

0f the reservation Indians, 110,000 areg Navajo; 18,000 are Pueble; and
7,000 are Papago. fTable 2 lists American Indian reservation population by

. . »
state. L.
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Table 2. American Indians on Reservations in the Southwest, by State

State , " Number

“Arizona. | : 113,754 .
D Utah ‘ - 6,878
, oL ‘ Colorado . - 1,966
. ‘ - _ New Mexfico ' o . 53,518

-4 g ' .

o Total | . 176,116 .

" Source: U.S. Departmen{ cf Commerce, Bureau of the Census, 1980 '
Census of Populaticn General Population Characteristics, table 55, state
summaries, Ps

¥ ‘ ’ «

-

Control Over Water

. - f n &
The water rights syétem of the Southwest 1s highly complex. Moreover,

i1t treats most Indian.tribes differently fram rural Hispanics. A brief”
» summary deseription is needed for context. Tor hunters and gatharerss whe
mfved from water source to water sourpe in the region for thpusands cf
‘years, water-use customs were relativaly simple. Subsequent agricultural.
" settlement, particularly during Spanish colonializaticn (15&3—1821), gave
rise te the need for a systsm of enforeeable rights to the use of water.
Fermally, the Spanish colonial system honored grants of wateér made on A
parchments issued under authority of the king.? In practice, disputes_over
water use were seldon: resolved by. colirts and‘officis;s“on the basis of
written title alone but also took account of prior use, need, third party
gights, igtent, governmental Qyiorities, municipal and Pueblo preferenees,‘
. and notions of equity and common ggod.TQ Both the- Spanish and the later o
Mexican (1822-1846) reign saw water allocated in a process balaneing formal
title claims with people’s needs and expectations. .

Water rights ereaped under Spanish and M&xidan rule were recognized by
the United States by a protocol Aecampan§ing the 1848 Treaty of Guadalupe
de Hidalgo. Congress did not prescribe a water rights system for the
region, leaving the territorial legislaturéskand courts free to declare a\
-publie interest in water while rushing to make rights private through the

rule of prior appropriation (first~in-time, first-infright)£12 Federal

14
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rights in navigable water were, announced only oecaqionelly and the legal
doctripe. of reserved water rights for Indians was not pronounced by the
U.S+ Supreme Court until 1968 13 long after most Indian reservations had
been created. Similar righte Tor reserved federal lands, such Mg national
‘ } forests and national parks, were reeegnizedrgven later, in- 1963 Th
Several  strata of w&ter rights thus were laid down in the settlement :
of the Southwest and persist today: (1) pre—1848 rights &f ‘use offieially
o . granted or awarded under Spapish;end Mexioenrreie; (2)=post§1848 apppOpri-
. - ative rights perfected under territoriei and state law; (3) sundry rights < O
assert{ed by states over their public waters' (4) federal navigational and
‘reserved rights; .and ( 5) Indidn reserved rights. His/p‘h‘/dss hold" ‘both
pre-1848 end post-1848 rights. Indiens varioysly hold or claim  pre~1848
‘righte (for example, Pueblo. or aboriginel) and, reserved rights. Meny of
, , these letter rights have not been quentified or adjudicated leaving .
‘ considerable uncerteinty about ‘their exéent 15

pe

Regional Patterns. of Water Control and Use

The assertion, exeroise , and meintenancet of Hispani‘e and Indian water

# rights occur within a 1arger regional contéxt of watér: allocation, oontrol,
and management. The regional water context is characterized by eompeti— .
16° )

\ tion, complexity, and ohenge. Shifts in the eontrol of water are visible
and will'agféet the poor of the region., The trends include rising non-
irrigation demand for ueter,l? both oﬁf—stream municipel—industriel and

.instrean environmentalnreereational'78 reallocation19 and improved manage-
nent,?? reflecting fiscal austerity, water’ rights quantificat on! and g
transfers, and higher standards of effioieno&;zztand alperéd”goéerﬁmentel .

* roles in water management, most noteély a declining federal presence.23 . R

Overall the regional pieturgkis eleerly cne of rapid population
growth,ea meening mounting demand for domestic, municipal, and industrial
weter as seen in table 3. Although the largest consumer of water continues

\

to be irrigated 'agriculture, its share in the regional total consumption

dropped s;gnifieantly‘from 1970 to 1980. . In termg of control over water,

) the pattern i{s seen as more pronounced because the eequisdtion of righﬁs .

i‘ for substantial, but untallied, amounts of agriculturel ;eter by eneréy
extraetion, refining,and production oompenies has escaped full noti;e.

‘Much of that water continues to be used for irrigation pending the de{erred -

> | | T _ RN
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Table 3. Southwastern Water Consumption by Use, 1960—1980

Water consumed . o
(milliohs of gallons/éay}

. | . 1960 1970 1980
Public supply }: i | 237 . _ 453 899
Rural uses g8 - 158 137 -
Irrigation . 11,300 14,400 11,700

Self-supplied industry . 100 . .289 I 529

T
o

Total . 1,135 15,310, 13,265

L aw

x

, Segg ces: U.S. Geological Survey, K. A. Mackichan<and J. C. Kannerer,
Estimate

se of Water in the U. S., 1960, Gealogieal Survey Cirecular 456,
U.3. Department of the Interior; C. R. Murray and eeves,‘ﬁstimated
Use of Water in the U.S., 1970, Geclogical Survey. Circular 676, U.S.
Department of the Interior; and We B. Solley, E. B. Chase, and W. B.
IV, Estimated Use of Water in the U.S., 1980, Ceologlcal Survey 5§§§ular
1001, U.Se Department of the Interior,

” - .
industrial development. The combined municipal-industrial demand is ‘se-

-

lectivelx shown in emerging markets and esealatins water prices (11ilus-

trated by over $10,000 for the right to a consumptive acre~foot of water in ﬁ’

Santa Fe, New Hexica), and in the imposition of ‘water conservation rules
(see, for example, the Federal Reelamaticn Reform Act). 26 -Generally speakA
ing, there 'is a marginal shift of eontrorxever water in the Southwest to
those having the greater ability to pay,z? pesing challenges and cholces to
the poor who now control or léy claim to water. For those tribes which do
not conirol, or only partially control, the water to which they have
entitlement on paper, the rising economic value of water makes actual
control increasing!y difficult politically. Even for rural Hispanic
communities that contain adjudicated rights, the increased m&rket and

* policy emphasis on eeonomically efficient water use brings increased need

for careful maintenance of title and pressure far individual’ 3ale of

rights. -

3 . i

Water Use by the Rural Poor . ) ot

.+ «Far and away the largest use of water by the rural poor is in agrieul-

| tur'e. - What crops af'e grown, the size of‘ famm, and whéther or not there is

i

12 ;
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‘ T irrigation vary with locality and culture. Hural Hispanies of the ﬁpperP
I Ko Grande‘have quite small farm units, and agriculture is often partttime
mplcymant fcr mer whcwhold Jobs in nearﬂf’cities. Produee aupplements

oth the family diet and. inccme. Mang Hispanics farm very much ag' their

i fcrebearers hava fcr hundreds of eara, uaiug the, ancient irriga;ion sya-
F tema, the - Acequia Madres. -~ AlfQifay hay, and a fey vegetables, including
“ chili, are the\maj\r produce, , and the alfalfea’ aé; hay are fed to livestock.i
' Crops are. irrigated, and faiply sizable amcunts of water are used. Thp
share of ccneumptive use of water in agriculture for ruraI/Hispanic coun-,
ties 1n 1980%°

San Miguel 92.4 percent and gacs g5 percent. The prcpcrticn of water

was ae follaws: Mcra 86.6 percent, Rid Arriba 96.6 ?ercent

allocated to irrigated. agriculture in these counties is generally higher .
- than.for the. State cf Nev Mexicc as a whole, which according to the'State
Engineer”s- office, 1s 86.4 percent.29 o '
" The backbone of the Navajc agricultural economy is sheep and goat
. Brazing. By custom, a Navajc s herd 1s a s}gn of status .and weaitasand has
represented security agaiu§t bad times. Epday,;uerdiag is done by ‘older
I members of the‘familyq(bg ycuag chilarea; and by the most traeiticnal
members of the tribe. KChanging‘patEerns of land use, inecluding strip-
mininé of coal, has threatened grazing in some pidrts of the reservation.
I BN (‘ Because forage 1s rain-fed, the percectage cf water consumptively used in
- irrigated agriculture in Navajo—pepuﬂgted ccunties is relatively emal

instance 73.1 percenf in San Juan County in Utah, 30 and 39.9
31

McKinley County in New Mexico. But a newer activity, the Nfajo Indian
Irrdgation Prcjecéf plans to irrigate 333,006 acres with»KS,GOO‘acres
presently under cultivation. The volume of water .used by this project is
fairly' large, although sag}l in comparison with total Navajo wacer rights .
claims. ) ‘ i

Water use. by the Papago is in flux. The Papago dealt - with their
desert envircnmect thrcugh migration and seasonal agriculture that tcoﬁ
advantage of "monsccn" rains. The use of water in agricultare ds still
{mportant to the Papago in providing a home base from which they migrate,
often ¢o pard-time, or eeascnal, employment*in town, but the nature-of
agriculture Has ghanged. The' consiruction of wells was crucial to cattle
grazing, an activity that is still of céhsiderableﬁsﬁgﬁgmic importance. A

few hundred acres 1is under {irrigation, raiaing cottcn and alfalfa near
A | o 13 'U
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Tucscn, but falling wier tables caused by groundwater over&raft by Tueson
rand the_mines have -delivered only an insecure supply’cf irrigetion water

. ' frcm Papago wells. A significant amcunt of Pap&gc water is being usec in
e ccpper mining on leased reservation land. The 1983 uater rights- settlement

2
' é\ contemplates large increases in irrigation, but is not yet implemented.3

S ‘ Although watér use "differs considerably among Qiffcrent groups of the
rural poor, the abcve discussion reveals sdme constants. Agriculture is
2 everywhere a primary consumptive user, although agriéﬁltuce varies. Tn
| ~ every case, -the agriculture upon which wates is used brings more’ than
¥ © simple economie benefit. Typiecally it is an impcrtant part of the life-
;tyle, even though it may be a part-time activity.‘ Such agriculture
attaches indigenous pecple to a place and prcvides a link to the past.
Even tne part-time farmér may gain from agriculture a sense of security and
inuependence from the predominantly Anglo world in which he or she may ue
d‘&lcyed. . ' e
‘ | S ‘
“"Tce Economie Importance of Water
with this backgrcund gt us ncw«focus cn the first questipn posed.
ch is wateﬁ impbrtant to : thé regicn s pccr* More narrowly, let us ini-
tially fccus exclusively on the-éccnomic dimeusicn of an answer.
. Given the predominance of irrigated agriculture as a consumer of water
v in theL::EEQaf'ig is nct surprising that there ‘have _been a- number of em-
S pirica udies of the economic value of water in that ~use, particularly
Y rclative to othér uses. In a 1963 study of New Mexicc, Nathaniel Wollman
and asscgiates first documgutec.the conglusion that ir;igatec agriculture
typleally yields a lower .dconomic return on water than municipal, indus-

- trial, and. energy uses.33 Kelso, Martin, and Mack provided additignal,

.

extensive dccumentaticn of the same conclusion in a 1973 study of southern o
34

Arizcna. fhey indicated that forage and small: grain crops--alfalfa, hay,

barlsey, scrghum-«have t{s lcwest returns on water. Cotton and corn a

omewhat higher. Only a few fruits yield returrﬁ on water that match thdse
i_ industrfal and municipal purpeses. In a 1974 study, Howe and Orr showed
that in western Colorado and eastern Utah the eccnomicf%eturn cnhigrigaticn
water i3 also fairly lcw,?S Bqth Keith36 and Gisser, et al.,37 have shown

that the economic return on water in irrig;ted agriculture is much lower

H

H

.
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than in"the géergy oeotor in Utah and New Mexico. Moreover, recalling the’
discussion above concerning the pattern of water use by the rural. poor, ;z

is precisely the crops that they oustomarily grow that provide\ the lowe
r&urns on water. . ) A -
Thus, an initial conclusion seems clear. To‘ﬁhe extent that the rural
« . T poor control and use water for irrigation, the results are relativ‘iy low”

valued eoonomioally.38 Note the qualifying phrase, however, for 1t j? an

impeortant distinction to which we will return below. A
A second oonolusion 1s really a oorollary of the/first. For thone
“rural poor who oontro} water, water per se i1s not a parrier to their eco-
Anomio‘iﬁprofement."For,olariﬁy,'oonsider first a similar conclusion for .
the rogioﬁ as a whole. Nameiy, water-avoilability is not a barrier to
‘economic growth in the Southwest at present or in the foreseeable future.
To see this, supposegthat the Southwestern economy is expahding at a
-moderate rate but encounters in;rea;od soaroity of water relative to the
number and extent of ‘dosi'rod uses for 1t. TIf this ‘oequés and if, moreover,
~ water institutioms are sufficiently flexihle, then water will be trans-
ferred im the market place from.uses with low economic value to uses with ‘
M gher economic value. Water will ‘be transferred from alfalfa, oorghum,
and borloy‘produotion to munieipal, indusﬁrioi, and'énergy uses,’ and eco-
"nomic growth in the Southwest will continue. But this 1s just the process
* that is already ooourring; Thus, water does not impose a barrier to re-
gional growth although it does: signifioantly affect tfie structure of that
growth Qy {mposing limits on existing patterns of irrigated agrioulture.39\31\~
Returning to the original, parallel conclusion for the rural poor, a
similar reasoning applies. To the extent that Hispanigs and some Indian
tribes oontrol ‘water and use it in low-valued economic ways‘ithon the water
r itself is not a barrier to economic improvement because with céntrol goes
the authority to shift it to higher eoonomio uses as opportunities arise.go
) Control of-water’' is therefore an important separator of the Hispanice
and Indian watg?\pituations, with some tribes in an intermodiate status
. because of restriotions on transferabllity. We will have to eopsider the

-

two cases individually. f -

L]

One last strietly economio conclusion, howevor, applies generélly to
those who\control and those who do not. With oonhinueo regional growth
fd%?bined with' nearl; full appropriation of water supplios, the market value

\.
3
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‘valuable asset within the region. 'In short; watef provides a eignifieant

- with other related factors complicate a shift from the current pattern

» * . -~

4

of water can be expeeted to increése over coming deeades., Although future '

increases may not be as dramatio as those.in the recent past the grester T4

abiiity to pay of the newer uses pnomises te maker water an inergasingly’

r
' -

opportunity for future eeonomic gain. > . < ‘

~ ¢ -

- » Those Poor Who Conkrol Water-

*
.
‘ i . 'Y . . - | . . . .
L] h - : . . Y [4
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. { ' . W . R
- - F— - . . ;

For .those rural poor who control water and continue to use tne water

s
»

. .

- in produeing low-valued eoonomio erops, both of our originig questions re-

quire that we ask why.' If economice improvementzis a goal, then why does
e

the cnrrent pattern of use persist? L ‘ ‘ L - .

1. Rural Hispanfiocs and Indians who control water use it in low— N
economic-value activities because there an} ho alternatives. This hypothe-
sis might be labeled the "economic stagnation" nypothesi . Because there \\
aﬁl ppetr Rio

Grande drainage, there are no alternatives for using watér; that is, there .

is general economic stagnation on Indian reservatiobs and in. the

are very few’ munieipal minihg, industrial, ‘or reereatienal opportunities

for using water. . A . : ’ - R
. 2. For rural Hispenios, we can hjpothesize that water is used in lown

eéonomic~value activities because there is -awareness that the real velue of

their uater rights is rising}rapidly, and they use water ourrentlyfonly to

preserve tnes‘ rights for futupre sale or lease. This hypothesis can be

e
labe%gg the "speculation" hypothesis. It eaﬁnotxbe readily applied to .

Indian tribes since these rights are not held"individnallﬁ; In addition;
the previously mentioned restrictions on the transferability of Indian
rights make them iess suiteble for specnlative holdings. . :D

8. Although wate itselﬁ may be available for other uSes, problems ,

' Possible examples {nclude lack of access to capital, the partible inheni-

tance tradition (which has divided a land‘into small plots), or lack of

developed entrepreneurial skills. . v .
g, X H‘ter i{s used in low-economic-value aotivities because there are

higher communal and cultural values tnat are currently better ser?ed by the

i

existing pattern of use than by other uses.

16
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" This® hypothesis portrays water as’a socially and culturally integret-
igg faotor for rural Hispanics and Indians. Tt necessitates a broader
pnderstanding of water as different from ofher oommodities‘ To the extent
P is behavioréily desqrﬂptﬂve, it- has strong implioatione for the design
of weter—oriented strategies f&% improving the lot of the rural pooni.

’ﬂ_ - - Each of the ebove Hypotheses has some cogency on the basls of avail-
- | able euidenpe, and it- 1s poskible that each is at least pertiaily descrip—,

T | tive sinoe they are notf’ mutually exclusive. Thé last hypothesis, ehioh-day‘
be termed the ™water ie different™ hypothesis, has strong;~§upporting'f
circumstantial evidence and, as mentioned, strong strategic implications.

3;yoreover, it Has been»phe center of étfieast‘intelleotual deoete;for‘some'
time.( It oohsequently éeserves expanded attention and is, in faot,,oentrai
to the theme of “this paper. Before undertaking that task, however, we

~ ~retufn to the seeond grouping éf the.rural poor. f

.8 ; S .
V £ ) ' N [N PR
o Those Poor Who LaoKKControl Qver Water

<t
¥

For‘thoee poor'#ho‘laek control over. water, notably most Indian tribes
of the region, the eoonoﬂto importance of- water mﬁst be caft in the sub-
. Ajunotive. What would they do with the water if they had oontrol over it?
Would 1t makela d1Ps

noe tohtheir impoverished condition? The answer to
- . these questions is ven ‘ore complex than in the case of the Hispenios in

the Upper Rio Grandg ‘
Some would undoubtedly argue the oontrery~ eamely, that the best evi-
dence of what Indians would do witd additional control over water is simply,
| &, - ee{érmined by looking at what they do with water they already control. The
pattern of water allocation that presently exists opfthe Navajo or Papago
reservations, for instaeoe, concentrates water use in. egrioulture, primari--
ly in iow-value crops. Indications are that additional supplies would be
allocated in the same patterh, emphasizing egrioulture. Witness the pro-
"spective use to be made of the 508,000 acre-feet qf San, Juan water for
which the Navajo Tribe may have bargained awey some of their Winter Doc-
trine rights. The Navajos plan to eventually irrigete 110,630 acres of
eropland in the huge Navajo Indian Irrigation Projeet. The financial
returns from the venture have so far not been impressive, and operations

have' yet to show a profit. The project has been plagued with management

Y
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problems. and a limited market fcr[the prcddcte.&?' The Papego “Tribe plans
to allocate a substantial portion of the water they received in the
Scuthern Arizcna Water Rights Settlement Act (Ehrc gh which Congress
settled their Winters claims) to irrigated agriculture. The eccncmic bene-
fits of such a prcject are difficult to predict, but the experience of the
Papagc with irrigation projects in the past has been dieappcinting.2&2 Yet,
~ in our judgment the'prcpesitice that ccntrci_cver water would not economic-
ally benefit the Nevajc or the Pa\ago since water wculd only be elloeated:‘
. tc agriculture fails to take acccunt of the severe institutional and. po-
Iitical constraints under which thegp tribes have had to make alloecation
décisions. The circumstances jnder which Indian people have wrested actual.
control cf water have so preccnditiened decisions that i% is impossible tc
tell. frcm experience how Indian pecple would allccete their water 1f un-'
w fettered. : - g o : .
o The practicable irrigable acreage standapd establishedfby the Supremne
Court in Arizona v. Califcrnia“3 to quantify Ind{an water rights compels

. tribes to plan in terms of irrigated acreage in order teo get maximum °
| amounts of water in quantifications. Further, it.- is legally uncertain .
”whether Indians can .lease or sell water gained from the Winter Dcctrine ei‘i‘
. the reservation. Ccngress placed language in both .the San ‘Juan Piversion -
legislatio‘nl‘”‘l and the Papago Settlement ActQS that can be construed to
limit water use to agriculture. Equally as impcrtant, the politieal cin-
cumstances under which Indian people have hed to make water decisicns have
done anythicg but foster 'rational ccnsideraticn of economic or other .
values. Navajo tribal'attcrneys warned that all chances .of gaining federal
suppdrt for water development would be lost if the Navajo Indian Irrigation
l Prcject was not duthorized along.with the San Juan Divecsicn which the
people of New Mexico and their Congressicnal delegates badly wanteci.i'{6 |
It seems fairly clear tha* the -constraints related to the process by
which Indians gain ccntrcl of water tend to predetermine agriculturel uses
' of lower economic benefit. Relieéved of those constraints, their water use

prac*ices might well follow a different course. 47

On striet economic cri—

. teria a different.path would be expected. 'A ‘

. Ultimetelthhe answer as to what economic difference actual control of
water would make remains elusive:and speculative, for the‘Indiens simply do
not control "wet water" to mateh their paper ﬁights. Regardless of the

. - f
‘ ‘ \ N .
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aconomtc answer, however, there is a more fundamental consideratian in-

-volved in Indian control gf water thaf is not ecanomie in nature.” Consider

*

the words cf Wendell Chino, President of the Mesealero Apaches-
% -

In the nineteenth century, direct force was used to take over
Indian' lands. The danger today is more subtle. Under the cloak
of legal strategy and executive department policy decisions, a
real threat is stalking all Indian-leaders. These decisions re-
‘garding legal strategx,and policy are designed .to dry the -
water from what little‘gand is left to us. We must be aNrt. We

Es

- must protect. our own ‘rights. The consqquences of losing our:

water would be as sderious as t e following the loss of our
lands in the nineteenth century. ‘ L

/
Stated negatively, the failune of Indian. people to achieve control

over so basic a resource as water may well have a debilitating ef fect -upon

eommunity characteristics that are essential to successful economie devel-

opment. Stated positively, the acquisition of secure control of water

-
i

through lérgely their own initiative and effort may.provide the key sense

of effieaey needed to spark economic improvement. }
As in the cade of tbe Hispanics, the role of water in promoting an im-
proved condition for Indian tribes potentially far exceeds an exclusively
economic analysis. It would seem ﬁhat communal values are driving,Indign
actians just as may be the case with Hispanics. | ‘ | |

F e Vi

‘The CommunaY Value of Water

o

Valuing watér in more than econcmic terms is not pecdiiav to the rurai
péor in the Southwestf After examining six irrigation communities in Spain

and the American West, Maass and Anderson observe that:

Economic growth, however, is in the case of irrigation agricul-

ture so competitive with other. objectives that farmers typically ‘ \*

refuse to tre water as a regular economic good, like ferti-
1tzer, for example. It is, they say, .a special product and
should be remov from ordinary market transactions so that farm-
ers can control conflict, maintain. popﬁéar influence and control,
and realize equity and social justice.» :

' ~
Water scarcity in arid lands has historicaliy raised basic questions
about resource use and distribution, questlons that eould be answered only
by institutionalizing arrangeffents to produce socially sanctioned decision.

Spanish water law, from which much of our present Western water law 1s

derived, went to great lengths to protect the public interest and te place u

L4 . . ‘ 19 ,
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1t ‘above private parties” claims, and even above claimants in&oﬁing the

doctrine of prior appchriation.sp

We suggest that together with providing
feq‘cemmeg defenee, security of 1life and prcperty,‘anq‘enfereement of leaw,
one of the most basic tasks of a politieal eemmunity, acting through its
leaders, is to oversee thewmaintenance and distribution of wvater’ supplies.
Sinee water and society are so inextrieably iﬁtertwined, pi ticularly in
the arid West, a threat to the aystem for allocating water is seen as a
threat to the communal enterprise. Exemplifying this eommunel value of

»ewater, most western law, and even state constitutions, deelare water to be
publiely ouned.s1 Water rights give rights to use, but there are no

. natural, innate, or fixed autherities of rights holéers to dispese of water

. o in ways other than permitted by.the public interest, publicly decided. 52

‘ water as a social good, owned by the community at large, directly

relates water ‘to demoeratic values. In eensequence, we would expect water
to be closely associated with such fundamental emotional, and symhelie
. ceneepts as. full and open participation of individuals in decisions which
‘ affect themn, fairness, and equal opportunity.
- What we have said so far is a theoretical stetement of the eemmunal
. importance of water. But we need al;a to ask how important this perspec-

. tive 1is in the politics of the regicﬁ and to “the poor rural communities in

the Southwest. This led us to eieﬁine fiva regional newspapers to verify

and refine the communal value of water. We also collected other' public
statements made by a nuhper of the bareieipants in water'zgeisiene, These
N + .statements reflect their values and motivations. Since-4t is the function
* of novelists to tap the enduring values and‘hemes of quan experienee, we
. analyzed a number of novels by prominent Western writeps for evidence con-~
cerning, and clarification of, the communal valueﬁef water. We found that

a high proportion of the disco?rse ebout water is in symbolic terms that
are consistent with i{ts communal value;53 The data that emerged from this

effort can be diseussed under the ~categorfes of self-determination, par-

ticipation, Pairness, and oppertunity.

Self-Determination Lt .

AlienGtion of a community from control of its water resources 1is per-

ceived as a direct threat to community survival. The Milagro Beanfield War

portrays the loss of water rights by Hispanics in northern New.Mexice as

S 20
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S;?bolie of their oss of land, political power, and dignity.sa Joe

ndrogon“s diversion of water torhis small beanfield in the manner of his
ancestors was a clain ﬁo’ self-detem.{nation tq«whieh'the whgle eommux}ity
eculd relate. Simiiarly Paul‘Tafcya, Governor of Santa Clara Pueblo, -
»descriﬁed the stakes of oppositicn to a -water project as "involving the

survival of our people; we cannot lose‘cur 1dentity. ~We have to thave
samething to leave for our grandchildren.” n35 In ‘another case, Senator Pete

Domenici of New Mexico said of the aeequias {ditches), "If you want to

preseqre the culture, then the ditches are well worth presef%ing. 56;,
' "
Participation | o e

*Since communities view water as fundamentally important;ﬁparticipation
in water decisions is elosely associated with a sense of efffcacy and so-

cial justice. The importance of participation in’ water decisions is

. strongly reflected in the newspapers we surveyed. “Out et?&«total of 1, ?63

water articles, 103 or nearly' 10 percent:pgferred to partieipation,,and of
these meore than a quarter treated participagian in symbolic énd emotional

terms. A sénse‘of injus.iee resultiné from lack af_partieipation wvas fre-
quently expressed. In one\case, for example, the apportionment of funds bf

the state legislature for

commonrr water system to service two smdll New
Mexicé‘villages, Canjilon gnd Cebolla, was vigorously protested by Canjilon
because 1its residents @ not been notified of ﬁend;ng legislation. One’
resident termed the measure, "a bolitical maneuver which would rob Canjilon

of water which rightfully belongs thgre."S? Injustice stemming from disen- »
franchisement is also an important theme in Western novels. Hispanices in

People of the Valley58 by Frank Waters were tricked through misinformaticn

by rich and greedy Anglo merchants into supporting a flood control distriet
that resulted in loss of theirAlaﬁd.
Fairness - . "

water 1s frequently treated by newspapers and novelists in the context

- of equity. While what seem¢ fair often varies with the interests repre-.

sented, there are scme dominant themes. . Falrness seems to mean respect for
many rifferent values; that is, as long as there is no harm to others, it
seems fair for communities to do what they want to do’with their own water

irespective of market notions of higher uses. Thus, newspaper articles

[N ° 1 :
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‘@oncerning ‘the El Paso-New Mexieo suit were full of assertions of the’ 't‘

fairﬁess of New Mexico s reserving its water .and choesing to develop it
59 Fairness also implies recipneeity, and a willingnesg‘to
share.- An editorial in the-i}izena Daily Star, for instance, argued with

’more slowlye.

. respeeffio drought on the Colorade River, “saerifices tc drousht should be
'eeoncmically prnpcrticnate.v None should, go high and dry. §° Western

novelists stress the sharing of both water. and the work of ditch mainte-

nance--a situation that characterizes tke &cequia system in northern New

Hexieo.s1 . = . - . ‘} &

‘Oéx‘téity \ e T
‘ Prevailing Western dialogue indicates that 1f you have water, yQU*have

a chance; 1if nct, yau are done for. .The- opportunity value of water has
frequently~been stressed 1in newspaper articles. State Engineer Steve
Reynolds tersely deseribed water as "simply the limiting f‘actor-.“6 Utah
Governor Scott Matheson asserted "water has suddenly surpassed time as the |
traditional Western luxury ‘and we have little time left to take charge of
the small amount of wager that glves us life." «63 The Albuquerque Journal
described the fate of a smgll New Mexico community in this way, "Colonias

has been dying for lack of water...the loss of Pecos water doomed the
village. ﬁhe town Just gradually died as people moved away." w64 " -
S%nee the communal values of self-determination, partieipation, fair- r
ness, and opportunity appear to be general elements of water discourse in
the West, it 1s reasonable to suppose they might also be important to the
rural poor, perhaps especially~important.65 Unlike domindnt cultures that
are secure in their connecticon to the past and ‘the security of their fu-
ture, poverty, espeeially when experienced by minorities, creates a crisis )
of identity. Qnderfsuch eircumstances, there 1s a tendency to go back to

first principles and to emphasize.the importance of basie resources such as

water,

|
| Water is Different
|

|

The eommunal values Westerners place upon water suggest that water is

different. %? is both a "social good" and a market resource, and emotion§

are ambiguous as to which is dominant. Od% understanding suggests mini-

o | 22 B
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‘peroeptions of inequity.

others ha%e beenjexoluded.

» 18
~ . .
mally that water cannot be treated simply as a market gommodity, subject to
the usual supply and demand and to oaloulations of efﬂioienoy, but rather
that it. must be treated also in the ‘terms kesterners, inoluding the poor,
perceive 1f--as too important to be evaluated exolusively in terhs of
economic welfare. ., The result of disnegarding communal values in water

decisions in the past, whatever their economic merit, has been strong

l

The Colorado River hes been called the White Man s River, ano 1t has

generally been recognizedein the West that water has gone to those with

political power, legal skills, technical knowledge, and ‘sheet ten
66

There existsgtoday widespread peroepti_
inequities ameng poor rural pecple in relation to wvater whioh spring from
unmet communa values. Many Hispanios*and Tndians feel. that their
aspirations for self-determination have been undercut, their cultural
values swept aside, and their future imperiled. | R

In this oentnry, the loss of some Hispanikoater rights has been
iinked to the encroachment of Anglos and the creation of . irpigation dis-
tricts, causing tax delinquencies and foroed and sales.sT Some'fedeéal

water development, suon as the San Juan-Chama\diversion into Rio, Chama,

reporteoly has damaged ancient headgates and distribution wopks of Hispanio

Acequias fditheging Hispanio perception of ineq ty.ss It may also be that
f\
tg ar

water righ e being lost through simple disuse. .
Of the early history of Colorado River dev Kopment Norris Hundley
writes, "Indians were the forgotten people in the' Colorado Basin, as well

as the country at large; and their water needs, when nat ignored, were’

n 69

considered to be negligible.” Anglo water development, supported by the

federal government, has drawn off,water and subsidies that might otherwise .

have gone to Indian tribes. Examples include federal approval of the
diversion of upper Gila water away from the Pima Indians, leaving “impov-
erished- a group of people" who before had been "a satisfied, viable people

with a sound agricultural baSe. w70

At the same time Indian reservations
have gone without water distribution and irrigation;facilities. Those that
have been built, such as the Navajo Indian trrigation project, have exper-
ienced delayed Congressional funding. It has been generally aoknowledged
that the federal government has historically avoided its trust respon?i—
bilities concerning Indian reserved water rights and has instead pursued

Anglo‘development.TT :
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The "water is different” theme 1is controversial, partiouiarly to those
fwho emphasize the need for economically effioient uses of water. Yet,
" ironically, one of the *strongest argumonts in ‘support of it 1is economic #n
" nature‘ In the above discussion of the economic importance of water, the
oonolusion was reached that water {s not an economic, barrier to regional
economic improvement or, to the extent that 1t is oontgolled by the poor, -
is {t a barriern to their improvement. Yet despite tQis oonolusion, both
regional leaderg and some activists among the ‘poor, as reported, oontinue‘
to spoak‘of water in symbolic aod emofive terms., While it can be argued
that "they simpiy don’t unde rstand“ and that what 1s needed is 'an "educa-
tional” efPort, a simpler Ryp thesfs is that communal or noneconomio vqlues
have funoamentally.as much im ortance as economic values, or even perhaps
‘ more. ?ieldwork 1s needed fob stronger conclusions. '
T Conclusions L~f o
‘ - . ! - .
“This paper has addressed two questions about poverty and water 1in the
Southwest, the tontative answers to which can be summarized as follows: *
1. How is water important to the poor in the Southwest? While field-
- work is needed to firmly ans this question, there 1is streng eircumstan-
tfad. evidence supporting thgfizgw that water is as important from the
perspeotive of communal valyes as for economic progross ‘ Eeonomieally,
water {s allocated to fairly low-value uses by the rural peor. For those
who control it, water represents an opportunity for economie progress
through allocation to more economically benefiecial uses. The prineipal
barrier to such allocation may be oonflicting oommgnal values. For those
who do not actually control water, water nay be related to poverty in a
deeply held psychological and sooiologioal sense. The debilitating in-
f;uenoe of failure to control so basie a resource as water adversely
affects community characteristics essential. to economic development in-
cluding leadership and participation. EcooOmioally, water may be more
important to Indians than their present pattern of water use makes it
appear. It cannot be assumed that the Indians would not allccate water to
eoonomioally beneflcial purposes iIf they controlled {it. Past patterns of
$ * water allocations by Indians have been severely oonstrained by political '

1

‘and institutional faotors.
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2. What~ abe the preoonditions for an improved usélof water by the
poor in the Southwest’ Eoonomicallys ‘water represents,a real opportunity
 for poor rural people who have or- can achieve control over water to impro&é
~ their lot. Howover, whether or not wateifcan achieve the ¥g3lues of econo-
mic progress may "depend to a large degree ‘upon whether communal values can
alsec be satisfied. The symbolic content of actions and the prooesses by
é%ioh decisions are made appear to be esseotiél to achieving commfunal
values.. Dmaisions about the allocation of water must be directed by
~ decision pr‘ocesses within the ciommunity rathe® than imposed from outside.
Value pluralism, including concerns ndfdﬁelated te economic progress, must
be respected. Full and open participation in water decisions is essentialis
to avoid perceptions of inequity. ) . . -
That communal values may be a real restraint on economic ooé of uater

raiées douhttabout the viability of some Of the suggested strategies for
dealing.with water resources issues. Cur}ently there‘is great emphasis on-
market so!ﬁtions as.; means for ooving‘wétar into eoonomicall& oigher uses.
Yet, 1in the oogtoxt of northern New Mexico, the plecemeal sale of indivi-
duai water rights without a oommonal decision about goals undercuts the
value of self-determination. Instead of leaving everyone better off, the
entire cbmmunity may be impoverished by the results. The precondition for
a successful water strategy in this case is a community deoision about the
‘public interest oonoerning water use.

‘ There is a strong movement toward the quantifioation of Indian water.
rights, particularly in order to make way for competing Anglo development.
It is {mportant to understand that the value which indians’are'pursuihg may
be as much opportunity . and self-determination as 1t 1s the economic rewards
that come from achieving a particular quantity of water. The Winter Doec- |
trine promises sufficient water to practice the arts of oivili;&tion, an
ooen-ended promise that water will not be a 1limit to future possibilities.
Quantification must occur in the context, tbeﬁéfore, of efﬁonding rather -
than limiting the future:r In a similar fashion, there 1s a great deal of
talk about eash settlements of water rights. The Scuthern Arizona Water
Rights Settlement Act envisages compensating Iodians for water not de-
l{vered. Yet, if the above hypothesis about. communal values 1is correct, it
~ Seems unlikely that money settlements will be an acceptable alternative to
"wet water." While it may not be necessary that indians themselves put
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water to use, "It, would be imgortant thaty Indians control wher'e their water

‘ : ‘ e .
gOeS- . * . B -

The ar‘ena in which ' deeisions about the alloeation of‘ ua"ﬁer is made

appears to be mhifting away from the 1local level. Th?s is unf‘cm:unate for®

localized indigenous values. Further, decisions
fmm Judiedial tribunals toward legislative and executive ageney isions.

'I‘his places at a considerable c}isadvmtage Indian people \*ho ‘havé& concea- .

trated upon developing legal expert.‘.,se in recent year-s.A Rurtper, deeisions
appear to be shifting from thdé pclitaieal arena to the marlfgt, wbene indi-
vidual rather than community decisions take place. To the extent that:
comunity values are to be addressed, the politiecal pmeess of‘ cement
building must be heavily invclved . L o

r to be shif‘ting;,amy

3
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(a) forage and feed crops (alfalfa, barley, sorghum) —-

- $25-35/acre ft. * ‘ o T

{b) vegetable and fruit cropse-5120+/acré<ft:
(c) energy uses--$100-3,000/acre ft.

)

. o } v . . N ' ‘ . ]
An important note here {s that the amount of water that will be trans—
ferred from agriculturertojurban and industrial uses need not be large

in percentage terms. .

An important caveat concerns the intermediate status of those tribes
who actually physically control water used‘in’irrigatidﬁg as con-.
trasted with the paper entitlement of most tribes? It remains

. Judicially and legiélatively,amhigdbus’as to their ability to shift

water to other uses, particularly off-reservation. o \
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, "INDIAN NATUPRAL RFSOURCE DEVELOPMFNT: THE IMPACT
R - ON POVERTY, OVERVIEW QOF TSSUES AND PROPOSALS
» FOR RESFARCH

L)

‘ . . by Susan Williams . _

A

Issues QOverview

-

The purpose of this diseussion is to. propose areas of teehnieal,
legal and policy analysis based on the eurrent issues cenfronting natural-
resource-owning Indian tribes as landowners and as governments. . If devel-
oped, these resources potentially‘could‘provide substantial economic bene-
fits to tridal members, most éf‘whcm are iﬁ‘lower income classes. The ’
emphasis here 1s on en#rgy and water reséurqes‘beéause, in many respects,
the more difficult and concrete tradeoffs that prevail in the development
\ of natural resources éenerally are more evident in these aréase The main
\\_ vthemes discussed, howeﬁer, are applisablé to questions concerning agricul-
\ tural, forestry, and wildlife development. ‘
Several themes throughout thisvdiscussién are important to understand.
- First: all economic and resource development choices should be guided first
of all‘by the social and cultural values which are fundamental éa the com-
munity in question.
‘ Second: to achieve sthe foregaing in Indian country, requires a thor-
ough and culturally unbiased understanding of the values and cultural
institutfons that prevail in the Indian community under study.“Tt is also
important to note that lessons can be drawn from the Indian experience that
are valuable for similar analyses in non-Indian communibies.
Third: Indians, and -those interested in their lives, are presently
cbnfronted with»&ntense, competing demands for Tndian-owned resources. In
this situation, the danger is that those with access to the greatest‘}inan«‘

eial Q&d human resources will be most sueeessﬂul~in obtainiag access to the

. &
-

Susan Williams {s Associate Attorney with Fried, Frank, Harris, Shriver,
and Kampelman, Washington, D.C.
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- resources. *ut this ﬁay not be the most equitable outcome and, perhaps,
not even the most efficient outcome. :
p Fcurth- the criteria under which most Indian resource use and manage-

. ment cholces are made simply cannot be applied to cholces facing Indians
. because the criteria contain assumpticns that are culturally biased. To
insist upon the use, for example, of an ?eeonomic feasibility" standard for .
Indian water rights and ménagemenh in Tndian country iénores‘the nonfinan- -
efal objectives associated with religious, cﬁltural, and aesthetic values
that are Vital to Indian. cultural life. ‘

Finally, despite ownership of extensive and eeoncmieally valuable
sources, most tribal members remain poc;tby any standard. This injustiee~
is directly related to intentional and de facto natural and human resource
exploiﬁation, beth cultural and finaneial, by non-Indian governments and - -

“ businesses. Tribes, however, no longer are unaware and incapable of a. |
. - oritical and legally - effective résponse, The backgroun§ necessary to
appreciate these themes is below. - k

Indian natural resources development cannot be viewed outside its
historical, economic, and cultural contexts. Historically, many energy-"
resource-owning ‘tribes have experienced simultanecusly, as a result of
developmedt, relatively substantial, though of'ten 1nadequateg reéénue
benefits and sewere human, environmental, and cultural degradation. Past |
deVelopment ‘has been characterized by ‘the deminance of tribal affairs by
outsiders. (Orossly unfair leases and contracts with powerful corporations
were approved, and in some cases enecuraged,Abf the Bureau of Indian
Affairs (BIA). In addition, the federal government’s exercise of the trust
responsibility often has led to excessive and negligent management of the
tribes” trust resources. This problem can be attributed to the fact that
the Tndians” concept. of trust {is unique and legally vague at the same time
that i& has been considered, albeit errcneously, largely outside the scope
of judicial review, at least in those cases 1in whiéL Congress has takepy *
action. In virtua%ly every instance, the primary benefit from the devel-
opment of tribal resources has accerued to outsiders thrcugh low-cost ener'gy &
and water, state taxes, and business prcfitg. .

A further consequence of such exploitation is that tpibes have not

necessarily enjoyed the highest and best use of their lands. At the same

‘time, tribal government has been relegated to a symbolie presence with

l WAWt activit'y Tn addition, improvement of reservation
\‘ “
~ 34 -
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roads, !busing, and the tribal labor Poree were not priorities of the non-
Indian eorporations. Such corporations often brought in their own equip-
ment, labor,‘and service eapabilities. Thus, little progress was achieved
in: build\ng the foundation for tribally direeted and sustained economies.
Without such foundatioo and indigenous econcmic activity, the reservation
multiplier is low and thus, federal funds and tribal resource royalties

typieally are spent only once before leaving the reservation primarily for

‘the benefit of nontribal businesses and governments.

Culturally, exploitation of natural resources poses difficult quee-
tions. Potential conflicts exist ‘between more traditional tribal members
who might emphasize greater concentration on aubsistenee economic activi-

,ties and stringent restrictions. on mining in areas of religious signifi-

cance, and more assimilated tribal members who might be more interested in-

high profits generated through off-reservation marketing of resourees.~

'Similarly, debates arise regarding the aesthetios of reservation communi—

ties and whether people would prefer, for example, strip miniag aotivities
or family farms in their,communities.- étaer questions arise from predict-
able demographic ehanges associated with most resource development; For
example, ‘the hoomtown phenomenon assoeiated with rapid development requires
a substantial influx of outside expertise and other inputs. Tn addition,
equity oonsiderations arise, such as whether the direet and indirect bene-
fits acerue to alil tribal members and to both men and women. A _ |
In terms of economios, with federal funds expeeted to continue to
diminish over. time, tribes throughout the eountry currently are searehing
for alternative means to provide a likelihood for expanding ‘tribal popula-
tions. Tribal natural resources are an attraetive potential eeonomie base.
But, experilence now has proven that high costs (which appeared art ificially
low in the past since most human, environmental po itioal; aod cultural

costs weﬁe not identified and ineluded in the cost-benefit ratio of re-

source projects) can be expected along with relatively high gross cash

benefits. Apart from assuring full eost calculations, the foregoing 6is-
eussion on cultural faotors demonstrates a further need for eeonogio
indicators 3and benefit- oost ceriteria that can incorporate non-tangible
values in resourcé-use decisions. Recause fundamental cultural and indi-
vidual human rights are at issue here, apafysts ought to err on the side. of

assessing higher rather than lower values to thgge non-tangible factors.
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Significantly, the decisions tribal people make with regard to whether

-and how to develop the tribes” natural resource base not only are a major -

concern for much of the Inﬁian population but often also carry regionai if
.‘_,x‘not national, conseguences. Thus in the 19803 throughout the Vest, tribes
are claiming fitle to substantial amounts. of water in waterXscarce areas.

- Also, in 1980 Indians held 5.7 million acres of commerclal timber lands
with an. annual cash yield of $?31 9 million.1 Tn the Morthwest, tribes
have won the right to take 50 peroent of the salmon harvest.% Moreover, -
tribal resources constitute the primary supply of the nation’s energy. In )
1920, of all produotion from federal and Indian lands in the United States,
5 percent of oil and gas, °5 percent of ceal, and 100 percent of uranium )

- were produced from Tndian lands.,3 r
The supply of the nation’s energy also touches the lives of a sub-
stantial portion of ‘the  Indian population. .In 1980, of 1.4 million
. - Indians, 28 peroent were members of tribes whose reservations contained
nearly 5 peroent of proven reserves of U.Ss oil and gas,, 30 percent of
o strippablé low«sulfur coal west of the Mississippi, gnd 50-60 peroent of
=~ uranium.& ' . . h? ) \
‘ f . DESpite ownership of substantial portions of the nation’s energy sSup- .
ply, up to-now the opportunity for tribes to influence regional or national-
energy policy has not been exercised because of a lack of tribal expertise,
the existenoe of grossly unfair contracts that took oontrol over develop-
ment away from the tribal laﬂoowners*and government, and inadequate in-
formation about resource value and management alternative$.A
More {ronically, despite the apparent means te achieve material
wealth tribes remain very poor by any standard of eoonomio wealth in this
try. Indian per oapita income in 1080 was - $3 200 (1/3 national aver-
G::i currengiugfmployment commonly exceeds éO pekcent, and often reaches
80 percent; and substandgrd H.ﬂﬁing,\inadequate health care, and. high
school‘drop-out(rates at 70-90 pcroqetAprevail along with a variety of
resulting social pr'oblems.5 : ’
'To view tribal well-being solely in terms of these indicators of.

material prosperity, however, would perpetyate migunderstandings of im- -

portant tribal perspectives maintained by tribal adoestoPS‘for centuries.
For many tribal people, a simple but rich 11fe is obtained from the Iand.ii?

Land provides both physioal and spiritual sustenance and, for these rea-
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sons, must be protected ca?éfully for use by future generations. The
‘remaining land base also is vitally impc%tant as the only plaée to which
tribal people can return for community and family support and culﬁural
suevival. o ) )

These tribal perspectives ma%e the éalculaéion of the tradeoffs of
reservation resource development uniquely eemplex an&\ehallenging for
present and future tribal leaders and the teehnological and policy experts
working on behal® of tribes. Indeed the issues raiseélby these per-

P spectives adre at the heart of  the problem of defining appropriate and
»wonkable Indian ecenomie development. This problem is compounded where
tribes intend to use non-Indian eapitél “or develcpment which; unavoidably,
carries with it ngL‘Indian expectaticns and requirements. ‘
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At least as far back as the 19th Century, tribes used coal for cqoking
and heating purposes. _The recogniticn by non-Indians of pctential engrgy
riches beneath Indian lands did ‘not occcur until the late 18003.? Once
diseovered however, the means«for exploiting these nesources were soon put
in plaee. The first Indian mineral leasing statute was passed by Tongress
in TS?I 8 followed by numerous other leasing statutes$ which have oaused,
confusion and overlap about Indian mineral sales authorities and
standards.” Under these earlier statutes; “the BTA typieally sold the
Aminerals xithont triba& participation in the process, since most tribes had
not derived a centralized form of government. |

Later, baseé‘pgimarily on a need to obtain tribal approval of mineral
saies,\;he Uniteé States begad encouraging: the formaﬁion»cf tribal gbverq;
ments, particuldrly for the energy resaurce tribes. This eéfort proved
difficult since most tribes had never had a central government to conduet
the affairs of the people. Fragile and ten {solated governments were in
fact created. 'and the tribes, for Ehe fisjg\fime, began to participate in
mineral 3ales, all of which requipe the approval of the Qeeretary of the

Interior.TO

Participation in the mineral sales was largely symbolic, however. Few
tribes had the data base (resaurce size, value, possible environmental and

social impacts) or the expertise (council members even today possess rela-

.:3*? x
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tively small amount3 of formal gducatiop) or access to expertise‘€the;PiA
‘ . ; . ;

always has been underfunded and understaffed) to make sound’ decisions over -

whether and how to sell the tribal resources. The results were some of the

worst sales agreements in teérms of health and environmental impacts, low.

revenues not adjusted for iﬁflation, 4nd interference wigg sites of re- .

ligious significance. - S - ; v

‘t

In- eddition many valuable minerals were found beneath allotted tribal
lands. ‘This form of individual Tndian ownership resulted from the 1887,

Dawes Allotment _Act and comparable acts for each tribe.H ‘These tribal

allottees were left by the BIA wiﬁh even less assistanoe than tribes and,

L

as a result, signed similarly unfair agreements. With. respect to alldttees,

“'many corporations purchased mineral rights as long as ‘twenty years ago

,ppimarily ?s backup supply sources or as investments and have held the

reserves without developing them, waiting‘for .better priees and expanded
supply needs. meanwhile, the allottees have received oegligible benefits.

With the rise in the OPEC oil prices in the early 1970s, the’eeope and

pace of aotivity on Indian lands‘esealatqﬁ. Younger and more formallyA
educated TIndians at the tribal ‘level as well as within the BIA began‘to

appreeiate‘the magnitude;pf the problems associated with hiStofio leasing
practices. A number of critical studies emerged and Indian oountry moved
away from~being the complacent, vulnerable supply source it once was.
Perhaps most important, Indians began to win major legel battles over
resource ownership and eontrol. The ‘energy oompanies, prediotably, reacted
antagonistically. They oritioized the tribes for pPOposing to violate the
sanctity of contracts and ridiculed their goveroments. More recently, how-
ever, the natural resource markets have sloweo resulting in mine closures
and exacerbated unemployment, partioularly in the uranium industry.

Chief among the issues emerging as important from this era of tribal
developoent expeﬁienees are: , ' a ;

A. What opportunities and aporoeohes are available to renegotiaﬁe the
worst leases on behalf of tribes and individual allottees?

B. V¥hat statutery or legal authority, if any, exists to support the
subs%entiel state taxation of energy resources development on tribal lands?

C. What are the legal authorities and general meohanisms for tribes
in the areas of taxation and adequate proteetion for air, land, and water

quality and human health?

"3 | 38
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D. V¥hat are the risks of basing trdbal. development on an economic

Jfoundatien vulnerable to shifts in world econcmie and political events?

E. How does the tribe resolve conflicts over uhether mining should

occur and what areas should be mined?

#
s

- | Overview of Current Issues and Law o
Relating to Natural Resource Development ‘ ”/f

.

.Indian Tribes es Landowners

+

The purpose.of this section is to provide a legal context for the
question of current resource polieies as they have an effeet on TndL&n
tribes. .

_ Indian Water Rights, Indian tribes have suffered m@Bor losses in the

area of water rights in the 1983 Ternm of ‘the U.S. Supreme Court. Tn two
cases, the Court held that the United State;ksuffers no conflict .of inter-
est in representing petentially eompeting federal users in the same stream
adjudication.fe More signifieantly, the Court twiee ‘has declined toaeor-'
rect earlier errors by" the United States in its representetion of Indian
water elaimants, resulting in the irretrievable bug - possibly compensable
loss of' Tndian water. The Court openly ackndwledges its preference for the
interests of non—Indien private and_gpvernmeétgl usefs, which are the foun-
dation for high-profit western economic develapment.13 | A
» Tribes now are on notice that, at leasé in eourt the very best capa-
bility to quantify the tribes water rights must be assured sinee no second
eppertunity will be available.' General Ind&an water rights prineiples re-
main intact, however, as discussed belcw. L0 : , o
In ?908, the U.S. Supreme Fourt handed down a decision in Winters v.
.s., 207 U.S. 564 (1908), in which the Pourt held that upen reeagnikicn of
an Indian reservatien by Congressional aetion, sufficient water impliecitly
was reserved te fulfill the purpose of the reservation: that is, to. create
A\ ltvelthood for tribal members. Tn 1963, in Arizona' v. California, 373

U.S, 546 (1963), the Supreme Court articulated a substantive[stande;d for

the amount of water té which tribes are entitled, namely, suffieient water

to irrigate the practicably irrigable acreage on the neservation. Tn sub-

. sequent cases, the courts have noted that the Winters water can be.used for

i ¢ L)
«
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nonagricultural purposes, most significant of which wi}k‘be energy devel-

cpment. See, for example, Master’s Report in Arizona v. California, supra+.

Significantly, the foregoing Master’s Report recommended a standard
for’ determining irrigable acreage that exacerbates the main difficnlty with
the standard namely,~that tribalisubsistence and religidus valuea are
ignored in the calculafion of how.nuch Water belongs to a triibe... This
report recommends "economie feasibility" as the standard, which, in adoi-

tion to being culturally biased ig an administratively vague standard that

B complicates Indian water quantification.

- @
The Vinters water right alsc has had a prccedural component. “ntil
1952, Indian water rights could be determined ondy in federal courts. _With

er Indian water rights was recognized in the
context of*a general eam adjudication. Recently, the U.S. Supreme Court

confi disclaimers of jurisdiction over Tn%ian reservations

prevent their staté courts from taking Jjurisdiction over Tnﬁian water
14 : —_—
rights. . . . , .
With respect to Tndian water rights, key issues are whether ‘Winters

waters can be sold apart from land, whether the water can be sold for

éoff—reservation uses, and whether tribal governments may exert exclusive

regulatory jurisdiction over Indian water sources. Clearly, the pelities

Tndian state and private intere s Should tribes win Pights to substana

of ‘water allocation, especialli‘in the West, is weighted heavily by non-
tial amounts of water, these interests are certain to purene judicial and
legielative efforts to 1limit trial rights and, where necessary, to
authoriae Tndian water eales\to of f-reservation users. Tmplicit in these
efforts is an assumﬁtion’that Tndians will not devote water to the most
efficiea{;uses--oefined narrowly as, the most -finapeially profitable uses.
Such assumptions, however, should be -considered dangerous for both Tndians
and non-Indians. g ’ * : Comes
Clearly, water availability- will provide the most significant con- )
straint on western energy development, with the resylt that the issues
relating to Indian wateg rignts have become intensely intertwineq with the\

question of western states” economic development (and energy resource

f ) T
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ained in many westeen states constitutions and enabling acts do not

the passage of the MeCarran Amendm bsequent interpretive case law,
“Colorado River conservation District v. . S., 428 u. S. RoQ. (1976), however,

‘state court jurisdiction

A
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development in particular). 'The ineerporation of ‘nonfinancial valuation’
ceriteria, the evailability of teehnieal expertise, and the degree of suc-
cess regerding intergovernmental eooperation in\qegional resource menage-‘
ment will-be the ultimate determinants of whether efficient end equitable
‘/feéouree use and distribution occurs for both Indiens and non-Indians.

N Minerel Resources, The foéhs of current efforts in Tndian country is

to renegotiate the eerlier,smore inequitable, leases and .to explore new
resouree egreements which provide greater opportunities for tribes to earn
revenues while- exerting greeter landowner eontrol ever the paeexand manner.
of development. In additien, important legislative and -executive branch
initietives have ocecurred recently that enable tribes, as landowners, to
' exert greater eontrol over the development of their resources. These
initiatives are‘5§scussed below. - | -
" In 1982 two laws were passed significantly eh;nging the stendards _
~ .under which tribal minerals are sold. Most important is the Tndian Mineral
Development Act of 1982, which authorizes ‘:,r"libe‘;xs“!.b enter .into various
egreements to develop and sel} nineral rquurces, and, in ellowing tribes
greater flexibility in this area, is intended to further sel‘-determination
and to maximize the finaneial return for tribes.rom the development and '

13

sale of their mineral resoutées. .

R More speoifieally, the act authorizes. tribes, aSApermitted by their -

own internal governing documents 'and subjeot to the 'approval of the -

’ Seoretary of the Interior, to enter into various kinds o{ commercial

agreements for the ‘development and, wh%“panﬁlof an overall development
.plan agoroved under the act, the sale of their mineral resources. While.
differ &inds of agreements (Jjoint venture, operating, Yroduction
sharing, eerviee, managerial, lease, or ‘other agreementg} are enumerated in
the aet, the committees in both the House and the °enete specified that
' thoee gnumerated are not intended to limit the scope of authority eranted
| by the legislationf Provisicns also are made for the inelusion of indi-
- vidually owned Indian Iands in tribal mineral agreements.
The other statute is the Federal 011 and fNas Royaltygvanegenent Act of
1982. This legislation regiires the Secretarﬁ of tné Interior to put inte
place new and more effective aeeounting and audit}proeedures for. federal
- and Tndian lands royalty management. The-aet also authorizes the secretary

to enter Into agreements with the state and Tndian tribes to conduct on-

.
5
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site monitoring of the leasing operations. The °PIA currently 1s revising fﬁﬁ
regulations to implement thesé\laws which, together, give tribee expanded .
’opportunities to negotiate, poliee, and- enforoe their own mineral agree-
ments. Y , - P \ N

‘ Within tﬁg Department of Interior, a new Minerals Mangkement Service
(MMS} has been set up to exercise responsibility for the accounting func- .
tion of federal lands minerals management This new agencey resn}ted from |
the oritioisms of 1neffeotive royalty accounting raised in the Linowes
Commission Report of 1982, which was chargéd by Seoretary James Vatt to
explore allegations of Tndian lands oil and royalty thefts.

The MMS now {s'oomplemented by the new PTA Denver Technical Assistance
Offioe, which is designed to provide engineering, geological, and nydro-
logioal expertise to tribes pursuing development of their minerals.

Some of the prineipel issues Paeing tribal landowners with regerd te
minerals salesfares ( :

- 1. Should the tribe or individual Indians remain passive lessors or
should they eoquir* capital through invesﬁent or loans and become an ac-
tive deve}opment partner. A variety of forms of agreements and development
‘vehicles are being explored, including tribel enterprises, management con-
tracts, joint ventures, and limited partnerships. Tribes endlbanks are
beginning to structure innovative financing that:eseures_lenoers the col-
lateral they require and that oannot besobtained from trust pnopert§iwhioh
isenot mortgageable. Someﬁof tgese heonanisms include (1) oonmerciai
) deposits at’ off-reservation banks in sihich the income streams-are assigned
to the: lender . and (2) assignment of. lease and royalty income. ' Tn every
instance, tribes ere realizing that real control means equal access to
infonmation’guaranteed.under the agreement and- equal participation rights
in decisionmaking. Bnying these options entails ineestment risks which few
tribes, without signifioant fedenal naoking throuéh lcan guarantees, are
able or willing éoLtake.- | . | |

2. Tribes also are exploring creative s to ensure more profitable
projects by using their tax immunities in tandem with the tax,benefits to
wnioh non-Tndian investors are entitled. For example, in the early days of
a pbojeot,‘a tribe!mfgnt shift project ownership largely to the non-Indian
investor until the associated tax investment and drilling cost write-offs

were exhausteoggfd‘ell initial costs were recocuped. ' Once profit 1is being

- 42
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generated, the¢ tribe might gain greater ownership so as to shelter the

{;ncomeﬂfrom taxation. . ‘ .

3. Tnereasingly, tribes are’realgeing that 1f they desire successful

cash eoonomies they must acquire the expertise to manage and market the
produotion of reservation-based resources and to protect the value of their

' financial assets. Correlatively, to the extent outside capital is used,
tribes ,may be asked to compromise importent tribal values and Lo create new
tribal institutions,’ which ensure proteetion of the non-Indian investment.

" Indian Tribes as Governments. ﬂietorioally, tribal governments have

f
posed an oneasy presenee on the reservations. The earlier governments were

not popularly supported but often had access ‘to vital and relatively sub-
stantial *‘ederel revenues and Jjobs and more important m’ad_eﬁﬂ_major
deeisions with long-term oonsequenoes regapding‘land use. Tn exchange for
- revenues and a few Jjobs, these earlier governments, without effective BIA
massistance and with inadequate and often negligent oontﬁaoted expertise,
frequently bargained away ‘the tribes ights 'as governments to poclice and
. enforoe laws and agreements applicablj‘to the non-Indian developers. n
. other cases, tribes simply did not have the labor or financial capability
to oversee and regulate energy development on the reservations.

New initiativesg, however, now are under way to enable tribal govern- .
ments:to exert gré%‘ileontroI over - reservation resouroe development.
First some tribes are attempting to renegotiate leases to ensure, among

- other things, that tribal government authority is recognized.

- Second i"Errmmy tribes are expressing an interest in taxation to provide
revenues for expanded government services made neoessary by the prgsence
and impacts of mining in the loecal communities. Taxation also can be a |
means by whioh sccial goals are achieved through incenttves or disineen- g‘,fﬁ;i
‘tives, such as deductions or penalties applied to certain aotivities.T6

With respect to taxation, the Pepartment of" the TInterior recently
promulgated final guidelines for their review of tribal taxes plaoeo on

g mineral activities. The guidelines require tribes to provide notice' and
. opportunities to be heard to potential taxpayers before enaotyi\r_xs tax
ordinancee§and furtpeﬁ provide eriteria for disappéoval of such ordinances
by the secretary. f
In addition, Fongress In 1987 passed the Indian Tribal Governmental

Tax Statds. Act. This law will enhance tribal taxing capability since pay-
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; ments made to ‘tribal governments now clearly will be deductible from

federal ineome‘tax liability. Essentially, the act provides importént

- federal tax benefits to Indian tribes which are accorded at the present

time only to state and loeal governments under the Internal Revéﬁue Code.
In doing sc, the Tax Status Act confirms a governmént-to-government tax
relationship between In&ian tribes .and the fedeéal geverneent and also
eliminates the diseriminatory tax treatment the tribal govepnments have
received under the Code. s ‘ ‘ ‘
Despite the changes whiep werefmade to the original version of the Tax
StatusHAet by theeeonferenee committee, it is an extremely important.pieee
of Tndien(legislaticn which establishes a valuable precedent, coneerniné the
status anqhtreatment,cfAtribai‘gevefnments_and which_penfey{ a number of .
substantial‘benefits on tribes.. Those benefits can\ﬁe summarized as
follows: . - L ’- '
1. Those paying taxes .imposed by trihes wauld be entitled to deduet
the tribal taxes for purposes of computing their federal tax liability.
. 2. Gifts of cash and othep property to tribal governmente will be
deductible for feéerel ineoge, estate, and gift tax purposes. &
" 3. Subject to the qualifieaﬁien deseribéd above, tribal governments
will be exempt from a number of excise taxes, including those on special
fuels, man&facturers, highway ese, and telephone service. ‘
4, Tribal gcvernments will: be able to offer Section 303(b) tax-~
deferred annuities and public retirement benefits to certain emplcyees.
5. Tribal governments will be able to issue certain tax exempt bonds.
As explained above,‘hcwever; tﬁe ekemption'dees not extend -to private-
| activity Yonds, including certdin industrial development, scholarship, and
mertgage subsidy bonds, All puﬁiic needs related to develepment,‘ﬁewever;
‘eée»eiigible for bond finance, such as roads, sewers, and the like. ,‘
Third, tribes {ncreasingly are concerned with adequate regulatory ped-
tection of human health, water supplies, and land. With few exceptions,
tribes do not have the necessary regulatory capabilities in place to
supervise their activities as well as the activities of reserVatien-based
business. Moreover, baseline data frequently are missing and the crucial
links of pollutants to disease are difficult to deseribe becadse of long-
term effects and a eca;eity of epidemiological werk. The foregoing

problems are not unique to Tndian country since insufficient knowledge

< ) N 44 .
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exists worldwide regarding how to asseés long~term risks to Buman health
and to safeguard land, groundwater, and other naturai reséurce;. In A
addition, adequate protection often entails substantial expenses which some
tribes and certainly most eoméanies are not anxiocus to incur without sub-
sténtial and reliable data. . 'evertheless, almost thirty tribes presently
are pursuing the creation or implementation of tribal air and water quality
programs on their reservations. Palancing the interests in revenue with ‘
environmental protection will be a eomplex endeavor for those fribes who _?
undertake it. ‘ o
Fourth tribes are considering numerous proposals for econcmic devel-
opment. qome of these proposals consist of land uses that conflicet with or
would be endangered by mining. Increasingly,. tribes are viewing natural
resource develepment in the context of their overall economic development
plans for land and water use, as well as tribal cgigpre eénsidera%éons,
and, for some tribes, energy development may pose too great a sacrifice of
other goals and needs for the benefits obtained. B
- Finall ¥, an increasingly important issue will be how tc enforce tribal
agﬁeements and laws with respect to;non-Iﬁéian developers. Recent cage law
regarding tribal court Jurisdiction over non—Indians raisés, for the firdt
time, questions abcut ‘whether tribal courts ecan provide forums for resolu-
tion of disputes and enforcement of tribal laws. See Swift Tran§por§atien‘

'Inc. v. John (D. Arizona, 1982).

/
The question of 'state versus tribal government jurisdiction over non-

~ Indian reservation-basedrdevelopefs also is an area of federal Indian law
¢hieh presently lacks clarity and pririeigled bases for decisicn.w The
mest recent 7.S. Supreme Court statement on this question, however, was a
holding that New Mexico may not regulate Eunting éﬁd fishing én:the Mes-
calero Apache Reservation, citing strong tribal and federal financial and
governmental i{interests and relatfvel§ insignificant state interests.TS
N Many of the factors and tests artibulated in this decision have bearing on
the questjion of state versus tribal taxation and resoﬁree management with
éegard to reservation-based aetivity.‘

1

An Agenda for Pesearch

~

A great deal of techniecal and"pciicy research and analysis is needed

Ay

" in the area ©f Indian economic devélopment and natural resource development
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in particular, especially with regard to the impacts and benefits For low-
income populations. The following are suggestions of some of thefmore
important areas of research needed. : .
o <
° Tg&?nology 1ssues *

T

; a. water use medeling and criteria
b. water quality madeling
c. land reclémation potential
ﬁékfirrigatipn systems for arid lénds qgﬂt.

e. renewable energy systems--wind, solar

g - s R Legal issues : o
‘ a. tribal taxatien and the structuring of entéiérises to
. maximize tribal and ‘non-Indian tax benefits
. ~b. tribal commerieal, zoning, and environmental codes
C. restructuring tribal government for example, implement-,
ing the principle cf separation of powers or deriving
R governments and management systems based in part on
.. traditional,governing mechanisms
d. alternative methods for conflict' resolution .

e. tribal government and court jurisdiection over non-Indians

-
3

+

e Fconomics issues v .

a. generating economic indicagors, such as cost/benefit cri-

. " teria, gross reservation product, and reservatign multi~
' pliers which are based on assumptions cénsisteﬁf with
tribal culture , .

b. marketing teehniques for tribally-produced goods and -
services, including building upon the links between the.
reservation and urban Indian communities _

~¢. market foéecasting for agricultural and other natural

resource productsg

e Social-and éultural issues _
a. guaranteeing the free exercise of traditional tribal

‘religions--how to,define and protect religious sites

Q -~ - ~ e ‘.., et e e e _ - 48
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b, integrating communities into decision making regarding
natural resource use and protection
c. training programs for tribal rescurce managers

d. ensuring equal 'panticipation of Indian women in devel-

3 ~ opment decisions and benefits

Cencluﬁions | o

_ Indian tribes which own economically valuable mineral resources pos- .
sess the potential to improve the economic well- being cf the tribal
members, most of whom are in low—ineome*classes. Witheut adequate precau-
tions, however, the potential also exists te destroy the remaining land and 5
water base on the rsservatians, as well as the social, po%itieal, and. cul-
tural ‘integrity of the tribe. ‘ | ‘

Sefore proceeéing with developﬁené of any resource on any:seaie,
tribes will have to, address numerous eomplex'and,deeply feit concerns of
tribal membérs over thg appropriatenens,\for example, qf mining{ as com-
pared with agriculture, as an economic base-for the reservations. Beyond
this, tribes:wiil be required to ensuré access to adequate monitoring and
business eapability to protect the tribal investment, should a tribe choose
to go forward.

Much of the expertise can and should come‘frOm Indian'people, In this
regard, tribal goverhment should be encouraged to coordinate with the edu-
cational systems on the reservations to ensure that proper and accurate
incentives are provided for the students as they begin to form career in-
terests and make higher education cheices.

Finally, Indian resources rarely are contained within eonvenient po-

1itical boungaries. Therefare, the cooperative efforts of tribal members

and the sharing of information and resource management efforts among, other ,

tribes, states, and other local governments are vital to ensuring a future )
for all. Historical didregard of tribal values and governments by non-
Indian governments an& businesses,'howéver, has soured the tribal frn;t in
these institutions. Accordingly, the initiatives for such cooperation and
the eomplementary expnession of good faith now rest in non—Indian hands and L\
the tribes are watching with interest. L

| 47?7




44

-
Notés

Bureau of Indian Affairs, U, S. Dept. of the Interior. _Annual Report
of Indian Land and Income from Surface &nd Subsurface Leases, 1981,

>,

s

Ewashiwgpon & Fish_:§>Vesse1 Ass‘n, 533 U.S. 658 (1979). -

3U S. Geologieal Swewey, ConsePVation Division, Federal and Indian
Lands 0il and Gas Production, Royalty Income, and Related Statistics, June
1981; and Federal, and Indian Lands Coal, Phosphate, Potash), Sodium and
Other Mineral Production, Royalty Income and Related Statistics, June 1981.

RBureaﬁ of the Census, U.S. fDepartmeﬁf of Commerce, 1980 Census of
Population; Forbes Magazine, Nov. 9, 1981; U.S. Dept. of Commerce, Federal
and State Indian Reservations, GPO, Tg?&

¥ .

SJohn Folk-Williams -and Susan Williams, "Native Ameriean Conségihncy,

Report to the Ford:Féundation, October 1982. - , RS

6J. T. Hack, The Changing Physical Environment of the Hopi Indian‘
Reservation, Peabody Museum Papers (Cambridge, Ma%§., 1942).

TSehmeckebier,’The Offiee of Indian Af .irs, Its History, Activities
and Organization (1927), p. .183, in Felix S. Cohen, Federal Indian Law,
1930 ed. (Albuquerque, N.M., University of New Mexico Press, 1980) p. L54.

R : . 7 iz K, \ ..
25 U.S.C. S397. | frgf~fﬁ R \

gSee 25 U‘.SeCe 85396g 3963g 3965, 3?6(1; 39835 398b- ¢ : ot \

TGIndian land 1s held in trust on behalf of the tribes or individual
Indians, and the U.S. holds the legal title while Indians hold benefieial
title. -

i
' "5, Cohen, Fandbook of Federal Tndian Law, 1982 ed. (charlottesville,
Va., Pobbs Merrill, 1982). f

& . \ .

'2Nevada v. United States, No. 81-22U5 {1983%; Arizona v. California.
13

Arizona v. California, supra.

~ 1&Arizona v. .San Carlos,&paehe Tribe, 81-2247 and 81-2188, (1983).

?Sﬁee, for example, the Supreme Court’s recent decision in Arizona v.
California, in which the court declined to recalculate an earlier erroneous
uanngication of five Arizona tribes’ practically irrigable acreage,
noting expressly that it was persuaded by the interest in finality of its
decree and the weight of non-Indian states and private interests who

allegedly had based water use plans on the earlier decree. ) , =

. 48

Pt




45 o
TSSee, for example, the Navajo Tribe Sulfur Hﬁissiqns Charge and*
Business Activities Tax. . ’
, . : )
??See Peleyger, Justicdes and the Indian: Back to Basies. Oregon Law /
Review 29 (1983). R . o ‘ \ ' ‘ )
. ! ) Ny *
. 1-8Nen.r Mexico v. Mescalero Apache Tribe (1983). /,f !
e . - : -
, " .
. ' ) .' !
’ ’ ;“" } .
) . : /
\ ~ | f
* . 3 - )
3
&
A; A{ "‘
z‘f - é
:f{' l
/:’ )
.f/ “
\ //‘
/ ’ -
\ / t
/ |
. i . W
/ I 48 - - ) ‘ E - s
O TL = . FEY vy
/f € te . ‘t
1




|

t
S

COMMENTS ON THE INGRAM ET AL. AND WILLIAMS PAPERS

by John Folk-Williams - , o

D

I am privilséed to react to these papers before a'group'er economists
. and aoeial scientists but I must admit that I have not been trained in

‘econamics. I at a writer who hns been traveling ameng apﬂ analyzing the

problems ef ﬁhe rural poor for the past fourteen years. I have been '

esneeially conagrned to understand the motivation of groups that are poor
and that tend tc break the rules of economic self-interest. I eould give
examﬁles of dogeﬂa that come " ‘to mind. I have been looking at some of the
motivational fxctors for pecple like these:

\

anather eommunity.

A chicano famer in the lower Rio Grande Vsney in Texas who

‘insists cn sawing ‘seed by hand instead of from a traetor because he

needs to sqe it tonebing the ground\Pefcre he feels right about his
farming. = f¢ \ "
A Navajc ‘woman who ans @ valuable grazing permit from her tribe.:
She isx in a dilemma hecause a coal company wants hep to 1ea§e that
grazing land to them so that they can mine t.he land. This ’g-toman,

who livea on a cash income of pevhaps $2,000 a year, eries and is

depressed: at the’ t.hnght: of taking $100,000 for the pemi/; and

facing the: destrueticn of her home and rangelané, and the move to

. . - y . » o
A Colorado tribe that is poor, in a cash sense, that votes in a

‘peferendum to reject a $?00\millicn natﬁral gas exploration deal
that would limit Indian aceess,te a completely uninhahited part of

the reservation, which,is used at present for subsistence hunting.
A Utah farming community--which is not poor, and: which - ehooses,

y after years of selling irrigation water rights to an energy

company to forbid further transfers because the eultural impact of
the transactions was beginning to disrupt the community values of

the area. .

i

A
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I could go on and “on telling you about ranchers in Montana who refuse

to-allow their land tc be used for ccal miﬁing or farmers in Colorado who-

. prefer small-seale.fbuit production to profits from the mineral ‘industry

What 1s happening in the rural America that I am familiar with is a
complex process of cultural and political change-~-it has economic dimen- .

-

sions,A undeniahl&; but it cannot be construed simply as sconomic

The pelieiea needed to meet. the probiems of Qread social chapge cannot
be based on narrow economic definiticmns. I abplaud the paper of Lee Brdun
Helen Ingram, Gary We&therford, and the other authors as a courageous and .

carefully reasoned statement about the cultural imperatives and the:

political constraints which affecb Indian and Hispenic deeisions about

water. . »
-And I find Sue Williams paper about trib&l resource strategies af

brilliant summary of current legal developments and eultural realities that

are the background for the range of Indian choice in considering resource

uses.

Let me make a few points to'try te‘briné together the issues about
cultural change, political adaptation, and economic use. of resouree’

Of course we have heard a great deal at the conference about the need
for lqul involvement in and control of rural development. In the Indian
case, vaeuld suggest that something very diféerent frém what we could call
economic development is eecuring as Indians make resocurce-related deci-
sions. - This 1s a process of dultural’ change‘ It has a high price, and it
is achieved with great internal struggle. | |

( We tend to think of Indian tribes as being in a really ideal position’
to emerge from the condition of peverty. T would suggest, though, ;hat
escaping pokerty{g;eh eot adequately describe the way that the Indians iaok
at what theg are‘doing—fand the i1deal conditions that they have, namely,
corporate ownership of very valuable resourees, in some cases, eeuplee with
governmental authority to put those resources to use--have a lot of- con-
straints about them.

Let us look at the case of how tribes are dealing with centralized
government on the federal model--a potentially important tool for economic
change. As Sue: was telling you, that i1s a model that has been imposed on
teiees;-and while there ere a great many abstract legal righte-fﬁizrzggians

.
‘.
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-can put to use, they are still grappling with the problem of how to

"integrate this culturally and politically alien system intc their own

traditions. And that process '{s very far from complete. 8o one’s
relationships with Indian gcvernments tend tc be very different from
relationships with county cr stabe cr federal gcvernments
The use and’ power of that scrt of gcvernment is a matter c€~shar§

internal debate, and the 'kinds cf decisions  that are being made on )
reservations are the result of lccal community pressures, local community
ccncerns, and realities which are not expressed via the goal of simply
escaping from poverty.

~ Indian people are coming to terms with a gx-eat many pmblems that are

as cultural as they are economic in nature, and this puts outsiders in an

o unusual and difffcult position. : : , ‘ : )

Indians tend to look upcn outsiders not so much as the nice guys who
have -come to help but as agents of institutions that are potentially

" dangerous, institutions that have a long history of trying to get control -

over things Indian--whether they are cultural, political, or econcmic.

And I have seen cany cases whererthe dccision to accept or reject a
propeosal frcm one of these instituticns--whether it 1is a proposal fcr
putting a power prant on a rescrvaticn, a prcposal to use bilingual
educational materials, or a prcpcsal to accept a written ccnstituticn,-—is
cften made in the context’ of complete suspicion about the motives of the

ncn-Indians making these suggesticns. This even applies to a suggestion to

accept a grant of money from a private foundation., If the non-Indians find

it so much 'in their interest to be putting a lot of energy into promoting
thiclprcpcsal, whatever it mightybc, the comacn reaction in Indian country
is, "‘331, there cust‘pe«apdething wrong here--they must be getting some-
thing out of this and we have got to find out what it {s."

That kind of thinking protects Indians and has really been an

important element in their survival. Nevertheless, anyone who is trying to

" do economic develcpmect on an, Indian reservation had better be prepared to

deal with that attitude, k .
’ Indians today have often tried to shut the door and to keep outsiders
cut-awhile they go through this difficult prccess of internal decision

making.

o
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Now while Indians have surviqu by this ability to keep th‘r af‘f‘air's «
separate from those cf nan-Indians, .current non-Indian pressure on the "
tribal ?escurce base no longer really permits this. This is an important .
element that I “think applies te all rural poor eommunities. At some point, |
those‘rugal poor communities that do have access to resources--either

‘ébstractlrights, elaims;'or actual control--héve to exéfcise a comparative

-

eccnomie advantagﬁiﬁf they are really to succeed, and especially if they
are tp emeggn‘frcm their poverty and beeome participants in the U.S.
economic’ systen.
Notwithstanding the cultural and politiecal experience of Indian
comnunities, non-Indians are very concerned about the economic value of" r ‘~
Indiankresﬁubces--they want them. In the case of water and some céhep
besourées, non;Indians';re already using“the reéources that the Indians
have rights to. 1In adéitioq, the Hispanic eommunitgas have extensive
rights to land, land that‘is also being used by non-Hispanic, Anglo

Americans.

When these rural groups actually win resource rights—-to water, fish,
min;rals, or whatever--you’' have ta wateh outs- then@ is going to be
inevitable reaction. ) ‘ | - -

. Market forces will make it very éifficult for this emerging economic
group to have dn impact; competing users of these resources will resist
their emergence. I can think of a couple of examples.

N There is a very unfoftunate sitﬁation‘just north of Santa Fe, where I
live, éf a conflict about water rights between Indian and }ﬂspanie ‘
communities, both of them poor, both of theﬁ functionally &ery traditional
in some ways, but because of the pecaliar circumstances of the way water
rights are handled in New Mexico, these groups have been pittedrﬁgainst one
ancther. In fact, the real long-term concern that they have to worry about
is the pressure on the water base represented by urban growth and urban
water demand, reflected in the political actions of Santa Fe-‘and Albuquer-
que to gain control over as much water in the region as they possibly can.

After many years of legal struggle, Indians in the Pacific Northwest
won a right to harvest half of the salmon catech, a very valuable commodity.
Their victory precipitated one of the most bitter stfuggles over control of

a natural resource that I have ever seen.

.
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And that st#uggle continues. I would argue that the tribal ehoiees \ o
about resource use E?ll bexdreetically constrained unless--and until--they ,
can participate in what have been non-Indian deeisiengl processes in the
past 1n§such areas as federal coal leasing, power plant siting, Bureau of -
Reclamation water contracting and project development, river baein manage- ;
ment, publig.capital investment, and many others. ‘ o .

If they wait for non-Indians to make regource ehoicee in eritical .‘
areas that transcend reservation boundaries, their own choices about :

resource use will be quite limited. In other words, Indians have to enter

the general politieel process for defensive réasens, because it ‘is’ in this
realm that eo many of the eeonemie decisions are made. _ ) : ~

I would argue that this ‘1s true of any rural poor group Whieh is y
operating on cultural imperatives thet are very different from curs and
which is not quite as skilled in the economic competition that the rest’ of
the country thrives on. : - ‘

The politieal bergaining process that results in our ceuntry s
resource deeisicns, I argue, does allow almest any constituency te build
power and win a  place at the bargaining table and thue to share in g

decisional power--if they have a large enough fellewing and sophistication.

1in using the tools of polities, publicity, research, 11tigation, election-

eering, demonstrations, ;obbying, and the like, But once the rheterie of

these battles is ever, once they have actually gained power, they have to

be ready te give and take with the opposition. ‘ e
Now in this sensey; I see the legal and politieel constraints on Indian

and Hispanic water decisions, for exampHe as eesentially nc different from *

constraints on any resource user or authority: the coal company that wants

tc open a mine on federél land, an environmental organization that wants to

designate a new wildernées area, or a Bureau of Reclametion that wants to

finish constructing the Gentral Utah Project. .
The difference is that Indians, Hispanics, and ether cultuEalig" ’ ‘“f

strategies to fit the pelitical realitigs, or in building their power to

different rural poor groups are\éene;;iii less advanced in adapting their
i

ensure themselvee a share of decisional autherity. Because they are driven
as much by ‘cultural as economic imperatives{ they have a much harder time
making their policy needs understood “in the context of institutions

designed to deal with purely economice er legal issues.
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Examples come to mind in the ‘area of Indian religiocus. freedom‘ Often

Indians are tPYiHESQ? control resources for completely ncneconomicggeasops,

and whenﬁjudges decdde eaées by applying primarily ec e corifer how
- , _ a ’
can Indians win a resource dispute that pits a purg}y'relig oE\a

resourcegagainst\aﬁfeccnomic use -of that’same resogrce? To date, they have
‘lost most of those cases because Judges wi balance the comparative
benefits to socisety of opening ; new ski res t against ‘doing nothing in
that" area, and simply allowing a religious use of the land. Eeonemic Sen
criteria £n><huu§ionmaking in many non-Indian institutions can sperl ‘ .
éisaster for Indian religion. And similarly, any public po%igy tpat
emerges from debate’ structured on purely economic terms is likely to be
catastrophie for Indighs er:Tas I say, for any ccnstitu&hcy that is trying !
to protect noneconamic values in resource use." %* ’ - _—

But even though it may be difficult for rurdl censtituenéies that are
poor to achieve their aims, through processes of éﬁltural adaptation ‘and
political participation they may be able to acquire a share in decision-
making power: by using ‘the tcols of advocacy. But the price of éﬁis is that
auccess may ehange them in ways that they do not albogether likiﬁfg making ]‘5
xtbem give up or modify scme of the values they cherish through £ very get

~vof defending those values. . .

The alterpativeg h93§§er, 1s for them to lose all hope of gaining
qonﬁrol over essentiaﬁ resources. _ A “)i

The' riral peoﬁ thus face a dilemma: on the one hand, they can -remain
isclated from the economic and poIitieal mainstream and risk losing eontrol
Qf their resourees, or on the other, they can enter that mainstream and .
risk losing Egz traditional values that have sustained thi;sgff‘ (

T would simply close by pointing out that while I vepy m ueh encourage *
and agree” with the line of exploration in Lee Browp and Helen Ingram s -

. paper, I would say that perhaps the issue 1is not so much that water is .
different* T would argue that people aresdifferent- soeial groups are
different; and they ‘value resources in different ways.

I would also say that in the _West, perhaps all social groups value
water differently frog;other resources, but there are many social groUps--
Indians, Hispanies, many farmers and ranchers--who value land in a cultural

_ conp&xt, as well as valuing it ag an economic resource. And this is g;e of

the'host“importaﬁt thingé that T hope you all as economists and\oﬁher

i | ~
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pm\;essionélks will keep in mind in theorizing about economic change in
- rural West. - ‘ . ) '
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COMMENTS ON THE INGRAM ET AL. PAPER

_ t . R by Allen V. Kneese . " o

‘My' paper cf;n‘be LVviewed as kind of an aédendnm to the Bmwn-Ingra:n :
péper because I want to talk a little bit about water allocation in a
specific pla,ae. I am goi to say some hypathetieal things about a real
place, and I hope that tha may ‘be helpful in understanding sod® of the
problems of maource use in r rural comunities.

. As was pointed eut ,,in the Bmwn-Ingrag paper, the really poor in the
area are mostly \Hispanies and Indians. It. was pointed out also that t.he
use of water b§ those peqple is generally in low-value agricultural appli-
)iona, ané that this co ditien probably will persist beeause there are
‘very few opportunities for transfepring to higher uses within the cultural
gr:oup. - L : r
. "rhé pa(perjélso mentioned the ’stu‘dy of the San Juan diversion Ijlat

Wollman and I did many years ago, The Value of Water in‘Alterhat.-ive Uses, -

and he did in fact eori'eetly point cut that municipal 'and'industria‘l uses

carry much higher economic value than even high-level asx;ieulturai ti_ses in

the Southwest. Buf. another c¢onclusion of that study was that in the

context. of New Mexico, recreational use& have a much higher value than
agricultural uses, generally speaicing. .

Now, I want to turn to a situation in which there may be an
opportunity for reallocation of water from low-value agricultural use to
high-value recreaticnal ’utse, but then point out why I think tha’t} the idea
of such reallocation may be a mare’s nest. . .

High in th*eé Séngr'e de Cristo Mou?em?‘biew Mexico in a mountain
\_faliéy of idyllic beauty, by & river'’called the Truchas, is a village
ealled Truchas. ' Found there is a classic case of the type of . irrigation
that was described in the} paper-~the pover-t.y, the outsige work dependenee,
the water that. 1§ devoted primarily to alf‘alf‘a and hay and fruit and
vegetables. Truchas is the kind of community of which there‘ are a number
‘in this ~r*exgion--'r*m'.ax]., poor Hispanice communities‘. It is also, or else some

community very like it, the setting of Richard Bradf?rd ‘s wonderful auto-
* » , |

~emntb.

Allen Kneese is a Senior Fellow at Resourcesqfr_gr the Future, Inc., Washing~-
ton, D.C. . 1 '
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biographical novel ealled Red Sky At.Kcrning. Truchas means "trout” in
Spanish, and that suggests that the Truchas: River was a fapled trout stream
at _one point in its history--and seeing it, seeing tﬁé?kéicumstanees, one -~.
can easily believe that that would be the case. ‘
The setting is, as T said, of extraerdinary beauty; the elevation is
high, on the order of 8,000 feet—-therefore, it 1is relativéiy wet; 1t is:
. | surrounded by beautiful mountain ccuntryside. My friend Nat Wbllman, with

whom I have gone on many fishing expeditions in the Sgngre de Cristo, and
have often discussed that this would look like almost an .ideal setting for
a really high class recreational trout fishing development invclving both
the free—flawing stream and small impoundments. And, most likely, in
 addition, there -would be opportunities to develop certain kinds of winter
sports in the area, skiing and ice skating perhaps. The area is very
accessible from both Santa Fe and Albuquerque, and a reereational develop-

ment there might indeed produce very large economic returns for the people

of the village. - »°

Now why do I say that the idea may be a mare's nest? There are
several reasons. Perhaps looking at them in a little bit of detail will
help us to understand the compiexity of what is involved in a resource

~ allocation issue in this type of setting. T .

Some «of the problems are prét@y stéaightfcrward. There is no internal » \
capability tc conceive of or plan fgr such an enterprise, nor any entre-
preneurial ability available to carry it ocut. Second, there 1s no capital
for an investment locally available for this kind of development.

+ These are things that might be helped from tHe outside. It is possi§
ble that 1f society took an interest, planﬁiaé co;iéﬁﬁé’dche, cabitai“ééﬁié'”
be lent, and the enterprise could be launched.

; . But there are somé other prcblems that I think are much harder. One
# is that such a development would r-equir-e surrendering-individual famiries
rights to water to a communal enterprise, and it would mean a very large
change in the sty}e of 1life for many of the people there.

The word "traditional™ has been used in several statements here, and\\\

.« Truchas certainly is a traditional community, but it is also a radical
community, and I will‘come te that peint shortly. There is great division
between the older peoplefand the yoqnger‘ people 1in that par‘;.ticular?

community and many others like 1it. | ’_ i :
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‘A second in this group of not so obvious problems 'is that the conse-
quences of failure might be ‘disastrous for the eemmunity iIf it tried
-unsuccessfully to undertake a reallocation of Water to a higher use. There
is no guarantee that if there were a failure 1t would ever be possible to
return to the status quo éﬂte.l I will indicate some reasons for that
later.,

. A third point, which is a much more delicate’ matter but which is very

real in'all of these Hispanic communities, is that over the last two

decades or so-a very severe alienation from the dominant culture has taken

place, especial}y among the young people. T wﬁuid like to {llustrate that
with a story.

AFor about twénty years, off and on, Nat Wollman and I have gone on
expedifions into the Pecos Wilderness Area. The }trip there from
Albuquerque takes us through Truchas. About‘fifteen or sixteen years ago,
coming back from one of these expeditions, we stopped at Pacheco’s
veneréble bar in Truchas to haye a»%rink. We went in and we ordered seétch

and water. That gave rise to a good deal of good-natured joshing among the

*——Loors drinkers who were sitting there about- the type of people who drink

scotch,. ‘

However, Senor Pacheco Mowed as how he’ thought that he did in fact
have a bottle of scotch, so this led to a-lot of opening and closing of
cabinets and clanging bottles, and finally, Senor Pacheco produced a‘boﬁtle
of real scoteh, Johnny Walker Black. It was so dusty that.he first had to
go and dust it fo befcre he could even open it. |

Well, then we discussed some moge about the virtues of various kinds

0f~érinks.'Jﬁﬂﬂywﬁrﬁ&%&&ﬁ%&fﬁ&ﬂgmeaﬁnﬁhewéeepj'Sengg Pacheeo-handed me-the
béttle of scotch and said, “Here, take this with you--I don‘tvneeé it any
: more." There was obviously never; ever anyone who had ordered scotch in
Pacheco“s bar before., That illustrates one end of the spectrum of intep-
cultural relationships. |
Anfillustratipn’of the other end is‘thag\severalfyears ago, the state
Lof New Meéieo erected some pienic shelters and'resgpoomsAon a site over-
looking Truchas--a very btautifu; setting, one of the-finest sights in the
Rocky Mountains in my opinicn.
In the course of the next couple of months, those facilities were

razed to the ground by vandals. T don“t mean that they were marked up or

P39
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something, they were literally demolished. And at this polnt in time,
people who uged 'to use the parking lot at the head of the trail into the
Pecos Wilderness that starts at a place, calleﬁ Trampas will not leave their
cars in the parking.lqt any more. ‘Their tires get slashed. So this

alienation is another aspect of what would be involved in trying- to do

something that would mean a much greater involvemenV of the dominant
culture in the life of this village.\ .

Then finally, if New Mexico law, instream recreational use of water is
not a beneficial use, and if this community were to decide,tc develop as a
trout resort, so to speak, and leave the water flow in thé stream, they
“would lose the right to the use of that water. This would‘mean‘that
agriculture could probably not be reestablished. ’

" It is for these kinds of reasons that I think even in those cases

. where reallocation loocks promising, there is suqh‘an amount of _history,

culture, sometimes anfmosity,‘that is just not captured in‘the_géﬁple idea,

of reallocating watér. A total economic and cultural restructuring. is

 implied.

But it has nevertheless been done sometimes. Soﬁ perhaps in as’
difficult a eircumstancé, but I think, for examgle, this is true in the
case of the Jicarilla and the Mescalaro ApécheSg who “have made very -
effective‘uSe of their mountain recreational reséurees. I feel that 1t
w%y{d be quite a useful thing to take a careful look at some of these case
experiences, and see what the factars were that permitgzgfsome of them to

work. ‘ ‘ \ <




