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‘HEARING ON COLLECTIVE BARGAINING . AT

PRIVATE EDUCATIONAL INSTIT.UTIONS AND -
IN THE PERFORMING ARTS . .

- TUESDAY, SEPTEMBER 18, 1984 T

Housk OF REPRESENTATIVES,
; CoMMITTEE ON EDUCATION AND LABOR,
- ' SuscoMMITTEE ON LABOR-MANAGEMENT RELATIONS,
o o Washington, DC.

The subcommxttee met, pursuant to call, in room 2257, Rayburn
- House Office Building, at 10 a.m., Hon. William Clay (chaxrman of
- . the §ubcommittee) presiding.
7 Mr. Ciay.,Are, we ready? The subcommittee will come to order.
Today*the subcommittee will hear testimony concerning two bilis, -
-+ H.R. 3291, a bill intended to protect the right of faculty at private,
educational institutions to engage in collective Bargaining; and
H.R. 5107, a bill identical to H.R, 1758 and intenided to make mean-
" ingfyl the right of performing artists to engage in cqilectxve /bar-
gaining.
~~ While there are considerable differences between the occupatxons
. of college prpfessor and performing artist, the problems H.R. 3291
and H.R. 5107 seek to address are very similar. To quot.e from sect
tion 1, of the National Labor Relations Act—

I-xpenence has prov® that protectmn’by law of the right of emplayees to orga-

. nize and bargain collectively safeguards-co injury . . . and promotes

the flow of commerce . . . by encouraging fractices ﬁxgdamental to the friendly ad-

justment of industrial dxsputes . . and by restonng equality of bargaining power
between employers and employees.

It éZd for this purpose that the National Labor@elations Act was
- enac : ‘
h Current interpretations of the law, hoWever, have failed to ac-
count for the unique circumstances of specific industries. As a
result, today we are in the ironic situation of seeing a law intended
to promote collective bargaining being used to prohibit fhculty and
performing artists from engaging in that activity. The purpose of
- «, -uHR 3201 and H.R. 5107, therefore, is to conform the’ National
: Labor Relations Act to the realities of ‘two specific industries in
‘e order that the fundamental purpose of the.act May be fulfilled. . .
- [Texts of H.R. 3291 and. H.R. 5107 follow ‘ :

~

*

) A
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18T Spesxow 329 1{
To amend section (1 1) wf the l\?:;{iqnal Labor Relations Act. .

"IN THE HOUSE OF REPRESENTATIVES

/ JUNE 14, 1983‘ y

. Mr. .CLAY introduced the folig\amg bill; which was referred to the Committee on
-+ Fducation and Labor

-

“*' - A BILL -
To mmnd se('mon 2( 11) of the Namona} Labor Relatxons Aect.

1 - Be it enacted by the Sena!e and Hamse of Rep?eagnta‘-t

[

tives of the United Sc‘.ales of America in Congress assembled,

PR

amended by ifiserting immediately before the period at the
L}

%

5 end thg:e:of the following: “, except that no fa&::xlty member

G} or group’ of faculty  members in any educational institution -

7 shall be deemed to be managerial or supervisory employees

1

8 &)191 because the facuity( member or group of faculty mem-

. L}

‘3 bers pamupaw in decisions with respect to courses, Curricu-

10 hum, personnel, budget, or other matters of educational

11. poliey”.

That section 2&11) of the National LaBor Relations Act is-

‘r



981‘;; CONG thS N
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To amend the Natmnzt Labor' Relations Act to give emplovees and performers in
the performing arts rights given by seetion 8(e) of such Act to employers and
emplovees in stmxlm\ situated industries, and to’ give to employers and’
performers in the perfurmmg arts the same wsghts given by section 8(f) of
such Aet 1o emplovers and gmployees in the construction “industry, smd far

other purposes, \ e
v ’ \\ R ) . ¢ ]
R - N " ~ . )
- IN THE HOUSE OF REPRESENTATIVES

MARLH 13, 1984

Mrs Bukron of California (for herself and Mr. CLay) introduced the following
- hill, whieh was referred to the Committee on Eduestion an.&"stor

‘ N , ' .

. 4 |
- ~A BILL .

To amend the National Lahor Relations Act to give emplu(gem

and e rformers in the performing arts rzghti given by sec-
, tion (e)- of such Act to employers and employees in similar-
- lv ammwd mdusmeﬂ\gnd m give to emplgyers and per-
formers in the performing ‘arts the- same rights given by
section 8() of such Act to empioyem and’ empfoyees m the
mnstru(tmn industry, and for mher purposes. K

1 Be it enceted by, the Senate and Houge of Representa-

.
2

. . o N . . ) ‘e )
2 tives of the United States of Amerieet in Congress pgsembled,

- *

3 That this Act may be cited as the .“Perfogming Arts Labor

4 Relations Amendments’.

. : -

L)
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- Sec. 2."Sec.tjo‘n 8(e) of the National Labor Relations,
Act is amended by sti'iking out the secomi and third provisos

and msertmg in lieu thereaf t.he\foﬂawmg ‘Provided further, |

That for the purposes of this subsection and subsection (b)(4)
(A) and (B); the terms ‘any employer’, ,any person engaged

in commerce or in industry affecting commerce’, and ‘any

person’, when used in relation to the terms ‘any othier pro- -
“ducer, processor, or manufacturer’, ‘any other emplayer’, or

‘any other person’, and the term(a.ny employee or self-ent-

Al °

ployed person shall not include perscns in the relation of a* .
* Jobber, manufacturer, contractor, or subcontractor .working

on the goods or premises_ of the-jobber or manufacturer or.

porfurmm(g parts of an infegrated process of productxon in the
apparel and clothing mduqt.ry or'persons in the relation of 8
leader, contractor, recording arust‘urchaser of entertain-
ment or music, hooking agent or talent agep(v',_ promoter,
producer, or pers‘tmé similarly engaged or involved in an inte-

grated production or performance of any kind in the enter-

tainment industry:

shall prohibit;he‘enfo 'ment of any contract or agreement,

express or unplied, v»hwh is within t.,he foregoing ‘exception.'’
- SEC. 3. (8) becnon 8(f) of the Naixonal Labdr Relations -

Act is amended;by msertmg “(1)" after “(f)”’, and by adding

24 the following ﬂub;)aragraph (2) at the enki of subsection (f:

rovided {urthe}, That nothing n this Actsy

L4




1
2

* -

W

4o
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"(2) It shall not be an, unfair labor practice under sub-

.

sw:;kms' (a) and.(b) of this section for an employer {other than

1 dmployer in the broadeasting or motion picture industries)

engaged primarily in the performing arts to make an agree-
. : - v

ment, covering employees engaged (or who,,upon thcir em-

-

\
pldyment wil b.e engaged) m the performing arts, thh a

labor orgamzatmn of which pcrformmg artists are members’ L
/

(not established, maintajned, or assisfted by any actign defined
in subsection !(a‘) of this section as an unf.ajr 'Ia‘l-)or practice)
beé’ause (A) the majority status of such Iabor‘organization has
not bm'n established under thé}provxsxons of section 9 of this

Act prrér to the making of sueh agreemem or (B) such

‘agreement requires, as a condition of employment, member-

-
ship in such labor organization after the severith day folldw-

" ing the heginning.of such -empio.}:ment or the effective date of

H

the agreement, whichever is later: Provided, That ‘nothing in

~

this subsection shall set aside the final proviso of subsection

-

(a¥3) of this section: Provided further, That any agreement

which-would be invalid, but for clause (A) of this subsection,

shall not be 4 bar to a petition filed pursuant to section 9(c)

or {e).”.

‘ (‘b) Section 2(2) of the National Labor Relations Act is
amended by inserting imr}’xediately after “directly or indirect-
I\ 42_}1&- foﬂuwitng: “and includes any person who is the pur-

chaser of musical performance services rogardless of whether
i { ~ -
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2

33

4

-

N ]

6

\comracmr empleyer, or employee of avother employer,”.

\ .
. . 6 - .
~ . -
y d S
the perfoi-mer of such services is, himself, an independem] -~

<
(c,) Section 2(3) of Namonal ‘Labor Relations Act is

amend_ed by inserting mlmedxately after ‘“independent con-
tractor” the fbliowing. “‘except that any individugl having the

status of an independent contractor Who is engaged to per-

‘form musical - services shail be mciuded in theJ term

Remployee

—
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s Mr. Cray. 'Wg have a-large number of witnesses today angi'a‘f hm-

*

R

<

el

i

ited time in which to hear from them. As I wish to hear. from ev!® S
eryone who is scheduled to testify, I have kept my rentarks briefc I...."

LI

Mr. Biaggi, do you have any comments?' e
- Mr. Biacar, No.comments at this time, Mr. Chairman. .

G urge those who follow to do likewise. _

EY

Mr. Crav. The first witnesses today consist of a panel, Prof ;

« Joseph Speisman, Prof. Robert Januskoe, Prof. Juliis Getman, Prof.
, Irwzin Polishook, and David Poisson. Would you coime to the witness'
. table? ! . t R s T '

Your entire statements will' be included in'the record at this

~ points You may proceed to summarize your festimony, if you, wish,

- Please proceed in any manner you prefer. *

Will-¢déh witness identify himself and what organiZation you.

. represent when you make your remarks? . .
~ - [Prepared statemegt of Irwin Polishook follows;]

PREPARED STATEMENT OF IRWIN PoLISHOOK, IN BRfIALF OF THE Axxmm o
FEDERATION OF TEACHERS .. . o

' My name is Irwin Polishook. [ am a Vice President of the Ametican Federation of .

Teachers, AFL-CIO, and a professor of history at the City University of New York. .

Nearly 80,000 college professors are represented ‘through- collecti® bargaining ="

agreements negotiated by AFT iocals. I am also the President of.the Professional ..
Staff Congress, the AFT affiliate which represents:the 10800 faculty and geademic™ -
professionals enrployed in the CUNY system. I am here tailestify 1A support of HR. -

3291, . . e
: . H.R. 3201 is designed to overturn the'Supreme COYW's decision'in NLRB' v, Yeshi:
. . va University by making it cléar that:f&gulty nifémbers are protécted by the Nation-

al Labor Relations Act notwithstanding Maejr traditional participation ig education

N decisions: : S \ : S
The Yeshiva decision has had a devastating effect upon collettive bargaining in

higher education. It has brought faculty organizing in' the private sector to & halt .-
and disrwpted bargaining relationships where faculty have already organized. Well- I -
established faculty representatives at such private sector institutions as Boston Uni- ',

versity, College of Osteopathic Medicine and'Stirgery, Wagner College, the Universi- . *

Te ty of Albuguerque, Polytechnic Institute of New York and Stevens Institute of Tegh-
nology have had their bargaining rights stripped from them. The Yeshiva decision
may have a ripple effect in public higher education, in states whose labor laws have

. ing concern that the Yeshiva decision threaténs programs o
and decision-making generally. -

The National Labor Relations Board first took jurisdiction over higher education

. - in 1970. For 10 years thereafter the Labor Boar:ix consistently rejected the cogt*en-‘

tion that faculty members were not protected by the National Labor Relations’Act,

followed the federal model, agd in other pmfessions.generangr. Indeed, there is grow- .
g‘empioyee,participa‘;ion ’

and a substantial number of*faculties sought and won bargaining rights undef that . 4

Lo Acte —_ ‘ X .
The Labor Board assertion of jurisdiction over private sector. higher 8ucation oo-
incided with a heightened interest in collective bargaining in statesupported col-

. leges and universities, By early 1979 abolit 80 rivate and 302 public institutions of .

, higher education were engaged in formal collective bargaining relationships with
their faculties, and more than 130,000 personnel were unionized. .

» This interest in collective bargaining on the part of the faculty meémbers is not

hard to understand. Faculty ‘members, like other employees, are concerned shoud

* " theix salaries and job security. Both have been threatendd by the shrinking of eco-

nomic sources available in higher education overithe past 15 years. Faculty salaries

have fallen behind the rate of inflation 1o a greater extent than is the case for

- American workers generally. Individual faculéy members have fqund themselves

: losing their individual bargaining power in a difficolt job market at a time when

university management has been preggcupied with cutting budgets. Junior faculty

{ members have found their prospects for tenure bleak or non-existent. These develop-

ments have understandably exacerbated the natural tensions in faculty-administra-




-

A

. under the National Labor Relations Act.
¢

" ence in each case. The |

'in the p . . : . 3
“The Supreme Couft in - Yeshiva seemed. oblivioys to thig zeality’ Its decison is  +
spredicated on an idealized view of the univgrsity in which the faculty is truly in
"control. While for this reason it might be argued'that the Yeskive decision applies
only to that narrow group of institutions whose faculties presumably funetion as a
;epli;:? of the medieval collegium, as a practical matter Yeshiva applies far more
roal y‘ ];. * .. ) ‘ )
The’i‘eshim'deeisionﬁlluire's-s, factus inquiry into the extent of faculty infju-
egal standard is so hppelessly. vigue that it is almost i
+ -sible to pregict the outcqme. In any event, no faculty will find it possible fo muster
the resources necessary to participate effectively in the required hearing process.

“tiofi rolationships, and faculty ififluence in the educational enterprise has declined i—\.

" He@trings in recentlyconcluded cases at Boston University and Po hnicinstitute .. °
d literally thou- - -

of New York each generated more than 20,000 of testimon
sands of pdges of exhibits and legal memdramgg’?“ixe resou

. patg in'litigation of this tharacter are simply not availableto

" and for this reason, they aredsterred-from even seeking bargainjng tights. * ‘

Even if the availability of resources were gof an issue, the Yeshiva rationale—at -

- least as it is now construed by the Rabgr Board—narrows the scopé of collective bar- |
g%m the point where it is of liftle yajue to professional employees. Faculty .
members will pursue coilective bargaining for ,reasons similar to those which moti- -
vate other employees. They'will not do so, however, at the expense -of their profes- -
sional responsibilitied. Indeed, many private sector faluities have entered jnto col-
lective bargaining precisely to preserve or to enhance their professional influence.

required to partici-»,

ivate sectof faculty, . .

within the academic enterprise. But the Y¢shiva rationale requires facuity members N

to choose-between collective bargaining over bread and butter-issues affectigg their
* employment and maintaining their influence in educational matterg. For pld, *
in one case, where a faculty lacking significant influence in this latter had
. increased its role through the collective bargaining process, the Labor Board held
that the Act's protections would no longer be availahle to thap faculty because they
had become “managers.” In. effect, their very su cost them the protedtions of
‘the NLRA and retufned them {o their original status.- *
T}rie brings me to my concluding point. By permitting employee influence to
result in-the loss of bargaining rights, the Yeshiva decision stands as a direct and
genergl threat to the development of respasible employee participation programs
and other efforts at democratizing the workplace. As Justice Brennan put it in his
disfenting opinion, the Yeshiva majority “permits] an employer t6 deny its emplpy-
ees the benefits of collective bargaining . . ; merely by consulting with them . . .

and accepting their advice when it*is consistent with management'’s own objectives.” . .

Justice Brennan’s concerns are by no means confined to faculty members em-
p’ioged in_ higher education. In private industry, Yeshiva may discourage employees .
and unions generally from seeking unconventional ways of improving labor-manage-

. ment relationships and general productivity. > _ .

The AFT is, of course, vitally concerned with the lot of elemenfary and secondary
teachers at a tifne when the Nation's schools are under considerable attack. Were
the Yeshiva rationale applicable im the public school systems, it could thus well .

. work against responsible educational reform by encouraging teachers and their
‘unions to confine their efforts to the protection of salary levels and%tzti security.
Many of us believe” that important educational improvements can come only if
teachers seek to play a‘more active role in educational policies. And we can
hardly expect this to ggeur if it will result in wholesale loss © argq&g' rights.

For the foregoing reaSons we urge the passage of H.R. 3281. P o will stabilize '
labor-management relations in higher ‘'education and signal Congress’ intent that
employee assertion of influence on management will not jeopardize bargaining

. P

STATEMENT OF PROF. IRWIN POLISHOOK, DEPARTMENT OF HIS-
TORY, CITY UNIVERSITY OF NEW YORK, AMERICAN FEDERA-
TION OF TEACHERS . : ‘

Professor Porisioox. My name is Irwin. Polishook. I am a vice

- president of the American Federation of Teachers, AFL-CIQO, and a
professor of history at the City University of New York. Nearly
86,000 college professors and other nonclassroom professionals are

: 13
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represented under collective-bargaining agreements negotiated by
Alg T locals throughout the country. _ N .
T I am also the president of the Professional Staff Congress, the
. AFT affiliate, which represents 12,000 faculty and academic profes-
- . . sionals employed in the City University of New-.York system. -
+ - Tam here fo testify in support of H.R. 3291. H.R. 3291 is designed
: . to overturn the Supreme Court’s decision in NLRB v. Yeshiva Uni-
. * versity, by making it clear that-faculty are protected hy the Nation- -
- 7 al r Relations Act, notwithstanding their traditional participa- )
. - .. tion in educational decisions. : - .
The Yeshiva decision has had a devastating effect upon collectiye
aining in BRigher education. It has brought faculty organizing
in the private sector to 2 halt and disrupted collectiv aining
- reiation’shifs where the faculty already were ¢ ized, Well-estab- -
; lished facu tgvrepresentatives at such private institutions as Boston
University, Wagner College, the University of Albuquerque, the

Polytechnic Institute of Néw York and Stevens Institute of Tech- -

. nology, among others, have had their bargaining rights stripped

‘. from {hem, - : .

.+ Indeed, there is growing concern that the Yeskiva decision

. thmz;tﬁrll; programs of employee participation and decisionmaking
gene . . : :

‘The Labor Board asserted, in 1970, jurisdiction over the private
sector of” hifher education. And it coincided with a heightened in-
. - terest in collective bargaining in State-supported colleges and uni-
versities. By .early 1979 about 90 private and 302 public institutions
) of higher education weye engaged in formal collective- ini
, relationships with théﬂaculty, and more than 130,000 personnel
£ were unionized. ’ i -

- This interest in collective bargaining on the of faculty mem-
bers is not hard to understand. Faculty members, like other em-
:gioyees, are»oncerned about their salaries and job security. Both
-have been thPeatened with the shrinkage of economic resources
available in higher education over the past 15 years. Faculty sala-
ries have fallen behind the rate of inflation fo a gréater extent
than is the case for American workers generally. E

Individual faculty members have found themselves losing their.
individual bargaining power in a difficult job market at a time
when university management has been preoccupied with cutting
budgets. Junior faculty members have found their prospects for

. ‘tenure bleak or nonexistent. y ‘

* - These developments have, understandably, exacerbated the natu-
ral tensions in faculfy, administration relationships and faculty in-
- fluence in the educational enterprise has declined in that process.
; The Supreme Couirt, in Yeskiva, seemed oblivious to this reality.
' Its decision i% predicated ‘on_gn' idealized, ideological view of the
university, in’which the facylty is truly in control. While for this
season it might be argied that the Yeshive decision applies only to
that narrow group of institutions whose faculty presumably func-
tion as a replica of the medieval collegiums, as a practical matter,

Yeshiva applies far more broadly. o
The Yeshiva decision requires a factual inquiry into the extent of
faculty influence in each case. The legal standagg is so hopelessly"
“Vague, that-it is almost impossible to predict the outcome.“In any
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event, no faculty will find itself—find it possible to muster the re-
sources necessary to participate effectively in the required hearing
. process. Hearings in the recently-concluded‘cases at Boston Univer-
, sity -and Polytechnic Institute of New York each gen more.
thin 20,000 pages of testimony and literally thousands of pages of
exhibits and legal memorandums. The resources required to par-
ticipate in litigation of this character are simply not available to
private sector faculty. And for this reason they are detetrred from-
even seeking bargaining rights. AR . .

Even if the availability of resources were not an issue, the Yesﬁ-
wva rationale, at leggt as it is now construed by the Labor , -
narrows the scope of collective bazgaining to the point where it is
of little value to-professional employees. #aculty members will
pursue collective bargaining for .reasons similar to these which mo-
tivate other employees. They will not do so, however, at the ex-
pense of their profeSsiomal responsibility. Indeed, many private
-~ sector faculties have entered into collective bargaining precisely to’
preserve or to enhance their professiongl influence withinf the aca-
demic enterprise. But the Yeshiva rationale requires faculty mem-

- bers to choose between collective bargaining over bread and bufter
issues affecting their employment, and maintaining their influence
in educational matters. ' - o

For example, in one case where a faculty lacking significant in-

. fluence in this latter regard, had increased its role, through the col-
lective-bargaining process. The Labor Board held that the act’s pro-
tections would no longer be available to that faculty because they .
had become, quote, “‘managers”, unquote.

in .effect, their yery success cost them the protections of the
NLRA and returned them to their originaf status. :

This brings me to my concluding point. By permitting employee
influence to result in the loss of bargaining rights, the Yeshiva de-
cision standg as a direct and general threat to the development of
responsible employee pfirticipation programs and other efforts at
democratizihg the workplace. .

As Justice Brennan put it in his dissenting opinion, “The Yeshi-
va majority permits an employer to deny his employees the bene-
fits of collective bargaining, merely by consulting with them, and
-accepting their advice whef ‘it is consistent with management’s

. own objectives,” unquote. Justice Brennan’s concerns are by no
* means confined to faculty.members employed in higher education.

In private_‘indu§try Yeshiva may discourage unions and employees
< generally from seeking uncofventiqghal waye of improvj r-
. management relationships and general productivity. The/AFT is, of

course, vitally concerned with the*lot of elementary secondary
school teachers at a time when the fation’s schools are under con-
siderable attack. Were the Yeskiva rationale applied in the public’
. . schgol systems, it could thus well work against responsible educa-
tional reform by encguraging teachers and their unions to confipe
", their efforts to the protection of salary levels and job security.
.. ~Many of us believe that important educational improvements can
come only if teachers seek to play a more active role in educational
" “policy. And yet we can ‘hardly expect this to occur if it will result
.. in a wholesale loss of bargaining rights, - ' A.

:
N . »
. .

»1




Y- ¥

L1l LT S
For the foregoing reasons we urge the passage of H.R. 3291. Pas- ' .

~sage will stabilize labor-management relations in hight® educstion

the National Labor Relations Act.

1

and signal Congress’ concern and interit that employee assertions
of influence on management will not jeopgrdize bargaining under
Thank you Very much, BT | |
Mr. CLay. Thank you. The next witness is Professor Getman. .

[Prepared statement)f Julius G. Getman follows:] - . 5
PREPARED STATEMENT OF JULIDS G. GRMAN, Proressor or}Law, YALE UNivergity, |,
ON BEHALF OF AMIRICAN ASSOCIATION oF U ProFrssors |
I am Julius G. Getman, the William E. Townsend r at Yale Law Sghool
+ specializing in labor law. | am testifying at-the request o American ion .

of University Professors, the oldest and most significant faculttv organizakidn in

America, 1 was the general counsel of AAUP: from 1980 to 1982. | support the pur-
of H.R."3281, which ‘'will undo much of the mischief caused by the Supreme N
urt’s decision in NLRB v. Yeshiva University, I consider this to be the single + =~

. worst labor law opinion issued by the Court during the quarter century in which I

-

have been closely following the field. .

The Yeshiva opinion is bad law, bad labor relations, jurjs rudentially dangerous,
discriminatory, and unjust. It is bad law because it distorts cept of manageri- *
al employoes beyond any conceivable warrant either in the stam or in the previ-
ous decgi?ﬁb‘ by the Board and the Court. In other opinion are the functions of an
entire gfoup ofy employees aggregated ¥ prové that all of them are managers. The
Court’s constant description of the power of “the faculty” attributes to all the deci-
sional influence of some. It means that professors who do nothing but teach cl .
serve on academic committées and do research are managers because other profi
sors are involved in bu or program planning commiftees, . -

The opinion is bad'labor reiations because it deprives an entire profession of the
right to free choice based on an unepplained assumption that the dangers of divided
loyalty would be sbmehow ially ul if pro rs could unionize. The Court -~
does not explain why that er is worse for unionized professors than it'is for )
unionized auto workers.. In gc;,afthe professional I:tsmdargg “’hi?é guidé academic ¥ i
organizatigns provide a specj eguard against the possibility of destructive union ' :
activity. Faculty members récognize a special professional obligation to consider the K
well-being of their institutions, which is inseparable from their needs. This sense of
institutional obligation would be appsrent to anyone who actually studied the col-
lective bargaining agreements of col eges and universities, but awareness of this re-
ality is notably abeent from the Yeshiva opinion. : ,

The opinion is jurisprudentiaily remarkable because it projects from a weak and
deceptive record a confident description of ‘the working of a complex, signiﬁmnt.,
and varied set of institutions. The opinion is replete with descriptions of ‘mature
ugiversities’ which thoag of us wib have spemt our lives in college teaching do not
recognize. At a time when the central reality of academic life is the shift of power
away from professors to a new, specially trained breed of academic administrators
and marﬁers. the Court, - isﬁngerstanding the material it cites, draws an idyllic
generalized picture of univérsities in which all significant power is wielded by the
faculty or on its behajf. If ghis picture were in fact accurate the danger of unioniza-
tion.at such institutions would be»almost nonexistent, as my earlier studies of repre- ’\[:
sentation elections rjake cleaf. T .

The opinion is also a jurisprudential time pomb because if the Court were to
aﬁ)by the approach it moit in this case in othdfeituations, the NLRA could be ren-
dered obsolete. The deindustrialization of America means that the future of collec-
tive bargaining is likely to be gtJnstitutions in which, applying the standards of
Yeshiva, much of the work force will be declared managers. An approach permitting ’
the aggregation of employee functions could lead to the reemergence, of the compa-
ny unjon outside the Act's purview. . .

The ™ Ydehiva opinion 'is discriminatory becausg it analyzes the rights of facul
members differently from those of other employees, and it is unjust because it deni-
grates the legitimate desires ‘of many facu?ties to utilize collective bargaining to, 2

" achieve the degree of faculty participation in governance which the Court recognizes
P B

as appropriate. The ill-conceived and ill-founded Supreme Court opinion in Yeshiva.
has spawned the problems typically resulting from bad law. Enforcement is
uneven, time-consuming, and subject to the vagaries of the NLRB, which periodical-
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ly adds ne"\y criterig to the factors used to detérming the managerial status of facul-
Wh'iié I strongly support H.R. '3291. it would be improved if it amgended fo

. g(le;tziy rémove tradigional forms of faculty pasticipation from the h of sec.
ax2). L - e ‘ - — ’

" \STATEMENT OF PROF. JULIUS GETMAN, SCHOOL OF LAW, Y
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" .. obligation to consider the well-being of the institutien, beca
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~ FESSORS, AAUP Co . \
v+ Professor GerMan. Thapk you, Mr. Chairman. I am$Julius B¢ -
- Get.m?n I am the William ‘K. Townsend professor at Ygle Law

School, specializing in labgslaw. I am testifying at the reqyest of

UNIVERSITY, AMERICAN ASSOCIATION OF "UNIYERSITY_; P&q -

gse Amerigan Asscciatid® of University Professors, which is the

t'hf generail counse of;l the AAUP ﬁf?ﬁ i1298§2 gclx 1981'&.0?2 “ill iade' the
. I'strongly support the purposes of H.R. 3281, which will undo the .
mis‘dx%’ causes by the Slt)xpreme "‘Court decidion in NLRB v. Yeshi- - -
va, «vhich I consider to be the 'single worst labor law opinion issued © =
by the Court during & quarter of a céntury in which I have been - .. =
studying labor’law opinions, and I would add parenthetically that . . =~ -
- -that's not an easy title to achieve.,, R o . ’
. -%The Yeshiba opinion, in my view, is bad law, bad labor relations, -
gjsprud@ntiaiéy dangerous, discriminatory, and unjust. It is bad
isterts the concept of manggerial employees beyond ~ .
any conceivable warrant, eéither in the statufe or in. the.preyious *
decjgions by the Roard and the Court. In no other opinion' are the .
functions: ofpan entire group of employees fggregated to prove that K e
all d™Whem are managers. What the Court's constant description &f S
the power of“‘the faculty,” treating all faculty members' together,
attriputes to all the decisional influence of some. It means that pro- "o
- fessors who do-nothing but teach classes or serve on academic com- -+ '~
, mittees do research, are managers, simply because oth®r pro- :
-~ fessprs may be involved -in an advisory way in program or budget
pignning committees. - C ' - .. .

The opinion is bad labor réations, as Professor Polishook has -
pointed out, becguse it d¥prives an entire profession of the right to
free choice, based on an unékplained assumption that somehow the
danger$ of divided loyalty would be particularly harmful if.profess *

, sors could organize. The Court does not explain, at all, why, that
~ danger is, in fact, particularly acute for unionized professors.

In fact, the professional standards which guide acadgmic unions
provide a special safeguiard against the possibility of Westructive
union activity. Faculty members recognize a special professional

we
believe, 4h fact, that the well-being of the institutions are insepara-
.ble from vur own proféssignal achievement. And this sense of inst\
tutional obligation would Be apparent to anyone who hctually stud-
-ied collective-bargaining agreements of any of the threg organiza-
tions represented here. But awareness of this reality is notably

absent fromhe ¥eshiva opinion. - (
" Indeed, 1 think that the one theme which connects all of the
statements is the absence of any connection between the Yeshiva
opinion and the realities of academic institutions. The opinion is ju-
risprudentially remarkable because it projects from a very weak .

ldest and ‘most significant faculty organization in America. I wgs




. =and governance which the Court, in
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and deceptwely geated record a confident descnptlon not just of
the workings of. Yeshiva, but of a complex, significant, and ‘varied -

set of institutions which are American colleges and universitiss. «

- It is a picture which those of us who have spent our lives in col- -
lege teaching do not recognize. At a time when the central reality

of academic life 1s the shift of powers away from professors to a
new and specially-trained of academic administrators and
managers. The Court misunderstanding the material it cites draws

an xdylh. generalized picture of upivergities, in which all signifi- -

wer is wielded by the faculty or on its behalf.

t is picture were; in fact, accurate, the danger of unionization

at such institutions would be almost nonex:stent A good part of
my professional life was devoted to studying union organizing cam
paigns and were it the case that faculty possessed the power that

“sthe Supreme” Court attributes to thém, then, m fact, professors

. would simply not vote for unions.
*THe opinion is also a jurisprudential tlmehofnb as Professor Poh~

. shook: has suigested because if the Court were to apply the ap-

proach it took in Yeshiva in other sitiiations, the entire

‘could be rendered obsolete. The fact of the deindustrialization of

America, which has been so much commented upon, means that

. the future of collective aining, to a significant extent, is likely .
‘yto be at institutions in which applying of standards of Yeshiva, 4

most of the work force could be declared managers. An approach.

permitting the aggregation of employee functiens could lead to the
_ reeme ence of company unions, outside of the act’s purview. . _
eshiva opinion is dxscnminatory because it afMalyzes the

rxghts of faculty members differently from those of other employees

_ and because it creates a distinction with no warrant in either law

or policy between public and private institutions. And it is unjust

because it denegrates the legitimate desires of faculty to utilize col-

' lective basgaining to achieve the de%rei of faculty participation
{

va, recogniges as appro-

ounded Supreme Court decision in

priate.

N®w, the ill-conceived and ill-
Yeshiva has necessarily spawn
from bad case law. Enforcement is uneven, time consuming, and
subject to the vagaries of the NARB, which periodically adds new
criteria to.the factors used to determine the managerial status of

faculty. It is a particularly difficult situation because the institu--
. tions—which might be expected to correct some of the worst as-

pects of Yeshiva, such as the NLRB or the Court’s right now are
not functioning, in any positive way; with regard to the rights of
labor organizations. And rather than ameliorating the problems in-

herent in Yeshiva, we see a whole line of opinions gctually making

them worse and expanding on the-problems created in Yeshiva
Finally, while I strongly support H.R. 3281, it seems to me it
could be improved if it were amended to clearly remove traditional
_forms of faculty pasticipation from the reach of section 8(aX2). It
" had occurred to me that the only reason that someone could sup-
port Yeshiva would be, something tot.al unstated in the opimdon,
the concern with the status of tradxtmn ulty organizations like
faculty senates. And I believe that this be would improved to

- make it clear that those could coexist with cqllectxve bargammg

o 58

the problems typically resulting.
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Thank you. :
Mr. Cray. Thank you, Professor Getman.
The next witness. . .

[Prepared statement of Joseph C. Speisman follows:]

-~

PRESARED STATEMENT OF ProrF. JoserH C. SPRiSMAN, DEPARTMENT OF PSYCHOLOGY,

BosTON UUNIVERsITvy, PasST PRESIDENT, Bosw UNIVvERSITY CHAPTER, AMERICAN
ASSOCIATION OF UNIVERSITY PROFESSORS, AA

" The ownership and ultimate managerial authority of private universitiggiypically

" lies in the hands of a Board of Trustees whoee position 18 anchored in a Mer, the

terms of which are broad and correspondihgly indefinite.

The real distribution of power among trustees, the administration {president and .

officers dependent vn him), and the faculty is sometimes, not always, spelled out in
the constitution and bylaws that govern the decision-making within the
Board of Trustees, particularly in relation to the president and mmistmﬁon.
These crucial documents, the constitution and by-laws, too are sometimes broad and
vague in their terms, and of course they can typically be altered by the trustees
with or without the concurrence of the president.

Boards of Trustees are essentially self-perpetuating bodies; that is, new members
are selected by the current members. In some institutions, some or all of the trust-
ees are electeg by active alumni associations. Where alumni elections are not impor-
tant features of trustee selection, and where the charter and by-laws are vague
enough,. as at Boston University, a president or a chairman of the of Trustees
or both in combination can attain virtually absolute power over an institution and
its finances. This power is obtained partly by controlling trustee selection, partly by
controlling key committees and by control of the entire flow of information to the
Board as a whole, who are then put in.the position of merely confirming the deci-
sions of a strong president. Trustees who opposed the president at Boston University
were operantly excluded from further meetings and they tended to consider them-
selves “fired” by President Silber.

We are not claiming that all or moset of the trustee governance systems are defec-
tive in this way but that there is this potential in a private university at any time.

The further distribution of decision-making power between the administration
{president) and the faculty is sometimes governed by faculty manuals, constitufions
of faculty senates, and the like. As in the case of charters and trustee constitutions,
these documents are also, at times, vague or otherwise imperfect, and of course they
too can be cha by trustees or presidents,

in addition. in most institutions, there are traditional ways bf doing things that
are rarely spelled out, but that are basic to the everyday course of decision-making
within the institution. These customs are most likely to ge inviolable in ancient and
stable institutions and during periods aof prosperity and calm. These de facto ar-

rangements are also often influenced by the more or less precisely articulated stand- .

ards of academic freedom and governance elaborated and pubjished by the Ameri-
can Aasociation of University Professors (AAUP). The p ural norms of the
AAUP, along with the customs of the institution (where well-established), add up to
what is often called the "“collegial model” of academic fovemance.

A model is precisely that, and it may be substantially modified or even disregard-
ed in practice. This is especially true where manuals and constitutions are inexact
or easily altered. where custamary patterns are defective or poorly entrenched, and
during times of crisis and change. .

In short, everyone agrees.that the collegial model of acadergic govergjance should
apply to all institutions of Mightr education. we agree on some detail on the of
Fmgti(-es his mode] implies; and we further agree that the traditions of acad®nic

reedom that should be protected by this model are crucial to.the moral integrity
and intellectual vitality of American higher education. "

Those of us who engage in academic collective bargaining de 50 not to oppose the
collegial model but rather to protect and shore up the normps of that model. This is
especially true in the face of threats by administrations that have become manage
ments and have attained virtually complete power in their relationships with
Boards of Trustees and have essentially discarded the system of checks and balances
that is the essence of the collegial model. | '

One has to recall that public institutions of higher education are typically subject
te some supervision and indirect contrel through elected pelitical bodies, and that
they are certainly—and properly —subject to public.sg¢futiny in a way that private
institutions are not. ’
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[n the hands of determined individuals seeking power, and where: the supervisory
mission of the trustees has been blunted. private universities can become carica-
tures 8f "'a community of scholars.” Where such irresponsible enclaves arise in pri-
vate higher education, collective bargaining by faculties may well be the only means
available to shore up or reinstate the norms of the collegial model and thus msure
against the de facto violations of public trust implied by the tax advantages con-”
ferred on these institutions.

No competent observer\would claim that American ufliversity teachers and schol-
ars are likely to'seek collective bargaining as a recourse, or are likely to undertake
voluntarily the roles and obligations ofi union members unless they feel painfully
and deeply threatened in their professional roles, and unless the collegial model has
been seriously eroded in ptractice.

It is therefore almost a contradiCtion in terms tofcite the rights of faculty under
the collegial model while denymg faculty the means to protect that model against
patent abuses.

The fact that faculty collect;vely have some sort of indirect effect on the curricu-
lum of their institutions does not indicate that the collegial model is intact. One
needs to ask how the crucial academic decjsions are made: how new programs are
introduced or old ones terminated; how new faculty are selected and current faculty
are promoted or not promoted. Especially one must ask how recommendatiogs made
by faculty on atademic grounds and in academically relevant ardas are considered
or ignored or ovérturned, often on non-academic grounds, by powerful presidents or

.by administrators totally dependent on them. In this wa{ faculty are consistently
denied the relative autonomy assigned them under the collegial model.

1 should like to be more specific _about how the two otxated contracts at Boston
University (1978 84) have served to ensble the milegg model to function and to
protect the faculty from capricious and arbitrary action by the administration. The

- first and perha most important gain under the contract was the regularization of

vprocedures in the award or denial of such crucial matters as appointment, promo-
* tion.and tenure, and in the termination Qf faculty.

Under the cotlective bargaining contraqcts the faculty achieved explicit procedural
guarantees that had been expressed beforé only vaguely and largely as gjous hopes:
how, when, and where reviews were to be conducted the manner in which faculty
colleagues would evaluate materials presented by a candidate for promotion or
tenure; the standards by which judgments would be made; and the sthedule by
which faculty and administrative recommendations would be eompleted and sent on
to the next level of review.

It is worth noting that even President Silber and the Beard. of Trustees of Boeton
University, who spent enormous syums to oppose collective bargaining in the courts,
plan to retain most of these p ures after the expiration of the contract in Octo-
ber (Letter to the faculty dat,ed July 11, 1984).

At least as important as regularmng procedures by which to make Judg“ments was
the establishment of procedures to grieve and appeal those judgments when neces-
sary. Prior to the negotiated contracts the entire grievance procedure consisted of
three faculty members who were empowered to do nothing more than report to the
administration. ?This grievance committee was supposed to review evidence but
there were times whén documents were withheld, and of course there was no re-
courge Lo external dxsmt&\re‘mg appeal procedures.

Not anly was a just appeals procedure established for the first time under fhe con-
tracts but also individuals whosought redress were entitled and were given access
to information and evidence. Prior to the contracts' reports and file materials (e.g.,
personne!l files) relevant to the sppeal were not made available or if some portions
of the files were provided it was done at the whim of an admir\'strator who was also
rendering a judgment 1n the case.

The contracts enabled individuals-even i the face of mst;tutlpna ower and au-
ihnr)f» to apen the closed file drawers and provided'some “sunshine’ in an other-
wise darkened judgment pr(xess All of the issues of recommer@ing actions, making
_}udp{me'nm tm(f) instituting legitimate appeals were addressed it our contracts--not
always sztxfmfa(‘mﬂi addressed but addressed. All relevant information had to: be
pmvndpd there was some separation of the roles of accuser and prosecutor, judge
and Jury, and the participation of faculty in the collegial process was spel] e*(g oul.

[ refer the committee W attached documents A and B for specific, mdmduahmd
and sometimes moving accounts, (cf Judy Hallett's statement) of the operation of
the grievance procedures under the contract.

We are not only interested in procedures- there is also brpad and butter. Prior to
negotiating our first contract M 1978-79 there was no established salary policy at
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Boston Umiversitv Fae ult\/wlurv increments were often comprised gf that part of
the budget that was left over after accounting for all other budget xte*

During the years of the current administration prior to the first contract (1872
TN the salary position df Boston University faculty measured against comparable
institutions was very poor indeed. Compared with private independent category |
tcomparable degrees granted) institutions. Boston University fell below the national
averuge for each rank and for the tosl of all rank§ when compared with all such

"mmstitutions 1 the New I“ngland rexion the gap was even greater. and Boston Uni-
versity fel} turthest behind in the state of Massachusetts. It is also true that there
was an inereasing gap between the average salary for all ranks at Boston Universi-
tv. and that of the national average. During the first years of our current adminis-
tratign faculty salaries receded from a minus $2,700 in 1971 to & minus 33,200 in
1974 twee Document O for all of the proceding statistics).

During six precontract years immediately prior to bargaining, the average annual
salary incremeny for fUll professors was only 4.2 percent while for the same period
the cost of living rese on a yearly average of 82 percent tsee Documents D, E, F,
and G During this period tuition mcreﬂsed by more than 150 percent and today the
tuition at Boston University is $5,936, an increase of 360 percent since 1972.

During the six vears under con ct the average anfual increment in the salary
of full professprs was 9 percent. which. in contrast to the precontract period. at least
kept pace with the cost-ofdiving incrpases during this period. ’

Other practices of a willful administration were stopped or modified by contract
enforcement There was a spring (1978) when every non-tenured faculty member--
the voungest and most vulnerable group who was not on a multiple-year appoint-
ment was sent g term mation letter because of fears of lagging enrollments which
turned out to be totally unfounded, These termgnation letters were riegated through
arbitration tsee Document (G, page 2). Similary, over the course of the current three-
year cotttract. five untenured faculty terminated for nosubstantive reason gained
reappointment through the grievance process. Another newly hired instructor ter.
minated shortly after her arrival received a significant monetary settlement (see
Document B, page 2 . ¢

Faculties of colleges and universities are engaged in long-term affairs of teaching,
intellectual and artistic development, of scientific research and invention, and in
scholarly publication and public performance of their creations. This work is inevi-
ﬁ;ubly subjected to critical review by theirdpeers. These are the functions for which
aculty are hired. The so-called managerial responsibilities such as reviewing col-
leagues for appointment, promotion, and tenure arise because the various faculties
are the only competent judges of work in their special areas These responsibilities
remain only incidental to the faculty’s mdin jasks and even under our contracts the
trustees retained Wlmate decision:making authority. The professional pursuits of
the faculty require uninterrupted time and collegial support. Where the collegial
system breaks down, the only megmingful protection afforded faculty to engage in
their long-term development is by mez’: mutuglly agreed upon contractusl ar-
rangement

All faculty in higher education in the Massachusetts state system are protected
by coltective bargamning contracts. Faculty in public higher education in a majority
of states similarly enjoy the right to organize and bargain collectively

The faculty of Boston University and other privale institutions seek from the Con-
gress this wame right to negotiate with ddmmmtmtmm under the law This right
should be restoged .

Thank vou

S
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-~ BUC-AAUP HELPS PEOPLE...

@ DY BUIETT (CLA): "By swpporting the KIC-MIP, pecple such as yoasTselves make
R professicaal and emoticesl survival possidle for valmersble peopla swch as wyself.
. Without the uniom, amd the collegfal smd professicmsl walidatios afforded we by »
the coutract znd arbitratiom procedurse, I do not kmow dow I could have withetood
'\ the ordeal of wy tsmure Tview snd demisl, Accase to the woeiag records shd de-
talled rts of college, waiversity, amd gd boo coumitteas durisg tha raview
\ - fteelf mis we in Yy etruggla to remsis s active amd productive tagcher snd
. ' scholar. Thesa documsats—provided to me by the 1978 comtract wader which my i
review took place—reaeuted me that sy work was valwed by {nformed amd cdjective
sentor colleagues doth st 3.0. and in my field. Daly after my case had gous to
srbitration wes I.ablecto swe the reperts of my che(rmen and dem, docamsnte now
. routinely swvatlable to teoure camdidates undar the carrwit costract. Lika the »
\ srbicragor's repcimmding for the recond the sishgedlitig of yrocedwres amd otber .
- {nsppropriace cmnduct by thoee wha opposed my recaiving tewxrs, thess docummts .
. furaished ma with further,-amd sstisfyiag, professiomal vildicatioa. : ’
“The uatos is there for you &0 1t was for me. PFlesse remswber ws hoth amd join.”

.

[}

. ...JUST LIKE You

i

*mmuintpmfmm‘mﬁdnmnmﬂm-dammm T

in 1983-84 wheg the provost sccided to ber grigvaace that procedural errors had -
occurred in her first seview. .

tr&‘mlnmﬂﬁc‘lnm grisvanceson 191-82 werit/equity raises sre now
«  im arbitratiom, mﬁu.mmnman;uuxqum.

% e entire bdargaining weit f.mq‘hrm. s wmll as Fiftaqn fndividuals st last
cowmt, now grieving 1582-83 marit/equity rxisas. .

# The 179 pecple at all ranks who together recaived over $20,000 hMm on
1981-82 owerioads, thanks to a chaptar grievaace. '

# MARGARET EOMANDS (SOW): Whan bher chair snd desn asked bar not to stand for temurs
becuuse she hadu't fintshed her dissertatiom, Frofessor Limeads zgresed sod was given
aotice that 198182 would de her termissal ywar. Unabla to sscure & part-time
position at 8.0. last £2ll, Profassor a PN, D.~filed for unewploymmmt
while she loockad for work. I a test came, 3.U. sdmdnistracion challanged her

- claim on the grounds that she had left volustarfily. The wmion assisted Dr. Ldmaculs
from the first. o 3.U. seat an attormay to sppeals haaring, the wmion sent
its lavyer as wall. Today Margeret Edmends h‘jch-hutin; aod collecting wemploy-

. ment—and Decause of the JUC-AAUP, every mmtesurwd faculty member who finds himealf
or herself in a siailar positicn is safe from mowves by cantral admisistration to
take awvay the legally mendated safety oet of unewployment compensation. .

3 BARBARA SCHAPTED (CBS): Last fall Professor Schapiro received notice that she would
0ot ba vEnawed zftsr 1987-83. Raecogniszed as an outstanding teschar, sod with s
bock newly scceptad at Johns Hopkins, she was terminated solely for a "projected
precipitous drop in sarcllment” which sevar occurred. She grieved and won her re-
sppointmmnt. Professer Schapiro recently gave notice that sha is rasigning after
this term. Har carser—bher cbolca, and the union mads it possible.

\ e
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KW MXIE IS THE INION WKIE TO XU ? N

You enjoy the benefits of BUC-AAUP representaticn every day. As a scmber of
the bdargaining unit, you have been enjoying the privilege of wion representntioﬂ.
and protection #f no sxpemsa to yourself.

Bug, the BUC-AAUP has ovarvhelming expenses—evan cu a bare-benes budget:

" ® ® @

‘A1l offica operating costs—rent, telaphones, ;.tmcing. everythiog

UPDATE —bdringing’ :hn‘ktn: information cu faculty iasues

The “Yashiva” beartogs—two yesars, two lavyers, a2 third of our budget
Ardigrations on tenure, termingt{cus, salar{es, and more

Experisnced staff providing i—.dhn setvice and legal assistance -
Contract nclptia:im-‘(md 8tf{ll more lagal espenses)

¢

You have prospared witl the BUC-AAUP. TYou work daily mduvn.imuc::m.
Now will you support it by becowing s wember? ~

&

mmm&*ﬁnm,gﬁmmmm

. -

Your financial support im vital to the wmion's success. And your voice is
vital to your own fufure at Boston University. The BUC-AAUF consulta all faculty
on coofract prepsratioms but caly imion membars can vote policy.

" The bottow line {s thia: are you better off with the uniom? A majority of
fdculty said yes to that question {n 1975 and votad the BUC-AAUP as their bacgaining

sgeat,

Your sembership is your vota oow. Imagine your future at B.U. without the
AAUP. Imagine tha present. 0

Plesas return the sanclosed membership fors and your duss payment todsy—before
you get caught up {n grading papers and exzms. You will be hearing from us again soom
vith UFDATE, surveys, and specisl svents—but only because pecple like yourself have
made our cocotinuing work possibls.

‘A STRONG UNICN REPRESENTING A STRONG FACULTY BUILDS A STRONG UNIVERSITY |

Sincerely yours,'

Gl 0. bustfore Fl] J i

Judith A. Gustafson Freda Rebelsky
fxecutive Director Membership Chatr
b
o §
T .4
(ONFLIENTIALITY RUARANTEED

Y

Please de assured that union members va payroll deduction do get
merit raises, tenure, and promotioms. So do union nfficers. However,
£f vou ate at{ll concerned sbout confidenriaif{ty,you can pay your duew
directly to us by check; the B, U, administrarion will have no record
vhatsoever of your membership. If you mark st the top of your applica-
tion form CONFIDENTIAL, sll personal unien cprrespcmdence vill be sent
to your

home address only. Serd us any further {nstructions you wish.

~
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SUS N UNIVEKSLLY LHAPIRMSAMERLCAN ASSULLALLUM UF UAIVERS ITY _PRUFESSURS®S 10 COMIUMWEALTH AVENUY

DOCYMENT &

PDATE...

BUC-AA

Box 509 Keomore StatfoneBoston, Masaachusctts N72%15ePhons (617) 267-6983 -

P.0O.

Volume ¥, no. / N

-

hndly. Jasuary 30, 1984
GRIEVANCE VICTORIES BRING MAPPY NIN YEAR

t
The strength of our contract lfes in our ability to amforce £t, and Article

IXVI—Crievanca and Arditraticon-—is cur mascla. Although preparing for a naw con-
tract publicly engrosses our attencion, helping iodividual faculty to secure their
rights through the grievance pfocass coutisues to be the major day-to—dsy sctivity
of the Chapter. The loug-swaited arrival of tha srditrator's decisfonm on 1981-82
merit and equity cases, as wvall as tha settlament over winter break of two tarmine-
tion cases, gave signiffcant wictories to the faculty sud fhe Chapter.

The big vicrory ia the 1981-82 salary dectsifas was that the arditrator agreed
in principle with the unios positiom on thHe scope of his review and the srditrsbilsicy
of our equity cases. The sdsimistratiom’s argussnts to0 the contrary, he ruled that
e was oot restricted to desbrminisg vhethar the' provoet’s sllocarions wete arbditrary
and capricious dut could himeeif spply the School Guidelinas $o an individusl
case and, vhere pecssssry, Mwself maks scademic § ts. Purther, he ruled that

, ~efuity claima based on couditicms axisting prior to the current contract—ai every

case was—sTe Dot time—barred, as the m:rug bad asserted. Y¥otr awery dollar
eought svarded, dut the arditrator confirmed woica demsnd for a lnh:’antin
reviev of\ the provast’s decisions. H '

On the Chapter's Class grievamce st CB$ the arbitrator ruled that the 40 had
{mproperly pradstarmined the mintsxwm marit share at $500, thersdby limiring the mumber<
of possidle merit swards. Ee remanded tha case 20 Che desn t0 De recoosidered in
accordsnce with the School Salary Cuaidelines, which require that tba merit pot be
distridbuted sccording to proportionsl shares. Tha following chart indicates the
arditrator’'s dieposition of individual 1981-81 salary grisvances:

£

NIRIT IQUITY
School Dapr’l - Provost Add'l  Add'1 Dept'l Frovost Add'l Add'l
Rec'n Sought Awsrd Rec'n Sought Award
1. M 900 700 200 ¢ jéth Q'tile < Q 10,243 4,000
2. sMG . 700 500 200 200 XA XA
3. sec 527 0o 527 o ¢ w XA
k. STK 1,000 0 . 1,000 o® ] [+ 3,7 - ©
5. CLA/tham 2,000 500 1,500 50Q NA MA
%. CLA/Eum |, S xA Rank Med'n o] 5,000 [+
7. CLA/SeS XA KA 1,000 o] 1,000 o
(8. CLA/Sciww 500 o S0 500 2,000 500 3,500 1,500
9. CLA/Set 500 Q 500 0 . 1,000 0 3,000 2]
The administration also satrled a ousder of salary grievances puar to srbirration:
L - -
MERIT EQUITY
Schaol Dapt'l Provost Adg‘l Add'1 Dap'rt Provost Add'l Add'1
Rec'n Scught Sment Rec'n Sought Ssant
1. QLA/Scive NA NA 1.500° Q 1,500 1,500
R. CLA/ScS 1,000 Q 1,000 1.000 NA XA
B. CLA/SoS 1,000 500 RA 1,000 © 0 1,000 500
L. Cra/sos 1,000 500 NA_ 2,500 *] 2,500 500
* Arbitrator declined to review 3erit clatw because of late filing. \
*e [ndicates female facultv member. R
]

*
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S The resolutfon pf (wo gridvances concerning tersination represents particularly
oigu!{hn\: gain. far untenured facwlty. Both vera seftled after Step 11 seatings

t the provost's level, spating lengthy and coatly arbitrstion. An offer of reappoint-

ment aod a tenura review eoded the grievance of a fifth-year assistant professor at
SMC who had been terminaced by central administrat{ou despiteethe unanimous recom-
mendatlon by her department, chair, and dasn for a two-year fecewsl. The grievance
clalsed violations in three contract arsas., Errors in the resppointment review pro-
codures Yncluded 1ate notification of sonreneval #nd the forwarding of out-of .date °
documents to twe provost’s level. The Chapter ssserted tog thst the termination

. amounted to a foreclosure of tenura considaration prior to eh datory tesure reviev
. Year. The poasidility of gex discrimination wae also rsised because, of the seven

faculty at SMC who wers approaching thair tesure reviev year, all fiva mep vere renawed

while the grievant and another female colleague were not despite having records at

N, lesst as strong as thosa of the man.

The other terminstion case hus resulted in a large financisl settlemsent for e
first -year 1xlx'scructur ar SON who received s termination notica a mokth after she had ,
begun tesching at BU, At the end of Aygust the {nstructor had received the u}'fer £
a2 one year appolotment, aloug with assurances thst lppfc\rll by the Trustees wza a &rn
formality, On this basis, she removed berself frow ‘consideration For another job and
sold her housahold goods {o a distsnt state to finance the move to Boston. Two weeks
after classes begen, the terma of the appolntpent were changed to One semester only.‘
as she was, {nforaed tvo wesks ister. The Chapter argued, first, that the terwe and
conditions stated at the time of hiring had Daen viclated and, gecond, that full- tima
appointments of one semester could be made only to replace faculty'on le . which
was not the case here. The Chaptar’s willingoesa to pursue the case to arbitration
vas among the reasons for tkm administration’s sattlement.

~

SAVE P'EBRUARY 15 FOR ANNUAL LEGISLATIVE DINNER. The State Con-
ference of the AAUP wtll hold {tfs aonual legialstive dinner st ¢ Suffolk University on
Vednesdey, Pebruary 15. James G. Collins, Eouse Chaliman of the Joint Committee om
Education, will talk adout tha impact on higher educetlon io' Massachusetts of the
Jofnt Committea's recommendsd reforms in pudifc schoel educaetion. (Dua recommendation
fa to saholish tenura.) Other state legislatora will alsq attend. A cocktail hour
begins &t six o'qlock, follewad by dinnar at saven. Members of the new AAUP chapter
at the Berklge lege of Music will perform. Tha coet of the event ie $§; you will
be rnceivinglz rssacvat{on form in your mail boxes next week. For further information,
c.l’l the Chapter office. €

* QN m COMING OF XEVIN wsx-rz"ro BU. The Chapter is seeking infor-
mation oo the procedures followed in the appointmant of Kevio White to the faculty,
tn particular, whici faculty committess, L{f any, were consultsd and concurred on the
action. As 2 mewbef® of the bargaining unit Profesaor White will receive ao iovitatios

to berome a member of the Chapter.

¢ CHAPTRR MEMBERSHIP DRIW CONTINUES., The Chapter gained 26 new dembers

in last semesrer’s seobership drive. Our goal {8775, Our goal is slso to negotiata the
best rontract possible and to providae You with the basst possaible aervices. Pleane send
{n that sembearship application vou received last week and help us meet all our goals!

O

mErnedreF —
75
mgear ] | S
+ | _MEMBERY

ERETIRRERRY SRRRRBULEL BT et Ol A A et BERGET LLBLEL LI TSR RIS Tl BRLTL

23 )

RIC

Aruitoxt provided by Eic:



Ay
1 L4

BOSTON UNIVERSITY CHARTER
AMERICAN ASSOCIATION OF UNIVERSITY PPQFESSORS - DOCUMENT C

. P.O. B¢ 509 / Kenmore Station / Boston, Messachusetts
OFFICE AT: 510 Commonweaith Ave., AYYURS 9 "til 1 p.m.
- , PHONE: 267- 8983 ~ R
R a * \ .
~ : . March 17, 1975 -

STATRENT ON ECONCMIC SITUARIONYOF PACULTY

N

Dear ca.u..gu, »
P~ nm R.par: brings you critically important informaticn cobcerning
- } the poor, and sconamic posificm of the Boston mximti:y

aculty in recent yuars; (b} the relation datueen expentitures on .
m cospensation and the total university budget; and (c) what .
pmpenlt@&tq_.nhnnmthntéﬁmdc status of the faculty.

. f '

Mmmmmnmmmmm:'

-

1) 30 faculty mrm sslaries compared to faculty average salaries at
AAUP category I.institutions for 1973/ Th:

~~=gompate badly with ave salaries pati H
1‘?‘ —'TM'
~—erun further behind sverage salaries in New Englsndg

L{ —=rup furthest behind --or do worst of all-- emsnd to mmrq-
salaries io &nschnuttn. ‘ .

!
during 1970/71 through 1973/7& the dollar gap
videned detwesn N faculty aversge salaries and aversge uhrtu
in Massachugsetis. .

.

(For aetails,’ see SECTION 1,)

2) BU faculty average salaries for 1974/75 have fallen even further
bebind aversge salaries at AAUP Category I Indtitutions in Massachusetts,
. (For details, see. SECTION 2,)
3) Expenditures on faculty compensaticn from 1970/71 through 1973/74
remsined a constantly small —-17 parcemt-—- po ofth- total
« umiversity ltudget while tion arxi income =
mnmm data for 1G74/75 and projected data :cu(l??S/?'é indicate
no significant Smprumnt in this patier:. R
{For detnlnz g¢¢ SECTIORN 3.)
4) In recent years there has bdeen & dramatic imneﬁ‘l.dﬁﬂltntiﬂ .
and "Cther” expenditures. .
(For details, see SECTION L)

5) BUCAAUP proposes scoe gador positions both to preserve ux&‘ho advance
the economic statua of the faculty,
(For details,¥see sfcTION 5,)

. - e
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. The AAUP's asoual reports om- sconomic status of faculties
// classifys institutions into ssvaral catggories. Category I institue
tions, to which BU pelongs, ars those which have granted an sverage
° ofnm.tumun.ynummmmmyﬁumn : M

- compare Dadly with aversge salaries at Catagory I institutions
mtianmh;

mmmmmmmmsmumryxmummm
in New Ingland; and . -
*mmmnm@rmmamﬂmm ‘
with the sveragesz for the othar Category py Lnltiﬁntionl in . /c}
Magsachugettis. B
The other Category I institutions in Massachusetts are Boston L
can.p,mu,m,w,x.zr.,mu.m at Amberst, and . - ¢
Tufts. The following table shows the Inogressive disperity between our * '
aversge salaries and those natfionally, in New England, and for the . : ’
other c.yry I institutions in Massachusetts.

. -

TARE 1. mmmm"torlyrs/’ncmmmmnnm | ‘,
Category I Institutions, .

; h: o Natiocoal England Average for Other

Rapk Avexsge Aversgs = Aversge Mass, Cat, I Insta.

Professar 21,200 21,900 23,900 25,800 .
Assoc. Prof, 15,900 16,100 16,900 17,700 i
Assigt, Prof. 12,700 13,200 13,300 13,900 -
Instructor 10,200 10,200 1q,8c0 . 2,400

all ranks 16,000 16,700 17,500 19,200 .

BU campared with inddvidual imstitutions in the state in @3/7&.

Our average salaries are not merely delow the averages for the/combinaed
. ¢

# All sversges sre given to the nearest 3100, Source of the data is the *
AAUP Bulletins{Summer i{ssue) for the ywar, which contains the ancuel
report on.the econcmic status of faculties., These reports cover full-
time flcul:y, exclusive of medical school faculty; and.the compensation
and :tner economic dats kre on & nine-months basis, BU sverage salaries .
calculated from this source agree with the averages given in ‘admints-

trasion's repoft to the Faculty Senste of December 12, 197k,
-
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group of sll. other Category I institutions in Massachusetis. In ndditicm
when aversge’ n.hriu by rank st indivim laboo.l.s are md,
fares badly,

mmmsm,mBUmmuummwmlmn or

the lowest of all, Ihmhm;innintb.fouawingm
TABIZ 2. B3U Average Salaries for 1973/74 Compered pomsum--
‘ at Individual Catcsnry I lnstitu:iom in Massachmsetts
‘
' ‘ Lowest B Aversge Compared {
- @
Rank A m f-_mm& Avm Salary -
‘Professor 20,800 21,200 - naxt to lowest
Assoc, Prof. 15,600 15,900 - next to lowest
Assist. Frof, 12,500 12,70Q pext to lowest
Instructor 10,200 - 10,200 lowast i
© |- ALL ramks. 15,800 16,000 “next to lowest
BU's wersening position frem 1 , %o 1 . Over this four-year

pericd, the dollar gap between avarsge salaries sad the aversge for the
other Category I imatitutions in Massachusatts has widened at every runk
except for rofessors, where it has remained the same, The Junior ranks
vere the hardest hit. The following table shows this worsening Mﬂil
position. . " ' '

.

TABIZ 3. The Differential Between ZU Avuigjtu and the Aversges
‘ for the Other Category I Iostitutions in Massachugetts.

ig70/71

BU Average for Othar :

Renk % Mess, Cat, I Institutions BU Differential
Professor ' 22,200 i 3,50—0
Assoc. Prof. 13,500 15,300 mimus 1,400
Assist. Prof. 11,%¢ 12,100 , . mimus 200
Ingtructor 9,200 9,500 * minus 400
all ranks 14,100 16,800 dmus 2,700

197/

2 ersge for Cther
Rank Aversge s Cat, I Institutions BU Differemtial
Prufessor 21,200 < T A
Agsoc, Prof ! ’ mima 3,600
A:ain': Pro%. 1190 17,700 mdrus 1,800
Inst.m;tof - 12,700 13,500 - mous 1,200
. 10,200 11,5400 minus 1,200

all ranks - 1600 19,200 , mipus 3,200

2y
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SECTION 2. 's Position ) 1FTNSTS.

™e aduinistration has refused to £ile the usual econcmic data an
faculty compensation with the AAUP this year, allowing the Jaruary 31,1975
deadline to pass despite several requests from the national office,

" ALl otber Catagory I institutions in the state have £1led, however,
Average salaries by rank for 1974/75 -ﬁ.mumm;\mam caz de
compared with the "jreliminary” aversge salaries for 1974/75 which the
adxinistration inciuded in its report to the Faculty Senate of December

' 12, 197k,

, .
This comparison reveals a further declipe, from 1973/7h to 1g74/7S
in BU's position relative to0 the sverage salaries for the cther O Ty
I Snstitutions combined. The dollar gap has widened st two out of the
four ranks and remains unclangsd at one. No coxparisen for “all ranks®
can de made, as the mmbder at esach rank for 5U is unknown. 4

The BU differential for professors' is now $3,800 instead of $3,600.
Asgociate pwofesors are now $2,000 behind, instead of 41,800,
ors remain $1,200 behind, Asaistant professcrs are the exceptiocns
instead of being behind the. average for the other institmtions ,
their averwge is $1,000 dehind,

The following table contains the 1974/T5 figures. The 1973/74 figures
vere given in TAKIZ 3, abova.

~

. | TABIZ b. The 1G74/75 Diffarential betweez "Preliminary” BU Average Salaries
and the Averages for the Other Category I Institutions in Mass.

B
"Preliminary™ Average for Other .
Rank Aversge Masz. Cat, I Schools 3U Diffarential
Professcr 22,500 25,300 xinus 3,
Asmoc, Prof. 16,700 18,700 xims 2,000 -
Assgist., Prof, 13,600 1k,600 xims 1,000
Instructor 10,900 12,100 mirms 1,200 -

This worsening of slready inferior sversge salariss is occurring at a
time of extrsordinary inflation. PMurther, it affects faculty living in
an ares vhich has a very high cost of living relative to the rest of the
nation, ’

23
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‘mmn 3. M&Mt _snd Duitjon,

Aversge faculty salaries present s dimsal picture, as detailed in

the preceding sections of this Statemant. OFf course there are exceptions; .
for exazpls, same recext faculty appointzents receive salaries which are

quite high. But the mijority of faculty are mot in this favored category.

mmmmmﬁmMmIMlm&
uxiversities, including this ooe, All are aware of the pressures on
students and their families which are geterated by rising tuition rates.
m,umw,nmcmmmmmnwnmorm
educationel entarprise,

‘mcnfmn ithimﬂmthtneultynhnuhceuiandmtow
ummmuumm,mmmmw.uum

mxmumcumhmnhtimﬁwmmwmﬁan
to total expenses, Ancthar iy the relation of faculty compynsation to
tuition., In thig secticn we Ioesent informatiocn on thaise isportant
concerns, Inthnm:tnctionnducnumthonltofth-mmgou.

%ME&M- "Faculty tion” 18
salary fringe banefits such as Social Semrity, CREF, and the
like. The AAUP gives the aduimistrstion’'s report of average
compensation fMulletime facully, sxclusive of Medical School .
faculty; the mmber at the rank; and fringe bensefits as percest of
aversge salary for the renk (in 1973/75, this parcentage ranged from
129?.0&.7) Total compensation was calculated from this source.
Total expense, and incoms, coms from the administration's rsport to the

Faculty Senste of December 12, 1g7h, and pertain to the entire university. .

mnnm.m-mo/nmmﬁkmma,mmmu
claar that this full-time faculty compansstion ig not a very large share
of the budget. The administration reported total expenses of $77.7 xtil-
lioninlg'm/‘fl, and $100.2 xillion in 1973/7h. Over this period:

—mmtmwmmmu;pmthm -
mam,m)mwn.@xmmmi

—=the dollar increase mtaulcmuonmrthﬂ four-year
god csme to & modest $4.2 xillion: the total advanced from

.0 =l1lion in 1970/71 to $17.2.4illion in 1973/7h;
o

~~-and this was & period in which the msbher of full-time twulty
incressed from 821 to 899, or by 10 percext.

Faculpy compensation and tuition. How mmeh does the fmulty.bcmnt
when the tuition goes up? The evidence iz clear that tuition has risexn
much faster than faculty compensatien.

Over the four-yesr period from 1970/71 to 1973/74:

~——average faculty compensation inc.reued by 2 percent,
fram $15,800 to $19,200;

-—-but the tuition increamsed by Sk percenmt, from $1,750. to $2,690.
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Tns, aversge individual faculty compensaion rose less than half
as faxt as the tuition padd Wy an inddvidual student,

Looking st total faculty compensation, and total tuition income,
8gAin we see that the tuition increase greatly exceedsz the compansation
increase over this four-year period: '

—~total faculty compensation (for a 10 percent larger faculty) .
rose from $13.0 million to $17.2 million. This is an increase -
_ of $4.2 =illion, or 32 parcent;

' ~
-—btut income/from "tuition and fees” rose from $38.1 million-to, “w N -

St $56.4 on. This 1s an increase of $18.3 million dollars,
or 48 percent. . ‘

-~From 19T3/74 to the current year, 1974/75: -

~=etuition went up ancther $20Q, to a total of $2,800; *

—and an increase of 6§ percent in aversge faculty compensation
vas budgeted for the current year {(according to the Seomte
Coupcil's Budget Committee Report of May 9, 1974);

mmmmmmmumimmeﬁmtoﬁtof‘m
tuitiopn incresse but oul of maney saved from the previous year

by the freeze on faculty salaries Rplus deferral of plant mainten- .

ance, * “

The adwinistration bas raised 1975/76 tuition anotdwr $390, to a total
of $3280, And, as is o aften the case, publicity about this tuition
increase ‘satures tha nsed to raise salaries, For exsaqle,
the story in omeas,_lm,onmmtimimh
beadlined "Inflzticomry Pressures Fdrce Thition Raise."* The listof
"{afaltionary pressures” begins with "salaries and fringe denefits for
sll Undiversity employees - faculty and staff" and then goes on to speak
of rising fuel and utility costs. »

Repeating the pattern of the past, the estimeted increase in income
fram higher tuiticn grestly exceeds the estimeted increase in faculty
cospensatiods ) : :

-=—the adxinistration estimates that tbe tultion increase will
raise sn additiopal $6.5 mdllion;

.
\

* From the Senste Budget Cammittee's report, page 2: "without detracting
frao the achievement [of an operating surplusd , it should be noted that
it rests, primarily, oo two factors which camnot de repestad: (&) defsrral
of maintenance of physical plant,..{b) absends of faculty salary incressss
in & period in which the cost of living imcrwased@™et an apnual rate of.
approximately 10%.” "...both the Committtee and the Executive Office are -
concerned that the 6% compensation incresse for J74/75 1s not being funded
entirely cut of 197h~TS incame, but is deing provided in sigalficant pert,
{f pot canpletely, by Desarves creatad out of 1973-74 income.”

»
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SECTION §. Where Is the Money Gotng? ,

e Over the past four years, the univerxd ':mmm'w
ed considerably, from $75.2 miliicn im 1970/71 to §100.4 millicnm 4n
1973/7% { these figures, and all new figures in this section, are itzkeu,

Much of this increased income has come from {ncressed tuition amd
fees. Spo Tesearch incame, which is gensrated dy activities of the
faculty, ased toa, The fallowing figures give the details:

As we have sean, increase in faculty cospansaticn has amounted
during this period to only $4.2 millfon, Ferhaps a substantial .
part of the additicosl income has desn consumed by rising costs for
elactricity,. fusl, telephone servioces and security, of which we have
heard so much? Ferbaps axpenditures oo Studant Acadesic Sugport Serviocas
(Bealth Services, the Registrar, Adwissions, and so on) have increased?
* Cn the contrerys PV

wemover this pariod, the costs of utdlities snd security incressed:
. from $2.17 x1liaon to $3.6% xillion, or only $1.47 xillien;

~=-Studant Actdemic Surpport Services cost $2.3 million in
1970/71, and $2,2 milltan in 1973/74. .

If we axamine the very tcoad and {nclusive cstegory labeled "Inatruct- -
ian, Resesrch, Student Support,” which doudtless inclndes faculty compensa-
tion, even this has igcressed dy $9.2 million, foom $35.3 =illd
" 4n 1970/71 to $44.5 milliom in 1973/Th. .

Then is adait: ? Clearly, mmch of it is
unaccounted for by the expenditures listed above, - )

There are Sany places, and many ways, for.any administration to 'mnd
any univerzity's money. Sane may be wise, some not) some Isy de specutlative,

# If total faculty coxpensation of §17.2 million for 1G73/7% ware increased
d by 6 percent, it would amount to $18.2 miIllon. If conpensation increases
: for next year smoumt to 6 percent { & commonly heard figure), this would
ancunt to $1.1 millton { 6 percent of $18.2 milliom). <o
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, v
others conservative. At fresent, the faculty does not have access to
{nformation which allows {t much opportunity to evaluste the sounduass
of finencial policy in relation to educaticpal policy.

However, two disturding features of the university's expenditures
are svidest from the available information., Cne has to do with tie
proliferaticn of the buresucracy. The otbher is ‘the growth in an axpense
category vhich is uninformetively labeled "other.”

There has been & dramatic incresse in the mwmder of vigce presidants
axd of other adxinistrative Dpersconel and their sapporting staff. In thls
connection, we quote from the Semate Council’s Dudget Committee Report,

Po 3t "The Coittee is not satiafied that the non-acadesic budgets of the
tniveraity were subjected to the ssme progrsm of critical reviews
mammm“mMcmummwm;m

« Dbudgat for 1974=75."

¥ith respect t0 expenditures by this roliferating buresucracy,
scome revealing informaticn can be gleansd from scrutiny of the university's
fiscal year dudgets for 1973/74 and for 1974/75, which are on fils st
Mogar Lidrary {Special Collecticns), even though the income and expense
categories are s¢ bhroad that they disclose very litile about the parpose
of axpenditures.

Hare, for exmmple, aTe 1972/73 sctusl expentitures, and 197h/75 tmdg-t:-
od tures, for four sdministrative offices, as detsiled in the
197% fiscal year hudget:

V.P. Riblic Affairs $1 xtllion .48 million .
- ¥,P. Moance . .76 =illion 1.13 milllocn .
- V.P. Acadamic Affairs .06 million 32 mtlon
Flamnming , Budgets
axt Informstion 1.13 x1}don | 1,61 million

These four administrative offfcers are classified in the fiscal year
yoar budget under "Administretive and Gensral" expenses. So are "Centrsl
Adxinistration,” "Vice President for ons,” "Ceneral University,"
and & nev Vice President for Personiml, w. wwf,ﬁh:bﬂmtdé.m
=llon in 1974 /TS. :

The total for these various expense categories under "Administrative
and General” vas $5.01 mtllion in 1972/73, and had risen to $7.06 mililion
in 1974/75. This was an increase over $2 millten, and it took place
during a period when the faculty salariag were Irosed.

-

We now furn to the history of "other cxpenses.” In the admipistrstion's
report to the Faculty Seoste of December 12, 1574, there is the sudden
sppearance, snd notable growth, of an expense Gategory which is ladeled
"other.” The categories of the fiscal year budgets on file at Mugar
are different fron those in the report to the Faculty Senate. Study of
the former therefore fails to throw light on this expense item in the latter,

So we can only descride to you the history of "other:”

LT/ g/ MR/m T

"Other Expense” 0.0 mil. $ .6 million $ 4.2 million $h,1 million

ot
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/ Whatever "other" may be, in 1973/7h it was:

~—egual $o 24 percent w-pearly o0e quarter—- of the $17.2 mijlion
. total faculty compensation for that yeer;

———pearly as large as the $2,.2 million of expenses for' Studest
Acadaxic rt Service for that year.

/
®

SECTION 5. Sowe JUCAAIR Ecopomio Ohjectives.

&nmmﬂhnﬁuMoﬁnﬁnnﬁM:

L)Wmmm-mmm,mam
Wmmwmmm

2) During the first year of the ccutract a substestial cost-of-living
increase for all feculty, and jrovision for additional cost=-of-living
incresses {0 mqoesding years.

3) Sudstantial marit incresses over and above the cost=of-1iving
iw:,ﬁmmmmunmwm/wm«
lavel for dstarmining their sward.s

‘B)Ammnm:nwm tctn:ﬁvim
mwamummmnﬂtm

)umm.mwmnmm@smmmn,m .
iﬁ:u,nndat.hnrm - :

S)Mmdmmm:ﬁrmmmmm

7)mumxmmm-q;m ot s gedvilags.
- #

8) ® inresse in faculty workload, which shall de reascumble, falr,
consistent with cturrwat practiocss, and reflect research apd crestive
activity, and- gpexrvice to Boston Uhiversity st the Departmest, College,
and Udiversity lavel. ‘

9) Access to informaticn about the University dudget in sufficient amd
mmmwmmrmwwmmmmsm
expenditures as they relate to the academic objectives of the University.

L \

-
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DOCUMENT P
. BOSTON UNIVERSITY CHAFTER
AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS
£.0. Box 509 / Kenmore Station / Boston, Massschusetts 02215

, .

BUC_AAUP Pays to Bamrer }

~'1 -

*

" That's bow sach the aversge
salary for full professors has
) grown since collective bargaining

came to BoSton mnnitr-ﬂi.o(h.

that $14,009 reprasencs these gains {n the last five years:
¢ A 56.5% rotal averaga iucrease over 1977«78 salsxies
® A current Average salury of $38,792 ss compared with $24,783 {n 1977-78
® Ao swarage yearly incrsasas of 11.3X over 1977-78 salaries

And, good nswa, last year the sverage salsry for full professors actually broks the
cost—of -1iving barrier. From Sfaptamdar 1978 to Septembar 1982 the Conswmsr Price .
Index for Boston lacreased 44,52 while salaries at your rask TOSe &N sverage of &.91.

*

o EMM'HMDIMH‘““M

. rd
__MMM%T— . —_—n -
Average | T 2 Averagn 1 Tcrx 2
Salexies Iscresse
'x972—13 $20,451 8. 14 7.6 1978-79 $26,794 8.11 11.4
197374 20,653 .94 | 10.3 1979-% 29,700 10.88 12.0
1874-7% 21,688 5.02 7.7 1980~81 33,422 12.53( 11.6
1875-76 22,737 4.83 6.9 1981-82 35,899 7.41 3.7
1976~77 23,763 4.51 5.5 1982-83 38,792 8.06 ——
« 1977-78 24,783 4.28 5.4 -

Por the five yesTs preceding wfoa nagotiatad raises
¢ the total sverage iacresse wvas omly $4,322 or 21.1%
§ the sverage yasrly incraase was oculy 4.2% over 1972-73 salaries
¢ the coat of iiving roee 41.2X, 2 yearly average of 8.23%

Although raisas kept pace with the coet of living in 1971 sod 1972, so rank
even began to recover from tha 1973-74 salary fresse and tha lean Taises that fol- '
lowed—until the first BUC-AAUP contract im 1978.

. *

ihuel on data from B.U. Agalytical Services; figuras represant sverage salaries
for all permapent full professors, including those pewly promoted or newly hired.

2Cm: of living increases based omn Consumer Price Index for grestar Bosgoa ares
for October through 1977 and for Septemder through 1982, following U.5.D.L. records.

" ,
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DOCUMENT £
BOSTON UNIVERSITY CHAFTER
AMERICAN ASSOCIATION
P.O. Box 509 / Kenmore Station / . Messachuselits 02215

© ' .
BUC~-AATFP Pays t0 Bearwr

$10,21

That $10,216 represesnts these gafse in the last five yasrs:
v o ¢ A 33X toral sverage incresse over 1977~78 salacies
o ¢ A current aversge salsry of $29,505 as cospared with 319,289 ia 1977-78

| @ Ao sverage yoarly increses of 10.6% over 1977-78 salaries {

And, good pews, last yssr the sverage salary for sssoclates {ncressed 7.6% whila the
Boeton sras CPI ross caly 3.7%. From Septesbar 1978 to Septembar 1982 the average
yearly facreass for associates (10.0%) rsa ouly s percestage point dehind the sversge
yearly incrssse {n the CFI (11.12) for tha sams pericd.

?

That's how much the :‘\bcran
salary for associate profsssors has
growa since collectiye dargaining
dxma to Bdeton University--$10,216.

FIVE YEARS PRICR TO KC-AMP FIVE YEARS WITE BUC-AADP
Averags | < Tar Avarags I 1 Cr:

e isalarias . Llacrasse Increasc
1972-73 $15,310 5.42 7.6 197¢-7¢ $20,705 ' 7.34 11.4
197374 15,516 1.35 | 10.3 1979-80 22,888  10.54 12.0
1976-75 16,467 6.13 7.7 1980-81 |~ 25,116 9.73 1.6
1975-76 17,434 5.87 6.9 1981-82 27,026 7.6 3.7
1976=77 18,144 4.07 5.5 1982-83 29,508 9.17 —
1972-78 19,289 6.31 5.4

for fiwe years preceding wica cegotiated ratses
¢ the totzl average iocrasse was ocaly $3,979 or 262
$ ths sversge Yesrly incresse was ogly 5.2% ovar~1972-73 salaries
8 the cost of living rose 41.22, s yearly average of 8.23%

Although raises keapt pace with the cost of liviog in 1971 and 1972, no rank
even began to recovar from tha 1673-74 salary freaze and the laan raisas that fol-
lowed—wuntil the first BUC-AAUP cofi®ract in 1978.

S
l.&lud on data from B.U. Asalyticel Sarvicn;.{i;urln Tspresant aversge salaries

for all permsnant associste professors, including those nawly nromotad or newly hired.

2&01: of 1iving incresses based oo Comsumar Price Index for greater Boaton arex
for Octobar through 1977 and for Septamber through 1982, following U.S.D.L- recoxds.

e
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/ - DOCUMENT F

- BOSTON UNIVERSITY CHAPTER
AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS
p.o(amsm/wsmzwwmmxs s

SUC-AAUP Pays to Baarer
yre £ o .

*
’ That's how much tbe aversge
- . salary for assistant profassors has
’ grown since collsctive bargaining

cama to Joston m-.m:y-—ss_xﬂxz.

Thet $3,112 reprassnts thesa gaina {n the last five yeara:
€ A 51.2% total averspe {ncresse over 1577-78 sslaries
¢ A current aversge salary of $23,988 ae comparad with $15,856 (o 1977-78
8 An aversge yesrly incraase of 10.2% over 1977-78 saleries

Iguity for sasistant profussors was ¢ wion pxiority in last year's megotiations
resulting (n & $430 permnent adfustment to bawe salaries for assistant professors .
bdefore an’across-the-doard raise of 81,341 was added to 1981-82 salariss. Total
increase foryour rank fnrg'd 12.2.2 with osarly 81,500 in guaranteed increeses.

FIVE YEARS PRICR TO XIC-ANP FIVE TRARS WITH BOC-AMR .
< T CM 2 Avearage z Lcm

1972-73 3.66 | 7.6 . T1978-79 | 816,487 ¢ 3.98 | 1l.4
197374 1.8% 10.3 . 197580 17,692 7.3 12.0
197475 6.47 7.7 "‘.’\ 1980-81 19,586 10.71 1.6
197576 5.017} 6.9 198182 21,972 12.18 3.7
197677 4,823 5.% 1982-83 23.9§8 $.08 ——
i877-78 15,898 5.26 S.4 .
¥or the five yuars preceding unicn negotisted raises

¢ the total sverage increase was ouly $3,238 or 25.7% ]

¢ the sge yuarly incraase was only 5.1% ower 1972-73 salsrias

¢ the cost of living rose 41.2Y, a yearly sverage of $.23% ‘

Although ralaes kept pace with fha cost of living in 1971 and 1972, no rank ¢
oven began o recover from the 1973-74 salary freeze and tha lesn reises that fol-
lowed—umtil the first KIC-AAUP contract {n 1978,

lhncd ocu dats from 3.U. Acalytical Services; figures represent average salaries

for all permenent assistant profeeasors, {acluding those newly promoted or sewly hired.

2Ca:t of living 4ncresses based oo Consumar Price Index for greater Bostou ares
for October through 1977 and for Septewber through 1982, following U.S.D.L. records.

/
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DOCIMENT §

. BOSTON UNVERSITY CHAFTER -
AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS
P.O. Box 500 / Kenmore Stetion / Bogton, Messechusetts 02218

s

BUC~AATP Pays to Barer

<ttt . ity i an L 3ssi0n
$7,067

That's how muck tha sverage -
salsry for {astTwaters has growm

aince collectiwe dargeining coms
to Mostom Dutwersity-—4$7,067.

That $7,067 represents thase gaise in the last five years:
® A 54.9%C awarange facTessd ower 1$77-78 salaries
® A catremt sverage salary of $19,9% as sempared with 312,069 ia 1977-78
¢ A sverage yesrly licressa of 11% over 1977-78 salsries

And, good newan, last yesr's swrage iscresss fer iastrwctors wes well cwer the 3.7%
coat~of-living {acrease for the sams puriod. umhcm-—ulmmnp-
far your rank this year are higher than last ywar's by 13.63!

TR NC-ALP SFEES KR N 4D TE MRS SPRIC B TER BOC-AKP

197374

1976=75%
187576 11,845 6.59 ,
197677 12,15 2.63 .

1977-78 12,860 5.47

N

FIVE YXANS YITH NOC-AND
hwrap ., (21
Salariss

1978-79 | 913,420 428 {116
19M-90 | 14,37 6.76 | 12.0
1900-81 | 15,882 10.85 | 11.6
198182 17,253 8.63 3.7
1962-83 | 19.9% 15.55 | —

l‘o:th finmnmmmrm
§ the total sverage imcresss was caly $2,773 or 27.5%
\ # the aversge yesr incresse wes omly 5.5% over 1972-73 salaries
' 8 the cost of living roee 41.2I, & yearly sverage of §.23%

Although raisas kept pace with the cost of living in 1971 sod 1972, no rank
aven bagsn to recover from the 1973-74 salary freezs snd the lesm raises that fol-

lowed——untsl tha first RX-AUP coatract fn 1978.
i1

1

Basad ou datg from 3.U. Analyr{cal Servicas; !imn represant svarsge salaries

for all permanent instructors, including those pawly hired.

2

Cost of living incragses baved ou Coomumer Price Isdex for grester Bostoo avea

for Octoder through 1977 and for Septawber through 1982, following U.S.D.L. records.

.

o
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HAYE YOU PROSPERRD ¥ITH THE UNION ?

Clearly the, answer i{s YES, If you have been af rank over five yaars, your
salary is finally beginning to pull evwn with national svexages for comparable
tosti{tutions. If you hawe just been promoted or oewly hired, you are raceiving
a competitive salary because negotisted increases for contivuing facuity raise
salary "floors” for everyoune.

* You have slso prosparsd because the greatar part of sach year’s‘raise has

« been's GUARANTEED ACROSS-TEE-BOARD increase. Before the wnfon, all raises wers

merit {ncreasss subjact to arbitxary distridutioa. If you doa’'t get the merit
raiasgyou think you deserve this yesr, whet kind of rafse would you hawve re-
ceived without the BUC-AADF?

And £f the union contract didan't guarantee ax’ overall 8.57 raise oext year,
wvhat would stop Presidant Silbar from freexing your salary in the name of the
budget “shortfall"? . s ¢ .

THEE UNION IS WORTH MORK TEAN ITS WERIGHT IN RBAISKS

, The unicn has given you more thes just monay. It bas given you a place to
turn to vhen your rights have been viclated or your interests jeopardized. When
the admini{stration paid 1981-82 overload salaries accordiag to 198081 rates, the
BUC-AAUP grieved—and won ovar $20,000 f{n back pay adjustments. Ware you among
the 179 people who collscted one of these "bouusa” checks id December? If so, you
can fhank the unioa.

Maybe you Kawve noqu had direct cause to fila a grievance, bdut your rights
rgauin protected becsuss the nfon vigorously defends the principlas that affect
yc: every working day. Perhaps st cue time your wera even a msmber of the Xational
AAD? because of the AAUP's ougoing defense of scadesic freedom and tenurs, faculty
governanca and due process. The AAUP cootinues to be the prexias voice in dafense
of those principles--snd works for your {nterasts in many othar ways too, as the
euclosed brochure documents, Whea you joim the uniocn, you also becoms & member of
the Nat{onal AAUP. o :

mmmuﬁmw

Nobody neede O tall you that intesured faculty are the most vulnerable
segmant of the aczdemic commmity, particularly in this econowy. Tha due process
guaranteed you by the union contract i# your ons protaction against an adminigtratiom
whose arbitrary deciatvas can place you in jeopardy st zuy moweat.

Pru:qctin’g‘ you has been a top union priorityifrom the statt. The flrst
contrsct vas barely nff the press vhen the administratioco pink-slipped almost all
the untenured taculty in the Spriag of 1979. This ssss terwination vas overturued

(q arbitration, thanks to the wniocun's ,imsmediste actica.

Thiy wear the BUC-AAUP has gooe to arbitration to stop the admintstration's
sbuse uf (me-year appointaents. Under the contract you are entiried ra the security
of two- and three-year appointments, and the BUC-AAUP has launched s wide-scale investi-
gation and & ser{es of gricvances to prevent the erosion of that security.

' At & time when administratore sll over the country are threatenig untenured
faculty under the guise of "{inancial ex{gency,” can you really sfford not to support
the activitiss of the BDC-AAUP oum your behaif?
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STATEMENT OF PROF. JOSEPH SPEISMAN, DEPARTMENT OF PSY-
CHOLOGY, BOSTON UNIVERSITY, AMERICAN ASSOCIATION OF
UNIVERSITY PROFESSORS, AAUP ' '

Professor SpeisMAN. Thank you. My name is Joseph Speisman.
I'm a professor of psychology at Boston University, where I have
been employed since 1968. |

The ultimate managerial authority of private universities typi-
cally lies in the hands of bogrds of trustees or governors, whose po-
sition i8 anchored in a chartér of bylaws, which if vague enough, as
at ‘Boston University, enable a president or a chairman of the
board, or both, to attain virtually absolute power over an institu-
tion. * .

Please recall that public institutions of higher education are typi-
cally and appropriately subject to public scrutiny, supervision, and
indirect control at least, through elected political bodies in a way
that private institutions simply are not.

Faculty participation in the governance of an institution may be
boistered by traditions and customs that can be decisive at times.

- However, these customs prevail without further stpport only in an-

cient and stable institutions. These customs, together with the
more precisely articulated standards of academic freedom and gov-
ernance, published by the American Association of University Pro-
fessors, add up to what is often called the collegial model. This
model may be and often is disregarded in practice, especially where
governing documents are imprecise, and where customary patterns
are poorly entrenched. ) o

Where irresponsible control arises in private higher education,
collective bargaining by faculties may, indeed, be the only means
available to reinstate this collegial model.

The two negotiated contracts at Boston Ugjversity have served to
enable this collegial model to function and to protect the faculty
4rom capricious and arbitrary actions by“the adminjstration. Qur
first achievement was the regularization of procedures in the
award or denial of award of such crucial matters as appointments,
promotion, tenure, and in the termination of faculty. .

Under the contracts the faculty achieved explicit procedural
guarantees that had been expressed before only vaguely and large-
ly as pious hopes. How, when, and where reviews were to be con-
ducted, the manner in which faculty colleagues would evaluate ma-
terials presented by a candidate for promotion or tenure, the stand-
ards by which such judgments would be made, and an érderly
schedule for these events, These came only under the contract.

It is worth noting that even the president and the board of trust-
ces of Boston University, who have spent enormous sums to oppose
collective bargaining in the courts, planned to retain most of these
procedures even after the expiration of our contract, in Qctober.

The contracts also established procedures to grieve and appeal
these judgments, when necessary. They not only established a just
appeals procedure, but also individuals who sought redress were
entitled to and were given access to information and evidence.
Prior to the contracts, reports, and file materials such as personnel

files relevant to the appeal, were not made available, or if some
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portions of the files were provided, it 'was.done at the whim of an
administrator who was also rendering a judgment in the case.

Also, there are the issues of bread and butter. Prior to negotiat-
ing- our first contract.in 197879, there was no established salary
policy at Boston Universit@g the salary of Boston University
facgﬁg measured against co rable institutions was very poor,
indeed. Inthe six precontract years of thg present administration,
the average-annual salary increment for full professors was only
4.2 percent, while at the same¢ time, the cost of living rose on a
yearly average of 8.2 percent. - '

‘During the 6 years under contract, the average annual incre-
ment to professor’s salaries was 9 percent, which in contrast to the
precontract period at least kept pace with the cost-of-living in-

| cregses. R ¢

“Other practices of a willful administration were stopped or modi-
fied by contract enforcement. There was the year, 1979, when every
nontenured faculty, member,}the youngest and most vulnerable

up, who was not on a multiple-year appointment, was sent a
?&er of termination, not use of any wrongdoing on their part-

r lack of effort on their part, but because of fears of lagging en-

rollments, which turned out to be quite unfounded. These termina-

. Jtion letters were negated, through actions under the contract.

There are many additional incidents of this kind, some of which
are noted in the documents deposited with the committee.

The faculfy seekt from the Congress the right to negotiate with
administrations, under' the law. This right should be restored.
Thank you. - : : .

Mr. Ciay. Thank you. Go shead.

[Prepared statement of Robert Janusko follows:] o d

PREPARED S’rng.\gswv or RossrT Janusko, ProFessor oF ExcLisH, AsHiLAND Cor-

LRGE. AsHLANY OH, on. BEHALF OF AMERICAN ASSOCIATION OF UNIVERSITY Eg_g{.m
SORS . ‘ :

e

My name is Robert Janusko and [ am a Professor of English af’Ashiand College
in Ashland, Ohio. T was the first president of the faculty union at Ashland College
and-chair of its last negotiating committee. ! am here today at the request of the
American Association of University Professorg.

Ashland College is a private, church-relati institution with approximately 1,300
fudl-time students on its main campus and an additional 1,800 students, mostly part-
time, in satellite programs. ’

Durning the 195(0’s and 1960’s Ashland College, like many other schools, experi-
enced rapid expansion, growing from 500 full-time students in the 1940’s to over
2,800 full-tinfe students in 1968, when an optimistic Board of Trustees predicted an
enrollmént of 4,800 within ten years. To meet this demand, and %o anticipate the
future, the cbllege added to its faculty and undertook an éxtensive building pro-
gram

When the inevitable reversal in enrollment occurved, the administration and

" board reacted by withholding payment on 17 part-time contracts in the fall of 1971,

.al Labor Relations Act. Thus. in May,

“terminating 43 of the 208 faculty members, and announcing in March, 1972, that

facuity contracts for the fpliowing year would contain a eclause permitting salary re-
dictiong tamount unstated) should projected enrolimient fail to materialize. Already
disturbed by the board's rejection the previcus year of a revised handbook, which
would have provided greater protection ig just such a situation, and by the revela-
tion that upefating deficits for the thre rior, of which the faculty was un-
aware, had been made up from now ex ed debt reserves, the faculty responded
by voting with an X0% margin to ent collective bargaining under the Nation-
‘ shland College hecame one of the first
.private colleges in the country to. permit ddllactive bargaining under the NLRA, as
well as the first institution of higher education in Ohio to have a unionized faculty.




7 ‘ 37
: - .

The initial negotiated agreement, ratified in August, 1972, remained virtually un- -
¢ ed'in its essentials during the 10.year |%etime of the union, and, somewhat
modified, continues as the current faculty rules and regulations. However, without
the collective bargaining context, the document has lost much of its force.

The decision to unionize gained the faculty a greater role in the governance of the
college, estafblished guarantees of amdenmic freedvr m and dten;xre rights, incressedh
access to information regardi ¢ college’s finances, and, o course, enabled the
negotiation of wages, hours, alg% ot&r, conditions of employment usdally associated
with unionization. ’ ) .

After the initial period of sparring ‘and confusion while new roles were being
tlarified, a relationship developed between faculty and administration that, at itg
best, might be characterized as collegial Frequent, often weekly, meetings were
held between faculty and administratiors leadership to head off conflicts, ensure con-
tract compliance, and discuss problems of mutual concern. In 1976, when the college
again faced a major financial crisis, this new relationzhip made possible the negotia-
tion” of an ex'pa& provision on financial exigency which provided for full faculty
participation in determining the nature and extent of reductions in budget and per- -
sonnel and also for the formation of a committee comprised of faculty and board
members to monitor the implementation of the provision and to oversee the oper-
ation of the school during te 1976-77 acpdemic year. The committes, which elected
the president of the union as its chair managed to trim $500,000 from & $10 million
budget, enough to satisfy the bondholders that the crisis had been weathered suc-
cessfully. It is also noteworthy that, unlike the debacle of 197172, this retrench-
ment spawned no grievapces or litigation. . .\ .

I am not s ting that conflicts di& not arise during this period. With each
change in top level administration (two mew presidents; two new academic vice-
presidents, who were followed by two #tiecessive academic councils; and one new fi- -
nancial vice-president), néw termions arose, but in a climate of cooperative debate
which allowed the governance system to continue relatively undisturbed. ‘

During the contract negotiations of 1979, however, the union was forced, for the
first time, to file unfair labor practice charges with the National Labor Relations
Board on behalf of two faculty members. Although the negotiations reached a suc-
cessful conclusion in 1980, we were unable to Ive the two complaints and contin-
ued to press chargee. In 1980 the administration cited the ¥eshiva decision as part
of its defense, maintaining that the faculty was rigl and thst it was under
no obligation to recognize the union or to submit to action on the complaihts.
F‘inanciany ill-equipped to pursue a series of appeals, and on advice of counsel, the
union decided in April, 1982, to file for decert¥ication in return for settlement of
the complaints and a contractual agreement maintaining the rules and regulations
as negotiated and ensuring faculty participation in their modification,

Since that time, the faculty has experienced a ual erosion of its share in the
decision-making process. Increasingly, actions which in the past would hawve in-
volved facuity participation (in'the spirit, if not always in the letter, of the
ment) are being taken unilaterally by the administration. These include adopting a
new insurance plan without the knowledge of the appropriate faculty commiftee ¢r

“the approval of the faculty forum. . ‘

A center to house the papers and memorabilia of the late Representative John
Ashbrook and to promote the study of the political philosophy he used was es-
tablished without consulting the political science faculty or seeking the approval of
the faculty as a whole, although prior consultation is a common practice in academ-
i¢ institutions. The ackncwledgef Success of the center in bringing such speakers as
President Reagan and Vice President Bush to the Ashland ¢ampus and in supplé
menting the operating budget of the college has not obscured, for many concerned
faculty, the manner g%its founding. : : N

The most recent revision of the faculty salary scale, prepared, as usual, by the
Faculty Welfare Committee, was summarily dismissed the administration last
year and was replaced with an acroes the board raise. The faculty, accustomed to
debating and voting on salary increases, was once. again presented with a fait ac-
compli. Ironically, this scale, developed by faculty statisticians and adopted several
years ago. in part, to remedy inequities in pay and to close the gaps between aca-
demic ranks, was rejected on the grounds that it. perpetuated inequities.

These observations on the changing relations}\ipsr&tween faculty and administra-
tion before, during, and after the collective bargaining period are not intended to
malign the current college -administration or to question its integrity. Were [ a
member of top level administration, I suspect that I, too, would grow impRatient with
the slow crystallization of academic opinion and be moved to engage more frequent-
ly in unilateral action. Nevertheless, I am struck by the similarities emerging be-

- <
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tween the post-1U%Z atyle of governance at my institution and that which existed
prior to 1972 I would suggest that it is only a matter of time until the Ashland
College faculty fits the definition of employee as currently interpreted in the Act

_anid will once again be eligible to negotiate its way back to collegiality, or as the

Supreme Court has been pleased to call it, management. We prefer to avoid this
confrontation and believe this could be accomplished by approval of HR. 3291.

STATEMENT OF PROF. ROBERT JANUSKO, ENGLISH DEPART-
MENT. ASHLAND COLLEGE, AMERICAN ASSOCIATION OF UNI-
VERSITY PROFESSORS, AAUP : T

Professor JANUsKO. My name is Robert Janusko. I am a professor.
of English at Ashland College in Ashland, OH.

I was the first president of the faculty union at Ashland College
and the chair of its last negotiating committee. I am here today at

_the request of the American Association of University Professors.

Ashla# College is a private, church-related institution with ap-

" proximately 1,300 full-time students on its main campus and an ad-

ditional 1,800 students, mostly part-time, in satellite programs.

During the 1950’s and 1960’s, Ashland College, like many other
schools, experienced rapid expansion. When the inevitable reversal
in enrollment occurred, the administration and board reacted by
withholding payment on 17 part-time contracts, in the fall of 1971,
tetminating 43 of the 200 faculty members, and announcing in
March 1972 that faculty contracts for the following year would con-
tain a clause permitting salary reductions, amount unstated,
should projected enroliment-fail to materialize,

Already disturbed by the board's rejection of the previous year’s
revised handbook. which would have provided greater protection in

_just such a situation, and by the revelation that operatin% deficits

“for the 3 years prior, of which the faculty was unaware,

ad been
made up from now-exhausted debt reserves, the faculty responded
by voting with an 80-percent margin to enter into collective bar-
gaining under the National Labor Relations Act. : ’

Thus, in May 1972, Ashland College became one of the first pri-

vate colleges in the country to permit collective bargaining under
the NLRA, as well as the first institution of higher education in
Ohio to have a unionized faculty.
_ The initial negotiated agreement, ratified in August 1972, re-
mained virtually unchanged in its essentials during the tenure and
lifetime of the union, and'somewhat modified, continues as the cur-
rent faculty rules and regulations. However, without the collective-
bargaining context, the document has lost #ch of its force.

After the initial period of sparring and confusion while new rules
were being clarified, a relationship developed begween faculty and
administration that at its best might be characterized as collegial.
Frequent, often weekly, meetings, were held between faculty and
administration leadership to hes¥ off conflicts, ensure contract
compliance, and discuss problems of mutual concern. In 1976, when
the college again faced a major financial-crisis, this new relation-
ship made possible the negotiation of an expanded provision on fi-
nancial exigency which provided for full faculty participation in de-
termining the nature and extent of reductions in budget and per-’
sonnel, and also for the formation of a committee comprised of fac-
ulty and board members to monitor the implementation of the pro-
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vision and to oversee the operation of the school during the 1976-
77 academic year., - ‘ : e

It is noteworthy that, unlike the debacle of 1971-72, this re-
trenchment spawned no grievances or litigation. v

I am not suggesting that conflicts did not arise during this
period. With each change in top level administration over the 10
years, (two new presidents; two new academic vice presidents, who
were followed by two successive academic councils; and one new fi- -
nancial vice president), new tensions arose, but in a climate of co-
operative debate which allowed the governance system to continue
relatively undisturbed. . . -~

During the contract negotiations of 1979, however, the union was
forced, for the first time, to file unfair labor practice charges with
the National Labor Relations Board, on behalf of two faculty mem-
bers. Althdugh the negotiations reached a successful conclusion in
February 1980, we were unable to resolve the two complaints and
continued to press charges. . -

In March 1980, the administration® cited the Yeshiva decision as
part of its defense, maintaining that the faculty was managerigl
and that it was under no obligation to recognize the umion or fo ° -
submit to NLRB action on the complaints. Finankcially ill equipped -
to pursue a series of appeals, and on advice of counsel, the union
decided in April 1982, to file for decertification in return for settle-
ment of the complaints and a centractual ‘agreement maintaining

. the rules and regulations in the most recent negotiated form, and
ensuring fagulty participation in their modification.

Since that time, the faculty has experienced-a gradual erosion of
its share in the decisionmaking process. Increasingly, actions which
in the past would have involved faculty participation, are being
taken unilaterally by the administration. These include adopting a
new insuFance plan without the knowledge of the appropriate fac-
ulty committee or approval of the faculty forum.,

A center to house the papers and memorabilia of the late Repre-
sentative John Ashbrook and to promote the study of the political
philosophy he espoused was established without consulting the po-
litical science faculty or seeking the approval of the faculty as a
whole, although prior consultation is a common practice in aca-
demic institutions. The acknowledged success of the center in
bringing such speakers as President Reagan and Vice President
Bush to the Ashland campus and in supplementing the operating

- budget of the college has not obscured, for many concerned faculty,
the manner of its founding.

The most recent revision of the faculty salary scale, prepared, as
usual, by the faculty welfare committee, was summarily dismissed
by the administration last year and was replaced with an across
the board raise. The faculty, accustomed to debating and voting on
salary increases, in other words accustomed to collective bargain-
ing, was once again presented with a fait accompli. '

These observations on the changing relationships between facul-
ty and administration before, during, and ‘after the collective bar-
gaining period, are not intended to malign the current college ad-
ministration or to question its integrity. Were I a member of top
level administration, I suspect that I, too, would grow impatient .
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with the slow crystallization of academic opinion and be moved to
engage more frequentlgin unilateral action.

Nevertheless, I am struck by the similarities emerging between
the post. 1982 style of governance at my institution and that which
exist§ prior to 1972. I would suggest that it is only a matter of

- time until the Ashiand College faculty fits the definition of employ-

ee as curréntly interpreted in the act, and will once again be eligi-
ble to negotiate its- way back to collegiality, or as the Supreme
Court has been pleased to call it, management. :

We prefer to avoid this confrontation and believe this could be
accomplished through approval of H.R. 3291.

Mr. Cray. Thank you.

[Prepared statement of, David Poisson follows:}

PREPARED STATEMENT OF DAViD PoissoN, COORDINATOR OF HIGHER EDUCATION,
NATIONAL EDUCATION ASSOCIATION

Mr. Chairman and Members of the Subcommittee, my narme is David Poisson and
[ am Coordinator for Higher Education for the 1.7 million member National Fduca-
tion Association. The NEA appreciates this opportunity to present our views on
H Ry3291 .not only because we are the largest representative of postsecondary fac-
ulty in the United States, but because of our deep and continuin ‘commitment to
safeguarding collective bargaining rights for all Americans. We believe that the at-
taninment and exercise of such righits are essential both to the well being of employ-
ees and the benefit of our society.

In our view. the Supreme Court decision in National Labor Reiations Board v.

Yeshiva University was misguided and inappropriate guling. It has jeopardized the
rights of faculty members in private colleges and universities to bargain collectively.
It has had a chilling effect on other postsecondary employees including those in the
public sector. And, it has had an adverse impact on tge quest of em%c:yees to gain
some fair share of self detérmination in their employment setting. These unfortu-
nate effects are not just the outcome of the language of the Court’s decision. The
are an outgrowth ufJ confused and erroneous interpretations of it as well. Indeed,
this ruling has been a mask behind which certain employers have sought to erode
the rights of their employees. This situgtion simply cannot be allowed % continue.
<" The National Eduycation Association believes that it is essential for the Congress
to make it absolutely clear that faculty members in educational institutions should
have full collective bargaining rights regardless of whether they participate in deci-
stons with respect ot courses. curriculum, personnel, budget, or other matters of
educational ;x')iicy. To this end. we urge passage of TLR. 3291 which would amend
the National Labor Relations Act in order to protect such faculty in private colleges
and universities. At the same time, we must again go on record in support of a fed-
eral guarantee of collective bargaining rights for public education employees 1p
public school systems,and postsecondary egucatiun institutions. And we trust that
“this Subcommittee will begin deliberations on such a measure early in the 99th Con-
Kroess

NATIONAL LABOR RELATIONS BOARD ¢ YRSHIVA UNIVERSITY

It 18 worth noting for the Record, Mr. Chairman, how we have gotten to the point
at which we are today When the National Labor Relations Boar initially asserted
jurisdiction over private colleges and universities in 1970, several institutions took
the position that all of thetr faculty members were managerial or supervisory and
hence not “employees”™ within the meaning of the National Labor elations Act.
Thev based this contention on the fact that the faculty participated m the formula-
tion of various scademic and personnel policies. The NLRB rejected this contenition
from the outset. and consistently held that college and university faculties are not
by virtue of such participation to be denied the NIL.RA's protection.

In 1975, Yeshiva Univ%ty. which is a private university in New York City, re-
fused to bargain with the Yeshiva University Faculty Association. The NLRB issued
a bargainimyg order, and when the University refused to comply, it sought court en-
forcement The United States Court of Appeals for the Second Circuit refused to en-
force the NILRB's order Finding that the %shiva faculty was “in effect, substantial-
ly and pervasively operating the enterprise,” the court concluded that the faculty.
wis en(fowwi with 'managerial status’ sufficient to remove it from the coverage of
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the NLRA. The United States Supreme Court granted certiorari and on February
20, 1980, in a five-to-four decision, affirmed the Court of Appeals.

e managerial exclusion” on which the Supreme Court relied is' not expreesly
written into the NLRA. It is, ryther, a judicially implied exclusion which applies to

those employees who “formulate and effectuate management licies by expressing = .

and making operative the decisions of their employer.” As with the statutory exclu-
sion for “‘supervisors,” this exclusion grows out of the belief that an employer is en-
titled to the undivided loyalty of its representatives. .

In holding that the managerial exclusion did not apply to the Yeshiva faculty, the
NLRB relied on three factors: faculty authority is exercised collectively, final au- _
thority rests with the board of trustees, and most importantly, fsculmauthoﬁty is
exercis in the faculty’s own interest rather than in the interest of the university.
With regard to the latter factor, the NLRB declared that the faculty was not
“aligned with management” because it was expected to exercise “‘independent judg-
ment” while participating in university governance and was neither “‘expectad to
conform to management policies (nor) judged according to their effectiveness in car-
rying out those policies.” Accordingly, the NLRB concluded that thefe was no
danger of divided loyalty and no need to apply the managerial exclugion. The Su-
preme Court W’ observing that “the controlling consideration in this case is
that the faculty of Yeshiva j}niwrn'tg. exercise authority which in any other context

EFFECT ON THE PUBLIC SECTOR

Although the Supreme Court’s decision is unfortunate and in need of remedy
when properly construed, an even greater concern is that it has been and will con-
tinue to be misapplied—a vehicle by means of which recalcitrant colleges and uni-
versitios wiil neeE to avoid their oblﬁgon to bargain in contexts to which the deci-
sion has absolutely no application. This is true not only within the context of pri-

, vate education but within the public sector as well.

Indeed, this lack of clarity has resylted in certain states such as Ohio and Califor-
nia passing statutes clarifying the collective bargaining rights of fatulty members in
public and postsecondary educational institutions. Such laws cover those who par-
ticipate in decisions with respect to courses, curriculum, personnel, or other matters
of academic policy. ,

THE LORETTO H&Gm DECISION '

Earlier this month, the Tenth Circuit of the United States Court of Appeals ren-
dered an important decision in Loretto Heights College v. The National Labor Rela-
tions Board and Loretto Heights Col aculty Education Association. The Court
of Appeals upheld the decision of the National Labor Relations Board that the col-
lege violated the National Labor ations Act when it withdrew recognition and
refused to bargain with the Lorefto Heights College/Faculty Association on the
basis that faculty members were managerial employees within the meaning of the
Yeshiva decision and therefore dxcluded from the Act’s coverage. The decision of .
the Court has been made ayailable to the Chair of this Committee.

Loretto Heights College is a four-year liberal arts college located in. Denver, Colo-
rado. At the time of the proceedings the Collegeshad a student body of approximate-
ly 850, a full-time faculty of 60-85, a time faculty of 30-35, and an administra-
tive staff of 26-27. The faculty originally organized in 1971 and a series of collective
bargaining agreements were negotiated between the College and the Associstion
with the last agreement terminating in May 1980. A few months before the end of

. the final contract the College gave notice of intent to terminate the agreement and

subsequently to withdraw recognition on the basis that it had questions about its
nbéi'gation to bargain based upon the Yeshiva decision. h , :

e Association filed an unfair labor practice charge with the NLRB and the
Board issued a complaint against the College. In March 1981 the case avas tried
before an Administration Law Judge who found the College in violation of the Act.
In so ruling, the Administrative Law Judge rejected the College’s ment that the
fac:?ty. members were managerial employees and therefore excluded from the Act’s
coverage under Yeshiva. The National Labor Relations Board upheld the decision of
the AlJ. Therdecision of the Board was appealed and now the United States Court
of Appeals Terith Circuit has reviewed the decision and granted enforcement of the
Board's order noting: “After careful review of the record in this case, we perceive no.
reason to disturb the Board’s conclusion that the fdculty members at Loretto °
Heights College are not managerial employees within the meaning of Yeshiva. We

Y
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are persuaded that the Board has properly interpreted and applied the Yeshiva de-
cision, and that its findings are adequately supported by the record.”

Loretto Heights College is structurally and administratively different from Yeshi-
va University. Some of the critical elements in determining that the faculty mem-
bers were not managerial employees included the mixed membership of many of the
committees. the filtering of faculty input through layers of administrative ecision
making, the limited nature and duration of faculty participation in key areas, and
the size and pervasiveness of the College administrition including the important
role of the program directors and Academic Dean who are managerial employees. In
summary, the. rd and the Court concluded that the faculty do not effectively con-
trol or implement employer policy and their rights to bargain collectively are pro-
tected under the statute. '

It is, however, & long time from May 1980 to September 1984 and during that time
the faculty of Loretto Heights havk n uncertain of their rights under the law.-
The situation of the faculty in Loretto Heights is no doubt not unique. Facuity
members in instititions throughout the country were chilled by the Yeshiva dect-
sion into believing that their involvement as faculty members in such institutions as
the Faculty Senate would preclude their organizing te bargain collectively. Their
rights must be protected. Indeed, no facuity member or Froup of faculty members in
any educm.immrinstitution should be automatically deemed to be managerial or su-
pervisory employees solely because of participation in decisions with respect to
courses, curriculum, personnel, budget, or other matters of educational policy.

~, ‘ CONCLUSION

The National Education Association urges the Subcommittee on Labor-Man e)
ment Relations and the United States Congress to adopt HR 3291 to protectag\e
righta of facuity at private colleges and universities to engage in collective bargain-
ing. Further, we urge this committee fo begin hearings in the 99th Congress to ad-
dress the rights of public sector higher education faculty, who, like all their public
sector counterparts, are left unprotected by federal collective bargaining/legislation.
We look forward to working with this-committee and commend the mémbers of the
Committee for exploring this issue today. .
Thank you. »

STATEMENT OF DAVID POISSON, COORDINATOR FOR HIGHER
EDUCATION, NATIONAL EDUCATION ASSOCIATION

Mr. PoissoN. Mr. Chairman! and members of the subcommittee, -
my name is David Poissorr and I am the coordinator of higher edu-
cation for the 1.7 million member National Educatipn Association.
NEA appreciates this opportunity to pkesent its viéws on H.R. 3291
not only because its interests as the lalgest répresemtative of post-
secondary faculty in the United States §re so greatly affected, but
also because of our deep and unswervingcommitment to safeguard-
ing collective-bargaining rights for all Americans.

We believe that the attainment and exercise of such rights are
essential both to the well-being of employees and that of our socie-
ty. In our view, the decision reached gy the Supreme Court in the
Nutidnal Labor Relutions Board v. Yeshiva University was wrong.
It has jeopardized thé rights of faculty members in private colleges
and universities to bargain collectively. It has had a chilling effect
on other postsecondary employees, including those in the public
sector, zmcg it has bad an adverse impact on the quest of employees
to gain some fair share of self-determination in their employment
setting. . ' :

These unfortunate effects have not been the byproduct of the
language of the Court’s decision alone. They are an outgrowth of
the confused and erroneous interpretations that have flowed from
it as well. Indeed, this ruling has been a mask behind which cer-
tain employers have sought to erode the rights of their employees,
and the means by which present circumstances in higher education

«
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have been allowed to be defined for all faculty by factors which ob- )
tained on only a few campuses, if at all.

‘This situation simply cannot he allowed to continie. The Court’s
decision ought not to ge allowed to be used as a shield against fac-
ulty organizing on our Nation’s campuses and as.a sword with
which management may unilaterally reach decisions without facul-
ty advice and consent. ‘ -

The idealized faculty in America, presumably like those at Yeshi-
va, and as described by my colleagues before you here this morn--.
iwg, live lives devoted to scholarship and the pursuit of knowledge
in institutions fully committed to supporting such endeavors. The
faculty is thought, by and large, to govem itself, making necessary
policy decisions about who \avlﬁl be admitted to the institution, who
will \ hired and how they will be evaluated, and what will be

, taught. ‘ : .

Indeed, autonomy, collegiality, and the opportunity to participate
in the governance of the.institutions in which they teach are often -
thought by outsiders to be those things, even more than money,
which faculty cherish most about the wodk they do.

There was a study done by the Institute of Higher Education at
Columbia University’s Teachers College, which examined the rela-

-~  tionship between college finances and faculty members’ assess-
' ments of their institutions in 1970 and 1980, confirming the impor- -
tance of these rewards, but finding that a majority of faculty mem-
bers no longer receive them. The percentage of respendents who
believed that “a concept of shared authority, by which faculty and-
administrators arrive at decisions jointly, describes fairly well the
collega’s system of govemance,” declined from 64 percent in 1970
to 44 percent in 1980.
. Faculty at public 2-year colleges, in particular, perceived a loss of
control over crygial work decisions and a general fiecline_in morale.
Furthermore, a perceived drop of morale across institutions was at-
tributed by faculty more to the decline in their governance role
than to the concomitant drop in the purchasing power of their sala-
ries.
. Faculty control over academic decisionmaking has declined sub-
stantially in part because of the shift in types of higher education
institutions. Private liberal arts colleges, public colleges, and com-
munity colleges have always been typified by a pattern of adminis-
trative dominance, and given the fact that t{e latter two types are
now the dominant  institutional forms in higher education, it
should really come to us as very little surprise that more faculty
feel their authority is slipping away.

During the late 1960’s and early 1970’s faculty senates increased
in number and in prominence as a mechanism for reasserting a
faculty role in administrative decisiontnaking and for recreating a
shared collegial decisionmaking structure. Several major studies of
faculty senates have shown, however, that in most cases the facul:{y
. role in governance through faculty senates is superficial, insignifi-

cant, and in any case advisory only. .

Even where faculty senates exercise considerable autherity, they
concentrate principa{ly on issues relating to curriculum, degree re-
quirements, and admission rather than on hiring, promotion, and
tenure. . '

.
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The belief that there does, indeed, exist a system of collegial deci--

sionmaking and shared governance between faculty and adminis-
trators has, however, had profound conséquences on the success
faculty have had organizing. In the private sector, for example, the
National Labor Relations Board ruled in the C.W. Post case that
the faculty were professional, employees with only quasi-superviso-
ry authority and, therefore, were entitled to the {)enefits of collec-
tive bargaining. ' :

However, in Yeshiva-the Supreme Court overruled Post, holding
gxoat full-time faculty were managerial employees. According to the

- Court:

The central consideration in this case is that the facuity of Yeshiva .Uni\'emity
exercise authority which in any other context would be managerial. To the extent
that the industrial anslogy applies, the faculty determines within each school the

product to be produced, the terms upon which it will be o , and the customers
who will be served. It is difficult to imagine decisions more managerial than these.

The question, of course, is whether the industrial analogy is ap-
propriate for faculty. Justice Brennan, in his dissenting opinion,
argued that the changing conditions bf higher education in the past
decade have made the traditional ideal of the system of shared gov-
ernance and common goals obsolete. He said:

Education has become “big business”’ and the task of operating the usiiversity en-

erprise has been transferred from the faculty to an autonomous administration,
which faces the same pressures to cut costs and increase efficiencies that confront
any large, ifdustrial, organization. The past decade of budgeta;’y cutbacks, declining
enrollments, reductions in further appointments, curtailment of academic programs,
and increasing calls for accountability to alumni and other special interest groups,
_ has only added to the erceion of the faculty’s role in the institution’s decision-
making process. _

If we look ‘at the condition of higher education in 1984 ‘we can’t
help but conglude that faculty participation in governance and con-
trol over hiring, promotion, and tenure, is minimal and declining
in most institutions. Further, trol over these areas is more fre-
quently being asserted through ucratic structures being con-
trolled by administrators. )

Consider the recent decision of the 10th Circuit Court of Appeals
in Loretto Heights College v. the NationaP Labor Relations Board
and Loretto Heights Colfeife Faculty Association, which upheld the
decision of the National Labor Relations Board that the college vio-
lated the National Labor Relations Act when it withdrew recogni-
tion and refused to bargain with the Loretto Heights College Facul-

ty Association, an affiliate of the National Education Association, -

on the basis that faculty members were managerial employees
within the meaning of the Yeshiva decision and, therefore, ex-
cluded from the act’s coverage. *

The decision of the court has been made available to the Chair of
this committee.

Loretto Heights College is a 4-year liberal artg college located in

. .-Denver, CO. At the time of the proceedings the college had g stu-

dent body of approximately 850, with a full-tinm faculty of 60 to 65,

a part-time faculty of 80 to 85, and an administrative staff of 26 to

27. The faculty originally organized in 1971, a series of collective-

bargaining agreements were negotiated between the college and

‘the association, with the last agreement terminating in May 1980.
: \
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A few months. before the end of the final contract, the college
gave notice of its intent to terminate the agreement and subse-
quently to withdraw recognition on the basis that there were ques-
tions about its ebligation to bargain, based on the Yeshiva decision.

The NEA filed an unfair labor practice charge with the National
Labor Relations Board, and the. goard issued a complaint against
e the college. In March 1981, the case was tried before an adminis-

trative law judge, who found the cellege in violation of the act. In

so ruling, the administrative law judge rejected the college’s argu-

ment that the faculty members were managerial employees and

therefore excluded from the act’s coverage under Yeshiva. The Na--
tional Labor Relation’s Board upheld the decision of the adminis-

trative law judge. : , .

The decision of the Board was dppealed and now the U.S. Court

of Appeals Tenth Circuit has reviewed the decision and granted en-

forcement of the Board's decision, noting: ;

" After careful review of the record in this case, we perceive no reason to disturb
the Board's conclusion that the faculty at Loretto Heights College are not mansageri-
al employees within the meaning of Yeshiva. We are persuaded that the Board has
properly interpreted and applied the Yeshivg decisioneind that its findidgs are ade-
quately supported by the record.

# Loretto Heights College is struéturally and administratively dif- .
ferent from Yeshiva University. Some of the critical elements in
determining that the faculty members were not mapagerial em-
ployees included the mixed membership of many of the commit-
tees, the filtering of faculty input through layers of gdministrative
decisionmaking, the limited nature and duration of faculty partici-
pation in key areas, and the size and pervasiveness of the college
-administration, including the important role of program directors
and an academic dean who are managerial employees.

In summary, the Board and the court concluded that the faculty
do_not effectively control or implement employer policy and their
rights to bargain eollectively are protected under the statute. It is
and has been, howg‘('%er, a very long time since May 1980 to Septem-

-

ber 1984, and duripg that time the faculty of tto Heights have
been uncertain of their rights under the law..The situation for the
faculty at Loretto Heights is, no doubt, not unique. Faculty mem-
bers in institutions throughout the country were chilled by the Ye-
shiva decision into believing that their involvement as faculty

. members in such institutions as-the faculty senate would preclude
their organizing to bargain collectively. “

Their rights must be protected. Indeed, no faculty member or
group of faculty members in any educational institution should
automatically be deemed to be managerial or supervisory employ-
ees solely because of their participation in decisions with respect to
courses, curriculum, personnel, budget, or other matters of educa-
tional policy.

The National Education Association urges the subcommittee and
the U.S. Congress to adopt H.R. 3291 to protect the rights of faculty
at private colleges and universities to engage in collective bargain-/
ing. Further, we urge this committee to begin hearings in the 99th
Congress to address the rights of public sector higher education fac-
ulty, who like all their public sector counterparts, are left unpro-
tected by Federal collective-bargaining legislation.

-
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V\fe\look forward to working with this committee and commend
the members of this committee for exploring this issue today.

Mr. Cray. Thank you. And what happened to this case?

Professor JANUSKO. It was just dismissed. ‘ -

Mr. Cray. And you mentioned something about some kind of
change now after 1982 as opposed to before 1972. Was that a 10-
year period, a transitional period, where it changed?

Professor JANUsko. Well, prior to 1972 there was no union. From
1972 to 1982 was the period we did have the union. I can see the
change from 1982 until today, 1984. These are things that hap-
pened in the past 2 years. Although we have the rules and regula-
tions available, as I said earlier, we no longer have the collective-
bargaining context. So, if the administration decides to take some
action, there is no longer any union to sit down with them and say,
“Hey, we have an agreement here in the book.” It is up to the mcﬁ
vidual to begin litigation on his or her own.

Mr. Cray. Were you still the chairman of the negotiating com-
mittee and were”you able to negotiate wages and working condi-
tions? Would® you primarily represent the interests of faculty
within the context o? the realities faced by the institution or would
you be representing the interests.of the institution?

Professor JANusko. I believe it’s fair to say that we have always
kept in mind the interests.of the institution. If you  look at the ne-

- gotiations of 1976, the cpmmittee that I mentiormed, formed between
the Board and the faculty, elected the president of the union as its
chair, ironically, and managed to trim $500,000 from a $10 million.
budget, enough to satisfy the bondholders that the crisis had been
weathered succesgfully. Klow, that meant that we were releasing 23
equivalent full-time faculty, including some people who were ten-
red. Only, the faculty themselves made the decision this time.
Rnd this was in order to make sure that the school would have the
money to satisfy the bondholders. -
There were several years that we voted to take a freeze in pay,
because we were concerned about the financial situation of the col-
lege. So, 1 sup » yes, you could say that we are interested in the
institution and not just in the welifare of the faculty. :
Mr. Cray. Thank you. Mr. Kildee. .
Mr. KiLDEE. As to the bargaining authority, your prime concern
. as president of the bargaining unit, your prime concern while
-president of that bargaining unit woulg have to be the weH-beix}sp
of the faculty, would it not? _

Professor JANUsSko. That’s correct.

Mr. KiLDEE. I'm sure in the same instance as the General Motors
employees right now, you don’t want to kill the goose that laid the
golden egg. At General Motors, at the same time, Mr. Bieber’s con-
cern is that his workers get justice.

Professor JANUSKO. That’s correct. -

Mr. KiLpee. So, your prime concern would have to be justice for
the faculty, bearing in mind, of course, that that would keep
healthy the institution. :

Professor JANusko. Correct. If there is no college available, then
there are no jobs.

Mr. Kii.pge.-That's all, Mr. Chairman.

v Mr. CLAY. Thank you. Mr. Martinez.

»
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. advisory or were they automatic or did they

\ SR 1

Mxé MaRrTiINEZ. Let me see if | understand this right. There was a
decision made by the National Libor Relations .Board that certain
peopl¢ are managerial becausg they help make decisions. Now,
those ‘decisions that are made by the faculty members, were they
i‘:xbve to be accepted by

the governing bodies? .
- Professor PorLisHoOK. They're advisory. And they have to be ac-
&epted by the governing body, in each instance.

Mr. Marminez. Well, in the Supreme Court’s deliberations, didn’t
they determine that the faculty role was simply advisory? o

Profegsor PoLisrook. Well, I think Professor Getman made the
point that the court decision was not a correct decision-in the Bense
of the realities that the faculty live with and the answer is the Su-
preme Court made the wrong decision, without knowing what the
facts were. : : ¢ ’ :

Mr. MARTINEZ. ] can see that.

Professor GETMAN. In part, if I may supplement that, there was,
I think, a very misleading record in the Yeshiva vase, where thege
wasn't an.adequate explanation of the role of the faculty. In fact,
in’ making decisions, this very important point that you make
which is under- traditional governance faculty decisionmaking is

*

advisory only, did n6t come out. Unfortunately, the Supreme Court -

assumed that the process of most universities is similar to what:

" they thought the record suggested in Yeshiva. It wasn’t, in fact,
" true about Yeshiva and it's certainly not true about myost universi-

ties in America. : A ,

Mr. MarTiNgz. Thank you, Mr. Chmrmé:n/ Phat’s all for now.

Mr. Cray. Mr. Biaggi. . .

Mr. Biagar. How do you distinguish the Yeshiva case from the
other ones they have considered, which have had the administra-
tive law judges deciding for the faculty? '

Professor German. Well, as Mr. Poisson was talking, the thought
occurred to me very strongly that that case would not be decided
the same way today. There was a time, during which thé Labor
Board was attempting to forgce the courts to articulate a rationale
for Yeshiva, and all of the organizations representing faculty were

~

hopeful that through the process of adjudication theng might devel- ’

op a more rationale approach to, Yeshiva, that its more harmful as-
pects could be ameliorated. - : . v

But, in fact, what has happened, under the current Labor Board
is, the process has been escalating, is the dangers inherent in the
Yeshiva opinion have all come about. With all due respect to the
excellent statement made by Mr. Poisson, the implication there
that the process might work well because you might have a ration-
al decision by the Labor Board followed by an intelligent opinion
by the court has not been our experience under Yeshiva, and with
the current Labor Board I see absolutely no prospect for that hap-
pening. * . :

Mr. Bracar. Mr. Getman, yvou said Mr. Poisson’s case was settled?

Mr. Poisson. It isn't. It was just decided a week ago. So I don’t
know where it stands now in the courts. oo

r. Biacar. Will they appeal?
Mr. Poisson. T am not certain that they will.

,
v ' : i
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. Mr. Biacer. Mr. Getman, is it your contention that if that matter
is appealed it could be settied? |
.~ Professor GermaN. Well, no. It would be very hard to tell and
I've had, § must say, a poor record of predicting what the Supreme
.Court would do in labor relations cases. ‘

Mr. Biaccl We dll feel the same thing.

Professor GETMAN. Yes; I thought Yeshiva was an impossible de-
cision in the first instance. I told my classes there was virtually no

' ::illxance of it occurring. Since then 1 have been less willing to pre- -
ict. \

I do feel that in the current judicial climate that there is very
little prospect for an improvement, because in general both' the
Labor Board and the courts of appeal are moving away from the

: traditional commitment to collective aining as the gemred way -

" - of accomplishing industrial justice. I think that’s a terrible mistake
but it’S a reality that-exists not only for the Yeshiva opinion, I.
think, but in a variety of other cases as well. o

. Yeshiva seems to be, to me, the.crown of a whole series of opin-
ions, all of which reflect a retreat, hasty and ill-considered, from
collective bargaining. ' ‘

Mr. Cray. Mr. Hayes. . '

Mr. Haves. Mr. Chairman, I want to thank you for having given
‘me the privilege of saying that I've concluded from the testimony
we have heard that there is agreement that the Yeskiva Supreme
Court decision is another way of busting unions. I am just putting

~this-comment in. I’'m sure you’ll understand it. ,

Iamop to that too, I want you to understand. But I find it
a little difficult to understand, Mr. Poisson. Maybe you can clarify
for me a little more. When you said, in your statement, that the
National Labor Relations Board v. Yeshiva University decision was
"a misguided and inappropriate ruling. Maybe I'm unclear. I don’t
want to say, yet later on in your statement in your description of
the Loretto Heights situation you said it's structurally and admin-
istratively different from Yeshiva University.

.Mr. Poisson. That’s correct. o .

Mr. Hayes. Are you saying, in effect, that there is some differ-
ence between the situation that existed in Loretto Heights College
and Yeskiva's decision? Are you saying that the Supreme Court
might have had some justification for having acted like it did in
regards to Yeskiva? . -

“Mr. Posson. Oh, no, not at all. T :

Mr. HavEes. Because there's a structural difference or something =
like that?

Mr. Poisson. No, sir. The, argument is that Yeshiva never really
set out verygood labor poticy. In fact, it set out very bad labor
policy-—that &, if it set out any policy at all. What it did was to &
leave to the devices of the National Labor Relations Board and in-
dividual institutions the right to determine what it was that was’
going to determine whether a faculty would be permitted to orga-
nize. . :

What we're trying to argue, I think, this morning, about the Lor-
etto Heights case, is that it points up that there was really not very

- much direction given in Yeshivae and that it permits institutions
like Loretto Heights to go their own wdy, separate and -apart from

¥
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whatever little direftion was given by the court in Yeshiva. Loretto
Heights is, in fact, much maqre representative of the situation in
American colleges and universities today than is Yeshiva. For' that
reason it sets no valuable precedent in American labor law.

. Mr. Haves. It’s an age-old procedure in all walks' of collective-
bargaining annals to try to set aside certain employees as manage-
rial employees in.order to prevent them from having collective-bar-

- gaining rights. I think it might be sophisticated and high-fa-

luting in this situatiofl but the end r#ult is the same.
»Professor GerMAN. You kniow, Mr. Hayes, this is done by employ- -
ers regularly in the union organizing context, but the amazing -

~ thing about Yeshiva is, ds you suggest, that this is the first time an

entire profession has wiped out in a single fell swoop. We'd be
prepared to live withfhe normal manipulation that goes on by cre-
ating managers out of artifice. But we’ve never seen an entire pro-
fession suddenly elevited to the status of management without a
single increase in the actual managerial function. '

Mr. Haves. No further questions. :

Mr. CLay. Professor Speisman, did some unusual event or events -

occur that prompted.the faculty at Boston University to enter into

collective bargaining? , :
Professor SPEISMAN. Yes. [Laughter.] :
The events, I think, you might surmise. For the most part, they
were, in effect, a deterioration of what had been at least a minimal
participation of faculty in the issues of the way in which faculty
are selected and judged as to their scholarly activities. /o '
The budgetary process at Boston University, after the c;m'&t ‘ad-

“ministration had been in place for a few years, were such that it

tended to deny to.faculty the capacity to make judgments. Let me
illustrate very briefly. In 1975, 10 out of 15 deans that had been

-appointed by this administration requested the resignation of the

president to the board of trustees. They did so becayse they
couldn’t do their work. They were not getting information, they
were not getting what they needed in order to conduct the affairs

The point that I

" of the colleges-that !ﬁ:py represent, or represented.

ould make, though, is that that effectively

" denies'the faculty the capacity to make a judgment, and to present

that judgment. For example, and I'll make it only one example, to

_hire a yourlg, new Ph.D. faculty member onto the faculty of the

university, usually requires some seafch, some look, so that one
can select the most suitable individual to join the faculty and con-
tinue with their career. That takes time.

In the absence of the budgetary decision that there is a faculty
position open, one cannot conduct a search, one cannot represent
the faculty’s views on what is crucial to academic affairs. It’s that
kind of thing. ’ L .

Mr. CLAY. The contracts that resulted from collective bargaining,
did they tend to imprcxe the faculty’s educational ability at the
university? = .

Professor SpeisMAN. I think they did. As a mattér of fact, I think
several of the comments that have been made by my colleagues are

_to the point. For example, we provided, under the contract, proce-

dures for support of nontenured faculty in such & way that they’
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.~ could at least take a reasonable time to dewelop their career pat-
‘Prior to the contracts, the typical contract awarded to a nonten-
-, ured professor was 1 year. That megnt that the judgment cduld be

. made during that year that this individual would have to go, and |
e or she, then, would have to start looking for a job almost.at the 4
time that He or she joined the institution. It's an impossibility,
then, to have the genuine scholarship begin and. to have teaching
g0 on in ‘a regular way. o : ,

The collective-bargaining contracts enabled at least 2- and 3-year
individual contracts to be awarded to these people so that appropri-

- ate judgments could be made. That such judgr ents wouldn’t -be
made and that denial of appointments wouldn’t be made, but that
appropriate time was allocated to faculty. That's one way that edu-
cation was enghanced. . . )

Mr. Crav” Do you still have the same president that you referred
‘ to earlier? ‘ ) '
%" Professor SpeisMAN. I have. Yes; we have the same president. .
. Mr. Cray. So then, you still fee] it's essential Shat you have col-
lective ba®aining?- ‘ . , :
. Professor SpetsMAN. [ think it is, yes, sir. g 9
, -~ Mr. Crav. Thank you. Any further questions?
" If'not, we want to thank you for your testimony. »
-~ Professor SpeisMAN. Thank you. ¢ ' 2
Mr. Cray. Any further statements that you would like to submit

- for the record, we'd love to have them. Thank you.

" The next witness will be Hon. Robert E. Wise, Jr., a Member of P
Cengress. Congressman, welcome to the committee. Your entire
statement will be included in the record as you submit it. You may -
proceed as you desire.

[Prepared statement of Robert E. Wise, Jr. follows:] -

.PREPARED STATEMENT or Hon. BOB WISE, A REPRESENTATIVE IN CONGRESS FROM THE
SratE oF WisT ¥IRGINIA :

Thank you, Mr. Chairman. [ appreciate the opportunity to appear before you this
morning to express my stfong support for H.R. 5107, the Performing Arts Labor Re-
lations Amendments. I want to commend you for organizing these hearings on a bill
that is important to thousands of musicians all over the country.

. Since H.R. 5107 was introduced, I have been contacted by some 200 musicians in
my state alone who are anxious to see this bill approved by Congress. As a cospon-
sor of the bill, I feel strongly that its provisions are essential to ebsuring that mem- .
bers of the performing arts industry are afforded the same rightsiand safeghards as
workers in other industries. . g 43 s

When Congress originally pamed‘the National Labor Relations Act, it recognized
the unique nature of the construction and appare!l industries. The Act included cer-
tain exemptions for thege industries, in which employees face spétial problems re-
sulting from short-term’ assignments, working for many diffefent employers, little .
Job security, and frequent travelling in order to find employment. Unfortunately, at
the time that the National Labor Relations Act was approved, the entertainment .

T " industry was not covered by federal labor laws, 5o employees of this industry —who
w ffer the same types of hardship as construction and apparel industry employees—
%@r@ not includedyin these special exemptions.

The entertainment industry has been covered by our labor laws for 18 years now,
yet these {aws in their current form actuaily penalize performers, rather than pro-
tect them. The aim of H.R. 5107 is quite simple -through certain amendments to
tg;' National Labor Relations Act. it attempts to recognize the special nature of the
ehtertainment industry, and to ensure that employees of that industry are offered

. the sagie protections as ?mployees in other fields. t
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) First, H.R. 5107 would, for labor law purposes only, define a purchaser of musical
D~ performance sorvices as an employer, and & person providing musical performance

. Services as an employee. This is especially important in light of the recent Second

Cirouit Court decis®n which ruled that musicians are independent contractors, and
! as such are not eligible for standard lsbor protections and benefits.

R. 5107 would also permit the use of secondary boycotts, a practice that has
n prohibited since 1968, but which is often n in order for musicians,
to effectively reach the source of a dispute. Under current law, if g club
\bmaks a contract with a bandleader who, in turn, breaks his contract with a band,
the band members have no legal means to engage in action against the club. Clear-
ly, picketing the bandleader would be meaningless, and musicians should have some
other means of action available to them.
~ Next, HR. 5107 would authorize pre-hire agreements for the entertaitment indus- .

r{ similar,to those practiced in the construction industry. Pre-hire agreements
allow unio®® to act W nts for employees prior to & determination of
majerity status. Given the long pe od of time required to carry out a certification
election, the process actually serves to deny workers “the opportunity te-organize in
. an industry where work is ort-term and pelodic. Pre-hire agreement§ would offer
T employees in the entemunment ‘industry safl rﬁs that are provided fo_grganized
labor in other industries.

Finally, H.R.-5107 would allow a performers union to Qouect dues’after 7 days of
employment, as a recognition of the brief nature of employment” experiences. The
current law. which requires a dnion to wait 30 days before coll dues, often
renders union shop agreements in the entertainment industry ingless. The 7-
day rule currently applies to the construction industry, and it should be extended to
the entertainment industry as well.

In summary, Mr. Chairman, none of the bill's provisions are }{\ attempt to alter
the nature of our country's‘labor laws in any way. The bill is“merely designed to
recognize the special n of a long-overlooked in ustry, and to extend to members
of that industry the same safegu that have been provided to workers in similar-
ly structured~ndustries,

Again, I appreciate this oﬂportur$§y te express my views on this bill, and I urge

" the Subcommittee to act on H.R. 51§7.in the near fut;?ﬂunk you.
i STATEMENT OF HON. ROBERT E. WISE, JR,, A REPRESENTATIVE
o Kd IN CONGRESS FROM THE STATE OF WEST VIRGINIA

r. Wise. Thank you, Mr. Chairman. I appreciate the opportuni-
ty to appear before you, and am aware of your busy schedule, so I
will just submit & written statement ta insert into the record.
I simply wanted to come before yeti and state that through one
-, of my constituents, who [ suspect is really one of ypurs and whom
u all have:come to Know, Ned Guthrie with¥the Musician’s
nion. I am very fortunate to have N my constituent in my -
district. I have come t¢' know how necessary H.R. 5107 is in order
to provide thousands of our Ndtion’s: musxcxaxyhe same rights and
protectxons as workers in ot er\professions. :
b I was at a function the o e m ht. The band was p ing up. I
: went over just to say hello an course, every one of them saxd
“What's moving on H.R. 51077 e really need that protection.”
So, I will submit my written testimony for the record, as well as
the fa® that 200 of the musicians in my district and my State
. alone are anxious to see this bill approved, and many others who
can talk about it much more knowf)edgeab than 1. But I come
before you today as much as anything to pay tnbute to Ned Guth-
rie and his efforts and hope that out of this hearing will come the
necessary reforms to give our musxcxans the same protections that
so many other workers have.

Thank you very much, Mr. Chairman. ¥
Mr. Cray. Thank you. ~ .
. Mr. Martinez, any guestions? A
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Mr. MaRTINEZ. Yes. One is that someone told me that musicians -
are usually contract employees. Usually they are employees of the
bandleader and they'work for that bandleader. And the bandleader
makes the contractrwith the employer. Now, that is the actual situ-
ation in most cases. And I understAnd, too, the difficult position it
puts the employees in when the employer, in the case of this state-
ment here, the bill wanting to make them definitely purchasers
and employers. When they have negotiated with one person who,
in turn, is negotiating with a lot of other people, in that instance
it'’s frustrating and the employees have the situation of negotiating
with the bandleader, and he’s trying to get the best price for their
services. There is a frustration there. How do'we get around the
fact, as we analyze-it, the employer of those employees is the band-
leader, and he has contracts. What is your argument on that? I'd
like to hear the argument because I think the employees need
some help on that.

- Mr. Wisk. | think that, though, if you look at the reality of how
the industry works, you have to recognize that, at least for a short
time, the actual employer is not the bandleader but the club
owner, whomever, which is similar, to me, to a construction job.
You have a contractor there. It doesn’t do you any good to go out
and picket the construction contractor himself. You picket the job-
+  site. So, you would take ¢hat and extrapolate and attach that to
this situatidn. '

Mr. Cray. Will the gentleman yield?

Mr. MAB’\I‘I/NEZ. Yes. ‘ J

Mr. Crav’] think the gentleman is precisely right. We have ex-
emptions for construction and garment industry as well, for short-
term employment. So, I think you hit it right on the head. -

Any further questions?

If not, thank you for coming. R

Mr. Wise. Thank you, Mr. Chairman. -

Mr. Cray. The next witnesses will consist of a panel, Mr. Victor.
Fuentealba, Jack Golodner, and Mr. Raymond M. Hair, Jr.

Gentlemen, welcome to the committee. Your statements, without
objection, will be included in the record at this point. You may pro-
ceed as you desire. ‘

.But just before we do, let me say that without objection, the
statement from Representative Sala Burton of Cdlifornia will be
entered into the record at this point.

[Prepared/ﬁ&atement of Sala Burton follows:]

« PrEFARED Srrnm\(sm or HON. SaLA BURTON. A REPRESENTATIVE IN- CONGRESS FrOM
THE STATE, 0F CALIFORNIA

Mr Chairman, T want to thank you for holding these hearings today. This legisla-
tion. the Performing Arts Labor Relations Amendments, was first introducted in
1977 Dintroduced HLR. 5107 on March 13, 1984, This bill currently has 28 cospon-
SOTS,

The purpose of this hill is to extend to performer's unions exemptions similar to
those provided the construction and garment industries dn Sections ¥e) and RO of
the National Labor Relations Act. Sections 8te) and 8 were included in the Nation-
al Labor Relutidag Act in recognition of certain special characteristics of the con-
struction and apparel industries. In these industries, employment is usually short-
term, often with many different employvers and involving frequent travel, The enter-
tainment andustry, which ghares tﬁxe.«) same characteristics, was not included in
these exemptions because the industry was not covered by federal labor laws when
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sections Re) und Kf) were enacted. Coverage of the entertainment industry under® . .
the Nationa! Labor Rulations Act without the adjustments contained in H.R. 5107,
has led to unfair restrictions on employees in the entertainment industry. Including
the enterfainment industry within the 8(e) and &(f) sxemptions is needed to make
‘the coverage of this industry consistent and fair.
We will be hearing expert testimony today on the problems faced by those in the
entertainment industry as a result :7? this inequity. I believe these cf‘;anges in the
. application of the National Labor Relations Act are long overdue. These amend-
“ ments will afford musicians and others in the entertainment industry fair and equi-
table treatment under our nation’s labor laws. , E

Mr. CraAy. Yes, you ma’j \})roceed -
[Prepared statement of Victor Fuentealba follqws:}

PREPARED STATEMENT OF Vicrok W. FUENTEALBA,! PRESIDENT, AMERICAN FIDERATION
oF MUSICIANS -

Mr. Chairman, members of the Subcommittee, my name is Victor W. Fuentesatba
and I am International President of the American F‘yedegatien of Musicians, the larg-
est, entertainment union in the world.

First of all, I want to thank you @nd the Committee for gx'vin§ me the opportunity
to appear before you today to explain the importance of H.R. 5107 to the profession-
al musicians throughout otir country. Qur union had represented professional musi-
cians since 1896 and during its lengthy history, we have been f; with many chal-
lenges and threats to job opportunities and have survived. Technological develop-
ments, starting with the introduction of the sound track in motion pictures, the pho-
nogmph record which is now providing all of the music on radio and in many ‘estab-
lishments, and devices that duplicate the sounds of musical instruments are exam-
ples of the myriad of problems that have faced the professional musician and which
will continue to do so in future years. ite those challenges, we have been suc-
cessful in our continual efforts to create and preserve wark for American musicians.
However, one of the most serious prgblems threatening the music industry today
can only be resolved by you and your colleagues. I am referring of course to the -
present labor law and its dpplication by the National Labor Relations Board and the -
‘courts to the music industry. o )

Let me give you just one example. From the day that the hotels and casinos were
opened in Puerto Rico, the musicians working in those establishments- providing
music for dancing and shows were considersd employees of the hotel. Our local affil-
iate in Puerto Rico capably represented the interests of those musicians by negotiat-
ing and enforcing contracts for their services. I am certain that there isn't an indi-
vidual who has ever visited one of those hotels who did not presume that the musi-
cians were employees of the hotel, However, in 1979, the hatels decided that they no
longer wished to be burdened with the responsibilities of an employer and took the
position that they did not have to negotiate with the union on the basis that the
thusicians were not employees of the hotel. Despi the long history of the employer-
employee relationship and the many previous contracts that had been negotiated be-
tween the hotels and the union, the Second Circuit Court of Appesls with
the hotels and ruled that the musicians were not employees of the hotels. The union
could no longer compel the hotels to sit down at the bargaining table and negotiate
an agreement and tﬁg musicians were left with no alternative but to accept what-
ever wage proposals were offered to them individually by the orchestra leader or
look for other employment. Pension contributions that were formerly made by the
hotels immediately stopped. Unemployment compensation coverage and workmen'’s
compensation protection stopped and the musicians were left to fend for themselves.

Muitiply this example by the tens of thousands of nightclubs, hotels, lounges, and

h other establishments using musicians throughout the United States and you can

4% readily understand our need for relief Musicians today, with the exception of the
members of our major symphony orchestras, some theatres, and a few other areas of
the industry where the employeremployee relationship is recognized, are in a ‘no
man's land” as ffr as the labor laws are concerned. 'g'hey constantly plea for the
protection of our union and for assistance in resolving their problems with purchas-
ers and we are unable to help them. )

The amendments which we are seeking have not been arbitrarily chosen but are

ased on the bitter experiences of thousands of musicians since the adoption of the
Taft-Hartley Act. The’amendments that we are requesting could have prgbably been

incorporated into the &ginal legislation in 1947 or when amendments were adopted
in 1959 were it not for the fact that at those times the law had not been applied to
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-the music industry and there were no adverse rulings or decisions. Qur problems
began years later and culminated in hundreds of unfair labor practice charges in
the lste 1970's.

The music industry is a unique business and the ambitions of eévery young musi-
cian to become & star are marred by unscrupulous promoters, managers, agents, -
nightclub owners and others seeking to exploit the musician. The American Federa-
tion of Musicians is the only organization whose sole purpose in existing is to pro-
tect musicians from exploitation and to improve their financial welfare and profes-
sional careers. The present law not only prevents our union from protecting its
members, but offers no suitable alternatives. The nighclub owner determines what
compensation the musicians will receive, what hours they will work, when they will
take their intermissions, what songs they will play, what they will wear, and occa-

_ sionally, with whom they will associate when off the bandstand. Yet, under the
‘present law, that“same nightclub owner who has such complete control over the
services of the musicians and their welfare is immune from any action on the part -
of the union to protect the musicians because he is not recognized as the employer
of the band. Our only remedy is to amend the Taft-Hartley Act as we have re-
quested. -

Music is the universal lan and there is not & family, today without at least
ong member who plays 8 musical instrument. The caliber of musicianship is improv- -
irlr day by day and more and more youngsters are looking forward to careers in
music. Qur ability to protect their interests, t§ prevent their exploitation and to
enable them to earn a decent livelihood is hampered by the current law. The relief
we are seeking is not a major revision of the Taft-Hartley Act, but merely c es
which will afford the professional musician the right to have a representative of his
or her choosing to negotiate with those who wish to utilize their services. I do not
feel that the drafters and proponents of the %resent law ever envisioned or intended
;hatségw to discriminate against musicians, but gentlemen, that is what is happen-
i ay. .
n§n the past, Congress has seen fit to make changes in the law when it was proven
that those changes were necesaary to protect the workers in a particular industry.
In 1959, after listening to the pleas of the construction and garment industries, Con-
gress realized that certain amendments to the Taft-Hartley Act were the only solu-
tion to the unique problems of those industries, and today we are here seeking simi-
lar relief for our industry. Theé musicians need protection aiso and the musicians
need the changes which we are requesting. I urge your support of H.R. 5107. -

STATEMENT OF VICTOR FUENTEALBA, PRESIDENT, AMERICAN
FEDERATION OF MUSICIANS [AFM], ACCOMPANIED BY NED
GUTHRIE, LEGISLATIVE DIRECTOR, AFM, AND COSIMO, C.
ABATO, GENERAL COUNSEL, AFM

Mr. FueNTEALBA. Yes; Mr Chairman, members of the subcom-
mittee, my name is Victor W. Fuentealba and I am the internation-
al president of the American Federation of Musicians, the largest
entertainment union in the world.

First of all, I want to thank you and the committee for giving me
the opportunity to appear before you today to explain the impor-
tance of H.R. 5107 to the professional musiciang throughout our
country. Our union has represented professional musicians since
1896 and during its lengthy history we have been faced with many
challenges and threats to job opportunity and have survived.

Technological developments, starting with the introduction of
sound track in motion pictures, the phonograph record, which is
now providing all of the music on radio and in many establish-
ments, and devices that duplicate the sounds of musical instru-
ments, are examples of the myriad of problems that have faced the
professional musician and which will continue to do so in future
years, :

Despite those challenges, we have been successful in our contin-

al efforts to create and preserve work for American musicians.
fu;;qggver. one of the most serious problems threatening the music
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industry today can only be reserileg by ggu and your colleagués. I -
am referring, of course, to the présent labor law and its ap ication
pydthe National Labor Relations Board and the courts to the music
inqustry. ‘ ‘

Let me give you just one example. On the day that the hotels
and casinos were opened in Puerto Rico, the musicians 4vorking in
those establishments providing music for dancing and shews were
considered employees of the hotel. Qur local affiliate in Puerto Rico
capably represented the interests of those musicians by negotiating
and enforcing contracts for their services. ,

I am certain that there isn’t an indjvidual who has ever visited
one of those hotels who did not presume that the musicians were
employees of the hotel. However, in 1979. the hotels decided that
they no longer wished to be burdened with the responsibilities of
an employer and took the position that they did not have to negoti-
ate with the union, on the basis that the musicians were not em-
pl%geses of the hvtel. , ' . ' '

pite the long history of the employer-employee relationship,
and the many previous contracts that had been negotiated between
the hotels and the union, the second circuit court of appeals agreed
with the hotels ard ruled that the musicians were not employees of
the hotels. The union could no longer compel the hotels tp sit down
at the bargaining table and negotiate an agreement. And the musi-
cians were left with no alternative but to accept whatever wage
rogosals were offered to them individually by the orchestra
eader, or look for other employment. Pensiof contributions that,
were formerly made by the hotels immediately-stopped. Unemploy-
ment compensation coverdge and workmen's compensation cover-
age stopped and the musiciansi?ere left to fend for themselves

Multiply this example by the tens of thousands of nightclubs,

hotels, lounges, and other establishments using musicians through-

put'the United States and you can readily understand our need for

relief. Musicians today, with the exception of the members of our
major symphony orchestras, some threatres, and a few other areas
of the industry where the employer-employee relationship is recog-
nized, are in a no-man’s land as far as the labor laws are con-
cerned. They constantly plead for the protection of our union and
for assistance in resolving their problems with purchasers, and we .
are unable to help them.

The amendments which we are seeking have not been arbitrarily
chosen, but are based on the bitter experience of thousands of mu-
sicians since the adoption of the Taft-Hartley Act. The amend-
ments that we are requesting could have probagly been incorporat-
ed into the original legislation in 1947, or when amendments were
adopted in 1959, were it not for the fact that at those times the law
had not. been applied to the music industry and there were no ad-
verse rulings or decisions. Our problems began years later and cul-
minated in hundreds of unfair labor practice charges in the late
1970s. '

. The music industry is a unique business and the ambitions of
every young musician to become a star are marred by unscrupu-
lous promoters, managers, agents, nightclub owners, and others
seeking to exploit the musician. The American Federation of Musi-
cians is the only organization whose sole purpose in existing is to
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protect musicians from exploitation and to improve their financial
welfare and professional careers. '

members, but offers no suitable alternatives. The nightclub owner
determines what compensation the musicians. will receive, what
hours they will work, when they will take their intermissigns,
what songs they will play, what they will wear, and occasionally
with whom they, will associate when off the bandstand. Yet, under
the present law, that same nightclub owner who has such complete
. control over the services of the musicians and their welfare, is
immune from any action on the part of the union to protect the
tr)ﬁt.xsc;c:ums because he is not recognizéd as the employer of the

and. _ :

" Qur only remedy is to amend the Taft-Hartley Acf"as we haye
requested. ) , '

‘Music is the universal language. And there is not a family today
without at least one member who plays a musical instrument. The
caliber of musicianship is improving day by day and more and
" more youngsters are looking forward to careers in music. Qur abili-
. ty-to-protect their interest, to prevent their exploitation,~and to

enable them to ear?, a decent livelihood, is hampered by the cur-

rent law. s
" The relief we are seeking is not a major revision of the Taft-
Hartley Act but merely changes which will afford the professional
musician the right to have a representative of his or her choosing"
to negotiate with those who wish to utilize their services. I do not
feel that the drafters and proponents of the present law ever envi-
sioned or intended that law to discriminate against musﬁma.ns Gen-
tlemen, that is what is happening today. ‘

There seems to be a great deal of misunderstanding also, Mr.
Chairman, about what we are seeking. We are not seeking an
amendment to the tax laws. We are not seeking a change in.the
law which would require the owner of the establishment to be the
employer, for tax purposes, of the musicians. We are seeking
changes in the labor laws only, so that the musicians would have
the right, through their representatives, to bargain and negotiate
agreements with the owners of the establishments that employ mu-
sicians. - ‘

We are not trying to affect those orchestra leaders today who are

acting as employers of musicians. In some of our major cities there
are orchestra leaders that are true employers of those musicians
that work for them, particularly in the casual field. We are not
trying to change that practice law and what we are seeking will
" not change the law respecting them. It would merely create the po-
sition of joint employers, where the purchaser of the music would
be a joint employer, together with the orchestra leader, in those
cases where the orchestra leader is currently the employer of the
musicians. - '
" And | might add that in the nightclub field of our business there
are few orchestra leaders that are employers of musicians. The or-
chestra leaders that are bargaining with our local unions, who rep-
resent musicians, are in the casual field, the orchestras that do the
weddings and the bar mitzvahs and things of that nature.

]
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Our biggest problem is in the steady engagement field, the night-
+  club field, and the hotel industry where musicians are used on a
-~ ~steady basis and there is no-employer. In those cases-it's very rare———
. that an orthestra leader is willing to assume the responsibility
being an emplqyer. Because, as you well know, the fiscal responsi-
bilities that go along with being an employer for tax purposes, can
be quite high. R :
We are not seeking this legislation for the purpose of organizing
-musicians into the union. We are merely seeking this legislation to
- protect the rights-of those who choose to join our union. No one
can force anyone to join any union today, as you well know. We are
trying to protect the rights of the members of our union, who today
do not have the protection which is afforded to members of other
unions. And in the past Congress has seen fit to make changes in
the law when it was proven that those changes were necessary to
protect the workers in a particular industrﬁ. ,
In 1959, after listening to the pleas of the construction and gar-
ment industries, Congress réalized that certain amendments to the
Taft-Hartley Act were the only solution {o the unique problem of
those industries.\Ahd today we are here seeking similar relief for
our industry. The musicians need protection also. The present law
has created a climate in the United States of being a right to work
country as far as musicians are concerned *We cannot take advan-
tage of the present law today.-We need these changes and we sin-
cerely urge your support of H.R. 5107. .o
Thank you, Mr. Chairman. .
Mr. Cray. Thank you. :
The next witness, Jack Golodner.
(Bapared statement of Jack Golodner follows:] -

PREPARED STATEMENT QF JACK GOLODNER, DIRECTOR, DEPARTMENT FOR PROFESSIONAL
Emrrovess, AFL-CIO ‘ .

I am Jack Golodner, Director of the Department for Professional Employees
tDPE), AFL-CIO. T am here to convey to this committee to support of the-AFL-CIO
and the Department for H.R. 1758 and H.R. 5107 as well as H.R. 3261 —all of which
are subjects for your consideration today. :

The AFL-CIQ, of course, needs no introduction to this subcommittee. But it may
be useful for me to point that the Department brings together 26 national and inter-
. national unions (list attached) which represent in their membership 3 million pro- .
/ fessional, technical and highly trained wiite collar workers. These peaple are teach-
/ ers, librarians, nurses, performing artists, engineers and scientists. Indeed, every
major position and every major technical occupation in the United States is repre-
] sented in the ranks of our affiliated organizations. °

We are told in this highly technical, highly complex, very competitive world,
these very creative. highly trained and educated ple hold the key to the future
well-being of our nation. {'et. though some are adequately rewarded by our society

. for their dedication, their years of training and their contributions—moest are not.
! . Though some are able to fully participate in the decisions that affect their profes-
sioms, and their careers, many cannot. Though these Americans have for many dec-

es built respectable organizations that have contributed mightily to the vita ity of
our country, and their professions they now find these associations under attack and .
their rights to participate through them being denied.

Thego-called Yeshiva doctrine which is addressed in H.R. 3291 deprives those whao
are responsible for training and educating our professional work force of the right
to engage in free collective bargaining with their employers—a right enjoyed by
other workers here and in other democratic societies. This is hardly a formula for
according respect and encouragement to a group of employees which many regard
as key to our future prosperity.

“
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Employees urges your sympathetic attention to what they have to say. The issue
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You (will hear) thave heard) from répresentatives of the American Federation of
Teachers concerning this matter. The AFL-CIO and its Department for Professional

they raise has serious implications for our democracy.

Similarly, we ask that you note the pleas of those who pursue careers in the per-

forming arts and their representatives. They, too, are being denied access to the col-
lective bargaining process,simply because the way in which they must work and the

‘way in which their employment relationships are structured were not considered in

ldws which, originally, were .not contempiated as applying to them. Those laws, be-

cause of court and NLRB decisions, now have been made to appgl-g' to them and, like
" ‘clothing cut for someone, they just do not fit the reality of

result is confusion, mischief making, and the frustration of the legitimate rights of

’

people who deserve better treatment from a domestic government.
The 1953 Congress recognized the special situation of employers and empleyees in
the construction trades with regard to short-term and casual employment and made

‘provisions for them in the NLRA. I cannot believe that the Cengress wants our laws
to discriminate against the employers and employees of the arts and entertainment -

industry who face an identical situation. Only those who wish to roll back the clock
and repeal the Nation's commitment to free collective bargsining could fight to
rekain such a basic inconsistency. .

Congress also acknowledged that special situations in the garment industry made
it impossible for workers to achieve representation or engage in collective bargain-
ing unless special consideration was givep the nature of the industry. Such consider-
ation was given. But many years after the NLRB asse jurisdiction in the arts
and entertainment field where similar unique situations prevail, Congress has not
acknowledged them. Why the dissimilar treatment? Why do our laws refuse to con-
sider the special needs of our nation's artists and the bulk of their employers whoe
adh to the principie of furthering collective bargaining as éxpounded in the
NLRA” I think the situation speaks more to the failings of the Congress than any
shortcomings in the proposed legislation.

Since 1966 bills containing provisfons similar to H.R. 1758 and H.R. 5107 have
been before every session of the House. Hearings were conducted twice by this com-
mittee —in 1966 and 1977. In the first hearings, the only opposition arose from those
who p for “perfecting’’ amendments which were, indeed, inco rated in all
subsequent’ versions of the %egislation. At that time, and in 1977 the National Asso-
ciation of Legitimatd Theatres (League of N.Y. Theatres)— representing the major
employers of live talent in the legitimate theatre endorsed the amendments to sec-
tion 80 as proposed. In 1977, no witnesses appesdred in opposition to this change or
to the changes in ection ¥e) being suggested in the bills now before you.

Responsible erfiployers know that the structure of th&r industry and the short -

term nature of projects within it cagnot tolerate the uncertainties created by Board
and court deci{c’ms applying the curfent statute,

They know 'the va?ue of the stability which is obtained through pre-hire agree-
ments and a union shop provision that conforms with the r8ality of their industry.
Both are now enjoyed b;/ the construgtion industry. Why is it denied to the arts and
entertainmgnt industry’

asonhable fairmindyed employers in the arts and enter\ainment area do not duck
their obligations to bargain am{ treat with their employeés fairly. They know that
the specpl nature of their industry, tike that of the garment industry, requires spe-
cial consideration in the law if collective bargaining is to work.

_Frankly. I think the time is overdue for this committee and the Congress to make
sure that this nation's laudible commitment to pfotecting the right to free collective
bargaining as expressed in the NLRA is at least as meaningful for artists, teachers
angd professional employees as it is for other employed K!e.

(‘ertainly, improvement is needed throughout the NE?{O . in the procedures of the
NLRB and vis-a.vis all workers if the purposes of the original Act are to be fulfilled.
At the very least--1 suggest an ending to the dissimilar treatment of similarly situ-
ated workers under the faw—'—a result which could be achieved by passage of the leg-
islation before you. .

AFFILIATES OF THE DEPARTMENT FOR PROFESSIONAL EMPLOYEES, AFL-CIO

Actors’ Fquity Association; P
American Federation of Government Employees,

American Federation of Musicians;

American Federation of State, County and Municipal Employees:
American Federation of Teachers;

eir situation. The '



59

American Fedération of Television and Radio Artists;
American Guild of Musical Artists;
Association of Theatrical Prees Agents and Managers;
Brotherhood of Railway and Airline Clerks;
Communications Workers of America; -
Federation of Professional Athletes; :
Oégtemational Alliance of Theatrical Stage Employes and Moving Picture Machine
rators; . )
International Association of Machinists; '
Internationa! Brotherhood of Electrical Workers;
International Federation of Professional and Technical Engineers;
wlnﬁemaﬁonal Union of Electronic, Electrical, Technical, Salaried and Machine
orkers; ' !
International Union of Operating Engineers;
A International Union, United Automobile, Aerospace & Implement Workers of
merica; :
National Association of Broadcast Employees and Technicians;
Office and Professional Employees International Union;
Retail, Wholesale and Department Store Union;
Screen Actors Guild:
Seafarers International Union; . - .
Service Employees International Union;
United Association of Journeymen Plumbers;
United Food and Compmercial Workers.

STATEMENT OF JACK GOLODNER, DIRECTOR, DEPARTMENT OF
PROFESSIONAL MUSICIANS, AFL-CIO

Mr. GoLopNER. Yes, Mr. Chairman; I guess I'm next.

My name is Jack Golodner. I am director of the department for
professional employees of the AFL~CIQ. I am here to conWy to this
committee the support of the AFL-CIO and the department for
H.R. 1758, H.R. 5107, as well as H.R. 3291, all of which are subjects
for your consideration this morning. .

The AFL-CIO, of course, needs no introduction to this subcom-

mittee. But it may be useful for me to point out that the depart-

ment I represent brings together 26 national and international
unions. Appended to my statement is a list of those affiliated
unions. These organizations represent in their membership 3 mil-
lion professional, technical, and highly trained whitecolfar work-
ers. These people are teachers, librarians, nurses, performing art-
ists, engineers and scientists. Indeed, every major profession and
every major technical occupation in the United States is represent-

ed, in the ranks of our affiliated organizations, making this depart-
" ment probably the largest interdisciplinary body of professionals in
the country. .

We are told that in thig highly technical, highly complex, very
competitive world, these very creative, highly trained, and educat-
ed people hold the key to the future well-being of our Nation. Yet,
though some aré adequately rewardéd by our society for their dedi-,
cation, for their years of training and their contributions, most are
not. Though some are able to fully participate in the decisigqns that
affect their professions and their careers, many cannot.

Though these' Americans have, for many decades, built respecta-
ble ofganizations that have contributed mightily to the vitality of
their country and their professions, they now find these associa-
tions under attack and their rights to participate, through them,
being denied.
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The socalled Yeshiva doctrine, which is addressed in H.R. 3291,
deprives those who are responsible for training and educating our
future professional work force of the right to engage in free collec-
tive bargaining with their employers, a right enjoyed by other
workers here and in other democratic societies.

This, I submit, is hardly a formula for affording respect and en-
couragement to a group of employees which many regard as the
. key to our future prosperity. You have heard frém representatives
_ of the American Federation of Teachers concerning this matter.

The AFL-CIO and its department for professional employees urges
your sympathetic attention to what they have said.

The issues they raise have serious implications for the future of
our democracy. )

Similarly, we ask that you note the pleas of those who pursue
careers in the performin® arts, and their representatives. They too
are being denied access to the collective-bargaining process simply
because of the way in which they must work and us%;,he way
-in which their employment relationships are structured were not
considered in laws which originally were not contemplated as ap-

: plying};\ to them. Those laws, because of court and NLRB decisions,
now have been made to apply to them, and like clothing cut for
someone else, they just do not fit the reality of their situation. The
result is confusion, mischief making, and the frustratien of the le-
gitimate rights of people who deserve better treatment from a
‘democratic government. |

ka 1959, Congress recogitized the special situation of employers”
and employees in the construction trades with regard to short-term
and casual emgloyment. And the Congress made provision for them’
in the NLRA. I cannot believe that the Congregs wants our laws to
discriminate against the employers and employees of the arts and
entertainment industry, who face identical situations.

Only those who wi;{r to roll back the clock and repeal this Na-
tion's commitment to collective bargaining couldAfight to retain
such a basic inconsistency in our laws. )

Congress also acknowledged that special situations in the gar-
ment industry made it impossible for workers to achieve represen-
tation or emgage in collective bargaining unless special consider-
ation was given the nature of the industry. And such consideration
was given. But many years after the NLRB asserted jurisdiction in
the arts and entertainment field, where similar unique situations
prevail, the Congress has not acknowledged them.

Why, they ask, is there dissimilar treatment? Why do our laws
refuse to consider the special needs of our Nation’s artists and the
bulk of their employers who do adhere to the principle of further-
ing collective bargaining, as expounded in the NLRA?

I think the situation speaks more to the failings of Congress than
any shortcomings in the proposed legislation.

gince 1966 bills congaining provisions similar to H.R. 1578 and
H.R. 5107 have been introduced before every. session of the House.
Hearings were conducted twice by this committee in 1966 and in
1977. In the first hearings, the only opposition arcse from tho
who pressed for perfecting amendments, which were, indeed, incdr-
porated in all subsequent versions of the legislation. At that time,
and again in 1977, the National Association of Legitimate Theaters,
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Leagiie of New York Theaters, representing the major em‘gi?yers of

live talent in the legitimate theater, endorsed the smen ents to

section &f), now being proposed. ! o
In 1977 no witnesses appeared in.opposition to this change, or to

the changes in section 8(e) being suggested in the bills now before

you. ] .
Responsible employers know that the structure of their industry

- and the short-term nature of projects within it cannot tolerate the

uncertainties created by Board and' court decisions applying the

current statute. ‘ ,

They know the value of the stability which is obtained through
prehire agreements and a union shop provision that conforms with
the reality of their industry. Both are now enjoyed by the construc-
tion industry. So, why is it denied to the arts and entertainment
industry? _

- Reasonable, fairminded employers in the arts and entertainment
area do not duck their obligations to bargain and treat their em-
Floyees fairly. They know that the special nature of their industry,

ike that of the garment industry, requires special consideration in

the law if collective bawgaining is to work.

- Frankly, I think the time is overdue for this committee and the
Congress te make sure that this Nation’s laudable commitment to
rotect the right to free collective bargaining, as expressed in the
LRA, is at least as meaningful for artists, teachers, and all pro-

fessional employees as it is for other employed people. .
Certainly, improvement is needed throughout the NLRA, and

vis-a-vis all workers if the purposes of the original act are to be ful-

filled. At the very least I suggest an end to the dissimilar treat-
ment of similarly situated workers under the law, a result which
could be achieved by passage of the legislation before you. :

k you very much for the time and attention this committee
has given this matter. ~

Mr. Cray. Thank you. Mr. Hair.

* [Prepared statement of Raymond M. Hair, Jr. follows:]

PREPARED STATEMENT OF RAYMOND MARSHALL HAIg, JR., Musician, DenTON, TX

My name is Ray- Hair. [ am thirty-three years old and reside in Denton, Texas. I
have been a musician for twenty-four years. I performed my first professional en-
gagement in Meridian, Misaissippi in 1964. I halge d in music from the Univer-
sity of Southern Mississippi antF orth Texas State University. ’

PROFESSIONAL BACKGROUND

In 1977, while a graduate student at NTSU, I organized the musical entertain-
ment group YAZQO, which for a number of years provided its services in perform-
ances in many states of the United States and was listed with many national book-
ing atgents‘under the name “YAZOQ”. As the Ymprietor and a performing member
of YAZQO, I have persoffally solicited musical e gagements in every state of the
United States. From 1979 until 1983 I taught apglied percussion at North Texas
State University. In June, 1988, I chose to relinquish my teaching duties and full-
time performing career to become President and Secretary of the Fort Worth Pro-
fessional. Musicians Asseciation, Local 72 of the American Federation of Musicians,
which has jurisdiction throughout thirty-four Texas counties and represents more
than 1,000 musicians who reside mainly within the D/FW metropolitan grea.

EXPERIENCES AS TRAVELING MUSICIAN

As leader of YAZOO I began soliciting musical engagements through booking
agents. We voluntarily chose to conduct our business 4n accordance with American
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Federation of Musicians procedures and requested all purchasers to execute A. F. of
* M. engagement contract forms*In 1878 1 signed an A. g‘ of M. exclusive agent-musi-
cian contract with Bob Vincent, president of the Mus-Art Corporation irﬁ.os‘ Ange-
les, and C. W. Kendall, proprietor of Ken-Ran Enterprises, Dallas, Texas, which pro-
vided for their exclusive representation of YAZOO. Vincent is founder and Presi-
dent-Emiritus of the International Theatrical Agencies Association, and Kendall is
its immediate past president. Vincent and Kendall put us “on the road” booking
generally five or six nights per week engagements of one to four weeks duration,
* performed mostly in hotel dance lounges and free-standing night clubs for a gross
salary of eightden hundred to twenty-five hundred dollars per week, commissionable
at the rate of 15 percent. We were never permitted to bargain over salary. We were
left to either accept or re{"&:t all engagements, and we rarely knew in advance
where our next job would be. We paid our own traveling expe , the purchaser
occasionally providing hotel rooms. The purchaser, termed an““‘account” by the
agent,.was invariably represented exclusively by a certain booking agent. I was told
by Kendall that all relations with the" “account” must be handled gh him, and
to never conduct any business with the Yaccount”. Some “accounts”\ had been “serv-
iced” by the same agent exclusively for lengthy periods of time. Wih Vincent and
Kendall we began to encounter resistance to the AFM engagement\contract form.

ONSET OF INDEPENDENT CONTRACTOR

In April, 1978, for an engagement booked for YAZOO in Los Angeles, Vincent
sent the AFM contract form along with a rider establishing our group ay independ-
ent contractors. Vincent told me we would be employed only upon conditikn that we
sign the rider. When a dispute arose later with the purchaser, it took twq years of
costly litigation to become separated from the contract rider and obtain a
and award pursuant to our AFM engagement contract. This signaled the
of a trend by both agents and purchasers of refusing musicians A. F. of M.
forms and instead requiring the execution of engagement contracts establishing per
fortmers as independenf contfactors. Agents, in conspiracy with the purchasers in
formed entertainers. that their “acceunts” no longer wisfy;ed to execute AFM con-
tract forms, and then went on to develop their own seif-serving contracts invariably
including the independent contractor designation. It became obvious that the
agent’s primary interest was his “‘account”, the purchaser, whose intent is to under-
cut musicians bargaining strength and leave them without recourse in the event ‘of \
a dispute, while simuitaneously maintaining stringent employer control. \

PURCHASER MAINTENANCE OF EMPLOYER CONTROL

It must be clearly understood, even though C. W. Kendall’s contract and the other
agent-purchaser oriented contracts specifically establish musicians as independent
contractor, the reality of the relationship between the purchaser and the musicians
is that the purchaser exercises full authority and control over how musicians per-
form volume levels, stage settings, at{ire on stage and off, rehearsal times, intermis-
sions, substitute musicians, conducly while engaged, repertoire, other work per-
formed elsewhere, and future empfoyment prospects. Thus, it is customary for pur-
chasers and their agents to exercise strict employer, control while simultaneously re-
quirin§ musicians to acknowledge the status of independent contractor as a condi-
tion of employment. [n most cases, musicians have no opportunity to in, we
must ejther accept or reject the terms of the music purchaser, who is ‘and always
has been our true employer. '

ACTIVITIES A8 LABOR ORGANIZER

As President-Secretary of AFM Local 72 in Forth Worth, I am conscious of my

duty to operate according t6'law. I have spent many hours studying procedural texts

~ and surveys of labor law so.that I may engage in employee organizing, representa-

tion elections, collective bargaining, the filing of unfair labor practice charges

against emplovers. and other,activities prescribed under the National Labor Rela-
tions Act, :

MUSICIANS WITHOUT REMEDY

The purchasers’ insistence upon the independent contrgetor designation coupled
with stringent employer control has left musicians without adequate remedy under
labor law for unfair labor practices committ8d by the purchaser. In June, 1984, 1
filed unfair labor practice charges against Metro Hotels, Inc., who refused to meet
and bargain with musicians w%o had played there since 1979, Mo complaint was
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ssued. Upon filing & petition for certification and election with 100 percent showing
of employee intereat, the hotel fired the band. When I filed iigain due to the obvi-
ously discriminatory discharge, the Board again refused to issue a complaint, All
along, the employer asserted that the musicians were not subject fp the Act. Like-
wise, Six Flags r Texas refused to bargain citing the independent contractor
issue. . -

RELIEF NEEDKD

The practice of employers and booking aﬁ'em.s to require the gstablishment of mu-
sicians’ independent contractor status, while retaining scrupulous employer control

~has created confusion among musicians, their representatives, as well as potential

_ working musicians in this country.

empioyers. This conspiracy, perpetra _national associations of employers, book-
ing agents, and others who are di and dominated by our true employers, if not
terminated will continue to cause irreparablf damage and injury .to thousands of

Union is lazy or.is asking for

The issue here is not one of whether the Musi
special privileges. The issue i8 whether or not this ngress is going to end the mis-
r’ef)reeenmtion of employer/employee relationships” in this country and provide
relief for those of us who are now subject to employer reprisal because we w to
organize and bargain. The issue is whether or not Congress is going to continu¥ to

. allow our true employers and their ‘agents to perpetuate a virtual state of involun-

tary servitude, where musicians every nuance is directed by the purchaser. In the
face of employer unfair labor practices, 95 percent of the working musicians indthis
country are without remedy at law. In the interest of my fellow musicians I respect-
fully urge the Labor Subcommittee to report 8. 281 anc{ H.R. 5107 favorably to the
House of Representatives and work for its immediate enactment into law. The lives
of thousands of mugicians deserve nothing less than your full and complete support.

STATEMENT OF RAYMOND M. HAIR, JR,, PRESIDENT, LOCAL 72,
AMERICAN FEDERATION OF MUSICIANS

Mr. Hair. Mr. Chairman, members of the subcommittee, fellow
musicians, my name is Ray Hair, 33 years old and I reside in
Denton, TX. I've been a musician for 24 ears, performing my first
professional engagement in Meridian, MS in 1964. I hold degrees in
music from the University of Southern Mississippi and North
Texas State University.

In 1977, while a graduate student at North Texas, I organized
the musical entertainment group Yazos, which for a number of

ears provided services and performances in many States of the
nited States and was listed with many national booking agents
around the United States under the game “Yazoo.” K
As a proprietor and performing member of Yazoo, I personally

solicited musical engagements in every State of the United States.

From 1979 until 1983 T taught applied percussion at North Texas
State University. In June 1988, I chose to relinquish my teaching
duties and my full-time performing career to become the president
and secretary of the Ft. Worth Professional Musician’s Association,
Local 72 of the American Federation of Musicians, which has juris-
diction throtughout 34 Texas counties and represents more than
1,000 musicians who reside mainly in the Dallas-Ft. Worth metro-
politan area. i ‘

As leader of Yazoo I began solicitirig - musical engagements
through booking agents. We voluntarily chose to eonduct our busi-
ness in accordance with American Federation of Musician proce-

- dures and requested all purchasers to executive A.F. of M. ntract

forms. In 1978 I signed an A.F. of M. exclusive agent-musician con-
tract with Bob Vincent, president of the Mus-Art Corp. in Los An-

geles, and C.W. Kendall, proprietor of Ken-Rann Enterprisés,
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I\?a"klas, TX, which provided for#thelr exclusive representation of
Lt ‘:-

+  Vincent is the founder and président-emeritus of the Intengation-

al Theatrical Agencies Associgtion and Kendall is its immediate

. past president. Vincent and I?endali put us on the road, booking

generally 5 or 6 nights per week engagements of 1 to 4 weeks dura-

O . tion. performed mostly in hotel dance lounges and freestanding

i . nightelubs for a gross salary of $1,800 to $2,500 per week, commis-

~ sionable at the rate of 15 percent. ‘ .

We were never permitted to bargain over our salary. We were

left to either acceptor reject all engagements, and we rarely knew
- .-in advance wher® our next job would he. We paid our own travel-
*+ ing expenses. The purchaser occasionaliy‘pmvided hotel rooms.
The purchaser, termed an “account” by the agent, was invari-,
_ably represented exclusively by a certain booking agent. I was told
-,. by Kendall that all relations with the account must be handled
j) through him, to' never conduct any business with the account.
Some accounts had been serviced by the same agent exclusively for
" lengthy periods of time. - -

With Vincent and Kendall we began to experience resistance to
the AF. of M. contragt ferm. In April 1978 for an engagement
booked for Yazoo in Los Angeles, Vincent sent the AFM contract
form along with a rider establishing our group as indepepdent con-
tractors. Vincent told me we would be employed only on the condi-
tion that we signed the rider. When a dispute arose later with the
.purchaser, it took 2 years of costly litigation to become separated
from the contract rider, and obtain a judgment-and award pyrsu-
ant to our A.F. of M. engagement c¢ontract. s :

This signaled the beginning of a trend by both dgencies and pur-

asers of refusing AFM: contract forms and, instead, requiripg the
execution of engagement contracts establishing performers as inde-
pendent contractors. Agents,, in conspiracy with the purchasers, in-
‘formed entertainers that their accounts no longer wished to exe-
cute AFM contract forms and then went on.to develop their own
self-serving contracty, invarjably including the independent con-
‘tractor designation. It became obvious that the agent’s primary in-

- terest was his account, the purchaser, whose intent was to under-
- cut fnusicians’ bargaining strength and leave them without re-
. course in the event of a dispute, while simultaneously maintaining
stringent émployer control. . N
"It must be clearly understood that even though Kendall’s con-
~tract and the other agent-purchaser oriented contracts specifically
established musicians as independent contractors, the reality of the
.relationship between purchasers and musicians is that the purchas-
er exercises full authority and control over how musicians perform,
' volume levels, stage settings, attire on stage and off, rehearsal
times, intermissions. substitute’ musicians, conduct while engaged,
repertoire, other work performed elsewhere, and future employ-
ment prospects.

Thus. it is customary for-purchasers and their agents to exercise
strict emplover control while simultaneoasly requiring musicians
to acknowledge the status of independent contractor, as a condition
of employment. '
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In most cases musicians have no opportunity to bargain. We
must either accept or reject the térms of the music purchaser, who
is and always has been our true employer.

As president and secretary of local 72 in Fort Worth | am con-
scious of my duty to operate according to the law. I have spent
many hours studying procedural texts and surveys of labor laws so
that I may engage in employee organizing, representation elec-
tions, collective bargaining, filing of unfairlabor practice charges

‘against employers, and other activities prescribed in the National
Labor Relations Act. o

The purchasers’ insistence upon the independent: contractor. des-
ignation, coupled with the stringent employer control, has left mu-
sicians without adequate vemedy under the labor laws for unfair

* labor practices ¢dmmitted by the purchaser. In June 1984, 1 filed
unfair labor prfctice charges against Metro Hotels, Inc., who re-
» fused to meetAnd bargain with musicians who had played there
since 1979. Upon €iling of a petition for certification and election
with a 100-percent showing of employee interest, the hotel fired the .
band. When I filed again, due to the obviously discriminatory dis-
charge, the Board again refused to issue a complaint. :

Aifalong the employer asserted that the musicians were not sub-
Ject to the act. Likewise, Six Flags over Texas refused to bargain,
citing the same independent contractor issue. )

The practice of employers ard booking agents to require the es-
tablishment of musicians’ independent contractor status, while re-
taining scrupulous employer control, has created confusion among
ymusicians, their representatives, as well as potential- employers.
This conspiracy, perpetrated by national associations of employers,
booking agents, and others who are directed and dominated by our
true employers, if not terminated, will continue to cause irrepara-
ble damage and injury to thousands of working musicians in this
" country. : - .

The issue here is not one of whether the musicians union is lazy
or is asking for special privileges. The issue is whether or not the
Congress is going to end the misrepresentation of employer/em-
ployee relationships in this country and provide relief for those of
us who are now subject to employer reprisal because we want to
organize and bargain. '

The issue is whether or not Congress is going to continue to
allow our true employers and their agents Yo perpetuate a virtyal
state of involuntary servitude where musicians’ every nuances are
directed by the purchaser. In the face of employer unfair labor
practices, 5 percent of the working musicians in this country are
without remedy at law. In the interest of my fellow musicians I re-
spectfully urge the, Labor Subcommittee to report S. 281 and H.R.
H107 favorably to the House of Representatives and work for its im-
mediate enactment into lgw. The lives of thousands of musicians
deserve nothing less than your full and complete support.

Mr. Cray. Thank vou. .

This bill, HR. 5107, amends the National Labor Relations Act.
Thig committee has no jurisdiction on the tax matters. And each
committee jealously guards its jurisdiction. If this bill had any tax
implications or policies, the Ways and Means Committee would ask
for a concurrent jurisdiction over it. In view of the fact that. it's
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. . .
strictly a labor issue, why do you think that the tax issue is consist-
ently and constantly raised with regard to HR. 51077
Mr. FuenTeaLsa. Mr. Chairman, I think there is a misunder-

'standing on the part of some of the opponents to this legislation,

who mistakenly believe that passage of these amendments would
affect the responsibilities of orchestra leaders, as employers
under—for tax purposes. And that's why I, in my statement, tried
to make it clear that we are not seeking changes in the tax laws
and that we are merely seeking changes in the labor laws. I think

- it's a misunderstanding on the part of some of the opponents to the

legislation. . .

r. CLAY. Do you anticipate difficulty in providing that the band
leader may be an employer for tax purposes, but also an employee
for labor law purposes? ) ;

Mr. FUENTEALBA. No, sir. That condition existed before the Taft-
Hartley law was adopted. It's always existed. In fact, many, many
years ago when the Social Security laws were first adopted, our
union attempted to get Social Security protection for its members -
by incorporating into its contract form % reference calling the pur-
chaser the employer, and that was eventually litigated and the Su-
preme Court ruled that language in a contract cannot make an in-
dividual an employer; it’s the facts that speak for themselves.

And we, other than for that one instance W connection with
Social Security, have not been involved with the issue of who is
employer for tax purposes. That is something that has to be deter- .
mined by the facts that exist. We are merely concerned with our
right to represent musicians under the labor laws. So, it's the
impact of this legislation that would not change a situation that
has exjsted since time immemorial as far as musicians are con-
cerned. -

In some cases the orchestra leader may be the employer for tax

purposes; in some instance he hasn’t. And we have never been able -
to get the Internal Revenue Service to issue any sort of definition
of an independent contractor, particularly in the case of musicians,,
and I think that there has ieen legislation before Congress to
define and determine the status of independent contractors, which
has never been adopfed either.
Mr. %LAY. How many members of your union are band leaders?
Mr. FUENTEALBA. | really couldn’t give you those figures because
we don't keep our records iri that fashion. There are different types
of orchestra leaders: there are different types of orchestras. We
have musicians who work 1 night a week, for example, in the
smaller areas, even some of the larger areas, where the orchestra
leader may be one member of the group 1 week and then the next
week someone calls him up and asks him to provide music for a
wedding and he will, in turn, call musicians. And it varies from
place to place.

In some of our major cities we do have orchestra leaders that do
a very large volume of business as orchestra leaders, and in those
situations some of those assume the responsibilities of employers,
although, in turn, we've had difficulties with some in New York re-
cently who were acting as employers for tax pur;;‘oses for years,
and now have suddenly decided they no longer wish t

be employ-
ers for tax purposes and, in turn, are issuing 1()99'3%{) the musi-
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cians rather than wiihholding taxes as they properly should, as an
employer.

So, it seems they want the best of both worlds. Some of these or-
chestra leaders say: :

Yes. under the labor laws I'm an employer of the musicians but under the tax

laws [ don't want to be an employer of the musicians because I don’t want to pay
my responsibilities as an employer. .

Mr. Cray. What impact would failure to enaet this legislation
have upon the organization which you represent?

Mr. FueNTEALBA. Failure to enact the legislation. would maintain
the union in its present. posture, which has resulted in hundreds of
unfair labor practice charges through the years, constant litigation
at an expense to the Government and expense to the union over
these very issues which we feel should be resolved at this time by
Congress. It also means that we would not be able to adequately
protect the interests of our members. We can't do it now. And
unless the law is changed we will never be in a position to ade-
quately protect the rights of our members. :

And they come to us and they say, “We need help,” and we say,
“Sorry, the law is * * *.”" They can’t understand the ramifications
of the labor laws; they can’t understand why our union can’t repre-
sent them with the hotel owners, for example, and negotiate agree-
ments covering their services.

We have to explain to them the l1aw doesn’t treat the hotel owner
or the lounge owner as an émployer. 'And they say, “That’s ridicu-
lous because the hotel owner, the lounge owner, determines what
. money is going to be paid for music,” which ultimately determines
what happens to the musicians. )

For example, the situation in Puetto Rico is a good example be-
cause of the fact that the hotels in Puerto Rico acted as the em-
ployers of the musicians all of the years prior to 1979. They as
sumed- all of the responsibilities of an employer. They negotiated
with the union for the wages of the musicians. Then they suddenly
decided they no longer wanfed that responsibility. And they were
assisted in- their battle, incidentally, by an organization of orches-
tra leaders from the mainland of the United States, in their efforts
to fight the local union.

As a result of that decision, those musicians now are actually
without an employer, as such. Even the orchestra leaders are not
acting as employers or negotiating with the unions. They have no
pension coverage. They have no other benefits that normally ceuld
be negotiated by the union for the employees. And it's created
havoe in Puerto Rico at the present time. In fact, it’s practically
destroyed the music business in Puerto Rico, because ‘when the
other musicians found that the union could no longer force the
hotel owners to sit down to bargain at the table, they said, “Well,
why should we bother with the union? The union ecan't help us.
Why belong to the union?”

And the result is that the membership in the union in Puerto
Rico. since that adverse court decision, has declined from the thou-
sands to the hundreds. And the local is on the verge of bankruptcy.

Mr. Cray. Mr. Martinez.
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Mr. MARTINEZ. Bear with me. I don’t know anything about the
industry. Is the singer who makes music, who doésn't play an in-
strument but just sings, is he or she considered a musician?

Mr. FUENTEALBA. They are considered musicians in the true
. sense of the word. Somé of them join the American Federation of

‘Musicians. Some of them join the other entertainment unions, de-
pending upon the particular cix%mstances. ‘ .

Mr. MarTingEz. In the cases where you have been involved, they
have an agent sometimes who bargains for the employees, the agent
" doesn’t employ them; he just bargains for them. In those cases is
the hotel or nightclub, whoever hires them, are they the employers
of that person? ) :

Mr. FUENTEALBA. I'me not too familiar with what happens in the
case of the singers, but I would presume that they’re in the same
category as musicians, and that their union, if they belong to
AGVA, the American Guild of Variety Artists, or one of the other
entertainment unions, is not in a position to compel the purchaser
td bargain with them.

Mr. MarTiNgz. That's not my question. The question is for tax
purposes, let's say, Is that artist, the contractor that has to pay
théir own taxes? Or is that hotel or restaurant or whatever, is
that-—are they the employer?

. Mr. FuenTEALBA. | don’t think-they're the employer, no. You're
speaking of one individual. ‘

‘Mr. MagrTingz. I understand the situation where there is a
gioup, an orchestra, that the leader could be considered the em-
ployer.

Mr® FuenTeALBA. Yes, yes.

Mr. Marminez. But would the musician’s group change their
status vis-a-vis the hotel or restaurant, whoever hires them, would
they then be the employer?

Mr. FuenTEALBA. Not for tax purposes. We're not talking about
taxes; we're talking about the right of a union, if they belong to a
union, to bargain on their behal%with a hotel. This law would not
change the tax responsibilities at all.

Mr. MarTiNgZ. Thank you. - ‘

Mr. Cray. Mr. Hayes.

Mr. Haves. Mr. Chairman, I'm pretty clear. I think the panel is
seeking relief, through legisiative action, for discriminatory and
unfair treatment that the artist is being saddled with, and they see
H.R. 5107 as a mechanism to provide that relief. I am supportive of
that position. T think it's pretty clear. ‘

I have no further questions or comgments. I just had that state-
ment. > .

Mr. Cray. Thank you, and we certainly want to thank you for
your testimony here today. The record will remain open for several
weeks if you have any additional information you'd like to put in.

Mr. FueNTEALBA. Thank you, Mr. Chairman, and members of the
.subcommittee.

Mr. Cray. Thank you.

The next witness is Mr. Jerry Davis, the area administrator, Na-
tional Association of Orchestra Leaders, accompanied by Charles
Peoterson, treasurer, NAOL, and Mr. William Heaberlin, area ad-
ministrator and ITAA representative, NAOL.
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You may proceed as you see fit. We will include your entire
statements in the record. 4 )
[Prepared statement of Jerry Davis follows:] | d

PREPARED STATEMENT OF JERRY DAVIS, NEW ENGLAND ADMINISTRATOK OF THE
NATIONAL ASSOCIATION OF ORCHESTRA: LrADERS, NEWTON CENTRE, MA

I am Jerry Davis, New England Administrator of the National Asscciation of Or-
chestra Leaders.

We the members of the NAO.L. are most vehemently opposed to the proposed
Bill HR. 5107. This bill attempts to overturn more than two hundred well-settled
N.L.R.B. plus state and federal court decisions that have been made over\the years.
H.R. 5107 represents an enormous negative impact upon those who purc music,
such as hateg. lounges, restaurants, country clubs, ballropms and function halls. All
of these purchasers of music would be compelte& to become the employers of the
musicians. They would then be subject to boycotts and picket lines if they didn't
exclusively employ union musicians. They now have the option of employing their
own choices of either union or non-union musicians. .

All musicians who are orchestra leader employers, music contractors, supefvi s,
Erﬁnerxhips. conductors and single performers—all .of whom are iegally deemed to

independent contractors—would be compelled to relinquish such independent
contractor status and would then become employees of the music purchasers.

All musicians who are not members of the union would be compelled ta become
and remain members of the union despite the fact that they may not wish to helong
to it. They would.be forced to relinquish their independent contractor status, even
though numerous N.L. R.B,, state and federal court d‘:;:isioﬂs have confirmed and re-
canﬁréned their independent contractor status. Qur position paper lists just some of
these decisions.

>

Since 1964 the A.F. of M. has tried, unsuccessfully. to obtain from Co sub-

stantially the same legislation as it now seeks through S. 281 and H.R. 5107. More
biuntly, the A ¥ of M. stands before Congress as a loser habituated by ten previous
failures as outlined in our position paper.

The A.F. of M. argues that musicians are the same kind of workers as those in the

" construction and %zarment industries, and as stuch, they shpuld want the same accep-

tions and protections that the act provides such workers. Not true! There is abso-

- lutely no comparison between musicians and garment or construction industry

workers. The garment and construction trade union memberships are not make up

'of contractors, supervisors, groupe that are equal partners, cooperatively owned

groups, and single performers, as are the musicians. The garment and construction
industry workers have not been déemed to be independent contractors in over 200
N.L.R B. and state and federal court decisions. The A.F. of M. is inundated with in-
dependent contractors and it admits that the intent of this bill is to change their
member independent contractors and non-member ifflependent contractors to that
of an employees status. - -

We have been officially empowered by the following national associations to voice
their opposition to H.R. 5107:
- The American Hote! & Mote! Assoc., The Nationa! Licensed Beverage Assocs, The
National Restaurant Assoc., The International Theatrical Agents Assoc., The Right-
toWork committee, The Qutdoor Amusement Business Assoc., The National Ball-
room & Entertainment Assoc., The American Motor Inng, Inc, The National Asso-
viation of Orchestra [eaders, The American Association of Clubs, The (gnference of
Personal Managers, and the two new indepepdent musicians unions—The Allied
Musicians Union and the American Musicians-Union. '

All of these associations plus a large rffumber of state and regional associations
will be submitting opposing position papers within the next three weeks.

Each of the afore-mentioned associations will attest to the Tact that over ninet

percent of the pe'rf()rming{ musicians in this country do not belong and do not wisg ,‘

to belong to the A ¥ of It is crucial to note that the music industry has algost
totally changed from the old pre Taft-Hartley days. The “House Band" empjoyed by
an establishment is almost extinct today. Over ninety percent of the music tndustry
today is made up of contemporary young musicians who wish to be their own g?)%ses
They constantly rehearse their own music styles. They spend hetween $5, to
$M,000 for their own equipment and they wear their own choice of uniforms or cos-
tumes. They want their own agents or managers to negotiate their contracts. Fhey
want no part of the AF. of M's annual dues. local and federation work dues, fines
ranging from $50 to 31,000 and a myriad of rules and regulations that confuse,
frighten and disturb them. It is terribly important that they be free to negotiate
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their own deals with high or low budget rooms. So many low budget ciubs_have
turned to disc jockies and recorded music. The average young musicians do not \wish
to be outpriced out of their work .

In this short statement we cannot cover the multitude of additional reasons why
almost all of the performers, agents, managers, and all the people in related indus-
tries are so intensely opposed to H.R. 5107 with its compulsory unionism for all
music performers, twhetﬁer they want it or not), with its new found awesome power
to boycott and picket thousands of lounges, hotels, country clubs, ballrooms, and res-
taurants, and its power to call sympathetic strikes and walkouts by other unions
that service the establishments—these powers could devastate this industry. By one
stroke of the legislative pen, over twenty years of carefully deliberated findings by
the N I.R.B. and our state and federa! courts could be junked.

‘(\;Ve ask our legisiators to hear the pleas of the vast majority of the voices in this
industry. R

Let this industry retain all of its protective, well-settled labor laws and the over
two hundred N.I.R.B. and court decisions that have given the musicians the rights
and freedom of self-determination. Please let all of tgle performers in this industry
retain the precious right to decide for themselves whether they do or do not wish to
belong to the A F. of M.

STATEMENT OF JERRY DAVIS, AREA ADMINISTRATOR, NATIONAL
ASSOCIATION OF ORCHESTRA LEADERS [NAOL}] ACCOMPA-
NIED BY CHARLES PETERSON, TREASURER, AND WILLIAM
HEABERLIN, AREA ADMINISTRATOR "AND ITAA REPRESENTA-'
TIVE, NAOL

Mr. Davis. Qur official position paper has been presented by our
attorney, has been sent in. So I'd like to make my own comments.

Mr. Cray. OK. Without objection, that document will be included
in the record alsa. Thank you.
. Mr. Davis. I am Jerry Davis, New England administrator of the
National Association of Orchestra Leaders. We, the.sfembers of thé
National Association of Orchestra Leaders, are most vehemently
opposed to the proposed bill, H.R. 5107. This bill attempts to over-
turn more than 200 well-settled NLRB, plus State and Federal
court decisions that have been made over the years.

H.R. 5107 represents an enormous negative impact upon those
who purchase music, such as hotels, lounges, restaurants, country
clubs, ballrooms, and function halls. All of these purchasers of
music would be compelled to become the employers of the musi-
cians. They would then be subject to boycotts and picket lines if
they didn't exclusively employ union musicians. They now have the
option of employing their own choice of either the union or non-
union musicians. )

All musicians who are orchestra leader employers, music_con-
tractors, supervisors, partnerships, conductors, and single perform-
ers, all of whom are legally deemed to be independent contractors,
would be compelled to relinquish such independent contractor
status and would then become employees of the music purchaser.

All musicians who are not members of the union would be com-
pelled to become and remain members of the union despite the fact
that they may not wish to belong to it. They would be forced to
relinquish their independent contractor status, even though numer-
ous NLRB State and Federal court decisions have confirmed and
reconfirmed their independent contractor status.

Qur position paper lists just some of these decisions. Sinte 1964
the AF. of M. has tried unsuccessfully to obtain from Congress
substantially the same legislation as it now seeks through 8. 281

'
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and H R. 5107. More bluntly, the A.F. of M. stands before Congress
as a lober, habituated by 10 previous failures, as outlined in our po-
sition paper. S
. 'The A.F. of M. argues that musicians are the same kind of work-
ers as those in the construction and garment industries and, as
such, they should want the same exceptions and protections that
the act provides such workers. Not true.

There is absolutely no comparison between musicians and gar-
ment and construction industry workers. The garment and con-
struction trade union memberships are not made up of contractors,
supervisors, groups that .are equal partners, cooperatively owned
groups, and single performers, as are the musicians.

e garment and construction industry workers have not been
deemed to be independent contractors in over 200 NLRB and State ;
and Federe] court decisions. The A.F. of M. is inundated with inde-
pendent contractors and it admits that the intent of this bill is to
change their member independent contractors and non-member in-
dependent contractors to that of an employee status. .

We have been officially empowered by the following national as-
sociations to vgice their oppesition to H.R. 5107: The American
Hotel and Motel Association, the National Licensed Beverage Asso-
ciation, the National Restaurant Association, the International
Theatrical Agents Association, the Right To Work Committee, the

- Outdoor Amusément Business Association, the National Ballroom

and Entertainment Association, the American Motor, Incorporated,

. the National Association of Orchestra Leaders, the American Asso-
ciation of Clubs, the Conference of Personnel Managers, and the
two new independent musician’s unions, The Allied Musician’s

Union afid the American Musician's Union.

All of Wgese associations, plus a large number of State and re- -
--gional assoiations will be submitting opposition papers within the
next 3 weeks. Each of the aforementiongz';sociations will attest to
the fact that over 90 percent of the performing musicians in this

country do not belong and do not wish to belong to the A.F. of M.

It is crucial to note that the music industry has almost totally

changed from the old, pre-Taft-Hartley days. The house band, em-

ployed by an establishment, is almost extinct today. Over 90 per-
cent of the music industry today is made up of contemporary young
musicians who wish torge their own bosses. They constantly
hearse their own music styles. They spend between $5,000 “to
$50.000 for their own equipment, and they wear their own choice of
uritforms or costumes.
L They want their own agents or managers to negotiate their con-
tracts. They want no part of the A.F. of M.’s annual dues, local and
Federal work dues, fines ranging from $50 to $1,000, and a myriad
of rules and regulations that confuse, frighten, and disturb them. It
is terribly important that they be free to negotiate their own deals
with high or low budget rooms.

So many low budget clubs have turned to disk jockeys and re-
‘corded music, the average young musicians do not wish to be, out-
priced out of their work. N

In this short statement we cannot cover the multitude of addi-
tional reasons why almost all of the performers, agents, managers,
and all of the people in related industries are so intensely opposed
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to H.R. 5107, with its compulsory unionism for all music perform-
ers, whether they want it or not. "

With its new-found awesome power to boycott and picket thou-
sands of lounges, hotels, country clubs, ballrogms and restaurants,
and its power to call sympathetic strikes walkouts by other
unions :mt service the establishments, these powers could devas-
tate this industry. - . )

By one stroke of the legislative pen over 20&3&:’3 of carefully de-
liberated findings by the NLRB and our State gnd Xederal courts
could be junked. .

"We' ask our legislators to hear the pleas of the vagt majority of
the voices in this industry. Let this industry retain all\of its protec-
tive, well-settled labor laws and the over 200 NLRB court deci-
sions that have given the musicians the rights and‘ freedom of self

_ determination. Please let all of the performers in this industry

retain the precious right to decide for themselves whether they do
or do not wish to belong to the A.F. of M.
Mr. Cray. Thank you. Do you have a statement? h
[Prepared statement of Charles Peterson follows:] - :

PREPARED STAYEMENT 6r CHARLES PrmzsoN; Wm NATIONAL ASSOCIATION O!

O=rcuEsTRA LEADERS, N¥*w York, NY :
+Mr. Chairman. 1 am g o6 Peterson, the Treasurer of the National Asséoiation

-of Orchestra Leaders a submit theee comments and facts: The bills here repre-

sent very controversial issues holding major impacts of long lasting effects upon
purchasers of music such as hotels, inns, lounges, other purchasers and musicians.
A study of our statemegpt in opposition will show the far-reaching negative aspects
of this amendment. We feel that the Musician's Union did not provide the facts as”
we do here—such as the impact the amendments would have on the music industry
which would be that: . :

(1) All musicians, i.e. orchestra leader-employers, music contractors, supervisors,

rtnership, conductors and singles, all of whom are independent contractors would

L ) mrxﬁeﬂed to relinquish such independent status and become émployees.
(2

purchasers of music, hotels, lounges, regtaurants and otherg would be com-
pelled to become employers of all musicians and must only engage musicians who
are members of the Musician’s«Union or suffer boycott. They now have the option of
engaging whomever they wish—union musicians or musicians who are not members
of the union. . ’

(3) All musicians who are not members of the union would be compelled to
become and remain members of the Musicians’ Union despite the fact that many .
non-members are orchestra leader-employers, music contractors, supervisers, con- ~
ductors, musical groups that are equal partners and singles~—those that always play
alone. All such categories are now independent contractors and nymerous National
Labor Relations Board and Court decisions have so held. Qur ition paper lists
just some of the case numbers of these landmark decisions.

Bu$, one more important point.—The Musician’s Union argues that musicians are
the s&me kind of workers as those employed in the construction and garment indus-

and as such, they want the same protection and exceptions that the Act provides

‘such workers. This is not true because they, unlike the construction and garment

employers, music ¢ontractogs, superviso&gmups that are equal partners and sin-
gles: -those musicians tha¥always play alone. All of the above categories to repeat,
are as the Courtsland the Nationa? Labor Relations Board have held, independent
contractors, all of which raises this question. Do other labor organizations like the
construction trades unions and the garment workers union has as members, inde-
pendent conXeactors such as employers? Contractors? Supervisors? Partnerships?
And would they permit such categories to become union members? The answer is
obvious, ‘ ' :

Thiz Arsociation is not alone in our protests against these bills. Attached to our
position paper you will find a list of other organizations who hdve also opposed
these bills.

trades unlons. Musicians’ ?ynembem comprise for the most, orchestra leader-

.
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Mr. Pergeson. Just this, Mr. Chairman, that in a letter issued by
a Mr. Guthrie, the AFM’s national legislative director, he admitted
in a letter dated February 25, 1983, and I quote, “All musicians,
including the leader<ontractor, will be employees of the business
entity who purchases their services.” And, further, the amendment
to the H.R. 5107, proposed amendment, clearly advises that.

On page 4, page 4, they are seeking this: The bill asks, in fact,
“Any individual having the status of an independent contractor, .
who is enghged to perform musical services, shall be included in
the term ‘employee’. ” Now, that means the American Guild of Va- °
riety Artists and also the American Federation of Television Re-
cording Artists, and we have decisions from the boards showing,
indeed, that recording artists are independent contractors, despite
the fact that the American Federation of Musicians does, indeed,
bargain with the recording companies, their own employer.

Mr. Cray. What's the date of that letter, Mr. Peterson?

Mr. PeTERSON. Pardon me?

Mr. Cray, What’s the date e that letter?

Mr. PereRsoN. Mr. Guthrie. ,

Mr. Cray. Mr. Guthrie.

Mr. Peremson. The date of that letter, flr, is -Fbruary 25, 1983,

Mr. CLay. Do you have a copy of it? *-

Mr. Person. No; I will submit it expeditiously, sir. I will. -

Mr. Cray. We would like to have it for the record.

Mr. PeTERSON. That’s correct. : \

Mr. Cray. Is it true that in that letter that Mr. Guthrieawrote on
February 25 that this entire quote was not stated by vou, that in
that letter the sentence which you just read, you dropped the
phrase “for labor law purposes” off it?

Mr. PeTERSON. That’s correct, sir. ‘ .

Mr. Cray. Then why did you attempt to mislead this committee? .
That makes a very distinct difference in the quote, and you quoted
the individual as saying “All musicians, including the labor con-
tractor, will be employees® * *” and then you left out, “for the
gurr;‘os%—for labor law purposes only.” Why would you deliberately

a that?

Mr. PerErson. For no'intent to deceive or conceal anything, sir. I
promise you that. And you have a copy of that letter.

Mr. CLay. We would like a copy of the letter. .

Mr. PeTERSON. Yes; | will submit it.

Mr. Cray. OK.

Mr. PeTERSON. Again, the letter states “for tax purposes—except
Yor tax purposes.” Now, who will pay for taxes? The union doesn’t
say that. Neither does Mr. Guthrie: o

Mr. Cray. Well, the IRS knows how to get its taxes.

Mr. PETERSON. They have not made that decision, sir.

Mr. Cray. How are they getting their taxes now? .

Mr. PeTERSON. I don’t know. As the American Federation admits,
the IRS is just mixed up about who is the employer and who to
88888, ’

‘ Mr. Cray. Please provide us with a copy of that.
Y [The information follows:] ‘

Al

A
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{Reprintext sa submitted by Chagles Putesson, National Ameociation of Orchestrs Leaders]

AMIRICAN FEDERATION OF MUSICIANS,
* Charleston WV, *February 25, 1983,

Don RusskLL, . ' :

Don Russell Orchestras, '

The Boston Park Plaza Hotel, Boston, MA.

Drar Mg. Russkri: Thank you for yours of Jan 26, 1983,

| I gm pleased to note your interest in our pro amendments to the Taft-Hart-
e ct. ' -
1y responses to your questions in that letter-are as follows:

Al musicians, including the leadercontractor, even in the club date business, will
be employees—for labor law purposes only—of the person or business eptity who

urchases their services. Please note that the proposed amendments are to the Taft-

Zartley Act only, and that law pertains only to Labor-Management relations. Thus,
it has no bearing on rulings of the Internal Revenue Service as to who may or may
not be an employer or employee for tax p . Historically, the Internal Revenue
Service has held that the typical club date band leader is the employer of his side-
men musicians, or in some cases his sidemen are independent contractors. Qur pro-
posed amendments would in no way affect those relationships for tax purposes. ‘

. Bank leaders-contractors could still be members of the Union, as they would for
Labor Law purposes, like their sidemen, be employees of the purchaser of the musi
cal services on a club date, or any other type en ment. . I

©On a typical casual engaﬁx:eent (club date) the father of the bride, or the chair-

man of the ball is the pure r of the musician’s services, he will be the emplo
er -for labor law purposes only—of all the musicians, including the leadercontrac
tor This does not present any objectionable situation for the father of the bride, ot
chairman of the ball, and it is exactly the way our business was conducted fo
many, many years prior to the recent application of certain provisions of the T
‘Hartley Act ag they relate to our business. You will recall that our old Form B Con:
tracts for all engagements, identified the purchaser as the employer of the musit
cians, including the leader<contractor, and had a statement at Sze bottom that the
contract did npt determine who was responsible for IRS and State employment tsx\
purposees. . , .

You mention that Taft-Hartley Law specifically stating that employers cannot\
belong te unions. For the record: Nowhere in the Act is this stated, and the Courts
have held that employers can, if they so desire, be members of labor unions which
represent their emgloyees, but the Act prohibits them from exercising certain kinds |
of influence over the affairs of the union. Our amendments would of course elimi- -
nate this now confusing issue, as leader-contractors would—for lgbor law purposes
on}&f—because employees. . ”

e cannot conceive of any reason why a legitimate leadér-contractor wouid not be
better off were our amendments than he is now under the chaos that exists
as to the employer-employee relationships for Labor Law purposes. If a member
leadercontractor becomes an employee of the purchaser, as in the past, the AFM
and its locals will again be able to protect his interests fully as well as those of his
sidemen. The current position of the National Labor Relations Board that & leader-
contractor is an independent contractor has severely limited our union in protecting
the interests of our many members who function as leader-contractors.

I trust the above answers esmr questions, if not; please do not hesitate to contact,
me further in the matter. We sincerely solicit your support of our amendments
which will bring order out of chaos in the music business, and benefit all musicians:
Leader-contractors and sidemen.

Fraternally, :
{ N&p H. GUTHRIE,
- National Legislative Director.

N

IMPORTANT EXCERPTS é’ﬁ(m TRE AFM LETTER

“All musicians including the leader{ontra\mr even in the club date business, will
be employees of the person or business entity ‘who punchases their services.”

“Bank leaders-contractors would, for labor law pur'goses like their sidemen, be
employees of the purchaser of music services on a club date or any other type en-
gagement.”’

"On a typical casual engagement (club date) the father of the bride or the chair-
man of the ball is the purchaser of the musicians’ services, he will be the emplover
« « « of all the musicians including the leadercontractor * * *."
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"And it is exactly the way our business was conducted for many, many years
prior to the recent application of certain provisions of the Taft-Hartley Act as it re-
lates to our business..You will recall that our old Form B contract for ail eng
ments, identified the purchaser as the employer of 4he musicians includ.ingagi&e
leadercontractor and had #Mstatement at the bottge® that the contract did not de-
termine who was responsible for IRS and State\gffiployment Taxes”

“You mention that the Taft-Hartley law * * prohibits leaders from exercising
certain kinds of influence over the affairs of fhe union. Our amendments would of
course eliminate this now confusing issue as Jeader<ontractors would, for labor law
purposes only, become employees.” ‘

Mr. Cray. Mr. Davis, do you thi
cians-support or oppose this legisl

the majority of working musi-
ion? v .

Mr. Davis. They oppose it.
Mr. Cray. Would it be somewhefe i
you cited as not favoring it? = g

Mr. Davis. Yes, si R _

Mr. Cray. If a jority oppose. the Yegislation, there must be a
large pool of skilled, nonunion\mgsicians available to employers. If
-*this is so, why would any employet enter into a prehire agreement?

Mr. Davis. They wouldn’t. Why would they if the musicians
don’t wish to be represented by the union? (

Mr. Cray. You seem to express grave concern that thls was an
attempt by the labor union to take full control over this industry,
If there are so many people out there who are skilled and are not
union musicians, why would any employer be frightened into a
signing a prehiﬁ{contract when he knows that there are lots of
others available? ]

Mr.Davis. Bill, would you like to deal with that?

Mr. HEABERLIN: Yes, if I m '

€ area of 90 percent that

Y- ‘
The changes that take plgce here would make that imperative.

, Mr. Chairman—— )
ments are illegal, aren’t they?
ut that would be permitted under ~this‘

Would it be all right with'y
Mr. Cray. Secondary
Mr. HeaBerLIN, Yes, sir,

particular proposal. _

Mr. Cray. Explain to me how it would do that. :

Mr. HraBERLIN. Would it bother you, sir, if I would stand’{ Would
that be permissible?

Mr. CLay. What's the purpgse of it? .

Mr. HeaserLIN. Well, no one has but as a former college instruc-
tor, and we had a number of them, I really am not accustomed to
speaking and to communicating without my hands. If it’s all right
with the sound man. .

Mr. Cray. I thought maybe you did not appreciate my speaking
down to you.

Mr. HEABERLIN. No, sir. [Laughter.]

Perhaps I should try a line as a standup comic and ask you what
Michael Jackson has in common with the Los Angeles Dodgers.
The answer is, they all wear just one glove but they don’t know
why. o
- So, we've heard a lot of rhetoric——

Mr. Cray. Are you finished with that?

Mr HraserLIN, Yes. [Laughter.]

With all due respect, Mr. Chairman, it’s not the same without
the rimshots, I assure you.
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I would like to enter that and, naturally, speak i
this bill. For one reason. And the reason it not been under-
scored at all today, for completely di nt reasons, and that is
that the real side effects, the real-side effects of this proposal, are
much more severe th ness that purports to be treated here.
This is a co ue, gentlemen, not a simple issue. I see no si-
Harities between college teaching, the garment workers, and the

lounge entertainers that are the unique breed of individual affected
_here. I'm not talking about all musicians.

If you will allow me just a few minutes I will qualify that differ-
ence for you, and I will speak both as an NAOL person, as a person
who for many years was a member of the A.F. of M., and proudly
so at that time, as a person who belongs to AMU and who makes
his living as a theatrical agent. In fact, I'm immediate past Presi-
dent of the International Theatrical Agencies Association, the neb-
ulous group that has been ostracized here this morning.

The ITAA, for the record, is a group of 136 professional agencies

; throughout the United States and Canada,- representing over

9 100.000—over 100,000—traveling entertainers, who work lounges
and nightclubs a@gasinos on a full-time basis, sir, five to six
nights awweek. '

While many of these perfbrmers may be members of various
unions and guilds, the overwhelming majority are represented by
the agencies alone. They are independent contractors. :

Unlike the local performers in this country, and this is an impor-
tant distinction I think, who perform mostly single night engage-
ments—I did that myself—and treat their musical careers as a
sideline, a hobby, or an avocation, these are enterprising people,
_ engaged in mugical entertainment as a career and a livelihood. ¥
. The offices that are represented by ITAA are vehemently op-
-, posed to this legislation,because we are concerned about our liveli-

hoods and those of the musicians that We represent.

Although misleadingly entitled the Performing Arts Labor Rela-
tions Act, we might also wart to call this a blatant attempt by the
AFM to force compulsory unionism on lounge performers in order
for ambifipus union bosses to obtain large sums of cash from these
entertainers. That's strong, isn’t it? Let me explain that.

By the AFM’s own admissisq, in -testimony before the US.
Senate last week, local musicians comprise 86 percent of that orga-
nization. The overriding fact here, is that the AFM, obvi usly, rep-
resents less than 12 percent of the 100,000 lounge performers
booked by ITAA affiliate offices. Although this group of h d-work-
ing Americans would be the ones most affected by this legislation,
Mr. Chairman, it is significant to note that they are not, by choice,
represented by the AFM.

Now, it is obvious that the AFM would benefit immensely by
having these people in their unions so that they could pay their
dués and the work taxes. This could easily be accomplished by the
passage of these bills, which seek to do, through this sinister, well-

\ disguised legislation, what could not be done at all through volun-
tary compliance based on services rendered. ;

Although many of these performers belonged to the AFM in the

W past, they have fled in droves and have enjoyed the proper perspec-

, - \
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tives underlaid by the law, time and time again, with NLRB deci-

sions and other judicial cases. ‘

The bills in question could enable, in answer to yaur specific
question of the effect of the establishment claim, if I had a hotel,
for example, and I had a union staff in my hotel, then the AFM
representative could come to me and could inform me that the
other people there, the bartenders, the waitresses, the delivery
people, could be asked to curtail services, perhaps even strike, if I

\. did not use, quote, ‘“‘union musicians.” . .

Therefore, the people I have hired as my entertainers have a
choice. If they want to play they would have to join. Or, I could
throw up my hands like a lot of my colleagues and go open a disco
and put in recorded music. The beneficiary, again, the musi-
cians who made the tape. - ’

Nevertheless, video disco is not the™way to go. The issue, then,
becomes, does become one, sir, of compulsory unionism. Over the

years this situation has not been a threat. -
Mr. Crav. Let me interrupt you. You have a prepared statement?
Mr. HEABERLIN. Yes, sir! .

Mr. Cray. It will be entered in the record at this point. You may

questions. .
[The prepared statement of William A. Heaberlin follows:]

" PREPARED STATEMENT OF WiLLIAM A. HEARERLIN, PAsT PRESIDENT, INTERNATIONAL
THEATRICAL AGENCIES ASSOCIATION : ,

_ /feel free to summarize. I would like to come back to ask a couple of

Mr. Chairman, honorable members of the Subcommittee, my name is William A,

Heaberlin and I am Immediate Past President of the International Theatrical Agen-
cies Association (ITAA).

The ITAA is an organization comprised of professional booking agents serving the
United States and Canada. Our lSé, offices represent in excess of 100,000 traveling
entertainers who are predominantly performing in hotels, loun and nightclube
on a fulltime, professional basis, five to six nights per week. While a few of these
performers are members of various unions and guilds, the vast overwheiming major-
ity are represented by the agencies of ITAA alcne. They are indgpendent contrac-
ters who are full-time entertainers. : ‘

Unlike the local musicians in this country who perform mostly single night en-
gagements, treating their musical careers as a sideline, hobby, or avocation, these
gxd enterprising people ‘engaged in musical entegrtainment as a career and liveli-

The 136 offices of the ITAA and the 100,000 entertainers we collectively represent
are vehemently opposed to the absurd pro Is looming in the Senate and House of
Representatives esignated as S. 281 and H.R. 5107 (1758).

Ithough misleadingly entitled the “Performing Arts Labor Relations Act,” a
imore accurate nomenclature would be “A Blatant Attempt of the American Federa-
tion of Musicians (AFM) to Foree Compulsory Unionism on Lounge Performers in
Order for Ambitious Union Bosses to ()gmin arge Sums of CAsN from these Enter-
tainers.” .

By the AFM’s own admission in testimony before the United States Senate, local
musicians comprise 86% of that organization. The o¥erriding fact here is that the
AFM obviously represents-less than 12% of the 100.000 lounge performers booked
by ITAA affiliate offices. Although this group of hard-working American citizens is
the group that would be most affected by the proposed legislation, it is significant to
note that these people are not affiliated with the AFM. It is obvious that the AFM
would benefit immensely by having all of these 100,000 performers paying union
dues and exorbitant “work taxes” to the union hierarchy. This would be easily ac-
complished with the passage of these bills which seek to do through sinister, well-
disguised legislation what could not be done at all through volunta compliance
based upon services rendered Although many of these performers belonged to the
AFM during the days when thdy exerted monopolistic controls based upon intimida-
tion, coercion. and threats, they have fled the ' AFM in droves and have enjoyed the

.
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" proper perspectives indsrlined time and time again by the NLRB and numerous ju-
T 0 dicial decisions. ‘ ' : c A
.- 4 The bills ™ question would permit Secondary Boycotts, Hence, the AFM could go
: to any, hotel, chub, or lounge and request, gncourage, coerce, or perhape even force
all union bartenders, waiters, or delivery personnel to limit services or ¢ven strike if
the house did Hot employ all “union’” bands. In this case, the band would be forced:
. *to pay into the union in order to work the engagement. Since this would be in direct
conflict with thé will of those involved, the result would underscorg the real intent
of these bilis<compulsory unionism. . ty .
_ Another Sption for the house wotld be to dispénse with live entertainment aito-
'ge and utilize sound systems, sophisticated video-jukeboxes, and state-of-the-art
uipment like many of their competitors—thus avoiding a sensitive labor
P

i

em. Naturelly, the AFM players working in recording studios would receive
royalties. Hence, & union that ostensibly works for the good of musicians would
. ° . serye as the principal catalyst to put 100,000 co-workers out of work. _
v { s~ the years, this situation has not-been a threat to the entertainers who pro-
- | #4idé quality productions in the lounges of this great country because they have been
.», well-served by the Taft-Hartley Act and the National Labor Relations Act. To seek
* " 1o make all of these performers “empleyees’ for labor law purposes ignores the
« - basid structures of this spgg'raiized industry:-To lump these accomplished profession-
) ~~®® with part-timers, weekend playdre, anrg any amateur who can afford union dues
i

is , .

. 1 Foe the recofd, gentlemen, the AM represents ~‘musicians’’ who' read printed

. notes on a sheet of music and tragucribe the sound to any auditary pleasantry, usu-
v, " hlly The ITAA represents a fagreater number of “entertainers.” While these

, 8 -+ people all play instruments and provide, their own musical accompaniment they do

“ nof Ko on stage with thé#¥ noses in_ sheet masic. Rather, the inemurize their num-

.. bers sothat they can sifig, dagce,’deliver comedy lineg, establish audience rapport,,

8 & gye contfitt, pantomime, etc: [n'orther words, they need to be free to practice their -

grave injustiee, - ® '

“

real craft- -entertaining.’ . .
* The overt and covert movements, chorepgraphy, facial expresgions and other tools
of the trade serve the hxe:bﬁc well. If you jist want fo hear music, you can play the
radiv; if you want to besentertained, hire a lounge act: It is -amazing . how adept
. .these performers become whén they dedicate themselves to becoming polished, pro-
. fessional httractions. They can't do.this and hold down day jobs at.the same time.
~ - They must be free to pursue their careers whole-heartedly without being harassed
by shose who would seek to control them and tax them for that nebulous privilege.
As an example of the. “yusician/entertainer” differentiation,” please consider the
.Y example of Wayne Newton. Not even Wayne's mother ever accused him of being a
. great ‘musician, but he ig undisputably a colossal entertainer, using aseal assort-
e ment of, instruments with varying degrees of -expertise in his shows. Qn the other
" Rang. many of today's fimest concert pianists So credible jobs of playing Chopin,
Mozart. and even LBz But cannot sit down at the piano and play ‘Melancholy
Baby" in key of “(’"" Thjs does not mean-the musicjan is not a musical genius who
‘. excels at his art It simly nleans that he is out of his realm. The differénces are
regl and significant. . . : .
Moreover, the very idea of jespardizing the livelihoods of 100,000 plus entertain-
wrs for the alleged benefit of those who "‘moonlight” by dabbling in music is prepos-
*+ terous 10 say the least. v . '
~ Passage of these bills would be a classie-case of throwing out the roverbial baby
with the bathwater. The result is totally unjustifiable. It is the considered opision of

o %

e

~  the members of ITAA and the 100,00 entertainers who perform in the lounges of
. America that the laws of the lapd serve us well and do not need. to be changed foe!
self-serving reasons., ' ' ' ‘

-

To yuote Lyndon Jobnson's admornition, "If it ain't broke, don’t fix it,”" There is
..xmthn;}:‘ wrgty with swtmin Rier) of the Tpftrﬂartley Act. We are not so sure shout
. HH' A 11 : . .
. In conclusion, we appédal to vou, our duly elected pyblig.representitives, to realize
'. © this legislation for what it really is and to squelch this sinister ﬂttempt..’b‘z' the “in-
" mates” to take over the "asylum.” ‘ ’ )
“Thank you Mr Chairman and distinguished members o the Committee, for the
- opportunity to present the views of those who would be victimized bypS. 281 and
. }f gx AT M7H% May God grant you wisdom.and courage in makink this importaft
’ decision which will mean soxnuch to so-many. LA ]

Mr. LAy | will pose the question again tb My, Davis, if a'majori-

oty of the musicians oppose this legislation, then there must be a ¢
: ‘ : . ) . . . ’ Y. 4
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large pool of skilled, nonunion Jnusicians available to employers. If
this is so, why would any employer enter into a pre-hire agreement
with the union? You answer it. '

‘ Will you answer the question, if you can? .

M -Davis. If I understand the question, why would an employer,
if he has a large supply of nMhupion musicians, want to enter into
' ¥ an agreement with the union? ,
) Mr..Cray. Right. : .

Mr. Davis. They would not want to enter into an agreement. But
if this legislation were passed, they would have no choice because
< this legislation gives the union the power of boycott and picket.

Mr. Cray. Does this'legislation require anyone to join a union?

@ Mr. Davis’ If an establishment doesn’t employ union musicians

" and they are boycotted and picketed, and sympathetic strikes with

their bartenders and waiters and delivery people were enforced or-
‘created, then, in effect, you're forcing anybody who wants to work -
in that lounge or that club to join the union.

Mr. Crav. I don't follow the argument. There are only about 15
to 20 million people in unions in this country at this time. These
other unions have a right to strike. Why aren't they forcing people
into union ranks—to use your argument? You are saying that
would happen .in this instance, but it hasn't happened in any-other
instance, has 1t? .

Mr. Davis. Well, if 1 owned a lounge and I were going to be pick-

~ eted and all of my workers and the people who come to my lounge

for their-nightly beverages and so forth found a picket line saying,

" “THis establishment is unfair to organized labor,” I would be put

out of business. ' '

- Mr. CrAy. You don’t think people have a right to picket, workers

who have a disagreement with employers have a right to picket?

Mr. Davis. Sure. They do, yes. : -

Mr. Cray. Where do you want them to picket? The band leader’s
home? If they can’t picket the jobsité, where would they picket?

Mr. Davis. They would picket the lounges, the restaurants, the
country clubs. ' . ‘

¢ Mr. Cray. And you don’t think that American workers ought to

have a right to express their first amendment constitutional guar-
Antees? , Q L

"~ Mr. Davis. Gertaigly they do. Certainly they do. But not to the
point where every :\Qnerican lgé‘x)age and country elub and catering

edtablishment “will be picketed/and lose Watmnage, unless
they use, totally used, umion mfisicians.
Mr. Cray. I have no further questions.
If you have any additional information you ¢
Mr. Davis. Yes, Mr. Peterson would like to com
Mr. PerersoN. [ have before “me, and I'll submjt it, two later
agreements between local 47, that's one of the country's largest
lotals, anghlocal R02. They bargained collectively with the leaders,
with the orchestra leaders themselves, wages, working conditions,
and fringesbenefits. What do we do with these agreements that are
in force and-effect now? If these leaders are declared——
"Mr. (ray. I'm asking you. What would happen to those agree-
ments? Nothing would happen to them if this became law.

3
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Mr. Pererson. Those leaders would become employess of the pur-

chasers. These labor agreements would be null and void.
o’ Mr. Cray. I think you misunderstand the legislation.

‘Mr. Pererson. May I leave these with you?

Mr. CrLay. Yes. . ”

Mr. PerzrsoN. They are labor agreements. ‘And then with re-
spect to a boycott, when a club in Minneapolis engaged the services.
or contracted the services of a nonunion group that were equal

" partners, the club was picketed. Now, that’s the same situation
that every club would face. However, we filed an NLRB charge and
as a result the union was prohibited from engaging in secon
boycotting, which will be permissible if the act is amended.

Mr. Cray. Thank you. A . .

Yes? No more speeches. ' ]

Mr. HeaBeRLIN. No more speeches, I promise. [Laughter.] -

I would just like to mention that the—if nothing else, sir, the
sheer numbers that we represent should say something. We're
working with, as one gentleman spoke earlier of the AFM repre-
senting, in 26 counties of Texas, 1,000 people. We're talking about
100,000 who are all opposed to this, sir, and I think we would be
throwing out the baby with the bathwater to accept this.

No doubt we cannot try to take these professional entertainers
and then league them together here with the arguments ‘that are

' perpetrated regarding the part-timers, the amateurs, and those
“who have enough money to buy a card in the union. We're talking
about geople whose livef;hoods are at stake. It's a completely differ-
ent realm, who are traveling, full-time lounge performers, who are
entertainers as a primary craft. ’

They are not musicians, whose primary job is to transcribe the
musical notes on the page. They're entertainers, sir. And if I may
quote Lyndon Johnson's famous admonition, “If it ain’t broke,
don't fix it.” In our opinion there is nothing wrong with the Taft-

. Hartley Act the way it is.

Thank you. )

Mr. Ciay. Thank you for your testimony. That concludes the
hearing.

[Whereupon. at 12:10 p.m., September 18, the hearing was con-
cluded.]




APPENDIX

PREPARED STATEMENT oF Nip H. GUTHRIZ, PRESIDENT En;mus, LocaL 136 aANp
NATIONAL LEGISLATIVE DIRKCTOR, AMERICAN FEDERATION OF MusICIANS :

Mr. Chsirman, members of the Subcommittee, I truly thank you for this hearing.
My name is Ned H. Guthrie, President Emeritus of Appalachian Regional Musicians
Union, Local 136 A.F. of M. in Charleston, West Virginia. Local 136 represents pro-
fessional musicians in 13 counties in West Virginia_and 6 counties in Virginia. I
began my music career in 1926 with a three year enlistiment in the 150th Infantry
National Guard Band. I voluntarily applied for membership in Local 136 AF. of M.,
because of its professional status. That was May 19, 1930. Five years of traveling
with semi-name big bands foliowed. In 1936 I changed from a traveling musician to
the status of local or territory performer, 8¢ provide musical services for the general
public in the run of the mill-variety programs such as are produced locally in your
hometowns, and performed by local and traveling professional musicians. I have
spent a lifetime 8 professional musician in this area. Although I passed the

United States Civil Service Test for tescher of band and orcheetra, I chose to teach

private lessons individually for 38 years, with 7 years as band instructor at, Prenter
School in Boone County, West Virginia. Additionally, I was co-owner and operator
of the Guthrie & Beane Music Company, a general music merchandising and music
school operation for 22 years. [ led 2 band from 1935 until 1975. After being elected
President of the Charleston Musicians Union I gave up leadership of the orchestra
to serve as full-time President and Business Representative of your Local.

I give this background as.an example of how the American Federation of Musi-

cians is mainly constituted in its membership throughout the Nation. We are an

average citizen, taxpayer, and neighbor. Due to electronic and mechanical reproduc- -

tions and with the substitution of recorded music we so<called local musicians are
mainly weekenders, but we comprise 86 percent of the members in ‘our Federation
who are directly concerned and affected by recent rulings of the National Labor Re-
lations Board, and who need to be included in the full bemefits of the National

Labor Relations Act as amended in 1947 and 1959, We have been excluded and it is .

not the American way to be excluded. It is the Polish way. T <
In-our area of entertainment, consisting of services for public dances, conventions,

- nightclubs, back up musicians for lotal promoters of national attractions, the likes

of Senny & Cher, Liberace, Glen Campbell, Helle Dolly, Shrine Circus, Ringling
Brothers Barnum & Bailey Circus, and Holiday on Ice, we local musicians are now
being deprived the right "to be an empioyee. However, the majority of opportunities
are usually engagements of ‘miscellaneous natures in a variety of establhishments on
weekends for Fraternal Clubs, High Schoo! or College Proms, and in Nightclube.
With the coming to West Virginia of liquor by the drink being permitted in private
clubs, many jounges and nightclubs were opened up and have pros . This
change took place in West Virginia in 1967, State Law requires 8 membership card
to be issued to patrons. These membérship cards are obtainable at the door, usually
at no cost There was a great number of inexperienced opportunists who rushed to
obtain a liquor license and opened up for business. Included were a number of ques-
tinahle aperators, some with & record of violénce and crime, that banded together to
control the entertainers in the Charleston, West Virginia area. In 1972 the Pros-
ecuting Attorney of Kanawha County, West Virginia calied me and our Business
Agent into his office to warn us of the dangerous nature of the club owners that we
were dealing with. He again met with our then International President, Hal C.
Davis, who came to Charleston to personally receive the same information.

When a purtchaser shirks his employer responsibilities, he escapes costs. (See Ex-
hibit A by Mark Tully Massagli. President of the Musicians Union of Las Vegas,
Nevada) :

(R1) .-
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Interference, racial discrimination, stuppinﬁ' payments on checks. capcellations of

contracts, and early termination of contracted engagements became commonplace.

Musictans, both local and traveling, caome directly to the lLacal 136 officers, some.
timis o fear. sometimes 1n desperation, asking and demanding help and representa-
tion from the Wnion Executive Board. Local 136's policy was to stand like a stone

< wall apinst these operators in their utter disregard of Civil Rights of musicians and

O

contractual responsibilities The policy of representing AF. of M. members in labor
disputes continued effectively during my administration for about ¥ years,after
NELRB began to assert junisdiction over the club date sngagement :

frr 1976, with the tiling at NLKB of a secondary boycott charge against our negh-
boring local, Huntington, West Virginia Laocal 362 AF of M and the entering of un
accompanying suit for 29% million in dollars Federal Court. I realized that NLRB
rutings were changing our way of life and our musicians have discovered they can
no longer expect union representation of their own chousing to intercede in their
behalt (See Kxhibit B by Ray Haur, Jro )

Small locals such agin West Virginia cannot finance defense of the likes of a 29'%
mhion dollar lawsuit Wy classifying orchestra leaders as not being employees of the
owner. management 1 Qubs, the NLRB is taking away employee rights from musi-
cans and performers in Lhbor law, in case after case. by the:

I Denual of representation in time of need by their Union -similar to the Polish
Worker and their Solidari€y being ruled unlawful.

2 No protection or recovery when payment is stopped on checks for services ren-
dered (See Exhibit € from the Attorney General of West Virginia)

3 Deprivation of Uil Rights by discrimination because of race. (See Exhibit I by
Lynne Sandy, Booking Agent)

b Preventing ongoing collections of default wages for local and traveling groups.
See Fxhitnt Eand E 1 by John Jackson and Gary Cottrilh There was also a $2,100
default collected 1n pavments by me personally in a default by a club owner to a
ledey of n traveling group, member Phil Gonzalez of the then OQgden, Utah AF. of
M. Local 356 Now not possible ,

To conclude | want to point out that [ was involved in the above actions, a Hd-year |
member 0 <mall town union of parttime musicians who love music and the hap
piness st brings to the commumity, so much so that we change our lifestyle to fit the
wevkends and causal pattern of employment, This also changes the lifestyles of our
famihies We all adjust to the regularity that if the phone Fings husband, wife, sisten
or brother mught have to go piay tor an occasion. The vast majority of American
Federatron of Musicins are smal] timers, like myseif, But we serve the Nation We
are eighty sixopercent of the Amerwean Federation of Musicians. Qur main area of
ernplovment s 1o the loungs, club date, and casual engagements. As much as any
ather portioallot American workers, we nesd and deserve for Labor Law purposes,

the rught assty as employees of those who use our services. HROA3107T would
assUre U Kicht [ respectiully request the Commsttee to approve H R H107.
-
- -
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USICIRNS

LOCAL No 180 AFM, Aﬂ{xo
1585 EAST TROPICANA AVENUE . 7Q2/ 739 9189
P O BOX 748/ . LAS VEGAS, NEVADA #0101

@ v Exhibit A
e Lo o

Augqust 14, 1984
5\' o Ned Guthrie
National Legislative Directar
American Federation of Musicians
1562 Xanawha Boulevard, East
Charleston, WV 25311

Dear Ned:

As a follow up to our telephone conversation today my
concern over the passage of S. 2871 i{s in part as follows:

. . Mu:icians bontinuing in'many cases being treated as
"independent contractors” denies them the right to & trad-
itional relationship of employee to employer, i.e., they do
not usually get covered by workers compensation, are not
covered by unemployment compensation and may not bde quali-
Jied for social security disability or coverage. Certainly
the relationship does not provide for hegotiated health

‘ and welfare coverage and pension provisions for the worker. .

I have found that many times, at the basis of “inde=-
pendent contractor”® status there are dollars to be earned
Oor retained by the one promulgating such a charade.

In addition those desmed to be self-employed have a
greater FICA tax-burden than an employee in the traditional
sense if, in fact, such taxes, if any, are paid. When an
employer states he is not an employer but a purchaser or
contracts with individuals that "purchaser”™ relieves him-
self of tax responsibilities, the worker loses, the res-~
pactive government agencies lose appropriate tax income
and the purchaser escapes costs.

T think S. 281 would go far in correcting these in-
equtlties that now exist. / .

* Please feel free to contact me if I may be of any
assistance in the matter.

Fraterpally .

« < :Aaark éjlly‘ ssagli, Bregtdent b
¢ Mus lcians Union of Las Vegas .
' Local 369, A, F., of M., AFL=CIO

MTM:qr
r‘c:' ¥ictor Fuentealba, President, 4. F. of M. Y

~

\ . .

FRIC. . . . -.w. .

Aruitoxt provided by Eic: .



Qoxr Cosry Blroressionat [usicians EYssocianion .

3488 BLUESONNET CIRCLE ®  FORT WORTH, TEXAS 76108 ..
- L
August 10, 1984 ‘ N
* : : ‘ ) : B . .
N : ' "5" 2'3‘64'7‘ : -Z; . -
* RAYMOND M. MAIR, JR, I — LA "
[ARX 728 T34 ] . o . L
' . K
’ * ~ N 1
. B LN o N L .
. . ‘ N : L .8
- - L L .
i Ned Guthrie ' . S ’
: “Nationa! Legislative Director ) oo
/ American Federation of Musicians » i
; 1562 Kanawha Blvd., €. o |
Charleston, WV 25311 '
) & / .
Dear Xed: : . " ?

‘ : # ., : K '
, i . o
.

As President-Secret@ry of Local 72 I am responsible for mm:‘aSning

the welfare and interesf$ of the membership of this Local. . ; .
Stnce 1979, various leaders holding membefship in the A. F. of M,
have contracted for musical services witfl METRO HOTELS, INC., which .
. owns and operates the Fort Worth Hilton.” One such leader is' Johnny
: Carroll, who 1s the proprietor of the JUDY JOHNNY wo
\

During 1982, Metro began refusing to mecute AFM contracts and instead

required arthts to si?n their own, selif- -serving engagement contract

{exnidit "A" attatched). The artists continued to reguest the AFM .
contractPbe ussd but Metro decHned‘and {nsisted ;m their own contract. - .

N0 or about Aprii 38,\2984. Metro Hnteis. Inc. ~rested Metro Hotets .
Entertainment Services, Inc. A1l artists who perform qpusical services

for Melro Hotals must now execute a much more stringent engagement

contract, bearing the letlerhead METRO ENTERTAINMENT SERVICES (exhibit

"87 attatched). Artists are contdpuing to reguest 3 union contract; )
howsver, Metro Entertainment insists their own contract be signed as ‘
a condition of erp loyment,

» ¢ 4 .
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’

On Jun# 15, 1984, | telephoned Mr. John Manderfeld of Metro Hotels

and Informed him that | represented the musicians who parform at

the Fort Worth Hilton. 1 askad him who or what was METRO ENTERTAINMENT,
and who did they represemt. Manderfeld safd that Metro Entertainmant
represented all the artists that come onto their properties. 1 old
him it Jooked as if, Matro Entertainment resl} represented the esployer,
since the contract ‘previsions favored the enp{aytr. Manderfeid satd
that Metro Entertaimment ‘also represented the employer and that Netro
Rotels and Metro Entertainment were the “same thing®. The final

provision of the Metro Entertainment contract provides for Metro MHotels ©

to deduct a “fee” of 15% of the artist's gross salary for forwarding to
Metro Entertainment, [ ask you now, 1S THIS EXTORTION? RACKETEERING?

We are now before Region 16 of the NLRB in action against Metro Hotels
and Metro Entertainment, but the eeployers are able to raise the
"independent contractor® issue and interfere with the musfcian’s right
to organize and bargain under the laws of theNationa! Labor Relations
Act.

As this case continues to davelop, ! will k'eep you fully informed of
411 proceedings, : -

Kindest regards. \i ‘ &

[}

Sincerely and frat n% -
¥

RMi/hd

anc losures
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FORT WORTH HILTON

- June 1/, L2284 .

M

- - Mebke horef o Py e

The Judy and Johnny Band : N
1700 Park Ridge Terr.
Arlington, Texas 76012

’
Dear Judy and Johnny: -

The purpose of this letter is to inform you that the Fort worth Hilton
will ba forced to cancel your éntertainment contract for the remainder
of the year. ’ *

/

avid H. Sanders

Vice President and
General Manager of
Fort Worth Hilton

{(Former General Manager .
of Fort Worth Hilton)

/onw

17 (‘n'mf»n\e Stren-t Feart Wenth Texas "6t BT 4557080

Aruitoxt provided by Eic: » N
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YT. Xay Hair, Tresident-Sccretary
Fort Uorth Professionsl Musdiciang
Adsociation, Local T2AMM

3455 Blua Bonnat Circle .

Fort Worth, texa;‘ 76100

dear Mr. Hairs .

The above-captioned case charging
the Natienal Labor Ralations Act
invesiigated and comsidered. _ -

-

‘complaint in this satter.

-~

Re:

\‘ .

Ny . .
AR . oo b e et

Jels 11, 1834

|
> i
» ’\. - .
.- a‘_tfv“ ‘ ’

.

Y
Yatyo Hotels, Inc, -

Cage ¥o. 16-CA-11694 _ :

& vielation vuder Section 3 of
y BS a:endad, has bgen carafully

As a result of the invest;gﬁ:ien, it does not nppearxchat fuf:her
proceadings on the charge arc warraated at this eime.

for the
-+ Teasons zot foreh in attachaen

t "AY horeto, I cn Tefusing £0 igsue

LR i
v

The ﬁracedurés for filiﬁg an appeal to thls dismissal Bre

in the enclosed For: VLRD-4938 and such a

close of business on

Ay 24, 2084

CERTIFIED MAIL

RETURN RECEIPT REQUESTED

-

cc:  General Counsel, National Labor Eelé:ions Boaxd, 1717 Pennsylvania

-

. Sine ;g} " }f
A /[,';. /’ :

e

ieh::L B

Regional Director

Enclosures: Forms -NLRB-4938, NIRR-L7§7

Avenue, N, W., Waskingtop, D. C. 20570
Mr. John Manderfold, Me:ro‘ﬂoééls,
Sulee 860, Dallas, Texas 75260 .
_Robor: £, Luxen, Attormey; Gardere & Wynne, 1500 Diamo

Dallas, Texas

73201
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ol -fm ar WERT v:-cmm
- i OFFICE OF Tut\ATTORNtY ecnsm _ : e

“Mr, Ned H. Guthrie 8
1562 Kanawha Boulevard

‘Charleston, West Virginia 25311

nemc )tr. Gu:h:io :

A

. .

You have presented: the fallowxng facas regarding susicians, Coa
. singers, etc., inquiring ‘as to whether such would fall within the 4 TR
purviey of the bad check statutes, W. Va. Code s 61~ 3—39 and Code v
61~3~ 3§A.‘\__._ .

’Prcmate: ccntracts with the performer--musicians,
sinqers, etc.--and said performance is concluded
as per’'contract. The promoter issues éheck in
payment which is .accepted by the performer,. After
the performaer leaves, the promoter issues & stop
" payment’ on the check. * * #* (Emphagis supplied.)
Code 61~ 3~39 provides in patt. ” ST e ™ : S S

.

-

- "It shall be unlawful fo: any person, firm or
corporation to obtain any money, services, goods
or other property or thing of value by means of a
check, draft or order for the payment of money or
its equivalent upon any bank or other depository,
knowing at the time of the making, drawing, '
{ssuing, uttering or deiivering of such check,
draft or order that ®here is not susiicient funds

L
s

- \
eon §§§osit in or credit with such bank' o} other
decository with which to pay. the same upon ¢ '
presentation, ¥ & (Emphasis suppli&d ) ”

Code 61-3-39a provides in part:

"It shall be unlawful for any person, firm or
corporaticn to make, draw, issue, utter or deliver
any check, draft or order for the payment of money
or its equivalent upon any bank or other deposi- ‘ L
tory, knowing or having reasbn to know there is &
not sufficiant funds on geposit in or credit with
such bank or other depository with which to pay
the same upon presentation.® i o e

L 43
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- e

As noted the statutes specifically state tha't the erson
issuing the check knowg ‘or Bas reason te know that thére is not

-4

sufficient funds on‘&epos}t $S gover the check.

THe fact that one stops payment on 'a check does not ne-
Cessarily mean that there is not sufficient funds on depysit to
cover said check. The statutes make no reference to the situa—
tion in which one stops paymont on a check.

Baged upon the facts that you haye submitted, it is my
opinion that such would not fall within the purview of the bad
check statute of West Virginia. ca : .

L]

Very truly yours,

| S ¢ .gosees pRubich T
- ASSISTANT ATTORNEY GENERAL

’

T,

ERIC y
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" Mr. Charles T. Carroll, Jr.

Co~Counsel, Majority Staff

Senate Committea on Labor-Xanagemant
“Senate Hart Office Building .
Washington, DC 20510

Dear Mr. Carroll: _

Mr. Ned Guthrie asked that I write to you to let you
knew ©of my concern over a problam that many traveling N -
susical bands have in West Virginia. !

I served as a member of the West Virginia State Senate
diring the period of 1970-82. During the last year of my
term it came to my attention that a nuaber of traveling
bands were being cheated ot of their compsnsation ~ after
doing & performance and receiving a check for their work,
the ptfomoter or individual who hired the band would then
stop payment on the chack. .

This is not covered undar our bad check law, and it is 7
almost impossible for the bands to collect their money. I .
attempted to correct this situation while 1 was in the !
Senate, but because my term snded in 1982 and I did not .seek \
reelection, *time ran . out defors I was successful. ¢

This is 2 serious problem in West virginia, and I would }
appreciate any help you can give to Mr. Guthria in resolving .

this situation.
Sincerely, '
el &)

- | \Xltc k.
. . si Ga;:%jft, Jr.

Executive Secretary

. .
SGJx /bac

cc: “Mr. Ned Guthrie §
1562 Xxanawha Boulevard E.
Charleston, WV 251311



LYNRE snum', sodxms Assxr. K. F. of K, so 110004
2413 dMashingtos Street, E., Chartcsﬁgn, West Virginia 25311
. o " - {304)346~886 L

"RE: $.281 deRSIQ?

il .«

v Since tha age of simtun for t.hirtnn ,yurs. Z mu been parforming 1ive
-usic. and since 1978 ‘1 have.been a Ticensed hooking: Amt for :m Anerican f_edcration
-of Musicians. In reference to the Performing Arts Labor Rcht.i:ms Act‘ 1s. 28%)‘
introduced by the iinmubh Jemsags Rangolph of West \umim. I am compelied to

. state my fumgs as both a qhscrur m : pn-ticimn: m mmnnhm ntters ' :

where msfc’g‘ are concerméd. .- v o Ter T SR

A young Qgck misicfan nued Henry Eraves. on mm: af his an-bhck group, took

.u Tocal city #nd one county Parkt and Recraation Agam:y to the Human Rights = °

Cnuissfm on a diuﬁn{mtfm cmhintp As an active md inumted namder of

the Musicians Untos Locatl 136, I was imm hy th(qd’nsiden: uf Lcu'l 136 to

attend a “fact-finding cmfemcc" held by thl mmxm. . . ’

‘ Hm:out ncmmtfng the details of thl an. 1 can say t&m thmgs about . uhy

1 thought this hearing wes in. iudnqu&tn forum for resolving the dispute:

., 1. It seemed ebvfou_s from thﬂr narvousness of manner that - =

' the respondents were quiity of discriminatfon. There fs .~
no way & public agency will adeit to dfscriminstory words S
or actfons, because of polttical ramsf{cations, Henry< ’

" Graves was 0 aurnsué and Jhomiliated -- the tomn of

: mmt 1s gcnmﬂwhmn to be racially tense.

§ 2. anry Nesarhoof, the woman who cmduzt@d the Commission

S proceeding, was very abrupt and impatient, especially when *
nddussing Union representative Wthrie Sbo.cnaué 2 nry
unmu;od and tanse mood fn the mm. .

3. §$turbing was the fact that s Musfcians Perfomau A
Fund contract defined Hanry Graves, the musician, as” '
“Inder and not an EMPLOYEE. This put Graves in the same 7
caugoﬁs his Murfarics. the 2wo Parks and Recreation '

—_ . B R

-
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. a ager}cn’, Because the Union, was not "primary” in m\e

i “Trust Fund.contract, Graves was not afforded the right
. . <!
. of representation as an EMPLOYEE in. this situation.

The *

-

usua) rules for ardbitration prdcedures did not apply. ’
How absurd!  Guthrie was forced to go to the Human Rights

-

This incid

r\rfavc‘ endured for.

securities)guarante

‘Henry Graves' grievance.

-

other h_aré«w;*fnq‘citfgtns. ‘

ission who, | felt were distinctly indifferent toward
. l. . .
ndicative of the ‘second-class treatment thousand of performers

infringmnt'\s of ou right;. e sl'inph? want the same assurances, gights‘./and

We cope, without remedy, with endless ingignities and

. "Now can the Unfon help .J.;- Henry Gravos}ashd Ned Suthrie -i}ﬂftnrs in his

eyes. "1 have two children to raise. How can I make it in an America Tike this?™

Graves' band broke g he gave up music
R he,

sad anding to one of many' sad

on

stories.

and joined the service.

R4

This s only one

.

v

- There is no Quastion that psssige of Senaté B{H 281 will {mprove the quality

of life for performers averywhere.

Lynne §andy
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Honorable Bob Wise - , ) .
Member of the House of Répresent iv%s S . -
- Room 1508-Longworth House Office éing - * o2 .
- -Independence Avenue . '

-~

wWashington, D, C. 20515 ‘ ‘ ¢

. - O -
© Dear Chjgressman Wise: R

© 7 Re: ‘Taft-Hartley Amendment (H.R. 1758) .

A ]

As a self-employed musicfaﬁ, the Union has been t only '
means we have had to prﬂ%hct.ourse;ves from club owners (or
emplayers) and booking agénts. B - _— '

~
-

Booklng agents are self-employed salesmen of other peoples
- ' servicesy They'receive from 10% to 20% of the total amount ¢
‘ contracted by the band. In many cages,.-they receive smqore thar
¥, ‘any individual band member. Thé Union regulations are the only
safeguard to prevent the commission rate from going even higher |,
fPr American Federation of Musicians Members. '

)

As part of this commission, it is ar agents . job to help
" @ _ enforce the standarg union-approved contract, which protects
musicians from unecessary expenses on promises alone.

) The Union helped my group collect money due for a job which
was booked and contiracted for in advance. After we drove four
hours to this jag' we found another group prepared to play.
instead. In spife of our signed contract, we weré unabla to-
collect from the club owner. Our agent was also ungble to
collect, but still conttnued to book this cigk. The Union . .
helped us collect our money #¥ter we informed .them of our pyoblem. ‘

- It was the Union,“not the agent, who helped us, In fact, the
agent iqsisted on his¢commission. :

5 ! !
In January 1978, I as leader of mg blnd, i§2536~an exclusive
un

~A

contract.with Bill Heberlin, Media Promotions, tington,

west Virginia, Jim Taylor was our personal manafer. This agree-

ment stated in general, that the agency would furnish ug wi —
tht'ee clothing outfits each, and would provide us with Steady
ennl8yment. In returns we would pot bock with -any other agency. ‘s

y Media wanted us to become a road band. A road band is a
“ traveling group which is booked-through a local agent booking by
my agent. Théy stated that we would be routed from town ta town,
playing {n each one, so ¥%e would not have to travei very far at
any given . time. Our first road.job was in Naples, Florida,

L which is 1300 miles away. I ) &f

Q L _ _ o )
‘[ERJf: 40-234 0O 35 4 . N

T ' ) . . . L



- availible and had dooked another bdand. _Yip were left in Naples fort

_Madia foungd a ;job fer us Savannsh, Georgia. ‘
en to &lm "
strandad«againvithmdb- S

“away) then <o Roc.kfard. Illinois. Wa were
cto Quifdil i commitiment to &s. I booked our dapd’ 10(:81136. at

~

"indepefhident’ musician s nyself with the same se

~the Bill of Rights mus.icians are entitled to due~process.

| | v/ .
. P / . ] . o
o -~ ' * ““Nq } ) - .
- ) . : R 3 o i
. .. . Jackson " ). ' :
. .+ 1, Box 385 - ' : ) RN

U ony barid phyed in ‘Naples for three weeks, We W
_ play a fourkh week because the club owner 'was wlaware that we were *

8 week with no place Ko work. Finally, after much

went to Atlants, » "Alsbans. Thes age

At f.bis pcint disgusted, we came home seeking anNSwe
the agency.as to why we. were un.able to wark. . The- gnly answer we
x'eceived was *Scrry L e MR S

'rhe then shi pe(i us ‘gt to mr}.ington Iawa 1660 m;les
'B;m told we had no .
job, so. we cgme home, assuming that the agency was not able

ocur members were very disgustcd with cur eameriencs and we all
went to other carsers. /7

: Aftar we had' returned home for the seconcx tin

" called me and told me that my group owed him over ($2,000:

clothing ocutfits and for commission on the Jobs
As I was prepar to leave the area, I infemed
clothing was lg¢cated at oy farents home, . an

and gef them at his convenience. Neithei‘ I,
had any further: emmicationm-hm

In viewbos my experiendes weith booking’ asem:. # is my B
opinion that there must-bde some protecticn for thé'independent
musician. The, independent musician works and has zm!&
cmitmants Just 1ike oﬂmr workers.

Unlike other workers there is et pretection
dent musician. Unfortynately, the on's powe
that, by present laws and canditim,,, the music
fecond cl ss ‘citizen. *

o1 understand our Union ie trying to have thg Tafi-Hartley .= -
Act amended (H.R..1758), so that the A. F. of M. @may provide an '
ces allowable

in any other short-term egployment., DExployment drafts such as

the Clothing Industry, Construction/Buildings and Trades. Under

or the indepen-
s are so limited
an is truly, s

oo fale, West Virgisia 25033 .
. . o 1 L I . . .

JJ:eh _ " ~ ‘ “
cc: Mr. Ned Guthrie, Local 136, A. F. of M. b , ks
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R ‘ nzcumuw/ur RAYMOND msm.a HAIR,

MyAhame s Ray Hair. . 1 an thirty-three years Qld and § msde in Denton, Texas which is
' situated within ene fatlas-Fort vorth net‘ramuw :uam. b ma.mn » musicidn for
tnnty-faur yurs 1 performed ny u‘st, prqfusionﬂ mgagenmt in 1868 in Nendan.
Mississippt at the age of thirfhen, and have since perfirmed throughout’may stites of the.
U{ited S&Qtes a5 & trawe!inq musician, I hold the degree of Bmhelor of stc Eduutim LT
from the Unfversity of Scuthwrn Nigsiss mpi md the degree oi Msur af Husi: &mca:m
frow North Texes State Oniversi:x v I h
e ‘ . L’.<' :

e PRQFESSLM BACBGRWH‘B

) e e ‘,

*

1 votuntcrﬂy acquired s?hcrship in the American F‘aden:im of msicims threug.h AFN -
A Loca} 568, Natueshurq. Mississippi in &973. h 1875, vmle H gradu“‘n stu«at of the NTSU
,-.""', Scnoot of Music, T began ongmmug and feading various musical m;f.eruim: groups. i

‘ ’ ms the proprieter md & perforwing sesbar of the msicd enteruimtnt group YAI00 which,
i .. fora number of years, provided “its wviclir in perfmus in my states of :ne umted '
%07 . States(md was Tisted with. many naticeal Booking agents throughout the United. sum under -
- the nama yAZOO". b T have personslly fg.iic‘ted musical engagisents for mao o gvery
R © state of the United States. I addititn to my work af a f&e!htin peﬂmiug msicim. Lot
j-..' from 1978 until 1883,"1 taught i;m'hld percussion. &t Nerth Texas Stns &ni\k’sity. _ in June

*

c{ 1983, | chase ts reanuish a,y teaching duties and fun-tim perfomiag ureer to decome.
President and Secreta.ry of the Fort Worth Professional Nus?cims Assoc{ﬂim. affiliated
Lacﬂ 72 of the American Federation of musicians, which has furisdiction thraougliput

thirty«fmr Texas counties, and represents more than i, 000 msi;ims who rgside mainty

v

¢ within the o/ netrogohtan area, . - . \ .
. ‘ " ) N . N . 'Y ‘
. N * .
e o ! Exhibit 106, sttatched and made & part hereof .
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Aruitoxt provided by Eric

', . EAPERIENCES A5 TRAVELING MUSICIAN

Juringearly 1977, 1 enteréd into an efﬁrt to organize mq,.prd@éfe_the talents of &

group of NTSU music ‘students with fmie’ vocalist, under the name “YAZOO". As ieadary of _;

'the qmnp. i begm sohcning ehgxgenents c.bmgh MSM agents m their buyemof ausic _— ‘

by distriduting pigtures and pmm:imn materiais. 2 We vnlunnrﬂy chose to conduct” nur
business in accordance with American federatioa of msicsms proce and we requested

" all purchasers to’ execute A. F. of K. _engagesent ¢ ntracts,d YAZ ause of\it.s .

L4

mouu:im for excenen: perfmm. came to m}nmcim 6f a booking agent iocam LI
'_ tn Los Imgehs. Cahfamia. “fn. Hanch, ms : executed an exclusive agent-mstcig contract® .

with M, Bob Vincent, ng\uen: of the ms-m Corpu-atim ‘iocned §n Los Angeht te g °

the tountes and Presigent. ‘Emeritus of a m:imn cmwtim at’ book'ing agents. :cneé the

4 RN
+ International Theatricsl A;enctes Agsocinioq {STM) Our agrndent ni:h'\'incent pmwded

tor 2 amim of »lst con-isssm on gross mies em:ed on all steady (t. e, tbree nights
or more per weeky engagennts. Aftér our signing wim Mus-Art, Vincent enured into an
, cxc‘iuswe arrangement with’ Bootmg Agent: C. u. mm. prwriesor of m-kan Eﬁtemrisas :
af mnas. far tne’uclusive rrpnesenutson of \'AZN thmqho«t the, Saumuest.em Unt:ec :

" ‘States. In cmsidgrnim of this wmgmnt, Vincent pmsw Kendall & 5: coaissica on-

all YAZOO engagmn:s for the dm-auon af \incent's c;reenent mn YAZ00. This 5: us to

be paid ot of Vincent' s 158 mxssian. C. &, xmn is the- Smeciate past, presi&cn& of

the ITAA. Vincent and Kendall put us “da the mad' md m nsponsibte fos* tooking us in
‘eight states during a period beginning in Jmuary of 1978 ;nd cmc'iudmg fn-July, 1879 a

Tma jobs were gener.my five or six night. per waek engageaents of one to ‘four weexs .

4uraum. performed aasﬂy in hotel dance ?omgas g fméstmein#’niqht clubs for a qross o

salary of eightuen hundred to twenty-five hundred dollars peh week, Kn we@ never anmd
. . ’

’ : . v . .
. ’
-« ¢ .
- . & - .
2 exnidits 101, 102, 103 attatched and made a part hereof . ‘
. T Exnibits 104, attatched and made a part’hertof . .
4 £xhipit 105, attatched and made 2 part hereof o .
. - .
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to baryain over salary. We mere 18F¢ to oither accept or rafect aid engagements, ané-fe

e rarely knew in mvance where our next job would b, Agent cm-issions were based on these
b ) °

) E woek 1y qross sahsr%es. All traveling expenses were borng by oursu!ves. Gccassisniﬂg,
v"':-:'.*f‘,’ o the purcmser vould proviﬁe :w}i-enhry mtel rooms. Diring wr tenure with V‘Sncent ‘arrd

| Kendall, 1 began ta understand how the performahce Iocahm. temd an "account" by’ thc o ‘; }

1" ' o agent, was !aurntny represeniad, cxch:sivelg by a ckr:ain mmg agent or agency. | m\ '
. L.

told never to cmduct any bus iness -sith the purchaser. I uas told by Kendall that: m

e e

reht\ms with my purchaser sust be hamﬂcd tprougn hin. Of course, this was a practical

ilmssihikity bccause the pu&hmr in every Snsunce dimct!y supervisad and cm:roned the .
'ﬁ

m.r and mtans of peﬂamnas, ho-ever, ;21 ca;tractual 4-“:25. sucb as sahries and

= retyrn book ings were:the do-un of the agent, Sone engagenen:s proved to have been

servicgd' by th‘e sie agent exciusiveiy for lengthi_y p&riods of tipe, Bhne with Vin&en:
4l Kendall, we began encountering resﬁstincc to the AFN engagement contract fors. 5 '

SN . S L e - ) R
-5‘ anm. o h o,
v . "y ONSET OF INDEPENDENT ccumcroa . S

b N

“ In A;;ru..mrs vincent‘boo&ed us to perfum in Los Ange!es in Ju‘iy of 1973 zt the "Re:i
QnioA® on Hﬂshire Bivd. and in Auqust uf 1878 *Red Qnim" fn Woodland im‘fs. Th& -
~=--'\ . contrictss were sent €0 me for sigmature mqu a document’ mima mnt and

E smpzmc to Entertsinment Contn% Vincent told m m: me “Red onion-’ nquld ewploy

A . ue only upom condition, that I execute the supp‘%mn\ ang- register myself as .in espl
: When we pgrfcmeé st the Wilshfre Red nion, 2 d\;;mae -i:n:gw e-plu_yw- 1ed tp the Club‘s |
W unilaters) temminatibn of the Red Onion. Woodland Hills' eﬂgageden: The anendsent.s through to y
“ its indepefident cmtucmr désiw:fms. was: designed 10 relfeve the purch{qer of aﬂ e ‘
" . ‘eﬂoleger responsidilities and ihidit "the mus §¢ fans abﬁhﬁy s seek remedy against me ] ‘f-' . e

purchasser for breech of €ontract ot for unfair hp:m; practices, In‘Las Angeles ﬁcperior
Courf* Kctinn No. € 270 h’;g the Red Onion engaged\in protracted H\iq:tisn in m affort
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" "o have the a-nd-int usm m:.rot over our mqamt mgmt. mtmuhr. ifhi‘ nore

Cthan twd years of “&iqitfnq. we ugre abie:to sapirate ourselves from the amandment, cbain

judgement, and vere mr«é our chil, The' R@’Oﬂim experfence sigmhd the deginning of

- a trend by bofh pc(rcn.\s-rs ad adents af refusing susicisos’ Aserican Federaticn af Msicians -

‘ cokract N wmu&'m\m‘ng msi:ians te emt@wt contracts -M:h declare
“atl pm-forltrs tnmuz cont.nctnrs The jgea!s. aany of ﬂm bggm u ifnating their -

EEC  Americas Fmra‘ﬂun of Msfcf&s book g cgm-ents. faformed mterhimrs that thelr .
U “accounts® 0o loager wished.to ‘exacute mi contract forms, These agmts thes deut&nd their .
? - o, mf.mmg coatract fom’ -uw; soyariably included the “windependent contractol®
g dcsigluuon for the pcrinmr. TMsa cmcrgct fons ncre ac;.ptahh-ﬁo mkcmsu‘mé _
e :_ were réluctantly ‘axecuted by musidians who r.wm eithcr xupt the tems and bcdv qﬁmd

Tr reject thels agd remain fmloytd e beqan to reatfze uut. even MM cm
accep tad missims ané other cnnsidcnnon fmn the msician. his priwy cmcam ns

, ’ ;zrom&m intertsts of Mis ‘xcmt',-t&msic pnrchtstr. mg pasi:io&md intent in

. o . “mtrmmg micims is to undercut tbe msicims‘ ability te canoctiury btrgnn,.md

7T Yeave the mustcian with as 1ittle Ncourse ai possidIE in The event Qu disute with the ‘s

_ purcluser, ' mtouqhnut ‘the dﬂetwt of these agent-purchaser oriented contu:ts. thet ‘

e prolihntim of tha indcpendeﬂt contracior requiroment was also mmied by @

o simgtanecus abandorment of the purchuer“é specific autharity id mdu-at “the mner."nms.

a '\mé details of the artists’ performance. Note in Exhibit 104, paragriph 6, “The asployer

o ~ 00 shm at alt tm have complete, su;m'visson direction, and mﬁtrat over the ;.ervf:es of

msscims o0 this enqwt and exp?ess!y aegorves the ‘pight ta control the manner, means,

Y, ‘
.  and details of the perfarunce of servites by the musicians inc!uéinq the teader a well as
: . C the ends to be x:eoqmshea" With the intrndué‘im of “independent cmtrac:or' Kendaid
rﬂinquisheé ewplayer control of the musicians' services to the artist, 3 ’
- i \“:,
o ._ . .
*
7Exmhit 110, m 112, 113, 114, 115, IIS attatched and made a part Mreof N
Bexndit tio, pangnph 7, attatched and made.a part hereof :
- . X . © ) .. ' - . c‘ ) ks
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PLREHASER MAINTERANCE OF EMPLOYER CONTROL , .
T midt be clgarly understood, however, that even though the Ken-Ran Contract and the ,
" ather agcnt-pumhaur arien:ed contracts specmuny estabHsh the wsicians (13 isdcpmdent
”" mntrn:tor the nﬁuy of m retatigaship’ betwien the purchascr m msicms is mn K
. the purchu:r exercises full asthority. and coatrol over fiow the -usicims pcrfom.
rypiuny. the purchaser cmtroh what music phe msicim serforss,- the volume. levels, the
loc::im of the instrueats oo the stage, the attire of the mmms o stage dnd dtring. B
mﬂmm hours at the- pa‘fm sitt, rehuru'& tim, ingemssims. su&stimte '
msicims, conduct of the ms{cfms while eugaged. reqermira Deing perfomd. other work
performed far othn- pm:Myrs m-ing ters of pumners contract, m fum -ulamnt- L
prosp«ts. Thus, - purchasers m igents muin the susicians to .Aeknouiedge their stat.us

as endm:-cmtractors aa gggditi af their SE.JE_E- yet m:im to practice .
- str nqen:.- nqﬂam controt. The msicicms uve m oppnrtugi:y to h&r;&m. they must
' ‘, vefzer iccept or nejea the tems of .the umc purduseﬂ who is and ajways has bean me
' ‘e b zrug espToyer, . o - ‘_ o "_ B -
. » . ‘. v | ) ;
-0 ACTINITIES AS LARR ORGAWIZER - .

anaugnout ny pgrfmsq‘\}'&umr, i gainec admirat{pn and respect for the policy and

* procedure of the American Federation of Mmicims. The Mosiciaas Local in Los Angeles
s fundedufihe Htigatim against the fled Onim which resuited in a fimume Judgement and
award, In 1981, Clud Papagayo ﬁ: Dallas refused tc honor my American Federation of
Kus icians . engagewment :cntrac-é. Ky, claim was smi:u& for Federation arbitration and the
resulting awird on sy ;ehnf was paid in full by ti;c purchaser,; 1 tbem(cre‘ cons idered
it an henor to become Pres fdent-Secretary’ of Local 72, Fort, North, Texas, where | as
respansibh\far.prmnng the -e!hre‘md. intarests of aur wember musficians, Ems:iaus "

N L]
of My duty to cperate according to N—Titm States laws vespecting Labor-Relations, I

.

i f . Co~ . . . """

CERIC - e B




[m, g\pent sany hourifstudyiag prouduul mts and suum of hhor Ia 9 :zut { may - -“_ ‘
.nm ocin emmyee orgm%zing, mmmtatiu eiactim, collective bargaining, the mw ‘

R of .‘n‘m— Tabor practices eqainst esp loyers, il“f cmr act.ivmes \ﬂnch am prls:ribed
»;h:: ) . ' . .. Lt
S _ under the National Lm Relations Act. C . _ ‘ . ' A
- * : rooe N '“:‘:--‘ “' e A TR ORI Ve S
‘ - BUSICIANS gnmr-amm I )
.. e S T

The- cmcinueé insistence of music purdusers Sn muir'mq micuss 10, a:km-dem tnn—
seivis s ndependent citraétors has TeFe, aricians without aleqate remedy under Lbar o
T L for mfa%nbor pm:ius cubim by these ausic pmmn. -h_n unmmcss A'
. exerdse strict employer contml in Jmo 198&. Ffiled uafair Tabor nrac.t Y dmges
against Metro totels, nc.,? Vo recently began ‘rejecting huarcat Fedeeation “of Musichns‘
:mtrac: forms and instead requiring the ﬁsicims to eucsu m&rxts which exerciu
o foyer control, yet .astablishes the mugiciats af - ind&ptndent contractors. ie ‘hu MRE
“ negmn mrecenr refused to issue @ complaint, 22 ] files a petmm for represestation. . T
and cerm:cmm eteguen on Dehalf of Local 72 m susicians shn had Ben perforaing '
' far Ketro Hotels an & nguhr B;s‘is.r" ‘The Ha:.ck\mspmded ny cmim the emgmn: of
the musfcians who organized and attempted to cotmuulg m;ia mtl'sin the bounds of thc .
Act:13 1 then withdrew the petition and {m& ‘another pfatr 1abor 'gFactice charge, thig - i
! ohe ﬂlegﬁng the obviously 'éiscrinin:tory Mscmqt “of the minf&ﬂs.“ The KLRB. R&gimﬂ
Board found no merit to thn charge.:: A1l along, lntm mt’s assarted that the musicians

; B ware net \mtmes but were ‘éndageﬂdtqﬁ contFactors and not sulfect % pmuction of the ok
Act. Bn another case, the msicians Jerforsing at Six Flags Over Texas weve muind to ‘
.

1gn a contract which included the indegpendent cmtmtor cesigm:imis and set thair pay

; . 9 Exhibit 117 attatched and made a part hereof
Ny L “10 Exhibit 116, attatched and made a part hereof
- 11 gxnibit 1180 attatched and made a pard’ nemf
: . T2 £xnibit 119, attatched and made & parS.
IAgxnibits 120, 121, 122, 123, attatchfG and m 3 part beveof
16 £xhibit-124, attstched and made 3 prt nereof ,
15 Exnidit 125, attatched gnd made & phrt nereof. o <,
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. status mhne retaining strf:t nolcycr mml ius sarved Lo qrnte{mfnsim ant a

- and Snjury to the lives of thousags of ggrfmmg,msimms m their famsifes. The T v

 their mioyer ﬂmout fécr of mpriul. In the interests qf tkoso micicm who - .

’ P
to bargq}in witn Authormd mresmtatfves of the pcrform's o ahaossng, b f'ﬁp('-ﬁtfuﬂy‘
‘m-ge the hbar Subcommittee to n;mrt this legislation f*uoraﬂy to the United States, L ;.

; .. . . N Do
; 5%» doHsrs per hour, l'M(b s far hctw-tho W!y‘we: rate o«!cwrn to tm:g \L 5
sol 1rs per hour for ﬁ‘stuﬁﬂy exployed musician.” Al ‘of the musicians n&goﬂnﬁ local 7 N

72.%0 dargain’with Sixeflags concerning their employweat; thersfore, a.barg aim'ng o was N

issueg, 16 Six Fiaqg refused to Dargain and Mjuded to the mesigians' status as indgpendent |

¢ NS

' 1« o . : . ;.". . —— AT a“ co o
smtrxm : .. . \,"J R c N . S .'-'o*' . ‘
-~ Comr [ : i ." - : . N PR . / . e : ‘1," ‘ » . ".', . o . v e B
P : o . - o a . . T .";
L T : : TN 'l‘\‘ O
- | ReLigpaggoEy o T S
1 L [ Lo } -
I . - - o Jr
The' 'smmum m,;m e ioger 1o wmuunx establishmsicisas’ induundqa mu-aew '

erﬁhood of cmfuszm among wusiciang and their upmsenntius. nur:.nmrs.,ana bcok?ng b
agents. ‘as well as potential emtoyers._ mse i:ts by m'&ams ang thi attendaat e

:onfusim‘nne caused, ad if aot :emim\ted. ni‘n continue to cause. Srrmarab!e damage - g "

e

enactaent of ‘Scnat.e g1 281 and hguse ﬁcsg%utfm 51&7 would end Msreprescntn«im of

W0 loyer /employee relationships in the entertaipment industry $id proviad Feltaf. under
i

the National Labor Redations Act for susicians who choose 0 organizg m Nrg:in u}t{‘ o

Seft smmu: recourse against mtems' wWio n&c mfair adnnuge and ogenly refuse

House of Repreunntiv?s and work far feed{ate em:t-ent Snta Jaw. The hves mdnfaﬂils

of theusandi of musicians deserve nothing’ '!ess than ycur fuly md m)eu smart on these ., ’

fSSHlS . .

. s

| declare under penaity of perjury that the foregoing fs true and correct to the best

of G_y personal kmie'dgfv. and if called as a thess, i can coque;;tly testify thereto, -

- . : -

Executed in Fort Worth, Texas on September 6. 1984.

- Vv - '. ‘
‘ Y ) . B P
- e RaMmmu&u,k,w - A ea T
. . , ] :
16gninit 126, attatched and made i!rt ne;eaf
gxnibit 127, Mtatcbed and made a part hereof 5
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v

‘{‘em.
i \m Be :he persn‘n‘ uuose name {s subscrtm:a tM foregoins imnmt., md
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. YAZoO- .

The basic/ideas and codqegts for the group we have today
sprang fram the heads of group of students of tRe

. School 6f Music at NISU., ‘le were busy expressine ourselves

" “»freely in the jazz {diom here in Denton, but ge found our-
selves becoming/disatisfied with the baw-tie&ountrv elub

. type of commercial pig which each of us had beén, accustomed

©oto im othe:‘bands as sidemen’ for other bandleaders in the area.
We thereforé decided to pool our talent, energy and scholar-

ship to Create the sbrt of commercial.gig that we all enjoy

doing, that we.are proud of amd at the same time is close to

our hearts, souls, and roots. GCood ole funky rhythm and blues.

t'e knew we have somethimp here which is verv special and .

,unique, We really dig yhat we are doing and we hope we can

.skare some of the excit ment, and intensity of our music with

yoit, . o

< YAZOO IS: ) )

LARRY STFELMAN - keyboards, vocals. 1lis compositions have been

performed and recorded by the intermationally famous ipm lab

band. Larry has played and recorded s}th Willis Allen Rimsey.

STEVE GIOVENCO - puitar, vocals. From New Jerse&i Steve has
“appeared with Bruce Springsteen and the Four Seasons. i

GILDA MEDIMA - Lead vocalist. She was the heart & sou!lgf
Sweet Roll and brings to us the warmth and flair that she is
known for throughout the southwest,

JY HAIR - éruns, vocals ™Currently part-time faculey, NTSH,
Ray has recorded for Buddah and Capitol Records.
! ,
JAY FORT - Woodwinds, Jay recently returned gromfé State
- Department tour of the Soviet Union as a memher ol the lpm
1ab band - NTSU. . :

BO3 PARR - Bass, vocals, From Sarasota, Fla. Bob has par-
formed with Dave Mason and J.D. rLoudermilk, . . :

LEE KORNEGAY - Trumpet, flugelhorm, vocals, You've heard Lee
on the gold and platinum records of Paul Simon, King Floyd &
Jean Knight. :

GrIBIT
d/0%
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YAZ00 '

Current Playlist-~--winter,. 1983

The tunes below constitute a partial listing of PUFULAR DANCE
MATKRIAL now being played by YAZOO. This index is under constant .
revrston, and does not include the vast amount of tunes that ’

we are able to play upon request.

. % .
—— a— — .
———— A -
Jiap to It------ e T fo Aretha Pranklin ,
Du You Love Me-comocm e el Patti Austin
Hard "to Say I'm Sorry------ LR Chicago
waiting for You to Decide----- T EE Chicago
I G Yemmmmmm e e Donald Fagin
"Precious JLove--s-mcmamano- ~r—m—e-en-—-----~-Al Jarreau K
We're In This Love Togethg? -------- ~re----Rl Jarreau
DBl PUn-C oo e a----Kool & the Gang
Get Down On Tte-cewnommmm et -?—A;Koal & the Cang
Celebration---coo v Kool & the Gang .
I Can't Go for That----- - mr oo mmmemnee e Hall and Oates
The Trouble With Hello-=--cccmmmn e Dave Grusin
You Can See How She Talks About You-------- Melissa Manchester
Take [t Away---~-- i it Paul McCardney
Abracadabri-c-coscmmocme e Steve Miller
Heart AttatK- tvo-mmm e e Qlivia Newton-John
Physical---mmccmm e e ---0livia Newton-John .
Let-¥&.8Be Meooooom ~------->-Willie Nelsgon
AlwilRs On My Mind---~---- R Willie Nelson
f Ke®p Forgetin'------ -~ --=--c=--<=------Michael McDonald
Aherigs L i PP IUPAP SRSy Pointer Sisters
Break 8RR - - oo Fatrice Rushén
All We Ned YREEEEED il T TEP IR Patrice Rushen
Forget Me §eeommmeem e -ean-----_---Patrice Rushen
I Pound Love-----comommmoanmn oo m— oo -Patrice Rushen
Truly------- D s -=-s--«s~---=----Lionel Richie
Jipgsaw--c = im oL e IR Ruf'us
Bitoh--- i immimm e e Moo . L___._-Rolling Stones
Start Me Up----v-mmmmmmmmmemea el T Rolling Stones
Love To ih ggntrol--------cmmmuaoo R Donna Summer J T ommsim e e
Love will Turh You Around-----~ewo--- === Kenny Rogers CamdrT
Workin' For A Livin'--- ------_ B i Huey Lewis 2103
Whatcha Doin----<- ccmmm o iie vt mmacns Seawind
Nagty Girlse---oammm e e e vanity 6
That Girl ----c---ooaca—- R R T TP Stevie Wonder
[ L I G T b Tt ‘-Stavie Wonder
r .
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C CONTRACT

lhz
lace! Nembey - . _ .
2 .

TIHS CONTRACT for (ha Prrsang) sffeicen of mual iAne 20 thae cagagemont dos ribod meldew, made thh Zﬁz . dap of

‘ -
JULY 1977 | matween ine vadersigned Purchasct of Muste (Norein cald  Kmpioyer™) and Ol Mciama-

“ femctudieg mrader ]

The mustcizas are snganed sevargtly an (ha termx 284 cunditinm on 1he face Mol The lesder ihat $he iciame

already freifxaiat Bave sxreed (0 ba Bound By vald (afms snd conditioes Mach musiriam fet te be chesen. umms acceptimce.
ehatl De Nownd By seid termts aad conditions  Kxch memician may eaferce this axmant. The musniciass setarally agréh 18 res-
det secvicen under tha onfecaizned hliM

| Nenth 15d Addroes ot Face ot Magagemeat AUBtin Coll c-Q_c; S Ld\}%{:hardsan Center
friet Name of ln.d cr Gresp _ XAAQQ ______ —_— -
I Delein), slartag and lﬂl}ll:‘ time o

) —

1 Trre of Engagement (spacily whaidor dance. stage show, damensy, we)_ HOmecoming Dance
. . v

O I F R — e w

¢ WAGK AGKEED UPON § §_~° 00 Seven Kundred Fifty Dollars .~ s
{Torma arnd Amount) -
= . . -t . a -
- .- - e el
I'Ma wage iacindms sxpomsers s‘r.g‘ to ko utmunﬁl lr ine Qmphgtf in M-m *ILN tNe -uubd schadulg o a moh
1o ba fusrniened the Emplayor ol or Refore (M dala af saxagement

N b Empiorer will make parmonis s foilews _&heck Pai&bll to YAZOO del 1_‘{»&_*:'«: tOM

. . (Bhectly whea paymenis are (o he made)

. quripc dntermisgion,. . — e .-
«e roqeesl By the Faduraiikon o ibe b-cu in whowe mld!ﬂlm &N -m— shall perform heveuadar, m m abatl
e advince paymeni Necemader av thall peet sa spproprisie hoad
ine engagement is sadiect fo centribulion (¢ the AMM & EPW Pensloa Waillare ‘urd. the teader wii cellact same frem
180 Kvpiayer aad pay K (o (he Fued, md (he Carpioyer and lcader agree 10 be Dound Dy (he Trust isdealure daled Octeber L,
1938 s suendad, retating ta semdered B der in tha U} R, and Dy (2e Agrevment and Declarstien -t‘n-ut Aaled Aprid
Y 1962 ar amrewded, releliing fe + reageved A ter im Cagida .
& The Employer shaii ot of7 lirmes Nave coQipleta seperelsian. direction 2ad conlrsl over the secyicee ol musiviana en hie engape
ment ané expressly reserves (he right (@ cesirel the magmer '-“"‘E‘ QNOH- Ql ine, perfermance of servican by the ma-

ticiana incindMIE (Re Neader s wel- oo the euds (0 e accenpd nr ve 36t Deen chasrn uped Lhe sicuisg
of (Nie cegiract. iba lander shall, sa sgest fer (Mo Rmplayer and un lh*hﬂu’ Mie such pervens sid say replase
ments as sra required. .
1 in sccerilaece wih the Conetliution, Ity laws Rulss and HeguiSiions of [the Mnmé u‘. pariies wilt subait averr ciatm, die
puls. comireverny or d(Rervace Inveiviag the mueicat services artatng oxt IR 8t cemtfect and the

corered therady for futerminatien ¥y (Re Interwational Kaecutive Noard of (he N« & similar board of an epprepriate jncel
Ibereal asd anch delorminalion shall Do conchwive, faal and Mading spon the partite -

. . Additianal Terma nnd Conditians
the Waree el ot agewt of the {metorer. crfuarct decbANT awreertt N NS free M€ Myt AR IANE M N NRCGact sad mawer of prcdeagems,
gy aperemiert pb My Bemadewn M Artteem W Ryl B peves fefemban by owAneit Kisdris, swele, INAEL, £ axts & Cof o &0 VIR wpcimat e
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. AF (XQI!SIVE AGENT-MUSICIAN AGREEMENT -

. { Yoars ar Leesd
UsE N STATE CALFORNIA
. . e 2y
o i e e e ¢ e e
' Name of Agent . \J Legal Namwe of Muncisn
r ~\ 4
S {‘}‘ e
Addecss of Agem }‘\\\ Profewsonsl Nawwe of Muwyian ?/‘
N v - N ) )
e A__"$& - e e -
AF.M. Bewsag A Numbes,, 0 Name of Musicsn's Orchentrs o Gewap
T w\Q
\ Muscian's AFM.
. . ) - 1
N Thes Agecemcnt Bepant on (9 .. and Ends om . RN - M
. \ e—— b !
? 't Seepe of Agresment ' ¢
N Muscisn herelyy cmplors Agent and Apﬂ*‘h, aaeps emplayroent gt Musicise's exclusive baoksrg agemt, manager
¢ and representstive throughout the world wah resiect 1o matcian's services, appearances and endesvors a1 2 muscan. As

vaed 10 thee agrecment “Musicisn™ refere so the wndertigred muscan and 18 muscians perferming wih any oesbeura or
Froup whah Muscan endecgr conducts §0d whom Muticess ihall make rubgect to the drms of this agreement; TAF M
AY refors 10 the Amcrcaa . &4 Muercings of the Uncved Staacs and Consil. o

¢

* 1 Duties of Agent .

(1) Agemt sgrees sm use pexmaable cffarts  the pert of the foll g dutics: amisnt Musscua in obtasnmy, ob
thn offers of, and acp , g fae M o advine, axdd, rounsel and guide Musacian waih respect to Musicsan's
prolessionsl career. prammost aad publicise Muscian's aseve sad tabents; carry an butiness carrcspandence i Musian’s be
Adif relatsng o Muscien's prefestionsl carmer; coeg with duly d snd surhorined represcntatives of Musician
m the performance of sach duorcs. ' ' .

(B) Agend will masncay affice, saff and facihitnes reasonably sdequate for the rencfitson of sxch servces.

{c) Agent will nat acctpt smy engagoments for Musician without Musician's prioe sppeoval which shall s be unreason.
sy withiwid ) .

{d) Agent il fully comply wih 2it sppisable lows, rulet and regulatons of govevnmental avthartics and scure such
incmscs 31 may be required for the rendition of mivices hereunder.

3 Kights of Agear ,

(a) Agent may render nmilac mrvices io others snd may engage st oher busincsscs and wentures, sulnect, haweser, o
Ne limustons imposcd by § helow

(5) Muscian will peomply refer o Ageat all communxavons, witien of oral, reccived Wy or on behalf of Musian
clasing 10 WRe wrvices sad sppearances By Musician,

(€) Without Agemt's wriwn cenaent, Muscitn will nor tagage any eches person, fem or corporsiien ta pesfoem e
rwicer to be performed By Agene hepeundr (except that Muncian may smploy & personsl maoeger) nae will Muncun per-
*m o sppear professanally or offer 10 to do excepe theough Agent. ‘

(d) Agent may publcize the fact that Agent 1t the exclunve besskiing apent and repeamentutive for Musscian.

. ' (€) Agent shall have the nght 1 us or (o peimat oehert ta use Musisn's name and likenes 1n sdvsrtining o pub
dy relanng 1o Mutkian's arvsces and appesrances Dot without cout of expense to Musiian uniess Muscisn thall orherwise
eaflally agrec 1n wrung.
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4 .
(1) In it cotni ul RMussuin o terkih o A airoment. Agrat wde bt and renwedy for rueh hoexch sl W
FEXCHR tram Muteian of IR commusaram geahed o thi sgrcenwor, but anly it a3, and when, Mulwnn reccives -sa\
o wlhce conanci 200 aa whah SUKN temmeaent 816 payabic hercunder

4 C.W ot Agent
YY) .s:nn..kunau oF the aevnes to be remdered by Agent hercuides. Mutapdfl sgrccs o pay o' Agent camminsone
LMl e rhe persegrages, set tein below, of the gross moncys tevaived by Musean, desexfily o0 indicarly, for enh cngge-
menat on whnh (lenoustsont die payabie hercundes

{1} Filieen pet cont (157% ) of ihe durston of the cagageiment 13 two (2) OF more consecutive dly:"pﬂ week

(1) Tweny per cont (200 5 for Siagle Mixcllanoous bngagoneno of vac (1) day dunton - oxch foc s dffetent
rmpbyn i a hifferent knanon

T ) AR 00 cvent buwever, shall (he Parment af 41y wa b vomrissanes (S0 N he rlientxm by Megian fur any
engageinent ol et XMICEY Gt KNEE ansideraiun 1 A yhaunn fee tan e applicable munanun e of the AT M or
of any kxal therenf havsog qunsdic iion peer such magager .

fov) In no cvent shall the paymenr of a0y B commussons sesult s Wt by Agent (o day engagenswnt ol
camansats, fees o ot consideraton, diecctly, o induectly, from any person o persons, imbuding the Muwiin, whih
iy aggregate oacevd Ihe commugont provaded for 1 thl agrecnwnt. Any commition, fee, of @INCT connderaneon reived
by Agent brom any_mmirce aeher than Musscian, duectly or indirectly, on account of, a1 3 reault of, o 10 conncction with
wpplying (0 srvies of Muinian thell e seporsed 10 Musaen and dwe amdunt hereal shall be decdiied fram the com
fsssmans payable By the Musaan hercunde:

(d) Commisnons thall becore due and payadie 1o Agrat mamedistely followsng the reeeip thereod by Musaan o by
afyone clse 1m MUscan’t bedail f .
(¢) No commnsont thall be payidle on any cogagement f Muscian b not pad loe sh engagement inespective of

INe teasons tof such non payment 10 Mugcran, inciuding but not hmaed to non payment by reasda of 1he tanit of Muscan
hie el ow peecdude ihe awarding of damages by ide [ineeinstonal Eaecutive Buard to ¢ bouking sgent o counpentate
v for actual capeni€s wcuoed as the digrer resili of the caeilaion ol an cngagement when sinh cancelision was the
tauke of INE mcmibs .

o {d) Agem's communons shall be payatie oo all moncys or other consnderatins recerved by Muskian puisuam to con
temas for engagennnts aegetated o entered ime duning ihe term of thas sgreniment; if pecsheally sgrocd te by Musiciaa by
itialng (he margen hereed, [0 contracts for engagements in cMmence at the cammencement of the term hercof {excluding.
howtwes, any engagemenis ‘a1 0 whah Muskcen 13 under peror obligatson o p3y commisnons (0 another agent), and 1o 40y
modifnasons, extensons snd renewals (hercof o substiunans (herelor regardicss of when Mundcian shall raceive such moncys
o ather conmderaiont,

{€) As used in this pacagraph and clacwners in thes sgicement the toem "grote caemngs” thall mecan the grom smounts o
rectived by Munician for exch engagemRing kess coms and expenses m:uurd 1n coliecting amounts due for aay engagement,
inclwding cosr ol rbaiation, hiigation and ausney’s fees.

() EL&E‘J““&,&““ o by Muscan by invakag e mapn heroel, the folewing shall 2poly:

(1) Muscan thall advame o Agent q'nmt Agent's haal comisnont an amouns nat exceeding the lollowmg pescent
8N ol ihe groes amounts feceived tor eachengagement 137 on engagemenis of three (3) deys or fess, 10% on alf ather

LRgagements

) It Muscan ‘ﬂhl” s request aind shatl nmultancoutly Turnuh Agent wub ihe data relating 1o deductions the Ag:m‘
within 45 days lollowing ihgend of eah 11 months pered durng the ieqm af th agreemcit and within 45 days follow.
10g the terminanon of e Agresment, shall sccount to and furnish Muskian with 2 detaied taiement nemening the groms
agountt recereed lor all engegements during I peried to which swN sciounting relsies, the maveys o ouwr consedera
oot upan wheh Agent’s cominasons are bascd, and the amount of Ageni's commutsont resulting from 1uch tomputs
trons Upmn rédues. 3 copy of Such statement ahall be furmished proaosxly @ the Office of the Premdent of the AF M

{10} Any halances owedd by of o the partees shall be paid s lollows: by the Agent a¢ the time of rendening 1 h state
meat, by the Musiaan within 30 days after reverpt of such staten¥ne

5 Duwrstion tnd Termination of Agreawrent
(8) The term wf thaa agresment shall be a1 sated in (he opehing heading hereol. subct 1o eenunation ar provided 1o
S {d), ¢ sny {0 twlow.

119 -
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(3} In akdirn o ERHNINT PNOGAN tu N e L ag this ag " may be '_ﬁ wy
Y ahet P"“& by notxt ar pravided Bnaw, of Musies

(1) 1 uncmployad fer fodd (1) conmxuie weeks s sy tune duning the wrm horeel; of

\ {u} doca nax obian oMo o a8 feast (wenty (20) tumulaiive works of cagagennats 1 M perionecd dunng

” b cl the Mgt and witogd na (0] moniha porwsis d«rm; he term nerewd, o ~

() docs me abtain empioymenk for at benst forty (CO) cumulanve weocks of engag W@ be pert d durpnyg cxh
subarquene year of the serm hereol.
‘. (6) Notke of swh ieeminaton shall Be geven by cored mail sddressed 1 dve sddreisce 56 hus 13 Enowa sddecss sad
4 capy thereot shall be senr, w0 the AF M Such termunanon shall be effective 15 of the dase of maiting of such nonor if asd
when appeaved by the AF M. Sxh poewe Mlbr'mudmhmuum‘gz) weeks followmg e ocarence of say
event described m (1) above rwo (7)) weeks lolluwing 2 perd in of trreea (13) of ihe avnuletive weoks of
N snemplayment apecined 1 (1) sbove, md cwo (2) weeks followiad & period @ excen of twenry-wx (28] of the
ulauve weeks of wifemployns specited o (1) above Muluee 00 give nonce as aforesaid shall coessioute 8 waivet of
fight @ terminaie desed wpom e Mppeung of wxh prioe evean
(d) M 3 dissdud lung in taluse (o pertorm Engag and Musshan's um e refusal 1o agcept andd
- form sngapements shall n-t by themacives exther étptn-c Agent of ks nght W or give Muncua the nght to ermuasee (a3
ded s (blosbove)
{€) Ap uscd in tNg adreement, 3 “week ™ vl commenee on Sundyy snd tersnasie an hnmhy A Uweek of engage-
mengs” thall mcea any one of the folkewsag. « S

(1) 8 week dusng whah Muscan 1 (8 perteren om at leant lowr (4) days; ¢
{u) 2 week ‘ucmg whnh Muucaa's gron ummy equals of cxcoeds 1M okt Juch groes cacsinge oduned by Mu- }
pieies fwr perbocmandes rendered duning any oo of wefimmcdasicly peeceding na (8) weeks; or
(1) 2 wixk duning wheh Musa o to Periofm engagemeing oo coMmMIrcial IEKYINOA oF 12dr0 o 1A comert tor com-
Peisgion equal ot kait W thite (4) umes (e meaunam sakes of the AFM. or of my facal theread havng )uuu&(tm
apphutﬂe 0 tuh engagements
» '
3
6. Ageat's Meintdnance of A FM. Beeking Apent Agresment a2 "
<
Ageat represends that Agent o peemnddy’ a party to an AF M. Baoking Apgent Agreement which o i full force and *
effect It swud AR M. Booling Agent Agreement shalf serminaie, the rights of the partees Metcunder il be govcrand by
the terme and comtitions*of wud Baskeing Ageni Agreement relaung o the eflect of termmmatian of swch agreements which
are ncolpew sted herein by eeterence
‘ .
7 Ne sther Agreementy .
N
This s the only and INE COMPIETE 381EeMEnt Desmeen (he parines relsnag 10 a1l o sy part of e submcs Matier sovered
by this ageeesnent * There 1s no other sgieement, agrangement of pumxpcmm between (he pertics, mov do ehe prenies stand
many relanoasup w exh gener which 14 not crensed by thi sgroemen,® wheroy e rerms and Condimns of this sgteement
e avorded O evadad, hr«tly ot xdurectly, s as, by way of exampie but not imusion, conuacts, atcsogements, sela
tonships ar puiepiicay felatng o pubbicory services, butsies management, perssl munagement, musk poblishing. of
D FLIT N e .
* 1A FM Personal Management Agreement Escepred )

* B lnascpecatien of AF M Canstdwtion, Bylews, oic.

. There are incorpocaied 1040 and made part of Ihas agreement, as (Nough fully set foeth hercing the present and fulere
Provitions of 1he Consutution, By laws, Ruler, Regulatons snd Resdluuons of the AFM. a%d those of 1 Jocats wakh do
nol confint therewith The partres shknowledge ihewr responsdility e be fuily aquainied, now and lov i dutaien of thy
sgreement, with ine conenss theseed.

A"
?  Sebvistien end Determination of Diepeive . .

Every ciam, dospuie, controverty oe difference anung out of. dealing with, relatng o oc affecung the mu’rpﬂu
tioa of appiscanon o thi agreement, o the wiolation or breach, of the theestened violaon or beeach theread thall be wb

3
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f . , s A e v e L aeordaig wah gy
Boand (regardien o he nnm.»msm ™ pruspuard secmnaruen W (Ve ggresoent o of 1he Agemts AF 'Y
Agresment ). sad »;xh descravnsien thall be coachuner. ol and Inndigg on i panime

~-

m’n.l_ ¥ of this Ag

Ihin agreenent datl be persantal 1o (he pariscs and shall not be iransberable o asmgnablc by opcratcn of law .
. N wine without the pere camsent of the‘Mutcan and of ihe A F M A oMigztians smponed by this agsevment shall be N
. g o the pasties The Mu may werminae this agrecment o any e within nipety {90) days atfter the 'ru“ Y

* ol » comrobiag awron W the Agent.

11, Negatietion for Remews! . :
. Nesthar party shall emter into negotaions lor o agree to the reocwal o cxeenseen of this agmoment pooc te the e .
/ mmng of ihe final pear of the werm Boread
. ¥ ] . N
N -
. LY .
N 12, Apprevel by AF M . 4
1 Thiscagreement all nat Iecamwe cflectine wnlen, withea therty (W) doyt follewing 10 cxxunon, an excsuod <oy
|Mmdnwmwnm:hnlwmﬂmm‘bym&£ TINY
s . . -\
. ~ 'S
. IN WITNESS WHEREUF, the partset hercto Miwe ¢ agreemewt the _ day'of
9. . T
[
Muscan
[ Ry - - - mae -- .‘ ——
e Rndn§ Adderens
. ‘ Cay Sense Lp Code
¢
ra - o’ *
’ Ageny Rogrosenting Ne Mare Than Twe Clonts N
Y nmwnnymm&hym.m‘ ‘
(2) Agest warring and reprevents ahat Agent gwesenily serves, and Agent agrves tha during tve werm hereof Ageat will
' reEAIKE K8 ACTIYRICS 10 acrving, s Dooking AROM, o manager, of represctative, no move thar anc other mni.ui soloise, mrches.
tra, haad oc pestormeng group. [f s warrsaty sad reproscntatn s usirue, :N\qm it sull and voud. H such agree.
. mendis broken, this agrotmecst al} sutomatsally weminsie. (;‘\
{b} la :m@m‘a‘m, the partics agree thae the provisons o 4 +) and (u) and 4(1) adove shall de inapplicable
and that the compensation of Agent shall be 21 set lofth 0 Schoduie LamalBed. [0 a0 event, however, shall the payment of any
commondn fesult 1 I retenton by Muskians for ny :nga‘;cmcn’q‘q_é Yt oF ocher RN e 28 loss than *
. Wqﬁm&mnakdmAF,MAadmyiamN . -
P\t\" ~
i e e e e e -,—*Q\‘ - - —_—————
AFN} Q\i\ \ Munciss
By .. . - . é»‘-
Titke o Capacity \\ . Y
’
v Lot
mnm‘-w € e ) 4 N *u
. Py
. ' »
¢
. A + -
{
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EXHIBIT "gn

.

-
f

DentonA Texas ‘ -

*DoC Holidays 775, 7/s, 7/13-16;
- *The Porch |
*NTSU 872%/77 : . .-

e/27071 o,

I3

TWU - 2414/82 . ve
Denton Hiqgh School k2/1§/7§ ‘ ‘
*Bennies’ Jazz Club. 15/3/81; 3/4/81; 5/8/82

*Zachary ™ Bar

. ) )
, fcrt Worth, Texas

Aquarium Club

9/283/77;10/28/77; 11/11/77; 12/2,

11/4,,11/5, 1977

Changes Club

Hilton Inn
Papagayo

Up Your Alley

4/16-19, 1981
2/27/81 -
6/9 & 10, 1981
6/12 & 13, 1981"

Hyatt Regency §/30/81 ~ 18/5/81 : .
Loows Anatole 8/24/81

Hanging Gardens 1a/17/7812

paoubletree Inn 11/2/81 - 1/2/82

lLoews Anateole ' [12/8/81

Loews Anatole 2/12/81

Plaza of the Americas 12/31/81

Don Miguels
Plaza of the

1/4/82 - 1/30/82
Americas 3/17/82

Dallas Hiltoun 3/1 - 3/13/82

Playboy Club

bon Miguels
Doubletree

Mandalay fHotel

4/9 -~ 5/71/82
5/3 - 5/25/82 -
Inn 6/28 ~ 8/28/82
10/12/82 - indefinite close

¢
9/6-10, 1977; §/18-
\

"

el

22, 1997; 12/6-10, 1977

1243, 1977;

e W

Savvy's 3/28 -~ 4/2, 1978 , - .
. , :
.Big Spring, Texas ¢ . -« o N
Brass*Nail. 10/ 4§-9, 1977; 10/13-16, 1977 .
Dallag, Texds e - Y
“*Player's Lounge 8/17, 8/18, 8M9, &¥20, 1977
Place 9/22, 9/33, 9/24, 9/25, 9/27, 9/28, 1877
Airport Marina 11/14-19, 1977; 11/21-2§, 1977
Oak Cliff Country Club ~ 11/12/77 PRI
Holiday Inn Dowatown ,N§42/20/77 .
*The Trap II 8/26 &'8/27, 1977
*Central Forest Club ' 12/21-23, 1977 -
‘Temple Shalom *12/31/77 ”
Marriott Currengy Club 1716 - 2/11, 1878
Dupont Plaza Hotel 5/5/178 *
Registry Hotel 5/13/78
Lancer's Club 8731/79 .
SouthwesterniMedical School 2/9/8¢
Prestonwood Country Club 6/6/80 )
Hyatt Regency 10/25/8¢0 . -
Las Colinas Country Club 12/12/80
Doubletree Inn 12/13/80 -

Gyl 81T
106

¢

N

\§/28/81 ~ 6/1/81; 6/4e5/81; &/23+27, i9817'lO/31/§1 ‘
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Sherman, ‘Texas v t "
Austin College 20/29/177

Sherman High School .5/28/78

Paris, Texas
Paris Country Club - 12/31/77

Austin, Texas

Eli's ¢/11-16, 1978
Air Force Base 6/6/81
- Waco, Texas -
Funkyn's 11/15 & 16, 1878
Convantion Center 4/26/80

Wichita Talls, Texas N
Shepparqg Alr Force Base 6/2 & 3, 1980
€t

Biloxi, Mississippi
Clementines §5E-8/27, 1977

Lawton, Oklahoma .
Fort Si11 - 7/29-31, 1977; 3/28/81

Fayettevilley Arkansas
Washingtonr County Falrgrounds 5/26/78

fort Smith, Arkansas
Municipal Auditorium . 5/27/78

Fureka Springs, Ar;anlas
Inn of The Ozarks.« 12/6/80°

.

Camden, Arkansas’
*McKissack's Retreat 5/29 & 30, 1981

Lone Grove, Oklahoma (Ardmore)
Henry's Lady 4/18-29, 1978 -~
utchinson, Kansas

H
?enteraayl ~173-7, 1918

Joplin, Missourd
Red Lion 5/8-12, 1978

Evansville, Indiana”

Papillons 2713 - 3/4, 1978
Papillons 5/29 - 6/2¢, 1978
WIN-TV 2/26/78 ,
‘anderburgh Auditorium 6/25/78

<sfayette, Louisiana -
hicago . Club 715 - 5/20, 1978

os_Andeles, California
ed Onion Wilshire 7/4 - 1/28, 1978

.
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- Agresment Na. ‘338
{USART Corporation of America . ‘
320 MIOIHAN ROAD

KNEXNVILLK, ILLINOIS $03106 -

IS CONTRAUT far (e peracas! arrvicee of sust tans *4 (DS FRgagemeni seecribed Delew, made IAia Asea

aay d‘
'P‘..‘l AU § _"\uum the wndrraigned Fusrchasoer of Music (hacwia + “hmpiayerT) -pd-_‘_!kz_nwmu'
SINEINI AN fonder s
aneifiEne sfe EnKEseY teverolly us IRe tervas and COREILGAS o8 [AE [8rf Kereod TRe leader reprerente tha the musiciang
¢ deniensiad have agrend 1o Be Bawnd by aaid ferme and ramditions Kach mvusicien ret te Do chosen, APV BCOPRTARCE,
Se dound By satd fermy and conditiesa Rach mugictan may enfesce N0 sgreemant. Tha mudiciong snvetaily agree iu rea.
Fricen undes (he :Mcﬂ!‘.c.d feader

M8 18 Addrens of Fiace of Kmeegemen, B0 CRION IRETALIANY, 1306 WITEKTNE KM, 108 AWELLS, CALIY,

——— ——t— -

o« Same of land o Growy _ '&_‘.95!,. o

targimning Tussday, My ¢y 1974 tirw & cloatng

Pie1 etarting and aNing af Engagement ‘ e — —
+ ey, Naly !_gkmlﬁ‘i“dm‘_\n-h_l_ﬂ‘ Smday ¢ Mamicy Off) Mowmwr 3500 P = 2,00 AX aftaly

s.af Kagagtment (speciy waeiher dasce. nage Mow. e} ,m m i

4 acnieo vron 130389400 (W0 THOUENID PIVE NiNDAXD DOLLANE) #¥R Witk

{Terme ana Amewnt)

i waget includes expdnnes agreed (o M reimdursed By (he wmpiorer ia secacdanca m)tbq aached scheduie o 4 scheduie
irniahed (N0 Employer on or belore the Ssie of AAgagaR Rt

erasr will make peymentis e failowa w“m n m o m m m. mm
AT TO MI-AT (URF, 108 (Owdastion (6230, U OMSK MUY VI, YORGWO 4 Coqazon
15,000

f\} A=A -
equenl My® the Foderuiion af (he local in wheee Saet fent (he musiclasy shall poctorm Mareiader, Empiryer sither sdall
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Kay Bloch PRODUCTIONS-DALLAS, INC.

£060 NOHTH CENTRAL EXPWY . SUITE 441 - DALLAS, TEXAS 75208 - (214} J83-5811
+ ‘ *
October 6, 1981

Mr. Raymond Hair, Jr. ¢ '
P.0. Box 2535

Danton, Texas 76201 . L

Dear Ray: ¢

In accordance with our conversation, you are to serve us with the
following: . N

MUSIC: YAZQO -

. DATE: December 3, 1981
LOCATION: Plaza of the Americas Hotel
pallas, Texas

ROOM: N Grand Ballroom
HOURS : 9:00 p.m. - 1:00 a.m. .
FEE: $1,700.00 .
. REMARKS: Fee includes your own sound system. All

requasts ' for services of agkist emanating
from this engagement including requests
from the audience (i.e. referrals} shall be
referred solely to Ray Bloch Productions.
Please sign the enclosed copy and return it to our office in the
envelope prowded for your convenience. The original is for your
own records. "W

IT 1S AGREED TYAT THE FEE PAID INCLUDES ALL EMRLOYER RESPONSIBI-
LITIES. INCLUDING, BUT NOT LIMITED TO, FEDERAL, STATE, LOCAL TAXES.
UNION FEES. WORKMEN'S COMPENSATION, ETC. N

ancerbly,
Jamaes Harrell '
2

.

In signing this contract, I agree that I am being engaged as an
independent contractor. I am aware that RAY BLOCH PRODUCT IONS,
INC. issues 1099°'s. For that purpose, I am inserting my Social
Security Number. . N

AGREED TO AND ACCEPTED BDY:

DATE: . Sesewr -
.

tact. Evnig’y

L IEP?

ATLANTA . (2480 AGO - LOY ANGELES MIAMI/VEW YOHK « SAN FRANCISCO - WASHINGTON. L
. ¥
-
.
¥
-

133
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1. Name ang Acdress of Place of Engagement: Duuhletree Inn - North (entral EXpressway -

-
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ENTERTAINMENT ACT CONTRACT

This Contract, mace this Sth, day of
- August . w _SLM -
B2y Ralfz—meso-mccesemceammasonn Joe i SR O

{herminaiver calied "Emmmrnom Acc“) and Entertainment productions

For valuable conmdeation. Entevtainment Act Deredy agregs {0
periorm services for Entertalnment Productions under the faliowing*terms
ang conditions

_ Miles, Texgs, ~— meved o Awaesgae
2 Neme of Enterainment Act:  YAZQQ,
<@

3 Type of Engagement _Lhristmas mnce,

T

-~ p— —

¢ Oate(s) Summwwm Time of Engagement: _Jecember]2, 1881 - 8:00 FM to 12;W 00
___Mtdnight,

5 Considerstion Payable to Ententsinment Act. § 80000 . . .
& Terms of Amyment: _Check will De given to you the night of the sngagement,

—_—— A}

7 Additional Tarms and Conditions. _Berforming for Dallas Association of Petroleum - _
—-kandnen,

8 Enterte:nment Act acknowiedges that it wili perform the services under this Contract as an independent
contractor and (ha! Entartainment Act will be responsibie for withhoiding and paying to the Government
Any INCOme. unempicyment OF SOCH! Security taxes payadis in connaction herawith. Entartainment Act
hmby 2grees {0 ndemnity and hold Entertainment Productions harmieas against any and all isbility which
“it may incur in connection with MTa falure 1o repor and pay Mmhofdmg unempioymant and socisi security
taxes on behalf of the Entartainment Act. N

9. The person signing this Contract on bdhalf of the Entertainment Act harsbry reprssents that he has
suthority {a) lo sign on behalf of Emmunmom Act, and (b) to bind Entartainment Act to periorm umqulrtd
harein,

0 The additional terms located on tha reversa sx3e of this Contract ace hevady incorpareted by mform
as if fully slated hevein.

Ray Hair -_ ENTERTAINMENT PRODUCTIONS, INC.

e —— 4

Nawe of Ertavtainmant Act
Acting Az Presidant

_Poda mﬁﬂi_ e

fenton, Texas 76201 .
oy T T Tawe Zie Cone

Tatephone Number 817 / 383-2780
e WOION + b sse AT G T _J

. . ~ 13

[
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Additional Terms and Conditions

11 Govesning Law. This Contract is baing executed and deliverad and is intended 10 ba perta,
, the State of Texas and the substantive laws of the State of Teaas shali govem the vaiidity, constru.

enforcemant, and interpratation of this Contract - .

12 Entirety and Amendments. This Contract embodies the antire agresment batween the parties,
supersedes all prior sgreements and undersiandings, if any, reiating to the subject matter hereof, and may
. be amended Only by an nstrumaent in writing, executed by the party o be charged therewith.

. 13 Pariles Bound. This Contract shail be Dinding on and inure to the benefit of Entertainment Act and.
— Entertainment Productions and thelr respective suCCeisors. AsSigns, execylors, administiators, neirs.
and personai repressniatives ’

14 invalid Provisions. !f any provision of this Contract is hald xo‘bc illegal. invalid, or unantorceshis,
su‘cn provision shall be fully severadle and this Contract shail be construed and enforced as if such tilegal,
‘ invaly, or uneniorceable provision had never comprised a pert of this Contract.

18 Equipmaent. Entertainment Productions shail make ari&ngements with the Place of Engagsment
for staging. astra lighting, and sound equromant. &l{c

16, inadility o Perform. The obligation of the Entertainment Act to perfarm is subject to failure to per-
form for rassons of sickness, accidents. riots, sirikes, epidemics, Acts of God, or any other legitimate
conditions beyond its control, provided that it Entgrisinment Act hay mere than pns member and if a
- ' mambar 13 unasdie to perform, Entértainment Act SHail use its best storts tasupply 8 substitute membar
scceptlabie to Entertainmaent Productions. ‘ -
, . 17 Refund of Consideration. Entertainment Act agreas {o refund to Entertainment Productions a.
considsration pard under this Contract if Entertainmant Act is unable orfaifs to perform as required herein
€01 reasons other than the breach by the Client of the Contract betwsen the Client and Entertainment
Productions or the breach by Entertainment Productions of this Contract, 4

.

18. Deferral of Payment of Canslderation. Notwithstanding Sections § and § hersof, Entertainment
Act agrees that it shall not be entitied to démanbayment of the consideration due 10 it under the terms of
this Contract from Entertainment Prodyctions until such time as Entertainment Productions shail receive
such conqa}mon trom the Client. Should Entertaismant Productions find it necessary ta file suitagainst

Clisnt for corsidaration for the services of the Entertainment Act, Entertainment Act shali not be entitied
1o payment {rom Entertainment Productions untii finat getermination of such suit against the Client in favor
of Entertarnment Productions. In tha event that Entertainment Productions shail recover only & povtion of
the considerstion due 10 Entertainment Productions undar tive contract between Clientand Entertainment
Productions. the amount payadle to Entertainment Act undar this Contract shall bear the same ratitothe
consideration specified in Section § of this Contract as the amount paid by the Ctisnt bears o tha tota!
. amouni payabie by Chant under the terms of the Contract batwesn Entertsinment Productions and Client.

19 Mmr\ Feas. If any action 8t i&w or 11 equity is brought to enforce or interpret the provisions
of trus Coniract. ihe prevailing party shall be entitled to reasonable atiorney's fess in addition to any
other rehet to which it may be entitied.

3

'

]
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0 ' ’ ﬂ .
¢+ —~wetwaess __ Reyaand X. Nalr Sr. 4%/s Yesoe (h-ummar referred
- to as "ARTIST!) sad ﬁé; m tion (bersunder referred
to as "'PURCGHASERY), -

N {s i mutually agreed batwesa the partise as follows;

« The PURCHASKR hereby engages the ARTIST and the ARTIST heraby egrees to

perform the engagemeat hereinalter providad, upom all Ql the terme and condi
tion herein set forthy

T - l. . PLACE OF ENGAGEMENT _ Don Miguals Restaurest & Sag~

Exact address 5210 Baltltne Road, Addison Texas
2. DATE(s) OF ENGAGEMENT Nouday, Nay 3, 1982 through Setwsy, Koy 29, 1962
3. HOURS OF ENGAGEMENT _iogday through Setypdey, 9030 ome t0 1130 mme

S. FULL PRICE AGREED UFON _$1850,00 par wesk (sightem hundred and fifty

-

x dollars & weak)
Al payments shall be paid by certified check, money order, bank draft,cash er
earporstien check as followss .
(a) $ == shall be mid by PURCHASER to and in the sams o(‘

ARTIST'S agent, NOT later than

&) § 1,850.%0 shail be paid by PURCHASER to ARTIST not later than
s
<« - __Yonday {the following week)
- 6. s '

ECIAL
' 1?:5. pgovmmumumnssmm
2) T rowp 45 nade © of 5 wasteisns Nonday throggh Thirsday and 7 susiolans
@ Friday snd
K 3§mm:mmmhwwmmmnm

: ~ Don Nigwal Restaurmat & Bar ip not responsihle for susieiens instrumacts.
' SmexmﬁnhdmnnIIﬂWmtmtmw
susicim who does not phy during scheduled .
6) Don Migusl RestsusTant & ‘«r has the q;(.i.n
' 6§ day weuk ‘o $2100.00 (ARTIST)
per week 1€ thay se By : ‘
u ‘MS.N. .
AL coples.must b t od
o retuee (PURCHASER) é/zf—( /né
2 o By:
Address: . / 1/;" M
by =
. .
. A Cun AT -
o 104
]
. . N
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ya! / .
‘ ContraetiApril 10, 1982

ADDENDUM TO EL ¥ ENJX cmuaaxxr;ma AND Rammond N, Exir Jt, &/%/s Iaxc

"it e agreed and understood by and between the parties hareto that thie
Agreamaent e ot subject to contributione ! the A, F. M. &k E, P.'W. Pensi-n
Waelfare Fund, or any other peasion fund, and Raymond M, sir Jr, -
warrents that Oparetor ig is no way obligated to make any coatributicas either
directly to such fund, or to acyoue oo bahalf thereod

A ]
"It is underatood and Agreed by and between the parties hereto that, at all

tinee during the term hereof, Mymmd M, Esir JSr. shall be, and act as, an
Indegendeat Contractor, Neothing herein shall be coaetrued to conetitute
Raymond X, Katr Jr. A? agente or employees of Operator, and neither
Raymond M. fadr Jr, shall have any authority whatscaver t0 bind &gp-utor

io any manner whatsoever.

¢ Raymond X. Hasr Xr. sha!l ensure that his/her employess, or other
parsons within or undar bid/her control, comport themeelves in an orderly mapner
at all tinles when va Operator's premises, * Intoxication or the uee of chacens or
lewd language, or gesturs, within the eight or heariag of patreas of Operator's pre-
mises, by Leadar or agent ar employas of Leader, shall be cause for immadiate
agd summary cancellat of this Agreamaent at the sole and absolute discretica o
of Operator, without racoupes by Leader or his/her agente of amployses. "

"Operator shall have the right to request changes in the repertoire performad .
by Leader, and in the manner of parformince., Leader agrees that, upon euch re-
quu: ty Operator, he shall comply {orthwith with euch request by the Qpaerator,

It is further underetood and agreed by and betwden the parties hereto that the per-
mance of this Agreemant by Leader is «xpresely made eubject to proven detantion
by sickness, and that oeither party shall have recourss against the other for non-
performance’df thie Agresmaent ecca-iun-d by accidente ) rioty otrikes, cpid-micn.
acts of God, or any other h;itimat- condifione beycad coatrol of the partiss
hereto. v

- -

-

¢ Raymond M, Hair Jr. further agrees to comply with all applicable
lawse respecting .mplaymmt, whether municipal, county, state or faderal "

""Ta the extent permitted by applicable law, nothl.a‘ in thie A;r“m-nﬁ i1
aver be 50 construed ae to interfare with any duty owing by any mueician
formmg hereunder to the Federation pursuaat to its Conetitution, By-Lawls, Re-
]Mhﬂl and Ordere,

I‘,.

' Raymond M. Radr Jr, will take hie/her normal breaks and managemant
hae the right to have  Ragywond X, Eair Jr, take additonal breake whenaver
masagement inale it ie neccasaary, ¥

f/ - &

Q | 137
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PRa ALERSERE o EAL L b e TN -
- -

w - ' n
. Thiy cont: 10t mude this 2Bth day of June W 1983 _ between Metso
Pon. tnc as pjent for fert uorch mxtnn B {the "Owner™)
and dinfy and _Jg.vhtmx_ggpi e el L. _. Athe "Ar [ S I

* . - .

1 NAME AND ADDRESS OF Perack o ENCALLMENT:  The Artiat heseby agroees to

peffoom as horernafter specifwd at 2 pg CRITTAC]

-~ o Fort werth, Tgses 7§LQ1 -
- - -

.
2. DATES AND TINMES OF PERFURMANCES. The Artist shall }hifom as hereinaltar
specitagd on the following gates and at the times specified On each such data:
Soptember 3. 19n4 :nrough Decamber 1, 1984 - monday thru Thuudax 9:00 p.m. to }:00 a.m.

ir:day and Satur.. sy 9:00 p.m. to 1:30 a.m, )
3 .

-
3 MEMBERS, GF ARTIST: Each person. including the leader, comprising the Artist
1% a5 follows: . :

X -

Such Teadss | Shalt Nyn any required ropuceunzs and any requu-d musicians that havc
nL been hired at the date hareef.

3

4. TYPE OF PERFORMANCE. Artist shall provide the following personal services
a1 entertainescs (sp.cuy whetMMr sinqer, h.md. dance.’ stage show, bdbanquet. ete.):

_bance Rapd -

——— e —

S. COMPENSATION. Owner shall psy Artist fOr sscvicos Pursudnt to this Agressent
as follows {include time and amount of payment and room and food allowance if

provided): 51,80 ger veek to be paid ot end of perfommance on Satupdav plus Qe

$leeping . £0 to SALY:

The lrader shall distribute such Cash amounty .monq the person¥ Comprising the .\(tut
as provided Lplow and provide tho Ownergvith foceipts thercfor from such parsons.
. .
Namg Amount

Al {
A5
- .k
-~
\ 1]
, .
' 138
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7. W‘Lmuw The Artast agieen to .ntryr'u punctually 4t the hous Lappornted
ftor ail Aedearsals and performances,

ki ] NUT TO PEIFORS ELHPWHERE. During the peried 0! engagoment 1n this Contract,
thr Artast wnall not at any tiew fferm St any place except as spocified below
withaut the priar written consent ol Owner _____ggg_rhddg_qd\g . e

94 EQUIPHEN’I‘.‘ Other than the exiating sound system of the place specified an
Paragraph 1 hereof, Owace shall not ‘be obligated to supply anythiny to be utilized
by the Artist in performing under thi, Cuntiact Tha Artaut .lq'ru\--. that nwueh exinting
sound system 1s adequate for porformence undesr this §ontract and any extra sound

Lyuipment ot ather equipment to be utilized in such pesformance will be obtainsd and
paTi? Moz by the Artast.

10, CALAMETY . It 1t t» ampassible or impractical for the Artist to give a
perfogmauce At any of the times speciticd herein because of slg:xn‘\'ss. accident,
"f calamity, fire ar any other similar cause, ghe Attist shaé¢l pot be untitled to
“ e aive apy Compensation for any jertormancd so Prevanted, and & proportivnate part
ot the compensatson provided for an thas Contract shall be deducted.

11. CANCELLATION. It Artist fails to perform or otherwise comply as provaded

aefein., Ouner may immediately terminate this contract without notice, and the )\:t'u‘t

‘ shall be entitled anly ta such proportionate part of the salary specified herein as

the Arti19t shall actually have earned prior to such Rermination. In addition, Owner
may cancel this Contract at any time by giving Artist 30 days prior written notice
eMerpof . 1f mailed, such notice shall be deemed to have been given when deposited

1p the United States marl, postage prepasd, addressed to Artist at the oddress
specifred helow,
12, o 21 Artist wasFants that tets conduct while on the prumises of

performance hoie umier {1) ahatl in all respects comply with 1ts

r*s enterang this contract and {i1)

).ucal or other governmental law,
.

(ener and at
representat yons made as an tnducement to (Wne
shall nat vialate any applicable federal,, state,
requlation, cwode ar ordinance.

L1, TARES The relotiopship of Artaist (and each mombar thereof) to Owner
shall be that of an indepoendent contractot. Nothing herein shall be deemed to make
Artist an employee of Owner for purposes of payan‘FICA. FUTA and federal and
state unemployment amd witholding tazes, the fayment of which shall pe the sole

responthility -)(i Artist.

’ -
14. BINUING LFFECT. Thiax Contract shall be binding on each member of Artist
[whrcthiee mow ot hortafter a4 merlmr Thoteat) The party exvcutang this Lonttact an
Lehalt Of Artist represvats that verh mumbor of Artist has egreced to be Lound

heseby. . . ‘ s

) {, ‘ X
i 13 |
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1% LIAMILITY OF ONNER.  The Gwnoi shaeil have no laabsllty with reqapect ,
to the thete, damege oF other loss of the instrumants or equipment of the Artist
patwithstunding the fact that the Owner may designate .an arcae Qn Owner’s presmises

where such in.truments and equipment may be stored or deposited. The Artist
shall be solely responsible for such instruments and equipment and the safety,

dhercot . - .

IN WITNESS WHERSDY, the parties hereto have caused this Contract to be duly
.

exccutad as of the date first abuve written.

1 ’

/ -~
ARTIST f 1 . .
- \; T e /s / /
R . ,
BY_ . W\ l:‘( N e .
JOHNNY CARROLL -
YOV Comaerce se. Re. 1, box 42 a
Street Addrass . Street Address
_Fott Worth, Tenss 76102 ‘ Codley, Trxas 76044 R,
Crty State . Zi1p Cado City State 21p Code
B11/315-7000 . 1-189-3290 ! !
- o ———— T o e R VP S
Telvphone Number Telephone Nusbur ,
2
’ﬁ
P o
‘
& : s
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‘ S
s of this Coptract to the

Notwithstanding the provision
1ly agree as follows:

Contrary, the parties hereto mutua

;. The “employees®” {and musicians), as the term in
uced in the Contract, areg independent contractors and sh. .1,
%

Such employees shall be

Le decemed and treated as &g uch.
deral and state un-~

l1iahle for payment of FICA, FUTA and feo
emp oyment, withholding and other employee taxes. i

J . A
r shall have no supervisoln and/or
serivces by the musicians
e leader is not the agent

2. The Employe
control over the performance of
pursuant to this contract and th

Fmplayer.

of

3. The musicians wvarrant tbat their performance and
their conduct while @n the premises of Employer shall in all
respects comply with the representations made as &n induce-
ment to the execution of this .Contract and shall not violate
any applicable federal or state law or regulation or munici-

pal code, ordinance or regulation.

If the musicians fail to perform or ‘otherwise comply
as provided herein, Employer may immediately terminate this"
Contract without notice, and _the mucisians shall be entitled
only to such proportionate part of the compensation specified
herein as the mucisians shall actually have earxned prior to
such termination. In addition, Employer may cancel this
Contract at any time by giving the musicians 3 days prior

written notice thereof .

§.

+S. The Employer shall have no liability with respect
to the theft, damage or other loss of éhe instruments or
equipment of musicians engaged by‘Employer'pursuant to the
-Contract, notwithstanding the fact that Employer may desig-
nate an area on the premises where such in uments and
equipment may be stored or deposited. e musicians shall
be solely responsible for such instruments and equipment and

the safeoty thereof. N

6. The musician agrees to attend rehcarsals at rei}0n<
able times mutually ayrecable to musician and cmployer.

7. Fhe musician hereby agrees to appear punctually at
the hour appuinted for all rehe and performances.

8. During the period of enqaqement'specified in this
the musician shall not at any time perform at any

Contract,
place cxcept as apecified ‘below without the prior written

consent of Owner
" e e e e e =e . S
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s, 1{ it is impossible or impractical for the musician
’ to give a performance at any of the times specified herein
because of sickness, accident, calamity, fire or any other,
cimilar cause, the musician shall not be entitled topseceive
any compensation for any performance so prevented, and a
proportionate part of the compensation provided for in this

Contract shall be deducted.

: 10. This Contract shall be binding on each member of
_Artist (whether now or hercafter a member thercof}. The
par:y executing this Contract on behalf of Artist represents

that esch member of Artist has agreed to be bound hereby.

OWNER

)7

\ -
“ ARTISY ‘

\ . .

A !
o/ 4" ’//«’/

11‘; Tha parties agree that on special occasions that the Artists (Judy &
Johnny} will be reqguested to play special events and with a minimunm (2) week
notice will inform Management and, in addition, will provide acceptable rcplaceig/;7

ments and arrange for payment ditect.

| | 3

ERIC
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: METRO HOTELS, INC.

p .

& P METRO ENTERTAINMENT SERVICES
PRI 6060 North Central Expressway, Suste 122

: ‘ Datlas Texas 79206 ,

{214) 3690943

- . N
THIS AGREEMENT ismadethis © . dayo! R L. D mmwg,A_._.*_.. /
heresnaiter referred o as ARTIST(S}and . RESSCE VAR e Trengmatter
relerred 1o as PURCHASER whmsiotnmat L ._._/Z S

£Y 1S MUTUALLY AGREED AS FOLLOWS:

H ARTIST{S) will turnish and PURCHASER wilt accept for the penod of the engagement herenalter

dﬂgnbod_ thetollowsng services . ... ... _ .. e ._. e e s
. . e atthe_ . _.....Howe
commencmqg[)nly) .. 198 ending (Day) _. . . .. R
2 During the penod of engagement ARTIST(S) group shall consist of notlessthan members.
as {otlows [Names) '
- . - :
3 PURCHASER resarves the nght 1o cance! inis engagement «f there are any Changes in above personnel
that are not previously agproved in wrnting
4 in consideration for the above services (e be performed mmnq‘me term of the Agreement PURCHASER
: '

shall pay ARTIST(S) as lollows

o

] There will be absolutely no idvances or graws against paymenis .
3 Remarks )3 i R N
; ’
H tts un&‘twmm ang sgreed that ARTIST15) shali perform g an indgpandant contraclor and not #s an

empioyee or aqent of the PURCHASER and. as such. ARTIST(SY shal! have the soidand excluswve
control ovee (he means, method and detals of fultitiing gRT!ST(S) obiigations hereun

the perlormance Limes which, it 18 agread. are within the sole diaretion of the PURCHASER

8 ARTIST(S] agrees to perform and discharge all abhigations hereundaer as an indepan
undar any and ali laws whathdr existing or enacted in Ije tuture. 1n any pertaining 10 engagesment
under this Agreement inciuding, but not limiled 10 Social Securnty laws, Workman's Compensation
ingurance. income taxes State Employment insurance taxedfor contributions. and pubhc habihity
insurance 111s furthar agraed that the ARTIST(S) wili ndemmfy and hold PURCHASER harmiess from .
and aga:nst any and ail claims fosses. cost {inciuding attornay's {ees) and losses whalsoever @ansingn
any way out of ARTIST(S) performance under this Agreamant

Q Commencemgnt of engagement together with physicai detivery ol this contract ta ARTIST(S) of his
rapresentabve shall ba deemed an acceptance of all tarms hsted above. by the PURCHASER of the
emertaqnment /

. o . e e At XY M
R ~ e ™
)

Q y 1 43
ERIC | -
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This Agreement shali be governed_by the taws of the State of . a00 sy el Al dinprib g

arisng heraunder shail be settied by the courts of saud State 1n Do ewert Inat ARTIST(S) teach uny of
Ihe Covertanty contaned m s Contract st Puretiases i 15 id To ulstam Bl oot pagsains v dedned

ARTIST{S} shal!l be hable lor ail of PURCHASER S LOsiS. tnCIUCNG withOu! IHMabhion, 1pasONaNe
attorney’s fees. Curred in oblaimng and enforcing sid retnf

. . . “
ARTIST(S) agrees 10 set up no later than 200 pm on apeming day of parfuemance Any exceplion to
this will be coverad by 2 phone catl 1o the. genardl manage: and/or 1004 dNd bevurage director only

ARTIST(S) musi provide theyr own Quithly sound system uniess otherwile instructed Speakors must
* be on stage whenevar postible L sacer assumas full labilddy 101 any injury 10 patrons cu® 10 equiNTaNnt
placed on dance {kar or surounding arcas

All volume jevals shall be estabiished no fafer than (ha conclusion of the first avomnq s performance
between ihe jeader and ihe lounge manager PURCHASER reserves the mght to cancel this
engagement and all tuture engagemenis at the and il any evening whén sstablished Ms areinfracted
by ARTIST(S).

Group members shall ba suitabiy attired both on stage and during off-working hours in the Hatel and
shau at all vmes conduct :Mmsewes in a resgonsidle coustesus and professionai manner

Drinking or smoking on stage shali be slnct!ijon-bdod

1
AR TIST(S) who are members of unsons or guiids, which may include ihe leader and/or member of this
un:t agree to accep! sole respons:diity tor complying with 1he rules and reguiations ol sawd union or
guiid of which they may be members

The ARTIST(S) are independent coniraclors and shall be desmed and treated as such. Such
employeas shall be hable fefpsyment of FICA FUTA and fedarai and state unamployment, withboiding
and other employed taxas

. .

The ARTIST(S) warrant that theyr performance and theur conduct while on‘the pramises of PUR-
CHASER shail in all respecis comply with the representations made as an ingucement to the axecution
of this Contract and shail notviolate any apphicable ledaral Or state law of reguiation or munstipal code,
ordina@nce or regulation

ARTIST(S) agrees durning the term of this Contract n(')t to accept directly or indirectiy. w.rhouzmq pror
wnitan content of PURCHASER any embloyment with, or render serviles [0, any competitor of
PURCHASER. or take any action inconsisient with the tsrms of this Contract

I the ARTIST(S) far to perform or otherwise comply as providsd haren, PURCHASER may
immediataly 1arminate this Contract without netice and the ARTIST{S) shai! be antitied only to such
proportionate part of the compensalion specined herein as the ARTIST(S) shall actually have earned
pror 1o such terminalidn in addition. PURCHASER may cancel this Ccmuct ateny ime by giving the
ARTIST(S) three days priof wrilten nolice thereo!

The PURCHASER shait have na habiity wilh respect o the theft. damage or oth&r ioss of the
instruments or squipment ol ARTIST(S) engaged by PURCHASER pursuant to the Contract. not
withstanding the fact that PURCHASER may designate an area on the prenusses where such
nstruments and equipment may be stored or deposited The ARTIST(S) sntubasolcty responsible ior
such mslmrmn!s and equipmant and the safety thereof

The ARTIST(S) agrees (0 altend rehearsals 4t reasonabie himes mutualiy agreeatie o ARTIST(S) ang
PURCHASER

The ARTIST(S) herehy agrees 10 appedr punclually at the hour appdintad 10: all renearsals ang
patlormandes

e e A e s ARt bl N
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(Y} During the peried af engagement specified i this Contract. the ARTIST(S) shall not at any hme
partorm at any place except as specitied below without the Rrior written consent of the PURCHASER

25 1115 impossible or impractical for the ARTIST(S) o gve d performance at any of the imes specifrad
. herein Decause of sickness accident, calamty fire or any othar smuiar csuse. the ARTI{ST(S) shail not
be antitled losaceive any compensation lor any perlormanca so praysnted, and a proportionale part of

the compansation prowided fof in this Contract shail be decucted

26 This Contract and the rnights and obligations 3rsing nereunder are personal to ARTIST(S) and
PURCHASER and may not 1n any way ba assigned by ARTIST{S)

27 This Contract contains alt of ihe agreements and conditions made between (he parties hereto with
respect to the subject naiter herect and may not be modified ovally or in any manner other than by an
agreemant in wiling signed by the paries hereio of thetr respective leQai rgpresentatives.

28 + Ymis Contract shall be binding on each member of ihe ARTIST(S) (whather now ov hereatter a member
thersol } The party fxeculing this contract on betuit of ARTIST(S) reprasents that each maember of
ARTIST(S) has agresd lo be dound hereby.

29 The ARTIST(S) must furmsh a Ceruficate of Insurance showing proof of sutomobite fiability insurance,
¢  pubhc tabiity nsurance and worker's compensalion insurance The hability insurance must have
Cmiimm mats of  100,000/300,000 bodily imjury and $0,000 property damags and the worker's
compensation coverage should be in hmis a8 reQuired by the Stata Statute and §100.000. Employer's
habsiity The Cértificate of Insurance should provide the holat with tan (10) days notice 0of changs o
canceliation The Certificate must be received by ihe hotel priar 10 any rehearsals of performances

2

30 A 15% fge shall be daducted from the face of contract by PURCHASER and pad directly to Metro
Entertainment Servicas Said deductionis authorized by ARTIST(S)to be withhetd by PURCHASER on
a weekly basis 10 be forwarded weekly 10 Maiio Entertainment Sefvices. :

AGREED TO AND ACCEPTED:

PURCHASER'S NAME ' ' LEADER'S NAME (Printed)

Amr;onzea Signature L eader's Srq}nahhe o T T
Agdress T Acdiess T )

Coty State 2ip City State Zp - -
Tetephone T.etaphone

aéohmq Agent " Telephone SSwor fed 1D v T o

C()‘NTRACH; MUST BE SIGNED BY ARTIST(S) QRS ALH‘HOHOZED REPRESENTATIVE AND RETURNED
WITHIN DAYS OF POSTMARK OR THIS ENGAGEMENT COULD BE CONSIDERED NULL AND VOID

. Mo p et @ nre Araare t 4 m ML b A e rak et e

:

O
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L

. | W
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-

Metro Hotels, Inc. Juiy.llg 1984
Case No, 16-CA-11694 -

ATTACHMENT "A"

-

The investigation failed to establ ¢sh that Metro Hotels, Inc.. had
coerced or fastrained iis employees in the exercise of their Section
7 tights, dominated and/or contributed financial support to a labor
organization known as Metro Entertainment Services, or refused to
meet amdnegotiate a collective bargaining ajreement. Rather, the
investigarion established that local 72AFM is not the recognized or
certified bargaining agent for any employees of Metro Hotels and s
not & party to any collective bargaining agreement with that corpora-
tion. Further, no demand to baggain was made unt{l the day this
charge was filed. There was no evidence presented or adduced to

 support the allegationg that any Metro Hotel employee has been coerced

o% restrained within the meaning of the Act. ‘ Further, the evidence
does not support the contention that Metro Entertatnment Services
exists in whole, or ia part, for the purpose of dealing with employers
concerning grievances, labor disputes, wayes, or rates of pay. Rather,
?he evidence reflects that Metro Entertainment Services was ereated

or the express purpose of securing entertainment sexrvices for Metro
Hotels, Inc. Since Metro Entertainmeng ﬁeriices is not a labor orgam-
{zation within the meaning of Section 2(5) of the Act, there can be no
violatfon of Section 8(a){(2). Therefore, I am :Sepning to issue
complaint in this matter.

¢

w-1a}
&r
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. . AMERICAN FEDERATION OF HUSICIAHS,-LOCAL 72

[ ]
I Johnny Carroll, Rt. 1 Box 47, Godley, Texas 76044, employee of

METRO INNS an Fart Worth, Texas, employed as a musician, hereby

’ authorize the American Federation of Musicians and the Fort Worth

-

« Musicians Union, AFM Local #72, to represent me for the purpose of -
collective bargaining, respecting rates of pay wages, heurs of
emp loyment - or other \conditicns of emp loyment, in accardmce with
appicable Tow, ' o GP&
,g/ v/ N &%»

/gate signature

Exrmr
tto0 ' . :
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¢ +

N'\ AN FEDERATION OF MUSICIANS, L. . 72 .
. -

I, Judy Lindsey, 1700 Parkridge )‘erNCe,- Arlington, Téxas 76012, emlpoyee

of METRQ INNS, l‘INC.. Fort Worth, Texas, employed as a musician. hereby
;uthorize the American Federation of Musicians and the Fort Worth Musicians
Union, AFM Loca; #72 to represent.me for the purpose of collective bargaining,

respecting rates of pay wages, hours of employment, or other conditions of
t
employment, in accordance with applicable law.

/- ’ i " - ») !
. .

Pl ., s v
‘s ‘, . . :
date 1

[

. T 'signatlre ’

T s T
F123/
-

¢ -

* \u

N ‘s

|

i

1

A0 234 o - wY L7 1
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N AMERICAN FEDERATION OF WOSICIANS, LOCAL 72

+
a

I, Mark Anthony (RIEDERER], 23‘03Mnte Carti: #8, Arlington, Texas 76015,
ew‘ioyee of METRO INNS, INC., Fort Worth, Texas, employed as & msician.’ f
hereby authorize,the American I'Federation of Musicidns and the Fort Worth
Musicians unian: AFM Local #72, to represent me for the purpose of
collective bargaining, respect-'ing rates of pay wages, hours of employment,

L

or othef conditions of employment, in accordance’ wjth applicable Taw.

':.T‘r";‘"/ i N

<

C
'ﬁit'ém*‘_—*‘thw_ ' T signature 7 .

X o

‘df‘J;
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AMLRICAN FEDERATION OF MUSICIANS, LOCAL -72

A ‘r ) ‘_
N 1. John Hogan, . '\.

-\h— employee of METRG INNS, INC., Fort Worth, Texas, employed as a musicia:,

‘ hereby authorize the American [ederation of Musicians and the Fort Worth

" Musicians Union, AFM Local #72, to represent me for the purpose of
collective bargaining, respectfng rates of pay wages, hours of emp lbydent,

L
or other {NKitions of employment, in accordance with applicable law,
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w
- .
. 4 . [ . . AR BT .
' .- . UNEe D TATES OF AN HIC A _ .00 NOT WRITE IN THIS SPACE
. NATHONAL LABOR RELATHONS HOARD Cave Date Fowd
. CHARGE AGAINST EMPLOYER 16-CAL11/78 871/84
'N“lu( nuns r.u A0 Origunat acvd & mnnﬂ u m :nugi'—mn NIRE lewoc\.l m«m m m ng»uun M e -nng'd -ntou aor
W AL FECaied or it SEGwHAG e i m e
T EMELOVER a(‘.Anmf WO c"ﬂf:s QA«)ucnv ) 1
- vyl S [p—"
4 Nama ot pioyer MI- TR HOTE L.x . INC. .\'nd m-r Q Hote 1 s & Numoer of .u.l.cd-nw,d
Entertainment burv;mes, xnc (Jnxnt H\pluyers) [ i
L ‘Am-zmluw.tﬁi ;n,.: -u.u I!P‘Mn B L Emsﬂuyw mmm—vn— R & Y_ﬂ:&honl [ -—P;
6060 N. Central Expwy., Suite 860 | jon, manderfeid 214) l63-9997 !
LUallas, Texas 75206 . ‘ e X}
! Type of E91a0NIRment {1aitoy mw —houmm ot ) q Idmhu w«w p:nshcl or m N {
0| Hotel . Hotel service . —'il
n “the mw«-m mmwamma L] mqagmqmqpf_mfrm mn&:;;_ﬂcm mm _T&t;choﬂl“)
L RV TP T Y] . 3 .............. - oo @R NEINE Lan¥ Relabone Act, ‘:

b On or about August 2, 1984, the above named employers
discriminated against their, employees (members of The Judy-~John
Band) as a4 result of their activities on behalf of the balow named
labor organization and to discourage qembership therein.
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Fort Worth Professionel xusicians As:ogucmn, local 72, AFM .
F “ Addtﬂ\!ﬂ/cﬂ ang numbu uo,- nau tnd Ichnmu T 4 Teephone Na
3458 Bluebonnet Circle, Ft. Worth, Texas 76109 927-8478
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American Federation of Musicians
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IETIER (P AGREFMENT
RIXIELANG SAND and SIX FLAGS OVER TEXAS 195/
. . by
This document will serve as a latter of Agreement between Texas 3

Plags LID., a Linited partnerahip of whlch Six Plags Over Texas, Inc. fs |
gerral Partiwr, berein refarred to as “FLAGS", manager and operator of |
m?m&:‘&,ﬁMWNMDmm.agm
of musicians, hemein. mefecred to a8 “ALLAN MORLISSEY®,
1. Allan . Morissey shall produce, present, axi perfom a roving
dixisland. band show at Flags during the 1984 seascn beginnid§e
May 6, 1963 with the last day being Ssptecher 3,” 1984.
2. Algan Macisgey shall provider necessary equipment to perform the d

moving show. .
3. Allan Morigesy perform ;x‘m 9:30 a.m. to 5:30 p.a. exch
dry. Perfommences will be at times. and. locations. spacifisd. by 4

Plags. Theoe will be no performance on one dayr per week to be

designated by Flags., The duration of each perfommance of the

- " show shall be between thirty <3m' and forty-five (45) minutes in
~iangth. X

4. Flags shall pay to Allan Morissey an hou;ly‘ra:e of $6.00 per

. member of the five (5) member band. In the event thers is less

five menbers per show Six Plags shall pay $6.00 per :hou:

7]
r lesk per band member missing. Band members will be paid for
eight (B) hours daily less forty—fivé" (45) qinutes for lunch
- break. The first check will be made available Friday, May 1l.
1984, Allan Morissey shall bear all payroll costs,
AN
LV
eyﬁ;/;}r
7;/:1;
4
‘ \
) - | ~
*
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-

Plag. shall have the apcm‘n. at its sole discretion, to cancel
this latter of Agreesant with (2) weeks writtan mt.icl by
showing good caues therefor, during the 1984 operating seascn.
mmmmumsmmxmﬁﬁ-mym
mmd,by:nm&puuubymotmm:m.mof
cmission by Allan Morissey, its agents, esployees or othrs for
Mit&fmmh. Further, it is expressly understood and
aymect that Allam Morissew: agreds to indenify and hald Rlags
harnlssm for the conssquances of the negligent conuct of Blags.
ancd: the non—negligent conduct of Allan. Morissey.
mmmmxhinmmabeﬁaum:y
m,mamﬂmso:om:mmm
(n connecticn with the production of the dixieland band show,
including a Certificate of Insurance of Worker's Compensation
withstatum:ylmits. |
Allan Morissey agrees not to use the names "Six P}.&;:S' or "Six
Flags over Texas” or any deriviation thereof without the priof
written consent of Flags. . - |

Allan Morilssey g.hall dress in wardrobe provided by Flags at

Flaga' expense.

1
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Allan Morissey's parsonnel shall be governsd by the ssme rules’,
of jpersonal condkct, dress and grooming as are Flags' personnel
axdi Allas Morissey shall, nzmwd.tunmc of Flags,

therefor.

m‘n‘.mm:hlupmﬁha: Allan Mocissey's e.xpeme
mitable mbetitutass for absant band mesbers.  Substitutes
sball. be grvernec by Sy seme tules of pecsonal conduct, dmess
mm-f Flags: parsonnel. sm:b;ix.mm
right to. oeject any: sobetituta provided by Allan' Morissey upon
atwwing: goods cause therafor. : - )
Ther show metactall shall be i keeping: with the desimd: image: of
FPlags;: such material to be reviewed and approved by Plags prior
to commencement of show production. ,Al.lan Morissey agrees the
fors, &ontant ,and perfommance of the show shall be in good
taste and shall péver contain any profans, obscens, or
objectionahle material. Flags shall have the right to raise
reagonable obiection as to cmwtibniéy with the image and
reputation of the pa:x ag a family-oriented amusement centar,
and Alan Morissey shall upon notice by Flags delete any
material which Flags considered objectionable, «profane or

~

ahacene .
\
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Flags s:all at all times have the right aﬁ'ﬂm; approval as to
 form and content of all shows performad by Allan Norissey.
D WITNISS WHRRECF, the parties heceto bave duly esscuted and
mmm@mma’n&pummurm.

"Allan Morissey® "Plags"™
BY: SDE FLAGS OVER TEXAS, INC.

Ganeral Parctner

:t ;

Vice Poesident & General
Manager

157
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‘Horr *_ orts CRroressionar [Jusicians  SsociaTion

3458 BLUEBONNET CIRCLE e FORYT WORTH, TEXAS 76100 °

Aggunt I, 1944

VYMOND M, HAIR, JR.

reutent e ety

Six Flags Over Teaas, Inc.,
t. S. Corporation Company
Littlefield Building |, ~ e
Austin, Texas 78701 . . s

~

Certfted Ma)l
Gent lemen:

-«

This letler is to be considered formal notice and as a formal demand
that you recognize the Fort Worth Professional Musicians Association

as the exclusive bargaining agent’for all musfcians who perform musical
services at Six Flags Over Texas, and that you immediately bargain

with resp to all mandatory bargaining subjects in connection with

such mustcians' present and future employment by Six Flags Over Texas,

Inc., and Texas Flags, LTD. ™~

This is lo Le considered an ongoing demand, ‘

1 will'be availabie to meet wilh vour representatives at 1:00 P, M.,
August 30, 1884, at 3458 Biue Uonnet Larcle, Fort Worth, Texas, If e
time and location are inconvemient, please contact us before August 24,
1944,

Very truly yours, .

~

Raymond M Hair, Jr., President
fort Worth Professipnal Musicians

Assocration, Local 72, AL F. of M, Lf/ .
RMH/hd ’
M et e the Univaersal Language of Manking'’
e Exm'7,y
Zsac
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PENTNE IO PP ! -t ) . . : C e
it s ' ¢
RS ME NS )G e -
.
e
' - Augusit- 24, 188¢ . - i/
: . . i .
Fort Worth Professional .
‘Musicians Associatio &
3458 Blucbonnet Cirf
Ft, Worth, TX 786108 '!
Dear Nr. Hair, . ‘ o C ( . : -
: . J ,

~

Vi

 BIXFLAUS

OVER Y_E x AS

“ v | 'r, \.

Please be advised that we will net be attending vour
requested meeting, as Six Flags Over Texas does nof at
this time carry any musicians on our payroll, nor do

we plan on doing so in the future. ' Musicians are either
provided by the appearing name entertxinment themselves
* {per contract) ar on a grogs contact b&sis

» : *  Sincerely, A\

h y
LC/bh

. PR AN

127
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. - L
Honorable William L. Clay, Chairman

. Subcommittee on Labor-Management Relations

.

Committee on Rducation and Labdor
United States House of ﬂcpratanca}dvgn
Washingtan, D.C. 20515 S

-

Dear Chairman Clay:

On behalf of the Actors Equity Association, a union of
over 30,000 professional actors, singers, dancers and
stage managers who work im the “live" dramatic and
musical theater, I write to state our vigorous support
for the Performing Arts Labor Relations Améndnents

(H.R. 1758 and H.R. 5107). :

However, because fof the nature of the live theat
,‘business,” the need for the amendment to section 8{f} of
the National Labor Relations Act (NLRA), which would bde
made by section 3{a) of the bil}, is of Myrticular
urgency., This amendment to the NLRA would extend to the
live entertainment industry the same procedures now
accorded to the ronstruction industry with regard to

pre-hire and union .shop agreements.

1 beilieve this is wholly justifieg¢ and in acecordance
with national policy. The members of the Actors Equity
Association and their employers face the same employment
patterns which exist in the construction industry and
led to the 1559 Landrum-Griffin amendment to sectivhn’
- 8(f) of the NLRA, Employment is largely casual and
usually of very short duration. The length of a
professional performer’s employment in the theater most
éroduccion
in which he or she appears. Many plays and musical
productions cviose the day after they ora\gr shortly
thereafter. Most jobs therefore are of less thap 30

often depends on the box office appeal of the

days duration.

Because of the short term life of most enterprises in
the theatre industry the use of the pre-hire agreement

is vital if ne%prediccability and stability

employer-employee lations is to be achiaved.

™~

NN, QULKBTEIN. LiME
« QETReN, LUBELL & LUSELL
RRANCH OF ASSOCIATED ACTONE

AFFILIATE OF FEDERATION INTERNATAINALE
Ay I BELLAMT At  ns O&S ACTEUNS

" INTERMATIONAL FEDERATION OF ACTONS

a
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i
As yJ: nay Xxnow, The <;suu of New York Theatres and
Producers -~ Natiohal Association of Leqieinuta Theatras
{the largest association of producers and theater owders
in the United States) supported similar amendments to
section 8{f) of the NLRA in hearings before
your committee i 1966 and 1977. This legislation is
badly needed. ’

. Currcnt?rm«icxonl of the m.m are clearly at odds with
1

the reSiities and long standing labor relations
practices in the live theatsr'sa Enactment of the
amondment to section 8{f) as contemplated in H.R. 1758
and H.R. 5107 wouid be a major stsp towards improvinq
1abor«nnmq|mcnt relations in the theater.

I would appraciatc it if this letter were included in
the hearing record on H.R. 1758 and -H.R. $107,
y

«

ncerely,

‘ )
. - )6 .
. ' K . Alan Efsenberg
. : ary

Executive Secret

AR/ 3t
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+ The Honorable William Clay, Chairman .
Subcormmittee on Labor - R ‘ -
U. S. Holise of Represaefitatives’ - , '
Washington, D. C. 20515 ‘ Y

Dear 'Congresiman-ﬁay‘: ‘

Our names are Willte Nelson, Paul English, Bee Spears, Bobby Nelson, Jody
Payne, Grady Martjn, and Mickey Raphiel. Qur group has, for a number of °
years, provided its services in perfqrmances throughout the United States
and many foreign countries under the|name "WILLIE NELSON AND FAMILY*, We
are members of American Federation of Musicians Locals Jpcated in Austin,

. Texas, Fort Worth, Texas, Nashville,/Tennessee, and Los Angeles, California.

&ifefis very difficult for most musAcians.. If we are to support ourselves

and our families in this professiafi, we need to be able to bargain collectively

gitn those who employ us. ' .

» We support Sepate Bill 281 and House Reso1ution"§107 which would assure that
mus icians have this right, and we urge the (ongress to adopt this legislation.

We'respectfully request this statement be included in theé documents under ’
consideration.during the forthcoming Subcommittee hearing respecting this
Tegislatieon, ' _ .

i
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NATIONAL ASBOCJATION OF ORCHESTRA LEADERS, .
. = New York, NY, September 14, 1965,
Cong n Wirtiam L. Cray, )

Chaurntan, Subcommittee on Labor Management Relations, Room 251 Rayburn
; . House Office Building. Washington, DC. o
‘ Dsar ConorissMan: | represent the National Association of Orchestra Leaders
(NAOL) whose members since 1959 include 8000 musicians comprising:
(1) Orchestra leaders {émployers of musicians);
(2) Partnerships-co-ops (self-employed musical groups);
(3) Singles (individual musicians who always perform alone); .
= (4) Contractors {usudlly a performing member of an orchestra (See Group No. 1
- * - above who for agreed extra-pay, hires musicians for thg involved orchestra leader
* employer); and N .
(5) Supervisors (of musivian) within the meaning delineated in the Act.
'* The basic problems confronting the American Federation of Musicians and its
Locals were decided in the following leading cases which ambong 200 were:
' Bartels v. Birmingham, (1947) 332 U 8. 126, 67 S.Ct. 1547.
' Carroll v. American Federation of Musicians, 295 F.2d 484, 486 (2 Cir. 1961).
Carroll et al. v. American Federatioh of Musicians of the \US. and Can. et al.,

o {CA. 2, 1967) 872 F. 2d 155,

. Carroll v. Associated Musicians of Greater New York, 183 F. Rupp. 686 (S.D. N.Y.
- 1860); affirmed 284 F.2d 91. .
Chicago Federation of Musicians, Local 10, Etc., 153 NLRB 68.
Claim of Miller, Appeal of Amigone, (1941) 262 @p . Div. 385, 20 WN.Y.S. 2d 51.
Cutler v. American Federation of Musicians of .g& Can., (C.A.\2, 1963)316 F.2d
546 cert. den. 375 U.S. 941, 8¢ S.Ct. 346.
Cutler v. United States, (1960) 180 F. Supp. 360. . _ *
Mark Hopkins Inc. v. Cal Ete. Com., (194%) 86 C.A. 2d 1b. ;
Orchestra Leaders v. Musical Society, (US.D.C. ED.PA., 1962Y 49 .
R Peal;z§ v. Grier, (1942) 53 C.A. Sugé). 2d 841, 120 P.2d 207.
«  Welllems v, US, (C.A.7,1942) 126 F. 2d 129.
Don Glasser,, NATL. Assn. Orch. Ldrs. v. AFM, (1966) 165 NLRB 110.
Hilton et al, v. NLRB-AFM LOCAL #4638 (1982) 24 Cir. C.A.
Orchestra Leaders v. AFM LocaL’/SOQ, 225 NLRB No. 74—contempt. <A
Orchestra Leaders v. AFM Local #3802, 126 NLRB 29—Court enforced. |
My client, in addition, participated in some 200 NLRB cases wherein the Board in
othe vast majority of these cases, ruled in favor of the Association and also found
" that orchestra leadets, partnerships, singles were independent contractors.
Since 1964 the AFM has, by ten Bills presented to Congress, vainly ht to re-
.verse some of the leading cases listéd above as well as practically all of the 200
NLRB cases referred to Ve, .
In other words, the A has, since 1964 tried unsucdessfully to obtain from Con~
gress substantially the same new legislation as it now seeks by S.281 and H.R. 5107.
More bluntly the AFM stands’ before Con as a loser habituated in that role by
ten previous failures. They were: H.R. 11238, May 13, 1964; H.R. 8441, July 20, 1977,
H.R. 7401, May 20, 1980; H.R. 7402, May 2(, 1980; H.R. 4376, August 4, 1981: H.R.
4377, August-4, 1981; S, 2025, September 8, IBS%H.R. 4377, August 4, 1981; 8. 2925,
September 17, 1982; H.R. 1758, September 1983; S. 281, September 1983. .
‘or the reasons set forth below, we argue that it should continue to fail with re-
‘spect to 8. 281 and H.R. 5107. .

Enactment of those two bills would mean (among other things) as Ned H. Guthrie
AFM's National Legislative Director admitted in a letter dated February 25, 1983:
"*All musicians. including the leadercontractor * * * will be employees * * * of the
business entity wha purchases their services.” . ‘

. Orchestra leaders” co-ops, singles and contractors whom State and Federal Courts
recognize as independent contractors become employees. )

By the mere magic of new legislation, the meaning of words (established by hun-
dreds of cases since 1959 is radically changed to serve AFM's pur . What is -
more. important is that the constitutional rights of hundreds of orchestra leader em-
ployers, co-ops, singles and contractors-independent contractors are arbitmn}y repu-
diated by the stroke of the legislative pens. Congress after much debate defined or ’
implied the standard -l?egal meaning of words like “employee,” “employer” and “in- "
dependent contractor.” By the almost thoughtless device of now changing the mean-
ing of these words, approved by CongMess and the Courts (State and Federal) the
AFM presumes to junk long standard meanings to minister to AFM laziness about
trying to persuade musicians to join AFM or its locals. . '

' kY ~
‘ . .
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Aftér Representative Thompeon introduced 41.R. 8441, AFM solicited cosponsor-
ship from &mtor dJavits. The lattar phoned NAOL uh;r;ixfur its views on that Bill.
Mr. Peterson wrote to the Senstor a 3-page letter with exhibits, explici is op--

ition to H.R. 8441 (practically identical with th#Bill now under tion).
Senator, as a result, refused to r the AFM Bill. ‘ .

One of the arguments used by A in its advocacy of S.281 is the mistakenly
alleged similarity of $.281 with the exceptions written into the Act representing the
construction and the garment industries. Mere reading of the relevant part of the -
Act (Section “(e)”) dispels the alleged similarity. Further to equate the music indus-
try with the construction and garment trades and ind is utter nonsense be-
cause construction and garment trade unions (unlike the whoee members om-
prise for the most () orchestra leader employers; (b) music contractors; (c) supervj-
sors; (d) groupe that are equal partners and (e) singles-all indepsndent contractars)

: /gio not have as members, independent contractors such as that we describe above,
le. emgioyem, contractars, supervisors, partnerships.

Further, the AFM in an admisgion against its intercets, admits that the intent of
these Bills is to-change the status of their member independent contractors and
non-member independent contractors to that of employees,-for Page 4 of each Bill
asks that “any individual having the status of an-independent cgntractor who is en-
gnmto perform musical services shall be included in the term, €mployee’.”

is Association is not alone in our efforts to combat this self-serving union plea
for s privileges. The following National Aseociations also voice their opposition
to 5.281 and H.R. 5107 and are preeenting their opposition papers to the Committee
within the next two weeks, Opposing Associations include:

The American Hotel and Motel Association, the National Licensed Beverage Asio- -
ciation, the National Restaurant Association, the Internationai Theatrical Agents
Association, the Right To Work Committee, the Outdoor Amusement Businees Asso-
ciation, the National Ballroom and Entertainment Association, the American Motel
Inns Inc., the American Association of Clubs, the Conference of Personal Managers, -
the Allied Musicians’ Union, the American Musicians' Union. :

There will be a large number of State and Regipnal Associations that will be sub-
mitting opposing position papers. ‘ ‘ :

The proponents of the bills, the present and the ill-fated bills, when teeufymg :
before the Hougse Labor-Management Relations Sub-Committee in H.R. 8441, sai
‘gx::rréglother tHings, that the industry as “been attacked by * * * confused Labor

n‘rast'gimrs‘!b B . .

The Musicians’ Union was not alone in its criticism of the National Labor Rela-.
tions Board, particularly the General Counsel and his staff. The National Associa-
tion of Orchestra Leaders when attemfting to compel the then General Counsel,
Mr. William A. Lubbers to follow the rules as they concern charges filed against tife
parent AFM and its many locals, Kis Associates advised that we shoiild not file too

- many charges and “give the union a chance to straighten up its act.” Despite the
fact that charges have been held in abeyance in Mr. Lubbers’ office, as long as three
years, we argued then with Mr. Lubbers’' associates, that they were providing spe-
cial and unusual relief to the Musicians’ Union whenever they “ples bargain.”

One incident stands out and that is at the time Region #29 recommended crimi.

" nal contempt and was about to proceed to enforce contempt. But Mr. Lubbers or-
dered the entire file to be sent to his office who then Kermitmd the President, the
Secretary and Treasurer of the AFM's Iarsest local, that local’s attorney and the
parent's attome{rvto visit Washt n and “plea bargain” which was granted. Qur.

uest to visit Washi n was denied. The result? An informal Settlement. Time
and time again Mr. Lubbers and his associates have laid out the “red csrpet” for
the Musicians' Unien's officials and their attorneys. As recent as May of this year,

#the attorney representing a west coast local was invited to the General Counsel’s

" office to discuss a charge that this Association filed. This Association was not so in-
vited. The Association advises that its files showing that Mr. Lubbers and his Asso-
ciates havye violated the rules in many instances. )

Then, the most flagrant abuse by the General Counsel and his Associstes resulted

. in a Settlement favorable to the union despite the fact that complaints were issued
in 50 cases, consolidated, hearing dates were set throughout various principal cities. -
Mr. Raymond Green, Attorne ni%agx‘on #2, New York was assigned to try these con-
solidated cases nationwide. However, before Mr. Green a member of the Asso-
ciation were to travel to the various cities where the hearings would be held, the
General Counsel ordered the complete file sent to Washington and after months of
delay, refused to issue complaints but rather over our ohjections, issued a “Settle-
mekr;t Agreement” later called an “understanding,” to which the Association refused
to be a party. .

< e
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Thmmmwlywmaofﬂninfuhmwhereme Aseociafion can show that
:.here Was mgthmg amiss {n the General Counsel’s office.”
At the apprbpriate time, NAOL wil} be pmpamd to offer these ﬁies for the congid-
eraticn of the Committee.
Respectfully submitted.(

. Gonrn\' . ScrMipT,
> S . ~ ‘ Counsel, NAOL.
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National Association of Orchestra Leaders
34 Metropolitan Oval, New York, N.Y. 10462 o mam‘u:tF

4 the local to sign, an R So:ucnnt Agresment gnd xotiec or face o

- vefial. Rather than face o trial, the Unfon President signed the LR Settle-

;‘nvt Agresmesnt and Notice stipulss .fm; that the unfon yill not sedlsm -Sake srv

£y

. ngt - . ‘aan

+ trade nave is X5, pr anv other gusical grour like Swangon's XIS because suct

nuuummmmmmmu Geps of the RIRB charj

&nd NLRB Rotice z%tached.

It all begas when the unisn learmed that Du:f'u a popular Minneapolis Restaur-
‘ant and mite spot eantrasted for the services of the Wayne Svangor XL5 who are
not mecders of the Unien. The Union then degan wvhat 4t believed was "inforza-
tional pizkesing” when it learned that the Wayme Swanson 215 vere nct mashers
of the Union. :

| Shortly after the pickesing began, Swangon complained to this Assocission, the
Xew Tork City dased office of the Xational Associatiorn of Orchesirs Lesders.

We then filed s NIRS cnarge against the Union slleging that the pickezing was
mwnlawful becguse Swangon and the mexderg of X1S are not gonlovees Lut are sel?l.

gRzlaved seceons (independent contractors) and s such, the picketing was ure-
lasful and the NIRS agreed with ys. Now, this SLRS decision is droad and ef-
fective decausze the Union wie gompelled ¢o pgree thas 4t will ¢t agadn pigke
Bi!’)i Qq- 'n:{ mlqgc Qi mis : :jis! EI c : am. ‘H va= ‘ol a ae £

N ms‘ ad drs o

o m—- - an -- Ye aYa -

c*{,t
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M

‘As a result, all burers of susiec 4n Minoeapolis and St. Paul and those loested
in sufounding counties can gow contract for the services of non-member mosi- -
cians l{ks the Wayne Svanson ILS and non-member srehestra lesader employess
without being threatened with Mus{cians' Union boycott or picketing. Buyers
of musle have always had that right.

If the Musiciang' Unisn again indulges {n such unlavful activities 4t will
suffer severe NiP3 pensliies as prescrided by law. '

If there are any questions eén:nrning this broad ¥ationsl lador Relations Bosrd,
Ruling or, €ncounter any probless wvith.the Mugieisns' Union, let ug knov.

Sincerely your

CHARAES ;z:sﬁf::,ré%:n?‘/ ' ep/ac

ErSC | 167 f
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& NTCET) &
EMPLOYEES AND MEMBERS

POSTED PURSUANT TO A SETTLEMENT AGREEMENT
APPROVED BY A REGIONAL DIRECTOR OF THE
NATIONAL LABOR RELATIONS BOARD

AR AGENCY OF THE UNITED STATES GOVERNMENT

WE WILL NOT picket or thrdsten to picket DUFFS jocated st $27 Hennepin
Avenue, Minneapolis, Minnescta o any othar person engsged in commerce or {0 an
industry allecting commerce where the purpose of such picketing Is to force oe
compel DUFF'S 10 cease utilizing the servicas of or caase doing butiness with the
musical group known g8 "XL 5 or any other person engaged in commasee o¢ [n a0
1ndustty adlecting commaerce,

WE WILL NOT picket or cause to be picketed the musical group “X1 5™ or any other
sempioyer 3r self-employed person for the purpose of forcing or requiring members
of "XL § or any other person sagiged in commesce o h's industries affecting
commerce to join or become reinsfated in cur Union.

h

~

MINNEAPOLIS MUSICIANS ASSOCIATION,
LOCAL 73, AMERICAN FEDSERATION OF
MUSICIANS

(Laber Qr;mmm%\ .
~
Dated:  ’— /T 1*'(;7 By: //7/

ame)/ .

%ﬁ\ PRES.

TTLHE)

THIS 1S AN OFEICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE

S -a g m_gt ceemain pOSiET ‘3¢ 83 contecutive days ‘rom the Cite of posting and Must not be aitered Setuced

L esLgree o, ge, iteee ~3'Rc 2 Aty TuEsHONs CONCETTINg N8 NOTIEE OF camphance wiih 88 provis gy M3y De Jrectes

TR BT YL el Lebae teisfens beaed. lagres 13

118 Femesdi Bouding. 0 3 Faweth B
Minnaapent  Manssen 33001
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El ¢
o 4t e e . [, JRUP Y L
i": . AUWTED STATES QF AMEMCA SR o Segpest
NATIONAL LABOR RELATIONS #CARD
© CHARGE AGMXST LABOR ORGANIZATION OR ITS ACEXTS °
NSTRAUCTIONS Fls am onigieal ad § repee of iia charge nod sa sdbinaasl DO MOT WRITE iw THis SPACE

Nepy for cach aeganitanta, reek letal and 180k indimdéna! camed ia lsowm ) wish Caee ‘m-cc-gsﬂ
e NLRE regional direcser for he Negida (a ndich ake olh‘d‘ wt faie lndnge TR T
ALy

Procsics acsarved o (o ~eawag, . , ‘u' 20, 2981
1. LAROR ORGANIZATION OR ITH AGEATS AGAINST KUK T CHARCGE 5 e?ﬁ'm'
n Name
Misielans’ besooiation ATX local @3 |"pon il Sesls B )

Adbrena (Suwel, d%' 19 and P sede)
127 Torth ath Street, Minmezpolis, ¥a, 5'?003

& The adurosumed o gunivarianial or ite age
e mensing of seedfen KN, radoeviicnls)

lo and in (ace) cuguping ia aalair labas pracsiens witkia
o of he Nasieunl Laber Ralastons Ary md

Beue volalr loher prociicem ere rulsir Tsber proari slfectieg within the g of de Ao,
Fawmiz af de Charge (Be spanilic oo w lotia, samaa, sidnasen, plants iavelred, darie, plocas, sin)

Within ¢ix sonths past, the adove-named lsdor erganization by {ts
offisers, agents and representatives, threataned, werced and re-
strained anployers sngeged in cosmercs and in an indugtry affecting
coxzerce vhere theedjiect thereof 45 %o foree or Tequire orchestra
leader-amployers and self-euployed persang to Join a lador ornniu-
tion, with the further odfbct tblmt is to force persons to cease
doing Yusiness vith pérsons who are ot sexbders of & lador organisza-
tian; and to force persons fo anter finte an mmmt in violatlion of
Section 8(e) of tds dct. )
By tlese and other acts the adove nneSonld organisation violated
Section 8(}(#)(L1)(A)(3) of the das.

/
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‘ . & Flese &
N ll'.qhy-- os | j t \ I
i Lecsues ¢f Plant lavwi red (Swveq, wity, Saie md 1P aade) & T&a:‘lszw Restesenisiiva o
B !mipru Nisnsapolis, Mo. S5403 Zobt. Xo¥
. . ideput ' nl Fraduct or Servize %, Nu, of Tork .
. Lr: .fic)-msh-u tl'-nry nise, whele ? zu ) {; ¢ et~ h;m‘ e
ez um:-hmn éa.‘.mmt WMEROVDL,
18 Fali Neme of Purvy Fling
In- tional Auueutsan of Orchesirs Leaders .
DL Addreas of Puty Plling Darge (Swrewr, wiry, Suie mud TP andel 12, Talcphese New
3 Hetropolitan Oval, Wew Yok, H.T. 10462 8¢5 B0y
13 DECLAR
] mlare bt 1N 4 e e i Dat (e sseremants Uarnin are vue e the hest of oy Waawiedge «cd dalicl
%  Sressurer
(S e of rapresunisdre o pernas makia .A-‘e) {Tide o aifiee i wy)
Abdrese Netropolitan Owel 23-861-8997
« et 8 Daie
Bew Yorx, K.Y. 10462 (Tesphens samsan bl

FULPT 0¥ £ oF STATLUE,.;‘ TSUS THIS CHARCE CAN BE PUNISHED DY FINL AND MPRISQ! d PLEASE TURN l
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David M. Rabban
727 Rast- 26th St. ’ -
Austin, Texas 78705 ‘

. October 2, 1984

.Honorable William Clay -

Chairman, Subcommittee on
Labor-Management Relations
U.S. House of. Representatives
Washington, D.C. 20515, o

-

Dear Mr. Chairman:

. ‘ T
I write to support H.R. 3291 becduse I believe tkat fhe
Yeshiva decision unfairly deprives faculty members of their
right to the most fundamental protection of Amerivan labor
law.s v

I teach courses in labor law and in law and higher
education at the University of Texas School of Law, where I anm
an Assistant Professor. From 1976 through 1982, I was a staff
attorney for the Awerican Association of University Professors.
(AAUP), serving first as Assocjate Counsel and subsequently as
Counsel. My primary responsibilities at the AAUP involved
issues of academic freedom and tenjure, and related
constitutional questions under the Pirst and Fourteenth
Amendments. I also dealt with organizationdl and legal! matters
concerning collective bargaining by faculty members. From 1974
to 1976, I worked in a law firm whose clients included various
unions of ‘professional and public employees. I base my support

‘of H.R. 3291 on my prior experience as a lawyer representing

professional employees in labor as well as nonlabor mabters,
and.on my current research i{ntg the history and practice of
collective bgjgaining by prefe§§icnal employees.

H.R, 329], by amending section 2(11) of the National Labor
Relations Act to permit collective bargaining by faculty
members, would reverge the unprecedented and ill-cohceived
dedision by a bare majority of the United States Supreme Court
in NLRB v. Yeshiva University, and restore the original! intent
of the Taft-Hartley Amendments. NLRB and judicial decisions
between the passage of the Wagner Act and 1980 reveal t¥at the
Yeshiva decision was the first case ever to exclude a large
group of professional amployees from the protection of the
NLRA. The legislative history of the Taft-Hartley Amendments
makes clear that the definition of the term “professional
employee” in section 2(12), combined with the proviso in
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saction 9(b)(1) governing umit determinations by professional
employees, together were intanded to preclude the mass N

exclusion of professional employees that the Suprese Court
mapdated in Yeshiva. Indeed, the Congress that passed the
Taft-Hartley Amendments, in refusing to extend the exclusion of
, supervisors to cover professional employees as well, rejected
arguments analogous to those accepted by the Supreme Court
majority in Yeshiva. o ' :

Even more striking than the radical departure of the

Yeshiva decision from legal precedents and legislative history

. Is that virtually all academic scholarship on the nature of
professional employsent contradicts the designation of faculty
"nembers as managers made by the Supreme Court majority.
Higtorians and sociologists of the professions typically
distinguish between professional and managerial positions in
"professional bureaucracies.” professionals function as
colleagues and identify more with their occupations than with
the organization that employs them. Managars, by contrast,
identify primarily with the organization and work within a
hierarchical structure. Some profaessionals. such ag deans in
universities and medical administrators in hospitals, may
become managers, but people performing the oxganization's basic
professional functions, such as faculty mesbers and practicing
physicians, compose a distinct group of professional employees
who are not managers. . . A .

-The unigque functions of faculty mexbers in ubiversities, _
moreover, highlight the bagic distinction bBetween profeasional
- and managerial work. Faculty members Are expected to engage in

free inteliectual inquiry, which requi the autonomy and
collegiality professionals typically seek. A major purpose of
academic freedom is to insure faculty independence from the
sources of economic and bureaucratic power in a upniversity. In
fact, most faculty mesbers attracted to unions, 1ika their
counterparts in other professions, have viewed collective
bargaining as a means of insuring and protecting their
responsibilities and prerogatives as professional ‘employees.
The danger of divided loyalty between an employer and a uniom,
which has led to the exclusion of supervisors and managers from
the definition of an employee in the NLRA, does not apply to
faculty members because their ioyalties are to the traditions
of their profession.

Collective bargaining by professional employees need not
and, in many instances, should not mimic .the structure of
coliective bargaining that has arisen in the industrial

8.
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. sector. “Both thae majority and dissenﬁing opiniong in the

Yeshiva decisior emphasized the difficulties in applyingd%he
industrial model of labor relations to the professional :
setting. Recognizing the differences between professional and
nonprofessional employment, the framers of the Taft-Hartley Act
created a special rule for determining the appropriate
bargaining unit for profassional employees. Perhaps additional
considerations governing professional erployrent should be
included in the NLRA or in rules developed by the NLRB, just as
state regulation of collactive bargaining in the .public sector
has accommodated traditional forms of collective bargaining to
the special characteristics of public employment. But the
differences between industrial and professional exployment do
not provide a legitimate rationale for excluding a large group
of,professional employees from the fundamental protections of
:ﬂé NLRA. R . ’

Cthress axﬁlicitly provided in the Taft-Hartley
Amendments that professional employses could Yargain » ‘ -
collectively under the NLRA. Until the Yeshiva decision, the
NLRB and the courts had uniformly rejected attempts to exclude
groups ®f professional employees from the Act's definition of
an employee. The majority opinion in Yeshiva presents a threat
to collective bargaining by other professional employees, who

. may lnappropriately be designated as managers at the very time

that they have become an increasingly large proportion of the
American work force. It is i{mportant for Congress to reaffirm”
its commitment to the express policy of the NLRA: “"encouraging
the practice and procedure df collective bargaining and , . . -
protecting the exercise by workers of full freedom of

© association, self-organization, and designation of

epresentatives of their own choosing . . . ." Passage of ¢ ,
(R- 3291 would demonstrate that commitment. v : I

.Respectfully submitted,
. - i

* . Onn d 4. Badd

David M. Rabhgn

PAruntext provided oy eric [
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AMERICAN COUNCIL ON EBUCATION
lexasafﬁfwnurnqqpx

‘ . Oc:m{» 2, 1984
) . )

The Honorable Willtam L. Clay, Chairman ‘

Subcommittet on Labor-Management Relations

Conmittee on Education and Labor -
U.S. House of Representatives i
2451 Rayburn House Office Butlding
Washington, DC 20515 ‘ -
, Re: K.R. 3281 -
Dear Mr. Chairman: ;

| On behalf of the Anerican Council on Education, an assocfation
representing over 1,700 colleges, universities, and. other organizations in

- higher education, we appreciate this opportunity to comment on H.R. 3291, a

p§11 which would amend. section 2(11) of the Nationmal Laber Relations Act by

‘excluding facylty members in educatfonal institutions from the definition of

Ramagerial or supervisory employees. We hereby request that our letter be
inciuded in the hearing record for this propesed, Iggfstatiqn. .

Background - and Analysis -

T onal Labor Relations Act (“the Act*) excludes from its

‘Coverage indTVidualg who are *supervisors.® The term "supervisor® is defined.

in sec. 2{11) of - ACt as!

any individual having authority, in'the interest of the employer, to.
hire, transfer, suspend, lay of f, recall, promote, discm‘r?e. assign,
reward, or discipline other aployees, or respensidly to direct them,
or to adjust their grievances, or effectively to recomend such action,
if in connection with the foragoing the exercise of such autharity is
not of a merely routine or clerical Asture, but requires the use of
independent judgment., ‘ -

) . P
The Act tself does not specifically fefine the term “managerial® or exclude

from its coverage fndividuals who have “mana?eriﬁ" status. However, it has

iideen established by decisions of the Kations

Labor Relations Board f"the
Board®) and by judicial precedent that managerial employees are excluded from
the Act's coverage. . , . .

H.R. 3291 would amend the Act's definition of the ters “supervisgg®.
by inserting the following language imediately before the peried at the end
of the existing definition: “gxcept that no faculty member or group of faculty
members in any educational institution shall be deemad tou be managerial or sup-
ervisory employees solely because the faculty member or group of faculty mem-
bers participate in decisions with respect to courses, curriculum, personnei,
budget or other matters of educational policy."

<
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i This proposed legislation is dasigned to overturn the Supreme Court's ,
February 20, 1980, decision $n N.L.R.B., v, Yeshiva University, 444 U.S. 672 e
(1980). 1In Yeshiva, the Court held that By virtue of the au%hority they exer- T
cise in academic matters, faculty members at Yeshiva University were managerial : -

emp loyees excluded from the coverage of the Act. In so holiding, the Court
stateds : : .

The controlling consideration in this case is that the faculty of
Yeshiva University exercise authority which in any other context un-
questionably would be managerial. Their authority in academic matters
is absoiute. They decide what courses will be offered, when they will :
N be scheduled, and to whom they will be taught. They debate and deter- LR
) mine teaching methods, grading policies, and wmatriculation standards. ) B
They effectively decide which students will be admitted, hetained, and
- graduatad. On Occasion their views have determined the size of the
student body, the tuftion to be charged, and the location of a school.
when one considers the function of a university, it is difficult to 1y
' imagine decisions more managerial than these.  To the extent that the 2N
industrisl analogy applies, the faculty determines within each school : g,
the product to be preduced, the terms upon which it will be offered, . 3
amd the customers who will be sarved. (444 U.S. AT 686.) ‘

. The Court noted that the record showed that the faculty members also .
play a,predominant role in fality hiring, tenure, sabbaticals, termination, ‘-
‘and promotion. The Court stated that such decisions have 'both managerial and
supervisory characteristics. Mowevar, the Court further stated that *{slince
we do not reach the guestion of supervisory stftus, we ndied not rely primarily ~
on these features of faculty authority.® 244 B.S. at 688, n. 23. The Court
concluded by carefully pointing out that it was not craating a blankefYrule
appiicable to &1 institutions of higher learning and that “{tlhere thus may be *}g
institutions of nigher learning unlike Yeshiva where the faulty are entirely :
or predominantly nonmanagerial.” 444 U.S. at 690, n. 31. ‘

T

A

P Commentary N
) ntar | . /
Both the Act's specific exclusion for “supervisors® and the judicially
implied exclusion for “managerial employees® stem from the same basic poiicy —
concern: that an esployer s entitied to the undivided loyalty of those of its .

employees who formulate and effectuate management policies. To amend that
policy along the lines suggested by H.R. 3291 could disrupt the system of
Shared authority by which most "mature® private institutions of higher educa-
tion are operated.

N [y
Consistent with the Supreme Cdurt’'s admonition that faculty at insti-
tutions of higher edycation are not automatically to be deemed marngerial, both
- the Board and varf{pus federal courts have applied the Yeshiva decision on a
Case-by-case basis. Nhere the evidence has conclustve Ty established that

\
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acadesic policies are fogmulated and implemented by facuity, the faculty mem-
bers have been held to be managers. Where such evidence is lacking, the mana-
gerial exclusion has been held not to apply. Thus, aithough there have bgen
cases where the Board has found the faculty to be managers, in the following

cases f.w-qmers were found not to possess the authority granted to
facuity eshiva and, hence, were held pot to be managers: Bradford College,
261 NLRE™%65 (1982); Puerto Rico Junior Colleqe, 265 NLRB 72 (T982); Florida |
Memorial College, 263 NLR8 12 ?7); Lewis University, 265 NLRB 1239 (1582);
Toretto Beights College, 264 KRS 1 { . e Board's decision in Loretto
Heights has recently been aff irmed ?y the U.S. Court of Appeals for the Tent
Tircuit. Loretto Meignts College v N.L.RB., No. B2-2332 (September 4, 1984 ).
As is evident from the ahbve cases,\the Supreme Courf's raling in
Yeshiva has not resulted in thg~dniform exclusion of fadglty mesdbers from the
protection of the Act. RatheFd consistent with its practice in the industrial

sector, the Board has carefully evaluated the evidence in each case to deter-
mine whether the managerial exclusion should apply. M.R. 3291 would have the

‘Board abandon this reasoned evaluation of the evidénce in each case in favor of

2 per se rule that all facuity mesbers must be found nonmanagerial and richsu-
pervisory, even where such faculty members exercise determinative authority in
such fundamental satters currfculum, personnel, and budget. Since many of
the top-level administrators at institutions of higher education, such &s Deans
and Presidents, are also faculty mesbers, K.R. 3291 could Jdead to the result
that an institution of higher education could be found totally devoid of any
supervisors or. managers. - '

If enacted, H.R. 3291 could undermine the system by which "mat{re”
institutions of higher education in the United States traditicnally have been
governed. Under that system, institutions 1ike Yeshiva have depended upon the
professignal judgment of their faculties "to formulate and apply crucia poli-
cies constrained only by necessarily general institutional goals.” YesHiva
University, 444 U.S. at 689. In those cases where the Board has found flaculty
members to be managers and/or supervisors, the evidence in the record h
Jealed that the faculty plays a crucial role in establiishing and_impl
broad range of educational, personnel, and financial policies. Thus, fatulty
members have, on their own, developed and implemented basic governance ddcu-
ments and Systems which endow the faculties with the respensibility of running
the institution.

The faculty senate and other collaborative mefhanisms constitute a
unigue environment for facilitating governance at colleges and -universities
which should be fostered, not impeded, by the Act. Faculty members in a -
variety of cases have been found to exercise determinative control over budget,
student admissions and fimancial aid, curriculum, faculty and clerical hiring,
facuity promotion and tenure, faculty and clerical salaries, research and
fundraising activities, and design and sejection of physical facitities and
equipment. At these institutions, the faculty are, in 2 very evident sense,
the institution. The institution relies upon them to manage and.operate the

‘institution on both a day<to-day and long-term basis.

~. .
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Conclusion - ‘ )
‘q_ ' In shart, an {nstitytion of h

Aer educatfon should have the same
exclude SUpervisory amd/or managerial
bargafning wnit., The unique nature of

cpportunfty as other private esployers
< smployees from 3 prospective coll
-college and university faculties mand

p that the case-by-casa process of
:.‘ deterwining whether a given faculty isfcomprised of supervisory. and/or,mana-
' erial employees should be given furt opportunfty to develop. If this
}N«ss fafls to achieve the goals of National Labor Relations Act, we
pledge our sypport for & broadibased st y of this fssue so that an equitable
and workabie solution can be astabiis However, it is our view that enact-
. ment of H.R. 3291 in its currtn:\fom'-wo_ d be unwise and premature,
. T . A ) »~ :
N ’ ‘gcr truly yours, '
- /¥ Sheldon E1110t Steinbach
P o General Counsal
~cc: Members of the Subcomeittee
SES:gfr , St
' - . \
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The Honoruble ‘William L. Clay, Chairmman .
Subcomnittee on Labor-Mansgement Relatiocas . .-
Committee op Education &nd Labor

 U.S. House of JReprescntatives - ~
Washington, DC 20515 _ h '
. - ~ B
e e Re:- H.R. :32912.:.;: ! o ' [
\ Wt '.:‘ ‘I . ! I'
Dear M\ Chajrmuan: & Y . .

"
. a

N 6“-. - . . )
o mm}nf of Mndail School of Design, I would like to thank
your committee for opportuhity to camment. upon H.R. 3291 and o
request that %h‘y; letter be made part of the hearing record. -

. Kendall School of Design was establishsd in 1928 as & memo-
rial ‘to the renowned furniture désigner David Wolcott Kendall.
Over the ensuing 45 years, it became a trade and -technical school
with an enrollment of approximately 350 students. In the mid-
1970's Kendall underwent @ dramtie transformation and today = |
of fers Associate and Bachgglor of Fihe Arts degrees with m&jorgejn -
furaiture design, interior design, illustration, fine arts, :
advertising deSign, graphic design, broadesst /video, environmental

‘. design, and industrial design! 'A general academic program is also
included in the curriculum to supplement the major fields of study.
The School Bas jast moved to a hew campuss with enrollhent of almoSt
00, E ,

This brief description of the transformation of Kendall is not
\E‘mwmted to vour Cumitteé as just background information. Rather,
. t is significant to the discussion of H.R. 3201 because the faculty
" of Kendall guided the school through this transition to an accredited
dogree—granting institution. In the process, the faculty were
instrumental in determining direction and policy of the school through
a variety of means, intluding mmerous acti\f faculty committees.

AS a vesult of the role performed by faculty in the long-term
development of the school and because of their involvement in the
ongoing administration of the school. Kondall detormmined that the-
Sfaculty's participation in management functions was sufficient to
“oxclude them froom covernge of the National Labor Relations Act.
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Consequantly, the School withdrew ricognition of the Kemdall Faculty
Association, MEA/NES, ss. the {acuity rewasentative.;in May, 1880.

.+ Numerous proceedings before the Natiomal Iabor Relations Board :
- were initiated by the Association resulting in 17 days of hearings. .
This "management {ssue’ is still pebding before the Board. :

Qontrary to the assertions of same, the Yeshivd decision does not

deprive an entire profession of tha right to collective bargaining.
That fact is readily apparent from the recent loretto Heigts Coll .

. decision, referenced by other witnesses, whdre the U.S» Hﬁm

) Yor the Tenth. Circuit upheld the Board's ruling that the faculty were not
managers. Obviously, collective bargaining by faculties has not ceased

- to exist, but is still underway at meny colleges. and universities through- .

out the country despite the Yeshiva decisions : " e

~

. The Yeshiva decision in reality did no more than apply the same "
standards for determining .faculty management status that are used "... S
. inany other context...” (Yesliiva, 444 U.S. at 688) and conclude those ' .4‘
standards had been met. There is no-indication of discriminatory-treat- :
‘ment or unfairmess in'any part of the decision. . -
. Before the claims of rampant repudiation of college bargaining are
accepted at fuce value, the stripgent standerds of the Yeshiva decision
should be carefully reviewed. For faculty to qualify as menagers under
. Ycshiva, a college must give its faculty rights of participation in
management that are unknown in unionized private industries. Teachers .
in such collegial institutions perform managerial functions that are , .
"heyond the wildest dreams’” of trade union mambers and are frequently

)

" in excess.of the participation of middle management corporate amployees.

Given the cammitment to faculty perticipation required from a o , SN
school under Yeshiva—not just once, but as an ongoing policy—it is ' .
unrealistic to conclude that schopls would take that route simply to N

avoid unionization. By creating the collegial model,’ & school actually !
gives more rights to its faculty than are contaiped in the typical
bargaining-asgreument. : . g , ‘

Advocates of this bill are not truly seeking eq?xal treatment ‘of
college faculty. Rather, this amendment would create a Special category
for teachers that is not available to any other employee covered by F
the Act. In short, faculty proponents profess to want only the same !
collective bargaining rights as others, uf in rea.l_sity seek much more.
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If the changes sre mde as pmp:‘bedl in H.R. 3291, it is hard to*
stermine haw or_if magagerial status could be established at any -

e e

level in a college or university. Ewven in the loretto Heights dex:isisﬁ

" there were program directors who taught- courses and perfomed adminis-

e

trative duties, yet thetr mansgeridl status was not even questidned.
Although the court in Ioretto Heights concluded those people were
... '{ndispensable’ to the formulgtion and impYamentation of ‘acadamic
poliey. ..", their nanagerial stiatus sould- be in grnve‘dmﬁ)t under the
yroposed ameriiment . , . . ‘
Proponents of the amendment “play down'' the corcern that divided
oyalties will be created by an adversarial bargdining.relationship,
¢t the threat tb.collegiality in this countfy is very real. In

A

Pedmnnachat

that the potential for problams was even greater in the college setting
thap in private industry: . ’ o .
| tndépendence enjoyed by ‘ ]

o

large, teaste of

' V. pembers can only incroase the danger that . . .
“ divided'} yalt*;;wjn lesd ta those harms thats the o,
* Board igo liy has sg_w;ht to prevent.” o
L v . , -
444 U.S. at 689, €%0. - - ; A
o & . e e .- .
H - fasulty of this country desire to éngage in the traditional

trade ubion dollective bargaining process, they mukt also be subjett
to the Sume standards for managerial status. Sueh trade unionishy, .

- . .‘
(v 44, Phyl11s 1. Danielson M S
President ) ) ‘ :
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recogni tion of tHis gdanger,. the Yeshiva decision specifically‘aclmmledged

however, has mo place ip the "shared management’ of a mature, collegihl
{gstitution and the oxist ing -managerial ex¢jusion recognizes that .
necessity, _Consequently, the currents standard mst: be retained and
- H.R. 3291 rejected. o - s T . 3
- -y . B ¢ : s
N ' ' ) . ~ . P
Respectfully yours, - a . or




