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HEARING ON COLLECTIVE BARGAINING . AT
PRIVATE EDUCATIONAL INSTITIJTIONS AND -

,IN THE PERFORMING ARTS ,

TUESDAY, SEPTEMBER 18, 1984

Heusi OF REPRESENTATIVES,
COMMITTER ON EDUCATION AND LABOR,

SUBCOMMITTEE ON LABOR-MANAGEMENT RELATIONS,
Washington, De

The subcommittee met, pursuant to call, in room 2257, Rayburn
House Office Building, at 10 a.m., Hen. William Clay (chairman of
the lubcommittee) presiding.

Mr. CLAv.,Are, we ready? The subcommittee will come to order.
Today the subcommittee will hear testimony concerning two bilks,
H.R. 3291, a bill intended to protect the right of faculty at private,

'educational institutions to engage in collective bargaining, and
H.R. 5107, a bill identical to H.R, 1758 and intended to Inake mean-
ingful the right of performing artists to engage in collective (bar-
gaining. ,

While there are considerable differences between the occupations
of college professor and performirvg artist, the problems H.R. 3291
and H.R. 5107 seek to address are very similar. To quote from see-
tion 1, of the National Labor Relations Act-

Experience has prov that protection/ by laiv of the right Of employees to orga-
nize and bargain collectively safeguards 'co m injury . . . and promotes
the flow of commerce . . . by encouraging Practices fu amental to the friendly ad-
justment of industrial disputes . . . and by restoring eq fty of bargaining power
between employers and employees. ,v

It is for this purpose that the National LaborAdiations Act was
enacted.

Current interpretations of the law, hov' ever, have failed to ac-
count for the unique circumstances of specific industries. As a
result, today we are in the ironic situation of seeing a law intended
to promote collective bargaining being used to prohibit ftculty and
performing artists from engaging in that activity. The purpose of
H.R. 3291 and H.R. 107 therefore, is to conform the' Nationalr4
labor Relations Act to the realities of two specific industries in
order that the fundamental purpose of thei4act lay be fulfilled. .

[Texts of H.R. 3291 and-H.R. 5107 follow:
'1

( 1 )

a
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98TH-CON
SSION'
GRESS

SE
la I,

To amend seetiun 12111)*Ithe National Labor Relations Act.

.

IN TILE' HOUSE OF REPRESENTATIVES
/ JUNE 14, 198.4

Mr. CLAY introduced the-follwing bill; which was referred to the Committee on
Education and Labor

a

A BILL
To amend section 2(11) of the National Labor Relations'Act.

1 Be it enacted by- the Senate and House of Represrtaif,

2 lives of the United States of America in Congress assembled,

3 That section 211) of the National Labor Relations Act is -

4 aincnd,ed by inserting immediately before the period at the.

. 5 end tlircof the following: ", except that no faculty member

6; or group' of faculty- members in any educational institution

7 shall be, deemed to be managerial or supervisory employees
g

8 solely because. the faculty member or group of faculty mem-

9 bers participate in decisions with respect to courses, curricu-

10 him, personnel, budget, or other matters of ducational

11. policy".

&

A



98711 CONGRESS

Ft IR. 51072D SESSION

To amend the National Labor. Relations Act to give employees and performers in
the performing artS rights given by section 8(e) of such Act to employers and
employees in similarly situated industries, and to' give to employers and
performers in the performing arts the same sights given by section 8(f) of
such Act to employers and employees in the construction'industry, and for
other purposes.

- IN THE HOUSE OF REPRESENTATIVES
I \

Ntioicu 13, 1984

Mrs lit..a-roN of California (fur herself and Mr. CLAY) introduced the following
hill, which was referred to the Committee on Education andlabor

A BILL
To amend the National Labor Relations Act to .give empl ees

and performers in the performing. arts rights given b'y sec-
tion -849of such Act to employers and employees in similar-

ly situated, industriesNod to give to employers and per-
formers in the performing arts the.pune rights given by
section 8(,f) of such Act to employer& and employees in the

construction industry, and for other purposes.

Be it enacted by. the Senate and House of Representa-
.

9 tires of the United MOO Of America in Congress (Z.S.Sembled,

3 That this Act may be cited as the "Performing Arts Labor

4 Relations Amendments".

a.
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Sec. 2, Section 8(e) of the National Labor Relations

2 Act Ss amended by striking out the second and third provisos

2

and inserting in lieu thereof the following: "Provided further,

4 That for the purposes of this subsection and subsection (b)(4)

6 (A) and (B),- the terms 'any employer', :any person engaged

6 in commerce or in industry affecting commerce', and 'any

7' person', when used in relation to the terms any other pro-

8 ducer, processor, or manufacturer', 'any other employer', or

9 'any other person',, and the termcany employee or self-ort'

10 ployed person' shall not include persons in the relation of a*

"11 jobber, manufacturer, contractor, or subcontractor ,working

12 on the goods or premises of the jobber or manufacturer or

13 rerformilg parts of an integrated process of production in the

14 apparel and clothing indUstry or'persons in the relation of a

15 leader, contractor, recording artist, urehaser of entertain-

16. meat or music, llhooking agent 'or talent agenecr promoter,

17 producer, or persons similarly engaged or involved in an inte-

18 grated pnuhzet.ion 9r performance of any kind in the enter-
.

19 tAinment industry: Rrooided further, That nothing in this Act

2() shall prohibit the e if° Tient of any contract pr agreement,

21 express or implied, which is within the foregoing'exception.

Sec. 3. (a) Section 8(f) of the National Labor Relations

23 Act is amended:by inserting "(1)

24 the following ,subparagraph (2) at

after "(I)", and by adding

the eni of s'ubsectior! (f):
4

w
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1 "(2) It shall not be an, unfair labor practice under sub-

2 s ions (a) and.(b) of this section for an employer (other than

3_ an nployer in the broadcasting or motion picture industries)

4 engaged primarily in the p.erforMing arts to make an agree,

'5 ment, covering employees engaged (or who,.upon their em-
%

6 plOyment, will he engaged) in the performing arts, with a

7 labor organization of which performing ajtists are members'

8 (not. established, maintained, or assisted by any action defined

9 in subsection (a) of this section as an unfair 'labor practice)

10 bec:ause (A) the majority status of such labor organization has

11 not been. established under thdl rovisions of section 9 of this

12 Act priOr to. the making of such agreement, or (B) such

13 agreement requires, as a condition of employment, member-
,.

14 ship in such labor organization after the seventh day follow-

15' ing the heginning.of suchemployment or the effective date of

16 the agreement, whichever is later: l'rovided, That nothing in

17 this subsection shall set aside the final proviso Of subsection

18 '(a)(3) of this section: Provided further, That any ,agreement

1 S3 risiiiicliwoA he invalid, but for clauie (A) of this subsection,

20 shall not he a bar to a petition filed pursuant to section 9(c)

21 or (C)."

22 (b) Section 2(2) of the National Labor Relations Act is

23 amended by inserting immediately after "directly or indirect-
.

24 ly' th,g following: "and includes any person who is the pur-

125 chaser of musical perfoimance,servicos regardless of whether



1,

4

1 the perfmer bf such services is, himself, an independent

2 contractor, eqnployer, or employee of siother ernplpyeI".

3 (C) Section 2(3) of t e National Labor Relations Act is

4 amended by inserting immediately after "independent con-

, 5 tractor" the following: "except that any individu0 having the

status of an independent contractor Who is engaged to per-

7 form musical services shall be included in th) term

8 ilmployee'.",

I.

4.

te
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or Mr. CLAY. Wg have a large number of witnesses today and a
ited time in which to hear from them. As I wish to hear,. fi-oM evr
eryone who is scheduled to testify, I have kept my remarks briefs
urge those who follow to do likewise. .

Mr. Biag' gi, do you have any comments?
- Mr. BIAGGI: No-comments at this time., Mr. Chair:Man' .

Mr. Cr.AY. The first witnesses today consist of a panel,. Prof.
Joseph Speisman, Prof. Robert Januso, Prof. Julius Getman, Prof.
Irwin Polishook, and David Poisson. Would you come to the witness
table?

Your entire statements be included in' the record at this
point. You may proceed to summarize your testimony,' if you, wish.
Please proceed in any manner you prefer. . '

Will - OA witness identify himSelf and what organization y ou..
represent when you male, remarks?

statement Irwin Polishook follows.:]

PREFARAM STATEMENT OF IRWIN POLIS:HOOE, IN 13Egf.,is OF THE AMEILI
FrnEFATIoNt or TEACHERS

My name is Irwin Polishook. I aim a Vice President Of the Arneridan*Federatien'of
Teachers, AFLCIO, and a professOr ofhistery at thaCity Uni.Aiersity of NeW:Yark.
Nearly "S0,000 college professors are representeel4hrough;Collecta% bargaining
agreements negotiated by AFT Weals. I aln also the President ofthe Prpfessionat.
Staff Congress, the AFT affiliate' which .represent*.the 10,400 facility anditiademiC-:''
professionals employed in the CLINY syStem. I asaliere toAestifylifi suppe0 of H.117.
3291.

. -
H.R. 3291 is designed to overturn theSuprem Col a& decisionqn NLRBv. Yeshi

al Labor Relations Act notwithstanding eir Oaditional'particiNition in education
ea University by making it clier that.Nty. fitambets are protekted by the Nation-
al

. .,
The Yeshiva decision has had a deViist4itingeffect UPbn collective b4rgai

higher education. It hat brought faculty organizing hr the private sector to,a, alt :

and disrupted bargaining relationships where faculty have already organized. Well-
established faculty representatives at such private sector institutions as Reston UAi
versity, College of Osteopathic Medicine and'Stirgery, Wagner College, the Universi-
ty of Albuquerque, Polytechnic Institute of New Yorkand Stevens Institute of Tele
nology have had their biargaining rights stripped froru them. The Yeshiva decision
may have a ripple effect in public higher education, in states Whose labor laws have
followed the federal model, had in other profeissionsgenerally, Indeed, there is grow-
ing concern that the Yeshiva decision threatens programs ofdemployeepartici on
and decision-making generally.

The National Labor Relations Board first took jurisdiction over higher education
in 1970. For 10 years thereafter the Labor Board consistently rejected the cot ten'
tipn that faculty members were not protectgd by the' National Labor Relations Act,
and a substantial number of faculties sought and won bargaining rights wide'. that
Act:

The Labor Board assertion of jurisdiction over private sector.higher Aiucation co-
incided with a heightened interest in collective bargaining in state-supported col-
leges and universities. By early 1979 aboht 80 _privute and 302 public institutions of
higher education were engaged in formal collective bargaining relationships with
their faculties. and more than 130,000 personnel were unionized.
, This interest in collective bargaining on the part of the faculty members is not
hard to understand. Faculty 'members, like other employees, are concerned about
their, salaries and job security. Both have been threstensi by the shrinking of eco-
nomic sources available in higher education overtthe past 15 years. Faculty salaries
have fallen behind the rate of inflation to a. greater extent than is the case for
American workers generally. Individual 'faculty members have fund thertiselves
losing their individual bargaining power in a difficult job market at a time wilen
university management has been preqicupied with cutting budgets. Junior faculty
members have found their prospects for tenure bleak or nun-existent. These develop-
ments have understandably exacerbated -the natural tensions in faculty-administra-

,
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in the

/relationships, and faculty iiifitience in the educational enterprise has declined
prooess.

... ' The Supreme Coat in Yesh lox seerfieci oblivious to th4 reality' Its deeibon is
apredicated on an idealized view of the universe ty in which the faculty is truly in
control. While for, this reason it might be arguedlhat the Yeshiva decision applies
only to that narrow group of institutions whose faculties presumably function as a. ,
replica of the medieval coltegiarn, as a practical matter Yeshiva applie far more
broadly' ':. . ' ..

The'Veskiva'deeision.lquireS- a factual inquiry into the extent of 'faculty in u-
ence in each cane. The legal standard is so lippelessly, vague that it is` almost

sible to preelict the outcome. In any event, no faculty Will find it possible fe m ster
the resources necessary to partfcipate effectively in the required hearink procese.
Hearings in recently- concl'uded cases at Boston University anel Po hntc)Institute ..
of New Yorli each generated more than 20,000 pages of testimOn d literally thou-
sands of pages of exhibits and legal meniciraVe The resou required to partici-...
pa inlitigation of this 'Character are simply not availableto vote sector faculty*,: and for this reason, they arecleterred-from even seeking bargammv rights. '

Even if the .availability of resources were riot an issue,' the Yeshiva rationaleht
least as it is now construed by the baker Beardnarrows the scope of collective bar-

to the point where it, is of little sterile' to professional. employees. Facult'
members will pursue collective bargaining for,reasons similar to those which rnoti-
Vete other employees. They'will not do so, however, at the expense-of their profes-
sional responsibilitie. Indeed, many private sector faihilties have entered Vito col-
lective bargaining precisely to preserve or to enhance their rofessional influence,.
within the academic enterprise. But the Yeshiva rationale requires faculty members
to choose- between collective bargaining over bread and butter-issues affectigg ;heir
employment and maintaining their influence in educational matters. Ivor 2'sWnple
in one case, where a faculty lackinis significant influence in this latter regard had
increased its role through the collective bargaining

av
rocess, the Labor Board held

that the Act's protections would no longer 'be e to that faculty because0ey
had become "manages." In. effect, their very su cost them the protettions of
the NLRA and retufned them to their original status.

is brings, me to my concluding Point. By permitting employee influence to
result inthe loss of bargaining rights, the Yeshiva decision stands as a direct and
generpl threat to the development of responsible employee participation _programs
and Other efforts at democratizing the workplace. As Justice Brennan put it In his
disgenting opinion; the Yeshiva majority "permitis] an employer t6 deny its emplpy-
ees the. benefits of collective bargaining . . : merely by consulting with them . . .

and accepting their advice when iris consistent with management's, csiin objectives.". Justice Brennan's concerns are by no means confined to faculty members ems
ployed inohigher education. In private industry, Yeshiva may discourage employees .

and unions generally from seeking unconventional ways of improving labor.manage-
. ment relationships and general productivity.

The AFT is, of course, vitally concerned with the lot of elementary and secondary
teachers at a Wee when the Nation's schools are under considerable attack. Were
the Yeshiva rationale applicable ii the public school systems, it could thus well
work against responsible educational reform by encouraging teachers and their
unions o confine thefr efforts to the protection of salary levels and jthraecurity.
Many of us believe that important educational improvements can come only if
teachers seek to play a `more active role in educational policies. And we can
hardly expect this to %cur if it will result in wholesale loss v?iparggip% rights.

For the foregoing reasons we urge the passage of H.R. 3291. P Ws e-Will stabilize
labor-management' relations in higher education and signal Congress' intent that
employee assertion of influence on management will 'not jeopardize bargaining
under the National Labor Relations Act. .0

STATEMENT OF PROF. IRWIN POLISHOOK: DEPARTMENT OF HIS-
TORY, CITY UNIVERSITY OF NEW YORK, AMERICAN FEDERA-
TION OF TEACHERS

Professor PoLisHoox. My name is Irwin. Polishook. I am a vice
president of the American Federation of Teachers, AFL-CIO, and a

. professor of history at the City University .of New York. Nearly
80,000 college professors and other nonclassroom professionals are

.13
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reptesented under collective-bargainikg agreements negotiated by,
AFT locals throughout the country.

I am also the Rresident of the Professional S taff Congress; the
Al' "I` affiliate, which represents 12,000 faculty and academic profea-
sionals employed in the City University of NewYork system.

I am here to testify in support of H.R. 3291. H.R. 3291 is designed
to overturn the Supreme Court's decision in NLRB v. Yeshiva Uni-
versity, by making it clear that-faculty are-protected by the Nation-
al I,ar Relations Act, notwithstanding their traditional participa-
tion in educational decisicais.

The Yeshiva decision has had a devastating effect upon collectiye
gining in higher education. It has brought faculty organizing

in the private sector to a halt and disrupted collectiVe-bargaining
relationships where the facUlty already were 9rganized. Well-estab-
lished faculty representatives at such private, institutions as Boston
University, Wagner College, the University of Albuquerque, the
Polytechnic Institute of Maw York and Stevens Institute of Tech-
nology, among others, have had their bargaining rights .stripped
from them. f

Indeed, there is growing concern that the Yeshiva decision
threatens programs of employee participation and decisionmalciag
generally.

The Labor Board asserted, in 1970, jurisdiction- over the private
sector of` higher education. And it coincided with a heightened in-
teiest in collective bargaining in State-supported colleges and uni-
versities. By .early 1979 about 90 private and 302 public institutions
of higher education were engaged in formal collective-

. relationships with thealfaculty, and more than 130,000 personne
were unionised.

This interest in collective bargaining on fhe part of faculty mem-
bers is not hard to understand. Faculty members, like other em-
ployees, are*oncerned about their salaries and job security. Both
have been thPtatened with the shrinitage of economic resources
available in higher education over the past 15 years. Faculty sala-
ries have fallen behind the rate of inflation' to a greater extent
than is the case for American workers generally.

Individual faculty members have found themselves losing their.
individual bargaining power. in a difficult job market at a time
when university management has been preoccupied with rutting
budgets. Junior faCulty members have found their prospects for
tenure bleak or nonexistent.

These developments have,,understandably, exacerbated the natu-
ral tensions in faculty, administration relationships 'and faculty in-
fluence in the educational enterprise has declined in that process.

The Supreme Court, in Yeshiva, seemed oblivious to this reality.
Its decision ia predicated 'on an idealized, ideological view of the
university, in

is
the faculty is truly in control. While for this

.reason it might be argiied that the Yeshiva decision applies only to
that narrow group of institutions whose faculty presumably func-
tion as a replica of the medieval collegiums, as a practical matter,
Yeshiva applies far more broadly.

The Yeshiva decision requires a factual inquiry into the extent of
faculty influence in each case. The legal standa is so hoprelessly.

`Vague, that -it is almost impossible to predict the outcome.ln any

1,1 4
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event, no faculty will find itselffind it possible to muster the re-
sources necessary to participate effectively in the required' hearing
process. Hearings in the recently-concluded'cases at Boston Univer-
sity and Polyttchnic Institute of New York each generekted more
thin 20,000 pages of testimony and literally thousands of pages of
exhibits and legal memorandums. The resources required to par-
ticipate in litigation of this characker are simply not available to
private sector faculty. And for this ,reason they are deterred from
even seeking bargaining rights.

Even if the availability of resources were not an issue, the Yes
sva rationale, at leut as it is now construed by the Labor
narrows the scope of collective bargaining to the point where it is
of little value to :professional, employees..-Faculty members will
pursue collective bargaining for-reasons similar to those which.mo-
tivate other employees. They will not 'do so, however, at the ex-
pense o' their profeisional responsibility. !rifted, .many private
sector faculties have entered into collective bargaining precisely to
preserve or to enhance their.professionsil influence within the aca-
demic enterprise. But the Yeshiva rationale requires faculty mem-
bers to choose between collective bargaining over bread and butter
issues affecting their employment, and maintaining their influence
in educational matters.

For example, in one case *here a faculty lacking significant in-
.

fluence in this latter regard, had increased its role, through the col-
lective-bargaining process. The Labor Board held that the act's pro-
tections would no longer be available to thitt faculty because they .
had beCome, quote, "managers ", unquote.

in 'effect, their very success cost them the protections of the
NLRA and return i them to their original' status.

This brings me to my concluding point. By permitting employee
influence to result in the loss of bargaining rights, the Yeshiva de-
cision stand§ as a direct and general threat to the development of
responsible employee pgrticipation programs and other efforts at
democratizing the workplace.

As Justice Brennan put it in his dissenting. opinion, "The Yeshi-
va majority permits an employer to deny his employees the bene-
fits of collective bargaining, merely by consulting with them, and
accepting their advice wheh it is consistent with management's
own objectives," unquote. Justice Brennan's concerns are by no
means confined to faculty.members employed in higher education.
In privattindestry Yeshiva may discourag unions and employees
generally from seeking unco*venticthal wa of impro r-

. management relationships and general produ Th AFT is, of
course, vitally concerned with the 1pt of elementary secondary
school teachers at a time when the Nation's schools are under con-
siderable attack. Were the Yeshiva rationale applied in the public'
school systems, it could thus well work against responsible educa-
tional reform by encouraging teachers and their unions to confine
their efforts to the protection of salary levels and job security.
Many of us believe that important educational improvements can
come only if teachers seek to play a more active. role in educational
policy. And yet we can 'hardly expect this to occur if it will result

. in a wholesale loss of bargaining rights.

=15
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For the foregoing reasons Ate urge the passage of H.R. 3291.- Pas-
sage will stabilize labor-management relations in high* education
and signal Congress' concern and intent that employee assertions
of influence on management will not jeopjrdize bargaining under
the National Labor Relatibns Act. .

..

Thank you very much.
Mr. C141. Thank you. The next witness is Professor Getman.
[Prepared statementif Julius.G. Getman f011owsl

PREPARLD STATEMENT de Juutrs G. Gh&AN, PROMS° 0 w, YALx slam,
ON BKHA OF AMERICAN ASSOCIATION OF U .r. 4 Paoressoas

4%.

I am Julius G. etmbn, the William E. Townsend . at Yale Law, hdol
specializing .in labor law. I am testifying atthe request o American on
of University Professors, the oldest and most significant faculty organ n in
America. I was the general counsel of AAUP- from 1980 to 1982. I support the pur-

of H.R. '3291, which 'will undo much of the mischief caused by the Supreme
urt's decision in NLRB v. Yeshiva University, I consider this to be the single

worst labor law opinion issued by the Court during the quarter century in which I..
have been closely following the field. .

The Yeshiva opinion is toad law, bad labor relation* jurjspruderntially dangerous,
discriMinatory; and unjust. It is bad law because it distorts the concept of rnanageri-
al employees beyond any-conceivable warrant either in the statute or in the previ-
ous decisioefi. by the Board and the Court. In other opinion are the functions of an
entire g6up of employees aggregated fb prove that all of them are managers. The
Court's constant description of the power of "the faculty" attributes to all the deci-
sional influence of some. It means that profpsiors who do nothing but teach cl
serve on academic committeee an&cro research are managers because other prof
sore are involved in budget or program phuminicommittees.

The opinion is bad' labor relations because it deprives an entire profession of the
right to free choice based on an un gained assiumption,that the dangers of divided
loyalty would be sbrnehow especially ul if proftsors could unionize. The Court
does not explain why that danger is worse for unionized professors than it is for
unionized auto workers. In fact, the 'professional standards' which guide academic
organizations provide a special safeguard against the possibility of destructive union
activity. Faculty members recognize a special professional obligation to consider the
well-being of their institutions, which is inseparable from their needs. This sense of
institutional obligation would be apparent to anyone who actually studied the col-
lective bargaining agreements of colleges and universities, but awareness of this re-
ality is notably absent from the Yeshiva opinion.

The opinion is jurisprudentially remarkable because it projects from a weak and
deceptive record a confident description of the working of a complex, significant,
and varied set of institutions. The opinion is replete with descriptions of 'mature
u;iversities' which thong, of us whit) have spent our lives in college teaching do not
recognize. At a time when the central reality of academic life is the shift of power
away from professors to a new-, specially trained breed of academic administrator,
and managers, the Court, .4iistinderstanding the material it cites, drawaan idyllic
generalized picture of univigrsities in 'which all significant power is wielded by the
faculty or on its behar If)this picture were in fact accurate the danger of unionize-
tion,at such institutions would be almost nonexistent, as my earlier studies of repre-
sentation elections njake

ren-dered
ly the approach it took in this case in oth ituations, the NLRA could be

The opinion is also a jurisprudential time4mb because if the Court were to
a
dered obsolete. The deindustrialization of America means that the future of collec-
tive bargaining is likely to be 0-institutions in which, applying the standards of
Yeshiva, much of the work force will be declared managers. An approach permitting
the aggregation of employee functions could lead .to the reemergence, of the compa-
ny unon outside the Act's purview.

Thetraghiva opinion is discriminatory because it analyzes the rights of faculty
members differently from those of other employees, and it is unjust because it deni-
grates the legitimate desires 'of many faculties to utilize collectiVe bargaining to,
achieve the degree of faculty participation' in governance which the Court recognizes
as appropriate. The ill-conceived and ill-founded Supreme Court opinion in Yeshiva
has spawned the problems typically resulting from bad eve law. Enforcement is
uneven, timaaconsuming, and subject to the vagaries of the NLRB, which periodical-

6
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,ly adds new criteria to the factors used to' deteimlne the managerial status of facia-
, tY. .1

While I strongly support H.R. 3291, it would be improved if it amended to
clearly remove traditional forms cikf faculty Participation from the h of sec.
ikaX2). - 1-

\STATEMENT OF PROF. JULIUS GETMAN?, SCHOOL OF LAW, Y
UNIVERSITY, AMERICAN ASSOCIATION OF UNIVERSITY, P 0-
FESSORS,'AlUP ' N

3. Professor Grriki.w! Thank ,you, Mr. ChairMan. I am Julius IP
Ge . 'I am the William K. Townsend professor at, Yale 1,11W
School, specializing in la law. I am 'testifying at. the requesi, of
Pie American Aasociati of UnlversityisuProfessOrs, which is the
(oldest and most ificant faculty organization in America I was
the gener.al counsel of the AAUP from 1980 to 1982... . ,

. I sttaggly support the purposee' of H.R. .3291, which Will undo the
misorn-W caused by Pie Supreme-CoUrt deciiiion in N.(.43 v. Yeshi-
va,-which I consider 'to be the 'single worst' abor law opinion issued
by the CoUrt during a quarter of a century in which I have been
studying labor 'law opinions, and I would add parenthetically that
that not an easy title to achieve.,
die .Yeshiva opinion; in my view, is bad lbw, bad labor relations,

."P;i8Prudtintially dangerous, discriminatory, and- unjust. It is bad
law'becare it distorts the concept of managerial employees beyond

. any conceivable warrant, either in the statue or in. the. previous
decisions by the hoard and the Court. I no other opinion' are the
functions' ofipan entire group of employees ,iggregat.. to prove that
all dibelizem .a. re managers. What the Court s constant description 6f
the power oi"`the faculty," treating all faculty 'members' together,
attriklutes to all the decisional influence of some. It means that pro-
lessors who do.nothing but teach classes or serve On academic coin-

,/ mittees ant do research, are managers, simply becauseottel- pro-
fessors ma? be involved an advisory way in program or budget
plenning committees.

," The opinion is bad labor relations, as ProfeSsor Polishook has
pointed out, because it dtrprives an entire profession of the.right to
free choice, based on an uneixplained assumption that somehow the
danger's of divided loyalty would be particularly harmful if.profes
sons could organize: The Court .does not explain, at all," why, that
danger is, in fact, particularly acute for unionized p fessors.

In fact, the profession91 standards which guide a ejnic ,unions
provide a special Safeguard against the possibility of egruitive

. union activity. Faculty members .recognize a special pr essional
obligation to consider the well-being of the institution, bees we
believe,-* fact; that the well-being of the institutions are insep a-

, ble from our own professanal achievement. And this sense' of ins
tutional obligation would & apparent to anyone who ictually stud-
ied collective-bargaining agreements of any of the three organiza-
tions represented here. But awareness of this reality. is notably
absent fromthe Yeshiva opinion.

Indeed, I think that the one theme which connects all of the
statements is the absence of any connection between the Yeshiva
opinion and the realities of academic institutions. The opinion is ju-
risprudentially remarkable because it projects from a very weak

AIN



13 .

and deceptively sated record a confident description not just of
the workings of. Yeshiva,. but of a complex, significant, and 'varied
set of institutions which are Arnerica31 colleges and universities.

It is a picture which those of us who have spent our lives in col-
lege teaching do not recognize. At a time when the central reality
of academic life is the shift Oeferwers away from professors to a
new and specially-trained of academic administrators and
raanagers..The Court misunderstanding the material it cites draws
an idyllisogeneralized picture of upiveOities, in which all signifi-
cant poweis wielded by the faculty or on its behalf.

If this picture were; in fact, accurate, the .danger of unionization
at such institutions would be _almost nonexistent. A good part of
my professional life was devoted to studying union ommizing cam-
paigns and were it the case that faculty posSessecl, the power that

&the Supreme Court attributes to them, then, in fact, professors
Would simply not vote for unions.

'The opinion is also a jurisprudential tunebotsb, as Pr6fessor Poli-
shook hag suggested, because if the Court were to apply the ap-
proach it took in Yeshiva in other situations, the entire NLRA
could be ,rendered obsolete. The fact 'of the deindustrialization of
America, which has been so much .commented upon, means that
the future of collective bargaining, to a significant extent, is. likely

'to be at institutions in which applying of standards of Yeshiva,
most of the work force could be declared managers. An approach.
permitting the aggregation of employee functions could lead to the
reemergence of company unions, outside of the act's purviev..

The Yeshiva opinion is discriminatory because it analyzes the
rights of faculty membersjdifferently from those of other employees
and because it creates a distinction with no warrant in either law
or policy between public and private institutions. And it is unjust
because it denegrates the legitimate desires of faculty, to utilize col-
lective bargaining to achieve 'the d of faculty participation

-. and governance which the Cou , eshiva, recognites as appro-
priate.

1115w, the ill-conceived and ill- ounded Supreme Court decision in
Yeshiva has necessarily spawn the problems typically resulting;
from bad case law. Enforcemen is uneven, time consuming, and
subject to the vagatiiats of the N RB, which periodically adds new
criteria to ,the factors used to de rmine the managerial status of
faculty. It is a particularly difficult situation because the institu-
tionswhich might be expected to correct some of the worst as-
pects of 'Yeshiva, such as the NLRB or the Court's right now are
not functioning, in any positive way; with regard to the rights of
labor organizations. And rather than ameliorating the problems in-
herent in Yeshiva, we see a whole line of opinions gctually making
them worse and expanding on the-problems created in Yeshiva

Finally, while I strongly support H.R. 3291, it seems to me it
could be improved if it were amended to clearly remove traditional
forms of faculty participation from the reach of section 8(aX2). It
had occurred to me that the only reason that someone could sup-
port Yeshiva ,would be, something' totally unstated in the opion,
the concern with the status of traditional faqulty organizations like
faculty senates. And I believe that this be improved to
make it clear that those could coexist with collective bargaining.



14

Thank you.
Mr. CLAY. Thank you, Professor Getman.
The next witness.
[Prepared statement of Joseph C. Speisman follows:]

PREPARED STATEMENT OF PROF. JOSEPH C. SPEISMAN, DEPARTMENT OF PSYCHOLOGY,
BOSTON UNIVEFLSTTY, PAST PRitSIDENT, Boe% UNIVERSITY CHAPTER, AMERICAN
ASSOCIATION OF UNIVERSITY PROrESSORS, AA

The ownership and ultimate managerial authority of private universiti ypically
lies in the hands of a Board of Trustees whose polition is anchored in a rter, the
terms of which are broad and correspondhigly indefinite.

The real distribution of power among trustees, the administration (president and
officers dependent Ian him), and the faculty is sometimes, not always, spelled out in
the constitution and bylaws that govern the decision-making process within the
Board of Trustees, particularly in relation to the president and his cadministration.
These crucial documents, the constitution and by-laws, too are sometimes broad and
vague in their terms, and of course they can typically be altered by the trustees
with or without the concurrence of the president,

Boards of Trustees are essentially self-perpetuating bodies; that is, new members
are selected by the current members. In some institutions, some or all of the trust-
ees are elected by active alumni associations. Where alumni elections are not impor-
tant features 'of trustee selection, and where the charter and by -laws are vague
enough, as at Boston University, a president or a chairman of the of Trustees
or both in combination can attain virtually absolute power over an institution and
its finances. This power is obtained partly by controlling trustee selection, partly by
controlling key committees and by control of the entire flow of information to the
Board as a whole, who are then put in the position of merely confirming the deci-
eions of a strong president. Trustees who opposed the president at Boston University
were operantly excluded from further meetings and they tended to consider them-
selves "fired" by President Silber.

We are not claiming that all or most of the trustee governance systems are defec-
tive in this way but that there is this potential in a private university at any time. ler

The further distribution of decision-making power between the ladministraition
(president) and the faculty is sometimes governed by facUlty Manuals, constitutions
of faculty senates, and the like. As in the case of charters and trustee constitutions,
these documents are also, at times, vague or otherwise imperfect, and of course they
too can be clammed by trustees or presidents.

In additioreiT most institutions, there are traditional ways bf doing things that
are rarely spelled out, but that are basic to the everyday course of decision-making
within the institution. These customs are most likely to be inviolable in ancient and
stable institutions and during periods ctf prosperity and calm. These de facto ar-
rangements are also often influenced.by the more or less precisely articulated stand-
arde of academic freedom and governance elaborated and published by the Ameri-
can Association of University Professors (AAUP). The proceural norms of the
AAUP, along with the customs of the institution (where well-established), add VP to
what is often called the "collegial model" of academic governance.

A model is precisely that, and it may be substantially modified or even disregard-
ed in practice. This is especially true where manuals and constitutions are inexact
or easily altered. where customary patterns are defective or poorly entrenched, and
during times of crisis and change.

In short, everyone agreebihat the collegial model of academic govennance shotijd
apply to all institutions of"%Abiir education; we agree on some detail on the sett of
practices this model implies; and we further agree that the traditions of acadknic
freedom teat should be protected by this model are crucial to the moral integrity
and intellectual vitality of Ameiican higher education.

Those of us who engage in academic collective bargaining go so not to oppose the
collegial model but rather to protect and shore up the norips of that model. This is
especially true in the face of threats by administrations that have become manafe-
meats; and have attained virtually complete power in their relationships with
Boards of Trustees and have essentially discarded the system of checks and balances
that is the essence of the collegial model.

One has to recall that public institutions of higher education are typically subject
GO sonic supervision and indirect control through elected political bodies, and that
they are certainlyand properlysubject to public.selutiny in a way that private
institutions are not.'

9.
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In the hands of determined individuals seeking power, and where the supervisory
mission of the trustees has been blunted, private universities can become carica-
tures if "a community of scholars." Where such irresponsible enclaves arise in pri-
vate higher education, collective bargaining by faculties may well be the only means
available to shore up or reinstate the norms of the collegial model and thus insure
against the de facto violations of public trust implied by the tax advantages con'
(erred on these institutions.

No competent observer\would claim that American university teachers and schol-
ars are likely to'.seek collective bargaining as a recourse, or are likely to undertake
voluntarily the roles and Obligations ot.union members unless they feel painfully
and deeply threatened in their professional roles, and unless the collegial model has
been seriously eroded in plactice.

It is therefore almost a contra4irtion in terms toicite the rights of faculty under
the collegial model while denying faculty the means to protect that model against
patent abuses.

The fact that faculty collectively have some sort of indirect effect on the curricu-
lum of their institutions does not indicate that the collegial model is intact. One
needs to as2 how the crucial academic decisions are made: how new programs are
introduced or old ones terminated; how new faculty are selected and current faculty
are promoted or not promoted. Especially one must ask how recommendatioes made
by faculty on academic grounds and in academically relevant arias are oilttsidered
or ignored or ov&turned,-often on non-academic grounds, by powerful presidents or
by administrators totally dependent on them. In this way, faculty are consistently
denied the relative autonomy assigned them under the collegial model.

I should like to be n'Iore specific about how the two negotiated contracts .at Boston
University (1918-S4) have served to enable the collegial model to function and to
protect the faculty from capricious and arbitrary action by the administration. The
first and perhaps most important gain under the contract was the regularization of

#procedures in the award or denial of such crucial matters as appointment, promo-
tion.and tenure!, and in the termination ef 'faculty.

Under the collective bargaining contra'cts the,faculty achieved explicit procedural
guarantees that had been expressed before only vaguely and largely as pious hopes:
how, when, Ind where reviews were to be conducted; the manner in which faculty
colleagues would evaluate materials presented by a candidate for promotion or
tenure: the 8anderds by which judgments would be made; and the schedule by
which facility and administrative recommendations would be completed and sent on
to the next level of review.

It is worth noting that even President Silber and the Beartiof Trustees of Boston
University, who spent enormous sums to oppose collective biirgaining in the courts,
plan to retain most of these procedures after the expiration of the contract in Octo-
ber (Letter to the faculty dated July 11, 1984).

At least as important as regularizing procedures by which to make judgments was
the establishment of procedures to grieve and appeal those judgments when neces-
sary. Prior to the negotiated contracts the entire grievance procedure consisted of
three faculty members who were empowered to do nothing more than report to the
administration.*This grievance committee was supposed to review evidence but
there were times when documents were withheld, and of course there was no re-
couree to external disinteresteli appeal procedures.

Not only was a just appeals procedure established for the first time under fhe con-
tracts but also individuals whoisought redress were entitled and were given access
to information and evidence. Prior to the contracts' reportS and file materials (e.g.,
personnel files) relevant to the appeal were not made available or if some portions
of the files were provided it was done at, the whim of an admirstrator who was also
rendering a judgment in the case.

The contracts enabled individuals-even io the face of institutkenal rower and au-
therity opeo the cloned file drawers and provided'some "sunshine in an other-
wise darkened judgment process. All of the issues of recommeiting actions, making
judgments, and instituting legitimate. appeals were addressed iR our contractsnot
always entisfectorily addressed but addressed. All relevant information had to be
provided, there was some separation of the roles of accuser and prosecutor, judge
arid jury. and the participation of faculty in the collegial process was spelled out.

i refer the committee to attached documents A and 13 for specific, individualized,
and A(87111 i MPS moving accounts (cf Judy ilallett's statement) of the operation of
the grievance procedures under elle contract.

We are not only interested in procedures there is also bread and butter. Prior to
negotiating our first contract re 1978-79 there was no established salary policy at
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Boston University Kicult /Salary increments were often coMprised,af, that part of
the budget that was left ,V1.r after accounting for all'other budget iteis

During the years of the current administration prior to the first contract (1972,
7s) the salary position b Boston University faculty measured against comparable
institutions was very pew indeed. Compared with private independent category I
(comparable degrees granted) institutions, Boston University fell below the national
average for each rank and for the total of all ranlegtwhen compared with all such
institutions in' the New England region the gap was even greater: and Rekiton Uni-
versity fell furthest behind in the state of Massachusetts. It is also true that there /
was an increasing gap between the average salary for all ranks at Boston Universi-
ty,and that of the national average. During the first years of our current adminis-
tration faculty salaries receded from a minds $2,700 in 1971 to a minus $3,200 in
1974 (See Document (' for all of the proceding statistics).

During six precont,rat years immediately prior to bargaining, the average annual
salary increment' for fiill professors was only 4.2 percent while for the same period
the cost of living rose on a yearly average of S.2 percent tsee Documents I), B, F,
and (1). During this period tuition increased by more than 1:10 percent and today the
tuitiorl at Roston University is $S,9 ., an increase of 360 percent since 14972.

During the six years under con ct. the average arAual increment in the salary
of full protesanrs was 9 percent. which, in contrast to the precontract period, at least
kept pace with the met-of-living incrases during this period.

Other practices of a willful administration were stopped or modified by contract
entaninent There was a spring (1979) when every non-tenured faculty member--
the youngest and most vulnerable group who was not on a multiple-year appoint-
ment was sent a term nation letter because of fears of lagging enrollments which
turned out to be totally unfounded, These tern nation letters were negated through
arbitration (see I )0CLITTWIlt U, page 2). Similary, over the course of the current three-
year contract. five untenured faculty terminated for nocsubstantive reason gained
reappointment through the grievance process. Another newly hired instructor ter
rninated. shortly after her arrival received a significant monetary settlement isee
Document B. page 2).

Faculties of colleges and universities are engaged in long-term affairs of teaching,
intellectual and artistic development, of' scientific research and invention, and in
scholarly publication and public performance of their creations. This work is inevi-
ably subjected to critical review by theiriVeers. These are the functions for which

faculty are hired, The so-called managerial responsibilities much as reviewing col-
leagues for appointment, promotion, and tenure arise because the various faculties
are the only competent judge's of work in their special areas. These responsibilities
remain only in,adeetal to the faculty's miiin,tasks and even under our contracts the
trustees retained telfirnate decision making authority. The professional pursuits of
the faculty require uninterrupted time and collegial support. Where the collegial
system breaks down, the only mots ingful protection aftOrded faculty to engage in
their long-term development is by meilliplea mutue,lly agreed upon contractual ar-
rangement .

All faculty in higher education in the Massachusetts state system are protected
by collective bargaining contracts. Faculty in public higher education in a majority
of states similarly enjoy the right to organize and bargain collectively

The faculty of Boston Inivesav and other private institutions seek from the Con-
gress this same right to negotiate with administrations Under the law This right
should be restoked

Thank you

a
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BUC-AAUP HELPS PEOPLE..,
*Jew =MT (CLA)1 "Py suppowtiug the NOGn1. people mach as yourselve* make

professiomai and amotiosal survival possible for wolearable people such as wool'.
Without the omits. sad the collegial and profassionarmalidation afforded ma by
the contract and arbitratiom promodierse, S do mot kmow bow X could have withstood,
the ordeal of my tens= revise mod denial. Monate to the maims records aid de-
tailed Aullof collage, emiversity, and"; 129 whimitiess *grin the review
itself's:1 as is my etruggla to remain as active aid production teacher and
scholar. Ibsen docmosetr--,provided to me by the 1978 ooscrect minder which uy

1
raster took place--reansucea ono Chet my work wise usland by Wormed sad objective
SOSIQW colleagues both at 1.0. and is my field. hely after my cams bad sous to
arbitration vem La:lett° we the reports of my a:airmen and deem, docemsats now
routinely available to timers emenidates osier the cortait eostrect. Like the
arbitrator's roprimatisg for the record the mialtpuilieg of psocederas acid other
inappropriate moduct by those wboopposed my room:Swims tens m, three documests
foraiebed se with forther,aed satisfyies, profeesiomal vihdinatios.

"Xim,usioe is theme for you se it ma for ma. Please remember es both and join.*

..JUST LIKE YOU
* The assistaot professor oho ems awarded an additional year aod a mow teeters review

is 1913-44 "heel} the provost actofied to her griasscs that procedural errors had

occurred to bar first review.

* The tvLiv senior faculty whose griowancesoa 1941-82 twit /equity raises ere sow
is artdtratioe, aloud with clam: grievance on behalf of the faculty at CIS.

"4".

10 The attire bargaining unit facaltOrniSN, an well as fifteen Ladiwiduals at last
covet, mow grimviss 1042-43 merit/equity raiaaa.

* The 179 people at all ranks who together received over $20,000 is beck gay am
1951-42 overloads, thaska to a chapter grievance.

* MUM =ANDS (SON) : Uben her chair and dean asked her not to stand for temarre
become* she hadn't finished boor dissertation, Professor lamella agreed sad was siren

notice that 1441-42 would be bar termiaal year. Doable to secure a part-time
politico at I.U. last fall, rrofersaor a Ph.D.--filed for moseployenot
while she looked for work. In Ina test case, I.U. administratioa challenged her
claim on the gr000de that she had left volume 27. The =ion assisted Dr. Via
from the first. When B.O. sent an attorney to, appeals hearing, the unloo seat

its lawyer as well. Today Margaret Idwooda isTjeb-hamting and collecting =employ-
mest--and because of the 10C-AA0P, every untenured faculty member who finds himealf
or herself in a similar position is sae from moves by central ad:ministration to

take away the Legally mandated gaiety net of onemployment compensation.

* BARBARA SCHAPIRO (CIS); Last fall Professor Schapiro received notice that abs would
not ba flamed after 19111-83. Iscognised as an outstanding teacher, and with a
book merely accepted at Johns HoPkiaa, she was terminatedeolely for a *projected
precipitous drop in anrollmeot" which never occurred. Sba grieved and von her re-

ePPointmoot. Profs:mom Schapiro recently gave notice that oha is resigning after
this tam. Bar carnet --her choice, and the =too made it possible.
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HON MEN IS TS! MICK ICEDE TO YOZ1 ?

You enloy the Ienefit of SVC-AAUP representation every day. As a member of
the bargaining unit, you have been enjoying the privilege of union representatiom
and protection at no expo:tee to yourself.

Arty the DOC-AAUP has overwhelming expenses --even on a bare-bones budget;

'All office operating costa rent. telephones, :eroslng, everything

arurr --bringing4thepatest information an faculty issues

The "Yeshiva" hearings --two years, two lawyers, a third of our budget

Arbiotrationa on tenurs,..terminations, salaries, and more

A 'Experienced staff providing immediate service and legal fleilltAUCO

Contract megotiationsland still 'more legal expenses)

You bawls prospered vitb.,Lbs BUC -AAUP. You work daily ondianoltsinotaction.
Now will you support it by becomdng a member/

JEM34112kE BE -arm, Ara max

I

Your financial support is vital to the union' success. And your voice is
vital to your own future at Boston University. The WC-AAUP consults all faculty
on contract preparations but only onion members can vote policy.

The bottom line is this: are you better off with the union? A majority of
faculty said yes to that question in 1975 and voted the ?SVC -AAUP as their bargaining
agent.

Your membership is your TT vote now. Imagine your future at B.U. without the
% AAUP. Imagine the present.

Please return the enclosed arabership fora and your dues payment today--before
you get caught up in grading papers and IMAMS. You will be hearing from us again soon
with MATE, surveys, and special events but only because people like yourself have
mede our continuing work possible.

'A STRONG UNION REPRESENTING STRONG FACULTY BUILDS STRONG UNIVERSITT1

Sincerely yours,'

,tid4.51, a ,Iitia-k- g,,a
Judith A. Guatafsna Sreda Retmelsky

Kxecsitive Director Membership. Chair

UNFILEVTIALITT GUIIONTIIKED

Please be assured that union members on payroll deduction do get
sprit raises, tenure, and promotions. So do unioninfficers. However,

if vou are still concerned about confidentiality,you can pay your duels
directly to us by check: the B.O. administration will have no record
whatsoever of your membership. If you mark et the top of your applica-
tion Iota CONFIDKNTIAL, all personal union correspondence will be sent
to y,le hone address only. Send us any further instructions you wish.
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We tiPDA
volume 0, no. S Monday, January 30, 1981

Glaliv-AmCz Incrakuss &RING HAPPY NEW YEAR

The strength of our contract lie. in our ability to enforce it, and Article
TE0I--Crievence and Arbitration --is our M04414. Although preparing for a nee tom-
tract publicly engrosses our etlestion, helping individual faculty to secure their
rights through the grievance pfoceee continues to be the major day - today sctivity
of the Chapter. The loos-awaited arrival of the arbitrator's dectsione've 1481-82

..; merit and equity castes, ma well as the settlement over winter break of two termina-
te Film' cases, gave significant victories to the faculty and the Chapter.

4 The big victory is the 19111-4 salary decisigne was that the erbitrator agreed
to principle with the onion position on the scope of his review and the arbitrability
of our equity cases. The seadelitratioes arguments to the contrary, he ruled that

m .... he was not restricted to defarmleimg whether thiPprovost's. allocations were arbitrary
.0 and capricious but could himself apply the School Sql.OXy Guidelines to an Individual
...-

case and, where oecaseary, himself yoke academic juienents. Further: he ruled that
ej...equity claims based on conditiosa existing prior to the current contractal every
case was are not time-harred, as the mdttindetrattoo bed asserted. Not every dollar

i *ought awarded, but the arbitrator confirmed elm union demand for a substantive

I.
revie the provost's decisions. ;

t

, c On the Chapter's ease grieve lace at CIS the arbitrator ruled that the dian had

nt
improperly predetermined the minimum merit share at $500, thereby limiting the =ober*
of possible suit swards. Ne remanded the case to the damn to be reconsidered in

O accordance with the School Salary Guidelines, which require that the merit pot he

PNI

A

distributed according to proportional shares. The following chart indicates the
arbitrator' disposition of individual I981-82 salary griswentest

m s

A
A

-'e

102

C

School

MERIT

repel -Provost Add'I Adel
teen Soueht Award

Depel
isn't'

ZQUITT

Provost Add'1,

Sought
Add'I
Award

. sac 900 700 200 0 ,16th Q'tile .0 10.243 16,000

2. SMG . 700 500 200 200 NA NA
3. SPC 527 0 527 0 0 NA MA
A. STII 1,000 0 0* 0 0 3,755 0
5. CLA/Rua 2,000 500

.1:000
1,500 500 MA KA

A. CLA/Rum NA , MA Rank Ned'u 0 5,000
7. CLA/SoS NA NA 1,000 0 1,000 0
S. CLA/Sci.40 500 0 500 500 2,000 500 3,500 1,500
9. CIA/5d 500 0 500 0 , 1,000 0 3,000 0

Ths sdein steatiao also settled a number of salary grievances puss to arbitration

School

MERIT

Depel Provost Ad4.1
Rec'a Sought

Add'l
Tame

Dept
Rec'n

$0W/TT

Provost Add'l
Sought

Add'l
Tment

1.

.

ill

cLA/Sci**
CLA/So5
CLA/So5
CLA/So5

NA
1,000 0

1,000 500
1,000 500

NA
1,000

NA
1,000

1,500'

NA
1,000

2,500

0

0

0

1,500
NA

1,000
2,500

1,500

500
500

Arbitrator declined to review sent clsim because of late filing.
Indirares female faculty amber.
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the 14.001.tioo pf two gtlavances cLncetning termination represent,' particularly !

significant gains for untenured faculty. lioth were settled after Step 11 meetings

..00(" It th.4 provost's-level, sparing lengthy and costly arbitration. An offer of reappoint-
ment and a tenure review ended the grievance of a fifth-year assistant professor at
RIC who had Seen terminated by central administration despiteethe unanimous recce,
mendation by her department, chair, and dean for a two-year renewal. The grievance
claimed violations in three contract areas. Errors in the reappointment review pro-
cedures 'included late notificetion of nonrenewal and the forwarding of out -of -date
30come9tf to the provost's level. The Chapter asserted top. [het the termination
amounted to a foreclosure of tenure consideration prior to thgeandAtory tenure review
year. The possibiity of Sex disdrimination was also raised because, of the seven
faculty at SMC who were approaching their tenure review year, *11 five map were renewed
while the grievant and another female colleague were not despite having records at

N. least as strong a. those of the men.

The other termination ease has resulted in a large anamtial settlement for a
fiest-year instructor at SON who received a termination notice e moth after she had ,

begun teaching at 30. At the end of Atigust the instructor had received the o /fer qf
a one year appointment, along with assurances that approval by the Trustees was a Are
formality. On this basis, she removed herself fromi"consideration for another job and
'sold her household goods in a distant state to finance the move to Boston. Two weeks
after classes began, the terms of the appals:14'0ot were changed to one semester only.,
as she waa,informed two weeks later. The Chapter argted, first, that the terse and
conditions stated at the ties of hirrhg ha4 been violated sod, second, that full-time
appointsents of one semester could be sade only to replace faculton leAve, which
was not the ease here. The Chapter's willingnessto pursue the case in arbitration
was among the reasons for the adsinistration's settlement.

Iv SAVE FEBRUARY 15 FOR Alncum, LEGISLATIVE DINNER. The State Con-
ference of the AAUP will hold- its annual legislative d nner at Suffolk University on
Wednesday, February 15. Jame' G. Collins, &DURO Chairman of the Joint Coemittre on
Education, will talk about the impact on higher education in?hassechnsetts of the
Joint Coemittee's recommended reforms in public school education. (One recommendation

is to abolish tenure;) Other state legislators will Also attend. A cocktail hour

begins ar six o'gjack, foilewsd by dinner at seven. Members of the new AAUP chapter

at the Beralge 0411.1ege of Music w111 perform. The roar of the event is $8; you will
be receivingJa reservation form in your sail boxes nest week. Sot.. further infotnation,

call the Chapter office.

ON TEE COMING OF KEVIN WHITE TO BO. The OUpter is seeking infor-
mation on the procedures followed in the appointment of Kevin White to the faculty,
in particular, white faculty committees, if any, were consulted and concurred on the
action. Ac a member of the bargaining unit Professor White will receive an invitation
to became a member of the Chapter.

O CHAPTER MFMDERSUIP DRIVE CONTINUES. The Chapter gained 26 new members

in last semester's membership drive. Our goal is 75. Our goal is also to negotiate the

best contract possible and to provide you with the best possible services. Please send
in chat memhorshtp application you received last week and help us meet all our goals!

oloes.OtoSi
115
h fol

MEMBF125

45kIN
000000oo0400noo000.000o0000ve000000000400oon0000400000000osoo000000ns00000
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BOSTON UNIVERSITY CHAPTER
AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS

P.O. BC SC9 / Kenmore Stevan / Boston, Massachusetts

OFFICE AT: SIC Commonwealth Ave., LIRS 9 'VI 1 p.m.
PHONE: 267-6983a

March 17, 1975

SWUM ON NOON:WC SZ11,1AtVeOF FACULTY

DOCINENTC

Dear Colleagni; at

This Report brings you critically *portant information concerning
it) the poor, and soommic position of the Roston University
culty in recent years; the'relation between expenditures on .

1taitg compensation and the total university-budget; and (c) what
proposes to do to_ whence the ed5nomic status of the faculty.

SlitAligAta.from our Report Incl.:Ids the faIlowingt

1) 210 faculty average salaries compared to faculty average salaries at

AAUP category institutions for 1973/71':

-..-slogallallsgazwith average salaries natonally;

run further behind average salaries in New England:

-..-run furthest behind --or do worst of all-- compered to average
salaries in Meassohneette.

«.41fitmlityr,13, during 1970/71 through 1973/74, the dollar gap
widened between BU faculty average salaries and average salaries
is Messaohnesetts.

(Far details, *me SECTION 1.)

2) BU faculty average salaries for 1974/75 have fallen even further
behind average salaries at AAUP Category I Institutions in hassechusette.

(For details, 121,SECTION 2.)

3) Expenditures on faculty comisensetloa from 1970/71 through 1973/74
remained a constantly meal --17 percent-- ;1°1)(1:: the total
university badget while tuigon and income s tad.

data for 1971+/75 and projected data foef1975/76 indicate
no significant improvement in this pattern.

(For details; all =TICE 3.)

4) to recent years there has been a dramatic lacreasett*Msamistristive
and "Other expenditures.

(For details, see SECTION 4.)

5) BUCA4UP_proposes some jailor positions both to preserve anlot,o advance
the economic statue of the faculty.

I**

_t
(For detaile,-ast KKOTMON 5.)

`2 6

4



SECT= 1. The Dietaritv BetwekplpAversg, Salaries and Those At
riva. Comparable Institutions in Recent Tears*

The AAUP's annual reports onSiabs *commit status of faculties
casesifys institutions into several categories. Category I institu-
tions, to which BU belongs, are those whinh have granted an average

° of at least 15 doctorates a year in the preceding three yikrs in at
least three unrslateddflciplinss.

.BU c art wits hationAl. 'flew inglAnd. 'Rd MA4444bgett4 mvanisgOS
for 1971 . Our average salaries, by rank, and the average for all
rankss

coapare with averse salaries at Category I institutions
nationwide;

run further behind the averages for Category I institutions
in New England; and

- -- run furthest behind do worst of al:L...when compared
Iwith ths'averages for the other Category institutions in .

Massachusetts.

The other Catftory I institutions in llassachusetts are Boston
Collage, Brandeis, Clark, Harvard, the U. Mass. at Amherst, and.
Thfts. 'The fallowing table shoes the progressive disparity between our
average' saleriei and those nattonally, in New Zealand, and for the
other Catencity I institutions in Elasachusetts.

TABLE 1. BU Average Salaries ,for 1973/74 Cogpired to Averages at AAUP
Category I institutions.

EmaK

BU
An

.

National
Amiga_

New
England
Average

Average far Other
Mess, Cats I Instil.

Professor 21,2 21,900 23,900 24,800
Aasoc. Prof. 15,900 16,100 16.90( 17,700
Assist. Prof. 12,700 13,200 13,300 13,900
Instructor 10,200 10,200 34:800 f11,400

all rank* 16,000 16,700 17,900 19,200,

RU =pared with individual institutions in the state in 10i1/74.
Our average salaries are not merely below the averages for tha(combined

* All averages are given to the nearest $100. Source of the data is the
AAUP BulletIn%C.Sommer issue) for the year, which contains the annual
report on,the economic status of faculties. These reports cover run-
time faculty, exclusive of medical school faculty; and-the compensation
and ,ther economic data ere on a nine-months basis. BU average salaries

calcullted from his source agree with the averages given in tlel:adninis-
treVion's repo to the Faculty Senate of December 12, 1974.

4
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group of ell, other Category'I institutions in Massachamatts. In addition,
Wuxi averse,' salaries by rank at individual schools ere compered, SU
faxes badly.

In every comparison, the BU *verso is either next to the lowest, or
the lowest of all. Details are'siven in the following table.

TABU 2.

Bank

Trofossor
Assoc. Prof.
Assist.. Prof.
Instructnr

All ranks.

BU Average Salaries for 1973/74 Compered
at Individual Category I Institutions in

Lowest

Aviiragessaaryp'N

20,800
15,600
12,500
10,200.

15,800

BU
Average

211,2C0

15000
12,700
10,200

16,000

,o Average Solaris.
Massachusetts.

BU Average Caspared
to the

Icvest Average Salary

.next to lowest
next to lowest
next to lowest
lowest

tpxt tali:most

BU's worsenioal position front 1970/71, to 1973174. Over this four-year
period, the dollar gap between BS steerage malmxtes and the average for the
other Category I institutions in Massachusetts has widened at every rank
except !Cr professors, shore it has maimed the same. The junior rants
were the hardest hit. The following table shows this worsening in ars
position.

TOMB 3. The Differential Between BU Armrest es and the Averages
Catagory I Institutions in Massachusetts-.

Hank
PrOfea sor

Assoc. Prof.
Assist. Prof.
Instructor

all ranks

for tbe Other

1970/71

Average for Othel:
Mass. Cat, I Institutions

22,200
15,800
12,100
9,600

16,800

BU
Averegp

13,900
11,900
9,200

14,100

BU Differential
minus 3,600
minus 1,400
minus 200
minus 400

minus 2,700

Rank
Professor
Assoc. Prof.
Assist. Prof.
Instructor

al.1 ranks

BU

Average
21,200
15,900
12,700
10,200

16,000

1971/..74

41111 erage
for Other

sa.t. I Institutions
24,8010

17,700

18.9°0
11,400

BU Differential

Mil= 3,600
:tin= 1,800
minim 1,200
sin= 1,200

19,200 MiDUA 3,200

es



24

EMOTION 2. BU' Ibsition ?nether DO-lines in the qurent Tfer. 1974/75.

The Administration has ref sed to file the usual economic data on
faculty compensation with the AAUP this year, allowing the Jennary 31,1975
deadline to peas despite several requesta from the notional office.

"AU other Category I institutions in the state hive filed, however.
Average salaries b7 rank fbr 1974P/5 ate these other inetktutions can be
compared with the "preliminary" averse salaries for 1874/75 which the
adminiitration included in ite.report to the reculty Senate of December
12, 1974.

1

This cos risen reveals a further decline, from 1973/74 to 1974/75,
in BU's position relative to the average salaries for the other Ontefory
I institutions Combined. The dollar gap has widened at two out of the
four ranks and remains umaanged at ans. No eceparisenfOr Wall ranks'
can be made, ee the number at each rank for BO is unknown.

The BU differential for professorSis now $3,800 instead of $3,600.
Associate.professors are now $2,000 behind, instead of $1,800. Instruct-
ors remain $1,200 behind. Assistant professors are. the exception;
instead of being behind ths.aversge fbr the other institutions
their average is COO behind.

The following ULU contains the 1974/75 figures. The 1973/74 figures
were gives in TAXI& 3, above.

TABU 4. The 1974/75 Differential between "Preliminary' BO' Average Salaries
and the Averages for the Other Category I Institutions in Ness.

SC
"Fire rl n&-y" Average for Other

Rank Average Mess. Cat, I Schools BU Differential
Professor 22,500 26,300 winos 3,800
Assoc. Prof. 16,700 18,700 minus 2,000
Assist. Prof. 13.600 14,600 minus 1,000
Instructor 10,900 12,100 alums 1,200

This worsening of already inferior average salaries is occurring at a
time of extraordinary inflation. PUrther, it affects faculty living in
an area which has a very high cost of living relative to the rest of the
nation.

11,
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SECTIOB 3. hcalfgcm414tion, the Budget.' and Thition.

Average feculty salaries present a dimmal picture, as detailed in
the preceding sections of this Statement. Of course there are exceptions;
for example, some recent faculty appointments receive salaries which are
quite high. But the *parity of faculty are not in this favored category.

All faculty members are aware of the fixamnpal pressures on 8el
universities, including this one. All are aware of the nrisentee on
students and their families which are generated, by rising tuition rates.
And, as faculty, we are concerned vlth the general well-being of the
oducatiSnal enterprise.

TherefOre, it is *portant that faculty' salaries be considered not only
as they affect us as individuals, but from other perspectives as well.

One of these perspectives is the relation of total faculty compensation
to total expenses. Another is the relation of facultyCompensatian to
tuition. In this.seetion we present information on thole important
concerns. In the resat sectional discuss where the rest of the money goes.

salary plum fringe benefits such as Social Seunrity, catr, and the
facultY noMmunlation and total, expenses. "faculty time' /I

like. The AAUP gives the administration's report of average
compensation full -tics faculty, exclusive of Medical School
faculty; the number at the rank; and fringe benefits as percent of
average .salary fur the rant (in 1973/74, this pareantage ranged from
12.9 to 22.7). Total, mmenaneation was calculated. from this' source.
Total expense, and income, come fans the administration's report to the
"acuity Senate of December 12, 1974, and pertain to the entire nniveriity.

When figures for 070/71 mad 1973/74 are examined, the evidence is
clear that this fmlltime faculty oamensation is not a 'sexy large share
of the budget. TheAdaixdstration reported total expenesr of $77.7 mil-
lion in 1970/71, and $100.2 million in 1973/74. Over this period:

faculty compensation as a percent of total expense
remained constant, at J 17 percentin each'of the two years;

the dollar *ceme in total compensation over this four-year
period came to a modest $4.2 million: the total advanced from
$13.0 million in 19f0/71 to $17.gealaltao lo 1973/71q

0

end this was a period in which the number of full-time,faculty
increased from 821 to 899, or by 10 percent.

Peculpy compensation and tuition. Haw much does the faculty benefit
when the tuition goes up? The evidence is clear that tuition has risen
much faster than faculty compensation.

, .

Over the four-year period from 1970/71 to 1973/74:

average faculty compensation increased by 21 percent,
from $15,800 to $19,100;

- - -but the tuition increased by 54 perCent, from $1,750. to $2,890.

30



Thus, everege individual faculty compensation rose less Conn halt
as fast as the tuition paid -by an individual student.

looking at total fammlty ccexpensation, and total tuition income,
again we see that the tuition increase greatly Exceeds the compensation
increase over this four-year period:

total faculty compensation (for a 10 percent larger facultA
rose from $13.0 million to $17.2 million. This is an increase
nf $4.2 zillion, or 32 percent;

but theca:citron "tuition and fees" rose from $38.1 ailliotrtol,
$56.4 seri:fon This is an increase of $18.3 million dollars,
or 46 percent.

,-,.Yron 1973/714 to the current year, 1974/75:

.tuition went up =other $200, to a total of $2,890:

and an increase of 6 percent in average faculty aospam4Ation
was budgeted for the current year (according to the Senate
Council's Budget Conanittee Report of Msy 9, 1974);

but the budgeted conanmation increase came not out of the
tuition increase but out of money saved tram the previous year
by the freeze on famzlty salaries plus deferral of plant mainten-
ance.

The administration has raised 1975/76 tuition another $390, to a total
of $3280. And, as is -to often the case, pdblictMrabout this tuition
increase - eat-um: the need to rise salaries. 7or
the story in of dennary 25, 1975, on the tuition increase is

headlined "Inflationary Pressures lease Tuition Raise."' The list-of
" inflationary pressures" begins with "salaries and fringe benefits for
all University employees - faculty and staff" and then goes an to speak
of rising fuel and utility costs.

Repeating the pattern of the past, the estimated increase in income
from higher tuition greatly exceeds the estimated increase in psculty
ccutpensatica

- -the administration estimates that the tuition increase will
raise an additional $6.5 mention;

From the Senate Budget Committee's report, page 2: 'Without detracting \
from the achievement [of an operating surplusa , it should be noted that
it rests, primarily, on two factors which =not be repeated: (a) deferral
of maintenance of physical plant. .(b) absenei of faculty salary increases
in a period in which the cost of living increasodht an aunual rats of.
approximately 10%." "...both the Cannittee and the Etcsentive Office are
concerned that the 644 compensation increase for 4,74/75 is not being funded
entirely cut of 1974,-73 income, but is being provided in mignificent part,
if not cunpaetely, by reservee created out of 1973-74 inmane."

3 I
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IMO

reasonable estimate of the increase in total faculty
compensation from this year to.the next is only an addition-
al $1.1 041,4m," *

ppcpamsi. mere Is the Monty Going?

Over the past four years, the univereity's total income has eas-

sd from $75.2 million is 197C/71 to $1C0.4 :million in

1973/74 ( these figures, and all. usw figures in this section, are taken,
except 'whew otherwise noted, froa the sdmimistretion's report to the
7aculty Senate of December 12, 1974.) .

*Leh of this increased imams bas come from increased tuition and
fees. Sponsored research income, 'which is generated by activities of the
faculty, his ton, The following figures give the details:

I ShiLncome , =eta =IA
Itzition and Pees .1 million 56.4 million
Sponsored Research 7.7 stillion 6 million
Au other. 4

Total 75.2 10C.

As me have seen, irCTOMAO in faculty cogyaneatiou has amounted
during this period to only $4.2 million. Peri:age afinastactini
part of the additional income has been consumed by rising costs for
electricity, Mal, telephone sarvioes and security,- -of which vs have
heard so much? lizhapa expenditures on Student Academic Support Services
(Beelth Services, the Registrer, Admissloolt, and so on) have incr:wee.
Cm the contrery: c.. .

-...-over'this period, the costs of utilities and security increased
. tram $2.17 million to $3.64 zillion, or only $1.47 million;

- -Student Acedemdc Support Services cost $2.3 million in
19ro/71 and $2.2 sil.tion in 1973/74.

If we examine the very broad and inclusive category libeled "Instruct--
ion, Research, Student Sport," 'which doubtless includes faculty compensa-
tion, even this has iced by rieW $9.2 million, from $35.3 zillion
'in 1970/71 to $44.5 million in 1973/74.

Mhenodeere is the additional lncone aotns? Clearly, much of it is
unacCounted for by the expenditures listed above.

Mere are many planes, and many mays, farmny Administration to s pend

any university's money. Saco may be V114, some not; some =Iv be speculative,

* If total faculty compensation of $17 2 million for 1973/74 mere increased
by 6 percent, it mould amount to $18.2 million. If compensation increases
for next year amount to 6 percent ( a commonly heard figure), this mould

amount to $1.1 million ( 6 percent of $18.2 million).
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otters conservative. At present, the fecUlty does not have access to

information which allows it such opportunity to evalnite the soundness
of financial policy in relation to educational policy.

:Weever, two disturbing features of the-university's expenditures
are evident fee= the available information: One has to do with the

proliferation of the bureaucracy. The other is the growth in an expense

category which is =informatively labeled "other."

Theme has been a dramatic increase in the nnebor of vice presidents
and of other adeinistrativa personnel and their supporting staff. In this

connection, we quote from the &note Council's Budget Committee Report,
p. 3: "The Committee is not satisfied that the mon..acadessic budgets of the
university were subjected to the some program of critical reviews
which were Imposed on the academic budgets in cedar to achieve a balanced
budget for 1974.75.°

With respect to expenditures by this proliferating bursaneracy,
some revealing information can be gleaned from scrutiny of the university's
fiseal year budgets for 1973/74 and for 1974/75, which are on file at
Alger Library (Special Collections), even though the income and expense
categories are so broad that they disclose very little about the parpoee
of expenditures.

Sere, for =maple, are 1972/73 actual expenditures and 1974/75 budget-

ed matures, for four administrative offices, as de6iled in the
1974/75 fiscal year budget:

arlia -2.0475

V.P. Pehlic Affairs $1 million 1,448 million
4

linexce .79 million 1.13 million

V.P. Academic Affairs .06 million .32 million

Planming, Budgets
and Lecxnestion 1.13 mil loon 1.61 million

These four edministretive offleers are classified in the fiscal year
year budget under "Administrative and General" apen***. So are "Contra
Administration," "Vice President for Opersipme, "General University,"

and a maw Vic* President for Personnel, vhdiamears with a budget of $.42
million in 1974/75,,

The total for these various expense categories under "Administrative
and General" was $5.01 million in l222/73. and bad risen to $7.06 million
in 1974/75. This was an increase over $2 million, and it took place

during a period when the faculty salaries were frown.

We now turn to the history of "other expenses." In the administration's

report to the faculty Senate of December 12, 1974, there is the sudden
Appearance, and notable growth, of an expense category which is labeled
"other." The categories of the fiscal year budgets on file at Alger
are different from those in the report to the Faculty Senate. Study of
the former therefore fails to throw light on this expense item in the latter.

So we can only describe to you the history of "other:"

1970/71 1971/72 1972/73 1973/74

"Utter Fa ense" 0.0 mil- $ .6 million $ 4 2 millton $14.1 x4111.011
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i$Fhetever *other" may be, in 1973/74 it wee:

equal to 2 percent - .nsar3 o quarter w.- of tbe $17.2 milplion

..total faculty ccmpensation for that year;

--nearly Luse as the $2.2 million of expenses for Student
Academic rt Service for that year.

sitc=ar 5. aggIEMEUsemiLalgeLtut.

Here are some of the major waxed& objectives of =AAUP:

1) Zetabliabed MilttlEM
is

scales for each rank, whichwill
inolde substantial 12=1014411 over prevailing stigma saleries.

2) Ilbring the first year of the contract a substantial cost-of-living
increase for all facultm and provision for additional cost-of-living
increases in succeeding years.

3) Substantial merit increases over and above the oost-of-living
imams's, mitb.00llagSAliwooesseS at the Department an4/or College
level for determining their esard.! 1ft.

V

4) A specified pc` ca, anappeale procedure, for individual
faculty negotiations or grievances over merit increases.

5) An inequities fund: to deal with iniquities affecting wawa, -

JUIN, and other persona.

6) Specificetion of peg scale for smisertere and overloed teaching.

7) Definition of webbetioal lemma se:a right, not s. ppdfilege.

8) lb increame-in faculty workload, Alen Obeli be reasonable, fair,
consistent with carrot prectices,aand reflect research and creative
activity, and-service to Bost4u-Dniversity at the Department, Collage,

end University level.

9) Access to information about the University budget in sufficient and
meaningful detail to allow the faculty to make informed judgments about
expenditures as they relate to the academic objectives of the University.

34



.ao

DOCIJNoT

BOSTON ONIVERSITY CNAPP1214
AMERICAN ASSOCIATION OF UNIVERSITY PROFIESscRS

P.O. SOX 500 / Kainenoter Station / Doeters. Mameschumetts 02225

)BOC-LAIIP Pays to Hearer
sk

.1ishairaziLmeastzem,_majkaglAiu,

$14,009
That's how each the average

salary for full pro/sea:re has

grown siace collective bargaining

came to Boatom thaversity,--$14,06.

That 514,009 repreasmts these seine is tie last five years:

A 56.51 total everaem increase ever 1977.71 salaried

A current average salary of 131,792 as tempered with $24,713 le 1977 -78

As oversee yearly increase of 11.32 over 1977-71 salaries

Asti, good sews, last year the *worms *slaw, for boll prefemeors actually broke the

coat -of- living barrier. Prom September 1971 to September 1982 the Cowers Price

lades for lost= iscrseee4 44.51 *tile eglaries at Tow ram/ rose as average of 44.9Z.

V1972 -73 $20,461

1973-74 20,653

1974-75 21,689

1975-76 22,737

1976-77 23,763

1977-78 24,733

BOC-41MIP scats XII 1W tial3 1 UNIII3 MIK 1CR 111, f1/304/LP

141ertee lacrosse
Average ir" 2

_

PM 'um 11)

8.14
.94

5.02
4.13
4.51

4.29

7.6
10.3

7.7
6.9
5.5

5.4

ITTIffamliguP

7.11"1"Solarise UNVO11111

1978 -79 $26,794 8.11 11.4

1979-10 29,700 10.35 12.0

19110-11 33,422 12.53 11.6

1901-12 15,119 7.41 3.7

1912-13 38,792 8.06

d

for the five year* preceding union ottgotisted redoes

the total average lactase. ewe only $4,322 or 21.12

ch. average yearly increase wee only 4.22 over 1972-73 saleriett

the coat of living rove 41.22, a yearly average of 1.231

Although raises kept pane with the coat of living in 1971 and 1972, no rank

even began to recover from the 1973-74 salary freeze sad the lean relate that fol-

loweduotil the first SIBC-4AUF coetrect in 1978.

Based on data from S.U. Analytical Services; figures represent average salaries

for all persauent full professors, including
thoas newly promoted or newly hired.

2Cost of Living increases based on Coniumer Price lades for greater lost= atlas

for October through 1977 and for Septa:shim through 1982, following 11.5.0.1... records.
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BOSTON tfre /WOW CHAPTX
AMERICAN Assoc:A-nor.,

P,O, Boa 50 I Kanniore Station /

avc -AATIP Pays to Bearer
e5._eher.1 Aser_Issehad lake.149 11 ra

$10921

DOCUMENT E

ores 0221

That's haw such the seeress'

salary for sus/satiate professors has

grown since collectig, bargaining

demo to Metre University-510,216.

That 510,216 repremests Wass* seism is the last five years:

A 532 total average I:wrest* over 1977-48 salaries

A current *verses salary of $29,505 se compared with 519,219 in 1977-78

An seeress yearly increase of 10.6% over 1977-73 salaries

And, good DOW, Last veer the average salary fqr *umlauts increased 7.62 ebile the

loeton *ram at rode only 3.72. From September 1978 to September 1982 the average

yearly increase for aseociates (10.02) re, only a percolatese point behind the average

yearly lecreame is the CPI (11.12) for the ammo period.

1111 BCG-AIED

/Till IOW MDR

1W A1D TEIII l

13110-4ADP

SINAI xit I>SS EICC-AlitP

VIVI MAVIS 11115 EICC-AADP

$V02144
1411Artaa

2
Z
iseesasa

Average 2 2 t72/

1972-73 $15,310 5.42 7.6 1971 -79 20,705 7.34 11.4

1973-74 15,516 1.33 10.3 2979-60 22,888 10.54 12.0

1974-75 16,467 6.13 7.7 1980-81 25,116 9.73 11.6

1975-76 17,434 5.87 6.9 1981-82 27,026 7.6 3.7

1976-77 18,144 4.07 5:5 1982-83 29,505 9.17

1977-78 19,289 6.31 5.4

Tor fiee years preceding union negotiated raises
the total average increase WO only 53.979 or 26%

the avenges yearly increase yea oaly 5.22 over-1972-73 salaries

the cost of living rose 41.2%, a yearly average of 8.232

Although raises kept pace 'Atha. cost of living in 1971 and 1972, no rank

even began to recover from the 1973 -74 salary fresee and the loan raises that fol-

loweduntil the first eUC-441.710 coaract in 1978.

Sewed on data from I.U. Asalyticel Services; figures represent average 'alert's

for all permanent associate professors, including those newly oromated or oewly hired.
2Cast of living increase* based on Consumer Price Index for greater Easton area

for October through 1977 and for September through 1982, following U.S.A.k. records.
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DOCUMENT F

BOSTON UNIVERSITY CHAPTER
AMERICAN ASSOCIATION or umvERsrn, PROFESSORS

R.Q. Has 509 Kovno/to Station Boston. Atiossenusstts 02215

8I3C-AAUP Pays to Hoarse

$ 8,112
That's how much the average

salary for ***Isiah professors has

grown since collsctive bargaining

411106 to Boston University-48,112.

That 68.112 represants these Sagan in the last five Team

8 A 51.22 total ava;aga increase over 1977-78 salaries

0 A current Everest salary of $23,968 as compared with $15,856 in 1977-78

II An *verso yaarly increase of 10.22 over 1977-78 solaria,

lquity for assistant profasaora was a union priority in last roar's aegotiations
resulting in A $450 immanent adjustment to base salaries for assistant Orofeasorp
before anacross-the -board raise of $1,341 wma added to 1981 -82 shampoo. Total

for your rank averaged 12.22 with nearly $1,800 in goarantetd increases.

111)C-SAIP MAUI XX =I SW TES MIMS SSW JOR Blr-ACIP

ITU TTABB PRIOR TO IEC-AATE' rrallisaWITSBCC-141,
"'Maras*
Akolaxise 2

2 CFI
2

Average
SAtartss

2 CPI
Iscreass

1972-73
1973-74
1974-75
1975-76
1976-77
1977-78

$12,618
12;852
13,644

14,369
15,063
15.856

3.66
1.55

6.47
5.01'
4.83
5.26

7.6
10.1
7.7
6.9
5.5
5.4

.

/6%

'194-79
1979-80
1980-81

1981-82
1982-83

$16,487
17,642
19,586

21,972
23,968

' 3.48
7.31

10.71
12.18

9.08

11.4
12.0
11.6
3.7

for the five years preceding onion assotiated raises

I the total average iocraase was only 43,216 or 25.72

I the engage yearly Lacrosse was only 5.12 over 1972-73 'salaries

0 the cost of living roe. 41.25. a yearly average of 8.232

Although raises kept pats with .ha cost of living in 1971 and 1972. oo rank
even began to recover from the 1973-74 salary freeze and the lean raises that fol-
lowed until the first 80C-A4.07" contract is 1978.

1

'amid on data fro. S.C. analytical Services: figure, represent average salaries'
for all pereenanta.sietant profassors, including tholes newly promoted or newly hired.

2
coat of living increases based on Coneuear Price Index for greater Boston area

for October through 1977 and for September through 1982, following U.S.D.L. records.
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22Sliati
16011TOP4 UNIV13121M, cmarTiot

AMERICAN ASSOCIATION CF UNIVERSITY PROFESSCRS
nos SW I Kenmore Stmean / noel" hieeeechumeotte C=15

117C-41221P Pays to Boar

$ 7,0 6 7
That's her muck the average

celery for imetrecters hoe grove

412410 collective bargel.aing cams

to Seattle 0livermitr.-27,067.

That $7,027 regreeesta thees galas is the last five years:

6 A 34.22 average imams* ever 1977-72 solarise

0 A cermet overeat salary of 219,236 me esepared elth 212462 is 1977-72

6 A overage yearly ficrasso of 122 ever 1977-72 salaries

AmA. good mem. last year's overage lacrosse for tmetreeters tea veal over the 3.72
cost -ef-liriag locresee for the memo period. And evem Metter sewo--ealiay averages
for year rank this year ars higher this last yeses by 13.621

TM IMAM* awn xn /01 MD US MOE Effill XS TM 111r-MCIP

Ma 20 'EV:1.4(1W 'III mos 10D4AOR

1 2

1972 -13

1,734
1974-75
1975-76
1976-77

1977-75

\ For the five

9

S

Average 2 CPI

7.6 1971 -79 013,420 4.2$ 11.4
10.3 rt79-eo 14.327 6.76 12.0
7.7 124441 15.002 10.15 11.6

6.9 124142 17.253 2.63 3.7

5.5 1942-83 19.936 15.55

5.4

yearn preceding solos oesotiated raises

the total average increase eve only $2.773 or 27.32

the average year increase ewe osly 5.52 over 1972-73 salaries

the cost of living rose 41.22. a yearly average of 2.232

although raises kept pace with the coot of living in 1971 tad 1972. no rank
aren hales to recover from the 1973-74 salary freeze sad the lama raises that fol-
lowed--umtAl the first poc-Autr contract is 1978.

1
lase4 on data from B.U. Analytical Services; figures represent average salaries

for all permanent instructors, including those newly hired.
2
Cost of living increases ladled oo Consumer Price laden NIT. greater Seaton area

for October through 1977 and for Septeeber through 1992, following U.S.D.L. records.
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RAVI TO PROSPER= WITS TEl UNION ?

Clearly the. answer is YES. If you have been at rank over five years, your

salary is finally beginning to pull even with national averages for comparable
institutione. If you have lust been promoted or newly hired, you are receiving
a coupetitive salary because negotiated increases for continuing faculty raiale

salary "flours" for everyone.

You have also prospered because the greater part of each year's'railse has

been,a GUARANTEE) ACROSS-TIE-BOARD increase. Before she union, all raises Isere

merit increases subject to arbitrary distribution. If you don't get the merit

rain .you :hink you daiares this year, whet kind of raise would you have re-

ceived without the BUC-AAUP?

And if the union contract didn't guarantee an' overall 8.5I'reise next year,
what would stop President Silber from freesias your salary in the name of the
budget 'shortfall "?

3
t

TER UNION IS WORTS MORI TSAI ITS WRIGHT IN RAISSS

to

union has given you more then just money. It bag given you a place to

turn to when your rights have been violated or your interests jeopardised. When

the a4miaistration paid 1951-82 overload salaries according to 1980-81 rates, the
BUC-AAUP grivvedl-and men over $20,000 in back pay adjustments. Were you among

the 179 people who collected one of these "bonus" checks is December? If so, you

can thank the union.

Maybe you lava never had direct cause to file a grievance, but your rights
rpmein protected because the onion vigorously defends the principles that affect

ylUr every working day. Perhaps; at one rise your were even a member of the National

AAUP because of the AAUP's ongoing defense of academic freedom and tenure, faculty

governance and due process. The AAUP continues to be the premier voice is defense
of those principles --and works for your interests in teeny other ways too, as the

enclosed brochure documents. When you join the union. you also become a member of

the Rational AAUP.

UNTENURED BUT NOT UNiROTECTISD'

Nobody needs to tall you that untenured faculty are the most vulnerable
segment 'of thv academic community, particularly in this economy. The due process

guaranteed you by the union contract is your one protection against an administration

whose arbitrary decisions can place you in jeopardy at any moment.

Protecting you has been a top naion priority2fram the start. The first

contract was barely off the press when the administration pink-slipped almost all

the untenured faculty in the Spring of 1979. This mass termination was overturned

in arbitration, thanks to the unim's.imeediate action.

This ,rear the BUG-AAUP has gone to arbitration to stop the administration'

abuse of doe-yest appointments. Under the contract you are entitled to the security
of two- sod three-year appointments, and the BUG-AAUP has launched a wide-scale investi-

gation and series of grievances to prevent the erosion of that security.

At a time when sdninietrator all over the country are threatenikg untenured

faculty under the guise of "financial exigency," can you really afford not to support

the activities of the BOC-AAUP on your behalf?

ta

3i1
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STATEMENT OF PROF. JOSEPH SPEISNIAN, DEPARTMENT OF PSY-
CHOLOGY, BOSTON UNIVERSITY, AMERICAN ASSOCIATION OF
UNIVERSITY PROFESSORS, AAUP

Professor SPEISMAN. Thank you. My name is Joseph Speisrnan.
I'm a professor of psychology at Boston University, where I have
been employed since 1968.

The ultimate managerial, authority of private universities typi-
cally,lies in the hands of brds of trustees or governorS, whose po-
sitioppi6 anchored in a chartZr of bylaws, which if vague enough, as
at 'Boston University, enable a president or a chairman Of the
board, or both, to attain virtually absolute power over an institu-
tion.

Please recall that public institutions of higher education are typi-
cally and appropriately subject to public scrutiny, supervision, and
indirect control at least, through elected political' bodies in a way
that private institutions simply are not.

Faculty participation in the governance of an institution may be
bolstered by traditions and customs that can be decisive at times.
However, these customs prevail without further support only in an-
cient and stable institutions. These customs, together with the
more precisely articulated standards of academic freedom and gov-
ernance, published by the American Association of University Pro-
fessors, add up to what is often called the collegial model. This
model may be and often is disregarded in practice, especially where
governing documents are imprecise, and where customary patterns
are poorly entrenched.

Where irresponsible control arises in private higher education,
collective bargaining by faculties may, indeed, be the only means
available to reinstate this collegial model.

The two negotiated contracts at Boston University have served to
enable this collegial model to function ancrto protect the faculty
'from capricious and arbitrary actions b9"the admin,istration. Our
first achievement was the regularization of procedures in the
award or denial of award of such crucial matters as appointments,
promotion, tenure, and in the termination of facLilty.

Under the contracts the faculty achieved explicit procedural
guarantees that had been expressed before only vaguely and large-
ly as pious hopes. How, when, and where reviews were to be con-
ducted, the manner in which faculty colleagues would evaluate ma-
terials presented by a candidate for promotion or tenure, the stand-
ards by which such judgments would be made, and an orderly
schedule for these event4, These came only under the contract.

It is worth noting that even the president and the board of trust-
ees of Boston University, who have spent enormous sums to oppose
collective bargaining in the courts, planned to retain most of these
procedures even after the expiration of our contract, in October.

The contracts also established prOcequres to grieve and appeal
these judgments, when necessary. They not only established a just
appeals procedure, but also individuals who sought redress were
entitled to and were given access to information and evidence.
Prior to the contracts, reports, and file materials such as personnel
files relevant to the appeal, .were not made available, or if some



a

36 .4

,
portions of the files were provided, it'was.done at the whim of an
administrator who was also rendering a judgment in the case.

Also, there are the issues of bread and butter. Prior to negotiat-
ing our first contract. in '197 79, there was no established salary
policy at Boston Universit T4 d the salary of Boston University
faculty measured against Co rable institutions was very poor,
indeed. In*the six precontract 'years of the present administration,
the average (annual salary increment for full professors was only
4.2 percent, while at the same time, the cost of living rose on a
yearly average of 8.2 percent.

`During the 6 years under contract, the average annual incre-
ment to professor's salaries was 9 percent, which in contrast to the
precontract period at least kept pace with the cost-of-living in-
creaseOthes. ..

r practice:of a willful administration were stopped or modi-
fied by contract enforcement. There was the year, 1979, when every
nontenured Faculty(,, member, the youngest and most vulnerable

up, wo was not on a in tiple-year appointment, was sent ar
r
tter of %-rmination, not use of any wrongdoing on their part

lack of effort on their part, but becitse of fears of lagging en-
rollments, which turned out to- be quite unfounded. These termina-
tion letters were negated, through actions under the contract.

There are many additional incidents of this kind, some of which
are noted in the documents deposited with the committee.

The faculty seeks from the Congress the right...to negotiate with
administrations, under. the law. This right should be restored.
Thank you.

Mr. CLAY. Thank you. Go ahead.
[Prepared statement of Robert Janusko follows:]

PREPARED STATAMENT OF ROBERT JANCSKO, PROVESSOR OF ENGLISH,. ASHLAND COL-
MM. ASH14,15114,' OH, ON-BEHALF OF AMERICAN ASSOCIATION OF UNIVERSITY gigeZ-
SORS

'F'
My name is Robert Janusko anct I am a Professor of English at"Ashland College

in Ashland, Ohio. I was the first president of the faculty union at Ashland College
and-chair of its last negotiating committee. I am here today at the request of the
American Association of University ProfessotT.

Ashland College is a private, church-relatee institution with approximately 1,300
full-time students on its main campus and an additional 1,800 students, mostly part-
time, in satellite programs.

During the 1950's and 1960's Ashland College, like many other schools, experi-
enced rapid expansion, growing from 500 full-time students in the 1940's to over
2,800 full-tirri'e students in 1968, when an Optiniistic Board of Trustees predicted an
enrollment of 4,800 within ten years. To meet this demand, and % anticipate the ,-
future, the c2llege added to its faculty and undertook an extensive building pro-
gram

When the inevitable reversal in enrollment occurred, the administration and
board reacted by withholding payment on 17 part-time contracts in the fall of 1971.
terminating 4:i of the 218) faculty members, and announcing in March, 1972, that
faculty contracts for the following Year would contain a clattse permitting salary re-
ductions,. (amount unstated/ should projected enrollitent fail to materialize. Already
disturbed by the board's rejection theprevious year of a revised handbook, which
would have provided greater protection 'ust such a situation, and by the revela-
tnm that opefating deficits for the thr prior, of which the -faculty was un-
aware. had been made up from now ex ed debt reserves, the faculty responded
by,voting with an 80,";. margin to en collective bargaining under the Nation-

-al Labor Relations Act. Thus. in May, . ghland College became one of the first
.private colleges in the country to permit ebllactive bargaining under the NLRA, as
well as the first institution of higher education in Ohio to have a unionized faculty.
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The initial negotiated agreement, ratified in August, 1972, remained virtually un-chem in its eseentials during the 10.1year lifetime of the union, and, somewhat
modi ed, continue* as the current faculty rules and regulations. However, without
the collective bargaining context, the document has lost much of its force.

The decision to unionize gained the faculty a greater role in the governance of thecollege, established guarantees of academic freedom and tenure rights, increased
access to information regarding the college's finances, and, of course, enabled the
negotiation of wage*, hours, and otter. conditions of employment tuftrally associatedwith unionization.

After the initial period of sparring "and confusion while new roles were beingclarified, a relationship developed between faculty and administration that, at itsbest, might be charaeterized as collegial. Frequent, often weekly, meetings wereheld between faculty and administration leadership to head off conflicts, ensure con-tract compliance, and discuss problems of mutual concern. In 1976, when the collegeagain faced a major financial crisis, this new relationship made possible the negotia-tion' of an espan provision on financial exigency which provided for full facultyparticipation in determining the nature and extent of reductions in budget and per-sonneI and sdao for the formation of a committee comprised of faculty and board
members to monitor the implementation of the provision and to oversee the oper-ation of the school during the 1976-77 academia year. The Committee, which electedthe president of the union as Hi chair, managed to trim $500,000 from a $10 millionbudget, enough to satisfy the bondholders that the crisis had been weathered suc-cessfully. It is also noteworthy that, unlike the debacle of 1971-72, this retrench-
ment spawned no grievances or litigation.

.

I am not suggesting that conflicts did not arise during this period. With eachchange in top level administration (two new presidents; two new academic vice-presidents, who were followed by two succeeahre academic councils; and one new fi-
41 nancial vice-president), new tensions awe, but in a climate of cooperative debate

which allowed the governance system to continue relatiVely undisturbed.
During the contract negotiations of 1979, however, -the union was forced, for thefirst time, to file unfair labor practice charges with the National Labor RelationsBoard on behalf of two faculty members. Although the negotiations reached a suc-cessful conclusion in 1980, we were unable to resolve the two complaints and contin-

ued to press charges. In 1980 the administration citia the Yeshiva decision as partof its defense, maintaining that the faculty was rill and that it was under
no obligation to recognize the union 'or to submit to NI, B action on the complaints.Financially Ill-equipped to pursue a series of appeals, and on advice of counsel, the
union decided in April, 1982, to file for clecerttication in return for settlement ofthe complaints and a contractual agreement maintaining the rules and regulations
as negotiated and ensuring faculty participation in their modification.Since that time, the faculty has experienced a gradual erosion of its share in the
decision-making process. Increasingly, actions which in the past would have in-
volved faculty participation (in the spirit, if not always in the letter, of the agree-ment) are being taken unilateially by the administration. These include adopting a
new insurance plan without the knowledge of the appropriate faculty committee er4he approval of the faculty forum.

A center to house the papers and memorabilia of the late Representative John
Ashbrook and to promote the study of the political philosophy he espoused was es-

.) tablished without consulting the political science faculty or seeking the approval ofs.--" the faculty as a whole, although prior consultation is a common practice in academ-ic institutions. The acknowledged success of the center in bringing such speakers as
President Reagan and Vice President Bush to the Ashland campus and in supple-menting the operating budget of the college has not obscured, for many concerned
faculty, the manner of its founding.

The most recent revision of the faculty salary scale, prepared, as ,usual, by theFaculty Welfare Committee, was summarily dismissed by the administration last
year and was replaced with an across the board raise. The faculty, 'accustomed todebating and voting on salary increases, wee once again presented with a fait ac-compli. Ironically, this scale, developed by faculty statisticians and adopted severalyears ago, in part, to remedy inequities in pay and to close the gape between aca-demic ranks, was rejected on the grounds that it perpetuated inequities.

These observations on the changing relationships between faculty and administra-
tion before, during, and after the collective bargaining period are not intended tomalign the current college -administration or to question its integrity. Were I amember of top level administration, I suspect that I, too, would grow impatient with
the slow crystallization of academic opinion and be moved to engage more frequent-
ly in unilateral action. Nevertheless, I am struck by the similarities emerging be-

.4"
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tween the ost-19S2 qtyle of governance at my institution and that which existed

f prior to 1972. I would suggest that it is only a matter of time until the Ashland
College faculty fits the detlnition of employee as currently interpreted in the Act
and will once again be eligible to negotiate its way beck to collegiality, or as the
Supreme Court has been pleased to call it, management. We prefer to avoid this
confrontation and believ this could be accomplished by approval of H.R. 3291.

STATEMENT OF PROF. ROBERT JANIJSKO, ENGLISH DEPART-
MENT. ASHLAND COLLEGE. AMERICAN ASSOCIATION OF UNI-
VERSITY PROFESSORS, AAUP
Professor JANUSKO. My name is Robert Janusko. I am a professor

of English at Ashland College in Ashland, OH.
I was the first president of the faculty union at Ashland College

and the chair of its last negotiating committee.. I am here today at
the requpt of the American Association pf University Professors.

AshlaNii College is a private, church-related institution with ap-
.

proximately 1,300 full-time students on its main campus and an ad-
ditional 1,800 students, mostly part-time, in satellite programs.

During the 1950's and 1960's, Ashland College, like many other
schools, experienced rapid expansion. When the inevitable reversal
in enrollment occurred, the administration and board reacted by
withholding payment on 17 part-time contracts, in the fall of 1971,
terminating 43 of the 200 faculty members,, and announcing in
March 1972 that faculty contracts for the following year would con-
tain a clause permitting salary reductions, amount unstated,
should projected enrollment fail to materialize,

Already disturbed by the board's rejection of the previous year's
revised handbook, which would have provided greater protection in
just such a situation, and lcir the revelation that operating deficits
for the 3 years prior, of which the faculty was unaware, had been
made up from now-exhausted debt reserves, the faculty responded
by voting with an 80-percent margin to enter into collective bar-

,

gaining under the National Labor Relations Act.
Thus, in May 1972, Ashland College became one of the first pri-

vate colleges in the country to permit collective bargaining under
the NLRA, ps well as the first institution of higher education in
Ohio to have a unionized faculty.

The initial negotiated agreement, ratified in August 1972, re-
mained virtually unchanged in its essentials during the tenure and
lifetime of the union, and.somewhat modified, continues as the cur-
rent faculty rules and regulations. However, without the collective-
bargaining context, the document has lost rlach of its force.

After the initial period of sparring and confusion while new rules
were being clarified, a relationship developed between faculty and
administration that at its best might be characterized as collegial.
Frequent, often weekly, meeting k were held between faculty and
administration leadership to heAl Off conflicts, ensure contract
compliance, and discuss problems of mutual concern. In 1976, when
the college again faced a major financial-crisis, this new relation-
ship made possible the negotiation of an expanded provision on fi-
nancial exigency which provided for full faculty participation in de-

/ termining the nature and extent of reductions in budget and per -'
sonnel, and also for the formation of a committee comprised of fac-
ulty and board members to monitor the implementation of the pro-
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vision and to oversee the operation of the school during the 1976-
77 academic year.

It is noteworthy that, unlike the debacle of 1971 -724 this re-
trenchment spawned no grievances or litigation.

I am not suggesting that, conflicts did not arise during this
period. With each change in top level administration over the 10
years, (two new presidents; two new academic vice presidents, who
were followed by two successive academic councils; and one new fi-
nancial vice president), new tensions arose, but in a climate of co-
otierative debate which allowed the governance system to continue
relatively undisturbed. .

During the contract negotiations of 1979, however, the union was
forced, for the first time, to file unf,air labor practice charges with
the National Labor Relations Board, on behalf of two faculty mem-
bers. Although the negotiations reached a successful conclusion in
February 1980, we were unable to resolve the two complaints an&
continued to press charges.

In March 1980, the administration' cited the Yeshiva decision as
part of its defense, maintaining that the faculty was managerialand that it was under no obligation to recognize the uxiiin or tosubmit to NLRB action on the complaints. Financially ill equipped
to pursue a series of appeals, and on advicie of counsel, the union
decided in April 1982, to file for decertification in return for 'settle-
ment of the complaints and a contractual' agreement maintaining
the rules and regulations in the most recent negotiated form, and
ensuring faculty participation in their modification.

Since that time, the faculty has experiencedsa gradual erosion ofits share in the decisionmaking process. Increasingly, actions which
in the past would have involved faculty participation, are being
taken unilaterally by the administration. These include adopting a
new insurance plan without the knowledge of the appropriate fac-
ulty committee or approval of the faculty forum.

A center to house the papers and memorabilia of the late Repre-
sentative John Ashbrook and to promote the study of the political
philosophy he espoused was established without consulting the po-
litical science faculty .or Seeking- the approval of the faculty as a
whole, although prior consultation is a common practice in aca-
demic institutions. The acknowledged success of the center in
bringing such speakers as President Reagan and Vice President
Bush to the Ashland campus and in supplementing the operating
budget of the college has not obscured, for many concerned faculty,
the manner of its founding.

The most recent revision of the faculty salary scale, prepared, as
usual, by the faculty welfare committee, was summarily dismissed
by the administration last year and was replaced with an across
the board raise. The faculty, accustomed to debating and voting on
salary increases, in other words accustomed to collective bargain-
ing, was once again presented with a fait accompli.

These observations on the changing relationships between facul-
ty and administration before, (Wring, and'after the collective bar-
gaining period, are not intended to malign the current college ad-
ministration or to question its integrity. Were I a member of top
level administration, I suwpect that I, too, would grow impatient
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with the slow crystallization of academic opinion and be moved to
engage more frequent in unilateral action.

Nevertheless, I am ffruck by the similarities emerging between
the post_1982 style of governance at my institution and that which
existwi prior to 1972. I would suggest that it is only a matter of

s' time Zntil the Ashland College faculty fits the definition of employ-
ee as currently interpreted in the act, and will once again be eligi-
ble to negotiate its- way back to collegiality, or as the Supreme
Court has been pleased to call it, management.

We prefer to avoid this confrontation and believe this could be
accomplished through approval of H.R. 3291.

Mr. CLAY. Thank you.
[Prepared statement of David Poisson follows:]
PREPARED STATEMENT OF DAVID POISSON, COORDINATOR OF HIGHER EDUCATION,

NATIONAL EDUCATION AESOCIATION

Mr. Chairman and Members of the Subcommittee, my name is David Poisson and
I am Coordinator for Higher Education for the 1.7 million member National F,duca-
tion Association. The NEA appreciates this opportunity to present our views on
II RI3291 knot only because we are the largest representative of postsecondary fac-
ulty in the United States, but because of our deep and continuing commitment to
safeguarding collective bargaining rights for all Americans. We believe that the at-
tainment and exercise or such rights are essential both to the well being of employ-
ees and the benefit of our society.

`In our view, the Supreme Court decision in National Labor'Relations Board v.
Yeshiva University was misguided and inappropriate ruling. It has jeopardized the
rights of faculty members in private colleges and universities to bargain collectively.
It has had a chilling effect on other postsecondary employees including those in the
public sector. And, it has had an adverse impact on the quest of employees to gain
some fair share of self determination in their employment setting. These unfortu-
nate effects are not just. the outcome of the language of the Court's decision. They
are an outgrowth of confused and erroneous interpretations of it as well. Indeed,
this ruling has been a mask behind which certain employers have sou ht to erode
the rights of their employees. This situation simply cannot be allowed continue.

s- The National Education Association believes that it is essential for th Congress
to make it absolutely clear that faculty members in educational institutions should
have full collective bargaining rights regardless of whether they participate in deci-
sions with respect of courses, curriculum, personnel, budget, or other matters of
educational policy. To this end, we urge passage of'II.R. 3291 which would amend
the National Labor Relations Act in order to protect such faculty in private colleges
and universities. At the same time. we must again go on record in support of a fed-
eral guarantee of collective bargaining rights for public education employees ip
public school aysternsaind postsecondary education institutions. And we trust that
this Subcommittee will begin deliberations on such a measure early in the 99th Con-
gress

NATIONAL I.ASUR EFIATMNS /WARD I'. YESHIVA UNIVERSITY

It is worth noting for the Record, Mr. Chairman, how we have gotten to the point
at which we are today When the National Labor Relations Board initially asserted
jurisdiction over private colleges and universities in 1970, several institutions took
the ix sit on that all of their faculty members were managerial or supervisory and
hence not -emplavers- within the meaning of the National Labor Relations Act.
They based this contention on the fact that the faculty participated m the formula-
tion of various academic and personnel 2olicies. The NLRB rejected this contention
from the outset, tend consistently held that college and university faculties are not
by virtue of such participa on tots! denied the NI,RA's protection.

In 197:,, Yeshiva Univ 'ty. which is a private university in New York City, re-
fused to harenin with the Yeshiva University Faculty Association. The NLRB issued
a bargaining order, and when the UmVersity refused to comply, it sought court en-
forcement The United States Court of Appeals for the Second Circuit refused to en-
force the N1.1-03'; order. Finding that the Yeshiva faculty Was "in effect. substantial-
ly and pervasively operating the enterprise," the court concluded that the faculty,
was endowed with "managerial status" sufficient to remove it from the coverage of
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the NLRA. The United States Supreme Court granted certiorari magi on February
20, 1980, in a five-to-four decision, affirmed the Court of Appeals.

The managerial exclusion' on which the Supreme Court relied is' not expressly
written into the NLRA. It is, rather, a judicially implied exclusion which applies to
those employees who "formulate and effectuate management policies by expressing
and making operative the decisions of their employer." AB with the statutory exclu-
sion for "supervisors," this exclusion grows out of the belief that an employer is en-
titled to the undivided loyalty of its representatives.

In holding that the managerial exclusion did not apply to the Yeshiva faculty, the
NLRB relied on three factors: faculty authority is exercised collectively, final au-
thority rests with the board of trustees, and most importantly, faculty authority is
exerciriN1 in the faculty's own interest rather than in the interest of the university.
With regard to the latter factor, the NLRB declared that the faculty was not
"aligned with management" because it was expected to exercise "independent judg-
ment" while participating in university governance and was neither "expected to
conform to managemeht policies (nor) judged according to their effectiveness in car-
rying out those policies." Accordingly, the NLRB concluded that these was no
danger of divided loyalty and no need to apply the managerial exclusion. The Su-
preme Court , observing that "the controlling consideration in this case is
that the faculty of Yeshiva Pnivirsitl, exercise authority which in any other context
unquestionably would be managerial.

EFFECT ON rex PUBLIC SECIVE

Although the Supreme Court's decision is unfortunate and in need of remedy
when properly construed, an even greater concern is that it has been and will con-
tinue to he misapplieda vehicle by means of which recalcitrant colleges and uni-
versities will seek to avoid their obligation to bargain in contexts to which the deci-
sion has absolutely no application. This is true not only within the context. of pri-
vate education but within the public sector as well.

Indeed, this lack of clarity has residted in certain states such as Ohio and Califor-
nia passing statutes clarifying the collective bargaining rights of fatuity members in
public and postsecondaiy educational institutions. Such laws cover those who par-
ticipate in decisions with respect to courses, curriculum, persoanel, or other matters
of academic policy.

THE warm) tikokrrs DECISION)

Earlier this month, the Tenth Circuit of the United States Court of Appeals ren-
dered an important decision in Loretto Heights College v. The National Labor Rela-
tions Boar) and Loretto Heights College Faculty Education Association. The Court
of Appeals upheld the decision of the National Labor Relations Board that the col-
lege violated the National Labor 4elations Act when it withdrew recognition and
refused to bargain with the Loretto Heights College/Faculty Association on the
basis that faculty members were managerial employees within the meaning of the
Yeshiva decision and therefore excluded from the Act's coverage. The decision of
the COurt has been made available to the Chair of this Committee.

Loretto Heights College is a four-year liberal arts college located in. Denver, Colo-
rado. At the tine of the proceedings the Collegeellad a student body of approximate-
ly 850, a full-time faculty of 60-65, a part-time faculty of 30-35, and an administra-
tive staff of 26-27. The faculty originally organized in 1971 and a series of collective
bargaining agreements were negotiated between the College and the Association
with the last agreement terminating in May 1980. A few months before the end of
the final contract the College gave notice of intent to terminate the agreement and
subsequently to withdraw recognition on the basis that. it had questions about its
obligation to bargain based upon the Yeshiva decision.

The Association filed an unfair labor practice charge with the NLRB and the
Board issued a complaint against the College. In March 1981 the case vas tried
before an Administration Law Judge who found the College in violation of the Act.
In so ruling, the Administrative Law Judge rejected the College's argument that the
faculty. members were managerial employees and therefore excluded from the Act's
coverage under Yeshiva. The National Labor Relations Board upheld the decision of
the AU. The,decision of the Board was appealed and now the United States Court ,
of Appeals Tenth Circuit has reviewed the decision and granted enforcement of the
Board's order noting: "After careful review of the record in this case, we perceive no,
reason to disturb the Board's conclusion that the faculty members at Loretto
Heights College are not managerial employees within the meaning of Yeshiva. We
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Are persuaded that the Board has properly interpreted and applied the Yeshiva de-
cision, and that its findings are adequately supported by the record."

Loretto Heights College is structurally and administratively different from Yeshi-
va University. Some of the critical elements in determining that the faculty mem-
bers were not managerial employees included the mixed membership of many of the
committees. the filtering of faculty input through layers of administrative decision
making, the 'Milted nature and duration of faculty participation in key areas, and
the size and pervasiveness of the College administrtition including the important
role of the program directors and Academic Dean who are managerial employees. In
summary, the.Board and the Court concluded that the faculty do not effectively con-
trol or implement employer policy and their rights to bargain collectively are pro-
tected under the statute.

It is, however, a long time from May 1980 to September 1984 and during that time
the faculty of Loretto Heights have been uncertain of their rights under the'
The situation of the faculty in Loretto Heights is no doubt not unique. Faculty
members in institutions throughout the country were chilled by the Yeshiva deci-
sion into believing that their involvement as faculty members in such institutions as
the Faculty. Senate would preclude their organizing to bargain collectively. Their
rights must be protected. Indeed, no faculty member or kroup of faculty members in
any educational institution should be automatically deemed to be managerial or su-
pervisory employees solely because of participation in decisions with respect to
courses, curriculum, personnel, budget, or other matters of educational policy.

S CONCLUSION

The National Education Association urges the Subcommittee on Labor-Manage)
merit Relations and the United States Congress to adopt HR 3291 to protect the
rights of faculty at private colleges and universities to engage in collective bargain-
ing. Further, we urge this committee to begin hearings in the 99th Congress to ad-
dress the rights of public sector higher education faculty, who, like all their public
sector counterparts, are left unprotected by federal collective bargainirgi-legislation.
We look forward to working with this-committee and commend the members of the
Committee for exploring this issue today.

Thank you.

STATEMENT OF DAVID POISON, COORDINATOR FOR HIGHER
EDUCATION, NATIONiV, EDUCATION ASSOCIATION

Mr. POISSON. Mr. Chairman and members of the subcommittee,
my name is David Poisson and I am the coordinator of higher edu-
cation for the 1.7 million member National Education Association.
NEA appreciates this opportunity to p esent its views on H.R. 3291
not only hecausc its interests as the la est represestative of post-
secondary faculty in the United States re so greatly affected, but
also because of our deep and unswervin ommitment to safeguard-
ing collective-bargaining rights for all Americans.

We believe that the attainment and exercise of such rights are
essential both to the well-being of employees and that of our socie-
ty. In our view, the decision reached by the Supreme Court in the
Notional Labor Relations Board v. Yeshiva University was wrong.
It has jeopardized th rights of faculty members in private colleges
and universities to bargain collectively. It has had a chilling effect
on other postsecondary employees, including those in the public
sector, and it has bad an adverse impact on the quest of employees
to gain some fair share of self-determination in their employment
setting.

These unfortunate effects have not been the byproduct of the
language of the Court's decision alone. They are an outgrowth of
the confused and erroneous interpretations that have flowed from
it as well. Indeed, this ruling has been a mask behind which cer-
tain employers have sought to erode the rights of their employees,
and the means by which present circumstances in higher education
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have been allowed to be defined for all faculty by factors which ob-
tained on only a few campuses, if at all.

This situation simply cannot be allowed to continue. The Court's
decision ought not to be allowed to be used as a shield against fac-
ulty organizing on our Nation's campuses and as sword with
which management may uniliterally reach decisions without facul-
ty advice and consent.

The idealized faculty in America, presumably like those at Yeshi-
va, and as described by my colleagues before, you here this morn-
ing, live lives devoted to scholarship and the pursuit of knowledge
in institutions fully committed to supporting such endeavors. The
faculty is thought, by and large, to govein itself, making necessary
policy decisions about who will be admitted to the institution, who
will toe hired and how they will be evaluated, and what will be
taught.

Indeed, autonomy, collegiality, and the opportunity to participate
in the governance of the, institutions in Which they teach are often
thought by outsiders to be those things, even more than money,
which faculty cherish most about the walk they do.

There was a study done by the. Institute of Higher Education at
Columbia University's Teachers College, which examined the rela-
tionship between college finances and faculty members' assess-
ments of their institutions, in 1.970 and 1980, confirming the impor-
tance of these rewards, but finding that a majority of faculty mem-
bers no longer receive them. The percentage of respondents who
believed that "a concept of shared authority, by which faculty and
administrators arrive at decisions jointly, describes fairly well the
college's system of governance," declined from 64 percent in 1970
to 44 percent in 1980.

Faculty at public 2-year colleges, in particular, rceived a loss of
control over craFial work decisions and a general ecline_in morale.
Furthermore, a perceived drop of morale across i titutions was at
tributed by faculty more to the decline in their governance role
than to the concomitant drop in the purchasing power of their sala-
ries.

Faculty control over academic decisionmaking has declined sub-
stantially in pait because of the shift in types of higher education
institutions. Private liberal arts colleges, public colleges, and com-
munity colleges have always been typified by a pattern of adminis-
trative dominance, and given the fact that the latter two types are
now the dominant institutional forms in higher education, it
should really come to us as very little surprise that more faculty
feel their authority is slipping away.

During the late 1960's and early 1970's faculty senates increased
in number and in prominence as a mechanism for reasserting a
faculty role in administrative decisioninaking and for recreating a
shared collegial decisionmaking structure. Several major studies of
faculty senates have shown, however, that in most cases the faculty
role in governance through faculty senates is superficial, insignifi-
cant, and in any case advisory only.

Even where faculty senates exercise considerable authority, they
concentrate principally on iesues relating to curriculum, degree re-
quirements, and admission rather than on hiring, promotion, and
tenure.
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The belief that there does, indeed, exist a system of collegial deci--
sionmaking and shared governance between faculty and adminis-
trators has, however, had profound consequences on the success
faculty have had organizing. In the private sector, for example, the
National Labor Relations Board ruled in the C. W. Post' case that
the faculty were professional, employees with only quasi-superviso-
ry authority and, therefore, were entitled to the benefits of collec-
tive bargaining.

However, in Yeshiva-the Supreme Court overruled Post, holding
that full-time faculty were managerial employees. According to the
Court:

The central consideration in this case is that the faculty of Yeshiva University
exercise authority which in any other context would be managerial. To the extent
that the industrial analogy applies, the faculty determines yrithin each school the
product to be produced, the terms upon which it will be offered, and the customers
who will be served. It is difficult to imagine decisions more managerial than these.

The question, of course, is whether the industrial analogy is ap-
propriate for faculty. Justice Brennan, in his dissenting opinion,
argued that the changing conditions bf higher education in the past
decade have made the' traditional ideal of the system of shared gov-
ernance and common goals obsblete. He said:

Education has become "big business" and the task of operating the university en-
prise has been transferred from the faculty to an autonomous administration,ter

which faces the same pressures to cut costs and increase efficiencies that confront
any large, industrial, organisation. The past decade of budgetary cutbacks, declining
enrollments, reductions in further appointments, curtailment of academic programs,
and increasing calls for accountability to alumni and other special interest groups,
has only added to the erosion of the faculty's role in, the institution's decision-
making process.

If we look at the condition of higher education in 1984 e can't
help but conclude that faculty participation in governance and con-
trol over hiring, promotion, and nure, is minimal and declining
in most institutions. Further, trol over these areas is more fre-
quently being asserted through be t: uctatic structures being con-
trolled by administrators.

Consider the recent decision of the 10th Circuit Court of Appeals
in Loretto Heights College v. the National' Labor Relations Board
and Loretto Heights College Faculty Association, which upheld the
decision of the National Labor Relations Board that the college vio-
lated the National Labor Relations Act when it withdrew recogni-
tion and refused to bargain with the Loretto Heights College Facul-
ty Association, an affiliate of the National Education Association,
on the basis that faculty members were managerial employees
within the meaning of the Yeshiva decision and, therefore, ex-
cluded from the act's coverage.

The decision of the court has been made available to the Chair of
this committee.

Loretto Heights College is a 4-year liberal arts., college located in
Denver. CO. At the time of the proceedings the college had a, stu-
dent body of approximately 850, with a full-time faculty of 60 to 65,
a part-time faculty of 30 to 85, and an administrative staff of 26 to
27. The faculty originally organized in 1971,. a series of collective-
bargaining agreements were negotiated between the college and
`the association, with the last agreement terminating in May 1980.
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A few months, before the end of the final contract, the college
gave notice of its intent to terminate the agreement and subse-
quently to withdraw recognition on the basis that there were ques-
tions about its obligation to bargain, based on the Yeshiva decision.

The NEA filed an unfair labor raetice charge with the Nationtil
Labor Relations Board, and the t rd issued a complaint against
the college. In March 1981, the case was tried before an adminis-
trative law judge, who found the college in violation of the act. In
so ruling, the administrative law judge rejected the college's argu-
ment that the faculty members were, managerial employees and
therefore excluded from the act's coverage under Yeshiva.. The Nam.'
tional Labor Relation's Board upheld the decision of the adminis-
trative law judge.

The decision of the Board was appealed and now the U.S. Court
of Appeals Tenth Circuit has reviewed the decision and granted en-
forcement of the Board's decision, noting:

After careful review ,of the record in this case, we perceive no reason to disturb
the Board's conclusion that the faculty at Loretto Heights College are not manageri-
al employees within the meaning of Yeshiva. We are persuaded that the Board has
properly interpreted and applied the Yeshiva decisionoind that its findiAgs are ade-
quately supported by the record.

Loretto Heights College is strudturally and administratively dif-
ferent from Yeshiva University. Some of the critical elements in
determining that the faculty members were not managerial em-
ployees included the mixed membership of many of the commit-
tees, the filtering of faculty input through layers of administrative
decisionmaking, the limited nature and duration of faculty partici-
pation in key areas, and the size and pervasiveness of the college
administration, including the important role of program directors

' and an academic dean who are managerial employees.
In summary, the Board and the court concluded that the faculty

do , not effectively control or implement employer policy and their
rights to bargain collectively are protected under the statute. It is
and has been, how er, a very long time since May 1980 to Septem-
ber '1984, and duri that time the faculty of Letto Heights have
been uncertain of heir rights under the law. The situation for the
faculty at Loretto Heights is, no doubt, not unique. Faculty mem-
bers in institutions throughout the country were chilled by the Ye-
shiva decision into believing that their involvement as faculty
members in such institutions as ,the faculty senate would preclude
their organizing to bargain collectively. I 1

Their rights must be protected. Indeed, no faculty member or
group of faculty members it any educational institutioll should
automatically be' deemed to be managerial or supervisory employ-
Eps solely because of their participation in decisions with respect to
courses, curriculum, personnel, budget, or other matters of educa-
tional policy.

The National Education Association urges the subcommittee and
the U.S. Congress to adopt H.R. 3291 to protect the rights of faculty
at private colleges and universities to engage in collectiVe bargain- f
ing. Further, we urge this committee to begin .hearings in the 99th
Congress to address the rights of public sector higher education fac-
ulty, who like all their public sector counterparts, are left Unpro-
tRcted by Federal collective-bargaining legislation.
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Wa%ok forward to working with this committee and commend
the members of this committee for exploring this issue today.

Mr. CLAY. Thank you. And what happened to this case'?
Professor JNUSKO. It was just dismissed.
Mr. CLAY. And you mentioned something about some kind of

change now after 1982 as opposed to befdre 1972. Was that a 10-
year period, a transitional period, where it changed?

Professor JANusko. Well, prior to 1972 there was no union. From
1972 to '1982 was the period we did have the union. I can see the
change from 1982 until today, 1984. These are things that hap-
pened in the past 2 years. Although we have the rules and regular
tions available, as I said earlier, we no longer have the collective-
bargaining context. So, if the 'administration decides to take some
action, there is no longer any union to sit down with them and say,
"Hey, we have an agreement here in the book." It is up to the indi-
vidual to begin litigation on his or her own.

Mr. CLAY. Were you still the chairman of the negotiating com-
mittee and were' you able to negotiate wages and working condi-
tions? Would' you primarily represent the interests of faculty
within the context of the realities faced by the institution or would
you be representing the interests of the institution?

Professor JANUSKO. I believe it's fair to say that we have always
kept in mind the interests, of the institution. If you look at the ne-
gotiationa of 1976, the committee that I mentioned, formed between
the Board and the faculty, elected the president of the union as its
chair, ironically, and managed to trim $500,000 from a $10 million.
budget; enough to satisfy the bondholders that the crisis had been
weathered successfully. Now, that meant that we were releasing 23
equivalent full-time faculty, including some people who were ten-
wed. Only, the faculty themselves made the decision this time.
And this was in order to make sure .that the school would have the
money to satisfy the bondholders.

There were several years that we voted to take a freeze in pay,
because we were concerned about the financial situation of the col-
lege. So, I suppose, yes, you could say that we are interested in the
institution and not just in the welfare of the faculty.

Mr. CLAY. Thank you. Mr. Kildee.
Mr. KILDEE. As to the bargaining authority, your prime concern

as president of the bargaining unit, your prime concern while
.president of that bargaining unit would have to be the well-beinj
of the faculty, would it not?

Professor JANUSKO. That's correct.
Mr. KILDEE. I'm sure in the same instance as the General Motors

employees right now, you don't want to kill the goose that laid the
golden egg. At General Motors, at the same time, Mr. Bieber's con-
cern is that his workers get justice.

Professor JANUSKO. That's correct.
Mr. KILDEE. So, your prime concern would have to be justice for

the faculty, bearing in mind, of course, that that would keep
healthy the institution.

Professor JANUSKO. Correct. If there is no college available, then
there are no jobs.

Mr. KILDEE.',That's all, Mr. Chairman.
Mr. CLAY. Thank you. Mr. Martinez.
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Mr. MARTINEZ. Let me see if I understand this right. There was a
decision made by the National Iiibor Relations ...Board that.certain
people are managerial because they help make decisions. Now,
those 'decisions that are made by the faculty members, were they
advisory er were they automatic or did they he to be accepted by
the governing bodies? ,

Professor POLISHOOK. They're advisory. And they have to be ac-
epted by the governing body, in each instance.

'Pk Mr. MARTINEZ. Well, in the Supreme Court's deliberations,'didn't
they determine that the faculty role was simply advisory?

Profewor PoLtsFioox. Well, I think Professor Getman made the
point that the court decision was not a correct decision-in the qiense
of the realities that the faculty live with and the answer jis the Su-
preme Court made the wrong decision, without knowint what the
facts were..

Mr. MARTINEZ. I can see that.
Professor GrrmAx. In part, if I may supplement that, there ,was,

I think, a very misleading record in the Yeshiva rase, where there
wasn't an .adequate explanation of the role of the {belay. In fact,
in' making decisions, this very important point' that you' make
which is under- traditional governance faculty decisionmaking is
advisory only, did not come out. Unfortunately, the Supreme Court
assumed that the protess of most universities is similar to what
they thought the record suggested in Yeshiva. It wasn't, in fact,
true about Yeshiva and it's certainly not true about naost universi-
ties in America.

Mr. MARTINEZ. 'Manic you, Mr. Chairmatr.itat's all for now.
Mr. CLAY. Mr. Biaggi.
Mr. BIAGGI. How do you distinguish the Yeshiva case from the

other ones they have considered, which have bad the administra-
tive law judges deciding for the faculty?

Professor GETMAN. Well, as Mr. Poisson was talking, the thought
occurred to me very strongly that that case would not be decided
the same way today. There was a time, during which the Labor
Board was attempting to force the courts to articulate a rationale
for Yeshiva, and all of the organizations representing faculty were
hopeful that through the process of adjudication the* might devel-
op a more rationale approach to. Yeshiva, that its more harmful' as-
pects could be ameliorated'.

.

But, in fact, what has happened, under the current Labor Board
is, the process has been escalating, is the dangers inherent in the
Yeshiva opinion have all come about. With all due respect to the
excellent statement made by Mr. Poisson, the implication there
that the process might work well because you might have a ration-
al decision by the Labor Board followed by an intelligent opinion
by the court has not been our experience under Yeshiva, and with
the current Labor Board I see absolutely no prospect for that hap-
pening.

Mr. BIAGGI. Mr. Getman, you said Mr. Poisson's case was settled?
Mr. Poissox. It isn't. It was just decided a week ago., So I don't

know where it stands now in the courts.
Mr. BIAGGI. Will they appeal.?
Mr. POISSON. I am not certain that they will.
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Mr. BIAGGI. Mr. Getman, is it your contention that if that matter
is appealed it could be settled?

Professor GETMAN. Well, no. It would be very hard to tell and
I've had, F must say a poor record of predicting what the Supreme
Court would do in labor relations cases.

Mr. BIAGGI. We all feel the same thing.
Professor GETMAN. Yes; I thought Yeshiva was an impossible de-

cision in the first instance. I told my classes there was virtually no
chance of it occurring. Since then I have been. less willing to pre-
dicts

I do feel that in the current judicial climate that there is very
little prospect for an improvement, because in general both' the
Labor Board and the courts of appeal are moving away from the
traditional commitment to collective bargaining as the desired way
of accomplishing industrial justice. I think that's a terrible mistake
but it's a reality that' exists not only for the Yeshiva opinion, I,
think, but in. a variety of other cases as well. maw

Yeshiva seems to be, to me, the, crown of a whole series of opin-
ions, all of which reflect a retreat, hasty and ill-considered, from
collective bargaining.

Mr. CLAY. Mr. Hayes.
Mr. HAYES. Mr., Chairman I want to than) you for having given

,me the ptivilege of saying that I've concluded from the testimony
we have heard that there is agreement that the Yeshiva Supreme
Court decision is another way of busting unions. I am just putting
this-comment in. I'm sure you'll understand it.

I am opposed to that too, I want you to understand. But I find it
a little difficult to understand, Mr. 1--"oisson. Maybe yOu can clarify
for me a little more. When you said; in your statement, that the
National Labor Relations Board v. Yeshiva University decision was
a misguided and inappropriate ruling. Maybe I'm unclear. I don't
want to say, yet later on in your statement in your description of
the Loretto Heights situation you said it's structurally and admin-
istratively different from Yeshiva University.

Mr. POISSON. That's correct.
Mr. HAYES. Are you saying, in effect, that there is some differ-

ence between the situation that existed in Loretto Heights College
and Yeshiva's decision? Are you saying that the Supreme Court
might have had some justification for having acted like it did in
regards to Yeshiva?

Mr. POISSON. Oh, no, not at all.
Mr. HAYES. Because there's a structural difference or something

like that?
Mr. POISSON. No;sir. The argument is that Yeshiva never /tally

set out very(good labor policy. In fact, it set out very bad labor
policythat Ai, if it set out any policy at all. What it did was to
leave to the devices of the National Labor Relations Board and in-.
dividual institutions the right to determine what it was that was.
going to determine whether a faculty would be permitted to orga-
nize.

What we're trying to argue, I think, this morning, alkut the Lor-
etto Heir/ ts case, is that it points up that there was really not very
much direction given in Yeshiva and that it permits institutions
like Loretto Heights to go their own way, separate and -apart from
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whatever little dir4tiqn was given by the court in Yeshiva. Loretto
Heights is, in fact, much more representative of the situation in
American colleges and universities today than is Yeshiva. For' that
reason it sets no valuable precedent in American labor law.

Mr. HAYES. It's an age-old prodedure in all walks' of collective-,

bargaining annals to try to set aside certain employees as manage-
rial employees in. order to prevent them from having collective-bar-
gaining rights. I think it might be lyre, sophisticated and high-fa-
luting in this situation but the end rut is the same.

'Professor GETMAN. You know, Mr. Hayes, this is done by employ-
efs regularly in the union organizing context, but the amazing
thing about Yeshiva is, Els you suggest, that this is the first time an
entire profession has bd wiped out in a single fell swoop. We'd be
prepared to live with-The normal manipulation that goes on by cre-
ating managers out of artifice. But we've never seen an entire pro-
fession suddenly elevated to the status of management without a
single increase in the actual managerial function.

Mr. HAYES. No further questions. .

Mr. CLAY. Professor Speisman, did some unusual event or events
occur that prompted..the faculty at Boston University to enter into
collective bargaining?

Professor SPE1S1KAN. Yes. [Laughter.]
The events, I think, you might surmise. For the most part, they

were, in effect, a deterioration of what had been at least a minimal
participation of, faculty in the issues of the way in which faculty
are selected and judged as to their scholarly activities. / .

The budgetary process at Boston University, after the currakt Sad-
ministration had been in place for a few years, were such that it
tended to deny to .,faculty the capacity to make judgments. Let Me
illustrate very briefly. In 1975, 10 out of 15 deans that had been
-appointed by this administration requested the resignation of the
president to the board of trustees. They did so because they
couldn't do their work. They were not getting information, they
were not getting whet

colleges -mat
e

denies the faculty the capacity to make_a judgment, and to present
that judgment. For example, and I'll make it only one example, to
hire a yourig, new Ph.D. faculty member onto the faculty of the
university, usually requires some search, some, look, so that one
can select the most suitable individual to join the faculty and con-
tinue with their career. That takes time.

. In the absence of the budgetary decision that there is a faculty
position open, one cannot conduct a search, one cannot represent
the faculty's views on what is crucial to academic affairs. It's that
kind of thing. )

Mr. CLAY. The contracts that resulted from colt tive bargaining,
did they tend to imprefie the faculty's educatio al ability at the
university?

Professor SPEISMAN. I think they did. As a mat r of fact, I think
several of the comments that have been made by y colleagues are
to the point. For example, we provided, under the contract, proce-
dures for support of nontenured faculty in such 4 way that they
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could at least take a reasonable time to develop their career pat-
terns.

Prior to the contracts, the typical contract awarded to a nonten-
ured professor was 1 year. That meirs.nt that the judgment could be
made during that year that this individual would have to go, and
.1* or she, then, would have tg start looking for a job almost at the
time that lie or she joined the institution. It's an impossibility,
then, to have the genuine scholarship begin and. to have teaching
go on in .a regular way.

The collective-bargaining contracts` enabled at least 2- and a-year
individual contracts to be awarded -to these people so that appropri-
ate judgments could be made. That such judgmetnts wouldn't -be
made and that denial of appointments wouldn't be made, but that
appropriate time was allocated to faculty. That's ogle way that edu-
cation was enhanced.

Mr. CLAY:" Do you still have the same president that you referred.
to earlier?

Professor SPKISMAN. I have. Yes; we have the same president.
Mr. CLAY. SO then, you still feel it's essential, at you have col-

lective bargaining?
Professor SPEZMAN. I think it is, yes, sir.
Mr. CLAY. Thank you. Any further questions?

'--Ifhot, we want to thank you for your testimony.
Professor SPEISMAN. Thank you. f.
Mr. CLAY. Any further statements that you would like to submit

for the record, we'd love to have them. Thank you.
The next' witness will be Hon. Robert E. Wise, Jr., a Member of

Congress. Congressman, welcome to the committee. Your entire
statement will be included in the record as you submit it. You may
proceed as you desire.

[Prepared statement of Robert E. Wise, Jr. follows:]

_PREPARED STATMRNT 01" HON. BOB WISE, I REPRESENTATIVE IN CONGRESS FROM THE
STATE OF WEST VIRGINIA

Thank you, Mr. Chairmen. I appreciate the opportunity tci appear before you this
morning to express my atfong support for H.R. 5107, the Performing Arts Labor Re-
lations Amendments. I want to commend you for organizing these hearings, on a bill
tipt is important to thousands of musicians all over the country.

Since H.R. 5107 was introduced, I have been contacted by some 200 musicians in
my state alone who are anxious to see this bill approved by Congress. As a cospon-
sor of the bill, I feel strongly that its provisions are essential to ensuring th t mem-
bers of the performing arts industry are affOrded the same rights and saf ards as
workers in other industries.

When Congress originally passed' the National Labor RelatibrrakAct, it recognized
the unique nature of the construction and apparel industries. The Act included cer-
tain exemptions for there industries, in which employees face sp&ial problems re-
sulting from short-term assignments, working for many diffet snt mployers, little
job security, and frequent travelling in order to find employme t. Unfortunately, at
the time that tbe National Labor Relations Act was approved, the entertainment
industry was not covered by federal labor laws, so employees of this Industry--who

ffer the same types of hardship as construction and apparel industry employees
ere not included in these special exemptions-
The entertainment industry has been covered by our labor laws for 16 years now,

yiet these laws in their current form actually penalize performers, rather than pro-
tect them, The aim of H.R. 5107 is quite simple -through certain amendments to
the National Labor Relations Act, it attempts to recognize the special nature of the
entertainment industry, and to ensure that employees of that industry are offered
the sauce protections as ymployees in other fieldl.
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First, H.R. 5107 would, for labor law purposes only, define a purchaser of musical
performance services as an employer, and a person providing musical performance
services as an employee. This is especially important in light of the recent Second
Circuit Court decisten which ruled that musicians are independent contractors, and
as such are not eligible for standard labor protections and benefits.

.R. 5107 would also permit the use of secondary boycotts, a practice that has
n prohibited since 1965, but which is often n in order for musicians,

to effectively reach the source of a disputer current law, if a club
breaks a contract with a bandleader who, in turn, breaks his contract with a hand,
the band members have no legal means to engage in action against the club. Clear-
ly, picketing the bandleader would be meaningless, and musicians should have some
other means of action available to them.

Next, H.R. 5107 would authorize pre-hire agreements for the entertainment indus-
try similar to those practiced in the construction induitry. Pre-hire agreements
allow unto% to act ing agents for employees prior to a determination of
maierity st,atus. Given e long period of time resuired to carry out a certification
election, the process actually serves to deny workers the opportunity to-organize in
an industry where work is short-term and pelLcsbc. Pre-lure agreements would offer
employees in the entertainment Industry sal rds that are provided to erganized
labor in other industries.

Finally, H.R. 5107 would allow a performers union to collect du after 7 days of
employment, as a recognition of the brief nature of employrn experiences. The
current law. which requires a &lion to wait 30 days before 'rig dues, often
renders union shop agreements in the entertainment industry tiWb 'ivies& The 7-
day rule currently applies to the construction industry, and it should be extended to
the entertainment industry as well.

In summary, Mr. Chairman, none of the bill's provisions are i attempt to alter
the nature of our country's' abor laws in any way. The bill is merely designed to
recognize the special needs of a long-overlooked industry, and to extend to members
of that industry the same safeguard that have been provided to workers in similar-
ly structured-industries.

Again, I appreciate this opportu iy to express my views on this bill, and I urge
the Subcommittee to act on H.R. 51 Tin the near future hank you.

STATEMENT OF- HON. ROBERT E. WISE, JIZ., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF WEST VIRGINIA

kir. WISE. Thank you, Mr. Chairman. I appreciate the opportuni-
ty to appear before you, and am aware of your busy schedule, so I
will just submit a written staterrient to insert into the record.

I simply wanted to come before y& and state that through one
of my constituents, who I suspect is really one of Spurs and whom
you all have come to know,' Ned Gut 'e withf the Musician's
Union. I am very fortunate to have N my constituent in my
district. I have come td' know how necessa H.R. 5107 is in order
to provide thousands of our N tion's musician -the same rights and
protections as workers in of er rofessions.

4t I was at a function the o e night. The band was paaVng up. I
went over just to say hello an course, every one of them said,
"What's moving on H.R. 5107? e really need that protection."

So, I will submit my written testimony for the record, as well as
the filet- that 200 of the musicians in ,my district and my State
alone are anxious to see this bill approved, and many others who
can talk,about it much more knowledgeably than I. But I come
before you today as much as anything to pay tribute to Ned Guth-
rie and his efforts and hope that out of this hearing will come the
necessary reforms to give our musicians the same protections that
so many other workers have.

Thank you very much, Mr. Chairman.
Mr. CLAY, Thanls you.
Mr. Martinez, any questions?
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Mr. MARTINEZ. Yes. One is that someone told; me that musicians
are usually contract employees. Usually .they are employees of the
bandleader and they work for that bandleader. And the bandleader
makes the contractrwith the employer. Now, that is the actual situ-
ation in most cases. And I understand, too, the difficult position it
puts the employees in when the employer, in the case of this state,
ment here, the bill wanting to make them definitely purchasers
and employers. When they have negotiated with one person who,
in turn, is negotiating with a lot of other people, in that instance
it's frustrating and the employees have the situation of negotiating
with the bandleader, and he's trying to get the best price for their
services. There is a frustration there. How do' we get around, the
fact, as we analyze. it, the employer of those employees is the band-
leader, and he has contracts. What is your argument on that? I'd
like to hear the argument because I think the employees need
some help on that.

Mr, WISE. I think that, though, if you look at the reality of how
the industry works, you have to recognize that, at least for a short
time, the actual employer is not the bandleader but the club
owner, whomever, which is similar, to me, to a construction job.
You have a contractor there. It doesn't do you any good to go out
and picket the construction contractor himself. You picket the job-
site. So, you would take .that and extrapolate and attach that to
this situati6n.

. Mr. CLAY. Will the gentleman yield?
Mr. MAB:ripkEz. Yes.
Mr. CLAY, I think the gentleman is precisely right. We have ex-

emptions for construction and garment industry as well, for short-
term employment. So, I think you hit it right on the head.

Any further questions?
If not, thank you for coming.
Mr. WISE. Thank you, Mr. Chairman.
Mr. CLAY. The next witnesses will consist of a panel, Mr. Victor.

Fuentealba, Jack Golodner, and Mr. Raymond M. Hair, Jr.
Gentlemen, welcome to the committee. your statements, without

objection, will be included in the record atis point. You may pro-
ceed as you desire.

But just before we do, let me say that without objection, the
statement from Representative Sala Burton of California will be
entered into the record at this point.

[Prepared statement of Sala Burton follows:1

PREARED s.TATE24/ENT of HON. SALA BURTON. A REPRESENTATIVE IN CONGRESS FROM
THE STATE or CA LI PORN I A

Mr Chairman, I want to thank you for holding these hearings today. This legisla-
tion, the Performing Arts Labor Relations Amendments, was first introducted in
M.: I in.tioduced UR. :At/7 on March 13, l9X4. This bill currently has 28 co-spon-
sors.

The purpose of this bill is to extend to performer's unions exemptions similar to
those provided the construction and garment industries in Sections Stet and sq-) of
the National 1.abor Relations Act Sections Ste) and Sill were included in the Nation-
al Labor Reliitir Act in recognition of certain special characteristics of the con-
struction and apparel industries. In these industries, employment is usually short-
term. often with many different employers and involving frequent travel. The enter-
tainment industry, which shares these same characteristics, was not included in
these exemptions hi,cause the industry was not covered by federal labor laws when
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sections 8(ei and 8(f) were enacted. Coverage of the entertainment industry uncle?'
the National Labor Relations Act without the adjustments contained in H.R. 5107,
has -led to unfair restrictions on employees in the entertainment industry. Including
the ente;tainment industry within the 8(e) and *0 exemptions is needed to make
the coverage of this industry 'consistent and fair.

We will be hearing expert testimony today on the problems faced by those in the
entertainment industry as a result of this inequity. I believe these changes in the
application of the National Labor Relations Act are long overdue. These amend-
ments will afford musicians and others in the entertainment industry fair and equi-
table treatment under our nation's labor laws.

Mr. CLAY. Yes, you may proceed.
[Prepared statement of Victor Fuentealba follows:]

PREPARED STATEMENT OP Vicros W. FIIENTEALBA: PRESIDENT, AMERICAN PEDERATION
OP' MUSICIANS

Mr. Chairman, members of the Subcommittee, my name is Victor W. Fuentealba
and I am International President of the A)nerican Federation of Musicians, the larg-*
est, entertainment union in the world.

First of all, I want to thank you and the Committee for giving me the opportunity
to appear before you today to explain the importance of H.R. 5107 to the profession-
al musicians throughout our country. Our union had represented professional musi-
cians since 1896 and during its lengthy history, we have been faced with many chal-
lenges and threats to job opportunities and have survived. Technological develop-
ments, starting with the introduction of the sound track in motion pictures, the pho-
Aograph record which is now providing all of the music on radio and in many 'estab-
lishments. and devices that duplicate the sounds of musical instruments are exam-
ples of the myriad of problems that have faced the professional musician and which
will continue to do so in future years. Despite those challenges, we have been suc-
cessful in our continual efforts to create and preserve work for American musicians.
However, one of the most serious problems threatening the music industry today
can only be resolved by you and your colleagues. I am referring of course to the
present labor law and its Application by the National Labor Relations Board and the`courts to the music industry.

Let me give you just one example. From the day that the hotels and casinos were
opened in Puerto Rico, the musicians working in those establishments- providing
music for dancing and shows were considered employees of the hotel. Our local affil-
late in Puerto Rico capably represented the interests of those musicians byaiegotiat-
ing and enforcing contracts for their services. I am certain that there isn't an indi-
vidual who has ever visited one of those hotels who did not presume that the musi-
cians were employees of the hotel. However, in 1979, the hotels decided that they no
longer wished to be burdened with the responsibilities of an employer and took the
position that they did not have to negotiate wish the union on the basis that the
ffiusicians were not employees of the hotel. Despite the long history of the employer-
employee relationship and the many previous contracts that had been negotiated be-
tween the hotels and the union, the Second Circuit Court of Appeals with
the hotels and ruled that the musicians were not employees of the hoteli:a.Seedunion
could no longer compel the hotels to sit down at the bargaining table and negotiate
an agreement and the musicians were left with no alternative but to accept what-
ever wage proposals were offered to them individually by the orchestra leader or
look for other employment. Pension contributions that were formerly made by the
hotels inyhediately stopped. Unemployment compensation coverage and workmen's
compensation protection stopped and the musicians were left to fend for themselves.

Multiply this example by the tens of thousands of nightclubs, hotels, lounges, and
other establishments using musicians throughout the United States and you can
readily understand our need for relief. Musicians today, with the exception of the
members Or our Illikitn symphony orchestras, some theatres, and a few other areas of
the industry where the employer-employee relationship is recognized, are in a "noman's land as fair as the labor laws are concerned. They constantly plea for the
protection of our union and for assistance in resolving their problems with purchas-
ers and we are unable to help them.

The amendment-4 which we are seeking have not been arbitrarily chosen but arebased on the hitter experiences of thousands of musicians since the adoption of the
Taft-Hartley Act Theamendments that we are requesting could have prebably been
incorporated into the dkginal legislation in 1947 or when amendments were adopted
in 19:;9 were it not for tile fact that at those times the law had not been applied to
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the music industry and there were no adverse rulings or decisions. Our problems
began years later and culminated in hundreds of unfair labor practice charges in
the late 1970's.

The music industry is a unique business and the ambitions of every young musi-
cian to become a star are marred by unscrupulous promoters, managers, agents,
nightclub owners and others seeking to exploit the musician. The. American Federa-
tion of Musicians is the only organization whose sole purpose in existing is to pro-
tect musicians from exploitation and to improve their financial welfare and profes-
sional careers. The present law not only prevents our union from protecting its
members, but offers no suitable alternatives. The nighclub owner determines what
compensation the musicians will receive, what hours they will work, when they will
take their intermissions, what songs they will play, what they will wear, and occa-
sionally, with whom they will associate when off the bandstand. Yet, under the
present law, that same nightclub owner who has such complete control over the
services of the musicians and their welfare is immune from any action on the part
of the union to protect the musicians because he is not recognized as the employer
of the band. Our only remedy is to amend the Taft-Hartley Act as we have re-
quested.

Music is the universal language and there is not a family, today without at least
on member who plays a musical instrument. The caliber of musicianship is improv-
ing day by day and more and more youngsters are looking forward to careers in
music. Our ability to protect their interests, tt5 prevent their exploitation and to
enable them to earn a decent livelihood is hampered by the current law. The relief
we are seeking is not a major revision of the Taft-Hartley Act, but merely changes
which will afford the professional musician the right to have a representative of his
or her choosing to negotiate with those who wish to utilize their services. I do not
feel that the drafters and proponents of the present law ever envisioned or intended
that law to discriminate against musicians, but gentlemen, that is what is happen-
ing today.

In the past, Congress has seen fit to make changes in the law when it was proven
that those changes were necessary to protect the workers in a particular industry.
In 1959, after listening to the pleas of the construction and garment industries, Con-
gress realized that certain amendments to the Taft-Hartley Act were the only solu-
tion to the unique problems of those industries, and today we are here seeking simi-
lar relief for our industry. The musicians need protection also and the musicians
need the changes which we are requesting. I urge your support of H.R. 5107. ..

,, STATEMENT OF VICTOR VUENTEALBA, PRESIDENT, AMERICAN
FEDERATION OF MUSICIANS [AVM], ACCOMPANIED BY NED
GUTHRIE, LEGISLATIVE DIRECTOR, AIM, AND COSIMO, C.
ABATO. GENERAL COUNSEL, AFM
Mr. FUENTEALBA. Yes; Mr Chairman, members of the subcom-

mittee, my name is Victor W. Puentealba and I am the internation-
al president of the American Federation of Musicians, the largest
entertainment union in the world.

First of all, I want to thank you and the committee for giving me
the opportunity to appear before you today to explain the impor-
tance of H.R. 5107 to the professional musician throughout our
country. Our union has represented professional musicians .since
1896 and during its lengthy history we have been faced with many
challenges and threats to job opportunity and have survived.

Technological developments, starting with the introduction of
sound track in motion pictures, the phonograph record, "which is
now providing all of the music on radio and in many establish-
ments, and devices that duplicate the sounds of musical instru-
ments, are examples of the myriad of problems that have faced the
professional musician and which will continue to do so in future
years.

Despite those challenges, we have been successful in our contin-

rtoviI
efforts to create and preserve work for American musicians.

cier. one of the most serious problems threatening the music
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industry today can only be resol ed by you and your colleagues. I
am referring, of course, to the prreesseent labor law and its application
by the National Labor Relations Board and the courts to the music
industry.

Let me give you just one example. On the day that the hotels
and casinos were opened in Puerto Rico, the musicians working in
those establishments providing music for dancing and shows were
considered employees of the hotel. Our local affiliate in Puerto Rico
capably represented ttie interests of those musicians by negotiating
and enforcing contracts for their services.

I am certain that there isn't an individual who has ever visited
one of those hotels who did not presu'hle that the musicians were
employees of the hotel. However, in 1979. the hotels decided that
they no longer wished to be burdened with the responsibilities of
an employer and took the position that they did not have to negoti-
ate with the union, on the basis that the musicians were not em-phi ees of the Wel.

Despite the long 'history of the employer-employee relationship,
and the many previous contracts that had been negotiated between
the hotels and the union, the second circuit court of appeals agreed
with the hotels mad ruled that the musicians were not employees of
the hotels. The union could no longer compel the hotels to sit down
at the.bargaining table and negotiate an agreement. And the musi-
cians were left with no alternative but to accept whatever wage
proposals were offered to them individually by the orchestra
leader, or look for other ezhployment. Pensioil contributions that,
were formerly made by the hotels immediately-stopped. Unemploy-
ment compensation coverage and workmen's compensation cover-
age stopped and the musicians were left to fend for themselves

Multiply this example by the tens of thousands- of nightclubs,
hotels, lounges, and other establishments using musicians through-
out; the United States and you can readily understand our need for
relief. Musicians today, with the exception of the members of our
major symphony orchestras, some threatres, and a few other areas
of the industry where the employer-employee relationship is recog-
nized, are in a no-man's land as far as the labor laws are con-
cerned. They constantly plead for the protection of our union and
for assistance in resolving their problems with purchasers, and we
are unable to help them.

The amendments which we are seeking have not been arbitrarily
chosen, but are based on the bitter experience of thousands of mu-
sicians since the adoption of the Taft-Hartley Act. The amend-
ments that we are requesting could have probably been incorporat-
ed into the original legislation in 1947, or when amendments were
adopted in 1959, were it not for the fact that at those times the law
had not, been applied to the music industry and there were no ad-
verse rulings or decisions. Our problems began years later and cul-
minated in hundreds of unfair labor practice charges in the late
1970s.

The music industry is a unique business and the ambitions of
every young musician to become a star are marred by unscrupu-
lous promoters, managers, agents, nightclub owners, and others
seeking to exploit the musician. The American Federation of Musi-
cians is the only organization whose ,sole purpose in existing is to
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protect musicians from exploitation and to improve their financial
welfare and professional careers.

The present law not offly prevents our union from -protecting our
members, but offers no suitable alternatives. The nightclub owner
determines what compensation the musicians. will receive, what
hours they will work, when they will take their intermissigns,
what songs they will play, what they will wear, and occasionally
with whom they will associate when off the bandstand. Yet, under
the present law, that same nightclub owner who has such complete

. control over the services of the musicians and their welfare, is
immune from any action on the part of the union to protect the
musicians, because he is not recognized as the employer of the
band.

Our only remedy is to amend the Taft-Hartley Act" as we have
requested.

Music is the universal language. And there is not a family today
without at least one member who playt a musical instrument. The
caliber of musicianship is improving day by day and more and
more youngsters are looking forward to careers in music. Obir abili-
ty- to-protect their, interest, to Prevent their exploitation7**and to
enable them to ear#, a decent livelihood, is hampered by the cur-
rent law.

The relief we are seeking is not a major revision of the Taft-
Hartley Act but merely changes which will afford the professional
musician the right to have a representative of his or her choosing'
to negotiate with those who wish to utilize their services. I do not
feel that the drafters and proponents of the present law ever envi-
sioned or intended that law to discriminate against musicians. Gen-
tlemen, that is what is happening today.

There seems to be a great deal of misunderstanding also, Mr.
Chairman, about what we are seeking. We are not seeking an
amendment to the tax laws. We are not seeking a change in the
law which would require the owner of the establishment to be the
employer, for tax purposes, of the musicians. We are seeking
changes in the labor laws only, so that the musicians ,would have
the right, through their representatives, to bargain and negotiate
agreements with the owners of the establishments that employ mu-
sicians.

We are not trying to affect those orchestra leaders today who are
acting as employers of musicians. In some of our major cities there
are orchestra leaders that are true employers of those musicians
that work for them, particularly in the casual field. We are not
trying to change that practice law and what we are seeking will
not change the law respecting them. It would merely create the po-
sition of Joint employers, where the purchaser of the music would
be a joint employer, together with the orchestra leader, in those
cases where the orchestra leader is currently the employer of the
musicians_

And I might add that in the nightclub field of our business there
are few orchestra leaders that are employers of musicians. The or-
chestra leaders that are bargaining with our local unions, who rep-
resent musicians, are in the casual field, the orchestras that do the
weddings and the bar mitzvahs and things of that nature.
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Our biggest problem is in the steady engagement field, the night-' club field, and the hotel industry where musicians are used on a
-steady basis and-there is no-employer. In those-cases-it's very rare
that an or'hestra leader is willing to assume the responsibility
being an employer. Because, as you well know, the fiscal respons
bilities that go along with being an employer for tax purposes, can
be quite high.

We are not seeking this legislation for the purpose of organizing
musicians into the union. We are merely seeking this legislation to
protect the rights -of those who choose to join our union. No one
can force anyone to join any union today, as you well know. We are
trying to protect the rights of the members of our union, who today
do not have the protection which is afforded to members of other
unions. And in the past Congress has seen fit to make changes in
the law when it was proven that those changes were necessary to
protect the workers in a particular industry.

In 1959, after listening to the pleas of the construction and gar-
ment industries, Congress realized that certain Amendments to the
Taft-Hartley Act were the only solution to the unique problem of
those industries.Wid -today we jam here seeking similar relief for
our industry. The musicians need protection also. The present law
has created a climate in the United States of being a right to work
country as far as musicians are concerned1We cannot take advan-
tage of the present law today.,We need these changes and we sin-
cerely urge your support of H.R. 5107.

Thank you, Mr. Chairman.
Mr. CLAY. Thank you.
The, next witness, Jack Golodner.
(pared` statement of Jack Golodner follows:]

PRKPARKD &CATKAIKPFf 9F JACK GOLODNER, DIRKCT9lit, DKPAKTIsUCNT FOR PROFTERIONAL
EMPLOYEES, AFL-CIO

I am Jack Golodner, Director of the Department for Professional Employees
(DYE), AFL -(710. I am here to convey to this committee to support of the-AFL-CIO
and the Department for H.R. 1758 and H.R. 5107 as well as H.R. 3291all of which
are subjects for your consideration today.

The AFL-CIC), of course, needs no introduction to this subcommittee. But it may
be useful for me to point that the Department brings together 26 national and inter-
national unions (list attached) which re resent in their membership 3 million pro-
fessional, technical and highly trained white collar workers. These people are teach-
ers, librarians, nurses, performing artists, engineers and dentists. Indeed, every
major position and every major technical occupation in the United States is repre-
sented in the ranks of our affiliated organizations.

We are told in this highly technical, highly complex, very competitive world,
these very creative, highly trained and educated people hold the key to the future
wellbeing of our nation. Yet, though some are adequately rewarded by our society
for their dedication, their years of training and their contributionsmost are not.
Though some are able to fully participate in the decisions that affect their profes-
skms, and their careers, many cannot. Though these Americans have for many dec-

-Vies built respectable organizations that have contributed mightily to the vitality of
our country, and their professions they now find these associations under attack and
their rights to participate through them being denied.

The, o-called Yeshiva doctrine which is addressed in H.R. 3291 deprives those who
are responsible for training and educating our professional work force of the right
to engage in tree collective bargaining with their employersa right enjoyed by
other workers here and in other democratic societies. This is hardly a formula for
according respect and encouragement to a group of employees which many regard
as key to. our future prosperity.
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You (will hear) (have heard) from representatives of the American Federation of
Teachers concerning this matter. The AFL-CIO and its Department for Professional
Employees urges your sympathetic attention to what they have to say. The issue
they raise has serious implications for our democracy.

Similarly, we ask that you note the pleas of those who pursue careers in the per-
forming arts and their representatives. They, too, are being denied access to the col-
lective bargaining process,sirnply because the way in which they must work and the
way in which their employment relationships are, structured were not considered in
laws which, originally were.not contemplated as applying to them. Those laws, be-
cause of court Ind NLRB decisions, now have been made to apply to them and, like
clothing cut for someone, they just do not fit the reality of their situation. The
result is confusion, mischief making, and the frustration of the legitimate rights of
people who deserve better treatment froni a-domestic government.

.e The 1959 Congress recognized the special situation of employers and employees in
the construction trades with regard to short-term and casual employment and made
'provisions for them in the NLRA. I cannot believe that the Congress wants our laws
to discriminate against the employers and employees'of the arts and entertainment
industry who face an identical situation. Only those who wish to roll back the clock
ruId repeal the Nation's commitment to free collective bargaining could fight to
retain such a basic inconsistency. ..

Congress also acknowledged that special situations in the garment industry made
it impossible for workers to achieve representation or engage in collective bargain-
ing unless special consideration was given the nature of the industry. Such consider-
ation was given. But many years after the NLRB asserted jurisdiction in the arts
and entertainment field where similar unique situations prevail, Congress has not

nowledged them. Why the dissimilar treatment? Why do our laws refuse to con-
si r the special needs of our nation's artists and the bulk of their employers who
adh to the principle of furthering collective bargaining as expounded in the
NI. ? I think the situation speaks more to the failings of the Congress than any
shortcomings in the proposed legislation.

Since 1956 bills containing provisions similar to H.R. 1758 and H.R. 5107 have
been before every session of the House. Hearings were conducted twice by this com-
mitteei 1966 and 1977. In the first hearings, the only opposition arose from those
who p for "perfecting amendments which were, indeed, incorporated in all %
subsequen versions the legislation. At that time, and in 19'77 the National Asso-
ciation of Legitima Theatres (League of N.Y. Theatres}-- representing the major
employers of live tit ent in the legitimate theatre endorsed the amendments to sec-
tion S(f) as propoi4d. In 1977, no witnesses appeared in opposition to this change or
to the changes in Section S(e being suggested in the bills now before you.

Responsible eniployers know that the structure of thEllr industry and the short
term nature of,p rojects within it carenot tolerate the uncertainties created by Board
and court deci ons applying the cut-feat statute.

They know,, he value of the stability which is obtained through pre-hire agree-
merits and a union shop provision that conforms with the reality of their industry.

sag.. Both are now enjoyed by the cunstruqtion industry. Win is it denied to the arts and
ent rtainment industry?

a.sonahle fairminded employers in the arts and anter iinment area do not duck
their obligations to bargain and treat with their employees fairly. They know that
the speciel nature of their industry, like that of the garment industry, requires spe-
cial consideration in the law if collective bargaining is to work.

Frankly. t think the time is overdue for this committee and the Congress to make
sure that this nation's laudible commitment to pfotecting the right to free collective
bargaining as expressed in the NI.RA is at least as meaningful for artists, teachers
and professional employees as it is for other employed people.

Certainly, improvement is needed throughout the NLRA. in the procedures of the
NLRB and vis -a -vis all workers if the purposes of the original Act are to be fulfilled.
At the very least-- I suggest an ending to the dissimilar treatment of similarly Situ-
ated workers under the law- -a result which could be achieved by passage of the leg-
islation before you.

AFFILIA TF.8 OF THE DFPARTMENT FOR PROFESSIONAL EMPLOYili, AFL -(':o

Actors' Equity Association;
American Federation of Government Employees;
American Federation of Musicians;
American Federation of State. County and Municipal Employees;
American Federation of Teachers;
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American Fediration of Television and Radio Artists;
American Guild of Musical Artists;
Association of Theatrical Press Agents and Managers;
Brotherhood of Railway and Airline Clerks;
Communications Workers of America;
Federation of Professional Athletes;
International Alliance of Theatrical Stage Employes and Moving Picture Machine

Operators;
International Association of Machinists;
International Brotherhood of Electrical Workers;
International Federation of Professional and Technical Engineers;
International Union of Electronic, Electrical, Technical, Salaried and MachineWorkers;
International Union of Operating Engineers;
International Union. United Automobile, Aerospace & Implement Workers of

America;
National Association of Broadcast Employees and Technicians;
Office and Professional Employees International Union;
Retail, Wholesale and Department Store Union;
Screen Actors Guild;
Seafarers International Union;
Service Employees International Union;
United Association of Journeymen Plumbers;
United Food and Commercial Workers.

STATEMENT OF JACK GOLODNER, DIRECTOR, DEPARTMENT OF
PROFESSIONAL MUSICIANS, AFL-CIO

Mr. GOLODNER. Yes, Mr. Chairman; I guess I'm next.
My name is Jack Golodner. I am director of the department for

professional employees of the AFL-CIO. I am here to cony* to this
committee the support of the AFL-CIO and the depaxtment for
H.R. 1758, H.R. 5107, as well as H.R. 3291, all of which are subjects
for your consideration this morning.

The AFL-CIO, of course, needs no introduction to this subcom-
mittee. But it may be useful for me to point out that the depart-
ment I represent brings together 26 national and international
unions. Appended to my statement is a list of those 'affiliated
unions. These organizations represent in their membership 3 mil-
lion professional, technical, and highly trained white-coltar work-
ers. These people are teachers, librarians, nurses, performing art-
ists, engineers and scientists. Indeed, every major profession and
every major technical occupation in the United States is represent-
ed, in the ranks of our affiliated organizations, making this depart-
ment probably the largest interdisciplinary body of professionals in
the country.

We are told that in this highly technical, highly complex, very
competitive world, these very creative, highly trained, and educat-
ed people hold the key to the future well-being of our Nation. Yet,
though some are adequately rewarded by our society for their decli-.
cation, for their years of training and their contributions, most are
not. Though some are able to fully participate in the decisiQns that
affect their professions and their careers, many cannot.

Though these' Americans have, for many decades, built respecta-
ble organizations that have contributed mightily to the vitality of
their country and their professions, they now find these associa-
tions under attack and their rights to participate, through them,
being derlied.
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The so-called Yeshiva doctrine, which is addressed in H.R. 3291,b
deprives those who are responsible for training and educating our
future professional work force of the right to engage in free collec-
tive bargaining with their employersa right enjoyed by other
workers here and in other democratic societies.

This, I submit, is hardly a formula for affording respect and en-
couragement to a group of employees which many regard as the
key to our future prosperity. You have heard frdm representatives
of the American Federation of Teachers concerning this matter.
The AFL-CIO and its department for professional employees urges
your sympathetic attentionjo what they have said.

The issues they raise have serious implications for the future of
our democracy.

Similarly, we ask that you note the pleas of those who pursue
careers in the perforrnint arts, and their representatives. They too
are being denied access to the collective-bargaining process simply
because of the way in which they must work and becaus&the way
in which their employment relationships are structuredere not
considered in laws which originally were not contemplated as ap-
plying to them. Those laws, because of court and NLRB decisions,
now have been made to apply to them, and like clothing cut for
someone else, they just do not fit the reality of their situation. The
result is confusion, mischief making, and the frustration of the le-
gitimate rights of people who deserve, better treatment from a
democratic government.

1959, Congress recoil tied the spedial situation of employers'
and employees in the construction trades with regard to short-term
and casual employment. And the Congress made provision for them"
in the NLRA. I cannot believe that the Congrelts wants our laws to
discriminate against the employers and employs of the arts and
entertainment industry, who face identical situations.

Only those who wish to roll back the clock and repeal this Na-
tion's commitment to collective bargaining couldffighi to retain
such a basic inconsistency in our laws.

Congress also acknowledged that special situations in the gar-
ment industry made it impossible for workers to achieve represen-
tation or engage in collective bargaining unless special consider-
ation was given the nature of the industry. And such consideration
was given. But many years after the NLRB asserted jurisdiction in
the arts and entertainment field, where similar unique situations
prevail, the Congress has not acknowledged them.

Why, they ask, is there dissimilar treatment? Why do our laws
refuse to consider the special needs of our Nation's artists and the
bulk of their, employers who do adhere to the principle of further-
ing collective bargaining, as expounded in the NLRA?

I think the situation speaks more to the failings of Congress than
any shortcomings in the proposed legislation.

Since 1966 bills containing provisions similar to H.R. 1578 and
H.R. 5107 have been introduced before every session of the House.
Hearings were conducted twice by this comnhttee in 1966 and in
1977. In the first hearings, the only opposition arose from tho
who pressed for perfecting amendments, which were, indeed, inc r-
porated in all subsequent versions of the legislation. At that time,
and again in 1977, the National Association of Legitimate Theaters,

V
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Leagtie of New York Theaters, representing the major employers of
live-talent in the legitimate theater, endorsed the amendments to
section 8(f), now being proposed.

In 1977 no witnesses appeared in .opposition to this change, or to
the changes in section 8(e) being suggested in the bills now beforeyou.

Responsible employers know that the structure of their industry
and the- shoh-term nature of projects within it cannot tolerate the
uncertainties created by loard and court decisions applying thecurrent statute.

They know the value of the stability which is obtained through
prehire agreements and a union shop provision that conforms with
the reality of their industry. Both are now enjoyed by the construc-
tion industry. So, why is it denied to the arts and entertainment
industry?'

Reasonable, fairminded employers in the arts and entertainment
area do not duck their obligations to bargain and treat their em-
ployees fairly. They know that the special nature of their in`clustry,
like that of the garment industry, requires special consideration in
the law if collective bditgaining is to work.

Frankly, I think the time is overdue for this committee and the
Congress to make sure that this Nation's laudable commitment toprotect the right to free collective bargaining, as expressed in theNLRA, is at least as meaningful for artists, teachers, and all pro-fessional employees as it is for other employed people.

Certainly, improvement is needed throughout the NLIt.A., and
vis-a-vis all workers if the purposes of the original act are to be ful-
filled. At the very least I suggest an .end to the dissimilar treat-
ment of similarly situated workers under' the law, a result which
could be achieved by passage of the legislation before you.

Thank you very much for the time and attention this committee
has given this matter.

Mr. CLAN/. Thank you. Mr. Hair.
[Prepared statement of Raymond M. Hair, Jr. follows:]
PRKPARKD STATILlAtNT OF RAYMOND MARSHALL HAIR, JR., MUSICIAN, DKNTON, TX
My name is Ray, flair. I am thirty-three years old and reside in Denton, Texas. I

have been a musician for twenty-four years. I performed my first pt-ofessional en-
gagement in Meridian. Mississippi in 1964. I hold d in music from the Univet.
say of Southern Mississippi and North Texas State niversity.

PROFESSIONAL BACKGROUND

In 1977, while a graduate student at NTSU, I organized the musical entertain-
ment group YAZOO. which for a number of years provided its services in perform-ances in many states of the United States and was listed with many national book-
ing agents -under the name "YAZOO". As the proprietor and a performing member
of YAZOO, I have persoKally solicited musical egagements in every state of theFromUnited States. Fm 1979 until 1983 I taught a lied percussion at North TexasState University. In June, 1983, I chose to relinquish my teaching duties and full-4 time performing career to become President and Secretary of the Fort Worth Pro-
fessional. Musicians Association, Local 72 of the American Federation of Musicians,which has jurisdiction throughout thirty-four Texas counties and represents more
than 1,000 musicians who reside mainly within the D/FW metropolitan area.

KXPTRIENCES AS TRAVKLING MUSICIAN

As leader of YAZOO I began soliciting musical engagements through booking
agents. We voluntarily chose to conduct our business in accordance with American
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Federation of Musicians procedures and :requested all purchasers to execute A. F. of
M. engagement contract tot-main 1978 I signed an A. F. of M. exclusive agent-musi-
cian contract with Bob Vincent, president of the Mus-Art Corporation in Loa: Ange-
les, and C. W. Kendall, proprietor of' Ken-Ran Enterprises, Dallas, Texas, which pro-
vided for their exclusive representation of YAZOO. Vincent is founder and Presi--
dent-Emiritus of the International Theatrical Agencies Association, and Kendall is
its immediate past president. Vincent and Kendall put us "on the road" booking
generally five or six nights per week engagements of one to four weeks duration,
performed mostly in hotel dance lounges and free-standing night clubs for a gross
salary of eighteen hundred. to twenty-five hundred dollars per week, commissionabie
at the rate of 15 percent. We were never permitted to bargain over salary. We were
left to either accept or reject all engagements, and we rarlBtiriiew in advance
where our next job would be. We paid our own traveling expel , the purchaser
occasionally providing hotel rooms. The purchaser, termed an -"account" by the
agent,. was invariably represented exclusively by a certain booki agent. I was told
by Kendall that all relations with the'"accoant ' must be handled gh him, and
to never conduct any business with the 'account ". Some "accounts' had been "serv-
iced" by the. same agent exclusively for lengthy periods of time. W h Vincent and
Kendall we began to encounter resistance to the AFM engagement contract form.

ONSET OF INDEPENDENT CONTRACTOR

In April, 1978, for an engagement booked for YAZOO in Loa Ange es, Vincent
sent the AFM contract form along with a rider establishing our group independ-
ent contractors. Vincent told me we would be employed only upon conditi n that we
sign the rider. When a dispute arose later with the purchaser, it took tw years of
costly litigatiyn to become separated from the contract rider and obtain a I dgrnent
and award pursuant to our AFM engagement contract. This signaled the r.e nn in
of a trend by both agents and purchasers of refusing musicians A. F. of M. ..ntra
forms and instead requiring tbe execution of engagement contracts establish g per
formers as independent contactors. Agents, in conspiracy with the purchasers in
formed entertainers. that their "accounts" no longer wished to execute AFM con-
tract forms, and then went on to develop their own self-serving contracts invariably
including the independent contractor designation. It became obvious that the
agent's primary intereSt was his "account", the purchaser, whose intent is to under-
cut musicians bargaining strength and leave them without recourse in the event 'of
a dispute, while simultaneously maintaining stringent employer control.

PURCHASER MAINTENANCE OF EMPLOYER CONTROL

It must be clearly understood, even though C. W. Kendall's contract and the other
agent purchaser oriented contracts specifically establish musicians as independent
contractor, the reality of the relationship between the purchaser and the musicians
is that the purchaser exercises full authority and control over how musicians per-
form volume levels, stage settings, attire on stage and off, rehearsal times, intermis-
sions, substitute musicians, concius while engaged, repertoire, other work per-
formed elsewhere, and future employment prospects. Thus, it is customary for pur-
chasers and their agents to exercise strict employer, control while simultaneously re-
quiring musicians to acknowledge the status of independent contractor as a condi-
tion of employment. In most cases, musicians have no opportunity to 'n; we
must either accept or reject the terms of the music purchaser, who is at always
has been our true employer.

ACTIVITIES AS LABOR ORGANIZER

As President-Secretary of AIN Local 72 in Forth Worth, I am conscious of my
duty to operate according tt5:law. I have spent many hours studying procedural texts
and surveys of labor law so, that I may engage in employee organizing, representa-
tion elections, collective bargaining, the filing of unfair labor practice charges
against employers. and other,activities prescribed under the National Labor Rela-
tions Act.

MUSICIANS WITHOUT REMEDY

The purchasers' insistence upon the independent contractor designation coupled
with stringent employer control has left musicians without adequate remedy under
labor law fur unfair labor practices committ64 by the purchaser. In June, 1984, I

flied unfair labor practice charges against Metro Hotels, Inc., who refuSed tip meet
and bargain with musicians who had played there since 1979. No complaint was
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issued. Upon tiling a petition for certification and election with 100 percent showing
of employee interest, the hotel fired the band. When I filed iigain due to the obvi-
ously discriminatory discharge, the Board again refused to issue a complaint, All
along, the employer asserted that the musicians were not subject ite the Act. Like-wise, Six Flags Over Texas refused. to bargain citing the independent contractor
issue.

RELIT, NEEDIMI

The practice of employers and booking agents to require the establishment of mu-
sicians independent contractor status, while retaining scrupulous employer control
has created confusion among musicians, their representatives, as well as potential
employers. This conspiracy, pe tra national associations of employers, book-
ing agents, and others who are .= and dominated by our true employers, if notterminated will continue to cause irreparab damage and injury .to thousands of
working musicians in this country.

The issue here is not one of whether the MUSI Union is lazy or asking forspecial privileges. The issue is whether or not this egress is going to end the mis-
representation of employer/employee relationships in this country and providerelief for those of us who are now subject to employer reprisal because we warlt, toorganize and bargain. The issue is whether or not Congress is going to continuT. to
allow our true employers and their 'agents to perpetuate a virtual state of involun-tary servitude, where musicians every nuance is directed by the purchaser. In the
face of employer unfair labor practices, 95 percent of the working musicians inthis
country are without remedy at law. In the interest of my fellow musicians I respect.fully urge the Labor Subcommittee to report S. 281 and H.R. 5107 favorably to the
House of Representatives and work for its immediate enactment into law. The livesof thousands of musicians deserve nothing less than your full and complete support.

STATEMENT OF RAYMOND M. HAIR, JR., PRESIDENT, LOCAL 72,
AMERICAN FEDERATION OF MUSICIANS

Mr. HAIR. Mr. Chairman, members of the subcommittee, fellow
musicians, my name is Ray Hair, 33 years old and I reside in
Denton, TX. I've been a musician for 24 years, performing my first
professional engagement in Meridian, MS in 1964.1 hold degrees inmusic from the University of Southern Mississippi and North
Texas State University.

In 1977, while a graduate student at North Texas, I organizedthe musical entertainment group Yazoo, which for a number of
years provided services and performances in many States of the
United States and was listed with many national booking agents
around the United States under the same "Yazoo."

As a proprietor and performing member of Yazoo, I personally
solicited musical engagements in every State of the United States.
From 1979 until 1983 I taught applied percussion at North Texas
State University. In June 1983, I chose to relinquish my teaching
duties and my full-time performing career to become the president
and secretary of the Ft. Worth Professional Musician's Association,Local 72 of the American Federation of Musicians, which has juris-
diction throiighout 34 Texas counties and represents more than
1,000 musicians who reside mainly in the Dallas-Ft. Worth metro-
politan area.

1 As leader of Yazoo I began soliciting musical engagements
through booking agents. We voluntarily chose to conduct our busi-
ness in accordance with American Federation of Musicians proce-
dures and requested all purchasers to executive A.F. of M. ntractforms. In 1978 I signed an A.F. of M. exclusive agent-musician con-
tract with Bob Vincent, president of the Mus-Art Corp. in Los An-
geles, and C.W. Kendall, proprietor of Ken-Bann Enterpr,ises,
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Dallas, TX, which provided fortheir exclusive representation of
Yaioo. '

Vincent is the founder and president-emeritus of the InteMation-
al Theatrical Agencies Associ4tion and Kendall is its immediate

. past president. Vincent and Kendall put us on the road, booking
generally 5 or 6 nights per week engagements of 1 to 4 weeks dura-

, tion, performed mostly in hotel dance lounges and freestanding
nightclubs for a gross salary of $1,800 to $2,500 per week, commis-
sionable at the rate of 15 percent. .

We were never permitted to bargain over, our salary. We were
left to either accept reject all engagements, and we rarely knew

.- in advance there our next job would be. We paid our own travel-
ing, expenses. The purchaser occasionally provided hotel rodryis.

The purchaser, termed an "account' by the agent, was invari-,
ably represented exclusively by a certain booking agent. I was told

2 by Kendall that all relations with the account must be handled
through him, to never conduct any business with the account
Some accounts had been serviced by the same agent exclusively for
lengthy periods of time.

With Vincent and Kendall we began to experience resistance to
the A.F. of M. contract...form. In April 1178 for an engagement
booked for Yazoo in Los Angeles, Vincent sent the AFM contract
form along with a rider. establishing our group as independent con -
tractors. Vincent told me we wood be employe& only on the condi-
tion that we signed the rider. When a dispute arose later with the
purchaser, it took 2 years of costly litigation to become separated
from the contract rider, 'and obtain a judgment and award pyrsu-
ant to our A.F. of M. engagement contract.

This signaled the_beginning of a trend by both agencies and pur-
'Masers of refusing AFM' contract forms and, instead, requiring the
execution of engagement contracts establishing performers as inde-
pendent contractors. Agents,, in conspiracy with the purchasers, in-
formed entertainers that,t'heir accounts no longer wished to exe-
cute AFM contract forms and then went on to develop their own
self-ser'ving contracts, invariably including the independent con-

. tractor designation, It became obvious that the agent's primary in-
tereg was his account, the purchaser, whose intent was to under-
cut inusicians' bargaining strength and leave them without re-

, courie in the event of a dispute, while simultaneously maintaining
stringent employer control.

It mast be clearly understood that even though Kendall's con-
tract an the other agent-purchaser oriented contracts specifically
established musicians as, independent contractors, the reality of the
,relationship between purchasers and musicians is that the purchas-
er exercises full authority and control over how musicians perform,

' volume levels, stage settings, attire on stage and off, rehearsal
times, intermissions, substitute' musicians, conduct while engaged,
repertoire, other work performed elsewhere, and future employ-
ment prospects.

Thus, it is customary foupurchasers and their agents to exercise
strict employer control while simultaneously requiring musicians
to acknowledge the status of independent contractor, as a condition
of employment.
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In most cases musicians .have no opportunity to bargain. We
must either accept or reject the.terms of the music purchaser, who
is and always has been our true employer.

As president and secretary of local 72 in Fort Worth I am con-scious of my duty to operate according to the law. I have spent
many hours studying procedural, texts and surveys of labor laws sothat I may engage in employee organizing,. representation elec-
'tions, collective bargaining, filing of unfair'labor practice charges
against employers, and other activities prescribed in the National
Labor Relations Act.

The purchasers' insistence upon the independent contractor- des-
ignatiOn, coupled with the stringent employer control, has left mu-
sicians without adequate remedy under the labor laws for unfairlabor practices mmitted by the purchaser. In June 1984; I filed
unfair labor pr ctiee charges against Metro Hotels, Inc., who re-fused to meet nd bargain with musicians who had played theresince 1979. n filing of a petition for certification and election
with a 100Ipercent showing of employee interest, the hotel fired.the
band. When I filed' again, due to the obviously discriminatory dis-
charge, the Board again refused to issue a complaint.

All along the employer asserted that the musicians were not sub-ject to the act. Likewise, Six Flags over Texas refused to bargain,
citing the same independent contractor issue.

The practice of employers and booking agents to require the es-
tablishment of musicians independent contractor status, while re-
taining scrupulous employer control, has created confusion amongmusicians, their representatives, as well as potential- employers.
This conspiracy, perpetrated by national associations of employers,
booking agents, and others who are directed and dominated by our
true employers, if not terminated, will continue to cause irrepara-
ble damage and injury to thousands of working musicians in thiscountry.

The issue here is not one of whether the musicians union is lazy
or is asking for special privileges. The issue is whether or not the
Congress is going to end the misrepresentation of employetlem-
ployee'relationships in this country and provide relief for those of
us who are now subject to employer reprisal because we want toorganize and bargain.

The issue is whether or not Congress is going to continue to
allow our true employers and their agents to perpetuate a virtual
state of involuntary servitude where musicians' every nuances aredirected by the purchaser. In the face of employer unfair labor
practices, 95 percent of the working musicians in this country are
without remedy at law. In the interest of my fellow musicians I re-
st ectfUlly urge the. Labor Subcommittee to report S. 281 and H.R.
5107 favorably to the House of Representatives and work for its im-
mediate enactment into law. The lives of thousands of musicians
deserve nothing less than your full and complete support.

Mr. CLAY. Thank you.
This bill, KR, 5107, amends the National Labor Relations Act.

This committee has no jurisdiction 9n the tax matters. And each
committee jealously guards its jurisdiction. If this bill had any tax
implications or policies, the Ways and Means Committee would askfor a concurrent jurisdiction over it. In view of the fact that. it's
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strictly a labor issue, why do you think that the tax issue is consist-
ently and constantly raised with regard to H.R. 5107?

Mr. FUENWEALBA. Mr. Chairman, I think there is a misunder-
standing on the' part of some of the opponents to this legislation,
who mistakenly believe that passage of these amendments would
affect the responsibilities of orchestra leaders, as employers
underfor tax purposes. And that's why I, in my statement, tried
to make it clear that we are not seeking changes in the tax laws
and that we are merely, seeking changes in the labor laws. I think
it's a misunderstanding on the part of some of the opponents to the
Iegislation. .

r. CLAY. Do you anticipate difficulty in providing that the band
leader May be an employer for tax purposes, but also an employee
for labor law purposes'?

Mr. FUENTEALBA. No, sir. That condition existed before the Taft-
Hartley law wag adopted. It's always existed. In fact, many, many
years ago when the Social Security laws were first adopted, our
union attempted to get Social Security protection for its members
by incorporating into its contract form iti reference calling the pur-
chaser the employer, and that was eventually litigated and the Su-
preme Court ruled that language in a contract cannot make an in-
dividual an employer; it's the facts that speak for themselves.

And we, other than for that one instance to connection with
Social Security, have not been involved with the issue of who is Ibis,.
employer for tax purposei. That is something that has to be deter-
mined by the facts that:exist. We are merely concerned with our
right to represent musicians under the labor laws. So, it's the
impact of this legislation that would not change a situation that
has existed since time immemorial as far as musicians are con-
cerned,

In some cases the orchestra leader may be the employer for tax
purposes; in some instance he hasn't. And we have never been able
to get the Internal Revenue Service to issue any sort of definition
of an independent contractor, particularly in the case of musicians,,
and I think that there has been legislation before Congress to
define and determine the status of independent contractors, which
has never been adopted either.

Mr. cLAY. How many members of your union are band leaders?
Mr. FI.IENTEAI.BA. I really couldn't give you those figures because

we don't keep our records in that fashion. There are different types
of orchestra leaders; there are different types of orchestras. We
have musicians who work 1 night a week, for example, in the
smaller areas, even some of the larger areas, where the orchestra
leader may be one member of the group 1 week and then the next
week someone calls him up and asks him to provide music for a
wecidThg and he will, in turn, call musicians. And it varies from
place to place.

In some of our major cities we do have orchestra leaders that do
a very large volume of business as orchestra leaders, and in those
situations some of those assume the responsibilities of employers,
although,n turn, we've had difficulties with some in New York re-
cently who were acting as employers for tax purposes for years,
and now have suddenly decided they no longer wish t be employ-
ers for tax purposes and, in turn, are issuing 1099's the musi-
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cians rather than withholding taxes as they properly should, as anemployer.
So, it seems they want the best of both worlds. Some of these or-

chestra leaders say:
Yes. under the labor laws I'm an employer of the musicians but under the taxlaws I don't want to be an employer of the musicians because I don't want to paymy responsibilities as an employer.

Mr. CLAY. What impact would failure to enact this legislation
have upon the organization which you represent?

Mr. FUENTEALBA. Failure to enact the legislation.would.maintain
the union in its present. posture, which has resulted in hundreds of
unfair labor practice charges through the years, constant litigation
at an expense to the Government and expense to-the union over
these very issues which we feel should be resolved at this time by
Congress. It also means that we would not be able to adequately
protect the interests of our members. We can't .do it now. And
unless the law is changed we "will never be in a position to ade-
quately protect the rights of our members.

And they come to us and they say, "We need help," and we say,"Sorry, the law is '." They can't understand the ramificationsof the labor laws; they can't understand why our union can't repre-sent them with the hotel owners, for example, and negotiate agree-
ments covering their services.

We have to explain to them the lav doesn't treat the hotel owner
or the lounge owner as an employer. And they say, "That's ridicu-
lous because the hotel owner, the lounge owner, determines what
money is going to be paid for music," which ultimately determineswhat happens to the musicians.

For example, the situation in Puefto Rico is a good example be-
cause of the fact that the hotels in Puerto Rica acted as the em-
ployers of the musicians all of the years prior to 1979. They as-
sumed. all of the responsibilities of an employer. They negotiated
with the union for the wages of the musicians. Then they suddenly
decided they no longer wanted that responsibility. And they wereassisted in their battle, incidentally, by an organization of orches-
tra leaders from the mainland of the United States, in their efforts
to fight .the local union.

As a result of that decision, those musicians now are actually
without an employer, as such. Even the orchestra leaders are not
acting as employers or negotiating with the unions. They have no
pension coverage. They have no other benefits that normally could
be negotiated by the union for the employees. And it's created
havoc in Puerto Rico at the present time. In fact, it's practically
destroyed the music business in Puerto Rico, because when the
other musicians found that the union could no longer force the
hotel owners to sit down to bargain at the table, they said, "Well,
why should we bother with the union? The union can't help us.
Why belong to the union?"

And the result is that the membership in the union in Puerto
Rico. since that adverse court decision, has declined from the thou-
sands to the hundreds. And the local is on the verge of bankruptcy.

Mr. CLAN,. Mr. Martinez.
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Mr. MARTINEZ. Bear with me. I don't know anything about the
industry. Is the singer who makes music, who doesn't play an in-
strument but just sings, is he br she considered a musician?

Mr. FUENTEALBA. They are considered musicians in the true
sense of the word. Some of them join the American Federation of
Musicians. Some of them join he other entertainment unions, de-
pending upon the particular cir 'stances.

Mr. MARTINEZ. In the cases w ere you have been involved, they
have an agent sometimes who bargains for the employees, the agent
doesn't employ them; he just bargains for them. In those cases is
the hotel or nightclub, whoever hires them, are they the employers
of that person?

Mr. FUENTEALBA. I'm not too familiar with what happens in the
case of the singers, but I would presume that they're in the same
category as musicians, and that their union, if they belong to
AGVA, the American Guild of Variety Artists, or one of the other
entertainment unions, is not in a position to compel the purchaser
td bargain with them.

Mr. MARTINEZ. That's not my question. The question is for tax
purposes, let's say, Is that artist, the contractor that has to pay
thtir own taxes? Or is that hotel or restaurant or whatever, is
thatare they the employer?

, Mr. FUENTEALRA. I don't think.-they're the employer, no. You're
speaking of one individual.

Mr. MARTINF2. I understand the situation where there is a
group, an orchestra, that the leader could be considered the em-
ployer.

Mrs. FUENTEALBA. Yes, yes.
Mr. MARTINEZ. But would the musician's group change their

status vis-a-vis the hotel or restaurant, whoever hires them, would
they then be the employer?

Mr. FUENTEALBA. Not for tax purposes. We're not talking about
taxes; we're talking about the right of a union, if they belong to a
union, to bargain on their behalf with a hotel. This law would not
change the tax responsibilities at all. i

Mr. MARTINEZ. Thank you.
Mr. CLAY. Mr. Hayes.
Mr. IIAYES. Mr. Chairman, I'm pretty clear. I think the panel is

seeking relief, through legislative action, for discriminatory and
unfair treatment that the artist is being saddled with, and they see
H.R. 5107 as a mechanism to provide that relief. I am supportive of
that. position. I think it's pretty clear.

I have no further questions or coneents. I just had that state-
ment. 4.

Mr. CLAY. Thank you, and we certainly want to thank you for
your testimony here today. The record will remain open for several
weeks if you have any additional information you'd like to put in.

Mr. FUENTEALBA. Thank you, Mr. Chairman, and members of the
.suhcommittee.

Mr. CLAY. Thank you.
The next witness is Mr. Jerry Davis, the area administrator, Na-

tional,,,Association of Orchestra Leaders, accompanied by Charles
Iktersoll, treasurer, NAOL, and Mr. William Heaberlin, area 'ad-
ministrator and ITAA representative, NAOL.
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You may proceed as you see fit. We will include your entire
statements in the record.

[Prepared statement of Jerry Davis follows:3

PREPARED STATEMENT IMF JERRY DAVIS, New ENGLAND ADMINISTRATOR OF iHE
NATIONAL ASSOCIATION OF ORCHESTRA. LEADERS, NEWTON CENTRE, MA

I am Jerry Davis, New England Administrator of the National Association of Or-chestra Leaders.
We the members of the N.A.O.L. are most vehemently opposed to the proposed

Bill H.R. 5107. This bill attempts to overturn more than two hundred well-settled
N.L.R.B. plus state and federal court decisions that have been made overthe years.
H.R. 5107 represents an enormous negative impact upon those who purchase music,
such as hotels, lounges, restaurants, country clubs, hallropms and function halls All
of these purchasers of music would be compelled to become the employers of the
musicians, They would then be subject. to boycotts and picket lines if they didn't
exclusively employ union musicians. They now have the option of employing their
own choices of either union or non-union musicians.

4.All musicians who are orchestra leader employers, music contractors, supervisors,.
partnerships, conductors and single performersall .of whom are legally deemed to
be independent contractorswould be compelled to relinquish such independent
contractor status and would then become employees of the music purchasers.

All musicians who are not members of the union would be compelled to become
and remain members of the union despite the fact that they may not wish to belong
to it, They would.be forced to relinquish their independent contractor status, even
though numerous N.L.R.B., state and federal court decisiorls have confirmed and re-
confirmed their independent contractor status. Our position paper lists just some ofthese decisions.

Since 191i4 the A.F, of M. has tried, unsuccessfully. to obtain from Congr s sub-stantially the same legislation as it now seeks through S. 281 and H.R. 5107. More
bluntly, the A.F. of M. stands before C,ongress as a loser habituated by ten previous
failures as outlined in our position paper.

The A.F. of M. argues that musicians are the same kind of workers as those in the
construction and garment industries, and as such, they should want the same itcx)ep-
tions and protections that the act provides such workers. Not true! There is abso-
lutely no comparison between musicians and garment or construction industry
workers. The garment and construction trade union memberships are not make upof contractors, supervisors, groups that are equal partners, cooperatively owned
groups, and single perforthers, as are the musicians. The garment and construction
industry workers have not been deemed to be independent contractors in over 200
N.L.R.R. and state and federal court decisions. The A.F. of M. is inundated with in-
dependent contractors and it admits that the intent of this bill is to change their
member independent contractors and non-member ijilfiependent contractors to thatof an employees status.

We have been officially empowered by the following national associations to voice
their opposition to H.R. 5107:

The American Hotel & Motel Assoc., The National Licensed Beverage Assoc+, The
National Restaurant Assoc. The International Theatrical Agents Assoc., The Right-
to-Work committee, The Outdoor Amusement Business Assoc., The National Ball-rocn & Entertainment he American Motor Inns, Inc., The National Asso-
ciation of Orchestra Leaders,

Assoc.,
the American Association of Clubs, The Cnference of

Personal Managers, and the two new is\de¢eadent musicians unionsThe Allied
Musicians Union and the American Musicians-Union.

All of these associations plus a large number of state and regional associations
will be submitting opposing position papers within the next three weeks.

Each of the afore-mentioned associations will attest to the Tact that over ninety
percent of the performing musicians in this country do not belong and do not wish 414
to belong to the A F of M it is crucial to note that the music industry has alojost-
totally changed from the old pre Taft-Hartley days. The "'Iowa, Band' ertiNoyed by
an establishment is almost extinct today. Over ninety percent of the music industry
today is made up of contemporary young musicians who wish to be their own
They constantly rehearse their own music styles. They spend between $5, to
$:10,000 for their own equipment and they wear their own choice of uniforms or cos-
tumes They wtint their own agents or managers to negotiate their contracts. Theywant no part nithe A.F of M.'s annual dues, local and federation work dues, finesranging from $:)0 to $1,taiu and a myriad of rules and regulations that confuse,
frighten and disturb them. It is terribly important that they be free to negotiate
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their own deals with high or low budget rooms. So many low budget clubs have
turned to disc jockies and recorded music. The average young musicians do not wish
to he outpriced out of their work

In this short statement we cannot cover the multitude of additional reasons why
almost all of the performers. agents, managers, and all the people in related indus-
tries are so intensely opposed to H.R. 5107 with its compulsory unionism for. all

wmusic performers, (whether they want it or not), with its new found awesome power
to boycott and picket thousands of lounges, hotels,' country clubs, ballrooms, and res-
taurants, and its power to call sympathetic strikes and walkouts by other unions
that service the establishments these powers could devastate this industry. By one
stroke of the legislative pen, over twenty yearS of carefully deliberated findings by
the N L.R.B. and our state and federal courts could be junked.

We ask our legislators to hear the pleas of the vast majority of the voices in this
industry.

Let this industry retain all of its protective, well-settled labor laws and the over
two hundred N.L.R.B. and court decisions that have given the musicians the rights
and freedom of selldetermination. Please let all of the performers in this industry
retain the precious right to decide for themselves whether they do or do not wish to
belong to the A.F. of M.

STATEMENT OF JERRY DAVIS, AREA ADMINISTRATOR, NATIONAL
ASSOCIATION OF ORCHESTRA LEADERS [NAM], ACCOMPA-
NIED BY CHARLES PETERSON, TREASURER, AND WILLIAM
HEAHERLIN, AREA ADMINISTRATOR AND ITAA REPRESENTA-
TIVE, NAOL
Mr. DAVIS. Our official position paper has been presented by our

attorney, has been sent in. So I'd like to make my own comments.
Mr. CLAY. OK. Without objection, that document will be included

in the record also. Thank you.
_ Mr. DAVIS. I am Jerry Davis, New England administrator of the
National Association of Orchestra Leaders. We, the-alitmbers of the
National Association of Orchestra Leaders, are most vehemently
opposed to the proposed bill, H.R. 5107. This bill attempts to over-
turn more than 200 well-settled NLRB, plus State and Federal
court decisions that have been made over the years.

H.R. 5107 represents an enormous negative impact upon those
who purchase music; such as hotels, lounges, restaurants, country
clubs, ballrooms, and function halls. All of these purchasers of
music would be compelled to become the employers of the musi-
cians. They would then be subject- to boycotts and picket lines if
they didn't exclusively employ union muwians. They now have the
option of employing their own choice of either the union or non-
urlion musicians.

All musicians who are orchestra leader employers, music con-
tractors, supervisors, partnerships, conductors, and single perform-
ers, all of whom are legally deemed to be independent contractors,
would be compelled to relinquish such independent contractor
status and Would then become employees of the music purchaser.

All musicians who are not members of the union would be corn-
wiled to become and retnilin members of the union despite the fact
that they may not wish to belong to it. They would be forced to
relinquish their independent contractor status, even though numer-
ous NLRB State and Federal court decisions have confirtned and
reconfirmed their independent contractor status.

Our position paper lists just some of these decisions. Since 1964
'the A.F. of M. has tried unsuccessfully to obtain from Congress
substantially the same legislation as it now seeks through S..281
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and H.R. 5107. More bluntly. the A.F. of M. stands before Congress
as ,a lo4er, habituated by 10 previous failures, as outlined in our pa,
sition paper.

-The A.F. of M. argues that musicians are the same kind of work-
ers as those in the construction and garment industries and, as
such, they should want the same exceptions and protections that
the act provides such workers. Not true.

There is absolutely no comparison between musicians and gar-
ment and construction industry workers. The garment and con-
struction trade union memberships are not made up of contractors,
supervisors, groups that .are equal partners, cooperatively owned
groups, and single performers, as are the musicians.

The garment and construction industry workers have not been
deemed to be independent, contractors in over 200 NLRB and State
and Feder?l court decisions. The A.F. of M. is inundated with inde-
pendent contractors and it admits that the intent of this bill is to
change their member independent contractors and non-member in-
dependent contractors to that of an employee status.

We have been officially empowered by the following national as-
sociations to ved.ce their opposition to H.R. 5107: The American
Hotel and Motel Association, the National Licensed Beverage Asso-
ciation, the .National Restaurant Association, the International
Theatrical Agents Association, the Right To Work Committee, the
Outdoor Amusement Business Association, the National Ballroom
and Entertaibment Association, the American Motor, IncOrporated,
the National Association of Orchestra Leaders, the American Asso-
ciation of Clubs, the Conference of Personnel Managers, and the
two new independent musician's unions, The Allied Musician's
Union the American),Musician's Union.

All orVese associations, plus a large number of State and re-
.-gional asksliations will be submitting opposition papers within the

next :3 weekSEach of the aforementioned associations will attest to
the fact that over 90 percent of the performing musicians in this
country do not belong and do not wish to belong to the A.F. of M.
It is crucial to note that the music industry has almost totally
changed from the old, pre-Taft-Hartley days. The house band, em-
ployed by an establishment, is almost extinct today. Over 90 per-
cent of the music industry today is made up of contemporary young
musicians who wish to be their own bosses. They constantly Fe-
hearse their own music styles. They spend between $5,000 'to
$50,000 for their own equipment, and they wear their own choice of
uniforms or costumes.

They want their own agents or managers to negotiate their con-., tracts. They want no part of the A.F. of M.'s annual dues, local and
Federal work dues, fines ranging from $50 to $1,000, and a myriad
of rules and regulations that confuse, frighten, and disturb them. It
is terribly important that they be free to negotiate their own deals
with high or low budget rooms.

So many low budget clubs have turned to disk jockeys and re-
corded music, the average young musicians do not wish to bei out-
priced out of their work.

In this short statement we cannot cover the multitude of addi-
tional reasons why almost all of the performers, agents, managers,
and all of the people in related industries are so intensely opposed

7q



72

to H.R. 5107, with its compuls-O-ry unionism for all music perform-
ers, whether they want it or not. .

With its new-found awesome power to boy tt and picket thou-
sandssands of lounges, hotels, country clubs, ball ms and restaurants,
and its power to call. sympathetic strikes walkouts by other
unions that service the establishments, thesei powers could devas-
tate this industry. '

By one stroke of the legislative pen over 20 ears of carefully de-
liberated findings by the NLRB and our Sta and ederal courts
could be junked.

We ask our legislators to hear the pleas of the v t majority of
the voices in this industry. Let this industry retain all of its protec-
tive, well-settled labor laws and the over 200 NLRB court deci-
sions that have given the musicians the rights and freedom of self
determination. Please let all of the performers in this industry
retain the precious right to decide for themselves whether they do
or do not wish to belong to the A.F. of M.

Mr. CLAY. Thank you. Do you have a statement?
[Prepared statement of Charles Peterson follows:]

PREPARED STATMENT OF CHARLES PETERSON, TREASURER, NATIONAL ASSOCIATION OF
ORCHESTRA LEADERS, Ntw YORX, NY

,Mr. Chairman, I anagles,Peterson, the Treasurer, of the National Association
of Orchestra Leaders asubmit these comments and facts: The bills here repre-
sent very controversial issues bolding major impacts of long lasting- effects upon
purchasers of music such as hotels, inns, lounges, other purchasers and musicians.
A study of our statemept in opposition will show the far-reaching negative' aspects
of this amendment. We feel that the Musician's Union did not provide the facts as
we do heresuch as the impact the amendments would have on the music industry
which would be that:

(1) All musicians, i.e. orchestra leader:employers, music contractors, supervisors,
partnership, conductors and singles, all of whom are independent contractors would

sip be compelled to relinquish such independent status and become employees.
(2) All purchasers of music, hotels, lounges, restaurants and others would be com-

pelled to become employers of all musicians and must only, engage musicians who
are members of the Musician's.,Union or suffer boycott. They now have the option of
engaging whomever they wishunion musicians or musicians who are not members
of the union. .

(3) All musicians who are not members of the union would be compelled to
become and remain members of the Musicians' Union despite the fact that many
non-members are orchestra leader-employers, music contractors, supervisors, con-
ductors, musical groups that are equal partners and singlesthose that always play
alone. All such categories are now independent contractors and nwnerous National
Labor Relations Board and Court decisions have so held. Our position paper lists
just some of the case numbers( of these landmark decisions.

But, one more important point.The Musician's Union argues that musicians are
the same kind of workers as those employed in the construction and garment indus-
try and as such, they want the same protection and exceptions that the Act provides
such snickers. This is not true because they, unlike the construction and garment
trades unions. Musicians' Unio embers comprise for the most, orchestra leader
employers, music eontracto , se-rnupervisor& groups that are equal partners and sin-
gles -those musicians tha always play arene. All of the above categories to repeat,
are as the Courts and the National Labor Relations Board have held, independent
contractors, all of which raises this question. Do other labor organizations like the
construction trades unions and the garment workers union has as members, inde-
pendent con*,ractors such as employers? Contractors? Supervisors? Partnerships?
And would they permit such categories to become union members? The answer is
obvious,

This Association is not alone in our protests against' these bills. Attached to our
position paper you will find a list of other organizations who hilive also opposed
these bills.
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Mr. Pr riasois. Just this, Mr. Chairman, that in a letter issued by
a Mr. Guthrie, the AFM's national legislative director, he admitted
in a letter dated February 25, 1983, and I quote, "All musicians,
including the leader-contractor, will be employees of the business
entity who purchases their services." And, further, the amendment
to the H.R. 510?, proposed amendment, clearly advises that.

On page 4, page 4, they are seeking this: The bill asks, in fact,
"Any individual having the status of an independent contractor,
who is engaged to perform musical services, shall be included in
the term 'employee'. Now, that means the American Guild of Va-
riety Artists and also the American Federation of Television Re-
coing Artists, and we have decisions from the boards showing,
indeed, that recording artists are independent contractors, despite
the fact that the American Federation of Musicians does, indeed,
bargain with the recording companies, their own employer.

Mr. CLAY. What's the date of that letter, Mr. Peterson?
Mr. PrricasoN. Pardon me?
Mr. CLAY. What's the date *4 that letter?
Mr. PrrtisoN. Mr. Guthrie.
Mr. CLAY. Mr. Guthrie.
Mr. Prreasom. The dite of that letter; itr, is -Fqbruary 25, 1983.
Mr. CLAY: Do you have a copy of it? "-
Mr. Prrintsoss. will submit it expeditiously, sir. I will.
Mr. CLAY. We would like to have it for the record.
Mr. TherrasoN. That's correct.
Mr. CLAY. Is it true that in that letter that Mr. Guthrie/wrote on

February 25 that this entire quote was not stated by you, that in
that letter the sentence which you just read, you dropped the
phrase "for labor law purposes" off it?

Mr. PeTzasoN. That's correct, sir.
Mr. CLAY. Then why did you attempt to mislead this committee?

That makes a very distinct difference in the quote, and you quoted
the individual as saying "All musicians, including the labor con-
tractor, will be employees* * *" and then you left out, "for the
purposefor labor law purposes only." Why would you deliberately
do that?

Mr. PETERSON. For no.intent to deceive or conceal anything, sir. I
promise you that. And you have a copy of that letter.

Mr. CLAY. We would like a copy of the letter. .

Mr. Prreasox. Yes; I will submit it.
Mr. CLAY. OK.
Mr. PETERSON. Again, the letter States' "for tax purposesexcept

`for tax purposes.' Now, wilts. will pay for taxes? Then union doesn't
say that. Neither does Mr. Guthrie:

Mr. CLAY. Well, the IRS knows how to get its taxes.
Mr. PETERSON. They have not made that decision, sir.
Mr. CIA?. How are they getting their taxes now?
Mr. PETERSON. I don't know. As the American Federation admitS;

the IRS is just mixed up about who is the employer and who to
assess.

Mr. CLAY. Please provide us with a copy of that.
[The information follows:]
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t Elapruitad ma onitanittad by OW* Potation. National Arauciation of ()militant Loaders)

AMERICAN FEDERATION OF MUSICIANS,
Charleston WV.4Tebruary 25, 1983.

DON RUSSELL,
Don Russell Orcheatnas,
The Boston Park Plaza Hotel, Boston, MA.

DEAR Ma. RUSSELL: Thank you for yours of January 26, 1983.
I am pleased to note your interest in our proposed amendments to the Taft-Hart-

ley Act.
My responses to your questions in that letter-are as follows:
AU musicians, including the leader-contractor, even in the club date business, will

be employeesfor labor law purposes onlyof the person or business entity who
purchases their services. Please note that the proposed amendments are to the Taft-
Ilartley Act only, and that law pertains only to Labor-Management relations. Thus,
it has no bearing on rulings of the Internal Revenue Service as to who may or may
not be an employer or employee for tax purposes. Historically, the Internal Revenue
Service has held. that the typical club date band leader is the employer of his side-
men musicians, or in some cases his sidemen are independent contractors. Our pro-
posed amendments would in no way affect those relationships for tax purposes.

Bank leaders-contractors could still be members of the Union, as they would fott
Labor Law purposes, like their sidemen, be employees of the purchaser of the music'
cal services on a club date, or any other type engagement

On a typical casual e ment (club date) the father of the bride, or the chairL
man of the ball is the pure r of the musician's aervices, he will be the employ-
er -for labor law purposes onlyof all the musicians, including the leader-contrac-
tor This does not present any objectionable situation for the father of the bride, or
chairman of the ball, and it is exactly the way our business was conducted for
many, many years prior to the recent application of certain provisionlipf the Taft-
Hartley Act as they relate to our business. You will recall that our old Form B Con-
tracts for all engagements, identified the purchaser as the employer of the nausii.
clans, including the leader-contractor, and had is statement at the bottom that the
contract did not determine who was responsible for IRS and State employment
purposes.

You mention that Taft-Hartley Law specifically stating that employers cannot
belong to unions. For the record: Nowhere in the Act is this stated, and the Courts
have held that employers can, if they so desire, be members of labor unions which
represent their employees, but the Act prohibits them from exercising certain kinds
of influence over the affairs of the union. Our amendments would of course elimi-
nate this now confusing issue, as leader-contractors wouldfor labor law purposes
onlybecause employees.

We cannot conceive of any reason why a legitimate leader-contractor would not be
better off were our amendments passed than he is now under the chaos that exists
as to the employer-employee relationships for Labor Law purposes. If a member
leader-contractor becomes an employee of the purchaser, as in the past, the AFM
and its locals will again be able to protect his interests fully as well as those of his
sidemen. The current position of the National Labor Relations Board that a leader-
contractor is an independent contractor has severely limited our union in protecting
the interests of our many members who function as leader-contractors.

I trust the above answers your questions, if not; please ch.) not hesitate to contact.
me further in the matter. We sincerely solicit your support of our amendments
which will bring order out of chaos in the music business, and benefit all musicians:
Leader-contractors told sidemen.

Fraternally, Nen H. Grreue,
Natthnal Legislative Director.

IMPUKTANT XC ER PTS NOM THE AFM L

"All musicians including the leader-contrAtor eve e in the club date business, will
be employees of the person or business entity who pudchases their servievs."

"Rank lenders - contractors would, for labor law purposes like their sidemen, be
employees of the purchaser of music services on a club date or any other type en-
gagernent.''

"On a typical casual engagement )club date) the father of the bride or the chair-
man of the ball is the purchaser of the musicians' services, he will be the employer

of all the musicians including the leader-contractor
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And it is exactly the way our business was conducted for many, many years
prior to the recent application of certain provisions of the Taft-Hartley Act as it re-
lates to our business...You will recall that our old Form B contract for all eng
ments, identified the purchaser as the employer of he musicians including
leader-contractor and had Slidatement at the , that ths contract did not de-
termine who was responsible for IRS and State ployment Twat."

You mention that the Taft-Hartley law prohibits leaders from exercising
certain kinds of influence over the affairs of < e union. Our amendments would of
course eliminate this now confusing issue as ader-contractors would, for labor law
purposes only, become employees."

Mr. CLAY. Mr. Davis, do you thi
cians-support or oppose this legisl

Mr. DAVIS. They oppose it.
Mr. Clio:. Would it be somewh

you cited as not favoring it?
Mr. DAVIS. Yes, si

he majority of working musi-
on?

e area of 90 percent that

Mr. CLAY. If a ority oppose. the ation, there must be a
large pool of skill , nonunionsweicians available to employers. If
'this is so, why would any employer enter into a prehire agreement?

Mr. DAVIS. They wouldn't. Why would they if the musicians
don't wish to be represented by the union?

Mr. CLAY. You seem to express grave concern that tills was an
attempt by the labor union to take full control over this industry,
If there are so many people out there who are skilled and are not
union musicians, why would any 'employer be frightened into a
signing a prehifqcontract when he knows that there are lots of
others available?

Mrs.DAvis. Bill, would you like to deal with that?
Mr. HEABERLIN: Yes, if I m y.
The changes that take pl ce here would make that imperative.

Would it be all right with y , Mr. Chairman
Mr. CLAY. Secondary ments are illegal, aren't they?
Mr. HEASERLIN. Yes, sir, ut that would be permitted under -this,

particular proposal.
Mr. CLAY. Explain to me how .it would cro that.
Mr. HEASERLIN. Would it bother you, sir, if I would stand Would

that be permissible?
Mr. CLAY. What's the purpose of it?
Mr. HEABERLIN. Well, no one has but as a former college instruc-

tor, and we had a number of them, I really am not accustomed to
speaking and to communicating without my hands. If it's all right
with the sound man.

Mr. CLAY. I thought maybe you did not appreciate my speaking
down to you.

Mr. HEASERLIN. No, sir. [Laughter.]
Perhaps I should try a line as a standup comic and ask you what

Michael Jackson has in common with the Los Angeles Dodgers.
The answer is, they all wear just one glove but they don't know
why.

So, we've heard a lot of rhetoric,----
Mr. CLAY. Are you finished with that?
Mr / TEABERIAN. Yes. [Laughter.]
With all due respect, Mr. Chairman, it's not the same without

the rimshots, I assure you.
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I would like to enter that and, naturally, speak position to
this bill. For one reason. And the reason it - sz not been under-
scored at all today, for completely d'i nt reasons, and that is
that the real aide effects, the r e effects of this proposal, are
much more severe th: ness that purports to be treated here.
This is a co... ue, gentlemen, not a simple issue. I see no si-

tes between college teaching, the garment workers, and the
lounge entertainers that are the unique breed of individual affected
here. I'm not talking about all musicians.

If you will allow me just a few minutes I will qualify that differ-
ence for you,, and I will speak both as an NAOL person, as a person
who for many years was a member of the A.F. of M., and proudly
so at that time, as a person who belongs to AMU and who makes
his living as a theatrical agent. In fact, I'm immediate past Presi-
dent of the International Theatrical Agencies Association, the neb-
ulous group that .has been ostracized here this morning.

The ITAA, for the record, is a group of 136 professional agenCies
throughout the United States and Canada,- representing over
100,000over 100,000traveling entertainers, who work lounges
and nightclubs auasinos on a full-time basis, sir, five to six
nights a=k

While many of these per may be members of various
v.t

unions and guilds, the overwhelming majority are represented by
the agencies alone. They are independent contractors.

Unlike the local performer& in this country, and this is an impor-
tant distinction I think, who perform mostly single night engage-
mentsI did that myselfand treat their Musical careers as a
sideline, a hobby, or an avocation, these are enterprising people,
engaged in mulical entertainment as a career and a livelihood.

The offices that are represented by ITAA are vehemently op-
posed to this legislation.because we are concerned about our liveli-
hoods and those of the musicians that' e represent.

Although misleadingly entitled the Performing Arts Labor Rela-
tions Act, we might also want to call this a blatant attempt by the
AFM to force compulsory unionism on lounge performers in order
for arnbitieus union bosses to obtain large sums of cash from these
entertainei.g. That's strong, isn't it? Let me explain that.

By the AFM's own admissiKi, in testimony before the U.S.
Senate last week, local musicians comprise 86 percent of hat orga-
nizatiop. The overriding fact here, is that the AFM, obvi usly, rep-
resents less than 12 percent of the 100,000 lounge rformers
booked by ITAA affiliate offices. Although this group of h d-work-
ing Americans would be the ones most affected by this le slation,
Mr. Chairman, it is significant to note that they are not, by choice,
represented by the AFM.

Now, it is obvious that the AFM would benefit immensely by
having these people in their unions so that they could pay their
du'E's; and the work taxes. This could easily be accomplished by the
passage of these bills, which seek to do, through this sinister, well-
disguised legislation, what could not be done at all through volun-
tary compliance based on services rendered.

Although many of these performers belonged to the AFM in the
*past, they have fled in droves and have enjoyed the proper perspec-
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Lives under by the law, time and time again, with NLRB deci-
sions and other judicial cases.

The bills in question could enable, in answer to your specific
question of the effect of the establishment claim, if I had a hotel,
for example, and I had a union staff in my hotel, then the AFM
representative could come to me and could inform me that the
other people there, the bartenders, the waitresses, the delivery
people, could be asked to curtail services, perhaps even strike, if I
did not use, quote, "union musicians."

Therefore, the people I have hired as my entertainers have a,
choice. If they want to play they would have to join. Or, I could
throw up my hands like a lot of my colleagues and go op n a disco
and put in recorded music. The beneficiary, again, the musi-
cians who made the tape.

Nevertheless, video disco is not the' way to go. The issue, then,
becomes, does become one, sir, of compulsory unionism. Ovet the
years this situation has not b4en a threat.

me CLAY.. Let me interrupt you. You have a prepared statement?
Mr. HEABERLIN. Yes, sir:

, Mr. CIAY. It will be entered in the record at this point. You may
/feel free to summarize. I would like to come back to ask a couple of

questions.
[The prepared statement of William A. Heaberlin follows:]

PREPARED STATEMENT OF WILLIAM A. HY.AagaLIN, PAST PRESIDENT, 1NTF.RNATIONAL
THF.ATRICAL AGENCIES ASSOCIATION

Mr. Chairman, honorable members of the Subcommittee, my name is William A.
Heaberlin and I am Immediate Past President of the International Theatrical Agen-
cies Association (ITAA).

The ITAA is an organization comprised of professional booking agents serving the
United States and Canada. Our 136 offices represent in excess of 100,000 traveling
entertainers who are predominantly performing in hotels, lounges and nightclubs
on a full-time, professional basis, fiye to six nights per week. While a few of these
performers are members of various unions and guilds, the vast overwhelming major-
ity are represented by the agencies of ITAA alone. They are independent contrac-
tors who are full-time entertainers.

Unlike the local musicians in this country who perform mostly single night en-
gagements, treating their musical careers as a sideline, hobby, or avocation, these
are enterprising people engaged in musical entertainment as a career and liveli-
hood.

The 136 offices of the ITAA and the 100,000 entertainers we collectively represent
are vehemently opposed to the absurd proposals looming in the Senate and House of
Representatives designated as S. 281 and H.R. 5107 (1758).

Although misleadingly entitled the "Performing Arts Labor Relations Act," a
more accurate nomenclature would be "A Blatant Attempt of the American Federa-
tion of Musicians (AFM) to Force- Compulsory Unionism on Lounge Perforrners in
Order for Ambitious Union Bosses to Obtain Large Sums of OM from these Enter-
tainers."

By the AFM's own admission in testimony before the United States Senate, lcical
musicians comprise 8G% of that organization. The oirerricling fact here is that the
AFM obviously represents -less than 12% of the 100,000 lounge performers booked
by ITAA affiliate offices. Although this group of hard-working American citizens is
the group that would be most affected by the proposed legislation, it is significant to
note that these people are not affiliated with the AFM. It is obvious that the APM
would benefit immensely by having all of these 100,000 performers paying union
dues and exorbitant "work taxes" to the union hierarchy. This would be easily ac-
complished with the passage of these bills which seek to do through sinister, well-
disguised legislation what could not be done at all through voluntary compliance
based upon services rendered Although many of these performers belonged to the
AFM during the days when th'y exerted monopolistic controls based upon intimida-
tion, coercion. and threats, they have fled the 'AFM in droves and have enjoyed the
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Prop'er perspectives ,underlined time and lime again by the NLRB and numerous ju-
dicial decisions.

/ The bills/ th question would permit Secondary Boycotts, Hence, the AFM could go
to any.hcitel. cub, or lounge and request, encourage, coerce, or perhaps even force
all union bartenders, waiters, or delivery personnel to Iiinit services or oven strike if
the house did,tiot employ all "union" bands. In this case, the band would be forced-

'to pay into the union in order to work the engagement. Since this would be in direct
conflict with the will of those involved, the result would underscore the real intent
of these balls-compulsory unionism.

Another 'option for the house wild be to dispense with live entertainment alto-
, and utiliie sound systems, sophisticated video-jukeboxes, and state-of-the-art

uipinent like many of their competitorsthus avoiding a sensitive labor
p env. Naturalry, the AIN players working in recording studios would receive
royalties. Hence, a union that ostensibly works for the good of musicians would

as the principal catalyst to put 100,000 co-workers out of work.
er the years, this situatioli has not been a threat to the entertainers who pro-

49itie quality productions in the lounges of this great country because they havebeen
well-served by the Taft-Hartley Act and the National Labor Relations Act. To seek
'to make all of these' perfOrmers,"emphsyeessi' for labor law purposes ignores the
basic structures of this smialized industry.-To hirnp these accomplished profession-

y.with pact-timers, weekend playbriS, and any amateur who can afford union dues
to b grave injus,tice.
I For the record, gentlametethe Ai'M represents4`musicians" who read printed
notes on a shwt of riiusiC 'and traCbe the sound to any auditary pleaaantry, usu.- ,

6. ' Tally The ITAA represents a; fa ater number of "entertainers." While these
people all play instruments and provide,their own musical aceompaniment they do
not go. on stage with that noses in.,sheet mysic. Rather, they giemorize their num-
bers scrthat they can eing, daece,'deliver comedy lines, establish audience rapport,,
eye contriet, pantomime, etc: Ih`orther words, they need to be free to practice their ' ft
real craft- ntertaining.'

The overt and covert movements, chow gr aphy. facial eiPrespions and other tools
of the trade serve Ehe'lpublic well. if you jest _want. to hear music, you can play the
rari4O; if you want to be.sentertained, hire a lounge act: It is amazing :how adept

. these performers become ivhiM they dedicate themselves to becoming polished, pre-
, tesSional attractions. They can't do.this and hold down day jobs at.the same time.

They must be free to pursue their careers whole-heartedly without being harassed
by those who would seek ,to control them and tax them for that nebulous Privilege.

As an example of the. "musicianfentertainer'' differentiation,' please consider the
example of Wayne Newton. Not even Wayne's mother ever accused him of being a
great 'musician, but he is indisputably a colo&al entertainer, using a*al assort-
ment of, instruments with varying degrees of expertise in his shows. Qn the other
Ran. many of today's finest.cenceit pianists tio credible jobs qf playing Chopin,
Mozart, and 'ev*;ri Llkiz but cannot sit down at the piano and play 'Melancholy
Baby" in. key of "C" 11-Us does r?ot mean-the musician is not a musical genius who
excels at his art It simply` .means that he is out of his realm. The differ4nces are
real and significant.

Moreover, the very idea of jeopardizing the livelihoods of 100,000 plus entertain-
'ers for the alleged benefit' of thosk who "moonlight" by dabbling in music is prepos-
terous to say the least.

Passage of these billai would be a classiocase of -throwing out the proverbial baby
with the fiathwater. The result is totally unjustifiable. It is the conSidered opicion of
the Members of ITAA' end the 100,00 entertainers who perform in the lounges of
America that the laws of the lapd serve usi well and do not need to be changed for?
self serving reasons.,

To quote Lyndon Johnson's admorlition, "If it ain't broke: dOn't fix it," There is
nothing wring " t h section gay) of the Teft:Hartley Act. We'are not so sure about

the AVM .

In conclusion, we app4a1 to you, our duly eleCted publie.representlatives, to realize
this leislation for what it really is and to squelch this sinister attemptbr the "in-
mates to take over the "asylum. Of

-Thank you Mr Chairman and distinguished membei's oLthe'committee, for the
opportunity to present the views of those who would be victimized byg-S. 2$l and
11 M73-00 May God grant you wisdom-and courage in rsakinx this in4iorta?it
decision which will mean so*nuch to so-many.

Mr. CLAY. I will pose the question again tb ,Davis, if almajori-
ty' of the musicians oppose this legislation, 'then there must be a 9
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large pool of skilled, nonunion ,musicians available to employers. If
this is SO, why would any employer enter into a pre-hire agreement
with the union? You answer it.

Will you answer the question, if you can?
Nie:DAVIS. If I understand he question, why would an employer,

if he_has a large supply of nftunion musicians, want to enter into
an agreement with the union?

Mr. - CLAY. Right.
Mr. DAviS. They would not want to enter into an agreement. But

if this legislation were passed, they would have no choice because
this legislation gives the union the power of boycott and picket. .

Mr. CLAY. Does this' egislation require- anyone to join a union?
Mr. Avis.' If an establishment doesn't employ union musicians

and they are boycotted and picleted, and sympathetic strikes with
their bartenders and waiters and delivery people were enforced or
'created, then,. in effect, you're forcing anybody who wants to work
in that lounge or that club to join the union.

Mr. CLAY. I don't follow the argument. There are only about 15
to 20 million people in unions in this country at this time. These
other unions have a right to strike. Why aren't they forcing people
into union ranksto use your argument? You are saying that
would happen in this instance, but it hasn't happened in any.other
instance, has h,?

Mr. DAvis. Well, if I owned a lounge and I were going to be pick-
eted and all of my workers and the people who come to my lounge
for their-nightly beverages and so forth found a picket line saying,
"Tits establishment is unfair to organized labor," I would be put
out of business.

Mr. CLAY. You don't think people have a right to picket, workers
who have a disagreement with employers have a right to picket?

Mr. DAVIS. Sure. They do, -yes.
Mr. CLAN,. Where do you want they to picket? The band leader's

home? If they can't picket the jobsite, where would they picket?
Mr. Davis. They would picket the lounges, th,e restaurants, the

country clubs.
4 Mr. CLAY. And you don't think that American workers ought to

have a right to express their first amendment constitutional guar-
antees? `4

Mr. DAvis. rtaiAly they do. Certainly they do. But not to the
point where e ery ATnerican lou e and country club and catering
egtablishment,'will be picket and lose tkik,patronage, unless
they use, totally used, union m sicians.

Mr. ('LAY. I have no further questions.
If you have any additional information you c submit it, yes.
Mr. DAvis Yes, Mr. Peterson would like to cum ent.
Mr. 14:TFAsoN. I have before 'The, and I'll sub 't it, two later

agreements between local 47, that's one of the co intry's largest
Jotals, anoth local 802. They bargained collectively with the leaders,
With the orchestra leaders themselves, wages, working conditions,
and fring-eibenefits. What do we do with these agreements that are
in force and effect now? If these leaders are declared,

Mr. ('LAY. I'm asking you. What would happen to those agree-
ments? Nothing would happen to them if this became law.
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Mr. PrriaRsoN. Those leaders would beCome employees of the pur-
chasers. These labor agreements would be null and void.

Mr. CLAY. I think you misunderstand the legislation.
'w Mr. PETIMSON. May I leave these with you?

Mr. CLAY. Yes.
Mr. PrrstitsoN. They are labor agreements. And then with re-

spect to a boycott, when a club in Minneapolis engaged the services,
or contracted the services of a nonunion group that were equal
partners, the club was picketed. Now, that's the same situation
that every club would face. However, we filed an NLRB charge and
as a result the union prohibited from engaging in secondary
boycotting, which will e permissible if the act is amended.

Mr. CLAY. Thank you.
Yes? No more speeches.
Mr. HF.A.BERLIN. No more speeches, I promise. [Laughter.]
I would just like to mention that theif nothing else, sir, the

sheer numbers that we represent should say something. We're
working with, as one gentleman spoke earlier of the AFM repre-
senting, in 26 counties of Texas, 1,000 people. We're talking about
100,000 who are all opposed to this, sir, and I think we would be
throwing out the baby With the bathwater to accept this.

No doubt we cannot try to take these professional entertainers
and then league them together here with the arguments 'that are
perpetrated regarding the part-timers, the amateurs, and those
who-have enough money to buy a card in the union. We're talking
about Reople whose livelihoods are at stake. It's a completely differ-
ent rearm, who are traveling, full-time lounge performers, who are
entertainers as a primary craft.

They are not musicians, whose ptimary job is to transcribe the
musical notes on the page. They're entertainers, sir. And if I may
quote Lyndon Johnson's famous admonition, "If it ain't broke,
don't fix it." In our opinion there is nothing wrong with the Taft-
Hartley Act the way it Is.

Thank you.
Mr. CLAY. Thank you for your testimony. That concludes the

hearing.
[Whereupon. at 12:10 p.m., September 18, the hearing was con-

cluded.]

85



APPENDIX

PREPARED STATEMENT OF NED H. GUTHRIE, PRESIDENT EMERITUS, LOCAL 136 AND
NATIONAL LEGISLATIVE DIRECTOR, AMERICAN FEDERATION OF MUSICIANS

Mr. Chairman, members of the Subcommittee, I truly thank you for this hearing.
My name is Ned H. Guthrie, President Emeritus of Appalachian Rekional Musicians
Union. Local 136 A.F. of M. in Charleston, West Virginia. Local 136 represents pro-
fessional musicians in 13 counties in West Virginia and 6 counties in Virginia. I
began my music cal-vier in 1926 with a three year enlistment in the 150th Infantry
National Guard Btuid. I voluntarily applied fur membership in Local 136 A.F. of M..
because of its professional statism. That was May 19, 1930. Five years of traveling
with semi-name big bands followed. In 1936 I changed from a traveling musician to
the status of local or territory performer, bp provide musical services for the generalpublic in the run of the mill-variety programs such as are produced locally in your
hoMetowns, and performed by local and traveling professional musicians. I havespent a lifetime as a professional musician in this area. Although I passed the
United States Civil Service Test for teacher of band and orchestra, I chose to teach
private lessons individually for 38 years, with 7 years as band instructor at,Prenter
School in Boone County, West Virginia. Additionally, I was co-owner and operator
of the Guthrie & Beane Music Company, a general music merchandising and music
school operation for 22 years. I led a band from 1935 until 1975. After being elected
President of the Charleston Musicians Union I gave up leadership of the orchestra
to serve as full-time President and Business Representative of your Local.I give this background as.an example of how the American Federation of Musi-
cians is mainly constituted in its membership throughout the Nation. We are an
average citizen, taxpayer, and neighbor. Due to electronic and mechanical reproduc-tions and with the substitution of recorded music we so-called local musicians are
mainly weekenders, but we comprise 86 percent of the members in our Federation
who are directly concerned and affected by recent rulings of the National Labor Re-
lations Board, and who need to be included in the full benefits of the National
Labor Relations Act as amended in 1947 and 1959. We have been excluded and it is
not the American way to be excluded. It is the Polish way.

In-our area of entertainment, consisting of rervices for public dances, conventions,
nightclubs, back up musicians for lo(al promoters of national attractions, the likes
of Sonny & Cher, Liberace, Glen Campbell, Hello Dolly, Shrine Circus, Ringling
Brothers Barnum & Bailey Circus, and Holiday on Ice, we local musicians are now
being deprived the right'to be iin employee. However, the majority of opportunities
are usually engagements of-miscellaneous natures in a variety of establishments on
weekends for Fraternal Clubs, High School or College Proms, and in Nightclubs.
With the coming to West Virginia of liquor by the drink being permitted in privateclubs, many lounges and nightclubs were opened up and have prospered. This
change took place in West Virginia n 1967. State Law requires a membership card
to be issued to patrons. These membership cards are obtainable at the door, usually
at no cost There was a great number of inexperienced opportunists who rushed toobtain a liquor license and opened up for business. Included were a number of ques-
teinahle operators, some with a record of violence and crime that banded together to
control the entertainers in the Charleston, West Virginia area. In 1972 the Pros-
ecuting Attorney of Kanawha County, West Virginia called me and our Business
Agent into his of to warn us of the dangerous nature of the club owners that we
were dealing with. He again met with our then International President, Hal C.
Davis, who came to Charleston to personally receive the same information.

When a eerrrhaser shirks his employer responsibilities, he escapes costs. (See Ex-
hibit A by Mark Tully Masteigh. President of the Musicians Union of Las Vegas,Nevada)
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Interter CNC.% racial discrinunation, stoppin,payinents on checks. cancellations of
contracts, and early fermi 11i1f1HT) of contracted', engagements became commonplace.
NEI-salmis, both local and 11'0/1i1Mg, 1./1111P direetly to the Local IliF; officers. some
tunes in fear. sometimes in desperation, asking and demanding help and representa-
tion from the Union Exteutive Board. Loc.al policy was to stand like a stone
still against these operators in their utter disregard of Civil Rights of musicians and
contractual responsibilities The policy of representing A.F. of M. members in labor
disputes icon nuvii effectively during my administration tar About S yeas,after
NLRB began to inetert jurisdiction over the club date engagement

In 197C, with the filing at NLRB of a secondary boycott charge against our neigh-
boring bK11, IllIntingtcm, West Virginia 1,0(.111 362 A.F of M and the entering of an
accompanying suit for 291/2 million in dollars Federal ('ourt, I realized that NLRB
rulings were changing our way of life and our musicians have discovered they can
no longer expect union representation of their own choosing to intercede in their
behalf iSt lxhilat H by Ray Hair, Jr.)

Small locals such a in West Virginia cannot finance defense of the likes of a 291/2
million dollar lawsuit. v classifying orchestra leaders as not being employees of the
owner. management in c ibs, the NLRB is taking away employee rights front musi-
cians and performers in I bor law, in case after case, by the:

1 Denial of representation in time of need by their Union -similar to the Polish
Worker and their Solidarity being ruled unlawful.

2 No protection or recovery when payment is stopped on checks for services ren-
derd (See Exhibit C tram thy Attorney General of West Virginia)

I iepriviit ion of Rights by discrimination because of race. tSee Exhibit I) by
Lynne S/11111y. Booking Agent)

1 Preventing ongoing :collections of default wages fur local and traveling groups.
'S41' EXillha F.: and F I by John Jackson and Gary Cottrill) There was also a $2,100
default collected in payments by me personally in a default by a club owner to a
leadtt of as traveling group, member Phil Gonzalez of the then Ogden, Utah Al'. of

Now riot possible
To conclude I want to point out that I was involve() in the above actions, a 54-year

member in a small town union of part-time musicians who love music and the hap-
piness it brings to the citminunity, so much so that we change our lifestyle to fit the
weekends and causal pattern of employment. This also changes the lifestyles of our
f;111111irs Wt all adjust to the regularity that if the phone Pings husband, wife, sister,
or hrother might have to go play for an occasion. The vast majority of American
Feder:il/11 k11. MUSRuins are small timers, like myself, but we serve the Nation. We
.ire eighty six percent of tht American Federation of Musicians. Our main area of
empli,vinent is in the lounge, club date. and casual engagements. As much as any
other ports, American workers. we need and deserve for Labor Law purposes,
the right ass:K. :ts employees of those' who ase our services. H R. 511)7 would
assur t u Hight 1 respectfully request the Committee to approve fill. i)l07.

ti
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rEr qg DIE
10( Al No 369 AEM AFI-CIO

I SS EAST TROPICANA AVENUE 702/ 7.3V 9169

P 0 lOX 7407 LAS VEGAS, NEVADA 49101

Ned Guthrie
National Legislative Director
American Federation of Musicians
1562 Kanawha Boulevard, East
Charleston, WV 25311

Dear Ned:

August 14, 1984

As a follow up to our telephone conversation today my
concern over the passage of S. 281 is in pa,t as follows:

Musicians continuing in'many cases being treated as
"independent contractors" denies them the right to a trad-

' itional relationship of employee to employer, i.e., they do
not usually get covered by workers compensation, are not
covered by unemployment compensation and may not be quali-
fied for social security disability or coverage. Certainly
the relationship does not provide for negotiated health
and welfare coverage and pension provisions for the worker.

I have found that many times, at the basis of "inde-
pendent contractor" status there are dollars to be earned
or retained_by the one promulgating such a charade.

In addition those deemed to be self-employed have a
greater FICA tax-burden than an employee in the traditional
sense if, in fact, such taxes, if any, are paid. When an
employer states he is not an employer but a purchaser or
contracts with individuals that "purchaser" relidves him-
self of tax responsibilities, the worker loses, the res-
pective government agencies lose appropriate tax income
and the purchaser escapes costs.

I think S. 281 would go far in correcting these in-
equities that now exist. /

Please feel free to contact me if I may be of any
assistance in the matter.

'rater a ly

ark Itilly znagli, roqiclent
Musicians Un ion of Las Vegan
Local 369, A. F. of M., AFLCIO

MTM:qr

'cg Yictu President, F.. F. of M.
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RAYMOND M. HAIR. JR.
orsocommiooreasty
eI 7421) $4711

BOST MIRTH- P SOFESSIONAI. MUSICIANS OSSOCIATION

BLUE6041i11iET CIRCLE FORT WORTH, TEXAS MOW

44,

August 10, 1984

Ned Guthrie
National Legislative Director
American Federation of Musicians
1562 Kanawha Blvd.. E.
Charleston, WV 25311

Dear Ned;

a

As President-SecretT6 of Local 12 I am responsible for maintaining
the welfare and interesIT of the membership of this Local.

Since 1479, various leaders holding membekship in the A. F. of M.
have contracted for musical services wit METRO HOTELS'. INC., 'which

owns and operates the Fort Worth Hilton, One such leader is Johnny
Carroll, who is ttsitproprietor of the JUDY - JOHNNY SAND.

During 1982, Metro began refusing to execute AFM contracts and instead
required artists to sign their own, self-serving engagement contract
(exhibit "A* attatched). The artists continued to request the AFM ,

contracrObe used, but Metro declined, and insisted on their own contrac

In or about April 1O*1.,1984; Metro Htitels, Inc. _rented Metro NotelS
EntertainmenterviceS, Inc, All artists who perform Tusical services
for metro Hotels must now execute a much more stringent engagement
contract, blaring the letterhead METRO ENTERTAINMENT SERVICES (exhibit
"R" Attatchfd). Artists are cont.lnuing to request a union contract;
however, Metro Entertainment insists their own contract be signed as
a condition of employment.

J.
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On Jun* 15, 1984; I telephoned Mr. John Manderfeld of Metro Hotels
and informed him that I represented the musicians who perform at
the Fort Worth Hilton. 1 asked him who or what was METRO ENTERTAINMENT,
and who did they represent. Manderfeld said that Metro Entertainment
represented all the artists that come onto their properties. I told
him it looked as if Metro Entertainment really represented the employer,
since the contract Provisions favored the employer. Manderfeld said
that Metro Entertainment 'also represented the employer and that Metro
qotels and metro Entertainment were the 'same toing". The final
provision of the Metro Entertainment contract provides for Metro Hotels
to deduct a 'fee" of 15% of the artist's gross salary for forwarding to
Metro Entertainment. I ask you now, IS THIS EXTORTION? RACKETEERING?

44 are now before Region 16 of the NLRB in action against Metro Hotels
and Metro Entertainment, but the employers are able to raise the
"Independent contractor" issue and interfere with the musician's right
to organize and bargain under the laws of theoNational Labor Relations
Act.

As this case continues to develop. I will Weep you fully informed of
all proceedings.

Kindest regards.

Sincerely and frat

Raymon . Hair,
President-Secret ry
Local 72, of M.

RMH/hd
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AC
FORT WORTH HILTON

dr tsa, . P

The Judy and Johnny &and
1700 Park Ridge Tarr.
Arlington, Texas 76012

Deer Judy and Johnny:

The purge'', of this letter is to inform you that the Fort Worth Hilton
will ha forced to cane your entertainment contract for the remainder

of the year.

You will not need to vertu to the Fort Worth'Hilton on SepteMber 3,

1984. This is rursu Section II of your contract which deals

with terms of canc .- .Lotion..

Cordially yours,

vid H. Sanders
Vice President and
General Manager of
Fort Worth Hilton

John J. McDonald
Gscaral Manager of .

South adre Hilton

(Former General Manager
of Fort Worth Hilton)

/orsw

I ( polgtAj-rCt. `trtm-t h Kt Krwth frig. -t,1 0/ - t IS. 7114)1)
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Fait 76102

.:r. May :lair, Zrusident-Secretary

For: Korth Professional rugicianss

Association, Local 72A17:1 .

345S Blue Donner Circle
Port Worth, Texas 761Q9

Dear Mr. flair:

74, tro.s;

ISE4

via

Re: M4tro Fotelq, Inc,
Case,: 16tCA6,11694

0

The abova-captioned case charging a viefation unc:ar' Soclion o of
the national Labor Relations Act, as azelaad, bas,t4ou carefully
inVastizated and cAusbdered._:

As 4 result of the invasti2;ation, it dens not appearthat further
proceedings on the chargo.aro warranted At this time. For. the
reasoas sot forth in attachment "A" hereto, .1 cm rof6sing-to issue
complaint in this matter.

The procedures for filing an appeal to this dismissal are set girth
in the enclosed Por7.1 NLRB-493S and such appeal must be received by
close of business an .1q1y 24.7984

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

ichael;11an
Regional Director

11:closures: Porma-NLRB74938, NLRB-4767

cc: General Counsel, National Labor Relations Board, 1717 Pennsylvania
Avenue, t3. W., Washington, D. C. 20570

Mr. John ManuerfeId, Metro,dotVls, Inc:, 6060 N. Central ExprosawaY.Suite 660. Dallas, Tuxes 75260
Robert E. Luxen, Attorney; Gardere S Wynne, 1500 Diamond Ahanroch Tower,Rallis, Tonas 75201

.4

i.
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$?M OR *may vaiasyry
OFFICE OF trNE.ATTOIRNEY ermtis.ak

SMA masa*

Mr. Ned H. Guthrie
1562 Kanawha Boulevard
-Charleston, West Virginia 25311

fb

January 19, 1984

Dear Mr. Guthrie:

You have presented the following facts regarding musicians
singers, etc., inquiring as to whether such would fall within the
purview of the bad check statutes, W. Va. Code S 61 -3 -39 and Code
01-3-39A.a_

V

*Promoter contracts with the performer--musicians,
singers, etc.--and said performance is concluded
as per'contract. The promoter issues Check in
payment which is .accepted by the performer, After
the performer leaves, the promoter issues a stop.
payment on the check. * * *" (Emphasis supplied.)

Code 61-3-39 provides in part:
1

"It shall be unlawful for any person, firm or
corporation to obtain any money; services, goods
or other property or thing of value by means of a
check, draft or order fok the payment of money or
its equivalent upon any bank or Other depository,
knowing at the time of the making', drawing, .4
issuing, uttering or delivering o such check,
draft or order that 4there is not Sufficient funds
on deposit In or credit with such bank'olLother
depository with which to'pay the same upon
presentation. * * ** (EmPhasis supplied.)

Code 61-3-39a provides in part:

°It shall be unlawful for any person, firm or
corporation to make, draw, issue, utter or deliver
any check, draft'or order for the payment of money
or its equivalent upon any bank or other deposi-
tory, knowing or having reasbn to know there is
not sufficient funds on deposit In or credit with
such bank or other-depository with which to pay
the safe upon presentation."

0
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As noted the statutes specifically state thdt,the person
issuing the check knows'or has reason to know that there is not
sufficient IundI on deposit to cover the check'.

The fact that one stops payment on's check does not ne-
cessarily mean that there is not sufficient funds on deposit to
cover said check. The statutes make no reference to the situa-
tion in which one stops payment on a check.

Based upon the facts that you haye submitted, it is my
opinion that such would not fall within the purview-of the bad
check statute of West

JP/tirtm

I,

Very truly'yours,

d4,

JOSEPH pkubIA
ASSIBTANTATTORNEY

4

9.4
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Mr. Charles T. Carroll, Jr.
Co-Counsel, Majority Staff
Senate Committee. on Labor -Banagement
-Senate Hart Office Building
Washington, DC 20510

942 °von.. Si...'
Citonsaion, Wow V.5... 2I3

lelnawelo 13044 3.4171160

Dmar,Ms. Cartons.,

Mr. Red Guthrie asked that I write to you to let you
know of my concern over a problem that many traveling
Musical bands have in West Virginia.

I served as a member of the West Virginia State Senate
daring the period of 1470 -82. During the last year of my
term it came to my attention that a nuMber of traveling
bands were being cheated Out of their compensation after
doing a performance and receiving a check for their work,
the promoter or individual who hired the band would than
stop payment on the cheA.

This is not covered under our bad check law, and it is
almost impossible for the bands to collect their money. I
attempted to correct this situation while I was in the
Senate, but because my term ended in 1982 and I did notAteek
reeloction,'time ran.out before I was successful.

This is a serious problem in West Virginia, and I would
appreciate any help you can give to Mr. Guthrie in resolving
this situation.

SC3x /bac

cc: -'Mr. Ned Guthrie
1562 Kanawha Boulevard E.
Charleston, WV 25311

Sincerely,

.11 IC

Si Galperin, Jr.
Executive Secretary



LTNAE SAHOY, 605KING AGENT, A. . Of M. Ko.'16004
2419 Mashington Street, E. CharIestool, West Virginia 25311

(3i4)346-88,61

S-.2B1 and IL R.5107

Since the age of nineteen. for thirteen-Mrs, I::have boon ptrfonaing live
.

music, and since .1978 'I have been a licensed bookingAgent for the American Federation

of Musicians: In reference to the Performing Arts Labor Relations Air(5.281)

introduced, by the Honorable Jennings liandolph Of Most Virginia. I we compelled to

State ay fiel120 as both AM ObServer4nd a participant in labor related matters

%Aare musiciirs are concereid.

A xnunglalack musician named Henry ;rives, on behalf. of his all-black row, took

mte local city and one county Parkt and Recreation AginO to the Human Rights

COmmission on a diicemination complaints an active and interested meisber of

the ALsiciaiis Wiliam local 136,4 was invited by then-President of Local 136 to

attend a "fact-finding Unfair/nor helOylho,ComMissIon.

Without recounting the details of the eait, i can 40 three things about, why

I thought this. hearing mas.in.inadequitelormfor resolving the dispute!

1. It seemed obvious from their nervousness of UMW that -

the respondents were guilty of diacrtmination. There fs

no way a public.agencyfmill admit to disCriMinatory mordp.

or actions, becauseof political"ramificationi.- Henry;

M. -Greves was so embarrassed and humiliated -- the town of

Marmot is generally,kneen to be racially tense.

Terry Nearhoof, the wallah who conducted the Commission

proceeding, was very abrupt and impatient, especially when

addressing Union representative Guthrie. She. created a very

unbelkiced and tense mood in the row

3. Mo l$turbing was the fact that a Musicians Pekoreance......

Fund contract defined Henry Graves, the musician,

a "leade"'and not an EMPLOYEE: This put Graves in the same

catagor s his advertaries, the two Parks and Recreation

4 4
,
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agenda, Because the Unioq,was not "primary" in tD!

'Trust Fund.contract. Graves wis not afforded the right

of representation as an EMPLOYEE in this situation. The

usual rules for arbitration prOcedures did not apply. '

How absurd! Guthrie was forced to go to the Human Rights

C4-mission who, I felt were distinctly indifferent.toward

41enry Graves' grievance.

Thisincid ndicative of the'second-class treatment thousand of performers

..14have endured for . We cope, without remedy, with endless npignities and

infringementa of ou rights. We simply want the same assurances, rights, and

securitjesiguarante atiler hardcwo4ing'citions.

"How can the Union help mei?" Henry Graves asked Ned Guthrie wiyIsars in his

eyes. "I have two children to raise. Ho4 can I make it.in an America, like this ?"

Graves'band broke apt. he gave up music and Joined the service. This is only one

sad ending to one of many sad stories.

There is no question that passage of Senate Bill 281 will improve ttie quality

of life forperformirs everywhere.

Sincere/14, t.

e

4
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L; 41'46/74_ .4".
October 13; 1983

Honorable Bob Wise
Member of the House of ivl

Room 1508-Longworth House Officeleiing
Independence Avenue
WaSkiington, D. 0 . 20515

Dear Capgressman Wise:

4

Re: 'taft-H1rtley Amendment (H.R. 1758) .

As'a self-employed musician, the Union has been the only
means we have had to prefect. ourselves from club owners (or
employena0 and booking agents. ,t

Booking agents are self- employed sal esmen of other peoples
service, They'receive from.10% to 20% of the total amount
contracted by the band. In many cages,,.they receive more than
any individual band member. The Union regulations are the only
safeguard to prevaent the commisSion rate from going even higher
flar American Federation of Musicians Members.

As part of this commission, it is arhagents.job to help
enforce the standard union- approved contract, which protects
musicians from unecessary expenses on,promises alone.

The Union helped my group collect-money due fci a job which
wss booked and contracted for in advance. After we drove four
hours to this job" we found another group prepared to play,
instead. Ini spi-ee of our signed contract, we werd unable to
collect from the club owner. Our agent was also unable to
collect, but still contanued to book this club. The Union ) .1)helped us collect our money atter we informed them of our problem.
It was the. Unlon,e`not the agent, who helped ns. In fact, the
agent irisisted on histoOMmission.

In January 1978, I as leader of 4 lid, an exclusive
contract,with Bill Heberl,in, Media Promotions, .untington,
West tfirginia, Jim Taylor was our personal manaer., This agree-
ment stated in general, that the agency would furnish u9,with
thfee.clothing outfits each, and would provide us with steady
emigablyment In return, we would vit bOok with any other agency.

Media wanted us to become a road band. A road band is a
traveling group which is bookedthvough a local agent booking by
my agent. Th6y stated that we would be routed from town to town,
playing in each one, so ire would not have to travel very far at
any given time. Our first read,job was in Naples, Florida,
which is 1300 miles away.

4 40-'2 - H5 4

t*:
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% My band played in Naples for three WiekS. We
play a' fourth week because the club ownerwai udawa
availeblo and had booked another band: We Were le

47 a week. aith no place to work. Finally, after much
Media found a,40 rbr us 4A Savannah, Georgia.
went to Atlanta, thiln to Selma,Wabema. That ag
Atranded....again.with no i?b.

g
At.thit point disgusted, we came home seeking

the agency.is to why we were unable to work. .The.
received: was "Sorry."

4

. 4
re Unable to.
that we.yere
in Naples' roi4

onversation,
gavannabfWe'
we weveleft'..

.

They then a:hippie:Int cut to BUrlingtan, Iowa
aunty) then to Rockford, 4ford, Illinois; we en to
job., mosgain,we came home, aasuding thattheagen

. to fUlfill it% committment to us. I booked our
our members were very disgusted with curl experienc
Went to other careers.

After we had' returned home for the,pecond ti
called me and told me that my group owed him over
clothing outfits and for commission on the jobs.
As I was prepariing to leave the area, I informed
clothing was Imaated at my Parents'hometkanethet
and get them at his convenience. Neither'I nor
held any further communication-ttom-him.

experiendes with'booking agent
opinion that theirs must be some protection for th
musician. The.independent musician works and has fam4y
Cammittments just like other worker*.

rs Sram
y answer we

1050 *141S 6,!
d we had no 'r"

was not able
dlotally, hat
a and we all

e, Mr. Heaberlin
$2,000: for
t I had booked.
that the

he could' come
parents have

, lit is my
'independent

,

dent musician. Untort4natelyt the an's power
Unlike other workers thee ii

that, by resent laws and conditional]the music/
second, cliss'citizen. 7

..

I understand our Union iertrying to have Taft-Hartley

the imdepen-
are ,so limitedis tray,

Act amended (H.R..1758), so that the A. F. of y provide an
indepeftdent musician as myself with the same se ces allowahle
in any other short-term employment( Employment
the Clothing Industry, Construction/Buildings am Trades. Under

such as

the Bill of Rights musicians are entitled to due process.

Elm rely

JJ:eh

cc: Mr. Ned Guthrie, Local 136, A. F. of M.

stackaan
1, Box 385

ale, West Virg
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MARSVALL JR.

MY)gane is RAY Hair. I am thirty-three years old and I reside in Denton, Texas whi.Ch is

situated within the 6illes-foilt Worth eetropolitag complex, I lima-been ausiciin for

twenty-four years. I performed my first;profissional engageatnt in 1964 in Meriden,

Mississippi at the Age of thiKlen, and haye siece perfOrmed throughoe0104y States of the

United States as a traveling musician. I hold the degree of Bachelor of MusiC Education
* I

from thi University of Soothes MissisSippi and the degree of MaStir 0,1usic Education

free North Texas. StateOniverslty...

I.

!

SSINO& SACjtGROUle

I voluntarily Icauired elrbership in the American rederation of MuSicians through AFM

Local S68, Hattiesburg, Mississippi in 1973. Alp 1975, while a gradate Student of the fiTSU

School of Music, I began organizing and leading evict*. musical elltertaineant groups.: I

was the proprietor and A performing member of the musical entertainment group YAZOO which

far a number' or years, provided its serviiiiie perfonemicesdlo many states of the,Onited
it

States(and was listed with many national booking agents throughout the tWited-54atits under

the -name "YAZ00.1. have personally eicled musical engagaientt for YAZOO lerevery

state of the United States. In addition to my boric &fa fu11-time performing maiden,:

from 1971 until 1963:1 taught applied percuSsTon. at gerth Texas State Univerity. in ,Tune

o.f 1983, Ifchose to relinquish my teaching duties aid full-time performing calfmr to become.

President and Secretary of the Fort worth Professional Musicians Astockeltion7' affiliated

Local 72 of. the American federation of musicians, which has jurisdiction throughbut

thirty-four Texas counties, and represents more than 1,000 musicians who Reside mainly

within the D/Plimetrapolitan area.
1 -

1 Exhibit 100, attatched and made a part hereof

1

C. IR
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11.

p..PERIEfigS,AS TRAVEL; 44tJSIGiAii , .

Juring"early 1977,.1 entered into an effort to orgv1ze and,pr4Qeethe talents 0 a -

group of MTS11. music 'students with female vocalist, wider the nom "YAZOO". As leader"of .,

'the group. 1 begin soliciting ehgagements Woven booking eednts andtheirtuyers-!of Music . ,

'by-distributing pic.cures and promationil materiels.2 We voluntarily chose to cCoductOur

business in accordance with American Federation of- Musicians proce s and we requested

all purchasers-to execute A. F. of M. engagement r.-ntracts.3 YAZ .Cnccase ofYits

..

,

rceutation for excellent performAcirs. caw to the
1
attention Of a 'booking agent located - x

; . ,

in Los Angeles,'Celifornia. 'In Much, 1924, 1 executed an exciuSive agent-musicitcontract.

with Mr. Bob Vincent, Preident of the Mus4rt Corporation 10Cated in Los AngeleS. ii041S
. .

tne rouncee and Prestoent,Fmeritus ola national consortium of,boaing aeents,called the

1

International Theatrical Agencies asociaticei (STAR). Cur agreelent withoViirni provided

Ifor a Maximum of ISIt'ommeissionon grOss monies earned on all steady I1 . e.', three nighti

or more per week.) engagements. .Aft0h our signing with NuswArt, Vincent entered, nto an

,
exiiUsivcarrangement with Sookidg Agent C. W. Kendall. proprietor of Kmn-Ran ,£nterprises

. - .

of Dalles. for theextlusiee representation of YAZOO,throughoet the,Southwestern United

States. in ccmsideraich of this arrangement, Vincent prosisiOgendal) a St commission on

all YAZOO engageserhs for ine'dbration of Vincent's agreement with YAZOO. This 5% waS,lo

be paid opt of Vincent.; 15% cWailission:- C. W. Kendall'is the-immediate past,president of

the 7TAA. Vincent and Kendall put us "On the road', and were responsible forlbooking us in

eight states during a.period beginning in January of'1978 and concluding ihJuly,-1929N

The jobs were generally five or stx night.Per week engaeementS of one.to -four eleeks..,...".

'10.1t100, performed mostly in hotel dance lounges and 44(4tondin$nfitnt clubs fori gross

salary of eighteen tlundred to twenty-five hundred dollars peilr week. We were never allowed

. Ig

2 Exhibits 101, 102, 103, attatched and made a part hereof

3 Exhibits 104, attatched and made a part'hereof

4 Exhibit 105, attatched and made a part hereof

a
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to baNlain over salary. tie rare lift to either accept or reject a1.1 engagemAts, and me

rare4 knew in advance when our next ,jci would be. Agent commissions were ,based on these

weekly gross salnrieS. All traveling expenses Were borne by ourselies. Occassionitly,

the purchaser would provi3O complimentary hotel rooms. Bering alir tenure with Vincent`arid

Kendall, I began to understand how the performinCe location, termed an i'acaount by'the

agent, was invariably represented exclusively by a tAlprtain booking agent or agency. I was
. .

%.

told never to conduct any business with thcpurchaser. I was told by Kendall that all

relations with 'any purchaser must$4 handled thriugh him. of course, this was a practical

ImpossibiLity becaese the purcbaser 'in ;very instance directly supervised and controlled the

Aummir and means of perforsurces; however, *11 coptractual details. such as salarjes and

retiirri bookings wer.the domain of the agent. S:ome,engagementS proved to have been

*serviced* by the same agent, exclusively for lengthly pariods-of,tipe. While with Vincent

amt Kendall, we began encountering rel4stance to the AFM engagement captract form.

ONSET Of INDEPENDENT CONTRACTOR

1,4'?

In April,1978. Vincent booked us to perform in Cos Angeles in July of 1971i,'et the 'Red

5
anion" on Wilshire Blvd. and in August of197R4imur "Red Onion" inWoodland Mills. Thb

contracts5 were sent i0 me for s ture 'along with a documentiniitTed "Amendment and

Supplement to Entertainment Contras Vincent told me that the "Red Oniony would employ

us only upon conditiom teat I execute the suppleMent andregister myself as in empI

When we performed at the Wllshfre Redinion, a dlispute WithOur. employer led tpp the Club's

)

amilateraI tereinatiOno the Red Onion Woodland Hills' engagelent. The amendientothrough

its indepencieetconeractor diOgnations,was designed to relieve the purchAeer of all

employer reSpanstbilities and inhibit the musicians abpity to seek remedy against the

purchaser for breech'of Centract orL:for unfair later practices. in'tios Angeles Superior

CourfACtion C 270 Cr?tr, the Ied Onion engagedin protracted lhigation in an effort

, /-;.
.

A fxhibits 10. 108. attatched and made a part he
6 Exhibit 109, aftatched and Ode avert hereof
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ila ha*, the aiisadmint assert control over our engaglienticoet rAct. Ultimately, af>a more

1

than twit years of litigatioq, we mere ableto separate ourselves from theamendment.,obtein

judgement. and sere amen ded our claim, The Rel'Oniah experience signaled the beginningof

a trend by bra p;trihasers and effents of refusing musicians' )earicae Federation of lessicians

coatrectellps.mid-insteaarreghieieg musicians tet4cut<hagemesit contracts stitch declare

all petformars indipesdest Contraceers. Tbilisi/its:many of igios begao:t4thatieg chair

Americas Feller/Ilan of MUsiciallis booking Agreements, toforpedenterteigirs that

"accounts" 00 longer wished-to execute AIM contract forms.' these agents than deielSped their -.

. .

own, seif-sserviag cZntract forms7 which inyariably included the *independent contrattoi".

designation for illeperformer. These contract forms were acaptabli.to thelmickaili-and '

. . . .

were reluctantly'executid byesislOilans who could either accept the tints and bidmri =Owed

'.../
,

e.

'Elr reject thelh agd remain umwmployed. Wetvgin to realize that even thoUghtte Spl. As

accepted comiissipos and other consideration from the musician, his primary concern was

O
1

proteci,140.40 interests of his "account`..tlksmusic purdiasgr. whet positiofirand intent in

cantractiso musicians is to undercut the musicians' ability to collectively bargain..and

leave the musician with as little recourse as possible in'the event Ale dispute with the

dig

purctiaser,e Throughout the development of these Agent-purchaser oriented contracts, the'. ) mill

proliferAtice of' the' independent contractor requirement was also accompanied by a

simspeneous abandonment of the purchaser4 specific authority tit:Covitro;.the manner, means,

and details of the artists' performance. !tote in Exhibit 1C4, paragraph 6, "The employer'

shall at all times have coplete.supervision, direction, and ceatral overthe ie;vicesof'

. .

musicians on this engagement and exphissly rqerves the'right tq control the manner, means.

and details of the performance of services by the musicians including the leader al well as.

the ends to be accomplished ". With the introdugion of "independent contractor", Kendall

relinquished eMployer control of the musicians' services to the artist.2

7Exyhit 110, 111, 112, 113, 114, 115, 116, attatched and made a part hereof

8Exhiblt.110, paragraph 7, attatched and,made.a part hereof r

a
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IV.

PURCHASER MAINTENANCE OF EMPLOYER CONTROL

(
It' 'suit be Clary understood, harrier. that even though the Ken-Ran contract and the

other agent-purchaser oriented contracts specifigelly establish the musicians as independent

tentraCtor.tlwe reility of the relationship between the purchaser sniumusiciaos is ,that

the purchaser exercises full authority. end control over how thernmsiciaAS perform.

Typically, the purchaser controls whet musii the Musician perfores,-tba volumvleeels. the

'iocetion of the instruments on the Stag?, the attire of the musicians on stage and dtring..

!off-working hours at the-petforisance. site, reheerSal,times, intermissions, SUbstitute 4*::

musicians: conduct of the musicians ;ilieogagid:ropertotrolbeingperforned,othar work

;41r-formed for other purchakers during term of purchaters coati-bet, and future employment.,

prospects. Thus, purchasers and *As require the musicians to,acknowledge their status

as i' dent-contractes a condition of their eeOloyment;,ytt continpestepraCtiCe
,

stir ngent. eipioyer control. The euSicimis n.iMIan opportwoity to bargain; theyeust

accept or reject the terms of-the music purchase,: Who is and always has been the11.

triait eep Toyer

ACTI/ITIO M LAM WARMS

Thro.ughout my performimgreareer, I gsined.admiration and respect for the policy and

procedure of the American Federation oS Musicians, The Musicians ocal in Los Angeles

fundedwahe litigation against the Rid (Minn which Oesulted in a favorable judgement and

award. 111'11.1981, Club Papagayo tn Dallas refused to honor my American Federation of

Ausicians.engagement contract. My) claim was submitted for Federation arbitration and the

resulting award on my behalf was paid in full by the purchaser. I therefore considered

it an honor to become President-Secretariof Local 72, Fort.14arth, Texas, wheril am

responsible,for promoting the welfare and Interests of our member musicians. Conscious

of my duty to operate according to nited States laws respecting Labor-Relations, I

#

a
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kavu spent many hours studying
pracedurel texts and surveys of lithhr 4# 50:4414t .T may

. w./

in einloyee organizing, representation election*, collective bargeining. the fiiiiir -

s
0,101440- labor practices against employers, and other activities 4hich are prescribed

kinder the National Labor Relations Act. .

.
410

,

`

.

fillSYlAlfS WITHOIST IIDEDY
p

.
me

, .

The continued insistence of music purchaser4 in reeuirfng musicians te,acknOmjed,fe thew

.

. .
.

selves as independent c4treeters hat left,inAtitelia eitileut *OW* .res.itedit under Ohdr ,...

Law for unfiaborpriZtices committed by these *sic 9ittr41,asers, mboltevertheless..

exercise strict employer Control. In June. 1984, Isfiled unfair Tabor Orectikcharges

r , ..

against Metro Hotels, Inc:,9%lio recently began Slitting American Federation of Musicians

contract forms and instead requiring the mdsicians to execute contracts which exercise

employer control, yet.vstabliShes the
mi;OCiallS'44'444oendene Centrectors. 10 theid.0

.

Regional Director refused to issue a cneolaint.11 I filed A petition for representation

and certification election on behalf ofLocal 72 umber muSIOUPS who had
been peiforming

..i'

for Metro Hotels on a reg ular basis.,4 The Motetrespoivied,hy canceliniine enaggiamentof

the musicians who °ionized, and fittompbed'to Colfectivelybergain
within the hounds of the

. .

Act.13 f.tham withdrew the petition -and, flied 'another iinfair Tibor practice charge, .tnifs

. .
. '

one alleging the obviously'disCriminitory
discherge'of the eusicians. The M.RB Regional

Board found no merit to the charge,!: All
along, Metre Notes asserted that the musicians

were not mployees but were independent contactors and not sUalect 10 protection of the

Act. In another case, the musicians
Perforating at Six Flags Over Texas were required to

it ign a contract which included the independent
tontrictordesignatiOn15 ,and set their .OM

.9 Exhibit 117, attatched and made a part hereof

,
3? Exhibit 116, attatched and made a part hereof

4' " 9.L!,
Exhibit 11EP, attatched and made a Par, hereof

., . .'-'

*.
!(,,i Exhibit 119, attatched and made a par _hereof ', : .:.:',.1,

ANExhibits 120, 121. 122, 121, attatc d and mada a part belief
, ,.,.

34 Exhibit.124, attatched and wade a pfrt hereof %
. ,...,,

I_Exhibit 125,attatchedind made a rt hereof
;,,'.'",'-'

if.

C
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F' ': ''..:, .';"1,:.!7.1'..,...;:t,
It six dollari Per heur..1101Ch if for below-the isaurlyOit rite si4telavO:te tweiPty .:,'' , ,

4
,, if

oi biri per hour for 4,stiediTy employed musician; Ail of the musiciani.authorized Local ..
.

12 to bargain-with Six-flags concerning their employment; thermion., Cbargeinilp da was ...
116

iSSUg4.16, Six Flags, refused to bargain and .el)uded to the rausicians' status as independent

. ..' .
C -, 4., ' ;14..,

COntrOCtOrq17. S. '
,.lale .,, .

. .

RELIEF WEEDED

A

Thealmclination of 4hemiployer to unilaterally astablihemsicians' in dapindip contrraCtO.

status while retaining strict employer control has served to creite-confuSion and a
.

likelihood of confusion among musicians and their representatives, Ouralisers,,auT beeking,

agents, as well as potential employers.. lit'ast acts by employers Mid the attendant

onfusjon'have caused, and if not terminated, will continue to cause irraParable damage

and injury to the lives of thoussuils'of parforming.ausicians ad their families. The

enactment of 'Senate Sill 281 msd %use Resolution SIO would end misrepresentation of

ployer/employee relationships in the entertainment iedskStry d Provig' relief under

the National Labor Relations Act for =skims who choose to organize and bargain

their employer without Oar of reprisal. In the InttreSts eil'theit musicians mint

are left without recourse against eiployerri wo taki,Afair 'advantage and pointy refuse

to 'Perlin with authorized repiesentatives of the 'performers on choosing, I retpectfull,y,,

urge the tabor Subcommittee to report this legislation ?sprat:1y to the United States w
RP .

$ouse of'Representatives and wort for immediate enactment into jam. The lives andfemilieS

of thousands of musicians deserve nothing less than yoUr fulY,and coeplete support on these

'.

s s s

declare under penalty of perjury that the foregoing is true and correct to the best

of my personal knowledgv. and if called as a witness, I can competently testify thereto.

Executed in Fort Worth, Texas on September 6. 1984.

116

Rajmond_ Marshal i

16Exhibit 426, attatched and made art heTeof
17Exhibit 12Z, attatched and made a part hereof
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THE STATE, 10F TEXAS

COUNIVOOF TINT'

BEORE 11E, the undersigned anthority, in and fps Tarrant Jaunty,

teXAS. on this

.c

y ,e,rsonatly appeared 4249,1/%7440441/ , Im_to me

N to be the'pers. whose name 14 subscribid(io the foregoing instrument, end

.

.

acknoitlidged tozopat Ae executed the sSmejopintrpose% bed Ainsideration

lithereie expressee*, ate, in the cepe&itigs tbeCera stated.:,

eivpi MY WO "AND S

this f4 day of. N/91,- ,rat r
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YAZOO

The basic ideas and con'reffts for the group we have today-

sprang f m the heads of'N group of students of t4e

School f Music 2t NTSU. 'le Were busy expressing ourselves
'freely- in the jazz idiom here .n Denton, but 4,0 found our-

selves becoming(disatisfied with the bow-tiejkountry club

type of commercial gig Which each of us had beA.accustomed

to in other, bands as sidemen'for other bandleaders in the area.

We therefore decided to pool our talent, energy and scholar-
ship to create ;',he Bert of commercial. gig that we all enjoy
doing, that we.are proud of And at the same time is close to

our hearts souls, and roots. Cood ole funky,rhYthm and blues.
t'e knew we have something here which is very special and .

,unique, We really dig %hat we are doing end we hope we can
share some of the exci0Ment_and intensity of our music with

you.

YAZOO is

LARRY STFELMAN - keyboards, vocals. His compositions have been

performed and recorded by the internationally famous 1pm lab

band. Larry has played and recorded Willisrdoith Allen Ramsey.

STEVE CIOVENC0 - guitar, vocals. From New Jersey, Steve has

appeared with Bruce Springateen and the Four Seasons. at

oILDAMIDINA - Lead vocalist. She was the heart souf
Sweet Roll and brings to us the,. warmth and flair that she

known for throughout the southwest.

AP HAIR drums, vocals -Currently part-time faculty, NTSU,

Ray has recorded for Buddah and Capitol Records.

JAY FORT - Woodwinds. Jay recently returned from State

Department tour of the Soviet Union as a member of-the 1pm

lab band - NTSU, r

BOB PARR - Bass, vocals. From Sarasota, F,la. Bob has per-

formed with Dave Mason and J.D. LouderAilk,

LEE KORNEGAY - Trumpet, flugelhorn, vocals. You've heard Lee

on the gold and platinum records of Paul Simon, King Floyd &

Jean Knight.

115
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YAZOO

Current Playlist--Winter,' 1983

The tunes below constitute a partial listing of POPULAR DANCE
MATERIAL, now being played by YAZOO. This index is under constant
revrsion, and does not include the vast amount of tunes that
we are able to play upon request.

J,.lp to It
Du You Love Me
Hard `to Say I'm Sorry
Waiting for You to Decide

f

I. G. Y.

'Precious Love
We're In This Love Togethd-r
Big Fun
Get Down On It
Celebration
1 Can't Go for That----
The Trouble With Hello
You Can See How She Talks About You

'Take It. Away
Abracadabra
Heart Attack-
Physical
Let-ItRe Me
Alwits On My Mind
t Ketp,Forge_tin' -11

Aheri sic-
. Break

All We Ne-6
Forget ge
I Found Love
Truly

Bitch-
Start Me Up --
Love Iu in g,5ntrol
Love will Turf) You Around
Woukin. For A Livin'
Whatcbba Loin
Nasty Girls
That Girl
Du I Do

Aretha Franklin
Patti Austin
Chicago
Chicago
Donald Fagin
Al Jarreau
-Al Jarreau

& the Gang
& the-Gang

Kool & the Gang
Hall and Oates
Dave Grusin
Melissa Marichester
Paul McCarltney
Steve Miller
Olivia Newton-John
Olivia Newton-John

-f- Willie Nelson
Willie Nelson
Michael McDonald
Pointer Sisters
Patrice Rushen
Patrice Rushen
Patrice Rushen
Patrice Rushen
Lionel Richie
Rufus

--Rolling Stones
Rolling Stones
Donna Summer
Kenny Rogers
Buoy Lewis
Seawind
Vanity 6
Stevie Wonder

' Stevie Wonder

4
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A.f4 CC1.10IVE AGENT-MUSICIAN AGREEMENT

rt
k

Yam: or SAW

NOT POZ:11..ffil STATE glit CA.SMODMA

4'..",_..
Nano( M Arne ,,,,.decalLegal Nome of Moron tr

.: \
, _ ,.%..

').\ Nri '
Addorm of Arm --..' Proissmewal Name or MuMasan

,'so lei Agai Number,. 1-41e.

\Y"

Name of Musknos*s grehenra or Group

11417/4a /id* AS

Thus Agreement &grit an 19 and Emir on

IIMMINMMPOIOMISI

1 kw}* lad Astmowea

Musician herds employs Agent and Agent Irby minces tmpScrynnitt ak Musician's' molusive bmlistig arm, manager
and repmentatme throughout the waist wok iespcei to ressarian., wrier% appearances and endeavor,' as a medusas. At
yard to .,let agreement "Musson" refer., to the imatecugned MUM< 14/41 and to onuuctaris mrfortrume *oh any ea-chem.., as
veep wheat Atuncien leadver conducts 'red whom Musician Anil make subasse to the terns of the. agreement; °A.F.Re."
mien va die Americao F .4 Mworiori al the UniaMISamea and Oaresada. i

7. Dunes of Almon

(a) Ar..i again so me nemosable (Sara in the palormann of the folkwolng Buena: main Musson in obtaining, etEn
tun offers .1, and Argotiott, ensarntems for Muairsan; mime, ask, reausel and guide Memento wnh respect to Muaician`a
proteMonal caner; promeas and maiden, Musician's name and talons; carry, on business corrapoodence in Musician', be
had relating so Mmicassis proftmiosal carver; emperme nett( duly consumed and aorhatined represtMOiV4S of Musician
sit dae performance of mai date.

(b} Arm will P14160,41041 MN; sialf and booldr: fear:44y Jequalw tat Liat rendition of such terones.
(c) Arne will me &art any engagemenu for Muakisn outing Musicians prior amoral which shall on ,tie unreason

ably withheld.

(d) Agent OW/ fully comply enth all pathenne Ism ruin and regulattiona el governmental aothornies and noun such
images at may he moored for the rendition of tervnes hereunder.

144" .4 AOW
(a) Agent may rerudet imam attests to others and may engage us alba INK0ACMCI and remora, subset, horomer, to

he Itnlitatiorta Impoeti by f bete.,
(b) ,roan will promptly Mitt IR Agent all soalSOLIOKIKtOng, IN/ 44.1% OS oral, naorited lay Of an behalf (.1 M11 DC11111

dal Mg tal services and sppninacti by Musician.
(c) Wnhoue Age*res tarmac. afM0114 Mosaic. will !NOS engage any other ?FINNS, Fret or SOf pOSSSIOn to perform the

Firms to be performed by Agent hicks (campt that Musician may employ a personal rqsnaget) not will Musician f -

a III or tape,, pf 010010W4.1111, at offer so to ego except through Agent. 111
(d) Agent may publacut the tut that Agent Is the mclusave booking agent and aa pa100sA41C tor Musuun.
(a) Agent tune the flea al ate t0 to perm< others m use Mumetan't name and liktA4 sn ativIttitirkg of pub.

ct retanng to M4000011 try Is. and app....veto but retch...et tem OS taileflIC to Musi.tian Link. Musician OW) 4101101,..11C
BESS sn W MIAS.

14:
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(t) In the cent tat ?Lions tan lareth of his egrrerneut. Agrir stile sighs and remedy Ice swish Meath shall bri,
reverie born MussCran of the 4 iNVITtilft.1. sfra chit rho sgiccnone but raoly 62. as, and when. Moi,ion receives
w other "anodes .W0 OR sviush such sasonweasem We payable heiesinder

ifb0130FeetaVO 14.4.64

(e) In .ontadererican tat the tweet.. so he rcisikted by Agent hereunder. Mumpidi agrees to pay ...'Agent ionises...It
.ettywal to the iersetgagrt, sat limos below, of the yewa nuroe,1 incised by Musteuts, Jerie4ly sv indireilly, tor cash engsge
meet on orhich I. trnort4t..toti at yuyinde hereunder

per tent f 15'7 f rf the durslion the engagement is into (21 Of muse f.tanststuif+e dayPper week

is Twenty per tin: t 20,9 7 for Strike Miscellaneous E ngagetnesiss of one ( 1) day duration cash for a dditsnir

'cipployvt In a afferent location

I cur In iKr r.rnt_ hoot rice. 3.11111 the puynsrnt tit any vt, ,,rtintiffirsts In the retention by MIliptslan foe any

lao
engagement sal net oXtft.C,1 nrilet ittiftriefl10.011 In an Vttattf lets than the Ipit10.2ble frlintItIont waif ut the A f M tar
Qt any kn.) itleretif ha.u.g .ittdor (too tuft toile rogfleet

(11,1 In nu rein stun the payment of any *soh summations result in the terielpt by Ageof toe any rti,/sen,ent u.
tOrelfittletatir, lees or athfr sortsultreoun, directly, .24 Indirectly, from any person Of persons. Including the Moosren, which
in aggregate cured ihe 40f.1,$14,003 ireervvied for nn this agreement. Any cotornomm. fee, or other eOnstderatirrel restive.(
Erie Agent hotel Arly_biAlfre fher than MUSKriet, directly or indirectly. on account of, as a result af, or in connection with
supplying the stresses tat Muss.., shill to repotted to Munson and the aenclunt tharnol shall bee deducted ;rise the fent
116430Ofts payable by the Mususen 11,1cutatdre

S

4 rot.
(5) Curnenissions shall become due and payable to Agent onmechately followang the receipt thereof by Mutown oc by

arose elm trf ?fiamcian'i

(c) No 4.nrniss,..t shall he pays In on Any engagement it Musician is nisi paid lot such engagement irrespective of
the reasons for toads non payment to Muiscien. truluding 6w ndt limited to moricpayment by scathes of the fault of 141U1K1In
INFt shall inn irret.lork the awarillng tat d4frtagef by the international LletUtive Huard to s tbstedking agent lus 1.1xnperliate

INV, for actual "pellets eneufted es the result of the r./ocell.31,42. 04 an engagenwat when sash saniettatton was the
Iamb 04 the member

(d) Agent's commis... shall be payable on all moneys or other conanderasions receiced by Mosn.an pursuant to con
tr." tilt engagements neguemted Of entered into during she tern of this agreement; If specaloatly weed to by Altiltii.VIA by
tatft214011103t matin.s_fseurs4 to contracts foe engagements in eterI4Cnte at the commencement of the term hereof (excluatng,
to:sweets, any engagrment, as to whoh Mussetin is under tome obligation to pay commissions to smasher agent), and in any

modthseisons, *rad renewals iferstol Of 141131etetteOnl there. regardless 02 when AlkatretAn shall racist such rirOnt}ti

of other consolerations,'

(e) As used In this paragraph and elicworeic in this sprits-rent the term "goats earning. shall mean the gross amounts 9

received by Mori( tan !Or each engager rne less C0612 And etyCnill incurred in collecting amounts due for any engagement.
trthrding torts of Arbottetton, lurgeitoo and aitorney's fees.

(1) If Veit/Melly tweed to by Musawaa by itutaaisitg the Mervin Mime, the fotboyaci sisal! spotlit

(s) Miamian 111311 &that," so Agent aim.: Agent's tins! segiumssions an amount nut encetcfmg the following percent
ageVoi the gross amounts reserved toe eachengegement 15% on engagements of three (3) days oe kw, 10% on elf other
tngagerswn. 't

If Musulan shall so reqoest and shall simultaneously !tarnish Agent with the data relating it Oethrt ttons. the Agent.
within 45 days lortuwrog thecod of each J2 month, emus" during the saint of the agreement and within 45 days follow,
mg she icromnation of this ',vein-vent shall assount to and lomat Musician with 2 detlited flatertlent Ile erleettl$ the gross

arnounis ,encored Ion all engagements during the period to climb stash ftievrOftng relate+, the ninny. Of other consider.
trOMI upon siihnh Agent'. nivil011111tons MC bawd, and the arTs0Ont act Agent's COOlentelotOrti resulting from each ...sputa
trims li(wn r M. a ropy et hue simmert shill be furnished promptly to the ()thee of the President of the A 1' M.

(air Any harass". ow") by or to the ;1,11501 shill be paid as logows, by the Agent 14 Ott time of rendertng such state
min:, by the Musrtian wohre 10 days after tempt of such statement

thteceige atwl Tor-mieutliatee let Agewomona

(a) The terns al this egierme.nt shall St at natcsi its the ope,ning heeding Netted. subit.t to ternitttattrx, ar snosnactl tis
(b), p and It [,slow.

1 19
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;Is) In adjourn 'a Pee Mint... Anti 34.4.4 to 314441 peOcibliON d i yrerm rnas Mao ogessamense map be Pen essel by
ohut pieszi by noose as roweled Sw.usw, it Mimetwo

,, unenpioynJ tor tole (4) COOtehwitec weeks as any time Jul mg OK NMI knot; tae

°bum amlioytrCM la( at kin twenty (N) sumuLhose reel at Ingsgstemato 60 be pelf...4 durum
saaA at 0e rase and aituiu.1 us (13).Rwinih3 petrol, Joon% the Perm helicw4. of

ti
,1 does MN obtain empaeruene for u kara forty (V) rum:tansy .nett ertiagensentl to be preformed duumg cult

waiwoquein year Of the Were, hereof.

(a 1 Neese tat nun tesminstaan shall be pram by Celtiho mad adsteesaml en the rsktvssee at was tart knows adders and
a copy thee& stiat1 be lent, to the A F M Such tettninattort shall be effective m of the date of moiling at suet's *OM* if and
when apspenied by' the A.F M. Such noose Moll he smiled its lame thaw MO j.2) were Milosonig She mmunnice of my

(s) above two t 2) weeks toiMeneig a period in e\seesa of Marron ()3) of die cuitsulacwe weds of
sinemplaynient whined ( abuts. sod coo (2) deck} 10410WhairA irieflOd was 4/0104 at Mom- sts (Z6) of the cue.

unenvkaynainu specified in (in) above Pastime n glue nOilitte OA OfOttified 01.141 COMMA, a WiliVOI Of
right so synonym baled upon the hopm-musg stun pew( ream.
(d) MOWN., t OiSobeftity mseditang in !Wrote to veinier. Angregrinenie and Samuelson', unleassoutbSe refusal to &seem anal

town engagements shail net by themselves either depose Agent of ass (sett to or give Manama the nen to imnisteme (as
Med in (b)..abanel

(e) As ow,' in that egfeeniCnt. a -week" that! Oaellefletlie on it,today and AC1064Calat on Saturday. A -whit of engage.
mew- shelf mem any one of taw tanowsog.

(1) a week downs *Meets Moncton u to pesiwe, two kaa4 low (4) days; of

(o) a week 4rurnig winch hionOli.11 grans earning) equals or eareOr tomato was growl caeccinigt obtasned Mu-
ncie. tor petherniamet /catkin] doting any owe of WicrincerwchoLfiy preceding NA (b) weeks; or

(in) a weft doing *Aran Mutciati a to pea.," engagemenii on commercial Illeviaton Of radio of in Coniell toe Cam.
FOnsAtion equal at legs. (butt 44) times the muumuu, siaki Pet the A-F.M. Oi any local thereof Koval, runwiwrion
ANAL{ Able LiA tawh engagements

6. Agrecors Metweinamo aif A.VM. lowislog Ashdod Asgesousocat

Agent re,sreterns that Agent is peeterViii a patty to a%A.F M. kikoksng Agent Agreement whuh is in toil force and
effect If mutt Al- M. tstmosng Agent Agreerneni shall terminate, the. eight, of the parties Mteunder Mari be $oyerneil by
the tern. And fonclitionsof Yid Nooks,' Agent Agreement relating to the effect or termnialson or nuts agreements *hers
are snempocated hereto Ay retetetace

N. .ewer

17113 LA the Only atlel the anenpk-se agreement tieureen the patties relating to All ite any port at the submt matter cowered
by tors averment Tfere Is no other agreement, strangement or partutputton between alit polite-4, no, do the portien L1AM
in any retaiOratap ni run other whuts it nos creased by tht, agteensent, whereby the wrens and maelstrom of shis a6tecrnem
see A./Coded Of [failed, .laet fly Of stuldectly, sot?. at by way of etarnple but not hinoseton, CuntliKeti Arrinlgernelitl, feta.
suinthspi in. poinesporsoni relatIng pobliiry ClieVnet, &Men,* management, perxmal management, moms publishaq. or
instiocOort

F M Pervnal Mansgcmcn, Agreement EaCifpfeJ

g. iosoepocetOoo of A.F.M. C-muswherlaw, Sy-taws, Ma.

Then are aitotporated irate and made paw of ibis agreement, As though lolly ten lath herein4 She LOCAffil arid future
OtoYaaaa or ate Conttauaon, fly Iv.% Rules, Aegulationt and Retolutson, tat the A.F.M. aigid (Wee M )13locall untell do
not therewith Toe parse, acknowledge their felf)Oniihrlify to be folly acquainted, now and too the ow,t.atl a the
,gnomon,. with IM1t ,onienti enema.

1.
9 Swwnowawan aw41 Deasen.k.ukan of Orlemehos

Early claim, 30eltrinefiy w difleferLf acing out tat dealing with, relating tot of affecting the usterprtta.
non of Apot3CAtiode ay th, avetracm, or the iolation or !wrath, or the threatened isolosoes or breach thereof dull be tab.

3
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. Ans.1.1 "ft .14 of go ..ak Ely
hautti the arm. ..An or put puttad Itf tIli(1.01. that airccoCni o. ere thd Agent's A.F.K.
Agronetene). and .ugh Jeleranntatton chef I be coothattee. noel and hands on the peon..

0 'No ahis Agesnroaorre

lam agreement that{ to pCf1100.61 print anJ nix be transJersbet sae xsagnabie operatton of law ,"
one enchant the prom tomcat el theSh4otntart and ot the A a at Vac ohlrganorts mpoted by tarn agreement shall 1,

.v.o the pan,. It. 4.1. agterf7.111 as any lase with., ninety ('40) day. alter the trayOng

at a cementite; naterest tra the Agent.

14...aistaant he ressravert

Nnilvararty shall [OW OA. 1.1 wet to the r000wal atotooran of dan alinement fame to the be.
1 rtung 'an lanai van 04 the tern. band

12. Apfervai Alt_AL

.rhn^sgreesent .lull rue hexane eflectree tank,. .elther then), (10) dart loneweing its execution, an executed
awned es hind nnt.14 and ts thematic. appnened Atwolg by the

IN WITNESS Wietitk.OF, the exam. Kt
19_

<:Z

agnanoess __day of 6.

Agent

'491

Tide C:a Pectedenej Atkins,

Ca,/ sot Zap Cade

Agnwr Nronesonting Mr Moe* Than two CANN,

apocilladly serood to by **a peel.; by ofignang leriews

(a) Agent warrant' and topetientiodue Agent pretently te fit% and Agent agrees that during the term hereof Agent will
rentwa accreases as servo% 44 b44784/4/ agent, as manager, at frpreocntative. NNW 11640 or:ai4t. srchr4
Ira. bond se pa-deepness group. If tech warranty and nprenntatais ts sairiAr, chhiegteenveret ta sat and 44 If *vela urea.
Men( is teraktn, that ejectment that/-I sutornatnalli fITIROIC. (:)

1/4

(to) Is tonsaketataon thereof, the payee sun that the rerznneens ot4(10-(r) and (n) and 4(f) above dui( be ttappicabie
and that the tnenpinashan a Agent 'full be .113 !whit so S0bndi Iduabird. In no event, heenvet, shall the paynent_of soy
coartnusanan 403471d IA the taw anon by Moamar+ as any crigigemerl,nr Rif moneys or mines disirsiessilst is IS 4461sual kna than
the applearele onernonses nate of the A.F,A4- Da any {oral

Agent

Tan or Capacity

rarl.A.M00.04 OtONTIOND em IOK
Novae. r tte'01

:S\
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BIT "E"

TERHOWORY NO. 13

DentonA_ TexAs
'Doc Holidays 7/5, 7/6, 7/13-16; 9/6 -10, 1972; 9/18-:22,

'*The Porcb 6/27L7.7 , . .

"NTSU 8/25/77
TWU 2414/82
Denton Kigh School 1244/72

'Bennies'Jazz Club. ,5/3/81; 5/4/81; 5/8/82
"Zachary's Liar \8'f28/81 - 6/1/81; 6/445/81;

Fort worth, Texas
Aquarium Club 9/243/7f;10/28/77

11/4,,',11/5, 1977
Savvy's 3/28 - 4/2, 1978

.Big Spring, Texas '

199- 7.; 12/6-10, 1977

1

6/23°27, 19811 10/31/1

11/11/77; 11/2, 12/3, 1977;

40

BraisiN4i2. 1,0/4-9, 1977; 10/13-16, 1977

Dallakit Texas -.,- . *)*EiTiyer's Lounge 8/17, 8/18, 8/19, 8Y20,. 1977'
Place
Airport

9/22,
Marina

9/?3, 9/24,
11/14-19,

9/25,
1977;

9/27, 9/28,
11/21-26,

1977
1977

Oak Cliff Country Club 11P12/77
Holiday Inn Downtown ,,N2120/77

'The Trap II 8/26 iP8/27, 1977
'Central Forest Club ",. 12/21-23, 1977
:Temple Shalom ' 12/31/77
Marriott Currency Club 1/16 - 2/11, 1978
Dupont Plaza Hotel 5/5/78
Registry Hotel 5/13/78
Lancer's Club 8131/78
SouthwesterAiMedioal School 2/9/80

1 Prestonwood pountry,Club 6/6/80
Hyatt Regency 10/25/80
Las Colinas Country Club 12,/12/80
Doubletrec In 12/13/80
Changes Cluti 4/16-19, 1981
Hilton Inn 2/27/81
Papagayo 6/9
Up Your Alley
Hyatt Regency
Loews Anatole
Hanging Gardena
poubletree Inn
Loews Anatole
Loews Anatole

10, 1981
6/12 i 11, 1981'
6/30/81 10/5/81
8/24/81

10/17/81
11/2/81 - 1/2/82

(12/8/81
'12/12/81

Plaza of the Americas 12/31/81
Don Miouels 1/4/82 1/30/82
Plaza of the Americas 3/17/82
Dallas Hilton 3/1 - 3/13/82
Playboy Club 4/5 - 5/1/82
Don Miquels 5/3 - 5/25/82
Dooblettee Inn 6/28- 8/28/82
Mandalay Hotel 10/12/82 indefinite close

440

40o

122
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Shemen,'Teies woo

Austin College 10/29/77
Sherman High School ,5/28/78

Faris,_ Texas
Fairs Country Club 12/31/77

40

Austin, Texas
Eli*, 4/11-16, 1978
Air Force Base 6/6/81

wilco, Texas
Funky's ' 11/15 6.16, 1979
Convention Center 4/26/80

Wichita Falls, Texas
Shappar0 Air Force Base 6/2's 3, 1980

Biloxi Mississippi '

Clementines 8/1-8/27, 1977
er

v.;

Lawton, Oklahoma
Fort Sill 7/29-31, 1977; 3/28/81 .

lo
i

Favettevilley Arkansas. i

Washington County iiiigrounds 5/26/78

'' Fort Smith, Arkansas
Municipal Auditorium. 5/27/78

ere Eureka Springs, Arkansas
Inn of The Ozarks 12/6/80

Camden, Arkansas
MclUesack's Retreat 5/29 & 30, 1981

Lone Grove, Oklahoma (Ardmore)
Henry's Lady 4)19-29, 1978 -

Hutchinson, Kansas
Yesterdays .'1/1":7, 1918

Joulin, Missouri
'd Lice'? 5/8-22, 1978

Evansv 1 17;1_1 ndiana'
Papillons 2/13 - 3/4, 1978
Papillons 5/29 - 6/24, 1978

2/26/78
/anderburgh Auditorium 6/25/78

.1fayette, Louisiana
hioago Club 5/15 - 5/20, 1978

os Angeles, California
ed Onion Wilshire 7/4 -,7/28, 1978

ti

4

4
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ligark PRODUCTIONS- DALLAS, INC.
6060 NORTH CENTRAL E XPNY SUITE MI DALLAS. TEXAS WOO (2141 ,,?63-5611

October 6, 1951

Mr. Raymond Hair, Jr.
P.O. Box 2535
Denton, Texas 76201

4.

Dear Ray:

In accordance with our conversation, you are to serve us with the

following:

MUSIC: YAZOO sa. '

DATE: December 32, 1981
LOCATION: Plaza of the Americas Hotel

Dallas, Texas
ROOM: ' Grand Ballroom
HOURS: 9:00 p.m. -. 1:00 a.m.
FEE: $1,700.00
REMARKS: Fee includes your own sound system. All

requests'for services of agkist emanating
from this engagement including requests
from the audience (i.e. referrals) shall be
referred solely to Ray Bloch Productions.

Please sign the enclosed copy and return it to our office in the

envelope proittded for your convenience. The original is for your

own records.

IT IS AGREED: TAT TH,E FEE PAID INCLUDES ALL EMRLOYER RESPONSIBI-

LITIES, INCLUDI-NC, BUT NOT LIMITED TO, FEDERAL. STATE, LOCAL TAXES,

UNION FEES, WORKMEN'S COMPENSATION, ETC.

Sincerely.

James Harrell

In signing this contract, I agree that I am beincrengaged as an

independent contractor. I am aware that RAY BLOCH PRODUCTIONS.

INC. issues 1099's. For that purpose, I am inserting my Social

Security Number.
,./

AGREED TO AND ACCEPTED UY:

DATE: S.S.S:

Alt AN I A . (Jilt A4 ,t) ANIL . MIAMI W YORK SAN f HANCISCO wASHINGT UN. UC
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iti111111:TIONN
1. mania and Awns. Of Place of Engagement' II:Willie-me Iryt - Sortn Glare faprtSSWaY

'alLt- A."`".
2. Nemo of Entertainment Act YaiGQ-

.?

1 Type of Engagement: art Stiali DanCe,

129

ENTERTAINMENT ACT CONTRACT

This Contract wade Mal 50. day of
August , 1a 81 tutwean

Ray Hair
(hareinatair called "Enrertainmont Ace). and Entetain,men! productions

For vattrabie cortsrderation. Entertainment Act turaby *grays to
Perform services for Entertainment Productions under the lorlowingkerrns
and conditions

4 Date(s) Starting and Finiahing Time of Engagement: DeCewber,12. 1981 - 8:00 PM to 1200 4
midnight_

5 Contaderztian Payable to Entictaintnent Act $

5 Tams of Asyrnnt Check mt 11 be OlVell t4_,YOli TAO flight of the enia gement.

7 Addltional Turns and Conditions. PerfOrm1n4 for Dal las Association of Petroleum

Landozn-

8 Entertainment Act sc the sarriCeS tinder this Contract u an independent
Contractor and Met Entertainment Act Will 120 nitsoomstia for withhokung and paying to the Glowarnmont
any income, unemployment or social suunty taxes payable In connection herrwtth. Entertainment ACt
hereby 'gnus to indornnity and hold Entortainmonl Productions harmless against any and all liability which
it may incur in connection with Its Wore to mood and pay mthrooktino, tinamPfdYnfonf and social security
taxes on behalf of IN EntartignMaInt Act.

9. The person signing this Contract On behalf of the Entartamment Act hereby yap-gents that ha hail
asu4110Ity (a) to sign on behalf of Entertainment Act, and 04 to bind Entertainment Act to Worm as required
heroin.

10 The additional terms iocated on the reverse sale of this Contract are hereby inCorparated by reference
as if luny stated borein.

a 1 r Act-

By _

__ ..4..117(--035
Ademire

Denton, Texas 76201
sun.

Taw-hone Numb*, 817 / 383-2790

a

a

Cal*

WERT uWENT aft DuCTiaNS,

!(.-46 vswit)N Utt t %.4 75

Acting As Plitsidenl

134
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Additional Tonn and Conditions

11 Governing Lew. This Contract is being executed and delivered and is intended to be peen.
the State of Texas and the substantive laws of me State of Texas shall govern the validity, Corletru.
enforcement, and interpretation of me Contract -

12 Entirety and Amendments. This Contract embodies the entire agreement between the parties.
supersedes +a prior agreements and understandings, if any, relating to the subject matter hereof, and may
be amended only by an instrument in writing, executed by the party to be charged therewith.

13 Parties Round. This Contract shall be binding on and inure to the benefit of Entertainment Act and.
Entertaminent Productions and their respective successors. assigns, executors. administrators, Mira.
and personal representatives

14 invalid Provisions. If any provision of the Convect is held to be illegal. invalid, or unenforceable,
such provision shall be fully severable and this Contract shall be construed and enforced as if such illegal.

or unenforceable provision had never comprised a part of this Contract.

15 Equipment. Entertainment Productions shall make arrangements with the Place of Engagement
for staging, extra lighting, and sound equipment. etc

16. Inability to Pectoral. The obligation of the Entertainment Act to perform Is subject to failure to per-
form for reasons of sickness, accidents. riots, strikes. epidemics. Acts of God, or any other legitimate
conditions beyond its control. provided that if Entertainment Act has more than one member and if a
member Is unable to perform, Entertainment Act shall use Its best efforts tcksupply a substitute member
acceptable to Entertainment Productions.

17 Refund of Consideration. Entertainment Act agrees to refund to Entertainment Productions a.
consideration paid under this Contract if Entertainment Act is unable orfalls to perform as required herein
for reasons other than the breach by the Client of the Contract between the Client and Entertainment
Productions or the breach by Entertainment Productions of this Contract. *

18. Deferral of Payment of CattaidetatIon. Notwithstanding Sections 5 ana 6 hereof, Entertainment
Act agrees that it shall not be entitled to daminCeilliyment of the consideration due to it under the terms of
this Contract from Entertainment Prodqctions until such time as Entertainment Productions shall receive

such consid ation from the Client. Should Entertairement ProduCtions find it necessary to Me suit against

Client for co ideration for the services of the Entertainment Act. Entertainment Act shall not be entitled
to payment t m Entertainment Productions until final determination of such suit against tile Client In favor
of Entertainment Productions. In the event that Entertainment Productions shall recover only a portion of
the consideration due to Entertainment Productions under the contract between Client and Entertainment
Productions, the amount payable to Entertainment Act under this COntract shall bear the same ratla to the
consideration specified in Section 5 of this Contract as tn.; amount paid by the Client bears to the total
amount payable bychant under the terms of the Contract betweenEntertainment Productions and Client.

19 Attor1 Fees. If any action t law or in equity is brought to *Marco or interpret the provisions
of this Contract. the prevailing party shall be entitled to reasonable attorney's fees in addition to any
other relief to which it may be entitled
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4.
eee *.Thies X. Nair Jr. 4/1.4 Trio. (hreueder rirrod

tb a "ART/ST") sod ra, 7i4x. Carvo;stion.
to a "PURGHA.SF.10).

la ii mutually agreed bocroan th. partiae as tallotwas

(ttorsunder rtotarrod

Th PURCHASER hereby ocace the ARTIST *ad the ARTIST hereby air to
perform the ongacernstat its:tetra/ter prodded, upon all ri the term. and condi.*
watt herein mat fortki.
1. , PLACE OF ENGAGEMENT Don Medi Restaurant &

Exact address sna Saltlitte Road, halo= tams

Z. DATE(s) OF ENGAGE/A-ENT Ito/4v MR/ 3. 1$2 through Saturday. May 2?, 1%2

3. HOURS OF ENOAGEUENT Nada through SotordaY 1112 ias,to H.

td

S. FULL. PRICE AGREED UPON B050.00 par me (idhteeo ban .d and fifty

dollars a soak)
AU payments shall ha paid by check. tilLony ordor, bank draft. cash or
orporation check as tot/awes

(a) $ shall be paid by PURCHASER to and in tho nortio of

ARTIST'S agent. NOT latter thou

b) $ 1,850.00 Avail be paid by PURCHASER to ARTIST not Intel than

6. S ECIALPROVISVIONS:
i the Hsi:timer shall play 45 shuts and tato a 15 ;minute break.
2 are /mop IA node op of 5 morialacr Monday threaten Thurs44Kr Ind 7 HaPtara

Friday sn4 Saturday.
3 toe tuaacHast /*Horror the right to spOoo any musician ubotitates.

%. 4 Dos Xigial A...tau:nut & Bar If not respects/kis for susisieus instruments.
5 A prorstad mutest of mcnay mill Be deducted teen artists contrast ow sow

aueiciAm who doom net pier during otthettoiettAko.
6) Dom Rival Bastimment 4 'er has the option t~IP all 7 ma &I

6 iv weak tar $2100.00 (ARytyy)
Ry tpar Halt if they ao 4( 04&aim

AU copiss.tnuat b. returned

to

by

(PURCHASER)
By:
Add r I

c.;,o,e,r

136
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Contrmit sapri.l. 10, 102
ADDENDUM TO EL FENIX FOSLYOHATION AND Haywood X. Nair Jr. lean

"It is agreed And uticiertood by and between the parties hereto that this
Agreement is not subject to contributions the A. F. AL. I. E. P, W. Pensi-r.
Welfare Fund, or any other pension fund, and kienon4 gEir Jr.
warrants that Operator ieia no way obligated to snake any contribution, either
directly -to such fund, or to anyone on behalf thereof."

8 "It is understood and agreed by and between the parties hereto that, at all
tunes during the term hereof, iltriond It. hair Jr. ellen he, and act as, an
Independent Contractor. Nothing herein shall be, construed to constitute

flaynotiel Hair\ Jr. as *pinto or employee of Operator, and neither
Unsaid $. fht-ir Jp, eball have any authority whatsoever to bind Operator

in coy manner whatsoever. a

Xajwand X. Hair Jr. Johan ensure that his/her employees, or other
persons within or under hid/her control, comport themselves in an orderly manner
at all tinges when on Oprator' premises. < Intoxication or the nee of °braces:is or
lewd langudge, or gesture. within the sight or hearing of patrons of Operator's pre-
miss, by Leader or agent er employee of Leader. shall be cause for immediate
and luminary cancel/At of tki Agreement at the sole and absolute discretion
of Operator, without zee se by Leader or his/her agents or employees. "

"Operator shall have the right to request changes in the repertoire performed
by Leader, and in the manner of perforMbnce. Loader agrees that, upon such re-
quest by Operator, he ball comply forthwith with such request by the Operator.
It I. further understood and agreed by and between the parties hereto that the per -
mance of this Agreement by Leader is . expressly made sapient to proven detentioti
by sickness, and that neither party shall have recourse against the other for non-
perfortrianc.001 this Agreement occasioned by accidents strikes, epidenice,
acts of 0o4 or any other legitimate conditions beyond control of the parties
hereto. .s

e
Itareauf Ii. Hair Jr. further agree, to comply with all applicable

laws respecting employment, whether municipal, county. state or federal. "

"To the extent permitted by Applicable law, nothing in this Agreement
ever be co construed as to interfere with any duty owing by any musician
forming hereunder to the Federation pursuant to its Constitution. By-La
gidliaans and Order.. "

e-

" Mmenut X. Hair dr. will take hie/her normal breaks and management
has the right to have 111=04 K. War Jr. take additonal breaks whenever
management foals it is Once smeary. "

'l
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/ tt,./tttl Pit te r ; I Ititt I I II I t r, 1 A l,ttit4l

between MetruThs.. .;unr: ict made this .2Rth_day of June . l ii
tm. A, .uivi,t (. Vert Worth hilt.,,,'i .,.,. (the "Owner")

end 4thit,.11:14 J,.themy Lianit
- (the "Al t").

1. NAME AND ADDRESS OrPnLAct: Or ENC.A4LMENT, The.lirtior hereby agrees to
P"'f"". .r he44"1" specified At '' nut sorts itijr.neaterverks Lounge.
_3T91 Cc:amerce St.,. Fort Wort41,1.1sgs 2 .19/

It

I. DATES AND TIMES OF PERFORMANCES. The Artist shall jaedform as hereinafter
ti,e,,fsvd on the following ',Well Ane at the times specified on each such date,
September 3. 19KA thrCiuqh December 1. 1984 - Monday thru Thursday 9:00 P.m. to 1:00 B.M.
Friday and Satur,,v 9100 p.m. to It30 a.m.

2

3 KEMNERS4F ARTIST; gash person. includitul,Che leader, comprising the Artist
is as follows:

--
Such leader 101411 hie any required replacements and any required nus10ans that have

been hired at the date hereof.

4. TYPE OF PERFORMANCE. Artist shall provide the following personal services
Al entertainer* (specify whether singer. band, dAnCe. stage show. banquet. Ote.)2

S. COMPENSATION. owner shall pay Artist for services pursuant to this Agreement
As follows (include time and amount of payment and MOM and food allowance if
provided): $1,t9b0 per week to he Paid At end of performance on Saturday plus one
alvePing-ripom to he CemOlimentar .

The leader shall distribute such cash amuu:;e4 .among the per1001! cookrisingThe Aft tat

4S provided below and provide the Danertwith receipts therefor from Such persons.

Name Amount



7. in tALITY The Artist 4qtes to arpear punctually at the hour ..PP"1"tt'd

for .111 ericarsats and performances.

NUT TO PERYMOS MANI/1En. During the period of engagement in this Contract,

th. Aftl,t not At 4ny tttw morn at any place except AS specified helot.,

wit hunt the prior written consent Owner See Addendum

EvulPmENT' Other than the existinq sound system of the place specified in

Paragraph 1 hereof, Owner shall not le obligated to supply anything to be utilized

by the Artist to pttutmihg under chi. Creatoet Attist agree, that such exii.ting

4,,ond system is adequate fox perform...me under this Contract and any extra sound

,4:quipnent et o.ner equipment be otilited 1n such performance will be obtained and

peTi1010x by the Artist.

10. CALAMITY. It It is impo.,,Ible or impractical for the Artist to give a

pot totmauce at any or the tune, specified retain because of sicsness, accident,

calamity, tire or any other similar cause, he Artist shall oot be entitled to

re :eive Any cuopensatAdn tot Any pettuffMnCir so prevented, and A proportionate part

of the cosvensation provided for in this Contract shall be deducted.

II. CANCELLATION. If Artist fails to perform or otherwise comply as provided

(Meer may immediately terminate this contract without notice, and the Art'is.t

,hall he entitled only to such proportionate part of the salary specified herein as

the Artist shall actually have earned prior to Such !termination. In addition, Owner

may cancel this (.0,1(rect at any time by giving Artist 30 days prior written notice

tHtrt.of. if mailed, such notice %hall be deemed to have been given when deposited

iv the United States moil, postage prepaid, addressed to Artist at the address

Spa,. a Fled tre 1 w.

IL CO CIT. Artist .AffJOr.F. that its conduct while on the premises of

(*whet and' it performance here under (i) shall in all respects comply with its

re,tmSelltat tins made as an inducermnt to Owner's entering this contract and (Ix)

shall not violate Any aplicable feder41,,statc. local or other governmental law,

regulation, code or ordinance.

13. Trott:5 The relationship of Artist (and each member thereof) to Owner

shall be that of an independent contractor.
Nothing herein shall be deemed to make

Artist an employee of owner .for purposes of payingtICA, FUTA and federal and

state unemployment and witnoldtoq rases, the payment of which shall be the sole

1

respon.;ibility Artist.

I. SINGING ErFECT. This Contract shall be binding on each Moeller of Artist

(whrhr.t now ,Jr twrtAtt,r, ,,,rirer U,r,,t). The party executing this Aenttact on

behalf of Artist rOpfe,ont, that ..1; MUMIAltt of Artist has agreed to be bound

hereby, 41101

at

13 J
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14. L1AOILITV 01' 0$04LN. The Who' shall have nu iepect
tj the theft, d4m4qv or other loss of the instruments or equipmvnt of the Artigt
notwithstanding the fact that the Owner ,.y designate Area Cr CANIAr's praNises
where such irr..truments and equipment may be stored or deposited. The Artist
shall be solely responsible for such instruments and equipment and the satety.
Wiereof.

4/14

IN WITNESS WM:REM. the Parties hereto have caused this Contract to be duly
executo4 as of the date first above written.

CWN ARTIST
If

.1.

/
-1...._./.--'.- "-.---

.1 --f"--
iii

tr4 1. mC DONAW, GrSERALiTiVatER
JOHNNY CARROLL

Cursorce St.
Ht. 1 Dox 47

reef Addreqs Stteet Address

fort Wirth, Somas 76102

City State. Zip Code City State Zip Code

Godley, Times 16044

HU/175:10RD

Teltlawnlo Number

4.1

Tulaphome Number

f's

I

14

. r
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Notwithstanding the provisions of this Contract to the

Contrary, the parties hereto mutually agree as follows:

1. The "employees' (and musicians), as the term is

used in the Contract, are independent contractors and sh. .1,

15 deemed and treated as esuch. Such employees shgll be

liahle for payment of FICA, FUTA and federal and state un-

emp.oyment, withholding and other employee taxes.

2. The Employer shiall have no supervisoin and/or

control over the performance of serivces by the musicians

pursuant to this contract and the leader is not the agent of

EmplOyer.

3. The musicians earrant that their performance and

their conduct while qn the premi..ses of Employer shall in all

respects comply with the representations made as an induce-

ment to the execution of this.Contrace and shall not violate

any applicable federal or state law or regulation or munici-

pal code, ordinance or regulation.

4. If the musicians fail to perform or'otherwise comply

as provided herein, Employer may immediately terminate this

Contract without notice, and_the mucisians shall be entitled

only to such proportionate part of the compensation specified

herein as the mucisians shall actually have earned prior to

such termination. In addition, Employer may cancel this

Contract at any time by giving the musicians 3 days prior

written notice thereof.

5. The Employer shall have no liability with respect

to the theft, damage or other loss of the instruments or

equipment of musicians engaged by'Employerpursuant to the

'Contract, notwithstanding the fact that Emplo r may desig-

nate an area on the premises where such in uments and

equipment may be stored or deposited. c musicians shall

be solely responsible for such instruments and equipment and

the safety thereof.

6. The musician agrees to attend rehearsals at rcaon-

able times mutually agreeable to musician and employer.

7. .The musician hereby agrees to appear punctually at

the hour appointed for all rehoaa.1.6 and performances.

4. During the period of engagement-specified in this

Contract, the musician shall not at any time perform at any

exc,e as ,;pocitiod'below without the prior written

consent, of Owner

4

I 4 1
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9. If it is impossible or iMpractical for the musician
to give a performance at any of the times specified herein
because of sickness, accident, calamity, fire or any other
similar cause, the musician shall, not be entitled topmeceive
any compensation for any performance so prevented, and a
proportionate part of the compensation provided for in this
Contract shall be deducted.

10. This Contract shall be binding.on each member of
Artist (whether now or hereafter a member thereof). The
par.:), executing this Contract on behalf of Artist represents
that each member of Artist has agreed to, be bound hereby.

11". The parties agree that on special occasions that the Artists (Judy
Johnny) will be requested to play special events and with a minimum (2) week
notice will inform Management and, in addition, will provide acceptable replace-
ments and arrange for payment direct.

1

14



METRO HOTELS, INC,.

t(/
METRO ENTERTAINMENT SERVICES

6060 North Central Expressway. Suite 122
Dallas Texas 75206

(214) 3609943

THIS AGREEMENT is made this day of

hereinafter r eerie() 10 as ARTIST(S) and

referred toes PURCHASER who is located ai

IT IS MUTUALLY AGREED AS FOLLOWS:

AR TISTiSt will furnish and PURCHASER will accept for the pined of the engagement hereinafter

dirsehbed. the tedoenng senesces

commencing (Day)

a! the Hotel

198 . ending (Day) _ 198

2 During the period of engagement ARTIST(S) group shall consist 01 not less than members

as lotlows 'Names)

3 PURCHASER reserves the right 10 cancel mis engagement if there are any changes in above personnel
that are not previously approved in writing

4 In consideration for the above services to be performed duringthe term of the Agreement PURCHASER

shall pay ARTISTS) as tollOwS

5 There will be absolutely no idvances or draws against payments

6 Remarks I '

(
It is titUVrslood and agreed that All T PST IS) shoo perform es an independent contras r and riot (Is an

employee or agent of the PURCHASER and. as such. ARTIST(S) shall have the Sol and exclusive

control over the means. method and details of fulfilling ARTISTS)(S) Obligations hereon r. except fOr

the performance limes which, I IS agreer1. are within tha sole thermion of the PURL SER

8 ART tS T (S) agrees to perform and discharge all obligationi hereunder as an indepen t contractor
under any and an laws whether existing or enacted in am future, in any pertaining to engagement
under this Agreement including. but not limited to Social Security laws, Workman's Compensation
insurance. income taxes Slats Employment insurance tax1.40r contributions. and public liability
insurance It is further agreed that the ARTIST...IS) will indemnify and hold PURCHASERharmless from

and against any and all claims losses, cost (including attorney's lees) and losses whatsoeverarising in

any way out of AR TiSTIS) performance under this Agreement

9 Cornmenr.ement of engagement together with physical delivery of this contract to ART IS 1 (S) or .his
representative snail Ire deemed an acceptance of all- terms listed above. by thePURCHASER of the

entertainment

IL

143
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.1 1 f%.14 111.1. I frilVi. St* tar .

This Agreement shall be gave/nerd by the taws ut the State of and any and All alsiallc.1,
ariSing hereunder shall be settled bytrie courts of said State In the event lhal ARTISTIS) breach itfly of
the covenants contained in this Contract Piirchaset is fon 141 fiiiilitario kvi,tt mi mon. tn.,
ARTISTIS) shall be liable Ice all of PURCHASER S Lasts including without breed/ion, leasonatee
attorney's fees. incurred in obtaining and enforcing stud rebel

i
ARTISTIS) agrees to set up no lalef than 200 p m un operungday of perluimance Any emileptiOn lit
this will be COveliK1 by a phone call to the general manager and/Or food and beverage directut only

2 ARTISTIS) must provide their own quality sound system unteSS Othervvaie instructed SpeakeiSmust
be on stage whenever possible Leader assumes lull liability for any injury to patrons due to equipment
placed on dance floor or suit ending area&

.3 All volume levels snail he establislied no later than the conclusion of the first evening's performance
between the leader and the lounge manager PURCHASER referees the right to cancel this
ertgebemllint and ell future engagements at the andel any waning whin se:WAS/1W levels are int ractad
by ARTISTIS).

Group members sh;11 be suitably attired both on stage and during off-working hegira in the Hotel and
shall at all tunes conduct themseivesin a responsible, courteoLs and professional manner

S Drinking or smoking on stage shall be strictly.totebiled

6 AR T IS T who are members of unions or guilds, which may include the leader and/or member of this
unit, agree to accept sole responsibility for complying with the rutea and '&OW2110,110 said Uni0d1 or
guild of which they may be members

The ARTISTIS) are independent contractors and shall be deemed and treated as such. Such
employees shall be habie for payment of FICA, F UT A and federal and state unemployment, enthhoiceng
and other employee taxes

8 The ARTISTIS) warrant that their performance and their conduct while on-the primises of PUR-
CHASER shall in all respects comply with the reeresentations mad. IS an inducement to this execution
of this Contract and shall not violets any applicabk3 federate, State taw Of regulation or mureapal code.
ordinance Or regulation

9 ART ISTtSt agrees during the term of MIS Contract not to accept directly or indirectly. without the poor .

written consent of PURCHASER any employment with, or render services to, any corripetitor of
PURCHASER, or take any act/no inconsistent with the terms of this Contract

0 II the ARTISTIS) fad lo perform Or otherwise comply as provided herein, PURCHASER may
immediately terminate MIS Contract without notice and the ARTIST(S) shall be entitled only to Such
proportionate part of the compensation specified herein as the ARTIST(S) shall actually have earned
prior to Such termination In addition. PURCHASER may cancel this Contract at any time bygivinn the
A" rIST(S) IhreedaYS prior written notice thereof

The PURCHASER shall have no 'lability with respect IQ the theft. damage or other toss of the ,
instruments or equipment di ARTISTIS) engaged by PURCHASER pursuant to the Contract. not
withstanding the fact that PURCHASER may designate an area on the premises where such
instruments and equipment may be stored or deposited The ARTIST(S) shall besolely responsible for
SuCh instrinrientS and equipment and the safety thereof

2 Tho, All I IST(5) agrees lu attend rehearsals at reasonable times mutually agreeable to ART 1ST'S) and
PURCHASER

3 The All T IS TIST herehy agrees to aptk-iar punctually at the hour appointed till' all rehearsals And
performances

104+Mit.M.41. Iii

4
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,4 During the period of engagement specified in this
Contract. the ARTIST(S) shalt not at any time

perform at any place except as specified below without the prior written catmint of the PURCHASER

It it is impossible or impractical for trw ART /ST IS kr give a performance at any of the timesspecified

herein because of sickness accident, calamity; firs or any other WITItlir cause. the AR TIST (S) shall not

be ranhttoc110./ITGAiVe any compensation for any per loonaoes so presented. and.' proportionate pan of

the compensation provided for in this Contract shall be deducted

26 This Contract and the rights and obligations arising hereunder are personal to ARTISI(S) and
PURCHASER and may not in any way be assigned by ARTISTS)

21 This Contract contains all of the agreements and conditions made between the parte* hereto with

/aspect to the sublet! Matter hereof and may not be modified orally or In any marmot other than by an

agreement in writing signed by the parties hereto or thou respective legal representatives.

28 This Contract shall be binding on each member of the ARTIST (S) (whether now or hareatte: a member

thereol ) The party executing Ihni contract on benefit of ARTIST(S) represent, that **eh member of

ART ISTIS) has agreed to be bound hereby

29 The ARTIST (S) must furnish a Certificate of Insuranceshowing proof of automobile Viability insurance,

I public liability insurance and worker's compensation insurance The liability insurance must have

. minimum limits et l00900/300,000 bodily intury and 50,000 property damage and the worker's

compensation coverage should be in limits as required by the State Statute and $100.000. Employer's

natnlity The Certificate of Insurance should provide the hotel with ten (10) days notice 01 change or

cancellation The Certificate must be received by Ow hotel prior to arty rehearsals Pe peff/MIAMIIIS

30 A IS% lee shall be deducted from the face of contract by PURCHASER and paid directly to Metro

Entertainment Services Said deduction is authorized by ARTIST(S)10 be withheitl by PURCHASER on

a weekly basis to be forwarded weedy to Metro Ernartainment Slifvn;es.

AGREED TO AND ACCEPTED:

PURCHASER'S NAME
LEADER'S NAME (Printed)

Authorized Signature

Address

Leader's Stglialthe

Address

City State Zip City Stale Zip

Telephone Totephone

Booking Agent Telephone SS N or Fed ID

CON T RAC I S MUST SIGNE U BY ARTISTS) 0)11 111 S AUTHORIZED REPRESENTATIVE AND RETURNED

WITHIN DAYS OF POSTMARK OR THIS ENGAGEMENT COULD RE CONSIDERED NULL AND VOID

11.,1140
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Metro Heteks, Inc.
July 11, 1984

Case No. 16-CA-11694

4TTACHMENT "A"

The investigation failed to establish that Metro Hotels, Inc., had

coerced nf restrained its employees in the exercise of their Section

7 fights, dominated and/or contributed .financial support to a labor

organization known as Metro Entertainment Services, or refuse4 to

meet andnegotiate a collective bargaining aijeement. Rather, the

investigation established that Local 72AFM is not the recognized or

certified bargaining agent for any employees of Metro Hotels and is

not a party to any collective bargaining agreement with that corpora-

tion. Further, no demand to bargain was made until the day this

charge was filed. There was no evidence presented or adduced to

support the allegation' that any Metro Hotel employee has been coerced

oc restrained within the meaning of the Att. Further, the evidence

does not support the contention that Metro Entertainment Services

exists in whole, or in part, for the purpose of dealing with eiployers

concerning grievances, Jabot disputes, wages, or races of pay. Rather,

tie evidence reflects that Metro Entertainment Services was created

for the express purpose of securing entertainment services for Metro

Hotels, inc. Since Metro Entertainment
Services is not a labor organ-

ization within the meaning of Section 2(5) 0 there can .be no

violation of Section 8(a)(2).
Therefore, I as r using to issue

complaint in this matter.

4.%

q.*Y"
tt 1"
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AMERICAS FEDERATION OF MUSICIANS. IOCAL 72

8
Johnny Carroll, Rt.1-Box47, Godley, Texas 76Q44, employee of

METRO INNS.cNC., Fort worth, Texas. employed as a musician, hereby

authorize the American Federation of Musicians and the Fort Worth

Musicians Union, AFM Local 072, to represent me for the purpose of

collective bargaining, respecting rates of pay wages, hours of

employment,' or other conditions of employment,, in accordance. with

applicable law..

0

149
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Al4,6 AM FEDERATION OF MUSICIANS, L, . 72

I, Judy Lindsey, 1700 Parkridge Terrace, Arlington, 'bias 76012, emlpoyee

of METRO INNS, INC., Fort Worth, Texas, employed as a musician, hereby

authorize the AmeriCan Federation of Musicians and the Fort Worth Musicians

Union, AFM Local #72 to represent.me for the purpose of collective bargaining,

respecting rates of pay wages, hours of employment, or other conditions of

employment, in accordance with applicable law.
.

date

Et r 71:0"

,roi

n, ass N, - 7

7

S gria Ore

AO

150
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AMERICAN FEDERATION OF 1114tICIANS, LOCAL 72

I, Mark Anthony (RIEDERER), 230314onte Carle, 6, Arlington, Texas 16015,

employee of METRO INNS, INC., Fort Worth, Texas, employed as a musician,

hereby authorize.the American Federation of MuSiciSns and the Fort Worth

Musicians Union: AFM Local Ma, to represent me for the purpose,of

collective bargaining, respecting rates of pay wages, hours of employment,

or other conditions of employment, in accordance'with applicable law.

a to

151

signature

f
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AMERICAN FLOERATION OF MUSICIANS. LOCAL 72

I. John Hogan,

employee of MfTRO INNS, INC.. Fort Worth. Texas, employed as a musiciag,

hereby authorize the American kederation of Musicians and the Fort Worth

Musicians Union, AFM Local #72, to represent me for the purpose of

collective bargaining*, respecting rates of pay wa9es, hours of emplbythent,
At

or other ailditions of employment, in accordance with applicable law.

`AL

s.

152
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NA IMNAt LABOR REl ATIONS IIOARL4
CHARGE AGAINST EMPLOYER

.

RO MOT WHITE IN THIS SPACE

16-CAT- I I / 78

LTHe f*ett

8/1/84
4446 4 #14.#c #4,44#s ,4## #44.4 ,,,,,,,,, #4#4#.1 . , gl000 of Woo cff#1.2aff6 NOVA 111.g.3.01 fhlectAo 64. OH Aryaos014 *Nita li 444114.414NIA., tab..
A, #4.44,14.401 le AI 460.4N4

-f (HEN. OVA N A414464Sf rieOucro-aWa3.8440LeHT- _
.4"7'"'"'", METH() HOTELS. INC. Ind Mt.tfq
Entertainment swrvives, plc. (Joint F.,mployers) 4

+miesov.s

Ade-Itat, ,geryt toy steie /OP coalei
6060 N. Central Expwy., Suite 860

f Typo Cl kaososium,4 i lec Mt. Oett004.14. a
" Hotel

the 000.0 noNiNI Afpfoy444 n.4 ito#09446 of antj H toca#90,9 4-001 laacx 441.4.14011 4.41444 Ni. 4141414.4.1# rN eChall Ca) lulasclk(kl II)
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04o4A-4,44 44HAess1lA44.-4 T441-4.4004 No
John Randerfeld

,44^Ito latIA.c+ irtAktct a man
Hotel service

7,14) 363-9997

Ojows w irw #4446.#404 41. d 10 Isart 4-oNes wik.f.vslat 614444. IJAwd, dlNL piou s. eft

on or about August 2, 1984. the above named employers
digcrim.lnate(i dgAinst their, employees (members of The Judy-John
sand) as a r%ult of their activities on behalf of the below named
labor uzganization and to discourage,membership therein.

.0,
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Fort Worth Professional Musicians Association,. Local 72, AFM
Athmfif ri.evr And ',AID. 4...f,, eHN tad ZIP color 44) tcwwe

3458 Bluebonnet Circle, Ft. Worth, Texas 76109 927-8478

qb,
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American Federation Of Musicians
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Mr= AEZEEINEN/F

EIDLIZIAMLIBISLADIZOLIZIL33Mii

This document will serve as a Letter of Agreement between Texas

Flags LTD., a limited partnership of wt1ch Six Flags Over Texas, Inc. is

general Partner, herein referred to am *FLAW, manager and operator of

Sim Flags Over'Timms and ALLAN MORISSKY AND TEE DIXIELAND BAND, a group

o.f sissicims herein saferad to aa "ALLAN MORISLEV

1. Allan Norimey shall produce, present, and perform a roving

dixIammi band *haw at Flap during the 1984 mama hoginnixf=

May 6, 1981. with the last day being. Septestaer 3,-1984.

2- Allian Nerds shall providse-neosseary equip ecat to perform the

raving, abow.

3. Allan Massey perform Obe 9:30 a.a, to 5:30 p.m6 each

day.. PecOmmeemass rill. be at times add. locatLomma specified by /r

Flags. Mere will Imal no. performance on one dapper week to be

designated by Flags. Tile duration of each performance of the

show stall be between thirty (30) and forty-five (45) minutes in

4. Flags shall pay to Allan Moicissey an hourly rate of $6.00 per

member of the five (5) memiSer bard. In the event there is less

thb five members per show Six Flags shall pay $6.00 per or

lesS per band member missing. Band members will be paid for

eight (8) hours daily less forty-five (45) 411fputes for ]inch

break. The first check will be made available Friday, may /le

1984. Allan Morisaey shall,bear all payroll costs.

154
r
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5. Flag: shall have the option, at its sole discretion, to cancel

this Letter of Agnmenmnt with (2) weeks watt= notice by

g' ?d comp therefor, during the 1984 operating swum.

6. ALlam Moriamer stall bald Flags harmless of and from apy claims

ashertal by am employee of Allan ?Soria/say mi. from any claims

asserted by thin parties by moon of any ommtract, act of

asissicn by Allan Morissey, its agents, espeoyeea or other= for

whims is neepaainlip. FUrther, it is expressly undenstaxx1 and.

agnemt diet Morimmer agniMm focu itsiunifin amid, bb4t. glad

barmlassi fiat the conasquenpo of the negiig att pawkice ofFlagm

and the nogrnegLigent cormkact of Allan. morissey.

7. A1.lan3 marisser AhaI1.. agh expenael. °Otte. neommwr

licenaes-, moats,. eart-141+f*hur or other authorizationic regained

in connection with the production of the dixialand band show,

including a Certificate of Insurance of Worker's Compensation

with statutory limits.

8. Allan morimsey agrees not to use the names Si °m Flags" or "Six

Flags over Texas or any deriviation thereof without the prior'

written consent of Flags.

9. Allan It rissey 9sisa.l.1 dress in wardrobe provided by Flags at

Flags' expense.
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10. Allan Morieeey's personnel shall be governed by the same rules

of ivreasal. conduct,. dress and grooming as are Flags' parsornal

mod. Allay Morimmor shellr tton. written request of Flags,

disioxitAnow the use of any of it:railcar/0es in connection with

the Shoats p 4 s of perfoommoot upom shoWing good cause

therefor.

11- All= Morimari shalL poorWe at Allan Niorissey's expense

suiblabe entatitotats for amen= bend membars« Sibetitatto

shalAT. ten gpsenmcbaribiseee ailistoe(perennels oonduct, dime

ame grorsdaF sae rugs perammoa. Flags hwar the

ri4Nt to, reject anr mbetMcate pomided by Allan Morismy upon

shewingpscodscamotterator.

Thell'amaameteriaLshall
im keepizay with. the desired: image of

Plage', such material to be anticlinal and approved by Plage prior

cansencesent of show production. /Allan Massey agrees the

fontent and performa nce of the shoo shell be infora, good

taste and shall jiyer
pLOfaMe obscen, or

objectionable material. Flags shall have the right to raise

reasonable objection as to coecatibility with the hinge and

ark as a fendly-oriented asusenent center,reputation of the p

and Alan horissey shall upon notice by Flags delete any

material which Flags considered objectionable, ,profane or

obscene.

I
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Flags a: all at all times have the right of final approval as to

form and content of all shows performed by Allan Norimaey.

Z WErNaqS MUM. r the. parties he veto have duZy executed and

affised tteiz hands oil:, thee day* and year hereon written.

ALI.= Fbrizsay

DriCEELADD,

157
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TEXAS FLAGS L.
Elf S,X PUGS (MR =CAS,: DC.

GeneraL Partner

ay,
tt

Vim President is General.
Manage C

"6,
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ymOND M. HAIR, JR.
99de,1 94. (11,Nt

92142411
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BORT ORIN P NOFESSIONAL CIUSICIANS SSOCIATION

3458 BLUEBONNET CIRCLE FORT WORTH. TEXAS ?BIBS

Six Flags Over Texas, Inc.;

O. S. Corporation Company
Littlefield Building
Austin, Texas 78701

C.entlemen:

Alepr.1 16, 19114

Certified Mail

1P

This letter is to be considered formarnotice and as a formal demand
that you recognize the Fort worth Professional Musicians Association

as the exclusive bargaining agent'for all mustcianS who perform musical
services at Six Flags Over Texas, and that you immediately bargain
with respeiwt to all mandatory bargaining subjects in connection with
such musicians' present and future employment by Six Flags Over Texas,
Inc., and Texas Flags, LTD.

This is to be considered an ongoing demand.

I will' he available to meet with your representatives at 1:00 P. M.,
A.9ust. tO, 1984, of 1450 Blue Bonnet Lircle, Fort Worth, Texas. if Mir

Tim4, and location are inconvenient, please contact us before August 24,

14/34,

Very truly yours,

kdrnond M Bair, J1., President

Fort Worth Professional Musicians
Association, Local //, A. F, of M.

/411H/hd

NA 1 4 tile UlliVereal Language of kilankinch
1111110.44 iF4'44..1/7

158
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SIX FilAti
OVER TEXAS

Fort Worth Professional
Musicians Associatiol,
3458 Bluebonnet Cir!-
Ft. Worth, TX 76109

Dear Mr. Hair,

Augast.24, 1984
4r,

Please be advised that we will not be attending your
/requested meeting, as Six Flags Over Texan dpes not at
this ttmc carry any musicians on uur payroll, nor do
we plan on doing so in the future. Wade/ens are either

/ provided by the appearing name entertainment themselves
(per contract) Cr on a group contact beis.

LC/bh

159

Sincerely,

Administration
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SepteMber 25, 1984

Honorable William L. Clay, Chairman
Subcommittee on Labor - Management Relations
Committee on Education and Labor
United States Nouse of Representatives
Washington, D.C. 20515

Dear Chairman Clay: .

On behalf of the Actors Equity Association, a union of
I over 30,000 professional actors. singers, dancers and
stage managers who work in the *live' dramatic and
musical theater, Y write to state our vigorous support

m for the Performing Arts Labor Relations Amendments
(H.R. 1758 and H.R. 5107).

ador t rstrtItio

However, becauselof the nature of the live, they
business,' the need for the amendme t to section 8(f) of
the National Labor Relations Act RA), which would be
made by section 3(a) of the bi , is of ftrticular
urgency, This 'amendment to the NL would extend to the
live entertainment industry the 'same procedures now
accorded to the construction industry with regard to
pre-hire end union shop agreements.

I believe this is wholly justifis1 and in accordance
with national policy. The members of the Actors Equity
Association and their employers face the same employment
patterns which exist in the construction industry and
led to the 1959 Landrum-Griffin amendment o seetitin
8(f) of the NLRA. Employment is largely Casual and
usually of very short duration. The length of
professional performer' employment in the thlater most
often depends on the box office appeal of the production
in which he or she appears. Many plays and musical
productions close the day after they o r shortly
thereafter. Most jobs therefore are o le than JO
days duration.

Because of the short term life of most enterprises in
the theatre industry the use of the pre-hire agreement
is vital if ne d predictability and stability in
employer-employee lotions is to be achieved.

a

rir
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er
As you may know, Ihu L gue of New York T}leatros and
Producers - National Association of Legitimate Theatres
Cttle largest association of producers and thaatir ountors
in tbe United States) supported similar amendments to

711

section 8(f) of the bILRA in hearings before
your committee ill 1966 and 1977. This legislation is
badly needed.

Current;)1rovisions of the NLRA are clearly at odds with
the re titles and long standing labor relations
practices in the live theaters... Enactment of the
amendment to section 9(f) as contemplated in H.R. 1158
and H.R. 5107 would be a major step towards improving
labor-management relations in the theater.

I would appreciate it if this letter were included in
the hearing record on H.R. 1758 and HR. 5107.

Az/it

3

neerely.

Alan Eisenberg
-Executive Secretary

I



The Honorable William Clay, Chairman
Subcommittee on Labor
U. S. Hobse of Representatives'
Washington, D. C. 20515

Gear Congrestman..Clay:

Our names are Willie Nelson, Paul En
Payne, Grady Martin, and Mickey Raph
years, provided its serv"ces in perf
and many foreign countries under the
are members Of American Federation o
Texas, Fort Worth, 'Texas, Nashville,

ffe 'is _very difficult for most mu

and our familiek in this professi
with those who employ us.

lisp, Bee Spears, Bobby Nelson, Jody
. Our group has, for a number of

rmances throughout the United States
name "WILLIE NELSON AND FAMILY ". WO
Musicians Locals located in Austin,
Tennessee,:and Los Angeles, California.

clans. If we are toisupport ourselves
, we need to be able to bargain collectively

We support Senate Bill 281 and House Resolution'g107 which would assure that
musicians'have this right, and.we urge the Congress to adopt this legislation.

Werespectfully request-this statement be included in the ,documents under
considerationAuring the forthcoming Subcommittee hearing respecting this
legislation. .

A
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A-INATIONAI. ASSOCIATION OF ORCHESTRA LEADERS,
New York, NY, September 14, 1984.

(Aingreesinan WI laws. L. CLAY,
Chuirnian, Subcommittee on Labor Management Relations, Room 2451 Rayburn

House Ofrwe Building. Washington, DC
Drste CONGRESSMAN: I represent the National Association of Orchestra Leaders

(NAOL) whose members since 1959 include 8000 musicians comprising
11) Orchestra leaders4employees of musicians);
(2) Pertnenships-co-ops (self-employed musical groups);
(3) Singles (individual musicians who always perform alone);
(4) Contractors (usually a performing member of an orchestra (See Group No. 1

above who for agreed extra-pay, hires musicians for t, involved orchestra leader
employer), and

(5) Supervisors (of musician) within the meaning delinea in the Act.
74 The basic problems confronting the American Federal n of Musicians and its

Locals were decided in the following leading cases which as etg 200 were:
Bartels v. Birmingham, (1947) 332 U.S. 126, 67 S.Ct. 1547.
Carroll v. American Federation of Musicians, 295 F.2d 484, 4S6 (2 Cir. 1961).
Carroll ,et al. v. American Federatiokof Musicians of the .S. and Can. et al.,

(C.A. 2, 1967) 372 F. 2d 155.
Carroll v. Associated Musicians of Greater New York, 183 F. upp. 636 (S.D. N.Y.

1960); affirmed 284 F.2d 91.
Chicago Federation of Musicians, Loial 10, Etc., 153 INTLR13.68.
Claim of Miller, Appeal of Amigone, (1941) 262 APp,, Div. 3845, 29 .Y.S. 2d 51.
Cutler v. American Federation of Musicians of U.S. Sr Can., (C.A. 1963)1316 F.2d

546 ce,rt. den. :375 U.S. 941;84 S.Ct. 346.
Cutler v. United States, (1960) 180 F. Supp. 360.
Mark Hopkins Inc. v. Cal. Emp. Etc. Corn., (1948) 86 C.A. 2d .

Orchestra Leaders v. Musical Society, (U.S.D.C. E.D.PA., 19627
L5

49
Peop v. Grier, (1942) 53 C.A. Supp. 2d 841, 120 P.2d 207.
Well ms v., U.S.. (C.A. 7, 1942) 126 F. 24 129.
Don Glasser, NATL. Assn. Orch. Ldrs. v. AFM, (1966) 165 NLRB 110.
Hilton et al. v. NLRB-AFM LOCAL #468, (1982) 2d Cir. C.A.
Orchestra Leaders v. AFM Local 602, 225 NLRB No. 74contempt. \
Orchestra Leaders v. AFM Local/ #802, 126 NLRB 29Court enforced.
My client, in addition, participated in some 200 NLRB cases wherein the Board in

(the vast majority of these cases, ruled in favor of the Association and also found'
that orchestra leaders, partnerships, singles were independent contractors.

Since 1964 the AFM bas, by ten Bills presented to Congress, vainly sought to re-
verse some of the leading cases listed above as well as practically all of the 200
NLRB cases referred to kbove.

In other words, the AFM has, since 1964 tried unsuothessfully to obtain from Con-
gress substantially the same new legislation as it now seeks by S.'281 and H.R. 5107.
More bluntly the AFM stands' before Congress as a loser habituated in that role by
ten previous failures. They were: H.R. 11238, May 13, 1964; H.R. 8441, July 20, 1977;
H.R. 7401, May 20, 1980; H.R. 7402, May 2Q, 1980; H.R. , 4376, August 4, 1981; H.R.
4377, August- 4, 1981; S. 2926, September 8, 1982; H.R. 4377, August 4, 1981; S. 2925,
September 17, 1982; H.R. 1758, September 1983; S. 281, September 1983.

For the reasons set forth below, we argue that it should continue to fail with re-
spect to S. 281 and H.R. 5107.

Enactment of those two bills would mean (among other things) as Ned H. Guthrie
AFM's National Legislative Director admitted in a letter dated February 25, 1983:
"All musicians.. including the leader-contractor will be employees of the
business entity sils;nirchases their services."

Orchestra leaders, co-ops, singles and contractors whom State and Federal Courts
recognize as independent contractors become employees.

by the mere magic of new legislation, the meaning of words (established by hun-
dreds of cases since 1959) is .radically changed to serve AFM's purposes. What is
more. important is that the constitutional rights of hundreds of orchestra leader em-
ployee, co-ope, singles and contractors-independent contractors are arbitrarily repu-
diated by the stroke of the legislative pens. Congress after much debate defined or
implied the ,standard ,gal meaning of words like "employee," "employer" and "in-
dependent contractor, By the almost thoughtless device of now changing the mean-
ing of these words, approved Icy Congi\ss and the Courts (State and Federal) the
AFM presumes to junk long standard meanings to minister to AFM laziness about
trying to persuade musicians to join AFM or its locals.

ft 3



159

After Representative Thompson introduced 41.R. 8441, AFM solicited cosponsor-
ship from Senator Javits. The latter phoned NAOL asking for its views on that Bill.
Mr. Peterson wrote to the Senator a 8-page letter with exhibits, exPliei op-
position to H.R. 8441 (practically identical with till/`BM now under * tion).
The Senator, as a result, refused to sponsor the AFM Bill

One of the arguments used by ABM in its advocacy of 5.281 is the mistakenly
alleged similarity of S.281 with the exceptions written into the Act representing the
construction and the garment industries. Mere reading of the relevant part of the
Act (Section "(e)") dispels the alleged similarity. Further to equate the music indus-
try with the construction and garment trades and industry is utter nonsense be-
cause construction and garment trade unions (unlike the AFM whose members
prise for the most (al orchestra leader employers; (b) music contractors; (c), supervi-
sors; (d) groups that are equal partners and (e) singles-all independent contractors)
Rio not have as members, independent contractors such as that we describe above,
i.e. employers, contractors, supervisors, partnerships.

Further, the AFM in an admission against its interests, admits that the intent of
these Bills is to -change the status of their member independent contractors and ,
non-member independent contractors to that of employees,-for Page 4 of each Bill
asks that "any individual having the status of an-independent tractor who is en-
gaged to perform musical services shall be included in the term, ployee'."

This Association is not alone in our efforts to combat this self union plea
for special privileges. The following National Associations also voice th opposition
to S.281 and H.R. 5107 and are presenting their opposition papers to the Committee
within the next two weeks, Opposing Associations include:

The American Hotel and Motel Association, the National. Licensed Beverage Mao-
ciation, the National Restaurant Association, the International Theatrical Agents
Association, the Right To Work Committee, the Outdoor Amusement Business Asso-
ciation, the National Ballroom and Entertainment Association, the American Motel
Inns Inc.. the American Association of Clubs, the Conference of Personal Managers,
the Allied Musicians' Union, the American Musicians'Union.

There will be a large number of State and Regional Associations that will be sub-
mitting opposing position papers.

The proponents of the bills, the present and the past ill-fated bills, when testifying
before the House Labor-Management Relations Sub-Committee in H.R. 8441, said
among other th'ings, that the industry as "been attacked by confused Labor
Board Investigators."

The Musicians' Union was not alone in its criticism of the National Labor Rela-
tions Board, particularly the General Counsel and his staff. The National Associa-
tion of Orchestra Leaders when attempting to compel the then General Counsel,
Mr. William A. Lubbers to follow the rules as they concern charges filed against the
parent AFM and its many locals, is Associates advised that we should got file too
many charges and "give the, union a chance to straighten up its act" Despite the
fact that charges have been held in abeyance in Mr. Lubbers' office, as long as three
years, we argued then with Mr. -Lubbers' associates, that they were providing spe-
cial and unusual relief to the Musicians' Union whenever they "plea bargain."

One incident stands out and that is at the time Region *V/ recommended crimi-
nal contempt and was about to proceed to enforce contempt But Mr. Lubbers or-
dered the entire file to be sent to his office who then permitted the President, the
Secretary and Treasurer of the AFM's largest local, that local's attorney and the
parent's attorney to visit Washington and "plea bargain" which was granted. Our.
request to visit Washington was denied. The result? An informal Settlement. Time
and time again Mr. Lubbers and his associates have laid out the "red carpet" for
the Musicians' Union's officials and their attorneys. As recent as May of this year,

,4.the attorney representing a west coast local was invited to the General Counsel's
office to discuss a charge that this Association filed. This Association was not so in-
vited, The Association advises that its files showing that Mr. Lubbers and his Asso-
ciates hate violated the rules in many instances.

Then, the most flagrant abuse by the General Counsel and his Associates resulted
in a Settlement favotable to the union despite the fact that complaints were issued
in 50 cases, consolidated, bearing dates were set throughout various principal cities.
Mr. Raymond Green, Attorney Region #2, New York was assigned to try these con-
solidated cases nationwide. However, before Mr. Green aria a member of the Asso-
ciation were to travel to the various cities where the hearings would be held, the
General bounsel ordered the complete file sent to Washin? ton and after months of
delay, refused to issue complaints but rather over our objections, issued a "Settle-
ment Agreement" later called an "understanding," to which the Association refused
to be a party.
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Thaw are merely soma of the lusts-hoes' where the Alsociation can show that
ittere,was something amble in the General Counsel's office.'

At the apprlopriats time, NAOL will be prepared to offer these files for the consid-
alnico of the Committee.

Respectfully submitted. 1 .
Gomm P. Smnsttn.,

Counsel, NAOL
1.

a
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National Association of Orchestra Leaders

3411AtIropaUteutChie0hwiYod.A.Y.1042012013,4497

ATTINTION1 1
.AL; KLYNEAPOLI3 ,42. BOTEIS, INNS:LOUNGES,

CLUBS AND AW. PD2CBAS4741 CI MUSIC

NAZIOSAI LABOR/lax:IONS BOARD TOnss MINNZAPOLIS MVSICIAWS4 UNION LOCAL-#71

The sapolis Refion of the National Labor Relations Board, following inves-

tigati n of a NatiOnal Libor Relations Ioard charge filed by this Association,

deei d that Minneapolis Musicilthe' Union LoosI)073 violated U.S. labor law and

the local to aim= NLAISSettlesent Agresient and Notice or race e-

al. lather than race a trialf the Union President signed the NLRB Settle-

i'eint Agreement and Notice stipuleting that the union will riot. otin-take env

aotion Mini: our member orchestra leader Wavne Swenson and has croup, hose
. trade name is X15, ;r any other musical motto like Swanion's XL bicault suet

. Copy of the SIRE chars

and NLRB Notice attached.

It all began, when the union learned that Daft'e a popular Minneapolis Restaur-

ant and nits spot contracted for the services of the Wayne Swenlon 45 who are

mot members of the Union. The Union then began what it believed was "informa-

tional picketing" when it learned that the Wayne Swanson. X.1.5 were net 'embers

of the Union.

Shortly after the picketing began, Swanson Complained to this Association, the

New Tork City based office or the National Association.of Orchestra Leaders.

We then filed an %LIB Curse againstthe Union alleging that the picksting_was

unlawful because Swanson and the members or 7:15 are not tmolovees but are

emmloved tensor.' (independent contractors) and as such, the picketing was un-

lavful and the NLRB agreed with us. New, this NLRB decision is broad and,ef:

fective because the rlio^ wAs co:oe:11'd to Acre, that it will nct arch vickl

kg1,4ujira45,1zszigzwaj,143_21=a16eLA= buyers of_2;a1: contrectLL
the sc-vi-es et_ non-terber self-eLtloyed (indioenden., contractors: musicians ::

pon-rerty orchestra leader enclosers.

4.1
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As a result, el: buyers of susic in Minneapolis and St. Paul and those located
in ruel'ounding counties can 112w contract for the services of mon-seMber smsi-
ciani like the Wayne Swanson X15 and non-sember orchestra leader employers
without being threatened with Musicians' Dillon boycott or picketing. !Were
of music have always bad that right.

If the MUsicians. Tnion again indulges in such unlawful activities it will
surfer severe NL.P.3 penalties as prescribed by law.

If there are any questions concerning this broad National Labor Relations Boar!.
Ruling or, encounter any problems witla.the Musicians' Union, let us know.

Sincerely your

CHARLES PL:ZR Treasurer

167
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NOTICE TO

EMPLOYEES AND MEMBERS
POSTED PURSUANT TO A SETTLEMENT AGREEMENT

APPROVED BY A REGIONAL DIRECTOR OF THE
. NATIONAL LABOR RELATIONS BOARD

AN AGENCY OP THE UNITED STATES GOVERNAtENT

wE WILL NOT picket or *titan to picket Dion located al an Hennepin
Avenue, MinnelpOlit, Minnesota or stay other person wigasid in con1nletce or in en
industry *If ectng commerce 'where the purpose of such pleketing Is to force or
compel DUFF" to caste utilizing the services of or etas* doing business with the
musical group lowsin is "Xl. 3" or any other person engaged in =grimace or in an
, neiuslry affecting commerce.

WE WILL NOT picket or cause to be picketed the musical group "XL 3" or any other
employee ae self- employed person for the purpose of forcing or requiring members
of "XL 1" or any other person gaged in commie:cis or in industries affecting
commerce to join or become reins ted in our Union.

MINNEAPOLIS MUSICIANS ASSOCIATION,
LOCAL 73, AMERICAN FEVERATION OF
MUSICIANS

il.abcfr Organizatio

r")
Dared: / --15- By1

(Name

THIS IS AN OFFICIAL NOTICE AND MUST NOT SE DEFACED SY ANYONE

- :r -0-'3'7 DOCIES' ,of 53 tOn SIPCO/kit q/y1 dm* of oosima and must not be aife,so

-:?.r- 7, a'. 'I 3'e- a' ^y 7.o..es1,r34-, eo,set,-,,i r" (some or COITIChllaCe tv-ov,s,,3-1 may Si ZIel'el

9; a = s e 1.4. toe** 12
3,0,,3 S Fes, a P.

0."elogoo *We SS 001
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-.. .aotit .
1164 Ito. m-4,161IPInICI rums or Ammo*

,RATHRIAL LAO* SELAIWAS MAID

CHARGE AGAINST LABOR ORGANIZATION OR In AGENTS '

S TILIC Tiara l'ilo sr .44,...ot 4 rover, 11 '$1. olo.rt sod so adAtal000l
gory few 4$144. 4.441 aid ems* .fmal omill Is i f .46.

NL11 0.0~1 14.eior lio 6. Nov.. to sir .414grtf 444446
,malift *esal.ed 11. te .....444.

DO I.0 ORIN I$ ¶MS S C
"" 141,84c930

IrtrAy*
Lug. 20, 98

I. LASOR 01110647.*T10.4 o TT* Aarsys 4641,011.. If11111 etiftliCE s geoccory

114si cianst Association AY2 !soil 473
.

a ...Li.p....... 4. Glow,
Robert W. '21gelow

0. PIN.. 14

333-820
. A/,... cs...... elri. Siht - ZIP **141
127 Xorth BilFsath St:vitt, Winnespolis, Xn. *03
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e... teif 1.11.. rattle**. ant 4101 15164 rutl*** 146i**orr wiiiis J. suosia**1 6* AM

Iowa if 6.1 Gists* ID* pusaffis .. w Wm. soma% 6666 ik me& Smut 66041. *. Omsk
840.11

Within six somas past, the above-nand labor organisation by its
officers, agents and representatives, thrsotsnad, sosresd and re..
strained =players angaged in cassavas and in an industry affocting
aosseroe when, thashjact thereof is to force Or noir* orchestra
leader-employers and self -espial-ad persons to join a labor organisa-
tion, with the rorthsr obfbot thereof is to force parsons to amiss
ning business with persons who are not sasbors of a labor organisa-
tion; and to force possess to =tar into a agreement in violation of
Section 8(a) of the Lot.

2y tbs.. and other acts the above santionsd organisation violated
Bootion 8(11)(4)(11)(A)(3)'of the Lot.

N os. .l Um
Don's

41. nee. 41..

1.es of Plmi Leal 44 C6441. dsi. $4.". '14 air ..1.1

829 Zaaniprin, Xionaapolls,' 2n. fc403
Fail4t Are...$44.0 le
C.01.11

lobt. XaXasara
Ts.. Jet Lmlittaimigat Ironer', roe. 4.1
'AneVitaarant -10121S0

latittircipalf= . San 4.is

iii11312.111t

, *v. f t row
s..47d
=known

L Nil MONO I Pam fIliag Mary
IstinnAl AssocsiatIon of Orchestra Leaders

I. 1,1411 44 P4rry Mks n go Mr.'. Ur*. Sr.. 464 EP awls)
34 listrcpolitan Oval, ism Turk, .T. 10462

IL Tale Ni .
212

$414947
13- DECLAR ON

-,
*whiles t !lba lib. ..1. 4 lot lit ....M .S. khotis an .* Ors 'foal .1 or la...44s .44 1.11L.,..............

freaeorar
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David M. Rabban
727. East. 26th St.

Austin, Texas 78705

.October 2, 1984

A

Honorable William Clay
Chairman, Subcommittee on

Labor-Management Relations
U.S. House of Representatives
Washington, D.C. 20515.

Dear Mr. Chairman:

I write to support H.R. 3291 because I believe that the
Yeshiva decision unfairly deprives faculty members of their
right to the most fundamental protection of American labor
law:

I teach courses in labor law and in law and higher
education at the University of Texas School of Law, where I am
an Assistant Professor. From 1976 through 1982, I was a staff
attorney for the American Association of University Professors.
(AAUP), serving first as Associate Counsel and subsequently as
Counsel. My primary responsibilities at the AAUP involved
issues of academic freedom and terpre, and related
constitutional questions under the First and Fourteenth
Amendments. I also dealt with organizational and legal matters
concerning collective bargaining by faculty members. From 1974
to 1976, I worked in a law firm whose clients included various
unions of professional and public employees. 1 base my support
of H.R. 3291 on my prior experience as a lawyer representing
professional employees in labor as well as nonlabor matters,
and.on my current research intathe history and Practice of
collective baaining by profAisional exrployeee.

H.R, 3291, by amending section 2(11) of the National Labor
Relations Act to permit collective bargaining by faculty
members, would reverse the unprecedented and ill-conceived
Aedision by a bare majority of the United States Supreme Court
in NLRB v. Yeshiva University, and restore the original intent
of Cfle Taft-Hartley Amendments. NLRB and judicial decisions
between the passage of the Wagner Act and 1980 reveal that the
Yeshiva decision was the first case ever to exclude a large
group of professional employees from the protection of the
NLRA. The legislative history Of the Taft-Hartley Amendments
makes clear that the definition of the term "professional
employee" in section 2(12), combined with the proviso in

0
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section 9(b)(1) governing unit determinations by professional
employees, together were intended to preclude the mass
exclusion of professional employees that the Supreme Court

mandated in Yeshiva. Indeed, the Congress that passed the
Taft-Hartley Amendments, in refusing to extend the exclusion of

,
supervisors to cover professional employees as well, rejected
arguments analogous to those accepted by the Supreme Court

majority in Yeshiva.

Even more striking than the radical departure of the

Yeshiva decision from legal precedents-and legislative history

. is that virtually all academic scholarship on the natureipf

professional employment contradicts the designation of faculty
members as managers made by the Supreme Court majority.
Historians and sociologists of the professions typically
distinguish between professional and managerial positions in

"professional bureaucracies." Professionals function as

colleagues and identify more with,their pccupations than with

the organization that employs then. Managers, by contrast,
identify primarily with the organization and work within a

hierarchical structure. Some professionals. such as deans in

universities and medical administrators in hospitals, may

become managers, but people performing the organization's basic
professional functions, such as faculty members and practicing
physicians, compOse a distinct group of professional employees

who are not managers. -\

lhe unique functions of faculty members in universities,

moreover, highlight the basic distinction between professional .

and managerial work. Faculty members ire expected to engage in

free intellectual inquiry, which requira the autonomy and
collegiality professionals typically seek. A major purpose of

academic freedom, is to insure faculty independence from the

sources of economic and bureaucratic power in a university.

fact, most faculty members attracted to unions, like their
counterparts in other professions, have viewed collective
bargaining as a means of insuring and protecting their
responsibilities and prerogatives as professional 'employees.

The danger of divided loyalty between an employer and a union,

_which has led to the exclusion of supervisors and managers from

the definition of an employee in the NLRA, does not apply to

faculty members because their loyalties are to the traditions

of their profession.

Collective bargaining by professional employees need not

and, in many instances, should not mimic.the structure of

collective bargaining that has arisen in the industrial

I
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.sector. 'Both the majority and dissenting opinions in the
Yeshiva decision emphasized the difficultsies in applyinglothe
industrial model of labor relations to the professional
setting. Recognizing the differenCes between professional and
nonprofessional employment, the framers of the Taft-Hartley Act
created a special rule for determining the appropriate
bargaining unit for professional employees. Perhaps additional
considerations governing professional employment should be
included in the NLRA or in rules developed by the NLRB, just as
state regulation of collective bargaining in Che.public sector
has accommodated traditional forms of collective bargaining to
the special characteristics of public employment. But the
differences between industrial and professional employment do
not provide a legitimate rationale for excluding a large group
of professional employees from the fundamental protections of
to NLRA.

Congress explicitly provided in the Taft-Hartley
Amendments that professional employees could bargain
collectively under the NLRA. Until the Yeshiva decision, the
NLRB and the courts had uniformly rejected attempts to exclude
groupssOf professional employees from the Act's definition of
an employee. The majority opinion in Yeshiva presents a threat

AM to collective bargaining by other professional employees, who
may Inappropriately be designated as managers at the very time
that they have become an increasingly large proportion of the
American work torce. It is important for Congress to reaffirm./
its commitment to the express policy of the NLRA: "encouraging
the practice and procedure-Of collective bargaining and

. . .

protecting the exercise by workers of full freedom of
association, self-organization, and designation of
epresehtatives of their own choosing . . ." Passage of

. 3291 would demonstrate that commitment.

Respectfully submitted,

Di..J 41. 44
David M. Rabaan

A
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AMERICAN COUNCIL o EDUCATIC
Moon d Govommrleoi

I

October 2, 1984

The Honorable William L. Clay, Chairman
Subcomeittee on Labor-Management Relations
Committee on Education and Labor
U.S. House of Representatives
2451 Rayburn House Office Building
Washington, DC 20515

Re
Dear Mr. Chaiman: .R. 3291'

On behalf of the American Council
on Educat4on. an association

representing over 1,700 colleges,
universities, 4nd other organizations inhigher education, we appreciate this opportunity to comment on H.R. 3291, abill which would Medd section 2(11) of the National Labor Relations Act byexcluding faculty members in educational institutions from the definition ofeanagerial or supervisory employees.

We hereby request that our letter beincluded in the hearing record
for this proposed, legislation.

Oackoround and Analysis -

Thediegeonal Labor Relations Act ("the Act*) excludes from its'coverage inerduttwho are "supervisors." The term "supecOsor" is definedin sec. 2(11) of Act as:

any individual having authority, in'the
interest of the employer, to_

hire, transfer, suspend, lay off, recall, promote, discharge, assign,reward, or discipline other
employees, or responsibly to direct tbesi,or to adjust their grievancet,

or effectively to recommend such action,if in connection with the foregoing the exercise of such authority isnot of a merely routine or clerical
hature,,hut requires the use ofindependent judgment,

IThe Act itself does not, specifically Cefine the tgrm "managerial" or excludeA from Its coverage individuals who have "menagerie" status. However, it has:been established by decisions of the National Labor Relations Board ("the`Board") and by judicial precedent that managerial employees are excluded fromthe Act's coverage.

M.R. 3291 mould amend the Act's definition of the term "supervisot,
by inserting the following

language immediately before the period at the endof the existing definition:
`except that no faculty member or group of facultymembers in any educational

institution shall be deemed tg.be managerial or sup-ervisory employees solely because the faculty member or group Of faculty mem...,ners participate InAecisions with respect to courses, curriculum, personnel,budget or other matters oreducational
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This proposed legislation is designed to overturn the Supreme Court's
February 20, 1980. decision in N.L.R.B. v. Yeshiva University, 444 U.S. 672(1980). In Yeshiva, the Court held that by-Virtue of the authority they exer-
cise in academic matters, faculty members at Yeshiva University were Managerial
employees excluded from the Coverage of the Act. In so holding, the Court
statedr

The controlling consideration in this case is that the faculty of
Yeshiva University exercise authority which in any other context un-
questionably would be managerial. Their authority in academic matters
is absolute. They decide what courses will be offered, when they will
be scheduled, and to whom they will be taught. They debate and deter-
mine teaching methods, grading ooliCies,, and matriculation standards.
They effectively decide which students will be admitted, retained, and
graduated. On occasion their views have determined the size of the
student body, the tuition to be charged, and the location of a school.
When one considers the function of a university, it is difficult to
imagine decisions More managerial than these. To the extent that the
industrial Analogy applies, the faculty' determines within each school
the product to be produced, the terms upon which it will be offered,
and the customers who will be served. (444 U.S. AT 686.)

The Court noted that the record showed that the faculty members also
play a,Predominant role in fittalty hiring. tenure, sabbaticals, termination,
and promotion. The Court stated that such decisions haye'both managerial and
supervisory characteristics. However, the Court further stated that "(slince
we do not reach the question of supervisory Sir.

at 68, n. 23. Th Court

us, we oiled not rely primarily
on these features of faculty authority." 444
concluded by carefully pointing out that it was not creating a blanket ule

.S

applicable to all institutions of higher learning and that "Where thus may be
institutions of higher learning unlike Yeshiva where the faculty are entirely
or predominantly nonmanagerial.' 444 U.S. at 690, n. 31.

Commentary

Bgth the Act's specific exclusion for'"supervisors".and the judicially
implied exclusion for "managerial employees"

stem from the same basic policy
concern: that an employer is entitled to the undivided loyalty of those of its
employees who formulate and effectuate management policies. To amend that
policy along the lines suggested by H.R. 3291 could disrupt the system of
shared authority by which most "mature" private institutions of higher educe-.
Lion are operated.

Consistent with the Supreme Court's admonition that faculty at insti-
tutions of higher education are not automatically to be deemed managerial, both
the Board and varlous federal courts have applied the Yeshiva decision on a
case-by-case basis. Where the evidence has conclusiveliiiiiblished that
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academic policies are foceulated and implemented by faculty, the faculty mem-

bers have been held to be managers. inhere such evidence is lacking, the mana-

gerial exclusion has been held not to apply. Thus, although there have been

cases where the Board has found the faculty to be managers, in the following

cases f 1 ers were found not to possess the authority granted to
faculty eshiva and, hence, were held not to be managers: Bradford College,

261 NLRB 5 (1 2); Puerto Rico Junior College, 265 NLRB 72 (1982); Florida

Memorial College, 263 NL 8 ; ew s niversity, 265 NLRB 1239 (1982);

Loretto Heights College, 264 MLRB 1 (1982). The Board's decision in Loretto

Heights has recently been affirmed t U.S. Court of Appeals for the Tenth

Circuit. Loretto Nei hts College v N L. B., No..82-2332 (September 4, 1984).

As is evident from the a..ve cases, the Supreme Court's ruling in
Yeshiva has not resulted in till niform exclusion of fality Members from the
pro ion of the Act. Bathe consistent with its,prac ce in the industrial

sector, the Board has carefully evaluated the evidence in each case to deter-

mine whether the managerial exclusion should apply. H.R. 3291 would have the
Board abandon this reasoned evaluation of the evidence in each case in favor Of
a per se rule that all faculty Members must be found nonmanagerial and Odhsu-

perv-isory, even where suchfaculty members exercise determinative authority in

such fundamental matters curriculum, personnel, and budget. Since ny of

the top-level administrato at institutions of higher education,-such s Deans

and Presidents, are also faculty members, H.R. 3291 could .lad to the r cult
that an institution of higher education could be found totally devoid o any

supervisors ar managers.

If enacted, H.R. 3291 could undermine the system by which "mat re"

institutions of higher education in the United States traditionally hair been

governed. Under that system, institutions like Yeshiva have depended u .-on the
professional judgment of their faculties "to formulate and apply crucia poli-

cies constrained only by necessarily general institutional goals.' Yes iva

University, 444 U.S. at 689. In those cases where the Board has found acuity

members to be managers and/or supervisors, the evidence in the record h s re-
4ealed that the faculty plays a crucial role in establishing and impl' Ling a

broad range of educational, personnel, and financial policies. Thus, fa ulty

members have, on their own, developed. and implemented basic governance d cu-
ments and systems which endow the faculties with the responsibility of r nning

the institution.

The faculty senate and other collaborative mechanisms constitute a
unique environment for facilitating governance at colleges and-universities
which should be fostered, not impeded, by the Act. Faculty members in a

variety of cases have been found to exercise determinative control over budget,

student admissions and financial aid, curriculum, faculty and clerical hiring,

faculty promotion and tenure, faculty and clerical salaries, research and
fundraising activities, and design and selection of phySical facilities and

equipment. At these institutions, the faculty are, in a very evident sense,

the institution. The institution relies upon them to manage and.operate the

institution on both a day.to-day and long-term basis.
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Conclusion

04 . In short, an insiffiltion_pf h r education should have the same
I opportunity as othpr private emplo rs exclude*pprvisory and/or managerial

employees from a prospective toll bargaining 'unit. The unique nature of
.college and university faculties sand that the cast-by-case process of
determining whether a given faculty i comprised of supervisory.apd/orfreana -

'11
ItsIal employees should be given furt opportunity to develop. If this

ess fells to achieve the goals of National Labor Relations Act, we
""vpl'edge our support for a broadlbased st y of this Issue so that an equitable

and workable solution can be establis Kowever, it is our view that enact-
sent of H.R. 3291 in Its curran%forwro d be unwise and premature.

a.

lar truly yours,

cc: Members of the Subcommittee

SES:gfr
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ldon Elliot Steinbach
General Counsel
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FkIsialt 01TE-LIN

The Honorable*William L. Clay, Chairman
Subcannittee on iabor-lianagenent Relations t

bitraittee op Education and Labor
U.S. House of ,Representatives
Washington, DC 20515

Re:- H.R. 3291,

Dear Chairmn:
'

011 behtlf of daft'Sclieea of'Design, I would like to thank

yOur otIanittee for t o opportuhity to comment upon H.R. 3291 and

reqUest that the letter be made pare of the hearing record.

Kendall School of Design. was establishsd in 1928 as a memo-

riarto the renowned furniture dAsigner David Wolcott Kendall.

Over the ensuing 45 years, ft berate a trade andlechnical school

with an enrollment of approximately 350- students. 'In the add-

1070's Kendall underwent a dramatic transformation and today

offers Associate and EaellOaor of Elbe Arts degrees with majorkOn

furmiture design, interior design, illustration, line arts,

advertising design, graphic design, broadeaSt/video, environmental

design, and industrial design: 'A general academic program is also

included in the curriculum to supplement the major fields of study.

The School bas j} :t moved to a new campus.with enrollment of almogt

Yop.

r/

This brief description di the transformation of icendall is not..

\4irks-mted to your Committee as juSt.baell.ground information. Rather,

t is significmuit to the discussion of H.R. 3291 because the faculty

of Kendall guided the school .through this transition to an acaredited

degree-granting institution. In the process, the faculty were

instrirNlital in determining direction and policy of the school through

a variety of means, in luding nuMerods active faculty committees.

AS a result of the bole performed by faculty in the long --term

development of the school and because of their involvement in the

ongoing mdministration of the school. Kendall determined that the

,faculty's part leipation in-management functipne, was sufficient to

exclude INTTI from coverage of the National Labor Relations Act.
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ansequenZly, the School withdrew recognition of the Kendall Faculty
Association, MBAJNEA, as. the Zaculty representativel,in May, 1980.

porous proceedings before the National Labor Relations,Beard
were initiated by the Assodiation resulting in 17 days of hearings.
This "management isanar in still pending before the Board.

COntrary to the assertions of some, the Yeshiva decision does not
deprive an entire profession of the right to collective bargaining.
That fact is readily apparent from the recent Loretto Heights Coll
decision, referenced by other witnesses, whare the U.S. Court of ls
for the Tenth. Circuit upheld the Board's ruling that the faculty were not
managers. obviously, collective bargaining by faculties has not ceased
to exist, but is still underway at many colleges, and universities through-
out the country despite the Yeshiva decisions

The Yeshiva decision in reality did no more than apply the same
star rds for deternining.faculty management status that are used "...
in any other context..." (Yesava, 444 U.S. at 686) and conclude those
standards had been met. There Is no. indication of discriminatory" treat-
inept or unfairness in'any part of the decision.

Before the claims bf rampant repudiatiov of college bargaining-are
accepted at face value, the stringent standards of the Yeshiva decision
should be carefully reviewed. Fbr faculty to qualify as managers tinier
Yeshiva, a college must give its faculty rights of participation in
management that are unknown in Unionized private industries. Teachers
in such collegial institutions parfonn managerial functions that are
"beyond the wildest dramas" of trade unionMenhers and are frequently
in excess;of the participation of middle management xemvorate employees.

(liven the commitment to faculty partic ipation required from a
school under Yeshiva--not just owe, but ad an ongoing pblicy--it is
unrealistic to conclude that schogls would take that route simply to
avoid unionisation. By creating the collegial model,' a school actually
gives more rights to its faculty than are contained in the typical
bargainingsagreement.

Advocates of this bill are'not truly seeking equal treatment of
college faculty. Rather, this amendment would create a special category
for teachers that is not available to any other employee covered by
the Act. In short,, faculty prownenta profess to want only the same
collective bargaining rights as others, bui in reality seek mech more.
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If Vle changes ire made as propOsed in H.R. 3291, it is hard to'

detcuPdne how or if maeagerial status could be established at any

level in a colleke ar university. EVen in the Loretto Heights decision

,-fhere were program directors who tpught.courses and performed adminis-

trative duties, yet their managerial status was not even questidned.

Although the ccurt in Wretto
Heights onneluityd those people were

the,formula,tion'and
imprhmentation of acadomie

policy... ",
theirlsianagerial status would lie in, grave'doUbt under the

proposed arrest.
.

.

,

,

Proponents of the amendment ''play damn" the concern that divided

walties will be created by an adversarial bargiinimprelationship,

the threat.
tb,eellegiality in this countiy is very real. In

recognition of this dangert, the Yeshiva decision speeifically-aelcnowledged

that the potential
for'preblems was even greater in the college setting

than in private industry '

.,-

largo ilea:A*, of independence enjoyed by

y,Members Can' only increase the danger that

div,idept.19yalty will lead to those harns'that. the
,'

'WWII Utaditiolially has sought to prevent,'

4 - ,

44A-U.S. at 989.4390. .

4 .. 1,'
!.

1-flaAulity of this country desire to engage in the traditional

trade union' collective
bargaining proce,ss, they mat also be sub eft

to the hone stanciaitis for managerial status. Sueh-trade unieeisr

tpurver, 13as no plaee 1 the !!shared manageMent" of a mature, oolleglhl

inst i, ?Ili itil and the exist Jag-managerial exdjus
fen recognizes that .

necvssi t/,. _Consequently,
the current, standard nustl be retained and

H.R. 3291 rejected.

2

1

Respectfully your v,

KENDALL', !,i1CHLI4L'Aiiito.

Phyll I-Danielson

Pr*Prsitent
. ,
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