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OVERSIGHT HEARING ON MONITORING ACTIVI-
TIES OF THE OFFICE OF SPECIAL EDUCA-
TION AND REHABILITATION SERVICES

WEDNESDAY, AUGUST 1, 1984

Housk OF REPRESENTATIVES,
SUBCOMMITTEE ON SELECT EDUCATION,
CoMMITTEE ON EDUCATION AND LABOR,

Washington, DC.
The subcommittee met, pursuant to call, at 9:30 a.m., in room
2261, Rayburn House Building, Hon. Austin J. Murphy

(chairman of the subcommittee) presiding.

Members present: Representatives Murphy, Biaggi, Simon, Wil-
liams, Bartlett, Erlenborn, and McCain.

Steff present: Judith L. Wagner, staff consultant; David uith,

rofessional staff member; Tanya Rahall, staff’ assistant; and Pat
orrissey, minority counsel.

Mr. MureHy. Good morning. The Subcommittee on Select Educa-
tion oversight hearings on the Education of the Handicagped
Act in September of 1979 and on the Rehabilitation Act throughout
its long history.

This hearing is part of the process by which Congress learns
about the implementation, results, effectiveness and adequacy of its
past legislative efforts, includicg the policies implicit in its laws
and the programs and activities carried out under those laws.

The subject of this morning’s hearings is the monitoring activi-
ties of the Office of Special Education, and if we have time, reha-
bilitation services. These monitoring activities have been defined
by the subcommittee to include the Memorandum of Understand-
Ef between the Office of Civii Rights within the Department of

ucation and the Office of Special Education Programs. This
Memorandum was the subject of a similar hearing in 1980 and the
subcommittee is interested in the status of its implementation
since that time.

Monitoring activities are a critical part of the optimal function-
ing of any prosram, of course. Monitoring is conducted to ensure
that the intended objectives of Congress and responsible Federal
agency are beingxaccompiished.

A program which is not monitored properly stands as a risk not
only to the program beneficiaries, but also to the pr s bene-
factors and that is the American public who, through their tax dol-
lars, fund the let*og'rarms Failure to groperly monitor a Federal pro-
gram forces the public and its public servants into & very risky
guessing game.

(1)
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Instead of knowing whether a 11;"{;{,'1-&1:11 is being implemented
properly, we end up guessing whether or not it is achieving its ob-
Jjectives or any objectives. Once we begin guessing, our ability to ob-
Jectively determine the strengths and limitations of & program are
seriously at risk. -

Consiclering the nature of the two gr;grams we are di i
today and the vulnerability of the handicapped individuals affi
by those programs, we shoulu not, of course, take this risk.

Certainly there are limits to the time and resources that can and
should be devoted by congressional monitoring of any Federal pro-
gram. It would prove equally undesirable to overemphasize moni-
toring at the expense of the program itself. The challenge is to
design an optimum monitoring system that provides the Federal
agency with timely factual information concerning the nature of
program implementation. |

e are hopeful that the information that will be provided to us
today will address both the strengths and limitations of our moni-
toring activities under these two imgloar:ant p . The com-
bined budgets of the Education of the dicapped Act and the Re-
habilitation Act are approximateg §2.5 billion. Programs of this
magnitude and importance to handicapped individuals demand and
desrg;e a system of feedback that is adequately staffed and sup-
ported.

Our witnesses today will inciude representatives from the De-
partment of Education, as well as representatives from the disabil-
ity community. The Department of Education representatives will
summarize their activities, as well as comment specifically on the
memorandum of understanding, and the representatives from the
disability community will share with us their assessment of the im-

plementation of the Education of the Handicapped Act, including .

the memorandum of understanding. .

Our first panel of witnesses is made up of Mr. Frederick Wein-
traub, the Assistant Executive Director of the Council for Excep-
tional Children, Department of Governmental Relations and the
Chairman of the Coalition for Citirens with Developmental Disabil-
ities, Exdducational Task Force; as wall as Mr. Martin H. Gerry, an
g?to ey with the law firm of Pickard and Gerry, and the former

i
cationn _

Now, if the first two witnesses will take the witness stand. We
should have other Members of Congress. Here is my good col-
league, Mr. Bartlett, from Texas. If you gentlemen will suspend, we

ill ask Mr. Bartlett if he has his opening remarks prepared, and
Mr. Biaggi of New York.

Mr. Bartlett, I have a}read%given my opening statement.

Mr. BaArRTiETT. Thank you, Mr. Chairman.

I apologize for being late. It is, as well all know, it is a hectic
time during the session—during the legislative session.

I am looking forward to today’s hearing on the monitoring prac-
tices of the Office of Special Education and Rehabilitation Services.
The extensive reauthorization schedule which we have had has pre-
vented this subcommittee from learning more about the adminis-
trative practices of OSERS and, therefore, within that context, I
anticipate that today's hearing will be quite useful.

6
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Today is also the opportunity we have—the first opportunity we
have had to review the tenure of Mrs. Will, who has been Assistant
Secretary of Stpecial Education and Rehabilitation Services in the
Department of Education since May 1983. In 1 short year, under
my observation, Mrs. Will demonstrated clearly her concern for the
disabled and her ability to establish new priorities in legisiation
and resource allocations.

Mr. Chairman, I think at the beginning of this hearing in par-
ticular, as an oversight hearing, it is important that we stop and
think for a minute and I would begin, I suppose, by commending
Mrs. Madeleine Will for her unwavering determinsation and her
seemingli tireless efforts.

There have been come remarkable accomplishments during her
‘tenvre. Madeleine Will developed a comprehensive program to im-
prove the transition of handicapped youth and young adults from
school to work; she has worked to improve the availability to par-
ents and professionals of information on early intervention and
education of handicapped infants.

Mrs. Will also devel:ged an initiative to increase the employ-
ment of severely disabled individuals in competitive and supported
employment. Furthermore, she has appoin :hff)ecial assistant to
promote outreach to nts of handicapped children so that par-

ents might better understand both their rights and their responsi-

bilities under 94-142.

In an effort to overcome one of the major impediments to achiev-
ing her ﬁo&lb in rehabilitation in the area of economic incentives,
Mrs. Will invited to Washington 10 of the country’s leading econo-
mists to deal with the questions on the economics of health and dis-
ability to advise her. .

‘ This is also the first opportunity this subcommittee has had this
- session to learn about the Office for Civil Rights in the Department
of Education and particularly its efforts related to compliance and
to enforcement activities in elementary and secondary institutions.

I commend Mr. Singleton for the work of his office du 1983.
Now, according to information that I have received, in 1923, the
Office logged 610 section 504 complaints ’Fertammg to elementary
and secondary institutions and closed 790 of those complaints.
Given the overall number of complaints registered with your office
in 1983—which is 1,233—in the total number closed, 1,466, over
half of your enforcement activities are related to school- com-
plaints pertaining to the handicapped. o

A similar trend is reflected in compliance reviews initiated b
your office. Of the 165 compliance reviews initiated in 1983, 51 ad-
dressed the provision of a free, appropriate education for handi-
capped children and.youth. Moreover, of the 174 compliance re-
views completed, 47 addressed the provision of a free, appropriate
public education. ]

Again, I am looking forward during this hearing to learning
more about the monitoring practices of the Office of Special Educa-
tion and the Rehabilitation Services and the Office for Civil Rights.
This hearing, ! think, represents a unique chance for the public
and for the Congress to increase our understanding.

I appreciate the chairman's indulgence and I sincerely am glad
that we are having this hearing.

d
E

h



4

Mr. Mureny. Thank you very much, Mr. Bartlett.

Mr. Biaggi, do you have an opening statement?

Mr. Biacer. Yes, I do, Mr. Sﬁau'ma.n I would like to take this
opportunity to commend you for calling this oversight hearing to
examine the activities of the Department of Education in its moni-
toring of its programs for the handicapped. ‘

. Specifically, we are here to examire the working relationship be-
tween the two offices in the Department, the Special Education
Programs Office and the Office of Civil Rights, and learn how they
are discharging their responsibilities under the law.

‘What is disturbing is the fact that our initial research has re-
vealed that the memorandum of understanding which outlines how
these two offices will coordinate their responsibility under the law
is being ignored. Congress was clear in its intent that these pro-
ghrax?s should be aggressively monitored to assure compliance with

€ law.

We were also clear in our intent that these programs at ihe
State and local level be provided appropriate technics! assistance
in order to assure the provision of educational services to studeats.
What is not clear is how this intent is being carried out. .

It is both ironic and appropriate that today the House will con-
sider the Labor-HHS appropriations bill, which contains funding
for Public Law 94-142, and the Rehabilitation Act. This bill pro-
vides for $1.29 billion for handicapped education and $1.71 billion
for rehabilitation, both increases over last year's funding levels.
While funding is going up, monitoring of programs is going down.

While we are ready and willing to provide increased funding for
these programs, we must be equally as willing to assure that the
Nopartment is discharging its reeponsibilities under law through
the memorandum of understanding.

I know that my colleagues share my belief c.ad that we need to
encourage the best ement possible of these programs, given

‘the substantial Federal, State and local funds which are allocated
to the programs. Our purpose is to assure that the handicapped re-
ceive the educational services they are guaranteed under the law
and nothing less.

I look forward to today's testimony, Mr. Chairman, and hopeful-
ly, we will be able to assure all parties that the memorandum of
understanding an® congressional intent have been fully complied
with, and if not, why not, and if not, let’s make it happen.

Mr. Murrpay. Thank you very much, Mr. Biaggi.

Mr. Weintraub, you may proceed.

STATEMENTS OF FREDERICK J, WEINTRAUB, ASSISTANT EXECU-
TIVE DIRECTOR, ACCOMPANIED BY BRUCE A. RAMIREZ, AS-
SISTANT DIRECTOR, DEPARTMENT OF GOVERNMENTAL RELA-
TIONS, THE COUNCIL FOR EXCEPTIONAL CHILDREN; AND
MARTIN H. GERRY, ATTORNEY, PICKARD & GERRY

Mr. WeinTtrAus. Thank you, Mr. Murphy.

I would like to introduce Dr. Bruce Ramirez, who is the Assistant
Director of CEC's Department of Governmenta! Relations, who is
accompanying me today.

b



L

‘We thank you for the opportunity io appear before this pane! to
offer the views of the Consortium fcr Citizens with Developmental
Disabilities, Education Task Force, respecting the current status of
monitoring by the U.S. De ent of Education of State compli-
ance with both Public Law 94-142 and section 504.

The Consortium for Citizens with Developmental Disabilities,
CCDD, is composed of national organizations interested in the wel-
fare of persons with developmental disabilities. The organizations
joining in this statement tod&represent the majority of parents
and professionals concerned ut the issues of education of the
handicapped, and I will not go through that list. They are con-
tained in the statement. - ‘

Before I begin the formal part of the statement, I would like to
make two points. One is that we would hope that—we would share
with Mr. Bartlett our greatest respect for the Assistant Secretary,
Mrs. Will, and the Director of the Office of Special Education Pro-
grams, Dr. Cullar, in terms of their fundamental commitments to
handicapped children. I would hope that our comments today,
which may be critical of the problem, would not be seen directly as
critical or questioning their commitment.

Second, we would hope that our statement would not be seen as
a commitment to the past, and that is, that the answer to the prob-
lems is to return to the good old days of yesteryear. There we have
many questions about how good the days of yesteryear were and we
are concerned, not with the return .o old practices, but the ques-
tion of how do we have and establish a quality program of monitor-
ing of our Federal lews.

ince the inauguration of Public Law 94-142, many of our orga-
nizations have worked with the Federal agencies and with the field
toward the achievement of a fair balanced, and effective monitor-
ing system to achieve compliance under Public Law 84-142. We
wish to discuss the current status of the Federal aspect of that
monitoring for compliance today.

The Department of Education has indicated in testimony before
the House Subcommittee for the Departments of Labor, Health and
Human Services in education appropriations that “The current
system ror monitoring State and local complience with Public Law
94-142 is adequate.”

Based upon our review of Department of Education annual re-
ports to the Congress, appropriation hearinﬁ records, previous ad-
ministrative reviews; second, meetings conducted by the Depart-
ment on monitoring of States; and three, discussions with service
providers and advocates, we huve concluded that both the design
and implementation of the present monitoring system has seriowus
deficiencies.

We base our conclusion on an analysis of a number of features
and I would like to now go through those. The first deals with the
triannual onsite reviews. It has been the stated pelicy of the De-
partment to monitor on site each State at least once every 3 years.
As can be seen in figure 1 of our testimony on e 4, the Depart-
ment has, since fiscal year 1982, consistentiy failed to conduct a
sufficient number of onsite reviews to ensure that all States would
be monitored triannually.
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As a result, it has become the exception, rather than the rule,
that & State iv reviewed onsite by the Department every 3 years.
_ We might add that the Department has apgamntiy abandoned
its policy to conduct triannual onsite reviews. Specifically, the De-

ent bhas indicated—I am sorry—ss indicated in testimony

fore the House Subcommittee on Labor, Health and Human

Services—r. ealed that it no longer establishes a specific target
number of States for review. .

While there is nothing sacred about the 3-year reviews; we are
not clear as to what the Department’s policy is. In testimony before
the Congress, once again it indicated that it no lopger establishes a
specific target number of States for review because the present
monitoring system allows for identification of those States in great-

- eet need of monitoring or more uent review.
r un

Based upon ou erstanding of the present monitoring system,
we have grave concerns about such a course of action. First, we are
not aware of any criteria or procedures empioyed by the Depart-
ment to select and prioritize States to be monitored during a given
fiscal year. Second, although Public Law 94-142 has been in exist-
ence for nearly 10 years, the Department has yet to monitor many
States onsite for a second time.

Finally, irc light of the other problems discussed in other parts of
our statement, we do believe that at least for the present triannual
onsiﬂte reviews are both programmatically and administratively
prudent.

Scope of monitoring. In order to avoid confusion about the stand-
ards to be used in monitoring, the Department developed the State
Education Agency Monitoring Guide, which contains the 21 areas
monitored by the Degrt.ment. If you will note on page 7, we list
those areas that the Department is to moniter, as well as the type
of injormation necessary to document compliance with a given pro-
vision. However, when conducting an onsite review, the Depart-
ment monitors only 11 of these 21 requirements. And if you will
again note on page 7 in the second column, you will see those areas
that are monitored. ‘

In order to make it simple, there are 21 things that they are sup-
posad to monitor; 11 are supposedly—only 11 of those 21 is what
they do monitor. ;

Furthermore, it is our understanding that these 11 requirements
are often compressed even further during the conduct of an onsite
review. In other words, in many cases, not only are not 21 items
monitored, not even 11 are monitored, sometimes less than 11.

Thus, not only are S*-tes monitored less often, but the scope of
what is monitored has been reduced significantly. :

In its sixth annual report to the Congress on the implementation
of Public Law 94-142, the Department noted that the most impor-
tant problem issues that needed to be resolved during the State

lan review processes were in the areas of procedural safeguards,
EP’s, least-restrictive environment. right to education, icipa-
tion of private schoolchildren, confidentiality and generai supervi-
sion. This is the Department saying those areas that are in the
most critical need for monitoring, and yet these are exactly the
areas that are no longer monitored.

Iy
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Rased upon these findings, we believe the Department needs to
take steps to assure thet sll of the requirements urder 94-142 are
included in its program administrative reviews.

Parent advocate and professional input. In planning the program
administrative review, the Department contacts statewide tKm'enf;
advocacy and professional groups requesting comments on the im-
plementation of Public Law 94-142 in their particular State. While
onsite, the Department also conducts an informal public hearing
with interested parent advocacy and professional groups to discuss
any major problems concerned with how a specific provision of the
act is being implemented. '

It is imperative that the Department continue to involve parent
advocacy and professional groups in the program administrative
review of the State receiving funds under Public Law 94-142. How-
ever, we believe that current practices need to be strengthened in
order for this participatior to be more meani 1 and useful.

Some of the difficuities parent advocacy and professional groups
have experienced include: The first is that monitoring that is in
constant flux. What tends to happen is the De ent announces
that on a certain date, they are coming to the State of Illinois.
What haﬁipens. then, is letters go out to parent groups and say: “If
you would like t: meet with i's, we would be glad to meet with
you,” and a date is set. Ther what happens is the Department
three or four times changes tk. schedule of the date that they are
goinr; the result is the parents are left in confusion and the result
is that it is very difficuit to provide that kind of input. If you are
going to go, you need to have schedules that people can meet and
be committed to. 1

Second is a lack of advance information on the areas to be moni-
tored. What happens is that it is just generally a statement to the
parents and professionals and others saying, “Tell us what your
problems are,” and sometimes those problems have nothing to do
with what the Department is, in fact, looking for. People don’t
know what the issues are that are being examined.

It is important to note that before the Department goes to a
State, it puts together a profile of the State, which lays out what
the i:ast information is, what they identify as what some of the
problems may be. It is our belief that that should be shared with
parents, professionals, and others so that they can have something
concrete to respond to when they talk fo the Department.

Finally is the lack of followup regarding monitoring concerns
and outcomes. What hapfens is the Department may meet with
garents. rofessionals, and other groups; however, there is no feed-

ack to them on what they learned from such a visit, nor is there
feedback to them on what the final conclusions were of the Federal
Government's monitoring effort. '

Onsite reviews. Local educational agencies are not routinely vis-
ited. Under Public Law 94-142, the State Education Agency has
the ultimate responsibility for ensuring the_availability of a free
appropriate public education to handicapped children throughout
the State. Well, we would agree that monitoring under Public Law
94-142 should focus on the State Education Agency. It does not nec-
essarity follow that such onsite reviews not include, as a matter of
practice, selected visits to local education agencies, intermediate

G
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educationsl units and, where appropriate, State facilities, institu-
tions, and other agencies providing services.

We do not believe a monitoring service that relies so heavily on
State Education Agency data and information provides an ade-
quate basis for determining whether the entire State is in compli-

ance with the requirements under Public Law 94-142. Perhaps I
can make it simple: Basically, under the present monitoring "

system, the Federal Government goes and visits the State Educa-
tion Agency and talks to them about how adequate a job they are
doing in monitoring Public Law 94-142 in their State. They do not
go out and visit local school districts to see what the practice is.

They do not go out in the sense and investigate the practice— - .

Mr. Biacar. At any time, anywhere?

Mr. WeiNTRAUB. Not at—only if there are—in situations that
dramatically call for that. Now, it used to be the practice that they
went and randomly selected some school districts and went and
looked, talked to teachers, talked to nts, looked at IEP's of chil-
dren and got some sense of what the practice is. That gives you
gorpe basis to be able to talk to the State about what the State is

oing. .

I hate to use the analogy, but it is like going to the chicken coop
and asking the fox how/the chickens are doing. Sometimes you
have to go at least peek around the corner and see whether there
are any chickens in the coop.

Now, again, I would emphasize that under Public Law 94-142,
the Federal Government does not have the direct responsibility of
monitoring local school districts. We are not suggesting to you that
the Federal Government ought to go out and visit 16,000 schocl dis-
f;x;xé:ts and check for compliance. t is not what Puhlic Law 94~

SaYE. L

The Federal Government's responsibility is to monitor che State.
All we are suggesting is that in order to have the information to
know how well the State is doing, you have to have some basis of
knowing what the practice is.

The final point I would make on this deals with the size of onsite
monitoring teams and that is that during this year's appropriations
hearings, the Department reported that in fiscal year 1u83, there
were 10 professicnals who conducted onsite reviews, as compared to
fiscal year 1980, when there were 40 individuals. The effect of such
a drastic reduction—75 percent in personnel—can be seen in the
numter of staff involved in the onsite reviews.

Previous to the adoption of the current monitoring procedures,
onsite monitoring teams were composed of an average of six mem-
bers. During fiscal year 1984, the onsite teams averaged only three
members. In fact, ir most instances, these onsite teams consisted of
only two individuals.

Admittedly, the data collection analysis the Department now car-
ries out in preparation for an onsite review is of tremendous assist-
ance in identifying those requirements of concern. However, we
find it difficult to believe that two individuals, no matter how expe-
rienced, could be expected to conduct a comprehensive and thor-
gugh onsite review of compliance with Public Law 94-142 in s

{~te.
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The last point we would say on the Public Law 94-142—or two
more points. One is the consistency of followup. Once an onsite
review uss beea conducted, Depariment p ures call for the
State Education Agency to receive a program review letter within
6 weeks. The program review letter contains the findings of the
monitoring review and lists those areas where there are inconsist-
encies with Federal reiuimments. The $itate then has 4 weeks tc
submit a voluntary implementation p! .~

Final negotiation approval of the voluntary implementation plan
is to occur over the next 6 weeks. Although we do aot know wheth-
er these are isolsted cases, we are eware of several instances,
which are noted in the testimony, where there have been delays of
up to year between the onsite visit and the receipt of the program
review letter.

Given the fact that the Department has but—and I vrould note
an inconsistency in the testimony—that should be 10 glrofessional
State—assigned to the State monitoring section within the Division
of Assistance to States, we are concerned that there may not be
sufficient staff avaiiable to consistently do the job that is needed.

1 will skip over the next point on evalugtian of the monitoring
process. What we are basically suggestingAs {| there needs to be
some third party or independent evaluatfon, ongoing evaluation of
the Federal Government’s efforts on munitQring. y States, by
the way, are now contracting with outside firms and others to
evaluate their own monitoring process, and we believe that the
Federal Gavernment ought to have some system where there is
some independent review of the adequacy of the monitoring process
they are carrying out.

['would like to just comment very briefly on the Memorandum of
Understanding between the Office of Civil Rights and the Office of
Special Education. In October 1980, the Department of Education
promulgated a Memorandum of Understanding, MOU, between the
Assistant Secretarﬁggr Civil Rights and the Assistant Secretary for
Special Ed and Rehabilitative Services for the purpose of coordinat-
ing OSER's and OSER's overlapping responsibi 'tﬁ for antee
handiceatfped children a free appropriate public education an
equal educational opportunity.

The MOU was a response to criticisms from providers and con-
sumers that inconsistencies in policy, process and data relating to
State plan approval, monitoring and complaint inv igation re-
sults in confusion and incongruity in the'field. While the MOU is a
complex procedural document, the following 156 points reBx:sent
that administrative behaviors the MOU requires of the Depart-
ment and cau thus be utilized to determine if the MOU is in full or
in part being implemented. ’

he fascinating thing about the MOU is that it is written in be-
havioral terms. It is very simple to read it. It says that on certain
dates certain things will happen. There wiil be the following
number of peogie. the following kinds of things to judge whether
compliance with it is taking place.

As I indicated o you, and I will not go through them, in my tes-
timony, between pages 15 and 19, it lists the 16 things that the
MOU requires. I can summarize the behavior very quickly to you.
There is not one of the 15 things that is presently being complied

13
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with by either the Office of Civil Rights or the Office of Special
Education Programs. :

From our analysis, unless there is significant information we are
_ not aware of, we must concludé e MOU is presently being

administratively and procedurally disregirded by the Department
without having to dec that to be departmental policy. We find
it ironic that only slightly less than a year ago, the administretion
amendoad the MJU, while at the same time not complyihg or not
intending to comply with the MOU, even in an amended fashion.

We do not believe that compliance with the MOU is an end in
itself. The issue is coordination between OCR and OSEP and gublic
knowledge of the manner in which such ccordination occurs. If the
Department wishes to chm;%e the basis for such coordination
through a new MOU, they should do so with appropriate public
inout, but simply to disregard what the public understands to be
the rules of the game is not acceptable behavior.

Mr. Chairman, if I may conclude, many of our o izations
have always pursued a reasonable balance between F eral, State
- and local responsibility for ensuring handicap%ehﬂdren a free

appropriate public education. The Congress, in lic Law 94-142,
carefully crafted such a delicate balance of responsibility for the
varying levels of Government. While there have certainly been
problems along the way, this delicate balance of responsibility has
dramatically improved educational opportunity for over 4 million
handicapped students.

However, after examiring the present status of Federal monitor-
ing and compliance activities, we must conclude that there has
been in recent years a serious deterioration of the Federal Govern-
ment’s efforts in monitoring State compliance with Public Law 94—
142 and section 504. We are not s ing that all handicapped
children in this country are all of sudden in great jenpardy, for as
in a business, if one partner is ill, the other can msintain the busi-
ness briefly until the partner is well. In this case, the well-being of
handicap children requires the spredy recovery of the Depart-
ment of KEducation so that it can assume its responsihility.

The question that perplexes us most is why the deterioration de-
scribed in this testimony occurred. There are some who would sug-

est that since the administration failed at repealing Public Law

-142 and failed in deregulating it, it was, therefore, natural to
six%giy cease to administer it.

e CCDD Education Task Force is not yet ready to accept this
conclusion. We hope the administration, working with the Con-
gress, recognizes the seriousness of the problems they face and take
immediate steps to bring its monitoring and compliance activities
into full heaith. :

In so doing, they must attend to at least the following: One, the
establishment of reasonable, coherent and enforceable policies and
procedures detailing how the Federal monitoring of compliance
system will work, such policies and procedures should be develo
with public input, reported to the Congress, and made publicly
available. There must be adequate qualified staff with sufficient re-
sources to carry out the policies and procedures. Such staff must
have the authority, with appropriate supervision, to carry out their
responsibility.

14
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"the President has expressed his commitment to carry wat Public
Law 94-142, as has the Secretary. The Congress has shown consist-
ent bipartisan commitment to this issue. It is important that as we
strive to improve the process, that it not be & partisan issue.

Finally, efforts to deal with monitoring compliance must not be
done at the experse of other responsibilities of OSER’s and OCR.
The present state of discretionaﬁ' programs administered by OSEP,
for example, if examined carefully, would raise many of same
concerns that have been documented in fhis testimony.

We ci:lannot rob Peter to pay Paul when neither Peter nor Paul
are well.

Finally, we are deeply saddened that we had to come before you
today with this greatly disturbing testimony. This Nation, for dec-
ades, through Democratic and Republican administrations, has had
just cause for great pride in Federal leadership directed at improv-
ing conditions for the handicapped citizens. We sincerely hope that
this hearing will be the first step toward restoring Federal moni-
toring to a level deserving of such national pride.

Thank you, Mr. Chairman. .

[Prepared statement of Frederick J. Weintraub follows:]
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STATENNTY OF
THE BOUCATION TABK FORCE
OF THE

moi-rxm FOR CITISENS WITH DEVELOMENTAL DISABILITILS {CCOR) ¢

American Association on Mentsl Deficiency

American Coalition of Citizens with Disabilities

American Spesch-language-Baaring Association

Association for Childsen and ASuits with learmine
Disadilities ‘ )

Association for Retarded Citisens

Conference of Mducational Adeimistrators Sacving the
+ Deag

The Council for Eaceptional Chiidren

Convention of American Inatructors of the Deaf

Rpilepay Foundation of Aserica

Nationsl Assaciacion of Frivats Mesidential ragilitias

for the Mentally Retarded

Mational Assoctation of Private Schools for Zxcaptional
Children

National Association of Protaction & Advocacy Bystems

. National Council on Medabilitation Rducation

National Sducation Associstficn i

National Rehadbilitation Asscciation

National Society for Children and Adults with Autism

United Cerebral Falsy Associations

to
L)
THE BUBCOMMITTEE ON SELECT EDUCATTION
of
THE U.S. HOUSE OF REPRESENTATIVES BDUCATION AND LABOR CONMITTRE
with tesapect to
NORITORING AND CONPLIANCE UNDER P.L. 96-142

_ August 1, 188¢

S For further background, contacts FPredarick J. Weintritb, Joseph Ballard, or
A Bruce A, Ramires, Department of Governmentsl Relations, The Council for '
Exceptional Children, 1920 Association Drive, Re.tos, Virginfs 22081,
4 Telsphone: {703) 620-3660, -
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: we thank you for the oppurtunity to appesr before this distisguished panel of . m.‘::
the United States Houss of Megiresentatives to offer the views of the ——
Conmortium for Citizens with Develogmentsl Disabilities’ Bducation Task Foroe M
ceapecting the curseat status of monitoriag by m U.B. un:t.uat ot - ’
| rducation of state compliance with both P.b. $6-162. Tha Sducation for All -
. sasdicapped Children Act of 1875, and, whare approp:iate, Sastion 504 of tia i,
westional Rehabilitation Act of 1973, .
K]
, PR -
The Consortium for Citisens vl}w’m Disabilities (OCDR) is composed @
of national organizations }htﬁ.--ﬁ in e welfacs oo pacsons with ‘ ki
developmental dtubuz:n,é. ™e ca-lq\tu- is mo?tnd mrﬂn ‘to working v . ;;
task forces. The follow w w“'y_g»th Sdocatiod Task Force bave esSorsed .
this statement: American {noqnuou on mm ciency; American Coalitios o
_of Citizens with Dimabilitides American Speech-Lxfigusge-Heacing Associetions
association for Childrun and AdUTts.xjth Lewiking Dissbilities; Assoctation
for Retarded Citizens; Conference of Educational Administrators Serving the o
Deaf; Tha Council for Exceptional Children; Convention of American Instructres’ %
of the Deaf; Epilepsy Founcation of Amt:ica; Matfonal Asscciation of Frivate '
Residential Facilitfes for the Mentally Retarded: Nationsi Association of
Privats Bchools for Exceptional Children: National Associatfion of Protection &
AMvocacy Systems; National Council on Rehabilitation Blucation; Nationsl a
Rducation Association; National Rehabilitation dssociations hetional Socfety *
for Children and Adults with Autism: and UnSted Cerebrsl Palsy r*ssociations.
/ b
Si{ncs the mauquruian'of P.L. 94-142, many of our organizatioas have worked -
with the federal agencies and with the field toward tbe achisvement of & fair, .
balanced, and affuctive monitoring systes tO achisve compliance under P.L. .
z
38-949 0 - 85 - 2 *
4
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96-162, e wish to discuss the current sty . of the federal aspect of that

2ORLLOT Eng foc complidace todaye

sSecondly, we vieh to r'whv in this testimony the current degres of adhesrence
to the Memdrandum of Understanding of 1988, which relates to monitoring of
both P.L. 98-142 and Section 504. Pasenthatically, wvhen the Department of
Bducation cams into being, ssny of our erganisativns strongly urged that the
ficst Secretary of Educsetion, Shirley Hufatedles, inaugurate a Secretary-level
Task Force to wrestle with the coogdination and :ncﬂmt of monitocing
respecting thase two statutes. and urged that such & task force include the
Office of Speciel Kducation and Rehabilitative Sarvices {OSERS}, the Office of
Civil Rignts (OCR), and other involved agencies, slomg with representatives of
the Department of Justice. The Secretary did a0, and the NMemorandua of
Understanding between QSERS and OCY, which will be discussed today, was &

\,

N\
direct cesult of that task foroe's final repurt to the Secretary.

HONITORING FOR COMPLIAMCE UNOER P.b, 94-142

™he Depaztsent of xduca\:gén hes indicsted in testimony before the Rouse
Subcommittee for the ncpa\:\{mu of Labor, Nealth and Husan Services and
Education Appropristions that, "the current systea for monitoring stake and
local compliance vith P.L. 34-162 {s adequate.” Based upon our (1) nvt\cv aof
Department of Education annual reports to the Congress reapecting the
mx-c‘nntion of P.L. 94-142, appropriations bearings records, and previous
adainistrative reviews; (2) meetinge conducted by the Department os the
sonitoring of statess under P.L. 94-1417; and (3) discusaions with ssrvice

providers and advocates, we have concjiuded that both ths design and

iaplesentation of the present sonitoering systelm have sarious deficiencies.
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Ne bass our coaclusions on sn asalysis of the following Ceatures:
e Trisonual on-sits reviewss
e Soope of monitosing:
e Pasent, advocate and professional imputy
e On-sits reviews; X
e Bize ox~ on-gite monitocing teamy
@ Coasistescy of fcuot:w: and
e Evaluation o! tha monitocing process.

\

Teiannual E‘ ~Site Reviews Y

\

.It has been the stated policy of tha Depasrtment t? sonitor on~site each atste

(iscluding the Buresu of Indian Affairs a5 well as the {nsular asess receiving
pare 8 funis) at deaat once evary thres years. M:‘ caa ba seen in Tigure 1 the
Departmant has, since fiscal 1983, oconsisteatly !q}tu to conduct a sutficieat
sumbet Of on-site reviews to easure that all states would bs monitored
telannually. As & gesult, it Bas become ths WEKN tathes than the guls
that a state {8 ceviawed on-sits by the Department every thrse yeazs. ¥or
exangle, it has now been moze thal four years siace California, Hawait,
Rinpesota, Texas, American Samos, Guak, Trust Territocries, and ?itg;- Ialands
Nave been reviewed oa-site (Table A). There are slsc another 14 states, last
vizited in 1981, (i.s., Ackansas, Dejaware, mrn‘;it. Indfana, XanBas,
Kentucky, Messachusetts, NMevada, Ohio, Oklabhoma, fhode Island, Soath Carolins,
vermont, and West Virginiaj for vhom on-site revievs wauld have beer expected

this yeast.

e might add that the Depajtsent has apparently abandoned its pozicy to

conduct triannual on-site reviews. miﬂuny; the Departwment, as indicated
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1980 1981 1982 1983 1964

Fiscal Ysar
A

Number of states reviewed, on-site, FY 1980-1984. The

‘dotted Tine represents the number of stites to be visited

annuaily n order to conduct triannual on-sita reviews,
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Tadle A

States Receiving Site-visics Usder New Mositoring Procedures
&5 of Narci 1, 1984

¢
i

g ’R‘ 41‘J*wbr&w§‘ (w»«m R S ‘% h

Yat to ba Visttad and

Date Of Last Site Visit

Fy 1582 FY 1983 FY 1934
(Bet. 1, 1981-Sept. 30, 1982)  (Oct. 1, 1962-Sept. 30, 1983 {0cs. 1, 1983-Sept. 30, 1984)
Amuu : Coanacticut Arizona
Alaska Distreict of Lolumbdia Idaho
Colorado lows : IHinois
Florida ‘ Hichigan Nontana
Maine New York New Hampshire
Nissfssippi Femnsylvanie North Caroline
Missauri North Dakota
Nebraska Pusrte Rico
New Jersey ) South Dakota
Cregon . Utah
Tennessas ¥irginia
Bureau of Indian Affairs Mashington
) ‘ Wisconsin
Wyoming

¢

Arkansas {4/81)

Californis® (4/80)

s )
cia (&

Hawa$4 {2/80)

Indiana (1/61)

Kansas (3781}

Kentucky {12/80}

Loufsiang™® {5/75)

Nassachusatts {1/81)

Ninnasota (4/80)

Nevada {2/81)

Now Nexficones

Ohto {5/81)

Oktanoms (2/83)

Rhode [sland {5/81)

South Carolina (1/81}

Texss® (2780}

Yermont {5761}

Wast Yirginia (3781}

Asgrican Samoa (1780}

Guans {1/82}

Trust Territorfes {(1/80)

Hrgu IsYands (4/80)

FYSEP ccnducttd s pre-site visit (1.8, to understand the fpccm sducation delivery system} to &Iifamia fn Aprfl 1838

and intends to conduct & pre-site visit to Texas fn Ssptamber 1584,

**0SEP conducted an on-site review in Loufsfana fn Marck 1981 to pfiot-test the then new mnitorfng.
*+*New Moxfco has not participated under Part 8 of ENA since 1978; however, the state is in the process of developing 4

state pian for participatfon beginning fiscal 1984,
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in tastimony before the Nouss Buboommittee oh fabor, lnit.h anu Human Services
and Bducation Appropristions, sevesled that it w0 lORger esteblishes *a

specific target {number of etates] for revisw® because the presant sopitoring

‘ aystes allows for the identificatios of thoss states is "greatest mesd of i
l -e-ut.o;w' oF "o freQqueat review.® Based upos our understandisg of the k
_ presant sonitoring systek we have grave coacerns sbout such & courss of e
action. First, we sre not sware of any oriteris of procedurss saployed by the |
Dapartmant toc select aad pricritize states to be mositosed during s given :

fiscal year. Secondly, although P.L. $4-142 haz beed in axistence fos nesrly :

10 yuars the Depirtsent has yst to monitor many states on-aite for a second !;

time. Lastly, in light of the other problems discussed in other parts of our

“le, g

-nu-oae we belisve triannusl owm-site nvhv are both prmﬁtmuy and

sdainistratively prodent at :nu tt-o

Scope of mtmgim

In order to avoid coafusion adout the standards to be used fn mopitoring, the
Department developed the "State Rducation Agency Nonitoring Guide® which

containe the 2i areas monitored by the Departmant {Table 8) undec P.L. 94-142,

s

as vell as the type of information necessary to document Complisace with a
given provision. Sowever, when conducting an on-site review the Dapartment “
monitors only those eleven requirements for which the SEA has direct "
impiementation responsibility {Table B-State Agency Specific Review).
Furthermore, it is also our understanding that these eleven requiremants are . *\'
often compressed even further during ths conduct of the on-site review. In n
such instances states ace {nformed that there {5 no presumption of cowpliance
for those zieas not actually monitored.
- b
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Table B

P. L. 94142 Raquirements Containad in the
Department of Educatioa's "SEA Monitoring Guide® sp Compared to Those
Moquirements Covered in tho SEA Oa-Site Review {"State Agancy Spacitic lw;ov’)

v*f
SEA lonlhofm Guids State Agency Specific Reviww 1
SIA Genural Adsinistrative Procedures W
- State Flan - State Advisory Fanel .
- State Advisory Fanel ‘- Noaitoring and Correcting
- Monitoring of Paxt B Provision Deficiencies H;\
- Compisint Managemsnt System - Complaint Resolutican S
- Conaral Supervision - Canaral Supervision
- LEA Applications - Approval of local Appiications
-~ pra-school Incentive Grants ~ Pre=-scivol Incentive Grants 5\\
- Adainistration of FPunds by SEA - Adainistration of Fuaiing by the SEA &
- Admins tratios of Othar Federal - Administration of state Opecated/ .
- Programs Consistent with YAPR Supported Programs Lo
. ~ Comprebensive Systam of Personnsl
SEA Adsinistration of Spectfic Content Deavslopmant {CEPD) ¢
Azess of F. L. S6-142 - Raviev of Nearings Dy SEA
-~ Right to Education .
~ Priorities -
- Child Identification, Location and
Evaluation
« Individualised Education Prograas i
(SEPs) ' L
- Procedural Safeguacids YR
- Confidentiality - s
- Protsction in Evalustion Procedures
-~ Least Restrictive Rnvirondent
- Compsebensive System of Personnel .
Deveiopment {CSFD)
- Participation of Children Placed in -
Private Schools by Theitr Parents oy
- Placement in Private Schools N
- Administration of Funds by LEAs
o
-,
el
vaj
:‘ii“
¢
-

Q9 2 3 _ --'47"{‘
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Nhile it might be cuntended thut the eleven areas sonitored on-site QLCOMPaAsS
all of the specific areas liasted in the "SKA Noaitoring Cuide®™, such a
pProcedure would seem to preciude any sesningful sxamination cf the various
substantive requicements {i.e., right to education, child ideatification,
individualised education progsams (IRPs}, procedural safequards, stc.}. Fog
axanpie, if one coapares the requiremsnts for IEPs it bacoBer quite clear that
the “State Agency Specific Review" produces f{nforsation of a genersl
procedural nature, while the ®SEA Nonitocing Guida® provides a more indepth
exdnination of both the subetantive and procedursl aspects of this pariicular

tequirsment.

Rather than signal a need to give Lui attention to ths aubstantive
réjuirements of the Act, the fiscal 1382 administrative Progras ceviews
conducted by the Departsent, as weil a8 the Department's review or the 1904-86
stats plans, both indfcate that states continue to experience seriocus prodlems
in many of thess substantive areas. Of the 12 states reviewed in 1982 more
than half were found to be in soncompliance with the least restrictive
environment, procedural ssfeguacds, and IEP nquhmntl..vvbih slightly less
than Ralf were (n noncompliance with the riaht to education requirenants
{Table C}. With respect to the review of state plans, the Department reported

in its Sixth Annual Keport to Congress on the Inplemgntation of P.L. S6-142

(. 7k} that the "most important probles §ssues® that nesded to be resolved

during the state plan ceview process wers {n the aress of procedural
safeguards, IEPS, least restrictive snvironment, right to educsation,
participation of private school children, confidentiality, and gensrsl
supervision. Sased upon these findings, we believe the Dapartment needs to
take steps to ensure that all of the requirements under P.L. 94-142 are

included in its program administrative reviews.
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Tadbie C

Areas of Noscompliance [dentified During tho Fiscal 1382
Noutitoring Cycie

Nunvar of States with Argns
of Noncumplisace ia Progsas

ReQuitemants Baview latters '{PRLS}

tState Adviascsy Pansl 3
"onitoring : 0
*Comglaint Managamant ?
*Ceneral Supervision : 10
‘eLEA Applications 2
25384 Adaintatration of Funds 2
sState-Opersted and State-Supported

Progcams (SOPS) 5

Compreahensive System of Personnel

Develiopesnt {(CSPD} 1
Right to Educatica (FArt) s
Child Identification, lLocation, and
Evaluation - 1
Individuaiized Bducation Frogram (IEP} 7
rrocadurel Safeguacds 9
Confidentislity ! 2
protection in Evaluation Psocoduns {PEP) 1
‘Least Restrictive Eavironsent (LRE) 8
Pacticipation of Private School Children 2
Placement in Private Schools 1
LEA Administration of Funds M |
Soutrce: U.S. Dapartment of Zducation, 3ixth Annuel Report to Congress on
the Implesaptation of P.L. 9é-142: The Bducstion for All
Anaicnmg Children, P. 76. Starred items constituke the core

of the State Agency Specific Review.
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is planning the proyras administessive feview, the Department contacts
statevide parent, tdvocady, and professional groups requesting comments on the
wlmntnion\ of P.L. S¢-142 1in their particular state. While on-gite the
Departaant slso conducts an informal public meeting vith juterested parent,

advocacy, and professionsal groups vo discuss any major problems concerned with -

o
how & specific provision of the Act is beirR implemenied, as well as any

sxemplary statewide or local practices being adeinistered in tne state.

it is impecative that the Departsen . continue to f{nvelve parent, advocscy, and
professional groupa in the program administrative review of the states
feCeiving funds under P,L. 9‘-142; however, we balisve tha curvent practices
heed to be -ttcnqthggod in order for this participation to be more meaningful
ad useful, BEoma of :n; dit€icslties parent, advocacy, and professional

groups have experienced include:

s

tas ¥

N
(1) A Enit%‘ ing sehedule that (s in constant flux. The Departmant's
mnitoring schedule has becn subject to cuch frequent and sudden changes

that one cannct teasonal:iy be certain that a ntaia will actually be
sonitored on-site as originslly announced. While it i{s ocur understanding
that restricted trsvel funds are primarily to blame for such scheduling
chanq;s. many of our organisationsl counterparts in the states have had to
sndure numerous cancellations and delays as they have attempted to

coordinate with the Department sO far as moOnitoring is concerned.

BT

{2) Lac- of sdvance informstics-on the azeas to be monstored. Noticeably

absant fiom tha Department's efforts to involve parent, advocacy, and

professional groups is the provision of advanca information on the

ERIC o
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specific arsar undsr comsideration during the program administrative .
teview, In the courss *,plmho and prepacing £oi the Qm--u. reviav
the Dapartmest develops "a stats profile® whiok contains information on a
given state's iaplemsntation of the basic requiremsn.. of PF.L. $4~142.
This ascumsat or soms otber document would, if routisely provided in
advance 0 patent, advocacy, and professional groups, be invalusbils in
terms of focusing attention on those reguirements under review by the

Oepartaent.

(31 Lack of follow-ug zcgl;dij_llonttgtirg concerns and outcomes, In spite of

these previously mentioned difficulties, many state-wide pacent, advocacy,
and professional groups take the time to become involved in the manitord
process; however, sll too often they & no% receive any feedback regarding
their specific coacerns, 00t &fs they informed about the Department's
findings. Wae do pot believe it is helpful to the parties involved or the
actusl monitoring itsalf for thers to be a lack or follow-up reqgarding

aonitoring concerns ot the monitoring f[indings.

On-Site Raviews
wecal Educational Agencies Nat Routinely Visited, Under P.L. 94-142 the state

sducational agency has the ulti{mste responsidility for ensuring the
asvailability of a free appropriate public education to handicapped children
throughout the state. wWhile we might agree that monitoring under P.L. S4-142
should focus on the SEA, it does not necessarily follow that such on-site
reviews not include as & matter of practice visits to selected local
educational agencies {LEAm}, intermediate educational units (IEUs) and, whare

appropi date, other institutions and facilities providing special education and

selated ssrvices to handicapped children and youth.
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Previous to the aloption and implemsntation of the current monitoring
procagures, the Depactment rylected and soutfnely visited :.::u. IXUs, as weii
as public and private facilities (resiSential and ponresidential) serving the
handiapped as a part of its compliance reviews to determine the degree to
which state policies; procedures, and practices were consistent with federal
requirements., The Dupartsent nov reviews selectsd LEA app&tcnﬂ&u. state
monitoring reports, etc. on file at the SBA to determine the extent to which
the SEA in compiying with the ceguirements of P.L. 94-142 "for which it has
diract responeidility,® and only under special circumstances are visits to -

LEAs and other agencies and facilities conducted. \&

V4 We do not believe a monitoring lyltﬁ that relies 80 heavily on SEA data and
information Provises an adequate basis for uum::jw vhether the entire ¢
state is in compliance with the requirements under P.L. §4-142. ¥e nﬁht add »
that at this time it do8s not appear thét most states have aoquired the
necCeEsacry experisnce to monitor effectively. Of the tuelve states reviewed by .
the Depactment in fiscal 1982, ten weare cited for noacompliance so far as
aonitoring is concerned. Por these reasons we believe the current aonitoring
procedures shoulild be revised to include, at the very ieast, a saapling of LEAs
as well as other institutions and facilities providing special education and

related services, and that the Depattment continue its g(.ctteo of including

visits to state Operated programs when conducting oa-:snfnvs«m.

Size of On-Site Monitcring Team. During this year's abptq’rhtionl hearings

the Department reported that {n tiscal 1983 there were 10 professtionais who
conducted on-site teviews as coapazed to fiscal L1980 wvhen there were ¢0

individuals. The effect of such & drastic reduction (75 percent) in personnel
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can be ssen in the number of statf fnvolved in the on-site reviews, PFrevious
to the adoption of the curreat monitoring procedures, on-site monitocing teass
were composed of an average of six maxbers. During fiscal 1984, the on-site
teans sveraged oaly three members. In fact, in most instances thase on-site
teans Consisted of only two individuals. Admittedly, the dsta collection and
analysis the Department now carries cut in preparation for am on-site reviev
is of tremendous assistance in identifying those uqul;o.nn of concern;
howaver, we £ind it difficult to believe that two individusis, no matter how
expecienced, COuUld be expactes to conduct a comprehensive and thorough on-site

ceview,

we further find the idea that two individuals are sufficient to conduct sn
on-site revisw inconsistent with the Department's contention that it now
focuses its monitocing On those atstes fn "greatest need of monitoring® or
=gore fraguent seview.” If this, in fact were the case, we would sxpect that
such States by cefinition would necessitate a greater number of individuals to

conduct the on-site review.

Consistency of Follow-up

Once an on-site review has been conducted Department Procedures call for the
SEA to receive & Program Review Letter (PRL) within six weeks. The PRL
contains the findings of the monitoring review and lists thoss sreas where
there are inconsistencies with federal requiresents. The state than has four
waeks to submit a Voluntary Impledentation Plan (VIP). Final negotistion and
approval nof the VIP is to occur over the next siX weeks.

Although we do not know whether these are isolated cases, we are Iwsre of

several instances H.i., Michigan, Alaska, the pistrict of Columbia and the




2 ,

Bureau of Indian Alfaics) whera thers have besn Salays of up to a year between
the qu-site visit and the receipt Of the PRL. Given the fact that the

Depactaent haz but nine professionsl staff assigned o the State Monitoring

L%

Section within the Division of Assistance to States, we sre concernad thet
there may not be sufficient graff available to consistently prepare ¥RL3
within the stated cimelines as well as follow-up on the VIP to ensure that the

monitoring review is actually clossd-cut.

Lvaluation of the Monitor ing Rrocessg
As was indicated earlier OSEP moRitoring of states has undecrgone conceptusl

and procedural changes, 11 terms of gevaluation of the monitoring process the

Departaent in its Sixth Annusl Report to Congrass on the Iaplessntation of
Publioc Law 94~143 stated: .

.+ internal evaluation is achieved through third-party
sxasination of SEP teasm procedures and their effectiveness,
as well as the appropsiatensss of the materials and data
usad for monitoring. xuternal evaluation {g achieved in"
part through structured feedback from members of the
primacry group monitored by SEP. the State directors of
spacial education. The results of {nternal and externai
svaluation indicate that the process is working to the ,
benafit of the purposss of the law and is {aproving ' oy
adainistration of special education proyrams and the

provision of relsted services throughout the country. (p. '
75) .

Given soms of the problems we have discussed, wa do not consider an evaluation
process that reiies principally on thr feedback of those being monitored
({.0., state directors of special education) sufficient or appropriste. We
pelisve .t would be extremely useful for the Departasnt to evaluate the
sunitoring process {t employs through the utilization of an outside thirg
party. Should the Department fail to initate such an evaluation, we would

strorgly urgs the Congress to request » rcvim; by the 0.8, General Accoun:inq’

Office. | ¢

™

" REd
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THE QFFICE OF SPECIAL EDUCATION PROCRAMS
fn Octobar, 1980, the Departsent of Education pramulgated a Memozandun of

Undecrstanding (MOU) betwaen the Assistant Sacretary for Civil Rights and the
Assistant Secretary for Special Education and Rehabilitative Services for the
putpose of coordinating OCR's and O3KR's owrlamﬁnq tesponsibiiities Cor
guarentesing bandicapped children a free appropriate public education and
equsl educational opportunity, as required by P.L. 94-142 (Part B of the
gducation of the Handicspped Act (ENA)) and the Vocational Rehabilitation Act
of 1973 (Section 504). The NOU was & resgJnse to criticisa fxom providers and
consumers that inconsistencies in policy, process, and data relating to state
plan spproval, monitoring, and vomplaint investigation resulted in confusion

and incongruity in the field.

while the NOU is & complex procedural document, the following fiftean points
represant the sdstnistrative behaviors the NOU requires of the Department, and
can thus be utilized to dgtecsine 1€ the MOU {s in whole or in part being

impiemented.

1. The NOU requizes OCR and OSERS to each designate & full time coordinator
with responsinility for the day-to-day implementation of the MOU. These
individuals are to meet at least weekly. It is our understanding that OCR

and OSERS only have past-time coordinators, While these pact-time

coordinators mest, it is not on & weekly or scheduied basis.

2. OCR is required to designate & person in each regional office to assist ,

Office of Special Bducation Programs {OSEP) staff. While OSEP doss not

have a reqional office configuration, it is required to designate OSEP



stalf who vill serve as contect points for Ragional OCR ntaff. To the

best of our knowledge OCR has designated such & person in each regionsl

office. OSEP spparently has pot designated contact staff in Washingron,

D.C. The system is spprarentiy half in place, but more importantly is not

utilised. OCRK policy or procedure requires chat a1l complsint

commnicstion go directly from the regionsl office to the Aspiscast

Sscretary for Civil Rights.

3. OCR will investigate compiminte filed with or referred by OSEP. OCR will
notify OSEP of complaints filed with OCN. OCR will ii-o notify the state

sducation agency. Since October 1980, aplaints have besm refarred

by OSEP to OCR. Ons hundred ninetesn of those have bsen closed out and 31

are otill pending. Since the vasc majority of complsints tc OCR are
negotisted &t the Regionai Office level and not refsrres to Hashicgeon,

D.C. they are nat rwported to OSEF. To the best of our Raowisdge SEA's

are not being notified by OCR of compleints filed from their state.

4. Complaints based solely on Section 504 are a sole responsibility of OCR
. for resolve. Complaints involviag both Section 504 and the Education of
the Handicapped Act shsil be coordinated in their resolve and co-plaingl

that sre solely EHA-Dssed are tha responsibility of OSEP with

OCR advice. There appears to be iittle, if any, OCR and QSEP coaparation

or courdination in complaint investigation.

5. fach sgency is to provide technical sssistance and advice to tha other an

investigating cosplaints. It appears that this has not occurred since

1980,
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Nithin § days (changed to 1O days Narch 30, 1983) of recsipt of a proposed .
! : i

state plen OSEP will provide OCK with & copy for review. Mnile this did . ‘

become practice, in the woat cecent gound of state plan aggrovu! the plans 5

were not sant to OCR,

0y

-

by
OCR is tequired to resport to OSEP within 15 days {expandad to 25 days on . !
Masch 30, 1983) all enforcement activities within the atate ralating to
the state plan. This is not Presently occucring.

.:t‘_'
OSEP and OCR &re to coopesste in reviewing state plans. While primacy ’_v‘
responaibility rests with OBEP, OSEP must notify OCR of its intsntions to *

approve of disapprove the plan. OCR haa time to mé’o: seek
sodifications, Disputes ate to be resolvad by m Assistant Secretacies.
The purpose of this procedure is to faciliate that section 504 and P.L.

94-142 woLk in harmony and that in eafosciag these laws federsl agencies

ute consistent ceiteria for determining complismce. The singleton Memo of
Sarch 30, 1983, cepealed this provision and deciarad t! has no

formal gfole &n the review ot aggtovn of state plans” and "OCR is fn no

way bound by the provisions of tha state plans in the conduct or

conclusions of its subssquent inveatigations,*

K'Y .
By October 1 of each yedr, KR and OSEP will develop an annual compliance
review activities plan including methods of sslecting sites for complisnce
vx'nu by each office, identification of priority prodblem issues to be
considersd, how esch Office will assist the other and describe the joint

OCR-OSEP visits that will take place. To ctha best of our knowledge ons

plan was developed in 1981, and there was one 40int OCR=OSEP site visit.
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i0. OCR and OSEF are sequized to consuit wilgh sack other in devaloping
tamedial strategies. Coacurrence between Offices 15 to be sought and
achleved. Our undaratanding s that this oocuxa sporadicaily and (s the
sxception rather than the rule.

s
)

L

11. Thete must be an snnual joiat trainiag plan for OSEF and OCR staff w~

»,

'i'w

perfors functions covered by the MOU. To the best of our Sknowledge this
glan has neves been developed.

¥

12. The OCK and OSEP c0Or8isatocs are to meet o8 a Quaiterly basis to

datermine acess fn which $oiat policy davelopment ars necessary.

Y

Proceduses to be followed for devslopment of such policy are set forth in

the MOU. It is our underatanding thet this was only gone in the firat

Yyear.

[

13. pats shall de exchanged between OCA and OSEP., Thera is to bde a data

planning group that meets at Ieast every six montha to reviev data nseds,

]
dats instruments under development, and strategies for data use aad ¢
Bansgedment. By January 1, of each year, & jointly developed annual data ) %
snalysis plan is to be deveioped and submitted to tha Assistant ¥
Seccetaries. It {5 our understanding that there i prasantly no forsal or ;
inforsal coopecation or coordination between OSSP and OCR on matters -
relating to data collection or utilization, .

14, There is to be eatablished an annual joint technical assistance plan
submitted to the Assistent Sevretaries by August 1, of esch year, that .
reaponds to the technical assistan.. needs of SEAS, LEAS, other 2R

3

secipients, handicapped children and their parents, teachers, disabled

L o
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consuascs, providsrs, and ethar psrsans. Te the bast of our knowledge a0

such_plan has been developed or submittad. o : &\:

15. Thare is to be a report by July I, of sach year, By the coordinators £o

the Avsistant Secrateries om the effectivenass victh which tha NOU is being
inplemssted. It i¥ our arand i het at lgsst & drafl .spoTt vas ‘
developad in the first year, but that nothirg subsequent has océurgarf.. NE
..1:
From out ansiysis, unless thers is giguificant isfoxun'tioa va are not sware of, - *\
we must conclude that the MOU ie presestly beimg admigistrativaly and qg,
pmoéunny‘éicnguréad hg the Departmest without kaving dsclered that to be !.'*
Departmancal policy. We find it irosic that osly slightly fass thas s ysar “g
ago the Adsinistration ssandsd en sgresmsat that they wers mot :mly{ns with E
and did cot intend to compiy with avan in an smended fashioa. - ,3,@:
Wa do not believe fhat compliance with the MOU is an end in icseif. The issus -
is coordination batwees OCK snd OSEP and public hoowledgs of the manner in ’i

which guch coordinstion occurs.* 1f ‘the Departmsnt wishes to change the basis
for such coordination through a new MOU they should do so with sppropriate W
pudiic input. But, simply to disregard what the public understands o be the

sules of the gase is not scceptsbls behavior.

f

. Conclusion b
Mr. Chsirman, sany of our organizstions have alweys pursusd a _unoubh

balance betuesn federal, state, and local responsibility for sssuring :

hendicapped children a fres sppropriate public sducation. The Comgress ino :,

P.L. 9e-1&2 carefully crafted such & delicate btf:bco of responsibility for ‘

the varying levels of government. wWhile there have carcainly besn soms i}

F

T

.
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E
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proviens aloag the way, this delicate balance of rc_.poﬁuihility -hu
drm:iuruy improved educational opporturity for ovar four millioa
handicepped studeats. Novever, asfter sxamining the present status ot federal
monitoring and complisnce activities, we must cosclude that there has besn in
vecest years & serious detesioration of the federal goveinments efforts in
monitoring state compliance wirh Pk, ?4-162 snd Section 504 of the Vocational
Rehabilitatios Act of 1973, We are not suggesting chat all hendicapped
children in this country are a1l of & sudden in greast jecpardy, for ss ina
business, if one partaer is {1l the others can maintain the business briefly
watil the partoer is welil., In :hi; cese the wall~being af handicappad

children requives a spetdy recovery of the Departseat of Education &0 it can

assume ite responsidiiities.

The question that parplexes us the most iw, why did the deterioration
described in this testimony occur? Thers are some who would suggest that
since tda Administration failed at rapealing P.L. 94~142 and failed st
deregulating it, it was thersfors natural to simply cease to administer ic.
The CCOD Education Task Force ie sat yet ready to sccept this conclusion. Wa
hope the Administration, working vith the Congress, will recognizs the
etricusness of the problems they fsce and cake immediats eteps to bring its
wonitoring and compliance activitisa fato full heslith. Ia so doing they musc

4ttend to at lesast the following:

1. . The estadlishment of ressonable, coherent, and enforceable policies ang
procedures detsiling how the fodera! moritoring and complisnce syster will
work. Such policies and procadures should be developed with public input,

feported to the Congrres, sad msde publicly availadle.
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2. Thers must Be adaquste qualilisd ataff wich sufficieat rescurces o carry
ost the policies and procedurss. ’ + %;*

LS

\ . F3

3. Such staff wust have the sutbority, with appropriste supervisios, to carry

out their reeponsibilitiss. o

4. The President has expressed his commiteent to cairy out P.L. 94-142, ss o
{ X f

has the Secretary. Tha Congrass has shown coasistent bipsrtisan -
compitment to tbis issus. This should net be & partisan issus. :

B

$. Eftorts to deal with monitoring and complisnce must net bs doas st the
expense of other responsibilities of OSERS snd OCR. Thae present state of

discretivasry programs sdmicistersd by OSEP, for sxample, if examined

L iy o

carefully, wouid raise many of the samz coacarss that have baen documented

bl o
in this testimony regarding P.lL. 94-142 esd Sections 504. WNs casact "rob N
. G
Peter to psy Paul® when neither Peter sor Paul ers well. &
" ,
Finslly, ve are deeply saddaned thet wa had to come dbefore you today, vith
this greatly disturbing testimosy. This uatioa for dacs‘ss, through ¢
Democratic and Kepublican Admisistrations, hes had just cayse fer grest pride
in federal laadership directed st improving cosnditiocas for its bludi:dbpld
L]
citizans. We sincerely hope that this besring vill be the first step toward
restoring ﬁdcul monitoring .to & laval deserving of such naticasl pride. )
. v
R
. p
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Mr. Muxeny. Thank you very much, Mr. Weintraub.

If the members agree, we will withhold questioning uantil Mr.
Gerry has testified.

Mr. BARTLETT. Mr. Chairman, if it would be the will of the chair-
man, I do have one question—I suppose comment—as to one of the
last statements that Mr. Weintraub made and then we can g0 on
with some of the questions about some of the substance of the testi-
mony.

I suppose I was disturbed—I was at the White House when you
were at the White House when the President fully supported
Public Law 94-142 and, in fact, went one step further and said that
he was issuing the declaration of no amendments to either laws or
regulations, and yet—and you say that you want to keﬁ&it nonpar-
tisan and not partisan attacks and then you say words like: “As
the administration,”” and I have to put it in quotes because I am so
shocked that you would say it since the administration “failed at
repealingj Public Law 94-142 when the administration”—the Presi-
dent of the United States was in the room; I heard it with Iy ears
and you heard it with your ears, of his support for Public Law 94—
142 of Mrs. Will's enormous and magnificent support for enforcing
Public Law 94-142 and massive progress in that enforcement. The
President’s declaration of support for not only Public Law 04-142,
but also in its present form, with no amendments in regulations or
in statute. I suppose it is a little bit disturbing to then take it from
the perspective of implying that the President had tried to repeal it
in some——

Mr. WxintrAUB. Well, I would not—sometimes, as you know, Mr.
Bartlett, it is difficult to separate—I did not say the President. I
said the administration. If you remember, there was legislation

roposed by the administration early on to, in fact, repeai Public

w 94-142. There was legislation which this Congress reiected.
There was legislation pro to amend——

Mr. Bartierr. Which the President rejected in the White House

conference.

Mr. stmv}p. If you remember, the President rejected it fol-
lowing the effort{to deregulate it. I don’t—and as I say in my last
part of this, tha¥ the President has indicated his support. The Sec-
retary has indicated his support. I wanted to disassociate our-
selves—and you will note in the sentence following the one you
woted~that we said we are not ready to accept this conclusion.

e would like it not to be the conclusion, however, ! would suggest
to you that there are people out in the field who see the question of
the failure to monitor the law in some substantive way as 8 natu-
ral progression from the events of 1981 and 1982,

e hope that is not the case. We don't believe that is Mrs. Will’s
intention; we don't believe that is Dr. Cullar’s intention; and that
- is why we think this issue needs to be resolved in a bipartisan fash-
ion as rapidly as possible so that the conciusion is not reached that
this is a part of some large scenario.
toer‘ BARTLETT. Conspiracy theory that you would propose for us

ay.

Well, I appreciate your clarification, I think. I do think we need
to examine the issues and determine what is the best monitoring
system for the Department. I think some substantial improvement

38
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has been made since May of 1983, and indeed, since 1979. But we
will get into those specifics.

1 did want to make sure that we covered the point as to the
President's support for these issues and for handicapped children,
which has been demonstrated on numerous occasions.

Mr. Murpiy. We are also igrmed on the panel by Congressman
John Erlerborn. Thank you, Mr. Erlenborn. Do you have an open-
ing statement, John?

r. Exuensoen. No; I don’t. Thanks, Mr. Chsirman.

Mr. Mureiiy. Thank you. OK.

Mr. Gerry, you may p .

Mr. GigrrY. Thank you, Mr. Chairman.

Mr. Chairman and mcisbers of the subcommittee, first let me ex-

press my appreciation for your invitation to testify this morning on

the subject of monitoring by the U.S. Department of Education tc
determine the compliance of State education agencies to part B of
the Education Handicapped Act, its implemen yegulations and

- provisions relating to pﬁmm administration included in the edu-

cation department general administrative regulations. ,

{ understand that the subcommittee is also reviewing the coordi-
nation within the Department of campiianee activities under uart
B and under section 504 of the Rehabilitation Act of 1973 and I
would also like to comment on that briefly. ‘

Because I am not testifying in a re resentative capacity, I would
like to cutline my experience with Federal and State monitoring
activities under the act briefly for the subcommittee before com-
menting on the present performance of the Department of Educa-
tion in this important area.

During the period 1963 to 1977, I served in a variety of positions
within the Office of the Secre of the Department of Hezalth,
Education and Welfare. From 1978 to 1974, I served as Deputy Di-
rector of the Office for Civil Rights, and in 1975, I was appointed
Divector of that office by President Ford.

While serving as Deputy Director and Director of OCR, I was as-
signed principal responsibility by the Secretary for the develop-
ment of regulations to implement section 504 of the Rehabilitation

Act of 1973, In fact, virtuaily all of the regulatory development ac- )

tivities under that statute had been completed at the time of my
resignation from the Department in February of 1977.

During the same period, I was also charged by the Secretary of
Health, Education and Welfsre with oversight responsibility for
the development of the regulations by the Bureau for the Educa-
tion of the Handicapped to implement Public Law 94-142. .

As regulations for seciion 54 and Public Law 94-142 were being
developed concurrently by the Office for Civil Rights and the
Bureau for the Education of the Handicapped, Dr. kdwin Martin,
who was then the Associate Commiseioner of Education in charge
of BEH, and I discussed at length the question of the effective co-
ordination and implementation of the two statutes insofar as they
both applied to the operation of elementary and secondary educa-
tion programs. ' )

In order to best use the existing resources of our two agencies,
and in order to take advantage of the different enforcement proce-
dures incorporated in the two statutes, Dr Martin and I developed

33
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an interagency agreemsnt on the joint implementation of those

statutes. Under the terms of that a%:-eement, which was signed in
1976, OCR sgreed to take responsibility for the investigation of
compliance and the conduct of compliance reviews with respect to
the adherence of both local education agencies, LEA's, and State-
operated programs with the requirements of the two statutes. :

In furtherance of this agreement BEH was to provide technical
staff support to regionally based OCR investigative teams during
all phases of their activities: initial investigation, formulation of
findings, negotiation for voluntary compliance, and if necessary,
enforcement.

The final element of our joint plan in this area was that where
voluntary compliance efforts were unsuccessful, the two agencies
would use the enforcement. options available under section 504—
that is, an administrative hearin procedure leading to a targeted
LEA fund cutoff or suit by the partment of Justice seeking in-
junctive relief, rather than the indirect SEA-oriented remedies
available under Public Law 945142, which are very severe and
which involve funds that are paid to an entire State, rather than to
a specific school district.

A second major section of the Jjoint agreement between OCR and
BEH add the compliance of State education agencies with
the provisions of both statutes. These agencies, of course, have
direct statewide compliance responsibilities under Public Law 94-
142 and indirect responsibility for Statewide compliance under sec-
tion 504, derived from the so-called “pass through” of Federal
funds to both LEA's and other State-operated programs.

“In this area, it was agreed that BEH was to assume responsibil-
ity for the investigation of complaints and the conduct of compli-
ance reviews with respect to the adherence of State education
agencies with the requirements of both statutes. OCR was to pro-
vide technical staff support to BEH in those section 504 compliance
areas not coextensive with Public Law 94-142—program accessibil-
ity, for example, architectural barrier issues and nondiscrimination
in em;lcg;fxent being two key examples—and in the formulation of
Joint findings and su uent negotiation for voluntary compliance.

Enforcement options under both statutes were to be avaiiable to
BEH which would select the enforcement stra most appropri-
ate in light of the particular violations that were identified.

By its terms, the 1976 agreement was to become effective with
the publication of final regulations under each of the two statutes.
After leaving the Department in 1877, 1 was informed by Dr.
Martin that the agreement had been unilateraﬂg canceled by the
Office for Civil Rights at the ﬁi:ming of the Carter administra-
tion chieﬂgebecause of its political history.

In October of 1980, and BEH, now in the Department of
Education, entered into a formal memorandum of understanding
which lacked the direct delegations of authority contained in the
1976 agreement, but which did call for tly improved coordina-
tion between the two agencies, and Mr. Weintraub listed 15 im-
portant provisions of that ment.

On the basis of m‘vl familiarity with both the past and current
implementation by the Office of Special Education Programs and
OC% of the October 1986 MOU, I am convinced that the Office for

40

-t



v

37

Civil Rights has unwisely and unilaterally withdrawn from or de-
faulted on some inmportant obligations contained in that agreement.

I coniinue to belisve that the effective coordination between
these two agencies can‘and would dramaticaily improve the compli-
ance monitoring capabilities of both. -
. My direct involvement with the compliance monitoring activities
" of the Bureau for the Education of the dicapped began in 1979.
During that year, the Children’s Defense Fund and other advocacy
- organizations, together called the Education Advocates Coalition,
issued 8 major report critical of the operations of the Buresu in
. five major areas related to monitoring and enforcement of Public
. Law 94-142 requirements: monitoring procedures, lack of enforce-
ment, failure ts issue policies, targeting of resources, and the as-
signment of training and staff being the five areas.

At Dr. Martin's request, and ing closely with staff in the di-
vision of assistance to States, I agrepd to assist BEH ixa:(eelf-eval-
uation of its current monitoring activities and in the develd

3
of a plan to overcome any identified problems and to improvgxts

overall effectiveness. During 1979 and early 1980, I closely re-
viewed the SEA compliance monitoring activities of BEH, both past
and current. In the course of this review, I studied the overall com-
glisnce information collected by BEH during reviews of several
tate education agencies, p ly tens of thousands of pages of
documents, both offafte and onsite, and I reviewed carefully the
content and subseauent compliance history of numerous letters of
findings issued by BEH to various State education agencies.

During this process, I also reviewed BEH compliance monitoring
procedures and interviewed BEH staff members. In conducting this
review, I attempted to assess the accuracy of the various criticisms
of BEH compliance monitoring programs presented in the report of

. the Education Advocates Caalition.

Based on this in-depth review, I identified four important %mb-
lems which I believe significantty reduce the effectiveness of BEH
compliance monitoring efforts These 1980 problems that were ide~-
tifid, at least by me, were: One, a lack of understanding ae to
what monitoring is or should be and a consistent confusion be-
tween the administrative responsibilities imposed on State educa-
tion agencies by Federal requirements that could be monitored di-
rectly and the underlying local program of compliance require-
ments which proper execution of SEA administrative responsibil-
ities are designed to ensure. That was the first area.

‘"he second was an inappropriate overlapping of State plan ap-
proval issues and compliance monitoring findings, as evidenced by
the fuilure of BEH to require State sducation agencies to develop
and include in the State plan policies and procedures which trans-
late geners! Federal regulatory requirements into messurable oper-
ational standards that could be used at the local level.

The third area was a rigid adherence to a triannual onsite moni-
toring scheduie for each State education agency, regardless of its
current compliance-related data or its compliance b! ‘ory, a lack of
adequate advance preparation for SEA compliar. monitoring
visits, including the identification and analysis of » .. available in-
ior—ation, and the routine conduct of short, unfocused visits to a




smali number of local education’ agencies in each State which, in
m,} judgment, provided no reliuble compliance information.

inally, the unstructurqd and unfocused collection of information
which often resulted in the inability of OSEP to legally su port
findings presented to State education agencies and the lack o any
effective followup where voluntary implementation plans were
agreed to by BEH and SEA. .

Mr. Chairman, during the balance of my testimony, I would like
to provide the subcommittee with, one, a brief explanation of each
problem identified; and two, an assessment of how and to what
extent each problem exists currently within OSEP.

Before doing so, I would like to briefly explain the basis for my
familiarity with current OSEP and SEA compliance activities.

Since leaving the Department of Health, Education, and Welfare
in 1977, in addition to my involvement during the 1979-80 review of
BEH compliance monitoring, which I have described, I have
worked directly with over 40 State educatiun agencies and with
scores of local education agencies in a wide variety of legal policy
issues related to the implementation of Public Law 94-142.

In this regard, over the past 7 years, I have drafted State special
education laws, regulations, policy statements and interagency
agreements. I have served since 1977 as counsel to the House
Wednesday Group of the House of Representatives and in 1983 and
1984, I served as cochair of the Commission on the Fifiancing of a
Free Appropriate Public Education for Special Needs Children
asked by this subcommittee to study a range of financing and ad-
ministrative issues crucial to the effective implementation of
Public Law 94-142. I have participated actively in the preparation
of its report.

During this same 7-year period, I have represented parent dis-
ability organizations. including several members of the consortium,
in a wide range of courses designed to protect the rights of handi-
capped children guaranteed under the act under section 504.

Finally, I serve as a project officer on part B grants awarded by
the Department of Education to the Fund for Equal Access to Soci-
ety, a nonprofit organization with which I am connected, and the
National Association of State Directors of Special Education, to
train State Education Agency special education compliance mani-
toring, complaint investigation and policymaking staff.

The first area, the concept of monitoring and Federal/State ad-
ministration under part B—and I want to go through this mainly
because I think the word “monitoring” is used in many different,
ways for magy different things and some of the confusion about
what monitoring is and who does it is based on, I think, a lack of
clear view of exactly what we are talking about. So I would like to
take a couple minutes to talk about what monitoring is, as I under-
stand the statute and regulations.

Mr. MureHy. Could you rather summarize those explanations
and those points, Mr. Gerry, we may be called to a roilcall and we
would like to have your testimony completed before that.

Mr. Gerry. Well, let me say this: I think, Mr. Chairman, first—
and I will try to summarize this as quickly as I can—since this is
the heart of my testimony about the problems with——

42




39

Mr. MurpHY. Well, we don't want to gpoil the heart of your testi-
mony.

Mr. Genry. I will try to summarize it without losing the point.

. First, I think that I identified two different theories of monitor-
"'mg which have been interc eably used in conversations and
which I think are profoundly different. One view is that monitor-
ing is a management process by which an agency collects informa- .
tion regularly, not periodically, analyzes the information in an &
~ effort to try to idenat‘ilf‘g potential problems of compliance. That is

. an ongoing process it involves both work offsite or onsite and,
-, to me, monitoring is a permanent ongoing responsibility under this

statute of the Department of Education and the Office of Special

; Education Programs. ‘
¢ Now, the other theory of monitoring is what I call in my testimo-

ny the “travel event theory.” It seems to be how many places you
visit is what—in other words, people refer to monitoring as though
it is an event that can be described. I went out yesterday and 1
monitored the State Education Agency.

That concept of monitoring kind of runs through a lot of the dis-
cussion because we then about how many states have been
monitored, for example. It is very important to discuss which defi-
nition of monitoring we are m;?é- about. Are we talking about
how many teams went to visit specific places and specific States or

T are we really talking about whether there is & system to collect

; and analyze information which will include visiting states. It may
include visiting local education agencies.

The first thing I think is important is for us to talk about moni-
toring in a broader context because it is clear to me that in the
General Education Provisions Act, which is actually the place
where the monitoring responsibility connected to Public Law 94--
142 is currently defined, I believe it is clear that what congress had
in mind was the broader view of monitoring as a management
process.

If we start with that, then I think the next important guestion is,
who is responsible for monitoring the behavior of which agencies?
In other words, if we talk about this management of information,
we are looking to identify preblems. The question is, who is sup-

to be doing this? In the way I read the statute, it is quite
clear that both the Federal Government and the States are sup-
posed to be actively involved in monit.orir%e

In fact, most of the provisions of the General Education Provi-
sions Act address State monitoring. So if that is true, then the
question is, who are they supposed to be focusing on?

“Now, in my reading of the statute and regulations, the Federal
Government, as Congress designed this statute, was io be primarily
focused on monitoring States and States, in turn, were to be pri-
marily focused on monitoring local education agencies.

Now, if that is true, the question is, what is the content of that
monitoring, what should be? Now, this gets us to this question of 21
areas versus 11 areas, whether there is a reduction or increase in
monitsring. I think there is confusion here. ,

For the most part, State education agencies don’t operate direct-
ly local education programs, s0 that when you talk about monitor-
ing placement of children in‘least-restrictive environmentis or you
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talk about menitoring the evaluation of children who are learning-
disabled, you are talking about an activity that occurs almost
always at the local level, not at the State level.

When you talk about what States do under the act, I think there
are 11 general administrative responsibilities identified in Public
Law 94-142 and in the General Education Provisions Act. Five of
those are, I think, from an advocacy standpoint, really crucial to
-the protection of the rights of handicapped children and those five
are: the review of local applications; the investigation of complaints
by parents; the monitori.n,% of program operations at the level;

e conduct and review of due process hearings—I think those are
the five. I may have left one qut, but T will—that is a process which
_,I think the Congress created and taken ether, it represents the
State’s efforts to protect rights at the local level.

So when, for example—as did occur—there was a change in the
focus of Federal mcnitorin% for 21 areas to 11 areas, what there
really was was a defining of the proper role of Federal monitoring.
The 21 areas, by the way, don’t exist in the statute or regulations
as such; they were—they. happen to be 21 areas that were listed in
the document comg_iled by the Office of Special Education Pro-

ams. When the office went through its is of its proper role,
it moved to a definition of 11 areas, not to reduce anything, but
just to figure out the difference between,what happened at the
State level and what would happen at the local jevel. ‘

Now, the 10 areas that aren't on the list of 11, such as placement
in the least-restrictive education environment—an issue I am ve
interested in—is monitored curre: tly under this system, but not di-
rectly. It is monitored indirectly. For example, if it occurs at the
local level, then the States should be monitoring and one of the
things that OSEP compliance monitoring staff do is to look at the
moniforing procedures that are used by the State for a least-restric-
tive environment, so they would Iooi at the questions that are
asked, the data that is collected, how the State analyzes that data,
and what kind of findings the State presents the local school sys-
tems.

The same thing would happen with due process hearings. They
would look to see what due process hearings were conducted on
least-restrictive environments, what the outcomes of those due
groc&s hearing were, what the decisions were, and so on, with

Ita_te/lecsl applications, the content, hearing decisions and com-
plaints.

So that it is not that those 10 substantive areas have dropped out
of the monitoring system, rather, they have been properly inco
rated in it as focused-issue reviews of the States. So how are the
States doin& in each of those 10 areas because the law primarily
puts on a State the responsibility for setting policy—that is the
fifth area of general supervision—and enforcing.

So I don’t agree with the proposition thatu;ie scope of monitor-
ing has decreased at all. I think that the—what has hapﬁned is
that there has been a needed clarification and distinction between
State monitoring and local.

The second major area that we talked about—I will skip over
generau{'-is the State plan review and compliance monitoring ac-
tivities. I think there were a lot of problems with the issues that
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were raised to approve State versus the issues that were
raised to monitor districts, The State plan review system is basical-
ly a contractual system in which the States are required to enter
into certain assurances, provide certain policies and laws and dem-
onstrate that they have the structure to implement the act.

In concept, it was not designed as a ism -for dealing with
specific compliance issues. In any event, I think most of the confu-
sion in that area has been eliminated and the remsining needs
probably are to, as I testified earlier, to try to get the State educa-
tion agencies to do their policymaking job. The biggest single prob-
lem right now, I think, in terms of structuring this whole process is
that few States have detailed measurable standards. I mean State
standards, not Federal standards, but State standards, which tell a
local school system what this general Federal requirement means,
or at least what opticns the local school system has legally to run
their programs.

I think that is the major issue remaining. It is important to
making the system work.

That gets us to this whole issue that was raised in the third of
my points, which is the planning and structuring of monitoring ac-
tivities, and again I thmE we have gotten into an area of confusion.
The triannual review, which has been discussed quite a bit, strikes
me as something which we need to look at closely. '

In talking with Dr. Martin, I think I can identify its origin in

what I describe in my testimony as a kind of show the flag concept, .

which I am not sure is a bad idea. In fact, I think it was probably a
good idea the first few years after the passage of the act.

The idea was, literally, the travel event, that Federal officials
would travel to each State, woulm in the State capital,
would meet with State education ials and parents and advoca-
cy groups and go to the locsl level in an effort to really convince—
and we know that some States were more reluctant others—
States that there really was & serious compliance obligation that
this law had passed and that the Federal Government intended
that it be implemented.

I think that that kind of show the flag strategy makes some
sense in retrospect, but it has been a long time since we passed the
law and I think we can say with some assur at this. point that
there really are few, if any, local education agencies or States—no
States, certainly—that don’t know that the law\has been passed or
what their general responsibilitiec are or who need that type of
strategy any more. Lo .

The question is, at this point, does it make any sense to critique
the Office of Special Education for moving away from a
triannual review? it seems to me answer is exactly the opfo-
site; no, it doesn't make any sense. The Children’s Defense Fund—
one of the their major ﬁndx?s was the lack of targeting by the
Federal Government on specific compliance agorgblem In tes:éyl:f
before Congress over, I guess, & total of t a 10-year period,
when I was in the Federal Government, one of the questions that
was consistentiy asked of the Office £ - Civil Rights and other Fed-
eral agencies is what are you doing to really d out where the
problems are, as opposed to just going out and routinely spending
travel money?
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That, in fact, became part of the order in Adams versus—I have
to go back, I think it was—then we went through all the Secretar-
ies and it is now Bell. In the Adams case, what the U.S. District
Court for the District of Columbia did was precisely regct the rou-
tine periodic review theory and say to the Office for Civil Rights:
“You have to go out and collect information about what is going on
out there in the States and then you have to target your monitor-
in%ef‘fort based on likely indicators of problems.”

hat is the structure in the Adams case and that is where OSEP
has moved to.

To condense a couple of pages of my testimeny, I see nothing
wrong with that.

The second point is this question of visiting local school districts
and that is one that I have very strong feelings about, having run a
compliance program for a few years that visits a lot of local
schools. First, I reviewed the results of a lot of these visits in about
10 States and I can tell you that other than identifying what I
would describe as global issues that came up in the first couple
{ears of the act—for example, no handicapped children would have

EP's or there would be no child find system. Something that
would literally—could be identified in the 10-minute conversation
gn;ieéhat you wouldn't need much legal support for once you vali-

ated it.

There is very little documentary evidence of compliance or non-
compliance collected during most of these visits and if you think
about it, you could see why because—say I went into a State the
size of Pennsylvania, Ohio, or New York, and I had to do a sample
of local school systems. If I am a lawyer and I am investigating
compliance with the law, what kind of a sample would I have to
take of the number of handicapped children in the State or the
number of districts in order to really have reliable findings about
compliance at the local level on a statewide basis? Say that I said
10 percent. So I had to take—well, I once read a large review of the
New York City School System and if I just thought about 10 per-
cent of the handicapped children in the New York City School
System and the number of staff it would take to investigate sn
major issue of compliance in any com&yetent way at the local level,
for 10 percent of the children in the New York City School System
in 10 percent of the schools, I certainly couldn’t drop by for a visit
for a couple of days with a team of two or three geople and come
away from that visit with anything that could be described as reli-
able compliance information.

While the New York City School System is the largest school
system in the country, I think I could say the same about two or
three people in a day or two in aimost any school system. The ques-
tion is, what is the utility of doing that? At this point in the imple-
mentation of the law, would we really identify the kind of complex
difficulty in challenging compliance problems which we know exist,
but are we going to document anything with that procedure? I
think the answer is clearly no.

What OSEP has done, as I understand it, is to say, “Look, we are
going to take this issue-specific focus at the State level; we are
going (o go into a State-level State Education Agency; we are going
to see how they are handling an issue like placement in least-re-
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» strictive environment or evaluation.” As we review their docu-

ments, if we sve some problems, then we are going to go to specific
LEA's that we identify and we are going to really look at that
problem. OSEP did that, for example, in Ohio, with the placement

of children in separate schools for mentally retarded children,

*

where they went into Ohio and they went into four school systems
and they did a very ﬁtl;mb review of that problem.

Well, when they fini that review, they had something to go
to the State of Ohio with because they had spent—as it turrs out—
probably the time of between 5 and 10 people for—I would esti-
mate—at least 2 to $ weeks collecting data just on-site to deal with
that one issue, which was the assignment of trainable mentally re-
tarded students to separate schools. They had, I believe, legally
sugportabie findings. '

ut ihe idea that somehow they could just append( or o%to
append to their routine State visits unfocused reviews of 's
strikes me as really a waste of their reeources. It is also something
that may tend to confuse States as to what they are su posed to be
doing, because if we asked the States to target compliance prob-
lems, I think we ought to spend most of our resources seeing if
they do a good job, not routinely visiting school systems to iry to
kir:id of replicate in a very shorthand fashion what they are trying
tn do.

Finally, since I have, I think, defended or at least supported sev-
eral of the changes that have gone on, which I don’t think are re-
gressive or show any lack of support for the law or its enforce-
ment—in fact, I think that there are successful efforts to improve
the administration of the system, I do think there are two or three
areas where we need—continue to need improvement and he}%n'“1

The first is the actual collection of information onsite. ile
there has been some progress, there seems to me to be considerably
more needed in terms of training staff to collect evidence that can
be used in an enforcement proceeding if necessary, which includes
the advance preparation of dataollection instruments, proper
interviewing techniques, some of the basic issues of onsite activi-
ties. I think that is primarily a training activity, but it is a bedly
needed one.

Perhaps most importantly, and here I agree completely with Mr.
Weintraub's testimony, I t.gmk. the lack of followup, I think, is a
very serious one. It is important for the Department to deal with
this—that when compliance plans are agreed to, where a State and
the Federal Government agree on a particular strategy to over-
come an identified problem, my understanding is right now that
there is very little staff time, if any, committed to really i
up to see whether that occurs or not. 1n other words, whether those
various actions that are supposed to take place do take place.

There are really two issues; One, are the agreed-upon actions
carried out; and second, do they do any good? In other words, when
you are monitoring a plan, you alw%gs want to look at each of
those issues. Right now, I think that there continues to be a prob-
lem with that which needs to be rectified.

In general, let me say that I think, Mr. Chairman, that there has
been significant progress by the Office of Special Education Pro-
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grams in the last 3 or 4Myears. I think that has been strengthened
during the last year by Mrs. Will's administration.

I know that there are activities under way within the office,
which I am sure you will hear more about, to make further im-
provements. I think that the OSEP Program is, in my judsment,
cumnt}{ wmoving ahead a?rassively and successfully.

I thank you very much for the opportunity to testify.

[Prepared statement of Martin H. Gerry follows:]

ngum StaTEMENT OF MazTIN H. Grary, ATTORNEY, PickaRD & GERxy

Mr. Chairman and members of the Subcommittee, first let me express my appre-
ciation for your invitation to teetify this morning on the subject of monitoring by
the U.S. Department of Educe’'on to determine the compliance of state education
asncies with Part B of the Education of the Handicapped Act (as amended), its im.
plementing Regulation (34 C.F.R. 300), and provisioas relating to program adiminis-
tration included in the Education De t General Administrative tion
(34 CFR 76). I understand that the mittee is also reviewing the instion
within the Department of compliance activities undsr Part B and under-Section 504
of the Rehabilitation Act of 1918,

I would like to outline my experience with Federal and State monitoring activities
unduﬁmAﬂbefqnmmﬁngmthemtpeﬁmoftheDcmtof
Education in this im t area. During the period 1969-1977 I served in a varisty
of positions within Office of Secretary of the De t of Health, Education

Welfare. From 1973-1974 I served as Deputy Director of the Office for Cvil
i lt:(OC_R) tndzri: IWSIwnap;p:idntedDirwsgofthgtOfﬁeebme;gmﬂ.
serving as ty Director Director of OCR, I was assigned prifcipal re-
sponaibility by the &rﬁuy of HEW for the development of regulations to imple-
ment onSﬂdofth.RﬂuhilitaﬁonActoflm&Inflct.vinuﬁyaﬁoﬂhowu-
Iatory development activities under that statute had been compieted at the time of
my resignation from the Department in February of 1977. During the same period 1
reapanbliy ot the Sovelopwien of (o rtomie s bt SLre with cversigh
respongibility for ient tions being reau -
for the Education of the Handicapped to implemented P.L. 94-142.

As rﬁzﬁim for Section 504 and P.L. 94-142 were being developed concurrently
by the Office for Civil Ri ta and the Bursau for the Education of the Handicapped
(BEH), respectively, Dr. Edwin Martin (who was then the Associate Commissioner of
Education in charge of BEH) and I discuseed at length the question of the effective
coordinated implementation of the two statutes in so far as y both applied to the
operation of elementary and secondary education programs. In order to bost use the
exisue'gf rosources of our two agencies and inarderwtskesdmmtbediffeb
ent enforcement procedures incorparated in the two statutes, Dr. and I de-
velopad an {ntra-agency agreement on the joint implementation of both statutes.

Under the terms of this & ment, which was signed in 1976, OCR agreed to take
responsibility for the in ation of complaints and the conduct of compliance re-
views with respect to the rence of both local education agencies ) and
state operated programs with the requirements of the two statutes. In furtherance
of this agreement, BEH was to provide technical staff support of regionally-based
OCR invastigative teams during all of their activities: initial invest{gation;
formulation of findings; negotiation for voluntary compliance; and, if DACOSSArY, €n-
forcement. A final element of our joint plan in this area was t&a: where voluntasy
compliance efforts were u the two ageucies would the enforcemant
options available under Section 504 (i.e., an administrative haaring procedure lsad-
ing to targoted LEA fund cut-off or suit by the Department of Justice ing in-
,g;nﬁi;e relief) rather than the indirect SEA oriented remedies available under P.L.

A second major section of the joint agreement between OCR and BEH addressed
the compliance of State education agencies (SEAs) with the provisions of both stat-
utes. These agencies, of course, have direct statewide compliance responsibilities
under P.L. 94-142 and indirect responsibility for statewide compliance under Sec-
tion 504 derived from the “pass through” of Federal funds to both LEAs and other
State agencies operating education programs. In this area, it was & that BEH
was to assume responsibility for the investigation of complaints and the conduct of
compliance reviews with respect to the adherence of SEAs with the requirements of
both statutes. OCR was to provide technical staff support to BEH in those Section
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504 compliance aress not co-extensive with P.L. 84-142 (q..wnmnwudbﬂ'ig;_

non<discrimination in smployment) and in the formulation of joint findings and

sequent negotiation for volun com . Enforcement options under both stat.

utes were to be available to which would select the snforcement strategy most
iate in light of the particular violations that were identifisd.

final regulations under each\of the two statutes. After leaving the Department in
IQW.IwﬁMmﬁby:%inmmWnthmMm
celled by the Office for Civil ts chiefly because of its political history. In Octo-
ber of 1980 OCR and BEH (now in the t of Education) entered into a
formal Memorandum of Understanding (MOU) which lacked the direct i
of authority contained in the 1976 Agresment but which called for greatly im

proved
_ coordination betwsen the two agencies. On the basis of my familianty with both the

past and current implsmentation by the Office of Special Education Programs
(OSEP) and OCR of the October 1980 OU, I am convinced that OCR has, unwisely
and unilaterally, withdrawn from or defaulted on important obligations contained
in the sgreement. I continue to believe that sffective coordination between these
-gen:fm can and would dramatically improve the compliance monitoring capabili-
ties of both.

My direct involvement with the oom%hnee monitoring activitiss of the Bureau

N
P
!

for the Education of the Handicapped in 1979. that year the Chil-
dren’s Defense Fund and other advocacy organizations ( called the Educa-
tion Advocates Coalition) issusd & major report critical of the i of ‘

operations of the
Bureau inﬁvnmqjormrehtodtomonitoring‘mdonfomentqf?& 94-142

requirements: monitoring procedures; lack of enforcemant; failure to imsue

of resources; and t and training of staff. At Dr. Martin’s request
and working closely with of the Division of Assistance to States, I agresd to
assist BEH in s seif-evaluation of its current monitoring activites and in the devel-
opment of & plan to overcome any identified problems and improve its overall effec-
tivences.

During 1979 and early 1980 I closely reviewed the SEA compliance manitoring ac-
uvituofBEH.boshfputmdcumntInthccoumofthhmimlltudhdthe
overall compliance information collected by BEH during the review of ssveral SEAs,
both off-site and onsite, snd I reviewed carefully the content and subsequent com-

liance history of numerous letvers of finding issued by BEH to various SEAs.
ﬁngthhpmce.!shomﬁewedsm{mpnmmonitoﬁngpmdummd
interviewed numerous BEH monitoring staff members. In conducting this review I
almsﬁemptedmmtbemmcyofthevuiomuiﬁmmof:hesmmpﬁ-
ance monitoring p presented in the report of the Education Advocates Coali-
tion, Based on this in-depth review, I identified four important problems which I
believed significantly reduced the effectivencss of BEH compliance monitoring of-
forts. These problems included:

(1} A lsck of understanding ss to what “monitoring” is or should be and a consist-
ent confusion between the administrative res ilities imposed on SEAs by Fed-
eral requirements that can be monitored directly and the underlying focal program
compliance requirements which proper exscution of SEA administrative responaibil-
ities are designed to ensure; .

(2) An inappropriate overlapping of State Plan ag{mﬂ issues and compli
monito findings, as evidenced by the failure of i :f
and inciu eint.heSutePhnpolic{unnd rocedures which translate general Fed-
eral regulstory requirements into maaur-bgo operationa! standards;

(3) A rigid adherence to a triannual on-site monitoring scheduls for esch SEA (re-
gardiess of current compliance-related date or state compliance history), & lack of
adequate advance pre n for SEA compliance mmﬁmn&:mu {including the
identificstion and is of all availxble information) and routine conduct of
short, unfocused visita to a small number of LEAs in each SEA which provided no
reliable compliance information; and

(4) The unstructured and unfocused collection of information often resul in
the inability of OSEP to legally support findings prasented to SEAs and the of
gn eﬁegtive Sg:ow»up where voluntary implementation plans were agreed to by

and an .

Mr. Chairman, during the balance of my testimony I would like to provide the
Subcommittee with: (1) a brief explanation of each problem ideutified; and (2) an
assesament of how and to what estent each problem exists within OSEP. Before
%w. 1 would like to briefly explain the basis for my familiarity with current

and SEA compliance activities.
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Since leaving the Departmant of Health, Education and Welfare in 1977, in addi-
mnmmyinwlmntdudnslmmmmdBEHmpﬁn\:mwg
fgcribedabow.lhi;wmhd i ﬁmwwm%ﬁmﬁm
ucation agencies in a wide varisty of legal policy iasuss i im
mnhﬁmd%hﬂ-l&&h&hﬂaﬁ.m&nm&mfnd}ut;h dnﬁ:l.
state special education laws, regulations, policy statemsnts in'
ments. In 1983-84 I served as a Co-Chair of the Commission on the Fi
Free Appropriate Public Education for Special Needs Children asked by
cammittee to study & of financing and administrative issues crucial to
fective implementation of P.L. 94~142 and participated actively in the i
its report. During the same seven year period I have repressnted parent and di
ity organizations in a wide range of casce designed to protect the rights of
“capped children guaranteed under the Act and under Section 504. Finally, I current-
lgmeu?mjoctOﬁ‘mumDmawndod the t of Educa-

tion to the Fund for Equal Access to and the National tion of State
Directors of Special Education (NASDSE) to train SEA apecial education compliance
monitoring, complaint investigation and policy making staff.

THE CONCEPT OF MONITORING AND FEDERAL/STATE ADMINIITRATION UNDER PART B

Muchofﬂxeeoafun‘onregudingtb! r nsture and extent of Federal monitor-
ing of SEA and LEA compliance with L%lﬂsndralnudlg\dnmymviﬁom
sems, I believe, from a basic misunderstanding of the concept of monitoring, itself,
In my view, “monitoring” iz an management process through which (1) in-
formation is regulsrly collected analyzed to determine whether the bahavior of
all those agencies subject to monitoring scrutiny meets standards established by or
sdopted by the monitoring agency, and (2) all agencies not conforming to established
standudsawmquimdmdonﬂms.mmitoringbmomuaomﬁpmmm
ment process by which all agencies are regularly reviewed and required to conform
to established standards.

Applied to P.L. 94-142, this definition would envision a monitoring role in which
information concerning the behavior of state and local sducation would be
collected and anal to determine compliance with applicable Federsl require-
ments. Where deficiencies were found, non-complying agencies would be required to
promptly comply with established standards.
'I‘hisviewofmmﬁtoringdiﬁmsharplyfmmwhstlwouidmlltho“trsveie\{ent
theory” which is often used as the frame of refersace for discussions of mouitoring.
The “travel event theory” definee monitoring in terms of visits or appearances in

g:ﬁxgphm:tpuﬁcuhrmUnderthnﬂ:mm can be said to -
ve n

“monitored” when it has been visited by a team of individuals charged
with reviewing its compliance status. Inmm,thilthooryofmonitaringeonfnmoge
important aspect of an overall monitoring process, an onite data collection visit,
with thempmeeu. itealf. This confusion often generates nutimwhichmhrﬁ:g
emlmwy?wonduvﬁhﬁmmhu“ﬁwbnghu t been since they have
menito "

Once & clear definition of monitoring is established, the next important question
is: “Who is ir:'msrily responsible f;ngmnitm'inx the behavior of which agencies?’
While there been an amumption by some that the Federal Government is prin-
cipally responsible for monitoring the behavior of all education ieg with regard
to the requirements of P.L. 94~142, current Federal statutes regulations perti-
nent to the administration of P.L. 94-142 clearly differentiate the principal monitor-
ingm%onﬁbﬂiﬁun.igne&ml?edem@smmmdm' agencies. -
ant to PL. 94-142, the General Education Provisions Act, and their implementing
rﬁa%ﬁ%mc&rgﬁwi&hpﬂnﬁpﬂmﬁb&ﬁwfww ing the com-
pliance of mwmwmmmmmgmm, anless)
with the substantive provisions of the Act. In contrast, the Department of Education
is u&e& principal responsibility for the monito of the compliance of SEAs
with administrative requirements imposed under Fedaral Statutes. There
is no question that the De t of Education has authority under P.L. 84-142 to
review the compliance of but the basic design of the statute requires that this
authority be used in the contest of ensuring effective State administration.

Under the provisions of P.L. 94-142 and the General Education Provisions Act (as
defined in the Education Department General Administrative tion), SEAs are
required to carry out eleven (11) basic administrative res ties linked to the
operation of the Part B program. Five of these responsibilities involve the SEA in
direct review and regulstion of program compliance at ths local level. These five
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responsibilition, if Mmﬁmmmmmmb-
stantive requiressents of P.L. %d-142:

ti)mmd’mwmm programs (34 CFR. 761010 (0
M(v);W’?S);

=B &

§3§ SEASEA !i:'"mof jocal (3& ool m‘o(gzg .R. ?6.780—78&);

{4) SEA conduct or review d‘ Duc Prwc. m

tS) SEA tlu Msuance of
um:&?c‘c?x. MGOOL

nchcfge nm.n mmmdl’i..u-ua%motthom“
ve
:la.hnmw mhwdgpplnmu, getieral aupervision)
thus, require carelul weeponsibil.
ities are “reactiv” unvutiphou mylnntt. nvim dw%m
MNM&MMWWNWMMG:W
&

now conducts

oring in ﬂmhh %MMMMM
nndoﬁdwonm v % “tnvaltwat”thmyofmtm-
mm,mmmmmﬁwmmndm overall concept

During the same three mmmm&cmmmmw
communicated st both the Federal and state level the differentiated responsibilities

procedure. This probes ) program
mmhupimt loast restrictive snvironment, by focusing its reviaw
of crucial SEA adminirhtive nctivities. For exsmple, a currept OSEP compliance

the standpoin tdm‘mmm M&l Toast rectiic:

tive environment placement mandate. Similarly, monitoring standards snd
relating to the same imue are often intansively reviewsd. The overall
result of this monitoring 38 im monitoring
of SEA e i and their real impact on LEA compli-
mmmmnmdmwﬁm .

In sum, the goal of the current SEA comp monitoring ap-
mwhmd‘_ ”m&m;nvdmtd hundred
that and other aducation programs are meeting ovampliance ohligations
under the Act. This compliance itoring stratagy is both closer to that statutory
administrative modsl and much muoe to produce compliance gains
than its predecessors.

CONFUSION OF STATS PLAN REVIEW AN’ COMPLIANCE MONITOMING ACTIVITIRS

Ons of ths pervasive dnrmmylﬂmﬂmofamm
Fummmumeormcwumoﬂbofm
or state !, am the one eomplm foring ot the
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The concept of untargeied periodic reviews aleo is quite inconsistant with the
standards for civil &hum&immmnmgmntmm
tthnihdsumMﬁctCouninAdamv.&ILmdehMG
nuoﬁ:udnm:w;nmmtwithwmdtbg AACP

Fund, Inc. and otber rgjor civil and women's rights organisations which caliad for

the collection and analysis of inforration by to target its revisws

e e aicch apreaneg to.have the sreatest Hkalihood ot ¢ Secbiatin
encied v

ﬁmmn huﬂnudmmgmnﬂmm’smodmtw

sent Order 11, 1983) in the case.

strategy and alsc allowed Federal officials to gauge the degres to which the

mm{:umémmwofkhﬁdtzmwmumutdbymmwm
local level. The visits often revealed first generation problema on which
the SEAs were to follow-up (e.g., no IEPs for identified caildren)

rarely provided ® com information on more than global issues.
Again, whatever of the visits may have bosn, as time passed their
utility declined sharply and the fact of the visita contributed to SEA confu-
sion about the proper role of SEA monitoring and administration. notion that

scores of OSEP staff several months to review the ovendll program compliance of &
rﬁdsbienmphofmﬁlin:amch‘ state, .
ring the last thres years OSEP has concentrated its efforts oa SEA administra-
uvemquhvmnu;ndmuumeﬂmdﬁsmdmm' tive actions on im-
rtant second genseration compli st the local lsvel. Becaum of the
administration and supervision of many Stats operatad programs, OSEP has
costinued to make in-depth visits fo thase programs when conducting ou-site visits
to SEAs. In contrast, on-ite visits to LEAs have been made as warranted by
the results of initial review of SKA administrative operations. LEA visits are
scheduled, the information to be collected at the lovel can be focussed and reli-

able.

Finally, during the iast three yvears OSEP has also made major gains in the ad-
vance ing of its compliance monitoring activitiss. Offsite dats collaction and
analysis efforts have been dramaticcily expanded and m?mnﬁw'm profiles
have been prepared in connection with all scheduled compli monitoring activi-
ﬁuﬂmpmﬁluhanpmﬁdmmximporhmm&m{w

OSKP INVESTIGATIVE AND ROLLOW-UP FROCEDURES

My review of specific BEH compliance monitoring files and related documents re-
vealed pervasive problems both in the planning and collectios of compliance infor-
iation and 'nﬁwhcko(fdlmpwnqn&axedmmﬁnm’gmmphm
BEH. Bocause in purt of the lack of internal, interpretive related to b
SEA asdministrative responsibilitiss und LEA substantive compliance
itiss, BEH SEA compliance reviews were structured mainly around a * st
requlatory provisious. As a result of this approach information collscted by BEH on-
site mmmmmwumnMumm“mmmamM

giooe of informa to test an investigative or compliance hesas (0.8
EA X is (is not) investigating every complaint it receives?). These inivestigative h!v‘-
potheses must, in turn, derive from specific statutory or megulatory provisions.

this way & vlear linkage between iegal requirement and data coliection can be made
and an “investigative dats base’’ for any compliance monitoring activity enn be g:n
erated, Once x data base exists, data colisction can be and structured dats
collection instruments can be developed with dus sttention to legal evidenuiary re-
quirements. Based on this svstem, legally supportable findings can then be made
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tive action (or “voluntary implementation”) plans. While development of the
new continuous screening procediures [ described above will make an important con-
tribution to this area, the problem of inadequate follow-yp by OSEP of plan imple-
meontation rerains 8 MWrious one.
w.m!wwmmy-immmowwmw
1 be ittee is i

tify this morning. the questions which the Subcommi addressing in
thﬁhuri mofvxtdixggw&nwtomilliomofhmdiuppod%imlb&- :
lieved the Office of Special Education Programs has made im t in the
last three years to improve the quality and effectivences of its compli mognitor-
Smpmgrm.Whﬂcmiomgvrd&amnmdngobemi\v&.the program is, in
m¥ Jjudgment, currently moving ahead aggressively and sucosssfully.

wotild be happy to answer any questions that you or other members of the Sub-
committes may wish to ask. :

Thank you,

Mr. Murpsny. Thank you very much, Mr. .

I have one or two questions and then I will turn it over to the
other members of the panel. I welcome Mr. Paul Simon, Mr. Pat
;thams and John McCain, who have also joined us here at the

earing.

Mr.n{Veintraub. do E;(*iou feel that the reductions in staff within
the Office of Special Education Programs have been hindering the
Office’s ability to monitor the gﬁrm‘? You mentioned that you
felt they have not monitored | school districts and do you be-
», lieve that it is reduction in staff that has caused this?

».Mr. WriNTRAUB. Well, as I had indicated in my statement, Mr.

Chairman

Mr. Murrny. Or a reduction in commitment?

_Mr. WaiNTRAUB [continuing]. There has been a 75—g;eent reduc-
tion in the number of people available to do the job. Basically what
you got is you have got a very complex law; you have got 50
States plus the territories, et ceters, and you have 10 people in the
Federal Government who sup y are responsible for seeing
that all of what has to take p takes place. I think that is a
little bit overwheiming.

There used to be 40 of those people. I don’t know whether 40 is
the magic figure. It partially depends, Mr. Chairman, on what
model gou use. Mr. Gerry has suggested that there is & new model.
Well, if the new model—certainly not enough to do the old model—
1 question whether it would be enough to do the new model as well.

r. Murpxy, May 1 ssg%ou, Mr. Gerry, do you think, then, it is
not the obligation of the ce of Special Education to monitor any
local school districts? Do vou they should not go into the
LEA’s at all? : .

Mr. Gerry. No, Mr. Chairman, I don’t think that. I think that
they should go into LEA's where they have identified reasons to go
into LEA's. In other words, I don’t think that they should routirely
monitor LEA’s and I don't think the act calls for that or an ici-
pates it. I think that they should monitor State education agencies,
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jook at the data that they have on hand from State education agen-
cies and directly from LEA's——

Mr. MureHy. From your experience, were you satisfied that all
State sgencies monitored the local agencies—if you don’t monitor
the joca) educational agercies, which is where the actual student i
either being attended to or not being attended to, is actually get-
ting the full education; is actually being mainstreamed. If you
don't get down to that ievel, how are you going to monitor to see
whether the act is accomplishing the purposes?

Mr. Gexxy. Well, maybe I can give you a couple of examples. It
seems to me that if you properly monitor the State education agen-
cies’ monitoring activities, because they have their own—that is, if
you look at how they selected iocal State education agencies, what
data they analyzed, how they asked questions and what informa:
tion they collect, what they do with the information, how they ana-
lywe it, whether they send letters identifying problems to local
schoal systems. If you go through that process and you review how
they are doing their job, it seems to me then the big-—and,Mc;f
course, you have the benefit of—and I agree completely with Mr.
Weintraub and I think it is important to meet with parents and
advocates. It is important to listen to what people are telling you
through complaints, both direct and indirect, and if you have no
evidentiary data and you have no complaints and you have no indi-
cations of problems at the local level, then I don't think it is neces-
sary to monitor at the local level.

The problem I have, Mr. Chairman, is if it were helpfui, I don't
think it could be done with enormous increases in resources compe-
tently because—if 1 were, for example, going to go and visit a local
education agericy—and this is what used to happen—for a half day
or a day—and I have two people, and I were g‘o'mgxto visit any
school system of any size—this law, of course, is individual child-
specific, so if [ am going"to look at what is’ happening, I am going
to have to look at the records of individual children, really. I mean,
I am going to have to see—I just dow't think that the capacity,
apart from the philosophy, that the capacity exists with 10 times
the staff to really do that in a respectable statistically representa-
tive sample.

- Mr. SidoN. Mr, Chairman——

Mr. Gerry. So [ think both philosophically—— .

Mr. MurpHy. Do you believe that they are—that the office is
properly staffed now to do the monitoring job or——

Mr. GERRY. I don’t know what the number of people actually as-
signed to monitoring is, and of course, I don’t administer the office.
My estimate would be that if somewhere between 35 and 40 profes-
sional staff, the job, as I understand it, I think, could be done well.
Now, that is—and remember, I am just testifying, of course, Mr.
Chairman, for what my view of the way this should be done is.

But I + ‘ould estimate that that would be a reasonable number of
. sople tu actually operate the kind of system that I am talking
wuout.

Mr. Simon. 1f the chairman would yield, because I really——

Mr. MugrpHyY. All right.

Mr. SimoN. I think you are getting down to one of the heart of
how you proceed and my strong reaction is that if you don’t have .
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some hands-on feel of that local school district, you are going to
deal in theory when you go in to visit that State agency. My belief
is—and however many personnel we need to do this—we ought to
have—when they come into the State of Illinois, they ought to
come and visit two or three school districts, have a meeting with
some parents in those ~hool districts, not necessarily school dis-
tricte where there are problems, but visit those school districts,
take a look at some individual records, spend a day or two, then

to the State, and then you are going to have some feel of the world
of reality.

My feeling is if you simply have people from Washi n vigiting
people in Springfield, you are dealing in the world of theory and
abstractions and we are not going to get the job done that needs to
be done. I feel thst very strongly. I have been—and I regret I can’t
stay for the full testimony—I have been reading through the vari-
ous items of testimony and I notice that Assistant Secretary Will—
and I hear she is doing an excellent job—but she says: “During a
visit, team members may also visit State-operated and State-sup-
ported programs and a sampling of local education agencies.” I
think that ought to be a mandate. I think we ought to do it in
every State you go into: Rhode Island, Texas, Illinois. I don't care
where it is. There ought to be some hands-on—there ought to be a
feel for what is really happening, the real world.

One of the problems of Federal Government is we have become
much too remote from reality. Just an observation. Sorry to take
ail your time here, Mr. Chairman. ,

Mr. MurrHY. No; that is all right. I was ready to call on Mr.
Biagg. He has apparently left the room temporarily so I will call
on Mr. Bartlett for any questions he may have of either of the wit-
nesses,

Mr. BarTLETT. It sounds as if the difference of opinion here, and
I want to explore some of those differences, is to whether monitor-
ing of State and LEA activities is an activity that is an onsite or a
travel event or is more of a'continuous review in monitoring.

Dr. Weintraub, I wonder if I could begin with you and ask you—
if, in fact, you think that that is your definition—Mr. Gerry char-
acterized, I think, your definition of monitoring as a travel event
and there are a8 hundred—I mean, it makes some sense numerical-
ly that that—doesn’t make any sense as an actual review.

Now, Congressman Simon's idea—and [ would like to got Mr.
Gerry’s reaction to that of making sure that we have a hands-on,
real-world sense of understanding what is happening—it seems to
me that is different from trying to review 100,000 schools with—
whether it is 10, or 40, or 400, or 4,000—it would probably cause
more confusion than anything eise.

Could you tell us if that is what you are advocating, that we beef
up the number of travel events?

Mr. WeINTRAUB. | think, first of all, Mr. Bartlett, we have to
have a definable syctem. I can be rather impressed overall with the
kind of system Mr. Gerry describes. I don’t think necessarily the
annual 3-year going out and visiting the State, filing the report, is
necessarily a good way to monitor. The old notion we used to have
in psychology, you kncw, 10 psychologists standing in a room ob-
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serving the same thing doesn’t necessarily produce anything better |

than one person doing it.

You know, this is not a system where the answers are solely de-
finable in numbers of visits and those things. However, that is the
system. The system in policy is a system now based, not necessarily
on the theory Mr. Gerry.deecribes, because if you look at how
anyone perceives the system, it is a triannual system. Mrs. Will is

going to come in and talk sbout triannual. It is a system based.

upon these visits and everything else. '

Now, if that is the standard, if that-is what States understand it
to be, if that is what parents and consumpers understand it to be,
then the only way we can judge it is by the kind of criteria I am
using to judge it, which is how many visits have you made; are you
on schedule on the 3-year reviews; ffou are not on schedule on the
3-year reviews, et cetera, et cetera. If one wants to have a different
system that is a much more generalized system than Mr. is
describing, which conceptually, I don’t necessarily have a
with, then it ought to be established and made clear and ought fo
be published somewhere and everybody understand the rules of
how it works, plus some criteris applied as to how it will be evalu-
ated in terms of its effectiveness.

Mr. Bartierr. Dr. Weintraub, could I interrupt you there be-
cause I want to make sure I understand. Are you—then do you ad-
vocate that more along the lines of that system and get away from

the travel event system, because it is my understan that that

is generally more of the system we have, but—

Mr. WiNTRAUE. I think—-

g{r:’ BARTLETT [continuing]. Are you advocating one over the
other? '

Mr. WrINTRAUB. | think probably—and Mr. Gerry and I have
had—sat on opposite sides of issues long enough to know that prob-
ably in many ways we are probably somewhere both in the middle.
I think that what is needed is probably a combination of those
things. I think there are some reafities of travel events. I still think
there is some value of waving the flag. I think that there is a need
to get out there and touch real live human beings.

Public Law 94-142 is a different type of law than section 504 or
title IV, which is heavily data-oriented. You gather all kinds of sta-
tistics and data and you analyze those and you assess where your
problems are. I would hate to see Public Law 94-142 become that
mode} in looking at monitoring and compliance. We have to go out
and touch real live human beings to assess what the issues are.

I would caution, however—what I am not suggesting is that the
Foderal Government now assume g res ibility for monitoring

local school districts. That is not in the law; that is not the intent

of the law. However, the Federal Government does have a responsi-
bility to see that States behave appropriately, and in order to do
that, vou have got to have some sense of what reality is at.the local
level. ’ .

Mr. BARTLETT. Mr. Gerry, would you—the system you described,
is that generally the system that you think we have in place or—

Mr. Gerny. No; I think that the system—and I think my testimo-
ny—] was trying to abbreviate a little that whole section, but in
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my testimony, I think I described it—I think they are moving
toward that system.

My sense is, and it is very hard to say in a public forum that
going out and getting in touch with people is a bad idea, but visit-
ing a local school system and getting in touch with the problems of
8 local school system are, to me, two completely different proposi-
tions.

That is why I agree that there should be open communication,
for example, with parents and advocates. [ am really not quite sure
what the value of having two peopie arrive in any school system
and spend half a day, at this point in tume, talking to people in
that school system, or even looking at records, really, is. In other
words, it seems to me that we dont have locai special education
directors that I know of any more in this country who don’t know
that they are supposed to be IEP’s, who don’t know—there is a
checklist, by the way, that used to be developed. They have mas-
tered the checklist, in my judgment. They can answer the ques-
tions on the checklist right.

So if [ am going to send two people into a local school system of
any size for an afternoon or a day, they are going to get the an-
swers on the checklist right. Theoretically, what I want to know, or
what I want to find out is, what problems chiidren in that school
system, or in all the school systems, may be having.

I just don’t think that is a technique that does that. I think meet-
ing with parents and advocates is one way. But the other thing,
Mr. Bartlett, I think is really important is getting the State to do
its job better. lIf the—you know, 1 don't t}mﬁf the Federal Govern-
ment needs to collect more data; I think some of the States need to
collect more data. I think the States need to take—and there are
reasons why the States, I think, historically have been—one of
them is this confusion over who is supposed to do what, but as the
States, I think, get better at doing their job—and they do need to
ﬁet better—I think that some of these concerns are going to be, you

now, setiously dealt with, and I am—I think using 500 or 600
people effectively at the State level is an awful lot more sensible
than trying to use 10, or 20, or 40, or 100——

Mr. BArRTLETT. Mr. Gerry, you advocate, then, in. terms of improv-
ing the monitoring system which we are all interested in and
which I believe that Mrs. Will has done substantially since May
1983, major improveinents, but it has been only a little over & year
now—you advocate three improvements: increased data collection
onsite; improvement of followup of things that we already know;
and then third, is increasing the State's monitoring system and
compliance system.

So Dr. Weintraub, I would ask if you that those three im-
provements ought to be made and do you t:l':ink that those are more
important or—given everything has limited resources, are those
more important or less important than improving the number of
travel events?

Mr. WeINTRAUB. | guess—] don't want to get caught in a box. |
would certainly agree with Mr. Gerry that those three things are
important. However, those—accomplishing those three things do
not—cannot be done—or are not going to be done by a group of
Feds sitting locked up in an office in Washington. It is going to
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take resources to do it; it is going to take—in 1983, the Federal
Government, for the compliance with 94-142, spent in travel under
$9,000. Now, you can sum-—now, thet is not under Mr. Gerry's
system——

 Mr. Barierr. How much did they spend otherwise in monitor-

2
miir. WrINTRAUB. 1 am talking about for monitoring, the total
travel money for monitoring was $8,800. |

Mr. BarTLETT. Do you know how much they spent for monitor-
ing? That is for the— ‘

Mr. WaiNTRAUB. That is for monitoring.

Mr. Bartierr. That is for the travel budget——

Mr. WainTRAUB. That is the travel; OK.

Mr. Barrrerr. Did they spend anything else?

Mr. WRINTRAUB. Pius the salaries of 10 peopie. OK?

Now, all I am su%esﬁw, and I am-again, I am not being—I .
don'’t believe this is Mrs. Will's agenda to do that. I share with you  °
her commitment te improve this. What I am saying is you are not
going to be able to deal with what Mr. Gerry suggests without look-
ing at resources. You are not going to ber;%le to deal with it with
no travel budget. You are not going to be—plus we can’t get to the
point in which all of this is a data-oriented system. It has got to be
a system that has some basis in which people get out of this town.

I have watched for 17 years now the Federal Government and,
very honestly, if | had anything I would do to improve the Federal
Government, 1 would put more of the Federal people on travel so
that they got out and saw what real live human beings are and
what life is like in New York City and that kind of thing, because
unless you do that, somehow you begin to forget what it is about.

I would just also point out—and just in emphasizing some of
what Mr. Gerry said—in 1982, wheihthey went out and monitored
States, they monitored 12 States; 10 of those 12 States were found
to be having serious deficiencies in State monitoring. OK; 10 out of
the 12. Now, if 10 out of the 12 have a serious problem in State
monitoring, we can't have a system that is totally based upon the
adequacy of the State monitoring. We have got to have some bal-
ance between that.

Mr. GErry. Maybe I can respond to——

il:ir. BARTLETT. With the chairman’s indulgence, and I won’t
as — i

Mr. Gerry. I agree with Mr. Weintraub. I think he is right, those
deficiencies were identified. Now, the point is, what ha;s)pened as a
result of that, and I think in each of the cases, the States were
asked to—and in most instances that I know of—and I don’t know
the statistics exactly—have made serious improvements in their
monitoring capabilities.

I agree with Mr. Weintraub. We don’t start today with 50 State
education agencies having a perfect inplace system. I think there
are many historical reasons for that, not all of which are because
of lack of willingness to do that, but whatever the reasons, it is
true and 1 think the difference may be that I think it is worth a
significant investment of time and effort and resources by the Fed-
eral Government to put the pressure on the State education agen-
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cies to do the job properly, rather than, in a sense, taking the job
back away from them and trying to do it directly.

I think you have got to do one or—you have got to kind of do one
or the other. Now, I am not against going into local education
agencies. I just think that it makes sense to go there, where there
is a specific reason to go, and where you have—as I said, I think in
Ohio, which I would use as a good example of how to do that—
where OSEP staff went into local school districts in Ohio because
of the statewide problem that they had identified that had to do
with the categorical placement of trainable mentally retarded chil-
dren. That system worked well and they got at the problem, but
the other point is that we are in effect here talking sbout law en-

-forcement and it is good to say that we are not all that interested

in data collection and data has gotten to be kind of one of those
words that people don't like to use too much, but the truth is that
if we are geing to have something that I think both of us would
agree with, which is a monitoring system that has the integrity ul-
timately to enforce—it is not goingi to be worth too much if it
doesn’t in the final analysis—then I think we do have to coliect
data. We have to prove something.

I think we are in an area now, as | see the overall problems,
where we are reaching new—sort of what I call seeon:ieneration
compliance issues, compliance issues where all reasonable people
may not agree, and where we may have some problems that are
identified—where the Federal Government may identify some prob-
lems with the Ststes and vice versa where there is not going to be
easy cooperation.

I'don't like to envision that model, but I think it is real. The es-
sence, it seems to me, to being in a position to carry out Federal
responsibilities is to be able to prove, document, support what the
findings are. I think one of the things that I said earlier, that has
not been done well enough, either. That is an area of strengthening
the training and the actusl structuring of the work.

Mr. BARTLETT. Thank you, Mr. Gerry.

Mr. Murpruy. Mr. Biaggi.

Mr. Biacar. Thank you, Mr. Chairman.

I have a number of questions, but in deference to time, I will try
to limit them. Clearly in the system that we are talking about now,
we have the Federal Government talking to the States and the
States talking to the jocals. The question is really bureaucrats talk-
ing to bureaucrats. I have never known any bureaucrat that is not
going to defend his position. That doesn’t necessarily give you an
honest assessment.

Ultimately, I think the optimum situation would be to have some
hands-on experiences. Now, I am not so sure that the resources
would permit a universal application, but there should be some
ability to spot check. You should be able to do it, really, as a
matter of routine. If you are going to ask a State agency for their
data and their experiences, it is one thing, but they should be
checked on.

My experience is that most States will defend their position and
give you a rosy picture. I am just talking about human experience
over a substantial period of time, but again, we are talking about
the practical approach as far as the usage is concerned.
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Let me ask you this very briefly. According to our research, 12
* States have not been monitored for 4 or more years, includiany
own State of New York. As of June 1984, 13 additional States have
not been similarly monitored in 3% or more years. To your knowl-

edge, have any of these States requested information of the Depart--

ment as to why this has not occurred? And if so, what was the re-
sponse they received? Anyone know? .

Mr. Gerry. I will be happy to answer that. Fred, do you want to
answer it first? '

Well, Mr. Bia%;i, I don't work for the Department so I don’t
know what they have asked of the Department, per se. I only—my
best answer would be-that New York, I know, for example, just to
pick New York, has been involved with extensive discussions over
the last 3 years with the Department of Education in a wholé
series of compliance issues. Now, those did not come about, I
gather, from the information you have, as a result of an onsite
monitoring, but interestingly, because it illustrates the point about
the definitions, during that 4 years, the fact that New York hasn't
been monitored onsite, I know for certain, has not precluded msjor
compliance negotiations and changes in New York's operation of a
whole variety of things, including its IEP practices and procedures,
the appointment of its hearing officers and a variety of other
thi

I think maybe what that illustra.es in part is that it is a defini-
tional problem because it might suggest, if you just read that list,
that none of those 12 States have had any d{mct contact with Fed-
eral regulatory authorities and I don’t think that is true. I know it
is not true about New York, but I can’t answer for the Department.

Mr. BiacaGt. Thank you, Mr. i

Mr. Murpry, Mr. Williams.

Mr. WiLLians. Thank you, Mr. Chairman.

Let me pursue for a bit the appropriate State entity or State—
rather the appropriate governmental level for the conducting of
the reviews and monitoring. I am becoming—and I think many
Members of Congress, ;er;iaps-axe beco increasingly con-
cerned that the bureaucracy about which | people most com-
?Iain is referred to as the Federal bureau , but when you
ollow their complaints, you find out it is the State bureaucracy
that is the problem, not the Federal bureaucracy. The specificity of
their complaints leads to the State. '

I have me convinced that Governors have established with
Federal money enormous bureaucratic fiefdoms in all of these pro-
grams, or many of them. Let me then ask, having given you my
approaching biases on this matter—let me ask any of you thi
question. Might we come closer to s:ipproaching what you believe
would be appropriate monitoring an mviewiﬁg the Federal in-
vestigators conducted those on-site at the 's, rather than
having the monitors reviewing the monitors, the Federal monitors
reviewing the State monitors at the State level?

Mr. Gerry.

Mr. Gerry. Mr. Williams, | recognize that you are asking me a
national question. If you don't mind, I will answer about Montana
as an example because [ have {ust gotten back from doing a train-
ing session there. They have, ! believe, six special education State
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staff in Montana, which is a small empire at best, but four of those
people are involved in monitoring in one way or another.

Now, those four people are also the people, of course, that are
resximsible for most of the day-to-day operations at the State level
in Montana anyway; four out of the six people, total. Most of them
are former school teachers or administrators from Montana. |
think all but two, at least, and most of them know a lot more about
the State than I suspect—I have to briefly review all the Federal
monitoring staff on whatever list we are using.

Now, I think, as a practical matter, that you are wrong in your
supposition; that is, that it would be somehow more useful or effi-
cient or less burdensome on the local people in Montana or any
others. I have met with local superintendents and special ed direc-
tors in maybe 20 to 25 States and when I was writing State regula-
tions in Louisiana, the slogan was: “Better Baton Rouge than
Washington.” I think that at the local level, there is at least a
sense that with State education agencies, particularly in smaller
States, people understand something about the actual problems.

Mr. WiLLiams. Let me interrupt there, Mr. Gerry, fo say that
none of us who are concerned about this probiem would recom-
mend that all of the investigators live, work, and travel out of
Washington. In fact, the Montana review and monitoring people
should be Montanans. They should be ex-teachers, but perhaps
they should work for the Federal Government rather than the
State. It is Federal money that is paying them; it is a Federal act
they have to monitor and review, and I think perhaps they should
be Federal employees, because when they are not, you end up with
another layer and then you are required to do what we do current-
ly, and that is to have Federal monitors review State monitors.

Mr. GERRY. Can I respond one more time, briefiy, Mr. Williams?

Mr. WiLiiams. Yes.

Mr. Gerry. | appreciate your point but I want to make one com-
ment about the law. The law defines a free appropriate public edu-
cation—in the most crucial provision of the law, probably—as,
among other things, one that meets the education standards of the
State and one of the big problems that would occur if you really
had federalized monitoring, if you really hired Federal monitors, is
we would lose something pretty important in that section. .

If there is one criticism—and I made it twice earlier—to me, it is
the States have probably not carried out that section of Public Law
94-142 enough. That is, they haven't set education standards where
they are needed and they haven't—often you will find States that
don’t monitor their education standards, rather, they monitor the
Federal requirements. I think the genius of the law in large part is
the combining of those two things. That is, State education stand-
ards and Federal, general Federal requirements.

So I think if you followed the logic, you would end up with Fed-
eral —you could have Federal employees monitoring State educa-
tion standards or nobody monitoring them, or you could have one—
you could have State staff monitoring State special ed standards
and a Federal staff monitoring Public Law 94-142 standards. Those
don’t seem to me to be attractive alternatives.

Mr. WiLriams, Mr. Weintraub.
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~ Mr. WeiNtkaus, I think the basic nature of Public Law 94-142,
its strength and its weakness, is that it is a State-oriented law. I
think it is one of the reasons, very honestly, wh&;t has worked as
well as it has. It is also one of the problems that keeps it from
working on some of the things that yet need to work. :

I would—I guess my experience with the Feds is I would hate to
see the day come that the Feds are responsible for going out into
school' districts. I think a lot of—very honestly, a lot of the prob-
lems we have had over recent years has been the OCR approach,

d % Q:F‘ﬁgﬁg

which is that they go running roughshod into school districts inves-

tigating and the result is that we end up with a great deal of confu-
sion and inconsistency from school district X to schoo! district Y.

I think, though—I have heard some of the same complaints, and
the complaints are less over the monitoring issues and some of the
hostﬂitﬂatowmﬂ the States—it is that one of the things that the
States have done is the States have used Public Law 94-142 in the

Federal law and regulations and have added a whole variety of.

their own requirements and thi on top of it, and when some-

body says: “Why do we have to do that,” the answer is that the
Feds made you do it. :

Well, what has happened is that a lot of localities are beginning
to sort ouf the difference between who really is making me do
what, and I think somehow seme clarification of that in the long
run would be helpful. But I am not one who would like to see moni-
toring on the whole of local districts become a Federal responsibil-
ity. I think the States are ?etting better at it. I am right now con-
cerned about the fact that I don’t think the Federal Government is
assuming its responsibility, as limited as it is, and until it does,
then I am concerned about the degree to which we can project the
States assuming theirs.

Mr. WiLuams. [ appreciate the response and suggestions of both
of cimu. I think we all want to maintain flexibility in monitoring
and reviewing these programs, the administration of them. We
want the administration of the ams to reflect the needs of the
local citizens. Sometimes we <§> at in Federal efforts and too
often we don’t. I think that we are beginning to see evidence that
one of the reasons that we find it difficult to reflect the true needs,
or meet the true needs of local constituents is because of layered-
over bureaucracies with far too much money going to administer
the programs, even though sometimes it is a 15, or in the instance
of Public Law 34-142, I think a 5-percent cap.

My point, perhaps, is this: If we are going to maintain the proper
balance between the necessities of authority and responsibility for
Federal funds—if we are going to require these localities to carry
out the letter of the law, we can best do that with the fewest layers
of administration and bureaucracy possible.

When we, at the Federal Government, spend your tax dollars, it
seems to me that we have a responsibility to monitor the use of
those tax dollars as efficiently and effectively as possible. When we
put Governors in the way of that, it seems to me that is exactly
what happens. They too often get in the way of it, and I think that
we are seeing that happen—not the Governors are intenticnally
d}z:in’g it, but we are seeing that middle layer of bureaucracy causc
that. .
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We have been working on this problem some in the matter of
oducation and it iy ustounding to find out that the ratio of adminis-
trators to students is increasing far greater in this Nation than the

ratio of teachers to students, not because of the Federal bureaucra- .. -

cy, but beciause of the State education bureaucracies and-the ITocal
education bureaucracies. : :
So{amjustsayin%asAmericansinthistsidentialmmpaign
re on bureaucracy again, the{vought to look at bu-
reaucracy in all of its layers levels. Well, six people, Mr.
Gerry, in Montana administering this program 'isn’t very many,
thaiiseorrect;thereispmbablyatenthofapemgggw ington
monitoring that effort in Montansa and neither is that a kinﬁnom.
Mr. Murray. OK, we thank all of you gentlemen for perticipat-
ing this morning. We appreciate your testimony very much. Thank

you.

The next witness we have scheduled is Mr. Harry Singleton, As-
sistant Secretary for the Office of Civil Rights in the Department
of Education.

Mr. Singleton.

First, I want to thank you, Mr. Singleton, for rearranging your
schedule and enabling you to be with us this mornins

STATEMENT OF HARRY M. SINGLETON, ASSISTANT SECRETARY
FOR CIVIL RIGHTS, DEPARTMENT OF EDUCATION, ACCOMPA-
NIED BY EDWARD A. STUTMAN, ATTORNEY ADVISER

Mr., SincreTON. Thank you, Mr. Chairman. I, too, wanted to
extend.a personal note of fo you for your patience and un-
derstanding as I tried to juggle some rather competing demands on
my schedule so I could be here today.

Also, for the record, I would like to note that I am accompanied
this morning by Mr. Edward Stutman, who is my attorney adviser.

Mr. MurrHY. Edward— -

Mr. SINGLETON. Stutman, S-t-u-t-m-a-n.

Mr. MurrHy. Thank you. All right, you may proceed, Mr. Single-
fon.

Mr. SincLETON. Mr, Chairman, in the interest of time, I would
like to seek unanimous consent to have entered into the record my

~ prepared statement and [ will summarize it. ’

Mr. Murrxy. We appreciate that. ‘ i

Mr. SingLETON. | appreciate the opportun‘i’gr to participate in
these hearings this morning. The Office for Civil Rights is responsi-
ble for enforcing civil rights statutes that prohibit discrimination
on the basis of race, color, national origin, sex, handicap and age in

all programs and activities which receive Federal financial assist-

ance,

These statutes include title VI of the Civil Rights Act of 1964,
title IX of the education amendments in 1972, section 504, the Re-
habilitation Act of 1973, and the Age Discrimination Act of 1975.
Among these, section 504 is most relevant to these proceedings
since it bars disecrimination on account of handicap in programs or
activities receiving Federal financial assistance.

A major portion of the section 504 regulations are devoted to as-
suring that handicapped children receive appropriate educational
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services, and in that respect, the section 504 regulations and those
i lemenﬁu?gtheEHA allel each other. ity £ oA

'Fhm‘ results in OCR having & major responsibility for ensuring
that handicapped children receive a free and Osg»mxiate uca-
tion. The el responsibilities of OCR and ,
collaborative experiment known as the memorandum of under
standing or MOU which OCR and OSERS entered into on October
15, 1980; 45 percent of the complaints received by OCR in this and
the preceding fiscal year allege that agencies discriminate sgainst
handicapped children in violation of the section 504 regulation; 43
percent of the complaints concluded in that period posed similar
1S8UES.

Thus, much of OCR's resources are devofed to ensuring that
handicapped children are afforded the free and appropriate educa-
tion to which they are entitlad. Most frequentg', that gboal is
achieved voluntarily through negotiations with recipients, but in
other cases, despite serious negotiations, OCR is not able to achieve
voluntary compliance and does initiate formal enforcement action.

There is much more to the OCR story in this regard, but for the
moment, I will simply state that we are proud of OCR’s record of
protecting the rights of handica children under section 504.

As | understand it, in 1980, a Task Force on Equal Education Op-
portunity for Handicapped Children convened to review criticirm
that State and local agencies were sometimes receiving conflicting
information on compliance issues from OCR and the Bureau of
Education for the Handicapped, OSERS’ predecessor office.

The MOU was an outgrowth of this force. In the MOU, OCR
and OSERS sought to routinize transfers of certain information be-
tween the two offices and experiment with collaboration on a range
of compliance activities which, prior to that time, each office had
conducted independently.

The principal goal oty the MOU was to unify the De ent's
approach to enforcement of parallel provisions of the and sec-
tion 504 when enforcement activity was contemplated by one or the
other office against individual education agencies. The ies were
meticulous to ensure that the MOU would not transter, nor give
the appearance of transferring responsibility for enforcing the
EHA to OCR.

As of June 1984, OCR reviewed and commented on 23 EHA part
B Elans and received 154 complaints, which were referred by
OSERS to OCR under the terms of the MOU. )

Experience in implementing the MOU has revealed its weakness-
es. There were some grocedural prot lems initially, but they were,
for the most part, reiatively minor, inevitable gliches that would
attend startup of any highly complex activity between two offices.

The technicalities of coordination between OSERS, which oper-
ates out of Washi n, DC, and OCR, which operates out of 10 re-
gional offices, in addition to its headquarters in Washi , DC,
caused some problems with the implementation of the MOU. Mech-
anisms for the transfer of information were difficult to put into
place. The differences between the legal requirements of antidis-
crimination enforcement under section 504 and enforcement the
EHA, under a formula grant program, were sometimes difficult for

the staff to master.
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In theory, though, the combination of OCR's legal expertise and
OSERS' expertise in special education should have produced a
blending of knowledge that would strengthen compliance activities.
However, that melding did not come about. In addition, OCR’s need
to redirect resources to respond to pressing priorities created by
court orders, to which OCR is subject, also played a role in eclips-
ing parts of the MOU. .

Assistant Secretary Will and I ize that there have been
problems, but we have also concluded that the concept of collabora-
tive agreement is important. For this reason, we have begun dis-
cussions with the of developing a new and workable MOU and
we are confident that we will succeed. .

Thank you, Mr. Chairman, and I would be happy to answer any
questions that you or members of the subcommittee might have.

[Prepared statement of Harry M. Singleton follows:]

PREPARED STATEMANT OF HARRY M. SINGLETON, ASSISTANT SrcreTARY FoR CiviL
Ricurs, U.S. DrpakTMENT OoF EDUCATION

Mr. Chairman, members of the Subcommittee, I appreciste the opportunity to
participate in this oversight hearing to review, among other things, the implementa-
tion of the Memorandum of Understanding (MOU) operating betwoen the De&i:g
ment of Education’s Office of S&»:cninl Education and Rehabilitative Service (OSERS)
and the office for Civil Rights ( ). )

As you know. Congress sought to ensure that handicapped children were afforded
appropriate educational services in the last restrictive environment through enact-
ment of the 1975 amendments to the Education of the Handicapped Act ( ). Two
years earlier. the Congress acted to prohibit disrimination agai handicgalgged
persons through passage of Section 504 of the Rehsbilitation Act of 1973. 08 is
responsible for enforcing EHA and ité implementing regulationa. For the present,
let me turn your attention to OCR and its duties to enforce Section 504 in ali pro-
grams and activities which receive Federal financial assstance disbursad by the De-
partment.

Section 504 was the third of four anti-<discrimination statutes passed by Congress
which OCR enforces. Regulations to implement Section 504 were issued by the S
retary of the former Department of Health, Education and Welfare on Ma{ 4, 1977
Upon establishment of the Department of Education in 1980, those regulations were
republished without substantive change (34 C.F.R. Part 104). A major portion of the
Section 504 regulations are devoted to assuring that handicapped children are not
discriminated ﬁfaimt in the provision of educstional services.

The Section 54 regulations and those implementing the EHA parallel each other
in many important respects. This results in OCR having, as does OSERS, a msjor
responsibiii%‘ for insuring that handicapped children receive a free and appropriate
education. The parallel responsibilities of the two offices spurred the co rative
experiment known as the Memorandum of Understanding which OCR and OSERS
entered into on October 15, 1980, OCR's experience implementing the MOU is best
understood in the extent of OCR's complete record in enforcing the civil rights of
handicapped children. .

OCR's efforts to ensure compliance with Section 504 are principaily centered on
the activities of state and territorial education agencies {SEAs) and spproximately
16,000 local education agencies (LEAs). OCR relies on its complaint investigation
and compliance review processes to ensure compliance with the statutes if entorces.
During the 20-month period which roughly coincides with mf' tenure, October 1982
thru May 1984, OCR received 3,267 new complaints and concluded 3,674 of its pend.
ing complaints, It initiated 424 compliance reviews and concluded 432, some of
which were sturted in previous years. Forty-five percent (1,475) of the new com-
plaints and 43 percent (1,608} of the complaints conciuded alleged that education
agencies discriminated sgainst handicapped children in violation of the Section 504
regulation Of the 424 compliance reviews started in this period, 259 targeted ele-
mentary and secondary progrums, and of these, 72 percent (187) had, as part of the
focus, discrimination against handicsiaped children.

These numbers alone, however, fail to reveal the extent to which OCR has taken
steps over the ;‘J:sst two years to confront controversial issues represented ir out-
standing cases. To illustrate, following four months of negotiations which I initiated,
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in May 1983, OCR concluded an agresment with one state which rescived 25 cases
in which OCR ha found that state and local education agencies had deaied handi-
ca children free appropriste educationsl services. As part of the settiement, the

agreed to reimburse all of the icants for the cost of related services, in-
cluding room and board, which they incurred due to the violations. The ceater-
piece of this sottlement was an opinion issued by that state’s Attorney General
which held that psychotherapy was not & “medical service,” but was & “related serv-
ice which LEAs must provids to s i child where appropriate.” The lack
of agreement between the Department the SEA on this and other imues had
lingered for four years.

In other cases, despite serious intions, OCR was not ahle to achieve volun-
tury compliance and initiated fi saforosment action. Over the past year, OCR
mglgd ;(:dcn;es to the Department of Justice seeking enforcament of the rights

capped children.

Additionally, OCR initiatad administrative enforcement action which offers
potential of fund termination in Section 504 cases six other state
education agenciew. In one of those cases, OCR found that an LEA violated i
504 by ita orical refusal to considar an individual i child's
services beyond the regular shool year. This case has recently bee wi
written agreement which includad as assurance from the SEA, not an original
to the action, that its regulations wouid be revised to instruct LEAs that the need
for extended school year services must be considered in developing ‘gmrm for
hmﬁ%&iﬁm.%ﬂumm&hxﬁwﬁm with OCR attor
neys in the

is brief recitation of OCR's more recent efforts to ensure that handicapped chil-
dren are not subjected to discrimination as they seek educational services is oaly
part of the story. Needlews to say, I am proud of OCR's record of protecting, by
whatever means available to it, the t:‘:flfm of handicapped children.

As | understand it, in 1980, & force on Equal Educstion rtunity for
Handicapped Children convened to review criticism that State and local agencies
were sometimes receiving conflicting information on compliance issues from OCR
and the Bureau of Education for the Handicapped, predecessor office. The
MOU was an outgrowth of this task force. .

In the MOU, OCR and OSERS sought to routinize transfers of certain information
between the two Offices and experiment with collaboration on & range of compli-
ance activities which, tg:im- to that tims, each Office had condugted independently.
The principle goal of MOU was to unify the Department's & to enforce-
ment of paraliel provisions of the EHA and Section 504, when. enforcement activity
was contemplated by one or the other Office against individual education agencies.
The parties were meticulous to insure that the MOU would not (ransfer, nor give
the appearance of transferring responsibility for enforcing the EHA to OCR.

As of June 1984, OCR reviewed and commented on 23 EHA-Part B plans and re-
ch?ggi 154 complsaints which were x:eferred by OSERs to OCR under the terms of the

Experience in implementing the MOU has revesled the weaknesses that concern
you today. There were some procedural problems initially, but they were for the
most part, the relatively minor, inevitably gliches that would attend start-up of any
highly complex activity between two offices.

e technicalities of coordination between OSERS which operates out of Wum-
ton, D.C, and OCR, which ogeraws out of 10 regional offices, in addition to its -
quarters in Washington, D.C., caused some problems with the implementation of the
MOU. Mechanisins for the transfer of information were difficult to put in place. The
differnnces between the legal requirements of antidiscrimination enforcement (Sec-
tion 504) and enforcement under a formula grant program (EHA) were sometitmes
difficuit for staff to master. i

In theory the combination of OCR's legal expertise and OSERS expertiss in spe-
cial education should have produced a blending of knowledge that would strengthen
OSERS’ compliance activities. However, that melding did not come about. In addi-
tion. OCR's need to radirect resources to mfxmd to pressing priorities created by
gcg:?)% orders to which OCR is subject also played a role in eclipsing parts of the

Assistant Secretury Will and I recognize that there have been pmbiems, but we
huve also concluded that the concept of collaborative ment 18 important. For
this reason, wegsave begun discussions with the goal of developing a new and work-
abm(i)(v and we are confident that they will succeed.

nk you.
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Mr. Murpny. Thank you very much, Mr, Singleton.

Your MOU does call for a full-time coordinator, does it not?

Mr. SincrxroN. That is correct.

Mr. Murrny. Do you have a full-time coordinator for the MOU
at the present time?

Mr. Sincrrron. We have s coordinator presently, Mr. Chair-
man——

Mr. Mureny. Who is that?

Mr. SiNGLETON [continuing]. In terms of the MOU.

This ia a staff person in my Policy and Enforcement Service. His
name is Stern \
mg&; MurpHy. Sternberg? He has other functions in addition to

hat

Mr. SINGLETON. Yes; he does have other functions.

Mr. MurrHY. So he is not the full-time coordinator, but he is the
coordinator. ‘ :

Mr. SiNncLETON. That is correct.

Mr. Murreay. Do you believe that he can handle all of the func-
tions and complaints that come in under the MOU, not being full
time, or not being designated as full-time coordinator, particularly
when MOU calis {for one.

Mr. SincLeroN. Well, Mr. Chairman, L think that it is important
to put the MOU in perspective. There is no statutory requirement
for the MOU, nor is there anything in the regulations calling for it.
The MOU is nothing more than an administrative agreement be-
tween two assistant secretaries.

The MOU was put together some time ago. In OCR’s instance, it
was like four assistant secretaries ago. I think in OSERS’ case,
maybe five assistant secretaries ago.

styles of operation, the way the office is organized, all of
that has ¢ ed.Asaresult,Ithinkthatthegx:sentMOUmd
the items it for may no longer be relevan’ when you view it in
the present context that we have.

Now, don’t misunderstand what I am saying. There is a need for
collaboration between OCR and OSERS, but the mechanism which
we use for that, | think, needs a substantial overhaul. -

Mr. MurprHY. OK. ‘ '

Mr. Biaggi, do you have any questions of Mr. Singleton? I have
others, but I will defer to my colleagues.

Mr. Biacci. Mr. Singleton, I am in receipt of an interral memo
from your office in which your staff advised you to approve a re-
quest by the Special Education Program Office to become involved
in Office of Civil Rights compliance activities in Illinois and ‘%gu
denied that request and your rationale was—and I quote: ‘“The
stakes are too mﬁig now to grant carte blanche involvement with
the attendant risks of our hands being tied or the process slowed
down because of SEP participation.”

Please tell me what you meant,

Mr. SingrLETON. What I meant, very simply in that particular
case was that it was one of the cases identified by the court in
Adams v. Bell, that had to be resolved by June 9, 1983. The com-
plaint in that case had been filed in 1981, We had done an onsite
investigation in 1981, and issued an LOF in February—I believe it
was—of 1983.
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SEP had been advised of that case prior to the time that particu-
lur memo was written, The fact of the matter was that I was oper-
ating under the dictates of a court order to resolve that case just as
quickly as I could. At that point, in my judgment, there was no
time for us to get involved with SEP’s investigation because the
time had just simply run out.

Furthermore, the way the reguest came to me was up through
informal staf® channels. I was not aware that the Assistant Secre-
tary for OSE{S wanted this particular participation or involve-
ment and | think I may have stated that in the memo. As far as 1
was concerned at that point, all I had was some scuttlebutt among
staff people.

Mr. Biacet. This is from—I think it is more than scuttlebutt. It
is from Antorio J. Califa, Director for Litigation Enforcement and
Policy Service. It is a memorandum.

Mr. SiNGLETON. That is not the point that I am making, Mr.
Biaggi. The point I am making is that what Mr. Califa was report-
ing to me was something that he had picked up from one of his
staff people who in turn had picked it up from a staff person in
OSERS.

What I am saying to you is I received no formal request from the
Assistant Secretary for OSERS to join in that investigation. That,
in my judgment, would have been very significant and I certainly
would have taken it into account.

Mr. Biacct. What you are saying is this memorandum is con-
fined strictly to that isolated case. That is the basis for this memo-
randum?” '

Mr. SINGLETON. Yes. That one particular case involving Illinois, I
believe it was.

Mr. BiaGar, Well, it would seem to me that it would be more spe-
cifically delineated here because the reference here is OCR compli-
ance activities, rather than just dealing with the case in question.

Mr. Sincreron. Mavbe, Mr. Biaggi, your staff hasn't given you
the entire memo, but the first page of the memo has a subject line
and it indicates that it is OCR’s investigation in Illinois.

Mr. Bracar. It is possible because I am looking at page 4.

Mr. SincreTon. Yes; that is what I suspected. You didn’t have all
of the information.

Mr. Biacar All right. Thank you.

Mr. MurpHy. Mr. Williams.

Mr. WirLiams. Thank you.

In Mr. Weintraub's testimony, he passed along concerns which
have been expressed to him from parents, advocacy and profession-
al groups. Primarily, he focused on three concerns. Let me remind
you of them and then ask you to comment on that.

First-—quoting now from his testimrony:

A montoning schedule that s in constant flux. The Department’s monitoring
~hextule has been subject to such frequent and sudden changes that one cannot rea-

wonably be certmn that a State will actuslly be monitored onsite as originally an-
. "H'l‘d

“cond

ek of advanced information on the areas to be monitored. Noticeably absent
trom the Department's efforts to involve parent, advocacy and professional groups is
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the proviston of advanced wformation on the spagafic areas under consideration
during the program administrative review.

.

Finally,

Lack of followup regarding monitoring concerns and outcomes. In spite of these
previously mentioned difficulties, many Statewide parent, advocacy and professional
Kroupe take the time to become involved in the monitoring process; however, all too
often, they do not receive any feedback regarding their specific concerns, nor are
they informed sbout the Degartment’s findings.

First is a monitoring schedule that is in constant flux.

Mr. SiNGLETON. | don’t know what Mr. Weintraub is addressing
that comment to with respec: to OCR.

Mr. Wiriiams. He refers to the Department.

Mr. SiNGLETON. Yes; he does, and I suspect that he may be
making comments that are more directly related to the OSERS
program than OCR, but OCR does conduct what we call compliance
reviews, along with our complaint processing.

Compliance reviews are more discretionary than a complaint is
and how many compliance reviews we do, of course, depends upen
the resources that we have available after we have dealt with our
complaint workload.

The Adams order that we operate under sets very specific, very
definite time frames by which we have to complete our complaint
processing, as well as any compliance reviews that we may initiate.

As far as a schedule is concerned, we publish every year what is
known as an Annual Operating Plan in which we state the areas
in which we will be conducting compliance reviews. Each regional
office puts together a list of compliance reviews that tihev intend to
conduct that particular year, subject to my approval, and, cnce ap-
proved, that list is what they follow.

Consequently, 1 can't understand his particular point, as it re-
lates to OCR, about the schedule being in constant flux. Unless, of
course, he means just the usual vagaries attendant with anything
of this sort, juggling schedules among very busy staff, not only in
the OCR operation. but in the individual LEA's and SEA’s as well.

Mr. WiLLiams. And the third was lack of followup, which prob-
ably does—probably was influenced more by the other agency than
yours,

Mr. SiNncLETON. Yes.

Mr. WiLLiams. Thank you, Mr. Chairman.

Mr. Murpny. Thank you, Mr. Williams.

Mr. Bartlett.

Mr. BartrETT. Mr. Singleton, I apologize for missing your verbal
testimony. | have reviewed your—I have another hearing going on,
but I have reviewed your written testimony and also received a
summary of your testimony, your verbal testimony before this com-
mittee.

Mr. Singleton, first of all, I compliment your record in the things
that you have done in the Office of Civil Rights, and particularly as
I see the statistics with regard to section 504 and handicapped
rights of 45 percent of complaints in 1983 and in 1984 with 504 and
43 percent of those other cases resolved that had to do with 504
and ' think you have reviewed 23 plans and so forth, so I think
that we do owe you a great debt for the achievements that you
have accomplished.
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Mr. SiNcLeToN. Thank you, Mr. Bartlett, I appreciate that.

Mr. BarTierr. | note that you had stated that you are working or
you intend to work or you are preparing plans—and I think both
Dr. Weintraub and Mr. Gerry and other witnesses—particularly
Dr. Weintraub, I noticed—noted that there might be a need for
some new approaches to a new kind of monitoring and review plan,
and therefore, you have stated that you would—you are reviewing
some new aspects or new—some changes in the memorandum of
understanding and you are negotiating that or you plan to discuss
that with Mrs. Will's department.

I suppose my observation—and I put it in the form of a ques-
tion—would be that I think Congress would sincerely hope, and
this committee—it would be good for everyone for you to continue
what you and Mrs. Will have begun—and that is, your two agen-
cies working very closely together on a continuous kind of commu-
nication. I think you have done that.

In the future, I think the kind of progress we have made now in
terms of that communication on specific cases would be beneficial
for everyone, so I would hope in that memorandum of understand-
ing, or even before, you could explore some ways to have a periodic,
a regular kind of communication setting between yourself and the
Assistant Secretary directly so that you could communicate on spe-
cific cases and specific complaints and make sure—those are very
important complaints and very important cases and make sure
that there is complete good communication between you and the.
Assistant Secretary on these very important cases.

I would hope you would consider including that kind of proce-
dure in your memorandum of understanding.

Mr. SincLETON. Well, we will certainly look into that, Mr. Bart-
fett. I think that it is important to note that the communications
between me and the Assistant Secretary for OSERS is very good.
We have recognized that we do have problems with the MOU—and
have set up a task force of staff members from both of cur oper-
ations to review this. In fact, the task force has had one or two
meetings, to date, to try and resolve some of these things. In the
meantime, however, Mrs. Will and I have continued to communi-
cate and have worked out a system whereby I share my policy doc-
uments with her for hei input and comment, as well as findings on
some of our more controversial cases arising under section 504 that
she may be interested in, particularly with respect to their impact
on Public Law 94-142, which she enforces.

Mr. BarTiETT. 1 thank you for your consideration and for your
testimony.

Mr. M{anm. Mr. Singleton, what happens to the information
when a complaint is received from the field to one of your regional
offices? How does the flow get back to Washington or does it get to
‘your MOU coordinator. When you have a complaint in one of your
regional offices, what is the——

Mr. SincLETON. The complaint would be handled in the following
fashion: It would be received in the regional office. The regional op-
erations are the only places where complaints are received. We
don't receive any complaints in headquarters here.

Mr. Mugrriy. How many regional offices do you have?
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Mr. SINGLETON. We have 10 regional offices. One of those region-
al offices has a suboffice because of the size of the region it is in
and the number of complaints that it gets. So, for all intents and
purposes——

Mr. MurpHY. Basically 11.

Mr. SINGLETON [continuing]. You could say 11, yes. So the region-
al office would receive the complaint; it would then begin to proc-
ess it. First, the regional office would acknowledge the compiaint
by writing the complainant stating that it had received a complaint
and it is complete. The regional office would then attempt by what
we call the early complaint resolution process to mediate any dis-
putes between the complainant and the local education authority.
If that doesn’t work, then we then go on to conduct an investiga-
tion.

Once our investigation has been completed, we will then issue a
letter of findings, and that will be either a letter of findings of vio-
lation, or violation corrected, or no violations cited letter.

Mr. MurpHy. Now, at that stage, or before that stage, does your
MOU coordinator receive a notice of the complaint?

Mr. SiNnGrLeTON. No; the MOU coordinator would not receive a
notice of that.

Mr. MurpHy. How can, then, that person share the information
with SEP if he doesn’t have the information?

Mr. SincreToN. Well, that is precisely the point, Mr. Chairman.
As I stated carlier, the MOU was based upon procedures and per-
sonnel and operating methods and styles that are now antiquated.
The MOU was based upon a structure that was in existence in
1980. That is not the case—~—

Mr. MurrHY. You don't believe, then, it is necessary for SEP to
know?

Mr. SinGLETON. No; I don't necessarily believe that is the case. |
believe that there is a need for SEP to know and Assistant Secre-
tary Will and I have had discussions along those lines, and we are.
in fact, now working out some arrangements to share that tvpe of
information.

Mr. Murphy. I would think that would be necessary.

Mr. SiNGLETON. Absolutely.

Mr. Murpny. Now, the number of notifications from your office
to SEP has decreased significantly in the last 4 years. Is that be-
cause of your interpretation of the policy and the arrangement be-
tween the two offices?

Mr. SincLETON. I think that you may be referring to what has
been commonly called in the past the *‘early warning report.” I
think that was something which was routinely sent to SEP, but as
I said, our practices have changed. You see, there used to be a situ-
ation in the Office for Civil Rights where complaints, once they
were received in the regions, investigated by the regional offices,
and findings had been made, they were sent to headquarters and
the legal staff in headquarters went over exactly the same ground
on every one of these complaints that had taken place in the
region. This was slowing us down.

We are subject to court orders. The court sets very strict time
frames by which we huve to operate. This procedure had been iden-
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tified not only by me, but a number of independent sources as an
unnecessary review causing delay. I eliminated that.

It makes no sense to have a regional operation set up for the
intake and processing of complaints if you are going to reinvent
the wheel every time those complaints are sent into headquarters.
So‘a?snged that procedure, and as a result, that early warning
report, as it was called, went out the window and something was
substituted in its place.

Mr. Mureny. What?

Mr. SincrLeToN. It is called an enforcement activities report,
which is sent to me by each regional office as to cases where find-
ings of violation have been found.

Mr. Muresy. | note in your testimony that you have referred a
number of complaints to the Justice Department. Do you know the
status of those complaints?

Mr. SiNaLeTon. No; I don’t know the status of those complaints,
Mr. Chairman.

Mr. MurpHy. Do you continue to monitor those after Justice has
received the complaints? ¢

Mr. SiNGLETON. Yes. My enforcement staff does monitor those
cases once they have been sent to Justice.

Mr. MurpHY. Can you provide us with that information?

Mr. SiNnGLeTON. Certainly, I would be happy to provide it for the
record. :

Mr. Murphy. We would appreciate that.

Are you satisfied with Justice’s handling of the complaints or is
that something you are going to have to followup on as well?

Mr. SINGLETON. Well, as [ said, I don’t have any specific knowl-
edge at this point how Justice has been handling tiose cases. From
what I can see, I think that they are doing a reasonable job.

Mr. Mugresy. Can you get us the information as to the status of
the complaints and then perhaps, between you and I, we can deter-
mine whether or not Justice is following them up diligentiy?

Mr. SincLETON. Certainly, We will be happy to provide that to
you.

{The information referred to follows:]

INFORMATION AS REQURSTED AT THi HEARING FOR INSERTION IN THE RECORD

(11 A st and status of cases referred to the Department of Justice (DGJ).—The fol-
lowing is a listing of all cases referred to the Department of Justice since danuary 1,
1481 We have included the latest status of the case as known to OCR from informa-
tion provided by DOJ.

West Feliciana Parish School District, Louisiana. Referred to DOJ: July 28, 1982
Status: A consent decree was approved by the Federal District Court for the Middle
District of Louisiana on August 5, 1983.

Alabema State System of Higher Eduration. Referred to DOJ: January 4, 1982
Status: DOJ filed suit in Federal District Court in May, 1983

Ohio State System of Higher Education. Referred to DOJ: February 18, 1982
Status: DX will send a letter to the Assistant Attorney Genersl in Ohio inviting
further negotiation. DOV is considering filing a complaint in the event that negotia-
tions break down

Bakersfieicd ity Schools. California. Referred to DOJ: July 9, 1982 Status: On
January 23, 1984, DOJ simultaneously filed a complaint and consent decree in Fed-
eral District Court. accepting student assignment plan.

University of Alabama in Birmingham. Referred to DOJ; June 23, 1983. Status:
Awaiting [XX decision on whether to sue.
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Anna-Jonesbore Community High School, Illinois. Referred to DOJ: March 5,
1983, Stxtus: On March 5, 1954, infarmed OCR that it would not seek enforce-
ment in this case.

Clover Park School District, Takoma, Washington. Referred to DOJ: June 23, 1983,
Status: Awaiting DOJ decision on whether o sue.

Coloma Community Schools, Michigan. Referred to DOJ: June 28, 1953, Status:
Awsiting DOJ decision on whether to sue.

Malco mfxi%ifarhm College Extension, New York, New York. Referred to DOJ:
December 8, 1983. Status: On February 24, 1984, DOJ declined to file suit.

Bledsoe County School District, Tennesese. Referred to DOJ: September 20, 1983.
Status: On November 30, 1933, fallowing an EEOC seitlement in case, DOJ de-
cided against further action. .

Dayton Public S , Ohio. Referred to DOJ: June 23, 1983. Status: DOJ de-
clined to take action on August &, 1983,

Dition County School District No. 8, South Carolina. Referred to DOJ: June 28,
1883. Status: DOJ declined enforcement on May 24, 1984.

{llinois State Board of Education. Referred to DOJ: June 235, 1983, Status: DOJ
sent a letter to Astistant Secretary for Special Education and Rehabilitation Serv-
icas (OSERS) on January 25, 1984 stating that DOJ did not believe this case in-
volved & Section 504 violation, but 'blg a violation of EHA. The Assistant Secre-
tary for OCR sent & memo to OSE}g.o“n F 9, 1984 stating that OCR believed
;hismmae to be a viclation of Section 504. Awaiting DOJ decision on whether it will
initiate suit. .

Lawrence Public School Dutnctheg:rhxgnn. Referred to DOJ: June 28, 1883,
Status: Awaiting DOJ decision on w it will initiate suit.

Indianu University/Purdue University ot Indianapolis, Indicna. Referred to DOJ:
June 23, 1983. Status: Awaiting decision by DOJ on whether it will initiste suit.

Pittaburgh Schoo! District, Pennsylvania. Referred to DOJ: October 10, 1988.
Status: Awaiting DOJ decision on whether it will initiate suit.

Chh\qﬁn Board Dt& Education, Illinois. Referred to DQJ: September 20, 1983.
Status: Awaiting decision on whether it will initiate suit.

Ilinois State Board of Education. Referred to DOJ: June 28, 1983. Status: OCR
met with DOJ on November 7, 1983. Reached as to whether to sue or seek reim-
bursement. Awaiting decision by DOJ on whether it will initiate suit.

Mr. Murpesy. Thank you.

Now, I am sure you are aware of the recent Supreme Court deci-
sion in Smith v. Robinson. It has serious implications for handi-
capped children and youth. What is your interpretation or reading
of your office’s responsibilities now in relations to that decision?

Mr. SiNcrLeTON. Mr. Chairman, that is an excellent question. I
have not had an opportunity to fully analyze that case yet. I have
read some summaries of it. My s is currently analyzing the im-
plications of that case now and before I woulu even a guess
on that, I would like to have the benefit of that analysis, as well as
some discussions with our Office of General Counsel.

So with all due respect, I would like to decline to comment on
that right now. A

Mr. MurrHY. Could you send to us a letter, which I will, of
course, share with all of my colleagues on the committee, of what
your interpretation of responsibilities are.

Mr. SinGLETON. Once that analysis has been completed, yes. I
would be happy to, Mr. Chairman. :

Mr. Murpry. All right.

[The information referred to follows:]

(21 An analysis of OCR's interpretation of the Smith v. Robinson decision on ils
respongibilities. —I am still in the process of analyzing this decision and will commu-
nicate with you further as soon as that process has been completed.

g}:o reply was received from Mr. Singleton.]

r. NIF:}RPHY. Now, one final question Mr. Miller of California
had raised and requested me to raise, that OCR administratively
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apparently closed a complaint in September of 1983, a complaint

that was filed in 1979, even though SEP is to review that complaint

this year. Are you aware of that case? SEP actually is—I have got

a whole document here from the superintendent of public instruc-

gggx 1of California State Department reference docket number
01046.

This is to sdvise the U.S. Department of Education Office of Civil Rights is admin-
istratively closing the following complaint: Legal Aid Society of County and
Western Law Center for the Handicapped versus California State Department of
Education. and with that number. This closure is based on the fact that the same
issues raised by the above complaints have been and will sgain in the near future
be reviewed by the U.S. Department of Education Office of Special Education, OSE.
AI‘ this time, therefore, the investigation by OCR would represent unnecessary du-
plication.

Your office, on September 27, 1983, just closed the case, without
taking any further action or apparently without referring it to Jus-
tice.

Mr. SiNcLETON. Well, I am not familar with that particular case,
Mr. Murphy. I would suggest that in situations like that my staff
makes no—is not supposed to, at any rate—make any findings
under the EHA. We deal with section 504 only.

If some of those issues are involved here, that may be the reason
why it was dismissed. The legal staff determined that there may
not have been any violations under section 504.

Mr. Murpxy. Well, there is a considerable delagﬁin the process-
ing of this—some 14 months after you closed it. May I prepare a
letier for you, and I will attach a copy of this document, and that
would be another matter that I would request you submit to us.

Mr. SiNncrLeTON. Certainly.

Mr. Murpxy. Thank you.

[The information referred to follows:]

QuesTioNs RELATING TO SipriMssk 27, 1884, CORRESPONDENCE Berwesn WiLLias
Honi, SUPERINTENDENT OF PuBLIC INSTRUCTION OF THE State or CALIFORNIA DE-
PAKTMENT OF EDUCATION, AND RoskrT BrRowN, REGIONAL Dirscror OF THE REGION
1X Orrice For Civie RioHTs

Question [, OSEP informs the Subcommittee that it will conduct a site visit of
California in November 1984. Did Mr. Brown have any reason to believe other than
the fact SEP would make their site visit in January of 19847 (SIC).

Answer. In a memorandum dated September 2, 1883, the Assistant Secretary for
Civil Rights asked the Assistant Secretary for Special Education and Rehabilitation
Services for confirmation that OSERS intended to conduct a full program activit
review (PAR) in California in January, 1984, In & memorandum dated September 1,
é&:‘»i. AS/OSERS confirmed the pendency of the California PAR review and the

te.

Question 2. Would OCR have administratively closed the case had the known
that SEP would be in California in November of 1984 instead of Jsnua 19847

Answer. If it had been OSERS' plan. in September, 1983, to conduct the California
PAR review in November, 1384, &TR would not have closed the complaint in Sep-
tember, 1483 -

Question J When was OCR told of SEP's decision to move back their date for a
site visit”

Answer. Prior to the hearing, OCR was never informed of OSERS' decision to con-
duct the California PAR review at » later date.

lQuest:’un 4. What sssurance does OCR have that SEP will follow up on the com-
plaint?

Answer OSERS has stuted that the adequacy of the arrangement by which the
California Department of Education assures the provision of occupstional and physi.
cal therapy to handicapped children is of concern. That provid s confidence that
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OSERS will exert its authority, as necessary, to insure that Federal requirements
are met

Question 5 Does (R plan to reopen the complaint before the November 1984
SEP visit”

Answer, Appropriate OCR staff will be instructed to consider OCR's options re-
garding examining the arrangement whereby the California Department of Educa-
tion assures the provision of related services to its handicapped children.

Mr. Mureny. OK, thank you very much, Mr. Singleton, we ap-
preciate your testimony. Thank you, Mr, Stutman.

The final witness we have this morning is Mrs. Madeleine Will,
Assistant Secretary for Special Education and Rehabilitation Serv-
ices, with the Department of Education.

Mrs. Will. Good morning, Mrs. Will, how are you?

Ms. WiLL. Fine, thank you.

Mr. MugpHy. Thank you for being with us this morning. When
we originally scheduled this hearing, we did not contemplate us
going into session on Wednesday until at least noon and perhaps
4:00. However, session wuas moved up because of other matters. I
would, therefore, suggest—and [ am sure my colleagues will agree
with me—that we proceed with your testimony and questioning on
the.Office of' Special Education and that we receive your printed
testimony on Rehabilitation Services and we will not get into that
in detail, nor will we questicn you on rehab because of time. Not to
say that that is not important, because we feel it is very important,
but that it is so important that I don't think we have the time to
get into it in detail today. So what we might do is take your testi-
mony and either query you in writing or ask you to come and meet
with us again at some future date.

So we will—yes, Mr. Biaggi.

Mr. BiaccL I am obliged to leave, but I really was curious. I
have never met Mrs. Will before and I don't know when you en-
tered this room, but so far this norning, it seems to be a tribute to
Mrs. Will and I just wanted to s« the woman who was deserving of
all these accolades. I am delighteu o see you for the first time and
join with my colleagues in commending you on the work you are
doing. Clearly, it is an area of great sensitivity and obviously you
are moving in the right direction.

Ms. WiLr. Thank you, Mr. Biaggi.

Mr. Biacar. Apparently it is due to your leadership.

Ms. WiLr. Thank you.

Mr. Murrny. Thank vou, Mr. Biaggi, for attending and we will,
of course, have copies of the testimony for you.

You may proceed, Mrs. Will.

STATEMENT OF MADELEINE WILIL, ASSISTANT SECRETARY FOR
SPECIAL EI'UCATION AND REHABILITATION SERVICES, DE-
PARTMENT OF EDUCATION, ACCOMPANIED BY JOAN STAND.
LEE, DEP' TY ASSISTANT SECRETARY. OFFICE FOR SPECIAL
EDUCATION AND REHABILITATION SERVICES, AND WENDY
CULLAR. BIRECTOR, OFFKC'E OF SPECIAL EDUCATION PRO-
GRAMS

Ms. Wiri [ am pieased t- have the opportunity to appear before
the Subcommittee on Sc'ect Education to discuss current and
evolving efforts of the Otiice of Special Education Programs to ef-
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fectively monitor the implementation of Public Law 94-142, the
Education for All Handicapped Children Act.

A year ago when | arrived in the Office of Special Education and
Rehabilitative Services, I was asked to review the status of the
monitoring system in the Office of OSgec.al Education and adopt a
system which had been revised by OSEy’. That system contaired a
philosophy of iuonitoring based on a number of important assump-
tions. These assumptions were: '

First, that State educational agencies are primarily resporsible
for assuring that the requirements of Public Law $4-142 are car-
ried out at the local level;

Second, that past monitoring eiforts focused on assuring that
basic procedural adirements under EHA, such as due process,
were implemented by the States. The OSEP monitoring effort
needed to focus on assuring quality educational outcomes for
handicapped children as well as basic procedural rec%u'rements;

Third, that past monitoring efforts were not effectively using
data available on State performance. If this data were used, prob-
lem areas could be determined before a monitoring visit and the
focus of the visit could be more specific and effective;

Fourth, that in many cases, {p.ast monitoring efforts did not result
in adequate followup and resclution of the problems and States did
not receive adequate assistance in correcting problems.

Based on my belief that these assumptions were basicallir) sound,
I decided to adopt several initial changes proposed by OSEP in the
way monitoring is conducted. These changes are now being inte-
grated into the process. There are four me,jor components to this
revise¢ monitoring process: presite screening; onsite monitoring
visit; postvisit followup pr ures, short- and long-term; and tech-
nical assistance.

Under presite screening, OSEP collects, reviews and analyzes all
file materials pertaining to a State’s implementation of 21 of the
basic requirements of EE{A‘B. This material delineates implemen-

“tation proble..: areas experienced by the State. Among the materi-

als are State plan reviews, complaints received by OSEP from par-
ents, advocute organizations, et cetera, and reﬁrts of investigations
conducted by the Department'’s Office of Civil Rights.

The substance of this review is then incorporated in a premoni-
toring document. This document is submitted to the State Educa-
tional Agency in advance of the visit. Parent, advocate information
requested from selected representatives within the State is also re-
viewed prior to the visit. OSEP also specifies, prior to the visit, the
types and amounts of additional information needed from the
State. as well as the specific requirements to be monitored.

For the omsite monitoring visit, a8 team generally composed of
two to five OSF  staif conducts an onsite review lasting one week
in the SEA. The onsit. review focuses specifically on monitoring
those Federal requirements for which the SEA has direct imple- .
mentation responsibility. During the visit, team members may also
visit State-operated and State-supported programs and a sampling
of local education agencies or individual schools. ,

State-operated programs under Public Law 89-313 have been tar-
geted this year for the first time since 1980. The interview and fact-
finding sessions focus on the requirements for which the SEA has
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direct responsibility, plus those areas in which the presite screen-
ing indicated specific é)roblems. These areas include: General super-
vision; monitering and correcting deficiencies; complaint resolution;
review of hearings by SEA; approval of local applications; adminis-
tration of State-operated or supported prog'rams; State advisory
panel; comprehensive system of personnel development; adminis-
tration of funding by the SEA; administration of other programs
and pre-school incentive grants.

A public meeting for parent, advocates and professionals repre-
senting statewide groups is scheduled as part of the onsite review
process. In this meeting, input from the parents, advocates and
statewide group representatives helps determine problems the
State is having implementing EHA.

At the end of the visit, the team conducts an exit interview to
alert the chief State school officer and his or her staff about the
initial assessment of areas of commendation, recommendation and
concern. !

Under the postvisit followup procedures, upon completion of the
site visit, OSEP staff analyzes the data and information collected,
requests additional data frcm the SEA as necessary, and integrates
all availabie data. A program review letter [PRL] incorporating the
specific fndings of the program review lists commendations—note-
worthy activities—recommendations—suggestions for enhancing
SEA administration of Public Law 94-142—and concerns—incon-
sistencies with Federal requirements.

The PRL sent to the State calls for a formal acceptance of indi-
vidual findings or a request for additional negotiations. If the State
elects not to appeal our findings, the State is required to submit a
voluntary implementation plan. The plan must be submitted to
OSEP within 30 days and should include the specific actions to be
taken by the SEA for each area of concern. The SEA’s timetable
for completing each action, a description of the information to be
submitted to OSEP to document the completion of each major ac-
tivity, and if appropriate, any legal barriers which the State may
have to overcome in order to implement its plan.

Under the current plan, OSES intends to conduct onsite reviews
for each State once every 3§ years. Decisions to monitor onsite more
often than once every 3 years are based on .an analysis of the
State’s previous and current implementation of\Public Law 94-142
and State plan requirements.

For example, this year, OSEP plans to conduct two onsite visits
to the State of California because of the complexity and scope of
issues which need to be addressed. We are also considering two
visits to Illinois this year. :

The process of corrective action to improve State implementation
of EHA does not end with a program review letiter and submission
of a voluntary implementation plan to OSEP. The final component
to the entire OSEP monitering effort is the provision of longer
term technical assistance to States to assure that problem areas
are adequately corrected.

Technical assistance by OSEP is pro -ided through two mecha-
nisms. First, a newly created unit within OSEP has been assigned
the role of reviewing the results of monitoring, categorizing persist-
ent problem areas and developing a technical assistance plan for
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OSEP to provide overall direction in the improvement of State
agency performance.

Second, OSEP has developed a network of regional resource cen-
ters which are capable of providing extensive consultation to State
agencies in solving problems of implementation. There are current-
ly six such centers with funding in excess of '$4 million. The assist-
ance provided by the RRC helps to ensure quality outcomes, as well
as the implementation of basic procedural safeguards.

In one State, for example, the SEA’s compliance monitoring ef-
forts were found to provide only limited information on program
performance at the LEA level. The RRC intervened and assisted
Idaho in identifying methods for evaluating quaulity and developing
an acceptable model.

In another, the State was found to need to develop guidelines for
placement of students in the least restrictive environment. The
RRC is providing that State with technical assistance in looking at
?ational .best-practice models for the development of such guide-
ines.

Those are just two examples of the kind of technical assistance
that can be provided. I would like to submit a lengthier list for the
record if I might.

Mr. MurplY. Thank you.

Ms. WiLL. The OSEP monitoring system 1 have described is man-
aged solely by OSEP staff. However, monitoring of EHA-B is not
done solely by OSEP. Additional resources are available and used.
Among these are audits by Federal and State audit agencies, In-
spector General investigations and OCR monitoring of section 504
complaints.

On this latter point, in 1980, OCR and OSEP entered into an
agreement to coordinate with and assist each other in the enforce-
ment of the parallel provisions of Public Law 94-142 and section
504. The MOU calls for: The joint investigation and resolution of
complaints: the conduct of joint monitoring visits; the sharing of

data: the coordination of policy; and the joint provision of technical

assistance. )

Currently, OCR and OSEP are jointly reviewing the implementa-
tion status of the MOU to determine what parts of the agreement
are working effectively and to act jointly to improve implementa-
tion of the MOU in areas where coordination of monitoring and
compliance activities is essential.

Activities under the MOU being looked at are: First, the referral
to OCR by OSEP of complaints received by OSEP involving section
504 violations. Some 150 complaints have been referred to OCR
since 1980 for OCR investigation and resolution;

Second, the joint review and resolution of compliance violations
uncovered by the respective offices;

Third, the joint review and coordination of policy issuances pro-
mulgated by the respective offices;

Fourth, data sharing;

Fifth, cooperative technical assistance activities. Possible use of
OSEP’s regional resource ceriter mechanism is being discussed; and

Sixth, the assistance of OCR in the OSEP State plan review proc-
ess.
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The review of these activities is well underway and both offices
fully intend to improve the effectiveness of their compliance moni-
toring through mutual couperation and coordination ofE activities.

Recent OSEP accomplishments in the monitoring of State educa-
tional agencies’ implementation of the law have been impressive.
Over the past 18 months, the staff of the Division of Assistance to
States [DAS] has completed a substantive review of each of the
State plans submitted by the 57 States and territories. In addition,
the DAS staff will have conducted onsite program reviews of 16
States by the end of fiscal year 1984. OSEP is currently planni
on-sit¢ monitoring visits to an additional 19 States during fisca
year 1985,

The efforts by OSEP to monitor the discretionary programs for
training, research, media and model program development reflect
the same commitment to comprehensiveness, efficiency and flexi-
bility evident in the State grant program review process. In addi-
tion to the option of performing selected onsite evaluation rsits,
the discretionary monitoring system employs numerous subs.. - ive
monitoring designs, including: offsite monitoring; individual
project performance report reviews; evaluation of continuing appli-
.cation content; and the inspection of final grant and contract re-
ports,

- Some details of these monitoring techniques follow:

Telephone monitoring is an effective method since a large
number of contractors and direct grantees can be the subject of
review. Each division in OSEP has instituted various telephone
monitoring procedures to meet specific needs: upcoming delivera-
bles; project activities; changes in budget; and time lines are some
of the items discussed during monitoring.

Financial progress reports are reviewed and any major questions
the project officer may have regarding procedures or time lines are
sent in writing to the project director. If adequate progress is not
being made, the project officer may meet with the contractor and
request some adjustments.

The project officer routinely reviews the expenditure reports sub-
mitted to determine whether costs are approximately the same as
the approved budget and whether the costs billed are consistent
with the work carried out.

A site visit by one or more OSEP staff members may be made to
the contractor or grantee's institution to monitor project program-
ming or management activities. The purpose of site visits is to
verify that the project is being appropriately implemented in the
manner agreed to in the contract or grant.

The visits also determine whether any changes should be made
or whether technical assistance should be provided to improve the
quality and efficiency of the project.

When OSEP conducts site visits to funded institutions, an at
tempt is made to visit all projects funded by OSEP at that institi-
tion. For example, when the Universities of Kansas, Maryland,
Washington, and Utah State were visited, more than 65 contracts
and grants were monitored.

This completes my description of the OSEP monitoring systems
and procedures. Many of the processes which I have outlined are
new. I am just now beginning to receive information on how these

&g

;




7

processes are working. 1 realize that the present system is not per-
fect and I am committed to the development of a stronger and
more effective monitor system. :

If you will permit me, there are a few additional observations I
would like to leave. The State monitoring system have been evolv-
ing since 1976. At first, I think it was very necessary to have a Fed-
eral presence in each State regularly to spur compliance with the
?ég' aw. Large numbers of children were unserved and without

s.

Much technical assistance was needed. Monitoring was essential-
ly technical assistance based. In 1979, there was a report issued
supported by a large number of advocacy organizations which
found fault with the monitoring system which existed in 1979 as
having not an adequate data base, not adequate targeting and not
adequate followup.

Since that time, there has been 8 determined attempt on the
part of the Office of Special Education to improve its monitoring
system. I think that as a result, we see a new generation of issues,
compliance issues, having to be addressed. We are beyond merely
the simple implementation plan.

I would like to outline some of the deficiencies that I found when
[ arrived in the Office of Special Education.

I thought that the concept of monitoring was ill defined. There
was a—basic eomponents seemed to be to ehow the Federal pres-
ence, to praise what is being—what was beiny done well, to offer
technical assistance and to show concern over areas of noncompli-
ance. I thought that the documentation was insufficient and par-
ticularly felt that followup was lecking.

Program review letters had sometimes not gone out for & year.
Voluntary implementation plans sometimes were submitted and /
sometimes were not. There was nc review to determine if voluntary
implementation actions had been carried out and I thought the /
stiaff needed more training in data gathering to document noncom-
pliance. :

Since | have identified these problems, I have asked the staff to
recommend to me changes for further improvements and refine-
ments in the monitoring system. Thesc are some of the corrective
actions that are underway:

The development of a model investigative plan, which includes
the description of data which substantiates noncompliance; the de-
velopment of criteria for selection; targeting of monitoring sites;
services of consultants to develop systems and to train personnel.
in fact, we are going to ask an independent contractor to evaluate
our monitoring system.

I want better integration of the Stata nlan review process and
the monitoring system, the offsite and onsite moniforing tech-
niques. I want explicit standurds for monitoring develo?:egE'm areas
such as general supervision, procedural safeguards and .

We are considering the possibility of using an exchange mecha-
nism between our Federal staff and State and local agency staff.
We want more consumer imput. I mentioned staff training. In addi-
tion to that, we are going to train SEA staff who are involved in
monitoring the local education agencies; add legal expertise and
perhaps a statistician or two to help us in the data analysis; and
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develop better timetables for followup activities and for the regular
and targeted monitoring of discretionary programs.

That is sort of a hasty overview of the things that we are doing. 1
have one additional comment which is somewhat unfortunate that,
very unfortunate that we won’t be able to look at the rehabilitation
system because, as I looked at the monitoring system which existed
in OSERS, I felt more and more that there was a need to bring to-
gether the monitoring of both systems, and ultimately what I
would like to do is to produce a plan for OSERS monitoring, not
that we want to violate the integrity of each system, but I find
that, for example, in the rehabilitation system where the monitor-
ing is conducted largely at the regional level, there is enormous ex-
pertise which could be brought to bear in terms of the site visits at
the SEA level and the LEA ievels. So we are considering the possi-
bility of training some of our regional office staff on the rehab side
to become more knowledgeable about special education and Public
Law 94-142.

Thank you.

[Prepared statement of Madeleine Will follows:]

Prerakkp STATRMENT oF MaDkixINg C. WiLL, ASSISTANT SKCRETARY FOR SPECIAL
EbucATION AND REHABIITATIVE SERVICES, DEPARTMENT oF EDUCATION

Mr. Cheirman und Members of the Subcommittee, I am pleased to appear before
the Subcommittee on Select Education to discuss the monitoring activities of the Re-
habilitative Services Administration. The purpose of RSA monitoring is not only to
asure compliance with the Rehabilitation Act of 1873, but to also assure the deliv-
ery of quality services under that Act.

SA_monitoring activities differ on two points from the monitoring activities of
the Office of Special Education Programs (OSEP). Under OSEP a strong emphasis is
placed on assuring that State agencies carry out their legal responsiblity to monitor
the delivery of services by local education agencies. Under OSEP, the LEA’s are the
primary service providers. In contract, RSA directly monitors the delivery of serv-
ices by the State sgency. Under RSA, the SEA is the primary service provider.

On the second point, it is important to remember that P.L. 94-142 prescribes both
rights to specific services for aﬁohanéicapped children and procedures for obtaining
these rights. Therefore, OSEP's monitoring emphssizes assuring that these rights
and procedures are protected and adhered to by the States and local education agen-
cies and that mundated services are available to all handicapped children. Monitor-
ing of State Rehabilitation agencies, by contrast, places more entphasis on perform-
ance outcomes; i.e., how effectively services are be{)ng delivered in relation to achiev-
ing rehabilitation goals. This focus is more prominent in RSA monitoring objectives
since there are fewer procedural requirements under the Rehabilitation Act and not
every handicspped person is eligible for services. This emphasis doesn’t imply, how-
ever, that legal and procedural requirementa of the Rehabilitation Act are not moni-
tored. On the contrary, assuring that legal and procedural requirements a.e ad-
hered to is certainly important in the RSA monitoring system I will describe.

As stated, the purpose of program monitoring in RgA is to sssure compliance and
promote qualitly services. Nfonitaring is ¢onducted largely by staff in the Depart-
ment’s ten Regional Offices. The focus of RSA monitoring activity is directed by re-
gional and central (Washington) office annual work plans. Potential problem areas
und areas needing improvement are identified from severa! sources, including re-
quired program reports and financial data submitted by State agencies. Audits
result in data which indicate needs for monitoring activities. Reports from Client
Assistance agencies review problems that may require investigation. Evaluation
studies uncover specific deficiency trends across State programs. Administrati. n
and Congressional concerns also guide monitoring activities, such as activities to in-
prove services to serverly disabled individuals, to protect client's rights, and te im-
prove job plucement activities and State program muansgement,

Monitoring RSA is greatly enhanced by our technical assistance efforts to im-
prove State agency management. These efforts promote mutually acceptable stand-
ards, expectations, and terminology. They huve included a project supported by
NIHR to provide a results-orien management system to State agencies. Upon
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corupietion of the reenrch snd development phase of this project, RSA and NIHR
wantly funded the impiomentation phase in order to reap the benefits of the inveet-
ment and meet State reguents for further assistance. In & related progran: manage-
ment effort, NikR has established a Research and Training Center with an assigned
core ares of plogram maenasgement.

In ether projects funded by RSA, specific monitoring tools have been developed to
asmizt RSA in the conduct of monitoring activities. For example, a case review in-
atrumeni o review rehatulitation couneelor performaace was designed to examine
¢« o« »lor complisnce with RSA csse munagement requirements.

Torts of RSA to moni.ur compliance and assure the delivery of quality serv-
we . . e categorized under four distinet activities. These are:

U ram Managoment Reviews: 2. Fina.wial Munagement Reviews; 3. Program
Daia Anaeivsis, and 4 Audits

PROGRAM MANACKMENT REVIEWS

Progriin Managensn Reviews sre conducted primarily by regional office staff -
They tovolve the review of program Activities ander RSA state and discretionary
grievits o deternrine the Dllowing: :

U Uomphaace with the nwur§ of funds 8x 1t relawes to law, regulstions, policies,
204 plans/ upplications,

U Progreas towand s satisfactory level of effurt in meeting the objectives estab-
finbed 1 the plan or coplicstion for which an award has been made;

4 Newd fior teehinical assistance and,

1 Frowplary Braclices (0 program oF mansgemes © that may be suitable for dis-
serintnaiem _

Reginaal vleff ase various techniques to fulfill their progran. monitoring resposnsi-
aligas They wolude

| Review of State piops. State stntutes and policies, snd performance reports; 2.
cormepanden 4 Teleghune calls: 4. Porsonal contac’s; and 5. Site visita.

There are w. Mporwnt monitoring instruments that are used in the rehabilita-
Vivso comaninity and by the Segional (Mees in ccllecting and organizing perforia-
stice OiorMaton concerang the Bawsis State Grent program: the tase review sched-
e aned the Sitate agency mAnRsgement reviey,

Feooh Begronal Office annually ncludes in s work scheduie plans to review g
ferted Staufe Ag=noes 10 look at 1he vocat-orasl Rehabilitation casework process and
the wdmipist—avion of the Basic Staie Granr program using ong or both of the in
strumoate mendioned  Such reviews result ia s morforing roport to eech State
aprncy Lhe Stute agencies. s asked to develop a corrective action plan A follow-
up foview s socolaplished a year lates by RSA.

[n the area of dscreticnary grants RSA will be funding approximately 500 discre-
Lonary peojects 1 3Y 1384 at s budged level of §78 million.

Updsr the tertay of these praat awards substantisl invoivement of REA with the
wrutifee 18 simited Afer a competitive award hus been made by the Wushiagion
{¥fice. the respengihibsty for progeam and fiseal moaitoring < projects s transferred
t:: ihe Regionnt (Miicer The Warhingtop Office. however, retuing monitoring «efpon-
whilay for grojecte of pztinaal scope such as iraining prosthetice and orthatics.

Momtorire activitie: anclude review of pemormanie and osperditure reporis,
prosect corrempomadence, telephone calls, personw! rontasts. and site visita. R8BA «an
sucts fartal site LiRits th a sumple of orpuing projects each year, and to thone
Jronects which are snesuniering special problems.

The discrstionary grauis swssded by RSA are nise maenitored by the Regionnl Of
fices. Heviews have been cotmnieted on grants nnder the foliowing programs: Mi-
woent workers chent assistance. indeperdent living, treinmg, projects ith indasiey,
Al NPV 1y SPTVICE PTOCTS

PINANCIAL MANAGEMESNT REVIEW

The Managentait Serdices Stafl in the Weshington Office s chearged wiih per-
Jormmg weves!l monitoring activities. For example, the st

U Awsores the atper wdocstion of approprinted funds wrainst sistutory requires
et etd Departimenial peley.

4 Aseiiren, tarongh the eeview of expenditure reports. the apprap.igte expends
rare of fuaeds e secerdance with policies established by OMB and the iepactr.ent.

Wore cpevifiontiy, fiacal monituring of the Basic Stete UGrams progran 14 LCCOnY
shishead by renewing finenos! data suomitted by Stae Voratonal Re abi'itatic s
SV ngences
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Finuncial Status Reports (SF- 264) are reviewsd and monitored on & regular basis
to determine if all of & State's Federal allotmenst will be used. Stste agencies are
required to notify RSA of unusable funds so that these funds may be reassigned to
other States. At the end of each fiscal year, Final Funds Reports are reviewed to
determine if State matching funds have been provided, the amount of excess State
funds contributed, and the amount of Federal funds lapsing. RSA staff work with
State VR agencies to determine why funds ure lapsad and to develop strategies to
prm!-em recurrence. On-site monitoring is done in those cases requiring in-depth
analysis.

PROGRAM DATA ANALYSIS

Statistical information collected by RSA from the States is used primarily for the
monitoring of progr-m performance to assure the adequate delivery of services to
taryet populations. .

Monitoring entails the review of reported data for completensss and atcuracy. A
computer editing system is in place to check every applicable item of information
reported Data tsv then used to establish comparisons between States as to how serv-
ices dre being delivered in the Federal-State Rehabilitation System. Examples of
these comparisons are the varying trends in case closures and the delivery of specif-
ic therapies. Examples of data which are routinely reviewed are:

1. The flow of casos into and out of each State renabilitation agency.

2. The personul and program-related characteristics of individual c{ients.

4. Reported client outcomes. .

on the data review the progress of State agencies toward achieving estab-
lishing service delivery objectives is determined. For example, analyses have identi-
find ggencies that serve largely clients with relatively minor as cgposed to severe
handicape. Data analyses has also pointed to problems such as high percentages of
clients heing renabilitated into non-remunerative occupations, e.g. homemaking.

RSA follows up identified problems and trends by way of an Information Memo-
rendum to the State Directors. Work plans are then developed by the States to cor-
rect program deficiencies

AUDITS

Audits sre conducted by the Office of the Inspector General. In accordance with
OMBE (ircular A- 102P, audits must alse be provided by each agency (State) at least
every (we vears, The sudit findings are provided to P{SA for corrective action and
collection of disavowed expeaditures. Final Letters of Determination are issued
withit: 180 days of the gudit report. Within six months after an audit negort is sub-
mitted to the State, a site visit is made to the grantee to determine if the planned
corractive actions have been implemented or if the deficiencies have been corrected.
A fiscul year sumniary analysis is made of all sudits issued during the yesir showing
findings, funding paj) bucks, and dates audits were issued and resolved.

in summury.meA maintaing 4 carnprehensive and structured monitoring process
to improve program effectiveness, assure compliance, and promote quality services
o handicapped peopie. This is done through a system that involves a number of
moaitoring activities and techniques. The resuit of these efforts is better services to
hardicapped individusis.

Thank yeu. Mr Chairman. [ am prepared to respond to questions you, or other
memoers of the Comnittee. may have.

Mr. Murexy. Thank you, Mrs. Will. I think that those innova-
tions that you summarized will certainly promise to imake a great
stride in the monitoring of what we all believe is a very worthwhile
program.

L also want to thank you for the timeliness of the EHA regula-
tiors, as well as your efforts to brief our subcommittee staff and
other member's staffs on the status of current regulations.

i will first ask my coileagues if they have any questions. Mr.
Bartlett.

NMr. Bantuerr. Yes, Mr. Chairman, [ have a number of questions.
I am sitting nere-—as impressive as Mrs. Will's accomplishments in
the 14 months have been, I heve to confess to being even more im-
pressed by her long list an’ review of those accomplishments.

)
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Much of what you have implemented and are implementing, I
think many of us were not even aware of and so, for that, 1 con-
gratulate and appreciate it.
~ From listening to your testimony, both your written testimony
and what you gave us at the end, it sounds—I draw two conclu-
sions: First, and I wonder if you could share for us with any quanti-
tative or just judgmental way—it sounds as if you have vastly im-
proved the monitoring system since 1983, and indeed, in reviewing
the testimony of Mr. Gerry as to what it looked like in 1979-80, it
sounds as if you have vastly improved the effectiveness of that
monitoring system since 1979-80 also.

Do you have any way of quantifying those impraovements in
terms of results in the field, or do you have a subjective judgment
as far as how far along on the improvement process are we?

Ms. WiLe. | think we are making enormous strides. The Stutes
are making enormous strides. I can cite, by way of example, the
development of policies, regulations, and statutes at the State level
to improve the effectiveness of educational services; the elimination
of waiting lists; the provision of related services to large numbers
of children; and, the development of extended school year pro-
grams,

Mr. Bartierr. Would you describe—how would you characterize
it? You have made vast improvements since 1983 and also since
1979-80; that we are three-quarters of the way there, halfway
there, to where you want to be?

Ms. WiLL. Well, I don’t think that [ would feel comfortable trying
to quantify it. I think we have one impressive source of informa-
tion in the most recent deregulatory efforts in 1983. From review-
ing all that information, which consists of letters and reports sub-
mitted to the Department, and I would imagine that the same sort
of information was conveyed to Congress, the general consensus
was that Public Law 94-142 was an extraordinarily effective stat-
ute. It was a healthy program.

In addition, Congressman Murphy established a Commission to
study the financing of free appropriate education, made up of a dis-
tinguished variety of representatives from the educational commu-
nity, in-luding people from the Council for Exceptional Children,
for exainple, which has reported that Congress should preserve the
Public Law 94-142 statute without change because it is based on
sound equity principles and is working well to ensure free, appro-
priate public education for all handicapped school-age children.

In addition, the report went on to say that altho! gh the Commis-
sion recognizes that in many States the impetus for these efforts
has come from within the State, it believes that such activities
have been greatiy strengthened by the passage and ongoing en-
forcement of Public Law 94-142. 1 particularly like this statement
and highlight it because 1 think it demonstrates the vitality of the
act, the partnership, the large role that States play in the adminis-
tration of the educational services delivered to handicapped chil-
dren. .

This is not to say that you can equate directly the effectiveness
of cur monitoring system, but I think it is——

Mr. BarTLETT. It is a part.



82

let me followup on that a bit because in listening to your testi-
mony and comparing that with some of the testimony earlier, it oc-
curred to me that you are—in very specific ways, that you are im-
plementing—have implemented and have specific plans to imple
ment some of the very specific recommendations that were made to
us by several witnesses, including your emphasizing of data collec-
tion, your emphasizing of followup, which is of far more enormous
importance than anything else, following up to make sure that the
recommendations are carried out, your emphasizing of technical as-
sistance. You have adopted an outside monitor of your own moni-
tor, you just told us, which is one of the specific recommendations.

You are including periodic onsite reviews on the 3-year schedule,
combined with the continuous review process, so essentially you
are telling us that you have done both.

I suppose my question is, of the several groups recommended—
and [ didn't get a count of —Dr. Weintraub represented the Assoca-
tion for Children and Adults with Learning Disabilities, the Asso-
ciation for itetarded Citizens, the Council for Exceptional Children
and others, of which you communicate with frequently and I do
also. [ suppose I am struck by the fact that they were making rec-
ommendations that you are implementing. Did they know that or
have you talked with the organizations about those specific imple-
mentations or recommendations?

Ms. Wini. Not formally. We are still in the process of finalizing a
plan. It really is not complete. It wasn't complete a month ago. It
will take another month or so before we are ready to talk about it
in detail.

I think that there may have been some specific recommendations
discussed with individuals in a private meetings.

Mr. BarrLeTT. So they should—the people who made these rec-
ommendations should feel good about the hearing because then you
have come in and told us that in large part you are implementing
many of those recommendations.

Ms. Winl. We are always eager to receive ideas from advocates
who represent them.

Mr. Bartierr. Thank you, Madam Secretary.

Mr. Murpny. Mr. McCain.

Mr. McCain. Thank you, Mr. Chairman.

i notice that we have a vote and I want to apologize to the wit-
ness for not being here for your entire testimony.

Mr. Gerry identified in his statements that he felt the largest
area of concern right now was lack of followup and he defined that
as }l‘)ieing: Are the programs being carried out and do they do any
wood?

Do you share Mr. Gerry's concern, and if so, could you briefly,
understanding time constraintg—-—

Ms. WiLL. Yes, I do. I think that there has been in the past a
iack of followup and what we are determined to do, and are doing,
[ think. much better, is to track adequately responses that we
should deliver to the States and to which we expect return, to pro-
vide on a timely basis and to provide technical assistance to States
in improving the overall educational services and in the develop-
ment of policy and procedures to meet the requirements of the act.

Se
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These regional resource centers which have an appropriation of
$4 million are going to be used to target specific areas of concern,
conpliance concerns, for example. A significant number of States
have asked for technical assistance in building their monitoring ca-
pabilities. We want to do that.

Another area of concern was that of procedural safeguards and a
third was least-restrictive-environment options—models; knowledge
about exemplarly practices in the area of least-restrictive environ-
ment Those are sorts of things.that we would like to assist the
States with.

Mr. McCain. Thank you. How many people do you have on your
staff, Ms. Wills, total?

Ms. WiLL. 452.

Mr. McCain. Do you believe——

Ms. WiLe. That is in the Office of Special Education and Rehabil-
itative Services. .

Mr. McCaiN. Do you believe that you need an increase?

Ms. WiLw. | thini that I have adequate resources and I would
like to focus primarily on the staffing of the Division of Assistance
to States, which does a good deal og monitoring. We have people
who are team leaders that go out and they are responsible for orga-
nizing material and identifying problems that may be looked at.
The number of the team leaders is nine and I think sometimes
there is confusion. People equate our monitoring staff to those
nine, but. it is much farger than that. In addition, we have other
members of the team, the people who provide technical assistance. -
I think that we have adequate resources at this point.

We have enormous ﬂex(ii}aiiity. Our S&E provisions allow us o
shift personnel from one division to another. We have considered
increasing the size of the’ technical assistance unit, for example,
and I had mentioned earlier the use of our Federal staff at the re-
gional office level would also be a possibility.

Mr. BaxTLeTT. Would the gentleman yield?

Mr. McCain. Yes. -

Mr. BARTLETT. The question—and I think it is impurtant—we
know that you have more than nine people monitoring. Would you
have an estimate as to how many people in your department are
involved with monitering activities? I think that was Mr.
McCain's —— :

Ms. WiLi. Forty-two.

Mr. BaArTLETT. Forty-two all together. Thank you.

Ms. WiLL. We have a number of vacancies. We filled two and we
have recruitment actions in for an additional five.

Mr. McCain. Finally, Mrs. Will, one of the things that struck me
about our hearing was the statement that 12 States have not been
visited for 4 years. I am of the belief that Mr. Gerry’s thesis that
you don't need to show the flag after a while with great frequency
I certainly agree with. But I also think that to go that long without
visiting States the size of Texas is probably something that needs
to be rectified and | would recommend that you make a few more
visits to these States.

Ms. WiLL. Actually that is an erroneous fact. There are four
States, only four States, that have not been monitored for 4 years,
and they are the first set of States to be monitored in 1985,
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Mr. McCain. | am glad you brought that to our attention and I
appreciate it. Thank you.

Thunk you, Mr. Chairman.

Mr. MurpHY. Thank you, gentlemen.

I want to thank you, Mrs. Will. I have a series of questions, but
obviously I would have to keep you here for one-half hour until we
ket back and I will not do that to you. You have been extremely
cooperative.

I want to welcome Ms. Cullar to Washington in her new duties
and we look forward to working with her.

I would like to submit to you, Ms. Will, a list of questions on
stuffing and some other things if you would be so good as to submit
them back in writing or contact the staff and get them to us, we
can all save some time.

I just have one question that is not related to this. | recently was
visiting a she!tereg workshep in one of the Western States an they
expressed to me their concern of your views on the use of sheltered
workshops, saying that they had the impression that you were not as
keen on sheltered workshops as pérhaps they were. Could you give
me yvour— —

Ms Wit Yes; [ would be happy to. I feel that sheitered work-
shops are, and have been, a cornerstone in the system, the delivery
system, of services to adult handicapped people who are severely .
and profoundiy hundicapped. Without sheltered workshops, vast
numbers of young people would graduate from high school and
h.:ve ubsolutely no service, no next step. Having said that, I think
that the emphasis that 1 placed in OSERS in the area of services
for aduits has been to focus on competitive employment and sup-
portive-— —

Mr. ML!RP}{Y. Sometimes it doesn't exist, competitive employ-
ment.

Ms. Wi That is true, but we know that there are models out
there of success and we are trying to replicate them and we have a
special appropriation approved this year to develop supported work
programs which will allow severely handicapped people to function
in a competitive situation, a competitive setting.

I know from my experience as a parent that there are some real
problems that sheltered workshop operators face in having to con-
vince a generation of parents, an older generation of parents, that
were told that their young person could never function independ-
ently in a competitive setting and have always had that expecta-
tion.

By con:rast, you have an entirely new generation of parents who
have grown up under Public Law 94-142 who feel very strongly
and have beer led to believe and even have every expectation that
their voung person will be able to function competitively, so I think
that our focus now is to develop a range of options and we are not
critical of sheltered workshops——

Mr. Mugrny. Can't do without them until we get them all fully
competitive.

Ms. Wik, An invaluable service.

Mr. Mugrpuy. OK. Thank you very much, Ms. Will.

[Whereupon, at 12:20 p.m., the subcommittee was adjourned, to
reconvene subject to the call of the Chair.]
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{Materia} submitted for inclusion in the record follows:]

LS PIErAKTMENT OF RUUCATION, UFFICE OF THE ASSISTANT BECRKTARY
FOR SPROIAL EDUCATION AND REHABILITATION SERVICES,
Washington, IXC, July 27, 1984,
Hon Auvstin J. MURPHY, ' .
Chuirman, Subcommittee on Select Education, House Uffice Building Annex 1,
Washington, IXC.

4

Deak MR CraiMaN: Enclosed are the materials you uested regarding OSERS
frunt office travel for the upcoming hearing on August 1, 1984,

The Assistant Secretary has the discretion to invite experts from the field to par-
tiorpate in meetings convened in support of her initiatives and priorities. This “invi-
tational travel” is included in our response as the funds ure charged to the account
of the immediate office of the Assistunt Secretary.

Please du not hesitate te contact me if you need additional information.

Sincerely,
Maprigne Wil

Attachments 2y

IMMEDIATE OFFICE
Traveser . Purpose Cost
il yedr 1468 g
{aid Ineman L1 workshap ‘ §i06
Madeieine Wi Transidion speech 408
Carol tnmar LD mitative 118
inan Standies Mental def plenary sesson 408
Paui Rudie Momtonng Buck fails, PA 158
Joan Standiex Const group meetmg. Texas 863
Madelete Wi AAND speech 408
Caroi tnman SEA leadersh metling 875
loan Standiee SE and VN speech 213
Madeiaine Wil © Hahnem Ann Unwv spoech . 178
Jwan Standes < Spina fida spewch 1234
Car Inmap Parent traming speech 965
b4 Young adult workshop 11
Tom Bedamy Transdion speech . 31
Madeleine Wil Sife wist/Clarke School for the Deat i3l
Tom Netney Dewiopment dis meeting flt
Maoeleie Wy NISH speech 45
Carol Inman Parent grougs 518
Bob Walling Battimore SSA 33 .
Jnan Standties 1D speech 494
Madeweine Wil Review empioy program 597
Do Site wvisit/Woodrow Wiisen Rehab Center 106
Catu inmat, Regional workshop 647
Y Eaceptional parents meeling 583
X Panel presentor 184
Tor Neeney Spevch 516
N Panel moderator ASH 538
Madeiming Wi Speech NASDE 1178
bien Cramer Healln care fimancing meeling 104
Caros Inman ~ Parent traming conference . : 471
1 NASDE Paner presentor 304
fodr Nangies 01D - Adwisory Committes 1.281
t1 Sontag ' Site visits Wisconuin :.000
Teta! v18210
Fraal gear 1980 "o
Raphet Sitxhes State deectoes/spec £D 582
freiza Ruth Renah loterngtonal 381
varal Inman Autistic chad workshop 538
Tom: Nernpy Specch Rehad leagers 293
Ix: Hand:apped disc meeling 398

O

"ERIC

Aruitoxt provided by Eic:
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IMMEDIATE OFFICE—Continued

Tthvete | ' - Pepose - ot

Walace Babington . Ol mtemprefng workshop . . . L L 828
Do ' e Deal mlerpreters conference. e e 100
Siadie AfOriiton _ L m/czns B R §939
Raphaa Semches . Rixai DI i Mﬂenoe. . S o 6!
Don Bamett S & . . R 306
Darid Long . . .mmwm R e - 382
Macdeiine Wi .. .. Side visit/New Yo .. . 167
Madelene Wik . ATRCB. . U L B 160
Tom Netney : ... . B 160
Madsieine Wil Boston site wisits. . . .. .. S 1493
Dave Rostetter . ... Momtoning Columbus, Ohio . " . ki)
Winston Wikkusan . e m Law N-EJZ meemg . . S 618
Winston Withwnson . mmms e &7
W&nms . mmsutzw..,..,,._, e 366
‘ NASDE presentation . R 456

mfmn Wg Pubbe Law 34- 142 ptmtawn oo e 178
Winston WakTson Pudic Law 94-142 meetng. e 515

Totdd . . C e i 15187

A)otmeBO 1884

Node Ivelahond Travel - nchades milathves of the Assislant Secritary e supitried soxloyment Com Tty based senvces. ndepandent g
NaGCRped ovd 1ights, lranuion and sanly aterveation

REHABILITATION SERVICES ADMINISTRATION—SALARIES AND EXPENSES BUDGET AND TRAVEL
BUDGET

e 1981 198
Total, salnes and expenses ( thousas) ‘ e oo 8118326 5103667 §10,6867
Traved (thousands) e L 8500 3628 1273

fm1980R9mmmtommDenmmmtotEmmmmmmmmuGWEmtmmﬁmmm

Note Between 979 and (984 salaes and a1peses Sudpet fecraased 13 pevoset traved Dudget decraased 77 pevcent tetwaen 1681 s (584
S3NES 3 expes Duded morsasid 3 percee. Trived Dadigel decriasad 65 parcen!

REHABILITATION SERVICES ADMINISTRATION—PERSONNEL

. 980 e W l?w [ afit
move Lo e 1984
O8ERS) 08Es8)

S e g me e e — e -—

Headquarters . o . 06 140 110
Regnal o R H abl 7L

Totat : e 368 302 23

m&wlmmiiﬂww m %MMW&SSMMWMMBbm{MSM
decress 36 & peront Between 1380 aad 1584 o USIRS Headuarters staff decraasces ) owioen!, regiondl stiff ducrmssed 23 © pavoent
fola staff decreased 27 9 pevcent

o
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RSA Risronsk 10 Raquusts Frosm STATE REHABILITATION AGENCIES FOR PROGRAM-
MATIC CONSULTATION AND TROMNICAL ASSISTANCE: SroT SURVEY OF A MaJorny oF
STATE ACENCIEN (12 AGENCIEN SLURVEYRD)

QUESTIONS ON SKKKING ASSISTANCE FROM NATIONAL RSA OFFICE

Has you ugency sought such assistance iwyear? 37.5 percent yes; 53 per-
cent no; 4.4 percent no response.

Were you able to receive the requested assistance? 83 percent yes; 17 percent no. -
Comments: “When you expect little, you ask for little, you get little”. . . . “The
questions asked were simple”. . . . “Khny times we have found it easier and
quicker to get help through CSAVR" (Council of State Administrators of Vocational

Hehabilitation)

QUESTIONS ON SEEKING ASSISTANCE FROM KEGIONAL RSA OFFICES

Hus your agency sought such assistance in the past year? 94 percent yes; 6 per-
cent no.

Were you able to receive the requested assistance? 63 percent yes; 37 percent only
partial or no assistance.

Was the assistance provided threugh a visit to your agency? 23 percent yes; 37
percent sometimes or seldom; 40 percent no.

Would it have been better provided by a visit? 63 percent yes; 13 percent not nec-
essarily; 23 percent no response.

If u renson was given for your receiving only partial or no response, what was the
reason provided? 100 percent lack of travel funds. -

Comments: Requested that regional representative be allowed to travel to state to
provide his expertise while our administrative review tkum did-an internal audit
pursuant to the development of a new case review process. Regional rep was denied
permission to travel;

New state agency for blind has critical need for education in management of
program . . . Has had one visit from regional office, from a junior staff member;

We have had problems receiving timely assistance from our regional office. Meet-
ings were scheduled and canceled at last minute with excuse that travel budget had
not been approved,

We have made no formal requests for technical assistance from regional office due
to kno ledge of their travel funds;

Visits are more valuable than communication by phone or mail . .. Provide
apportunity to share visibly some of what we are doing as well as provide a sounding
bosrd for new ideas;

Have requested consuiting and technical ussistance on: order of selection, estabiish-
ment grants. fee setting, client assistance, independent living, placement/market-
ing. On the whole. the regional office has demonstrated a sincere willingness to pro-
vide assistance. Failure to visit is not because of unwillingness, but due to other con-
straints that make travel impossible;

Timely and valuable visits in the past covered many of the items now covered
only by mail and telephone;

From a state director's point of view, the regional staff's value is in the field—
where the action 18— not in the regional office;

Stute Agency Management Review—monitoring all aspects of agency manage-
ment. including cuse management and review of tles——normally has three regional
office staff —fiscal, programmatic and specialist. This year we were told “We only
have money for one person.” Resulted is only a paper review;

Moetings always scheduled in the regional office prevents many state agency
people from attending and prevents the sharing of valuable information:

Regional office staff development specialist has not been guthorized to attend any
of the bi-annual meetings of the RSA funded inservice Placement Training Project
for three regions. Since RSA has had a national initiative on Job Placement, it
would appear that regional training efforts could be better coordinated with states if
RSA Regiona! office staff development specialists could be part of the planning and
evaluation groyp,

[t seems that the answer/decision to many questions can only he obtained at the
notionat level, Often the regional office must check with the national office before
an snswer can be given. Authority/responsibility needs to be fixed at one level. Ina
couple of cases, projects have been given information and decisions without consul-
tations with stite vr. This has created many communication and expectation prob-
lems.
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OSERS HeabgizARTERS TRAVEL EXPENDITURES

FINCAL YRAK 1984 TRAVEKL TOTAL 315,210 AS OF JUNK 30, 19584

Carol lnman. $5,643 total - LI} Workshop $100: LD Initiative, $115; SEA Leader-
ship Meeting 3975; Parent Training Speech, $965; Young Adult Workshop, $171;
Parent Groups. $518; Regional Workshop, $647; Exceptional Parents Meeting, $583;
;‘ane! Presentor: $1%4; Parent Training Conference. $421; NASDE: Panel Presentor;

W64

doan Standlee. $4,555 total~Menta' Def. Plenary Session, $408; Const. group
meeting, TX, $x653, SE and V.N. Speech, 3273, Spina Bifida Speech, $1.234; L.D.
Speech, 34494; OED/Advisory Committee, $1,281. ;

Madeleme Will: $4,6501 total—Transition Speech, $408; AAMD Speech, $40K;
Hahnem Ann Univ. Speech, $178; Site Visit/Clurke Sch. for Deaf, $331; NISH
Speech, 3445, Review Employ. Prog, $597; Site Visit/Woodrow Wilson Rehab.
Center, §106; Speech: NASDE, $1,178.

Kd Santag: $2,000 total—Site visits: Wisconsin, $2,000.

Tom Nerney: $1.694 total —Development Dis. Meeting, $616; Speech, $516; Punel
Maoderator A S H., $55%.

Tom Bellamy: $376 total--Transition speech, $376.

Paul Riddle: $15% total — Monitoring: Buck Falls, PA, $158.

Ellen Cramer: $104 total—Health Care Financing Meeting, $104.

Bob Walling: 833 total—-Baltimore SSA, $33.

FISCAL YEAK 1983 TRAVEL—-TOTAL: $15,187

Gearge Conn $3.6%2 total —Paralympics Meeting, $830; Regions meetings, $1.692;
Job Plucement Conference, $1,160.

Rapheal Simches: $2,471 total--State Directors/Spec. Ed., $582; Vocational Ed.
Conference, $4%. Rural Spec. Ed. Conference, $461; P.L. 94-142 speech, $366;
NASDE Presentation, $456

Wallace Babington 31828 total- -Oral Interpreting Workshop, $838; Deaf Inter-
preters Conference, $1,008).

Winston Wilkinson: $1,580 total-—P L. 94-142 meeting, $618; Black Colleges Meet-
e, 3447, P L. 94 192 meeting, $515,

Tom Nerney: $1,056 total --Speech: Rehab leaders, $299; Handicapped Disc. Meet-
tng. 3496, Prog. Directors Meeting, $201; ATBCB $164.

Herman Goldbherg $963 total —AASA Speech, $360; Pennsyivania Spec. Educ,,
K225, P L owi-142, 8178

Helga Roth 8914 totul—Rehab International, $381; Information Sciences, $53%.

Carol Inman: 353X total —Sutistic Child Workshop, $538.

Slagle Allbritton: $499—COCSSO/CEIS. $499

Darld Long 3382~ N H Special Education, $352.

Dave Rostetter: 3381 total—P.l. 94-142 meeting, $44; Monitoring: Columbus.
Ohio, 246317

Don Barrett. 3306 total -CEC, $308

Fd Sontag: $167 total—Site Visit, NY, $167.

CoMMITYRE ON EDUCATION AND LABOR,
Washington, D, November 14, 1983
Mrs MavririNg Wit
Assistunt Secretary., Offiee of Special Education and Rehabilitation Services, Depart-
ment of Education, Washington. D.C.

Drar Mrs Wit Thunk you again for your participation in our Subcommittee
sversitht Bearing on the monitoring activities of the Office of Special Education and
Rehabilitation Services

Enclosed you will find questions on special education which follow up on issues
ratsed 1n the heaning and questions related to rehabilitation, which lack of time pre- -
vented us from discussing

Since we would like to include this information in the printed hearing record, I
would wreatly apprecinte having the Tesponses no jater than December 10,

Think you for your assistance It has been a pleasure to work with you during my
charrmanship of the Subcommittee

Verv truly yours,
AusTiNn . MUurpPHY, Chairman,

Encl »ures
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QUAKTIONS ON SPECIAL EDUCATION

What is the status of the independent contractor’s evaluation of the monitoring
system”

What additions have been made or plan to be made to the monitoring staffs in
terms of increased legal expertise as well as statistical expertise?

What has been done to improve the timetable of Program Review Letters follow-
ing monitoring episodes? :

hat is the status of communication between OSERS and OCR to improve the
implementation of the MOU? What further action will be taken in this regard?

\E’Vhat criteria are used to determine whethor a travel request is accepted? What
priority is given to travel for purposes of monitoring 4s opposed to travel to partici-
pate in professionsl conferences in both the Office of Special Education Programs as
well as OSERS frent office?

What is OSERS position on the impuct of the Smith v. Robinson decision? Does
OSERS believe that parents or the | representatives of handicap children
who prevsil in litigation brought under the Education of the Han icapped Act
should be allowed to recover reasonable attorney’s fees?

QUESTIONS ON REHABILITATION

What is the formal division of responsibility between OSERS and RSA? Please de-
scribe the responsibilities of tne Commissioner of RSA and the Assistant Secretary
of the Office of Special Education and Rehabilitation Services with respect to the
sdministration of federal vocational rehabilitation programs and projects.

Please describe the procedure used for the selection and approval of grants, in-
cluding the procedure used to select reviewers for the peer review procoss. Once a
grant has gone through the peer review process and been spproved gy the Commis-
sioner of RSA, does anyone in OSERS have the authority to reduce the amount of
that grant and reallocate the funds?

How many on-site case reviews. and with how many ‘femnnel, has RSA conduct-
od in state sgencies 1n each of the last four fiscal years? How many on-site mansge-
ment reviews has it conducted and with how many personnel in each of thove years?

One of the primary responsibilities of the mansgement services staff in RSA is to
determine on o regular is if all of u state's federal allotment is going to be
matched so that it can be used. It appears that some state agencies, such as Puerto
Rico, are being permitted to hold federal funds up to the last day of the fiscal year
before returning unmatched funds. At the same time, there are may stutes over-
matching their aliotments and eagerly awaiting additional funds in order to serve
additional clients. What strategies has RSA or OSERS developed to prevent recur-
rence of lupsed funds in Puerto Rico and the Territoritjes? When was this problem
last addressed in an on-site monitoring visit to Puerto Rico?

Between 1981 and 1983 the travel budgets for RSA regional offices were cut by 51
wercent. In FY 1984, it appears that there was another reduction of sbout 40 per-
cent. Who sets the allocation for the travel budget for RSA in the Department of
Education” How was it determined that RSA would need less than it has actually
obhigated for travel in the past?

A regional offices are now required to submit quarterl travel plans and have
them approved before they can undertake any on-ite visits for monitoring and tech-
niea! assistance. Is the responsibility for approving these plans OSERS' or RSA’s?
Who in OSERS or RSA routinely looks at travel plans before they are approved?
Who has the final approval?

A recent su. vey of 32 state rehabilitation agencies showed that 30 states and re-
guested consultation and/or technical assistance from regional or national RSA of:

joes in the past year, Almost 40 percent stated that the ascistance was not received
or the assistance was insdequate. The vast majority stated that on-site sssistance
would have been more effective than the assistance they received. Since you note in
the testimony provided to the Subcommittee that monitoring is greatly enhanced by
technical assitance, what steps will you take to im&rsove the provision of technical
assitance irom both regional and national offices t is requested by state agen-
cies’

The Rehabilitation Act requires & report to Congress on activities carried_out
under the Act for each fiscal vear. Although the report is due within 120 duys of the
beginning of each fiscal year, Congress has not yet received the ruport for fiscal year
1983 Please brovide the Subcommittee with an explanation of this situation. hen
will the fiscal year 1983 report be sent to Congress? Will the report for fiscal year
1981 be provided to Congress prior to Junuary 1, 1985, as is required by the statute?

33
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Cost-effectiveness data on the federal rebabilitstion program has not been provid-
od for the lost four yewrw. Although stutes are individus) v asscssing the cost-effec-
tiveness of their programs, it i critical that the information be available on a na-
tional busis. Pleast provide the Subcommittee with the best available data showing
the current cost-effectiveness of the federal program.

U.S. DkpaARTMENT oF EDUCATION, OFFICE OF THE ASSISTANT SECRETARY
POK SPrCIAL EDUCATION AND REHABILITATIVE SERVICES,
Washington, DC, January 28, 1985,
Hon. Austin J. MUKPHY,
Chatrman, Subcommittee on Select Education, Committee on Education and Labor,
U.S. House of Representatives, Washington, DC.

Duag Mz Muwesv: I am writing in response to your letter of November 14, 1984
regurding issues raised during the hearing conducted by the Subcommittee on Select
Fducstion. We have made significant progress in addressing many of the issues
raised during the hearing and plan to continue our work to improve the administra-
tion of these programs.

Your guestions are answered individually in the enclosed sttachment to this
letter. If you need additional information, please do not hesitate to contact me. I
again want to thank you for the opportunity to testify before the Subcommittee and
look forward to working with you in our mutual efforts to serve handicapped chil-
dren and sdults. :

Sincerely,
Marorng Wik,
Assistant Secretary.

Fnclosures

QUENTIONS ON REHABILITATION SERVICKS

Guestion. Please describe the pivcedure used for the selection and approval of
grants, including the procedure used to select reviewers for the peer review process.
Once a grant has gone through the peer review process and been approved by the
Commissioner of RSA, does anyone in OSERS have the authority to reduce the
amount of that grant and reallocate the funds. ,

Answer: All eligible applications for available new funds submitted in response to
a Rehabilitation Services Administration (RSA) program announcement in the FED-
ERAL REGISTER are reviewed by a panel consisting of three reviewers, one of
which must be a non-federal reviewer. In FY 1984, at least two of the reviewers on
each panel were non-federal experts. '

Nominations for new reviewers are obtained from solicited and unsolicited re-
quests from the rehsbilitation community, review of currently supported project
pervonnel, and discussions between RSA and Special Education program staff, etc.
The RSA projects officer responsible for each program provides initial nominations
for reviewers in each category in which review panels might be required. Approxi-
mately two to three times as many reviewers as are required are nominated initial-
ly to allow for expected reductions due to conflict of interest and non-gvailability.
The initial review roster is reviewed by the responsible Office of Developmental Pro-
grams staff prior to final spproval by the Commissioner, RSA. The primary basis for
selection of reviewers'is their knowledge of the specific rehabilitation program or
program arca(s). Competence is judged primarily on the basis of education and expe-
rience of potentiul reviewers, and past performance of repeat reviewers. Special at-
tention is also given to avoiding conflict of interest and to ensuring that the review-
er pool represents s reasonsble distribution of such variables as sex, race, and
hundicapping conditions. More specifically, selection of panelists includes consider-
ation of.

ta) Evidence of Scholarship: (1) Advanced degices; (2) Publications; (3) Consultan-
cies; (41 Committee services; (5) Professional; (6) Employmeni eapertise.

th! Past Performance as a Reviewer: (1) Quality of judgements; (2) Thoroughness
of documentation; (3! Independence/flexibility; (4) Timeliness; (5) Consistency; (6)
Muaintenance of confidentiality

tct Expertise: (1) Knowledge of Vocational Rehabilitation; (2) Knowledge of the
specific program/program areais) covered by the competitions; (3) Methodology.

‘di Absence of Conflict of Interest: (1) Not directly involved in any application in
the same competition: (2) Not from an organization represented in the applications
assigned to a specific panel.
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() Distribution: (11 Bulsnced representation of sexes; (2) Rucial distribution; (3) In-
clusion of handicupped persons; (41 At least one non-Federal reviewer; {51 No two
reviewers from the same institution, (6 Geos raphie distribution.

The final selection of reviewers is made a1 rundum from the above pool.

The reviewers finally selected for service as panel members are informed of the
date and time of the el meeting and provided with a written contract for their
services as panelists. The meeting ins with a detailed orientation to the review
process including & review of the program announcement, application instructions,
selection criteris, application evaluation forms, and conflict of interest require-
ments. Written instructions are provided to all reviewers covering the purpose of
the review. the conflict of interest statement, a set of directions for the technical
review and for the completion of the technical review form, the role of the Project
Officer and the role of the Grants Officer. Genera' information about the specific
program is presented for the benefit of new reviewers, with emphusis on the fact
that applications are to be reviewed solely on the basis of published selection crite-
rin A primary reviewer is assigned to each application and a chairperson of the
group is appointed. He/she is responsible for the management of the meeting.

After completion of the orientation, reviewers are given time to review, evaluate,
and score each application within the competition. Following discussion of each indi-
vidual application and a discussion of reviewer recommen tions, the primary re-
viewer for each application prepares a written summary of the group's recommen-
dation. The Project Officer is responsible for ensuring accurate documentation of
meeting proceedings. After the meeting applications are ranked on the basis of! the
total evalua‘ion score of all panel members. If the number of applications submitted
under the proxram competition requires the use of more than one panel, the itdi-
vidual reviewer ccores of all applications from each of the panels are entered into
the computer and compared statistically to arrive at standard scores for each appli-
cation These standard scores are then used as the basis for establishing the rank
order of all upplications within the competition, ‘

Following the panel review, the project officer prepures a summury report ‘of
punel results including panel recommendations and individual project ratings, a
slate in standard score format of all recommended and not recommended applica-
tions included in the competition and justification of recommendation for funding of
cach application selected out of rank order, The panel results and project officer rec-
nmmvngutions are reviewed, appoved, disapproved and/or revised by the project of-
ficer's supervisorts). The Associate Commissioner for Developmental Pr ms re-
views the final approved funding package to ensure overall procedural and program
consistency of recommendstions and forwards them to the RSA Commissioner. \

The Commissioner’s review includes an analysis and discussion of the overall
budget and policy implications of the slate of recommended applications. The Com- -
missioner, as responsible officiul, conducts a prefunding meeting for the program.
The Commissioner, RSA, invites appropriate R%A staff, other O?me of Special Edu- -
cation and Rehabilitative Services (OSERS) responsible officials, representatives of
the Office of the Assistant Secretary, OSERS, and Assistance Management and Pro- -
curement Service (AMPS) representatives to review the transmittal memorandum
and review results at a meeting scheduled for that purpose. Based on the transmit-
tal memorandum and the information from the meeting, the Commissicner, RSA
mukes final recomendations to AMPS for approva! of the funding package and ne%
tintion of the grant budgets. These final recommendations are orwarded to AM
through the Ansistant Secretary, OSERS. The final act in this process is the negotia-
tion of the budget ameng the project officer, Assistance, Management and Procure-
ment Officer and the grantee.

Question: How many on-site case reviews, and with how many personnel, has RSA
conducted in State agencies in each of the last four fiscal years? How many on-site
management reviews has it conducted and with how many personnel in each of
those vears”

Answer The number of on-site case and management reviews conducted over the
pust four fiscal years and the number of personnel rticipating in these reviews
has varied from year to year. During the last 3 years IggA resources have been shift-
ed to provide more technical asistance in aress included in the RSA Goals and Ob-
jectiver These inciude increasing the number of competitive placements, improved
management of the VR system and efforts to provide services to groups considered
underseryved.

Question. One of the primary responsibilities of the management services staff in
KSA 15 to determine on a regular basis if all of a State's federal allotment is going
to be matched so that it can be used it appears that some State agencies, such as
Puerto Rico. are being permitted to hold federal funds up to the last day of the
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fiscal year before returming unmuetched funds. At the ssme time, there are 1 any
Statew overmatchung their allotments and cagerly awaiting additional funds in order
to serve additional chents Wit strength has RSA or OSERS developed to prevent
recurrence of lapsed fundy in i’uerto Rico and the Territories? When was this prob-
lem last addressed in an on-site monitoring visit to Puerto Rico?

Answer: After being alerted to this situation in FY 1983 and learning that the
cause was related to insufficient State matching funds, over estimation of expendi-
tures and in adequate State agencies accounting systems, RSA requested- closer
momtoring of fiscal and statistical reports; directed technical assistance to State on
uccounting systems; and required sn exsmination of fiscal matters in on-site visit.
RSA Region I (New York) staff made an ensite review in Puerto Rico on March
2729, 1984 and a follow-up visit on June 25-26, 1984, In both sessions, there were
discussions on switching the States’ manual accounting system to an automated one.

Question: Between 1951 und 1983 the travel budgets for RSA regional offices were
cut by 51% . In FY 1984, it appears that there was another reduction of about 40%.
Who sets the allocation for the travel budget for RSA in the Department of Educa-
tion” How was it determined that RSA would need less than it haw actually obligat-
o for travel in the past?

Answer: OSERS receives an annual travel budget from the Department. Each
OSERS component is then asked to submit a truvel plan within a target figure.
Finul budgets are then neyotiuted based on travel priorities such as program moni-
toring and the investigation of fraud, waste and abuse.

Question: RSA regional offices are now required to submit quarterly travel plans
and have them approved before they can undertake any on-site visits for monitoring
and technicul assistance. Is the responsibility for approving or disapproving these
dans OSERS or RSA'N? Who in ERS or RSA routinely looks at travel plans

dore they ure spproved? Who has the final approval”

Answer The primary responsibility for approving or disapproving regional travel
plans rests with the RSA Commissioner, with the Deputy Assistant Secretary,
OSERS maintaining oversight responsibilities,

Question. A recent survey «: 32 state rehabilitation agencies showed that 30 states
hud requented consultation snd/or technical assistance from regio nl or national
RSA offices in the past year. Almost 40 percent stated that the assistance wus not
receivid or the aswistance was inadequate. The vast majority states that on-site as-
sistance would have been more effective than the assistance they received. Since
you note in the testimony provided to the Subcommittee that monitoring is greatly
enhanced by technical assistance. what steps will you take to improve the provision
of technical ussistance from both regional and national offices tgat is requested by
state agencies?

Answer: We are not familiar with the survey you have mentioned. We believe our
efforts in the technical assistance area to be substantial, However, we are always
ready to make improvements where necessary.

tduestion The E?ehubilitution Act requires a report to Congress on activities car-
ried vut under the Act for each fiscal year. Although the report is due within 120
days of the heginning of each fiscal year, (‘mxgress%ms not yet received the report
for fiscul year 1983 Please provide the Subcominittee with an explanation of this
situation. When will *he fiscal year 1983 re;;crt be sent to Congress? When will the
fiscal year 1983 report be sent to Congress? Will the report for fiscal year 1984 be
provided to Congress prior to January 1, 1985, as is required by the statute?

Answer Section 13 requires that o« full and complete annual report be transmit-
ted to the Congress on the activitivs carried out under the Act no later than one
hundred und twenty days after the close of each fiscal year. The statutory date for
the report 1s therefore Junuary 28 of each calendar year.

The fiscal year 1983 report has been delayed this calendar year because of diffi-
culties 1n the collection of data and editorial probiems.

The Office of Munagement and Budget is - ‘rrently reviewing the report. Upon
completion of this review the report will be { ansmitted to Congress.

The fiscal year report is in preparation at this time. The projected transmittal
date of this report is January :Zi?. 1485,

Question  Cost-effectiveness data on the federn! rehahilitation program has not
been provided for the last four years. Although st s are individually assessing the
vost effectivenes of their programs, it is8 critical 1nat the information be available
onu naettional busis Plesse provide the Subcommiutiee with the best available dsta
~howing the current costetfectiveness of the federal program.

Answer The last issuance of cost-effectiveness estimates prepared by the Rehabili-
tation Services Administration appeared in July 1982 tcopy attached/ for the period
ending with Fiscu! Year 1980 At the ime, the Stat  .deral rehabilitation program
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wan projected to be cout-beneficisl. Since the report was reloased, the ¢ fice of Man-
sgement und Budget asked the Department to study w.ys to strengthen the method-
ology employed in deriving cost-wilectivenoes estimates, In support of this request,
the Department awarded a contract in September to review underlying assumptions
and to determine the best methodology to use in future studies. Regardless of meth-
odology, the baiic program dsta needed to generate estimates for Fiscal Years 1983
" and 1484 are not yet available.

QUENTIONS ON SPECIAL EDUCATION

Question: What is the status of the independent contractor’s evaluation of the
Monitoring System?

Answer: Dr. Mary A. Ellzcy, Evaluation Systems Design, nc., completed an inde-
pendent review of the monitoring eystem. A copy of the report is enclosed. Since the
initial report, SEP has used the services of the evaluator to assist in the design and
development of & more comprehensive and structured monitoring system. A status
report of the progress made on ~ompletion of products required for the monitoring
system as of close of business, November 27, 1984 is also enclosed for your review.

Question: What additions have been made or plan to be made to the monitoriyg
staff in termu of incrensed legal ev'  “‘se as well as statistical expertise?

Answer: SEP hes included twi ars ana statistical expertise in the develop
me;gt of the monitoring system. W satisfied that the quality of existing staff is
sufiicient.

Question: What has been done to improve the timetsable of Program Review Let-
ters following monitoring episodes?

Answer: SEP has taken several sivos to improve its procedures to ensure the
timely delivery of Program Review Letters. First, follow-up for all states monitored
over the past three years has been established as a major priority for monitoring
staff during the past several months. Twenty-two States have been identified for
follow-up, and letters concerning outstanding obligations have been séent. Second, of
the States monitored during the past three years, on!y two States have not received
Program Review letters. Both of these letters ase in fina! clearance and will be sent
shortly. Third, the new monitoring prucedures require the pre tion of monitor-
ing reports within sixty days of completion of the monitoring activity. *

Question: What is the status of communication between OSERS and OCR to im-
provedf.’he implementation of the MOU? What further action will be taken in this
~ regard?
© Answer: A task force has met on several occasions to prepare a decision memo-
randum for the respective Assistant Secretaries of OSERS and OCR. The task force
is comprised of professional staff familiar with the implementation of the current
MOU. The task force is offering several broad areas for reconsideration by the As
sistant Secretaries in the decision memorandum. Upon receipt of the rosponses from
the respective Assistant Secretaries, work on the implementation and drafting of
recommended changes to a MOU will be immediately initiated.

Question: What criteria are used to determine whether a travel request is sccept-
ed? What priority is given to travel for purposes of monitoring as approved to trave!
to participate in professional conferences in both the Office of Special Education
Programs as well as OSERS from office?

Answer: In the Office of Special Edycation Programs travel requests to implement
the schedule for monitoring P.L. 94-142 is given first priority over requests for
trave! for monitoring discretionary grants and requests for speaking engagements
and professional conferences.

37
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* UNITED +TATES DEFARTMENT OF EDUCATION

WK MMOARTARY
MR 18 55
The Eonorable Pat Willians -
Cuairman, Subcommittes cn Select
Education
U.8. Souss of Repressntatives
Nasliington, D.C. 20515
Dexr Mr. Chairman: -

I have received your letter of Febroary 26 requeasting the
Departaent's viaws on the impact of the Suprems Court'r decision
in Ssith g, Rabingan on our monitoring and enforcement activitier
affecting bandicapped chiidsen. . . - .

Ne do not Delisve at this time that the dzitk decision compels a
change in the Departmant's tequlations {aplementing Section 50¢
of the Rehabilitation Act of'1973 or in the Office for Civil
Rights' manitoring and snforcement Quties. The Department wiil
continue its vigorous efforts to ensure that Federa) funds are
not used to support discrimination against handicappad children.

I apyreciate your offo:és\ta Solicit the Cepsrtment’s views in
developing legislation on this important matter.

Sincerely,

G2

Willias J. Bennett

C
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