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CLAIMS AGAINST THE 'U.S. GOVERNMENT BY
THE-NAVAHO INDIAN TRIBE

*

WEDNESDAY, NOVEMBER 2, 1983

House oF REPRESENTATIVES, ‘ . -
SUBCOMMITTEE ON ADMINISTRATIVE LAW AND
GOVERNMENTA; RELATIONS,
COMMITTEE ON THE JUDICIARY,
¢ Washington, D.C
The subcommittee met, pursuant to other business, at 3:45 p.r.,
room B-352, Rayburn House Office Building, Hon. Sam B. Hall, Jr.

‘ichairman of the subcommittee) presidin

ShPresent,:. Repregfntativeg Hall, Mazzo?i, Boucher, Kindness, and -
aw. .

Staff present: William P. Shattuck, counsel; Steve Douglass, as-
sistant counsel; David Karmol, associate counsel; and Florence
McGrady, legal assist. it. .

Mr."HALL. Our next case is H.R. 3533, to confer jurisdiction on
the U.S. Claims Court with respect to eertain claim to the Navaho,
Indian Tribe. , ‘

We are happy o have Mr. Bill Richardson with us; along with
attorneys representing the Departmentg_)f Justice, Mr. Anthony C.
Liotta, Deputy Assistant Attorney Genbral, Land and Natural Re.
sources Division; William Schaab, Claims Attorney for the Navaho
Indian Tribe; gnd Guy Gorman, Thomas Boyd and Marshall Plum-
mer, representing the Navaho.Nation Claims Committee. I am sure
I did not pronounce any of the names properly. :

Mr. RicHARDSON. You got mine, Mr. Chairman.

"~ Mr. Haww. I have been with you all weekend in Beirut. I am glad
to see you again in civilian cg’ct es. It is a Q{easure to have you,
Bill. You are a very capable Mentber of this Congress. You just con-
tinue as yqu see {it. ;

TESTIMONY OF HON. BILL RICHARDSON, A US. REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF NEW MEXICO

Mt. Ricsarpson. Thank you véry much, Mr. Chairman. :

I have a very brief opening statement. I would just like to say I
am very grateful and I appreciate the opportunity to appear before
the subcommittee on behalf of a large segment of my population in
the State of New Mexico. I have the largest indian district of any
Member of Congress.

Thank you again, Mr. Chairman. i am here to testify today on a
bill I introduced, H.R. 3533, to require the U.S. Court of Claims to
hear a number of claims which were filed against the U.S. Govern-

. t1)
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ment by the Navaho<Irdian Tribe. The Senate Select Committee on
Indian Affairs held a hearing earlier today on a companion bill in-
troduced by Senator DeConcini. .

Let me give you a little background, Mr. Chairman. In 1950, the
Navaho Tribe filed eight separate claims against the Government

pursuant to the Indian Claims Commission Act of 1946. The claims ;
alleged the Government improperly managed tribal resources and

failed to déal fairly and honorably with the Navaho Tribe by not
providing the educational facilities and services required by law.
Howrever, these claims Kave never been heard by a U.S. court on

“their merits. They have never been heard. [n 1969, the claims at-

deleted several of the originafly pleadeéd claims. The attorney con-
tract with Mr. Mott requiref approval by the both the tribe and
the Secretary of the Interior for any ‘“‘compromise settlement, ‘or
other adjustment to the claims.” Neither the tribe nor the Justice
Department have any record reflecting consultation with or ap-

torney for the tribe, Hamide?btt« filed an amended petition which

proval by the Interior Secretary and the tribe. -

Subqeq&ent to this action by Mr. Mott, the.Indian Claims Com--
mission and.the Trial Division of the Court of Claims held that the
Navahos cldgims should be heard by the court op their merits.
However, in 1979, the Court of Claims overturned these two earlier

dec;sxons and held that the tribe was:bound by their attorney's

&

“voluntary dismissal” of the claims 10 years revxouslyf
After nearlv 30 years of Iitigation, a fairi

legitimate claxms which were ; imely filed by the Navaho Tribe has
been denied because of the unfuthorized and ifresponsible action.of
one participant. The Indian Claims Act of 1946 was enacted to
insure that claims by the Indians were given the opportunity to be
heard. It seems contrary to the purposes of this law and to basic
principles of fairness and equity not to allow the Navaho's claims
tc¢ be judged on their merits.

The bill'l introduced, H.R. 3533, car,ries out the intent of the

Indian Claims Act by insuring that the avaho's claims will have
the hearing contemplated by the act. This iegxsiation does not
make any judgment on.these claims, but it will insure that the
Navaho Tribe will have the opportunity to be heard.

Again, Mr. Chairman, I want to thank you for holding & hearing
today on this impoftant legisldtion. I will be happy, with the assist-
ance of Mr. Schaab, to answer any questions any members of the
subcommittee may have.

Again, Mr. Chairman, 1 think the issue is one of fairness. This
piece of legislation makes no judgment whatever on the merits of
the claims. It just allows the Navaho Nation to have a day in court.
I hope that this committee sees fit to support this Eegxsiatmn
Thank you.

Mr. Havr. Thank.vou very much, Mr. R:chardson Again, thani\
yvou for being here today.

[The statement of Mr. Richardson follows:]

Preraren STaTEMENT oF Hon_ i RicHARDSON

Mr Chairman. [ want to express my great appreciation to vou ard the members
of the subcommittee for hnlcjmﬂ this hearing teday on a bill | introduced. H.R. 3531,

~ To require the US Court of “aims to hear a number of. S aims which were med
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* agunst the US Government by the Navaho Indiah Tribe. The Senate Seleet Com-
mitlee ‘on Indian Affoirs held a hearing earlier today on a companion bill intro-
duced by Senator Dennis Delancini. )

In 1850.«the Navaho Tribe filed eight separate claims-against the Government
pursuant to the Indian Claims Commmission Act &of 1946, The claims alleged the Gov-
ernment improperly managed tribal resources and: failed to deal fairly and honor-
ably with the Navaho.Tribe by nat providing the educational facilities and services
required by law. ) “ . L

Howeyer, these claims have never been heard by a U.S. court on their merits. In
1964, the claims attorney for the tribe, Harold Mott. filed an amended petition
which deleted seven of the originally pleaded claims. The attorney contract with

. Mr. Mott required approval by both the tribe and the Secretary of the Interior for
any “compromise settlement, or other adjustment of the cidims.” Neither the tribe
nor the Justice Department have any record reflecting consuitation with or approv-

-l by the Interior Secretary and the tribe. Subsequent to this action by Mr. Mott,
the Mhdian Claims Commission and the trial-division of the Court of Claims held
that the Navaho's claims should be heard by the court on their merits. However, in
1978 the Court of ('laims overturned these two earlier decisions and held that the
tribie was bound by their attornev's voluntary dismissal of the claims 10 years previ-
. ously - 3 X .

After nearly 30 vears of litigation, a fair hearing on a group of legitimate claims

which were timely’filed by the Navaho Tribe has been denied because of the unau-

thorized und irrespansible actipn of one participant. The Indian Claims Act of 1946

was enacted to inswre that claims by the Irdians were given the o portunity to be
heard. It seems contrary to the urposes of this law and to basic principlds of fair-
ness and equity not to allow the Navaho's claims to Be judged og their merits.

The biill I introduced, H R. 3533, carries au‘tﬁ?}e intent of the Indian Claims Act by
insuring that the Navaho's claims will fhave the hearing contemplated by the act. -
This legislation does not make any judgment on these claims, but it will insure that
the Navaho Tribe will have the opportunity to be heard. .

Again, Mr. Chairman, [ want to_thank you for holding a hearing today on this
important legislation. | will be happy to answer any questions you or members of
the subcommittee may have. N )

Mr. Hari. Mr. Schaab, you may have some comment. -

. TESTIMONY OF WILLIAM SCHAAB, CLAIMS ATTGRNEY FOR >
THE NAVAHO INDIAN TRIBE: GUY GORMAN, NAVAHO NATION
' CLAIMS COMMITTEE; THOMAS BOYD, NAVAHO NATION CLAIMS
COMMITTEE; SND MARSHALL PLUMMER., NAVAHOG NATION

. (“{:AESES COMMITTEE, ACCOMPANIED BY PAUL B. BARBER.

COUNSEL,

*  Mr. ScHaas. Thank you, Mr. Chairman. -
~“There are three.members of the claims cogimittee of the Navaho
Tribal Couneil who testified this morning on the related bill in the
Senate. | believe that they would like to present-brief statements
that they have. ’

Mr. HaLL Let's let them come up to the table and slide the -
microphone back and forth between them. s

Please identify yourselves for the record.

Mr: GorMAN. Mr. Chairman, my name is Guy Gorman. I am the
senior member of the committee on tribal claims, appointed by the
advisory committee of the Navaho Tribal Council. I have been au-
thorized to present this statement on behalf of ghe Navaho"Nation
by Chairman Peterson Zah and the claims comrhittee.

. I'would like at this time to introduce the other two members on . .
the claims committee. On my right is Marshall Plummer, a coun-
cilman from Coyote flemyon Chapter; and on my left is Thomas
Boyd. a councilman from Crystal, N. Mex.. a councilman for that
chapter. '

&
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Mr. ScHAAB. Before you proceed, Mr. Chairman, will the state-
ments submitted by the Navaho representatives be considered to be-
part of the.record? =» .

Mr.‘HALL. They will be made a part of the record. .

Mr. ScHAAB. So if you present a summary of your statement, it
will be sufficient. . o

Mr. GorMAN. Thank you, Mr. Schaab. Mr. Chairman, that was
going to be part of my next statement. Thank you, Mr. Schaab.

We, as members of the tribal council, have always been very con-
cerned about this matter. I can assure you that council was
never informed when the second claims attorney withdrew the
seven claims- case. - .

It -is so important to the Navaho Nation, because one of the
_claims is in education. During my growing up days, we have never
had an opportunity to get an education that maybe I should have.

Maybe today | wotld have been a lawyer, doctor or something. . i

However, the only English that I am using right now today is what
I picked up in the U.S. Army, where I didn’t have any choice but to
talk English. . .

So. to us, we feel that these are some of the things——

Mr. HalL You are doing good. You just keep on. You are doing
fine, : '

Mr. GorMAN. The treaty of 1868 definitely states that there will
be a teacher for every 30 kinds in the classroom. This was a prom-
ise that is in the treaty. We still kind of hold to the Government
that this was never done. ¢

Mr. Chairman, we are just reguesting that we have a day in
court and also to have an honorable deed be carried by the US.
Government.

Thank you very much. .

Mr Haui. Thank you, sir.

[The statement of Mr. Gorman follows:]

T
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BEE-’OL{E THE HOUSE JUDICIARY COMMITTEE
SUBCOMMITTEE ON ADMINISTRATIVE LAW & GOVERNMENTAL RELATIONS

HEARING ON MR 35145, NOVEMBER 2. 19
20 Iprusn 2. 19
‘ STATEMENT UN BEHALK OF NAVAJO NATION

T —— e ol Sl
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£ -
Mr. Chateman: ) N

My name s Guy Cdrman, X am th;:;em'or fﬁemb&: of the
Committee ;n f:.nqk Claims appointed Sy the Advisory Toamittbe of
thelTribal Council. 1 have beén authorized to present this state-
ment on tehalf of the Navado Nation by Chairman Petersén 2ah and

r:¢ Clams chittee._ : -

e Nava e peaple are a8Kkih] Coagregs to correct the failure o
of “he nile: States, as our truhtuc,'gsjgra:ect our fignf to
obta;e .« tair Rearing-:on out “fair and hohorable dealing” claims
tint were prkécriy tiled undéz the Indian Claiams éammissicn Act
moyg than 30 vears age In 18/9 the Court of Claims held that
these Claims had ?eenfamnmissed by «n amendment tiled b; cd{

N
eoond Claiag aﬁtuxuey :i_es;um the fact that the Tribc and the
Sut.relary of the Interior had never approved such action, as
ceguired Bg the attoruey's econtract.

Qur princips! 'fg11 and honorable dealings” claim was that
‘he GOvernuent tailed to keep 1ts historic promises in our 1868
Preaty to give Navale children the opportunity for an education,
tvery NaJajo realices the great widgortune suffered by the Tribe
P i the Government reneged on {8 promise over 10 years ago.

S

Shen 1owan o ogeawing up, most Navajo children didn't go to school

becaure thev@ were only o few schools and they were overflowing,

N . i

P
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Even tewerahan)os in my parents' generation had schools to
attend, N

Lacking an education, we could only look to the Government as
our trustee to managé out fesocurces, but the trustee made many
mistakes over the years. When Congress in 1946, for the first
time, gave tné &ava;és the right to bring tHese wrongs before the
Indian Claims Commission, we aid so. Maybe, we thought, some good
will come of these claims, and we will be able to educate our-
selves. In fact, we have allocated a good part o: the first two
recoveries on thesg claims tor scholarships and other edycational
unes. Untu;tunatelg, those funds are far too small in comparison

.
to our nceds. Theé great bulk of war people still live in poverty,
in the remote (descrt, without local schools and with nothing but
rough dirt trails for busing to distant schools. ’

}ow 1t seems that tie right to a full hearing gran:edbus by ..
Congress $9 40ars < jo on the Goverament s failure to give us the
causdtional benctits of the 1868 Treaty, arnd the hope for some
campeacation to help unddy past wrongs, have been taken away by new
gr»nqg: Qur "ta:r and ﬁancrable dealings™ claims have been thrown
3t on o techaicality in 3 way that neither Congress nor the Tribe
ever antended,

in 1969, without lribal approval or consent, the second
ciaims attorney for the Tribe filed an amended petition in one of
1 he cases (Docket No. 69) which deleted éeven paragraphs, and

seithdrew® Claims 1 through 6 and Claim 8.1 That action viclated

) 2
Section & of the claims attorney's contract,” which required

-
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approval by both the Tribe and the Secretary of the Interior for
any “compromise, setélement. or ovther adjustment of the claims.”
Alghough the Secretary had required such a provision in the .
at}orney's contract for the Tribe's pxetectian,3 the Depa;tment
of Justice neither intormed the Secretary of the claims attorney's
action notf advised to Commission that the Secretary had not
approved such action.

The claims attorney has advised the Committeel that he acted
under pressure from the Department of Justice to ®"consolidate” the
claims originally pleaded in eight separate counts, and that he
d:id nat intend to 4, miss any claim originally presented by the
fetitton,  Since the attorney never advised the Tribe of his
“amendment™ of 1ts Petition, the Tribe wag unable to act for its
own proleetion, o . o ‘

That situation was precisely the kiAd callxng_far the
Govermment, which did krow of the attorney's action, to exercisge
1t5 oversight function under. 25 U.S.C. § Bla. The Department of
Justice shoald have called the “withdrawal® of seven claims to the
attention of the Prxb¢ and the Secretary of the Interior and

demanded thear review and approval in accordance with the attor—
*»

¢

Exhibit A, p. 57a.
Lxhibat A, po %4a.

Exhibit A, p. 96a. The Secretary acted under Congress' mandate

tn 25 U.s. U, § 8la to supervise tribal attorney contracts.

rxhibit B,
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«
;ey‘s contract. Instead, Justice let the matter lie dormant until
the claims attorney had been replaéed: then it claimed hisg action
was a voluntary dismissal of important claims that cgnno: now be
considered on their merits.

in other casos; such as the overlapping land claim areas of
the Jicarilla Apache Tribe and certain Puehlas.s the Justice
Department Objected to an agreement between attorneys that reduced
the Jicarilla's claim area because the Secretary had not given his
apptoval. The Justice Department itself agreed that "the attor-
ney...is prohibited from making any adjustment of any claim pend-
iny on behalf ot the tribe without the approval of the Caggié-
ioner of Indian Attairs." The attorneys then obtained the
spproval at the Commissioner, and cheéfiaims commission accepted
the agreement as valxd.ﬁ Althouqgh the Navajo Tribe's claims
attarneyts contiact had a provision like the Jicarilla's, the same
~aution was not obderved 1n the Navajo cases, antead,.the
bepartment of Justice took advantajge of our attorney's
unJduthoriced action for the Government's benefit.

{n this hearing, the Department suggests that its failure to.
demand Traibal and Secretarial approval of our attg:ney's “with-

: ¢

drawal® of our claims should be excused because the Commission

meld 1n the Jicar:tla case that tribal attorneys are free to

5 txhibit C.

L7 O S
Exhibit .
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correct ‘mistak;s“ in a pleading without .o approval. Yet the
Repartment did not treat ocur attorney's action as correcting ;
pleading “mxst¢ho”; 1t pressed for a court decision that he had
deliberately dismissed our claims, In 1974, five years after the
unacthorized ameadment of the petition, atter our third and pres-
eLt claims attorney merd to amend the petition to restore to it

all ot our claims, the Justice Department asked the Indian Claims

_dommission te enter final judgment dismissing the “withdrawn®

claims,  The Commission denied that request because the 1969
amendment had not been approved by the Tribe or the Secretary, and
a new amendment was allowed to restore all of the claims that had
Nvun‘orxqinallu filed botare‘the deadline of August 13, féﬁl. The
Government then moved to dismiss Claims 1 through 6 and Claim 8 on
the technical ground that they were presented after the 1951
catatt date, A

Atter transfer of the casa to the Court of Claims, the Trial

ntae tiled nis opinion in 1978 upholding the Commission's approv-

2l ot the Trabe's revised petition,  But the Justice Department
Jupesied to the Joart, and on June 13, 1979, the Court dismissed

‘
Jiasmn Uothrougn o and Claim 8. The Court hela that the attor-
ney's contract reguired tribal and Secretarial approval only where
some payment was made to the Tribe. We think the Court's holding
1s .absurd: ‘he trustee's approval must be given {f claimg are
settled for , sum of money, but no approval is needed if the
attorney yives up clawms without any payment whatever, The U,S,
suprreare Jourt retused on Febroary 19, 1980, to hear our eppeal,

-f .
s
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in Ehxs way, the Ucpartiment ot .Justice took edvantage QE the
Guvernment's failure to rovice . “ur attorney's unauthorized action
snd, as our truntan, to protect the Tribe from loss of its
valuable claims. The Department tiouted both the requirements of
24 U.3.C. § 8la wnd our attarney's contract for its own benefit,

and only Congress can correct that error.

The present bill, HR 3333, will merely allow the Tribe to
“ubtain a hearing on the dismissed claims in the case still pending
. bofore the U.5. Claims Court. The claims were properly filed I

pefore the 1441 deadline. No withdrawal was aythorized, and they
shauld t hav.e been dismissed. The Tribe is entitled to have
them conuidered by the Court once and tor all on their merits.

The bill is carcetfully drawn to prevent the Tribe from obtzin-

Lier 1 double hearing on ¢laims now pending before the Court dnder
(e Seventh “gencrak accounting™ Claim, or on those that have been
termined on their merits, In 1979, the Justice Department took

ce ponttion oo motion to the Court for clarification

Sater appeal ano ta “&encral accounting” docket that none of the
¢osaansed claims could be considered in the remaining Seventh

CLram, T May, 1180 the Court rejected the Government's argument,
ttlowing 21l claims based on breach of the Government's fiduciary

d.ry to the Tribe to be heard under Claim 7 notwithstanding their

e

Fahibat A, .. Ya. ~ ~

-6~
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inclusion in Claims 1 through &, But with respect to “fair and

honorable dealing” claims under clause (5) of §2 of the Claims

Commission Act (2% U.s8.C, §70aj., the Court held:a

"Fair and hohorable dealing*® c¢laims, not
involving the Government's management and use
of Navajo assets, do pot come at all under
claim 7.

Those clgims were, therefore, finally dismissed by the 1969
Amended Petition and cannot be considered unless Congress passes
this 11l.

The bill will allow the Navajo Tribe to obtain a hearing
before the U.5. Claims Court on its dismissed claims and thus
»
carry out the intent of the Indian Claims Commission Act. The

legislative histury ot that Act shows that Congress meant to have
tribal claims heard and decided on the merits, and that tribes

could recover uhénever the facts showed that, in good conscience,
recovery was justified. Congress cxpected, as the Report of the

House Committee on Indian Affairs [H.R. Rep. No. 1466, 79th Cong.,
Ist Sess.] stgted:
“...that  an impartial determination of the
facts will in many, if not in most, cases
¢liminate the need for further legal proceed~-
tnys by showing either that there is no basis
whatever for recovery on the part of a given
tribe or that such recovery, if indicated,
does  not §nunlve any controverted legal
principles.®

The comments of the PRepartment of Interior on the bill, printed in

8 Lxhibit B, po 8.

oo,
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the donse Repart, pownted to the "lack of finality attending
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IN THE
_ Supreme Court of the United Btates
Octoser TerM, 1979 ! . ‘
| . S L
* - 4 ‘-\.\' \A‘ i * .
. No.
| A
. .- THE Navajo Tms\m, Petitioner,
v.
* ¥ Tiik UNITED STATER OF AMERICA, Respondent.
- , /“ . SN
< \ ‘

PETITION FOR A WRIT OF CETKQRARI TO THE
UNITED STATES COURT OF CLAIMS '

The Navajo Tribe petitions for a writ of certiorari
to review the Opinion of the United States Court of
Claims dated June 13, 1979, and the Order entered on

~ petitioner’s motion for clarification-of that Opinion.

OPINIONS BELOW - o

This case involves the arbitrary dismissal of valuable
¢laims against the United States in derogation of safe-
guards mandated by Congress for the protection of
tribal el.imants under the IndianClgims Commission

. Act. The Opinion of the Court of Claims ( Appendix
A) is reported at 601 F.2d 536 (1979). The Order
~ (Appendix B) is mxreported
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" JURISDICTION

The ()pmmn below was entered ou Jxme 13 1979.
Petitioner filed a motign for clarification of Jthe Opin-
ion on Septentber 11979, and on September 11, 1979,
the Chief Justice extended the time' for ﬁhng this
petition to November 10, 1979 (No. A-206). The Order
on the motion for clarification was entered on Septem-
ber 28, 1979. ‘The Court's Jurisdjetion is based ‘upon
28 U.S.C. J§ 1255(1). .

-

QUESTIONS PRESENTED

L. Wherher the Court of Claims misconstrued its
Jurisdiction under the Indian Claims Commission Act
to bar seven counts of an eight-count petition after
their unauthorized *“withdrawal’’ by petitioner’s claims
_ attorney in violation of his attorney’s contraet, which

required prior approval by the Tribe and the Secretary
of the Interior of any compromise, setﬂement or ad-
3mtment of a claim.

2. Whether the “*withdrawal’’ of seven counts 'of an
c;xght count petition affeets,jurisdiefion over claims
stated by the remaining count, by barring all issues

that may also have been presented by the ““withdrawn -

claims.”’ -

CONSTITUTIONAL PROVISIONS AND
STATUTES INVOLVED <
The provision of the United States Constitution in-
volved is the Fifth Amendment, which provides in
relevant part as foilmy% ( 34?' -

*  **No person shall . . . be deprived of life, liberty
or property, thhout due process of law; . . .

———
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Corgress mandated safeguards for fribal claimants

under Section 15 [25 U.S.C. § 70n] of the Indian
Claims Commission Act of August 13, 1946, c. 959,

P.L. 79-726, 60 Stat. 1049, 1053, (the “*Act”), which

3

reads as follows:

‘ *“§ 70n. Attorneys of claimants ;‘ selection, practice
and fees: Atiriney General to"represent United
States; compromise of claims.’ -

“Eachisugeh tribe, band, or other identifiable group
of Indians may retain to represent its interests in
the presentation of claims before the Commission
an attorney or attorneys at.law, of its own selec-
tion, whose practice before the Commission shall
- be regulated by its adopted procedure. The fees of
such attorney or attorneys for all services rendered
in prosecuting the claim in question, whether be-
fore the Commission or otherwise, shall, unless the
amount of such fees is stipulated in the approved
contract between the attorney or attorneys and the
claimant, ‘be fixed by the Commissicn at such
amount as the Commission, in aeccordance with
standards obtaining for prosecuting similar con-
"tingent claims in courts of law, finds to be adequate
compensation for services rendered and results ob-
tained, considering the contingent nature of the
case, plus all reasonable expenses incurred in the
-prosecution of the claim; but the amount so fixed
By the Commission, exclusive of reimbiirsements
for actual expenses, shall not exceed 10 per centum
of the amount recovered in any case. The attorney
or attorneys for any\sueh tribe, band, qr group as
shall have been organized pursuant to section 476
of this title, shall be selected pursuant to the con-
stitution and by-laws of such tribe, band or group.
The employment of attorneys for all other elaim-
ants shall be subject to the provisions of seections
81, 82, 83 and 84 of this title.

»
| ¥



“The Attorney General or his assistants shall
represent the United States in all elaims presented

to the Commission, and shall have authority, with -

the approval of the Commission, to eompromise
any claim presented to the Commission. Any such
compromise shall be subnritted by the Comuiission
to the Congress as part of its report as provided
in section 70t of this title in the same manner as
final determinations of the Commission, and shall

. be subject to the provisions of section 70u of this
title.”

Petitioner is not organized under the Indian Reor-
ganization Act, 25 U.8.C. § 476; therefore, its contraet

. with its claims attorney is required to be approved by

the Seceretary of the Interior under 25 U.8.C. §§ 81 to
84. Section 81 provides in pertinent part:

“No agreemea shall be made by any person with
any tribe of Indians, . .. for the payment or de-
livery of any money or other thing of value . . .
in consideration of services for said Indians rela-
tive to their lands, or to any ¢laims . . . in any
way conneeted with or due from the United States,
unless stich eontract or agreement be executed and
approved as follows: ; ‘

First. Such agreement shall be in v;rriting_. and a
duplicate of it delivered to eae}fparty.
Second. It shall bear the approval of the Secretary

of the Interior and the Commissiener of Indian
Affairs indorsed upon it. ...”

The Secrctary required in the attorney contract that
any compromise, settlement, or other adjustment of
petitioner's claims be approved by his delegate and the
Tribe.

-
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MOFTEBQASE

Petitioner is by far the largest Indian trihc in the
nation, with a population of approximately 150,000 or
about one-fourth of the total American Indian popula-
tion, and a reservation of 13 million acres encompass-
ing lands in the states of Arizona, New Mexico and
Utah. The magnitude and complexity of the Tribe's
claims against the United States, as well as of its
general legal prob}em&x are commensurate with its
extraordinary size. The claims dismissed. by the deci-
ston below have been appra:sed by petitioner’s expert
witnesses well in excess of a hundred million dollars.

Petitioner timely filed its Petition under the Indian
Claims Commission on July 11, 1950, as Docket
No. 69 (Appendix C). The Petition contained eight
counts ¢r “‘claims’’ consisting of 29 numbered pare-
graphs-plus a general prayer for relief in paragraph
30. Kach count incorporated by reference, the factual
allegations of the preceding counts. Claims 1 through
6 and Claim 8 alleged specific breaches of treaties or
fiduciary obligations by the United States and sought
damages for the alleged breaches. Claim 7 alleged a
trust or guardian-ward relationship between the Gov-
ernment and the Navajo Tribe and demanded a com-
plete aecounting of the Government'’s handling of tribal
. property and money which it held in trust. To the
extent that the accounting sought in Claim 7 would
reveal breaches of treaty or fiduciary duties that were
specifically alleged in Claim« 1 through 6 and Claim 8,
Claim 7 presented an alternative theory for relief, i.z.,
a suit for an accounting instead of an action for money
damages.

Respondent never answered the Petition. On August
8, 10 and 11, 1951, petitioner timely filed petitions

13 {_‘ B



docketed, respectively, as Nos, 229 (land claim), 299
and 353 (receipts accounting for certain resources),
which reiterated some of the allegations of the Petition
in No. 69. Because of the magnitude and complexity of
the claims, petitioner’s first elaims counsel, Normal
Littell, entered a stipulation with the Government pro-
viding that proseention of elaims in Nos. 69, 299 and
353 wonld be deferred pendjng completion of the land
elaim in No, 229.

In 1966, after lengthy litigation culminating in a
decision of the United States Court of Appeals for the
Distriet of Columbia Cireuit upholding the Seeretary’s
supervisory power over tribal attorneys’ contracts, Mr.
Littell was fired from his position as general counsel
for the Tribe by the Secretary of the Interior. Udall
v. Lattell, 366 ¥F.2d 668 (D.C. Cir. 1966). Mr, Littell
resigned as claims attorney shortly thereafter, on
February 20, 1967. His suceessor, Harold Mott, also
was permitted to assume the dual role of petitioner’s
general counsel and, by separate econtraet, elaims eoun-
sel. His elaims contraet was approved by the Secretary
of Interior on November 21, 1968. Section 6 of that
contract (Appendix D) required that:

“[alny compromise, settlement or other adjust- =
ment of a elaim of the Tribe shall be subjeet to -
the approval of the TRIBE and the SECRETARY [of
the Interior].” Appendix D at 5.

During the hiatus after respondent fired petitioner’s
first claims attorney, but before it approved the sec-
ond, respondent filed (on November 14, 1967) in No.
649 a “*Motion to Require Petitioner to Set OQut in
Separately Numbered Petitions the Claims Pleaded in
the Original Petition or, in the Alternative, to Dismiss
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the Petition.”” A response to that motion was not filed
heeause petitioner had no attorney of record, and re-
spoudent then moved (on March 11, 1968) to dismiss

the Petition for failure to prosecute. After approval

of his contract, petitioner’s second claims attorney

responded (on December 13, 1968) to the latter motion,

requesting an exteusion of time to respond to the
earlier motion. On December 23, 1968, the Comenission
denied the motion to dismiss and gave petitioiier nine
months *“to amend the petition’ in No. 69.

O October 1, 1969, petitioner’s elaims attorney filed

a First Anwnd(‘d Petxtmn in No. 89 (Appendix E), as

foliows: ‘

“The pc-,titimx iq amended by deleting paragraphs
1, 16, 19, 21, 23, 25 and 29, thereby withdrawing
from consideration herein the first, second, third,
fourth, tifth, sixth and eighth eclaims.”

The deleted purvagraphs comprised particular allega-
trons of damages; none of the allegations of faet was

“deleted. nor was the geueral prayer for relief at para-

graph 30. 'I'he withdrawal of *‘claims’ was not ap-
proved by petitioner or by the Seeretary of the Interior.
Respondent filed its Answer to First Amended Petition
on November 4, 1969, but it did not seek eutry ol a
fina! judement disuissing the seven *‘withdrawn”
elain.s, aud the elaimis were never actually dismissed
before tis(‘; Opinton below.

On ;}11}3 25, 1973, the Commission consolidated No.
60 with Nos. 299 and 253 because *‘plaintiff’s allega-
tions in Doeket Wos. 299 and 353 eleerly overlapped
timw fiied it Docket No. 65.7 31 Ind. Cl. Comm. 40,
41-22 Gn respondent’s motion for rehearing (raising



othor issues), the Commission confirmed the consolida-

tion in its 1973 Opinion. 34 Ind. Cl. Comm. 432 (1974).

Petitioner’s second. claims attorney’s contract ex-
pired on June 30, 1972, and after another hiatus its
third and present claims attorney entered his appear-
ance on September 21, 1973, 34 Ind. Cl. Comm. 432, 433.

Petitioner movelon July 1, 1974, to amend the First
Amended Petition in No. 69 by restating the with-
drawn paragraphs of the first six elaims. Respondent’s
response to that motion on July 18 for the first time
asked for entry of final judgment dismissing the first -

-six and eighth claims. The Commission granted peti-

tioner’s motion to “‘reformulate’’ the first six claims
in No. 69 and demnied respondent’s motion for final
jndgment. Opinion dated January 23, 1975, 35 Ind. ClL
Comm. 305 (Appendix F'). That opinion ordered that
the consolidated dockets be separated into two separate
dockets, the first denominated No. 69 (Claims 1
throngh 6 and Claim 8), and the second Nos. 69, 299
and 353 (Accounting Claims), which included the sev-
enth elaim 1 No. 69. Respondent’s motion to certify
the Commission's action to the Court of Claims was de-
nied on July 9, 1975, 36 Ind. ClL. Comm. 215.

Respondent then filed (on June 3, 1976) a motion to
dismiss‘or for more definite statement addressed to the
Second Amended Petition in No, 69 (Claims 1 through
6 and Claum 8), which remained undeeided when the
docket was transferred to the Court of Claims pursu-
ant to P.L. 94-465, 90 Stat. 1990 (1976) [providing for
termination of the Commission at September 30, 1978].
The Trial Judge to whom the matter was assigned held
in his Opinion of January 23, 1978, that the motion was
an untimely motion for rehearing but denied it on the

0o
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merits insofar as it challenged the reformulation of
Claims 1 through 6. (The first 12 pages of the Trial
Judge's Opinion are aunexed as Appendix G.)

On review, the Court cf Claims on June 13, 1979, re-
jected the Trial Judge’s Opinion and dismissed Claims
1 through 6 and Claim 8 (Appendix A). The Court of
Claims held that the eontractual requirement for Tri-
bal ‘and Secretarial autborization of adjustments in
claims did not apply to the complete withdrawal of
claims, and that the unauthorized withdrawal of claims
which were never actually dismissed nonetheless ere-
ated a jurisdictional bar to consideration of those
claims on their merits.

Questions raised during a conference with the Trial
* Judge pertaining to proceedings in Dockets 69, 299 and
353 (Accounting Claims, including Claim T7) led the
Trial Judge to advise petitioner to seek clarification of
the Court’s Opinion of June 13, 1979. Accordingly, pe-
~ titioner asked the Court (on September 4, 1979) to
clarify whether issucs presented by the allegations pre-
served in the seventh claim were affected by the dis-
missal of the first six claims.' By Order of September
928, 1979, the Court held that such dismissal ‘‘precluded
plaintiff from subsequently reasserting those claims’’
as issues of the seventh claim.

REASONS FOR GRANTING THE WRIT

The Court of Claims below misconstrued its juris-
diction under the Indian Claims Commission Act, 25
U.8.(. § 70k, by dismissing before trial Claims 1
through 6 of the original Petition and thereafter con-

1 ('laim 8 was rot reformulated and is of no relevance in this
proceeding.

23




struing that dismissal as precluding adjudication of
issues in Claim 7 that were never dismissed by the
petitioner. The Court failed to give effeet to explicit
safeguards in the Special Claims Contract between
petitioner and its attorney preseribed by the Secretary
of the Interior under 25 U.S.C. § 81 for the protection
of the Tribe. That failure violates the mandate of Seec-
tion 15 of the Indian Claims Commission Aet for pro-
tection of tribal interests in the adjudieation process.
The Court also ignored Ieng—established‘ precedents of
this Court and of the Circuit Courts requiring clear
authority before am attorney's dismissal of eclaims
against his client’s interest can be given effect. More-
over, the Court erroneously construed the intent and:
effect of the First Amended Petition, guillotining val-
uable tribal claims before trial when such a result was
not intended or approved by petitioner, thus depriving
petitioner of due process of law. Finally, the Court
reached beyond the matters raised by respondent’s mo-
tion to dismiss Claims 1 through 6 and Claim 8 and
arbitrarily stripped from Claim 7 in a wholly separate
docket all issues that may be found within the first six,
claims. That action not only deprived petitioner of
due process of law in the accounting docket but creates
such uncertainty that orderly adjudication of its ac-
counting claims may become impossible. Each of these
reasons ia discussed briefly below.

1. Jurisdiction Misconstrued; Special Claims Contract Ignored:
Conflict with Established Precedents.

In Section 15 of the Indian Claims Commission Act, 4

25 U.S.(. § 70n, Congress allowed each tribe to choose
its claims attorney, but it carefully safeguardedythe
tribe by requiring the Seeretary of the Interior to

50
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approve the attorney’s eontract under 25 U.S.C. § 81.
That 1871 statute was “*intended to protect the Indians
from mnprovident and unconseionable contracts.”’ In 7e¢
Sanborn, 148 U.S. 222, 227 (1893). As the note (by a
member of the Commission’s staff) annexed to the Spe-
cial Claims Contract states (Appendix D), the Secre-

tary rejected the first version of the contract .and re- -

quired certain amendments for the Tribe's protection.
Seection 6 of the Special Claims Contract stated:

“6. Compromises and Settlements. Any compro-
mise, settlement or other adjustment of the elaims
shall be subjeet to the approval of the TriBE and
the SECRETARY.” '

The First Amended Petition did not have the required
approvals.

The Indian Claims Commission, upon the Tribe’s
motion to reinstate the elaims which its prior attorney

had purported to withdraw, found that he lacked au--

thority to withdraw the claims. It is also clear that the
United States, in its supervisory eapacity over this at-
torney’s contract. knew of hi8 lack of authority. The
Commission stated, 35 Ind. Cl. Comm. 305, 307, fn. 2
(Appendix F)}:

““The att§rney contract in effect with the Navajo
Tribe atthe time of the amended petition of 1969
required that any adjustment of plaintiff’s claims
by plaintiff’s attorneys would be subjeet to the ap-
proval of the tribe. The record does not indicate
that this requirement, which would presumably

be applicable to an amendment withdrawing sev- -

eral claims, was met.”’

The Commission, therefore, allowed the Claims to be
reinstated in the form of a Second Amended Petition.

[
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The Trial Judge also treated *voluntary withdrawal”
of previously pleaded claims as an adjustment of the
Tribe's claims requiring approval in accordance with -
the contract [ Appendix G].

However, the Court of Claims construed Section 6
of the Coutraect

** ... as requiring tribal anu secretarial approval
only of compromises, settlements, and similar ad-
Justments of claims, i.e., the termination of elaims
in return for some consideration given in exchange
therefor. Paragraph 6 did not limit the attorney’s
authority to withdraw certain claims, several 4f
which probably were duplicative of those in other
dockets, for what ke pereeived to be sound tactical
or strategic reasons. That was precisely the kind
of decision the attorney would have to make in ear-
rying out his duty under paragraph £ of the con-
tract ‘to diligently proseeute the elaims and to ex-
ert his best efforts to satisfactorily eonechide them
within the term of this contract.” Indeed, an attor-
uey could not effectively conduet such a major In-
dian claims case as this if he had to obtain the
prior approval of his client and the Secretary be-
fore he could take such action.”” [App. A; italies
added.]

That construction is absurd. There is no basis whatso-
ever for the Court’s italicized speenlation that the
claims were withdrawn because they were duplicated
in other dockets aad their withdrawal in No. 69 would
achieve some advantage for the petitioner.

The Court’s coneclusion that the attorney had au-
thority to dismiss the petitioner’s multi-million dollar
claims ignored long-established precedents of this
Court and of the Circuit Courts requiring clear evi-
dence of an attorney’s authority to dismiss valuable
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claims against his elient’s interest. In Holker v. Par-
ker, 11 U.S. (7 Cranch) 436, 452-453 (1813), Chief Jus-
tice Marshall explained: -

** ... Has the attorney a right to make such a com-
promise ?

** Although an attorney at law, merely as such, has,
strictly speaking, no right to make a compromise;
yet a court would be disinelined to disturb one
which was not so unreasonable in itself asto be ex-
claimed against by all, and to ¢create an impression
that the judgment of the attorney has been im-
posed on, or not fairly exercised in the case. But
where the sacrifice is such as to leave it seareely

cumstance, such a compromise could be fairly
made, there can be no hesitation in saying that the
compromise, being unauthorized and being there-
fore in itself void, ought not to bind the injured
party. Though it may a’sume the form of an award
or of a judgment at law, the injured party, if his
own conduct has been perfectly blameless, aught to
be relieved against it. This opinion is the more rea-
- sonable beeanse it is scarcely possible thaty in such
a case, the opposite party can be ignorant of the
unfair advantage he is gaining.” [Italics added]

Sec also Inited States v, Beebe, 180 U.S. 343 (1901);
Thomas v. Colorado Trust PDeed Funds, Inc., 366 F.2d
136 ( 10th Cir. 1966).

That fundamental principle must be applied gwjth
greater care where an Indian tribe is involved and its
attorney’s contract expressly denies authority to dis-
miss elaims without deuble approval. If the attorney’s
withdrawal of claims was intended as a dismissal of the
claims with prejudice, the safeguards of paragraph 6
of the Special Claims Contract were clearly necessary.

29-880 O-—84—.-3 J 3

possible that, with a full knowledge of every eir-

[
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For such a broadscale dismissal deprived petitioner of
its right to a complete adjudication under the Act.of
the valuable claims framed in its timely Petigion.
There was no conéeivable ‘“tactiecal or strategic’’ reason
for such an action; an attorney who woudd finally aban-
don such ‘claims would be patently incompetent. See-
tion 6 was required by the Secretary precisely to pro-
teet petitioner from such an eventuality.

The Court’s recoguition that Section 6 required both
tribal and secretarial approval for a ‘“‘termination of
claims in return for some consideration given in ex-
change therefor” is shockingly inecousistent with its
conelusion that these valuable claims could be termi-
nated without such approval because the Tribe received
nothing in exchange. Had the Governinent paid a pep-
percorn for termination of these same elaims, the at-
torney’s consent would have been void without the re-
quired double approval. Cf. Pueblo of Santa Rosa v.
Fall, 273 U.S. 315, 320 (1927); (reen v. Menominee
Tribe, 233 U.S. 558, 570-571 (1912). Surely, Congress’
insistence on basic safeguards of tribal interests in
claims litigation demands that the Contract’s requirg
ments be met when valuable claims are ab&ndeneg
without any consideration whatever.

When in 1968 the Court of Claims was confronted
with the results of incompetent representation of the
Sioux Tribe in a claims case, it took the extraordinary
step of vacating its 1956 affirmance of a Commission
decision against the Tribe after trial on the merits and
remanded to the Commission for reopening of proof.
Siour Tribe v. U.S., 146 F.Supp. 229 (1956), vacated,
182 Ct. ClL. 912 (1968). How different was its'summary
disposition of these valuable Navajo claims, where
Section 15 of the Act and Seetion 6 of petitioner’s Spe-

34
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cial Claims Contraet required specifie action to prevent
manifest injustice to the petitibyer through the incom-
petence of its attorney.

If the Court of Claims wa¥ right in viewing the with-
drawal as a voluntary dismissal of these claims, the
First Amended ‘Pgtition must be treated-as a wholly
unauthorized “‘adjustment” of the claims and of no
legal effect. { E

2. Misinlqrorefation of Amended Petition. ol

The First Amended Petition in No. 69 did not in
terms state that petitioner was voluntarily dismissing
seven 8f the eight claims in its original Petition. That
effect was arbitrarily attributed to the amendment by
the Court of Claims; it is inconsistent with its lan-
guage and with its intention. The Court admitted that
the amendment was “‘not in form, a voluntary dis-
missal of the plaintiff’s nonaccounting elaims in Dock-
et No. 69.” {Part III of Opinion; App. A.] Howevery
the Court had no reason nor basis in the record to con-
strue the language of the amendment—deleting the
speeific paragraphs that characterized each *‘claim”
aud ‘‘withdrawing [those:elaims] from consideration
herein—as a voluntary dismissal of several causes of
aetion. The Commission had correctly interpreted the
amendment aceording to its plain fegms:

‘.. plaintiff’s first amended petition, which pur-
portéd to withdraw seven of plaintiff’s claims, did
not delete the allegations of fact which were the
substance of ‘those claims. Moreover, plaintiff’s
seventh claim, whigh eclearly remained after the

. amended petition 1969 was filed, stated that
plaintiff ‘restates and reaffirms each and every al-
legation of fact’-of the griginal petition.” 35 Ind.
ClL Comm. 305, 307 (Appendix F).
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The ““claims’ withdrawn were merely the generé}l alle-

- gations of damages in the deleted paragraphs; the

causes of action defined by ine factual allegations of

the other paragraphs and the general prayer for ‘relief.

were intentionally left unaffected. ¥he amendment was
thus inteaded to be a restructuring @f the Petition, not
a dismissal -of causes o{ action, in response to respend-
ent’s motion of November 14, 1967 that demanded
“*separately numbered Petitibns of the claims pleaded
in the original Petition."” ‘

Moreover, a reorganization of the original pleading

was fully authorized by the Commissien's Rules, which - - .

did not require separate ‘‘petitions” for edelr *“claim.”
Rule 7(a) stated: oo

SeC. 7. General rules of pleading.

(a) Pleading to be concise and direct; consist-
ency. (1) Haeh averment of a pleading shell be
simple, coneise and direet. No technical forms of
pleading or. motions are required. Averments in d

~-  pleading to which no responsive pleading is re-

quired or permitted shall be taken as denied ‘or
avoided, : :

(2) A party may set forth two or more state-
ments of a claim or defense alternatively or hypo-
thetically, either in one count or defense or in sep-
trate counts or defenses. When two or more state-
ments are made in the alternative and one of ,
if made independently, would be sufficient, the
plealing is not made insufficient by the inguffi-
ciency of one or more of the alternative®tatements.
A party may also state as many separate elaims or
defenses as he has, regardless of consisteney and
regardless of the nature of the grounds on fhich
they are based. All statemdnts shall be made sub-

&
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N jeet to the obligations set forth in See. 10(h) {[re-
quiring the attorney to believe *‘good ground’’ sup-
ports the pleading). [Italies added]

The First Amended Petition, submitted before answer

4 under Rule '13(a){1) which allowed the restructuring
‘ of clanus as a matter of course, combined eight sepa-
- rate claims into oune.
|

¢ Aslong as the factual allegations of the Petition re-
mained, it was incorreet to construe the amendment as
a voluntary dismissad of any claims covered by those
allegations, by the damages paragraph (127) of the
seventh elaim, and by the general prayer for relief in
paragraph 30. The Court'’s arbitrary refusal to con-
sider the plain language of the Petition remaining af-
ter the amendment is clear in footnote'3 to the Opinion
(Apg). A):

The plaiutiff challenges characterization of the
issue as jurisdictional. It argues that, sinee it with-

. drew Gnly the prayers for relief and not the claims
themselves, those claims were ““subsumed’ under
the comprehensive prayer for relief of paragraph
30 and under claim 7’s incorporation of preceding
factual aliegations. As noted above, however, the-
withdrawn paragraphs were not merely prayers
for relief, and claim 7 tncorporated only_general
recitations of fact, Moreover, the Commission ree- °
ognized that the claims in question were with-
drawu, not subsumed in the surviving claim. Nav-
ajo Tribe v. United States,’31 Ind. Cl. Comm. 40,
41 (1973). [Italies added.]

4

The “*general recitations of facet” incorporated in

. Claim 7 comprise the causes of acMgn (i.e., the facts
' entitliug plaintiff to the relief sought in paragraph 30) -

. pleaded by the original timely Petition, and the Com-

1
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mission’s, 1975 Opinion (quoted above) so held, reject-
ing its 1973 reference to “withdrawn claims cited by
the Court.

The word **claims’ in the First Amended Petition is
ambiguous: It is not elear whether it refers merely to
the allegations of damages in the deleted paragraphs
or, niwre broadly, to all causes of action presented by
the preeeding faetual allegations. The Court arbitra-
rily xeizedd upon the broader interpretation, contrary to
the long-established rule that Indian tribes must re-
ceive the henefit of any doubt on questions of intent or
iu the interpretation of documents affecting their in-
terests. Worcester v. Georgia, 31 U.S. (6 Pet.) 515,
H52-508 (1832) ; U/nited States v. Kagama, 118 U.S.
375, 383-384 (1886) ; Marlin v. Lewallen, 276 U.S. 58,
64 (1928) ; Seminole Nation v. United States, 316 U.S.
286, 297 (1942); McClanahan v. Arizona State Tax
Cow'n, 411 US, 164, 174-175 (1973) ; Menominee Tribe
o United States, 391 U.S. 404 (1968). In Santa Rosa
Band r. Kings County, 532 F.2d 655, 660 (9th Cir.
1975). the Conrt said: ”

“This principle is somewhat more thau a canon
of construetion akin to a Latin maxim, easily in-
voked and as easily. disregarded. It is an interpre-
tative deviee, carly framed by John Marshall’s le-
gal conscience for ensuring the discharge of the
nation’s obligations to the conquered Indian

tribes." ,

The principle was recognized by the Attorney General
in 34 Op. Atty. Gen. 439, 444 (1925);

“From the beginning of its negotiations with the
Indians, the Government has adopted the poliey of
giving them the henefit of the doubt as to questions
of fact or the construction of treaties and statutes

-
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relating to their weifare. An illustration of this is
found in section 2126 of the Revised Statutes (Act
of June 30, 1834, 4 Stat. 733) [25 U.S.C. § 194],
which provides:

‘In all trials about the right of property in
which an Indian may be a party on one side, and
a white person on the other, the burden of proof
shall rest upon the white person, whenever the
Indian shall.make out a presumption of title in
himself from the fact of previous possession or
pwnership.” . -

This practice of safeguarding the Indian has been
continuously adhered to. Treaties have been con-
sidered, not according to their technical meaning,
but in the sense in wﬁich they would be naturally
understood by the Indians.”

That principle was mandated by Section 6 of Special
Claims Contraet and Congress’ establishment of pro-
tection for tribal elaimants under Seetion 15 of the Act
and 25 U1.8.C. § 81. The Court of Claims’ arbitrary re-
fusal to apply it amply justifies issuance of the writ.

y 3. Unwarranted Emasculation of Seventh Claim.

| The Order entered on petitioner's Motion for Clari-

fication (and footnote 3 of the Opinion) precludes
~ trial of any **elaims’’ withdrawn in No. 69 unless they
were pleaded in Nos. 229, 299, or 353. The uhwi{hdra“}i
severth elaim in No. 69, which has been consolidnted
with Nos. 299 and 353 since the Commission’s Order of
July 23, 1973, is thus stripped of a large portion of its
well-pleaded issues. The allegations of the Seventh
Claim, which were not deleted by the First Amended
Petition, include all of the factual allegations of the
first six claims, as the Commission held. Yet the Court
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of Claims held that the withdrawal of the first six
“elajmis™ jurisdictionally bars their adjudication as
surviving clements of the seventh claitm. That unsup-
portable holding is wholly arbitrary and esprieious.

The Commission’s Rule 7 expressly permitted peti-
tioner to plead multiple claims or counts it a single
petition. Under Rule 54(b) of the Federal Rules of
Civil Procedure voluntary withdrawal or dismissal of
one or more multiple claims has no effeet on the re-?
maining claims, Sears, Roebuck & Co. v. Mackey, 351
U.S. 427, 431 (1956). The Commission’s Rule T indi-
cated that those elementary prineiples of due process
were applicable in practice before the Commxssmn snd
the Court of Claims was bound thereby.,

Furthermore, the Court’s ruling that allegations of
“laims 1 through 6 which overlap those of Claim 7 are
¢ barred from Claim 7 was made in a docket seéparate
from the docket of Claim 7. The Court’s ruling was
miade in ** Docket No. 69 (Claims 1 through 6 and Claim
8)'" as established by the Commission on January 23,
1975 (App. D, p. 310). The seventh claim was not part
of that docket but was separately cousolidated by the
Commission on July 25, 1973, as ** Nos. 69, 299 and 353 -
(Accounting Claims).” (The Commmission’s discretion
to vonselidate or separate claims was confirmed in
{"nited States v. Ft, Sill Apache Tribe, 209 Ct. Cl. 433,
033 F.2d 531 11976) ). In the Order of September 28]
the panel of judges in **Docket No. 69 (Claims 1-
through 6 and Claim 8)”’ ruled, in effect, that its June
13 Opinjon would be res judicata as to claims or issues
pleaded in **Docket Nos. 69, 299 and 353 (Accounting
Claims).” Under established praectice, the panel in the
Accounting Claims doeket would decidé whether res
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Judicata in faet constitated a defense to claims well-
pleaded therein. The Neptember 28 Order apparently
deprives that pauel of its normal authority.

The Court’s Order was thus a clear misapplication of
the principles of res judicata. Without doubt, res judi-
cate is 1 defense wliich must be pleaded in the case fol-
lowing the adjudication (here Docket Nos. 69, 299 and
303 (Accounting Claims)), and the Court must deter-
mine whether the elements of that defense are in faet
present. One of those elements, prior adjudication of a
cause of action on the merits, is obviously not present
with respeet to the withdrawn claims. Therefore, the
doetrine of res judicate could not be raised as a bar to
adjudication of any of the withdrawn claims that had
been timely pleaded as elerients of the seventh claim.
ResTATEMENT OF JUDGMENTS § 48 (1942). There is no
other doctrine under which such adjudication would be
barred, and the Court’s erroneous ruling thus deprived
petitioner of due prucess of law.

riaim 7, embracing all factual allegations ineorpo-
rated by reference and the prayer for relief in para-
graph 30, was timely presented, and none of the ele-
ments of that claim is barred by the limitation of § 12
of the Act, 25 U.S.C. § 70k. Since all factual allegations
of the first six eloims are incorporated in Claim 7, all
causes of action based on those allegations were pre-
sented timely and remain justiciable. The Commis-
sion's diseretionary allowance of an amendment of the
Petition to *‘reformulate” those causes of aetion with-
in the liberal notice requirements of Snoquaimiz Tribe
v. {7 nited States, 178 Ct. Cl 570, 372 F.2d 951 (1967),
was clearly proper. The Court of Claims interpretation
of “*elaims”’ as ineluding all factual predicates of the
first six claims is contrary to the terms of the Flirst



Amended Petition, which did not delete or withdraw
any factual allegations, and the Court’s conelusion is
not Kupported by any other analysis or authority.
Therefore, the Court’s Order barring adjudication as
an element of Claim 7 of any issue constituting a part
of the first six claims is wholly arbitrary.

Moreover, the Order ereates immense procedural ob-
stacles to the prompt adjudieation of Claim 7, which
has already been pending for 29 years. Respondent will
argue that each triable issue in Claim 7 is barred be-
cause it is one of the issues that might have been ad-
judicated under the first six elaims, Already, respond-
ent has taken that position on a score of ‘‘accounting”
issues, and there ar: literally hundreds more. The ac-
counting claim will predictably be mired in such soph-
istry for years to come, again depriving petitioner of
its right to full and prompt dispoesition of its claims
under the Act.



CONCLUSION

The writ should issue in this case to uphold Con-
gress’ mandate for protection of tribal claimants under
the Act, to make effective the provisions of the Special
Claims Contract requiring prior approval of any com-
promise, settlement, or adjustment of petitioner’s
claims by its attorney, to expunge the Court of Claims’
misconstruction of its jurisdiction under the Act and
its refusal to follow established precedents of this
Court, to construe and apply the pleadings presenting
petitioner’s elaims in accordance with their plain lan-
guage, the Tribe’s obvious intent to obtain prompt ad-
judication of all claims, and the principle of liberal in-
terpretation for the benefit of the tribe, and to correct
the arbitrary dismissal of eclaims by the Court of
Claims. There was manifest injustice below, which the
Navajo Tribe asks this Court to review and reverse,

Respectfully submitted,

Robey, D1ckAsoN, SLOAN, AKIN
& Ross, P.A,

.8

By ___ -
- WiLLiam C. SCHAAB

Post Office Box 1888

Albuquerque, New Mexico 87103

Telephone: (505) 765-5800

Attorneys for Petitioner
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3n the @mieﬁ States Gourt of GQanus

No. 68

(hecided June 13, 1979

" THE NAVAJO TRIBE OF INDIANS v. THE UNITED
’ STATES

William C. Schaab, attorney of record for plaintiff.
Rodey. Dickason, Sloan, Akin & Robb, Paul D. Barber, and
Sarah W. Barlow, of counsel.

Dean K. Dunsmore, with whom was Assistant Aftemey
General James W. Moorman. for defendant.

Before FriepMaN. Chief Judge, Cowen, Senior Judge,
and SMiITH, Judge.

OPINION

FRIEDMAN, Chief Judge, delivered the opinion of the
court:

This case, byzantine ' 1 complexity, has been transferred
from the Indian Claimms Commission pursuant to Pub. L.
No. 94-465, 90 Stat. 1990 (1976), and is now before us on
the parties' requests for review of two rulings of Trial
Judge . Murray Bernhardt. In those rulings the trial
judge resolved various contentions of the parties regarding
the interrelationship of claims pending in various Commis-
sion dockets and the status of certain claims in this case.
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We find it unnecessary to resolve most of those contentions
since we conclude that the plaintiff voluntarily withdrew
all of the claims involved in this case aﬁcer the applicable
limitations period had run, and that those claims therefore
are time barred. Accordingly, we disiniss cluims one
through six and ciaim eight of the petition.!

L

The original petition in this case, filed with the Indian

s

~

Claims Commissioh “in "July 1950, “as Docket No. 83 %+

contained eight claims. Each claim consisted of (1) a
general recitation of facts, and (2) a paragraph stating the
claim arising from those facts. The initial paragraph of
claims two through eight incorporated by reference the
general recitations of fact stated at the beginning of the
preceding claims. Paragraph 30 of the petition contained
the prayer for relief

‘The- first four claims and the sixth claim essentially
alleged (1) violation of the government’s obligation, pursu-
ant to an 1848 treaty with Mexico and an 1850 treaty with
the plaintiff,"to protect the plaintiff's“Nroperty rights; (2)
invalidity of an 1868 treaty with the tribe on the grounds
of fraud and duress, unconscionable consideration, and
unilateral mistake; and (3) failure to provide educational
and other services pursuant to the 1868 treaty. The fifth
chim alleged that the government, by exploiting and
allowing others to exploit the natural resources »f the tribe
without adequate consideration, violated its fiduciary duty
under, the 1868 treaty. The seventh claim, a general
accounting claim, has been consolidated with the account-
ing claims in Docket Nos. 299 and 353, and is not before us
here. The eighth claim alleged violation of a promise by
officers of the United States to return certain lands “to the

T This distvisgal s without prejudice to the plaintiff's assertion of any of these

clims i other duckets involving the plaintiff if those claims in fact are present in
thuse dockets The dismissal of the claime in this case because the plaintiff
veluntaniy withdrew them would not support the contention that the dismissal is res
padteate af the ments of thuse cimims

2
3
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East” in return for the Navajos' service in the Apache
Wars.

In August 1951, the plaintiff's claims attorney decided to
divide into four separate dockets the eight claims of the
original petition. The plaintiff filed a new petition in each
of three new dockets, and allowed the petition in this
docket (No. 69) to stand, without modification, as the
general pleading. The tribe presented a taking claim, based
upon facts originally set forth in Docket No. 69, in the
__petition in Docket No. 228. A claim for mismanagement of
resources was presented in Docket No. 353 for oil and gas
resources, and in Docket No. 299 for other resources. Thus,
many of the claims originally presented in the origma}g
docket (No. R9) overlapped with the claims asserted in the
subsequent dockets

« Separation of the plaintiff's claims into four dockets did
» not simplify or abbreviate the litigation of this case.
Although aimost three decades have passed since the filing
of the original pgtition, the government has yet to file an
answer. Instead, in the words of Trial Judge Bernhardt,
there has been a "protracted seige of motions.” In response
to a government request for greater specificity and ‘a
Commission order to file an amended petition in Docket
No. 69 no later than September 30, 1969, plaintiff filed a
First Amended Petition on October 1, 1969. The entire
amended petition read as follows:

The petition is amended by deleting paragraphs 10, 16,
19, 21, 23, 25, and 29, thereby withdrawing from
consideration herein the first, second, third, fourth, fifth,
sixth, and eighth claims.

The government, on July 18, 1974, sought entry of final
judgment in its favor on those claims. The Commission, on
January 23, 1975, granted a motion by the plaintiff to
amend its petition in Docket No. 69 by "reformulating” the
first six claims. Navajo Tribe v. United States," 35 Ind. Cl
Comm. 305, 315 (1975). The Commission denied a motion
for certification of that ruling to this court. Navajo Tribe v.
United States, 36 Ind. Cl. Comm. 215 {(1975).

16
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On June 3, 1976, the government filed a motion
dismiss or for a more definite statement. The Commission
rransferred the case in Docket No. 69 to this court without
ruling on the motion. On January 23, 1978, Trial Judge
Bernhardt ruled on the motion, and on May 2, 1978, he
issued an order on the tribe's motion for reconsideration of
his January 23 ruling. With respect to the Commission’s
reinstatement of the dismissed claims after the limitations
period had run, the trial judge dbnied the government's

motion to dismiss the reinstated claims on the ground that .
- those claims related back to the original petition.

’ IL

The applicable statute of limitations in the Indian
Claims Commission Act, 25 U.S.C. § 70k, is a jurisdictional
limitation upon the 'authority of the Commission to
consider claims. United States v. Lower Sioux Indian
Community, 207 Ct. Cl. 492, 501, 519 FF.2d 1378, 1382 (1975);
Snoqualmie Tribe v. United States, 178 Ct. Cl. 570, 586, 372
F.2d 951, 960 (1967). The provision, which defines the
extent of the government's waiver of sovereign immunity,
bars any claim not “presented] o the Commission on or
before August 13, 1951. In this case, the original petition in
Docket No. 69 was timely filed in July 1950, but the claims
in question were withdrawn in 1968. The second amended
petition. in effect reasserting the withdrawn claims, was
not filed until 1875.

The Commission allowed the plaintiff to reinstate
the withdrawn claims in 1975 on the ground that the
“reformulated” claims were based upon and related back to
the general recitations of fact in the original petition which
were not withdrawn. 38 Ind. Cl. Comri. at 307. Although
the 1969 amended petition “deleted” only the specific
paragraphs which stated the claims in some detail, and not
the general factua! allegations preceding those paragraphs
upon which the claims were based, the deleted paragraphs
were the actual statements of the claims. Indeed, the

plaintiff recognized in its 1969 amendment that by deleting
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those paragraphs it was “thereby withdrawing from consid-
eration herein the first, second, third, fourth, fifth, sixth,
and eighth claims" (emphasis added).

The dacision whether to dismiss all or part of a case lies
with the plaintiff (subject to any necessary authorizations
by the tribunall In this case, for reasons not fully /
explained in the record, the tribe’s claims counse] chose to
withdraw the claims in question. Perhaps the attorney was
; unable to comply with the Commission’s order for greater

e specificity, or sought to make the case more manageable by
simplifying the claims and ehmmatmg or reducing duplica-
tion.

Whatever his reasons, whether wise or ill-founded, the
decision to withdraw these particular claims was a tactical
decision similar to those attorneys constantly must make
in the conduct of litigation. The plaintiff is bound by the
actions of its attorney.

.. The plaintiff contends, however, that its attorney had i »
/“authority to withdraw those claims. It relies upon para-
] graph 6 of the contract between it and the attorney, which
provided:
6. Compromises and Settlements. Any compromise, -
settlement or other adjustment of the claims shall be -

subject to the approval of the TRIBE and the SECRE.
ﬁY [OF INTERIOR]}.2

The Commission presumed that the word “adjustment”
covered the withdrawal of the claims, and noted that the
record did not indicate whether the tribe had approved the
withdrawal. 35 Ind. Cl. Comm. at 307, n. 2.

We construe this provision as requiring triba! and
secretarial approval only of compromises, settlements, and
similar adjustments of claims, i.e., the termination of
claims in return for some consideration given in exchange
therefor. Paragraph 6 did not limit the attorney’s authority
to withdraw certein claims, several of which probably were
duphcatwe of those in other doc)?ets for what he perceived

Although the contract refers to Docket No 89 before the Commission. we sssume
that was a typographical error, and the reference should have been to Docket No. 62

There is no Docket No 89 1n this case

- g
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to be sound tactical or strategic reasons. That was precisely
the kind of decision the attorney would have to make in
carrying out his duty under paragraph 2 of the contract “to
diligently prosecute the claims and to exert his best efforts
to satisfactorily conclude them within the term of this
contract.” Indeed, an attorney could not effectively conduct
. such a major Indian claims case as this if he had to obtain

the prior approval of his client and the Secretary before he

. could take such actipn.”

Trial ‘Judge Bernhardt upheld the Commission’s. reig-
statement of the withdrawn claims on the ground that the
second amended petition met-the liberal notice require-
ment applied in determining whether an amended petition
filed with the Commission after the limitations period N\ -
e related back to the original timely petition. The trial judge
\ relied on United States v. Lower Sioux Indian Community ,

\ in Minn., 207 Ct. CL 492, F.2d 1378 (1975), United
States v. Northern Paiute Ndtion, 183 Ct. Cl. 321, 393 F.2d
786 (1968), and Snoqualmie Tribe of Indians v. United
States, 178 Ct. Cl. 570, 372 F.2d 951 (1967). Those decisions
dealt with the question whether allegations in a timely
petition were sufficient to cover the claims asserted in an
otherwise untimely amendment. In the Snoqualmie case,
we held that the requirement of the statute of limitations,
that claims be “presented” within the limitations period,
“should be read liberally to permit an amended pleading to
relate back where there is sufficient notice.” 178 Ct. Cl. at
588, 372 F.2d at 961.

That principle, however, has no application in a case in
which the plaintiff has withdrawn its original claims and
then seeks to reinstate them alter the limitations pe&iod
has run. The question here is not, as in those cases, the
construction of the original petition; the issue before us is
the effect-of the plaintiff’s voluntary dismissal of its claims
in 1969, :

.

. i

The first amended petition was in effect, if not in form, a
. voluntary dismissal of the plaintiff’s nonaccounting claims
5. e

v -
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.in Docket No,69. The amendment was filed pursuant to an

order of the Commission, and no further authorization or
action of the Commission was required. The Supreme Court
stated the applicable rule in Willard v. Wood: “[Wlhere
from-any cause a plaintiff becomes nonsuit or the action
abates or is dismissed, and, during the pendency of the
action the limitation runs, the remedy is barred.” 164 U.S.
502, 523 (1896) (emphasis added). In this case, the claims
were dismissed because the plaintiff chose to do so.

Foliowing the dismissal, the situation stood as 1
. withdrawn claims had never been filed. A. B. Dick Co. v.

Marr. 197 F.2d 498, 502 (2d Cir.), cert. denied, 344 U S. 878,
.rehearing denied, 344 U.S. 905 (1952); Mgryland Cas. Co. v.
Luther, 4 F.2d 312 (5th Cir. 1930). Fgr purposes of the
statute of limitations, the claims contained in the second
amended petition were “presented” for the first time in
1975, and the Commission lacked jurisdiction to hear
them.!

v IV

Before concluding this opinion, we advert to a problem
that exists in this case and probably in 8 number of other
cases that the indi%.ﬁh'uns Commission recently has
transferred to this court. That is the subject of delay. All of
these cases were pending before the Commission for more
than a quarter of a century, and some of them slijl are 2
long way from completion. The cases of which this docket is
one part involve a wide variety of claims by the Navajo
Tribe. The government has not yet filed its answer in some
or all of the dockets. Unless drastic and effective stéps are
taken to expedite the proceedings in these Indian Claims
Commission cases, they threaten to drag on indefinitely.

e e

 The plaintiff challenges characterization of the issue as jurisdictional [t argues
that. since it withdrew only the proyers for reliefl and not the claims themselives,
th clayms were ‘subsumed” under the comprehensive prayer for relief of
i tiraph % and under claim 7's incorporation of preceding factual ailegations. As
noted above, however. the withdrawn paragraphs were not merely prayers for relief,
and claim 7 incorporated only genera! recitations of fact. Morsover. the Commistion
recognized that the claims in guestion were withdrawn, not subsumed 1n the
wurvivig clam Nuvage Tribe v United States. 31 Ind O Comm 40, 41 (1973

94|
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The trial judges have an obligation to expedite these
cases, and to take all necessary steps to insure their speedy
determination. Many of the cases ate complicated and
difficult. There is a8 need for innovative handling and
treatment, perhaps to devise new procedures that will end
the delays that have plagued these cases for 50 many years.
We have faith in the ability of the trial judges to develop
such techniques. We expect the cases to be completed
within a reasonable time.

More specifically, we direct the trial judge in the Navajo
cases to file within 90 days, and after consultation with
counsel. a timetable setting forth firm time limits for the
proceedings in Docket Nos. 229, 299, agd 353. These time
limits should cover the filing of any further pleadings and
amendments thereto, the filing of all dispositive or
procedural motions, the completion of pretrial proceedings,
and the trial of the cases. We expect the other trial judges
to adopt similar timetables in cases transferred from the
Commussion,

CONCLUSION

(laims 1 through 6 and claim 8 in Docket No. 69 are
dismissed.
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APPENDIX B
/ IN THE UNITED STATES COURT OF CLAIMS

No. 69

Tue Navaso TriBe oF INDIANS
Pl
v.

Tuae UNiTED STATES

Before Fritoman ”WCk:ef Judge, CowsN, Senior Judge
and bm'm, Jud_ge:

*
*

‘Order )

The plaintiff has filed a motion for clarification of our,
opinion of June 13, 1979, in which we dismissed claims 1
through 6 and claim 8. In so doing, we sta bat “This
dismissal is without prejudice to the plaintiff’s assertion -
of any of these claims in other dockets involving the plain-
tiff if those claims in fact are. present in those dockets.”
{Footnote 1). Plaintiff now asserts that in this footnote we
contemplated the possibility that the dismissed claims still
might be asserted as part of elaim 7 in docket No. 69, &
general accounting claim that has been corsolidated with
the accounting elaims in docket Nos. 299 and 253, and
which therefore was not before us..

Plaintiff is mistaken. Footnote 1 was intended to make
clear that despite the dismissal of elaims 1 through 6 and
claim 8, those claims eould be asserted in the cther pending:
dockets (Nos. 229, 299 and 353) if in fact they “are present
in those dockets.” The determination whether the dismissed
claims are so present is a matter for the frial judge. Ob-
viously, we would not have dismissed claims 1 through 6and .
elaim 8 in docket No. 69 if we had contemplated that all of
those claims could be fully pressed under claim 7 in that
docket. To the contrary, we held that plaintiff’s previous
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withdrawal of claims 1 through 6 and claim 8 in docket No.
63 precluded plaintiff from subsequently reasserting those
claitns because at the time of reassertion the statute of limi-
tations had run on them. The plaintiff may pursue these
dismissed claims only if and to the extent they are also
part of the claims asserted in the dockets other than dpcket
No. 69.

By Tre Covurr

/s/ Davign M, FriepMaN
Daniel M, Friedman
Chief Judge

LS

September 28, 1979
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BEFORE THE INDIAN CLAIMS COMMISSION

No.

THE NAYAJO TRIBE OF INDIANS
V.

THE UNITED STATES OF AMERICA

PETITION
To the Honorable C<inmissioners of the
Indizn Claims Commission:

Your petitioner, the Navajo Tribe of Indians, respectfully
represents and alleges as follows:

First Claim
(Navajo lands; Treaty of September 24, 1850)

1.

Petitioner is a tribal organization recognized by the Secre-
tary of the Interior as having authority to represent the
Navajo tribe, and authorized by Section 10 of the Act of Con-
gress approved August 13, 1946, Public Law 726, 79th Con-
gress, 2d Session (60 Stat. 1049), an act to create and estab-
lish an Indian Claims Commission, to present claims to the
said Commission for and on behalf of the petitioner and its
members, who live upon and about their reservation ir. the
States of New Mexico, Arizona, Utah and Colorado under the
jurisdiction of the United States as exercised by and through
the United States Department of the Interior.

2.

The claims herein set forth are presented pursuant to the
aforesaid Indian Claims Commission Act; jurisdiction to hear
and determine the said claims, and each of them, is conferred
on the Commission by Section 2 of the said Act.
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None of the claims herein set forth has been the subject of
any aciion taken by Congress or by any department of the
government or in any judicial proceeding; none is included,
in whole or in part, in any suit pending in the Court of Claims
or in the Supreme Court of the United States, and none has
been filed in the Court of Claims under any legislation what-
soever.

. 4.

Pursuant to & contract executed July 17, 1947, and approved
by the Commissioner of Indian Affairs on behalf of himself
and the Secretary of the Interior on ..ugust 8, 1847, petitioner
retained Norman M. Littell as general counsel and claims
attorney, together with associate attorneys S. King Funk-
houser and, by amendment duly executed and approved, Rufus
G. King, Jr. The claims herein set forth are accordingly pre-
sented by petitioner's attorneys, Norman M, Littell, S. King
Funkhouser and Rufus G. King, Jr.

5.

For centuries prior to the year 1864 petitioner and the
various tribes and bands amalgamated with it during this
period had occupied a section of the North American continent,
now part of the southwestern United States, which was approx-
imately bounded southward and eastward by four mountains,
traditionally sacred to the Navajos and presently known as
Mount Taylor in New Mexico, the San Francisco Peaks in
Arizona, the La Plata Mountains in Colorado, and Mount Baldy
in Colorado, and to the north and west by the Dolores and
Cclorado rivers. Most of this area, comprising approximately
45,000 square miles, was :ich and fertile, a homeland where
petitioner enjoyed all the rights of a free and sovereign people,
governing itself, enjoying the fruits of industry and husbandry
at a comparatively high level of aboriginal civilization, and
armed in the fashion of the times to defend itself and repel
ALK TEs8Ors,

27«



6. .

Attempts were made to subjugate petitioner by representa-
tives of the Spanish Crown in the seventeenth and eighteenth
centuries, and by representatives of the Mexican Government
after 1823, but petitioner’s right, title, and interest in and to
petitioner's lands were fully protected and preserved pursuant
to Spanish and Mexican law. In 1846 the government of
Mexico renounced its sovereignty over this area in favor of
the respondent, and thereafter respondent’s sgents and citi-
zens invaded petitioner’s homeland in ever-increasing numbers,
until a state of open hostility gradually developed. Before
mounting pressuré, petitioner withdrew to the wilder areas
now identified as the vicinity of Navajo Mountain, the Canyon
de Chelly, and the headwe*srs of the San Juan River. Military
expeditions -were sent into these areas to sttack petitioner;
retaliatory raids against the invader were organized and vig-
orously carried out. After two centuries of generally peaceful
contiguity with white men, during which petitioner’s members
nad acquired sheep and had gradually shifted from pueblo life
to a pastoral culture, the Navajo took to arms and emerged
as an important center of resistance in the path of the white
man, as represented by respondent’s agents and citizens.

7.

Petitioner was at all times ready to make an honorable recon-
ciliation in so far as its members were apprised of and under-
stood the white man's ways. A treaty of peace was nego-
tiated and concluded between petitioner and respondent’s
agents in November, 1846, but was not ratified by respondent’s
Senate, or thereafter respected by respondent. A second treaty
was negotiated and concluded between petitioner and respond-
ent’s agents on September 9, 1849, which said second treaty
was ratified by respondent’s Senate on September 8, 1850, and
proclaimed by President Millard Fillmore on September 24,
1850 (9 Stat. 974). A true copy of said Treaty of 1850 is
attached hereto and made a part hereof as “Appendix A"
Article | thereof provides that petitioner shall be under the
jurisdiction and protection of the United States pursuant to



the terms of the Treaty of Guadalupe Hidalgo. Article II of
said Treaty of 1850 pledges “perpetual peace and friendship.”
Article III provides that the laws of the territory of New
Mexico shall be applied and enforced in petitioner’s country,
and that the same shall be annexed to and made a part of the
. said territory, and Article VI provides that any person murder-
ing or robbing petitioner’s members shall be made answerable
under laws of the United States. Article VIII provides that
. respondent shall establish military and trading posts in peti-

tioner's country. Article IX provides: )
“Relying confidently upon the justice and the liberality
of the aforesaid government (respondent), and anxious
to remove every possible cause that might disturb their
peace and quiet, it is agreed by the aforesaid Navajoes
that the government of the United States.shall, at its
earliest convenienge, designate, settle, and adjust their
. territorial boundaries, and pass and execute in their terri-
tory such laws as may be deemed conducive to the pros-

perity and happiness of said Indians.”
o Sy

v 8. :

~Petitioner was assured by a protocol ber -eqn the Mexican
and the American governments and by the terms of the Treaty
of Guadalupe Hidalgo, proclaimed by President Polk on July 4,
1848, that titles to all kinds of property, personal and’ real,
existing in the ceded territories, were those which were legiti-
mate titles under Mexican law, and that petitioner would be
protected in the free enjoyment of its liberty and property
by the respondent. Under Spanjsh law, prior to the attainment
of Mexican independence in 1824, the rights of Indians to the
possession and the full amount of lands be
was fully protected, and those who sought to seize Indxan
or despoil Indian property were severely punishea. Afte
, Mexico became independent of Spain in 1824, the rights of

. Indians were confirmed, enlarged, and strengthened and they
were given equality of rights with other citizens and their
ownership of property was fully protected. By the aforesaid
A Treaty of Guadalupe Hidalgo, the respondent agreed to protect
' and maintain the petitioner and its members in the full enjoy-

A
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ment of their liberty snd property. By the aforesaid Treaty
of 1850, respondent assumed exclusive jurisdiction and pro-
tection of the petitioner and petitioner's property rights, but
respondent made no effqrt to abide by, carry out, or enforce
the aforesaid Treaty.of 1850. On the contrary, petitioner was
induced to negotiate and conclude two subsequent tregﬁes with
respondent’s agents, one in 1855 and one in 1857, neither of
which was ratified by respondent’s Senate, or thereafter re-
spected by respondent. The inconsistency, unreliability, and
faithlessness of respondent’s agents, and the series of nego-.
tiations conducted by them in this period, caused the Navajo
rightfully to discredit and mistrust treaty teris.

9,

Respondent negligently and wiilfully departed from the
standards of fair and honorable dealings in its relations with
petitioner during the entire period from Y846 to 18€8, in all said
relations and, without limitation, in confusing and deceiving
petitioner by negotiating various and inconsistent agreements
and treaties and by permitting divers persons to harass peti-
tioner and drive petitioner from rich and valuable portions
of its homelands;\as more particularly described in paragr iph 6
above. Respondept failed, neglected, and refuséd to abid: by,
and committed numerous breaches and violations of, the terms
of the aforesaid Treaty of 1850, although said treaty had been
‘duly ratified by the Senate and proclaimed by the President
of the United States.

10.

WHEREFORE, as its first cl=.um, petitioner alleges:

(a) Respondent failed to accord to petitioner the right,
title, interest, benefits, and enjoyment of property conferred
on Indians by Spanish :nd Mexican law, pursuant to the
Treaty of Guadalupe Hidalgo, as provided by the aforesaid
Treaty of 1850.

(b) Respondent failed to apply or en‘force the laws of
the territory of New Mexico in petitioner's country, failed
to annex petitioner's country to the territory of New Mexico,



*

and failed to apply and enforce the laws of the United States
therein, and, on the contrary, respondent maintained military
law until 1873 and intermittently tRereafter, thereby subject-
ing petitioner's members to great su ring and hardship and
depriving them of the fruits and benefitg to which they would
otherwise have been éMtitled as citizens of the territory of
New Mexico, both prior to and after the accession of that
- territory to statehood in 1912,

(¢} Respondent failed to proteqt petitioner’'s members
aguinst being murdered and robbed, ss specifically under-
taken in Article VI of the aforesaid Treaty of 1850, and, on the
contrary. respondent’s agents tolerated, acquiesced in, and
sometimes led raids and expeditions into petitioner’s country
for'the purpose of murdering and robbing petitivner’s members,

“'said raids and expeditions being conducted both by respondent’s
armed forces and by unauthorized bands of territorial troops,
adventurers, Mexicans, and hostile Indians.

(d) Respondent failed to establish or maintain military
or trading posts’in peti mer’s country, as specifically upder-
taken in Article VIILof the aforesaid Treaty of 1850, thereby
depriving petitioner of the protection, order, and civilizing
cqntacts which would have been afforded thereby, and aggra-

vating-the grievous situation and avents hereinafter et forth.

(e) Respondent failed to designate, settle, and adjust pe-
titionér's territorial boundaries, as specifically undertaken in
- Article '1X of the aforesaid Treaty of 1%K0, in violation of
the termis of said treaty and of' the Treaty of Guadalupe
Hidalge” and thereby caused petitioner to be driven from and 7
deprived of its homelands to the great loss and damage of the ¢
petitioner in that petitioner thereby~ost approXimately 20,0004
square miles of rich land which wag rightfully the property*
of petitioner, and petiiioner's peopie were therefore conﬂngd
- to barren and unproductive lands where they have ever
-, since eked out a bare existence, all as more particularly
set forth hereinafter. )

7
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Second Claim
(Navajo lands; Treaty of August 12, 1868 Alternative Claims)
11 ,

Petitioner restates and reaffirms each and every allegation
of paragraphs 1 through 9, and further respectfully represents
and alleges as follows:

in addition to those duties which respondent owed to the
petitioner and its members pursuant to treaty obligations,
respondent owed the duties of & guardian towards its wards,
but as a result of respondent’s failures, neglect, and breaches
of itsisaid duties toward petitioner and its members, arson,
murder, and pillage continued to be perpetrated against them,
and in retaliation by them, until, in 1863, full-scale warfare
was initiated by ndent's agents. In the spring of 1864,
after their crops had been ravaged and their dwellings fired,
petitioner's members were overwhelmed by armed forces of
the respondent. Many Navajos were killed, and the balance
were compelled to surrender. Thereafter, together with their
women and children and aged and infirm, they were mercilessly
herded and driven on foot in a southeasterly direction a dis-
tance of 300 miles from their homeland toFort Sumner, New
Mexico, where those who had survived this full-scale war and
the “Long March” were imprisoned under military guard.

12. .

For a period of four years thereafter petitioner’s members
were held by armed forces of the respondent in a state of im-
prisonment and involuntary servitude at Fort Sumner, crowded
into a small area, inadequately clothed, badly housed and fed,
ravaged by disease, and reduced by close confinement and
complete diy‘uption of al' their normal and historic ways of
Irving to a destitute and desperate condition.

13.
Such was the condition of thg imprisoned remnants of the
petitioner’s people in the spring of 1868 when a treaty was
submitted by the respondent to the head men of the Navajos.

£

o
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On June 1 the treaty was signed. None of the signers on
behalf of the petitioner was literate. No legal counsel was
appointed to advise the petitioner'sthead men, and no legal

for other disinterested advice' was available to them. Only the
a

dvice and assistance of the respondent’s agents and eftiplagees
and the interpretation of language by respondent’s interpreters
were available to petitioner. All of the signatures affixed by-
and on behalf of petitioner were by mark only. Thus the
Treaty of 1868 was signed.

. 1.

The said treaty was submitted to and ratified by the Senate
of the United States on July 25, 1868 (15 Stat. 667), and pro-
claimed by President Johnson on August 12, 1868. Annexed
hereto and made a part hereof as ‘“Appendix B” is a true copy
of said Treaty of 1868.

15.

Article II of the aforesaid Treaty of August 12, 1868 (Ap-
pendix B), defined and limited the boundaries of the Navajo
regservation as follows:

“The United States agrees that the following district
of country, to wit : bounded on the north by the 37th degree
of north latitude, south by an east and west line passing
through the site of old Fort Defiance, in Canon Bonito,
east by the parallel of longitude which, if prolonged south,
would pass through old Fort Lyon, or the Ojo-de-oso,
Bear Spring, and west by a parallel of longitude sbhout
109° 30" west of Greenwich, provided it embraces the
outlet of the Canon-de-Chilly, which canon is to be all
included in this reservation, shall be, and the same is
hereby, set apart for the use and occuphtion of the Navajo
tribe of Indians, and for such other friendly tribes or
individual Indians as from time to time they may be
willing, with the consent of the Umted States, to admi}
among them; .. .”

The said territory thus defined in the Treaty of 1868 was
a meager and barren portion of petitioner’s homeland and
of the rich and fertile area upon which petitioner and its-
members had theretofore subsisted.

*
2
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From time to tirie, through divers laws and executive
crders, additional areas of land were transferred from the
public domain to the Navajos as additions to the aforesaid
reservation described in the Treaty of 1868, but such addi-
tions were frequently reduced, rescinded, or cancelled under
pressure from non-Indian settlers who desired said lands for
themselves. At no time has petitioner renounced its right, title,
aud interest in and to the lands described in paragraph b above,
and at no time have the additions or attempted additions to the
said reservation by the respondent been sufficient in area to
restore to the petitioner the aforesaid original homelands.

16.

WHEREFORE, a: its second claim, petitioner alleges in the
alternative as follows:

First Alternative

(a) That the snid "ireaty of 1868 and each and every provi-
sion thereof is invasid amd void on the grounds of fraud,
duress, unconscionable consideration and unilateral mistake;
that the lands described in paragraph b above were wrong-
fully seized and taken from petitioner by said fraud and
duress.

(b) Respondent at all times materia] herein’ failed and
refused to reéstore to the petitioner the aforesaid lands wrong-
fully seized by others by and with the cansent and wrongful

‘approval of the respondent, thereby éeprmng petitioner of ap-

proximately 20, 000 square miles of land as described in para-
graph § above, 4and respondent at all times material herein
failed and refused to pay just compensation to the petitioner
for the said lands, and in consequence there is due and owing
to petitioner a sum whi~h can only be determined after this
Commission first finds and determines the boundary lines ardd
fair value of the area thus wrongfully taken.

Second Alternative

The said Treaty of 1868 between the petitioner and the
respondent should be deemed to be revised in gach and every

LS
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respect set forth hereinafter in the allegations of this gnd
succeeding paragraphs of this petition on the grounds of
fraud, duress and unconscionable consideration, mutual or
mistake in law and in fact, and particularly said treaty should
uniluteral mistake in law &nd in fact, dnd particularly said
treaty should be deemed to be revised to include as reservation
lands all of that area designated in paragraph 5 above to which
petitioner was rightfully entitled pursuant to the Treaty of
Guadalupe Hidalgo, the aforesaid Treaty of 1850, and by right
of aboriginal occupancy. In so far as the said treaty sought -
to bind petitioner to accept the aforesaid reservation boun-
daries & she limits of its tribal land, it was not accepted and

appmved by petitioner's head men as their free and voluntary

acts ut was accepted only under thredt, duress, and in the
presence of force. At all times since the executiors of said
treaty, the petitioner's mémbers have been wrongtully ex-
cluded and barred from, and prevented from returning fo,
and have been uncompensated for the loss of, their true and’
rightful possession of the homeland of the Navajos.

" Third Claim
(Damage to reservation lands; Treaty of August 12, 1868)°

i7.

Petitioner restates and reaffirms each and every allegation
of paragraphs 1 through 9 and 11 through 15, and further
respectfully represents and alleges as follows"

Petitioner's members were at all’ times material h:rein
uneducated and uninformed in regard to the white man’s ways
and, until the summer of 1847, were without legal counsg) to
advise petmoner in respect to petxt;oner s legal rixhts. Peti-

% tioner and petitioner’'s members have at all times been diligent
and faithful in complying with tbe terms of the Treaty of 1868
and "in carrying out each and every obligatith required of
petitioner and petitioner's members without knowledge of the
true legal status of the said treaty as hereinabove alleged.

+

Should the Commesxon find pursuant to the first alternative ..

of the second claim (parag-aph 16 above) that the said Treaty
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of 1868 is invalid on the grounds of duress, fraud, and mis-
take, as hereinabove alleged, then and- in that event the
ordinary standgrds of fair and honorable dealing between the
petitioner and the respondent, and the duties .and obiigations
of the respondent as guardian of petitioner and of petitioner’s
members, demanded that the respondent take all steps neces-
sary in order to civilize,educate, and establish the petitioner’s
members ip agricultural and other pursuits to the end that
they should become self-supporting, independent citizens, and
responsible members of peaceable communities, and petitioner
alleges that the minimum of such obligations of the respondent,
subject to quelifications and exceptions hereinaftér stated,
were indicated in the so<alled Treaty of 1868, and that said
treaty be considered us specifying in part the duties owing by
the respondent to its wards. Standards of fair and honorable
dealing, and the duties of respondent as guardian, required
respondent to exercise the highest degree of care in all acts
and services in carrying out its said obligations and especially
in dealing with petitioner's property and funds. In the event
of such finding by the Commission, holding invalid the said
Treaty of 1868, then the allegations hereinafter stated in the
following paragraphs of this petition, in so far as they refer
to bresches and violations of the said Treaty of 1868 by the
respondent, sre submitted ss setting forth the failures,
breaches, and violations of said minimum of undertakings,
promises, and commitments by the respondent, &s departures
from the standards of fair and honorable deslings in re-
spondent's relations to the petitioner, and as failures of re-
spondent in the performance of its duties as guardian for the
petitioner ahd petitioner's members.

Should the C(ommission sustain the second alternative of the
second claim and find that the said treaty is valid but that
¢claims should be allowed which would result if said treaty
were revised on the grounds of fraud, duress, unconscionable
consideration, mutual or unilateral mistake, whether in law
or in fact, or on any other grounds cognizable in a court of
equity, then and in that event the allegations hereinafter set
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forth in this petition are submitted as setting forth such
claims together with respondent’s breaches and violations of
the said treaty, as departures from standards of fair and
honorable dealings in respondent’s relations to petitioner, and
a8 failures of respondent in the performance of its duties as
guardian for the petitioner and petitioner’s members.

- 18.

Petitioner and petitioner’s members have at all times been
diligent and faithful in trying to comply with the terms of said
Treaty of 1868 to the best of their understanding and abilities,
but respondent has failed and refused to.earry out its obliga-
tions thereunder.

The said Treaty of 1868 (Appendix B) provides in part:

“ARTICLE V1. In opder to insure the civilization of
the Indians entering into this treaty, the necessity of
education is admitted, especially of such of them as may
be settled on said agricultural parts of this reservation. ..

“ARTICLE VII. When the head of a family shall have
selected lands and received his certificate as above di-
rec:e?jd and the agent shall be satisfied that he intends in
good faith to commence cultivating the soil for a living,
he shall be entitled fo receive seeds and agricultural
implements for the first year, not exceeding in value one
hundred dollars, and for each succeeding year he shall
continue to farm, for a period of two years, he shall be
entitled to receive seeds and implements to the value of
twenty-five dollars.”

Instead of complying with the provisions of the treaty and
endeavoring to assist and aid the petitioner and its members
in settling upon agricultural land, the surviving members of
petitioner's tribe were taken, again on foot, after the said
treaty was executed, some to Fort Wingate near Gallup, New
Mexico, and the rest to Fort Defiance, Arizona, where they
were held under conditions of severe hardship through the
winter of 1868-69 and through most of the year 1869. White
men had in the period of petitioner's captivity entered upon
and seized most of the rich lands therétofore owned and oc-

67



cupie® by Navajos, except for the inadequate and- relatively
barren area designated as their reservaticn. ’

Thereafter petitioner's members were mkeased upon this
reservation. With the exeeptmn of & limited_number of fami-
lies, particularly along the San Juan River, settiement in farm-
ing pursuits was then, and at all times since has been, im-
possible, all of which was known to respondent at the time
when said treaty was signed, but was not known to petitioner.
Various seeds and basic agricultural implements in an amount
and of a value unknown to your petitioner, were distributed
indiscriminately among petitioner's members, but it was not
possible for them to take full advantage of the terms of said
. treaty provision becruse the purported right of settlement on
specific lands for agricultural pursuits constituted & deception
and delusion inasmuch as the lands assigned within the afore-
said reservation, with the exception of a limited area, were
then, and at all times since then have been, too arid and barren
for farming purposes. Respondefit failed and neglected to
advise petitioner’s members as to the import ahd operation of
the provisions of Article VII of the said treaty, and although
lands suitable for farming were available to respondent
throughbut petitioner's former homeland, and could and should
have heen supplied to petitioner, respondent at all times failed
and refused to supply such lands, compelled petitioner’s mem-
bers to subsist on herding sheep as aforesaid, and encou
the Navajos to build up their flocks to a point where -ach
family would have at least a thousand head of sheep.

As a direct result of said policies and practices of the
respondent, by the year 1937 the said reservation was over-
crowded, eroded, and irreparably daméged by overgrazing, and
petitioner had been led be the respondent down a blind avenue
affording no possibility for the petitioner’'s people to become
self-sufficient in a productive economy. Respondent’s failure
to supply agricultural land, as promised in the Treaty of 1868,
to rejieve the grazing areas, and respondent’s encouragement
of grazing as almost_the exclusive economy of the Navajos.
thus brought the petitioner to a state of poverty and destitution

-
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so that ;1 ublic charity has been necessary over a period of years
to alleviate hardship and suffering.

19.

WHEREFORE, as a third claim petitioner alleges that
respondent has failed, neglected, and refused to abide by the
terms of the aforesaid Treaty of 1868, has broken the terms
thereof, has departed from standards of fair and honorable
dealing, and has violated its duties as guardian for the peti-
tiouer, in the following réspects: =

( a}’d"Respondent at all times failed to provide agricultural
land for the heads of Navajo families, although said laads
were at all times available to the responaent for distribution
in aceordance with the terms of the afore}ssid treaty.

{b) T..e reservation lands to which petitioner was confined
were damaged and injured by overgrazing to an irreparable
extent in many areas, and in other areas in such a manner and
to such an extent that only years of work and a very great
expenditure of funds beyond the means of the petitioner could
restore said lands and bring them back to their normal and
proper grazing capacity, all to the petitioner's great loss and
damage.

Fousrth Claim

(Education; schools)

20,

Petitioner restates and reaffirms each and every allegation
of paragraphs 1 through 9, 11 through 15, and 17 and 18, and
further respectfully represents and alleges as follows:

Article 1 of the aforesaid Treaty of 1868 (Appendix B)
provides in part, “From this day forward all war between
the parties to this agreement shall forever cease. The govern-
ment of the Umted States desires peace, and its honor is
2. evy pledged to keep it. The Indiaus desire peace, and they
.- pledge their horor to keep * .. .” Article V provides
that heads of Navajo families may settle «u 160 acres of

39
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selected lands, and ~ingle members of the tribe may settle
on 80 acres of such lands. Article VI provides as follows:

“In order to insure the civilization of the Indians enter-

ing into thin tresty, the necossity of education is ad-

_-mitted, especially of such of them as may be settled on

said agricuitural parts of this reservation, and they there-
fore pledge themselves to compel their children, male
and female, bet-veen the ages of six and six‘cen years, to
attend school; and it is hereby made the cuty of the agent
for said Indians to see that this stipulation is strictly
complied with; and the United States agrees that, for
every thirty children between said ages who can be in-
duced or compelled to attend school, 2 house shall be
provided, and a teacher competent to teach the elementary
branches of an English education shall be furnished, who
will reside amonyg said Indians, and faithfully discharge
his or her duties as a teacher.

“Tne provisions of this article to continue for not less
than ten years.”

On its party, the petitioner relinquished the most funda-
mental right of & free people—the right to proteect and defend
itself-——and in return it received respondent’s pledge of peace,
education, and assistance in adapting itself to the ways of the
white men. In forcing petitioner’s members to abandon their
own way of life, respondent solemnly pledged its honor to teach
them the ways of A..erican civilization and to provide 2duca-
tion so that they could espouse the only w‘ay of life left open
to them, namely, active participation in the new society being
built around them.

various efforts have been made by respondent from time
to time, and various sums of money have been authorized
and expended, to fulfill its obligations in educating petitioner’s
members and preparing them to take a fitting place in the
culture and society of respondent, but such efforts have been
patently insufficient, ineffectual, and piecemeal, and at no time
have they been realistically related to the size of the Navsgjo
pop' :ation. Respondent’s expenditures have been inadequate,
wasteful, ill-advised, and poorly administered, and have not
fulfilled the pledges made by respondent in the said Treaty of
1868. Respondent at all times failed to supply the means

e



of civilizing the Navajos; at the outset, in lieu of the school-
house and teacher promised for every 30 children, only one
schoolroom and the intermittent services of one teacher were _
provided for the entire tribe. Seventy-eight years thereafter,
when the aforesaid Indian Claims Commission Act was en-
acted, petitioner's members, numbering approximately 61,000,
were still living in an impoverished and ‘exhausted land, in
squalor and abject poverty, without training in health prac-
tices, citizenship, or ways of economic development, afflicted
with the highest tuberculosis and infant mortality rates in
the United States, as well as high incidence of diarrhea, dysen-
tery. pneumonia, dental caries, trachoma, skin and venereal
diseases.  After years of neglect and disregard of its treaty
obligations by respondent, petitioner’s members constitute a
submerged, isolated, and broken p~=;!z, ~f whom approximstc-
ly 88 per cent are illiterate and unable o speak the Fnglish
language, 66 per cent have no schooling whatever while the
median number of school years for the tribe is less than one
vear, and no school facilities whatever eyvist for 16,000 out
of 21,000 children of school age. Adec- ite schoolhouses have
never been provided. Teachers hav: mever been engsaged in
sufficient numbers. Responden’'s agents and employees have
made no consistent efforts to induce or enable petitioner's
members to send their children to such inadequate schooling
facilities as were, in fact, made avaiiable, and such facilities
have from time to time been neglected, allowed to deteriorate
and become unfit for use, and closed or abandoned. More-
over, respondent, in its superior experience and with the wide
knowledge available to it, at all times knew that the facilities
provided would be and have been ineffectuat to achieve the
end, viz., to give “the elementary branches of an English edu-
cation,” contemplated and intended by the parties—taking
into account the wide dispersion of petitioner’s community.
Petitioner could not induce its children to attend the schools
when there were no schools to attend, or when the schools
were too few and too remote from where petitioner's members
lived.
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As a direct and proximate result of the said violations
of treaty obligations and of respondent's bungling, neglect,
and default, the great majority of petitioner’'s members live
in a state of suffering and uncomprehénding bewilderment,
without self-relisnce, set apart from, and powcrless to par-
Hietpate on equal Lerms with, their fellow countrymen in the
agricultural and industrial life of the nation to which they
contributed so much in times of peace and in times of war.

21.

WHEREVFORE, as a fourth claim petitioner alleges that re-
spondent has failed, neglected, and refused to abide by the
terms of the aforesaid Treaty of 1868, has broken the terms
ihereof, has departed from standards of fair and honorable
dealing, and has violated its duties as guardian for the
petitioner, in the following respects:

(a) Respondent has by seid conduct failed and neglected to
insure the civilization of petitioner and to maintain an honor-
able peace, in violation of the intent, spirit, and purpose of the
said Treaty of 1868, and in disregard of the express pledges,
promises, and affirmations made therein, and has thereby
caused and brought about the downfall of the petitioner from
independence, health, and self-sufficiency, to the grievous con-
ditions and the abject circumstances related in paragraph 20
above.

(b) Respondent has continuously failed and neglected to
serve and discharge the terms-of the said Articles I, V, and
VI of said Treaty of 1868, and each and every part thereof.
Respondent has thus confinuously defaulted, at all times ma-
terial herein, in its obligation to provide school facilities and
teachers, the same being a continuous obhligation, from the
date of the said Treaty of 1868 to the enactment of the afore-
mentioned Indian Claims Commission Act, the said default
constituting a breach of the Treaty of 1868 and operating to
petitioner's great loss and damage.

~1
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Fifth Claim
(Natural resources and tribal property)

22,
Petitioner restates and reaffirms each and every allegation
of paragraphs 1 through 9, 11 through 158, 17 and 18, and 20,
and further respectfully represents and alleges as follows:

Respondent has at all times since the captivity of petitioner
exercised complete dominion and control over petitioner's
tribal property, and has held and does now hold titie to the
reservation lands in a.fiduciary capacity for the use and benefit
of pegitioner. Article II of the aforesaid Treaty of 1868 (Ap-
pendsx B) provides that the reservation of the Navajos was
originally “set apart for the use and occupation of the Navajo
tribe of Indians,” and also:

“. .. that no persons except those herein so authorized
to do, and except such officers, soldiers, agents, and em-
ployes of the government, or of the Indians, as may be
authorized to enter upon Indian reservations in discharge
of duties imposed by law, or the orders of the President,
shall sver be permitted to pass over, settle upon, or reside
in, the territory described in this article.”

Notwithstanding the foregoing restrictions, respondent has
tolerated and allowed many persons in and upon the reserva-
tion and areas subsequently added thereto for various unau-
thorized purposes in derogation of petitioner’s exclusive right
of occupancy and exclusive enjoyment of all natural resources
and earnings and benefits therefrom. Such unauthorized per-
sons have profited on resources of the reservation and have
exploited petitioner’s members, pre-empted land rightful'y set
apart for use and occupation of peiitioner’s members, and
drawn many millions of dollars out of the weak economy of the
tribe, without payment of adequate compensation therefor,
all to petitioner's great prejudice and damage.

23.
WHEREFORE, as a fifth claim petitioner alleges that re-
spondent has failed, neglected, and refused to abide by the
texrns of the aforesaid Treaty of 1868, has broken the terms
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thereof, has departe! from standards of fair and honorable
dealing, and has violated its duties as guardian for the peti-
tioner, in the following respects (emimerated without limita-
tion)

(1) Respondent has tolerated and allowed certain persons
to remove oil and gas from lands set apart for the use of
petitioner and its members, and has sold such oil and gas to
divers persons for an inadequate consideration at less than the
true market value of said.oil and gas, all to petitioner’s great
loss and damage. ‘

(b) Respondent has mined coal for its own use, and toler-
ated and allowed certain persons to mine and remove coal from
lands set apart for t..e use of petitioner and its members, and
to buy such coal for an inadequate consideration, all to petx-
tioner's great loss and damage.

(c) Respondent has removed timber for its own use, and
tolerated and allowed certain persons to remove timber from
lands set apart for the use of petitioner and its members, and
to buy, such timber for an inadequate consideration at less
than the true market value thereof, all to petitioner’s great
loss angd damage. .

(d) Respondent has mined and removed vanadidm ore
for its own use and tolerated and allowed certain persons to
mine and remove vanadium ore, containing valuable uranium
and other minerals, from lands set apart for the use of peti-
tioner and its members, and to buy such vanadium ore for an
inadequate consideration at less than the market value thereof

all to petitioner’s great loss and damage ‘

(¢} Respondent has allowed and permxtted certain persons
to enter upon and trans..ct business of various sorts on peti-

tioner's reservation without payment of compensation to peti-.

tioner, and has permitted certain persons to graze livestock
upon said lands, all to petitioner's great loss and damage.

(f) Respondent has granted and conveyed and allowed to
be granted and conveyed divers rights of way on and over

74
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petitioner’s reservation lands without adequate compe on

and without compliance with the terms of the Treaty of\1868,
without payment of adequste compensatzon theréfor, all to
petitioner’'s great loss and damagn
(
Sixth Claim i

(Miscelldneous facilities; Treaty of Aug. 12, 1868)

24.

Petitioner restates and reaffirms each &nd every allegation
of paragraphs 1 through 8, 11 through 15, 17 and 18, 20,
and 22, and further respectfuny represents and alleges as
follows:

By Article III of the said Treatx of 1868 (Appendix B) the
respondent undertook and bound itself to cause to be built one
warehouse, one carpenter shop, one blacksmith shop, one
schoolhouse, and one chapel (besides a residence for omne
hgent). The sai¢ Article 1II'was a standard undertaking made
by respondent in negotiations with various Indian tribes and
groups subjugated andéplaced on reservations during this
period. Facilities so limited might have been adequate to
provide service for, and instruction to, tribes and groups of
limited numbers and confined to small reservations, but said
facilities were patently inadequate for petitioner’s members
who were widely dispersed over a large territcry. Even such
inadequate facilities were not properly furnistied nor properly
equipped for several years after the execuvion of the said
treaty. :

25.

WHEREFORE, as a sixth claim petitioner alleges that re-
spondent has failed, neglected, and refu to abide by the
terms of the aforesaid Treuty of 1868, has Proken the tcrins
thereof, has departed from standards of fair and honcrable
desling, and has violated its duties as guardian for the peti-
tioner, in the following respects:

(a) Article III should have been revised on the grounds
of mutual mistake in that the provisions thereof were wholly
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inadequate to accomy lish the purpose mutually intended and
understood, and in that the provisions as det forth in said
treaty constituted a deception and an illusion of consideration
wholly misleading to petitioner. Said treaty should have pro-
vided for the construction of at least one warehouse, one
carpenter shop, one blacksmith shop and one chapel for each
1,000 Navajos, namely, for not less than 10 of each such

structures at various places over said reservation actessible
to the said Navajos.

{b) Respondent failed and negiected to discharge the obii-
gation imposed by the said Article III, revised or not reviged,
the same constituting a breach of the Treaty of 1868, all
operating to petitioner's great loks and damage,

Seventh Claim
(Tribal funds; fiduciary relationship)

26.

Petitioner restates and reaffirms each and every allegation
of paragraphs 1 through 9, 11 through 15, 17 and 18, 20, 22,
and 24, and further respectfuli represents and alleges as
follows:

At all times since the respondent took jurisdiction over the
petitioner and asserted sovereignty over petitioner’s homeland
from and after the Treaty of Guadalupe Hidalgo proclaimed
in 1846, petitioner’'s property and funds have been in the care,
custody, and jurisdiction of the respondent. Respondent has
at all times owed to the petitioner that high degree of fiduciary
duty and accountability commonly associated with the relation-
ship of guardian and ward as hereinabove alleged but re-
spondent has never rendered to petitioner a true and complete
accounting for all transactions carried put by the respondent,
its officers, agents, and «mployees, in receiving and disbursing
income and receipts from petitioner’s property held in trust
by the respondent and in cxpending tribal funds, and there
were many instances of improper or wrongful use or expendi-
ture of such funds by the respondent for other than tribal
purposes,

.
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217.
WHEKEFORE, ss a seventh claim petitioner alleges that

respondent has failed, neglected, and refused to abide by the -

‘terms of the aforesaid Treaty of 1868, has broken the terms
thereof, has departed from standards of fair and honorable
dealing, and has violated its duties as guardian for the peti-
tioner, in the following respects:

(a) Respondent has through its agents and officers so man-
aged petitioner’s tribal funds and assets that the said tribal
funds and assets have been wasted and dissipated, all to
petitioner's great loss and damage.

(b) The President of the United States has from timegto
time designated lands, and the Congress of the United States
has from time to time appropriated funds, for the use and
benefit of petitioner's members. Various goods, revenues,
earnings, and payments have come into the possession of
reqpondent’s agents and employees astrustees for petitioner's
members. l.espondent has failed and neglected to account:™
adequately or correctly to petitioner for such receipts, alloca-
tions, disbursals, and disposal of such aforesaid lands, funds,
woods, revenues, earnings, and payments, the same being in
the possession and control of respondent.

{¢) No general accounting has ever been submitted to peti-
tioner by the respondent setting forth all of the transactions

" and items for which tribal funds, or receipts and disbursements

for trxbai and\ and properties, have been expended by re-
spondent. “Various instances of misappropriations and mis-
manacement on the part of respondent’s agents and em-
ployees, and by other persons acting with the knowledge of
sand in collusion with the said agents and employees, have oe-
curred frecm time to time in amounts presently unknown and
which can only be revealed by a general accounting, all to the
great damage ~nd loss of the petitioner. zf "

23
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Eighth Claim
(Agreement for service in Apache wars)

28. .

Petitioner restates and reaffirms each and every ailegation

of puragraphs 1 through 9, 11 through 16,17 and 18, 20, 22, 24,

and 26, aml further respectfully represents and alleges as
foliows:

During the year 1886 the respondent, being engaged in war

against the Apache Tribe of Indians, solicited members of

petitioner's tribe to serve as scouts, reserves, and in other sup- -

porting capacities with its armed forces. Petitioner’s chiefs
"and head men agreed with respondent’s military officers to
provide guides and scouts to serve as aforesaid upon condition
that respondent return to petitioner its homelands “to the
East,” which phrase meant, and was understood by all parties
to mean, the lands described in paragraph 5 above. Re-
spondent’s officers, purporting to act for and bind respondent,
accepted this condition, and petitioner’s members risked their
lives and rendered extensive and valued services to respondent
in said wars in reliance on said promises. -

29.

WHEREFORE, as its eighth claim petitioner alleges that re-
spondent has refused and failed to return petitioner's home-
lands, or to compensate petitioner for their value, thereby
violating the said promise and agreement of 1886 which peti-
tioner’s members had faithfully and diligently acted upon.

30.

The foregoing averments and claims summarize a long ree-
ord of wrongful acts and rmissions on the part of respondent,
hitherto unredressed. .

WHEREFORE, vour petitioner requests a full accounting
from the United States o1 America, and prays judgment in
favor of the Navajo Tribe of Indians against the United States
of Ameri¢a in an amount to be determined by the fair value
of the lands wrongfully taken f.m petitioner, plus fair and

el
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honorable rectzﬁcatmn of,.and compensatign for, the various

breaches, defgctions, wrongs, departures from standards of
fair and honorable dealings, and violations of the duties of
respondent as guardian, all as enumerated and deseribed here-
in, less counterclaims and.offsets, if any, together with interést
from the respective dates due, at rates to be determined by
law, and for the costs of this action, together with such other,
further, and general relief as to the Commission may seem
just and warranted.”

Nomum M. LiTTELL, .

S. KING FUNKHOUSER,

< Rurus G. KiNg, JR.,

Attorneys for Plaintiff,

1422 F Street, N. W.,
® Washing‘ton 4 D.C.
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APPENDIX A

TREATY BETWEEN THE UNITED STATES OF AMERICA
AND THE NAVAJO TRIBE OF INDIANS

(Ratified by the Senate September 9, 1850;
Proclaimed by the President September 24, 1850)

The following acknowledgements, declarations, and stipu!:-
tions, have been duly considered, and are now solemnly adopicd
and proclaimed by the undersigned: that is to say, John M.
Washington, Governor of New Mexico, and Lieutenant-Colortel
commanding the troops of the United States in New Mexico,
and James 8. Calhoun, Indian agent, residing at Santa Fe, in
New Mexico, represe...ing the United States of America, and
Mariano Martinez, Head Chief, and Chapitone, second Chief,
on the part of the Navajo tribe of Indians.

I. The said Indians do hereby acknowledge that, by virtue
of a treaty entered into by the United States of America and
the United Mexican States, signed on the second day of
February, in the year of our Lord eighteen hundred and forty-
eight, at the city of Guadalupe Hidalgo, by N. P. Trist, of the
first part, and Luis G. Cuevas, Bernardo Couto, and Mg} Atris-
tain, of the second part, the said tribe was lawfully placed
under the exclusive jurisdiction and protection of the govern-
ment of the said United States, and that they are now, and
will forever remain, under the aforessid jurisdiction and
protection. ¢

1i. That from and aftér the signing of this treaty, hostilities
between the contracing parties shall cease, and perpetual peace
and friendship shall exist; the said tribe hereby solemnly cove-
nanting that they will not associate with, or give countenance
or aid to, any tribe or band of Indians, or other persons or
powers, who may be at any time at enmity with the people
of the said United States; that they will remain at peace, and
treat honestly and humanely all persons And powers at peace
with the said States; and all cases of aggression sgainst said
Navajoes by citizens or others of the United States, or by
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other persons or powers in amity with the said States, shall
be referred to the government of said Stales for adjustment
and settlement. _

111. The%overnment of the said States having the sole and
exclusive right of regulating the trade and intercourse with
the said Navajoes, it in agreed that the laws now in force
regulsting the trade and intercourse, and for the preservation
of pegce with the various tribes of Indians under the protec-

tmﬁ and guardianship of*the aforesaid government, shall have -

the same force and efficiency, and shall be as binding and as
obligatory upon the said Navajoes, gnd execuited in the same
manner, as if said Jaws had been passed for their sole benefit

"~ ahd protection; and to this end, and for all othqr useful pur-

poses, the government of New Mexico, as now organized, or

a8 it may be by the government of the United States, or by

the légally constituted authorities of the people of New Mexico,
is recognized and s®knowledged by the said Navajoes; and for
the due enforcement of the aforesaid iaws. until the govern-
ment of the United States shall otherwise order, the territory
of the Navajoes is hereby annexed to New Mexico.

1V. The Navajo Indians hereby bind themselves to deliver

to the military authority of the United States in New Mexico,

at Santa Fe, New Mexico, as soon as he or they can be appre-

‘hended, the murderer or murderers of Micente Garcia, that

said fugitive or fugitives-from justice may be dealt with as
justice may decree.

V> All American and Mexican captives, and all stolen prop-

erty taken from Americans or Mexicans, or other persons or
powers in amity with the United States, shall be delivered by
the Navajo Indians to the aforesaid military autharity at
Jemez, New Mexico, on or before the 9th day of October next
ensuing, that jultice may be meted out to all whom it may
concern; and also all Indian captives and stolen property of
such tribe or tribes of Indians as shall enter into a similar

~reciprocal treaty, shall, in like manner, and for the same pur-

poses, be turned over to an authorized officer or agent of the
said States by the aforesaid Navajoes.

Ple

-
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V1. Should any citi-en of the United States or other person
or persons subject to the laws of the United States, murder,
rob. or otherwise maltreat any Navajo Indian or Indians, he
or they shall be arrested and tried, and, upon conviction, shall
be subjécted to all the penalties provided by law for the pro-

tection of the persons and property of the people of, the said
States.

V1I. The people of the United States of America shall have
free and safe passage through the territory of the aforesaid
Indians, under suech rules and regulations as may be adopted
by authority of the said States.

VIIL. Ir order to preserve tranquility, and to afford pro-
tectivn ic all the peopl and interests of the contracting parties,
the government of the United States of America will establish
such military posts and agencies, and authorize such trading-
houses, at such time and in such places as the said government
may designate. ‘

IX. Relying confidengly upon the justice and the liberality
of the aforesaid government, and anxious to remove every
possible cause that might disturb their peace and quiet, it is
agreed by the aforesaid Navajoes that the government of the
United States shall, at its earliest convenience, designate,
settle, and adjust their territorial boundaries, and pass and
execute in their territory such laws as may be deemed condu-
cive to the prcsperjj!y and happiness of said Indians.

X. For and in consideration of the faithful performance of
all the stipulations herein contained, by -the said Navajo
Indians, the government of the United States will Jgrant to
said Indians such donations, presents,. and implements, and
adopt such other liberal and humane measures, as said govern-
ment may deem meet anu proper,

¥

X1I. This treaty shall be binding upon the contracting parties
from and after the signing of the same, subjeect only to such
modifications and amendments a8 may be adopted by the
government of the United States; and, finally, this "treaty is
to receive o liberal construction, at all times and in all places;

v
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to .>- end that the said Navajo Indians shall not be held
res;s .aible for the ronduct of others, and that the govern-
m. ..t of the United States shall so legislate and act as to
vceure the permanent prosperity and happiness of said
Indians.

*~ faitk whereof, we, the undersigned, have signed this

this the ninth day of September, in the year of our Lord one
thousand eight hundred and forty-nine.

J. M. WASHINGTON, {L.8.]
Brevet Lieutenant-Colonel Commanding
JaMEs S. Cauizoun, {L.8.]

Indian Agent, residing at Santo. Fe.

MARIANO MARTINEZ, his x mark, [L.S.]
Head Chief.

("M AFITONE, his x mark, {L.8.}
Second Chief.

J. 1. COLLINS.

JAMES CONKLIN,

1.oRENZO FORCE.

ANTONIO SANDOVAL, his x mark.
€ FRANCISCO JosTo, his x matk.

" Governor of Jemez,
Witnesses —
11, L. KENDRICK, Brevet Major, UU.S.A.
J. N.\WARD, Brevet 15t Li-ut. 3d Inf'ry.
JOHN PECK, Brevet Major UU.S.A.
S P HAMMOND, Assistant Surg'n U.S.A.
H. L. DopGE, Capt. comd'g Fut. Ky's.
RicHARD H. KERN,
J. H. NoNEs, Second Lieut. 2d Artillery.
' YRUS ("HOICE,
1 JugN H. DICKERSON, Second Licut. 13t Art.
= W. £ LovE
Joun G, JONES,
J. H. SiMPSON, First Lieut. Corps Top. Engrs.

w
Ca

treaty, and affixed thereunto our seals. in the valley of Cheille,’

x



APPENDIX B

TREATY WITH THE NAVAJO INDIANS.
June 1, 1868. !

(Ratifled July 25, 1868 ; Proclaimed August 12, 1868)
Articles of a treaty and agreement made and entered
into at Fort Sumner, New Mexicc on the first day of
. June, one thousand eight hundred and sixty-eight, by
and betwecen the United States, represented by its
commissioners, Lieutenant-General W. T. Sherman
and Colonel Samuel F. Tappan, of the one part, ani
the Navajo nation or tribe of Indians, represented by
their chiefs and headmen, duly authorized and em-
bowered to act for the whole people of said nation
or tribe, (the names of said chiefs and headmen being
hereto subscribed,) of the other part, witness:—

ARTICLE 1. From this day forward all war between the
parties to this agreement shall forever cease. The government
of the United States desires peace, and its honor is hereby
pledged to keep it. The Indians desire peace, and they now
pledge their honor to keep it. '

If bad men among the whites, or among other people subject
to the authority of the United States, shall commit any wrong
upon the person or property of the Indians, the United States
will, upon proof made to the agent and forwarded to the Com-
missioner of indian Affairs at Washington city, proceed &t
once to cause the offencder to be arrested and punished accord-
ing to the laws of the United States, and also to reimburse the
injured persons for ihe loss sustained,

If bad men among the Indians shall commit a wrong or
depredation upon the person or property of any one, white,
black, or Indian, subject to the authority of the United States
and at peace therewith, the Navajo tribe agree that they will,
on proof made to their agent, and on notice by him, deliver
up the wrongdoer to the United States, to be tried and punished
according to its laws, and in case they wilfully refuse so to do,
the person injured shall be reimbursed for hig loss from the
annuities or other moneys due or to become due to them under
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this treaty, or any others that may be made with the United
States. And the President may preseribe such rules and regu-
lations for ascertaining damages under this article as in his
judgment may be proper; but no such damage shall be adjusted
and paid until examined and passed upon by the Conundasioney
of Indian Affairs, and 1o one sustaining lowt whilet violating,
or because of his violating, the provisions of this treaty or the
laws of the United States, shall be reimbursed therefor.

ARTICLE II. The United States agrees that the following
district of country, to wit: bounded on the north by the 37th
degree of north latitude, south by an east and west line passing
through the site of old Fort Defiance, in Canon Bonito, east
by the parallel of longitude which, if prolonged south, would
pass through old Fort Lyon, or the Ojo-de-oso, Bear Spring,
and west by a parallel of longitude about 108° 30’ west of
Greenwich, provided it embraces the outlet of the Canon-de-
Chilly, which canon is to be &ll included in this reservation,
shall be, and the same is hereby, set apart for the use and
occupation of the Navajo tribe of Indians, and for such other
friendly tribes or individual Indiars as from time to time they
may be willing, with the consent of the United States, to admit
among them; and the United States agrees that no persons
except those herein so authorized to do, and except such offi-
cers, soldiers, agents, and employes of the government, or of
the Indians, as may be authorized to enter upon Indian reser-
vations in discharge of duties imposed by law, or the orders
of the President, shall ever be permitted to pass over, settle
upon, or reside in, the territory described in this article.

ARTiCLE IIl. The United States agrees to cause to be built,
at some point within said reservation, where timber and water
may be convenient, the following buildings: a warehouse, to
cost not exceeding twenty-five hundred dollars; an sgency
building for the residence of,the agent, not to cost exceeding
three thousand dollars; a carpenter shop and blacksmith shop,
not to cost exceeding one thousand dollars each: and a school-
house and chapel, so soon as a sufficient number of children '

55
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can be induced to attend school, which shall not cost to exceed
five thousand dollars.

ARTICLE [V, The United States agrees that the agent for
the Navajos shall make his home at the agency building; that
he shall reside among them, ond shall keep an office open at
all times for the purpose of prompt and diligent inquiry into
such matters of complsint by or against the Indians as may
be presented for investigation, as also for the faithful discharge
of other duties enjoined by law. In all cases of depredation
on person or property he shall cause the evidence to be taken
in writing and forwarded, together with his finding, to the
Commissioner of Indian Affcirs, whose decision shall be bind-
ing on the parties to this treaty.

ARTICLE V. If any individual belonging to said tribe, or
legally incorporated with it, being the head of a family, shall
desire to commence farming, he shall have the privilege to
select, in the presence and with the assistance of the agent
then in charge, & tract of land within said reservation, not
exceeding one hundred and sixty acres in extent, which tract,
when so selected, certified, and recorded in the “land beok”
as herein described, shall cease fo be held in common, but the
same may be occupied and held in the exclusive possession of
the person selecting it, and of his family, so long as he or they
may continue to cultivate it

Any person over eighteen years of age, not being the head
of a family, may in like manner select, and cause to be certified
to him or her for purposes of cultivation, a quantity, of land,
not exceeding eighty acres in extent, and thereupon be entitled
to the exclusive possession of the sam~ as above directed.

For each tract of land so selected a certificate containing
a description thereof, anu the name of the person selecting it,
with a certificate endorsed thereon, that the same has been
recorded, shall be delivered to the party entitled to it by the
agent, after the same shall have been recorded by him in a
book to be kept in his office, subject to inspection, - hich said
book shall be known a8 the “Navajo Land Book.”

:;_ Y
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The President may st any {ime order a survey of the reser-
vation, and when so surveyed, Congress shall provide for pro-
tecting the rights of said settlers in their improvements, and
may fix the character of the title held by each.

The United States may pass such laws on the subject of
alienation and descent of property between the Indians and
their descendants as may be thought proper.

ARTICLE VI. In order to insure the civilization of the
Indians entering inte this treaty, the uecessity of education is
admitted, especially of such of them as may be settled on
said agricultural parts of this reservation, and they therefore
pledge themselyes to compel their children, male and female, -
between the ages of six and sixteen years, to attend school;
and it is hereby made the duty of the agent for said Indians
to see that this stipulation is strictly complied with; and the
United States agrees that, for every thirty children between
said ages who can be induced or compelled to attend school,
a house shall be provided, and a teacher competent to teach
the elementary branches of an English eduction shall be fur-
nished, who will reside among said Indians, and faithfully dis-
charge his or her duties as a teacher.

The provisions of this article to continue for not less than
ten years.

ARTICLE VII. When the hes-. _i a family shall have selected
iands and received his certificate as above directed, and the
agent shall be satisfied that he intends in good faith to com-
mence cultivating the soil for a living, he shall be entitled to
receive seeds and agricultural implements for the first year,
not exceeding in value one hundred dollars, and for each suc-
ceeding year he shall continue to farm, for a peried of two
years, he shall be entitled to receive seeds and implements to
the value of twenty-five dollars.

ARTICLE VIIL. In lieu of all sums of money or other annui-
ties provided to be paid to the Indians herein named under any
treaty or treaties heretofore made, the United States agrees
to deliver at the agency house on the reservation herein named,



on the first day of September of each year for ten years, the
following articles, to wit:

Such articles nf clothing, goods or raw materials in lieu
thervof, ux the sgent may make his estimate for, not exceeding
in value five dollars per Indian—each Indian being encouraged
to manufacture their own clothing, blankets, &e.; to be fur-
nished with no article which they can manufacture themselves.

And, in order that the Commissioner of Indian Affairs may be
able to estimate properly for the articles herein named, it
shall be the duty of the agent each year to forward to him
s full and exact census of the Indians, on which the estimate
from year to year can be based.

And in addition to the articles herein named, the sum of
ten dollars for each p-.son entitled to the beneficial effects of
this treaty shall be annually appropriated for a period of ten
years, for each person who engages in farming or mechanical
pursuits, to be used by the Commissioner of Indian Auairs
in the purcimse of such articles as from time to time the condi-
tion and necessities of the Indians may indicate to be proper;
and if within the ten years at any time it shall appear that
the amount of money needed for clothing, under the article,
can be appropriated to bdller uses for the Indisns named
herein, the Commissioner of Indian Affairs may change the
appropriation to other purposes, but in no event shall the
amount of this appropriation be withdrawn or discont'nued
for the period named, provided they remain at peace. And
the President shall annually detail an officer of the army to
be present and attest the delivery of all the goods herein named
to the Indians, and he shall inspect and report on the quantity
and quality of the goods and the manner of {neir delivery.

ARTICLE IX. In consideration of the advantages and bene-
fits conferred by this tre..y, and the many pledges of friend-
ship by the United States, the tribes who are parties to this
agreement hereby stipulate that they will relinquish sl right
to occupy any territory outside their reservation, as herein
defined, but retain the right to hunt on any lunoccupied lands
contiguous to their reservation, so long a8 the large game may

e
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range thereon in such numiers as to justify the S.hsse; and
they, the said Indians, further expressly agree:

1<t. That they will make no opposition to the construction
of railroads now being built or hereafter to be built across
the continent. &

2nd. That they will not interfere with the peaceful con-
struction of any railroad not passing over their reservatmn
as herein defined.

3rd. That they will not attack any persons at home or
travelling, nor molest or disturb any wagon trains, coaches,
mules or cattle he!ongmg to the people of the United States,
or to persons friendly therewith.

4th. That they will never capture or ccrry off from the
settlements women or chﬁsaren.

bth. They will never kill or scalp white men, nor attempt
te do them harm,

6th. They 'ill not in future oppose the construction of rail-
roads, wagon roads, mail stations, or other works of utility
or neces ity which may be ordered or permitted by the laws
of the United States; but should such roads or other works
be constructed on the lands of their reservation, the govern-
ment will pay the tribe whatever amount of damage may be
assessed by three disinterested commissioners to be appointed
by the President for that purpose, one of said commissioners
to be a chief or head man of the tribe,

7th. They will make no opposition to the military posts or
roads now established, or that may be established, not in viola-
tion of treaties heretofore made or hereafter to be made with
any of the Indian tribes.

" ARTICLE X. No future treaty for the cession of any por-
tion or part of the reservation herein described, which may
be heid in common, shall be of any validity or force against
said Indians unless agreed to and executed by at least three
fourths of all the adult male Indians occupying or interested
in the same; and no cession by the tribe shall be understood

&9
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or construed in such manner ss to deprive, without his consent,
any individual membe. of the tribe of his rights to any tract
of~land selected by him as provided in article of this
treaty. ’

ArTici.E XI. The Navajos slsc hereby agree that st any
time after the signing of these presents they will proceed in
such manner as may be required of them by the agent, or by
the officer charged with their removal, to' the reservation
herein provided for, the United States paying for their sub-
sistence en route, and providing a reasonable amount of trans-
portation for the sick and feeble.

ArTICLE XII. It is further agreed by and between the
parties to this agreement that the sum of one hundred and
fifty thousand dollars appropriated or to be appropriated shall
be disbursed as follows, subject to any conditions provided
in the law, to wit:

‘1st. The actua! cost of the removal of the tribe from the
Bosque Redondo reservation to the reservation, say fifty
thousand dollars.

2nd. The purchase of fifteep thousand sheep and goats, at
'a cost not to exceed thirty tholisand dollars.

3rd. The purchase of five hundred beef cattle and & million
pouhds of corn, to be collected and held at the military post
nearest the reservation, subject to the orders of the agent, for
the relief of the needy during the coming winter.

4th. The balance, if any, of the appropriation to be in-
vested for the ma‘ntenance of the Indians pending their re-
moval, in such manner as the agent who is with them may
determine, :

5th. The removal of this tribe to be made under the supreme
control and direction of the military commander of the Terri-
tory of New Mexico, and when completed, the management
of the tribe to revert to the proper agent.

ARTICLE XIII. The tribe herein named, by their repre-
sentatives, parties to this treaty, agree to make the reserva-
tion herein described their permanent home, and they will

Ji



87

not as a tribe make any permanent settlement elsewhere, re-
serving the right to hunt on the lands adjoining the said
reservation formerly called theirs subject to the modifications
named in this treaty and the orders of the commander of the
department ih which said reservation may be for the time
being; and it is further agreed and understood by the parties
to this treaty, that if any Navajo Indian or Indians shall
leave the reservation herein described to settle elsewhere, he
or they shall forfeit all the rights, privileges, and annuities
conferred by the terms of this treaty; and it is further agreed
by the parties to this treaty, that they will do all they can to
induce Indians now away from reservations set apart for the
exciusive use and occupation of the Indians, leading a nomadic
life, or engaged in war against the people of the United States,
to abandon such a iife and settle permanently in one of the
territorial reservations set apart for the exclusive use and
occupation of the Indians.
in testimony of all which the said parties have hereunto,
on this tne first day of June, one thousand eight hundred and
sixty-eight, at Fort Sumner, in the Territory of New Mexico,
set their hands and seals.
W. T.-SHERMAN,
Lt. Gen'l, Indian Peace Commissioner.

S. F. TAPPAN,
indian Peace Commissioner.

BARBONCITOQ, Chief. his x mark.
ARMIJO. his x mark.
DELGADO.

MANUELITO. his x mark.
LARgo. his x mark.
HERRERO. his x mark.
CHIQUETO. his x mark.
MuERTO DE HOMBRE, his x mark.
HoMBRoO. his X mark.
NARBONO. his x mark.
NARBONO SEGUNDO. his x mark.
GANADO MUCHO. his x mark.



+
COUNCIL.
RiQuo. his x mark.
JUAN MARTIN. his x mark.
SERGINTO. his x mark.
GRANDE. his x mark.
INOETENITO. his x mark.
MucsAcHoS MUucHoO. . his x mark.
CHIQUETO SEGUNDO: his x mark.
CABELLO AMARILLO. his X mark.
‘ FRANCISCO. his x mark.
ToRIVIO. his x mark.
DESDENDADO. his x mark.
JUAN. his x marl.
GUEKO. his x mark.
GUGADORE, his x mark.
CABASON. his x mark.
BARBON SEGUNDO. his x mark.
CABARES COLORADOS. his x mark.

Attest:
Geo. W. G. GETTY,
Col. 87th Inf'y, Bt. Maj. Gen'l U. S. A.
&~ B. S. ROBERTS,
Bt. Brg. Gen'l UI. 8. A., Lt. Col. 8d Cav'y.
4. CooPER MCKEE,
Bt. Lt. Col. Surgeon U. S. A.
TxEeo. H. Dobp, -
U. 8. Indian Ag't for Navajos.
CHAS., McCLuURE,
Rt. Maj. and C. 8. U. 8. A.
JAMES F. WEFPs,
Bt. Maj. and Asst. Surg. U. 8. A.
Jd. . SUTHERLAND,
Interpreter.
WiILLIAM VAUX,
Chaplain, U. S. A.
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APPENDIX D

Special Claima Contract

Tiis AGREEMENT, made the 1st day of July, 1968, at Win-
dow Rock, Arizona between Raymond Nakai, Chairman of
the Navajo Tribal (‘ouncil, aeting on behalf of the Navajo
Tribe of Indians. (hereinafter designated as the Trigg),
under authority vested in him by Resolution CAI’-56-68 of
the Navajo Tribal Council adopted on April 24, 1968, at-
tached to and made a part hereof, and Harold K. Mott,
Attorney at Law, of Albuquerque, New Mexico, and Win-
dow Rock, Arizona (hereinafter designated as the ATToR-

TNEY),

1. Fmplaument. The Trisr has certain elaims pending be-
fore the Indian (laims Commission, identified as Docket
Numbers 229 (presently consolidated with Doeket Nos. 196,
227,266, 91, 30, 48, 22.D and 22-.01, 299, 353 and 89 (herein-
after referred to as “the claims”™), which were filed by an
attoraey formerly retained by the Trine as elaims counsel
who did not complete the work of their presentation and
disposition. The Trisg, desirous that said elaims be dili-
gently prosecuted to judgment or other appropriate con-
¢lusion, hereby retains and employs the AtrorNey for a
period of four {4) vears, commencing on July 1, 1968, to
advise and represent the Trise in connection with such
elaims, prursuant to the provisions of Section 2103 of the
Revised Statutes (Section 81, Title 20, United States Code),
as anended.

2. Duties of the ATTORNEY . It shall be the duty of the
Arrorney to diligently prosecute the claims and to exert
his hest efforts to satisfactorily conelude them within the
term of this contraet, He shall employ such other persons
as may be required to carry out his obligations hereunder,
provided that the cost of seeretarial services and the salary

J3
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of an attorney, hired with the approval of the Trine to
assist with the prosecution of the elaims shall be deemed an
expense incurred under Paragraph 4(A) of this contract.

3. Compensation, In consideration for the suceessful pros-
veution and conclusion of the claims, the AtTrornNey shall
receive ten percent 2109%) of any and all sums recovered
for the henefit of the Trise, It is understood that said com-
pensation shall be wholly ¢ontingent upon a recovery for
the bhenefit of the Trisk and shall be shared by the ATTorNEY
and other attorneys, if any, determined to be entitled to a
part thereof.

4. Eipenses,

A. The Atror~EyY shall be entitled to reimbursement of
the following expenses, the total of which shall be reim-
bursed to the Trine from any portion of a tribal recovery
alloeated to attorney fees: the cost of hiring an attorney,
with the approval of the Tring, who shall devote such time
as shall be pecessary to secure the expeditious prosecution
and conelusion of the elaims within the period eontemplated
hereunder, to be compensated at the rate of twenty-five
dollars ($25.00) per hour if he shall expend less than six
hundred (600) hours per year, and fifteen thousand dollars
($15.000) per annum if he shall work six hundred (6(0) or
more hours per year; cost of local seeretarial service up to
six thousand dollars ($6.000) a year, it being understood
that any amounts paid for such service in excess of this
amount inelnding salary or bonuses shall be paid m their
entirety by Arrorney ; three-fourths {3/4) cost of office not
to oxceed three thousand dollars ($3,0001) expense to Trisg
a vear; and three-fourths (3/4) of all miscellaneous ex-
penses ineluded in daily office maintenanee ineluding, but
not limited to supplies, postage, focal telephone, stamps and
like expenses, the cost to the Trine not to exceed five thou-
sand dollars ($5,000) a vear. Included in this figure shall
be furniture not furnished by Arrorney. Such additional




91

furniture and equipment shall be furnished by Trisg and
-the ownership thereof shall*be in and remain in the Tribe
And beeome its exclusive property.

B. The Arrorxey shall also be reimbursed for &ll neces-
sary and proper expenses incurred in connection with the
performance of his duties hereunder, including, but not lim-
ited to travel expenses (including mileage at the rate of ten
cents (10¢) per mile when privately-owned automobile is
used), long distance telephone and telegraph tolls; taxi
fares, notary fees, costs of printing, reproducing and pur-
chasing documents, and cost of stenographic services in-
curred while in travel status, provided that the ATrorysy
shall not be deemed to be in travel status when in or travel-
ing hetween the elaims office and Window Roek, Arizons.
Said expenses shall not be reimbursed to the Trine by the
Atrorxey and shall not exeeed the sum of twelve thousand
dollars ($12,000) per vear, except for such additional
amounts as may be authorized by the Trisr and approved
by the Necretary of the Interior or his authorized repre-
seatative (hereinafter designated as the SECRETARY).

(". The expenses enumerated herein with the exception

of the saiury of the seeretary shall be reimbursed to the =

AtrorNey only upon presentation of itemized and verified
statements approved by the SecreTakvy or his designee and
the Trine, and aceompanied by proper vouchers evidencing
the actual expenditure thereof, except for expenditures
where no vouchers are issued, such as tips, taxi cab fares,
meals and like expenditures. The salary of the secretary
shall be paid out of the fund established for ¢laims expenses
on IBM payroll cards,

D. Payment of expenses and compensation under this
contraet shall be contingent upon the availability of tribal
funds or appropriation by the Congress of the United
States of tribal funds held to the eredit of the Trisg,

3o
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; 5. Reports. Within twelve (12) months of the date of this

v contrag, the Arroryzey shall furnish a written report to the
" Trise and SecreTary upon the status of the elaims, setting
forth the amount and nature of each claim, the issues of
fact and law involved, an assessment of the work completed
and remaining to be.done, an estimate ¢f the time that will
he required to secure final judgment or other appropriate
disposition, and a program-for its prosccution. Suck report
shall be supplemented each six (6) months throughout the
teriu of this contract. . 4

.
&

6. Compromises and Settlements. Any compromise, set-
tloment or other adjustinent of the c¢laims shall be sub§ect
to the approval of the Trise and the SECRETARY.

Assignments. No assignment of the obligations of this
mntmct, in whole or in part, and no assignment or gneum-
brance of any interest in the compensation to be paid herein
shall be made without the consent, pro\muslv obtained, of
the Trire and the SkcreTary; any such assignment or en-
enmnbrance in violation of the provisions of this paragraph,
shall operate to terminate this contract. In the event of such

termination, no person having any interest in this contraet

or in the compensation-provided hereunder shall be entitled
to any compensation whatsoever for services rendered sub-
sequent to the date of termination.

i}
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8. Termination. This contract may be terminated at any
time by either party upon ninety /90) days’ written notice
to the other party and the Skc Y. This contract may
also be terminated for cause by thc  .cRETARY after a hear-
ing on reasonable notice. If the Secrerary finds that the
interests of the TriBE 5o require, he may suspend this con-
tract gnd the payment of all amounts due the ATToRNEY

“hereunder, pending a hearing which shall be held without

unreasonable delay,

/8/ Raymoxp Maxkar
Raymond Makai
Chairman of the Navajo Tribal Couneil

/8/ Haroro E, Morr
Harold E. Mott

Approved this 21st day of November 1968 pursuant to let-

ter dated November 1571968, signed by Assistant Secretary
Anderson,

/8/ GraraM HoLmEes
Graham Holmes
Area Director

5
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August 22, 1968

Memorandum fo Contract Files for Navajo Cases in Dockuts
Numbered: 69, 228, 289, 353

From: Donald Hyde

Mr. Harold K. Mott, General Counsel for the Navajo Tribe
of Indians, was elected Claims Attorney for the Navajo
Tribe by the Navajo Tribal Couneil on April 25, 1968 and a
contract of employment between Mr. Mott as such claims
attorney and the Navajo Tribe was executed by the parties
on June 6, 1968. This contract of employment, however, was
disdpproved by the Department of the Interior. An Assist-
ant Secretary of the Interior advised Mr] Mott and the
Tribe, by letter, of certain amendmentsthat Mr. Mott and
the Tribe could make that would make the contract accept-
able to the Department, so Mr. Lovell of the Bureau of
Indian Affairs advised the Commission today (by tele-
phone). Mr. Lovell thought it might be a matter of a few
weeks before the contract will be eventually approved (&fter
appropriate amendments are made in it),

98
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S \ APPENDIX E

1 BEFORE THE INDIAN CLAIMS COMMISSION

‘ No. 69

TrE Navaso Trise oF Inpians, Petitioner
v,

Tue Unirep STates oF AMeRicA, Defendant
£.
Fi t Amended Petition

To The Honorable Comut¥ssioners
Of The Indian Claims Commission:

The petition is amended by deleting paragraphs 10, 16,
19, 21, 23, 25 and 29, thereby withdrawing from considera-
tion herein the first, second third, fourth, ifth, sixth and

eighth claims.
Respectfully submitted, -~

/8/ Harorn'E. Mort
Harold E. Mott
First National Bank Bldg.—East
Suite. 304 ’
5301 Central Avenue, N.E.
Albuquerque, New Mexico 87108

Claims Attorney,
Navajo Tribe of Indians
Attorney of Record
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APPENDIX F
BEFORE THE- INDIAN CLAIMS COMMISSION
* LS
Docket Nos. 69, 299 and 353

Tue Navaso Trisg, Plaintiff,
' . v.

Tue UNITE) STATES OF Ag@ﬁstA, Defendant.
Decided: January 23, 1975

Appearances: »
William C. Schaab, Attorney for the Plaintiff.

Dean K. Dunsmore, with whom was Assistant Attorney
Jeneral, :
Wallace H. Johnson, Attorneys for Defendant.

Opinion of the Commisslon ‘

Kuykendalli, Cfxairm&'n, delivered the opinion of the Com-
mission.

The Commission has before it plaintiff's motion of July
1, 1974, to amend the petitions in Dockets 69, 299 and 353,
defendant’s response thereto, and plaintiff's reply to the
response. In addition, we have before us defendant’s motion
for final judgment, and plaintiff’s response. Since these
motions deal with related issues, they will be decided to-
gether,

Plaintiff originally asserted eight claims for relief in its
petition in Docket 69, which was filed on July 11, 1950. Each
claim contained allegations of certain faets and wrong-
doings, and each was followed by a paragraph stating plain-
tiff’s legal conclusions arising from the preceding allega-
© tions. (laims 1 through 6 and claim 8 pertain to various
treaties and agreements hetween the parties which were

-
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concluded in the nineteenth century. Clain 7 is a request for
. e .
a general accounting.’ . < v

In an amended petition, filed October 1, 1869, plaintiff
deleted certain of the conclusory paragraphs of its original
petition, and stated that it was thereby withdrawing from

“consideration claims 1 through 6 and claim 8-.However, it

did not delete any of the allegations®f fact supporting the .
claims. '

Plaintiff’s motion to amend which is now before us was
filed following a change of counsel for plaintiff in Septem-
ber 1973. This motion Hroposes to reformulate the conclu-
sory paragraphs of claims 1 through 6,of the griginal peti-
tion and it seeks permission to amend the seventh claim
by adding thereto a prayer for supplementation of defen-
dant’s 1961 accounting report. Plaintiff also requests per-
mission to amend #he petitions in all three dockets by inelud-
ing a request "at defendant's accounting report be extended
beyond August 13, 1946, as to wrongs occurring hefore that
date and continuing after it. -

Plaintiif'’s Motion o Reformulate Claims 1 Throygh 6

Defendant contends that as a result of plaintiff's amended
petition of 1969, the proposed reformulated claims have
nothing to which they ean relate back, and argues that as a
consequence plaintiff’s motion to amend must he denied.
However, as .we have observed"ahove, plaintiff’s first
amended petition, which purported to withdraw seyen of
plaintiff's "claims,* did not delete the allegations of fact

! Since Dockets 299 and 353 also present sceounting claims, and
defendant filed one accounting report for all three dockets, we

" consolidated the dockets. 3} Ind. Cl. Comm. 40 (1973). For a
: history of the dockets see our discussion therein.

*The attorney contract in effect with the Navsjo Tribe a:t the
time of the smended petition of 1969 required that any adjustment
of plaintiff's claims by plaintiff’s attorneys would be subject to

10j
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which were the substance of those claims. Moreover, plaifi-
tiff's -seventh elaim, which clearly ‘remained after the

-~ amended petition of 1969 was’ filed, stated that plaintiff

[y

I

~“restates and reaflirms each and every allegation of faet”
'of the original petition. ’

Therefore, sinee plaintiff’s proposed reformulated claims
are hased on allegations of fact which have never been
withdrawn, we will grant plaintiff's motion of July 1, 1974,
to amend the petitjons. §

RS
N ° %

Defendant's Motion for F'nal Judgment
8 Defendant’s motion for dismissal of claims 1 through §
and' claim 8 in Docket 69 is grounded-on plaintiff’s pur-

“ported withdrawal of these claims by the filing of its
amended petition in 1963. : :

The newly amended petition which we are permitting to
be filed will supersede the 1969 amended petition which is
the petition to which defendant’s motion is directed. For
this reason, as well as the reasons set forth above for grant-
ing plaintiff's instant motion to reformulgte its claims, we

will deny defendant's motion for final judgment as to the

claims 1 through 6 a}}d claim 8.

-

-, -

" Plaintiff's Motion to Amtend Seventh Claim

This motion requests permission to amend the seventh

" claim in Docket 69 by adding a prayer tiat further infor-

mation be supplied in the aceounting report. Defendant’s
response to plaintiff's motion does not address itself to this
issue.

Plaintiff's motion is not in accord with the proper proce-
dure .in accounting cases.« See, e.g., Blackfeet and Gros

b

the approval of the tribe. The record does not indicate that this
requirement, which would presumably be applieable to an amend-
ment withdrawing several claims, was met. . :

102 | o
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Venfre Tribes v. Umtec? State.\: Dockets 279-C and 250-A,
. 32 Ind. Cl. Comm. 65 (1973), and case spited therei S:oux
7 Tribe v. United Statés;, Docket 114 et al 12 Ind,
541 ( (1963)." After defendant has filed 1ts accounti
amendments to plaintiff’s petition are tBusRy W longer .
necessary. Ft. Peck Indians v. United Stazes Doeket 184,
. 34 Ind. Cl. Comm. 24, 55 (1974). :

' The appropriate procedure is for plaintiff to file-amended
. or supplemental exceptions to defendant’s gccounting re-
- port, or to ‘move for a supplemental accounting. See, e.g.,
Siouz Tribe v. United States, Docket 119, 34 Ind. Ct. Comm.
230 @974) (discussions of exceptions N3, 3 and No. 13);
Blackfeet and Gros ‘Venire Tribes, supra, at 67. Plaintiff
has already indicated its intention of ﬁhng supplemental
exceptions to the accounting. We therefore will deny plaix-
tiff’s motion.- We further discuss below, the matter of sup-
p¥emental secountmgs

-

- . Plaintiff's Kcﬁon for M-IS&S Aeeaunﬁng

Finally, piamtx‘ requests an amendment which would
contain a request for a supplemental accounting in all three
dockets from August 13, 1946, to date. As we have noted
above, such a motion is not now appropriate.

'Furthermore this question was raised hy plaintiff pre-
— viously herein, and has been discussed and disposed of by
 the Commission. See 31 Ind. CL. Comm. gt 53. As we stated
there, the United States.will be order to rupplgment its
accounting heyond August 13, 1946, only after it has been
disclosed that defendant was gmilty of pre-1946 wrong-

doings }Vhf{:h continued after ﬂ{:tl date.

e For the above reasons plaintiff”’s motion to amend the
petztmns in all three dockets so that they inelude requests
for an acconnting from August 13 1()46 to date will be
A denied withopt prejudice.
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- . Fn:un Pxoeudingl
Defendant has ineluded in its response to plaxntxff’s mo-
tion a request that plaintiff be preciuded from filing further

. exceptions %o the accounging report. Defendant apparently

-~

has in mind a motion filed by plaintiff on December 17, 1973,

. which requested six months to file supplemental exeeﬁtxons

None have yet been filed.

Since present counsel for plmntxff now has had adequate

time to become familiar with these dockets and the appliea-

ble law, he should be able to act promptly. We will therefore
grant plaintiff until February | 19, 1975, within which to file
any amended or supplementsl exceptions to defendant’
accounting report.

Plaintiff’s claims 1 through 6, and claim 8, in Docket 69
are not accounting matters and they therefore will be sep-

arated from the consolidated accountirg claims in Dockets
69, 299 and 353. S e -

/87 Jerome K. KUYKENDALL
Jerome K. Kuykendall, Chairman
We concur: c

/s/ JouN T. VANCE
. John T. Vance, Commissioner

L .

/s/ Ricarn W. YARBOROUGH
Riehard W. Yarborough, Commissioner

/8/ MarGareT H. Pigrce
Margaret H. Pierce, Commissioner
]

-

/8/ BrantLEY BLuk
Brantley Blue, Commissioner

L3



APPENDIX G r

IN THE U‘Nnjb:n STATKS COURT OF cﬁuﬁ

_TriaL Division . . i )
o No. 69
. (Claims 1 through & and Claim 8} : _
S (Ligbility Claimsy - -~ i ‘
- (Filed January 23, 1978) | o

THE Navaio TriBE oF Innjuns o

P . . * f
Y.

.

Thg UNrgep StaTes
s

Indians; relation back of petition amendments to
" avoid statute of limitations bar; estoppel through
treaty violations by tribe; trespass of aboriginal N
lands; fair and honorable dealings coverage’ spe- '
cificity requirements for petition; fiduciary rela- :
~tionship; individual versus tribal claims; lack of .,
] Jurisdietion to invalidate treaty; jurisdiction to re-
vise treaty; educational breach of treaty; prior
N adjudication as to mineral resources; facilities
breach of treaty; Act restricted to monetary relief,

- A William C. Schaab, attorney of record, for plaintiff. Rod-
' ney, Dickason, Sloan, Akin & Robb, P.A., of counsel. : S

Dean K. Dunsmore, with whom was Ass;’stant Attorney
General Peter R. Taft, for defendant.
x

]




Opinion on Motion to Dismiss or {6z More Definite Statement ®

BerNsanrpT, Trial }udge: All briefs on the defendant’s
combined mthon were filed with the Indian Ciaims Com-
mission and“were pending without ruling when jurisdiction
of the case was transferred to the Court of Claims on De-
cember 29, 1976, pursuant to Pub. L. 94465 (90 Stat. 1990).
Upon transfer to the court the case was assigned to the
trial division for initial action, and by it referred to the
above trial judge before whom the motion now awaits
ruling.

The dual purpose motion is addressed to the Second
Amended Petitiop filed April 12, 1976. In the introduetion
of its specific responses thereto, the plaintiff contends that
the defendant’s motion is dilatory and proscribed by the
Commission's General Rules of Procedure (GRP) 6(c)
providing that “Demurrers, pleas, and exceptions for in-
sufficiency of a pleading shall not he used.” The plaintiff
submits that the defendant should first file its answer to
the petition and thereafter test out matters of sufficiency
of pleadings hy means of a motion for summary judgment.
In the discussion which follows the Rules of this court shall
control as it is the current forum, although in respects here
relevant our Rules. the GRP, and the Federa! Rules of Civil
Erocedure (FRUP) are identical.

ig reply to the plaintiff’s response the defendant con:
tends that GRP 6.e), counterpart of our Rule 31(b) and
FRCP 7(ce), is not applicable, and that the defendant’s mo-
tion is not dxlatnr)

Our Rule 31(h), copied from FRCP 7(c), is not appli-
cable. FRCP 7(c) (and by analogy our Rule 31(b)), was
designed to abolish preexisting technieal rules by which
certain defenses were formerly raised. Our Rule 38(b)
(paralleling FRCY 12(b) and (RP 11(b)) permits certain

*® The opinion and conclusion of law are submitted pursuant to
Rule 54(a). The necessary facts are stated in the opinion,
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defenses to be made by motion filed prior to the filing of
an answer, including lack of jurisdiction over the subjeet
matter and failure to state a cause of action for which relief
ean he granted. Our Rule 38(e), mirroring FRCT 12(e)
and GRP 1i(p), permits a pleader to move for s more
definite statement of an ambiguous or vague antecedent
pleading so that a suitable response may be framed.

From the standpoint of the rules, therefore, the fact
that no answer hasz yet heen filed to plaintifi’'s Second
Amended Petition presents no technical bar to the filing of
defendant's motion, provided the motion itself is not dila-
tory, which the plaintiff maintains but the circumstances
negate. As originally filed in 1950 the petition contained
eight claims. By permission of the Commission no answer
-was filed due to the intervention of accounting procedures,
a protracted siege of motions, a deferred intention to file
an Amended Petition, and finally the filing on Oectober 1,
1969, of a First Amended Petition which withdrew the
prayers for relief in all of the original eight claims exeept
the accounting eclaim. Defendant answered. the First
Amended Petition promptly on November 4, 1869, New
counsel for plaintiff was permitted on January 23, 1975,
over ohjectiongof defendant, to file a Second Amended
Petition “reformulating” the previously withdrawn non-
accounting claims First through Sixth (35 Ind: Cl. Comm.
307 (1975)). The Second Amended Petition itself was not
filed until April 12, 1975, due to much intervening activity
in the case, including the defendant’s motion of April 1,
1975, to the Commission far certification of tlis issue to
this court, which was denied by the Commission’y order of
July 9, 1975. (36 Ind. Cl. Comm. 215 (1975).) Instead of
filing an answer to the Second Amended Petition the defen-
dant ¢lected to file its present Enatiun on June 3, 1976.

The plaintiff alleges that the pending motion is defen-
dant’s first effort to attack the legal sufliciency of non-
accounting claims First through Sixth, and the Eighth

¢
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Claim, which were made in the original petition and are
resurrected in the Second Amended Petition, after a 5%
year absence, but the record shows otherwise. On July 9,
1963, the defendant challenged’ the sufliciency of the non-
accounting claims in a motion to sever or dismiss them but,
after plaintiff’s motion for an extension of time to respond,
the - C'omnmission on August 23, 1863, denied defendant's
motion without prejudice to its later refiling. The 27-year
voyage of the case from there to here has been protracted
but not quiescent. A glance at the voluminous docket en-
tries, and the mounting pile of pleadings does not indicate
that defendant has been dilatory in restating in its present
motion a challenge to legal sufficiency whose gist was raised
before but deferred.

Overview of Pleadings

At the opening of each of the seven claims following the
First Claim in the Second Amended Petition (hereafter
constantly termed “the petition”) the plaintiff formally re-
states and reaffirins by reference all of the allegations in
the paragraphs supporting each of the preceding claims,
but not of course the prayers for relief in those preceding
claigns, with one exception. While each numbered eclaim in
the petition has at the top a parenthetical title ostensibly
denominating the scope of the particular claim (the titles
are summarized in a table of contents accompanying the
petition), in actuality there is much duplicatidmgnd oyer-
- lapping of allegations in the successive claims. Some of the
claims pray for relief which infringes on the relief de-
manded or available in docket 229 (still pending before the
Commission and involving alleged undercompensation for
aboriginal lands ceded by plaintiff to the United States
under the Treaty of 1868), or to be dealt with separate}y
in the aceountmg claims now before the court in dockets
299, 353,"and the Seventh Claim of docket 69, The extent
of overlap and duplication with docket 229 and with the
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separated accounting claims, (dockets 299, 353, and the
Seventh (laim of doeket 69) will be discussed in consider-
ing the defendant's motion to dismiss particeular elaims on
that ground. i . »

The eight elaims in the petition collectively allege about
seven major causes of action involving alleged violations
of plaintifi’s 1850 and 1868 treaties,' titie to aboriginal and
reservation lands under the 1850 Treaty and reservation
lands under the 1868 Treaty, coerced negotiation of 1868
Treaty, mistreatment of the Indians in violation of fair and
yhonorable dealings and guardianship standards in various
ways (sanctioned or encouraged trespassing by third par-
ties, denial of guarantees relating to edueation, health, and
weivare, removal of minerals, agricultural assistance, breach
of treaty obligation to construet facilities, breach of alleged
agreement to return-homelands as compensation for scout
services rendered in 1886 War against the Apaches, damage
to agricultural and-grazing land), and the demand in the
Seventh Claim for aceounting. The First through Sixth
Claims are the vital elaims to consiler at this time, since the
Seventh Claim relating to accounting is to he separately
considered with the acconnting elaims constituting dockets
299 and 303 (also before the court on transfer fromn the
Commission) ; the Kighth Claim was purportedly dismissed
by the (‘ommmission yet physically reappears in the latest
petition without (‘ommission permission heing visibly re-
quested.” However, some mention will be made of the Sev-

" Treaty of September 9 1849, 9 Stat. 974, 2 Kappler 583,
ratified September 24, 1850 (hereafter ** Treaty of 1850'"). Treaty
of June 1. 1868, 15 Stat. 667, ¢ Kappler 1015, ratified July 25,
1868 (hereafter *‘Treaty of 1868"").

“In the discussion under Part XVIII of defendant’s motion,
infra, which moves the dismissal of plaintiff’s Eighth Claim, we
discuss in detail the coufusing procedural posture of the Eighth
Claim. which survives in the petition due to the Commission’s
grautuitous ruling (36 Ind. Cl. Comm. 108 (1975)), despite the
plaint:ff 's apparent abkndonment.

1ng
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enth and Kighth C4iwus in this opinion to the extent they
are addressed by tic defendant’s motion.

Some of the series of eightcen roman numeral Parts of
defendant's iotion to dismiss present several separate
grounds for the dismissal of each or parts of each of the
eight elaims in the petition. Thus, Part I of defendant’s
motion seeks dismissal of all seven non-aceounting claims
for procedural reasons. Parts 11 through TV seek dismissal
or a more definite statement as to the First Claim. Parts V
through VII are addressed to the Second Claim, Parts VIII
and TX to the Third Claim, Parts X and XTI to the Fourth
(laim, Parts XTI through XIV to the Fifth Claim, Parts
XV and XVTI to the Sixth Claim, Part XVII to the Seventh
(laim, and Part XVIII to the Eighth Claim. There are
collectively about eighteen grounds urged for dismissal,
but no useful purpose would be served by deseribing them
in general terms at this point since they will be explained
in detail as each Part of defendant’s motion unfolds.

Part 1

In Part T of its motion the defendant requests dismissal
of all but the Seveath Claim of plaintiff’s petition beeause
the other claims were voluntarily withdrawn from the orig-
inal petition by the First Amended Petition and then, with
sanction of the Commission, by its order of January 23,
1975 (35 Tud. Cl. Comm. 315), real)eged in the latest peti-
tion as previously noted. Defendant elaims that they are
harred by the applicable statute of limitations, 25 U.S.C.
§ 70k, which requires such claims to be filed by August 13,
1951. To this extent the motion filed June 3, 1976, consti-
tutes, in effect, defendant’s helated motion for reconsidera-
tion by the Commission of its order of January 23, 1975,
supra. The plaintiff responds that GRP 33(a) precludes a
motion for rehearing filed hevond the 30 days allowed in
that rule. GRP 33(a) is directed to rehearing of the Com-
mission's “conclusions on its findings of fact”, and thus does
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rot literally apply to a ruling on a question of law such as
propriety of permitting petition amendments to reallege
previously withdrawn claims that might otherwise be timne-
barred. However, GRI> 33(b) applies to rehearing on errors
of law, and it clearly makes defendant’s motion untimely.

Despite that fact, we shall explore the grounds. The rea-
sons given by the Commission for permitting reinstatement
of the withdrawn claims were two: (1) the First Amended
Petition withdrew only the prayers for gelief and left stand-
ing the factual averments supporting the withdrawn pray-
ers; (2) the Seventh Claim relating to accounting, which
was left undisturbed in the First Amended Petition, for-
mally restated and reaffirmed the allegations of fact in the
other claims in the original petition. Hence, ruled the Com-
mission, *“sinee plaintiff’s proposed reformulated claims
[in the latest petition] are based on allegations of fact
which have never heen withdrawn, we will grant plaintiff’s
motion of July 1, 1974, to amend the petition.” This despite
the earlier recognmition by the (‘ommission that all non-
accounting elaims First through Sixth, and the Eighth had
been withdrawn, 31 Tud. ClL Conun. 40, 41 (1973):

At the request of the trial judge for clarification, the
parties have filed supplemental briefs as to Part I of De-
fendant's Motion to Dismiss, in whieh the circumstances of
the withdrawal and later reinstatement of the non-account-
ing claims are explored and authorities are cited to support
competing views as to the validity of the Commission's au-
thorization for the reinstatement of the withdrawn claims
by allowing the filing of the latest petition.

The following facts are stated by plaintiff: The resigna-
tion of plaintiff’s original counsel (Mr. Littell) on February
20, 1967, was followed on November 14, 1967, by the filing of
defendant’s motion to require plaintiff to break down the
original petition into separate petitions so as to provide
greater specificity in deseribing the claims or, in the alter-
native, to dismiss the petition. At that time plaintiff had no
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counsel and did not have new counsel to succeed Mr. Littell
until. on or about November 21, 1968, when Harold Mott,
Esquire, was engaged under contract as plaintiff’s counsel.
In the meantime defendant filed on March 11, 1968, a motion
to dismiss for failure to prosecute which, at the instance of
Mr. Mott, was denied by Commission erder of December 23,
1968. Mr. Mott sought . 1 extension of time to respond to
defendant’s motion of November 14, 1967, and was on De-
cember 23, 1968, given until September 30, 1969, to file an
amended petition, which was the request made by him in
his opposition to defendant’s motion to dismiss for want of
proseeution. Dt

For reasons which are not entirely clear, but allegedly
related to Mr. Mott's inability to obtain access to Mr. Lit-
tell's records, plus the pressure of time and dearth of ve-
sources, instead of making the claims of the original peti-
tion more specific by dividing them into separate petitions
as defendant had requested, or in some other fashion, Mr.
Mott on October 1, 1964, filed a First Amended Petition
which withdrew the prayers for relief in all non-accounting
claims First through Sixth, and the Eighth, in the original
petition. With this the defendant aliowed its motion of
November 14, 1967, to lapse without action, as though moot,
which indeed it seemned to be at that juncture.

Neither the reason nor authorization for Mr. Mott’s ae-
tion in withdrawing all non-aceounting claims is explained
in the record. Speculatively, in part it may have been due
to Mr. Mott's realization that the major demands for relief
in docket 69 duplicated demands in docket 229. (Docket 229
has been retained by the Indian Claims Commission and is
in the coneluding phases of determination.) According to
the (Commission (35 Ind. CL Comm. 307 (1975)), the record
does not indicate whether Mr. Mott had met the require-
ment of his attorney contraet with the tribe that any adjust-
ment of its elaim by counsel (such as voluntary withdrawal
of previously pleaded claims) would be subject to tribal
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approval. The defendant had full notice of Mr. Mott’s
contract with the tribe, and thus is charged with knowledge
of the extent or absence of his authority thereunder to with-
draw claims without tribal approval. From this the plain-
tiff contends that defendant is estopped from relying on
the acts of an agent (Mr. Mott) in withdrawing claims
without tribal approval when it (the defendant) knew that
the acts were beyond the scope of Mr. Mott's agency powers,
if in fact they were.

The defendant contends that the Commission erroneously
permitted the reassertion of the withdrawn claims by the
piaintiff filing a Second Amended Petition long after the
claims had been barred by the statute of limitations expir-
ing August 13, 1951, per 25 U.S.C. § 70k. In its Supplemen-
tal Response the plaintiff relies on the recognized policy of
liberality in permitting amendments to petitions under the
Indians Claims Commission Aet, citing United States v.
Lower Stouzx Indian Community in Minn., 207 Ct, Cl. 492,
519 F. 2d 1378 (1975). There the court upheld the Commis-
sion in allowing an amendment adding to a petition claims
for the taking of land to a claim for a general accounting,
even after a stipulation of settlement as to all claims except
the accounting claim had been entered into. The court’s
action was based upon GRP 13(e) which, consistent with
the statute, “requires the test of notice if circumvention of
a time limitation is to be permitted on the theory of rela-
tion back. In fact ,the rule defines that notice, permitting
‘relation bask’, is present only if the amendment arcse out
of the same ‘conduet, transaction, or oeccurrence’ as pre-
sented in the original pleadings.” Id., at 503. The court felt
that the original petition provided the requisite notice of
the enlarged claim. See also Snoqualmie Tribe of Indians v.
United States, 178 Ct. CL 570, 372 F.,2d 951 (1967), United
States v. Northern Paiute Nation, 183 Ct. Cl. 321, 393 F. 2d
786 (1968), and United States v. Northern Paiute Nation,
203 Cie ClL 468, 480 F. 2d 954 (1974). In the Snogualmie

113

29680 O— R4 —R



110

o~

case the court held that the term “presented” in the limita-
tion statute, 25 U.S.C. § 70k, “should be read liberally to
permit an amended pleading to relate back where there is
sufficient notice.” In the two Northern Paiute cases the
court allowed second and third amendments to the petition
to add additional land to the claim ared and to demand
compensation for the removal of resources: If on the prin-
~ipal of relation back o new party and a new cause of action
can he introduced in a case by amendment after expiration
of the statutory period forythe filing of claims, as in the
Snoqualmie and Paiute cases, there is less reason to deny
the revival of original claims that were previously disimissed
under the circumstances desecribed in the present case. This
is particularly true where, as here, certain of the realleged
claims may he intimately related to the subject matter of
extant elaims for aceounting still in process, and to some
extent to the claims in docket 229 pending before the Com-
mission, thus providing the requisite notice to meet the re-
lation back prineipal in GRP 13(c). No real disadvantage
to the defendant can be seen in permitting the amendments
to survive for the reasons assigned in Part I of the motion.

Part T of the defendant’s motion for dismissal is denied
on the merits, and not merely because it is untimely.
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BEFORE THE INDIAN CLAIMS COMMISSION

r

Na. 69

Trr Navaso Tring or INpiaks, Petitioner

v.
The UNited Stares or Amenica, Defendant
First Amended Petition

To The Honorable Commissioners
Of The ludian Claims Commission;

The petition is nmended by deleting paragraphs 10, 16,
19, 21, 23, 25 und 29, thereby withdrawing from considers-
tion herein the first, second, third, fourth, fifth, sixth apd

eighth claims.
Res;mctfu!!y submitted,

/8/ Haroin ¥, Morr
" Harold K. Mott _
First Nationnl Bank Bldg. ~—Fast
Suite 34

3 ) 5301 C‘entral Avenue, N.K,

Albuquerque, New Mexico 87108

Claims Atlorsey,
Navajo Tribe of Indiens
Altorwey of Record
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b, Reports, Within twelve (12) months of the date of this
eontract, the Avrorxey shall furnish a written report to the
Trine and Seewrany upon the status of the claims, setting
forth the anount and naturesof cuch elaim, the issues of
fact and law involved, an assessment of the work completed
and remaining to he done, an estiniate of- the time that will
be required to secure final judgment or other appropriate
disposition, and a program for its prosecutiqn. Such report

shall be supplemented each six (6) months ihmughout the.

term of this contract, ‘.

. Compromeses and Scttlements, Any compromise, set-
~tlement or other adjustinent of the elaims shall be subjeet
to the approval of the Trisk and the Secrrrany.

7. Assignmenis, No assignment of the obligations of this
contract, in whole or in part, and no assignment or encum-

brance of any interest in the compensation to be paid herein

shefll be made without the consent, previonsly obtained, of
thv Tuseand the Seegerany L any sueh assignment or en-
cumbranec in violation of the provisions of this paragraph,
- shatt operate to terminate thig contraet, Tn the event of such
fernunation, no person having any interest in this contract
or in the compensation provided herennder shall be entitled
to any compensgion whatsoever for services rendered sub-
seqiient o the date of termination.
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Y’ August 22,1968

Momonndm fo Contract Files for Navalo Cuu in Dockets
.. Numbered: §9, 229, 259, 353 !
* . .
From: Donald Hyde ' e S R
Mr. Harold K. Mott, General Copusel for méldmjo-'rrihe
: of Mdians, was eleeted Claims Attorney for the Navajo
e  Tribe by the Navajo Tribal Council-on April 25, 1968 and &
: contract of employment between Mr. Mott as such claims
attorney -and the Navajo "'ribe was executed by the parties
, on June 6, 1968, This contract of employment, however, was{
L chsnppmwd by thé Department of the Interjpr. An Assist-
, ~ anf- ey o¥the  Interior advised 3& tt ‘and the
. THDE, Ly letter, of certain amendments that Mr) Mott &nd
the T'ribe conld make that would muke the contract aceept-
able ‘to the Departinent, so Mr. Lovell of the Burean of
Indian Affairs advised the Commission™today (by tele-
phone). Mr. Lovell thought-it might be a matter of a few
wecks before the contraet will be eventually approved (after
appropriate amendments are made in it).

=
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APPENDIX B
IN THE UNITED STATES COURT OF CLAIMS

® ,Nﬂ. (iﬁ 'y
Tre Navazo Twrise or INpiaNs

~

~ ‘ V.

Lur Unitep “S"I’ATI-:S
Before Friepman, Chief Judne, Cowrn, Semior Judge,

and Ssuiru, Judye, :
. Order

The plaintiff has filed a metion for clarification of our
opinion of June 13, 1979, in which we dismissed claims 1
through 6 and claim 8. In so.doing, we stated that “This
dismissal is without prejudice to the plaintiff's assertion
of uny of these elaims in other dockets involving the plain.-
tiff if those elsims in faet dre present in those doekets.”
{I“ootnote 1), Pluintiff now asserts that in tliis footnote we
contemplated the possibility that the dismissed elkims still
might be asserted as part of elaim 7 in doéket’ No. 69, a
general aceounting elaim that has been consolidated with
the aceounting elaims in docket Nos. 299 and 253, and
which therefore was not hefore us. :

Plaintiff is mistaken. Footnote 1 was intended to make

E

cloar that despite the dismissal of elaims 1 through G and .

claim 8, those elajms could be asserted in the other.pending
dockets (Nox, 229,209 and 353) if in fact they “are present
- int those dockets.” The determination whether the dismissed
elaims are so present is a matter for the trial judge. Ob-
viously, we would nog have dismbssed claims 1 through 6 and
claim 8 in docket No. 69 if we had contentplatod that all of
those claims eould be fully pressed under cldim 7 in that
docket. To the contrary, we held that plaintiff's previons

4
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THE JICARILLA APACHE TRISE“CF
THE JICARTLLA APACHE DINDIAN
RESERVATION, NEW MEXICO,

7 Petitioner,
.'-

THE INITED STATES OF AMERICA,

€
-

THE PUEBLO OF SAN ILDEFONSC
ET AL,
: Petitioners,

.
THS UNITED 3TATES OF AMERICQA,

£

Defendant.

THE PUESLO OF SANTO DGMINGO,
Petitionar,
Ve
THE UNITED STATES CF AMIRIGA,
Defendant,

THE PEEBLO OF SANTA CLARA,
Petitioner,
Ve
THE UNITED STATES OF AMERICA,

Defendant,

Respondent. .

exsmorr__ (O

»eFORE THE INDIAN CLAIMS COMMISSION

M Dol s P Pl Pl Vo sl Pl Mt Tt B W Vgl Wi St Vs Wl e A e N L L N . .

Dockat s@e 22& .

-

Docket No. 354 .

Dacket NQ. 355

Docket No, 156
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THE PUERIQ OF TACS,

)
)
Petiticner, )

_ ) Decket Kec. 357
Y. g
. TRE UNITED STATES OF AMERICA, )
)
Defandant. )
THE PUEBLO OF NAMZE, ;
& Petitionar, )

‘ %) Docket No. 358

Y. g .

THS UNITED STATES OF AMIRICA, ;
‘ Dafandant. )

r

MOTION TC VACATE STIPULATIONS

Comes nov the defendant, by {ts Assistant Attorney General,
md. moves this Commission for an order vacating and striidng frem
the record in ths above-antitled ca;ea, the stipulations filed by

the petitd:ener i{n Docket No. 22A on May L, 1959. This mc*ion is

; made on the following grounds:

H 1. Said stipulations diminish the aboriginal claim of the
Jicarilla Apaches as set forth in the amended petition on fils in‘
Docket No. 22A. Q
2. The petitioner in Docket No. 22A has presented evidence,

~

by expert testimory, which purports to show the exclusive use and
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“le

occupancy by the Jicarilla Apaches of the areas which said stipu-
lations now purpert to relinquish to other Indian claiments,.

3. The ssid stipulations, deirg an attempt to adjust &
claim alleged and purportedly preved by the Jicarilla Apachur,
cannot be adjusted without the consert of the Commiasioner ‘of
Indian Affairs and the Jicarilla Apsche Tribal Council.

4. That the petitioner, during the first hearing in this case,
specifically stated that it claimed the areas which it now seeks to
relinquisy, (Tr. 560).

In Aupport of this matien defendant statas:

1. That vy hi: contract with the Jicw~illa Apache Tribe of the
Jicarilla Apache Indian Reservation, New Muxico, the attormey for -
said triba i3 prohibited from making any adjustment of any claim
pendirg on behalf of the tribe without the approval of the Commissioner
of Indian Affairs. :

2, That 4t appears that the stipulations filed on May L, 1359
with the Commissicn are an attempt to make an adjustment of the claim
of the Jicartlla Apache Tribe without the appreval of the Commissioner
of Indian Affairs.

3, That such an attempt on the part of the attorney for the
Jicarilla Apache Tride is an act outside the scope of his employment
as mors fully appears from his contract of employment on file with

the Ccmmission,
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L. That neicher tnis>icmmizsion nor any court has the power
to enlerge the scope of the atiormey's employment without the
censen® of the vicarilla Apache Tribe and the Cormissioner of Indian
affairs,

5. That the stipulations filed on May 4, 1959 purport to do
something wrach the Jicarilla Apache attorney {s expressly, by nis
contract, prohibited from deing withcut the consent of the
ommseicner ¢f Ind!an Affairs and the Jicarilla Apache Tribe,

5. That the consent of the Cammissiener of Indian Affairs and
the Jicarrlla ‘sache Iribe not having been given, tie said stipu-
latiens are 3 nullity and showld be expunged from the record in these
cases. .

7. Jat the letter of the atiorney fTor the petitioner in
Locket o, IV, tirenumitiing the said stipulaticns, states that
sa1d stizulations are based on the best evidence available to the
respective cliimants, {neluding the Jicarilla Apache Tribe.

3. et heretofore and during the week of Cecesber 1, 1953, a
sartial heamng was held cn the Jicarilla‘Apache claim and at such
Neering Lne petitioner of lered the testimony of two expert witnesses,
nately .r liert b ihonas, iHisterian, ana Ir, Frank C, Hibben,
‘nthropolcgist.

?. Thot both Ora. Thomas and Kibben testified that the,
«icarillus ciiunied »nd sxclusively used the areas which the said

stipulations now ~“tempt to relinquish to the clsimants in Dockets

ot

s kol

>z
Y
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Nos. 35k, 353, 356, 357 and 353.

10. That the attornsy for the petitiomer in Docket No. 22A
{s repudiating the testimony of his own experts given at the
hearings of Decembter 1~5, 1958 when he states that ‘s # « the
best evidonce avallable % « ¢ =9 3hows that his own experta’
testimony &3 not to be relied upon.

11. That the acticn of ths attorney for the pe't.itiemr in
Docket No. 22A, in repudiating the testimony of his own experts,
should certainly be carefully considered by ‘the Cormzission befors
allowing stipulations, which in essencs repudiate such testimony,
to remain in the record of these cases,

AHEREFCRE, defendant requestas:

1. That the Cormrasion enter an order directing the stipulations
f{led by the petitioner in Docket No, 22A on May L, 1959 be expunged
and stricken from the record in these cases,

2. That pursuant to Section 22(a) of the Commission's Rules of

Procedurs, an cral hearing be held hereon.
r

Respectiully sutmitled,

PERRY #. MORTON
Assistant Attormey General

#lliam H. Lundin
Attorney
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I hen‘by certify that on the / 3 day of May, 1959
one (1) copy of the above and foregeing motion was mailed to

sach of the attorneys of record in the above-captioned cases

as follows:
Docket No. 22A Guy Martin, Esquire .
916 - 17t¢h Smt‘ Ne 'J.
N’n:!ﬂ.ngton 6, B. CQ
Dockets Nos. 384, Darwin P, Kingsley, Jr., Eaq.
355, 356, 357 and 230 Park Avenue
358 New York 17, New York

will{am H. Lundin
Attorney
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EXHIBIT, Q' !
%{sz&faw ERPORE THE RDIAN CLATMS COMISSIN

TEE JICARILIA APACHS TRIBE OF }
THE JICARILIA APACHE IND=AN
RESERVAZION, NEW KEXICO,.
. MMc, N
. "Docket ¥o. 22-4
THEE UNITED STATES Q¥ ANTRICA, %

. Dafendant.

THE PUZBLIC CF TACS,
Petitianar,
T m‘ Ec. m; t

THE UNITED STATES OF AMFRICA,
Dcfnnﬁ;m.

L e e o d

TRDER AFFROVIG STIPUIATION

Caming an for considerstion the Stipulation betwsen the attorners
of the parties to 4he above mabered and sntitled causes £iled barsin
oo Moy L, 1959, which Stipalation has bees spproved by the Camissianer
of Indian ALS . a1 shovn by letter dated July 10, 1959, sddressed to
Mactis asd Bart, ittornays st Law, (copy of which £s filed with this
Comission); and the Commizaion delng of ths cpinfon that sald Stipulatien
shonld be spproveds

IY IS SERFEY CROYREID AND DAXICTID that sald Stipwlaticn be filed as
s part of the record in the csuses and that sace be acd it s
baraby in all things allowed spprovad.

Dated at Washisgton, D C., this 213t  day of fly, 1959.

Sdgar B Witt
Tl TS aaionar

. M, Bolt
‘Arsocdale Lamtlasionar
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as followss

> ‘ Ramt Eopm Yy o 5Tl T35
,S}C‘uﬁ‘d&.“_ 5 5z 55
1%

Tt 1s baredy atipulated and agreed detwsen the Jiesrilla iesche Tribe
of the Jtoartlla Apache Tnciss Reservatisa, Kew Yexice, Fetitieser in
Docket Ko.22h and the Pusblo of Sante Domingo, Fetitiomer im Cocked IS5,

(a) thut the northers deunder line of the lead alaiw asserted by
the Pueblo of Sante Dumings 4n Coskat B ix dafined in relevant part

the lins of 206935 W, .
Mmtmommmmmu.rm;mammm
by the Muablo be dafined 40 relevait pert as followss
Trex & paint msar 359207 N, 106°20F ¥ southeantarly to a
point near 35516t ¥, 10£C12020° W, tocedtstely north of Coldes,
thence northeastarly to s poist near ISC280X0F X, 10698t v, .
It 48 further stipulated and agreed that the Jicarilla Apache m&
of the Jicarilla ipsche Indian Reservaticn disclaixs any area Iying
immedistely south af the line dafioed wnder (s) and fmmaciately porth amd
vest of the lire defined tier (b) sad that the Meshlo of Santo Demingo
disclaims any srag lySug morth of the dafined 1ine woder (s) and south
and sast of the line defined mder (D) or axy other aress still clatned
by Fetitfoders &n Ddeket Xo. 2/A and 1¢ 45 further agreed that coples of this
stipalxtion shall da filed in Dockets Soa. 224 snd 35Y, respectively,
s/ CGUY MARTIN
T XARTIN
Attorngy fwr Petdtioners in Mockat Ko, 224

s/ DARNIN ETWOSLIY, Jn.
Attorngy forr Petitioner ¢n Docket Mo, 355
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UNITYD STATES
CFPARDONT N YT INTIION
4 Baresu of Indian Affairs
Vashtngton 2¥, D. C.

-

Martin sd Bart
Attomeys at Law
Barr Building
Vashingtor £, D, C.

Ogntlemant

This respends to your letters of June 3 and 23, con-
carming the adfustent of claline of the Jicarilla Apsche Trite
involy=d 1nn Docket 22-A tefore the Indtan Ciains Comxission.

n ymur 1stter of June 3, yom stated that the area
clained My ‘he flcarillas covers sporadrately 6,000,000 scres of
lard and tha’ certetin other trides in thelr petitions (iled before
the Corevission 21leped that cartain porcdens of ‘hese lands were
1 ghtfilly thefrs elther by sxclustive use and occupancy or Y-
virtue of title grEnted Oy trwaty. Seversl of these ocverlapring
clains will have to de dectidad v the Comissien on the dasis of
svidence sutmitted defore 1t. You state, Fowewar, that Mye
relatively =all tracts of land within the larrer tearrttory have
bemn clai~ad by zaricus Tusdlos. The tracts are {ndicated ot a
nep which was enclo-ed with your lottdr. The Pusblos have taen
‘oined as rarties in Docket 22-A for the purposs of conxicerings
these overlapping claims, ' ,

13 -

Your letter of June 3 also advient that the attorners
for both the Jlcartlla Apache Tride end the Pushlos have Nully
mnsidored 21l the facts partaining to these overlapping areas and
that you have mutually resched cartain conclustons whick are

. desvad to he in the Dest fntarest of Doth proups. These conclu-

sions havw been evbodied in fMye stirvlstions betvesn the Muedlos
ard the Jicarilla Apache Tride, wbered- tha oripinsl claim of the
said Apache Tride has Deer redefined g0 that certain =msll sress
are releazed o0 the Puedlos. Cories of the sti-ulations peccom-
paniad your letter. The stipulations were fled with the Indian
Clatms Corrvissimm, but the lowrrment moved to vecate seid
stipulations on the theory that the attorneys for the Jicarills
Apaches ar= rrohitited by their attornay contrect from waking
axy caproviss, settlenent or sdivatment of any clatm of the

26N O— 89
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¢rite. The Indtan Claivs Corwrissicn requestad that you subwit the
stipulations for the Commissioner’s spproval. .

The vortion of the attormsy contrset in estion readss

*Corprowi 2@ The fadd Attcrooer 3hall make No oompremide,
settlement, or sdiustment of any claim pending on dehqlf of
the Tride, or that way Me bdrought undmr thix contracty nor
\ shall the Attorney agree %0 & terrdination of any clxims
procestire at sn {~tar~adiats stage without the srproval of
the Coerissicner of Intian Aflairs.* :

In concluding your letter of Jure 3, you stated your hellef
thxet £¢ €9 (n the bmat (ntgrent of the Jicarills fpache Tride to
axecute the stimmlations so that you nay he srablesd to procead with
the case vithout‘this slcmant of conflict whifchotherwise nxy dalsy
the proceedings for sevarsl years.

t Th your istter of .hme 23 and &t & conferwnca of the same
date {n tha of“ex of the Daputy Soldciter for this Nepartuant, you
indfcated the Tubstantive reascns why you hagve cennluded that the
beundaries of the Jiearillas! cladws sheuld he redefirad in
aceordunce wi‘h the stipuletions. Dast~ally, thease are that ressarch
mde atter ~{liny the retition in Dochet 204 Asclosed that the
Jicartilas hawm ro evidance vhich <can rearonably ke avpactad %0
orevail over thae avidence of vse and occupancy which tha Puoblos

cxn show for the ralatively seall avess whtch ther clain within tha
aporxi=atel™ 16,700, M0 geras clxiwed v Lha Jirartlless. Tha
gssortate sttormey of *he attomey emloynd by the Pusdles {n a
lattar:“atad June 23 has substantiatad yours infar-ation as %o the
rature of *he svidence of nsa and ocoman~r ¥htsh the Puehlos herae,

Yror 1attar of Jure 23 was acommaniad > g sta%arant
signed s thes rarsons clai~irg to constitute & malnrity of the
Peacutive Covvittae of the Jicarilla Avacha Tritha., Tha statewant
4% to tha affact that the mirmery Mawm discimnyy the stimula“Spns
vith you rni are sat{sfied that thav arw in ke host {rtarmst of
the trila. ha . cirmers approva the evebution end ffling o the

. stirulaticns tn Docket 22-A. Yeu astate {n Jour latler that a
formal reenluticon soprovine tha stirulations cn the part of the
tribe itseis vill ™ formarved {n the near futurs,

fn the baxis of the foregoing information. we Mave no
obiactinn to the modi fication of the Jicarillas! clxin in Docket 22-3,
as provided 4n the stipulatioens encloded with your letter of June J.

! Stncarely yours,

s/ Thomas M. Retd
Assistant Corwisxioner”

e
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THZD IO ML 22 SHZTRDAZ OF

THI JISANILLA 4P CES INELLM
RISIRVATION, Ni/ MEXICO,

Fetiticaer,

Docket Na. 224

-
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. THZ UNITID STATES CF AMAERUICA,
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THL UNITED 2TATIS CF AMERICS, .
* Defandaut

THZ PULBLOCY JANTA CLARA,
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to vacats stipulations filed May ¢, 1959, 7 “

»
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. ;
THI PUZ3LQ CF TaCS, } ‘¢
. ) ‘ t
‘Petitiorer, ) . §
} : i
v. } Docket No. 357 g
. . ) |
THE UNITZID STATES OF AMZRICA, } §
} ¢
' Dsfandant. y® * §
THE PUEBLO CF NAMSE, ° ) 4
Petiticner, ) i
e ] ‘ -~ . ;
£ )
THE UNITED STATES OF AMERICA, ) ‘E
) i
Defendant. y oo . .
‘ ‘ / §
. ¢
L ‘ ¢ !
RESPONSZ OF PETITIONZRS, THE JICARILLA ) ;
APACHS TRISL, TC DEFENDANTS MCTICN TO A
© VACATE STIPULATICNS® ) §
. »
Petitioner, the Jicarilla Apache Tribe, by its attoroeys i
moves this Commission for «n order lésnying in full Defenfants motion ‘ é :
: {

i. Confereaces wiih altorneys for the Fueblo tribes indicated
that thers is & roasonabie doubt as to the exclusivanass of the Jicarilia's
use and occupancy of the lands to which the stipulations involived here
relate. It abould de noted thas the Pusblos were an agricultura] tribe o

as contrasted with the Jicarillas, who were Pm&crs. and an exact deter-

Yt

ok b A

*

mination of their respective boundariaes one hunﬁnd{un liter iz not

D pder-

L]
possible. For this reason the expert testimony on badalfl ef the Jicarillas

o ™. s -

in Docket No.22A, as to these psﬂicn‘far lands in question, necessarily
delineated the boundariss with a broad brush and with an ackaowledgad

lack of precision. .
B 3

2. Tha stipulations in question sffect less than 1% of the t "1}

area of the Jicarilla's claim in Docket No, 224, This is in no ssoee

e . -
:. . € , , . . =N .
Soaewm a . D Y
el e wein, o Q¥ . ) -
¥ . =z
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A .‘,3;‘1' pramiss  mettlemant a2 adjust=ment of the ¢ 1 first, beciuse
that Licguaye r:pphu to : comprsmise, sottlement and djustment of
the anti‘:c claim: and second, bocsude the dimiaation of 1n jres to
which substsntial doubt hiabsen riised is azt 4 compromisse,’ uéth‘?
o33t ar Adjun;:uet but 3 rafinement of the basic claim. Indszed, “this
ia an xfﬂrﬁm..nu ru;an;ibili:y :f ccunsel in their proceedings,
It »as the thought =f tha ;k:iu that the stipulitions would facilitate
dispositisn >f the pr:c:cé&ngn and that they wauld be of 2ssistance to
the Commissiun (n its uldmate ressintion of the basic i sues {nvolved
{o this claim,

3. The Goverrutent's argument wouid le:d (3 o conclusion ’
that Fhe C.:mr;aiui:ner >f Indisn AMfpirs would be required to spprove

4

the Tride's complaint, aay 1meadmancs, uny stigulations madoe in apen
hudrin;l Sufore the Commisatun, or sny aciisn by the attornays waich
kbt reault in the 1o¢s 3f compensatisn for small portiona »f territorsy.
-~ . ~
‘Such inur;,retix:lan it inconsiatant with an ut%.:ra-y's duty to his clisnt.

4. '-’..: res ectfully submrit that the Dafandunt's motisn to atr ike

the stijulitions i» frivolous sad should de summarily denied.

. -

¢
- e - ——— ——— e

Guy Martin
Attorroy for Pestitloners

Ry T. ¥ sy -
Altwrnny

[ . R
13 bedain & 2l s s
W60 O ~B4—~—16 . ’3
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CIRTIFICATI OF SERVICE

1 herady zerti{y that oo the 20tk day of May, 1959
aoe copy <f the above aad {oregoiag Rusponie to Cefsadants
Motion was Jelivered by haad to Willtam H. Lundin, Tepartmant
of Justice, Attorney [or Celendant, and to Carwin P. Kingsley,
Jr, Esq., /23 fichard Cchiffer, Attorney of Racasd in Docket
Nos. 354, 355, 350, 357 and 354.
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NAVAIO TRIBE OF INDIANS v, UNITED STATES

EXHABIT G

981

‘ Cwueps 638 § 25081 (1080}

The NAVAJO TRIBE OF INDIANS
’ ¥
The UNITED STATES.
Nos. &8, 2!? and 353

Urnited States Gourt of Claims,

Ma. 28 TR0
13 i

Tro Lieation under the Indian Clo s
Sor Tion Act wit? ros e ct W0 acrour: ng
clarme of the Navajo tritx, parties sought
rev ¢ of orial judge’s rolings. The Court
of Ciams, Davis, J., held that (1) trial
court properly decided that ceriain claims
shoald I dismissed a8 burred by limitat:ins
and jroperly ruled that dismissed claims
eould not b asseried ax part of general
sroounting glaim, (2} tral judge’s position
on appiaation of fiduciary relationshin to
acer Lrting cisims was projer, (3) trus, re-
Iatior op e tween Goserrment and Na.on
trila greated duty on Gooconment's part 1o
acecunt for it manegement of tribe’s ¢ -
ter, rciading arcrunting for jreceeds of
salcs of fincdamaged timber, (§) tre
coald proxrly reconer T roper treaty ea-
jord toras, (O} tral judge scted within ks
dicretien N ronGruing cortan sulevog e
tion af request for accounting. (6G) nemand
was required for considoration of clam
with respect to Governmant's ohligation to
make tritml funds productive cither by de-
Positing the m in intorest-hearing account or
by amvesting them fratfully, (7) Govern.

“hent's ollycation under 1568 Tresty to pro-
vide education for Navajm lasted for ne
more than gen rears; and (8) other issues
required recanaderation,

Fomrandod

1. United States & 10§

In Indian secounting caces, once plain-
tff has filed exovptions to secounting, sral
judpe should mot muchsnieaily allow de-
fendant to Dile motons to dismiss or W
stnhe, of for mere spetific slats ment, rath.
er. trnal judpe should docide in cach in.
stance, garhaps after pretrial conference,

which ssues raised by exception should de
sent directly t0 trial, as to which insucs the
partia should be directed or permitted W
filr mouons for summary judgment, which
issues should be clarified by further filings
or submissions by plaintiff of defendant
and, if motion to dismiss or for summary
judgment is allowed to be filed, whether
tria} judge or court should iritially decide
that dijunitive motion  Indian Claims
Cammiscon Act, § 1 et seq., 25 USCA
€ 90 et mg

2. United States &=105

Ot -ective i Indiun accoaunting claims
litigation should always be to conclude liti-
gatien as speedily and simp!y as foasible,
without needless or burdensome st~ps or
cenplications  Indian Claims Commission
Act, § 1 et seg, 25 USCA § 70 ot seq.

3 United States &=J05
Thire must be an end to the filing of
exeepin ns 10 existing acreantieg reports in
Irdlar serounting cases. thus, supplemen-
tal Cre)tings fied before judpe must be
the tast  Indian Claime Cormmission Act,
€ 1 o seg, 25 U'SCA & 70 et seg

¢ United States ==]05

In Itigatior. urder Indiar Ciaims Com-
rmirsion Act relating to acccunting claims of
Navajo iribe, trial judge properly dismissed
certain claims and ruled that they could not
he anseried as part of another genersl
accounting claim. Indisn Clsims Commis.
tion Act, § Tet seg, 25 USCA. igﬁet seq.

S Fraud o=358

Esistence vel non of o sduciary rela-
tionship cap be inferred from nature of
transaciion or activity.

& Indians c=g

Where federsi Government takes on oe
ha« control or supervision over Indian tribal
monics or properties, fiduciary relatiomhip
normally exists with resgest to such monies
or properties unless Congress has provided
otherwise, even though nothing ix said ex-
pressiy in authoriring or underlyving statute
or other fundamental dacument shiout trust
fund or Lrust or fidutian cunnoction,

[ 3
\‘1 ‘ f‘,‘,"" == * - -
§ - B e a0
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7. United States &= 105

Appheation of fiduciary relationship
was proper with respoet to accounting
cla'ms of Navajo tribe under Indian Claims
Commission Azt Indian Claims Commis-
sion Act, § Tetseq 23 USCA § 70t seq.

& Indiana 2§

Trust relation<hip between Govern-
ment and Navdjo tribe ereated duty, on
Gorvernment's part, to scrount for its man-
gpement of tnbe's lmber, including an
accounting for proceeds of males of firee
damaged timher  Act Mar. &, 1918, 87 Stat
1055 Treaty with the Navajo Indians, arta
1 et seq., 2, 15 Stat 667

S, Indians e=)

Cantract such a¢ Indian treaties should
he scrutimized to detormine whether Hiduci-
ar: duties of Goverrment wore mgt

6 Indizans =3

In the use of Indian treaty funds,
Ge cenment s ~ampeet to fidaciary sccount.
ity prnopies nopardites of alothor shart
aper an rcaty foeds wman e 14 teemed
e tratinal becas hes
11 Indismn c=3

Where Gonernment, acting 20 Oducr
ar. hac gmregneiv chaned aenses o
I eny wren they  artually e nefited
G cerrenent or cther third parties or has
fx vdito expond funds appeopriated for
berefit of Indians 1n matner provded sor
Ly treaty, such amounts are progerly exe
coptid o and ma. be recorered by an Indh
ar et howeser, tride can rooner only
fur .miproper troaty ajandiures to extent
that they oavceed xm offects to which
Gorraaent o« anuthd Iadan Clams
o misson Act, & 2L UV SCA € 0

12 Indians o=g

Once Congress has appropriated money
specifically for Indien trile’s boenefit, trile
has legntimate right o hnow whether any
of thosve appropriations were applicd to non-
trite beneflicianes in rentravention of ap
propration acts

13 Indinng &=§

To recover intercel or damages for p.-.
investment of Indian trust funds, Indgg,
must show statutory, tresty, or contmet
authority calling for payment of interest of |
for investment of trital funds.

14. United States w105

In litigation under Indiar Claims Com.
mission Aet with respect 1o sccounting
claims of Nsvajo tribe,” remand way pe
quired for consideration of extent of
Covernment’s obligation o make trhy)
funds productive either by depositing theny
in interest-hearing accounts ar by investing
them fruitfully. Indian Claime Commisioy
Act, § 1 et 5cq, 25 USCA § 70 et g

15, Indisgs ®=3

Gosernment’s othgation under 1568
trealy with Navajo iribe to j = vide educa.
tion fof Natalos fared ro  re than ten
sears Aet May 23, 1908, § 28 40 Swat 561
Act June 24, 1438, 50 S8t 1GET. .

—— e -

Williem € Schaxt, Al orgue, NM
stwray of reoord, for plaint T Palt D?
Rarter, Alloguergue, N M and Samh W oo
Barlow, Altwquerque, N M. ol qpond

Bean K Dunemore, Wash ~00. D €
with whom war Asct Atty Ger James W
Mwrman, Washingtos, D €, for delond.
ant Marvin E Schreck, A Fronald Mieur,
George R Hide arnd Gien R, Geeddieli,
Washington, B C., of counsel

Charles A Holw, Wadhingren, D (2? for

The Three Affistec Trites of The Fort

* Rershold Repenatior, Angele A lacirals,

Washington, D €, fur the Nz Peree Trile
of the Nez Perce Boswenvation, Jurry €

Rtraus, Washmgton, I+ € for tne Blarkfoet
and Forf Rethrap Roornvatime ard Frane.
ces L Horn, Washirgmen, D L for the
Shushone~Rannueh Tr s of the Fert Hall
Reservation, amici cumae Wilkinon, Crae
sun & Rarher, Patrica L Breoan and Robin

A Fricdman, Wachingion D€, of counsel

T
Hefore FRIEDMAN. Chief Judpe, xnd
DAVIS and SMITH, fadpes :
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NAVAJO TRIBE OF INDIANS v. UNITED STATES

983

e oo 626 F. 04 M T (HODY

ON REQUESTS FOR R" VIEW OF
TRIAL JUDGES OrINION

DAVIS, Judge:

Porhape the mest comiplex and trouble-
some of Lhe remaining litigations under the
jndian Qlaims Commission Act am the
acoounting claims of the Navaje Tride {Noa
g0, 299 and 353} Sine the tranfer of
thosr castt © us from the Commiasien in
December 1876, the ecourt haa slready

five times upon weparste sspects of
one of snother of the claime! The present
speeal concerns amother very largy chunk
of thase accounting problema.

The matrix of the case, na it comes to us,
ronsists af a series of six acoounting reporta
filed by the Government in 1859, 1958 1959,
and 1961 with respect 0 these sccounting
clsims— mainly in docket No. 60, With the
permision of the Commission, the Tribe
fied, su-vessively, rumerous cxceptions to
these reports The exceptions now before
ue are (he supplementary exceptions. The
Gare:nment then filed 3 m~tion to dismiss
mnet of these supplementary caoep .ions {or
to sirike or for a more definite statement),
£ s reasons in 145 separate parts of
s motion ' Tral Judge Berniiardt has la-
torously and carefully considered all as-
pects of this motion in an opinion (filed

September 18, 1978) ¢’ some 188 pages

Vo Nare Tober Unitec Siates. 2IBCLCT - .-,
NG F 24 192 (Oct ISTS), cert dened. 64} U S
W6, 99 SCi 2163 60 LES2d 1046 (1979
Nscape Teada v Umitedt States, 220 GG - -
567 F2d 1362 (Apnl 1¥79), Nawsjo Trde v
et States. 220 C1 €1 ——, 597 F 24 1367
(Ann! 1979), Amyo Tnbe v Linded Stateg
20 Ce 0 --- . 601 F 24 516 (June 1979). ¢cey
S nd Feb 18 1980 Smaye Taber United
Sarey 222 CCH — - GI0F 28 766 {Dve 1979}

1 Tee ing! judge teliv us thm the exceptions
ant mouaen bnels belure Rum aggrcpated 728
pages

3 Tre inal judge s opinion of Septemder 19,
1978 fnw o revifw) does not Cover B fumber
of asd.uonal accounung reports hited by the
Goeinment in June 1975 and later

1 Trec standards are a3 follows “{Ulpon =
e sng of evtracrdinany cucumstances where.
£ further preceedings p 0 taant to the and
order foe Fubngl wautd rreparabiy mpure the
SerleeuAR PArtY DT eXeaNIOn & rrandes
war e ol the teccyeres C° the Count of of the

which s mow before w2 on requests for
review by both sides? '
‘ .

Our first task is to clear the field—to
separste sut the itrme which we should
review st this time from thase intericcutory
relings which are mel appropriate for
pruent sppeliatc consideration bus should
be left for review (Lo the extant the fssues
survive) at the fina! conclusion of the Trial
Division's determinstion. - In Navgjo-Tride,
supra, 20 CLCl at —, 597 FAQ ot 1085-
66 (1879), the oolirt decided that it would
automatically review, as of right, decisions
of the Trial Division oa dispositive motions
in transferred Indian casss. The coroliary
of that ruling is that interlocutory, proce-
dural rulingy of the trial judges are net o
be reviewed a1 of right unless certified by
the trial judge under Rule S3(eX2)Xi). In

the absence of certification, soch procedural

rulings will not be reviewed or an interloe-
utory basis unless the strict conditions of
Rule 53{cX2Xii) are satisfied¢ Those are
the provisions for interloculory review
which govern all non-appeal cascs being
handled in this court by & tnal judge. No
exception exists for Indian cases or, more
specifically, for Indian sccounting cases!

paries  In general. the poicy Of the court s
that proceedings before tnal judges will not e
intermu—ied by appests o the count for pece
mesl determunancns, snd the court will deal
with the enfire case or & properiy severed as-
pect thereol, on & sngle occasion only, The
mere fact that deferring correction of the tnal
Jwige's alieged error to (he court's review of
ihe trial judpe’s final deciion ey jead to a2
remand for & new tnal o for the taking of
further evidence, or for reconsideration by the
teal udge, or may cause delay in the uitimaje
dispostion of the case, will not be deemed, by
ierlf, to satesfy ihe stardards of subdivison
[CI a8

§. Tie rule that dispostuve moiions ov dec1iong
come sutomatcmly (o the court ot not en-
compass any sud rube tNat nteriocutovy mats
ters (on ofther subpects or claims) whch happen
to be included s the same oprnon become
rroewabie a8 of Nght umply beca_sr they sre
mace 1t 1he same opinnn as @ d spasiuve rul-
sRE OB & separate subject of ¢lum

1 ERIC / 137
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In our view, most of (he trial judge's
rulings now brought bofore us fall ialo the
catcgory of isterlocutory procodural deci-
sions which do not menit prompt or immedi-
ate review under Rule 83(cX2)Xii}* On the
Government's appeal, many of the chal-
lenged rulings deal with such routine prace-
dural, non-dispositive matiers ss (a} the
nesd for 8 more definite statement of &
plaintiffs exception, (b) the neceusity to

ite specific ststutes as the basis for s
excrption, {c} citation of irrelevant or incor-
rect statutes in an exception, {d) whether
ister filings or submissions by the defend.
ant, or actions of the tris! judge or the
court, harve mooled or answered sn excep-
tion by the plaintuff, {e) whether plaintiff
or defendant his hetter access to certpin
information or records, {f} whether the
Gorernment should hand over or make
avutable to the Tribe certain reconds, docu-
ments, or malenals, (g} how far the
Gosernment must go in explaining o plain-
ff its handling of tribs* funds or property,
(%) deferral of deciuoa by the trial judge
urtil further clarification by the parties or
vetil & later stage in the pracecdingst (i)
wheiher certain issues are more alpropri-
aton coroidered in laler o sjarate pro-
cewdings, (1) demal by the tnal judge of
jarta of the defendant's motion to dismiss
an exception without jprejudice o the
Givornment's laer renewsl of the same
mewe, (k) claims by the Goresnment that
placnt.fls have split a single cause of action,
1) ¢ «nsolidation of rarious claims, and (m}
rulings on plamtff's motion o renew inter.
rogatories  In addition, the defe~dant com-
slans of several statiments an the trial
Judpe's cpinon ahioch areetnious’y dicta or
prehomrary obsor.ations rather than firm
o dirgs We include n the san.e class of
it enatory role gs Loldingt that the facts
e £ 0l Ceat of deeloped erouprt to perit
« et e 3 cf the earepun at tres
time

& Treinal judge Fasc cerifiend rone of the ral
¢ gt for revie s, possibh because Pe crnvdered
thar they would de reewmed as of nght by the
Fo..t

7. bt anviarce the §0al judge @efocred decssion
fn atees wiuch he TheLgRE wowid be controled
te G ons of the €ouft in cates noL vel At

For its part, plaintifl raises such compy.
rable procedural, non-dispositive isswes o
(a) whether the citation in sn exception of
certain logistation is exclusive or illustm.
tive: (5) the anvount and detail of govers.
ment information te which the Tribe is enti.
tied; (c} the amount of specification which
may be required of plaintiff st the excep
tion stage of the accounting proceeding; (d)
deferral of rulings by the trial judge until o
later stage of the proceedings, and (e} i
ings {or failures W rule) on burden of proof
and the burden of going forward with the
evidence. Like the Government, the Tribe
also chalienges some plain dicta in the tnal
juddge’s opinion.

We see no adequate reason why we
should pass at this time on procedurs! or
non-dispositive rulings of this type. They
are truly interlocutery, subject to the trial
judge's discretion, and may “wash out” in
the course of the further proceedings. Nor
do they meet our normal standards for im-
mediate, interlocutory review {as described
abore} If we were to review, as of right,
such rulings or statemen's in Indian
accounting cases, we would be undertaking
an enormous, perhaps impossible, burden—
as this case demonstrates conclusively—
without concomitant berefit to the proceed.
ings or the litigatien. We would a'so be
prolonging these Indizn accountings by al
the months needed for the submission, ar-
gument, and decision of numerous interloc.

utory appeals

Accard ngly, we dicline now to consider
or rule upon alt parts of Trial Judge Bern.
hardi's detisinn except those portions ¢pe-
cifically mentioned and considered in the
ensuing d scustion (Parts 11-X of this opine
ion)  The group of rulings which we shal
not concider inclurdes, as well, the cegmer's
of the tr.al judge's opinion 1o which neither
party hay excepted, and in addition cerian

gued of decided by ws at the time he rendered
his decision—parcular'y the Ao Tnbe
case, supra, 218 Ct €L —, 556 F 24 192 0
solung the coverage of the ludian Clams Cor-
mission Act af ‘renbinuing winngs’ oclamTg
affe: Augost 1M
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aral questions with dispositive facets
o overtones which we deem unworthy of
saparate consideration at this stage.
1a declining to consider these parta of the
(rial judge’s opinion, we do not adopt or
refuse (o adopt them. Move tham that, we
caither approve nor reject them, mor inti-
m;qvnwnhtﬁrm&nuxm
it The trial judge is free to reconsider
Mstnchmthnukhmw

te in view of iater docisions, later occure
Rm‘mthebmhogor:hnmmba
p;;uu

it

f1] Prefiting from the unforiunate ex-
perience on these Navajo sccounting claims,
we direct that in the future the Trial Diwi-
sion, ence a piaintdf has fi
an accounting, should not
tow the defendant to file
or to strike, or for a definite state-
ment, et Instead, in/, ndian sccounting
cases the trisl judge should decide in each
instance—perhaps afler & peetrial confer-
ero~(a) whith issuex raised by exception
should be sent directly 1o trial, (b} as to
which issues the parties (or one party)
should be directed or permittad to file mo-
tions for summary judgment {or motions Lo
dismiss) which can be decided separately
from the trisl? (¢} which Jssues should be
clarified by further filings or submistions
by plaintiff or defendant {including the fil-
ing of an answer to the exception) before
those issues sre set for trial or seheduled
for disposition by dispasitive motion, and {4}
if 3 motion to dismiss or for summary judg-
ment is slouad o be filad, whether the

& I open to the tral judpe 1o decde. v fus
Aacraion, INa even though an scoe 1 fechme
caily o subsiantively elig:ble for dispostion by
tummary judgment or motwon to diamuss, K
thould aevertheless be included n the 1ssues (o
be tned o INe BccQuating tral

% The Commusnan allowed the plasatiff to file
the supplementary excepiions wieh are the
foundstion of the trial judge's opesnem now de-
fore us.  Though the defendant remews K ob-
Jection W the silounence of that filing, we con-
mder it 400 Iste 1 the day, and inappvoprate at
Qut tunwe, te o Dack on, or reverse, the Com-
Mesnon's coder permating the filing

trial judge or the court should initially de-
cide that dispositive motion.

2} Tkohmdm:ﬁ always be to
conclude the Hitigation as m and sim-
ply as femible, without neediem er burden-
some steps or complications. See Part IV
of Navajo Tride, suprs, 20 012 st —,
——, 601 F24 a2t M0 (1979} Temcak Band

- of Western Shoshone Indizns v. United

States, 218 CLQL ——, —, 583 F.O4 W94,
958-99 (1979), cert. demied, — US —o\
100 S.Ct 89, 62 LEd2d 38 (3979) Ae
.Chief Judge Friedman said in Navejo Tride,
supea: “There is 2 nead for innovative
handling and treatment, perhaps to devise
new prooedures that will end the dalays
that have plsgued thase cases for so many
yezrs. We have faith in the ability of the
trial judges teo develop such techniques”™
220 CLCY at —, 601 F.23 »t 560

[3] There js 2 cognate problem W which
we must also mfer. In theue Navajo cases,
the trial judge commentad unfavoiably on
the continuous flow of exceptians and sup-
plemental exceptions from the aintiff,
and ruled that the supplemental exceptions
then before him “must be the lasi™ We
confirm and emphasise thst holding?
There must be sn end to the filing of excep-
tions to the existing accounting reports in
thtse Navajo cases, and in other Indian
sceounting cases there should not be al-
lov ed the successive filing of caceptions o
the same reports which have been permit-
ted in the present cases M

HH

Before w. conmides thase portions of the
trial judge's epinion which we shal! review,

10 Ax Tra! Judge Bermhardt ponted omt. "l
has Deen 7 vears unce the filing of the 98]
[Accounting] Recort 56 whah the present sup
plemental esceptrons are smed  The ynut of
the supplemental eacephions could have Dean
fed st (he tme the onginal eacepions were
hled m 19N, and for the most pant (o far s
we can Cotermune from 3 Cursen companson)
relate 10 new matters not raised before  Ad-
sent of pew counsed May e e, Dut dors mxt
extenuate, endiess second tRoughts as 1o def
opncws f the 1968 Report .

ngm O
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98§ 08 PLUEKAL ALIURILN, & DENMES
u‘nl-mhamlgmm\imm joo. The dismissal of that claim does ag
by Doth sides al the orsl argument.  After prevent the plaintiff from urging that do.
the trial judge's epinion was wmsvad, the fendant must accouat for the use and disgy.
aowrt decided hat claims 1 through & and siion of educational monies Epproprizted
clsim 8 in docket Ne. 80 should be dismissed by Congress te or for the wee of the Navy.
as barred Dy lmitations Navaje Tride, jou specifically; the latter aspect is sad My
supra, 20 CL.CE st —, 801 F2d ot 53040 slways been fuRy o part of the peneny)
In is order denying redenring of 1Mt  accounting claim we are now consi
decision (Sept. 28, 19W), the ecourt ruled On the other hand, the Droader contzntiog
that the diemissed claims could not be  that the United Statas failed, apart from
mnpﬂdéﬁ-?hmﬁa he obligations of the 1888 treaty, o appro.

genersl accounting claim now be-  priste or make svailable sufficent funds 1
fore o sdocate the Navajos ts the proper level aag

At the srgument governmist coumeel
urged repestedly that many of plaintiff’s
exceptions under claim 7 iavolved the same
sudject matter or clsims as did the dis-
missed claims and were therefors
under the order of September 28, 1979,
from inclusion in gentral sccounting claim
1

We think that in the bresdth of its ap-
proach defendant has misconstrued the Sep-
tember 28th order. That order was ndt
meant to delete any true accounting claims
already included in claim 7—an all-inclusive
claim that wsked Lhe Governnent to
account generally and properly for its han-
dling of the Tridbe's monies or property over
which the Covernment had exercised oon-
trol or supervisioa—simply bacause the spe-
cific item happens to deal with the same
general subject matter (e g land, oil, gas or
education) as & dismisead claim> What the
September 28th order did, and was meant
to do, was to preveat plaimiff from at-
tempting to restate and reinvigorte the
Jdismissed claime, which were mel sevount-
ing clsims, in e form: {if not the sabd-
stance) of accounting claifhs in order Lo try
1o bring them now, for the first time, under
claim 7. But true sccounting claima, in-
volving the disposition of tribal funds and
proparty, have slways been warp and woof
of claim 7, and they remain so.  If the issve
i whether the Goverament, as {iduciary,
faithfully managed or vesd Navaje asseis,
claim 7 wvars the guastion.

Foe instance, one of the dismissd claime
was that the Government failed to provide
educations] and ether services i the Navs-

W

it poper fasiien—a -contantion sl -

apparently contained in the dismined
claim—could not pow be restated or includ-
o under claim 1.

© 6] On this issue of the dismissal of
claims 1-6 and B, the Tribe takes s converse
position which we atio reject. 1t says Gt
claim 7 is mot merely a true accounting
clsim, that it likewise covers any “fair and
honorable dealings™ claim tied to & subject
mentioned in the petition—whether or sot
that “fair and honorable deslings” cliim
involves federa! management of Navaje
property of funds. On this basis, plaintiff
urges that the dismissed claims 1-6 and 8
can ali fall squarely within claim 7. This
interpretation of claim 7. however, is obvi-
ously contrary to our decision of June 1579
in Navajo Tribe, suprs, and to the rehear-
ing onder of September 28, 157. More
than that, the Tribe's srgument stretches
chaim 7 far Deyond its proper accounting

‘eonfines. That caim has always ben
treated and considersd s purely an
sccounting claim, and we think that it must
be restricted to that comp.ts.  “Fair and
honorable dealing”” claims, not invelving the
Government's management and use of Na-
vajo sasets, do not come at all under claim
(A

v
[5] On the Government's request for re-
view, we Lake up first defendant’s challenge
to the trial judge's general discussion (in
Past 1 of his opinioa) of the fiduciary reis-
tionship between the United States and he
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tndians ™ Defendant contende that se fi
ducisry obligation can arise unlems there o

‘an eXpresE provision of s treaty, sgreement,

axecutive order or statute oreating such a

wrust relstionahip, and the trust relationship
s Timited by the precise tarms of the docu-

went. If by this the Covernment meaams
that the document has 1o say in specific

terms that 2 trust or fiduciary relstionship
.muntuunu&nnm“ The
existence vl now of the refationship can be
mfmfmmum«m\em

g(admty e

6 In pamcuhr \thn the Faderal
Government takes on or has control or s
pervision over tribal monies o properties,
the fiduciary relationship normally exists
with respect to such monies or properties
(unlam Congress has provided ctherwise)
even hough nothing is aaid expresgly in the
authoriting or underlying statule (or other
fundamental document) sbout a trust fund,
or & trust or fiduciary conmection. See
Seminole Nation v. United States, 316 LS.
6, 296-800, 62 SCo 1049, 105¢, 1058, 86
L EQ. 1480 (1942); Nenomipee Tribe of In-
dians v, United Staian, 101 C1CY 10, 18-20
(1944), AMenominee Tribe of Indians v.
United States, 102 Ct.CI. 3868, 562 {(145);

‘svajo Tribe v. United States, 176 C1.ClL
%02, 507, 364 F24 320, 322 (1966); Chey-
erne-Arapaho Tribas v. United States, 206
CiCl M0, 345, 512 F2d 1390, 1392 (1975);
Coast Indian Community v. United States,
213 CLCl 123, 152-5¢, 550 F.2d 609, 652-53
(1977). In Menominee Tribe, supra, we held
eaplicitly that & speca! jurisdictional siat-
ute making ordinary Nducisry standards
applicable to the United States, “add{s] lit-
tle to the scttled doctrine that the United
States, &5 regards its duhnp with the
property of the Indians, s & trustee” (em-
phasis added) 101 C1CI at 19, Likewise,
Navajo Trihe, supra, 176 OLCYL 2t 507, 364
F2 st 322 observed that “[nlumcrous
cases have expressed the notion that, when
desling with Indian property, the Govern-
ment may be acting as & ‘trustee'™ (em-
phasis sdded).
1E Though thit isur dors Nk arise in 1he con-

text of 8 disposstive ruling (1 Part | of (he tnal

Judge's opumion) we conuder i now becsuse we

I

The same principle—that for Indian trib.
&l property there need not be expres desig-
nation of spacial ststus—is reflected in ot
cfoprs I mer v. Usited States,
261 US. 219, €8 SCt M2 67 LEL 82
(1923}, the Supreme Court voided a federn)
Iand patent which had grantad Indianoccu-
pied lands to & railway. Ralying heavily on
the trust relationship with the Indians, and
the national polky protecting Indias land
occupancy, the Court found that the gener.

af statutory suthority of fedeeal officials to .. . . -

issue land patents was limited, even though
Indian oocupancy of the lands was aot ex-
pressly protacted by treaty, executive order,
or statute. Jd. st 227-29, €3 SCu at 344
The Court stated that “{t]he fact that such
{Indisn] right of cccupancy finds ne recog-
nition in any statute or other forms! Gov-
ernmental action is not conclusive,™ [d at
229, &8 SCtL at 844. See aiso, Lane v.
Purblo of Sants Rosa, 249 US. 110,113, 89
S CL 188, 186, 63 L.Ed. 504 (1919) (even in
the atsence of a treaty or statute protect-
ing Indian lands from sale by the Govera-
ment, the court could enjoin the Govern-
ment from treating Indian Jands as public
isnds and disposing of them under public
land laws), Manchester Band of Pomo Indi-
ans, Ine. v. United States. 368 F.Supp. 1238,
124546 (N D Cal 1873} (the duty to make
trust property income productive arises
from the trust relationship between an In-
diun tribe and the United States; it exista
even in the sbrence of a specific statute)
Cr. Pyramid Lake Paiute Tribe of Indiars v.
United St.stos, 354 F Sugpp, 262 237¢(DD.LC.
1973). revd on other grds, 499 F 24 1085
(D € Cir 1974) (although no treaty or stat-
ute was violaled by the Government's ac-
tions relating to (he diversion of water
from an Indian reservation 10 a federal dam
and reclumation project, the Gorernment
was enjoined from proceeding with the di-
version because the diversion would be in
viglation of the Government's trust respon-
sibility to the tribe).

\ew i as 3 serwnal question for aff of the

further procredings W this accounung and e
other Claims Commeamon Act accountings

gqqrqp‘ss Lo S B
PN L Y.

..‘ "'A" ;hlkb‘:"b‘né:'vk
1&;1 Eu g gﬁ‘q“é - éinx,‘au"s-;e‘wiﬂ
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On the cther hand, if ne tridel meney o

" propesty i involved and the question i, for

instance, whether the United States hus o
genaral fiduciary oligation te educate Indi-
ans, he existence of the special relationship
for that purpose depunds upos’ the proper
interpretation of the terma of some suthe-
rizing document (e g statute, treaty, exec-
wtive order). Gila River Fima-Maricopa 1n-
dian Community v. United States, 1N
CLCY 790, 197-98, 427 F.34 1184, 1198, cort
denied, 400 US 819, 91 8CL 87, ST LEQM

BRI L

[7] The prasent accounting claima afl
deal with the managemant and disposition
of Navajo funds and preperty. Dafendant’s
insistence on express of statutory terma of
trust is therefore irrelevant 1o these claime
Nor is the court required to find all the
fiduciary obligaticns it may enforce within
the exprets terms of an sutheorizing siatuts
{or other document). be genersl lsw of
fiduciary relationships can be utilised 10 the
extent appropriats. Cf. cases cited shove
and Duncan v. United States, 20 CQL
— -, 897 F24 1337, 1846 {1979), remandad
by Sup.Ct for reconsiderstion, Apeil 21,
1980, and see Part ¥ of this opinion infra
This does not mean, however, that sl the

and accountings between them
aSply in full v
by an Indign

States We refer to such rules as the pria-
ciple that once a breach of fiduciary duty i
merely charged {withowt any supporting
materisl), the beneficiary is entitled to re-
cover unless the fiduciary affirmatively «s-
tablishes that it properly discharped its
trust, and the theory that failure to render
the precise form of sccounting - required
may be sufficient, in and of itself, to estad-
lish hability. In each situation, the precise
scope of the fNiduciary obligation of the
United States and any Hability for breach
of that obligation must be determined ia

1L Defendant’s argument is based om Ks inter.

988 " &4 FEDERAL REPORTER, 24 SERIES

fight of the relationships Detwoey the
Government and the particular thg
Mw.nmﬁmm
trial judge's position ea the spplication of
the fiduciary relationskip to these asceup.
ing claims. .

v

* Qur holding in Part IV, supes, of g
opinion Jeads us directly to affirmation of

the tria) judge's ruling rejecting defeng. .-
kTS fadlon o Sismise PRIBHINY singly

mental exception ii (Part XIX of the trig)

judge's opinion). That exception state °

that the accousting report prepared in 196

& the Navajo Tribe faila-to account for *
sales of fire-damaged timber on tribal landgy -

pursusnt 1o the Act of Narch ¢ 1918, oy
165, 37 Stat. 1015, 1C1& The act suthoriaed
the Secretary of the Interior o sell fire.
damaged timber located on public and cad.
od Indian lands.

In sccord with its genersl stance (see
Pant IV, suprs), defendant takes the posi-
tion that plaintiff is only entitled 0 2a
sccounting based on 8 specific statute, trea.
ty, agraement, etc. and that the particulsr
statute relied on by plaintiff in requesting
an accounting of sales of fire-damaged tim.
ber is inspplicable to these Navsjo lands @
We nead not resch the difficult giestion of
whether the stxtute cited by plaintiff ap-
plies (o plaintiff's lands¥ since, as alresdy
indicated, we agree with plaintiff that de-

* fendant must sccount for its handling of
plaintiff's timber, even in the shsence of &
specific statute requiring its ssle or fruitful
disposition.

The treaty of June 1, 1868, 15 Stat. 867,

between the Nsvajo Tribe and the Unitad

- States, while it did not specifically spaak
plaintiff's timber rights or defendant’s re-
sponsibilities for them, did create s reserva-
tion for pixintiff, in Article I1. From the
creation of this reservation, certain rights
and responsibilities emerged. One of the

35, The trial judge rejeciad defendant’s saterpee-

prefauon of “ceded Indun lands”~ which de tagon of “ceded Indism lands.” and found that

ferdant contendt was X intended (0 cover
plamnidls lands. See 48 Cong Rec 8847 (19012)

-

142

Mamntiffs reservation lands were covernd By
the 1913 Act.

® 3
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NAYVAJO TRIBE OF INDIANS v. UNITED STATES 989
e 0 634 F.04 081 (DY

rghts which plaintiff obtained was the
rght timbher on its tridal reservation
ands.  See Oneids Tride of Indians of Wis-
onnn ¥. United States, 165 Ct.C1. 457, 490
g1 cer: Jenied, STR US 946,85 SCu 441,13
§Ed 04 544 (1984); United States v. She-
Me Tride, 308 US 111, 11618, 58 SCu

707, L, 82 LES 1213 (1935). Thowe
umht" Hghta are & proper subject for 0.
aam under the Indian Claime Commission

490-92

As we have said, the Government may
ot avoid ita responsibility toward plain-
uf7s <imber by arguing that the 1888 trea-
ty did not expressly create o fiduciary rela-
tiors- p between plaintiff and the United
State = Oneids Tribe, supre, 165 CLClL at
£92-54/ The relationship between defend-
ant o~4 the Indian tribes is » special cne,
see - = discusson in Part IV, supra, and
from . sp~ . .2l responsib.iitics siem where
the & orf = ont has cor'ro! and supervision
o.er “-bal | cuperty  O-c.da Tribe, supra,
16y 0 T 2 493, Semen e Nation, supra,
TR S at ek 97 A28 L at 1049 - 1054, BE
LEA 80 Navajo Tribe cypra, 176 C1 ClL
a7 368 F 2 at 32 This special trust
ro'it o ship and the ree sabifities 1 cre-
cs s ae b expere sty Teld te exuend o
. teben Oreida Tete, copra, 165
€ al 0, Rlarifee; & Gros Venire
v Eoiud Sates, 32 1nd €1 Comm,
LT ORY 4Ty roby denied M Ind CH
e 122 (19741 1 Morocaer, thiv spacial

e f ary ©'rtsrahip Par teen specilcal.
S Al vt teraeer the Gooermrent
oo ontif! Naca s Trow aith regeeet to
b nrnpa ety Ree Noouoe Trde, sura,

PRI BPURERT SCTX O SR DVAE I s

Wooome e et r et i b on the
B L Y L N A SR I

ot eremeat's aet st frarman )

g e e e e andard s -

we o4 Tl el an the manage-

4 T defordant's tr,v - Lcatinng toward

(et o tomber hane Deen fi - Qt0 be paticular
CUL oo Le rytale Ml ot jew end @ 1e
tufire w0 wr Flakfeer &
h Coded G aanm et

LA S .o

ment of tr-s preperty” Coast Indian

Commurly, supra, 218 CL.CL at 153, 880
FAI at €2 A “trustee is under 2 duty to
the beneficiary te keep snd render clesr
and socurate scosents with respect to the
sdministration of the Lroel" Restatament
{Second) of Truets § 172 (1858) See aleo,
Sious Tribe of [ndians v. United States, 108
CLCL T8, 002, 66 F.Supp. 312 831 owt
denied, $37 US. 908, 60 S.Cr. 1045, 93 LE4.

. Ack  Oneida Tride, supra, 165 CLQL st 1790 (1849); ~ Wlackfeet & Gros Ventre

Trides, supes, 32 Ind Q.Comm. at #5. In
Blackfeet, the Indian Claims Cowmission
specifically found & duty on the Govern-
ment’s part, o sccount for ity efforts to
salvage timber damaged by » csm:mphie
fire. [d ai 81

[8] We find therefore that the trust re-
Iationship between the Government and the
Navajos creatas & duty, on the Govern-
ment's part, 10 account for ite management
of plaintiff’s timber, including ‘sn account.
ing for proceeds of sales of fire-damaged
timber. This duty exists independently of &
statute requinng the sale or dispetition of
such timber. Accordingly, we affirm on
this ground the trial judge's ralirg derying
defendant’s motion te dismiss plainuff's
suppiemerial exception I

Vi

Next, we consider deferdant’s roguest
that we review and reserse the tnal judge's
ruling denying dismiseal of plaintif©s sup-
plemental eveeption § (Part CX of the tria!
judge's op.r.on)  That evception scexs dis-
allowance of certain dishurcrents of funds
under the Jine 1, 1868 1roafy tetueen the
Navap Troe and the Unnad Siates 16
Siat &7 Supplements! cvecplion  cone
waine fen s tinng, gach of which dgoites
cparfu Ceperditures Boted ap a roparr st
pared by ot Guneral A oantag Offee
The chalie s ged doabiume monts anrlude trone

15 LOeferdent 2s0 seeks feew of the inal
pedge s rulirgs waith respect 1@ crran of these
s Dwnors of suppiemenian evcpnion 9 Ex
Fe Lt AR 38 Lut S attun on iy Pan Vi or
whe ot Part VH f gut vjiner r oy dea, anh
theces reqyordfs fof teview we cave R thad
el s, S en ensc ol Jod Al R Lung

2

iﬁ&‘” ORI e
&i‘m\r‘s I S,
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which the Tribe alleges were not made for
$ urposes stipu! in the treaty, were for
.nferior or uasuitable gonde, or ware act for
the benefit of the Navajou. We affirme the
trial judge's denial (in Part CX of his opin-
fon) of defendaxt’s metioa to dismis sup-
plementary sxception &

the Covernment in an sttempt to fulfill -

partially its obligatioss under the 1868 tres-

ty. “In carrying out ita treaty oligstions

with the Indiaan Trides, the Government,
=+ o fig] judged by the most exacting

fiducisry standands.” Seminole Nation, su-

pra, 316 US. at 26-97, 62 SCt ot 1009,
1054, 86 LEd. 1480; Usited States v. Ma-

son, 412 US. 391, 398, 98 S.Cu 2202, 207,

ST LEd2d 2 (19T3); Navajo Tride. supra,

176 CLCl at 507, 36 P23 at 322 -This

fiduciary relatianship creates a duty en the

part of the United States, M trustee, to

scovunt for ils performance of treaty obli-

sations.  Sioux Tribe of Indians, supra, 105

Ci1Cl at 802, 64 FSupp at 31 Ottaws-

Chippew s Tribe v. United States. 85 Ind CI.

Comm 385, 40S (1978) Blackfeet & Cros

Ventre Tribes, suprd. 32 IndCiComm. st

&5,

Defendant  contends nevertheless that
phainuff is entitled only to recover short.
ages in the 1868 treaty obligations in a
breach of contract action, and cannof have
4N Sccounting, OF FECOVEr in an accodnling
for, those expenditures from the treaty
fund which are shown to te improper, 50
long as tolal treaty obligations are met
This argument is based \on a number of
cases in which this court® and the Indian
Claims Comm.ission stated that the Govern.
ment's failure Lo meet Lreaty. provisions it 2
bresch of contractual obligations rather
than & breach of trust Linied States o,
Mescalero Apache Tribe, 207 CtCl 369,
40809, 518 F2d 1300, 13 (1975), cert
denind, 425 US. 911, 96 SCu 1506, 47
1. Ed 2d 761 (1976); Confederated Salish &
Kooteaia Tribes v. United States, 175 CL.CL
451, 45455, curt. denied, 385 U S 921, 87
SCL-228, 17 LEd 2d 145 (1966); TeMank
Rands v. United States, 31 Ind ClComm,
477, F40-42 (1973).  This langusge occurred,
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however, in the context of rejection o
claima for interest, which was avallalyy

_only on money in trust funds, as ceow o,

moncy vet axide to fullill tresl; ligatge,
See, ¢ g Te-Mosk, supra, 3] Ind ClCong,
at S40-42 ' .

9] In Ottana-Chippawa, supra, &
Commission was fased with a0 argumey
very similar te that made bsdcfmh
thic case. Thers, the Government argued
that it had no duty to account for certyly
questionad treaty expunditures since plgly.
£iff's claim was for breach of contrict mi).
er than cquitable ascounting &5 ladQ}
Gemm. at 4. Defendam relied on T
Moak a5 it suthority. The Commistiog
refused to interpret the language ia Te
Mcak, regarding the treatment of shortagm
in treaty payments as ‘Lreaches of contran
tusl obligations, to mean that the Unitad
States did not have a duly “to make a
fiducian ‘s accounting for its perfurmance
of treaty obligations * * *.7 Id at 4§
in rejecting defendant’s arpoment, the
Commission relied on tre languzge in Semi
nole Nation, stating that when it is “carry-
ing out iu treaty obligations with the Indic
an tribes. the Government is somcthing
more than & mere contracting party.™ 81§
US at 246, 62 SCt at 1054 Rathér, the
Gosernment’s conduct must be judped by
high fiduciary standards, Id & 57 &
SCr at 1056 Contracts such n Ueatis

should be scrutinized to determine whether

these fiduciary standards were met. Oita.
wa-Chippews, supra, 35 IndCiComm. &t
405. The Commissien found that the claim
in  Ottawa-Chippewa  for revorery of
amounts ‘mpropefhy evpended under the
applicable treaty Wxs « demand for s
sccounting, and that no other remedy
would be responsive to the cam. i o
406, We agree with the Comm sion's anal-
ysis in Oitawa.Chipjn wa, and apply it ©
this case.

[10] Here, as in Ottawa-Chippens, the
Tribe has disputed cortain dishorsemonts of
Navajo funds on the grounds that they
were improperly eapended, and were not
used for the benefit of the Xurvajos The
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aeptions are related 1o truat accounting,
:‘“:,nhnchofmu‘a. and we
agree with the Comminsion that & remedy

javolving 8 fiduciary accounting je respon-
sive 0 caims. In its use of tresty
‘Mmﬁ?mminhpdhm

-f31}. Where the Government, acting o5 &
fiduciary, ket improperly

the beneflit of the Indians in the manngr
provided for by tresty, thest amounts‘sre
properly excepted to, and may

by «n Indian tribe.  See, e ., Rogwe River
Tribe of Indiams v. United States, 108 CL.CL
455, 530, 552, 64 F Supp. 339, 34344 (16)
Seminole Natien v. ['nited States, 102
CLC1 565, 629-31, cert denied, S YP S
719. 66 SCu 24, 90 L E4. 426 (1945).
ever, plaintiff can recover only for improper
treaty expendiiares to the extent that they
eyeeed any offsets to which defendant is
cntitled  See, Rogue River, supra, 105
CtCl 2t 552, 68 FSupp a2t 343 44, See
2o, B USC §708  Defendant will thare-
fore have the oppertunity to prove that it
made sufficient proper expenditures to cane
eel out any improper charges, and thus that
s treaty obigations were fulfilled even
thaugh certain exjenditurcs are disaliowed.
This provision for offsets will prevent the
kind of double recovery defendant predicts
will imcur 3f sgpplomentar: eaception 8 s
net ¢ ymoseed

Inferdant's mr concorn wems 1@ afive
from s apprehercion that the Indiens will

i€ Th dexket s -
tlame from dickat Mot FC TR2 epd 3%
These £ ums were ¢ ortohda NI Nasgge Troe
¢ lLourd Sistes I I 3CiComm €0 ‘9
US73, and sepatated fram dochet 69 non
sesunling Clams on Navago Tabe » Lpited
Siates, )5 Ins CtCemm 300 3)) (1978 in
ddition, there 13 nnwse fing before (N
tourt, docket No 129 Dciet No 69 (claims
P e R} contdirung tre nor ACountiftg Cidony
O the Lhginal doveer No 6% was divminaed

e vt an Nesas s Tebe el 2l gty o

601 F 20 536

.
Mpaned of fhe actourt g

somehow receive a double recovery for the
challenged  disbursements, since  variows
nott-sccounting claims in other dockets of
the Navajo cases ™ slso raise imsves relating
ts the 1888 trwaty. In arder to prevent
potantial multiple recoveries, defendant

of No. 229 in which plaintiff seeks to recov-
or additiona! compensation

tiffs land cessions.™?  According to defend-
sat, proper expenditures may be deducted
from the fair market value of plaintiff's

lands in determining any additi ayard
constituting fair consideration ;:?hekudcd

lands, but improper expenditures may .not
be deducted. The Government also asserts
that plaintiff is attempting to claim that
the now challenged expenditures are not

O" " properly to be considered | ..cket No. 29

(thervly precluding a deduction from the
value of the ceded lands) and is also s king
st the same time to obtain & recorery in
this docket No. 69 for the alleged failure 1o
fulfyl treaty obligations—thus obtaining
the effect of & multiple recovery,

We are faced with 2 situation where
there arc several separate, but potentially
overlapping dockets, all relating gencrally
to claims by the Navajo Tribe against the
United States. In there circumstances, de-
fendant might have a legitimate concern
about double recovery, eacopt for one sig-
arfieant facte . A srgle trial judge will
hear all of these related dockets, and will be
able, . HETC DICEASATY, 10 tah¢ apfrupriate

1L Flantf! € uree ¢ fr ndany bt (hat
the solr conuderatien for defofdant's pa
mety under the JM ‘reety w et (esr.op of
#a alifs abtonginel lands  Plonndd arguts
that this iScur mas be Cerided 1n i1s favor, on
whirh rase comsohdation would ool be appro-
priave. mnce dicket No 230 drab onh with
censterstion for (and cessions under the INGR
treats, not wth fulfitiment of 1AGK treaty oble
Falofs o ncally . By ¢ pptementary rarephion
§ Sy Sepoasw Chppena Indan Trde of
Mo than v Unied Kiates, 30 Ing €1 Cumm
PN CPLA A [RS 5 31

for_cesslons of .

LR
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steps such s setoffs to avoid any double
recovery which might olberwise sccur. The
tria! judge is clearly aware of defendaat’s
concer®, as evidenced dy We opinien now
under review, in which Me states afveral
times that double recovery will sot secur a8
a rosult of any possible overlaps in plead-
ings. We believe that the trial judge will
have no difficulty preventing plaiatiff from
recovering more than once foF any improper
expenditures.  We therefore reject defend-
ant's request-for comsobdation, at. Jeast at
this stage of the procsedings, becaves the
expenditures questioned By supplementary
exceplion § are properly part of the consoli-
daled accountifig claims of this docket No.
69, and because we believe the trial judge
will be able to avoid double recovery with-
out the nboestity of furtder comphicating
this case with additior1l consolidations ¥
The trial judge is free, however, to order
consolidation at & later step in the proceed-
ings 1f he considers that remedy ealled for
by the status of the frigation at the subse-
quent Lime.

In connection with its concoMdation argu-
ment. defendart now coptends, in addition,
that the ¢vebption felates to the dismissed
cla'ms in docket No 69, rather than to the
accourting claim i this decket, which was
ot diamicsed, and therefure that supple-
martary exception 8 mmm un-
dor Navajo Tribe, supra, 280 CLOL ——, 601
Fud 546 We have considered that problem
in Fart 111 of this opinion, suprs, and hold
there that an issue in general secounting
viarmn 7 can and may proarly {8l within

. dr st @eaf eg e Nave conadered and e
e fext defendant's a0 ment {23 comohdation
Bt et Leecaute the Tartes hase presented
< tacanial evidonoe v dechel S0 1% rrlating
te. the prcepnnete of 1oandcures made 1o fulfil
peed teeats eblipatiges Inoa remples and in
fer folated cave such a8 thas (e Sortie Oagrlal
of Tace gl eodence 45 one falle. and n not &
suffecoent reason to further b oorden this €ase
with additional charges n form

1% 1n Navago Tribe v Umited States, 34 Ind Ct
Comm €32 (1974) the Indian Claims Commin
ol prgecied defendact < argament that & par.
tn clat ent epuen way fon cahid tetanne i relat
=t o clam S of flaant s onigene! pelilion n
docket fn 69 (dea'irg wnh defendant’s actions
adth regard (o planotfe tesoutces and inbal

mmdmmaammm.*
posad ta s mom-accounting claim dealing
with subject matter similar 10 that enceeq.
passed by the accounting claim. Such ig (),
case here, where supplementary exorplieg §
i directad at disburscments of
mfun&mhlGAOlmm.‘
report.  This repert was submitted by go
fendant in onder to comply with plaintitry
request for aa accounting under claim 744
the other accounting claims in the dockety

~ The exceplion, as an exceplion {0 cealy

trealy expenditures Hsted in that accouat.
ing report, relates fo claim 7, which is 5y
independent and timely filed request for o
full equitable accounting of defendanty
Tmanagement of plaintiff’s trust property
and y. Claim 7 therefore gives thia
court Jurisdiction over matters coming
within the scope of the accounting, includ-
ing this exception. To the extent that
there is any overlap of claim 7 and claims ¢
§ and 6, they may be considered alternate
pleadings. and voluntary dismissal of some
does not reguire dismussal of the others i

Vit

In the preceding Part VI of this opinion,
wg drenied defendant’s requost that we dis-
miss all of supplementary exception 8. Is
addizion to this request for a blanket dis-
missal, daleadant has ashed us to review
certain segments of that exerption gues:
tioning seme spaecific eapenditures. We are
concerned here withwsn eaception lo die
bursements totalling* $15504,$3957, appro-
priated for educational purposes®  Plin-

pf',pck;)_ whaeh was delered an &'.N’hfft
arended petiion, i st 433 The erieptiod
related to the accounting report’s farure o
provsde  Lase anformat@n abowt  vanous
sources of revenue  The Commisuon found
that the eoception was not sffecied v the
divensanat of claem S because 1t came wohinihe
w ope of the pencrat sccounting ¢laem (clam T3
i Tris analvas s equaih valid wilh regard 1o
defengant's argument concerming dismissal of
supplrmentany excephion §

© 28, The <oy enieen apPropnaALORS B ssut Were
rLade n 190Y thenuph 1828 ard Dasients pre
vided (hat they weare for the purpose of cary:
1§ out Artiche Vi of the 1868 1reary  Artrcle V1
provides that [in ot der to ansure the gntha
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ceptad 10 the 1916~ 1900 expenditures
ﬂ:: theue appropeistions as being toe
® MMMQMMMN
B ie benefit of the Navajes.
t's mation te dismiss was based
?"‘"‘:m“mu;mmmm
P e Article V1 of the 1068 treaty
::.uu.mmpﬁdfmzﬂ
1575, snd therefore did not extand ts the
- cropristions made in 1913-1928. The tri-
:‘“‘. found that the Govarmment's obli-
Lans uader Articie VI were, in faet, fim

Bt 15 the ten yoars fullowing thg 1868

treaty, but declined to dismiss the subex-
cefeen we AN Now considering (Part
CxXill of trial judge's opinion). He found
My&nmhﬁnﬁfhtmkm\ﬁeﬂa&
md’ﬂ!ﬁm& expended under the 1913
1> appropristions were applied to mon-
Nasajo beneficisries in contravantion of the

ajgrojvistion scts, and, even though this.

«ns hot specifically requested, he construed
U caceplion in that way in onder ta avoid
the nood for smendment  We affirm the
1~al judpe’s denis!l of defendant’s motion o
&.or s this subesception ®

Under 25 U.S.C. § 70k (1976), claims wun-
&t the Indizn Claims Commission Aet had
t te submitted before August 1§, 1951, or
they are barred  Defendant contends that
the trial judge's modification of the sub-ex-
erpdn W include & clzim under the 1918-
1v>y appropriations is incorrect hecause
sach » claim is barred since it was not
tmly plesded under section 70k. 15 reach-
=& this conclusion, defendant relies on our
derivon in Navajo Tribe, supra, 220 CLCL
~ -, 597 F2d 1367, There, we rejectad the
Nersjo Trite's attempt 10 amend its poti-
fer 1r docket No 229 1o state a new fand
fa nlating 1o the Bosque Redondo reser-
teunr lxcause, inter alia, neither the orign-
ral nur the amcnded petiions referred to

te 8 of the InZians entening into this treaty. the
ety of education i sdmatied ¢ * ..
o (N United Siaten agrees that {a school.
Nwver and teaches shalt be provided for every
Fraty (Muddeen] ¢ ¢ e e provisions of
Tt ancle 19 contimue for not ete than ten
rran "

ﬂ. T s Noldng we do not nesd 1o reach (on
:' Corernment's appest) the rssue of w hrether
e whigatoas crested Sy Artcie VI extend

the land: at issue, or o the statute or execu-
tive aidiier crusling the reservation. 14 at
~—, S8°C .M 2t 1300 (1579). The doctrine
of relatiion bach couMd act be ueed 0 smend
{he petition te incinde the new claim (see
Indisn Claims Commission Rule 1Nc) and
Court of Claime Rule INc)), and it waa
barred hy the applicable statute of limits-
tions comtained in section 0. Jd at —,
507 P a1 130-71 (1909}

Reliance on that Navaje Tride decision is
misplace-d, because in that instanct there

—wak no TeXus Detwaen the claims in the

original and amended patitions, and the
sew cluim Llaintifl attempied to add.
Here, hmwaver. the questioned exoeption
had » clear_relstionship to the timely plead-
od clainr !3: genera! aocounting (claim 7),
and relasiion back is proper. See Menomi-
nee Tribe of Indians v. United States. 102
CtCl. 555, 568 (1848)  The seventh claim
asks for 2 true and complete accounting of
transactions carried out by defendant, its
agents, and employees with regard to plain-
Lffs pruperty and apets It specifically
alleges <hat défendant has viclated i
duties as guurdian in that funds sppropriat.

ed by Camgress for plaintiff’s use and bene.’

fit have wome into defendant's possession as
a result of the trust relstionship, and thst
defenda:m: has failed to adeguately or cor-
rectly acount “for such * * ¢ disburs-
als, and disposal of such * * * pay.
ments * ° .7 Thus, the language in
claim § = more than sufficent to encom-
pass the accounting exception now Lefure
us, see, Mavajo Tride, supra, M IndClL
Comm. 2z 238, especially in light of the fact
that the appropriation figures in question
were provided in response o plairtiff's re.
quest for xn serounting.  See, Rlischfee: &
Groe Verire Tribes, suprg, 34 inef Cl Comm

Beyond ne tee year periud follow g ereculion
of the ‘meaty. since we agree with e ol
sudge Rt plamtffs subeacepion 1 proper
even n Ihe absence of & tresty oblgaiion 10
make the 1813- 1928 approprations  NHowever,
wn Fare DN of thus openion. infre we conmcter the
Tride's apeai from the tnal judpe’s renersnon
of «us proeur ruling that (N trraty obigaton on
edeoauen lasted no more than 10 vears
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at 141-42 (sccounting reporis are part of
the pleadingy which frame the wsves for
hearing, and we ecafore sdmissions on
which plaiatiff cas rely)

[12] We agree with tha trial judge that,
onoe Congrems has spproprisied maney spe-
cifically for plaintiffi's benefit, m i did in
the 19131920 appropristiona, the, plaistiff
hax “a legitimate right to know whelher
any of these appropriatisns ware applied to
non-Navajo beneficiarian in contravew
of the sppropriation sets,” Triad '
Opinion at 164, snd casm cited suprs, re-
garding defendant’s fidugi sccounting
duties, and we hold that trial judge
&cted within his discretion in construing the
sub-exception o0 requéht such an account-
ing. We find; accordingly, Ihal this excep-
tion is peuperly within the scope of claim
=

VIIL

The Tribe's requests for review which we
consider involve mainly the extent of the
Government's obligation w0 make tribal
funds productive either by depositing them
in interest-bearing accounts or by investing
them fruitfully. Plaintff challenges a
number of the tria! judge’s holdings in this
area (Parts LXXXVIHE LXXXIX, XC of
the trial judge's opinion} -

{131 The tria! judge is correct that it s
the settiad law e{ this coyrt that, to recover
inlerest or damages for non.investment, In.
disns must show statutory, Lreaty, or con.
tract suthority calling for the payment of
interest or for investment of tribal funds.
See Mcexalers Apache Tribe, suprm, 207
CtCl a1 385, 518 F 24 at 1819, Cheyenne-
Arapsho Tribes, suprs, 206 Ct Cl 34, 512
F 24 1390, Gils River Pima-Maricopa Indi-
an Community, tupra, 2B CLCI st - — 588
F 2d st 21617 (1978). The problem hare 12

22 Defendant reprais, m challenging thwe sud-
exceplran, sevevst of the same contenpons we
Rave rejected (i Part V1of (e opreion. supra )
W oconnechan with e muam escephon Our
discuenion e Bart V1 apphes o thes sub-excep
hon 28 welt

23 T eriter of thes 0pinan, Sissenting i Mes
catero dscusad INERE SLatules 81 sOme MORIA,
smd INCUEM them appincable. bul the majonty
of (he court did not agree

148

the existence or net of such sutMority for
various funds, deposity, and sivgunts

A Plaintiff srgues sirengly that fundy
required by law 1o be depoffied in INPL
asccounts st (R interest wan wrongfully
daposited and held by defendant in ofher
mom-interest bearing Sccounts (o, g “lN~
or “INPL, Agency™ sceounts) It is sl
sid that certain olher trida! funds (ag
required to be mg in %mt-pq(‘
IMPL sccounts) were Improperly (i e oon,.

- Lrary \o-law) pleced in commenial accounty
or tolally mon-productive depmaits or the
interast was paid to the Govirnment (not
for the benefft of the Navajoe),

The trial judge does not dirctly addresy
thear points and we caanol sy that the
contentions are frivolous or insulatantial op
their face (or as argued 10 us). But st the
same time we are not in 8 pawition o m
solve these issves. several of which embody
factual componenta, We think therefore
that they shouid investigated further
and phaintiff shou 1L to show
if it can, that Tuch depotita of trilial funds
in  non-interest learing of nup.froful
sccounts were wrongfully mad.  To tha
end wc sacate the trial judge's dicmisaa) of
supplementary  eareption 58 fund Pan
LXXXVII! of his opinion) and remand for
further proceedings on that exeption.

B. The Navajos' separate puint that_ in

. the period before July £, 1930, the Govern-
ment had a duty W invest plaintffy funds
in trust has slready been reject ¢ (cub 5i-
lentio} in large part in Mescihry Asache
Tribe, supra, 207 CL.CI 369, 51k ¥ 24 1308,
The 1883 and 1887 statutes on wiich plain-
uff now relies were before the Mescalero
court but were not accepiad & impesing
such 2 duty 10 invest or make j (lucte ®
Id  The tris! judge did not err u fulinarns
Mescalero in this respoet™

26 On (he oither Dand, 1t MBY VEIY ] be thE
the Mescalero count did nol conmder gocvrion 28
of the Act of May 25, 1918 N M. & st 867,
A%), or the Act of june 24, 1938 .y geg W2
Stat 1037 On remand IMN Paftac and i
tnat dpe mav apprace IN 1Bt of thost
precet of feplation Te MM ecem Py
LXXXIX of IN (7] JudRe's OPISION 1 o\ poptnd
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pisintiff and by Uve brief smicus curiae is
substantial, Wa think, sgsin, that the
problem deserves furcher consideration, and
we remand the imue to the trial judge w0
that he can reconsider it in the light, not

Arapaho (which was not
cabero, see Mitchell v. United States, 219
C1CL —, —, 591 F43 100, 1506 ». 21
(1979), rav'd oe other grounds, — US
. 100 S.Ct. 1349, 64 L.Ed X 607 (1980},
and the pertinent legislation which was not
rejectad in Mescaiers (see supra)-—az well
a5 the relevant facs to be proved To
{scilitate this reconsideration, we vackte
Parts LXXXIX and XC of the tris! judge's
opinion 1o the extent they prevent such
reconsideration from taking place

X

{15] The trial judpe ~epeated, in pass.
ing, hia prior holding that the Government's
obligation under the 1868 treaty to provide
education for the Navajos lasted for no
more than 10 years. The Tribe sasks re-
view of thi ruling, and though it is aot
necessary W consider it in order to deal

of the Tribe's “interest” tiona naw hefors we (sse Part VII of thia

The pravisions of this article 1o contin-
ucfern_ﬂmmsm}m

We agroe-with the trial judge that, in the

absence of very strong materials sugpesting
the contrury, the second parsgraph must be
taken literally to mesn that the defendant’s
obligations under the Article ware not t
continue for more than 10 years. In fact,
Congress made len cotsecutive payments
for Navaje education, beginning in 1871

and ending 1880. The tenth appropristion’

expressly said: “For last of tew install-
ments, for pay of two teschers par sixth
Article of tresty of June first, eightoen
hundred and sixty-eight, twe theusand dol-
lag * * *." Act of May 11, 300, ch.
£S, 71 Mat 114, 121 (emphasie sidad).
There were ne further appropriations fer

with the particular supplementary excep- dhuje education until 113, .

29680 O—84—11
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Mr. Harn ‘Whoever is next, please identify yourself for the

record, and put your statement into the record also.
Mr. Boyn. Thank vou, Mr. Chairman. My name is Thomas Boyd.
We strongly feel that the education claim is the far most impor-
tant of the claims that are before the U.S, Government, or that has
been judged by the U.S. Government. :

We feel that because education is recognized by all the Navahos. *

It is an area where we are most"seriously limited by the Govern-
ment's failure to honor its promises within the treaty of 1868. We,
hope that a recovery on our claims will help to offset the lack of
education, opportunities that had handicapped the past getieration
of the Navaho people. , )

We strongly feel and are urging this subcommittee that we have
our day in court oh eur'important education claim, and we are con-
fident that you people in the Congress intended us to have a fair
hearing on the merits of all claims properly pleaded in our original
petition. '

The bill will give us an oppertunity, and will fully protect the
Government against the relitigation of any claims already heard or
presently pending before the U.S. Claims Court.”

- Thank you. :

Mr. Hawi. Thank vou very much, sir.

[The statement of Mr. Boyd follows:|

. PREFARED STATEMENT ON BedALF oF Navano NaTion

Mr Chuirman My name is Thomas Bovd. I am the Tribal Councilman from Crys-
tal Chapter and a member of our Claims Committee. | want to emphasize Mr. Gor-
man's remarks concerning the Government's duty to protect the Navaho Tribe from
the unjustified dismissak of its fair and honorable dealings claims. Our second
sl aliorney s contict was inieadcd o prevent the result of the Court of Claims'
decision in 19749 1t specifically required both ‘i rua! and Secretarial approval of any
“compromise. settlement, or other adjustment” of the ciaims originally pleaded by
aur first attorney in 1950 That provision was intended to fu}fmsthe duty imposed
on the Secretary of the Interior by 25 US.C. § 18a to supervise tribal attorneys and
protect the Tribe against their mistakes.

We didn't know in 1968 what our second claims attorney was doing on our claims.
He never reported his proposed amendment of our original Petitipn to the Tribal
government His letter of July X 1983, to the Chairnian of this Committee indicates
that he did not intend to dismiss our “fair and honorable dealings” claims and the
Tribe certainly had no intention of dismjssing any claims covered by our original
Petition Particularly, we would never have dismissed our claim based on the Gov-
ernment’s failure to provide education in accordange with its 1868 promises and
Comgress Biter recognition of its special obligation to educate our children. Educa-
ting 1~ recornized by all Navaho as the area where we arg most seriously limited by
the Government's failures in honoring its promises. We hope that a recovery on our
chiums will help to offset the lack of educdtional oppartunities that handicapped
past generations of Navaho people

The Department of Justice attorneys should have asked the Secretary of the Inte-
rior to approve the 1969 amendment of our original Petition as an “adjustmeft” of
the clinms, dropping all clinms based on the Government's faifure to deal fairly and
honorably with the Tribe In the case of the reduction of the Jicarilla Apache
Tribes” chumed uboriginal area stipulated by its attorney, the Justice Department
refused 1o accept the attorness” action until the Commissioner of Indian Affairs had
approved. as required by the attornéy’s contract However, the Jicarilla stipulalion
was contrary to the Government's interest. while the amendment of our Petition
was i the Government's fuvor The Navaho Tribe thus suffered the loss of valuable
chasmis becsase the Government had failed to supervise its attorney's dismissal of
clatms hased on tir and honorable dealings. The fiovernment's present position
thut 1t was not required to protect the Tribe's interest under the Claims Commis
stap = vuline in the Jiearttha case s not applicable because our original claims Pety-
ton had not made any mostake 1 clming Lands owned by others. Qur second at-
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Fornes nos siys b was attempting o consolidate our claims and did not intend to
dismaise any claims 1n the Petition Since a “withdrawal” of claims was ambiguous—
it obvicusly does not sugest a “mistake”’—-the Department of Justice should have
demanded Tribal and Secretarial approval.

Enactment of the bill is needed to reverse the Government's regrettable failure to
fulfill rt= duties under 23 US.C. § 8lia) and our attorney's contract. We very much
want our day in court on our important education claim. and we are confident that
Congress intended us to have a fair hearing on the werits of all claims properly
pleaded in our origienl Petition. The bill will give us that opportunity. and it fully
protects the Govern, nt against relitigation of any claims already heard or pres-
ently pending before the US. Claims Court.

Mr. Hawnl. We will now hear from Mr. Plummer.

Mr. Prummer. Thank you very much.

My name is Marshall Plummer. I am a council delegate to the
tribal council.

I get a feeling that you are a little bit confused about what we
are trving to present here, Mr. Chairman, and 1 would like to
verify that a little bit.

We have had treaties with the U.S. Government. I don’t know
whether any of you have heard about our plight, but we have been
done wrong by the US. Government in many ways just because of
the treaty that we agreed io back in 1868, One of the agreements
was specifically on education. 1 guess most of you are aware that
the Bureau of Indian Affairs is responsible for many of our re-
sources. included forested areas, range management. education,
social welfare. et cetera, et cetera. These are all social programs.

Some of the different things that we want heard in the courts
are related to these areas. One major one is education. And this is
what Mr. Gorman and Mr. Boyd were referring to in their testimo-
ny.

Just to give vou ay idea of what we are talking about, the effects
and the consequences of the failure of the Government to provide
ax to the agreement we made back + 186K, what has happened- -

just to give you an example of tho —first of all. we, as Indian

peaple. have had to adapt ourselves to a foreign lifestyle. I am sure
many of vou are aware of that, as vou hea d Mr. Gorman speak.

Mr Gorman has had limited education. whereas I, being the
vounuest member here representing the tribal council, had gone to
college and can speak probably better English than he can, but
probably have the same concepts in my head. It is difficult to adapt
to o farepn ltestyvie,

Whit his resulted is that the Government's failure to provide as
they stated so in the agreement in ING8 regarding education, what
has havpened is that there have been many social factors, native
<ocial factors. that have surfaced. Today we are facing 85 percent
unemploviment on the reservation—not our fault. Every year, the
Congress appropriates 31 million to us specifically for welfare pro-
gram: - These people out there have a limited education. They just
don’'t have the opportunities.

These are some of the things that we want heard in the courts.
Bt based on the decision that was rendered in 1974, we did not get
that opportunity. This s all we are asking jor. that these cases be
hrousht back so that they can be judged based upon their meiits,
not an ~ome technicality This is what we are here for, and we ask
tar vour assistinee.
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We feel that, if we are given the opportunity, we won't have the
same situation 115 years from now as it is now, We signed an
agreement 115 years ago, and look at us. We are dependent upon
the Federal Government, and that is not what we want. We want
to become self-sufficient and not have to come to Washington to
argue points of this sort. So we are asking for your assistance to
give us that opportunity for the cases to be heard in the courts.

I would also like to invite each one of you to our reservation, to
visit with us, to see the plight of our people.

Thank vou very much.

{The statement of Mr. Plummer follows:]

PREFARED STATEMENT ON BEHALF 0F Navano NaTION

Mr Chigrman My name s Marshall Plummer. 1 am the Tribal Councilman from
Carvate Canvon Chapter and the youngest member of the Claims Committee

Mr Gorman's statement has covered the terms and effect of the bill, and 1 will
not elaborate on his remarks. T want to focus the Committee’s attention on the feel-
s of the Nasaho people concerning education. Throughout our Reservation there
has been w sense of betrayval and loss because the Government failed to provide edu-
ciation for our people as its 186X agreement promised.

We e fully aware of the fact that under Article VI of the 186X treaty the Gov-
crament promised to give us the “advantages and benefits” ' of “civilization' © and
an CEnghish education ™ * At the same time, the Government took our land. and our
feaders recounized that we could survive as a people onlv if we were able to achieve
the benefits of “eivilization” because we no fonger had our original land base. We,
theretfore, readily agreed to the Government's terms in Article VI of the Treaty.
Almostimmediately after the Treaty was signed, our ancestors began to petition the
United States Gesernment to ive up to s promises by providing educational facili-
ties and teackers for afl of vur children Those pleas tell on deaf ears in Washing-
ton where under the United States own laws we were not allowed to seek Judicial
reliet until passage of the Indian Claims Commission Act in 19496 The Navaho Tibe
prompthy filed & chim under Section 2 of that Act «25 ULS.C § T0a) based in part on
the Government s talure to deal fairlv and honorably with the Tribe in meeting its
cducational vammmitments Despite the contentions of the Justice Department that
~ome parts of our clsms survive the 1964 “withdrawal,” the fact remans that our

Lar nd honorable dealings © education claim will never be heard on its merits
without fewsbation such as H R 4033

Weo were appadied 1o Jearn that the Court of Claims disnussed our “fair and hon-
otuble desdines” s beciuse of the unauthorized action of our attorney This js o
i case ot the Government's taking advantage of vur attorney’s mistake 1n the
face o ats duty under U5 U SO § 5 1a to protect us against such unwarranted action
In oppesing this bitl, the government s st taking advantage of the Navaho Tribe

dune 1ot this veur marked the One Hundred Fifteenth npiversary of the
Novabo Treats Becanse of a technienhity and the Government s own failureé to mon-
o the attornes s cantraet st had approved, we are st winting for our first das in
cemet o the meerts o our cliam that it dud not honor s aide ol the bargam. 1ask
the commnttee ta g prose the ail

Mro Hain Where is your reservation located”? Where is the head-
quarters of 117 Where do vou live?

MroPriessstek Window Rock, Ariz, s the headquarters, and it
extends into Arizona and New Mexico and Utah,

Mro Han How many peeple are in that area”

Mr Proesiviek Approximately 160,000 people.

Me Hane And vou sav there is 75 percent unemplovment at this

?

time
Mr o Prosister Fighty five pereent

[ N
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Mr. Haui. Eighty-five percent at this time.

Mr. PLuMMmER. Vver; and the welfare roll is $31 million right now.

Mr Haui. The 15 percent who are employed, are they employed
on the reservation or off? A

Mr. PLumMER. On the reservation, generally. There are some
border towns such as Gallup, Farmington, Flagstaff, and areas like
that, where a limited amount of our people are employed. But a lot
of our peopie who are employed are einployed by Government pro-
grams that put out these social programs.
] Mr. Harr. The 85 percent who are not employed, what do they

o?

Mr. PLuMMER. What can they do?

Mr. Hawir. Are they educated at all? Do they have any type of
education or schooling?

Mr. PrumMEeR. Right now, the average leve!l of education on the
Navaho Reservation is about 9.5.

Mr. HarL. When you say the level of education, are you speaking
of high school or grade school.

Mr. PLumMMeR. The grade level is 9.5, which is a freshman in
high school, 9th grade.

Mr. Havi. All right.

We will now hear from the gentleman representing the Attorney
General Mr. Liotta.

We will ask questions of all of you after we have finished with
the other testimony.

Bill, thank you for coming. | know you have a schedule to meet.
We appreciate ycur being here.

TESTIMONY OF HON. ANTHONY (. LIOTTA, DEPUTY ASSISTANT
ATTORNEY GENERAL, LAND AND NATURAL RESOURCES DIVI-
SION, DEPARTMENT OF JUSTICE, ACCOMPANIED BY JAMES
BROOKSHIRE., CHIEF OF THE INDIAN CLAIMS SECTION, DE-
PARTMENT OF JUSTICE

Mr. Liorra. Mr. Chairman, 1 would like to introduce Mr. Jim
Brookshire, the Chief of our Indian Claims section, and, with your
permission, he will stay here.

Mr. Hauri. Yes.

Mr. Liorra. Mr. Chairman, also with vour permission, I have a
statement and I have a summary of the statement, and, if I may, I
would submit the statement for the record.

Mr. Hawvi. It will be made a part of the record.

Mr. Liorra. Mr. Chairman, members of the committee, it is a
pleasure to appear before you and speak on H.R. 8533, and I thank
vou for the opportunity.

The Department of Justice opposes passage of H.R. 3533, which
would confer jurisdiction on the U.8. Claims Court to hear certain
claims of the Navaho Indian Tribe, previously filed and voluntarily
withdrawn in October 1969 by counsel for the tribe.

In 1974, the Court of Claims ruled the withdrawal valid that was
made without the knowledge of the tribe or the Secretary of the
Interior. The Depurtment also opposed passage of a legislative
predecessor of H R, 3533, which 1 believe was H.R. 4445, which was
not favorably acted upon.

”
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The Department then believed that Congress should not reverse
the clear holding of the court and set a precedent for reviving
claims for which the statute of limitations has long ago run. We
opposed H.R, 3533 for the same reasons.

Moreover, the language of H.R. 3533 is even more general and
imprecise than that contained in the prior bill. Since it allows re-
submission of withdrawn claims which have not been considered or
decided on their merits, and which are no longer pending before
the claims court, and have not been previously determined on the
merits by the U.S. Court of Claims, this circular language, I
submit, invites further confusion by merely referencing prior
pleadings and hearings in this very complex and protracted case.

That is the completion of my summary, Mr. Chairman and mem-
bers of the committee. 1 would be pleased to answer any questions
to the best of my ability.

[The statement of Mr. Liotta follows:]
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PREFARED STATEMENT OF ANTHONY C. L1otTA, DEPUTY ASSISTANT ATTORNEY
GENERAL, LAND AND NATURAL RisOURCES DIVISION

1 am Anthony C. Liotta, Deputy Assistant Attorney
General for the Land and Natural Resources Division, of the
Department of Justice. Thank you for giving the Department
this opportunity to present our views concerning H.R. 3533,
which would confer jurisdiction on the Un{ted States Claims
Court to hear claims of the Navajo Tribe of Indians which were
previously filed with the Indian Claims Commission and volun-
tarily withdrawn {n October, 1969 by the Tribe's counsel of
record, and which have not been considered or decided on their
merits.

As you may be aware, ] testified before the Senate
Select Coumittee on Indian Affairs in November, 1981 in
opposition to a similar bill (S. 1613), which was eventually
rejected by that Committee. A copy of oy statement on that
occasion is attached tec my present gtatement for your reference.
I have also attached to today's statement, letters from former
Assistant Attorney General, Carol E. D. kins and Assistant
Attorney General Robert A. McConnell to Congressm&n James V.
Hansen, in response o questions ruised by the Congresssan and
Counsel for the Tribe in regard to the subject of this legisla-

tion. Those letters explain in detail the Department's reasons

. for opposing passage of H.R. 3333 and its coampanion bill.

The Department of Justice is oppoSed to passage of
H,.R. 3533 for three basic reasons. First we believe that counsel

for litigants in Indian Claiams cases, &5 with all cases, must

S
{
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be recognized as having the authority to eohduct the prosecution
of a claim, and that the subject claims were duly withdrawn by
counsel for the Navajo Tribe. Second, the Tribe has been and
{e being given a full and fair opportunity to present its
claims under the Act of 1946, to dispute the validicy of the
actions of {ts counsel, and to litigate all remaining claims
under remaining counts of its various petitions. Finally, the
Department believes that the Congress should not directly
reverse the decisions and orders of the Claims Court regarding
claims voluntarily withdrawn, and allow by special exception
the lirigation of claims which would otherwise be barred by
the operation of a statute of limitation.

The apparent purpose of this bLll, as it was with
S. 1613, s to sllow the refiling of claims which were asserted
in the Tribe's peti{tion {n Docket No. 69 (claims 1 through 6
and 8), originally filed on July 11, 1950. Those claims were
voluntarily withdrawn nineteen years later, when the Tribe's
counsel filed an amended petition asserting only the seventh
claim of the original petition. Since then, his acti n has
been the subject of extensive examination and second-guessing.
In 1979, the Court of Clafims ruled that the attorney had
authority under his contract to withdraw the claims, notwith-
standing any lack 2f knowledge or consent by the Tribe or the

Secretary of the Interior. Navajo Tribe of Indians v. United

States, 601 F.2d 5336, 539 (Ct. Cl. 1979). The Court found that

A
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his action was “a tactical! decision similar to those attorneys
constantly must make in the conduct of litigation. The plaintiff
{s bound by the actions of its attoxney.'"

The trial judge's inicial decision was clarified in an
order of September 28, 1979, which was Rustained by the Claims
Court in & decision finding that if the ;krviving seventh
claiz did not include certain claims, those claims say not
be reasserted because of the statute of limitations. I have
attached a copy of the trial judge's clarification and would
be happy to furnish copies of the opinions of the Court of
Claims to the Comuittee, {f you desire.

The Department's ‘e°°“§“5°“fef“ is that this bill would
expressly overrule & decision which was arrived at after a fair
and full hearing by a court of competent jurisdiction. As is
evident from the extended pericd over which the fssue of claims
withdrawsl was considered and by the nusber of decisions &nd
clarifications which were precipitated by thar consideration,
this Tribe has received its due process -- to provide it with
add{tional oppsrtunities will be to delay consideration of
the clsims of others which are still to de considered. All .
claims which they have properly prosecuted under the Act of
1946 have either been legally withdrawn, settled, considered,
decided, or are still pending on an extremely complex and
detailed docket. The bill would expressly contradict an unequi-
vocal finding of the trial judge and the Court of Claims by

declaring that prior claims “were withdrawn without required

P,
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approval by the Trihe and the Secretary of the Interior," and
would severely complicate the pleadings in a case already
characterized as 'byzantine" by the Court. Since the bill
does not specify what specific claime would be allowed and
sioply refgrs back to prior petitions and hearings, it invites

a whole new layer of disputes over the scope of the bill

itself. . . a dispute which would hardly serve the {nterests y
of justice and the public.
Finally, the Department believes that the passage of .

H.R. 3533 would set an unfsrtunate precedent, and could invite
similar future petitions for relief from the operation of the
statute of limitat{ons for claims under the Act of 1946. Since
J the right of the Tribe to present additional claims under the Act

has been litigated and denied, the passage of the bill would
constitute the granting of a special exceptisn ts the operation
of the Act's statute of limitation -- thus frustrating a majlor
purpase of the Act and encouraging similar untimely requests
for private relief on behalf of others whose claims have been
withheld or denied in similar circumstances or who may argue
some other justification for an exception. A similar incident,
involving special relief from the operation of the defense of
res judicata and allowing the relitigation of a claim by the
Sioux Nation, has been followed by the allowance of three mare

exceptions ta other tribes. Sioux Nation v. United States,

o 158
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220 Ct. C. 442 (1979), aff'd 448 U.S. 371 (1980). 1 have
attached & list of those cases to my statement.

in conclusion, the Department is opposed to H.R. 3533,
because it expressly reverses the lgwﬁul actions of counsel far)
the Tribe, as fully and fairly con:> red and :us:uine§ by a

court of competent jurisdiction, because its language {s vague

* and will only serve to hinder the fair and prompt resoclution of
the underlying dispute, and because it sets a&n unfortunate
f - precedent which may well lead to similar requests for relief
from the operation of a fai: and reasonable ststute of limitations. =
.
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1 am Anthony 5? Lfotta, Deputy Assistant Attorney
!

General for the .land and Natural Resources Division. As the
Committee is aware, S. 1613 would confer jurisdiction.on the
United States Court of Clainms to hear clains of the Navajo Tride
of Indians which vere previously filed with the Indian Clains N
Commissfon under Section 2 of the Act:of August 13, 1946 (60
* Stat. 1050, 25 U.S.C. 70a) and 8ismissed by withdrawal in
October, 1969, by the attorney of record for the Navajo Tride.*/
- , The claims that were withdrawn were Claims 1 through 6 and 8

{n Docket No. 69,

i

«¥>. In the bill the claims are rathar generally r@presented

to be:
3 N
= ¢« * clains that (1) Navajo Reservation
lands were taken by the United States 8r
disposed of toVethers without payment of “
A adeguate corpensation; (2) the United
. States failed to fulfill Article 6 of the
. Treaty of June 1, 1B68, 15 Stat. 667, and T
. to deal fairly and honorably with the
tribe in providing educational facilicies
and services through August 13, 1946, and
" {3) that the United States mismanaged the
lands and yesources of the tribe: * * *

e

We wish to point out at the outset that the description
of the claims in 8. 1613 {s entirely too broad and imprecise.

Nevertheless, each category of claims warrants attent{on since

¢ s
*/ In 1979 the Court of Claims ruled that the Tribe's attorney
T possessedjauthority to withdraw the claims in question and
stated that the “decision to withdraw . . . was & tacticsl decisfon
similar to thoSe attorneys constantly must make in the conduct of ‘
litigation. The plaintiff ig bound by the actions of its attorney.”
See Navajo Tribe of Indians ¥. United States, 601 F.2d 536, 539
(Cen. C1. 1979). .

£ 0
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enacimgnt e{‘thin,législnt}en would have very sgrious«consequenCES‘
with respect to t§£ conduct of ongoing litign:iah‘in SeVerll'gackets.

As tu#the first category of ¢laios, it is the CGovernrent's
position that the N&V&jS.Trihe has not asserted any glnim for the
' tnki%g of reservation lands in Clning 1 through & and B. There '
{s no good reason to grant the Nevajo Tribe jurisdiction to file
nﬁy such claim now, oore than thirty years after the jJurisdictional
bar of Section 12 a{ :hnxlndian Claims Commission Act. (Act of
August 13, 1946, 60 Srat. 1049, 1052,.25 U.S.C. 70k).

The second category of ciaimﬁ may contain two castters.
The first is a claim for the fallure of the Governnent tg fulfill
Article VI of the Treaty of June 1, 1868 (15 Star. 667). This
claiz for the nonfulfillment of Article VI of the 1868 Treaty is
curreéﬁly being .itigated under Claic 7 of Dockef'ﬂq. 69, in the
Court of Claims. The second of these two claims {s the alleged

L

failure of the Government to deal fairly and honorably with the
tride in providing educational facilities and services through )
August 13, 1946, 1£ this is meant to be a claim based on some
obligation beyond the terms of the 1868 Treaty, then the Govern-
ment submits chat such a claim has never been previously pre-
sented. Furthermore, if this second clainm {s based on some
{general obligatfon to provide adequate educstional f.cilitges.
{nstructors and instruction, then to grant jurisdiction to the
Court of Claiws would bde to give the Court Jurisdiction to énter-

tain a cldiw that i{s' not available to other Indian claircants.

This was thepholding {in Gila River Indian Compunity v, United

-
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States, 190 Cr. C1. 750, 801 (1970).

The third category of claims include allegations that
the Government oiscanaged the lands and resources of the Navajo
Tribe. Clainms for nismanagement of lands and resources are
already being litigated in Claiz 7 of Docket No. 69, and in
Docket Nos. 299 and 353. )

in cgnclusign: it is the Departoent's position that
enactument of S. 1613 would créatc confusion a&nd prolong litigation
on claiss that are already tefore the Court of Claims. Moreover,
to the extent that these clains are ingluded in Claim J: it
should be pointed out that the Unitedfgtates has relied on the
dism{ssal of Clai=s 1 through 6 and 8 and hss frared its litigation
estrate‘gy nccar&iﬁgly: Reopenin&pthese issues would not only
duplicate prior l¥tiga£ioh, it would undercut the Coverncent's
position. Consequently, we strongly belie@& that there is no
Justification whatsoever for enacting S. 1613.

, Furthérmore. enactment of this bill would be contrary
to the pqsicy stated in Section 12 of the Indian Claims Coomission
Act (Ac:‘pf August 13, 1546, 80 Stat. 1049, 1052, 25 vU.S.C. 70k)
which pra§ides that all tridbal claims which arose prior to
August 13,‘19&6, had to de filed within five vears and that no
claio not so presented "say thereafter be submitted to any ecourt
or administrative agency for consideration, nor will such claim
thereafrer be entertained by Congredys.” We have repeatedly stared
that the erosion of this solicy will lead to many applications ,'
‘ {or special jurisdict£§nal acts to allow the Yitigaticon of
. fersotien clains ane the relitication of previouwsly adiudicatlod
claims, We therefore urge the Comtittee not to sancticn the

further ercsion of this pelicy.

l 63 .
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) 6-19-52
. .
Nonorable Jaxes V. Hansen
House of Representatives
washingten, D.C. 20515 ,
f

Pear Congresscan Kansen;
o Re: HRavajo Tride v. United States, Docket -

Kos. 69 and 299, before the thnited )

States Clafcs Court _

-

Your letter of May 12, 1983 requests explanation of the
fepirtoent®s actions in seeking dismissal of Navajo Tribsl
Clairs 1-¢ and ‘5 in Docket Ko, 69 after such clafms had been
voluntarfly withdrawn by plainti{f£'s counsel without the
apparent knowledge or approval of:the Kavajo Tridbal Council
or the Secretary of Interfor. You sugpest that such action .
£4y be fnconsistent with & position talen by Department
- counsel tn an earlier case (Jicarilla Apasche Tribe v, Unfted

Stetes, Docket lo. 22-A), and /Ask whether such earlier action
should not serve as a precedent to allow such clains €o be
reinstated by legislative action., You further ask whether the
discisscd claims 1-6 and § are still pending in current dockets
before the United States Clafes Court, Briefly sumasrized,

the facts are as followrd;
t

The original petitioh consisting of clafws 1 through R was
timely filed in Docket No. 68. Thereafter, and before the filing
deadline of August 13, 19466, plafntiff filed three additional
dockets, punbered 229, 299 and 35). Docket No, 229 was an
sboriginal 1land clatm duplicating allegations pled in Clafms 1}
and 2 of Docket Ko. 69. Docket No. 353 was an accounting clatr
for missansgeaent and dreach of fiduciary duty reparding ofl and

" gaw resources, Docket Ko, 299 {s an accounting clais for mis-
oanageusent and bresch of fiducisry duty regarding a1l other
resources. Thease resource clainms had been generslly alleged by
claioe 7 of Docket No., 69. Accordingly, these accounting clains
were consolidated for triel,
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On October 1, 1969, former Navajo counsel, Narold Mott, filed
4 First Acended Fetition which withdrew fror consideration non-
accounting claims 1-6 and B of Docket No. 69. in 1974 & sub-
srque’ t Navajo counsel, William Schaad, filed a Second Amended
Perilion in Docket No. 69 which purported to reformulate and
restore non-accounting claims 1-6 and 8 to the case. The
Commission allowed this anendmwent on the ground that {t was
based on facts contained on claim 7 of Docket No. 69 which had
not been withdrawn, and ctherwise concluded that the atiempted
withorawal by Mott had not been effective because the attorney
contract then in eftect required tribal approval for any

“adjusteent” of the claims. (35 Ind.Cl.Comm, 305, 307,
January 23, 197%5).

Un June 3, 1976, Deypartument counsel fifled a motion to disciss
¢laizs lae anc 8 of locket No. 69 on the ground that the “reformula-
tron” Ly Sctaab happendd after the statute of limitatione (25 U.8,(.
7ULY bad tun., The Cozmission trapsferred the cases to the Court of
Cla & (uncer Pol, No. §4-465, 90 Stat. 1990 (1976)) without ruling
on this motion., The cases were assigned to Trial Judge Bernhard:
«hu reaffirtes the Commission’s earlier ruling that ssid claiss
related bacr to the original petition. On appeal the Court of
(laizs revessed this ruling and diszicsed these claims, (220 Ct.Cl.
et (lw79), 601 F.2d 536 (l1979)).

N ) Fay
Tte (ourt ruled on appeal that the withdrawal of claims 1-6
and B 1 Looeret No. 69 by former Navajo counsel Mott did not

feguire ttibal or Secretarial knowledge or approval. The Court
construed the relevant paragraph of the attorney's contract (i.e.,
par. b, Conpromises and Settlements) as requiring:

* * * itribal and secretarial approval only
of compromises, settlenents, and einmi{lar
adjustments of clainms, {.e., the termina-
tion of claiws in return for sowe copsidera-
tion given {f exchange therefor. Paragraph
¢ did not limit the attorney’'s zutherity co
withdraw certain claims, several of which
probably were cuplicative of those {n other
dockets, for what he perceived to be sound
vattical or strategic ressons. That was
vrecisely the kind of decision the attorney
would have to make in carryiag out his duty
under paragraph 2 of the contract "to
diligently presecute the claime and to exert
his best efforts to satisfactorily conclude
thew within the term of this contract.”

i6;
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Indeed, ar attorncy cnild not effectively
conduct such a major .ndian claims case
as this {f he had to obtain the prior
approval of his client and the Secretary
before he could take such action.

Consequently, the Court held there was nothing before the Commis-
sion to which th~ 2nd amended petition in 1975 could "relate back”,
and the situation stood as if the withdrawn claims had never been
filed. The Comzission thus lacked jurisdiction to hear them.
(Pages 366-367 of the Court's opinion.)

We ayree with the above conclusions and the result. We
go not find this view fnconsistent with the Commission's inter-
pretation of the attorney’'s contract in the Jicarilla Apache case.
There, the Connission had ordered a consolidated hearing of the
aboriginal land claics of certain Pueblo Tribes in the arcas and
to the extent these claims overlaQPed the similar clains of the
Jicarilla Arache. The Commission's order of consolidation further
provided that any petitioner who would disclainm any intercst in
the arva claimed by the Jicarilla could avoid the consolidated
Bewmrdng of the dicarilla Apache land claims. Thereafter, five
stipulations were executed between the Jicarilla Apache coumsel
and the separate ccunsel of five Pueblo tribes. Departrent
cownsel perceived this action as an "adjustment of claies”
requiring ap;rovasl of the tribe and the Secretary. The Conris-
s1on fecognized the validity of the contention that such
epproval should ve required where historical boundaries were
being adjusrted in storiginal land claims (12 Ind.Cl.Comm. 439,
L16-477 (1963)). The Commission found, however, that there was
absolutely no evidence of historical overlap of bordering clafms,
but that Jicarillo Apache counsel dby "nistake and oversight™ had
erroneously claimed Pueblo lands. The stipulations which served
to correct the mistake did not constitute an arbitration or com-
promise of & controversy between them since none had ever existed
and there was only a nistake of pleading. The Commission concluded
(Id., p. 478):

* * *Th,s correction of an error in pleading
made by counsel's inadvertence in failing to
exclude lands clatiwed by subject Pueblos is
not difficult to distinguish from a situation
where a historic boundary dispute between
adverse Indian groups or tribes {s sought to
be settled by arbitration and cchromise.
Here there was @ mistake i{n the pleading of
the descriprion of Jicartlla Apache's clained
lancs and its correction,
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wWe have accepted the Commission's correction of our mistaken
- perception of the Jicarilla Apache transactions and see no

precedent which would support legislative revival of the
dismissed Navajo claims.

It is our view that the dismisced claims of any substance
are the subject of clafm 7 in Docket 69 or in Docket Nos. 229
299 and 353, either presently before the Claims Court or for
which judgueat has Deen entered.

*

Clafms 1 and 2 sought a declaration that the Treaty of
June 1, 1868 was {9valid and a judgment for the fair market
value of Navajo aboriginal land. %hese claims were the subject
of a judgment in Docxet No. 229. A judgment of $14,800,000.00
was awarded to the “avajo Tribe on Septercber 18, 1981 for the
tail narret value of their aberiginal lands.

lain 3 corplains of the adequacy of the agricultural land
provided under the 1953 treaty ang contends that the government

15 liable for the datage which allegedly occurred froo overgrazing,
The manapesent of all lands on the reservation is the subject of
tnguiry aader claioc’ 7 of Docket No. 69,

Claiz &4, subtitled "Education: School's,” allered that the
United States failed to ensure the civilization and education of
the Lavajos under the 1868 treaty. Tréal Judyge Bernhardr ruied
that the obligation to provide esucat on extended feri: 10 years
only. The Court of Clsims affirmed t.is view. (224 Ct. Cl, 171,
197-199 (1980), 624 F.2d 981, 995-996 (1980)).

Claim 5 alleges a bresch of fiduciary duties by the United
States with respect to the Tribe's natuoral resources and other
tribal property. These clatins are alss the subject of clain 7
in Docket No. 69 and in Docket Nos. "¥9 and 353. 041 and gas
missanagement claims, as well as < cins for wrongful disburse-
ment and handling of tribal fure 3and the failure to fulfill *
Article B provisions of the 468 'ireaty, were the sudbject of a
judgment award of $22,000.7.0.00 to the Navajo Tribe in Docket
No. 353 on June B, 1982. Similar claims for nmismanagement of
copper, vanad{ua, uranium, sand, rock and gravel resources were
tried during February-March 1983 and are pending on bdriefs to be
filed before the Claims Court in Docket Nos. 69 and 299, Other
resource and property clainms were scheduled for trial in these
dockers by the Trial Judge's order of March 24, 1982, Trials
have been thus set into 1985 (e.g., timber and sawmill claims -
October 24, 1983; ceoal, water, rights-of-way, mission sites, etc. -
May 15, 1984, and grazing lands - January 10, 1985),.

~
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Claio & alleges that miscellaneous facilities provided under
the 1868 Treaty were inacdequate and delaved. To the extent that
such facilities were maladninistered or cismanaged, the claims
are pending uncer claim 7 of Docket Wo. 69.

Claiz 8 allepes brezch of an agreement in 1886 to return
Navajo sooriginal hezelands in return for services by individual
Navajos as scouts and guides during the Apache war. Claims of
individuals =re not justiciable under the Indian Claims Commis-
sion Act. The claim tor shoriginal lands was the subject of the
judgnent in Docket No. 229 as noted above,

wesition of the Department that the Ravajo Tribe
be victit of any injustice and in the distissal
Gt the claics t'at me legislative remedy is reguired.

it is the
.

s ol e
Sincerely,

Carcl E. Dinkins
Aseistant Attorney General
Land and Natural Rescurces Division
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‘, 3
U. S. Department of Justice
Ofice of Legistative Affains

Office of tN Asnttant AHOMSEY Genersd Wemgion. D C 20380

Honorable James V. Hansen
House of Representatives
washington. D. C. 205158

Dear Congresscan Hansen:

Thank you for the opportunity to present cur comments on
Mr. Schaab's letter of July 12, 1983 and S. 1186. We did not
have a copy of S. 1196 at the time ocur letter of June 14, 1983
wak being prepared. We accordingly directed our resarks to
sgecxfﬁc questions posed in your letter of May 18, 1983,
Although we agree that tridbes pust have a fair ng?ortunity to
present their elainms, we remain opposed to the bill and
appreciate this further opportunity to supplement and elaborate
upon our positiof.

In suz, we oppose the t{1l on four grounds. Tirst, the
legislarion would define the detafl: of a particular attorney-
client relationship. Second, we view the relief as unnecessary.
Third. the bill i{s ambiguous. Fourth, legislation of the sort

roposed portends new reguests for jurisdictional authority by
gndign tribes who have become dissatisfied with results obtained
under the Indian Claims Compmission Act (860 Stat. 1049, 25 U.S.C.
$ 70, et seq.) (hereafter, the Act.)

First, the proposed language of S. 1196 plainly reverses the
Court of Clains eld£n§ that a voluntary disn{ssal of certain
tribal claims by tribal counsel was proper and bdbinding on the
client, even though without the prior knowledge and consent of
the Tribe and the Secretary of Interior, Navaio Tribe v. United
States, 220 Ct.Cl. 360, 6G§ F.2d 536 (1979). Language in
5. 1156 which concludes that claims were withdrawn without the
"required” approvsal of the Tribe and the Secretary accomplishes
this resuit, As we saild §n our letter of June 14, 1983, we
believe that the Court of Clainms was correct in supporting the
validity and propriety of the tribal attorney's action i{n that
case. An ever-present legislative "requirement” of knowledge
and approval of the Tribe and the Secretary would i{mposec seriocus
restricrions on tribal counsel's actions dur£n§ the norwmal course
of litigation, making {t virtually imposaible for that counsel to
act with dispatch and efficiency in the handlin% of complex
Indian claims. Courts and litigants must be able to rely and
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act upon representations of counsel in litfgation. In their
cepacity as defense attorneys, this Department’'s lawyers would
act at their peril to rely upon tribal counsel's representetions
without assuréhce in each {nstance that approval had been
provided. Inordinate delays in the disposition of these suits

would be the {(nevitable result.

Present counsel also argues that the Department of Justice
has, or had, some fiduci{ary duty under 25 U.S.C. § 8la “to pro-
tect Indian tribes against the unauthorized or imprudent actions
of their attorneys.™ lLetter of May 31, 1983, at &. It ig the
breach of this duty which iz said to justify the proposed legis-
latfon. Id. This proviso would alter the role of defense lawyers
and judges involved in adVersary proceedings under the Act by
adding an overriding obligation of sssuri{ng that cribal counsel's
strategy, tactics, and actions were not only suthorized but also
prudent and, presumably, likely to succeed. We do not understand
that to be the role which Congress intended for this Department
when it established & tribunal for the litigation of Indian clains.

Mr. Schaab's July 13, 1981 letter principally focuses upon
the Court of Claims diswissal of "fair and honorable dealings
clains” allegedly contained in Clauses 1-6, and 8 of the er%ginal
petition {n Docket No. 69. He reasons that the dismissal of those
clafws precludes any further consideration of them by the Court of
Clalms. As we discuss {g some degail below, most of such claims
are clearly not precluded. Mr. Schaad's propesition, or one very
similar to it, was proffered by the government itself to the Court
of Claims in Navajo Tribe of Indians v. Unfted States, 224 Ct. Cl.
171, 181, 624 F.2d 981, 586 (1980). 1In the 1380 opinion, the
Court described Claim 7 as “an all-{nclusive clsaim that asked
the GCovernnent to account generally and progerly for its handling
of the Tribe's monies or property over which the Government had
exercised control or supervision.” 1d. Plaintiff's exception to
the government's accounting report, wWe argued, sought to reassert
clafms which had been disnissed in the 1979 ruling. We submitted
that the earlier dismissal precluded the reassertion of the
“fair and honorsable dealings” claims. The Court rejected our

proposition, reasoning as follows:

[The 1979 order] was not meant to delete any
true sccounting claims already included (n

Claip 7 * * * simplg because the specific item
happens to deal with the same subject matter
(e.g.. land, oil, gas or education) as a dis-
missed claim. What the [1979] order did, and,
was meant to do, was to prevent plaintiff frop
altempting to restate and reinvigorate the dis-
missed claiws, which were not accounting clafos,
in the form (if not the substance) of accounting
claims in order to try to bring ther now, for
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the first tice under Clafm 7. But true seccount-
ing-claivs, involving the di{sposition of tribsl
funds and property, have always been unrg and woof
of Claim 7, and they remain so. If the issue {»
wvhether the Governoent, as fiducfary, €fzithfull
managed or used Kavajo sssets, Clafa 7 covers the
question.

224 Ct. Cl. at 181-182, 626 F.2d at 986. (Esphasis in text.)

The Court offered an exanple of how a disnissed clain
could remain visble in Claim 7. It pointed to the government's
alleged fa{lure to provide educstional and other services to
the Navajos and concluded that disnissal of that clain did not:

prevent the plaintfiff from urging [in Clais 7]
that defendant must sccount for the use and dis-
position of educstional sonies appropriated by
Congress to or for the use of the Navajos
specifically; the latter aspect is and has alvays
been fully a part of the general accounting
claips we are now considering.

1d. In contrast, the Court indicated that a "droader conten-
tion” apparently within the disnissed clains, f.e., the
United States' failure to appropriate or make available guffi-
cient funds to educate the Navajos, could not be restated in
Claim 7. An analysis of the specifics of the claims becomes
essentisl.

One of the bases for our opposition to the Bill, in fact,
is that it generalizes regarding claims which have been de-
scribed by the Court of Claims as "byzantine {n complexity,."
Navajo Tr{be v. United States, 220 Ct. Cl. at 362-364, 60V r.20
at 537-538. Even though some clarification might be obtained
by reference to the 1979 decision, the present status of the
dismissed claios would srill not be apparent. Conneguentiy.
we undertook, in our letter of June 14, 1983, to up-date the
status of the disvissed claims in the context of their pendency
or disposition in other Navajo dockets. Because that analysis
demonstrates, we subwmit, that the relief sought in the B{ll is
unnecessary to assure that the Tribe has had a fair opportunity
to litigate its claims, we restate it here.

Specifically, Clafows 1 and 2 sought & declaration that the
Treaty of June 1, 1868 was f{nvalid :ns a judgment for the fa(r
market value of Navajo aboriginal land. ‘These clainms were the
subject of a gudgment in Docket No. 229. That judgment awarded
$14,800,000.00 to the Navajo Tribe on September 18, 1981 for
the falr market value of thei{r aboriginal lands.

e



168

Clein 3 complained of the adequacy of the agricultural
land provided under the 1868 treaty and contended that the gov-
ernment was liable for damage which allegedly occurred from
mismanagexent through overgrazing. The xanagenent of all lands
on the reservation, however, is the subject of {nquiry under
Claim 7 of Docket No. 68.

Clasm &, subtitled "Education; Schoels,”™ alleged that the
United States failed to ensure the civilization and education
of the Navajos under the 1568 treaty. Trial Judge Bernhardt
ruled that the obligation to provide educatfon extended for 10
years only. The Court of Clains affirmed this view. 224 Ct.
Cl. at 19;-199. 624 F.2d at 995-996.

- Claim 5 alleged a breach of ffduciary duties by the United
States with respect to the Tribe's na:ura¥ resources and other
tribal property. This clafm is also the subject of Clainm 7 (n
Docket No. 69 and Docket No. 299. 1In additfon, ofl and gas mis-
wanagement claims, as well as claims for the wrongful disburre-
ment and handling of tribal funds and the failure to fulfill

the provisions of Article 8 of the 1868 Treaty, were the sub-
ject of & judgment award of $22,000,000.00 to the Navajo Tride
{n Docket No. 353 on June 8, 1982, Simf{lar claims for misman-
agenert of coppert vanadium, uranium, sand, rock and gravel
resources were tried during February-March 1983 and w%ll shortly
be pending on briefs before the Claims Court in Docket Nos. 6%
and 299, Other resources and property claims have been
scheduled for tr{sl by the Trial Judge's order of July 1, 1983,
Specifically, trials have been set {nto 1986, including: tinmber
and sawmill claims, January 23, 1984, coal, water, rights-of-
way, mission sites, and related clafws, May 15, 1885; and,
grazing land claims, Janua'y 10, 1986.

Claim 6 alleged that mi -ellaneous facilities provided under
the 1868 Treaty were inadequa:¢ and that their construction was
delayed. To the extent that such faci{lities were mismanaged,
the clain would then be pending under Claim 7 of Docket No. 69.

Clafn B alleged the breach of an agreement i{n 1868 to re-
turn Nevajo aboriginal homelands in return for the services of
individual Navajo Indians as scouts and guides during the Apache
war. Claims of fndividuals, however, are not justicfadble under
the Act. The tribal claim for aboriginal lands, or the other
lands, was the subject of the judgment {n Docket No. 229 as
noted above.

From this discussfon, it is evident that the "dismissed
claims” of any substance, {.e., those addressing the Govern-
ment's handling of tribal mofi{es or property, are also the sub-
ject of (lafm 7 {n Docket No. 69 or of claims presented in Docket
No. 299 and are therefore still viable., Specifically, Claiwms 3,
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4, 5, and 6 are, i{n part, the subiect of Claim 7 i{n Docket Xp.
€9, Claim 5 is the subject of Docket No. 29%. Indeed, Clains 1,
2, 5 and 8 have, {n part, been the gubject of substantial Judg-
ments already entered in favor of the Tribe in Docket Nos. 225
and 353, Clais 4, to the extent not available i{n Claim 7, ;s
addressed on the meri{ts in the Court of Claims 1980 opinion.

In these circumstances, we would gubmit that the proposed

legislation is unnecessary to provide the Tribe a fair oppor-

tunity to pursue its claims. urther, the proposed language
fnaccurately generalizes regarding “"claims"™ which are, as the
Court of Clsims said, "byzantine in complexity.”

Finally, affording an independent Juriadicti{onal grant
where judgments have already been entered, merit rulings made,
and claims otherwise presented or prer~rved, promises to un-
settle and further protract the resclution of these claima, The
Brant could encourage other tribes to seek Jurisdictional au-

thority to reopen results already obtafned under the Act when

those results gare later thought unsatisfactory or, with new
counsel, to present entirely new ideas and theories of their

past or current claims with the hope of greater success before
the current tribunal. :

For the reasons discussed, we continue to oppose both the
relief sought in the Bill and the proposed language. The Qffice
of Managerent and Budget has advised us that there is no objec-
tion to the sutzission of this report from the standpoint of
the Administration's prograc, .

Sincerely,

Robert A, McConnell
Assistant Attorney General
Office of Legislative Affairs
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September 28, 1979

=

Q
ORDER

ON PLAINTIFF'S MOTION FOR
CLARIFICATION

~ The plaintiff has filed a motion for clarification of our
opinton of June 13, 1979, in which we dissiszsed claims 1
through 6 and clainm 8, In a0 doing, we stated that "This
dismissal i1s withovt prejudice to the plaintiff's assertion of
any of these claizs in other dockets fnvolving the plaintiff
if those claims in fact are present in those dockets." (Foot-
note 1). Plawntiff now asserts that in this footnote we con-
templeted the possibility that the dispissed claims still might
be asserted as part of claim 7 in docker No. 69, a general
accounting claim that has been conkplidated with the sccounting
claics iﬁ\do:kec Nos. 299 and 253,¥}Q? which therefore*was not
before pe,

flaintiff is mistaken. Footnote 1 was intended to make
clear that despite the disnissal of claim$ 1 through 6 and
claim 8, those claims could be asserted in the other pend.ng
duckets (Nes. 229, 299 and 353) {f {n fact they "are present
in those dockets.” The determination whether the dismissed
claims are so present is a vmatter for the trial judge.
Obvidusly, we would not have dismissed ¢lidms 1 through 6 and

claim 8 in docket No. 69 {f we had contemplated that all of those

claims could be fully pressed under claim 7 {N tha® docket. To
the contrary, we held that the plaint{ff's previous withdrawal
of claims 1 through 6 and clais 8 in docket No. 69 precluded
plaintiff from subseguently reasserting those claims because at
the time of reassertion the statute of limitatfons had run eon
them. The plaintiff may pursue these disvissed claims only if,
and to the extent they are also part of the claims asserted in
the dockets other than docket No. 69, ’

&,
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wAlVER OF RES JUDICATA DEFENSE B\?concnzss

Assiniboine Nation, et al. v, United States, Docket No.
10-81L (Order of August 13, 1981). <\\
Judgment - 516,394 ,625,16.

Blackfeet: Tribe of the Blackfeet Reservation v. United
States, Dockdt No. 649-80L (Order of June 19, 1981),

-

égéﬁﬁspg - 829,357,453.00 ,

Three Affiliated Trides.of the Fort Berthold Reservation

v. Urited States, Docket No. 54-81L (Order of September 30, 1981).

.

Judgment - $22,69%0,625.00

*

Mr. Haue. Thank you

I notice in looking at’ this record that Hareld Mott, who was the
attorney back at that time, according to Mr. Richardson's testimo-
ny that’he filed with us, filed an amended petition which deleted
several of the originally pleaded claims, that the attorney contract
with Mr. Mott required approval by both the tribe and the Secre-
tary of the Interior for any compromise seftlement or other adjust-
ment of the claims. ‘ *

What about that? ’

Mr. Liorra. 1t is my undersﬂa:nding that is somewhat mistaken.
The contract that the attorney had, in our review of it and my esti-
mation. provides for the approval by the tribe and the Secretary of
the Interior of any sgttlement.
® As indicated by the claims court in 1979, the attorney, under
other provisions of the contract and as part of his employment, had
to make certain decisions. That is part of being an attorney. That
court held that he did not need approval of the Secretary of the
Interior or the tribe to withdraw claims. N

Mr. Chairman and members of the committeeid would submit
that if this was so, that if any attorney representing anyone—let's
say the tribes—had to go back to the Secretary of the Interior or
the tribe for various facets of the litigation, the courts would be to-
tallv submerged and encumbered and the case would never be over.

The contract. ] submit, provided that the attorney use his judg-
- ment, and he used his judgment.

Mr. HaLrt. Do you have a copy of the contract entered into be-
tween Harold Mott and the claimants here?

Mr. Liorra. T don’t know whether I have a copy of it, but the——

Mr. Hatr. Do we have a copy of the document that you hold in
yvour hand?

Mr. Scnaas. This is exhibit A to Mr. Gorman’s statement in your
packets. If you would turn to page 51-A, this is a printed petition
for certiorari to the Supreme Court, but it contains all of the rele-
vant and underlying materials. And 51-A is a copy of the Mott con-
tract .
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The particular provision is on page H4-A, section 6. Mr, Liotta
has also referred to section 2 which is on page H1-A

Mr. Liorra. Basically, Mr. Chairman, in the 1974 case. the judge
pointed to article V1, which says any compromise of settlement or
other adjustment of the claims shall be subject to the approval of
the tribe and the Secretary of the Interior. We recognize that.

In the same case, the court pointed to the kind of the decision
the attorney would have to make in carrying out his duty under
naragraph 2 of the contract, to diligently prosecute the claims and

(1o assert his best efforts to satisfactorily conclude theimn within the
terms of this contract. g
Mr. Hat. When they started out with this attorney,
Mott, how many claims did they plead in this suit, seven”

Mr. Liorrta. Well. sir, 1 think there was more than ..t But 1
think what the subject of this proposed legislation is, iz claims 1
through 6 and claim R, :

I think it might be helpful if I go through sort of a litany here to
show you what has happened as to those claims and what is hap-
pening as to those claims. It might be helpful to you. I think there
were other claims within the purview of that suit.

I would like to also preface my remarks by indicating that this
case is now in broad terms 33 years old.

Mr. Hattr. The Supreme Court refused a writ in July 19350,

Mr. Liorra. Pardon me, sir? ‘

Mr. Harl. The Supreme Court refused a writ in 1980, according
to records 1 have here. ‘

Mr. Liorra. That may be so.

Mr. Scraan. That is correct

Mr Liorra. Also. 1 would like to point out that the claims were
withdrawn in 1969, and I think action took place by another attor-
ney sometime in the 1970, '

My Hann But when did the claimants find out that these seven
¢laims had been dismissed and amended pleadings had been delet-
ed? :

arold

Mr Liorra. |don't know. 1 would assume—1 really don't know
the answer to that,

But as their attorney, and if I was the gttorney in the case, I am
sure that there must be discussions going back and forth. 1 am
sury. as thev are here. they must have been in the courtroom. 1
can't contradict what anvoene said 1don't know the answer.

Mr Havi Are there ang people today who were parties to that
original contrict between Mott-—here is a Raymond Makai. Is he
<till hiving? .

Mr. Scuaan Mro Chairman, Mr. Makai was chairman of the
Noavaho Tribal Council at the time the Mott agreement was made.,
and he signed the agreement in his capacity of tribal chairman. So
far s we were aware. Mott made no report 10 any component of
the Navaho tribal government. to the tribal council. or the chair-
man of the tribal council. '

Mre Harn b he still hiving?

M Sctaas Mott? Yes, he is still living. He was in Fort Smith,
Ark. He has westten a letter, which ix exhibit B 1o Mr. Gorman's
stitement it i= in vour packet—ygiving some explanation of why
this amendment was filed i 1860

Q 12“t; i
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His explunation s that he was induced to do it by Ralph Barney,
who was General Counsel for the Indian Claims Commission at
that time, in order to simplify the form of the petition that Mott's

predecessor, Norman Littel, who had prepared this petition—the

petition is on page 12 of this petition for cert, 12-A. It has the
imdex of claims.

Since the chairmar is an attorney, I am sure your practiced eye
can take a Quick look at it and tell that it is a rather complex piece
of drafting. .

According to Mott's letter in 1983 to Chairman Andrews of the
Senate Select Committee on Indian Affairs, Mr. Barney, the Gener-
al Counsel of the Indian Claims Commission, suggested that Mott
should reorganize this pleading, this petition, filed in 1950, by with-

~drawing seven of the efght claims and leaving everything under

the seventh claim. Mott says he thought.that was what he was
doing. e didn't intend to drop any claims. He did not intend vol-

untarily to dismiss any claims. . o
Mr Hair What kind of an education did Raymond Makai have?
Mr. Seraar. Raymond Makai. - \

- Mr. Hawtn Yes

Mr. Scuaas. 1 don't know. Perhaps Mr. Gorman knows,

He was chairman of the tribal council between 1962 and 1970.
He served two tergs. :

Mr. Hatt. Was be an educated man in any way? Had he been to
school? - ‘ »

My Gorsman. Mr. Chairman, Mr. Makai was the chairman of the
Navajo Tribe at that time when Harold Mott was the general coun-
sel for the tribe. Mr. Mukai, I am rather sure that he has a high
school education plus more. but I don't think he has a degree. But
he huas enough knowledge, as far as being the chairman of the
Naviho Tribe, .

. Mr. Havn My time has expired. 1.0t me pass this on over to Mr.
Boucher for questions. . :

My Bovener The Assistant Attorney General who spoke indi-
cated that perhaps adoption of the bill in its present form might
extend the jurisdiction bevond what Mr. Richardson had intended
and create an unfortunate precedent for doing that.

Perbaps T have misinterpreted your statement. If I have, I hope
vou will set the record straight. If 1T have not, 1 wonder if you
would ~ugeest ways to amend this bill to restrict the jurisdiction
we would conter to that which in fact was requested and no fur-
ther” . _

My Liorra Noosir. T would like to address that, if I maw

would Bike 1o correct something first, though, Insofar as the
tetter of Mro Mott | orefer the committee chairman to the lgtter
and point out that Mr.o Ralph Barney was the chief of our Indian
clutms ~ection. he was not with the Claims Commission. I-think
that s smportant. So there was no representation made by any
membiers of the Claims Commission. | am sure it was an error.

Mr Sairaan That s correct It was an error.

Me Licrra Aol if vou look within the purview of that letter. it
i~ qrate mteresting. some of the things Mr. Mott is saving. He says,
i man.
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While servine as the s attarney for the Navaje Indians, Ralph Barney, an
atturnes for the Pepartment of Justiee n charge of Indian claims. requested me on
theee ovcasions o comahdate the several claygms then pending before the Indian
Cliims Commussion In particutar, his argument to me was that the “cover-all” com-
pliamt of case No 69 Docket No. 7, was sufficient to provide appropriate rehief on
AT the Novigo caunts -

Fhad my assistant reassess the claims and certan consolidations were made,

The present-claims attornes. My Schaub, believes cand hins many times asserted.
that No 7 does I tict cover the Navs 4jo clinms, vet to bescertain’ of full protection
. tor the Navigo Tribe, be wishes the claims consolidated to be uncongolidated.

N .

Now, sir, if I may. 1 think it is important to turn my attention to
these claims as I understand them and what has -happened to
them. As 1 indicated, there were seven claims, claims 1 through 6
and claim X0 As‘indicated in our submission—and [ will do this
quickly—that claim 1, for example, suit for the fair market value
of aboryginal lands as allegedly protected by the treaty of Guada-
lupe Hidalgo [1X16] and the treaty of 1849, ratified by the Senate
on September 8, 1850,

These were the same facts as alleged for the basis'of a claim in
docket N 224, which was pending. ;

Al 2, the alternative claim for aboriginal lands, was a suit for
the fair market value of aboriginal lands by fraud and duress
which Indian title claim was extinguished by the invalid 1868
treaty,

Claims 1 and 2 were subject to a judgment of $1.4,800,000 in
docket Noo 229 This docket is now closed. Those are twe of the
cliums that they want vou to reopen.

Claim 3 is a suit 8 inadequacy of agricultural lands provided
under the treaty of IN6X, and for damage to treaty lands by over-
grazing. A claim for mismanagement of grazing and other lands is
cluded in claim 7 of docket No. 69 and in docket No. 269, The
triad date on that claim is set for January 10, 1986,

As to claima f, the suit for fatlure to provide educational and
other services under article VI of the 1868 treaty, the Court of
Clarms sustained the trial judge's holding that the obligation to
provide civitization, cducation, extended for 10 years only. or until
1=7T~

As to ¢laim S, it s a suit for breach of fiduciary duty by the
United States by exploiting and allowing others to- exploit the
trabe’s natural resources — otl, gas, vanadium, timber, et cetera—
without adequate consideration. This claim is dlso included in
claim 7. docket Noo 69 and in docket No. 299,

An oil and gax case. along with claims for wrongftl disbursement
of trihad funds and failure to fulfill terms of artide VII of the

~ treaty of Issowere subject to a judgment for £22 million in docket

No S350 on June xoA9NZ Docket No 353 has thu.s been closed, dnd
~similar clavms for mismanagement of copper. vanadium, uranium,
sand. rock. and gravel were tried in 1983 and are pending plain-

3 s brief in docket Nos. 69 and 2949, 1 believe the claim xs for 3139
’ mitthon 1 an not sure of that

Timber and sownull mismanagement claims are set fnr trial in
Januars 250101 Coal, water, rights-of-way, mission sites, and re-
lated claims are scheduled for trml on Md\ 15, 1983, Grazing Lmd
clim, covering an area of 25000 square miles. is set for trial in

-
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docket Nos 69 and 299 o January 10, 1986, 1 believe the grazing
clatm s for X360 nulhon.

P will be ficished in a moment, gentlemen. | am sorry to hold you

. ut this takes a litile time.

2V m 6 s a suit for violation of the 18638 treaty by failing to pro- .
v adequate corstruction of buildings and shops. This misman-
cement of property claim is pending under claim T, docket No. 61,
The elaint has not been scheduled for trial.

An to chiim ~ it is the sutt on breach of an agreement in 1R6X to
restore aborinal homelands in return of services of individual

. Navahos in the Apache wars. The aboriginal lands were paid for in
the judgment of f14.5 million covering claims 1 and 2. <
) I point that out to give yvou the history as to what has happened
here
. Now in respanse . sir, to vour quesiion, I think that I cannot rec-

mmend any alternative te what is proposed. T will tell yvou why. 1
think that, first of ail, this bill, if it is passed, will lead to many
more proposals coming for ypu to open litigation of this time.

I vould suuggest to you that the case has been pending for 33
verr~, the 1t is time for litigation to end. There have been pay-
ment< made here and many of these claims are pending.

My Hocener Let me interrupt you on that point.

Mr Laorra Yes, sir

My Bovener. It is my understanding, based on Mr. Richardson’s
statement and the statements made by the other gentlemen who
restifiod  that all that they are seeking is to have the Court of
Clarms hear some seven claims that were voluntarily dismissed by
the attornes for the Navahos, Under that definition, they cannot
e pending today,

So what are the claims that are presently pending”? And if they
are encompissed within any of these seven, is there some way that

@ we could redraw the bill to more nerrowly define those that are
not pending’

Mro Liorra, It s difficult to know under the present bill, may 1
sav. ax to how tar they could go. I mear that in good faith. I am
not talking ahout anything pejorative or anything of that sense.

. | have indicated to vou the status of the present cases. | think
hit probably as 1o the education treaty, they want to go bevond—
cham T they want to go bevond what the treaty has provided.,

Ccannot, T am sorry to say—perhaps this gentleman can—but |1
cannot make anv sugpestions as tn how you could pin this down a
little closer. But ] think that. as it stands, and anything close to it
would open the cases wide open. I would suggest to vou that they
have had their day in court or they are having their day in court. .

Mr. Bouener. Let me direct your attention to page 2 of the bill, .
beginning on line 5, where, as one of the qualifications for the con- ~
ferral of jurisdiction on the Court of Claims for any particular

. thine, 1t must have been a claim which. and I quote, “fo have been
= unluntority dismissed by the tribe before being considered or decid- -
. ed on theirGnerits:” in

The many cases to which you previously referred that are pres-
ently pending would not have been cases that were voluntarily dis-
missed by (he tribe before being conaidered on their merits. So you
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are not suggesting to us we would be opening the door to consider-
ation of those claims in the Court of Claims directly, are you?

Mr. Liorra. These very claims that 1 discussed are the very
claims that they want to reopen—claims 1, 2, 3, 4, 5, 6, and &
Those are the very claims that I understand they want to reopen.

Mr. Boucner. You are saying that those claims are presently
pending in some other forum? -

Mr. Liorta. Some of them are still pending in' the courts; ves.

Mr. Bovcener, Why would they want to reopen them if they are
presently pending”? T don't understand that.

Mr. Barser. May [ speak to that?

Mr. BoucHEeR. Yes, sir, please. :

Mr. BarBer. My name is Pau Barber. 1 am one of the counsel
fur the Navaho Tribe.

I think what counsel for the Departmenf of Justice is trying to
do is confuse the committee as to what is pending and what isn't.
\tmply stated, claim 7 —as never withdrawn, and the court has
held that there clearly are some overlapping parts between the
withdrawn claims, 1 through 6 and &, and claim 7 which was never
withdrawn,

Counsel for Justice. in summarizing what each of claims 1
through 6 and X were, when he went through that rapid succession
of summaries, attempted to describe them in terms that met the
overlap-—that is, he described them in the terms that may overlap
with clium 1. the remaining claim that is still, for the most part.
pending in the claims court right now.

In fact, there are other parts te those claims which are lost for-
ever without being heard on the merits,

Mr Kinosess, Could we hear about them?

Mr. Barser. Well. T think the committee of the tribal council-
men addressed the education claim. Specifically, claim 4 of the six
claims 1 of utmost importance to the members of the tribe. The
claim for education is a claim based on the failure of the United
States to deal tairly and honorably with the Navaho peopie in ful-
tilling their treaty pt omises, and in honoring the appropriations for
education in the time after the treaty, for a period of several years.

The court specifically held—and the citation to that is part of
Mr Gorman's testimony—the court held that claims based on fair
and honorable dealings that are not specifically tied to the reserva-
tion or some asset of the tribe are gone forever. Fair and honorable
dealings 15 a unique section of the Indian Claims Commission Act.
It was passed in 1946 to give a very broad scope to the jurisdiction
of the Indian Claims Commission,

In fact, the Sec-etary of the Interior—I think it is pertinent to

“understand what went on before the Indian Claims Commission

Act. Prior to 1946, tribes, when they wanted redress for a wrong
done by the United States, had to come to Congress and get a spe-
cial jurisdictional act to allow them to sue. They were barred from
suing the United States without a special act. In 1946, Congress
said we are going to set up a commission and hear these cases once
and for all, and we no longer want them to be thrown out of court
on technicalities, we want them to be heard on the merits.

e S
)
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Secretary lekes, in o report —this is House Report No. 1466 of the
T9th Congress, st session. The late Honorable Henry M. Jack-
KON ——

Mr. Kinoness. What are the claims? What are the claims? That
is the problem,

Mr. Bagrsrr. This claim is an education claim.

Mr. Kinragss. I mean, beside that one, are there others?

Mr. Barser. Yes; there are seven of them.

Mr. KiNoNess. T mean the ones that you are referring to that
have not heen deseribed in the testimony previously.

Mr. ScHaau, Let me make one comment on that.

Mr Liotta suggested that one of the purposes of the tribe in
seeking enactment of this bill is to reopen matters that are covered
by the two judgments that he referred to in docket Nos. 229 and
SRS

That is not correct. The language of the bill expressly bars con-
sideration by the court under the legislation of matters that have
previously been determined on the merits by the Court of Claims,
Whatever is covered by a judgment already of record disposing ot—
sav, the aboriginal land claims, which the docket No. 229, the judg-
ment of 229 or the oil and gas claims, 353—those had been dis-
posed of and they will not be reopened.

The only matters that may be revived under the bill in the first
<ix claims of the original petition are what are called fair and hon-
orable dealings claims. claims based not upon breach of contract,
breach of treaty provisions, or breach of equitable duties as a trust-
ve holding assets, reservation assets, reservation resources——

Mr. Kinpyess, What are those? Are those known at this point?

Mr Sciaan The fair and honorable dealings claims?

Mr. Kinpyess, Right.

I am sorrv—1 am on the gentleman's time.

Mr Scnaar. They are not known precisely. and we are not pre-
pared to make any specific enumeration of what claims they are.

The education claim is the one that we do know about, and it is
very important. And that is what the tribal representatives spoke
about. That is the one that makes this bill a matter of considerable
practical importance.

Mr Kinvoness. Will the gentleman yield further?

M Bovener. T will yield. subject to reclaiming my time momen-
tarily -

Mr. Kinnness Thank vou.

I just wonder if we could narrow what it that is being presented
to the subcommittee? Would there be a time in the future when
those additional claims could be identified and be disclosed to the
subcommittee so that we now what we are dealing with?

- Mr, Barser. The claims are known in the sense that they are all
stated in the original petition, and that is part of the record, claims
1 through 6 and claim & )

The difficulty is in trying to summarize these claims without
giving up something on behalf of our client. The difficulty is in
trying to decide, and we think it is for the court to make that deci-
sion, what was lost and what hasn't been lost. We are reluctant to

" say at this time to condense those claims 1 through 6 and 8. They

Isp

e ey - o e

bl

IR

HRN

weh .
Aol @ Ton




17X

are exactly what they say they are in the petition, but it is for the
court to decide what they are, what was lost and what wasn't lost.

Mr. Scuaas. There is another factor also that deals with the
Government's handling of tribal property. The Government has not
yet completed its accounting to the tribe of the transactions relat-
iy to dispositions of tribal property.

We can’t, until the Government completes that accounting, raise
ssues. And it will be whert that accounting is completed, that we
will then have to file exceptions to the accounting and raise these
issues that you are now asking us to specify. So it is premature in
the course of the litigation for us to do this, because we haven't see
their accounting report vet.

In addition. just as a matter of frank disclosure of where we are
with the case, we simply haven't identified them yet with any par-
ticularity. e

Mr. Scuaan Again, the language of the bill contains safeguards
that we will not. in raising such issues at a later stage in the litiga-
tion. reopen matters that have already been determined.. and we
will not intrude op matters that are already pending. :

Mr Bovenrr 1 was wondering if language which amends this
bill to clarify that any claim which is pending in any forum would
not be o subject of jurisdiction conferred by this legislation on the
ourt of Uliims would be anenable, first to the Attorney General's
Office and. second. to the counsel here before us?

The amendment which 1 would propose would be. simply. on
page 20 line N at the end of line 7, strike before the Court of
Claims. and that would simply provide that it is clear that the ju-
risdiction herein conferred does not relate to any claim which is
presently pending

Mr Sciaas, Which are no longer pending,

Mr Bovcner Which are no longer pending; that is correct.

Do vou have any problems with that? .

Mr Bawser I think the fear that it overlaps with something
that i currently pending is mispliuced. If we file this suit--and we

. are given b months under this act to file the suit—it would be filed
m the =ame court where claim 7 is still pending. That is the U.S.
Claims Court. If there is any overlap at all, the cases will be joined.
and the judge will take care of it. It will cost no economic loss, no
additional burden. It ix only the chance that wehave lost some-
thing that we are afraid of. Obviously, if we hadn't lost something,
we wouldn't be seeking the legislation.

The Government is here trying to say that we didn't lose any-
thing. ' they really believed that, they wouldn't be opposing the
legisiation, :

Mr. Bouesrek. Let me ask the Justice Department if the suggest- -
ed amendment improves the measure from that standpoint? ‘

©o Mr, Liorra. 1 would have to address it this way. First of all, 1

. “wnuld have to study it. But let me say that 1 must take exception

) to what counsel was saving, Our purpose in beir ' we are here for

B g poed purpose. We want to he fair. ' S —

. What | am suggesting to vou is the recitation of what has hap- -

pened bere indicates that these folks have had their day in court
and have been paid, or they are going to be paid, or it comes under

Vs -
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cluim 7. They were represented by an able attorney apparently,
and he made certain decisions. )
It is obvious to me also from what counsel said that they are not
sure at this point as to what they are talking about as to what
would happen and what wouldn’t happen. I would suggest that if
this is reopened, we are going to stast a number of years back and
they are going to get into a number of things.
| I don't know exactly what the meaning of this language would
' be. “pending.’ and "“has not been previously determined on the
merits.” | am not sure of the ramifications of that before the court
as to what that would let in or not let in. I would have to look at it.

I gather that these fair and honorable dealings claims, or what-
ever they may be, would be referred back to claims 1 through &
and 8, and I am not sure how wide open that would start this all
over again. | think they have had their day in court is what I am
suggesting.

Mr. BoucHer. Let me simply suggest this. I am personally very
sympathetic to the case that Mr. Richardson and those who have
testified here are making today. I would hope that, if the Depart-
ment of Justice has any proposed amendments which would place
the bill in better condition and make sure that the jurisdiction con-
ferred is only that that is being requested and no more, that those
amendments would be submitted to the committee prior to when-
ever we mark this up.

Let me just ask two additional questions. First of all, are there
any third parties involved in this, or is it simply a matter of the
Navaho Tribe versus the U.S. Government? I notice that a state-
ment has been submitted by the Santa Fe Mining, Inc. and by the
Santa Fe Pacific Railroad Co. Do they have some interest in the
outcome of any of these claims, or dees any other third party have
an interest?

Mr. Scraar. Mr. Muys is i e room, Mr. Boucher.

We have discussed their ..cerns and are agreeable to the sug-
pested addition of a sentence to the bill.

TESTIMONY OF JEROME (. MUYS, COUNSEL, SANTA FE MINING,
INC. AND SANTA FE PACIFIC RAILROAD €4,

Mr. Muvys. Thank you, Mr. Chairman.

I am Jerome ('. Muys. [ am counsel for the Santa Fe companies.

We have no position on the merits of this legislation. But as my
statement indicates, there is pending in the Federal District Court
in New Mexico a lawsuit by the Navaho Nation against the United
States. the State of New Mexico, the Santa Fe, and a host of pri-
vate landowners, which seeks to quiet title, essentially, to 1.9 mil-
“Hon_ acres in that part of the State, and seeks to cancel convey-
ances and damages for trespass, and a host of other claims,

Our only interest in this legislation is that Congress make it
. glear that, in considering the merits of this legislation by Congress-

man Richardson. it indicate that it is pot prejudging in any fashion

the contentions that are before the Federal District Court in New

Mexico.

Out there, the defendants, Santa Fe and the State and the
United States, have argued that one of these judgmeénts in Indian
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Clarms Commission Docket Noo 229 is a bar to the claims that are =

being made in New Mexico currently. The Navaho Nation attor-
neys have denied that, and there is dispute as to the legal signifi-
cance of an Indian Claims Commission final judgment and what
eff ot, if any, it may have on ether litigation.

We have suggested language that would just be a disclaimer, es-
sentially, that Congress was not trying to deal with that issue and
it is going to leave legal effect of the 3udgments we are concerned
about in their status qub and not prejudge that issue.

Otherwise, we have no position on the merits,

[ The statement of Mr. Muys follows:]

PREPARED STATEMENT OF JrroME (. Muys

My Chavrman, iy name ds Jerome C Muys, T am a partner in the Washingten
office of the Denver Law firm of Holland & Hart, 1870 Kve Street. NW. My testimo-
ny s preseated on behalf of Santa Fe Mining, Inc and Santa Fe Pacifi¢ Railroad
Company. both headyuartered in Albuquerque, New Mexico. We appreciate this op-
partunity to present our views on LR, 3534,

Santa Fe Faeific holds title 1o over 4 million acres of fee mineral estates in New
Mexico wndd Arizona which are derived from the original land grant from the United
States to the Athantie and Pacific Ratlroad as consideration for building a railroad
tram Missonre to Californii, After Santa Fe Pacific acquired these lands, it sold
nearty ol ot the surtace estates and retained the mineral estates.

The Narvahia Pobwe s currently claiming title to 1.9 million acres of land in North.
westert New Mexieo i a cluss action suit filed on October 6. 1452 in the United
Stites Phistret Court for the district of New Mesico, Navage Tribe . State of New
Meviooo vr ol Ciel Noo=2 1= JB These lands are a portion of the {unds which
formed the bosis tor the claims brought by the Tribe in Indian Chyms Commission
Dockhet N w9 and swhich are the subject of 8 1196 These lands were adso the sub-
et ot claims for which the Navaho Tribe received 3148 million pursuant to a judg-
ient entered i fndun Chims Commission Docket No. 229,

i the pendingeg New Mexico fawsuit the Tribe has also requested trespass dam-
s the mvaludation of convevances from the United States to third parties, and an
it togn apainst turther trespass with respect to a lurge area of Northwestern
New Mesion This arew includes the lands deseribed in the first, second. and eighth
el ot Dlachet Noo 69 and in the two counts of Docket No. 224 The United Btates,
e State of New Mexens Santa Fe Mining, Inc., and Santa Fe Pacific Railroad Com:
froen g defendants in that action, and the alleged class of other defendants in-
chufes il dand owner<n the 149 mitlion acres subject te that litigaion In addition
tooether contentions, Santis Feoand other defendants have moved to dismiss the

pennding evon on erounds that the Tribe was previously compenscted for loss of

Ui Lynds by the pavment of the judgment in Docket No. 229, and 1hat that judg-
mient i~ theretore, res qudicata of the claims asserted in the pending action. The
Tribe bos countered this contention and has tuken the position that the satistuction
ot the pudpment i Docket Noo 2249 does not present it from asserting new claims for
thotes dhunages o to actual ovnership of the same lands, All of the title held by
Santi Feois derived from convevances from the United States or grantees of the
Ulnited Ntotes

danta Fo bebeves that it s imperative that Congress, in legislating with respect to

the narrow issue with which this bill purports to deal, make it clear that it does not '

interd ity action to have any effect on the finality of the judgment in Docket No.
2K oy the ¥vg ¥ conte ntic)m 48 to its effect in the pendmg litigation in New Mexico.
‘Q—Qﬂgt' bifl’
This Act shall nat affect the finality of the judgments entered in Indian Claims
Coms~ion Docket Nos 280 gad 0030 or later the effect, if any, of those judgments

. ~>:-.-;Mr itagation brought by the Navaho fadian Tribe aganst the Unised M&w or

third parties in other judicia] proceedings,

Mr. Bovcoser. You are asking that if the committee acts favor-
- ably on the bill. that it adopt as an amendment the language you
are proposing on page 3 of your statement?

£ . . o
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‘ﬁr. Muvs. Yes, we have worked that out with the counse' for the
tribe.

Mr. ScHaaz. It is agreeable to the tribe.

Mr. BoucHer. Does counsel to the tribe agree that the amend-
ment should be adopted? '

Mr. ScHaas. Yes; we, I guess, would prefer to have it as a state-
ment in the committee report rather than in the bill, but if the
¢ vmittee decided to amend the bill to add it, we would not object.

Mr. BoucHer™ You duné object to the substance of the sugges-
tion? .,

Mr. Scuaas. No; we think that this is not the appropriate place
to go intc these matters of collateral, estoppel, or whatever else
may be involved in that other litigation.

‘Mr. BoucHEeR. Are there any other third parties that would be
affected one way or the other about the passage of this?’

Mr. Barser, Your Honor, we don’t think so. The claims court ju-
risdiction is limited to suits between plaintiffs against the United
States, and they are the only parties of the litigation we are in-
volved in -

There are other parties to the Santa Fe litigation, but I think
this language would make it neutral as to them also.

Mr. Boucher. | have one additional question, if anyone can com- -

pile this. | am wondering what the total amount of the seven
claims in question are, just in dollar terms,

Mr. Scuaas. In dollars?

Mr. Boucskek. In dollars.

Mr ScHa B, A question was raised concerning that in connection
with the education claim in the Senate hearings this morning. As 1
am su‘e you are aware, when you develop claims for trial, you rely
on expert witnesses and a lot of documentary evidence. You have
to prove liability and you have to prove damages.

The education claim is based upon kind of an unjust enrichment
theory that the United States should pay the Navahos for failing to
deal fairly and honorably with it on this issue, measured by what it
saved itself by failing to fulfill the treaty requirement of proving a
schoollivuse and a teacher for every 30 children. The variables are
the Navaho child population of school age.

The amount that an expert witness would develop from that data
hasn't vet been developed. It will probably be several million. In
the Senate hearings. the figure was somewhere between 310 and
£50° million. something like that. The variable is the population of
the school age children and the cost indexes that ~ould be used in
determining how much a schoolhouse and a teacher would cost.

Mr. Boucher. Is that the largest of the seven claims? | .

Mr. Scuaas. That is the largest of the claims that we are aware
of under this bitl. '

__ The other claims that are not affected by the bill that are now
pending before the court under claim 7, the timber claim and the
grazing claim, are quite large.

 Mr. BoucHek.  We are not concerned about the ones that
wouldn't be affecfed by the bill. N

Mr. ScHaAB Yes.

Mr. BoucHer. You said between $10 and $50 million for the edu-
cation claim, '

-
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Myr. Nenaak, Probably, based on those variables.
iMr. Boucner. Do you have a total figure for the other five or six
claims?

Mr. SctaaB. We haven't—in response to Mr. Kindness’ question,
we haven't specified, we haven't enumerated, which ones we would
try to bring out of the original petition. We are limited by the bill
to the claims pleaded in the original petition. v

“Some of them are discernible. There is a claim, claim 1, for in-
stance, for damage to Navaho tribal property, because the United
States, under the treaty of 1850, which is the Treaty of Friendship,
in which the United States pledged to protect the Navaho, failed to
protect the Navahos. and they suffered damage.

Mr. HaLi. Of course, that gets into something I don't think is
before us right here at this ...oment.

Mr. Kindness, do you have any questions?

Mr. Kinpness. | have no questions, Mr. Chairman.

Mr. Hair Mr. Shaw.

Mr. Suaw. Yes.

The issue that seems to boil down to this—and | would like you,
Mr. Schaab, to correct me if 1 am wrong—an attorney who is fully
authorized to represent your clients made a judgment to drop a
partigular claim. You now, as the present attorney for the Navaho
Nation, disagree with that judgment and are asking this committee
to undo that decision and to require the courts to reinstate that
claim; is that correctly stated?

Mr. Scuaas. | think that is not quite the way I understand it. I
think that Mr. Mott, according to his letter that Mr. Liotta re-
ferred to—it is in vour packet—Mr. Mott didn't think he was drop-
ping claims. He thought he was reorganizing his pleading. If that is
all that he did, it certainly falls within the scope of his authority as
the tribe's claims attorney.

The Court of Claims in 1979 held that what he had done was not
reorganize his pleadings, but that he had voluntarily dismissed
claims. That ix what brought section 6 of his contract into play. be-
citise section 6 was designed to protect the tribe against this kind
of action. dropping valuable claims without tribal approval. That is
what brings the matter to Congress.

Mr. Ssiaw. What would be the difference in this particular, or in
any other instance, where a lawyer may have made a mistake in
judgment or where he thought he was doing one thing and the
court said, “Hey, you really did something else?” I can look back to
when I practiced law and there were several decisions that I would
love to go back and revisit.

Why should this committee go back and mess with & decision
that was made by the attorney and interpreted by the courts?

Mr. Scuaap. For about 100 years, there has been on the books
Axtle 25, United States Code sections 81 and 8lal, which are stat-
utes passed by Corigress in the 18R('s requiring attorney contracts
with Indian tribes to be reviewed and supervised and approved by

e Secretary of the Interior..

That system of protection of Indian tribes in connection with
their dealings with attorneys—claims attorneys, general counsel,
special counsel, any kind of attorney for an Indian tribe—is subject
to that general Federal supervision. That is why section 6 was in
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Mott's claims contract requiring secretarial approval and tribal ap-
proval for any settlement or disposition of a claim in the original
petition. ,

Mott now says he didn't intend to dismiss any claims. When ‘the

Court said what he did legally had that effect—and that is the day

in court that Mr. Liotta was talking about—not on the merits.
Mr. Suaw. But does sections 8] and 8lia), in effect, guarantee
flawlessness in representation?

Mr. ScHaas. No; it doesn’t. But certainly in section 6 6fis con-
tract, it required that any claim that was going to be adjusted or

‘settled or disposed of be approved by the tribe.

Mr. Suaw. This brings us to the point where—I thinkone of the
earlier members of this committee raised tais particular point. Are
any Qg the individuals that were then speaking for the tribe still
around? . e

Mr. Scijaan. Well, the tribe is like any other government. Mr.
Makai is around. He is not in the room today. and he has not had
any connection with tribal matters since his defeat in 1970.

Mr. Barsegr. Could I speak to that? N

Mr. SHaw. Yes. - )

Mr. Bagser. The tribe is governed by a tribal council that con-

sists of 87 members. That is the rulemaking body of the tribe. If its -

approval is to be given, it should go and be approved by the ¢ribal
council.

i personally examined all of the minutes or resolutions of the
Navaho Tribal Council for the period in question, up to the time of
this withdrawal, and the minutes of the advisory committee of the
Navaho Tribal Council, which is similar to an executive committee.
None of those minutes reflect any grior approval—or any approval
at all. as a matter of fact—of this withdrawal of the claims.

Mr. Suaw. Let me stop you there and ask you a question. Do the
minutes that you have examined appear to be accurate and com-
plete minutes of what transpired. or are they spotty and sketchy?

Mr. Bargsegr. In my review of them, and we have examined min-
utes—-—

Mr. Stiaw. I am asking for an opinion, obviously.

Mr. Barser. We have examined minutes back into the 1920's
when the tribal council was first organized. Back then, they some-
times missed things, but they are quite complete. I have a lot of
confidence in them. They are transcribed in modern times virtually
verbatim. Discrssions are interpreted back and forth between

‘Navaho and English, and there is a transcript made.

Mr. Suaw.,lLet me follow up on this line of questioning for just
one more moment, \ ) '
Have you gone back, Mr. Schaab, into court and raised this as a

question as to whether the count was properly dismissad without

some type of an affirmative showing that the law had been com-
plied with and that Mr. Mott’s client had been fully advised and. if

. wo, what was the dispositton?

Mr. Scuaas. We argued the question several tipes, first to the
Indian Claims Commission, ang the Commission decided in our
favor based on that provision of Mott's contract. The trial’judge in
the Court of Claims reached a similar opinion.
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When Judge Friedman became Chief Judge of the Lourt of ,
Clatms, this was one of the early cases that he ruled on, and 1’
think he was trying to clean his docket by seeing an area where he
might be able to clean off what appeared to be quite a number of
claims. It came, frankly, as a surprise to me that the Court of
Claims, in its 1979 opinion, concluded that this feli under the
normal authority of an attorney and was not within the scope of
section 6. ~
h\‘h; Stiaw. Are the appellant procedures still available to you on
that
Mr. ScraaB. No; we asked for a rehearing. There was an opinion
on the motion for reconsideration in this petition for certiorari, and
we filed the petition for certiorari, and that was denied in 1980.
Then we promptly —the opinion of the court is on page 9-A on re-
consideration.
And then we argued one aspect of it in a different docket that
resulted in an opinion of the court in May 1980, which is also, I
. believe. in yvour packets. That opinion said that the Justice Depart-
ment was arguing that any matters within the first six claims
could not be considered as part of the seventh claiin pecause, under
the 1979 ruling, they had been dismissed.

In 14x0. the Court of Claims said no, that is not correct, that any
matters that are properly part of claim 7 will remain as claim 7,
despite Mott's 1969 amendment. The only thing that is wiped out
by the 1968 amendment are claims that were presented in the peti-
tion as cliims 1 thréugh 6 and claim 8 that are not part of claim 7.

In answer to Mr. Kindness' question of what claims are these,
the court didn’t enumerate them. and we have not enumerated
them. but the way to describe then is fair and honorable dealings
chiims. The most obvious one is the Jucation claim. It is the most
important one to the tribe.

The reason why this sticks in the tribe's craw is because educa-
tton touches the Indian soul. It is something they didn't get. They
were promised it and they didn't get it. Now, because of this deci-
ston by the Court of Claims in 1979, they are denied a hearing on
their claim for it. That is why.

Mr. SHaw. I was very persuaded by the testimony of the gentle-
men from the Navaho Nation, particularly the gentleman who re-
ferred to Jearning English because he had to in the U.S. Army. |
think that he certainly made it clear his hunger for education.
That is something that this committee certainly is recognizing.

Mr. Chairman, I think that, before we could take action on this,
we would need more information. I am not sure that we really
have a sufficient reason to reinstate a claim that the court has
done away with without some of these other questions being an-
—— —— gWered.

;. 1 yield back my time.

Mr. Hair. Were all of the questions that have been raised in a
\:.m-m ~very informal way here today—1 know we-haven't kept with the
p:ecedmt that we usually follow because of the various questions
that members desired ‘o ask—but have all of the points that are
seeking to be raised (n this bill heen previously raised in the
courts?
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Mr. ScHAAR, | guess | don't understand your question, Mr. Chair-
man.

We argued in the court proceedings on the effect of the Mott
amendment to the basic petition. We argued that it did not have
the effect of dismissing claims, that it was merely intended to reor-
ganize a pleading. We also argued that, because of the way the
original petition was framed, all the claims presented in the first
six claims were included by reference in ‘he seventh claim.

Mr. Hawi. Have you raised the same objections that you are
making here today in your writ of certiorari before the Supreme
Court? ’

Mr. Sciaab. Yes; you have the petition in your hand.

Mr. Hair I am looking at page 7 of this petition in which it
states that. “On October 1, 1969, petitioner's claims attorney filed a
First Amended Petition in No. 69 (appendix E), as follows: ‘“The pe-
tition is amended by deleting paragraphs 10, 16, 19, 21, 23, 25, and
29, thereby withdrawing from consideration herein the first,
second, third, fourth, fifth, sixth, and eighth claims.” "

That is on page 7.

Over on page H7-A, appendix E, appears a copy of that first
amended petition, as 1 just read, addressed to the onorable Com-
missioners of the indian Claims Commission, and respectfully sub-
mitted. signed by Harold E. Mott, address Albuquerque, N. Mex.,
(‘izxinés Attorney for the Navaho Tribe of the Indians’ attorney of
recora.

It appears to me just from a cursory examination of these briefs
and what we have heard today that the same questions that you
are rmsing today and they are being sought by this bili are some of
the same questions that have already been before the court, as
high as the Supreme Court of the United States, when they denied
a writ. Is that a fair statement?

Mr ScHAAR. The issue. of course, was the same. Whether or not
these claims have been dismissed——

Mr Hawn 1 understand that. But we are talking about issues
here now.

Mr. ScHAaAB. We are before Congress seeking enactment of the
bill only because the Court of Claims held that these claims were
voluntarily dismissed. '

Mr. HALL. When you went from the Court of Claims, you went
directly to the Supreme Court, or attempted to?

Mr. ScHAAB. Yes. -

Mr. Hawt. Did the Court of Claims have these same issues before
it at that time that you are raising here today in this bill?

Mr. Scraas. Well, the Court of Claims had to decide what the
legal effect of Mott's amendment of the petition in 1969 was.

Mr. HaLL. Yes, ' ‘

- - Mr. ScHAAB. And they held that it was a voluntary dismissal of

those claims. |
Mr, Hart, Right. X
Mr. Scraas. We argued that it wasa't, but the Court held that it
was. That is why we have come to Congress. ;o
Mr. Harl You are asking us to go back and allowithis matter to
once again go before the Court of Claims to considér those six or
seven points that Mott dismissed? j
{
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Mr. ScHAAB. Yes; because the requirements of title 25 United
States Code, section X1(a) were not fulfilled. That is the system of
the tribe's interest——

Mr. Hawl. All right. Was that citation that you just recited
raised before the Court of Claims when they tried this case?

Mr. ScHaAB. Yes.

Mf' HawL. Raised before the Supreme Court in the writ of certio-
rari’ _ ‘ ‘

Mr. Scraas. Yes; and before the Indian Claims Commission.

Mr. Haul. This question comes intq my mind. Why—and I am
not trying to judge the merits of this case, certainly not—but why 3
should this committee take action to reopen everything that the
gnugt gt) Claims and the Supreme Court has already said have been

ecided”

Mr. ScHaasn. | guess that is the point that Mr. Liotta was trying t
to make, that we had our day in court, that we had our court on
those issues.

Mr. Harr. That is my point.

Mr. Scaas. But we have not had our day in court on the merits.

Mr. Hait. But you raised the same question in the Court of
Claims on those six elements that you say were inappropriately dis-
missed by their attorney. You raised it in the Court and the Court
didn't agree with you.

Mr. Scuaag. We ruised in the Court the fact that the Secretary
of the Interior and the tribe had- not approved a voluntary dismis-
sal of any claims.

Mr. Haiw I understand that.

Mr. Schaas. And the Court of Claims, in effect, held, without
saying so, that it didn't make any difference.

We are asking Congress to decide that there is an underlying
policy in the 1946 Ciaims Act to have claims disposed of on the
merits and not on a technical issue.

There is also a question of fairness on an important matter like
the education claim that should be presented and heard on the
merits, and not dismissed on this kind of a technical basis.

So that is what it comes down to. We are not asking Congress to
reverse the court's determination. That stands. If the court says
that the legal effect of what Mott did in 1969 was to voluntarily
dismiss the claims, that stands, and Congress has authority to say,
"Nonetheless, you have jurisdiction to proceed to hear these claims
on the merits, because of this underlying policy and because of the
consideration of fairness."

Mr. HaLL. Are there any other questions that.any of the commit-
tee members would like to ask? ;

Mr. Kindness. -

Mr. Kivoness. Mr. Chairman, I do have a line of questioning 1
think may need to be pursued. .

It has been stated that there is an accounting that has yet to be
completed and provided to the tribe by the Government. Is there
any way of estimating when that is to be completed?

Mr. ScuaAB. It has been ordered for about 3 years.

Mr. Bagrser. The final accounting, I believe, is due this Decem-
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ly an ynlimited extension. So we dop’t have any idea when it will’ N
‘ actually be completed. 4 0 N
Mr:ScHwas, This is the socalled property accounting. -

Mr. Liorra.  As I understand it from my coileague, sir, it was
scheduled, as ‘the gentlegpan said, for Decembér. There may be
some delay. We have had some problem getting sufficient person-
nel on hand at GSA. That problem | ux}ferstand is now solved. 1
would suggest it would probably take a year or a year and one-half,
as my colleague states. It will take soume time. But we have had the
personnel problem. They didn't have sufficient people on hand in
some of these instances.

Mr. KinoNEss, Would it be correct to state that, until that ac-
counting is available and studied and perhaps some factual deter-
minations are made by counsel for the Navaho Tribe, you certainly
wouldn't be ready to go to trial. at least, or to go before whatever
the forum might be with the exact claims that would be pursued
and proven?

Mr. ScHaas. That is correct.

Mr. Baknek. If what you are suggesting is that it would be wise
to wait untii it is done, I think that is not right. If this bill were
enacted now, we would, within 6 months, refile claims 1 through 6
and %, and we would move to join them with the existing account-
ing claim.

Mr KinpnNess. | understand that, but we wouldn’t know what we
are doing. Do you see” I think we need to have some idea of what is
involved before taking actian on the matter.

Mr. Scuaas. You can't, because the court’s decision in 1879 was
on jurisdictional grounds, and the -court has determined that it
does not have jurisdiction to consider any fair and honorabfe deal-
ings olaims. So we would not be able to take any action on the
pending case to raise these issues. We have to have thegl passed

-
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in order to give the court jurisdiction to allow this profess to go
forward.

To turn back the litigation clock to where we were in 1979 before
the——

Mr. KinonEess. [ am suggesting that what this subcommittee, and
the full committee, and the House, and the Senate would, some-
where along the line, someone would want to know on a bill like
this—it has a tough way to go unless the information is available—
what is invoived. We don't know.

Mr. BArBER. What is involved is a court decision. I submit that
this body, Congress, will never be in a position to make the deci-
sion of what is or isn’'t overlapping with the other case. That is a
court decision. '

What we are asking for is to grant the court the jurisdiction to
: make that decision on the merits, : , ,
-~ Mr. KinoNgss, What vou have previously indicated, 1 believe, S
though, is that vou can't state to this subcommittee what the
nature of the claims might be in more specific terms than appear

|

4
P Hére in the exhibit to the petition for writ certiorari; s that cor-

e
I3 rect?
: Mr. Bagser. That is because we can't state them other than is % :
Stated here without possibly hurting the rights of our client te * N
have everything that is stated in here heard. We would never at- =
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tempt to state that, except in arguments to the court. The court is ,
the proper forum for deciding what does remain, what has been de- .
cided on_ the merits, and ‘what overlaps with the existing cases.
They are stated here in general terms, but——  + » -
. Mr. KiNpnesS. T am sorry to differ-with you, hut the only avail-
ablggforum is the' Congress. The legislative remedy is the remedy
= ©  bei®g sought. Somewhat more information is going to be needed in.
order for us to know what it is with which we are dealing, I think.
1 just suggbst that as my opinjon, There are others who may
differ in that respect; ) '
Mr: BoucHer: Would the geatlemas yield to me? ‘ ,
Mr. Kinnwess. I vield to the gentieman. ’ .
Mr. Bouvcenrr. Thank you for yielding. ' ‘ .
As Lindicated earlier, 1 ain sympathetic with the general thrust
of the argument that vou are muking. But { share Mr. Kindness' ‘
Yew entirely that we are koing -have to- have sgme disting of the ’
claims that you would seek to have donsidered in the Court of -
Claims prior to our gcting favorably on the measure, That states ..
my view L _
Thank you. , ‘
Mr. Scuaas. This s something beyond what ve have described
ax fair and, honorable dealings claims, claims” that are based on
that ground of the Indian Claims Commission Acf of 1946, and~we
have identified the education claim as the'one that is most visible.
The Court of Claims, w ity 1980 opinion that you have. has indi-
vated that faor and honorable deaiings claims related to tribal prop- .
erty remain as part’of the seventh claim. Now those are not cov-
ered by the bill because the bill does not apply to any matters that
are still pending. So you have fair and honorable dealings claims
that are not related to tribal property. That is where it is a little
hard. as o mutter of abstraction, to specify what these may be. L
What Mr. Barber is suving is we don't think that the committee .
should put the Navaho Tribe in the position of waiving the right to
raise issues that might be appropriate in the course of further liti-
wation if this hill were enacted. ' ' .
Mr. Kinoxess. May [ suggest that, other than the educational e
fair and honorable dealings claim, there might not be any reason
for the legislation. :
Mr. Scuaan. That is correct. 1. frankly, don't expect to raise
under this il any other Tlaim than the education Maim.
Mr. KiNnoness Yet, I don't think we would want to limit the leg-
islation to just that area if there wete other claims. '
Mr. ScHaan. I don't think we can be in the position, and I don't '
think’ the committee should put the Navaho-Tribe in the position,
*of saving that is the onlv thing thut you can raise under this bilp ..
__The grounds {or the bill is that Wiere was a petition, filed ing 1950
that pleaded a variety of claims. Some of thode were dismissed be- S
cause of action of Mr. Mott that the tribe didn't know about that *- ° .
: didn’t approve. That violated..T think the statute of supervision of r
e . o AW dLlOTDEY, contracts, and that is ooy Copgress should do some- g
! ‘ thing about 1t. ) . R :
0 The relief that the tribe wants is to be able to be put in the sdme
“position in the litigation that it was before 1979, At that time,
-e¢ there was no enumeration of what claims were covéred by Mott's .

»

€

LAY

b
T

i

" e




.

189

1969 amendment. That is, as I understand your comments, what
the committee is asking us to do at the present time. We really
can't do'it, and | don't see that it is reasonable to force the tribe to
try to do that

The education is certainly the clearest one, and it probably will
be the only one. But I hate to say yes, it v' e the only one, be-
cause we don't know how the future course igation will unfold.

Mr. KiNnpness. I think we are talking the p.. .ticalities of getting
this legislation passed. and it has a narrow pass through which it
has io go. 1 am just suggesting the realities of the legislative proc-
ess in terms of how we can best make the case.

[, frankly, don't understand what comfort there is in knowing
there is only one claim or there are only thrée claims that would
be open for consideration by tlie court if the bill passes, as opposed

to some indefinite number. At least you know that all of them were

originally pleaded timely under the 1946 act.

Mr. Suaw. Would the gentleman yfeld on that point?

" Mr. KiNnDNESS. Sure.

Mr. SHaw. Mr. Schaab, is what you are asking to do is to’ rein-
state the pleadings as originally drawn without change?

Mr. ScuaaB. Basically, ves.

Mr. SHaw. So perhaps that x?/‘»vhat we are missing here.

Do we have copies of those p eadmgs‘?

Mr. Scnaag. Yes., |

Mr. Suaw. They are in the court bnefings?

Mr. Scrrsan. Sure.

Mr. & «w. These are the original pleadings” ‘

Mr. SuHaag. It starts on page 11-A. It was filed July 11, 1950. It

. is a rather strange pleading.

Mr. Suaw. But these are the pleadings that you want? You are
not looking to amend them further?

Mr. ScHAAB. The act would allow us to reassert them.

Mr. SHaw. I know the act would allow you to reassert them.

Mr. ScuHaAB. And we would be limited by these. We would be
able to dr?’anvthmg alleged in that original petition that no
longer seents pertinent. But we couldn’t go beyond that.

Mr. Ssaw. I thank the gentleman for yielding.

Mr. Kinpness. I yield back, Mr. Chairman. Thank you.

Mr. HavLi. Mr. Shattuck, our majority counsel? is recognized.

Mr. Suatruck. This clgim was originally filed before the Indian
Claims Commission under ‘iffé Indian Claims Act of 1946.

Mr. ScHaAB. Yes.

Mr. SsaTruck. Then what disposition occurred'in the Indian
Claims Commission?

Mr. ScraaB. Well, it was pending from 1950 and, after the peti-
tion that was numbered docket 69 was filed, three other petitions
were filed, 229, 299, and 353. While Nc:rman Littel was claims at-
tornev for the Navahos between——

Mr. SsaTTuck. Yes; but what action was taken on this claim,
this petition, by the Indian Claims Commission? Was it Acted upon
by the Commission”

Mr. ScuaAAag. The lxtxgatmn develo g.)ed the so-called—— ¢

Mr. Suatruck. No; how did it get to the Court of Claims, first oi‘
all, before the Indian Claims Commission?
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ferred to the Court of Claims when the Indidn Claims Commxssxon
was but of existence at the end, September 19

Mr. SHaTTuck. That is what 1 was seeking.

That legislation went through this subcommittee! Sa what hap-
pened was the Indian Claims Commission was terminated and, in
the process of that termination, certain claims were transferted to
the Court of Claims and the Court of Claims was given _;unsdxctxon
over those pending claims.

Mr. Schaag. That is right.

Mr. SuaTruck. So this was one of the ciaims. Sa the first adjudi-
cution that related to this occurred as a result of all of the events
that you have-been describing, and that occurred before the Court
of (‘laxms itself. There was no narrowing of the claim or statement
of claim as a result of an Indian Claims Commission determinatioxx
This is what you sought from the Court of Claims.

Mr. Scraas. The Indian Claims CoMmmission allowed me, when I

Mr Scuaas. How did it get to the Count onClaxms'? It was trans

became claims attorney in 1973, to amend the petition in 1969 in ~

order to, in effect, change Mott’s amendment in 1969.

M(r SHarruck. How was the matter before the Court of Claxms
in 1964?

Mf. Scuaas. 1 will tell you exa The Commission allowed the
amendment of the petition and, afteY’that was done, the Govern-
ment filed @ motion raxsmg a jurisdidtional issue, that Mott's
amendment in 1469 had, in effect, dismissed the claims that he de-
scribed as being thhdrawn And-when the (9mmission allowed me«
to filt a new petition to, in effect, restore those claims in 1975, this

was after the O-year time bar in the original 1946 act, and the

court or the Commission didn't have jurisdiction at that time.

That motion was filed before the ‘Commission. It was undecided
by the Commission at the time of the transfer in 1978. It .went to
the trial judge in the Court of Claims and he decided that there
was no jurisdictional defense or objection to this, that because of

the provisions of Mott's attorney contract, the absence of secretdri-

al or tribal approval, that whatever the intended effect of his 1969
amendment may have been, that it didn’t result in the dismissal of
any claims, and claims presented in the original petition, havmg
been given timely, the jurisdictional requirements of the 1946 act’
were fulfilled and the matter could proceed.

It was on appeal from that decision of the Trial Judge Bernhardt -
that the Court of Claims—-—

Mr. SHATTUCK. From there on in, it flows. Thank you very much.
That was the clarification I sought. .

Mr. Hari. We appreciate very mich, you putting this thorny
issue before us. We are not taking any action, of course, teday. We
have no intention of taking any-action today. In all hkehhood both
the majority and minority staff will be in contact with all of you
gentlemen, including those pmbablv who represent -the_mining
campany, the Santa Fe Pacific.” -

So sme appreciate you being here. Certamly we apprecxate Mr.
Gorman, Mr. Boyd, and Mr. Plummer for their participation. We
are glad to see you, and we will be in touch with you at the appro-
priate time. Thank you very much. .

Mr. Muys. Mr (‘hmrman? -
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Mr. HaLL. Yes, sir. B
Mr. Muys. May I request that my statement on behaif of the
Santa Fe companggs be included in the record.
Mr. HaLL. It Wﬂde a part of the record.
. Mr. Muys. Thank you. .
Mr. Hari. Thank you.
[Whereupon, at 5:10' p.m., the subcommittee proceeded to other
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