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The implewmentation of any competency testing program

must take into consideration the due process clause and the Equal
Protection clause of the Fourteenth Amendinent. Examples of the
violation of the due process clause would be to 1mplement a testing
program without adequate notice or to cover material not taught.
Instructional validity must be shown, preferably by a formal study by
an outside or unbiased agency. The Equal Protection clause is
violated when a dxsproportxonate impact due to present effects of
past intentional discrimination is shown. Three cases that mark
milestones in testing are erggs v. Duke Power Co., Washington v,
Davis, and Debra P. v. Turlington. These three cases show consumers
of competency testxng for basic skills or occupatxonal skills that
documentation of different kinds of validity is necessary. Other
cases have challenged the requirement of test passage as a diploma

requirement,

. shown that tests can not be used for a purpose other

than that for which they have been validated, and emphasized that
tests can not perpetuate the effects of past discrimination., (YLB)
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The implementation of any competency testing program, whether it is
a minimum competency testing program of basic skills cr a competency
testing program for occupational s;ills, whether it is implemented on
a town, district, or on a statewide basis, must take into consideration

that the due process clause and the Equal Protection clause ol the
¢

Fourteenth Amendment.

Fourteenth Amendment

ﬁxamples of the violation of the due process clause would be to
implement a testing program without adequate notice or to cover material
not taught. It is not enough to assume material is taught, but °
Ins..uctional valldity‘must be shown, preferably by a formal study by
an outside or an unblased agency. The Equal Protection clause is
violaled when a disproportlonate ifmpact due to preseat  coffcets of
pase intentional discrimination is shown. Any program or policy which
has the affect of perpetuating effects of past discriminatory policies
is invalid, Exumplgs of these would be the failure of the scheol
district to implement curriculum designed to meet the needs of minority
students, failure ;o provide remediation to students who previously" |
attended segregated schools, and thus have learning deficiences, lack.
ol' black administrators and teachers caused by discriminatory

hiring practices or one-way bussing of black children.
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Three Milestone Cascs

Griggs V.. Duke Power Co. Three cases in particular mark

milestones in testing. In 1971, Griggs V. Duke Power Company,

the Supreme Court held in part that under Title VII ol the Civil
Rights Act of 1964 that an employer Jas prohibited from requiring
that emplo&ees pass the standardized general intelligence test as

a condition of employment in/or transfer LO jobs in that company.
The test was not shown to be significantly related to successlul
job performance and the tests operated to disqualify black applicants
at 4 substautlally higher ratce than whites. During the poeriod fru@
1971 through 1976, many precmployment testing suits were settled on
thils basls, Many cases declded during this period of time quoted
the judgement held in Griggs v. Duke Power Company, For a more
indepth study of thesescases see "Massachusetts Out-cf-Step Ahcad
ol the Times,'" May 1982,

Washington v, Davis. In 1976 a seemingly more conscrvative

deision Qus held in Washington v, bavis, In this casce two bluack
police applicants brought a class action suit against the Commissioner
of the District of Ceolumbla, the Chief of Police, and the Commissioner
of the U.S. Civil Service. Plaintiffs questionedllhe validity of a-
written persounel test used to ascertain the level of verbal skills

of police recruits. They alleged discrimination because the test
disqualified disproportinate numbers of blacks and claimed that the

test bore no relationship to job performance. The test, they claimed,
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de 'ied tﬁeir right to due process under the Fifth Amendment. The
District Court ﬁeld for :herdefendant but the Appeals Court.
reversed citihg Griggs. The test did have a differential racial
impact and it had not been validated in terms of job performance.
The Supreme Court reversed the Court of Appeals holding that the
positive relatlonshlp that exlsted between the Lest and the success
of the training program was sufficient to validate the test., The
test was ncutral on its face and a law or acl is not necussarily
unconstitutional solely because it has a racially disproportionate
fwpact aud the Government has the right tu.scck to upgrade the abilities
of Its employees,

This case seems Lo be a turning point in the court's posture
ol testing. I'rom that point on, more cases were decided on the basis
that discriminatory impact is not enough, the plaintiff must show
intent to discriminate. In order to develop a case under the
Fourteenth Amendment in education cases, a plaintiff must piuve that
the defendant school board intended to create and use a racial
clasgification, If the effect of testing is that more black students
that white students fail the test then that is proof of discriminatory
impact., But then the plaintiff must show that the administrators
ol the test intended to discriminate by giving the test rather than
giving 1t for some other legitimate reason. If the plaintiff fails té
prove intent or il the defendant adequately rebuts the proof, then the
court is required to evaluate the classification on the basis of a

yalaonal relation cest.
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A rational relation test is similar to the job rclatedness
aspect of preemployment testing which was used in Griggs and many
other cases., Lu Washington v, Davis (1970), the test bore no
relationship to job performance. In this particular case, tiie test
was validated against success of police recruits in the POliiF
Academy, but the claim was that the test was being used to discriminate
agalnst potential policemen The Supreme Court held Kug the defendant
saying that the positive relationship that existed between the tést
and sucess ol the training program was sulllcient to validate the test,
Thus, in Washington v. Davis, the courts begin to tend ‘®owards more

conservative interpretation of the Fourteenth Amendment.

Debra P, v, Turlington, A third case of particular interest to

us is Debra P, v, Turlington (1979). In this celebrated casc, students

who failed the functional literacy exam required by Florida's

kducational Accountability Act of 1976, challenged the exam in the

courts in 1979. 1In 1978 the Act was amended to requirc passing scores
on the exam as a prerequisite to receiving a diploma. Students who
completed requlred number of credlts but falled to pass the exén
received a certificate of cowmpletion, The SSAT-II had two parts, a
math and a communication skills c;mpuncnt. It was Lu be administered
in the third, fifth, eighth and eleventh grades. Test objectives

waere sol by the Florida Department of Education., The exam was
developed by EIS, fleld tested in March 1977 and first administered

in Oclober 1977, When Lhis case came to trlal, the $SAT-11 had been
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administercd three times, Studeuts who failed were entitled to

retake the exam. Significantly more black than white students

failed on all turce occasions.

Three claims were brought before the Court.. First of all, the
use of the exam violated the iqual Protection claise of the
Fourteenth Amendment. Secondly, inadeyuate notice of the institution
of the new requiremeat violated the student's Fourteenth Amcendment
due process righﬁs. Iinally, the use of tests recreatsd defacto
segregation because a disproportionate number of black students were
placed in compensatory classes on the basis of the test results. A
close look at the Courts treatmenﬁ'of this particular case will give us
some fusight as to futureldeCISIUns and also as to the pdéiurc which
any Institution, whether it is a state, township,'or district, deciding
to undertake a competency testing program should take,

The first of the threc claims was that use of the exam ig
discriminatory and, therefore, violates.the Equal Protection Clause
of the Fourteenth Amendment. Since Washington v. Davis, disproportionate
impact on a particular group is not sufficient to establish
diescrimination, LU is, bowever, a celevant factor in showing
discriminacion. So is the fact that school administrators implementedr
Lhe tests although they foresaw that more black students than Whices
would fail. However, these factors were not enough to show intent to
discriminate.  The Court also examined the history of scgregation in
Florida schools, noting that the State had a dual system until 1967
willh Tocilitics provided Tor Black students bhoing iul.'ux'im'. From 1967
to 1971 when the plaintiffs began their education, defacto segregation

caisted in the public schools. The transitional period of integration

v
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from 1971 te 1979 created problems which wore most heavily on Black
students. The Court found that the e ns perpetuated the effeéts of

past discrimination which had disadv : dlack students. This

amounted to the violation of the Fourteenth Aﬁeudmcnt Equal Protection
Rights, the Civil Rights Act of 19304, and LEqual Protection Educational \\
Opportunity Act, | u

Further, the rational relation test had to be examined here.

. Since the test categorizes students, it must have a rational

relatlonship to some valid state interest. lere, the state had

a valld Intcerest in lmproving cducation and monitoring students'
progress. On thls basis, validity of the exam was held to be
established. Thus, the Court conslidered the total aspect of the
elfect of segregation rather than the simple fact that more Blacks
than Whites falled the stest. The trla) court had tu consider the
the fmpact of legislative action on the community, historical
background, and sequence of events-leading up to such a requircment
including the fact that until 1967 Florida operated a dual school
system. lrom 1967 to 1971 segregation persisted and predominaatly
Black schools remained inferior, Thus, the greater failure rate of
Blacks on the tests could bé~attributcd to unequal education they
veccived during the dual school years.,  The decision was that testing
would heve to be discontinued until such time as the students taking
the tests had been o the unitary or siagle school system lor four

yoears or Lor thelr high school period of time.
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The District Court found that Florida violated the equal
protection cl8use of the U.S. Constitution, Title VI of the Civil
Rights Act of 1964 and the LEqual Education Opportunities Act, and
defendants were enjoined or restricted from.the use of the tests as
a requirement for the receipt of diplomas until the 1982—83 school
year. However, the Court found that the use of the examinations for
1eﬁediation violated nejther the Constitution nor the Statutes, That
is important. It should be noted that only the diploma sanccibn,
(withholding the diplowa LL the person Lalled the test) was being
tested here and the Courts at no time [elt that the use of~Lhu test
for purposes ol putting students In classes for remediation was a
violation of anything.

In addition, inadequate notice of a new requirement for .graduation
violated the studen;'s Fourteenth Amendment due process rights. The
Court held that students have a property interest in graduativg with
a diploma upon fulfillment of previous credit and‘attendance

requirements, becduse public education is compulsory and the

‘traditional requirements for the granvin~ of a diploma gave rise to a

>

reagsonable expectation of receiving one when those.requirements have been,

fuifilled. OStudents who are denied a diploma suffer adverse economic
and educational consequences, and have a liberty intecrest in being
Free ol this stigma.  Thercefore, students are entitled to due process

protection in denial of a diploma.
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In arriving at this decisicn, the Court asked several questions
in determining whether the testing program was ”fair:” Were thg test
objeqtivcs taught in schivol? Was adequate remediation offered? Did_ '
the implementidtion procedure allow adequate notice and time for
students to prepare? The first two questions were answered affirmatively
in the inigial court action. The Court uaeld, however, that the
jmplementation schedule was fundamentally unfair, because it did unot
allow sufficient time for students from the first graduating class
Lo become awarce of aud Lo prepare Lor the exaw.
Ouce point of the plaintiffs was that the use of the tests
recreated delacto segregatlon because a disproportionate number of
blacks were placed in compensatory classes on the basis of the
test results. The Court discounted thié claim because it found that
the purpose of the c;mpensatory program.was to assist students anu not to
discriminace. Students spend ouly a part of their school day in these
classes and were moved out of them if their performance improved,
So that the make up of a remedial classes was in féct fleid rather than -
statle,  Since yhg program will remedy the effects of past dis?rimindtion,
it 1s approved even though it does affect black students disproportionately.
In summary the diploma sanétion was found to be in violation of
the lFourteenth Amendment rights‘;o due process and equa. protection.
Heem ol the exam as g praduat ion requizement was enjoined lor four years.
This time was chosen because by 1983 all graduating students will have

veceived all of Lheir cducation in genuinely integrated schools. Much
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of the“unfairness, engendered by the unequal education formally .

offered to black.and‘white.students would have been eliminated.
Needless to say, this declsion was soon uppcalcg. In 1981,
on appeal, .the Circuit Court upheld the lower court opinion with
one notable exception. They did not find from the ev;dence presented
that the Depaftm;nt of Edycation had pfoved that the material tested
had been actually taught to the students., Since it is {undamentélly
unfair to buse the diplomé sanction on material that may not have been
taught, the case was rvemanded for further [indings on the subjoct.
This finding warrants our considerat%on, since it brings up questions
of validity. A great deal of effort goes into providing statistical
evidence of content validity but this court decision.uncovefs another
aspect of validity’that may not have been considered. Quoting from

the 644 Basic Reports, 2nd Series, page 404,

The due process vielation potentially goes decper than deprivation
of property rights without adequate notice. Whether it encroaches
upon concepts of justice lying at the basis of our civil and
political institutions, the State is obligated to avoid action
whiich is arbitrary and capricious does not achieve or even
frustrates a legitimate state interest Is fundamentally unfair.
We believe that the State administered the test that was at
lTeast on the record before us fundamentally unfair in that it
may have covered matters not taught in the schools of the State.
Testimony at trial by experts for both the plaintiifs and the
defendants indicated that several types of studies were

done before and after the administivation of the tests. The
experts agreed that of the several types of validity studies,
content validity studies would be most important for competency
exams such as the SSAT-IT. Tbe trial court apparently found
that the test had adequate content validity but we find that
holding upon the record before us to be clearly erronecous. In
the field of competency testing, an important component of
content validity is curricular validity defired by the experts
as Mthings that are currently taught.' This record Is shaply
insullicient fn prool that the test administered measures

what is actually taught in schools in Florida,




10

~

Meflg S. McClung (1519) has written'extensively on the legal

imﬁlicaéioua of competency testing. He defdnes curricular validity

as a measure of how well test items- vepresent tie stated objectives

' qf the curriculum, Chrricular validity depends on the extent to

*
"

which a test qﬁtchea a school' 8, curriculum intent. Later, Popham

(1981) distingug’hes between curricular and instructional validity.

"lnerucLionai vaLidity is an actual measure of whether the ‘schools

' are»prov;diag\htudents with instrucg!on +n the kﬁowledge and skills

measured by ﬁﬂu test." A test wmay well have curricular validity
. / -

but not bdbébsa instructional validity, if what actually happened

in*the glaéargdmwgid not match the stated curriculum objectives., '

‘"Instructiohdl'ﬁgiidi;y, therefore, focuses on curricular reality,

not curricularintent."

.Debra P. v. Turliuémoﬁ on remand in 1983, the District Court found
. i d
the test to be Ipstructionally valid., Department of Educatlon experts

" presented the following evidence of content or "instructional" validity:

[}

- Teéacher surveys detailing the material they taught;

- District.surveya including information on instructional
variatlons, grades at which tested skills were taught
and mastered, specific programs ;and remediation;

- Site visits to verify the surveys; and

= Student questionnailres,
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The Court accepted Department of Education evidence that students
LR

were exposed to mastéry instruction of the tested skills, Certain,unfair
variables such as different learning rates and instructor competencies
weré not unconstitutional. 7The Court refused to extend the injunction
s against the diploma sanction, whicﬁ in 1983 had run its alloted four’
} years, because it found any remaining disproportionate affect on
Blacks was the affect of lingéring socictal discrimination rather
N than the.result of ;a;t school discrimination. The exam was seen as
an affirmative attempt to remedy these affects by aiding students to
achleve equally. Since the test is uot unfair and remedics rather

than perpetuates the effects of past discrimination, the diploma

. sanction may be imposed beginning in 1983,

Demonstrating Validi

>

) gidhat does tbi§ have to say to us as consumers of competency
testing whether designed for basic skills or occupational skills.

1L y;; are contemplating the administration of any testing program,
documentation of different kinds of validity is seen to be necessayy.
Statistical evidence.of reliability and traditional kinds of validity
hdve already been shown by my predecssors, but how does one go about
assembling the kind of data needed to show instructional validity as
called for in the Florida case. This case is surely going to set

precedents in the future, We should take a lesson {rom this.
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One kind of evidence ?anists of instructional materials

such as textbooks, syllabus, teacher's lesson plans. From these

[

materials inferences can be made regarding what goes on in the class-

room. But there is no absolute- assurance that the content of
instructional materials is actually taught, since the teacher ‘is
free to depart from the text at any point in time. Another kind

. of evidence consists . of an attempt to describe actual classroom

transactions. . Clas. oom transactions are ongoing gnd transitory

. L
and are very difficult to document. Collecting this kind of data
ls an overwheluwlug task and terribly expensive., Thefe ls no clear

answer but some kind of data lying between these two surely will be

*

necessary.

Data can be gathered by the agency which is contacted to do
: Y,
/é%e testing but it woudd be more compelling to the court 1f thisd

kind of data were asse@bled by an outside independent contractor.

In addition, a careful description of the content of the test is
also necessary. Popham remarks,

When a test has been carefully described evidence regarding
the match between teaching and testing will be far less
contestable In court. Suppose for example that a state
department of education assembles the curriculum review
committee composed of citizens and educators representing
diverse constituencies, The Department then asks this group
to review match between the emphasis of the tests as described
in this set of test specifications and systematically sample
textbooks, course outlines, and lesson plan materials., If
the procedural conduct of the review is above reproach,

the Committee’s findings will constitute strong evidence
regardiug the falrness of the test.
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Ms. Pullin, (1981), the attorney who represented the plaintiffs
in Debra v. Turlington makes her concern quite clear. To quote from

her article,

When the testing section of the State Department of Education
conducts its own validity, reliability, and curricular match
studies, the impartiality of those studies can be questioned.
Also questionable are studies undertaken by the same company
that wrote the test or by another test publisher with a vested
interest in generating additional business in the State.
Similarly technical studies conducted by a state employec in
another agency create the appearance of If not the occasion
for bias. Finully, curricular match studies conducted by any
company in the business of writing remedial instructional
materials provide on an occasion for bilas in evaluation,

1t would appuar that all validatlon cfforts should parallel
the lmplemeutatlou of the Lesting program. Kinds of avidence to be
collected in advance would be fustructional materlals, and classroom
transaction records. One mﬁst be sure thaf a representative sample

of the district or the state has heen taken.

Alleged FPlaws in 'lesting Program .

Other [laws in the Florida testing program were described
by the Plaintiffs in the proceedings. Now, this is what the people
who brought the suit were complaining about. -Even though the
court denied these claims, it is probably instructive for us to look
at these charges to be sure that none of these mistakes are made in“-
our own testing programs. <This is what the plaintiffs alleged made
the Florida test fn violation of the Fourteenth Awendment:

1. Public_input into tesk design. fThe plaintiffs alleged that
the Department of Education failed to solicit public

input into the design of the test and its definition.
For oup.purposces, Lthls would parallcel Industrial fuput fato

our examinations.

* BEST COPY AVAILABLE
15



?;ﬁ l"o

3.

6.

7.

' b,
oy

The drafting of specifications after the writing
of the items. Good test development procedures
mandates drawing up a very clear and specific set
of apecifications prior to design of such items.

Lack of research relative to selection of the cut-off

8score. The plaintiff felt that there was inadequate . - - -wv
research and that the cut-off score was arbitrary. In

one case, I believe, there was a matter of three points
difference between passing and failing and the denial

of a diploma. '

The research methodology relative to the construct

validity of this test. Now, again there's a parallel

for us to be seen here. Construct validity of the Fliorida
test meant that a successful score was equivalent to
functional literacy. 1In our case, we feel that a

passlug score 1s congruent Lo occupational compuetence.

It ig a great tumptation to disregard the notion of construct
validity in dealing with our tests since they deal with
skills. However, this particular case brings this into
question for us.

The failure to follow APA Standards for the design

and implementation of chis test which affect the

lives of the takers in a significant fashion. APA
Standards are published in a small and useful handbook
and are not at all hard to follow.

The failure of the Department of KEducation to adequately

publicize what the tesc is and its inherent limitationm,

The rellability of the test.

All of these points are covered in the APA Manual on test

development.

With respect to the plaintiffs' contentions that the tests

suffered from numerous flaws, the Court held that these objectives

were without merit. However, quoting from Ms. Pullin's article,

"Perhaps we should not be surprised that the Judge would uphold the

usce ol a test even alter Ciluding that it contained errors -el_ 4
!

considerable magnitude. But it is surprising that professional

ecducators proceeded to make critical declslons about students without

evidence that the test was a valid instrument."
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match is compounded when minimum competency testing attempts Lo test

o

‘15 ' C
" A further warning from Ms. Pullin in trying to produce the

curricula match is interesting. She says that the problem of ?urriculum

the ability of the students to apply basic skills.in a real-world
situation. "Test makers should take care that.the real-world context
that it provides does not confound the student who would otherwise
perform an underlying skill, -An eiample,.u student who has never seen
a federal income form may well be so confused by it that he/she would be
unable to demonstrate the baslte ability to add, subtract or divide."
Also, the nature and depth of instruction offered by students varies
from track to track within a school and may differ considerably in similar
programs in different schools, One final comment from Ms. Pullin,
"fhe Court did not endorse minimum competency testing as a strategy
for insuring educatiéndl accountability. However, it did require
that whatever mechanism the state uses Lo meet constitutional standards
be équitable and that the state bear the burden of demonstrating that
this testing program ls approprlate," |

In a similar case, Brookhart v, Illinois State Board of
LEducatlon, (1983), fourteen variously handicapped children who had
falled parts of the minimum competency tests challenged the Peoria
School Diétrict's requlrement of passage of this test in order to
receive a diploma rather than a certificate of completion, The tests

comprised reading, language arts, and math components, were

adminlstered every semester, could be retaken until a student was 21.
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Refresher courses were available. The passing score was 70 percent
on each segment. This requirement was established in 1978. The Court

noted that de[cluuuu is due to Lhe thOO] 8 oduLaLional aud Luxxlculax

decisiona and that the desire to insure the value of the diploma was

admirable:h The Court will interfere in such a decision only to protect
the individual rightas. The Court held as follows: Denial of

diplomas to handicapped children who have received education and
related services required by the Education for all Handicapped
Children Act but who cannot pass the minimal competency test {s not

a denial of a free egpropfiate public education. There is no per se
vio;ation of the Act.because a handicapped student fails the test.
Second, the 1 1/2 years notice of the minimum competency test requirement
was not enough time to allow reasonable preparation for the test., |
Because failure'stigﬁiéizes students in a way that adversely affects
future cemployment and cducational opportunities and because it results
in the deprivation of a right to a diploma previously conferred by
state law, this denial of diploma invokes due process protections.

The sanction must be %mposed fairly since it deprives students of
protected liberty and property'interests. The court found that_l-}/z
years did not allow these etudents enough time to prepare for the
tests., ‘lhese students were often not exposed to the material tested
and their iundividualized programs of instruction were not developed

Lo meel the goal ol passing minimum competency tests. More notice

was required so that students could prepare or nake informed

BEST COPY AVAILABLE
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decision; to concentrate on goals thaé seemed more appropriate. The
court did not indicate what the time limit should be. The final
d?°#§?93.fﬂ§ﬂ?99f diplomus. must b; lssued to these plaintiffs who met
the graduate requirements other than the minimum competency test since
it would impose hardship on those individuals to require them to
return to school for remedial work. 1In the fdture}\gtUQen;s were

0

advised to bybaas the Courts and take advantage of the ?egpdial courses

offered. 8o again, the same reasoning:held that the time to institute -

the test has to be long enough to allow people to prepare, or as in the'
previous case, to outlive the vestiges of tge effects of segregation,
and that the ‘test must cover material that is ‘alrcady taught,

1982 in Georgia, Anderson v. Banks, Black and ﬁMR studgnté
challenged the school district's requlrement that students who scored .
ninth-grade level in math and reading sections of the Cﬁ}ifornia
Acﬂicvumunt Test (CAT) Ln order to recedlve a diploma beginning in
£978. Cliting Debra Poy the Court held that the diploma sanction
cannot be imposed on students who attended school prior to the abolition
of the dual system. However, upon graduation of the last class who
had attended under this dual system, the school district can reinstate
the diploma requirement provided it can show that the increased
educational opportunities-thereby afforded outweigh any iingering
connections between prior discrimination and the diploma sanction.

The Court came to this conclusion despite the fact that the surrounding

circumstances differed from those of Debra P. The dual system persisted
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in Georgia until 1970 Qith the Black system being inﬁerior. Rather
than making bonafide efforts toward_réme@iation for Black stdﬁents . :
after the imposition of integrated schools, Georgia instituted an
ability_tracking syatem which in fact resegregated classes, with a
disproportionate number of blacks in the lower tracks. This situationt .
remained until an Office of Civil Righta investigation in 1980.

Black students were, educally disadvantaged until after the dissolution

of the ttacking“s}stem. The Courts only acknowiédgement of this system
was a mention of prior diacriminato;y school practices.

It was also established at the trial that CAT had never been locally

validated as recommended by the APA whenever a test is used for other than

its original purpose. CAT officials testified that the level of bias

~ shown in the test results was considerabiy higher than the CAT considered

acceptable, Howevet;.che court held that school's actions were entitled

to a presumption ' of validity unless plaintiffs- could show that there

2]

ls no ratlonal connection between those actions and a ‘egitimate interest

in improving education. The studentg' performance had in fact improved,

The availability of temediation'was important and the schools did
olfer remediation, A Lwo-yeur notice of the new requi;cmcnt was -
adequate so long as students who failed were offered a chanée to ~
retake the tests and remedial classes. 'The school was required

to show that the tests covered only matefial taught. [f not, the

vequirement constituted a duce process vieolation regardliess of il

rational relationship to a legitimate goal. .This case again confimms
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the findings of Debra P. but also brings up another point-~that a '

. test cannot be u3ed for a purpose other than for which it has been

validated. The CAT was not validated to be a prerequisite for

diploma as this State was trying to do. e+ e e e e et e
Another case along these lines was in California in 1979, Larry P.
v. Riles. This case is also frequently cited ia the literature.. The
plaintiffs were Black children wrongfully placed in special classes ' \\\-
for the educable mentally retarded on the basis of their periormance
on the standardized IQ tests. The test used was found Lo be racially
and culturally biased having a discriminatory ilmpact on Black children
und not to have been validated for the purpose for which they were used,
the placement of Black children into dead-end lLsolated and stigmatizing
grouﬁ;ngg. The Cﬁurt held that this constituted Equal Protection
violhtion. The defendant school district was held te have acted with
unlaﬁful segregative.intent because it knew that this procedure would
result in the blacement of diuproporcionate numbers of black students
in EMR classes and simply assumed that they were in fact more retarded
individuals among the black population., The District Court invalidated
California's system of classifying black children for educable
mentally retarded classes. The Court held that use of standaraized
intelligence teats that are racially and culturally biased and have '
not heen validated for the purpose of placing children into EMR
v.lasses, violated the Californlia coustitution in the United States
constitution and statutes. The Court permanently discontinued the

use ol the 1Q tests for this particular activity.,
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Conclusion ‘

Now, where does‘this all leave us, .the consumer of competency tests ‘
of varlous types. The rulings of the Courf should not really unduly ‘
frighten us, But gome effects of these rulings should be emphasized,

- The statement that students have a constitutional property incerest
in a diploma only means tbac this interest will be constitutionally
protected, not that a diploma can never be denied or requirements
regarding it changed, Any such changes or denial must be implemenced
in a monner that follows the due process requirements in both the
procedure and the substance.

Courts are extremely deferential when it comes to examining the
validity of educators' décisions on education. From Griggs v. Duke
Power Co. and ﬁaahington v. Davis, defendants went througl. all kinds
of proof to show thate their employment tests werc job related, had
content, construct, -and predlcetive validity, llowever, in the school
cases “he court seeméd to accept the gchbols' assurances that testing
would liprove cducation. Judges realized how difficult these plans and
decisions are to make and they don't want to have to be in the position
to make them, Judicial -ntrusion has been and will continue to be minimal,
Courts only intervene to protect individual constitutional statucory
rights, not to tell the schools what to do.

In another related issue, there are cases that held schools liable for
damages by graduating students who can't read. The courts have dlismissed
such claims on the basis that judicial intervgntion is not appropriate.

The Policy decigionn vepreseat the dlusceretlon of Lhu.cducuLuru. As wuch,
they arce largely free from suits for damaggs resulting from these policiea.v

There is a tremendous difference between judicial intervention
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to protect the individual's .conetitutional right .to due process

or equal protection and judicial intervention to award money damages
because and individual claims he was personally injuréd. None of
these cases that we reviewed awar@ed monetary damages. They'ail
involved injunctive relief of a sort as to interfere as little as
possible with what the schools were doing and still prevent further
constitutional violations.

On discrimination claims the courts have come along way from
the days of Griggs when all the plaintif{ had to do was to show
disparate impact aﬁd sit back while tbe defendant tried to show that
his Lest was absoluyely'necessary. Now the courtsspérform 4 totallity
of circumstances analysis, in which the impact is only one factor to
be coqsidered and balanced against legitimate state goa}s. The one
damning claim here appears to be when the use of the test perpetuates
the effects of past digcrimination. When this is raised, the Courts
become very interested in any history of past discrimination on the
part of the school district. In Larry P., the court examined the
past discriminatory uses of the I0 tests itself. Even this can be
overcome 1f the school knows that the test is being uéed to.eliminate
the effects qf past discrimination,

Even where the use of tests as a graduation requirement or
diploma sanction has been enjoined there has been ;o problem with otﬁe;
uses of the tests--remedidation, monitoring“student progress, or
accountability. )

The demand that schools be able to show that the tested material
was Laught Ls likely to infringe upon local school autonomy even ‘
more than the.compétency testing program already does, It will

require a degree of standardization, monitoring and reporting in order
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to refute claims that the material wasn't taught.

3

It seems on this last note, we have more to worry about than
any other previous material, The -instructional match, between
the test specifications and the actual dayrfo-day activities in
the classroom seems to me to be a fruitful areé'df investigation
for the future. In quoting Popham, one more time, |

Some educators might view tlie new legal requirement that
competency tests must measure what has been taught as an
invasion of the judiciary of their turf. The appeals court
ruling reminds us, however, of the fundamental injustice of
testing students in what they have not been taught. The

court has dircected cducators to attend wmore carcefully to

the congruence between tests and the educational programs whose
affects these tests are supposed to measure, QOur task is to
comply with the Courts' requirements in a manner that does not
detract from &he quality of our educational cefforts. lHow to
do this is no trivial puzzle, but difficult puzzles are

always the most satisfying to solve. 8
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