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The Na§onal Committee For Adoption is a non-
rofit natidnal organization coiicerned about adoption
ﬁnd related issues. It was founded to provide accurate

information about adoption and to work on an agenda -

that inclyded, among other items, getting the Federal
governdfient to issue &\ acceptable Model Adoption-
Act for Spocial Needs Children.

The National Committee For Adoption receives no

money from the Departinent of Hoalth*and Human Ser- -

vices or any other government agency.

J ’ .

All comments and analysis provided herein, with

. the exception of the yeprinted verbatim material from
the Federal Register on the Model Act for the Adop-
tion of Children with Special Needs, are those of Ihe
authors, Candace P. Mueller and William L. Pierce
. Although Ms. Mueller and Mr. Pierce are staff rpem-
bers of the National Committee For Adoption, Inc.,
their comments and analysis do.not nacessarily reflect
the opinions or views of the National Committee For
Adoption, its Board, its Member Agencies or in-,
dividuel supporters : v

Modol Act for the Adoption of Children With Speciai
Needs, accompanied hy Sdction-by- _Secuon Comment
and Analysis is published by the National Committee

_ For Adoptipn) Inc., Suite 326, 1346 (@nnecticut Ave.,
N.W., Washington, D.C. 20036. Per copy price is $6,
plus appropriate postage. For orders of ten or more,,
per copy price.is $5. book rate postage paid. All of-
ders must be prepaid.

‘ r~
" The commentary and analysis provided herein are
copyrighted by the National Committee For Adoption,

Inc. Copyright 1982. All rights reserved. v .
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-~ PREFACE
There are thousands of "*waiting children’ in America. You've seen their

pigtures and read about them, the ‘‘special needs children'. They're the
estimated 100,000 children who aren't quickly adoptetl because of age. race.

_ ethiic background, sibling relationship, medical gondition, or physical, men-

tal or emotional handicaps.

It's a sad and expensive situation. With many parems willing to provide
permanent homes for the children through adoption and with their care
costing taxpayors at least half a billion dollars a year, special needs children
were an appropriate subject of national, Congressional concern.

Now that concern has been transiated into concrete recommendations.
Richard §. Schweiker. Secretary of the Department of Health and Human Ser-

* vices, issued a final Model -Act for the Adoption of Children 'With Special

Needs, published Octdber 8, 1981. in the Federal Register. This’$1odsl Act of-

fers State legislatures; govornors and adoption advocates several concrete

suggestions for eliminating barriers to the gdoption of special neoeds children.
Here are the key recommendations States could adopt-

e Provide financial assistance to families who adopt special needs
children’ but can't afford to pay the full costs of the special care they of-

ten need. (

3

e Expand the legal grounds for freeing children for adoption so that they
do not lingerin inappropriate foster care or ingfjtutional care.

e Require a State Adoption Administration to focus its energies on the
waiting children. to cut the red tape., and to work cooperatively and
resbonsively with the hundreds of private, non-profit adoptidh agencies.

e Guarantee that people who are interested in adopting a apecial needs
child get a “‘family assessment’* — free and within 6 months after filing
a request for a home study. .

e Provide a full genetic and medical history to adoplive parents so they
can have information if new medical or other problems come up.

T e Consider tieswishes of “'de facto’ — psychological — parents in any
decision about adoption. : ) .

o Ask the children what they prefer. if a relationship has been established
with a de facto parent. -

e Penalize (by a fine of up to $10,000 or up to six honths imprisonment. or
“both) anyone who ‘“'leaks™ confidential information pertaining to an
adoptjon. ¢

It's & ‘‘model act'’ not law, so the major impact of Secretary Schweiker's
gction is putting the Federal government ‘'on record’” with recommendations
he States: The Model Act's not a “‘Federal regulation”, either so no State

11 be required to implement the ideas.

We in the National Committee For Adoption believe it's a beautiful idea to

help homeless children be adopted and the new Model Act can work
“miracles’ for waiting children.
All the States need do is get busy and add parts or_all of the recom-

" mendations to their existing adoption laws. For once, nearly everyone agresa.

Washington has come up with a good plan that deserves careful study by the
States .

William L. Pierce. o .
April 23, 1982 * ' 4
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SPROESSER WYNN, ESQ.

’

Sprooaser Wynn playod a unique role in helping create the positive social .|

institution of adoption in the United States. He -was a major factor in devel-
oping the Edna Gladney Home of Fort Worth, Texas, into one of the nation’ 8
pre-eminent comprehensive social service agencies providing adoption. He
played a maJor role in designing and maintaining Texas' adoption, laws. On
the national scene, he had many key roles but perhaps none was more criti-
cal than his last. He served as the representative of the American Bar Assor
ciation on the Advisoty Panel to the Department of Health, Education' and

Welfare charged with carrying out the direction of Congress to prepare 4

_model legislation which would help eliminate barriers o the adoption of spe-
cial needs children. Withua few other Advisory Panel members, Mr. Wynn *
worked to make' that legislation positive. When it became clear that the Ad-
visory Panel and related support peFsonnel were not following Congressional
intent, Mr. Wynn, in a thoughtful stajement, pointad out the dangers of such
an approach not only to those who had been served by adoption in the past-
but also those who would require those unique services in the future. Sadly,
Mr. Wynn became seriously ill and died before the Advisory Panel cem-
pleted its work. Hap;{ily. Mr. Wynn's thorough and sessitive approach to
adoption and his concern about the &pproach taken by the Advisory Panel
were well-received. Across the nation, people criticized the problems Mr.
had identifigd and suggested workablo. positive alternatives. Even-
ly those good ideas were accepted by the Federal government. The
result was the publication of this Madel Act, in final form, with none of the
major flaws identified by Mr. Wynn and with many signiﬁcant
breakthroughs for America’'s waiting children, children with ‘‘special
needs.” No more fitting lividg memorial could exist for the genfle, brilliant,
hard-working reen of the law who so loved children, than this Model Act for
the Adoption of Children with Special Needs. It is .a fitting ahd firal
“stone to an illustrious career of service to America’s children and families. * |
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= . . Assistant Secretary
Washington DC 20201

S _ October 23, 1981

- : . 'y
v ’ ’ ! . \ . -
_ ' . et
William L. Pierce .~
President
National Committee for AdOption
1346 Connecticut Avenue, N.W.
> Washington, D. C. 20036 _ :
’ ‘ . ] . '
Dear Mr. Pierce:
I. am pleased to have this opportunity to
reaffirm my personal endorsement of the Model . .t
Act for the Adoption of Children with Special
Needs. a\\

The National Committee for Adoption and
its many members can do much to promote State ' .
legislative enactment of this model legislatlon

Thank 'you for your support on this .
~important achievement‘ .

| cerely, :
\ ‘ o

Dorcas R. Hardy
Assistant Secretary )
for Human Development Services

* ) A Y
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| DEPARTMENT QF HEALTH AND

HUMAN SERVIC

Model Act for Adoption of Children

With Special Needs; Final lation

AQENCY: Department o
Human Services.

ACTION: Publication of final modal State N/
Legislation.

and

I/’ ’ ¢

jtatution. ) - w ’ : .',’

SUMMARY: 1ll|e n oflho Chnld Abuw . This Model Act is the 'Department"-of Health and Hu-
Prevention and Treatment und Adoptiop man Services’ (HHS) final version. This publication

Reform Act of 1978 [Pub. L. 95-208). ; ;
which was signed Into law on April 24, supercedes the proposed draft model legislation pre-

1978, mandates fssuance of mode! State wed by an AdViSf“‘Y Panel which was published for
adogtion Jegislation by the Socretary of ‘omment in 1980. The proposed version did not ne-
Houlth and Human Services, Pursuant to cessarily reptesent the Department's position. This
this Act. draft modal State legislation - final Model Act does represent a formal statament

wroposed by the Model Adoption
L(rg‘i)nlllllon):nnd Procedures Rdvis()ry “from the Department of Health and Human Services.

Pancl was published for mgnt in the

Federal Register on Februang 15, 1900. .
Comments on the Panel's proposal were

roceived from 17,202 persons, tncluding

9.838 petitioners. After review of the

comme, nd further study of the

issues, in accordance with Pub. 1. | ' a4
. 96-208. the Department hcrnn‘#s
publishing final nodel legisl 4
ntitled the Model Mct for the Adopli(m
of Children with Special Neods. )

‘The major distinction between the This final Model Act concentrates on eliminating the
d“l‘f' version of ‘h"lmOd(‘;' legislation barriers to the permanent adoption of special needs
published gfoviously and the final children—school-aged. handicapped and minority
version published now is the particular )
focus in the final version on special children in need of permanent families. This Act,
needs children, i.c., the large numbers of while limited to special needs adoption, should be
children who are not ruadily placed in seen as a supplement and/or complement to a State's
adoptive homes becauseof . compilation of adoption laws. Some provisions may /
characteristics such as age, race, ethnic , . ) i ..

- background, sibling relationship, be applicable to all adoptions, if the State wishes to
medical condition, or physical, mental. use them. Other provisions are only relevant to the
0;'01“0"0":" :mlildi(‘iﬂp-iT helso f;'”dm" - adoption of childrep with special needs and would
olten remain in institutional or foster Ty : ; : .
care throughout childhood, doprived of- not be beneficial i .applled to the adoption of thil-
the benefits of permanent home dren from other n@tions or the adoption of healthy
environments and loving families. newborns. t '

) Because of the tragic dimensions of this
problem for these children and in
. keeping with the intent of Congress as .

revealed by the legislativedistory of ' . ’
Pub. L. 95-2686, the Secretary has ) 3

A determined that the model legislation
should concentrate on.the elimination of
barriers to the permanent adoption of .
speciul needs children. , ! ' : -

To encourage and facilitaje such
ﬂdOP“O“S. the final Model Act pl‘O\’/idCb’ The MOdGl Actince lud'es pl‘QViSiO“S that
for finuncial assistance to familios who —provide financial assistance to families who
udopt special needs children, expands
the grounds for adjudications freeing \ adOPt special needs children; / ,
such children for adoption, clarifies the —expand the grounds for adjudications freeing
roles of adoption agencies and State such children for adoption;
ad¢ption administrations in arranging . : . .
and providing support sorviced for - f : clanfy the role_s _Of nd'optmn‘agencfles qnd State
adoption, and includes various other . adoption = administrations in arranging and
srovisions to promote and assist the - providing support services for adoption.

— .
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The Model Act does not address issues related to in-
fant adoption, such as
— revaocation of relinquishment;
— putative fathers;
— private {unlicensed or
placement.

non-ngoncy)  adoptive

o

The Modse! Act ensures that medical information, and
. social and genetic history about an adopted child are
available, while protecting the privacy of “birth pay-
ents and the adoptive family. These are laudable pro-
visions.

Finally, it is. important to emphasize that this is
"gimply model staté legislation.”” State legislatures
may choose to enact all, or parts. or none of this
Maodel Act. ) .

The comments received on the\p oposed draft model
were considered in preparing thiglinal Model Act.

[

. \

" The Commissioner of the Administration for Children,
Youth and Families is now Clarence E. Hodges. The
telephone number is (202) 755-7762. The address is

the same. . (
‘ “

-
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o

permanent adoptive placement of
spocial needs children.

Several sections included in the
carlier draft of the ’nodul lﬂgism)n
which were not relevant to facllitating
the adoption of special necds children
were omitted from the final verion.
These include provisions concerning
revocation of mi®guishment, putative
futhers, and private (ynlicensed)
ydoptive placemont.

The provisions on udoplw-dx
waere rewritten to protect thé privacy of
birth parents while assuring that
adoptees and adoptive families have
access lo information concerning the
ndoptee’s medical and genetic history.

The legnhstatus of this final Model
Act should be emphnaﬁod. It is not
Federnl law nor Federa} regulation. no

“'dous it set conditions for the receipt of

Fedega) aid. It ia'simply model State
legislation, all or parts of which
individual State legislatures may choose
to enact into State thw.

paves: The recommendations of the
Model Adoption Legislation and
Procedures Advisory Panel were
-published in Volume 45, Number 33 of
the Federal Register of February 15, 1980
ul page 10622, Comments were sulicited
and reviewed following that publication
and were considered in the pseparation
of the final version. As this is simply
model legislation, parts or all of which
State legislatures have the option to
enact, there 1s no “effective date”.
ADDORESS: For further information please
write to. Warren Maaster, Acling
Commissioner, Administration for
Children, Youth and Families. 400 6th
Street, S.W., Washington, D.C. 20201.

Dated: September 25, 1001.

Approved:
Richard 8. Schweiker
Secretary. . N N
Model Act for the Adoption of Children
With Speclal Needs

DEPARTMENT OF HEALTH AND HUMAN
SERVICES

September 1981
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Introduction

I'he develapment of the Model Act for

- the Adoption of Children with Special

Needs was mandated by the United
States Congresg in Title-ll of Pub. L. 95~
260, the Child Abuse Prevention and
Treatiment'and Adoption Reform Act of
14971, liillllo I—Adoption -
Opportunities, Congress found that
many thousands of children with special
needs remain in institutional or foster
care because of barriers which exist to
the adoption of these children. As one
menns to eliminate these barriers,
Congress provided for the development
ind 1ssuance of model adoption
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This Act is to facilitate adoptlion of children with
special needs. only.

This states that the law concentrates on -
riers. . .in the operation. . .of voluntary adop
agencies. The statement could be used in a destRe-
tive way by anti-agency forces. This statement sho
be amended to read "“The Model Act also encourages
a partngrship between public and volun}bry adoption

A , ’

-_pgencies to see that children are adopted/" _

w

-

L

It's important to remember. . .this ig only suggested
legislatién from HHS.

~

The Act is written so that portions can be enacted
separately. Our review of the entire Act reveals that
» thisis probably the best way to uge the Model.

Federal Register / 50023

legislation and procedures which can be
usod by the States and territories of the
United States to facilitate the adoptio®
of children with special needs.

Philospophy of the Model Act

‘The Model Act is the first
comprehensive adoption law for
children with special needs developed
under Federal sponsorship. It has been
written at @ time when national
attention has been focused on the many
children In institutional or foster care for
wham adoption might offer a permanent
family. To increase the likelihood that
children with special needs who need
adoption services are identified and
then placed for ngloplion. the Modsl Act
focuses on afmeliorating or ellminating
various obstacles to adoption which
exist in present law and practice. The
Model Ag! concentrates on those
obstacles which an adoption law can
reasonably be expected to reach: the
batriers in the legal process and in the
operagtion of pubﬂc and voluntary
adoptlion agencies. The Model Act also
provides for a range of adoption
services to these children. Counseling
and other servicés are made available o
birth parents, adoptive parents, and
prospective adoptive parents at critical
junctures lhrougtout the adoption
process. The purpose of these services is
to provide all parties with the full
information they need to make informed
decisions, decisions which will have a
life-long effect both for themselves and
for a child.

- Use of the Model Act

The Model Act appears at an
opportune time, when attention has
been drawn to the need to improve
adoption services to children with
special needs and their families. The
Model Act is suggested legislation for
the States to enact. It is not Federal law
or-regulation, nor will States be required
to enact it in order to receive Federal
reimbursement for services. Each State
remains free to select from among the
many provisions of the Model Act those
which it finds will improve its existing
adoption services for children with
special needs and their birth and ,
adoptive parents. The severability of the
various provisions is expected to
increase the likelihood that the Model
Act will be used as Congress intended:
To eliminate barriers to adoption and to
provide home environments for waitin
children with special needs who woul
benefit by adoption. States will not have
to undertake complete revisions of their
adoption laws but can follow an
incremental approach by selecting
specific provisions which address theit
most critical needs. Nor will a State be



~
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confronted with a dilemnya if it finds
certain portions of the Model Act to be
unnecessary or \Kconsismnl with its
philosophy and practice of adoptioy; the
vurious parts carybe severed without
major redrafting of tht titles and
sections which remuin.

Preamble .

The legislature finds that family life is
optimal for the reating of children with
specinl needs, and that there are many
spuecial needs children in the State who
are without permanent families. It
further finds that for those children, age,
ruce, ethnic background, handicap, or
the need to be placed with siblings must

1.

not preclude the bonefits of family life. It |

is the policy of this State that adoption
isa positive social and legal process
intended as a service to include lhose
children with special necds.

Title I-—General Provisions
Section 101. Ifoix'cy and Purposes

(a) Philosophy of Act. It ig the policy
of this State to encourage the adoption
of children with specinl needs who are
without permanent families and whq
would benefit by adoption. Although
there are qualifiod persons seeking to
adopt special needs children, many such
children remain in institutions or foster
homes because of legal and other
barriers to their placement in permanent
adoptive homes. It is the intention of
this State to facilitate the elimination of
such barriers to adoption and to
promote the provision of stable and
loving fumily environment of special
needs children who are without
permanent families.

(b) Purposas of Act. The purposes of
this Act are to provide adoption services
without cost to each child with special
néeds in the State who needs such
services; and .

(1) To provide procedures and
sefvices which will safeguard and
promote the interests of ench child with
special noeds who is in need of adption
.m(l which will protect the rights of all
patties concerned;

(2) To provide legal procedures for
promptly terminating parental rights
«fter the birth parents have been
provided or offgred appropriate services
aud cannot or thoose not to care for
their spetial npeds child; '

{3) To estabpish a system which will
identify each §pecial needs child who is
in need of tion services, and which
will monitor and assure that such
services are provided;

(4) To identify persons willing to
assume the regponsibilities and accept
the privileges of parenthood, and to
encoutaye them to apply their parenting

/o -

* Severability of the sections i very important so that

certain sections which are unnecessary or inconsis-
tent with your State’'s philosophy and practice of
adoption need not be considgred. L

_Again, thy limitation of this Act to the barriers to
adoption of children with special needs is statped.

Section 101 (b) is confusing and needs clarification.
Since adoption services are provided to children, it is
obvious that the cost of services cannot be paid by
the children who are the primary beneficiaries of the
service. The first sentence of 101 (b) should be re-
stated to read: ‘‘provide adoption services without
charging a fee.”' Most certainly. adoption services
cost—and services of high quality do have a corre-
sponding cost. This purpose would be very problema-
tic to NCFA if it were carried out for all adoptions in
a State. or if it were implemented without exception.
'NCFA questions whether it was HHS' purpose to pro-
hibit those— whether agencies or adoptive parents—
‘who believe in the principle of paying one’s own way.
no matter how modest the payment, from exercising
their rights. A philosophy of no fee for servicé will be
acceptable to few State legislatures.

¥ o
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The. Act is pridwiding for reasonable reimbursement to
agencies and gssuring that profiteering does not oc-
cir. However/ it would be batter if this gection stated
that “‘any reimbursement paid to any agency placing

a-epecial needs child for adoption is for the actual

cost of providing such services.”

"

Y . - -

Y -

This commentary on fees should be amended to re-
flect your State's philosophy on appropriate fees for

. adoption service.

Many special needs children are now placed for
adoption by vgluntary agencies without any involve-
ment or cost to the State. It is unlikely that HHS in-
tended to increase the involvement of the State, or to
supplant already successful voluntary arrangements
with State agency acti%es. Most States will want to
.allow voluntary golutiOns and services to exist ‘so
long as they are wholly or partially funded by the
\%Okluntary agencies or through fees. '

o

{
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skills and desires on behalf of children
with special needs who are in need of
adoption;

(5) To provide financial assistance to
make possible the adoption of any child
with special needs; .

(6) To assure that any Jeimbursement
paid to any agency placing a special
needs child for adoption is reasonable ,

“and does not exceed the cost of the

services provided.
(c) Construction. The provisions of

this Act shall be liberally construed to
effectuate the purposes thereof.

Qommentar}" to Sectforr 101
The purpose of the Model Act for the

' Adoguon'of Children with Special

Needs, hereafter referred to as the
Model Act, address a number of serlous
problems in the delivery of adoption
services by the States. ’ s
Many children with special needs who
need adoption services are not receiving

.them. A primaty purpose of the Actis to

assure that adoption services are
provided to these children, whether in
institutional, foster, or other substitute
care—formal or Informal, public or
voluntary. Often children with apdcln‘lf
needs to do not receive setvices because
of State or agency failure to identify
such-children asegdoptable. Such failure
may be due to the lack of adequate case
review or to obstacles which could be
removed through legal or other action,
particularly thgtermination of parental
rights, or through interstate efforts to
recruit adoptivé parents for children

formerly viewed as unadoptable. The

identification of children with special
needs in need of adoption, removal of
obstacles to their adoption. and vigorous
recruitment of appropriate adoptive e
families are al{ express purposes of tlhe
Act. 4
The costs associated with adopting a
child with speclal needs may constitute
a further obstacle to adoption, The Act

. provides for a financial subsidy to

- of creating the legal relationship of

13

persons who adopt special needs
children. In addition, the Model Act -
prohibits the charging of fee$ by
agencies. Voluntary agencies who
provide services to children with special
needs and their birth and adoptive
parents will be reimbursed for these
services by the State, since they receive
no direct public support. See Model Act
section 107 (hereinafter cited as M.A.)

Section 102, Definitions.

(n) As used in this Act, unless the
context otherwise requires: ,
(1) “Adoptee” means a person of any

age who has been legally adopted.
(2) "Adoption” means the judicial act

g
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- parent and child where it did not exiat : .
previouely. . e
(3)° Adopﬂvo parent” means an adult -
who has become the mother or father of o T .
a child through the legal process of '
andoption. ‘ .
(4) “Adult” means uperlon 18 or more . ' . !
years of age.
(5) "Agency” means any entity (5) This definition includes the term 'entity,’”" which
authorfzed pursuant to the laws of any - implies that individuals could be defined as an agen-
jurisdiation within the United States to cy. The dofinition of agelicy should read: ‘*Agency"”

place childrerr preliminary to adoption: .
(6) "Birth parent” mm,?; the mothér or means a public or voluntary agency, licensed by any

-

father of genetic origih of a child, but jurisdiction within the United States., and.expressly
dl?i(;:l not include a putative father of a empowered Y place children as a preliminary to a
c .

. 7) “Child" means a son ur a daughter possible adopﬂon\
by birth or by adoption, who has special (6) Putative fathers are uxcluded from the definition

needs and s under the age of 18 yoars.
(8) "Court” means the | | court.

(9) “De facto parent” means a person. (7) The (efinition is limited to “w has (special

other than a parent, who has exercised . . .
physical care, custody, or control of a needs.”” Whis is an important and appfdpriate limita-

child for at least eighteen months, has . tion.
developed a parental relationshlp with / . '
the child based uppn significant
emotional and psychological ties
between them, and wishes to nssume
the status of de favto parenl. { e

) (10) “Family assessment”’ means a (1‘8) "Although not.necessarily the point of thig defini-
comprehensive study of prospective tion. the eligibility of single parents is emphnsmed
adoptive parents or, in the case of single hers. -
parent adoptivns, of a prospective v
adoptive parent by an agency for the i ' '
purpose of determining whether the .\ f ~
prospective udoplive parent can provide
a suitable adoptive home.for a specific
child with special needs or a category of
children having certain special needs. _

(11) "Genetic and social history” - '(11) Many who are advocating improving genetic and

means a comprehénsive report, when ~social history information want to have access to in

. obtainable, on the birth parents, siblings
to the birth parents, if any, other formation about the religious practice, upbringing or

children of the b‘r'h paren'a' if any, and bBlinS if any Of the bll‘th pal‘ents Add a HGW pal‘(
. parents of the birth parents, which shall *(g) Religion or religious practice, if any, of the birth
contain the following information: pefrents.”’ .
(a) Medical history; ' .

*  (b) Health status; : .
(c) Cause of and age at death; : x
(dN\Height, weight, eye and hair color;

(e) Ethnic origins; and iy -~

() Where appropriate, levels of :

educational and professional ' ' A N
achievement. . ) '

(12) “Guardian ad /item"” means an : . -
altorney or other person appointed by
the court during litigation to represent
the interest of a party. . .

(13) "Health history' means a
comprehensive report of theghild's .

; current health status and mddical )

history, including neonatal, >
psychological, physiologigal, and : '
meglical care history. : i

(14) "Minor" means a person under : R .
eighteen years of age who has not beén - . -
emancipated according to the laws of - /
this State. - ! : .

of “birth parent.”” Fhis is excellent.

-

?
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(19) This definition is crucial to the overall useof the

Model Act. Here ‘‘special needs,”’ as referred to in
the definition of “child,"" is defined. _ >

“Biological" or "'genetic’: are more precise terms and
should be used, notwithstanding the fact that they
are '‘technical.”’ This is a Model Act, not writings for
general useage.’’ '‘Birth parent’ is frequently pre-
erred by biological or genetic mothers but the term
is far less appropriate whbn applied to biologigal or

genetic fathers. These.faters are frequently not in-

volved with or present at the birth of the baby.

]

Tlns commentary states clearly that ‘‘child” has a

narrow definition—so that the provisions of the'

Model Act are designed -only for children with
specialneeds.

»
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(15) "'Pargnt” moans the birth or
adoptive mother. ar the birth or adoptive -
fathor whose pdrental rights have not
been terminated.

(16) “Parsnt-child l'elntlomhlp" means
‘he rightes powers, privileges, ‘e
mmunities, duties, wnd obligations -
existing between paresit and child. as

ﬂnﬂnog by State law.

(17) "Putative father” meéana any mun
ot deemed or adjudicated under the
laws of a jurisdiction of the United

States to be the fathes of gegetic oriyin
of & child and who cldims or eged )
to be the father of gend¥c opfgin of such

child.
(18) "Relinquishment” means the
informed and voluntary release In
writing of all parental rights with
respect to a cﬁild by a parent to an
agency for the purpose of the adoption
of the child. : =
(19) “Special neads” meuns those '
chnrm‘lorisllc:l bf age, race, ethnic
buckground, sibling relutionshi
medical condition, and phyalcu? montal,
or emotional handicap which constitute
u barrier to the adoption of a child.
(b) Ae used in this Act, pronouns of
the masculine gender include the
fominine.

Commentory lo Section 102

The following definitions should be ,
noted: '
“Agency.” Adoption ugencies which
exclusively serva American Indian
fumilies and ure expressly so
empowered by Indian tribaldaw should
be considered agencies for the purposes
of thia deﬁnition
“Birth parent.” Several different terms
ure presently used in various States and

~ ugencies to denote a child’'s mother or

futher of genetic origin—"biologicul"
purant “"natural” parent, “birth"” purent,
“original” pargnt, “genetic” parent—and.

Alicre is some controversy surrounding

the use of each of these terms.

Arguments have been ruised, for

exomple, that "natural’” implies that an
adoptive parent is unnatural, and

"guuelic" and "biological” seem overly .
technical for general usage. The term .
“birth parent’ is used in the Model Act
becuuse of the increasing preference for
the use of that term among the
individuals to whom it refors.

"Child.” The provisions of the Model )
Act ure designed ohly for chifdren with
special needs who need adoption
services or who have-already been
adopted. Thus. the narrow definition of
¢hild as one “who has special needs.”
See MLA. section 102({a)(19) for the
definition of “special needs.”

“Court."” The couri-designated by the
legislature in this definition will be that

L Y

- court with jurisdiction over all the types

¢
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of proceedings set out In the Modol Actt ) 1

tgrmination of parental rights (and

perhapa the related area of child abuse \ : :

und neglect adjudications), child . " - .

cudtody and child placements, adoption, . ¢ ' o

and appointment of guapﬂ\am Because | o

of the broud knowladge, ¥ind expertise >
\ which should reside ln‘yhll court, It is

recommended that tha:ourt be a / - w

o division of, or equal iy stature to, the . : : ' : .

}) highest trial court of general jurisdictjon. . : -

See ABA Gomm. on! g\bandn}'ds for : |

Judicial Administralon, Standard -7

Helating to"Court Orgammtmn seltion ‘

1.10 R974). i _

F. “De facto puron.r, ‘Thig concopt is & .

« . introduced in the Model Act in order to .
* confer some ldgal standing upon persons
who, us a resull of 9ssuming parental
s carotuking responsibilities for an
extended time, d¢velop a parental
relationship with a child based upon
ajrong emotional and psychological '
bonds. For example, & foster parent with
custody of a special needs child for the
required time m‘l ht be a de facto parent,
provided that sufficient emotional ties
have developad. Shorl-te[m
. interruptions of the physical caretaking

" function. as in the case of a child .
intermittently hospitalized during the . oy
fuster cure period. should not preclude
the foster purent from fitting the

" definition of de facto parent.

“"Minor.” The age limit specified here
muay require adjystment in accordance
with individual State law.

* _ "Parent.” There are two
cigfumstances in which an identifiable
hirth pyront would not be considered to
be the prosent parent of a child. The first
is where the birth parent's rights have

[\

been terminated. If the child is _ : J
subsequently adopted, the adoplive L
parent is thereafter the “parent” unless  d

und until his rights are terminated. If the
¢hild has not beer ndopted, the child's
court-appointed guardian exercises the

. suthorily of a legal parent, but the child
has nz%sbwnt parent. The second

+ ' sutuation’is where the child was borry

under circumstances in which State law
has presuined another man to be the
child's father, as When conception
oceurred as the rdsult of intercourse
between the child's married mother and
a man not her spouse. The law presumes
thut such a child is the produtt of the .
murital union; the-legal father of the - . : .

child is the mothor's husband unless he .Here the commentary goes well beyond the purpose

usserts evidence to rebut the ) M )
o= p:::u,npuon_ Similarly. the legal father of the Act. A policy on agfificial insemination donors

of a child born as the result of artificial ig stated: no legal responpibility as father of a child.
inseminution would be the spouse of the This sentence should simply be deleted from this Act.
m:";;)':r:l:ioo:zrc onceived rather than Artificial insemination would seldom be relevant to
All “parents.” as defined in this special needs adoption. Therefore the final sentence
v subsection, possess full legal rights with - of the *'parent’’ paragraph should be deleted.
9
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respedt to their |:N]mn. The Model Act
R _ 3 ' does not distinguigh betwaeen the
’ parental nghts of wed and unwed birth
, ) ) \ parends, nor between the puruﬁhﬂ’righ'a
o ! . i -~ of urth mothers nod birth futhers.
Commentary reinforcgsg® the exclusion of putative . Hecuuse the defipition of “birth purent”
fathers{rom the rights of birth parents. Good. . ' expressly excludes patative futhers!
: . < however, the term “parent” likewise
. . ( does not extend to them.,
L . J “Specul needs” The definition of the
-7 condiliona which, singly or irrsome
- combuthtion, constitute special needs ie
v : . <denved from section 473(c)(2) of PubM..
16- 272, the Adopfion Aasistapee und
- : Child Welfare Act of 1880. T by eligible
: . for services ander the Model Act,
. [ / ) children in need of udo()lmu must hava
one or mora of the characteridtics or
. T ) condhions sted in the definition.

. . Section 104 Who May Re .-t(}nph-(l.' .
' Who May Floce a Spec.al Needs Child
For Adoption

(). line 5 roads “not’’; it should read “'no.”" . {(a) Who may be adopfed. Any minor
) r " who has ll(!‘l‘n‘ charucterized a child with
specinl needs mny be ndopted if the
) 1equirements of this Act are mel, and

by this Act. _ such minor has not living parent or the
. . parental nghts of all living purents snd
' ) ' of any putative futher of such minor
have heen terminated according to the
laws of this State or of unother
jurisdic tion. Nothing in this Act shall be
deemed W estnhlish any new rights of
putative fathers heyvomnd those rights
atherwise estanhshed under exastiog

’ . brw. .

(f) Af the definition of*‘agency” is not amended. then (b) Who may pluce a specvalineeds w

thik section should read: A special needs child may child for adopuon A specinl m!cds child
. . mayhe place for adopbion by an agency
be placed for adoption by a public or voluntary agen- only Y.
ey, licensed or approved as meeting the requirements ) i
! LT .. Conunentury to Section 1
of licansing.” If, as recommended above. the defini- : Ca

. “ .o . This section sets forth the pl:'nu:apln
tion of “‘agenc is changed, this new language ! :
K \ god 9 W guag thiat termination of purental.rights

would not be required.. "shouldhin every case precede a court
decree of ndoption. Becouse parenttal
. © nights are ternminated prioy to
' adjuicnion of the adoption petition,
the only consent required for o chilRe
adoptibn under the Model Act is that of
the guardinn of the child’s person or of
N _ an ageacy empowered to consent to the
: - ,.f'éu]uplinn ol W ppecial needs child
S Tollowiill a formal relinquishment by the
: 0 chld's purent. i should be noted that
.. ' although the terfhination of parental
f  The commentary states a good policy here: termina- .~ - rights is a preconditian to adoption, this
tion of purentgl rights should not be contingent upon provision dogs not meke termination

. .1: . ‘ : nt the fability of
: the availability of an adoptive home. . B (v)nhnlgt nt upon the avalabshity of an
. o ndoptive homa,

. . Taere ure three major reasons for

. ' : S bifurcating the adoption process. A two-
I'e . ' step adoplion process provides the most

. beneficial framework for ngency efforts
a \ on |u-hul£ of the children with special
needg who have been in the foster cure

- K system for too long. Many of these
I T - children have been considered iheligible

.

No new rights are to be extended to putative fathers

b4 -

ERIC | | o

. ' \ .
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for adeption becauae their parents, |

- while not affectively exercising

_custodip! rights of parental
responsibilities, nonethelgss refuse to
congoent o thgir adoptidn. The fact that
termination o‘}\gurqnml-ri hts, such a
proceegling shotld be init{uted without
delay. In addition, when termination of
parendal rights can be Acoomplished
prior to placement of thg special neads
child for adoption, the/thild and

* potetial adoptive patents will benafit

from knowing tha(the child is legally
frea for adoption,

Section 104. Character and Effsct of
Termination of Parentgl Rights ond of *
Adoption of a Child With Special’Needs

(8) &ffacl of reh'?)quishmenl and \>
termination of parental rights. A
. relinquishment to an agency or a judicial
order terminating the relationship
between a parent and a child with
apecial needs divests the parent and the
" special needs child of all legal rights,
powers, privileges. immunities, duties,
"and obligations with respect to each
otliex, extept that:

(1) No relinquishment or termination
order entered pursuant to this Act shall
deprive a child with speclal needs of
any benefit due him from any third
perdon, agency. State. or the United
States; nor shall any action under this
Act alfect any rights and benefits that
such child derives as a membor of an
American Indian tribg | ‘

(2) The right of the special needs child
to inherit from and through the parent
whose rights have been terminated shall
be eliminated only by a final arder of -
adoption; ) ’

(3) Any debt incurref] by the parent on
behal of o son or duughter with-special,
needs prior to the termination of
parental rights shall be enforceable
~.aainst the parent; and <

(4) No rolinquishment to an agency
shall deprive a child with special needs
ol any right to support due him under
any other law.. o

(b) Effect of adoption. Adoption
creates the legal relationship dbf parent
and child. There is no lagal distinction
betwean an adoptee and a persoh not’
ndopted excep} that adoption of a child

“ shall not affect any right to benefits -
conferred by the Federal government, or
any legal rights created by law for an
American Indian child.

Commentary to Section 204

Subsection (a). Because drmination of
parental rights itself does.not substitute -

# new parent for the parent whom the
child loses, this subséction protecls

~ agaist the loss®f inheritunce ot other
rights &fyd benefits to which a child may
he eligile through the parent whose®

“The 94%(:9 beginning with the words “‘The /{:ct."

© v

i

»

on line 8 is the result of typographical error. ‘Insert
the followjng sentence instead: *‘The fact that termi-

nation of/parental rights.is a mandatory first step in:

the adoption process should help to determine what
course of action is best for a child: If there are

grounds for termination of parental rights, such a .

proceeding should be initiated withoyt delay.”

8

«

p

The rights of Indian children to their benefits are
preserved with this exception,

Inheritance from birth parents is possible after ter-
mination of parental rights but only before the final
order of an adoption. This precedent should not be
encouraged. Eliminate Section 104 (a) (2).

s ./ Y
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. . ' righta ars terminated. Hango the
i r ) : ’ ) provision implements, for Stata Honcfits,
. a ' u polidy comparable to that gnubled
» o _ undur Title 1l of the Sociul Security Ay,
MY ) \ * For example, € child with spacinl neetls
. - - who hus been receiving social security |
\ : “ _ T : ,  bencfits on the busis" 0?1\ purent's
. _ 2+, disability {s eligiblego continue to .
. ¢ e : " receive such bonafits until and. in same
/ . e T S - ~«. Instances, after, he hus been adoptad by
) _ ' ' : . anothet person; custody or ot
y ' ' purental rights with respect to tha child

v

The commentary provides an expanded discussior 05 ‘ are not oligiBility criteria. 42 U.8.C.

what kinds of benefits should be. provided fr()m 402(d) (1076). An exumple of u benfit ' )
dye from a third porson would be u gift , :

parents whoae rights have bé’én terminated. by trust or will mude to the child us the
» N _ : son or daughter of-the named purent.
LT _ . L Such a gift, likewise, will ndt ba lost by
) g . . - . . v the teembhation of parental rights. t
\ . . _ . . _ . Subsection (b). Most adoption statutes
contatn b provision similar to this one.
stating the principle that the adoptive
' . ’ : fomily, for 41l legn] purposes, supersedes
. ' ' e the birth family. This Model Act
; provision, likewise, emphusizes the
Using ‘'birth family'’ is inappropriate. Not all chil- churacter of ndoption as a process with

. dren are part of a ‘‘family’’ in the, technical, legal * - lifelong implications for the fumily and

: the sociil relationships of the purties :
sense. Substitute, as stated .abdve in )he discussion of involved. Upon compltion of the ~

“birth parent,” ‘‘biological’ or “'genetic’ for *‘birth"’ \ atoption, the adoptee becomas iu ull
wherever "‘birth"" appears in this context:in the legul respects as the birth son or
Mode! Act. « daughter of the adopting persons, und,
- . through them. acquires relationships te
, ]\' 0 ) U o other adoptive family members. ‘these
’ - . " new relationships are, for inheritunce
' . and ull othor purposes, equivadent o
' ' those of ason or daughtor born o the
adoptive parcnts, —~

. ¥ . . . . Section 105. furisdiction of Courts / .

_ (1) Exclusive and conlinuing .
- ) C jurisdiction, ‘the | ) court shall have ' /-
exclusive oviginal jurisdictioh over all
L proceedings arising under this ActuThe = /
T - < cofirt may make orders nm:v.w;u'y or . /
; _ .xppmpn.m' thereto sad relating to the .|
) . : Eacpment und gore of children, and /
This section mandates a review, -at least annually, of shall review at least annually the cose w
every child with special needs who is in foster care. . afevery child with special noeds over
_ ' . whant it has retained jurisdiction, until )
y _ ’ ' the child is adopted or attaing majority. '
. : . . (h) Jurisdiction after child reaches .
' mujority. The court having jurisdiction
ver a child with specinl necds with /
Ty om parentul’rights have )
teridinuted but who has not been

4
[] has -

“This section recognizes the unfortunate but realistic

circumstance of a child growing up in foster care, * -  udopted may, for good canse shown, ‘
since this is the bestplan for some children. The . continpe its jurisdiction after the child
) , . _ . reaches majority, but shall review the
® court is eequired to review these cases as well. . - continuation of its jurisdiction at least
i PR
annually. . . K
_ . ' . %ﬁmnmry to Section 103 .
N . saction (a). The principle is wofl
N ' established that all proGerdings relyting -
s . to the custgdy of children and their
. r v personal gifardianship and wvlfu‘m
' " should he under the exvlusive
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jurtsdiction of one court wllh broad
uuthority. Seg ABA Co

Standards forjudicial A mlnlslruuon
Standards Relating to Court
Organization section 1.10 (1974). S8uch u
court is more likely to foster consistont
ang informed applicatiop of the law and
luﬂ(‘lul discretion than a vatiety of
spgcialized courts with over}npelng
jurisdiction.

1t t5 highly recommended.that ‘slatutes
or court rules regarding venue consider
primarily the’ residence of the child, and
thut transfer of venue be requirgd wh
a proceeding involving a child is brought
in one coynty while anpther proceeding
involving the sume chlld is ponding In
unother county.

Subsection (b). This provision’
ullowing the court to retain jurisdiction
beyong the age of majority Is ibtended
to meet the need of handicapped or
other persons who could remain eligible
for financial uasistance gr other .
governmental benefits 80 long as there is
# judicial mandate for such services.

Annual count review of contipued
Jurisdiction is explicitly required, not
only under this subsection, but also
under termination of parental rights und
asdoption titles of this Acl. See
see.tions 406,502. Mandatory periodic
judicial review is also required fogall
other cases in which the court reta
jurisdiction. Such review helps to assure
-that children with special needs do not
remain in the foster care system fneraly
due to inadvertence of the court or
pgency involved and to move these
children more rapidly toward a stable
long-term placement.

Section 106. Governing Law

(a) Full faith and credit. Full faith and .’

credit shall be given to the public acts,
records, and judicial proceedings of an
American Ipdian tribe or unolm State
or jurisdiction of the United Stages. The
courts and agencles of this State shautl
‘extend recognition, in accordance with
applicable-principles of comity. to the
public acts, records, and judicial
proceedings-of a jurisdiction outside the

"United States whenever the interests of
the child or the adopted person wil! be
served theréby. !

(b) Law governing American Indmn

children. The validly enacted laws of

" the United States relating to termination
of parental rights and adoption of
American Indian children shall be given:
effect in any case to which they apply.

Commentary to Section 106 \

Subsection (a). th spite of the N
constitutional mandate of “full faith and
credit," which provides some uniformity
of treatment to citizens beyond the  ~
houndaries of their own States, the lives

o~
-

The provision for full faith and credit is to be given
to another State's or Country's laws. It is clear that
the interests of the adoptee should be served by this
recognition. Why this section covers intercountry
adoptiens is not clear. The second sentence of 106 {a)
should be dropped. :

) e
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Section 107, concerning fees, is problgmatid. It may be
better to completely rewrite this section to, take into
account the philosophy ahd practjce of your State.
An analysis of the fiscal impact of the section, as
written, should be undertaken by & State”ds a first
step in considering changes in its adoption laws.

(1) This section should state that the collection of
fees should be allowed if it is the policy of the agency
or is the wish of the families being. served to pay: a
fee. . ; \

12) “‘Post adoption seryices" are nof defined. Provid-
ing any kind of S(‘Tial service to an adoptee or adop-

tive family witholdt recognizing the cost to the State.

or voluntary agency is impractical.

1b) The Model Act fails short of requiring that actual
costs of services be reimbursed by the State adoption
administration, although it does récognize the im-
* portance of establishing purchase of services rates.

4
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of adoptees have traditionally been
rlagucd with legal uncertainties. The
act that a decree of adoption s
recognized by a State different from the
issuing State does not assure consistont
traatment of all adoptees, since the legal
effocts accorded the adoptive status,
purticularly with respect to matters of
inheritagce, vary among the States.

Although an adoption may not be
subjact to attack in the Statg which
granted it, the courts of other Stutes
need not apply the same statute of
limitations, or may cite due process
considerations in ovorlurningrha
decree. Unless cach of the jurisdictions
of the United States enucts a untorm

! adoption law, there will cofitinue to he

some olement of uncertainty in the lagal
implications of udo‘p?on for the parties
direatly and indirecHy involved. Two
points should be made regnrding these
uncertainties. First, the coprts and
officials of each State should strive to
build a record thut will tend to
withstand colluteryl attack and merit
full faith and credit. And second, courts
considering nrguments based upon the
principle of full faith and-credit should
scuk to protect the interests of the
adoptee. :

Subsectiok (b). The regulation of
wffuiry of federally-recognized Indinn
tribes is primarily within the province of
the Federal government. For that renson,
uny valid Federal law regarding the
subject of this Act supersedes State luw
in all circumstances to which the
Federal law applies,

Section 107, Fees .

(«) Charging of fees proliihited. No
ngency. public or voluntary, shall charge
foes: N

(1) For udoption services to children
with special needs who are the
responsibility of an agency. or to the
birth or prospective adoptive parents of
such children; or

(2) For postadoption serviges to the
adoptive lumily of any child with
special peceds who, immaediately prior to
adoption, was the responsibility of un
Qency. o
() Heimbursement of expensaos. The
State adoption udministration shall
reimburse voluntary agencies which
provide adoption or postadoption
services to peesons 0 whom fees may
not be charged pursuant to subscction
(2} hereto. Such reimbursement shall not
excued thy nctunl cost of services

provided, and shall be in accordance’

with purchase of service rates
estublished by the Stute adoption
administration,

() Penalty for illegal Bes. Avy
person, agency, associntion, (@
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recuives, or accepts payment of cash or
other considorntfon in violation of this
Section 107 shall be guilty of #
lmladcmmmorl

Commentary to‘S(rulon 107~

The Preamble to the Model .‘\ct' ‘
establishes the principles that adoption
is n service to children, and that
children with gpecial needs should not
be denied tho%‘oncﬂla of family life. In
keeping with this philosophy, the Mode!
Act ubolishes fees for services to these
children, their birth parents, and their
prospective adoptive families. By their
nature, fees may act as deterrents to
fumilies whb seek to adopt a child; they
muy erect psychological or vo real
finungial harriers o families, ( llo

be

.reducing the chances a child has
adopted.

A primary purpose of the Model Act is
lq temove barriers to the adoption of
speciul noeds children awaiting -
adoption. Proscription of fees for
services ta or on hehalf of these children
remdh es one of the obstacles to their
.|_;lup|mn.

The linancil burden for the extension
of adopltion services is lhmfnrrud back
to the Stute through the requirement that
it re imlnt( 5 voluntary agenties.
Implementation of the philogophy of the
Modul Act demands that comprehensive
services be available at no cost if the

~ thousands of epecial heeds children -

awniting adoption are to be placed with
permanent funilies. Legislators debating
enunctment of the Model Act, when
weighing th® henefits against the
potential fortinereased costs, should
consider the potential for continued (and
perhaps even increased) costs to the
State of not enacling this provision: the
expensc of keeping a special necds child
m foster core. including social and
medicad services, or the expense of a
child re entering the foster care system

if an udoption breaks down because the

necessary postadoption services were
not available. In addition, any financial

. sirgument must be balanced against the

social benefits of securing pernranent
homes [or the watiting children.

Section 108. Priority of PIOCéedmgs
Judicial Review

(a) Priority on court calendar. Judicial
proctedings for emergency protection of
children, termination of parental rights,
and adoption of children with special -
needs. and objections thereto, shall be
considered to have the highest priority
and shall be advanced on the dockets of
trial and rovnewl!\lg courts so asto -
provide for their earliest practicable
disposition. An adjournment or
continuance of a proceeding under this

&
b ¢
{c) This penalty clause should be amended to apply

to those payments which are received which exceed

the actual cost of services provided. The penalty for
“'child-brokers” should be/ mqrs serious. For example:
“Any violation of Section 107 {amended) shall be

punished with a fine df no more than $20.000 or if- -*
Pprisonment of no lopger than 10 years, or both."” '

- 1‘" ..

. s
R

Althofxgh the commentary discusses the deterrent ef-
fect charging fees may have, thé other side of the
coin should also be raised: In 4 time of scarce public
resources for human services, we question the advis-

ahility of an outnght prohjbition of.gny charging of

fees. Some voluntgu'y agen<§es may have a long-

standing, working policy of rdquiring fees, and some _

who receive service may want tq financially, contrib-
ute for the sgrvices, in effect to offset the tax costs®
to other citizens. :

The cost-benefit nature of adoption is real. although )

the literature is seemg an increasing debate about
the concept of “‘permanency" being primarily sold for
its benefits to taxpayers. Services provided to those
with an abilty to pay should not be provided solely
from tax revenues.

s -

The commentary implies that postadoption services
are to be provided to prevgnt an adoption from
disruption. A more detailed description of this impor-
tant set of services to be mandated is needed.

it should be remembered that, in some instances, the
most appropriate '‘permanent homes’'-are being pro-
vided by foster care institutions and homes.

N
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. .’ ) Act shall not be granted without a -
showing of good cause therefor.
(b) Judicial review. Any parly
* aggrieved by an order, judgment, or
! o - ; decree of the court in a suit for
. . ' . . emergency protection of children,
- ' % ! ' stermination of parental rights, or
©= 30 duys is the time limit to file an appeal of a court adoption m"i‘- within thirty days after
decision ' . notice of its datry file notice of an
’ T appeal to the | - ] court. Procedures »
for an appeal are governed by the rules
- applicable to appenls from the | .
coun in civil cases. A petition for the. - ’
: child’'s pdoption may not be heurd .
o pendigh the appeal of a decreg
; termighting a parent-child reluﬁonship. '
- ; (c) Pyiority of appegis. Appeals from .
o orders under this Act shall be given o
. . priority in the reviewing court and shall
' ' . take precedence over all other matters,
except for already docketed appeals N
' from orders in other tarmination or
adoptfon proceedings and other mutters
ch are givon priority by specific -
statu provision. No postponements, .
continugnces, recesses, or adjournments
. - for longer than three days shall be
( : . ' gmn!ag except with the consent of all
the parties, and none shall be granted
. - _ after the appeal hus been docketed for .
The word "“apeal’’ should read "‘appeal . sixty days. An apeal from an order
' P under this Act shall be decided within )
; : ninety days of filing. ™7 -
(d) Decree judgment-proof after oner
yearsSubject to the disposition of an

A statute of limitation is provided as a way © assure . appepl, upon the expiration of one year

' i rod after after’'a decree of termination of parental
permanency for an adopted child. The period afte . vights or of adoption Is ssued. such

the decree of termination of parental rights or the decree cannot be questiched by uny
final adoption decree, during ‘which the decree can person including the.petittoner, in uny
no longer be questioned, should be six months, not a manner upon any grounds whatsoevor,
ear ’ including fraud, misrepresentation,
year. _ failure to give any required notice, or
L , : lack of jurisdiction.over the parties or
’ over the subject matter. - 'Y

&7

Commenlary to Section 108

-t Subsection (a). The policy articulated
- supports the right of children with
special nceds to have mdtlers regarding
their interests adjudicated with the
greatest promptness. The provision pays
. . T - deference to the great significunce
' ' which the pussuge of time has in the life
of u young Eurson. The requirement that. L
a person who requests a continuonce :
must show cause for the postponement
. : is designed to discourage unnecessary
. . ’ delay.
s - Subsection (b), The time limits
imposad upon appeals gre deemed the
maxtmum that should be allowéd in
light of the commitment to affording

' stability and permanence to the children
with special needs who come within the
court's jurisdiction. / 7'
! ' v
e 23
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Subsection (d). The interest of an: - # . -
adopted child in a stable and permanent » :
family alsdunderlies the one-year . .
statute of limitations which ls imposed - »
upon collateral attack of termination or _ '
b adoption decrees. Thasgptionale of the N
. present provisiop, whith is intended to . ' .
. cut off gttacks based upon any error, s . '
: . grounded upon a balancing of the ' .
~ Intgrests of the child with special needs, ‘ p e
T other parties, and society. When such a t o éf.
child has been in an adoptive home for ° ; - K
one yeur or more, that child's right to
continuation of a stable and permdhent .
! fumily environment outweighs the right . ' o
of u parent who, for whatever reason, ' . \\
: has not been involved enough with the : . N
/ child to have had knowledge of the C o
decreé in question; thg child's right also
oulweighs society's interest in protacting
the integrity of the judicial process in
cases of fraud. » " '

\

Section 109. Severability

S If any provision of this Act or the . . .
- applicability thereof is held invalid, the ' ' _ ,
remaining provisions of this Act shall . : e
not be affected thereby.: <

Commentary to Section 109
The.sevetability clause is a common
. device to ensure the continued
effectiveness of other provisions of the - v

" Model Act in the event that any single _ : .
- scctlion or subsection is declared invalid.

Section 110. Effective Date
This Act shall tuke effect on
- - .

Commentary to Section 110~ - - K

Generally, ap effective date shéuid be - As a part of setting an effective date for the Act,
"+ sotat three to six months after ‘ there should be instructions to the State adoption ad- -
enactment to afford sufficient time to ministration to allow opportunity fon public review
adopt whatever administrative changes d ent th d ulati speciall
are necessary to implement the Act, and comment on the proposed regulations—e pecially
C ' - by representatives of the voluntary agenc§' séctor,

~

6 .

Section 111. Prior Laws Repealed

‘ The follo‘ving laws or portions thereof .
. are hereby fepealed [suspended) by this
Act:
- ‘ 1 J.

Commeniary to Section 111

: ~ Since many States already have ¢
statutes depling with child abuse and
neglect, child protective services, .
termination of parental rights, foster e
. « gare and adoption, each State which
. ‘adopts parts or all of this Model Act
=+ . should make a special attempt.to »
* maintain consistency as to definitions .
and other aspects of adoption law. , . '
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“ Voluntary relinquishments may be made to an agency

at'the agency instead of in a court. This is good. It
also underscores the need to define ‘‘agency”
carefully, as we have suggested above. |

4 v

1

Relinquishment of special needs children may involve
difficult decisions for parents who determine that
they cannot ‘‘cope’’ with a baby or child with’'a phys-
ical or mental handicap. Counseling may also be
needed for those parents who believe they cannot
cope with special needs infants, but would consider
making an adoption plan instead of choosing abortion
or withholding treatment or food from a handigapped
infant. '

If the agency is doubtful of the parents' understand-
ing - of the voluntary relinquishment, the agency can
assist the parent in petitioning for court termination,

v

v

\J
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Title II—Termin \ n of Parental Iilghl:

of a Child With S

Saction 201. Relfiquishment of Parental
Rights With Respect to a Child With
Specid! Needs; Voluntary Judicial
Termination of Pareglal\Rights With
Respect to a €hild With Spécial Needs

au) Effect of relinquishment. A
voluntary relinquishment to an agency
shall be cffective to terminate the
parental rights of the person execuling it
and shall tranafer from the parent to t?w
agency all powars of such parent, ~
including the right to place a special
neede child for adoption and to consent
to the adoption of the child.
Relinquishment of a child by one parent
does not diminish the parental rights of
the other parent of the child, nor does it
relieve either parent of a duty otherwise
provided by law to support the child
until such child has been adopted or
such parent’s parental rights have been
terminated by judicial decree.

(b) Relinquishment By American
Indian parent. A voluntary
relinquishment by an American Indian
parent who is a member of a federally-
racognized tribe shall conform to
requirements of Federal law.

(¢) Procedures for relinquishment.
Except as provided in the following
subsection (d), procedures for a
voluntary relinquishment of a special
needs child shall be the same as for
voluntary relinquishments generally.

(d) Counseling of parent prior to
relinquishment. Prior to taking a
relinquishment, the agency shall counael
the parent of & speclaT,needn child
regarding relinquishment, adoption, and
the alternatives to relinquishment, and
shall assist him in understanding and
exploring the assistance and services
which may be available to his special

" needs child if he chooses not to

relinquish the child,

(e) Court termination required when
parents fail to understand process. 1fthe
agency doubts the comprehension by the
parent of the meaning or consequences

. of relinquishment, or if the parent so

requests, the agency shall not proceed to
take a relinquishment, but shall assist ,

_the parent in petitioning the court for

voluntary termination of parental rights..

(N Procedures for voluntary judicial - |

termination of parental rights. Except as
provided in the following subsection {g),
procedures for voluntary judicial
termination of parental rights with
respect to a special needs child shall be
the same as for voluntary terminations
generally.

\

L




‘ >/@;al “"f‘"_"_/“"""‘_'_‘ SR 'BEST;OOPY'AVAILABLET SR

ﬁt (g) Confirmation of counseling. At the > )

heuring on a‘petition for voluntary 4 i i
“terminution of parbntal rights, the court .o . :
" shall nscertuin that the petitioner hag,

beon counsclod by the agency regarding * - .

-~ terminution und adoption and regarding
the ussistunce end servicgs which may
be availoble to his spucial needs child if
he chooses not to terminate his righta as c

. to the child, and that the petitioner o . b i

vulunlurlly chooses lo gmminpto his . _ T ) ﬁ '

rights. v N ' " -

/KI) Disposition upon denial of ' ‘ Y e e

tition. Where the court denles a . o ' :

po!mnn for voluntary termination of ST - .

purentul rights, the court ghall order an , - .

ggency 10 assoss the needs of the child, . o -

the cure the child is receiving, ‘and the _ . . ’ .

plan of the unsuccessful pqitioner for ' : . : - =

the ¢hild with special needs. The agency

B shall submit o report on i% investigation \
" 1o the courtwithjn thirty days of such . ‘ i .
,order. / . . ’
Commentary toSection 201 v , * .
There are lwo\n‘ms by which a . J ' . - -

parent muay give up a spocial needs child o ,
for adoption: by signing a legally*binding _ . ' v
relinquishment'of parental rights, or by : . ;
pctitioning a court for termination of . . -
purental rights, " ’

. More than fifteen States presently , :
ullow u parent to relinquish o child to a , .
licensed agency without court v
involventent or approval. In thesd States . ‘
3 relinquishments are given binding legal . ' C e

" effect as of the time of execution, or as '

.t of the expiration of a period of time in . .
which the purent may revoke ghe ) ‘ ' . N
relinquishment. The Model Act similurly The Model Act clearly provides for the validity and
proyides for the finalily of an agency .+ finglity of a voluntary relinquishment taken by an

relinquishment. S:¢ M.A. soctiohs
~ 201(a). 208. The arguments aglinst such agency at theagency. i

a method of terminating parental . )
rights—that pur(mls might be subjoct to ' .
undue agency pressure to give up their v . 4
children and that due process - ' : S
proteciions of parents’ and children's 8
rights cannot be ussured—ure
.outweighed by a number of factors S
fuvoringugency relinquishments us one
option for purents. Many purents are
intimidated by judicial proceedings, dnd 4
will use the services of an.agency to
place their children for adoptidn so that
they can be sphired.the personal trauma
" of a court appenrance. Sqme purents ,
may wish to avoid the delays inherent in , e
judicial proceedings. or the expense of
‘\irin;, lugal representation for a.court o
uppearance.

Parents’ preferences between the two .
methods of termination will vury, as will . _
the needs und preferences of ugencies to : By
which purents come for ussistance in -~ 5 .
relinquishing their children with special ' *
needs. There will be cases in which
ugenty personnel question the
competence or understanding of the
relinquishing purent: in those cases, the

N
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lnkp the proceeding before a court. Tha
[ - agency would then nssst the parent in
f Ing o petition to terminate purental
o X rights. - ,
o T Subsectign (b). This subsea{fon brings
3 - ) - to the attention of ndoptive pricgtitioners
- the fact that there are distinct Federal
requiremonts applicable W
L LY relinquishments by American ndiun -
: ' parents who are memburs of fc(lurullv
. tecognized trihes.
' : . Subsections (d) and (g). Ihcsu *
' provisions protect agninst ill-considerad
relinguishments or termination by
purents whose feelings of inabiity or -
unwillingness to rear their special noeeds
_ child might be mitigated by information
- ' oo rogurding nvailable community >
‘ e : . resuurces. -, ' '
. u y Subsection (e). ‘mlmm tion (o); ruqulma -
N , : ¥ the agency ta romove the relinquishmont
v ) . to a court if u parent 80 requests ot if.
. doubts arise regarding the.patent's
‘ \"\/ ~ N mental compatence or comprehension.
. ' \ " Although this removal is mandated =
_ when such doubtg nrise; it should be i~
- : . noted that an yg8hicy is never require
S 10 tuke relinguishments without ]udiciul

The Act does not preclude agencies fi‘om petitibnihg - supervision; if un ulf(mcy prafers to tuke -

. . : all of its parents before the court fof - _
the court for reVi?w of all volumary relix)-quishmen‘ts; judicial termination of the rvlullumhcp\ ol .

between a purent and a child with _
spucial noods, the Model Act dous nul ’ “

. prevent such a policy.
Section 202. Restoration of I’un-nml
Rights\Relinquished or Voluntary -
Termgnated With Respect to a Chikd Tt
With Special Needs .

Section 202 presents many problems. Although the " (a) Petition for restoration.of parental

right to petition for restoration of parental rights rights, Any time after one year after the
exui uium of a relinquishmant or

after one year——and the C!‘ﬂd has not been adopted issunnes of 4 decree’of voluntary
—is clearly ‘stated, there is no digcussion of how the terrpinution of purental rights, if the
birth parents will be informed of the status of the specinl needs child ag to whom purental

child. What is implied is that 'the birth parents have rights were relinguished or terminated
) has neither been adopted nor is in an . .

an automatic right to an up-to-the-minute status re- adoptive pthcement, the purent whose
port on the child on the eleventh month al/lh 29th day - rights were relinquished or terminated .
after their rights have been terminated. If the goal is ¢ may'petition the | ] court for

o restoration of purontal rights. However:
L permanent, appropriate homes for children, "then Lpon fiftoon duys notice 10 the

" birth parents should ngt be encouraged to re-enter - patitionars and the court having
the lives of the children they have terminated their jurisdiction of the petition, ynd unless *
rights to. This section should be eliminafed;—orat-the— . otherwise ardered by the courteun . °

ngency moy place a-child for ndoption
least, the petition for restoration of parental rights during the pmd”m‘{ of the petifion wud

should include a provision for waiver of such rights. ‘ such placdmont will huve the effect of
- . ~ : : terminating the petition. In the case of

Section 202 should be eliminated. . un adoplive placement mude during the
‘ , s . pundency of such a petition, the

_prospective.adoptive parent(s) with g

. | QESI COP Y AVA" ARI o . agency shmﬂdiha\l the opportunity to

e

If Section 202 is not eliminated, the following 11 whom the child is placed shall be
words should be inserted at the beginning of. the first notified by the ugeney of the ponuun
~ sentence of Section 202, to read: ‘'Unless the right to prior to placemdnt,

. such petition has been ,waived in writing, any w‘lti"/“P‘A“"‘;{"‘é;’n’r";{;‘. I;"::‘f':‘h’.’:’(’"“l’l: be

.'““_‘9- . A N » o person and the agency to which the .
‘ - ‘ child was ru!inquiqlu «d whall have the

M \
.
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right 1o receive notice and gppear at the
: heuring to show couse why suth _
. restoration or rights should ndgoccur. [ 3 R
. the court finds upgn clear and™ ) ,
convincing evidence that restoration of .. y
parantal rights would be in the best .
interest of the child with special needs, )
it shall order restoration, ) - : ,

Commentary to Section 302

The restoration of the parent-child . : o ¥
relationship proyided by this section is # ' i
provision appropriaje to circumstances - '

, which can arise whe . : .
parental rights Is & procéeding legally r .
separate and distinct ffom adoption.

While termination of parental rights is
a crucial first step in facilitating ' . : N S
udoptive placement of the man ' . - :
thildren who have languished for years
in a "“temporary” foster care situation, it { "
may actually contribute to instability for ' :
some children with special needs. When
adoptive placements break down or'are . - -

. never effectuated, children whose ’ .
parents surrendered them with R . . 5 ‘
expectations that they would be : . .
udopted into permanent home o ,
environments, may instead be living - This siteation can be corrected by providing appro-

with temporary caretakers who cannot . priate temporary arrangements rather than canceling

provide them with stability or : . ,
permanence. If so desired by the parent the relinqui ghmen(.\

and if the child Is not in an adoptive . . LA
placement, the parent mby petition to )
resume the parental rolg

Section 203. Procedures for Involuntary
Termination of Parental Rights With
Respect to a Child With Special Needs

(1) Goneral procedures. Exdept.as . . S
provided In this Section and Sections
204, 208, 208, 207, and 208, procedures ,
for suits involving involuntary ~ % * N - ' . .
termination of parental rights with
. respect to a child with special needs s

shall be governed by the laws and rules.
- applicable to involuntary termination of
,parental rights generally.
- b).Filing a petition. . . ;
' (1) A petition seeking involuntary _ : .
tgrmination of the relationship betweon . . o ’
t a parent and a child with special needs ' .
may be filed by any person or entity . Sections 203 (b) (1) should be amended by replacing
otherwise entitledynder existingluwto  _ the word *‘entity’” with the word “‘agency." '
. file such a petition a d%y: ' : . .
v ‘(A) A public or voluntary child - : N )
B placement, child-caring or adoption » ) : y;

agency having responsibility Tor the ‘ . o

special needs child: . ' :
. (B)Either parent with respect to the  + : : , e ,

other parent; - ' :
(C) The guardian of the special needs _ - i

child: = = . ) . 2

(D) Any attorney for or guardinn ad 0 , :
. litemn of ti:e child appointed in & prior . : @
proceeding. acting as friend of the child - ’ . .
in the instant proceeding: or ) %

Py

21
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The word ‘‘lgitimate’’ should read ‘'legitimate."’

~
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(E) A de facto parent of a special
needs child, as defined in §ec(ion 102 of
this Act, '

(2) A child placemont or child-caring
agency having custody of any spectal
needs child it has réason to believe has
bean_nbandened shall promptly seek an
adjudication of [neglect or dbandonment
consistont with State statute). The
circumatances constituting '
$bandonment are defined in Section 208.

Commentary to Section 203

Bubsaection {b). Inclided in the list of
peraons oligible to petition for .
involuntary termination of parental
rights of a child with spacial needs are
those deomed to have a ligitimate .
intetest in the welfare of thq child with
special neads. -~ . -

(1){A)—There will be cases in which
an agency with custody, guardiana)ip,
or other legal interest in a child will

‘deem it in the child's best Interest to .

seck involuntary termination of parental
righta. Such*an agency need not be an
“agency’ as defined in Section 102 of
the Model Act; any child placement
agency, whether or not authorized to
place for adoption, may petition, as may
a child-caring agency. .

The distinotion between these two
types of agencies is that a child
placement agency Is a publicor
voluntary agency authorized to place
children for foster care or adoption, or
both; a child-caring agency is one such
as a grouf home or a residential
treatment center which is aythorized
gnly to éxercise custody a
children, but not to perform pl
services, p

(1)(B)—A parent may pe

_ involuntary.termination of Xhe parental

rights of the child'g other parent.
(1)(C) and (1)(D)—The child’s present
legal custodian or guardian may petition
to sever the paren(gchi d relationship. A
guardign ad Jitem or attorney for the

child appointed in previous proceedings -

regarding the child may also petition for
involuntary termjnation of parental
rights, o
(1)(E)—In some instances, the-child's
de facto parent is in the best situation to
kpow the child, the frequency and
quality of contacts between the child
and the birth parent, and the efforts of
any involved agency In fostering a
permghent, qtagle stfuation for the child.

Section 204. Assesament of Child With

“Special Needs and Report
“" (a) Assessment required in contested -

actions. A court with jurisdiction of a
contested suit for. involuntary
termination shall order an assessmént of
needs of the child with*apecial heeds
who is the o\nbloq&of the suit. Such

[
2

Ky
L
s
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asscasmaent shall be condhrated by a

non-party agency selsctdd by the court. |

Roasonable codts for the asssesment
shall be paid or reimbursed by the State
adoption administtation.

(b) Time for complation of
assassment: courfls use of report. A
ro%orl of the assdsament shall be
submitted within thirty days after the
. court directive, unless the court gramts a

request for an extension, The report may
"be Introdueed into e¢vidence in

accordance with-the rules of evidence.
In the absence of an objection. the . |
report mpy be used by the court whother
or not introducéd into evidence, in
deciding whether the petition for
involuntary termination of parental
rights aha!rbe granted.

(c) Contents of assessment. The
assossment shall include but not be
limited to the physical, mental, and |
emotional conditions of the child and

" parents, history of intrafamily
relationships, services offered in an
attempt to reunify the fanily, the
proposed plan to meet the special negds
of the child, and the wishes of the child .
according to his maturity of judgment.

Comme\ntary ¢o Section 204

When the parent whose parental

- rights are subject to involuntaty .
termination appears and contests the
petition, the judge is required to order
an assessent of the child’s needs and -
to delay adjudication of the petition
until a report of the asséssment has
been subnritted to the court. The counrt
will nead full information on the

background and condition of the child to'

evaluate adequately the factors making
up the grounds for involuntary
terminatton.

Section 205, Grounds for Involuntary
Termination of Parental Rights With
Respect to a Child With Specinl Needs

(a) Grounds for involuntary
termination of parental tights. An ovder
of the court for involuntary termination
of the legal parent-child relationship
shall be rendered if tha court finds that
the terntinatiom is-in-the-best-interest-of

-
BEST COPY AvaiLage ™

Delete ''reasonable’ and substitute '‘actual’’ because
what is "‘reasonable’’ to a court may be substantially
less than ‘‘actual’’ costs incurred by an agency. It is
in the narrow financial self-interest of the Stafe

adoption administration that courts not set “‘actual” " |

costs to be reimbursed. There are precedents, in
foster care cost reimbursement cases, where State
agencies denied ‘‘agtual’’ costs and the voluntary

~ agencies had to bring suit to obtain fair and full re-

imbyrsement for their actual costs.

. .

-

A

the child, and that one or more of the
following circumstances or any other -
grounds for Involuntary termination
otherwise provided by State law, exipt:
(1) The identity or location of the
- purent’ls unknown and the parent has
not claimed the child for a period of -
sixty days after the ohild is found; ,
despite deiligent afforts to ascertain the
parent’s identity and location; ,
(2) As a grdund for an order of
involuntary termination against the
father;or pulative fathe'}. the child was
conce)vcd as the result'of an act of
farceible rape: or, as a ground for an




A\~ 2

~

“Incest’’ i8 not defined here. Rgview. State law and
N supply an appropriate definition. -

1.

" ¢

1

This section refers to the rights of the parents of an .

infant to hgve up to 60 days to claim the baby. If the

- 80-day period passes. the baby is considered aban- -
4 doned and involuntary relinquishment proteedings
can begin. This length of time should .not apply to

" . adjudicated fathers of newbern infarits with special
needs. The delay is not necessary, if appropriate ser-

vices have been provided to the father prior to the

‘whose patumlt{

* Federal Register / 80020
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order of involuntary termirmtion againet -
the father, putative father, or mother, the
child was conceived as the result of an
act of incest;

(3) Tho child has been adjudicated to

* " have beon abused [(or neglected or *

dependent—insert approprinta term .
from State otamcu a prior proceeding. -
In detarmining whéther termination of
parental rights wou,h&e in the best
interest of the child in Wuch Gase, the
court shall consider and pake written
findings regarding the factors contulnus
in subsection (b) of this Section 205 and
the' following conditions or acts of the
parent: ' -

(A) Emotional illness, mental illness,
mental deficlepcy, or use of alcohql or
controlled substances rendering the
paren! unable to care for the immediate
tnd ongoing pifysical or phsychological
needs of thd child; or

(8) Any proven act oracts of abuse or
neglect toward any child in the family
subsequent to the adjudication of abuse
or naglect; or-

(C) Repeited or continuous failure by
the parentas, although physically and
financially able, to provide.the child
with adequale food, clothing, shelter, or
education as defined by law, or other
care and control necessary for his
physical, mental, or emotional health
and development: but a parent who,
logitimately practicing his religious
belief. does notprovide specified
medical treatment or,education for a
child, is not for that reason alone o
negligent parent; o

(4). The child has been out of the
physical custody of the parent for one
year; or the t, Inclu the father

s been adjudicated,
@ physical cuatodg of
irth

has failed to ta
the child®within sixty deys of the
or adjudication; and: . :

(A) The conditions which lad to the
separation still persiat, or similar
conditions of a potentially harmful
natlurépontinue {0 axist;

(B) There is little likalthood that those
condjtions will be remedied at an sarly
date-so-that-the-child-can be-re

e bt i et e et M e .
. baby'sbirthe: ;

- . . . "‘

4
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the parent in the near*future; and

. (C) The continuation of the legal
parent-child relationship greatly
diminishea the child's prospects for,
early integratidn into a stable and
permanent family. '

In determining whether termination of

parental rights would be in the interest

" of the child under this subsection (4), the

court shall consider and make written
findings regarding the factors contained °
in subsection (b) of this Sectior 205;

(8) The child has been out of the »~ , -

physical custody .of the parent for o™
period of eighteen months and;

31
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(A) The child has developed an .
emotionally stable relationship with his
ue fucto parent; °

(B) The de facto parent has 0xprosaod
an intant to adop!t tha child; and

(C) The ¢hild wishes to be udopmd by = _

the de fagto purent,

b) Factors to be considered in certain
instances. In determining whather to -~
terminate purental rights under
subsections (a)(3) or ?u)u) of this
soction, the court shall consider and
muke ritten findings regarding:

(1) The timeliness. nature, and extent

“of services offered or provided to the.
puarant and the child to facilitate reunion
of the child with the parent;

(2) The terms of any social service
contrnct agreed to by an authorized
agency and the parent, and the extent to
which all parties have fulfilled their
obligutions under such contract;

(3) The fedlings und emotional ties of
tha child with respect to his parents: and
(4) The offort the parent has made to

adjust his clircumstances, conduct, or
conditions to mokae it in the best interest
of the child to return him to his home,
including:

(A) The exten! to which the puronl
has maintained regular visitation or
other contact with the child as purt of a
plan to reunite the child with the parent;

(B) The payment of a reasonable
portion of substitute physical care and

- muintenance if financiully able to do so;

(C) The maintenance of regular
contact or compunication with the
custodian of the child; and .

(1) Whather available additional .
services would be likely to bring about
lasting parental adjustment unu%ling ]
return of the child to the parent within a
reasonable pertod of time.

(v) Factors to be.considered in all
instances. Where any of the
circumstances in subsections (n)(1)
through (a)(5) of thia Section 205 oxist,
the court shall consider:

(1) The contents of the assessment
and report, if any, sybmitted pursuant to
Section 204 of this Act:

(2} The specific benefils to the child of

: tunﬁnmnwhumlpumnrnhﬂd“" :

relationship;

(3) The wishes of the child regarding
termination of the legal parent-child
relationship. -

(d) Reha‘b)ilitan‘on of parent. The

, muintenance of & legal parent-child

relationship may be terminat

' relationship for the purpose of
“rehabilitation of a parent shall not be
sufficient grounds for continuation of
such relationship.

(e) Deprivation of cuslody through
divorce, separgtion, act of other parent.

Notwithstanding any other provisions of -

this section 205, no legal parm:hlld
olely

' . i

t

The wishés of the child to be adopted should be
taken into consideration, although some age limita-
tion should be set so that younger children are not
put in the position of having to “want to be adopted”
by the de facto parent. (C) should read: ‘“The child
wishes to be adopted by the de facto parent, if over
the age of ten.’

a
5

This provision is child-focdised, and very good.

32 25
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: becuusy o purent has been doprived of
o , tha legul cuatody of a child by reason of
oo u divorce or a logul separation, or of the
physical custody of a child by the uct or .
' (:un(jm:l of the other parent of the child. .

d - ' . ( ,‘¢‘mnmm!m‘y te Sectiby 205 o e
. The sopfion sets forth savaral
o ~ suppleméntsd] grounds for involuntary
) tarmination of the legal rolutionship
- - , ) butween a purent and a child with
- ) spocinl needs, Thess grounds are in
.., . oadduion to grounds for fhvoluntury LK
. ) ;urﬁ\inmlun otherwise provided by State
. law. ", \ - ‘
. _ ! - ‘ o Subsactions (a), (b), (t?. Subacction (/)
i _ . A articulates supplemental grounda for a
- ' . court order torminating the losal?wm-
. ' : ’ . - child relationship; subsections (b) and
: o ! (c) udd a number of fuctors the court
must -consider In varioud termination
, sltuations, *- .
. . : : * With regard to the nature of the
’ o : grounds for termination, s¢veral .
. Teotions are often dobuted: whether T
' ' the State's fermination of the parent- 3
child relationship ought t6 bu bused , JURPTSIE
' upon parontal unfithess or upon ' :
. : consideration of the child's "best L.
\ _ interests,” and, if both criteria are used. 7
: . what rolative weight ghould be scecorded . s
[ to each. i :
In the Model Act the court is directed
\ : to consider hoth the best interests of the
-t special needs child and purental O
conduat indicating unfitness or non-
$ . ) involvement, Both factors should be
: weighud before a termination order is
entered. The decision as to what course P
™ . of action would be in the child’s bast -
: interests is to be made with specific
-, reference to the type of parental conduct
alleged in the petition. .
. > . - Parental Conducl. Except for the prior °
. adjudication of abuse brneglect ~ =~
g : \_/ . : (subsection (a){3)). the parental conduct = |
. _ ' criteria for termination of parental rights
' all tonatitute some degree of non-
N L . involvment in the child's past or present
' “ life. These aré grounds which presume
' such inability, unsuitability, or lack of
Co i : interest in parenting the child that
v further consideration of parental .
L ciwrimim e o __conduct is unnecessary. ¥
_ When the child has never been in the
y ' physical custody of his parents, or when
! L. : the child has been out of the parent's
. A ' « . care for a year or more {subsection
r . , ~ (a)(4)). the potential for the parent's
v . . initial or renewed involvement with the
. : e child must be considered before the
| ' . ' . parental conduct criterion for
- v : _termination is met. That potential will
. ) be influenced by the curtent conditions
|- X . B - surrounding the child which
o . characterize him as a special needs
. ‘. . child. ' -
! : ' o in the type ol! situation delineated In i
!, o o o | subsection (a)(8), s parént who cannot ' N

26 - . |
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be fuulted for mlncoduot ot lack of .
present parenting ability navertheless .
may be deemed to have forfoited the '
parent-child relationship. In these cises
the parental conduct crlterlon is
included in the Model Act in fesponsgto
the need to romove obstacles to
/judopllon of children who have long.
. heen in need of permanent homes, Someo
: of these children have been in therlong- N _
term care of foster parents willing to - - - ' ) ‘ )
«.  adopt thum but'unable to do so bacause g
of the beluted reappearance of a paront.
The pareat, perhaps out of touch with
the child for many yedrs through no fault
: of his own (perhaps having been lost to
‘ the agency. or neglected by an
understaffed agency, or not
understanding the legal means for
o » regaining custody of the child), may be
* capuble of reassuming custody and
parenting his child. In such a case, if the
~ child wighes to remain in his present .
\ home and be adopted, the birth parent’s ‘ Y
" interest in custady and control of the : g
child has effoctivily heen superseded by .
thut of 8 new family unit whose right to .
continued Integrity should not be :
violated. . _ - ..
Whare the child has previously been
adjudicated to have beenwbused or . . ¢

1 ' neglected (subsection (a)(3)), the ‘ , . e
“parontal conduct” criterion for
terrhination of parental rights Is deemed :
to huve been met, and the second . _ 'l
standard, the child’s best interests, is
controlling in the determination to '
terminate parental rights.

Beost Interests of the Child. . - _
Subsections (b) and (c) are intended to )
prqVide quidance to the court in | b
da?crmining whether, given certain
parental conduct or cigcumatances,
termination of parentdl rights would be \ .
the child's best interests, | - : Q

In two sets of circumatancea-—prlor
abouse or neglect, and absence from the
parent’s care for a year or failure of the .
parent to take custody qf his child—the ' .
child's best interests are deemed to be
inextricably related to the parent's .
domonstrated potential to care for the
child in the futuse. This potentjal is _ 7 . :

the parent with respect to the child or

his siblings. Subsection (b) requires that, ’ .

if termination is sought pursuant to

subsections (a)(3) and (a)(4), the

services offered to the family by the
. State be considered in evaluating the

parent’s past efforts and future i

parenting potential, . T

Where prior abuse or neglect has been . :

found'(subsection (a)(3)). it is"critically

important that agency intake and

service practices reflect an

understanding of families which abuse . .
. or neglect their children. Treatment :




Y

* This provision dealg with assessments of the child in’

order to determine whether an involuntary termina-
tion of parental rights should occur. The, “‘heritage’
phrase is ambiguous. The *‘child’s wishes'’ phrase
sliould include “if over the age of 10.”

The “herltage phrase may have implicatiom for the
adoption plan—by subtly reflecting & bias against or
actually banning trans-racial, trans-cultural or trans-
religio’; placements. : .

This section of commentary suggests just one more
. factor to consider, in conjunction with more impor-
 tant grounds for termination of parental rights,
Therefo emain in touch with his heritage'’ is
not be a primary consjderation.

Federal Register / 50031
-s\\ ', )

services showld be offered by trained
workers who have the oaﬁaclty o
encourage positive grawt

Where the child has been out of the

? partent's physical custody for a year or

tho,parent has not taken physical
custody of hys child (subsection (a)(4)),
and whera therc has been a prior
adjudioation of neglect or abuse
{subsection (a)(3)), the court must also
consider whether the parent maintained
regular visits, assumed reasonable
support and malntenance obligations,
and coopugated with the agency
(subseation (b){4)). These {actors are
important indiges of whether additionu)
sorvices are likely to bring hbous a
lasting parental adjustmant which will
permit the child's return to the parent.
Whenrg parental contact has been
sporadic, such as sending an annual
birthday card, and does not indicate any

pattern of ability to sustain onﬁolns

communication, the court shoyld
probably regard sugh contact an
insignificant evidence of parentul
interest in the child.

In gonjunction with t ounds
anumerated in subsectidf (a)(1) through
(8), the court should always consider the
assessment of the child, the
opportunities the child will have to
remain in touch with his heritage, und

* the child's wishes wgarding termination.

Subsection (d). Subsection (d)
rovides that, although the pargnt's noed
or a relggionship with the child may be

considered, such a need may not control

the courl's decision regarding

termination of that relationship.
Subsection (e). Divorce, scparatioh, or

unlawful deprivation of the custody of a

child do not constitute parental conduct -

criteria upon which a termination action
cqn be based. This subsection
eliminates any ambiguities with respect
to these lasues which may be created by
the grounds for termination in
subsection (a).

Section 206, Disposition of Pelition for . -

. Involuntary Termination of Parentol

Rights With Respect to a Child With
Special Needs

{

B WU U OO VL USRS Ry

If, after considering all the evidence at
the adjudicatory hearing, the court finds
that sufficient grounds exjét for
nvoluntarr termination of the Iegul
parent-child relationship, it shall:

(1) Enter an order termlnatlng ‘the
legal parent-child relationship: and

2) If such order has the «f] ect of
terminating the parent-child relationship
with respect to both parents or to the
lust surviving parent, appoint an
individual or Agency guardian of the

. child's person, The guardian of the
child’~ person shall report to the court

35 °
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within ni -days on a anent )
‘placement plan for the child with special ‘ : ; .
needs. At loast avery six months ~ This provision mandates a: 9G.day limitdtion to sub-

therealler, & report shall be mate to the " mit a permanent plan for a child free for adoption; 6

;;’:;_' ™ :’;:;Tt‘:lmﬁ;;i? :;f:;{’:‘n for . month limitation for reports to the court on implemen-

.the specia) needs chdld no léas than once tation of the plan; one year limitation on court review.
a year. _ .

tb) Denial of petition. (1) If thee gount N
Nnds thet'sufficiens g s for -
involum.rr termination of the logal
parent-child relationship do not exist, it . . -
shall make an appropriate order with - :
respact to the cus and protection of ‘ - o
the special needs child, and may either 3 ' : w
continue its jurisdiction or dismiss the. % "

. petition as may be appropriate in the ' b
ciroumstances. . ~ ) ki

(2) M the court finds that the services :

or social service centract s described .
in Saction 208 (b){1) and (b)(2) of this -
Act were insufficlent or inadequate, the
court may order an agency tb developa -
plan of service for the child with special ) -
needs and his parenta. : :

(3) Any order the court makes under L
subsection (b){1) of thia Section 208 shall '
specify what residual rights and
responsibilities remain with each living : _ i
parent, amd shall designate-the period of - y ' ’ . ‘

\ time the order shall remain in effect, - , -
with mandatory review by the court no : ' :
later than six months thereafter and at A
subsequent intervals of not more than - '
one year. :
! (c) Court reviews of permanent
placement plan. In conducting reviews
pursuant to subsectioms (a){2) and (b)(3)
*  of this Section 200, the court or a hearing
officer designated by the court shall : oo
ho)d a hearing and require the presence .- ) -~
. of the guardian of the child's person or ,
any other person the court or the hearing
officer deems necessary to conduct the
review.

.

Commentary to Seotion 206

Subsection (a). If the court finds that * °~ = Y _ '
the dual criteria of parental conduct and : .
best interests of the child with special : /
needs have been met, it must enter an \
‘ordgr terminating parenital rights. Since
‘the righta of one parent may be
terminated without affecting the rights
of the other, it is possible that the entry
of a termination qrder would not -
necessitate the aggointment of a legal
uardian for the child. If the child will
e left without a guardian, however, the
court must appoint one. o :
- Any person or agency appointed as
guardian pursuant to this subsection
must report back to the court on the . -
completed placoment plan for the child. . ~ . : /

This mandate attemptdto ensure that, ‘

‘following a termination decree, a child

in fact is adopted or settled into a

permanent placement. By retaining .-’ — X
jurisdiction, a judge has the power to -
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}
. hold a hearh to pake forther
- . . - ordere s that be deemed necysesry.

arm the courtfinds .
thaf grounds m\ot exist to grent the -

petition for bmhdiqn of -ul
rights, the petition nr Lo
9 Even if the court dismisses the petition e
] .. for termination, it retains the power to . ¢
> : T - enter further orders to protect the -
. welfare of thie apecial nesds child. 3
‘ Uopcndln. on thle cirqumstances o
surro a pntloul.r case, it may be T
. = inthe » beat intereat for the cqurt B
o . " tocontinud its jurisdiotien so thé court _~¥ "
- can monitok the case through periodic B
reviews until such thme as facis warrent .
a further hearing on the petftion,
; Subsectios (c). The importanoe of
periedic case reviaw in assuring that a
chlld reosives app ate adoplive and
other sarvioes e ly acknowledged.
Sea M.A. Section 301(b) (commentary),
Many States require ar oourt
. review of the cases of who are
_ under the jurisdiction of the bourt. To
’ o : phevent thess reviaws from bacoming a
. pro forma submission of & sovlsl”
services report which recsives scant
judiqial attention, this subsection’ -
requires a oourt hearing at yhich serious
‘consideration of the child's situation is
- mich more likely to.ocour. Tha hearing
™ ‘ does not demand rigid
¢ T - formality and may ba held by a court
. official other than & judge. Personal
testimony by indivi familigr with
the child's case should, howevgr, be”
requirad, '

Section 207. Court Order Gmnt!ng
Terminatfon of Parental Rights of o
Child With Special Needs

(a) Form and content of adcn. Every
order the court makes pursuant to
Section 208 of this Act shell be in
. writing and shall recité the findings
¢ upon which the-order ia based, including
, findings pertaining to the jutisdiction of
.- the court, Every order must fix '
: peibility for the support of the child

TR L

. wlt .peoial neede. -
, This provision allows*an exception for interlocutory 'ou(lwd ty o d:;,;: n?l‘::lg:l::ﬁ ory ;
5 docrees )
- ’ - . bmdinuonlllpcnomdmmcdluof
: _ entry unless stayed pending an appeal.
' ' Commontary to Section 207

P e Gl
v, '“wmch it was base will fac!m:t‘.
oyt ity for toa T
must ty for the
) _ child’s with ile birth parent
. = : o whose rights have not been termiinated
. , : oﬂhcmnrdlanofhdﬂld’omn,u
" appropriate.
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The fact that all orders ure deemed to
be final from the date of entry enaures
that an aggrieved party may take an . . “
iinmediate appeal. .

gach‘qn 208. Effect of Termination _ '
Decree or Relinquishmant of a Child _ N
With Special Neads

=« {a) Bffect of termination. Upon
relinquiskment of a special needs child .
or termination of parental rights with N
respect to a child with specigfneeds _
through a court decree, the parent )
ceases Lo be the lognl purent of the child ’

s to whom rights have been terminated, e

as set forth in Section 104 of this Act. No .

such parent has a right to notice of This child-focused provision effectively eliminates the
procecdings for adoption of the spacial possibility of “‘open adoptions'®o that the parents

needs child by another or te object to ~  who have relinquished can intervene in the adoption
the adoption or otherwise to participate

in the proceedings. planning. This provisien is basically in conflict with
(b) Parental rlfhts Independently the provision in Section 202 allowing birth parent in-
terminabla. The legal parent-child ' volvement after one year. This i3 another reason why -

:ZL‘;:;‘;:‘:’:'gn';“;)i:::l:e‘::::&‘:::’g"wemng we recommend that Section 202 should be deleled—~
» the legal relationship dglwoen the or signiﬂcamly amended.

special needs child and the other parent. .

(c) Agency to provide notice if
termination challenged.,

(1) If the validity of a relinquishment
or court order terminating parental ; .
rights with respect to a child with K
special needs is.challenged in a court of S
this State, the court in which such
challenge is filed shall: : . /

(A) Notify any agency to which the . The agency involved in the adoption is to be notified
child was relinquished, which is if a relinquishment or termination proceeding is be-
presently responsible for the child, " ing challenged.
which placed the child for adoption, or ng chalieng
which provided pos!plncomont services;
and

(B) Hold a hearing to determine if any . ' .
notice shall be provided the child and if - N
80. the nature of the notice. At such '
hearing*the co

h .
An agericy which is notified under The agency must then notify the prospective adoptive
section {c)(1)(A) of this section shall parents or adoptive parents of such action.

+ notify the adoptive parents of a child
who has been adopted or, if the child
hasg not been adopted, the prospective ' _ _ -
addptive parents, if any. Such notice ) :
shall inform the parties of the pendency :
of the challenge and of their right to be : : . -

. agency issuing such notice ahall certify
to the court in which the attack was :
filed that the requirements of thig .
o subsection haye been met,
(2) If the valkily of a relinquishment

or court order ferminating parental C ' ' ‘ _-
tights With respect to a child with N
special needs is challenged in a court of Even when challenges are issued in another jurisdic- ~ /
any otler jurisdiction, any agency of this tion, the ‘agency involved in the.adoption must be

State which learns of su¢h challenge by notified.

any means shall notify the agencly; .
responsible for the child prior to his
placement or adoption, which in turn




A

¢ .

The commentary again emphasizes the fihality of the
termination decree which therefore eliminates the
legal right of either birth parent (or prospective
adoptive parents) to an ‘‘open adoption.’ This is a
good, child-focused provision.

W

Here the commentary discusses the important'role of
the agency involved in the adoption to be an inter
mediary (or conduit) for the notice of attack on the
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shall notify the adoptive or proposad
adoptive parents, {f any, of the pendency
of a proceeding which may alfect their
status with respect to the child.

Commentary to Section 208

Subsection (a). The provisions follows
the traditional approach of divesting
both parent and xEﬁd of all rights
towards one andther, except that the
child’s right to inherit from his birth
parent is terminated only upon a final
order of adoption. See M.A. Seotion 104.
This approach is consistent with a
public policy commitment to the best

tinterests of the child.

This subsection underscores the
finality of the decroe and the fact that
following termination a parent will have
no standing to objeqt to an adoption or
-other planning on behalf of the child
with.special needs. %

Subsaction (). Whenevera ~ *
rollnqulshmel‘xﬁmr termination decree is
collaterally atfacked, the special needs
child and any adoptive or prospective
adoptive parents clearly have a vital
stake in the outcome of the action, The
adoptive or prospective adoptive
parents or agencies which have an
interest in the child should be provided
with notice and made parties to a
collateral at{ack. This provision assures
a complete examination of the issues,
and apprises these parties of the
potential modification in legal status of
the child. .

More important, however, providing
notice to adoptive or proposed adoptive
parents prevents their belated discovery
of a matter of critical importange to
them. For prospective adoptive parents,
the possible reveraal of the termination
of parental rights may affect their

_decision to commence adoption’ i
proceedings. For adoptive parents this
early notification and, perhaps, -
intervention in the collateral attack.

roceedings may prevent an extended
egal battle with potential harmful
consequences for the child.

The agency setves as a conduit for the

provision of notice in these cases. This
protects the anonymity of the birth and
adoptive parents, and prevents birth _

.U
T

adoption.—In-this-way-the—identification—of -the-birth
parents t6 the adoptive parents and vice versa is not
disclosed and confidentiality can be maintained.”
Good. : '

39

parents from discovering the
whereabouts of a child as to‘whom they
have no rights as that point. -

Agencies of one State which learn of &
collateral attack filed in another
juriadiction are required to notify the
agency responsible for the child prior to
placement or adoption, which in turn
shall notify the adoptive or prospective
adoptive parents of the challenge. If the
ﬁency which learns of the out-of-state
challenge to the termipation of parental
rights is not the agency that was
responsible for the child prior to

IRDAICVORIRT S
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placomeant or adoption, it shall ascertain
the identity of the agency which has or
had responsibility for the child from the
State adoption administration.”

Section 209. Autharity and Duties of l
Guardian of Child's Pergon -

(u) Authority to consent. The guardian
of the child's person has the awthority
without limitation to consent to
marriage and enlistment in the military
sarvice of the United Btates. to consent
to any medical, psychiatrio, or surgioal
treatment, and to consont tp the
adoption of the child unless the child
has-a living parent whoso rights have
not been terminated. : .

(b) Right to custody of child. The
guardian of the child’'s person has thae
right to physical custody of the child or
to determine an appropriate placement
for the child, subject to the review of the
court. Wién he does not have physical .
custory of the child, the guardian of the ;
child's person or his designee has the
duty of reasonable visitation with the
child.

(c) Responsibilitigs. The guardian of
e child's person has the responsibility
to ensure that the child receives
adequate support, care, nurture, and
education, and to ensure that the child
has legal ropresentation in lsgal actions. e

(d) Reports to court. An Individual or
agency appolinted as guardian of the
child's person shall report to-the court
within ninety days on a_psrmanent plan
for the child. At least every six months
thereafter, a report shall be made to the
court on the implementation ofsuch
plan.

b4
Commentary to Section 209

The terms “legal custodign” azd
“legal custody" are frequently confused
with "guardianship” in discussions of
child welfare laws of different States.
The occasions for appointment of a
guardian of a child’'s person differ from .
State to State. The distinction between
the two terms is frequently blurred,
particularly when States make use of
concepts such as '‘temporary
guardianship” or “permanent custody."

The concept of “guardian” is wsually
broader than that,of “custodian” or
“legal custodian.’” As used in the Model
Act, the authority and duties of a
guardian encompass those of the legal
custodian and also include the authority
to muke decisions permanently affecting
the child's welfare, including consent to
the adoption. However, to provide
enough flexibility to accommodate
variations in State law, the Model Act
;lso presumes that a court may appoint

guardian without terminating parental
rights, See M.A. section 208{b). Also in
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Take note that the term ‘‘guardian’ is consistent
with your State useage. o

\ N o

In Section 301 (4), the word ‘“‘providers’ should be
replaced by ‘‘agencies.”” The definition of agency
should already. be amended (p. 7). All agencies
should be encouraged to meet provistbns for ac-
creditation as well as accepted standards of prac-
tice. Individuals or entities, if allowed under State
law, should be required to meet the requirements of
an ‘‘agency.’’ o

LI a

& )

This part of Section 301 (b) should be examined
carefully by adoption agencies. Some questions to
consider are: What if a voluntary agency dodes“only
“healthy newborn adoptions with no- public funds?
Will the State impose a special needs case planning
system on that agency? Will the State implemerit a
case planning system for members of the clergy,
lawyers, physicians and others who engage in adop-
tion or serve as intermedigries and who, as often as
agencies, have cause to. come ipto contact with
- special needs children? A

» R >

»
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the interest of flexibility, the definition
of “guardian” doesnot preclude
delogation of the physical custody of the
child while still maintaining the duty of
overgeeing the child's physital eare und -
contrdl through visitation.

‘Legislatures considering enactment of
the Model State Adoption Aot may nead
to adjust these definitions to fit
previously established usages in their

=2Adoption Services For
Children With Special Needs

Section 301. Dutiss of the State
Adoption Administration

It is the duty of the State o ensure
that all children with special needs in
the State who need adoption services
roceive them in an appropriatesand
timely fashion and to ensure that all
adoption services provided to these
childrén meet accepted standards of
pructice. To promofg the effective |
discharge of theseditles, [there is
hereby created) the State-adoption
administration, [which] shall have
responsibility for the [administration)
[supervision] of all public adoption
programs for children with special needs
within the State and shall, ata -
minimum, have the following duties:

(a) Regulation of Agencies. Consult
with the [State licensing agency] to
develop regulations designed to ensure
that all public und voluntary providers
of adoptiom-services o children vﬁthq
spucial noeds meet accepted standards
of pruetice, ’ Cos

(b) Linkaypes with fos‘er care: ¢case
planning and review system. Establish
linkages between adoption services and
public and voluntury foster care
services, to ensure that addption is
‘evalpated as one option for special
needs children in foster care,and that
adoption services are available for
children uccording to their special

. needs. To carry out this responsibility,”

the State adpption administration shall
implement or cause to be implemented a
short-term and long-term case planning
system in all public and voluntary .
adoption agencies in the State and shall
cooperate with the [State foster care
agency] in conducting periodic cage
reviews. All children with special'nebds
in the care or the responhibility of public
and voluntary¥Rdoption agencies in the
State shall be included in the case-

~ planning and case review systems.

(¢) Specialized programs for children
with special needs; recruitment of '
adoptive parents. To meel the needs of
children with special needs:

(1) Provide specialized programs,
staffed by persons whose skills are

B

-

T
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. specifically syited to meeting the qpcclnl
needs of such children; and

(2) Regularly reotuit or ensure the
recruitment of adoptive parenta to moet
the spocial nteds of such children.

;. (4) Family assessments. Provide or
ensure the provision of a family
wsscssment to any adult, married or
unmarried, who applies to adopt a child
with special needs. ~

{e) Persons to be served. Provide or .
cuuso to be provided preplacement,
placement postplacement, and
postadoption services:

(1) For all children with spacial neoda
who ure the responaibility of the State
and for whom adoption is the plan; and

(2) As appropriate, for the birth
parenta, prospective adoptive parents,
and adoptive pdrents of such children.

(f) Public informotion. Publish and
disseminate information to the public
regarding adbption programs and
sarvices for children with special needs
within the State. Such information shall
include, at a minimum:

(1) The numbers and characteristics of |
the special needs children available for.

adoption; - _

* (2) The requirements for persons

4ouk to adopt a child with specia needs.
und

{3) The 'steps in the adoption [ﬂ*ocess.
~gand the services and financial
assistance available to persons who
wdopt u child with special noeds.

. (8) Public education. Conduct a
program of public education on adoptian
of children with special needs.

(h) Adoption resource exchange.

_ Estublish and maintain, or canse to be
established and maintained, a Statewide
adoption resource exchange or listing

- service of children with special needs
*"_awalting adoption and potential
adoplive parents of aucﬂ children.

(i) Training o{ staff. Provide or ensure
the provisiorf of appropriate training for
persons performing services leading to
the adoption of children with special
needs and required by this Act.

{i) Statistics. Keep statistics relating
to adoption which will be designed to .
present a trug’and accurate account of :
adoption seryices provided to children ¥
with special needs within this State and
to such chfldren outside this State
whose physical custodian or guardian is
a rosident of this State. The court and -
cach. agency shall provide such ;
statistical information to the State
adoption administration as may be
required by it in order to carry out the
purposes of this subsection (j).

(k) Forms. Develo lpformza which may
be employed to implement the
provisions of this Act.

&

r

ray,

’

(d) This seotion is problematic. Although it is impor-
tant to provide a family assessment in a timely
fashion for each person or couple who might provide
an appropriate home for a special needs child, this

- saction reads .that any adult is entitled to such an

asgessment. It thus creates e new kind of entitlement
program. It should be noted that the responsibility
for the assessment rests with the public Statea\dop-
tion Administration—not the voluntary agencies.

4

(e) Preplacement, placement, postplacement and

.

"postadoption services are never defined. Requiring

such services megns that -they will need to be

carefully regulated to assure fiscal feasibility.

r [y

() ,Statiatica are only as useful as they are available.
A required report, at least annually, should be made
available to the public at modest cost or_l‘free

\ . 35
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(1) This'is an important activity which is vittually left
to administrative rule-making for specifics. It may be
preferable to specify, in mor# detail, ivhat is ap-
propriate in legislation. ‘

[ 4

L 4

v

"“'Falling.”’ not ‘‘fallng."

- *
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(1) Standards for record keeping.
Eatablish standurds for the compiling
and maintenance of agency records.

Commantary to Section 301

Thae opening sentence of the section is
o stutement o?-pollc . emphasizing the
affirmutive duty of the State to strive to
provide permunent homes through
adoption for the Stule’s childron with
special needs.

The State adoption administration

" cranted or designated by the legislature
muy be un already existing unit within
the Stute government. The individual
public agencies which provide adoption
services will usually provide foster care
sorvices as well, 80 the umbrella §tate’
adoption admjnistration will be
intimately involved with the operation -
of public foster care programaThe
precise administrative role of the
umbrella authority will be determined

" by whather the State's nocial service

system ls State-administered or county-
administered and State-supervised.,
Subsaction (). This provision is an- .
essontial element in 8 schema to provide
fpuon vervices of high quality on a
utlewlide basis for children with
special neods. The positive and negative
-sunctions inherent in the licensing and
regulation processes, although not the
only tqols tor maintaining or upgrading
agency performance, are among the
most effective. Licensing and regulation
serve not only to eliminate poor service
providers; agencies are encouraged, by
the vory existence of mandatory
standurds. to keep their performance
‘from fallng to unucceptagle levels.
Becuuse Stutes have their 3wn licensing
statutes and regulations, the Model Act
has not addressed this matter per se.
Subsection (b). The linking of '
adoption resources with the foster cufp,
systom is & vital first step in serving the
large numbgrs of children who are

~

- spending their childhood in “temporury”

foster care. A recent nationwide study
of children in such temporary care
showed that forty-five percent had
already spent more than two years in
foster cure. U.$, Dept. of Heallh,
Education and Welfare, Nationa! Study
of Social Services to Children and their
Families 120 (1978). (See also H. Maaos,
"Children in Long-Term Foster Care,” 48
Child Welfare 321 (1969).)

One problem in serving these children

has beon the inability to identify them. A

Some States have already met this
problem by instituting mandatory
administrative foster care case reviews
similar to this subsection,

Because of the close orgunizational
link between public adoption und public
foster care agencies, the duty of the

\.‘
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/ State adoption administratioh under this - S
+  subsectidw should be fairly simple .

: within thepublic leot(;:‘; ni more :
complicated task will be linking '
voluntary foster\care services with This "‘task’’ of public-voluntary cooperation may be
fub“c a OPUOE rvices, and public less complicated than implied in this section of com-
roouar care. with viluntary adoption . ‘ mentary. The sentence {s negative and not necessary. - -

Subsection (c). A primary value of a - Delete the final sentence of the paragraph. ,
“Statewide adoption authority is its - ' .-
- ability to equitably distribute State . ’ '

adoption funds and resources 1o serve
the children who need them most.
Through uae of the stgtistical data:
compiled pursuant to subsection (§), the . ;
Statewide agency can identify broad " \ .
sagmonts of the foster care population ’
for whom special recruifment of ) _ .
- potential adoptive parents inay be . :
needed. The importance of active
) recrultment of appropriate families is
illustrated by the frequent disparity .
between the types of child needing
adoption-and the types of children that
unrecrujted applicants are willing to
adopt.

- Subsection (d). Closely related to the
State’'s duty to oversee active
recruitment of adoptive parents suitable
to the population of waiting children
with special needs is the duty to provide .
family assessments to applicants who ) -~ N
;epond 1o these special recruitmgnt ' ) s
efforts. The problem of allocation of Cot ' : *
agency resources between providing ) o '
family assessments and performing - . " .
other adoption services is a R a '
longstanding one. M.A. § 303 v :

. (commentary). However, the value of In fact, the value of providing assessments indiscrim-
providing these assessments to all . inately hag been overemphasized. In times of limited

ggg‘;"t‘iﬁg‘;hghmpﬁ‘:; zg‘:;‘i::’l':":‘cg‘s . rasources and staff, this “entitlement’ to an asseys- -
cannot be overemphasized. ment to anyone is ovqr—zealous. (

Subaaction (e). In addition to ' )
proyiding Statewide planning and .
coordination, the State agency is .

" responsible for ensuring the provision of . ,
adoption services to all children with ) * : )
special needs and their families. -

Subsection (f) and (g). Public
information and education is an /

.‘fﬁ'r

v

N
. . .

" pssential part of the recruitment process. _
Awareness of the types of children with . 9 R
special needs needing homes, and'of the -
State assistance which may be provided , o
to atloptive children and families (for . ' R
exaniple, adoption assiatance, see Title :
1V of the Model Act), can be useful in Y
recruiting potential adoptive parents. n ~
Public education also fosters greater oo . -
understanding of issues and attitudes ¢
which affect the lives of children with '
special needs and their families.

- : Subsection (h). As of July 1980, forty
- States had establighed State adoption
exchanges. Child Welfagp'League of
g America, Inc., A Report of 10 Regjonal
: Neells Assessment Workshops to
Develop and Strengthen Adoption




g

This commontary assu
~ exchanges offectively ffnd homes for waiting chil-
dren. This may or may not be 50, .

The roie of social workers is ‘not specifically men-
tioned; it should be, since these are social services to
4 children andTamilies.

(\_

]

N '!

Since accomntability is to be sought, these statistics
should also reflect the numbers placed by*the public
sector and voluntary sector, with an accurate and
full cost-of-placement per case stated. The costs
should alse be identified as from public funds or
other funds, such as voluntary dohations or fees, and
inclpde administrative or indirect costs attributable
to the activity. L 3

A

Tw

38

that regional and national .

h

.
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* foster care for whom adoption is tho |

A

- State; (2) the number and choractoristics
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0). The remaining States
yrmation and referral
services to assurg that all potontial
adoptive homes iMhe State may be
consi;%rod in the search for u family for

Exchanges (1
provide some i

any particularchild. It should be
emphpsized that this resource is of .
oplimol value only when jt iy actively
usad as a recruitment tool. The Stato
adoption exchange should be linked
with all State adoption agencies'and
with any available regiorial or national
oxchunsea to facilitate planning for the _
adoptiop of (ﬂtil with special needs. o
“Sub:zvllon (). While the State
adoption administrution can be
expected to offer spacinl.expertise und
truining resources, the training pro rum-
pursuant to this subsegtion should:
jointly planned by the State ngency and
the Igcal agency involved, as the latter
oﬁaw upon the unique parspective
and particu ar problems of its own :
workera As those most directly .
involved in adoption services, adoptees,
adoptive purents, and birth parents '
should not be overlooked us training
resources in the preparation of these :
.programa, Trainees should include not -. =~ -~
only adoption rupoxmel but algo foster ¢
care wor J awyers, judges, court ' L
officials, and other citizens having an
interest in the adoption of children with: .
special neods.

Submwection (j). The maintenunce of -
stptigtical data by the State agency is
necassaryo fucilitate planning of
adoption programs for childrun with -
special needs, to account for the
interstate movement of children, and to R
monitor the provision of services o[ ' 5
public and voluntary agencies. :

The stitistics kopt pursuant to this
Aubsection should include, but need not ]
be limited to: (1) The number und :
characteristics (such as age, sox, ruce,
athnicity, handicap. length of time in
tare) of children with spocial nocds in

appropriate plan, and a divigion of the
numbers’of such children according to
those whose parents’ rights guve und
have not been terminutad, un the ,
number and characteristics of thost: who ' i
Iive no living legalparent but who have o
not been placed foradoption, us well us
those children with speciul neads pluced
sdaption by agencins within the

of special neads children placed into N
subsidized adoptions: (3} the numbaer — :
and charactoristics of birth purenty of _
children with spocial needs to whom 5
adoption services huve beon providued,

with such diita 1o be collected in three

categories: Those whpse parentul rights

were thrminaled through relinquishmaent,

through voluntury court agtions, and

»
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- through involuntary court action; and [i)

the numbors of Inquiries from potential
adoptive applicants, applications to
agencies for family assessment and
udoption, applicants who have recelved
family nsseasments and have beon
approved as adoptive fomili¢s, end
umrovad applicants who have hed
children placed in their home for
adoption. )

Subsection (1). The importance of good
r%)cordkuepl in adoption practice is
incrensingly recognized. Information in
indiWdunl cuse rocords serves us a buse
for compiling of agency and State data
concerning placement and adoption of
children with special needs. Agency
regords of purental relinquishment are
vital in documenting due process
safeguards. Flirthermore, agency records
often are the primary source of the
child's medical and social history prior
to-adoption.

Section 302, Adoption os the Plan for the
Child WithSpecial Needs  *

{a) Detarmination that adaption is the
beat plan for the child. A child with
special neads shall be placed for
adoption only upon a cﬂatqrminuuon by
the agency responsible for planning for
the child that adoption is the best
avuilable plan to meet the physical and
emnotional needs of the child dyfing
minority. Such a determination be
mads only after consideration of

* alternative short-term and long-term

plans for meeting the neads of the child
for a family and home.*

(b) Purpose of services to parents. The
ﬂmﬁlﬂm to parents offered under
Sedlion 201 of the Act shall be provided
with the primary purpose of assisting
the parents in arriving at the best -

.available perinanent plan for their

special neods child. Provisians of such
services to a parent shall not be
dependent upon the decision of such
parent to relinquish a child with special
needs for adoption.

Commentary to Section 302

" Subsection (a). The provigion i%os
upon the agency having reafionsibilit
for the child with special ngeds the'legal
duty of making an affirmative decision
that adoption is preferablesto other
possible altefnatives for the child's long-
term care. before the child is-plaged for
udoption. '
Subsection (b). The services referred

- to ure Lhe counseling and referral

sorvice of the agency to the parents.
See M.A. Sections 201. A purent cannot
make an informed decision regarding
the special needs child's best fong-term
interest without knowledge of
alternative resources and arrangement».

P S TS R S Uy P PN EGUNUIPANT DAY

This is a good statement about record-keeping; how-
ever, there are no specifics on where, for how long,
to maintain what records—in a confidential manner.
“This section will require careful and considered rule-
making. .

A ~ A

Section 302 (b) makga\m);me statement about the

importance of serving the parents as well as possible
in order to be sure that the adoption choice is indeed
the result of an informed decision. The ser ces can-
not be provided as a quid pro quo to relinguishing a
child for adoption! This is good social work prac-
tice.
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(1) Allows legal-risk placements ‘with adoptive

parents, as long as the agency has informed the

parents, in writing, that the child's parental rights-

have not yet boen terminated,

+

Q-

: . 3
(b) Single individuals are included as eligible adp&
tive parents for children with special needs.

Y

(c) Priority for a family assessment is to be given to
any person who applies and ‘‘expressly requests to
adopt a special needs child.’”* This section further
complicates the ‘‘entitlement ¢b assessment'’ present
in Section 301, by requiri at the assessment be
provided within 6 months. Again, due to fisoal limita-
tions, states will be hard pressed to implement this
very expensive provision [see pages 35 and 37).

(d) “'Restrictive criteria unrelated to the potential
parent's ability to care for a special needs child"
needs to be defined or else this section needs to be
deleted. -

-

f) (1) Thla provison can be used by parents to colldct
information needed. Especially important is the

current health assessment. ' .

ldeord l;'iolor / 50038
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Section 303. Placement for /ldnpli(\\ of a
Childd With Special Needs

() Actions mqulmd bafore plucement
of a chitd, Ao ugenay-shall muke n
placemont Tor ntlaption of u spoe: lul
nonds child only:

(1) Whon thery ta sutisl. (lory
evidence that all pumnwl’rmms wvar the
¢ hild have been terminated atcording to
tho lnws of this State or of another

~ jurisdiction, exaept that a child muy be

placed in the home of the prospuctive
adoptive purents of the child prior to the
termination of all purental rights if the
ugency informs the prospective adaptive
paggnts, in writing, that the child muy
notbe adopted if parental righln ure nat
terminuted; and

(2) When & fumiily nssessmont of the
rruspbcllvu adoptive parent or paronts
s been comploted und has found the
prospactive parent or %nmnls sultublo
for tho specinl nands child in guostion,

(b) Who may apply for a family
assesmon). Any adult, married or
untnartied, may apply to un agoncy for g
fumily usaessment. If an upplicunt is
mirrried, the application shull be made
by bath spousas jointly.

(c)(&’rmrll y for receipt of fumily
assessment. Any person who applics to
the Stute adoption udministrution and
uxprussly requests to adopt a spacific
child or type’of child with speciol necds
shall be given priority for a family
ussessment. The assessment may be
performad by the Stnte adoption
udministration or by anather public or
\~o£|nlury agancy, but the State ndoption
wdministration shall ensure thut any
upplicant deacribed in this subnaction
(¢) recelves un assesament within six
months of his request thurefor.

(d) Arbitrary eligibility criteria
prohibited. An agency shull not exclude
from consideration as a potential
adoptive parent the foster pafent of u
spooinl needs child nolely because of his
status us the child’'s foster parent, or any
applicunt solely by virtue of restrictive
criterda unrelated to the potential
porent's ubility to core for o specinl
noeds child.

() Denial of application."Whaen un
agency denies the upplication ol a
prrson who has applied to adopt

. pursuant to subsection (c) of this

sention, the agency shall inform the
upplicant, in writing, of tha dunml and of
the reasons therefor.

(N Agency responsibilitivs priot to

-placement of @ child with special necds.

Before muking a placement for udoption
of u child with speciol heeds, an agency
shall: ,

(1) Obtain s current health
asscssment of the child, including any
necessary paychiatric and psychological
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evuluation, and the presant plbnlm_:l,
intelloctubl, and emotional needs of the
child;

(2) Compile a written report .
describing the services provided to the
birth parents of the child;

(3) Doterinine that adoption is the best
uvailable parmanent plan for the child;

(4) Completé a family assessment of
the prospective adoptive parent or
pacrents, including their auitability foy
the child to be placed. gnd prepare a
written report thereof:

(8) Compile & detalled written health
hisigry and genatic and social history of

- the child. including tnformation from the

cutpent health assessmont referred to in

(1) above, which: :

(A) Excludes information which
would tdentify unﬁ birth parent or
mombers of a birth purent's fumily and
is set forth i & document that is
scparate from any document containing
such identifying information;

(B) Shall be rotained by the agency
until at least sixty years after the
ultainment of majority of the child, and
an ugency which ceases to function as
un agency shall transfer to the State
udoption administration any documents
and Information retained pursuant to
this subsection (f)(5);

(C) Shall be supplement@d throughout

' the period of time referred to in (B)

ubove with any further information
recedved by the agency which is relevant
to the child's health history or genetic
and social history but which excludes
informution identifying any birth parent
or membér of a birth parent's family;

{D) Shall be available, throughout the
period of time referred to in (B) above,
only to:

{i) The adoptive parents of the child
or, in the event of the death of the
wdoptive parents, the child's guardian;

{ii) The udoptee upon reaching the age
of eighteen;

(it1) In the event of the death of the
adoptee, the adoptee’s spouse if he is
the legal parent of the adoptee’s child or
the guardiun of any child of the adoptee;

(iv) In the event of the death of the
udoptue, any progeny of the adoptea
who is age eighteen or older.

(6) Provide to the prospective
adoptive parent or parents g -copy of the
health history and genetic and social
history compiled in accordance with

_subsection (8) above; and

(7) Provide such other services as may
be necepsary to carry put the purposes
of this Act,

(%) Reports. The report raquired by
subsection (f)(2) of this section hereof
shall be submitted to the court with the
petition for :g;pﬁnalion of parental ' -
rights or, if #fch petitton is not filed, -
with the patition for adoption. All other

(A) Requires identifying information to be excluded -

frofm written reports shared with adoptive parent.

-
a Bl

(B) The written records are required to be retained
for 60 years. It should be 99 yeg‘I;. This provision
also requires an agency to transfér its records to the
State adoption adminstration, if it ghould cease
operations, which is good. :

A

¢

s
(D} Access is limited to the adoptee and his family.
Birth parents have no acc#ss to these records. States
may want to consider including birth parents for up-
dating the health history and genatic and social
history of the child, as well as for allowing access to

‘non-identifying information.

)
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roports required by this subsection (f),
shall be retainad by the agency and =
Ve ~ usod to prepure the report \,
Lo - accompanying the ratl.uon for adoption.
Iif any information for any report
3 required by this subsection (I) cunnot be
TR : - ~ obtained, the report shall state the
' ’ ' ‘ \ reusons therefor, o '
(h) This section is a good model for confidentiality of . (W) Confidentiality of récords.
adoption records. The only access to the sealed Notwithatanding apy other law

: _ conceining public hearings und records,
records is through court order. The health history, all court files contalning revords of

and genetic and social history can ohly be disclosed judicial proceedings canduated under
by the adoption agency. this Act, and any health, gonetioand i
/ . _ social, medicul, and any -other
. . information relating to children with
epocial needs submitted to the court in
such proceedings, shall be kep! in
sotarulc sealed files und withheld from
public inspection by anyone, including
the wdoptee, the adoptive parents, othor
) parties to the adoption proceedings, the
/ : : birth parents, or any other persons,
: S * except under court order, In the absence
of a court order, the only information
rcluting to the birth parents or members -
: of a birth parent's family which may be R
' v - disclosed is the health history and
This is a good approach to limiting some agencies’ genetic and social history compiled K
workers, who presently have broad - latitude i - pursuant to subsection (£)(8) of this .

. , section; this information may be -
dlsclqsing _informqtion_.. - . . disclased by the adoption agency only,

" . ¥ o - and only as provided by subsection .
_ (D)(3) of this section. . ' \
(i) This punishment is appropriately severe enough (1) Penaity. A person who knowingl oo
for the seriousness of tampering with confidential obtains or discloses information or aids
adoption files. , - and abets another in obtuining or
. disclosing information or who willfully
' ' destroys or failsto record or preserve’
In (i), the word “in'’ should appear between the word information violation of the provisions .
- “information’* and the word *'violation.” t of this Title, shall be punished by a fine .
X r : . . ., of up to $10,000 or up to six months ) '
imprisonment, or both.

N
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Commentary to Sc.ction 308

N . The section sets out the adoptive
r ' R placemint procedures which agencies
. - must'follow for children with special
~ ' ' - needs. * :
- ‘ » ' Subsection (a). When a child with
) e E special needs is plated with a family,
: the parties involved should understand
' . : that the placement cannot lead to
‘ 2 - ‘ ™ adoption unless the child is legaBy free
. for adoption; that {s, unless all parental
/ . , rights with respect-to the child have :
been terminated. Seé M,A. Section .
103(a). The fact that & child has been
freed Tor adoption prior to placement
relieves the child, the prospeciive
adoptive parents and agency of the
. " uncertainty inherent in the birth parents’
' .continded legal interest ir&:\e child,
. . When placement occurs only after
' termination of parental rights, all
' . parties’ effdrts may be wholeheartedly
) . devoted to the oh_\lﬂ_on of a viable

.
t N
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family bonfl betwaen child and ndépﬂvo ¢ . -
parents. ! .
Thate will be some apecial ' The.commentary ox’pt‘mﬁs upon the use {and usefull-
i circumatances, however, in which.it may . . ness) of legal-risk placements..

M . -

be in the interost of a ohild with special .
needs to be placed with a prospective
adoptive family before all parental
rights have besn terminated, Thia -t :
saction would not preclude such . N
rlucememu. When an agancy has -
ocated an appropriate adoptive family
+  for & child with special needs and the
A procass of terminating the rights of an
. ' uninvolved parent has just begun, the
child should riot be expected to forego
the benefits of living with the potential
adoptive family for the months :
necessary to complete termination
- proceedings. L
Under ltlge Model Act such pre-
termination placemerits are subject to ' ) -
tHe State’s foster care regulations and '?
licensure requirements. It should be . :
- - . emphasized, however, that these are a
special category of foster care
placement since all parties have, at the
outset, a set of expectations which are
quite different from the usual
. expectations of foster care placemints,
Bacause of the hazards inherent in
combining the role of foster parent with
the status gl potential adoptive parent,
two points should be emphasized. ' ,
First, such placoments with ‘ :
prospective adoptive families should \ )
occur only when clearly appropriate ' . ’ _ . :
conditions exist. There should be a - !
strong likelihood that all parental rights '
will be terminated wilhl%a short time

)
2

after the placement, as, [br example,
when one parent has alraady ,
relinquished, the other parent is absent
and has not been located after good
fuith efforts, and a court hearing to
involuntarily tarminate his parental
rights hps already been scheduled.
- Becond, the potential adoptive family ‘ ¥,
with whom a child with special needs is
placed prior to termination of all
parental rights should be made fully
aware, by the placing agency or the . -
courl, that the change from a foster care . :
to un adoptive placement is contingent o : )
upon termination of all parental rights ’ :
with respact to the chﬂcf :
- Subsection (c). The limited respurces -
. of adoption agencies and the consequent

-~ delays in applicants’ obtaining approval
as potential adoptive parents are well
known. To facilitate the elimination of
barriers to the adoption of children with
special needs and to provide permanent ,
and loving home environments for these
children, the Model Act attempts to
assure optimal use of agency resources

for the adoptive placement of children e
with special needs. Providing family - .
assessments to applicants willing to

adopt vlder, handicapped and other ' /

: 4o
. v Pt
.
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While it is understandable that priority is an impor
tant element of getting waiting families approved for
the adoption of children with special needs, this re-
quired priority action should not interfere with ap-
proving couples for infants—so that infants can be
placed into adoptive homes as soon as possible.

»

The word “‘answer” should read ‘answars.”

v -

The, appropriate, non-arbitrary grounds an agency
can ~use fo screen ocut some applicants should be
listed. As Subsection () now stands, it is too broad
and needs defining.

Since the purpose of the 60-year retention of health
records is to provide access to information which
may bear on his own health or the health of his
children, our recommendation for a 99-year retention
rule is even more viable.
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spocial noeds children is a cruciul step
in facilitating plucement of these
childron.

Subsaction (d). The first restriction
imposed by subsaction (d) relutes to two
traditionally controversial issues: (1)
Should foster parents be precluded from
uligibility as adoptive parents in order to
maintain integrity of the foser care
system? (2) If not brocludod should
foster parents be given priority
consideration to be adoptive parents for
children who have been in their cure?
Subsection (d) explicitly answor the first
of these questions in the negative. With
respect o the second issue, some fostor
parents (i.e., de facto purents) should
indeod receive priority considoration us
adoptive parants. Some of the fuctors
which an agency might find relevant in

- designating particular foster purents os

cligible for priority consideration ure:
langth of time the.child has been placed
with the foster parents, evidence of
emotional and psychologicul bonds-
between the child and the foster
parents, and the effects of this
relationship upon the special nevds
child's total development. !

Subsection (¢). As one mouns of
preventing an agency from screening out
applicants arbitrarily, this subsection
requires the agency lo notify sn
applicant, In writing, of the deniul of his
application and to include a statemaent
of the reasons for the denial. An
application to adopt might be denied on
the basis of objective criteria, .
independent of the family assessment,
or on the baslis of the findings of that
assesament. Denial may be appealud in
accordance with Section 308 of the
Model Act.

Subsection (). The provision for an
extensive record of the adoptee’s health
and genetic history is of purticular
importance for special needs children,
many of whom may suffer some health
dfsorder. The purpose of the sixty-year
retention requirement 18 to ensure that a
biological child of the adoptee will have
access to information which muy bew
on his own health or the heualth of his
children. /

Section 304. Postplacement Services ful
Children with Special Neods

{a) Posiplacement sarvices and report
required. After o placement for udoption
of a speciu] needs child is made, the
agency which made the placement shall
provide or cause to be provided
supportive services to the adoptive
family and the child with special needs
until the planned adoption has been
completed. Such services shall include
periodic visitation and may include
counseling. The agency shall provide

S1.
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_ . , )
raports on the placement as required by : Q '.
the court. . ' ;
(L) Agency services to ensure timely
filing of adoption petitions. The agency
which is providing poatplacement o
sarvices shall inform the adoptive famil
that a patition for adoption shall be file ¢
within twelve monthe of the special
neods child's placemerit for adoption,
and shall provide sych services as are : : :
np%roprlate to assist the adoptive family e . T
to file the pelition'in a timely manner, S ;
(c) Removal of a child with special
needs from adoptive placement; agency '
and court reaponsibilities. U, after the
placement has been made and before
the final decree of adoption, the agency
providing postplacement services
.o —-  determines that the placement is no
longer in the igterests of the child with
special needs, the agency which placed
the child shalk:

If no interlocutory decree of adgption
has besn entered, remove the child or
cause the child to be removed from the
custody of the prospeactive adoptive
parents only after ten days’snotice and
an opportunity to appeal the removal in 4
accordance with Section 808 of the Act,
except that no prior notice shall be
required if the agency determines that
the child is in immediate danger: or . , .

(2) If the court has entered an C ' )

~ interlocutory decree of adoption, - - .
immedintely recommend to the court ' {
that the child with special needs be "
removed from the custody of the .
prospective adoptive parents and state :
the groundp upon which femoval is
recommended. The court shall provide
the prospagctive adoptive parents an

. opportunity to be heard before ordering
removal of the child, unless the céurt
fings the child to be in imm’diate
danger.

(d) Dismissal of petition and vacation
of interlocutory decree. If the child with
special needs is removed from the
custody of the prongcotive adoptive
parents, the court shall dismiss any
petition for adoption which has been
filed and vacate any ihterlocutory
decree of adoption which has been
enlered.

(e) Agency services to unsuccessful
petitioners, The agency which provided
postplacement services to a family from : )
which a special needs child was ' \
removed pursuant to subsection (c)
hereof shall offer and, upon the family's
request, provide such counseling
services as may be necessary to assist
the family in adjuating to the removal of :
the child. T

Commentary to Section 304

Subsections (a) and (b). In order to ' :
‘maximize the positive character of ) : . «




.4?-‘? :

~

“The word *'if"' should be capitalized.

s

(1) Not only must the assessment be completed within
six months, it has to have begun within two months
(60 days). This time limit is introduced here in the ap-
peals section for the first time. '

(b) Ap sals, must be filed within 60 days. It seems
ironic that an individual is given as much time to ap-
peal as an agency is given to begin a complex assess-
ment service. :

y

(c) The State agency is also required to react within
the samé0 day limitation.

. &
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ugoncy involvement with the adoptive
family aftor placement, the provision
mandates porformance of supportive
sorvices as well as the traditional
reporting function performed by the
agency ut this stage. '
Subesotion (c). 'B‘a ir hearing
procedures have been imposed upon sun
agency which decides to remove a
speuial needs child from the custody of
the proposed adoptive parents. Unless
the child is In immediate danger, notice
of the intent to reamove and the grounds

- for such action must be timely provided

to permit the adoptive applicants to seek
administrative appeal or the agency
decision, if an interlotutory decroe of
adoption has been entered, howaever, the
agancy cannot remove the sgecial needs
child-without grior approval of the court.

Section (s). The agency which
provided postplacement servives should
continue its involvement with the
proposed adoptive family in the event
that a child with spacial needs ia
removed from their home. Counsell
sorvices should be offered to aid in their
adjustment to the child's removal.
Soction 308. Agancy Appeals

(w)Right of apgeal. Any genon who

ots one or moré of the folowing
criteria shall have the right of appoul to
the State adoption administration:

(1) Is entitled to a family assessmaont
under Section 303(c) of this Act und hus
beer refused a family assessment to
which he is entitled, or has riot hud &
family ussessment begun within sixty
days or completed within six months
after his application to the.agency: or

(2) Has been notified by an agency
thut has application to adopt & child
with special needs has been denied; or

(3) Hus applied for, but been refused,
financlal assistance for.the rdoption o
his foster child: or ~ :

(4) Has received notice that a child
with special needs is to be removed
from an adoptive placemept in his home.

(b) Time fgr filing appeal. An appeal
pursuant to this section shall be filed
within sixty days of the action which
cgnstitutes-the busis for the appeal,

-except that an appeal of the removal of

a speclal needs c¢hild from an adoptive
placement-shall be filed within ten duys
of receipt of notice from the agency of
the intended removal of the child.

(c) Time limit on agency ac:ition on
appeal. All sppesla to the Stute
adoption administration shall be
upproved or denied within sixty duys of
the dute the appeal is filed. ° ‘

Commentury to Section 305

This section provides an uppuul
process for aggrieved purties and
specifios time limitutions for hringing

R b S ey R S
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such appoals. The urposes of the
provision are to achieve certainty for the

legul statyis of the special neods childron -

involved, to fugilitate tholr adaptiye
plucomaent, and to protact agencies from
untimely challenges to their
relinquishment and plmomenl
procedures.

Subsection (). Subsection (a)
enumerates a vartoty of grounds upon
which purties adversely affoctod by
agoncy action may hring an appeal to
the Stute adoption administration.

Subsections (b) and {c). Such
administrative appeal must be filed with

the State adoption admipistration within -

the sixty-day limitation petiod. The
adoption administration is then required
to act upon an nppeal within sixty days
after it is filed.

" Title 1V. Adoption Assistance For
Children With Special Neods

Section 401. Purpose and Administration

The State ndoptloﬁ administration
shull establish an ongoing program of
udoption assistance payments to make
pussible the adoption of every child
with special needs who might not be
adopted without financial assistance. -

Cumnmntar&r Section 401

Adoptivn assistance may be viewed
‘as 8 new program financed In part with
Federa! financlul participation, or it may
be seen as a continuation of a State's
oqullng adoption subsidy rrogmm since
some children with special needs may
not be eligible for assistance payments
mutched with Federal funds. In such
cuses wdoption assistance and services
under this title may be funded from
State foster care appropriations or other
Staten sources. .

The concept of adoption assistance
for children with special needs is not
new, although until the 1970's the idea
was slow to gain acceptance in the face
of the traditional idea that an adoptive
furnily should ussume full responsibility
for the needs of the adoptee. g(:\ce the
first adoption subsidy act was passed
by the New York State is]ature in
1978, forty-nire States and two :
jurisdictions have enacted legislation to
subsidize adoptions. The purpose of
these luws is to provide financial
Musistance to assure the adoption of
children whose handicap, age, minority
buckground, or sibling group
membership might otherwise prevent
their placement and adoption,

+ 1t has been shown that the assistance |
-concept cun faciliate the adoption of
children with special needs, and at the
same time save communities a sizable

portion of the expenditures which would -

(£

-
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1968, not 1978, is the date of enactment of the first
adoption subsidy act.

5



This statement is important to assure the best possi-
ble family recruitment.; Vigorous recruitment of the
most desireable adoptive families is encouraged here.

If adoption assistance can cover such expénses re-

lated to the adoption process such as legal and court
costs, then it should be through this mechanism that
adoption fees are -subsidized for those unable to pay.

A means test is allowed for ‘‘general adoption

assistanda’’, t8, cover normal living expenses of the
child. '

48
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3 )
bo necessury to keep the kame children
in foster und institutional care.

A’ stated in the comménts
u(:cmhpung'ing the Mddel-State
Subsidized Adoption Act published by
HEW, an adoption assisténce program is
meant to be a purt of the usual; ongoing e
child welfare services of a State. It is not -
intended to discournge vigorous
recruitnmient of the most desirable
udoptive fumilies for children with :
special needs waiting in the foster care .
system to be adopted.

For a more comprehensive discussion -
of the Model State Sybsidized Adoption
Act und for model regulations to )
accompany the Act, Sse U.S. Dept. of .

~

Health, Education, and Welfare, .
Subsidized Adoption in America (1976).

Section 402, Eligibility for Adoption s
Assistance - ! ) K

‘?

(a) Requirements for eligibility. Any ¢

‘child with speciul need%ntlally g
eligible for udoption assistihte who is o
the responsibility of an agency, legally
{ree for adoption, and not likely to be
udopted by reason of one or more
spocial needs, such as:

(1) Physical of mental disability,

{2) Fmotionu! disturbance,

" (3) Recognized high risk of physical or
mental disense, ,

(4) Age. |

(3) Sibling relutionship, or

(6) Racidl or ethnic factors. ,

(L) Certification of unconditional
eligibility. A child who is potentially
eligible for adoption assistance pursuant
to subsection (a) hereof must be : o
certifieq ag eligible by the State .
adoption administration. Any child who - '
meets one or more of the requirements
of subsection (a) of this section shall be :
certified as unconditionally eligible after v
reasonable efforta to find an approprinte e
udoptive fumily who would adopt the
child without adoption assistunce have
proyed-unsuccessful, excépt that when

-the child has developed significant
emotional ies with his foster parents
who seek to adopt him. no auch efforls
are required.

(c) Means test. There shall be no

*  incoma eligibility test (means test) for
the prospective adoptive purent(s) of a
special needs child certified under *
subsection (b) of this section in
determining eligibility for adoption
gssistance to cover medical and other
expenses which sre related to the child's

- spucisl needs, or to covet, expenses
reluted to the adoption process, such bs
the legal und court costs of adoption, An,
income eligibility test shall be applied in Coen
determining eligibility for general’ '
ndoption assistunce to cover expenses

7
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unrolated to the child's spocial noeds or
the adoption process. *

(d) Notification of eligibility. Any
agency or person who has physical
custody of a child with special neods
shall be notified in writing when the

child is certified as eligible for adoption

agsistance. » *

Commen{ary to Section 402

To be polen(lg(lly eligible for adoption
assistance pursuant to this section, the
child must be in the custody of a public
or voluntary agency and be legally free
for adoption. In addition, theﬂcglild must
ba unlikely to be adopted for reasons
like those enumerated in subsection (a).
A child who moeets the 3bove criteria
mus! be vertified as eligible for adoption
assistance by the Staie adoption
adn tration. .

’ ill be many children in nend
of n assistance who do not meet
the criteria for Fedetal financial
participation and States will have to «
utilize Stute funding to provide for the
specinl needs of these children.
However, Stales will need to draft
regulations ensuring that no Federal
reimbursement 1s. cluimed for children
eligible under Modcl Act for adoption -
assistance bul not eligible for Federal
financial participation. '

Subsection Ta).'Regarding the, *
enuinerated reasons for which a child
miliht be certified as unconditionally
cligible for.a spbsidy under subsection
(a), the follow{n'g deserve comment:
“Emotionnl distrubance"—the cause for
such a disturbance is irrelevanl.
“Recognized high fisk of physical or
mental discase”—an example would be
the occurrence of an injury ag birth or
the potential of an inherited condition
which could manifest itself“in mental or
physical disability later In life. ""Age"s—
the exact age criterion may vary; any
age is relevant so long as it is a fuctor
inhibiting the child's adoption. "Sibling
relationship'—this factor refers to -
sibling groups who should be placed us
a unit whenever possible. “Racial or
ethnic lactors”—these criteria are
gencral because they will vary
according to geographic aren and social
climate.

The “reasonable efforts” that must be
made to find an adoptive family for a
child with special needs prior to

certifying him as unconditionally eligible

for udoplion assistance should include
affirtnative recruitment of adoptive
parents, use of adoption resource
exchunges, and referral to appropriate
specinlized agehcies. For the child w
has developed significant emoti
with his foster parents and-whose foster
paren|s wish to adopt him,

I

4

i
»

e N\
This section includes a broader eli};lbility than the
eligibility under P.L. 98-272. as well as the Federal
L.R.S. deduction for “special needs" adoptions. There-
fore, it should bk recognized that enacting this section
will not result in eligibility for Federal matching funds
for all children.
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Sdgsection (c). It should be ,
ixed that the basia for the .
adoptipn assistance is the special need
of thefehild. Hence subsection (c)
ts conaideration of the family's
inanclal ability to meet medicul and  ° kN
- othor ¢xpenses related to the child's -
N ' special necds, as well as expenses
related to the adoption process.

Section 403. Adopuon Assistance
Agreament

(a) Roquimmonts of assistance
agreement; when assistance paymants
may begin. Before any adoption
assistance payments may be made to
the prospeactive adoptive parents who
have been determined to be eligible for
adoption assistance, there must be a
written agreement betwaen the parent(s)
ontering into the assisted adoption and
the State adoption administration
through its designated agency. This
agreement must ba cgmpleted within

. ona year after the final decree of
adoption.
' (1) Adoption assistance in indjvidual

Adoption agsistance may begin be}ore the adoption is cases may commence with the'idoptive
finalirod placement, or at the appropriate time

after the interlocutory or final decree of

“ndoption, and will vagy with the nocds

of the child as well as the availability of

} . ’ other resources o meet the child's )

The subsidy is a benefit to meet the special need of a
child, not to assist a family to adopt.

‘f' ' : ‘

-

neods
(2) The assistunce may be for spuci: NI
. services only or for money payments,
~—~ and either for a limited period or for a '

The adoption assistance payment is limited to the long term, or for any combination of the

allowance for such a child under foster family care. ' foregoing. The amount of tho time-
~ _limited or long-term adoption ussistunce

. may in no case exceod that which would
om time to time for such

A 'mily curo, or in thy
tvice, Yhe reasonable
fec for the service rendered.

(b) Annual certification of eligihility.
) When adoption assistance is fbr more

. . , than one year, the adoptive parents
-Certification for the assistance payment must be shall present an’' annu ?(ertiﬂcntinn
made annually. that:
- (1) The adopted child remains under
their cure; and
{2) The conditions which cuaused the
J child to be certified as eligible for
-adoption assistance continue to exist.
_ (¢) Continuing special noed required
) A for certification. For the purpose of the
annual recertification, the special
; , . need(s) which caused the child to be
- 4, , certified shall be deemed to continue to
; - exist if the child was ¢ertificd as sligible
- pursuant to:

(1) Subsactions (a)(1) or (a)(2) of .
Sectlon 402 of this Act, and the physical \
or mental disability or emotional
disturbance has not been corrected; or .

(2) Subsection (a)(3) of Section 402 of
this Act, and lhwncognizod high risk of

»
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pbysicul ar mental disease continuds to
exist; or

(3) Subsections (u){4). (u)(5). or (u)(8)
uf Section 402 of this Act.

(d) Duratipn of assistante;
maoclification. The udoption assistance
agreament shall be continued in
accordance with 11§ terms but only o
long ax the adoptud child is the legal
dependent of the adoptive porents und
tho child's condition continuaes, except
that in the absence-of other appropriuta
resources provided by law und in
aceordanca with regulations issued
pursuant to thys Act. it may be continued
after the adopted child reaches mujority.
Termination of modification of the
assistunce agreoment may ba requuosted
by the adoptive perents gt uny time.

(v) Certification not affected by
adoptive purents’ residence or chanye of
chiled's residence. A child whoisa
resident of another State whon
eligibility for assistance is certified by
tha#State shall be considared certificd
and eligible to receive assistance by this
State upon becoming a resident of this
State,,subject to the annual
recertification requirements of this

section. The domicile or rosidence of the

udoptive parents gt tha time of
application for udoptiom placemaont.
legal decree of adoption, or thercafier
shall not affect the certification of a
child who has beeh cortified as eligib!
for adoption assistante by this State.

Commentary to Section 403

Subsection (a). It is anticipated that.
in virtually all cases. the adoption
assistance agreement will be completed
prior to the final decree of adoption.
However, there may be inusual
circumstances which would justify un
exception to this general rule.

" Assistance payments may begin after
an agreement is signed—us early ns the
time of placement or after an
interlocutory or {jnal adoption decree
has been {ssued."Adoption assistunce
may be made availa fc for cosls related
to the adoption process, such as legal
and court costs of adoption. other costs
incidental to adoption placement, or
costs for medical treatment or other
needs.

Time-limitcd assistanc is deslgnod to
help with expenses of integrating the
child into the family or fo provide funds
for u specific short-term service. Long-
term adoption assistance is designed for

children who cannot be adopted unless. -

their long-term financial needs are met .
by subsidy. The ceiling on the subsidy th
accord with foster family allowances is'
based on current practice in a majority
of the States. One objective of the
adoption assistance program is to

7 ° f. | | '
f - | | M .
. .
Assistance after the age of majority should be pro- .

vided through State and other programs for persons
who have rear‘hed maiority N

(e) This requires the State enachng this legmlahon ;g
recogn&e the certification for eligibility for adaption
subsidy” from another State. Therefore. if adoptive
parents eligible for an adoption subsidy from another
State move to the State enacting this legislation. the
" financing of the subsidy is the.responsibility of the
State enacting this legislation.

-
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providu purmuanent i;d()plivu homen lor R
children in foutor core sl no me cont to
the State than foster eore.
. » & Subsactions (b). (¢), ond (). These
' _ ‘ ) s subdbctions havo been driflad to give,
§ . . the State tho Muxibtlity to provide
w ' ndoption assistnnce with cither Fuderal
ur non-Fudeeat funds, Such vanetions
. : cun be covored by the State regalations
. . secompanying the Madul Act. For
) . : ' . example, Fedoral financial participation
. may bg avalluble only tntil the child :
- _ -renchos nge 10 (or 2010 a physicnl or - '
' ' ' ‘ mantal hundicap is ostublished). A State
| may, howaver, deem It necossary in '
o ’ ] some cogos to extand finunciad
~ & . | . assistance for a thdted poriod of time o
\ 4 ' ’ f allow a child to complete schooling. for v
% : . instunce. Also, swmy children ander the '
' program will need spectal cure,

5 treatment, and,services for an
induterminute perlod, and thu
terminution of the subsidy «t the uge of

- . . maturity could work a hurdship for them
boefore othar benefits can bo found.
: For the parposes of recartification, «
* : spocial need “continues to exist”
: (subsection (1)) unless there hus bean «
kg change in the child s neaed for the
' R . sorvices or support which the adoptitn
: % ussistunce provides. If the spectal need
' i a mbodical handicap-which bventhally
~ warrants no further therupy. the
‘ agsistance to provide such thern
r would tggminate. But if the spociul nowl
o s a q,hugrlt'rie(k which mukes genvead
support puyments necessury in order to
This nédeds clarification: how would movements of find a permanent bome for the child. the

people affect responsibility for payments? speciol need~—and hence the . -«
assistanca—should be continued until .

| . the child no longer needs to be
' ' supported.
Subsection (h) Since the udoplmn
_ “ussistance Is designed to provide u child
T in special circumstances with N
C permanent udoptive home. certificution
This needs clarification: how. would movegents of of the child in another State or interstate

people affect responsibility for payments? . movement of the adoptive fumily should
" not affect such assistance,

R
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. Title V. Adoption Proceedings for 7 .
Childron With Bpacial Needs - : - : . e

Section %01, Proceduras for the Adoption
ol a Child With Special Neads '

Excapt us provided in soction 302, R
.ourt procedures for the adoption of v~ ' _
child with speclal neads shall be : . Y
poveenad by the laws und rules ' o
upplicable to adaptions generally. : : T

Section 503, Pldn for the Special Needs ] - .
Child . ‘ .

(1) Retention uf}u§,sdicl(:on. If the : . Section 502 (a) contains the only mention of the In-
court denies a petition for udoption, the terstate Compact on the Placement of Children in the ¢

court gy not terminate e jurisdiction . Model Act. Here the Compdct takes priority over the :
until or unluss another court or ugency )

. wecrpts or ussumes jurlsdiction procedures of the court with jurisdiction.
salfizient to plun for the gure of the child ¢ .
with spocial necds and to guuse the plan
10 be imploemaentadg However, il the
placemant of the efild with special _ c
novds waus mude pursugnlt to the '
= loterstute Compact on the Placemont of :
: Children and the Jurisdiction of the . .
sending agency hHas not buen legully -
+  terminatod ugder Article V{a) of the .
Compnct, t'court shall not éxercise its ' . a
jurisdictigff In 2 mannaer contrary to or
intonsispfint with the Compact.
{h) PMin for the child, If tha court . @
which denies a petition for adoption %
w rotains jurisdiction over the child with B _ %
spuecinl needs, it shall order such child %
cemoved from the hggee und care of the B
puetittoner, unloss the court approves un »
apency plun for continged placoment for .
foster care with the unsuccaessful »
petitjoner. The agency which made the v
plicehent for adoption or another
ayency shall, with the approvul of the
court, make a plan for the child with
spocinl needs which takes into _ ' T
constderation those factors which : C
characterizo him as u child with spocin) - _ .
ncuds, Whero appropriate the plan shall '
" include arrangnments for another :
pliavement of the specinl noeds child for
wduptivn. If adoption fs not practicable,
the plan shall include a full statemont of dee !
the reagons therefor and the maepsures to '
be taken to secure ao alternative

S
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permanant placement for the child wllh
spucial noods.

- The court is given the responsibility of keeping track (c) Report and review of plan. The -
A of @ child which is not adopted. by requiring six m‘;m;g{‘:g b:r'g:fw“:“g:ggm ‘"‘L’ :l?:ll
J)!h reports and an annual hearing on the child's ' file with (Ko court a report therqon at® o
situation. - loast ovary six.months until the child
- with spucial nueds is adopted or until I
- . ., the gourt otherwlse terminates its
' jurisdiction. No less frequently than
- once a year, the aourt or a hearing
officer designated by the court shall
P . hold a hearing and require the person or
ﬂonoy responsible for the special needs
. ’ : ild to porsonally appear and report on . ¢
- ' " the prpgress tgward implomomnﬂon of
' the plan.

Commentary to Section 503

. , , Subsection (). Tho provision is
: - dosignod to assure that future -
proceadings Involving a s ooml needs
child who is the subject o
unsuccessful petition for ndo tion shall
_ be conducted before a court familiar
24 _ with the child and.his circumstances,
including his unique spdcidd poeds. Tho ’
court which denied the petiffon for
adoption ma¥ howevaer, terminate its
jurisdiction if therv is good onuse.
. Circumstances established good caunse
. include the fact that another court of
this or another State presently has or
‘ previously had jurlsdiction over the
mecinl noeds child, or that a second
option petition is filed by a family
' whose rasidence is elsewhere.
- ‘ Subsections (b) and (o). The
| uirement that a long-term plan for the
qId with special needs be submitted to

. the court and regularly reported upon .
* protects the child from becoming an :
inappropriate resident of foster care
+ ' institutions throygh the simple
* inadvertence of agency personnel, and
encourages efforts to again place the he
child for adoption if po;alble Adoption
" _ remains the plan of preference an - .
1he final word"™ of this Model Act reden;‘plh as”ﬁ ¥ therefore, an explanation is roquimd if N .
once again the important overall goal and philosophy the plan submitted does not find
of this Act: adoption for children with specml neodq - adoption to be practicable for the child
= who can benefit from permpnent homes. with specia] needls.
IFR D 61-20206 Flled 10-7-81; 8:4% am}
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A Goncluding Note About the Natiopal
Committee For Adoption Analysis

The comments and analysis inclnded in this dpcumem
were shared with pertinent staff of the Department

of Health and Human Seryices but the Department -

and none of the Dopartment’s staff have any rgspons-
ibility for the content of those comments or analysis.
Discussions were held in December, 1981, and
March, 1982, with Department staff in order to
achjsve the cloarest interpretation possible of the
Defartment’s meaning and intentions in regard to its
Final Méedel Act. . :

'DOCUMENTATION
PACKET AVAILABLE

To assist those who wish to study the background of
the Model Act, NGFA has prepared a documentation
packet which may be purchased from NCFA. The
packet contains an analysis of the comments on the
Model Act prepared by the American Public Welfare
Association, a copy of the Advisory Penel's draft,
and NCFA matarials — as well as the minority report
prepared by Sproesser Wynn an Advisory Panel
Member who was the Chairman of the American Bar
Association Committee ori Adoption. The packet con-
tains 353 'pages and is available at NCFA's reproduc-

tion costs of 10 cents per page. Orders for the packet

must include $35.30 for the packet, plus-appropriate
postage (the materials weigh 24 oz.}). NCFA will mail
the packet book rate to those who add 10% for post-
age and handling. For the U.S. Postal Service's Ex-
press Mail handling, add $9.70. All orders, except
from NCFA member agenciegg must be prepaid.
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