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The Nalfonal Committee Por Adoption is, a non-
profit national organization cditeerned about adoption
4nd related issnea. It was founded to proVi'de accurate
information about adoption and to work on an agenda
that inclyd0d, among other itmhs, getting thefederal
gover ent to issue ot)(i acceptable Model Adoption-
Act for Special Needs Children.

The National Coriunittee For Adoption receives no
money from the Departinent of Health and Human Ser-
vices or any other government agency.

All comments and analysis provided herein, with
the exception of the 'reprinted verbatim material from
the Federal Register on the Model Act for the Adop-
tion of Children with Special Needs, 'are those of the
authors, Candace P. Mueller and William L.Pierce.
Although Ms. Mueller and Mr. Pierce are staff' Tem-
bore of the National Committee For Adbption, Inc.,
their-comments and analysis do. not necessarily reflect
the opinions or views of the National Committee For
Adoption, its Board, its Member Agencies or in-.,
dividual supporters.

Model Act for the Adoption of Children With Special
Needs, accompanied by Section-by:§ection Comment
and Analy is is published by the National Committee
For Adopt nk Inc., Suite 320, 1340 connecticut Ave.,
N.W., W hington, D.C. 20036. Per copy price is $6,
plus appropriate postage. For orders of ten or more,,
pep- copy price. is $5, book rate postage paid. All a
dors must be prepaid
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The commentary and analysis provided herein are
copyrighted by the National Committee For AdOlAion,
Inc. Copyright 1982. All Tights reserved. ,,,
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PREFACE
There are thousands of "waiting children" in America. You've seen their

pi tures and read about them, the "special needs children". They're the
est ated 100,000 children who aren't quickly adoptea because of age, race.
ethMc background, sibling relationship, medical conditibn, or physical, men-
tal or emotional handicaps.

It's a sad and expensive situation. With many parents willing to provide
permanent homes for the children through adoption and with their care
costing taxpayers at least half a billion dollars a year, special needs children
wore an appropriate subject of national, Congressional concern.

Now that concern has been translated into concrete recommendations.
Richard S. Schweiker, Secretary of the Department of Health and Human Ser-
vices, issued a final Model Act for the Adoption of Children With Special
Needs, published Octdber 8, 1981, in the Federal Register. ThilelPlodel Act of-
fers .State legislatures, governors and adoption advocates several concrete
suggestions for eliminating barriers to thepdoption of special needs children.

Here are the key recommendations States could adopt:

Provide financial assistance to families who adopt special needs
children but can't afford to pay the full costs of the special care they of-
ten need.

Expand the legal grounds for freeing children for adoption so that they
do not lingerin inappropriate frister care or in*.tutional care.

Require a Stan!) Adoption Administration to focus its energies on the
waiting children, to cut the red tape, and to work cooperatively and
responsively with the hundreds of private, non-profit adopticlin agencies.

Guarantee that people who are interested in adopting a special needs
child get a "family assessment" free and within 6 months after filing
a request for a home study.

Provide a full genetic and medical history to adoptive'paterits so they
can have information if new medical or other problems come tip.

" Consider thev,wishes of "de facto" psychological parents in any
decision about adoption.

Ask the children what they prefer, if a relationship has been established
with a de facto parent.

Penalize (by a fine of up to $10,000 or up to six months 'imprisonment, or
both) anyone who "leaks" confidential information pertaining to an
adoption.

It's a "Model act" not law, io the major impact of Secretary SChweiker's
action is putting the Federal government "on record" with recommendations
to Staes: The Model Act's not a "Federal regulation", either so no State
1.4.411 be required to implement the ideas.

We in the National Committee For Adoption believe it's a beautiful idea to
help homeless children be adopted and the new Model Act can work
"miracles" for waiting children,

All the States need do is get busy and add parts or, all of the recom-
mendations .to their existing adoption lavis. For once, nearly everyone agreed.
Washington has come up with a good plan that deserves careful study by the
States.

William L. Pierce,
April 23, 1982 ' 4



SPRQESSER WYNN, ESQ.

Sproosser Wynn played a unique role in helping create the positive social
institution of adoption in the United States. Ho -was a major fa'ctor in devel-
oping the Edna ladnei Home of Fort Worth, Texas, into one of the nation's
pre-eminent comprehensive social service agencies providing adoption. He
played a major role in designing and maintaining Texas' adoption, laws. On
the national scene, he had many key roles but perhaps none was more criti-
cal \ian his last. He served as the representative of the American Bar AssoT
ciation on the Advisory Panel to the Department of Health, Education' and
Welfare charged- wit' carrying out the direction of Congress to prepare
model legislation which would help eliminate barriers to the adoption of spe-
cial needs children. Withms few otlier Advisory Panel members, Mr. Wynn
worked to make' that legislation positive. When it became clear that the Ad-
visory Panel and related support pehonnel were not following Congressional ,
intent, Mr,. Wynn, in a thoughtful statement, pointed out the dangers of Such
an approach not only to those who had been served by adoption in the past-
but also those who would require those unique services in the future. Sadly,
Mr. Wynn became seriously ill and died before the Advisory Yanel corn-

, .pleted its work. Hap Rily, Mr. Wynn's thorough and sograitive approach to
adoption and his concern about the Approach taken by the Advisory Panel
were well-received. Across the nation, people criticized the problems Mr.
W had identifi9d and suggested workable, positive alternatives. Even-
t ly, those good ideas were accepted by the Federal governnient. The
result was the publication of this Model Act, in final form, with none of the
major flaws identified by Mr. Wynn and with many significant
breakthroughs for America's waiting children, children with "special
needs." No more fitting livilig memorial could exist fdr the gentle, brilliant,
hard-working man of the law )vho so loved children, than this Model Act Lor
the Adoption of Children with Special Needs. It is .a fittint and filial ap-

'oile to an illustrious career of service to America's childrensand families.

i
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OEPARTMENT OF HEALTH & ilUMANSER VICES

'10

October 23, 1981

William L.,Pierce
President.
National Committee for Adoption
134.6 Connecticut Avenue, N.W.
Washington.,_ D. C. 20036

Dear Mr. Pierce:

Office of
Homan DevelOpmeet Services

Assistant Secretary
Washington DC 20201

I, am pleased.to have this opportunity to
reaffirm my personal endorsement of the Model
Act for the Adoption.of Children with Speci 1
Needs.

The National Committee for Adoption and
its many members can do much to promote State
legislative enactment of this model legislation.

Thank ^you for your support on this
important achievement,

Si cer6ly,

e401?-
Dorcas R. Hardy
Asiistant S'ecretary

for 'Inman Development Services
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Federal Register / 50022

DEPARTMENT Of HEALTH AND
HUMAN SEROICE\S

Model Act for Adoption of Children
With Special Needs; Finalrsteflon

AGENCY: Department o
I lumen Services.

ACTION: Publication of final model Stott.
Legislation.

SUMMARY: Title 11 of the Child ?Abuse
Prevention and Treatment and Adoptioi)
Reform Act of 1978 (Pob. 1. 95-2081.
which was signed into law on April 24.
1970, mandates issuance of model State
advion4legislation by the Secretary of
I lealth and Human Services. Pursuant to
this Act. draft modid State legislation
proposed by the Model Adoption
Legislation and Procedures Advisory
Panel was published for mgnt in the
Federal Register on Febrile 15, 1900.
Comments on the Panel's proposal were
received from 17,202 persons. including
9.030 petitioners. After review of the
comme nd further study of the
issues, in accordance with Pub. L.
95-208. the Department hereinis
publishing final model legislw6n,
',Willed the ModelAct for the Adoption

/of Children with Special Needs.
The major distinction between the

`-'draft version of the model legislation
published Kerviously and the final
version published now is the particular
focus in the final version on special
needs children. i.e., the large numbers of
children who are not readily placed in
adoptive homes bectiuseof
characteristics such as age, race, ethnic
background, sibling relationship,
medical condition, or physical, mental.
or emotional handicap, These children
often remain in institutional or foster
care throughout childhood, deprived of-
the benefits of permanent home
environments and loving families.
Because of the tragic dimensions of this
problem for these children and in
keeping with the intent of Congress es
revealed by the legislativ`ekstory of
Pub. L 95-208, the Secreta75, has
determined that the model legislation
should concentrate on.the elimination of
barriers to the permanent adop ion of .

special needs children.
To encourage and NOR* such

adoptions, the final Model Act provides
for financial assistance to families Who
adopt special needs children, expands
the grounds for adjudications freeing
such children for adoption, clarifies the
roles of adoption agencies and State

an providing support serVicefor
tad ption administrations in arrangingi

adoption, and includes various other
.rovisions to promote and assist the

and

I /

This Model Act is the 'Department of Health and Hu-
man Services' (Hi -IS) final version. This publication
supercedes the proposed draft model legislation pre-
Aired by an Advisory Panel which was published for

mment in 1960. 'The proposed version did not ne-
cessarily repesent the Department's position. This
final Model Act does represent a formal statement
from the Department of Health and Human Services.

This final Model Act concentrates on eliminating the
barriers to the permanent adoption of special needs
childrenschool-aged, handicapped and minority
children in need Of permanent families. This Act,
while limited to special needs adoption, should be
seen as a supplement and/or complement to a State's
compilation of adoption laws. Some provisions may
be applicable to all adoptions, if the State wishes to
use them. Other provisions are only relevant to the
adoption of childre with special needs and would
not be beneficial I applied to the adoption of thil-
dren from other tions or the adoption of healthy
newborns.

The Model Act includes provisions that
provide financial assistance to families who
adopt special needs children;
expand tha grounds for adjudications freeing
such children for adoption;
clarify the roles of adoption agencies and State
adoption administrations in arranging and
providing support services for adoption.

1



The Model Act does not address issues related to in-
fant adoption, such as

revocation of relinquishment;
putative fathers;
private (unlicensed er non-agency) adoptive
placement.

to

The Model Act ensures that medical information, and
social and genetic history about an adopted child are
available, wkile protecting the privacy ofLbirth pat-
ents and the adoptive family. These are laudable pro
visions.

0 Finally, it is important to emphasize that this is
"simply model state') legislation." State legislatures
may choose to enact all, pr parts. or none of this
Model Act. .

The comments received on theploposed draft model
were considered in preparing thisTinal Model Act.preparing

The 0,ommissioner of the Administration for Children,
Youth and Families is now Clarence E. Hodges. The
telephone number is (202) 755-7762. The address is
the same.

In

2
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permanent adoptive placement of
special needs children.

Several sections included in the
curlier (hull of the rode! login ation
which were not relevant to Inc tins
the adoption of special needs children
tvere ompled from the final verion.
These include provisions concerning
revocation of eellplishment, putative
fathers. and private (nnlicensed)
vdoptive placement.

Thee provisions on adoptive orris
were rewritten to protect t privacy of
birth parents while assuring that
adoptees and adoptive families have
access to information concerning the
udoptee's medical and genetic history.

The legalkstatus of this final Model
Act should be emphas4ed. It is not
Federal law nor Federal regulation. nos
'does it set conditions for the receipt of
Fedegtj'aid.it is simply model State
legislation, all or parts of which
individual State legislatures may choose
to enact into State
DATES: The recommendations of the
Model Adoption Legislation and
Procedures Advisory Panel were

_published in Volume 45, Number 33 of
the Federal Register of February 15. 1980
at page 10022. Comments were solicited
and reviewed following that publication
and were considered in the paeparation
of the final version. As this is simply
model legislation, parts or all of which
State legislatures have the option to
enact, there is no "effective date ".'
ADDRESS: For further information please
write to: Warren Master, Acting
Commissioner, Administration for
Children. Youth and Families, 400 6th
Street, S.W., Washington, D.C. 20201.

Dated: September 25. 1981.

Npproved:
Richard S. Schweiker
St.( t'tory. -1\

Model Act for the Adoption of Children
With Special Needs
DEPARTMENT OF HEALTH AND HUMAN
SERVICES

September 1981
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Introduction

I her development of the Model Act for
the Adoption of Children with Special
Needs was mandated by the United
States Congre9 in Title-II of Pub. L. 95-
28(1, the Child Abuse Preveption and
rentingnt'and AdopiioqUeform Act of

Itnt. itfTitle 1,1Adoption -
Opportunities. Congress found that
many thousands of children with special
nreds remain in institutional or foster
(..ire because of barriers which exist to
the adoption of these children. As one
means to eliminate dies() barriers,
Congress provided for the development
and issuance of model adoption

I



This Act is to facilitate adoption of ch lichen with
special needs. only.

This statesstates that the law conc9ntrates on
riers. ..in the operation. ..of voluntary adop
/Agencies. The statement could be used in a dest
tive way by anti-agency forces. This statement she
be amended to read "The Model Act also encouraged
a partnimhip between public and volunOry adoption

.11gencies to see that children are adopted!' '

It's important to remember. . .this is only suggested
legislation from HHS .

The Act is written so that portions can be enacted
separately. Our review of the entire Act reveals that

if this is probably the best way to upe the Model.

4
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legislation and procedures which can be
used by the States and territories of the
United States to facilitate the adoption
of children with special needs.

Philosophy of the Model Act
The Model Act is the first

comprehensive adoption hiw for
children with special needs developed
under Federal sponsorship. It has been
written at a time when national
attention has been focused on the many
children in institutional or foster care for
whop adoption might offer a permanent
family. To increase the likelihood that
children with special needs who need
adoption service p are identified and
then placed for Aoption, the Model Act
focuses on afneliorating or eliminating
various obstacles to adoption which
exist in present law and practice. The
Model AO concentrates on those
obstacles which an adoption law can
reasonably be expected to reach: the
barriers in the legal process and in the
operation of public and voluntary
adoption agencies. The Model Act also
provides for a range of adoption
services to these children. Counseling
and other services are made availablelo
birth parents, adoptive parents, and
prospective adoptive parents at critical
junctures thronghout the adoption
process. The ptlrpose of these services is
to provide-all parties with the full
information they need to make informed
decisions, decisions which will have a
life-long effect both for themselves and
for a child.

Use of the Mbdel Act
The Model Act appears at an

opportune time, when attention has
been drawn to the need to improve
adoption services to children with
special needs and their families. The
Model Act is suggested legislation for
the States to enact. It is not Federal law
or regulation, nor will States be required
to enact it in order to receive Federal
reimbursement for services. Each State
remains free to select from among the
many provisions of the Model Act those
which it finds will improve its existing
adoption services for children with
special needs and their birth and
adoptive parents. The severability of the
various provisions is expected to
increase the likelihood that the Model
Act will be used as Congress intended:
To eliminate barriers to adoption and to
provideOome environments for waiting
children with special needs who would
benefit by adoption. States will not have
to undertake complete revisions of their
adoption laws but can follow an
incremental approach by selecting
specific piovisions which address thefr
most critical needs. Nor will a State. be
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confronted with a dilemma if it finds
certain portions o( the Model Act to be
unnecessary or inconsistent with its
philosophy andyractice of adoptiou; the
'arious parts canebe severed without
major redrafting of thb titles and
svctiona which remain.

Preamble

The legislature finds that family life is
optimal for the renting of children with
special needs, and that there are many
special needs children In the State who
aro without permanent families. It
further finds that for those children, age,
race, ethnic background, handicap, or
the need to be placed with siblings must
not preclude the benefits of family life. It
is the policy of this State that adoption
is a positive social and legal process
intended as a-service to include those
children with special needs.

Title 1 General Provisions

Section 101. liolicy and Perposas
(a) Philosophy of Act. II is the policy

of this State to encourage the adoption
of children with special needs who are
without permanent families and who
would benefit by adoption. Although
there are qualified persons seeking to
adopt special needs children, many such
children remain in institutions or foster
homes because of legal and other
barriers to their placement in permanent
adoptive homes. It is the intention of
this State to facilitate the elimination of
such barriers to adoption and to
promote the provision of stable and
loving family environment of special
needs children Afho are without
permanent families.

(b) Purposes of Act. The purposes of
this Act are to provide adoption services
without cost to each child with special
needs in the State who needs such
services: and

(1) To provide procedures and
setvices which Will safeguard and
promote the interests of each child with
special needs who is in need of adption
and which will protect the rights of all
paTties concerned;

(2) To provide legal procedures for
promptly terminating parental rights
sifter the birth p rents have been
provided or off red appropriate services
.111(1 cannot or hoose not to care for
their spe'cial .eds child;

(3) To este ish a system which will
identify each pedal needs child who is
in need of lion services, and which
will monitor and assure that such
sea ices are provided;

(4) To identify persons willing to
assume the responsibilities and accept
the privileges of parenthood, and to
encourage them to apply their parenting

Severability of the sections is very important so that
certain sections which are unnecessory, or inconsis-
tent with your State's philosophy and practice of
adoption need not be considered.

Again, th limitation of this Act to the barriers to
adoption o children with special needs is stated.

1

Section 101 (b)' is confusing and needs clarification.
Since adoption services are provided to children, it is
obvious that the cost of services cannot be paid by
the children who are the primary beneficiaries of the
service. The first sentence of 101 (b) should be re-
stated to read: "provide adoption services without
charging a fee." Most certainly, adoption services
costand services of high quality do have a corre-
sponding cost. This purpose would be very problema-
tic to NCFA if it were carried out for all adoptions in
a State, or if it were implemented without exception.
NCFA questions whether it was 1-11-1S! purpose to pro-..

.hibit thosewhether agencies or adoptilie parents
who believe in the principle of paying one's own-way,
no matter how modest the payment, from exercising
their rights. A philosophy of no fee for service will be
acceptAble to few State legislatures.

12
6
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The.. Act is pr
agendes and
cur. However

.

ding fin reasonable reimbursement to
Retiring that profiteering does not oc-

it would be better if this section stated
that "any reimbursement paid to any agency placing
a.epecial heeds child for adoption, is for the 'actual
cost of providing such services."

f

This commentary on fees should be amended to re
Elect your State's philosophy on appropriate fees for
adoption service.

Many special needs children are now placed for
adoption by vgluntary agencies without any involve-
ment or cost to the State. It is unlikely that HHS in-
tended to increase the involvement of the State, or to
supplant already succRssful voluntary arrangements
with State agency activities. Most States will want to

allow voluntary rlutions and services to exist 'so
long as they are wholly or partially funded by 'the
'Nluntary agencies or through fees.

.6

NIP
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skills and desires on behalf of children
with special needs who are in need of
adoption;

(5) To provide financial assistance to
make possible the adoption of any child
with special needs;

(0) To assure.that any pimbursetnent
paid to any agency placing a special
needs child for adoption is reasonable

,and does not exceed the cost of the
services provided.

(c) Construction. The provisions of
this Act shall be liberally construed to
effectuate the purposes thereof_

commentary to Section'10.1

. The purpose of the Model Act` for the
Adoption of Children with Special
Needs, hereafter referred to as the
Model Act, address a number of serious
problems in the delivery of adoption
services by the States..

Many children with special needs who
need adoption services are not receiving
them. A primacy purpose of the Act Ja to
assure that adoption services are
provided to these children, whether in
institutional, foster, or other substitute
careformal or informal, public or
voluntary. Often children with special"
needs to do not receive services because
of State or agency failure to identify
such-children assadoptable. Such failure
may be due to the lack of adequate case
review or to obstacles which could be
removed through legal or other action,
particularly thpermination of parental
rights, Or through Interstate efforts to
recruit adoptiveparents for children
.formerly viewed as unadoptable. The
identification of children with special
needs in need of adoption, removal of
obstacles to their adoption, and vigorous
recruitment of appropriate adoptive
families are alt express purposes of (he
Act.

The coats associated with adopting a
child with special needs may constitute

further obstacle to adoption. The Act
. provides for a financial subsidy to

persons who adopt special needs
children. In addition, the Model Act
prohibits the charging of feel by
agencies. Voluntary agencies who
provide services to children with special
needs and their birth and adoptive
parents will be reimbursed for these
services by the State, since they receive
no direct public support. See Model Act
section 107 (hereinafter cited as M.A.)

Section 102. Definitions.

(a) As used in this Act, unless the
context otherwise requires:

(1) "Adoptee" means a person of any
age who has been legally adopted.

(2) "Adoption" means the judicial act
of creating the legal relationship of

t
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parent and child where it did not exist
previonaly.

(3) "Adoptive parent" means an adult
who has become the mother or father of
a child through the legal process of
adoption.

(4) "Adult" means a person 18 or more
years of Age.

(5) "Agency" means any entity
authorized pursuant to the 'laws of any
jurisdiotion within the United States to
place children preliminag to adoption:

(d) "Birth parent" means the mother or
father of genetic origih of a child. 'but
does not include a putative father of a
child.
40(7) "Child" means a son or a daughter

by birth or by adoption, wbo has special
needs and is under tir egapf 18 years.

(8) "Court" means the I court.
(9) "De facto parent" means a person.

other than a parent, who has exercised
physical care, custody, or control of a
child for at least eighteen monttis, has
developed a parental relationship with
the child based upon significant
emotional and psychological ties
between them, and wishes to assume
the status of do facto parent.

(10) "Family assessment" means a
comprehensive study of prospective
adoptive parents or, in the case of single
parent adoptions, of a prospective
adoptive parent by an agency for the
purpose of determining whether the
prospective taloptive parent can provide
a suitable adoptive homaor a specific
child with special needs or a category of'
children having certain special needs.

(11) "Genetic and social history"
means a comprehensive report, when
obtainable, on the birth parents, siblings
to the birth parents, if any, other
children Qf the birth parents, if any, and
parents of the birth parents, which shall
contain the following Information:

(a) Medical history;
(b) Health status;
(c) Cause of and age at death;
(d)Weight, weight, eye and hair color;
(e) Ethnic origins; and
(f) Where appropriate. levels of

educational and professional
achievement.

(12) "Guardian ad !item" means an
attorney or other person appointed by
the court during litigation to represent
the interest of a party.

(13) "Health history" means a
comprehensive report of theifihild'i
current health status and mitlical
history, including neonatal,
psychological, physiological, and
meslical care history.

(14) "Minor' Means a person under
eighteen years of age who has not been
emancipated according to the laws of
this State.,

i

(5) This definition includes the term "entity," which
implies that individuals could toe defined as' an agen-
cy. The definition of agetiay should read: "Agency"
means a public or voluntary a_goncy, licensed by any
jurisdiction within the United States, and. expressly
empowered t plaCe_ children as a preliminary to a
possible adoption,

(6) Putative fathers are excluded from the definition
of ."birth parent." This is excellent.

(7) The lefinition is limited to '.*r14p has ,special
heeds." 1Wis is an important and appApriate limita-
tion.

Cr'tifn 'Although not. necessarily the point of this defini-
tion, the eligibility of single parents is emphasized
here.

alb

(11) Many who are advocating improving genetic and
\social history information want to have access to in
formation about the religious practice, upbringing or
beliefs, if tiny, of the birth parents. Add a now part:
"(g) Religion or religious practice, if any, of the birth
parents."

14
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(19) This definition is crucial to the overall use of the
Model Act. Here "special needs," as referred to in
the definition of "child," is defined.

"Biological" or "genetic.» are more precise terms and
should be used, notwithstanding the fact that they
are "technical." This is a Model Act, not writings for
"general useage." "Birth parent" is frequently are-

'Iferred by biological or genetic mothers but the term
is far less appropriate when applied to biologiqal or
genetic fathers. These- fatkirs are frequently not in-
volved wilt] or present at the birth of the baby.

This commentary states clearly th'at "child" has a
4narrow definitionso that the provisions of the

Model Act are designed only for children with
specialpeeds.

8
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(15) "Parent" means the birth or
adoptive mother,er the birth or adoptive
father whose pttrental tights have not
been terminated.

(16) "Parent-child relationship" means
'he right* powers, privileges,
.mmunitiee, duties, and obligations

existing between parent and ohild,
116.fined by State Law.

(17) "Putative father" means any man
blot deemed or adjudicated under the
laws of a jurisdiction or the United
States to be the fathe of genetic origin
of a child and who cl ma or 1
to be the father of irrne gin of such
child.

(18) "Relinquishment" means the
informed and voluntary Monet, in
writing of all parental rights with
respect to a child by a parent to an
agency for the ilurpose of the adoption
of the child.

(19) "Special needs" means those
characteristics bf age, him ethnic
btackiiround, sibling relationship,
medical condition, and physical, mental,
or emotional handicap which constitute
a barrier to the adoption of a child.

(b) As used in this Act, pronouns of
the masculine gender include the
feminine.

Cdrlimentory to Sectior, 102
The following definitions should be

noted:
"Agency." Adoption agencies which

exclusively serve American Indian
families and are expressly so
empowered by Indian triballaw should
be considered agencies inr the purposes
of this definition.

"Birth parent." Several different terms
are presently used in various States and
agencies to denote a child's mother or
father of genetic origin"biological"
parent, "natural" parent, "birth" parent,
"original" parent, "genetic" parentand
there is some controversy surrounding
the use of each of these teniis.
Arguments have been raised, for
example, that "natural" implies that an

arptive parent is unnatural, and
enetic" and "biological" seem overly ti

technical for general usage. The term
"birth parent!" le used in the Model Act
because of the increasing preference for
the use of that term among the
individuals to whom it refers.

"Child." The provisions of the Model
Act are designed only for children with
special needs who need adoption
services or who haviralready been
.idopted. Thus, the narrow definition of
child as one "who has special needs."
ti /'R M.A. section 102(a)(19) for the
definition of "special needs."'

"-Court." The court designated by the
legislature in this definition will be that
court with jurisdiction over Al the types

15
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of proceedings set out In the Model Act:
termination of parental rights (and
perhaps the related area of child abuse
and neglect adjudications). child
custody and child placements, adoption,
and appointment of gun tans. Because
of the broad knowledge4nd expertise
which should reside In court, It is

,

recommended that the;:tourt be a
division of, or equal ioistature to, the .

highest trial court of gpneral jurisdiction.
Soo ABA Comm. onVandards for
judkcial Administration. Standard4
Relating to'Coart Ctrganiration, settion
1.10 tr9r4).

f . "Do facto parent".This concept is
introduced in thelviodel Act in order to
confer some legal standing upon persons
who, as a result Ot ObsUming parental.
caretaking responsibilities for an
extended time, develop a parental
relationship with a child based upon
Romig emotional and psychological
bonds. For exaMple, a foster parent with
custody of a stiecial needs child for the
required time might be a do facto parent.
provided that !Ancient emotional ties
have developed. Short-tetm
interruptions of the physical caretaking
function, as in the case of a child
intermittently hospitalized during the
foster cure period. should not preclude
the foster parent from fitting the
definition of do facto parent.

"Minor." The age limit specified here
may require adjustment in accordance
with individualAtate law.

. "Parent." There are two
cisitinistances in which an identifiable
birth parent would not be considered to
be the present parent of a child. The first
is where the birth phront's rights have
been terminated. If the child is
subsequently adopted, the adoptive
parent is thereafter the "parent" unless
and until his rights are terminated. If the
thild has not been' adopted. the child's
court- appointed guardian exercises the
Huth° y of a legal parent, but the child
has nt esent parent. The second

' situation is where the child was born)
under circumstances in ,which State law
has presumed another mini to be the
child's father. asyhen conception
occurred as the r ult of intercourse
between the child's married mother and
a man not her spouse. The law presumes
that such a child is the produbt of the
inertial union; therlegal father of the -

child is the mother's husband unless he
asserts evidence to rebut the

.,..., presumption. Similarly, the legal fader
of a child born as the result of artificial
insemination would be the spouse of the
woman who so conceived rather than
the sperm donor. .

MI "ji;irents." as defined in this
1,, subsection, possess full legal rights with

A

a.

Here the commentary goes well beyond the purpose
of the Att. A policy on artificial insemination donors
is stated: no legal resplibility as father of a child.
'This sentence should si ly be deleted from this Act.
Artificial insemination Would seldom be relevant to
special needs adoption. Therefore the final sentence
of the "parent" paragraph should be deleted.

16
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Commentary reinforcps' the exclusion of putative
fathers {rom the rights of birth parents. Good. -

1'

(a). line 5 reads "nut "; it should read "no." .

No now rights are to he extended to putative fathers
by this Act.

(N.lf the definition of,'"agencyv is not amended, then
th section should read: "A special needs child may
be placed for adoption by a public or voluntary agen-
cy. licensed or approved as meeting the requirements
of licensing." lf, as recommended above, the defini-
tion of "agency" is changed, this taw language
would not be required...

The commentary states a good policy here: termina-
tion of patentql rights should not be contingent upon
the availability of an adoptive home.

1'

10
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respect to their di Idren. The Model Act
does not d(atinguis between the
parental rights of wed and unwed /birth
parents. not between the pormitaf rights
of birth mothers and birth fathers.
llecamay the definition of "birth.pareni"
expressly excludes 'intuitive fathers!
however. the hum -parent" likewise
does not extend to them.

"Specialneedie- The definition of the
conditions which, singly or irr 50111e
C011111)111N11011. Cons le

derived from section 473(0(2) of Puhlit.
08- 272, the Adoption Assistance and
Child Welfare Act of 1080. Tif
fete services 'under the Model Act,
children in need of adoption must have
one or more of the characteriAtics or
conditions Owed in the definition.

,"1:0( 000 /03 14110 A'Aly lie AdOpled." _

41' /ao Mai flan(' (7 Spy( ,(7/ A/veils Child
1.?1.4010/1/1011

(41) 11110 may ha adopted. Any minor
khu has beeri characterized a child with
special needs may be adopted if the
equirements of this Act .lirr met, and

such minor has not living parent or the
parental rights of all living parents and
of any putative father of such minor
have been terminated according to the
laws of this State or of another
jorisdii lion. Nothing in this Act shall be
deemed to establish any new rights of
putative fathers beyorrd 'home lights
ilherwiNe esta:dished under existing

(b) pla( r. o vervalinovas
.1.17,1(1,for adoption A special inteds child
marbe place for adoption Ill, In agency
only.

Conaarmuri Iron MI
This section sets lorth the principle

th:it termination of parentabrights
should in every case precede acourt
decree of adimluni. Because.pareittal
rights are terminated prior to
adjuibcation of the adoption petition,
the only consent required fur a chiliKe
adoptam under the Model Ant is that of
tlre guardian of the child's person or of
an agency empowered to consent to the
:idoption of it 7pecial needs child
folhowiri a formal relinquishment by the
child's parent. It should be noted that

cf'although the ter lunation of parental
rights is a precondition to adoption, this
provision (togs not midi, ter minetion
colltingynt uPon the 71\ "11+11)110Y of an
adoptive home.

There are three major reioams for
bifurcating the :idoption process. A. two-
step adoption process provides,the most
beneficial framework for agency efforts
on behalf of the children with special
needle who have been in the foster care
system for too long. Many of these
children have been comidered ineligible

it

A
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for .adeptien because their parents
while not effectively ekercising
custodiel rights of parental
responsibilities, nonetheless refuSe to
consent to th ir adopthin. The fact that
termination o arentalrifhts. such a
proceeding shot Id be init ated without
delay. In addition, when termination of
partmtal rights can be hoomplished
prior to placement of the special. needs
child for adoption, the hild and

mita will benefit
he child Klegally

potential adoptive
from knowing th
Gen for edoption.

.\.Section WI. Character and Effect of
Terminotion of Parental Rights and of
Adoption of a Child With SpeciaPNeeds

(a) ENG7 of relinquishment and 4
termination of parental rights. A
relinquishment to an agency or a judicial
order terminating the relationship
between a parent and a child with
special needs divests' the parent and the
special needs child of all legalrights,
powers, privileges. immunities, duties,
and obligations with respect to each
offlec, except that:

(1) No relinquishment or termination
order entered pursuant to this Act shall
deprive a child with Special needs of
any benefit due him from any third
pertIon, agency. State. or the United
Slates; nor shall any action under this
Act affect any rights and benefits that
such child derives us a member of an
American Indian tribei-;

(2) The right of the special needs child
to inherit from and through the parent
whose rights have been terminated shall
be eliminated only by a final order of
adoption:

(3) Any debt incurred by the parent on
behalf of a son or daughter with special.
needs prior to the termination of
parental tights shall be enforceable
..gainst the parent; and

(4) No relinquishment to an agency
shall deprive a child with s'ispecial need
of any right to support due him under
any other law..

(b) Effect of adoption. Adoption
creates the legal relationship M parent
and child. There is no legal distinction
between an adoptee and a person not
adopted except that adoption of a child
shall not affect any right to bandits
conferred by the Federal government, or
any legal rights created by law for an
American Indian child.

Commentary to Si,ction f04

Subsection (a), Because titrmination of
parental rights itself does.not substitute
it new parent for the parent whom the
chit( loses, this subsection' protects
agai at the loss nf inheritance or other
rights i d .benefits to which a child may

be eligib e through kite parent whose

f

The s'ntence beginning with the Words "The fact,"
on line- 5 Is the result of typographical error. iimert
the following sentence instead: "The fact that termi-
nation oflparental rights- is a mandatory first step in.
the adoption process should help to determine what
course of action is best for a child: If there are
grounds for termination of parenthl rights, such a
proceeding should be initiated withovt delay."

The rights of Indian children to their benefits are
preserved with this exception,

Inheritance from birth parents is possible after ter-
mination of parental 'rights but only before the final
older of an 'adoption. This precedent should not be
encouraged. Eliminate Section 104 (a) (2).

18
V.
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The commentary provides an expanded discussion oto,
what kinds of benefits should be provided from
parents whose rights have bAn terminated.

Using "birth family" is inappropriate. Not all chil-
dren are part of a "family" in the, technical, legal
sense. Substitute, as stated .abOve in ke discussion of
"birth parent,': "biological" or "genetic" for "birth"
wherever "birth" appears in this context in tr
Model Act.

This section mandates a review, -at least annually, of
every child with special needh who is infosier care.

This section recognizes the unfortunate but realistic
circumstance of a child growing up in foster care,
since this is the best ..Plan for some children. The
court is r.equIred to review these cases as well.

'12

,
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rights acre terminated. Hence the
provision implements, for. State lienefits,
a noddy comparable to that ilnebled
under Title II of the Social Security/vol.
For example, ((child with special net&
who has been receiving social security ,

benefits on the bilintrot a perent's
disability is aligibleflo continue to
receive such benefits until and. in some
Instances, after, he hue been adopted by
anothei person; custody or ()thyr
parental rightp with respect to the (ilt(
are not eligibility criteria. 42 U.S.C.
40204 (f076). An example of a benefit
die from a third person would be a gift
bg trust or will made to the child as the
son or daughter of-the named parent.
Such a gift, likewise, will nit be lost by
the termfbakton of parental rights.

Subsection (b). Most adoption statutes
contain u provision similar to this one,
staling the principle that the adoptive
family, for fill lewd purposes, supersedes
the birth family. This Model Act
provision, likewise, .emphasizes the
character of adoption us a process with
lifelong implications for the family and
the social relationships of the parties
involved.. Upon completion of the
adoption, the adoptee'becomes iv all
legal respects as the birth son or
daughter of the adopting persons, and,
through them. acquires relntionships t3
other adoptive family memberh. Thew
new relationships are, fur inheritance
and all 'other purposes. equivalent to
those of 16801 or daughter born to the
adoptive parents.

,
o(i'(.11011 Loa. pi/SdivIlon of Cimrts

(a) F.xclusive trod continuing
jurisdiction. The court shall have
exclusive origina( jurisdiction over all
proceedings arising under this Act..The
cote', may make orders necessary or
a pplopriate thereto and relining to the .
1..!accrnent and eare of children, and
shell review at least annually the case 1110
of every child with special needs over
whom it has retained jurisdiction; until
the child is adopted or attains majoriiy.

(h) jurisdiction after child reaches
mujority. The court having jurisdiction

vet' a child with Special needs with
r spect to om parental' rights have
be tort hinted but who has not been
adopter may, for good cause shown,
continue its jurisdiction after the child
reaches majority. but shall review the
continuatkon its jurisdiction at least
annually.

minontary lo Section 10,5

section (a). The principle is wp,ii
established that all proceedings relating .

to the cushy of children.and their
personal glfardianship and welfali
should be under the exclusive
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jurisdiction of one court with broad
authority. SokABA Corm. on
Standards for judicial Administration.
Standards Relating to Court
Organization section 1.10 (1074). Such a
court is more likely to foster consistent
itnOtnformed applicatioy of the law and
juikcial discretion than a vticiety of
specialized courts with overlap ling
jurisdiction.

It ih highly mon-intended that statutes
or court rules regarding venue consider
primarily theresidence of the child, and
that transfer of venue be requirea whorl\
a proceeding involving a child is brought
in one coprity while unpther proceeding
involving the same child is pending In
another county.

Subsection (b). This provision
allowing the court td retain jurisdiction
beyond the age of majOrity isihtended
to meet the need of handicapped or
other persons who could remain eligible
for financial ussistance yr other
governmental benefits ab long as there is
a judicial mandato for such services.

Annual court review of continued
jurisdiction is explicitly required, not
only under this subsection, but also
under termination of parental rights and
adoption titles of this Ac). See M.A,
sei.tions 4043,5p2. Mandatory periodic
judicial review is also required foroll
other cases in which the court retaTis
jurisdiction. Such review helps to assure
that children with special needs do not
remain in the foster care systeminerely
clue to inadvertence of the court or
ligency involved and to Move these
children more rapidly toward a stable
long-term placement. .

Section 106. Governing Law

(a) Full faith and credit. Full faith and
credit shall be given to the public acts,
records, and judicial proceedings of an
American Ipdian tribe or anotlier Stele
or jurisdiction of the United Skes. The
courts and agencies or this State shad
-e \tend.recognition, in accordance with
applicable-principles of comity, to the
public acts, records, and judicial
proceedings-pf a jurisdiction outside4e
United States whenever the interests of
the child or the adopted person will be
served thereby,

(b).Low governing American Indian
children. The validly enacted laws of
the United States relating to termination
of parental rights and adoption of
American Indian children shall be given
effect in any case to which they apply.

Commentary to Section 106

Subsection (a). th spite of the
constitutional mandate of "full faith and'
credit,'which providel, some uniformity
of treatm'ent to citizens beyond the
boundaries of their own States, the lives

IF N.

\I

r

1

41.

The pr.ovision for full faith ,and credit is to be given
to another State's. or Country's laws. It is clear that
the interests of the adoptee should be served by this
recognitiotk. Why this section covers intercoiuntry
adoptions is not clear. The second sentence of 106 fa)
should be dropped.

20
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Section 107, concerning fees, is problematid. It may be
better to completely rewrite this section to, take into
account the philosophy OW practice of your State.
An analysis of the fiscal impact of the section, as
written, should be undertaken by ti Statelds a first
step in considering changes in its adoption laws.

(1) This section should state that the collection of
fees should be allowed if it is the policy of the agency
or is the wish of the families being served to pay: a
fee.

(2) "Post adoption services'' are not defined. Provid-
ing any kind of sopial service to an adoptee or adop-
tive family withodt recognizing the cost to the State
or'voluntary agency is impractical.

¶b) The Model Act fails short of requiring that actual
costs of services be reimbursed by the State adoption
administration, although it does recognize the im-
portance of establishing purchase of services rates.

14
21
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of adoptee's have traditionally been
plagued with legol uncertidrities. The
fact that a decree of adoption is
recognized by a State different from the
issuing State dove not assure consistent
treatment of all adoptees, since the legal
effects accorded the adoptive status,
particularly with respect to matters of
inheritance, vary anions the States.

Although tin adoption may not be
subject to attack in the Stop which
granted it, the courts of other Slides
need not apply the same statute of

or,may cite due process
considerations in overturning the
decree, Unless each of the Jurisdictions
of the United States enacts a tiniforni
adoption law, there will continue to be
some element of uncertainty in the legal
implication's of adoNion for the parties
(Broody and indirect4 involved. Two
points should be made regarding these
uncertainties. First, the cools and
officials of each State should strive to
build a record that will tend to
withstand collateral attack and merit
full faith and credit. And second, courts
considering arguments bayed upon the
principle of full faith and-trectit should
seek to protect the interests of the
ndoptee.

Subsectimir(b). The regulation of
affairs of federally-recognized Indian
tribes is primarily within the province of
the. Federal goyernment. For that reason,
any valid Federal law regarding the
subject of this Act supersedes Stale law
in all circumstances to which the
Federal' law supplies.

Section 107. Fees

(u) Charging of fees prollibitt.d. No
agency, public or voluntary. shall charge
fees:

(1) For adoption services to children
with special needs who tire the
responsibility of an agency, or to the
Firth or prospective adoptive parents of
such children; or

(2) For postadoption servirt to the
adoptive familrof any child with
speciaLzeds who, immediately prior to
adoption, was the responsibility olsin .

titency,
(h) Reimbursement of expenses. The

State adoption administration shall
reimburse voluntary agencies which
provide adoption or postadoption
services it) persons to whom fees may
not Its tharged Pursuant to subsection
(a) hereto. Such reimbursement shell not
exceed the tactual cost of services
crovided, and shall be in accordance'
With purchase of service rates
established by the State adoption
administration,

(c) Penalty for ille.wal fPes. Any
person, agency, association, 0
curPortittffhtellafteL

BEST C°
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receives, or accepts payment of cash or
other consideration In violation of this
Suction 107 shall be guilty of #
!misdemeanor),

Commentary to'Section 107

The Preamble to the Model Act'
establishes the principles that adoption
is a service to children, and that
children withIpecial needs should not
be denied thettnefits of family life. in
keeping with this philosophy, the Model
Act abolishes foes for services to these
children, their birth parents, and their
prospective adoptive families. By their
nature. fees may act as deterrents to
families whh seek to adopt a child; they
may erect psychological or very real
finimr;ial barriers to families, tliersby

. reducing the chances a child has IG be
adopted.

A primary purpose of the Model Act is
Iq remove barriers to the adoption of
special needs children awaiting
adoption. Proscription of fees for .

serAices to or on behalf of these children
remit% es one of the obstacles to their
adoption.

The bruin( ual burden for the extension
of.ninpiton services is tiOrcurferred back
to the Stile: through the requirement that
it reimbik-es voluntary agent:jos.
Implementation of the philosophy of the
Nlialel Act demands that comprehensiv
se rvices he a\ailable at no cost if the
thousands of special needs children
awaiting adoption are to be placed with
permanent families. Legislators debating
C11111:1111111.Qf the Motto! Act, when
weighing ill benefits against the
potential foreincreased costs. should
consider the potential fur continued (and
perhaps even increased) costs to the
Slate of not enacting this provision: the
expense of keeping a special needs child
in foster care. including social and
mrdical services. or the expense of a
child re entering the foster care system
if an adoption breaks clown because the
necessary postadoption services were
not aviiii.ible. In addition, any financial
argument must be balanced against the
social benefits of securing permanent
homes for the welting children.

Setem 708. Priority of Procgedings.
jucliciul net-iett

(a) /Wordy on court calendar. Judicial
proceedings for emergency protection of
children, termination -01 parental rights,
and adoption of children with special
needs. and objections thereto, shall be
considered to have the highest priority
and shall be advanced on the dockets of
trial and reviewing courts so as to -
provide for their earliest practicable
dispooktion. An adjournment or
continuance of a proceeding under this

ti
(c) This penalty clause should be amended to apply
to thofie payments which are received which weed
the actual cost of services provided. The penalty for
"child-brokers" should b9/nuro serious. For example:
"Any violation of Section 107 (amended) shall be
punished with a fine cif no more than $20,000 or
prisonment of no lopger than 10 years, or both."

Although the commentary discusses the deterrent ef-
fect charging fees may haye, the Other side of the
coin should also be raised:- In ft time of scarce public
resources for human services, we question the advis-
ability of an outright prohjbition of.pny charging of
feep. Some voluntpry agencies may have a long-
standing, welling policy of reiquiring fees, and some
who receive service may want tq financially, contrib-
ute for the services, in effect to offset the tax costs`
to other citizens.

The cost-benefit nature of adoption is real, although
the literature is seeing an increasing debate about
the concept of "permanency" being primarily sold for
its benefits to taxpayers. Services provided to those
with an abilty to pay should not be provided solely
from tax revenues.

The commentary implies thatipostadoption services
are to be provided to preveint an adoption from
disruption. A more detailed description of this impor-
tant set of services to be mandated is needed.

ft should be remembered that, in some instances, the,
most appropriate "permanent homes"-ere being pro-
vided by foster care institutions and homes.

22
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30 4ilys is the time limit to file an appeal of a court
decision.

M
e

The word "apeal" should read "appeal".

A statute of limitation is provided as a way 5, assure
permanency for an adopted child. The period after
the decree of termination of parental rights or the
final adoption decree, during 'which the decree can
no longer be questioned, should be six months, not a
year.

A
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Act shall not be granted without n
showing of good cause therefor.

(b) Judicial review. Any party
*aggrieved by an order, judgment, or
decree of the court In a omit for
emergency protection of children,

ocIrmination of parental rights, or
adoption may, within thirty days after
notice of its (Wry, file notice of an
appeal to the i I court. Procedures
for an appeal are governed by the rules
applicable to appeals from the I I
court in civil cases. A petition for the.
child's doption may not be heard N

pendi the appeal of a decree,,,
tern ting parent-child relatlenship.

(c) of appeals. Appeals from
orders under this Act shall be given
priority in the reviewing court and shall
take precedence over all other matters.
except for already docketed appeals
from orders in other termination or
adoptIbn proceedings and other mutters

culi are given priority by specific
provision. No postponements.

continuances. recesses, or adjournments
for longer than three days shall be
granted except with the consent of all
the parties, and none shall be granted
after the appeal has been docketed for
sixty days. An epeel from an order
under this Act shall be decided within
ninety days of filing.

(d) Decree jurignmnt-proof after once
ycar.iSubject to the disposition of nn
appepl, upon the expiration of one year
after a decree of termination of parental
rights or of adoption is issued, such
decree cannot be questidhed by any
person including thepetitioner, in uny
manner upon any grounds whatsoever,
Including fraud, misrepresentation,
failure to give any required notice, or
lack of jurisdiction. over the parties or
over the subject matter.

Commentary to Section 108
Subsection (a). The policy articulated

supports the right of children with
special needs to have matters regarding
their interests adjudicatedwith the
greatest promptness. The provision pays
deference to the greatiignificunce
which the passage of time has In the life
of a young person. The requirement that
a person who requests a continuance
must show cause for the postponement
is designed to discourage unnecessary
delay.
Subsection (b). The time limits

imposed upon appeals ere deemed the
maximum that should be allowid in
light of the commitment to affording
stability and permanence to the children
with special needs who come within the
court's jurisdiction.

* , ,
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Subsection (d). The interest of an
adopted child in a stable and permanent
family alsd'underlIes the one-year
statute of limitations which Is imposed
upon collateral attack of termination or
adoption decrees. Thwtionale of the
present provision, wh is intended to
cut off attacks basfid upon any error, is
grounded upon a balancing of the
interests of the child with special needs,
other paities, and society. When such a
child has been in an adoptive home for
one year or more, that child's right to
continuation of a stable and permanent
family environment outweighs the right
of a parent who, for whatever reason,
has not been invoked enough with the
child to have had knowledge of the
decree in question; th.a child's right also
outweighs society's interest in protecting
the integrity of the judicial process in s

cases of fraud.

Section 109. Severability

If any provision of this Act or the
applicability thereof is held invalid, the
remaining provisions of this Act shall
not be affected thereby.,
Commentary to Section 109

The.severability clause is a common
device to ensure the continued
effectiveness of other provisions of the'
Model Act in the event that any single
section or subsection is declared invalid.

Section 110. Effective Date

This Act shall take effect on

Commentary to Section 110

Generally. lip effective date shciuld be
set at three to six months after
enactment to afford sufficient time to
adopt whatever administrative changes
are necessary to implement the Act,

Section M. Prior Laws Repealed

The follting laws or portions thereof.
are hereby epealed Isuspendedl by this
Act:

1
Commentary to Section 111

Since many States already have
statutes dealing with child abuse and
neglect, child protective services,
termination of parental'rights, foster
qttre and adoption, each State which

., adopts parts or all of this Model Act
should make a special attemptto
maintain consistency as to definitions
and other aspects of adoption law.

41"

0

As a part of setting an effective date for the Act,
there should be instructions to the State adoption ad-
ministration to allow opportunity four public review
and comment on the proposed regulationsespecially

:, by representatives of the voluntary agenc sector,

24 17
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Voluntary relinquishments may be made to an agency
orthe agency instead of in a court. 'This is good. It
also underscores the need to define "agency"
carefully, as we have suggested above.

Relinquishment of special needs children may involve
difficult decisions for parents who determine that
they cannot "cope" with a baby or child with' a phys-
ical or mental handicap. Counseling may also be
needed for those parents who believe they Cannot
cope with special needs infants, but would consider
making an adoption plan instead of choosing abortion
or withholding treatment or food from a handiiapped
infant.

If the agency is doubtful of the parents' understand-
ing of the voluntary relinquishment, the agency can
assist the parent in petitioning for court termination.

18

z..
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n of Parental Rights
el Needs

Title 11Termin
of a Child. With

Section 207. Rel ,quishment of Parental
Rights With Respect to a Child With
Special Needs; Voluntary Judicial
Termination of PoretrilRf. ghts With
Respect to a qhild 14Nh Special Needs

(a)Effect of relinquishment. A
voluntary relinquishment to an agency
shall be effective to terminate the
parental rights of the person executing it
and shall transfer from the parent to the
agency all powers or such parent.
including the right to place a special
needs child for adoption and to consent
to the adoption of the child.
Relinquishment of a child by one parent
does not diminish the parental rights of
the other parent of the child, nor does it
relieve either parent of a duty otherwise
provided by law to support the child
until such child has been adopted or
such parent's parental rights have been
terminated by judiciaillecree.

(b) Relinquishment 4 American
Indian parent. A voluntary
relinquishment by an American Indian
parent who is a member of a federally-
recognized tribe shall oonform to
requirements of Federal law.

(c) Procedures for relirtquislunent.
Except as provided in the following
subsection (d), procedures for a
voluntary relinquishment of a special
needs child shall be the same as for
voluntary relinquishments generally.

(d) Counseling of parent prior to
relinquishment. Prior to taking a
relinquishment, the agency shall counsel
the parent of a special needs child
regarding relinquishment, adoption, and
the alternatives to relinquishment, and
shall assist him in understanding and
exploring the assistance end services
which may be available to his special
needs child if he chooses not to
relinquish the child.

(e) Court termination required when
parents foil to understand process. [Mho
agency doubts the comprehension by the
parent of the meaning or consequences
of relinquishinent, or if the parent so
requests, the agency shall not proceed to
take a relinquishment, but shall assist ,

the parent in.petitioning the court for
voluntary termination of parental rights.

(1) Procedures for voluntary Judicial
termination of parental rights. Except as
provided in the following subsection (g),
procedures for voluntary judicial
termination'of parental rights with
respect to a special needs child shall be
the same as for voluntary terminatiuns
generally,
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(g) Confirmation of counseling, At the
hearing on irtilition for voluntary

-termination of parental rights, the court
shall ascertain tthat the petitioner ha
been counseled by the agency regarding
termination and adoption and regarding
theassistanco itod.servicgs which may
be availoble to his special needs child if
he chooses not to terminate his rights as
to the child, and that the petitioner
voluntarily chooseS to jermlnpte his
rights. s,

) Disposition upon denial of
etition. Where the court denies a

petition for voluntary termination of
parental rights, the court poll order an
agency to assess the needi of the child,
the care the child is receiving, and the
plan of the unsuccessful pqtitioner for
the child with special needs. The agency
shall submit a report on If InvestigntiOn
to the court`withjn thirty days of such
order.
Commentory to....ection 201

There are two Indians by which a
parent may give up a special needs child
for adoption: by signing a legallrbinding
relinquishment:of parental rights, or by
petitioning a court for termination of
Varental rights.

More than fifteen States presently
allow a parent to relinquish a child to a
licensed agency without court
involvement or approval. In these States
relinquishments are given binding legal
effect as of the time of execution. or as
a the expiration of a period of time in
which the parent may revoke the
relinquishment. The Model Act similarly
proyides for the finality of an agency
relinquishment. See M.A. sectiohs
201(a). 208. The arguments agninst such
a metho4 of terminating parental
rightsthat parents might be subject to
undue agency pressure to give up their
children and that due process
protections of parents' and children's
rights cannot be assuredare

.outweighed by a number of factors
fa voringwegency relinquishments as one
option for parents. Many parents are
intimidated by judicial proceedings, And
will use the services of an.agency to
place their children for adoption so that
they can be splired.the personal trauma
of a court appearance. Same parents
may wish to avoid the delays inherent in
judicial proceedings. or the expense of
hiring legal representation for a .court
appearance.

Parents' preferences between the two
methods of termination will vary, as will
the needs and preferences of agencies to
which parents come for assistance in
relinquishing their children with special
needs. There will be cases in iv hich
agency personnel question the
competence or understanding of the
relinquishing Omni: in those cases, the

ik
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-41

The Model Act clearly provides for the 'validity and
finqlity of a voluntary relinquishment taken by an
agency at the.agency.

26
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The Act does not preclude agencies from petitioning
'the court for review of all voluntary relinquishments.

-

Section .202 presents Many problems. Although the
right to petition for restoration °of parental rights
after one yearand the child has not been adopted
is clearly 'stated, there is no divussion of how the
birth parents will be informed of status of the
child. What is implied is that the birth parents have
an automatic right to an up-t.eo-the-minute status re-
port on the child on the eleventh month anti 29th day
after their rights have been terminated. If the goal is
permanent, appropriate homes for children, 'then
birth parents should net be encouraged to re-enter
the lives of the children they have terminated their

___Lights to. 1Thfiles_tion:shouldim.alim,inatad;-44,60-1.144
least, the petition for restoration of parental rights
should include a provision for waiver of such rights.

Section 202 should be eliminated.
411

If Section 202 is not eliminated, the following 11
words should be insetted at the beginning of the first
sentence of Section 202, to read; "Unless the right to
such petition has been waived in writing, any

'10time. . .."

20
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agency should haw the opportunity to
take the proceeding before a court. The
agency would then assist the parent in
filing a petition to terminate parental
rights.

Subsectiqn (b). This subsea m brings
to the attention of adoptive priictitioners
the fact that there are distinct Federal
requirements applicable to
relinquishments by American Indian
parents who are members of federally,
recognized tribes.

Subsections (d) and (g). These
provisions protect aigtinst ill-considered
relinquishments or termination by
parents whose feelings of inabilty or
unwillingness to rear their special needs
child might be mitigated by information
regurding, available community
resources.

Subsection (e). Subsection (el:requires
the agency to remove the relimptishment
to a court if a parent so requestsor if
doubts arise regarding the parent's
mental competence or compreliension.
Although this removal is Mentlated
when such douhtutrise; it should be ;-
noted that an lefacy is never reAluire'a
to take relinquishments without judicial
supervision; if an agency pinferti.to take
all of its parents before ihacourt for
judicial termination of die relationship , '

between a parent and a child with
special needs. the Model Act does not
'prevent such a Policy.
Section 204 nestuziotion of Parental
RightAlielintialshed or Voluntary
Turniinatud With Respect to a Child
IVithlpecial Needs

(a) Petition for resturatiun,of parental
riAts. Any time after one year aFtdr the
execution of a relinquishment'or
issumute of a decree'of ,voluntary
termination of parental rights, if the
special needs child as to whom parental
rights were relinquished or terminated
has neither been adopted nor is it; an
adoptive plicement, the parent whose
rights were relinquished or terminated-
nuiy.petition the I .1 court for
restoration ofparontal rights, However;
upon fifteen days notice to the
witioners and the court having
jurisdiction of the petition, end unless

agency may plane a child for adoption
during the pendency of the petition and
such plactiment will have the effect of
terminating the petition. In that case of
an adoptive placement mado during the
pendency of such a petition,, the
yrospeetive.adoptive parent(s) with
whom the child is placed shell be
notified by the agency of the petition
prior to placemant,

(b) Appearance by guardian or
agency. Any guardian of the child's
person and the agency to which the
child was relinquished shall have the

7
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right to receive node, and wear at the
hearing to show cause why au**
restoration pr righti should nit -occur. if
the-court findrrupon clear and
convincing evidence that restoration of ,.
parental rights would be In the heat
interest of the child with special needs.
It shall order restoration.
Commentary to Section ,102

The restoration of the parent-child .

rOletionship provided by this section is a

t

fe'

provision approp e to circumstances .k

which can arise whe rmination of
parental rights is a proce ding legally
separate and distinct fiom adoption.

While termination of parental rights is
a crucial first step in facilitating
adoptive placement of the many
Children who have languished for years
in a "temporary" foster care situation. it
may actually contribute to instability for
some children with special needs. When
adoptive placements break down oare
never effectuated, children whose
.parents surrendered them with a

expectations that they would be
adopted into permanent home
environments. may instead be living
with temporary caretakers who cannot
provide them with stability or
permanence. If so desired by the parent
and if the child is.not in an adoptive r -

placement, the parent mhy petition to
resume the parental rol(L.
Section 203.203. Procedums for Involuntary
termination of Parental Rights With
Respect to a Child With Special N

(a) Cotten:a' procedures. Excleptils
proVided in this Section and Sections
204, 205, 206, 207, and 206, procedures
for suits involving involuntary 1.

termination of parental rights with -e

respect to a child with special needs /
shall be governed by the laws and rules
applicable to involuntary termination of

,parental rights generally.
1b): Filing a petition.
(1) A petition seeking involuntary

termination of the relationship between
a parent and a child with special needs
may be filed by any person or entity
otherwise entitlethinder existing law to
file such a petition ad 1y:

IA) A public or voluntary child
plactnient, child-caring or adoption
agency having responsibility "for the
special needs child;

(B)'Either parent with respect to the
other parent;

(C) The guardian of the special needs
child;

(D) Any attorney for or guardian ad
/item of the child appointed in a prior
proceeding. acting as friend of the child
In the instant proceeding: or

'?

%:?

This situation can be corrected by providing appro:
priote temporary arrangements rather than cm-feeling
-the relinquishment.,

Sections 203 (b) (1) should be amended by replacing
the word "entity" with the word "agencY."

28.
21



The word ,"lfgititnate" should read "legilimate."
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(E) A do c' to parent of a special
needs child, as defined in Section 102 of
this Act.

(2) A child placement or child-caring
agency having custody of any special
needs child it has reason to believe has
been.abandoned shall promptly seek an
adjudication of 'neglect orabandonment
consistent with State statute). The
circumstances constituting
dbandortment are defined in Section 209.

Commentary to Section 203
Subsection (1). IncltiVd in the list of

persons eligible to petition for
involuntary termination of parental
rights of a child with special needs are
those deemed to have a ligitimate
Intckest in the welfare of thy child with
-special needs. .

(1)(A)There will be cases in which
an agency with custody, guardianship,
or other legal interest in a child will
'deem it in the child's best interest to
seek involitntary termination of parental
rights. Such 'en agency need not be an
"agency" as defined in Section 102 of
the Model Act; any child placement
agency, whether or not authorized to
place for adoption, may petition. is may
a child - caring agency.

The distinction between these two
types of agencies is that a child
placement agency Is a public or
voluntary agency authoriFed to place
children for foster care or adoption, or
both; a child-caring agency ip one such
as a group home or a residential
treatment center which is althorized
qnly to exercise custody ant ntrol of
children, but not to perform pla ent
ervices.

(1)(B)A parent may pe on for
involuntary termination of he parental
rights of the child'srother parent.

(1)(C) and (1)(D)The child's presint
legal custodian or guardian may petition
to sever the parenf-chila relationship. A
guardian ad litem or attorney for the
child appointed in previous proceedings
regarding the child may also petition for
involuntary termination of parental
rights.

(1)(E)In some instances,,thechild's
de facto parent is in the beet situatiern to
know the child, the frequency and
quality of contacts between the child
and the birth parent, and the efforts' of
any involved agencyjn fostering a
permanent, 'table situation for the child.

Section 204. Assessment of Child With
`$pecial Needs and Report

(a) Assesgment required in contested
actions. A court with jurisdiction of a
contested suit for. involuntary
termination shall order an assessment of
needs of the child witlespecial 'needs
who is the stlbjetztof the suit. Such

29
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assessment shall be conduted by a
nonparty agency selected by the court
Reasonable costs for the osseesment
shall be paid or reimbqrsed by the State
adoption administration.

(b) Time for completion of
assessment: court use of report. A
report of the age enured shall be
submitted within thirty days after the
court directive, unless the court grants a
request for an extension. The report may
be introduced info evidence in
accordance with-the rules of evidence.
In the absence of en objection, the
report mpy be used by the-court whether
or not introduced into evidence, in
deciding whether the petition for
Involuntary termination of parental
rights shall be granted.

(c) Contents of assessment. The
assessment shall include but not be
limited to the physical, mental, and
emotional conditions of the child and
parents, history of intrafamily
relationships, services offered in an
attempt to reunify the family, the
proposed plan to meet the special nepds
of the child, and the wishes of the child
according to his maturity of judgment.

Commntary to Section 204
When the parent whose parental

rightsre subject to frivoluntaiy
termination appears and contests-the
petition, the judge is required to order
an assessinent of the child's needs and.
to delay adjudication of the petition
until a report of the assiitament has
been submitted to the court. The court
will need full information on the ,

background and condition of the child to
evaluate adequately the factors making
up the grounds for involuntary
termination.

_

Section 2015. Grounds for Involuntary
Termination of Parental Rights With
Respect to a Child With Special Needs

(a) Grounds for involuntary
termination of parental rights. An order
of the court for involuntary termination
of the legal parent-child relationship
shall be rendered if thnoourt finds that
the termimaitairin-therboofioterest-of----
the child, and that one or more of the
following circumstances or any other
grounds for Involuntary termination
otherwise provided by State law, extol:

(1) The identity or location of-the
parentis unknown and the parent has
not claimed the child for a period of
sixty days altar the child is loon& ..
despite deiligent efforts to ascertain the
parent's identity and location;

(2) As a ground for an order of
involuntary terminatio against the
fathersor putative lathe , the child was
conceived as the result of an act of
forc,eible rape; or, as a ground for an

BEST COPY AVAILABLE

Delete "reasonable" and substitute "actual" because
what is "reasonable" to a court may be substantially
less than "actual" costs incurred by an agency. It is
in the narrow financial self-interest of the State
adoption administration that courts not set "actual"
costs to be reimbursed. There are precedents, in
foster care cost reimbursement cases, where State
agencies denied "actual " costs and the voluntary
agencies had to bring auk to obtain fair and full re-

,imbnrsement for their actual costs.

1

The word "deiligent" should read "diligent."

30
NA.
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"Incest" is not defined here. fkreview State law and
supply an appropriate definition.

OM.

Thi; section refers to the rights of the parents of an ,

infant to hiive up to 80 days to claim the baby. If the
60-day period passes. the baby Is considered ttban-
doned and involuntary relinquishment proteedings
can begin. This length of time should not apply to
adjudicated fathers of newborn infants with special
needs. The delay is not necessary, if appropriate ser-
vices have been provided to the father prior to the
bebyy birth.

4
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I
order of involenbery termination against
the father, putative father, or mother, ,the
child was conceived as the result of an
act of incest;

(3) Tho child has been adjudicated to
have Win abused (Or neglected Or
dependantinsert appropriate term
from State statue I a prior proceeding.
In determining w t r termination of
parental rights would e in best
interest of the child in ucli ease, the
court shall consider and make written Q
findings regarding the factors contained
in subsection (b) of this Section 205 and
the'following conditions or oat of the
parent:

(A) Emotional illness, mental illness,
mental deficiepcy, or use of alcohol or
controlled substances rendering the
men: unable to care for the immediate
tend ongoing physical or phsychological
needs of thd child; or

(11) Any proven act orients of abuse or
neglect toward any child in the family
subsequent to the adjudication of abuse
or neglect; or

(C) Repeated or continuous failure by
the parents, although physically and
financially able, to provide .the child
with adequate food, clothing, shelter, or
education as defined by law, or other
care and controtnecessary for his
Rhysical, mental, or emotional health
and development: but a parent who,
legitimately practicing his religious
belief, does noi:provide specified
medical treatment or,education for a
child, is not for that reason alone a
negligent parent;

(4) The child has been out of the
physical custody of the parent for ons
year; or the paregt, Including the father
whose paternity has been adjudicated,
has failed to take physical custody of
the child`within sixty days of the birth
or adjudication; and:

(A) The conditions which led to the
separation still periist, or similar
conditions of a potentially harmful
natur4ontinue to exist;

(B ) There is little likelihood Chit those
conditions will be remedied at an early
date-ee-that-theobild-van-be-returned to*
the parent in the near future: and

(C) The continuation of thelegal
parent-chtld relationship greatly
diniinishea the child's prospects for,
early integratibn into a stable and
permitnent
In determining whether termination of
parental rights would be in the interest
of the child under this subsection (4), the
court,shell consider and make written
findings regarding the factors contained
in subsection (b) of this Section 206;

(5) The child has been out of the e
4

physical custody of the parent for
period,of eighteen months and;

31
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(A) The child has developed an
emotionally stable relationship with his
de facto parent;

(I)) The de facto parent has expressed
an intent to adopt the child; and

(C) The child wishes to be adopted by
the do facto parent.

lb) Factors to be considered in certain
instances. in determining whether to
terminate parental rights under
subsections (a)(3) or (u)(4) of this
-section, the court shall consider and
make written findings regarding:

(1) Thu timeliness, nature, and extent
'of services offered or provided to. tli
parent and the child to facilitate reunion
of the child with the jiarent;

(2) The terms of any social service
contract agreed to by an authorized
agency and the,parent, and the extent to
which all parties have fulfilled their
obligutIons, under such contract;

(1) The feblinge and emotional ties of
the child with respect to his parents; and

(4) The effort the parent has made to
adjust his circumstances, conduct, or
conditions to make it in the best interest
of the child to return him to his home,
including:

(A) The extent to which the parent
has maintained regular visitation or
other contact with the child as part of a
plan to reunite the child with the parent;

(13) The payment of a reasonoble
portion of substitute physical care ana
maintenance if financially able to do so:

(C) The maintenance of regular
contact or comaninication with the
custodian of the child; and

(.0) Whether available additional
services would he likely to bring about
lasting parental adjustment enabling a
return of the child to the parent within a
reasonable period of time.

(c) Factors to be. considered in oil
instances. Where any of the
circumstances in subsections (a)(1)
through (a)(5) of,this Section 203 exist.
the court shall consider:

(1) The contents of the assessment
and report, if any. submitted pursuant to
Section 204 of this Act:

(2) The specific benefits to the child of
-continuing -the legal-prirent=child-
relationship:

(3) The wishes of the child regarding
termination of the legal parent-child
relationship. -

(d) Rehabilitation of parent. The
maintenance. of a' legal patent-child

'relationship for the purpose of
rehabilitation of a parent shall not be
sufficient grounds for continuation of
such relationship.

(e)Deprivation of custody through
divorce, separption, act of other parent.
Notwithstanding any other provisions of
this section 2015, no legal par.kchild
relationship may be terminate olely

The wishes of the child to be adopted should be
taken Into consideration, although some age limita-
tion should be set so that younger children,, are not
put in the position of having to "want to be adopted"
by the de facto parent. (C) should read: "The child
wishes to be adopted by the de facto parent, if over
the age of ten."

This provision is child-f sed, and very good.

32 25



Jr

r

26

:,,,.#!,-#41,,,,,i,74-.: -1-.-"oTe -.p t-t v ,F,-..t,Li?" 1*,:1,-,-1-.:-,,, ..- -17 ,.

1

k.

Il

Federal keelater / 60030

because a parent has been deprived of
the legal custody Oa child by reason of
a divorce or a legal separation, or of the
physical custody. of a child by the act or
comitiut of the other parent of the child.

c.1
'''ontimmtaty tO Sectibq In'T '.

The no oft sets forth several4174

supplem nbil grounds for involuntary
termination of the legal relationship
between .A parent and a child with
special needs, These grounds are Ilti.

. addition to grounds for ilwoluntary
0 tortilination otherwise provided by State ,,

'law, . .
Subsections (a), (b), (e). Subsection (a)

articulates supplemental ground for *
court order terminating the legal rent-
child 1,elationship: subsectionsib and .

st.

(c) add a number of factors the court
must-consider In veriotut termination
situations. ':

With regard to the nature of the
grounds for termination, svAlral
questions are often debate; whether
the Slate's termination of the parent-
child relationship ought to be based
upon parental unfithess or upon
consideration of the child's "best
interests," and, if both criteria are used,
what relative weight ihould be accorded
to each.

In the Model Act the court is directed
to consider both the best interests of the
special needs child and parental (..-
conduct indicating unfit:1066.ot non-
involvement, Both factors should be
weighed before a termination order is
entered. The decision as to what course
of action would be in the child's best
interests is to be made with specific
reference to the type of parental couduct
alleged In the petition. ..

Parental Conduct. Except for the prior
adjudication of abuse 13r neglect ' -
(subsection (0X3)), the parental conduct
criteria for termination of parental rights
all tonstitute some degree of non-
involvment in the child's past or present
life. These ark grounds which presume
such inability, unsuitability, or lack of
interest in parenting the child that
further consideration of parental

___.con.du loillumgarm_w
When the chi as never en n e

physical custody, of his parents, or when
the child has been out of the parent's
care for a year or more (subsection
(a)(4)). the potential.for the parent's
initial or renewed involvement with the
child must be considered before the

, parental conduct criterion for
termination is met. That Potential will
be influenced by the current conditions
surrounding the child which
characterizhim as a special needs
child.

In the type of situation delineated In
subsection (a)(5), a parent who cannot

33
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be faulted for miscoduot or lack of
present parenting ability nevertheless
may be deemed to haVeforfelted the
parent-child relations*. In these cases
the parental conduct criterion is
included in the Model Act in tesponsA to

f the need to realove obstacles to
adoption of children who have long,
been in need of permanent homes. Some
of thoso children have been in the*Iong-
term care of foster parents willing to
adopt them but-unable to do so because
of the belated reappearance of a parent.
The parent, perhaps out of touch with
the child for many yetirs through no fault
of his own (perhaps having been lost to
the agency. or neglected by an
understaffed agency, or not
understanding the legal means for
regaining custody of the child). may be
capable of reassuming custody and
parenting his child. in such a case, if the
child wishes to remain in his present
home and be adopted, the birth parent's
interest in custody end control of the
child has effectly been superseded by
that of anew family unit whose right to
continued integrity should not be
violated.

Where the child has previously been
adjudicatbd to have beeniabused or

' neglected (subsection (a)(3)), the
"parental conduct" criterion for
terthinatinn of mantel rights is deemed
to have been met, and the second
standard, the child's best interests, is
control)ing in the determination to
terminate parental rights.

Be;t hiterests of the Child
Subsections (b) and (c) are intended to
pr tide guidance to the court in
determining whether, given certain .

parental conduct or circumstances,
termination of parental right would be
the child's best interests.

In two sets of circumstancesprior
abouse or neglect, and absence from the
parent's care for a year,or failure of the
parent to take custody cif his childthe
child's best interests are deemed to be
inextricably related to the parent's
demonstrated potential to care for the
child in the futute. This potential is
I I I` .I: , . I .11

the'parent with respect to the child or
his siblings. Subsection (b) requires that,
if termiNlation is sought pursuant to
subsections (a)(3) and (a)(4), the
services offered to the family by the
State be considered in evaluating the
parent's past efforts and future
parenting potential.

Where prior abuse or neglect has been
foundisubiection (a)(3)), it hrcritically
important that agency intake and
service practices reflect an
understanding of families which abuse
or neglect their children. Treatment

4
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This provision deal with assessments of the chiO in'
order to determine whether an involu,tary termina-
tion of parental rights should occur. The, "heritage"
phrase is ambiguous. The "child's wishes" phrase
should Include "if over the age of 10."

The "heritage phrase" may have implications for the
adoption planby subtly reflecting a bias against or
actually banning trans-racial, trans-cultural or trans-
religior placements.

This section off' commentary suggests just one more
factor to consider, in conjunction with more impor-
tant grounds for termination of parental rights.
Therefomain in touch with his heritage" is
not be a primary consideration.

is
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services. should be offered by trained
workers who have the capacity to
encourage positive growth.

Where the child has been out of the
portent's physical custody for a year or
the,perent has not taken physical
custody of his child (subsection (a)(4)),
and where there has been a prior
adjudication of neglect or abuse
(subsection (a)(3)), the court must also
consider*hether, the parent maintained
regular ;assumed reasonable
support end Maintenance obligations,
and cooperated with the agency
(subsection (b)()). These factors are
important banes of whether additional
services are likely to bring hbout e
lasting parental adjustment which will
permit the child's return to the Oren*,
Where parental contact has been
sporadic, such as sending an annual
birthday card, and does not indicate any
pattern of ability to sustain ongoing
communication, the court shot Id
probably regard sueh contact as
Insignificant evideneb of parental
interest In the child.

In conjunction with I grounds
enumerated in subsecti (a)(1) through
(5), the court should always consider the
assessment of the child, the
opportunities the child will have to
remain in touch with his heritage, ansl
the child's wishes regarding termination.

Subsection (d). Subsection (d)
provides that, although the parent's need
for a relationship With the child may be
cdnsidered, such a need may not control

w' the court's decision regarding 01

termination of that relationship.
Subsection (e). Divorce, separatioh, or

unlawful deprivation of the custody of a
child do not constitute parental conduct
criteria upon which %termination action
can be based. This subsection
eliminates any ambiguities with respect
to these issues which may be created by
the grounds for terminatiol in
subsection (a).

Section 206:Disposition of Petition fur .
Involuntary Termination of Parental
Rights With Respect to a Child With
Special Needs

28

If, after considering all the evidence at
the adjudicstory hearing, the court finds
that sufficient grounds exilst for
involuntary termination df the legal
parent child relationship, it shall:

(1) Enter an order terminating the
legal parent-child relationship; and t

(2) If such order has the effect of
terminating the parent-child relationship
with respect to both parents or to the
last surviving parent, appoint an
individual or Agency guardian of the

. child's person. The guardian of the
child" person shall report to the court

35



riders! Register / 50031

within ninety days on permanent
-placement plan for the child with special
needs. At least every six months
thereafter, a report shall be math to the
court on the implementation of such
plan. The court shall review the plan for
the speciel needs child no less tharronce
a year.

(b) Denial of petition. (1) If thr court
Mkt. that'suffIcient grounds for
involuntary termination of the legal
parent-childrelationshipdo not exist, It
shall meke en appropriate order with
respect to the mu ofand protection
the special need. chi , and may either
continue its jurisdiction or dismiss the.
petition as may be appropriate in the
circumstances.

(2) if the court finds that the services
or social service contract as described
in Section 206 (b)(1) and (b)(2) of this
Act were insufficient or inadequate, the
court may order an agency tb develop-a
plan of service for the child with special
needs and his parents.

(3) Any order the court makes under
subsection (bX1) of this Section 200 shall
specify what residual rights and
responsibilities remain with each living
parent, and shall deeignartitthe period of
time the order shall remain in effect,
with mandatory revievrby the court no
later than six months thereafter and at
subsequent intervals of not more than
one year.

(c) Court reviews of permanent
placement plan. In conducting reviews
pursuant to subeections (0)(2) and (b)(3)
of this Section 200, the court or a hearing
officer designated by the court shall
hold a hearing and require the presence
of the guardian of the child's person or
any other person the court or the hearing
officer deems necessary to conduct the
review.

Commentary to Section 21

Subsecfien (a). If the court finds that
the dual criteria of parental conduct and
best interests of the child with special
needs have been met, it must enter an
ordsi terminating parental rights. Since

'the rights of one parent may be
terminated without affecting the rights
of the other, it is possible that the entry
of a termination girder would not .4
necessitate the appointment of a legal
guardian for the child. lithe child will
be left without a guardian, however, the
court must appoint one.

Any person or agency appointed as
guardian pursuant to this subsection
must report back to the court on the
completed placement plan for the child.
This mandate attemptitto ensure that,
following termination decree, child
in fact is adopted or settled into a
permanent placement. By retaining . -'
jurisdiction, a judge has the power. to

!'his provision mandates a: 94.day limitation to sub-
mit a permanent plan for a child _free for adoption; 6
month limitation for reports to the court on implemen-
tation of the plan; one year limitation on court review.

a

3
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hokt a h.arkir.nd to Janke fartlutt
orders shoold that

thergro

thdmmed woiferY .

abi=ir.Vzrahe cOurClndenot exist to grant the
petition for temakeation of parental
rights, the petition raw be &edema.
Even If lb. court-dismisses the petition
for termination. it retains the power to
enter further orders to protect the
welfare of the special needs child.
ilependktg on tie oirownstances
surrounding a particular case, it may be
in the &Ore best Inter,* for the cowl
to contkwe its jurisdiction so the court
can =mita( the case through periodic
reviews until such time as facts warrant
a further beeline on the petition,

SubeectIcat (4. The importance of
periodic case review in asourinestbat a
child receives appropriate adoptive and
other serviossie widely acknowledord.
See M.A. Section 101(b) (commentary).
Many States require riqOar Coda
reviewof the cases °tallithisn who are
under the juriadicahnt of the 'boort. To
Owent these raviewi from becomkti a
pro forma submission of a social
services report which receive, scant
judicial attention. this sebeecdon .

requires é ooult hearing atyrhich serious
consideration of the chiles situatIon is
much more Mob! twoccur. The heating
does not demand rigid procedural
formality and may be held by court
official other than a judge. Personal
testimony by individuals famIlr with
the child's case shoald. howri be'
required.

Section 207. Court Order Granting
Termination of Parental Rights of a
Child With Special Needs

(a) Form and content of orders. Every
order the court makes pursuant to
Send= 208 of thle Act Aar be in
*kiting and shall mid, the finding.
upon which thenrder Is based. including
f1n4inp pertaining to the jukisdiction of
the court. By order must fix
resporibility for the support of the child
with special needs.

order& Except asThis provision allows an exception for interlocutory (b) Finality of
otherwise provided for an laterloclltory

decrees
binding On all persons atter the date of
entrystudess stayedpending an appeal.

Commentitty to Section NO

The requirement that *very order be
writing and red* the ihsdings upon

?Ala it was bas, will facilltite
meaning ful appellatereilew. The order
must also ftx responsibility for the
child', *wool With the birth parent
whose riitts have not been terminated
or the guardian albs ddies person, so
apPropriate

*30 37'
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The fact that all orders are deemed to
be final from the date of entry ensures
that an aggrieved party may take an
immediate appeal.

My? 209. Effect of Termination
Decree or Relinquishment of a Child
With Special Needs

(a) Effect of termination. Upon
relinquishment of a special needs child
or termination of parental riglts with
respect to a child with spec needs
through a court decree, the parent
ceases to be the legal parent of the child
as to whom rights have been terminated,
as set forth in Section 104 of this Act. No
such parent has a right to notice of
proceedings for adoption of the special
needs child by another or to object to
the adoption or otherwise to participate
in the proceedings.

(b) Parental rights Independently
terminable. The legarparent-child
relationship may be terminated with
respect to one parent without affecting

,.. the legal relationship bqtween the
special needs child and the other parent.

(c) Agency to provide notice if
termination challenged.,

(1) If the validity of a relinquishment
or court order terminating parental
rights with respect to a child with
special needs is.challenged in a court of
this State, the court in which such
challenge is filed shall:

(A) Notify any agency to which the
child, was relinquished, which is
presently responsible for the child,
which placed the child for adoption, or
which provided postplacement services;
and

(D) Hold a bearing to determine if any
notice shall be provided the child and if
so. the nature of the notice. At such
hearingthe co point an
attorney a em to repr sent the child.

An age cy which is notified under
,section c)(1)(A) of this section shall
notify the adoptive parents of a child
who has been adopted or, if the child
has not been adopted, the prospective
adcfptive parents, if any. Such notice
shall inform the parties of the pendency
of the challenge a d of their right to be

agency issuing such notice shall certify
to the court In which the attack was
filed that the requirements of this
subsection ha e been met.

(2) If the vality o( a relinquishmeRt
or court order rminating parental
tights kith respect to a child with
special needs is challenged in a court of
any °titer jurisdiction, any agency pf this
State Which learns of such challenge by
any means shall notify the agency
responsible for the child prior to his
placement or adoption, which in turn

4r-

iv

4

This child-focused provision effectively eliminates the
possibility of "open adoptions'Olo that the parents
who have relinquished can intervene in the adoption
planning. This provision is basically in conflict with
the provision in Section 202 allowing birth parent in-
volvement after one year. This is another reason why
we recommend that Section 202 should be deleted
or significantly amended.

/
The agency involved in the adoption is to be notified
if a relinquishment or termination proceeding is be-
ing challenged.

The agency must then notify the prospective adoptive
parents o'r adoptive parents of such action.

1

( 1

Even when challenges are issued in another jurisdic-
tion, the agency involved in the . adoption must be
notified.

38
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The commentary again emphasizes the finality of the
termination decree which therefore eliminates the
legal right of either birth parent (or prospective
adoptive parents) to an "open adoption." This is a
good, child-focused provision.

41.

Here the commentary discusses the important role of
the agency involved in the adoption to be an inter,
mediary (or conduit) for the notice of attack on the
at option. In-this -way-the-iderttifieetion-ef
parents to the adoptive pareiti`and vice versa is not
disclosed and confidentiality can be maintained.
Good.

32
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shall notify the adoptive or proposed .

adoptive parents, if any, of the pendency
of a proceeding which may affect their
status with respect to the child.

Commentary to Section 208
Subsection (a). The provisions follows

the traditional approachroach of divesting
both parent and d of all rights
towards Ole RR er, except that the
child's right to inherit from his birth
parent is terminated only upon a final
order of adoption. See M.A. Section 104.
This approach is consistent with a
public policy commitment to the best

t'interests of the child,
This subsection underscores the

finality of the decree and the fad that
following termination a parent will have
no standing to object to an adoption or
other planning on behalf of the child
withspecial needs. 1'

Subsection (c . Whenever a
relinquishment
collaterally a ticked, the special needs

termination decree is

child and any adoptive or prospective
adoptive parents clearly have a vital
stake in the outcome of the action. The
adoptive or prospective adoptive
parents or agencies which have an
interest in the child should be provided
with notice and made parties to a
collateral attack. This provision assures
a complete examination of the issues,
and apprises these parties of the
potential modification in legal status of
the chit&

More important, however, proiiding
notice to adoptive or proposed adoptive
parents prevents their belated discovery
of a matter of critical importance to
them. For prospective adoptive parents,
the possible reversal of the termination
of parental rights may affect their
decision to commence adoptioi .

proceedings. For adoptive parents this
early notificatibn and, perhaps,
intervention in the collateral attack,
proceedings may prevent an extended
legal battle with potential harmful
consequences for the child.

The agency selves as a conduit for the
provision of notice in these cases. This
protects the anonymity of the birth and
adoptive 'arents, and 'revente birth
paren s torn Rcover ng tile
whereabouts of a child as to`whom they
have no rights as that point.

Agencies of one State which learn of a
collateral attack filed in another
jurisdiction are required to notify the
agency responsible for the child prior to
placement or adoption. which in turn
shall notify the adoptive or prospective
adoptive parents of the challenge. If the
agency which learnt; of the out -of -state
challenge to the termination of parental
rights is not the agency that was
responsilde, for the child prior to

39
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placement or adoption. it shall ascgtain
the identity of the agency which has or
had responsibility for the child from the
State adoption administration.'

Section 209. Authority and Duties of
Guardian of Child's Person

(a) Authority to consent. The guardian
of the child's person has the Awthority
without limitation to consent to
marriage and enlistment in the military
service of the United States, to consent
to any medical, psychiatric, or surgical
treatment, and to consent to the
adoption of the child unless the child
has a living parent whose rights have
not been terminated.

(b) Right to custody of child. The
guardian of the child's person has the
right to physical custody of the child or
to determine an appropriate placement
for the child, subject to the review of the
court. WIVAn he does not have physical
custory of the child, the guardian of the
child's. person or his designee has the
duty of reasonable visitation with the
child.

(c) Responsibilities. The guardian of
to child's person has the responsibility
to en&uro that the child receives
adequate support, core, nurture, and
education, and to ensure that the child
has legal representation in legal actions.

(d) Reports to court. An Individual pr
agency appointed us guardian of the
child's person shall report to the court
within ninety days on a_permanent plan
for the child. At least every six months
thereafter, a report shall be made to the
court on the implementation ouch
plan.

Commentary to Section 209

The terms "legal custodirin" and
"legal custody" are frequently confused
with "guardianship" in discussions of
child welfare laws of different States.
The occasions for appointment of a
guardian of a child's person differ from .

State to State. The distinction between
the two terms is frequently blurred,
particularly when States make use of
concepts such as "temporary
guardianship" or "permanent custody."

The concept of "guardian" is usually
broader than thayf "custodian" or
"legal custodian." As used in the Model
Act, the authority and dutiai of a
guardian encompass those of the legal
cuatodirin and also include the authority
to make decisions permanently affecting
the child's welfare, including consent to
the adoption. However, to provide
enough flexibility to accommodate
variations in State law, the Model Act
also presumes that a court may appoint
al guardian without terminating parental
rights. See M.A. section 206(b). Also in

w

40
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Take note that the term "guardian" is consistent
with your State useage.

-3

A

In Section 3Q1 (h), the word "providers" should be
replaced by "agencies." The definition of agency
should already, be amended (p. 7), All agencies
should be encouraged to meet provisfts for ac-
creditation as well .as accepted standards of prac-
tice. Individuals. or entities, if allowed under. State
law, should be required to meets the requirements- of
an "agency."

1-

vb.

This part of Section 301 (b) should be examined
carefully by adoption agencies. Some questions to
consider are: What if a voluntary agency doeseonly
hbalthy newborn adoptions with no public funds?
Will the State impose a special needs case planning
system on that agency? Will the State implement a
case planning system for members of the clergy,
lawyers, physicians and others who engage in adop-
tion o serve as intermedivies and who, as often as
agencies, have cause to, come into contact with
,special needs children?

34
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the interest of flexibility, the definition
of ".guardian" does,,not preclude
delegation of the physical custody of the
child while still maintaining the duty of
overgeeinkthe physidel care and
control throughyisitation.

Legislatures considering enactment of
the W01 State Adoption Not may need
to adjust these definitions to fit
previously established usages in their
own juris

Title Services For
Cilildreh With Special Needs

Section 901. Duties of the State
Adoption Administration

It is the duty of the State to ensure
that all children with special needs in
the State who need adoption services
receive them in an appropriate:and
timely fashion and to ensure filet all
adoption services provided,,to these
children meet accepted standards of
practice. To promote the effective
discharge of thesetities, [there is
hereby created' the State-adoption
administration, [which] shall have
responsibility for the laderkinistrationj
[supervision] of all public adoption
prOgrams for children with special needs
within the State and shall, at a
minimum,lhave the following duties:

(a) Regidation of Agencies. Consult
with the (State licensing agency) to
develop regulations designed' to ensure
that all public and vbluntary providers
of adoption-services to children Atha,
special needs meet accepted standards
of priretice.

(b) Li:IA(1'0.1 with foster care: case
planning and review System. Establish
linkages between adoption services and
public and voluntary foster care
services, to ensure that adoption is
'Uvalluited as one option for special
needs children in fosterseare.and that
adoption services are availablelor
children according to their special
needs. To carry out thin responsibility,-

.

the State adoption administration shall
impleMent or cause to be implementeda
short-term and long-term case planning
syst.em in all public and voluntary
adoption agencies in the Stare and shall
cooperate with the [State foster care
agency] in conducting perlodic cage
reviews. All children with speciarneeds
in the care or be responhibility of public
and veluntar4tloption agencies in the
State shall be included in the case,
planning and case review systems.,

(t) Specialized programs for children
with special needs; recruitment of
odwtive parents. To meet the needs of
children with special needs:

(1) Provide specialized programs,
staffed by persons whose" skills are
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. specifically suited to meeting the special
needs of such childtint and

(2) Regularly recruit or ensure the
recruitment of adoptive parents to moot
the special nee& of such children.

(d) Family assessments. Provide or
ensure the provision of a family
assessment to any adult, married or
unmarried, who applies to adopt a child
with special needs. ".

(e) Persons to be served. Provide or .

cause to be provided preplacament,
placement postplacement, and
postadoption services:

(1) For all children with special needs
who are the responsibility of the State
and for whom adoption is the plan; and

(2) As appropriate, for the birth
parents. prospective adoptive parents,
and adoptive pdents of such children.

(0 Public informotion. Publish and
disseminate information to the public
regarding adoption programs and
services for children with special needs
within the State. Such information shall
include, at a minimum:

(1) The numbers and characteristics of
the special needs children available for.
adoption; -

(2) The requirements for persons to
:leek to adopt a child with specie needs;
and

(3) The steps in the adoption ig.ocess,
and the services and financial

assistance available to persons who
adopt a child with special needs,

(g) Public education. Conduct a
program of public education on adoption
of children with special needs.

(h) Adoption resource exchange.
Establish and maintain, or cause to be
established and maintained, a Statewide
adoption resource exchange or listing
service of children with special needs
awaiting adoption and potential
adoptive parents of such children.

(i) Training of staff. Provide or ensure
the provisiodof appropriate training for
persons performing services leading to
the adoption of children .with special
needs and required by this Act.

()) Statistics. Keep statistics relating
to adoption which will be designed to
present a true "and accurate account of
adoption services provided to children
with special needs within this State and
to such children outside this State
whose physical custodian or guardian is
a resident of this State. The court and
each. agency shall 'provide such
statistical information to the State
adoption administration as may be
reqpired by it in order to carry out the
purposes of this subsection (j),

(k) Forms. Develop forms which may,
be employed to implement the
provisions of this Act.

(d) This section is problematic. Although it is impor-
tant to provide a family assessment in a timely
fashion for each person or couple who might provide
an appropriate home for a special needs child, this
section reads that any adult is entitled to such an
assessment. It thus creates a new kind of entitlement
program. It should be noted that the responsipility
for the assessment rests with the public SeatediAdop-
Hon Administrationnot the voluntary agencies.

(e) Preplacement, placement, postplacement and
"postadoption services are 'never defined. Requiring
such services moons that they will need to be
carefully regulated to assure fiscal feasibility.

r

.10

(j) tetistics are only as useful as they are available.
A required report, at least annually, should be made
avtiilable to the public at modest cost orfree.

42
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(1) This is an important activity which is viitually left
to administrative rule-making for specifics. It may be
preferable to specify, in more detail, 'what is ap-
propriate in legislation.

"'Falling," not "faling."

38 43
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(1) Stoddords for record keeping
Establish standards for the compiling
and maintenance of agency records.

Commentary to Section 'W1

Thu opening sentence of the section is
a statement ofpolicy, emphasizing the
affirmative duty of ttie State to strive to
provide permanent home's through
adoption for the State's children with
mech.! needs,

The State adoption administration
' created or designated by the legislature
may be an already existing unit within
the State government. The individual
public agencies which provide adoption
services will usually provide foster care
services as well, so the umbrella Mate'
adoption administration will be
Intimately involved with ihe operation
of public foster care programs 'The
precise administrative role of the
umbrella authority will be determined
by whether the State's social service
system is State-administered or county-
administered and State-supervised.,

Subsection (a). This provision Is an
ess ntial element in a scheme to provide
a ption services of high quality on a

atewide basis for children with
special needs. The positive and negative
sanctions inherent in the licensing and
regulation processes, although not the
only tools for maintaining or upgrading
agency performance, are among the
most effective. Licensing and regulation
serve not only to eliminate poor service
providers; agencies are encouraged, by
the very existence of mandatory
standards, to keep their performance
'from felling to unacceptable levels.
Because States have their Nin licensing
statutes and regulations, the Model Act
has not addressed this matter per so.

Subsection (b). The linking of
adoption resources with the foster cue,
syslem is a vital first step in serving the
large numhers of children,who are
spending their childhood in "temporary"
foster care. A recent nationwide study
of children in such temporary care
showed that forty-five percent had
already spent more than two years in
foster care. l).t. Dept. of Health,
Education find Welfare, National Study
of Social Services to Children and their
Families 120 (1978). (See also H. Maas,
"Children in Long-Term Foster Care," 48
Child Welfare 321 (1909).)

One problem in serving these children,
has been the inability to identify them. 4
Some States have already met this
problem by instituting mandatory
administrative foster care case reviews
similar to this subsection.

Because of the close organizational
link between public adoption and public
fester care agencies, the duty of the

*T.
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State adoption administratiott under this
subsectitur should be fairly simple
within thor*ub is sector, The More
complicated to will belinking
voluntary foster care services with
public adoption Mem and public
foster care. with v luntary adoption .
resources.

Subsection (c). primary Value of a
'Statewide adoption authority is its
ability to equitably distribute State
adoption funds and resources to serve
the children wto need them most.
Through use of stetistioal data
compiled pursuant to subsection (f), the
Statewide agency can identify broad
segments of the foster care population
for whom special recruitment of
potential adoptive parents may be
needed. The importance of active
recruitment of appropriate families is
illustrated by the frequent disparity
between the types of child needing
adoption and the types of children that
unrecruited applicants are willing to
adopt.

Subsection (d). Closely related to the
State's duty to oversee active
recruitment of adoptive parents suitable
to the population of waiting children
with special needs is the duty to provide
family assessments to applicants who
repond to these special recruitment
efforts. The'problem of allocation of
agency resources between providing
family assessments and performing
other adoption services is a
longstanding one. M.A. 4 303
(commentary). However, the value of
providing these assessments to all
persons who express an interest in
adopting a child with special needs
cannot be overemphasized.

Subsection (e). In addition to
providing Statewide planning and
coordination, the State agency is
responsible for ensuring the provision of
adoption services to all children with
special needs and their families.

Subsection (1) and (g). Public
information and education is an
essential part of the recruitment process.
Awareness of the types of children with
special needs needing homes, and'of the
State assistance which may be provided
to adoptive children and families (for
example, adoption assistance, see titib
IV of the Model Act), can be useful in
recruiting potential adoptive parents,
Public education also fosters greater
understanding of issues and attitudes
which affect the lives of children with
special needs and their families.

Subsection (h). As of Nix 1980, forty
States had establiethed State adoption
exchanges. Child WelfariLeague of
America, Inc., A Report of le Regional
Nee2-is Assessment Workshops to
Develop and Strengthen Adoption

BEST COY AVAILABLE
0\

C

This "task" of publio-voluntary cooperation may be
less complicated thari implied in this section of com-
mentary. The sentence is negative and not necessary.

. Delete the final sentence of the paragraph.

In fact, the value of providing assessments indiscrim-
inately has been overemphasized. hi times of limited,
resources and staff, this "entitlement" to an a8seps- -
ment to anyone is over-zealous.

I 4 4
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1.

4

This commentary assn that regional and national
exchangesc` effectively nd homes for waiting chil-
dren. This may or may not be so, ,

4'

4

The role of social workers is not specifically men-
tioned; it should be, since these are social services to
children an 'families.

11.

Since acccmntability is to be sought, these statistics
should also reflect the numbers placed by"the public
sector and voluntary sector, with an accurate and
full cost-of-placement per case stated. The costs
should also be identified as from public funds or
other funds, such as voluntary &nations or fees, and
inclpde administrative or indirect costs attributable
to the activity.
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Exchanges (190Q), The remaining States
provide some ltiformation and referral
services to assurglhat all potential
adoptive homes ilWthe State may be
canal red in the search for a faintly for
any artieularchild. It should be
amp prized that this resource is oT
optbnal value only when It la' actively
used as a recruitment tool. The State
adoption exchange should be linked
with all State adoption agencies'and
with any available regional or national
exchanges to facilitate planning for the
adoption.ot Childh with special needs.

'Subsection (i). While the State
adoption administration can be
expected to offer special.expertise and
training resources, the training programs
pursuant to this eubasiition should: be .

jointly planned by thetitate agency and
the! al agency involved, as the latter

rtiou ar problems of its ownan p l
aw upon the unique perspective

workers. As those most directly .

involved in adoption services, adoptees,
adoptive .parents, and birth parents
should not be overlooked us training
resources in the preparation of these

. programs, Trainees should include not .
only adoption personnel, but a410 foster
care work.ere, lawyers, judges, court
officials, and other citizens having an
interest in the adoption of children with-
special needs.'

Subsection (1). The maintenunce of
stptietical data bOhe State agency is
necessarylo facilitate planning of
adoption programs for children with
special needs, to account for the
interstate movement of children, and to
monitor the provision of services of
public and voluntary agencies.

The statistics kept pursuant to this
,subsection should includo,.but need not
be limited to: (1) The number and
charactleristica (such as age, sex, race,
ethnicity, handicap, length of time in
bare) of children with special needs in
foster care for whom adoption is the
appropriate plan, and a divisibn of the
numbers of such children according to
those whose parents' rightseave and
hate not been terminated, will the
number and characteristics of tho s

Wive no living legallparent but who have
not been placed foradoption, 115 well es
those children with special needs placed

---4444.doption by agencies within the
..S.tate; (2) the number and characteristics
of special needs children placed into
subsidized adoptions: (1) the (thulim
and characteristics of birth parents of
children with special needs to vhom
adoption services have been provided,
with such dote to be collected in three
categories: Those whpso parental rights .

were Oirminaiod through relinquishment,
through voluntary court al:lions, and

4 5t
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through involuntary court action; and (i)
the numbers of inquiries from potential
adoptive applipants, applications to
agenoies for l'amily assessment and
adoption, applicants who have received
family assessments and have been
approved as adoptive Willies, mid
approved applicants who have hod
children placed in their home for
adoption.

Subsectio, (I). The importance of good
rbcordkeephig in adoption practice is
increasingly recognIzed. Information in
indalidual apse records servos as a base
for compiling of agency and State data
concerning placement and adoption of
children with special needs. Agency
reeoprds of parental relinquishment are
vital in documenting due process
safeguards. Fttrthermore, agency records
often are the primary solace of the
child's medical and social history prior
to adoption.

Section 30Z Adoption os the Plan for the
Child With Special Needs

(a) Determination that adoption i. the
best plan for the child. A child with
special needs shall be placed for
adoption only upon a determination by
the agency responsible for planning for
the Child that adoption is the best
available plan to meet the physical and
emotional needs of the child ding
minority. Such a determination be
made only after consideration of
alternative short-term and long-term
plans for meeting the needs of the child
for a family and home.'

(b) Purpose of services to parents. The
sere (le to parents offered under
Se Ion 201 of the Act shall be provided
with the primary purpose of assisting
the parents in arriving at the best

,available permanent plan for their
special needs child. Provisions of such
services to a parent shall not bo
dependent upon the decision of such
parent to relinquish a child with special
needs for adoption.

Commentary to Section 302

Subsection (a). The provision im es
upon the agency having reiplinsi it
for the child with special needs thelegal
duty of making an affirMative decision
that adoption is preferableto other
possible alternatives for the child's long-
term care, before the child is- plyed for
adoption.

SubsAtion (b). The services referred
to are [he counseling and referral
service's of the agency to the parents.
See M.A. Sectiona.201. A parent cannot
make an informed decision regarding
the special needs child's best long-term
interest without knowledge of
alternative resources and arrangement^.

.44

4.

This is a good statement about record-keeping; how-
ever, there are no specifics on where, for how long,
to maintain what recordsin a confidential manner.
-This section will require careful and considered rule-
making.

t

Section 302 (b) makes a posit ve statement about the
importanci of serving the parents as well as possible
in order to be sure that the adoption choice is indeed
the result of an infqrmed decision. The sepaces can-
not be provided as a quid pro quo to relinquishing a
child for adoption! This is goad social work prac-
tice.
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(1) Allows legal -risk placements 'with adoptive
parents, as long as Ole agency has informed the
parents, in wrjting, that the child's parental rights
have not yet been terminated.

4

(13) Single individuals are included as eligible add-
tive parents for children with special needs.

(c) Priority for a family assessment is to be given to
any person who applies and "expressly requests to
adopt a special needs child." This section further
complicates the "entitlement assessment" present
in Section 301, by requirpiat the assessment be
provided within 6 months. Again, due to fiscal limita-
tions, states will be hard pressed to implement this
very expensive provision [see pages 35 and 37).

(d) "Restrictive criteria unrelated to the potential
parent's ability to care for a special needs child"
needs to be defined or else this section needs to be
deleted.

(f) (1) This provison can be used by parents to collect
information needed. Especially important is the
current health assessment.

40
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sre. ram 03. Mammon: for Aclop4, of a
Mild With Special Needs

Actions motirod bofona plocemeat
of a Child An'agonny.shall make a .

placement for atlotion of a special
needs child only

(i) When there is satisfy:tory
cvkionco that all parenterIghts over the
hild have boon terminated abcording to

The laws of this State or of another
lariediction, oxoopt that n child May be
placed in the home of the prospective
adoptive parents of the child prier to the
terination.-of all parental rights if the
agency informs the proepectivo adoptive
'monis, in writing, that the child may
not adopted if parental rights are not
terminated; and
, (2) When a fondly assessment of the
prospbctive adoptive parent or parents
has been completed

or
has found the

prospective parent or parents suitable .
for the specie! needs child in question.

(b) Who May apply for a family
rice sment Any adult, married or
unmarried; may apply to an agency for rc
family assessment. If an applicant is
married, thonapplication (4111.111 be made
by Ln,th spouses faintly.

(c) Priority for receipt of family
assessment. Any person who applies to
the State adoption administration and '
expressly requests to adopt a specific
child or typu'of child with special needs
shall be given priority for a family
assessment. The assessment may be
performed by the State adoption
administration or by another public or
voluntary agency, but the State adoption
administration shall ensure that any
applicant described in this suirsee.tion
Mieceives an assessment within six
months of his request therefor.

. (d) Arbitrary eligibility eriteia
prohibited. An agency shall not exclude
from consideration as a potential
adoptive parent the foster wont of a
special needs child solely because of his
status as the child's foster-parent, or any
applicant solely by virtue of restrictive
criteria unrelated to the potential
parent's ability to care for a special
needs child.

(a)Denial of application. 'When en
agency denies the application of
person who has applied to adopt
pursuant to subsection (rc) of this
smtion, the agency shall inform the
applicant, in writing, oithe denial and of
the reasons therefor.

(.1) Agency responsibilities prior to
lecntmint of d child with slim:led merle,

Before making a plactiment for adoption
of a child with special heeds, an agency
shall:

(1) Obtain a current health
assessment of the child, including any
necessary psychiatric and psychological'
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evaluation, and the present p4sical,
intone614E and emotional needs of the
child;

(2) Compile a written report
describing he services provided to the
birth parents of the obild;

(3) noterinine that adoption is the best
available permanent plan for the child;

(4) Completd a family assessment of
the prospective adoptive parent or
parents, including their suitability for
the child to be placed. end prepare a
written report thereof;

(5) Compile a detailed written health
histoary and genetic and social history of
the child, including information from the
current health assessment referred to in
(1) above, which:

(A) Excludes Information which
would identify any birth parent or 1;

members of a birth parent's family and
is set forth IA a document that is
separate from any document containing
such identifying information;

(B) Shall be retained by the agelicy
until at least sixty years after the
attainment of majority of the child, and
an agency which ceases to function us
en agency shall transfer to the State
adoption administration any documents
and information retained pursuant to .

this subsection (1)(5);
(C) Shall be supplemented throughout

the period of time referred to in (B)
above with any further information
received by the agency which is relevant
to the child's health history or genetic
and social history but which excludes
information identifying any birth parent
or member of a birth [parent's family;

(D) Shall be available, throughout the
period of time referred to in (B) above,
only to:

(I) The adoptive parents of the child
or, in the event of the death of the .

adoptive parents, the child's guardian:
(ii) The adoptee upon reaching the age

of eighteen;
(iii) In the event of the death of the

adoptee, the adoptee's spouse if he is
the legal parent of the adoptee's child or
the guardian of any child of the adoptee;

(iv) in the event.of the death of the
adoptee, any progeny of the adoptee
who is age eighteen or older.

(0) erovide to the prospective
adoptive parent or parents a, copy of the
health history and genetic and social
history compiled in accordance with
subsection (5) above; and

(7) Provide such other services as may
be necessary to carry put the purposes
of this Act:

(g) Repoks. Thu report required by
subsection (f)(2) of this section hereof
shall be submits d to the court with the
petition for ter nation of parental
rights or, if ch petittbn is not filed,
with the petition for adoption, All other

(A4 Requires identifying information to be excluded
froin written reports shared with adoptive parent.

(B) The written records are requirpd to be retained
for 60 years. It should be 99 yepts. This provision
also requires an agency to transftfr its records to the
State adoption adminstration, if it should cease
operations, which is good.

(D) Access is limited to the adoptee and his family.
Birth parents have no access to these records. States
may want to consider including birth parents for up-
dating the health history and genetic and social
history of the child, as well as for allowing access to
non-identifying information.
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A

(h) This section is a good model for confidentiality of
adoption records. Tlie only access to the sealed
records is through court order. The health history,
and genetic and social history can oily be disclosed
by the adoption agency.

This is. a good approach to limiting some agencies'
workers, who presently have brow) latitude in
disclosing information.

(i) This punishment is appropriately severe enough
for the seriousness of tampering with confidential
adoption files.,

In (i), the word "in" should appear between the word
"information" and the word "violation."

Federal Register 50035

reports required by this subsection (f),
shall be retained by the agency and
used to prepare the report
accompanying the petition for adoption.
If any information for any report
required by this subsection (I) cannot be
obtained, t hareport sha state the
reasons therefor.

(h) Confidentiality of records.
Notwithstanding epy other law
conceining public hearings and records,
all court files containing retard: of
Judicial proceedings conducted under
this Act, and any health, genetic and
social, medical, and anyother
information relating to children with
special need, submitted to the court in
such proceedings, shall be kept in
separate sealed files and withheld from
public inspection by anyone, including
the edoptee, the adoptive parents, other
parties'to the adoption proceeding., the
birth parents, or any other persons,
except under court order. In the absence
of a court order, the only information
relating to the birth parents or members
of a birth parent's family which may be
disclosed is the health history and
genetic and social history compiled
pursuant to subsection (1)(5) of this
section; this information may be -
disclosed by the adoption agency only,
and only as provided by subsection .

(f)(5) of this section.
(i) Penalty. A person who knowingly

obtains or discloses information or aide
and abets another in obtaining or
disClosing information or who willfully
destroys or falislo record or preserve'
information violation Of the proSisions
of this Title, shall be punished by a fine
of up to $10,000 or,up to six months
imprisonment, or both.

Commentary to Section 303

The section sets out the adoptive
placement procedure. which agencies
mesas:Mow for children with special
needs.

Subsection (a). When a child with
special needs ii.plabed with a family,
the parties involved should understand
that the placement cannot lead to
adoption Unless the child is legally free
for adoptions that is. unless parental
rights with respect-to the child have
been' terminated. **KA. *Sion
103(a). The fact that * child has been
freedlor adoption prior to placement
relievesethe child, the prospect!**
adoptive parents andagencY of the
uncertainty inherent in th birth parents'

,
contincyd legal interest i e
When placement occurs on y after
termination of parental rights, all
parties' efldrto may be wholeheartedly
devoted to the creation of a viable

42
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family bond between child and adoptive
parents.

There will be Some special
circumstances, however, in which.it may
be in the interest of child with special
needs to be placed with ..prospective
adoptive family before all parental
rights have been terminated. This
section would not preclude such
placements. When an agency has
located an appropriate adoptive family
for a child with special needs and the

A process of termiha tips the rights of an
unin4olved parent has Just begun, the
child should riot be expectedto fbrego
the benefits of living with the potential
adoptive family for the months
necessary to complete termination
proceedings.

Under the Model Act such pre-
termination placements are subject to
the State's Winer care regulations and
licensure rentuirements. It should be
emphasized, however, that these are a
special category of foster care
placement since all parties have, at the
outset, a set of expectations which are
quite different from the usual
expectations of foster care placen*nts.
Because of the hazards inherent in
combining the role of foster parent with
the status ofpotential adoptive. parent,
two points should be emphasized.

First, sugh placement. with
prosp4clive adoptive families should
occur only when clearly appropriate
conditions exist. There should be a
strong likelihood that allparental rights
will be terminated withi a short time
after theplacement. as, r example,

rewhen one parent has air ady
relinquished, the other parent is absent
and has not been located after good
faith efforts, and a court hearing to
involuntarily terminate his parental
rights Nis already been scheduled.

Second, the potential adoptive family
with whom a child with special needs is
placed prior to termination of all
parental rights should be made fully
aware, by the placing agency or the
court, that the change from a foster care
to an adoptive placement is contingent
upon termination of all parental rights
with respect to the child.
. Subsection (c). The limited respurces

of adoption agencies and the consequent
delays in applicants' obtaining approval
as potential adoptive parents are well
known. To facilitate the elimination of
barriers to the adoption of children with
special needs and to provide permanent
and loving home environments for these
children, the Model Act attempts to
assure optimal use of agency resources
for the adoptive placement of children
with special needs. Providing family
assessments to applicants willing to
adopt older, handicapped and other

The -v3nunentary nxpands upon the use (and useful!-
nese) of legal-risk plaofflitents.

1
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While it is understandable that priority is an impel
tent element of getting waiting families approved for
the adoption of children with specitil needs, this re-
quired prioritf action should not interfere with ap-
proving couples for infantsso that infants can be
placed into adoptive homes as soon as possible.

4

The word "answer" should read "answers."

(

The, appropriate, non-arbitrary grounds an agency
can use to screen out some applicants should be
listed. As Subtifiction (4) now stands, it is too broad
and needs defining.

Since the purpose of the 60-year retention of health
records is to provide access to information which
may bear on his own health or the health of his
children, our recommendation for a 99-year retention
rule is even more viable.
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special needs children.is a crucial step
in facilitating placement of these
children.

Subsection (d). The first restriction
imposed by subsection (d) relates to two
traditionally controversial issues: (1)
ShOuld foster parents be precluded from
eligibility as adoptive parents In order to
maintain integrity of the loser care
system? (2) if not r,recluded. should
foster parents be given priority
consideration to be adoptive parents for
children who have been in thekcare?
Subsection (d) explicitly answer the first
of these questioris in the negative. With
respect to the second issue, some foster
parents (i.e.. de facto parents) should
indeed receive priority consideration us
adoptive parents. Some of the factors
which an agency might find relevant in
designating particular fester parents as
eligible for priority consideration are:
length of time the.child has been placed
with the foster parents, evidence of
emotional and psychological bonds..
between the child and the foster
parents, and the effects of this
relationship upon the special need*
child's total development.

Subsection (e). As one means of
preventing an agency from screening out
applicants, arbitrarily, this subsection
requires the agency to notify an
applicant, in writing, of the denial of his
application and to include a statement
of the reasons for the denial. An
application to adopt might be denied on
the basis of objective criteria,
independent of the family assessment.
or on the basis of the findings of that
assessment. Denial may be appealed in
accordance with Section 305 of the
Model Act.

Subsection (E). The provision for an
extensive record of the adoptee's health
and genetic history is of particular
importance for special needs children.
many of whom may suffer some health
disorder. The purpose of the sixty-year
retention requirement is to ensure that a
biological child of the adoptee will. have
access to information which may beam
on his own health or the health of his
children. /
Section 304. Postplacement Services liar
Children With Special Needs

(a) Postplacement services and report
required. After a placement for adoption
of a special needs child is made, the
agency which made the placement shall
provide or cause to be provided
supportive services to the adoptive
family and the child with special needs
until the planned adoption has been
completed. Such services shall include
periodic visitation and may include
counseling. The agency, shall provide
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reports on the placement as required by
the'court.

(b) Agency services to ensure timely
filing of adoption petitions. The agency
which is providing postplacement
services shall inform the adoptive family
that a petition for adoption shall be filed
within twelve month, of the special
needs child's placement for adoption,
and shall provide such services as are
appropriate to assist the adoptive family
to file the pelitionin a timely manner.,

(a) Removal of a child with special
needs from adoptive placement; agency
and court responsibilities. If, after the
placement has been made and before
the final decree of adoption, the agency
providing postplacepeot services
determines that the placement is no
longer In the interests of the child with
special need's, the agency which placed
the child shall:

If no interlocutory decree of adpption
has been entered. remove the child Or
cause the child to be removed from the
custody of the prospective adoptive
parents only after ten days'ootice and
an opportunity to appeal the removal in
accordance with Section 1105 of the Act,
except that no prior notice shall be
required if the agenCy determines that
the child is in immediate danger; or

(2) If the court has entered an
interlocutory decree of adoption,
immediately recommend to the court
that the child with special needs be
removed from the custody of the
prospective adoptive parents and state
the ground, upon which &move] is
recommended. The court shall provide
the prosketive adoptive parents an

opportunity to be heard before ordering
removal of the child, unless the cburt
finds the child to be in immrliate
danger.

(d) Dismissal of petition and vacation
of interlocutory decree. If the child with
special needs is removed from the
custody of the prospective adoptive
parents, the court shall dismiss any
petition for adoption which has been
filed and vacate any_iiiterlocutory
decree of adoption which has been
entered.

(e) Agency services to unsuccessful
petitioners. The agency which provided
postplacement services to a family from
which a special needs child was
removed pursuant to subsection (c)
hereof shall offer and upon the family,
request, provide such counseling
services as may be necessary to egoist
the family in adjusting to the removal of
the-child.

Commentary to Section 304

Subsections (a) and (b). in order to
maximize the positive character of
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The word "if" should be capitalized.

(1) Not only must the assessment be completed within
six months, it has to have begun within two months
(60 days). This time limit is introduced here the ap-
peals section for the first time.

(b) Apes'ais, must be filed within 60 days. It seems
ironic that an individual is given as much time to ap-
peal as an agency is given to begin a complex assess-
ment service.

(c) The State agency is also required to react within
the same i0 day limitation.
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agency involvement with the adoptive
family after placement, the provision
mandates performstince of supportive
services as well as the traditional
reporting function performed by the
agency at this stage.

Subeaction (c), Pair hearing
procedures have bean imposed upon an
agency which decides to'remove a
special needs child from the custody of
the proposed adoptive parents. Unless
the child is in immediate danger, notice
of the intent to remove and the grounds
for such action must be timely provided
to permit the adoptlie apylicants to seek
aaministrative appeal of t agency
decision. if an interlocutoq decree of
adoption has been entered, however, the
agency cannot remove the *Adel needs
childwithnut prior approval of the court.

Section (s). The agency which
provided postplacement services should
continue its involvement with the
proposed adoptive family in the event
that a child with special needs is
removed from their home. Counseling
services should be offered to aid in their
adjustment to ills child's removal.

Section W$. Agency Appeals
terklitghtof oproi Any person,who

meets one or morlof thetfollowing
criteria shallbave the right of appeal to
the State adoption administration:

(1) Is entitled to a family assessment
under Section 303(c) of this Act and has
been refused a family assessment to
which he is entitled, or has not had a
family assessment begun within sixty
days or conijpieted within six months
after hiii application to thenagency; or

(2) Has been notified by an agency
that has application to adopt a child
with special needs has been denied; or

(3) Has applied for, but been refused,
financial assistance for, the addption of
his foster child; or -

(4) Has received notice that a child
with special needs is to be removed
from an adoptive placeme_pt in his home.

(b) Time for filing appeal. An appeal
porsuant to this section shall be filed
within sixty days of the action which
cpstitutee.the basis for the appeal,
except that an appeal of the removal of
a special needs child from an adoptive
placement shall be flied within ten days
of receipt of notice from theagency of
the intended removal of the child.

(c) Time limit on ()Remy wition on
appeal All appeals to the State
adoption administration shell be
approved or denied within sixty days of
the date the appeal is filed.

Commentary to Section 305

1 his section provides an appeal
process for aggrieved parties and
specifics time limitations for bringing



Federal Register 80037

such appeals. The purposes of the
provision are to achieve certainty for the
legal statos of the special needs children
involVed, to fugilitate their adeptlye
placement, and to protect agencies from
untimely challenge, to their
relinquishment and pliftlement
procedures.

Subsection (a). Subsection (a)
enumerates a variety of grounds upon
which parties adversely affected by
agency action may bring an appealto
the State adoption administration.

Subsections (b) and (c). Such
administrative appeal must be filed with
the State adoption administration within
the sixty-day limitation period. The
adoption administratioit is then.required
to act upon an appeal within sixty days
after it is filed.'

Title IV. Adoption Assistance For
Children With Special Needs

Section 407. Purpose and Administration

The State adoption administration
shall establish an ongoing program of
adoption assistance payments to make
possible the adoption of every child
with special needs who might not be
adopted without financial assistance.

Commenter* Section 401

Adoption assistance may be viewed
as a new program financed in part with
Federal financial participation, or it may
be aeon as a continuation of a State's
existing adoptioh subsidy program since
some children with special needs may
not be eligible for assistance payments
matched with Federal funds. in such
cases adoption assistance and services
under this title may be funded from
State foster care appropriations or other
States sources.

The concept of adoption assistance
for children with special needs is not
new, although until the 1970's the idea
was slow to gain acceptance in the face
of the traditional idea that an adoptive
family should assume full reeponiibility
for the needs of the adoptee. Since the
first adoption subsidy act was passed
by the New York State Legiskture in
1978, forty-nide Statekand two
Jurisdictions have enacted legislation to
subsidize adoptions. The purpose of
these laws is to provide financial
ifssistance to assure the adoption of
children whose handicap, age, minority
background, or sibling group
membership might otherwise preient
their placement and adoption.

it has been shown that the assistance ,

concept can faciliate the adoption of
children with special needs, and at the
some time save communities a sizable
portion of the expenditures Which would

F

1968, not 1976, is the date of enactment of the first
adoption subsidy act.

.
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This''statement is impoitant to assure the best possi-
ble family recruitment.' Vigorous recruitment of the
most clesireable adoptive families is encouraged here.

ti

If adoption assistance can cover such expifinses re-
lated to the adoption process such as legal and court
costs, then it should be through this mechcinism that
adoption fees are subiidized for those unable to pay.

A means test is allowed for "general adoption
assistat, cover normal living expenses of the
child.
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be necessary to keep the lame children
in foster tent institutional care.

AS skated in the comments
accothpaqinithe' WMState
Subsidized Adoption Act published by
HEW. on adoption assistitnce program lir
meant to be a part of the usual; ongoing
child welfare services of a State. It is not
Intended to discourage vigorjus
recruitrAent of the most desirable
adoptive families for children with
special needs waiting in the foster care
system to be adopted.

For a more comprthensive discussion
of the Mocha State Subsidized Adoption
Act and for model regulations to
accompany the Act, See U.S. Dept, of
Ifealth, Education, and Welfare,
Subsidized Adoption in America (1976).

Section 402. Eligibility for Adoptiou
Assistance

(a) Requirement for el llity. Any
child with special need ntially
eligible fot adoption assist e who is
the responsibility of an agency, legally
free for adoption, and not likely to be
adopted by reason of one or more
special.needs, such as:

(1) Physical or mental disability,
(2) Emotional disturbance,
(3) Recognized high risk of physics'! or

mental disease, -

(4) Age.
(5) Sibling relationship, or
(6)Rachfl or ethnic factors.
(b) Certification of unconditional

eligibility. A child who is potentially
eligible for ado ion assistance pursuant
to subsection (arhereof must be
certified as eligible by the State
adoptiooadministration. Any child who
meets one or more of the requireirients
of ,eubsection (a) of this section shall be
certified as unconditionally eligible after
reasonable efforts to find an appropriate
adoptive family who would adopt the
child without adoption assistance have
proyed.unsuccessful, except that when '
the child has developed significant
emotional ties with his foster parents
who seek to adopt him, no such efforts
are required.

(c) Means test. There shall be no
income eligibility lest (means test) for
the prospective adoptive parent(s) of a
special needs child certified under
subsection (b) of this section in
determining eligibility for adoption
assistance to cover medical and other
expenses which are related to the child's
special needs. or to cover, expenses
related to the adoption process, such hs
the legal and court casts bf Adoption. An
income eligibility teat shall be applied in
determining eligibility fur generel
adoption assistance to cover expenses



.
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unrelated to the child's special needs or
the adoption process.

(d) Notification of ofigi?nlity. Any
agency or person who has physical
custody of a child with special needs
shall be notified in writing when the
child is certified as eligible for adoption
assistance.

Commen(ary to Section 402
To be potentially eligible for adoption

assistance pursuant to this section, the
child must be in the custody of a public
or voluntary agency and be legally free
for adoption. In addition, the child must
be unlikely to be adopted for reasons
like those enunierated in subsection (a).
A child who rpeets the above criteria
must be-certified as eligible for adoption
assistance by the Snap adoption

trillion.
ill be many children in need
n assistance who do not meet

iu for Fedetal financial
participation and States will have to
utilize State-funding to provide for the
special needs of these children.
However, States will need to draft
regulations ensuring that no Federal
reimbursement Is claimed for children
eligible under Model Act for adoption
assistance but net eligible for Federal
financial participation.

Subseetion15):Regarding the.
enumerated reasons for which a child
niNht be certified as unconditionally
eligible Thr. a sybsidy under subsection
(a), the following deserve comment:
"Emotionel distrubance"the cause for
such a disturbance is irrelevant.
"Recognized high disk of physical or
mental disease"an example would be
the occurrence of an injury at birth or
the potential of an inherited condition
which could manifest itselfn mental or
physical disability later in life. "Age",
the exact age criterion may vary; any
age is relevant so long as it is a factor
inhibiting the child's adoption. "Sibling
relptionship"this factor refers to
sibling groups who should be placed us
a unit whenever possible. "Racial or
ethnic factors"these criteria are
general because they will vary
according to geographic area and social
climate.

The "reasonable efforts" that must be
made to find an adoptive family for a
child with special needs pcior to
certifying him as unconditionally eligible
foradoption assistance should include
affirmative recruitment of adoptive
parents, use of adoption resource
exchanges, and referral to appropriate
specialized age-facies. For the child W
-has developed significant emoti
with his foster parents and- ose foster
parents wish to adopt' him, o search for
another adoptive family is equired.

,2

t

This section includes a broader eligibility than the
eligibility under P.L. 96-272, as well as the Federal
I.R.S. deduction for "special needs" adoptions. There-
fore, it should bb recognized thitt mulcting this section
will not result in eligibility for Federal matching funds
for all children.

Als
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The subsidy is a benefit to meet the special need of a
child, not to assist a family to adopt.

Adoption assistance may bet/in awe the adoptio is
finalized.

The adoption assistance payment is limited to the
allowance for such a child under foster family care.

p.

-Certification for the assistance payment must be
made annually. I
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S section (c). it should be ,
emph 'led that the basis for the
adopt n assistance is the special need
o th Old. Hence sullsection (c)

to consideration of the family's
inancial ability to meet medtcul and

other expenses related to the child's
speCial needs, as well as expenses
related to the adoption process.

Section 4a9. Adoption Assistance
Agreement .

(a) Requirements of assistance
agreement; when assistance payments
may begin. Before any adoption
assistance payments may be made to
the prospective adoptive parents who
have been determined to be eligible for
adoption assistance, there must be a
written agreement between the parent(s)
entering into the assisted adoption and
the State adoption adminiattvtIon
through its designated agency. This
agreement must be elignpleted within
one year after the final decree of
adoption.

(1) Adoption assistance in individual
cases may commence with theldoptive
placement, or at the appropriate time
after the interlocutory or final decree of
'adoption, and will vro with the needs
of the child as well as the availability of
other resources to meet the child's
needs.

(2) The assistance may be for special
services only or for money payments.
and either for a limited period or for a
long term, or for any combination of the
foregoing. The amount of the time-
limited or long-term adoption assistance
may in no case exceed that which would
be allowable Ito lime to time,for such
child under foste: pily dire, Or in the
case of a special s ,'' ice, the reasonable
fee for the service rendered.

(b) Annual certification of eltgihility.
When adoption assistance is fOr more
than one year, the adoptive parents
shall present an annual certification
that:

(1) The adopted ;child remains under
their care; and .

(2) The conditions which caused the
child.to be certified as eligible for
adoption assistance continue to exist.

(a) Continuing special need required
for certification. For the purpose of the
annual recertification, the special
need(s) which caused the child to he
certified shall be deemed to continue to
exist if the child was Certified as eligible
pursuant to:

(1) Subsections (a)(1) or (a)(2) of
Section 402 of this Act, and the physical
or mental disability or emotional
disturbance has not been corrected; or

(2) Subsection (a)(3) of Section 402 of
this Act, and thvecognized high risk of
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physical w mental disease continuos to
exist; or

(J) Subsection, (a)(4), (0(5), or (u)(6)
of Section 402 of this Act,

(d) Durotjpn of assistants;
modification. The adoption assistance
agreement shell be continued In
accordance with its terms but only go
long as the adopted child is the legal
dependent of the adoptive parents and
the child's condition continues, except
that in the absence-of other appropriate I
resources provided by law and in
accordance with regulations issued
pursuan't to this Act, it may be continued
after the adopted child reaches majority.
Termination of modification of the
assistance agreement may be requested
by the adoptive parents at any time.

(0) Certification not affected by
adoptive parents' residence or chwige of
child's residence. A child who is a
resident of another State when
eligibility for assistance is certified by
thaOState shall be considered certified
and eligible to receive assistance by this
State upon becoming a resident of this
State_subject to the annual
recertification requirements of this
section. The domicile or residence of the
adoptive parents at the time of
application for udoptiom placement.
legal decree of adoption, or thereafter
shall not affect the certification of a
child who has beefs certified us digit)!
for adoption assistance by this State.

Commentary to Section 403

Subsection (a), it is anticipated that.
in virtually all cases, the adoption
assistance agreement will be completed
prior to the final decree of adoption.
However, there may be unusual
circumstances which would justify an
exception to this general rule.

Assistance payments may begin after
an agreement is signed us early as the
time of placement or after an
inearlocutbry or (pal adoption decree
has been Issued.'Adoption assistance
may be made available for eosts related
to the adoption process, such as legal
and court costs of adoption. other costs
incidental to adoption placement, or
costs for medical treatment or other
needs. .

Time-limited,assistance is designed to
help with expenses of integrating the
child Into the family or to provide funds
for a specific short-term service. Long-
term adoption assistance is designed for
children whb cannot be adopted unless -

their long-term financial needs are met
by subsidy. The ceiling on the subsidy lb
accord with foster family allowances is
based on current practice In a majority
of the States. One objective of the
adoption assistance program is to

__

Assistance after the age of majority should be pro-
vided through State and other programs for persons
who have reached majority.

(e) This requires-the State enacting this legislation te'
recognze the certification for eligibility for adoption
subsidy from another State. Therefore. if adoptive
parents eligible for an adoption subsidy from another
State move .to the State enacting this legislation, the
financing of the subsidy is the..responsibility of the
State enacting this legislation.

BEST COPY AVAILABLE
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This needs clarification: how would movements ,of
people affect responsibility for payments?

This needs clarification: how would movements of
people affect responsibility for payments?

\A

a.

, 32

4'
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provide permanent iitloptive homeh lot
children in foster care at no mole cost to
the State than foster care.

Subsections (b). (c), and (d). Thrm,
.tadutlictionti have been diiifted to give,.
the State the fleitbthity to provide
adoption ttssirstancu With either Federal
or non-Federarfunds. Such veriations
can be covered by the Slide regebithms
accompanying the Model Act. For
example, Federal financial participation
may bti available only ifntil the child

-reaches age 1f1 (or 21 11 a physical or
mental handicap is estublished). A Slaty
may, however, deem it necessary in
some cases to extend financial
assistance for a iimited period of time to
allow a child to complete itch for
instance. Also, samv,children under the
program will nemesia:OA care.
treatment, undourvit:of for en
indeterminate period, and the
termination of the subsidy at the age of
maturity could work a hardship for them
before other benefits can be found.

For the purposes of mein-Hill:whin.
spethil need "continues to exist"
(subsection (0) animal there has bum) a
chimp in the child:s need for the
services or support which the opt
assistance provides. If the special need
is a medical handicap which eventnally
warrants no further therapy, the
assistance to provide such therapy
would twminate. Hut if the special need
is a rjudricteristic which makes geared
support payments necessary in order to
find a permanent home for the child. the
spedini needand hence the .

assistanceshould be continood until
the child no longer needs to be
supported.

Subsection (ii). Since the adoption
-assistance is designed to provide a child
in special circumstances with a
permanent adoptive home. certification
of the child in another State or interstate
movement of the adoptive family should
not affect such assistance.
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'nth, V. Adoption Proceedings for
Children With Special Needs

Section 501. Procedures for the Adoption
of a Child With Special Needs

. Except as provided in section 502,
i.ourt proCedures for the adoption of e
child with special needs shall be
governed by the laws and rules
applicable to adoptions generally.

Suction 503. PIA for the Special AftledS
Child

(1.1) of Jumdiatfon. If Ow
coed denies a petition for tidoption, the
court may not terminate its Jurisdiction
until or unless another court or agency
accepts or assumes Jurisdiction
sufficient to plan for the acre of the child
with special needs and to cause the plan
to be implementadillowever, if the
pidtetneut of the ail(' with special
needs was made pursuant to the
'pion-dole Compact on the Placement of
Children and the Jurisdiction of the
sending agency has not been legally
terminated I der Article V(a) of the
Compact. t court shall not exercise its
jurisdicti In a manner contrary to or
imunsis .nl with tin Compact.

114 P m for the child. If the court
which denies a petition for adoption
retains Jurisdiction over the child with
special needs, it shall order such child
removed from the hire and care of the
petitioner, unless the court approves en
.1gncy plan for continued plum:mon% for
foster care with the unsuccessful
pets over. The agency which made the
pLicelnent for adoption or another
ayenc.y shall, with the approval of the
court. make a plan for the child with
speilal needs which takes into
consideration those factors which
characterize him es a child with special
needs. Where appropriate the plan shall
include arrangements for another
pl.u.iment of the special needs child for
adoption. if adoption is not practicable,
the plan shall include a full statement of
the rearms therefor and the measures to
be taken to secure an alternative

Section 502 (a) contains the only mention of the In-
terstate Compact on the Placement of Children in the
Model Act. Here the Compect takes priority over the
procedures of the court with jurisdiction.

60
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The court is given the responsibility of keeping track
of a child which is not adopted, by requiring six
metiith reports and an annual hearing on the child's
situation.

4

114

The "final word" of this Model Act re-emphasizes
once again the important overall goat and philosophy
of this Act: adoption for children with special needs
who can benefit from permpnent homes.

Federal Register / 50039

permanent placement for the child with
special needs.

(c) Report and review of p an. The
plan shall be Med with the to. and
the.agency or person respons a shall
Me with the court a report thertion et" -11
least every Mx. months until the child
with special needs is adopted or until
the court otherwise terminates its
jurisdiction. No less frequently than
once a year, the court or e hearing
officer designated by the court shall
hold a hearing and require the person or
agency responsible for the special needs
child to personally appear and report on
the progress toward implementation of
the plan. ..

Commentary to Section 502
Subsection (a). The provision is

designed to assure that future
.proceedings involving a spools! needs
child who is the subject of an
unsuccessful petition for adoption shall
be conducted before a court familiar
with the child and,his circumstances,
including his unique spec. eeds. The
court which denied the potion for
adoption may, however, to !nate its
jurisdiction if there is good cause.
Circumstances established good cause
include the fact that another court of
this or another State presently has or
previously had jurisdiction over the
'pedal needs child, or that a second
Airdoptioq petition is filed by a family
whose residence is elsewhere.

Subsections (b) and (c). The
requirement that a long-term plan for the
child with special needs be submitted to
the court and regularly reported upon
protects the child from becoming an
inappropriate resident of foster ear°
institutions through the simple .

inadvertence of agency personnel, and
encourages efforts to again place the
child for adoption if possible. Adoption,
remains the plan of preference and,
therefore, an explanation is required if
the plan submitted does not find
adoption to be practicable for the child
with special needs.
we INK. H1 -2V255 Filed 10-7-81: Ii48 nml
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A Concluding Note About the National
Committee For Adoption Analysis

The comments and analysis included in this dpcument
were shared with pertinent staff of the Department
of Health and Human Services but the Department
and none of the Department's staff have any respons-
ibility for the content of those comments or analysis.
Discussions were held in December, 1981, and
March, 1982, with Department staff in order to
active the clearest interpretation possible of the
Defartment's meaning and intentions in regard to its
Final liladel Act.

DOCUMENTATION
PACKET AVAILABLE

To assist those who wish to study the background of
the Model Act, NCFA has prepared d documentation
packet which may be purchased from NCFA. The
packet contains an analysis of the comments on the
Model Act prepared by the American Public Welfare
Association, a copy of the Advisory Panel's draft,
and NCFA materials as well AS the minority report
prepared by Siiroesser Wynn, an Advisory Panel
Member who was the Chairman of the American Bar
Association Committee on Adoption. The packet con-
tains 353 'pages and is available at NCFA's reproduc-
tion coats of .10 cents per page. Orders for the packet
must include $35.30 for the packet. plusappropriate
postage (the materials weigh 24 oz.). NCFA will mail
the packet book rate to those who add 100/o for post-
age and handling. For the U.S. Postal Service's Ex-
press Mail handling, add $9.70. All orders, except
from NCFA member agencies, must be prepaid;
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