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The histbry of copyri legiaslation ia traced from
* . y
1476 to 1984 with particular emphjais on the copyright of auch
non-print natérial as computer aoftyare and programs, sound

recordinga, and videorecordings. Savaral illuatrative cases are -

FY .
citéd to deamonastrate the continuity of purpome of copyright law.

- ¢ .

II. HISTORY

e

Copyright is defined as “th. excluaive right Yo print,

reprint, publiah, copy and aell bookn, pnrrodicnln, newvapapera,
ramatic and muaical compoaitiona, lecturea, .woyka of art, [ 3
photographa, pictorial 1llu-trat19nn, and motion picturea, for the

\\ period of the author’a life plus an additional fifty yeara."<1> It

[N

‘jnxtendn from booka, maps, and charts orginally cov.r.d in the fireat -

copyright law in 1710 (%) to fine art, art rcproductionn “and

‘0 2

g performabces“of various kinda protected in the nineteenth

~ . x . - A R , .

Q ‘{ century,<3> to aound recordinga and machine-readable worka of the

, ! . *»
Q k] P N

prq-.nt day. Th. purpo.o of copyright haa always been to control the

5 ,

r.prqduction of crintcd work-, but the reason for providing auch
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protection hae changed over time.<4> The concept of copyright
protnctioh can be traced back to the sixteenth cantury.

‘Bafore William Caxton'eatablished hias printing buainess
b !

in 1476<¢(3> there waa no need for cApynight becauvae the threat of

‘wideapread raeproduction of nnotheg work wam unlikely.™ Copying by

hand waa tedioua and time-conauming. Like the printing 1nduatry,2

copyright protection begen in England in the -1xtocﬁth‘céntury with

-

the presumed need to regulate the printing trade to contrél the .

spread of heratical and aeditioum ideaa.<6> Thia Yegulation waa
/ .

N

'achinved both by having the booka to be pripted licenmed with an

Hacclanial.‘kml body and by licenaing only certain presaesa, usually

thoia of the Stationera’ Cbmpany, one of England’,'major guilds.(?)
In the saeventeenth century, p@lftical thought,
revolution, and c¢ivil war ended thia'rigorous ceh;orahip and piracy
f%ouriahéd'until about 1710 whén the firet modern English copyright
law, the Statutg of Anne, waa passed.<8> - -
e
( The Statute of Anne contained the firat proviaion for

protection favoring the author rathnr thnn the prihter, the church,

A J

or the atate.<9> DONALDSON v. BECKET (1774), a precedant—aetting :

caae which declared that copyright wae aubject to atﬁtutory rather
’ . ' “ * .
than common law,<10> made further refinementa in the law which waa

t

-ubaeqynﬁtly plagiarized<1l> by the Wwritera of the United Statea

Conatitution. Copyright thenp remained esgentially unchanged until

the Copyright Act of 1976.<12> ‘ .
» ‘\\, B . -

‘Moat bf the law in the United Statea ia dcrived'from

Engliuh common law nnd the area of copyright law ia no exccption.

-

According to Indi-nn.Univ.rnity 1aw prof.s-or iec

[ S BETCOPYAVA\LABLE‘
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Holland, <13> little ia known of colonial copyright law,<14> but
the framers of the Constitution included vague laws to protect
authora and promote the arta and sciencea.<1%> Copyright

. ' ]
legialation expanded in the ninteenth century pfotetiing:

h;

Printa d .. 1802
’ Muaical compoaition- 1831

Dramatic composition
in performance 1836

Photographa , 1863

Fine art ! 1870

Tranalationsa 1870

Non-dramatic literary -
work ;o 1870 ,

Muaical compoaition , ’
in performance 1897(16$

N

There were two other noteworthy developments in U. S.

[ 4

copyright perection“during the nineteenth century. One, in 1831,

aextended the duration of copyright from fourteen tbh twenty-eight

"

vyears while maintaining the fourteen-year-renewal pgrfbd.(l?) The

other development involved a proviaion for the pf@tectigh of foreign \

authors. Thia action, called the Chacé Act (1891), afforded the

same protection to foreign authors that domestic authors

received.<18> Ironically, the real protection went to the U. S.
authors whose worka were largely being ignored by publishers
naturally preferring the royalty-free work of Engliah and other
foraign :uthgra.<£9> ‘

The Cop;right Act of 1909lagain extended thé duration
of copyright by 1ncre;aing thedfepcwal p.rigd to twenty-eight
yeara, <20> but 1976 broubht the first'r;el change in copyr1§5£
logiatation aince theldqy- of Queen Anne.<21> v

.

The 1976 Copyright Act completely redefined copyright

by specifying the right- of the author more carefully than had baen
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done in previous lagialation.<22> The righta of copyright were

cléariy gtipulaéhd as the rights to “1. reproduce tﬁe work: 2.

L d

prepare derivative worka baaed upon it;. 3. diatribute the work to

v
-

the public; 4. perform the work publicly: and 5. diaplay the work

publicly.” The “guthor" in copyright ia defined broadly aa "the
creator of & work...even though he or ahe may, in ordinary

converaation, be called, may, an artist or a compoaer.'<23»

»

Thia copyright law became longer, more detailéd, and
\ i :
more apecific than any of itea predecesaors, leaving leas room for

judicial 1ntarpretation than former aopyright lavwa.<24> Alao,
\

duration of copyright waas l.ngthenod again to include the author‘a’

life plua fifty yeara for new copyrighta, or, for‘euiating
copyrighta ?’ twenty-eight yeara, one fort*—gevan year extenaion for
. a total of aseventy-five yoers.(25>. Finally, copyright became
trannferable.(2é) | |

) Other coﬂient MOdifications 1ncluded the preemption of
all atate common lqw copyright of unpubliashed work which placed
copyright firnly in "the domain of fedaral astatutory law; *
ninPlificatiqp of proceduraa for dgtaining copyrig t to encourage
authora to regiaster their work; proviaion for 11erly and other
educational phofocdpying; and tﬁa incluaion in copyright coverage of
the broad array o?\yhchgnlc;l and‘elgctroh;c medif thét reflected

4

the technology of the dAy;(é&)'

. . , .
/ . . ~
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ITY. COMPUTER SOFTWARE AND PROGRAMS

The year 1976 alaso saw the marketing of the firat
microconputer.(28)*’ﬁven before the microcomputer, the gueation of

- protection of computer elements had ariaen, Legal protection of

. -~

computer programa ia easential to the individual entrepreneur foé- -

. the encouragement of creativée endeavor<29) and haa 1ita hiatorical
j ‘ ~

precedent in the underlying intent of copyright aince the Statute of

Anne. Furthermore, the Congregs that anacted the 1976 Copyright Act

7
’

clearly intended that computer software and programa be
. . : )

protected; <30> however, the application of thia intent waa nebuloua.

A large part of the problem atemmed from the basic

queation of whether copyright protection waas actually more

3

applicable to computer programa than protection by patent law or yd

protection through the trade secret 1law.<31> A patent .ia granted to

-

one who diacovera, inventa or aignificantly improvea a aubatance,
product, machine, procesa, or method:; whereaa, a trade aecret ia a

device, formula, pdttern, or combination of tﬁeae, which givés its
~ ¥ P ' ' ,

-~

v

creator benefita over a competitor:<32> f
To underataend thia dilemma, however, a fef higﬁly

aimplified dnffnitiona are 1in orde}: (1):Ajsﬁbgramgis a aset of

A
4

inatructiona that, fed to the computer, producea a certain

RN 2

reault:<33> (2) Software (and a;fo firmware) ia the place in which

the proqral'iﬂ uaually ntor.d<34' on tapesa, diska, <35> wr cassettes;

) The prparnn can be expressed in ncéeral waya, one of which ia
N .

2 > 5

»
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object code, which ia 1ncomprehenﬁibla to moat people.<36> Stated
~ . ‘ -

another way, the program (inatructions to the computer) g stored in

‘- -
. . .
software and &an be expreased in object code..
o och _

To help clarify the iaaue of'copyrightability,'theﬂ

National Commimaion of New Technological Uaea of Copyrighted Works

*

(CONTU) waa formed in 1974.<37> Thia commimaion’a work reaulted in

\-

* tha Computer Softwnrg dopyright ct of 1980 that amended the 1976
act.<38> Part of the act atat€d that it iam not an infringement to

copy & program if the copy "ia created aa an eanential atep in the
Lt

utilization of the computer prograi!’<39> or if the copy ia made for

archival purposem.<40> Thie igsue we£~hddreasad in the fair use
N [ =

meghent of thd 1976 .Copyright .Act. The iamue of copyright
, , Fans

protection versua protection by patent or. trade amecret law.waa

’

raasolved in the courta. , -~ i

In- 1980, the came DATA CASH SYSTEMS, INC.'v. JSeA

GROUP, INC. (480 F.Supp. 1063) waa heerd. Thia _casae 1nvolyéﬂ Date

Y Fd

Caah Syatema’ game COMPUCHESS, the program for which waa encoded on

1,

A
firmware.<41> On the preaumption that the program cou%d not' be s

"unloaded (decoded)ﬁ.ﬁata Cash Syatems did not ettompt’to protect it.

However, JO&A Group waa able td umload endjsdby the program and thua
~ o, v »
narket.d & similiar game.’ Data Caah Syatema auqd

* +

unaucceasfully.<42> o L :"'.)' )

&

4 ' The baaia for the deciaion in favor of JS&A Group waa’
./ .
the came of WHITE-SMITH MUSIC COMPANY v. APQLLO COMPANY of 1908 (209

: 4 /
U. 8. 1) _4dn which Apollo reproduced on a piano roﬂl muaic from a

- plece of sheet wmusic published by White-Smith. The court ruled in

favor of Apollo atating thtt the plano rollnwaa not intended to be

RICEQ ~ = 6
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. | ‘ _ 3 J
read by human beinga.<43> In tRe came of DATA CASH SYSTEMS v. J8sA

GROUP, INC., thé court ryled that, like the piano réll, the object

code waa not intended to be raaarpy human beinga.

On appeal, the COMPUCHESS case was diamissed, but the

rationale waa changed. The judge determined that Data Caah Syatema
. ¢ y

gave up ita right to protection by not obtaining a copyright.(44>-
a,

-Other camea followed involving one computer company

\

auing another for copying and marketing &imilar programa: After

. X\
APPLE COMPANY v. FORMULA INTERNATIONAL, INC. (562 F.Supp. 77%) and

N

. ) ——
T{FDY CORP. v. PERSONAL E?CRO COMPUTERS, INC. (324 F.Supp. 171,

/ /S
173), the courta, relying heavily on the groundwork laid by CONTU,

decided that computer programa, regardleaa of where they were atored

or how they were expreased, were authored worke and thus entitled to /

copyright protection.x45>.

\d -

IV. SOUND RECORDINGS

The case of WHITE-SMITH v. APOLLO COMPANY (209 U. S. 1>
waa alao the precedant for garly legialation regarding aound
recordinga, <46> 'a phfana defined in copyrigh£ as "a work that (
rtauFt- from the fixation of a aeries of aoundas (but not 1nclud1ng_

the sounda accompanying a motion picture or other audiovimual work).

~

Material objecta in which the aounda are fixed are termed

< o ’ “ .
J ‘phonorecorda’ (even if they héﬁpnn to be audiptapen)."<$72 In

x T ‘.

aimpler termsa, socund recordings are recorda or tapedl

) '. v
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/

' Mumical compoaitiona, aa mantionaed earlier, came undar

the protection of copyright in 1831.<48> The form of thae’
' 1

compoaition at the time waa mheat muaic and the protection waa

[N LY .
afforded to the compomer (author)<49> for the encouragement of the

_ ) . — : , \
arta.<30> : '

. In 1377; Thomaa Edison invented the phonograph, <S1>
which reproduced in aound the work of thé compoaer; however, nearly
one "hundred yeeré paaaed befor% aoun cordings were
copy;ighted.(52) The reamon for the Helay waa the precedent
eatsbl%ahad by the WHITE-SMITH v. APOLLO deciaion in 19Q8. ’
Copyright of aoundirécq;dings, the actual diak or tape, waa enacted
in 1971 by Congreaa throﬁgh an amendment to the Copyright Act of
1909. <53> ‘ |

Pvﬁvioua to, and alao subaquent to,-the 1971 amendmént
to the Copyright Act of 1909, licenaure protected the compoaer
againat the unauthorized reproduction and diatribution wf muaical
compoasitions aa aound ?ecordinga. Thia licenaure waa enacted in the
Copyright Act of 1909<54> and di¥ffers from the licenaure raquired
for public performance. The former licensure jia required by thoase
who actually produce the aound recording wherqas.the latter
licenaurc.ia regquired by the entitiens whichlngégggggg_the soﬁnd

1

racording, auch aa gﬁdio atationa.<55> v

Y -

Licenaure for performancg of muaical compoaition datea
) e

back to 1857(55) and waa aleao revimed in the 1909 Copyright Act.

' However, by 1914, parformanco permiaaion had become self- dafaating
bacauae it imposed more hardahip upon the individual conpo-crs than
waa juatified for the p:otcction off.r.d.(B?) To overcoma these

8,

Q ; . .
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hardahipas, léading composera for&ad a few performing r}ghta
ébciatiea to hold blanket licenses for musical performances. The
acope and power of theae aocletiea increased with burgeonipg
technology, and led to quesﬁiong.of anti-truat violationa which ane

atill unreaolved.<38> The mound recordinge themamelvea are covered

under anqt:fr copyright. )
. ..‘ :
. . (}
) )
~
V. FAIR USE

Theve ia an exception to the rule that copyright
enjoina one peraon from making copigs of the worﬁa oﬁﬂanother; ‘Tpe ~
excepdion ia called fair uasg.<59> There ia no aimpljbaéfinition of
fair uae, JLt it. ia generally conaidered to be unaughorizad nae -of
coﬁyrighted naterial <60> which doea not conatitute 1nff1ngement

‘because: (1) it does not affect the markaet for the copyrighted

material; (2) 1t promotes learning; and (3) it doea not financially ~

o 9 £ -
D njure the copyright holder to any great extent.<61> Stated another

.——9‘;' under fair use “"the unauthorized umea of a copyrighted work do

not vioVate the copyright lewa becausme the user’as intereat in the

work outweigha the owner‘a intereat in confroliﬁng acgeans to .

1t."<62>

The concept of fair use dates back to éarly nineteenth

cantury Britiah lnw,‘wnu firmst invoked in Great Britian in 1869, and
- . . -

-

.waa included in the Copyright ‘Act of 1909.<63> Bccauae fair use waa

. »
a [cloudy isaue, it waa -trongly.quggestod thgt’ih- gueation of feir

)'9

A
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- |

ume not be apecifically addresaed in the 197b Copyright Act. The
> ' /

) , .
auggeation waa ignored and fair usq'gea written into the act.<64>

In the caae af computer programa and aoftware, it ia

fair use that allowa a copy of a program to be made ip the uae of

the pr&gram and for archival purboéea.(GS) With aound recordingsa,

~C

-tﬁe library, ia loat'or_dnmnged, and a4 xepldcement cannot be

faiy use appliea to mome foyrma of re-: cording, forwexanple, that by

1] . M .
teachera for clamaroom use, <66% or th, by librariea for

N

preservation and uase only uf the original mound recording, owned by
] ! ~ . - -

obtained at reasonable cost.<62é

~l_

VI. VIDEORECORDINGS

The déctrine of fair use was at the very heart of the'

«

controveray au;reunding the copyright of videorecordings. Developed
in the late 1960’a and made available for home ume in the

1978’a,<68> videorecordings are magnetic tapea on which both sounq

f

and picture are relcorded. <69>

{
There are two major casea which diaplay the controveray

in regard to videorecording and copyrfght. The firat waam heard in
the Diatrict Court of the Weatern Diatfict of New York in 1982 and

1n‘olv.d videorecording for educational purpoaea. In ENCYCLOPAEDIA

'BRITANNICA EDUCATIONAL CORPORATION v. CROOKS (542 F. Supp. 1156),

the d.fdndnnt, representing the Erie County Diatrict achool board,
/ -

methodicelly recorded a series of productiona by Encyclopaedia
. /, .

1() ~

»

.
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Britannica Educational Corporation aa they were shown on public
_gcléviniokxfor cln-arooﬁ uae in the ErierDiétrict ’choola.(76> The
defense maintained that the purpose, which waa strictly educational,
wasa judtified by f.ir"use; and\thpt the d@conpmic harm to the

corpofhtion waa minimal. The court ruled that, b&cause the
J y ' . e /,’

plaintiff’a market was limited to the educationsl com unity, the

reproduction and diatribution of the videodrecordinga did affect the

buaineasa’ profit and ao waa not fair uaa.<71>

A related ahd more widely known caae ia that of
UNIVERSAL CITY STUDIOS} INC. v. SONY CORPORATION OF AMERICA (457 U.

S. 1116 et al). In thia case, Univeraal and Walt Diuney“doﬁ% ﬁ an

i ’

injunction and financial damagea againat Sony and othera who were

producing a variety 6£ home vldeorecording deviceas, among theﬁ;
.. 7

BETAMAX.<72>" The Ninth Circuit Court of Appeal- ruled that "home

videorec0rding of copyrighted worka broadcast over the public .

! 8

airwavea for private noncommarcial’uae conatitutes copyright

bl

o
infringement.<73>

+ In Januarv, 1984, thc United Statas Shp{rme Court

[N

| J

overturned th. UNIVERSAL CITY STUDIOS INC. v. SONY CORPORATION OF

AMERICA ruling by a five to £6Ur’vote atating that private copying

of t.l.vinion . programa for the purpone of ahifting the tine of the

progrnn con-titutcl~fnir uae.<74> Ju-ttca_John Paul Stevena further

“ M ’

mtated that aale .of copying equipmant did not conatitute
infringeament, and that, bncdu;e the lawa in this area were unclear

at bint -1t-wu. necel-ary to "...be cdrcunspbct'1n'con.trding the

acope of righta crcated by a lqgi-lativofknactn.nt whﬁch never

contonplattd guch a calculu- of 1ntor.lt-."<75> Dissenting Ju-ticea

S

e,
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invoked the baamic righte of authora’ control over their w09k5.¢76)

-
-
-

Y
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VII. coNcLOS;ON .

7 - ' ‘ ‘ \
\ ( !
) ‘ There is an old atsfy, probably fictitious; that the + ,
s o, ' ' : ' |
’ Iriah mimasionary, Saint Columba, apent many nighta copying the’

A

paalter of one Abbot Finnian. When it waa complete, the abbot

% .
wanted the copy, .but the a t refuaed to part with it. In 567 A; .

D.,'King Diarni& decreed the copy go to the abbot saying *"to

‘\o

- &Lery cowh.har cal¥, and accordingly to &very book ita copy.“(??f
ﬁ“Throughoutnhiatory,‘law'19_a democracy haa evolved to meet the needs

of the mociety it mervea and ao it in‘with copyright law. bespiteh

A

ita many changea, the baala for copyright legialation in the.United
. )

a R
Statea haa remained the aame aince the founding fathera plagiarized

the Statute of Anne: protection of the author or creator for ‘%e

&

- common good. - . <
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