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: ' ' THRIR CTRCUMSCRIPTION IN TRIAL
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'DISCOURSE RIGHTS OF WITNESSES: . . .
' ) ) THEIR_ CIRCUMSCRIPTION IN TRIAL _ : T - ‘
‘ o . - ) ' In roduction. In a sense. a courtroom trigl is simoly
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‘of rulés both written and .unwritten, in the formal

surrounds'of a courtroom, presided over by a costumed;.

fiﬂure of nower at whose entrance into and departure

from the arena‘participants must rise.

It is a digpute

80 formalized‘that the very‘parttes—whuse—stvries—a

discourse, rather, I intend the term to mean the psvcho~

loyicallv nerceived rirnts (n]ural) in discourse. that

'is\-the-richts~sceaher54have bo make choices about forms?~~nq_-m

~dissourse will take, cholces -about wavs'tojcarry~on a - s

conversatipn. Some of those cholces to be addressed in

e vy —— PR GV

. to oe heard are denied the proprietary nrimal rizht of

cdnfrontation.‘

Thile they retain ownership of their

' stories, they must pive. théir management over into.the

hands of sanctioned second parties (lawyers) who oresent

them in ritual ways to third parties (ﬁudmes and/or -

furies) for hearing.

to hold themselves at a remove not only from thdir
“ . . ' |

They are forced, -in 'other words,

storles and those with whom they are in cohflict|, but

B I .
.- because of -the context of the dispute, even thel
nf telline are restricted.
part of what I call discourse rights, and during the

‘' course of g trial,

rirhts

S i
mhese rishts cf telline n%e
|

‘events, and of. -course, 3) to set the scene Por the listen-

er. Labov [107”] calls these thinrs comvlicatin? action,

- -this paper revolve around how to teill-a-story, and includé. .|

the three-choices to 1)_report what ‘other people in the

story have sald, 2) to chhracteri*e both neoclefahd

evaluabion, and orientation; respectivelyJ, The law,

however, calls them'hearsay,‘opinion,.and rot beinpg re-’ T
snonsive to the question, and each glves risA to obieotion,

mherefore, while a upeaker'v rirhts oﬁ telling are ' !

‘many and varied, a witnesn'b are not, and in this oaoer T

T wlll concentratc on only thoge dlacourvc rirhts of

witneeses thse abrorations appear as ohiections in the

e

B8

t, appears in the form of objections made by attprhéys

to either each other's questions, or to the_witﬁees's

answers,

do not mean to surmest

I mavc used the tern discourue rirhtu, by which T

-the‘conspituti nally guarantecd

© rieht (sinpular) of free speech, or the right to have

O
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circunpcription.of those rights, I sup-~

ines.,

i . 8 _ i

record of the conduct of an actual trial. After first

outlining my data source, I will discuss bricfly some .-
of the ’acfs about che enructure of discourse which are
nﬂrtinent to thiu studv, and will then nrcsent'mv Cind—

r-’in_all,v, T uill touch upon some DOﬂ’iblc innlica~

‘tions of these Cindinms-ﬁn.the field of law.
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..Data Base. The trial in question vas 'fnree hour ' ' “'risk‘thereof ¢.." [Data 8:2-5] . _ ‘ '

“3“\4nd fifteen minute proceedinﬂ held ipn a Gehcra] District

, | ' '
The circumstances, iltered somewhat for purposes of

JRp—

Courbixo.iOheralevel ﬁurisdiction) which involved two T ->hh6hymit9?f&hiqh;1?d.gb‘the defendant's arrest beman B

‘eriminal ‘ndictments -being heard at the same time: a : | __when as a puest in a hotel, sheyhad seen a bug on a

. | ‘ \
misdemeanor,-and a felony' The felony indidtnent was : R diningx *oam olate of. food. . When “no satisfactory
. ! 1

dismissed near the beginning of the hearinr,‘and the . :j'. o was OTfGPed her bv“the“makarement, she went from table -
remalnder of the time was devoted to adjudicmtion ‘of —.X ‘to table, warning Ruests not to.eat their dinners.| Her
theJmiSdemeandv charﬂe. It ::as a non-Jury Frial, mean-o- . K : actione, the State dontend d, resulted.%ﬂ injur& to) a
ing éﬁst the judre had to decide . what ”Fs'aﬁd whao was , .“'R _bystander,'who then swore out the warrant that led to
not a fact as well asnto apply the law to thbse ‘facts. B '\ the trial. s oné-of two cqurt reporters present at ‘
As a mic rocosm of so-called :bench' trials, it was ' Y that hearinm,‘I reported the proceedings by means of )

nearly complete, witn opening and closinn arg menta . R ‘ \-bothustenotyoe and Sony tapes, and aubaeouently typed
by both sides,mdireet and cross eﬁaminatipn o eignt R Ea transcrint'from mv'notes. That 128 -nage transcript
witnesses includinnuthe dcfendant,'nrgument tolthe Court - ' ' \nlus interviews with the ores dinr 1udre, both attorne;
(Judge)'on motions, and numerous rolinzs.by ihe Coort S . jand two witnesses, viewed witpin the franework of my

¢ on objections. Since it -wa;«; an .écti_on l_)_ro,‘l.{g;h; \by\the _' “.' ' _ ) ‘eneral exnerieno_e 1n1erfa_l ﬂnr\(!oe.edili_r"._s_,l' form the data
State, ﬁhesolaintiff<naswin a scnse abstract, a rebrer for this study.

T

sentation by means of the proseuutinr attorney of lhe

concensus of society s formulations of sanctioned social ' . - Structuring of Discourae. Spedkers choose their dis-
"behaviour. The defendant on the misdemeanor charge was - » course pechniques based on cultural notions of ‘conver-
.a‘yopnz‘woman accused, in part, of "act[ing) in a dis- . :' ' sation'in>renerals Of those notions, the ones pertinentd
orderly manner with the intent to cause a publicbincon-| ; © to thig discussion relate to the structure of talk it{
venlence, annoyance or alarm or recklessly oreating a - ’ selt, situational influences} and the personal choices

4 5
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available éb each speakér. Struct@ral characteristics

of exchanging speech~have been extensfvely investipated,
. s <.

'by”ethnomethodolonistf such-as Sacks, Schegloff-and--- .

'“Jefferson'[1978]'whose'reseérch-démovgtrates that for

I

4
Discourse techniques-qtilized by speakers also recog-
N . nilze the,.influence of sltuation upon lanpmuape. ,As
Labov '[19f€], ®ubin [1°63], Blom and fumperz [1972] and

others have sﬁown, the more formal the situation, the

t ’

American English OTATI=

speakers 1ir, general, speaking 13

. 42 ed‘ ‘by turns- \' Aspeaks, B s-'pea;-ks"-,w- A -‘spea-ks-»-a-ga-i- n,, F-X

cetera) and that one party talks at a time.

That there are levels of organization of turh-taxing

1s evidenced hy the fact that competent speakers make 2

,distinction between behaviour expected in conversaticn

in meneral, in which turns are allocated singly and

gelf-selection can and does occur, andfbehaviour expected

in an interview situation in which turn-selection 1is

o

the acl'nowledred province of the questione-. °

‘The mechanism by which an exchanpe of speech is
° < . . .

r~cornized to be, 4n Austinlian terms, felicitpus,'is

that o® firice's Coonerative Principle, 1in which utterances

=formai—the—LanpuagerAssoetatod - WItH S TEUaETonal

. o

jffdrmality is~thé»deqreevQf-intimacy perceived by the
'spea#er to hin hearer, and in a study of convapsatiynal
stvle, Robin Lakérf sursests that therﬁ are stratégies
avai}ablelto'disboursants based on this rel&fionship

¢

[Lakoff 19791, '
There is a further fact about diséourse not penerally
. addressed in the literatﬁre wvhich 1nc1uées a number of
- . . ¢ .
‘ expeétafions of speakers that fall by anq;larme dnder
what T »11% call Tnitiator niéhts. Those are the :
simnle rivhts to chéose.the t]hc, nlace, and na}tner of

conversaticn; to onon, maintain, or close encounters;
" . . .

to choose physicdl movenent toward or away from the hear-
. ’ ’

o
|

-
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are expected to confogm to fNricean maxims of Nuantity,
Auality, Relatioﬁ, and Manner [Grice 1967]3 Eor'one's
cbntribution to'mhke.seﬁse, then, it is ontimally expectt
ed to be as infornative (aﬁd only ﬁo) as.ib.nccesﬁapy,
346P¢n in truﬂh, relevant to the imMediatelv precedine

offerine, and clear, brief, and drderly.

. S

er; to choosé the ﬁé@ium of exchahhe:“sbeech or pesture;
and finally, to qhose.bhe tonic. _These Iﬁ;%iatog Rirhts
operate'w;th varyinr denreqs of poyer dppendinm,nor ®
‘cqﬁrse, unon the sbcia].factops,oﬁ nituaéion and relative
particivant status alreadv ne;ﬁionéd’ vlus certain other
of the'consteliation-of speech feﬁtures-hotqdoin Hyrmes '

sociolinﬁuistic'model o° communication'fop which he uses

7 ' . : . .
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the acronym SPRAKING [Hymes 1972:59].. Applicable in . + All of this body of knowledge about discourse and

trizgerinq'Initiator Rights are E: ends (purpose of the its ;tendant rights 1s, I suppgest, available to all

discourse); K- kéy, or the‘"éone; maﬁher or’Spirit in ;. cbmpetéﬁt persohs'yho enter a courtroom as witnesses, T
‘ w%icg t he aéf 1s done" [62]; ané these aspects of .. = - . K . Whgt 1s:not Renerall& a§ailable 1s the knqwlédgb of. _
A—————ﬂf—gfnrg7—wh1Uh—a?e—taenttftgbr;:;g~urai—r§;;er—f£;;:TmMQMh—ﬁ“m“m”“m"m"*" """" '%UitfﬁﬁﬁémﬂiWEbnTS%~uiknﬁsware~about~&o~be~abpeﬁ&%édg «««««« -
. : s ’ . ’ ' . . ' . . . . .
written (testimony in ﬁ trial as obpoaed to a writtgﬁ. A A .~ 1indeed, muét_b? abrOgated,-if the process of dispute
v : ) ' ' o ’

leral brief). Options, then, to utilize Initiator Rights resolution under our present system 1s to proceed

are a.function o° tﬁe speaker's'percept;on of.siﬁuation, \, : : smoothly. The effects on trial procedure of that lack
‘f#mt the awareness that'they exisg 1s, I suggest, basic ' V ‘ of knoﬁiedﬁe by the wigness‘aboqt the chanmevin what he
, to distourse structuring. - ) ‘ ) ) _ hndersténds to bhe ﬁene}a; ﬂ;ound rules for talk forn .
Another 4ntuitive notion all compétenc speakers have the fggu@ of Ehe discussion to follow.
about languare, one which straddles borders of lexicon, ._ ‘ ,/'/ |

syntax and pragmatics, 1s that talk need not bte dull,
Adfectives and adverbs exist in bountiful paradigms; _ i -

2 thourht need not be expressed by an unalterable orager |

. 6& words, -nor in an unalterabie form. 1If, fop‘examnie, ‘ . S < ‘ I |
a nuestion can'do the wérk of a command, theﬁ~thére are . _ ] , ‘ .- C i ‘ o
, . choices ;bout,th to express an idea. Ali of these | |
auailabilitigs are features of convérsationai style
which I thinkbof as dharacterization, and they'are essen-
ti;i inoredients of an additional component of style

noted, amonr others, by Tannen [(in pbesg], th t of : a

storytellins, or“use of nafratives by the speaker,

O

8
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tﬁe ouestion."
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“

. o . .
Discourse Riphts in Violation. Change in pground rules.
B [

.

"besins before the witness ever talkes the stdnd, t'or he

has . no choice about having this."talk" at all, When

General Speaker becores Courtroom Yitness, should he

. not show up a% his appointed time to give his testimony

to. the questioher, he iq subject to severe sanction,

_including loss of freadom. Once on the Stand, he may

not leave 1t withOuplthe Court's pérmissiqn. Always in

the positidn of respohder, he may make nelther thé first

" utterance.not the last, In fact, the close of the en-

¢ounter 1s signified by some variatfon of "I havé no

further anestions of this. witness, Your Honor" -- a

dismissal bv auestioﬂer not even addressed to the witness -~
after which the Court will add some version of, "You may

20 ." ,AS a'wi%ness; he must respond to questions not
éesturally, by ﬁeans of shakes of the 5ead or shrugs of-
the shoﬁlders, but oraliy "for the record,"” and efforts
on his parﬁ to introduce a new topic, or sometimes

even to embeldish tha old are often met with the in-

lfunction by elther attorney or Court to "Just answer

<

v

10

2

12

' appear in the record as a problem, It 1s restruints

<@ ' .
~on talking, variances 1in expectation about discourse

with whom I have spoken on the sdbjeét insist that they

Of these ‘constraints, those dealing with presence

and movenmént seem'menerally to be understood and rarely

rimhts, that cause tﬁé difficulties. 'Those attorneys.

have prepared thair qifnesses for what 1s to be ex~ .
nected; witnésses, however, tell &nothép story, and

i1f the number of 6bjections made'durihm witness speecﬁ
is any indication, auu I belleve it 15, lack of famili-

arity with what is expected of them as speakers 1s more

the norm,

Discoverinr a rule 1é'oﬂten a matter of first no-

" toinp 1ts violation, and this holds true for the educa-

tion of the witness. liot all violations of situational

rules o. court appear in the record nas formal objec¢tlions,

but when an attorncy rises fron his'seat at counsel table
in the middle of'a'quesﬁion.or answer and says, I oblect,
even the least sophisticafed witness rets the mesaare

that somethine has rone wronr. I!le may not, however,

understand what that "wrom." was, and this puzzlement

sometimes exnresses itself explicitly.

11




The testimony of the rirst-witness to take the stand

offers an abt exanple. During the rirst iive ninutes

of his testimony, five objections had been nade by the

opposing (defense)’ attorney, threce or-them to the wording
ol the question and two of them to an}&ﬁswer. Those two
came not at what Sacks calls a "possible transition .
relevance - ooint" in an utterance [Sacks et al 1978:15],

bct at mid-clause. and had the errect of cutting off the
ks
vitness 8 speech 'After 8o muoh-indioation that a lot

of things were ~oing Wrong with this oomnunication orocess,

it 1s not surprisin* that the witnesr became conrused,

with the following exchangee resulting. The example

begins with the occurrence of the fifth objection.
Data 14:3-15:21 )
Q8 All right,

plaining?
DEFENSE:

Can you describe how'she.wae com-

I object to how she was complaininr-

PROSECUTOR: Yeah,

DEFENSE : = I think.he can testiry to “hat she-

sald --

"HE COURT: What she saild; what she did, what he
" observed. Would you ask. a specir ¢ question,

Mr., Prosecutor?

PROSECUTOR (resuming):
l ¥hat did you observe about her complaint?

A - Uh, you mean, uh ~--
o} Did vou see her talkinr to Mr, Jones?

. A Right. . .
) All right, and'nhat happened after that oncounter7

i 2&»’\‘ s

"\,".rli

Bl

1f you want me %o,

A “ell, see,. I don't kno« how,
"I prean, I'm trying to say, you asked me what
T saw -- : °
Q “aeaah.

Clear’y, the withess felt frustration at not undor-

standing how he was supposed to tell his story.

Courts of law are arenas of\argument'only unwillingly

z

dramatic, their rules for conduct . dexigned to keep inso-
far as possible the elements of human emotion suppressed

in the apparent belief. that Justice is best served by
Fittingly then, in

dry logic and controlled rhetoric.
"The ianguage

the words of one senior Circuit .Court Jjudge,
of the oourte is not designed to have .any attributes

‘. of conversatiom. It 1s ‘not intended to be pleasing.
‘thoughtful, or considerate, It 1s not entertain-
' .

witty,
ment ." [Dataﬂo 3311] But a witriess is on the stand to

tell hia story, and stories, in his experience. are:

marked by those very attributes which the Judge said

should not appear in testimony. So while a story 1ir.

undeniabiy belng told, there are severe limitations on

its telling, as the number and type of obJections in

this trial will show..
There were 32 objections made during approximately

two and a half hours of testimony in this trial, falling

13
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'lnto three catemovies- hParsay, opinion, and non-
responaive., Five of these obJectidna were to the ques-

~tion, twenty to the answer, and seven were functions of
the Judge. Strictly speaking, the Judge hearing a case
does. not make obJections, he rules on them {decldes .
vhether an obJection will be sustained '-- acqepted, or

' overruled -- not accepted), However, Judges'havejbeeh

known to sustain an ob‘ection never madc, as in the -

e following exanple:

Data 6L4:2-12

Q pid she: rema‘n 1n the restaurant subsequenf to
that? . '

A Well, she went back to her table, and I went

" 4into the lounge at that point and 1t was my

understanding that 1t -
THE COURT: ustain the objection.
only -- Listen to the Question and respond.
.THE WITMESS: 1I'm sorry. )
THE COURT: Do not then give a statement of
your understanding. You cannot testify as to
what someone else told you.

As the Court's last comment makes: clear, this is.a

- reactioun to a percelived future'violation of the hearsay

__rple. Briefly, and wvery generally,'the hearéay rule 1is
intended to bar in court reportlof statements made by
nersons wﬁo are not there to be cross examined.2 fhat

_seems falr enouph, but for a lay person, X, who 1s usad

.to pdppéring his speech with reports of what he has heard

14

Icationiue a?l expebienge'qvery day, he missed the fact

Y say either to X himself or to Z, 1t 1s'a very dirficu;t":'”
' abit-td break., Of the twenty obJections made by the
attorneys to witness answers 1n this trial, 13 of them,-

well over. half, were to hearsay, and’ SOme witnesses had

mone trouble with this Lhange in their dis'ourse rirhts "' 

’

phan others, The fﬂrst witness, for example, hdd the’

foilowing problem in understanding the fule., .
Data 12-23-13:8 , ,w
N ‘ | , .
a} And what happened ,then? ‘- ' . :
A . Apparently they were, from what I could .under-

stand, they.wére offering her, uh, gratulty --
DEFENSE : ObJection to what -
THE COURT: ustained.
THE WITNESS: They were ffering her «-
DEFENSE;  ~ObJectlion. . )

PROSECUTOR'- [

Q ; . “Just what you, Just what you observed.

A Okay. Well, all right, ‘uh -~ nothing. ) i

'That the witncss understood qeivher the codiflnd
hearsay rule nor the unwritten rule that when'the Court

says Sustained, the witness shutsuup, was shown by the

witness'é attempt to recycle (a rppetition of, "They. . o
were orfcrﬁng hér") afte;:QHat hg%sgw as an interruption.

And aa'Sacks and othergﬂhave Aemoﬁsirated (19783, re-

¢ycling is'% perfently normai ;eﬁéfr fo} a br?qkdown

in the purn}thkina system we all expect, In doncentrat-
. \ :

ing on the #nterruptis>n in his turn, an error in communi-
] . .

¢
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that the error was:a court-imposed one: bé could not
say what others -had said. o] - '
Actually,'it;is surprising that it took 50 long for
" defense counsel to mahe the ogJection; because as he
'-himself told me in a follow-on interview, "Certain words:
trigger objections almost automatically.™ ;n.the first

portion of this witness's answer, by using the word

'apparently' and the‘ohraae ' Nm whatlI_could understand',

: he gave_two early_cluea that he tx goinz to violave
:the hearsay'rule because, as 1s ¢usionary in ‘structuring
past. experience, what he had lea ned from other people's
reports had given him his underatanding-of:what had-
.hapbenedf And he had been asked: What happened .then?
As.far'as he was‘concerned, he Qaa simply reporting the
event accordiné:to‘the rules of ?alk he was accustomed to.
Beaidec expressions like 'it was my- understanding, ‘
which lead to hearsay obJections, others intimate that
an opinion is "about to be given in the answer or 1is being
called for by the queation. Lay witnessea are. broadly
speaking, not permitted to exprees an opinion 3 ang
quections‘calling for one are objectionable. ‘In this

trial, all five objections to the question were to the

wbrd"deacrﬁbet ‘The following example 1is typicai,
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Data 11:23-12:3

Q And how, how would you describe her conduct?
DEFENSE: VWell, I obJject to-describe.
TH COURT: : : {sustained.

When I asked counsel about his objections to the
'describe'; he explained "The other lawyer is
ng for the witness to conclude something because he
8 what that conclusion is going to be and he wants.
et that out.' [Data 80~ 33INB] Used #n this sense,
attorney's words 'conclude' and 'conclusion! .

r to forming an opinion, as the judge made explicit

he followingiexchanée.

~ Data 17:20-18:6 ' T _ ;

Q How would you describe the, the, the way she was
©  speaking? .
DEFENSE: Well, I object to the form.of that
question, - . b ‘
THE COURT: Sustain the objection, S
* PROSECUTION: Your Honor, I think he can state
the manner in’ which he -
THE. COURT: CCertainly may , but not as
far as an opinion is concerned. Vas her wvoice
soft, was 1t heavy, was it modulated as such?
Did she cry? ‘Whatever., C(Certainly not what
would evince a, uh, an opinion.

. The witness had trouble following all of this. ‘After

"the

Judge's explanation for his ruling, the witness asked:
Data 18:7-10

THE WITHESS: Should I glve'my opinion?
_ THE COURT: Mo, no., Just wait fo' “e next question. -—-
THE WITNESS: Oh, e

— - )

R ‘..'__-..... e _,.]7




Since rormin opinions by waylof making Judg:ents
and'evaluations is'something all speahers do automatically
and constantlj, iy 1s not surprising that difficulty

with tais basic discourse rﬂght caused a lot of obJections
on the record. Opinion ob1ections ‘could be classified

in sociolinguistic terms according to Labov's categories
‘of .internal and external evaluation [Labov 1972]. Internal
'pvaluation has as one of 1ts m= ny components the con-

2

scious er unconsciolus use of adjec ives and-adverbs’ to

let.the.hearer knowi{how the speakeﬂ feels about what.
e 1is sa§ing;¢ Obviocusly, a successrul objecticn'to:an
~adjective or adverb epends 1argely\on the Judge's

'discretion, and just|as obviously, it all potentially
'obJectionable' word and phrases caused attorneys'to
rise to their feet, no.trial would eyer be concluded.

In the following passape, the,sahe w tness who had just

been told to walt for the next question, got his question,“-~~~

‘and his .ansver is a good exampleﬂofwt e escalation of

,.intensity of uescription to the point at which internal
evaluation became obJectionable opinion. B
Data. 18:11-22 O\
PROSECUTOR: (resuming'nuestioning)\

& ,All right. What was the manner in which she was
talking? C . 1 ) '

N /..",m. ‘h_ ‘;Ea'é . B \' ———

RiC

Q . . ' .

Aruitoxt provided by Eic:

A Well, "'she seecmed like an ir-, uhk, a irritated

* eonsumer. And, uh, very, she was very vocal.
I'woildn't say she was raucus but, she was very,
very vocal, and, uh, Jjust, uh, very, you }now,

.unhappy. . Very conmplaintng, very unhappy. '"ell,"

vindictive. I would say vindictive. L[x] -— "
DEFEHNSE . . Objection,

PROSECUTOR: (resuming) '

Q All right.. What happ ned aftere[x] --

THE nOURT: t-°usta1n the
objection nqw, Mr. Defense,

Later on in the trial anothcr witness ranaged to do
a'lov with internal .evaluation, be”orc the de ense attorney
rinally obJe cted, In this example, even tre'uve of the
word 'descrite' in the question, which had drawn
four obJections from defense counsel earlier, slipped
through. Words which could be considered obJectionablc
are underlined.

.Data 85:1-14 C ' C e

Q How would you descrihc the way she] was acting”

B in the_dining room? :
. —A-—"Qutrageously. I don't know how eise to describct

1t other than1

. WYhat conduct did you observe?
Well, her conduct was loud and boisterous, and
uncontrollable, unhn, unreasonable. She didn't
seem to have any g_ise or intevrity, uh ~- .
DEFENSE: Well, Your Honor, I object to these
characterizationscand move they be stricken,
THE WITNESS: [These‘are my own =-
THE COURT: LSustain the objection.

' Denyinb a speaker the rirht to use characterization
15 denying hiam his right to-téll a story in accordance

with his-expectations, According to Labov,-theSe




\,nay als=o be done overtly

:.% Uhila 1ncerna1’#valuation may be SO subtle that 1t 13f

" a4hat the point 1s."

OERT ﬁ‘é}“

expectations are that a story will Include. an orientaticn

_'(answering who? ‘what? wher#?), complicating action (the . . rﬂj
"‘piot, or what actually happéned), rewult or'mesolution,

ﬁfand evaluatlon (point uf view) cHroughout [Labov 1972]

This ﬁoint s view mdj be expreased.not oﬁly ~nv-rt1y

“'by teans. or the intqrnal ‘evaluation: Juﬂt discussed, buc T v

by meansTét extermal -valuatiau;;f

77ﬁﬁxd1fticu1t to dete t in the record (as in choice.of word

order), external evaluation is easier to apot._ In one

of its-rorms, as Labov explains ;,,v“The narratqp can

’6top the harrative, turn -to the Iistengr,'and tell him

(emphasis added) [19723371)

[

- In' this ‘trial,

ther ~re four examples of'expligiily
teiling the point, 'Tﬁe v was of bhe 'éasy to gpqt' _ \
f:variety. i ' ' b |
Data 20.6- K

Q "All r;ght. What did she do next?

A Uh, one of theé ladies in the party, and I think
thls is very Iimportant -- one of the ladies in
fhe party. said ahel
DEFENSE: ObJection. s
‘THE COURT: Sustatned. Just respond to the o
aquestion, Mr, %YWitness.

THE WITHESS: Okay. Well -- oh, yeah.
party asked her to leave them alone.

- The

The objection that was made here was to the violation
of the hearsay rule: can't report what was said., But the

20
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‘rcdurh, alter susbaihing the'héar%ay"objection, thon'

own tesclmony aa to 1ba inportan»& by sayin

‘ruspond to tha- question." : v

'obJections from defense- counael.-

'Ly beth ecounsel -and Court for being 'surprised,

4 few moments and three ovbjections later, he was

A

addresyed the problem of a witness chaxacterizing his -
s "Just

A

o The other three enamples of externa1 evaluation all Lf

'.occurred in tne tesfimony of ono witnesa. and each drew .

The'first instance‘f
followad hard ‘on the heela ol a hearsay obJection

[D&ta 6& h 12 preced;nx] and the Court had Just said,‘

,"Listen to the next quéestion."

Dats 64:15 65:3 0 v

'PRQ&ECUTOR: (resuming questiontng)
Q . After the dincus ion about the cheak did youl
’ have vccasion to see [her] apain? :
The next time I aaw [her] was about fifteen .
minutes later. I.was coming -- I left the
“lounge with a dwink, uh, for my wife. It was
coffee, uh, in my one hand.- I walked throurh
the doar to the diving room, and that's when
I saw [her] again. I was surprised that she
Was sti]lEén the rastaurant, '

A

DEFENGSE byection.
COURT: Sustalned,

In spiﬁe of' having been Jumpedton simultaneqﬁély

the witness
could not pet the messéhe ébout this-kind of self-expression.
then - |
“shocked." By tﬁis time the witness was under gross

examination.
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B A i Tox: Provided by ERIC

~the attorney's

-Halr seconds._

Data 69-23:70-11

Q And, and’ did you elaborate on that? .
" A Yeah, I - aborated it when I got into the --
well, they turned around and walked away.
I as shocked, .
Q WVell, ' 'm not asking you -- .
That's.all I can say: shockig,r :
THE COURT: ' I'll strike, -
‘I'11 strike the comment as far as[being shocked.
THE WITNESS: 'ell, I'd
already anawered
THE COURT: lOne moment now. Yait for the
‘next queStion. .

Since the questioher was. dolng cross examination, his

T

objéction to -the opinion of the wifness took the form of
a- direct reproach ("I'm not asking you"y, and a lot of

thin@athen happened almost 1mu1taneous1y. The witnes%,

<

although busy intensifying his éxternal evdluation, heard

'objection'., The Court heard them both

and resnonded by sustaining an ébjecpion not formally

made. In.the middle of the Court's ruling, the witness

] .
became impertinent in the eyes of the law by not only
a brgacd

interrupting the Court, but by "'talking back',

of etiquette.which brought an immediate reproof from the

Qourt.° Because ol the cospeech“ and lstching of

uttefances, this entire exbhahge'togk only six and one-

Another elght seconds and this witness ran into the

third type- of objection that occurred'during this trial,

v

22
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as the witness's bellels about rightr

~alwa.yé relevant, and he learns it frqm the Court.

¥4

°

that of non-responsiveness. It i1s'a class qr bquctions

whichj although not codified as afg hearsay and opinioen
objections,

L3

of tellinglélash

with what the law sees as relevant or appropriate to .

dispute processing. In the rolloning exchange -the

witness learns that .his reasons for doing an act are not

w

Data 70

11422
DEFENSE: (resuming cross examination)
Q You went over and pressed the elevatqr button .
for them? Is that wha% your .testimony is?
A I 'held the elevator. because, uz, :
Q i For them.
A I held the elevator,

uh, so,(uh -

THE COURT: He. didn't .ask you
'"hecause'. . ] ’ C
THE WITMNES8S: For them -- not for them, no. !llo,
For myself, :

. The next witness to take the afand also ran'agfound”
of the relevance problem; this time his expectations
about orientation or settinp the scene clashing with
the Court's notions of a felevant anéwer.

‘Data B6:l- 13

0 Did you see [this man] afterwards”

A Yes, I did. !

0 What did you oboerve about him at that point?

Yell, uh, I'd‘’ ‘mone into another room, a third
room, two rooms away. from where [the defendant])

>.
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vas seated, She was all the way at one end - of
the restaurant. And I thought“they had paid
their check and gon01~-
THE COURT: Mr., Vitness,| I think the
. 4estion was the appearance of, uh,L[x] —— o
- THE WITNESS: The appedr-
ance of [K---] was that he was . . .

ObJactionl on: aetting tha scene can be analyzed 1n

both legal and aqciolinguiatic terma as not ‘meeting the

"critarion that a reaponaa to an utterance {here a queation)

~ be ‘heard-as being relevant (Orice's maxims of Quandty
and Rolavanca), and the legal view no doubt lays the
' roundation ror the obJectionable nature of beginnins an
answer with an 1ntroductory aort of frame) A; earlier
witness in this trial used thia same rfaming:deviaa,-
ans haa run into the same type of trouble with the Court..
In the following example, notice also the difficulty
the witneaa experiences with Initiator Righfa. Nof only
ara his turns brokan'inta by tha COuaf ‘but for the
“aecond time ‘during his testimony on tho stand (see Data
:18 Y O 10) he 1a told in effect not to speak until apokan |
to. .
'Data i9:1-}0
PRbSECUTOR: (aeauning queationinss
Q. . What happened after this account of ‘this table

you Jjust referred to?

28,

ﬁﬁ‘ ip rt( wq-‘u

A Uh, okay, let me get -- She went up to the . '

table and said, Don't eat here, the bugs --
" and. the people askedther -

THE COURT: I don't think we ousht then.
to be repeating the testinony.
THE WITNESS: Okay. (x] All right, hell, okay, =«
THE COURT: . EWait for the
next question, sir, -

When the Court broke in with his comment on repetition,
he referred to the faot that this was the fifth time the
witness had haed-virtually the lama'phraaeolosy. When I
checked the tranacript, I round “that aach timo thia 'ltory'

was told, it came aftor an 1ntarruption 1n the witnaaa s

'narrattya rlow,-and'the fact that hia anawar 1n the above

extract begins ﬁ;th an_incompleto.roquiat to be allowed

to pick up the thread of his tale leads me to believe

that -he was, in efreot; reaettins the scene ror'himsalr

- .and his hearer ao that his ansver would make sense, A

§pmmari.

atory without sense, after a11.,ia not a atory worth

telling.

I began this baper-by suggesting -that a trial

can ba'viewed, both ‘in structure and in content, as a

narrative-in-oair, two versions of a story conrliatia;.aa

third, listening parties attenpt to reao;ve'a dispute.
I now suggest that 'much of the disruption of the orderiy

conduct of a trial can be explained by this view.

25
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-Disruptions -- cbjeoctions -~ occuf as one belief about

6

storytelling clashes with another. Most w;tneases who:

-anpear on'thé-stand at trial are there for the first time,

and while a first-time witness méy expect. that because of

the formality of the situation he is going to have.to’

7a1ter'60ph his behaviogr anq his speech in some way, he

is not prepared, I submit that the data shows, ror ‘the
uegree to which his rights of telling tales are about to
be ¢hanged., If~ the witness is-not- prepared, ~then,~for
tne new atyle of telling which the forum denanda, the _
o*derliness of. his story can be disrupted by - any or the'
three managers of hiaatale. his .own attorney. the
owposing Attornéy,'or tHe Cqurt{. Fbeédom to tell in

dné's own way can be\and,ié controlled through decisions

-made by even friehdly dﬁestioner@labout,length‘qf ansvers, .

.-for instance. "I trigd'to Juét let 1t Tlow, but ‘they

vouldn't let me." satd one 5; the w1£nggses in this trial
[Data 80-33W1]. "It can be reatri;tednag any. time at the
discretion of‘;he Judge who is‘hearing the case, ﬁnd,t
as thislpapér-has focused ubop, one's telling can be,

abruntly hal}ed by objections frem the other_side.

In. this trial under study, with its 32 such objections,

every witness but one experienced some degree of difficulty,
4 . e ) \ .

GEST ﬁ""' V %L%BIE

and.the exceptlion was on the stand for only a minute and
a half. Of six other witnesses, three of them to—

pether accounted for 12 percent of the-objeétioné made, 

'g‘fourth witness drew 13 percent, and the remaining two_ -

accounted ?or another whobpﬁng 72 percent. Viewed in

“terms of percentage of obhjections to the_nhmbers of

Iz

answers glven by cach witness, these last three mentioned

had the highest proportions of trouble res;éhctur;ng

.thelir habits of telling to conform to tie rules of the
'courf;7 and their problems yere'equally divided betwéén
‘the hearsay and opinion ru_les.8 Appendix B_sets'out

. these ‘statistics for those readers ,who are intcrested.

Tﬂe'remaining 3 ﬁercent of the obbections belonged.
to theé eighth witness, the defendant, She, like the

others, was appearin on a .stand for the first time,

—

“butr on'the record, her'tes;imony showed some striking

differences. 'First;‘in,Spi;e-of the fact that she

testified ‘lohger than any other witness, there was only

one objJection to her teatimony. Second, the: obJection

was to hearsay, not opinion, yet this witness was
defending herself. against the stories-of six adverse
witnésses uho had just precedcd her on the stand, and

it. might have been, expected that she would run 1nto

27
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‘opinion' trouble as she sought to make her version more

believable than-theirs.- Third, the one objection made

was the only one not sustained by .the Court, And fourth,

most interesting to me,‘while the other witnesses gave

some narrative-type answers that ranﬂed in length from

70 to 180 words, this witness had one anawer alone that

corisisted or~1,150 words, 1astinp almost six full minu es

without a single sound iaauing from her OWn attorney.

-Prom tne proaecution, or trom the Judze. She was the

only one, in other words, who was permitted to testiry

o
‘dn truly narrative faahion, the only one.to.approach

a successfur"courtroom-atyle.'-The reason for her success
was, i eugﬁeat, that she alone among the witneaaea was-
prepared, in spite of her personal investment.in the case,
for the manner in which her'discourse rights were ‘about

to be abronated. For besides&being,the defendant, she
has.also a newly graduated law student., -She knew the

rules for working within the system.

What ‘is it like not to be able to work

Implications

; "within the system and not quite understand why? How

does abridrencnt of expeoted rights of tellinp affect a

witness on the stand? What does 1t feel like to-have

someone else managse your story? Every answer I'have

R
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e

gotten-from witnesqes I.have intorvicwod inoluding fhe
two connected with this trial with whom I was able to '
talk, used the. \wvord 'frustrating.-' Every one I spoke to
(even experienced witnesoee) alao'admitted to being
nervoils as well| because of the rornality of the court,
the atrain of anting to remember to say everything

thought of berove,'the aoknowledbement that-they were

involved in a dlspute and had to dercnd'their version,

But the.aspect of rruetration, of not being allowed to
tell their stor es in the way they wanted to, was the

\
theme that appe red_over and over. again. As one witneaa

in this trial ocqmplained, "Maybe I didn't make myself

clear. I had samething to add and thought they'd ask,

but they didn't.," [Data 80-33wW27. Another witness,

whose telling was interrupted by both counsel and Court,
said, "I wasn't las eloquent. as, I .could have been The
testimony wasn't as thorough beoaUse of the format

And on the subject of cross- examination, he added

"Attorneys can question you “and demand answurs that

can set the acenr different waJs.- A witness has no
ooportunitv to sry, ‘Hey ‘wailt. -You' re “uttinr thinps
in a dirrerent wpy. t" [Pata BO- 33!1]5 -

or oourae, op cropa examination, thie is precisely

the aim of an attorney 'in our system who wiehea to insist

~

o
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~. -om his own version of. tne 'truthr' But the prirary.
tales in trisls are told on direct exs-ination, and
it is to the advantage or tne questioner on direct to
. present his uitnesu in the best possibleylight. It
is difficult to do that with a. rirst-ti-e entrant into
a formal arena of contest who, in addition to nervousness,
.feels frustration as ne runs into rules_qr_spesking he_

‘ duesn't understand. I lsy not. be sn ditricult 'howsVer..
1r only one-of those rsctors - knouing the rules or
spesking - 13 altered, ss the. intriguing example of thek

| lav student-derendsnt suggests.l? '

o If a trial is. as I propose, a conrlict between tvo.
narrsti:es, each vyinglfor rstiricstion ss true, it is
"then the business pr each attorney to nake nis story-
tellers.ss believable .as possible, Other factors;sside,

Llaitnesseiluho'knos tne rules of tslk'handle'their
lanéuage better, and as one Judge whom .I interuiewed
on the subJeut of disoourse rights of uitnesses told me,'
."A witness’ who handles lunguage well can ssy the saMe '
set ‘of facts but in a vastly.dirterent-wsy to a;Jury_

.or to a judger [er sre notiimmune to‘cspable argument.”
" [Data 50-35I1]. ‘There 1s a lesson to be-learned there

.

somewhere,

30

In the interests of anonvnity, all identiry ng data

_have been chanped, and "Defense,” and "Prosecutor”

have been substituted for the attorneys' nares, and
'Hr. Witnesa™ 1s .substituizd for actual surnanes. ‘
In transcripts, the Judge 1ia re‘erred to as TdE C?URT..

/
For. transcription devices, sSee Apnendix A.

Rules of Evidence for United Ststes Courts and “afris-|

'trates, Article VIII, Rule 801. Yearsay. -

Federsl Rules.of Evidenee, Article VII, Rule 701.

Cosgeech 18 ny term for any "instance of sinuitaseous
speech, without regard for cause or effect. See
Yalker 1980. Latching 1a Sehenkcin s tern [1978]
for no intraturn pi psuse. .

"It could, as well, have sonething'to do with the
Court's responsibility to conduct a speedy trial as

lald out in the Pederal Rules of Evidence, Rule 611.
Mode and Order of Interroration and Prescntation.

."&) Control by court. The court chall exercise reas-

onuble control over the mode and order: of interrosat-
ine witnesses and presenting evidence so as to (1)
make the interrogation and présentation effectiye for

“thc ascertainment of the, truth, (2) avold necdloss
. consumption of time and (3) protect witnesses from .

harrassment or .undue enbarrsssnent. {Underlining .
added. ) . o :

Objections are of course Punctions of the sttorney
who is not doing the questioning and will vary accord-
ing to the personality, skill and intentions of the.

lawyer involved,. as well as being influenced by the

nresence/absenee of a 1urv. I an in process now ‘of
ratherinr data’on the effect of a Jury's presence on

the number of objections nnde durinr a trial.

They also innressec me personally as belng the rost
combstive and- the '03& emotionally involved in their

.
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tedtimony:  Since all three were bystanders to the
event which occasioned the misdemcanor- charre, that
in itselr was soncwhat surprising.-

8. had all the infractions been objected to, this d*vision

" would have shifted slightly in favor of opinion. One
witness said, for example, "She wanted attention, Y.
thlnk.". [Data 50:211], While another cormnented that the
defendant was talking in an "obnoxious" manner {Data
15 ?2], neither statement drawing an objection.' :

9. Both attorneys told me that they had not. prepared
. .their witnesses 1ir. terms of protocols. .

T

10, ‘It is intripuing to note that although she was found

.guilty as charged, imposition of the sentence was
suspended for three months with the charge to be
-dismissed if at that. time she had been in no more
trouble, The case was in fact. disnissed at the end
of that time. A

I
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. ' APPENDIX A.

TRANSCRIPT HOTATION

The following is & comp’tlation of varlous, notation
systems but 1t 1is closest to that of the section on
Explanation of transcript notation in Jim Schenkein's
Studies in the Ogggnization of cbﬂ\ersational Interaction’
(1978). ~ -

/

Data reference: 19:1—10-referd to pape 19, lines one
through ten. . :
'[ Indicates cospeech

.]_ Indicatea latching

Punctuation markings..
, Unmeasured intonation pause sirnalling continuation-
, Sentence-inal intonation -

' Rising intonation

- Unfinished utterance
= No break 1n utterance stream
" example: Q Do you think it would be[possible =
. - A I don't think so.'

0 = for you to identify this?
- Brief unmeasured- pause in utterance -
~ . Portions of utterance(s) omitted
. (x] Indecipherable utterance
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APPENDIX B,
DISTRIBUTION OF ©BJECTIONS"
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Witness _Hearsay OD;nion Recswonsive Total

A 5. 5 2 12 (381

B — i 1 ( 35))

c - N ' 1 ( 38)

A S 2 2 (6%)

E 5 5 1 11 £349)

F 1 2 1 1 b (3l

G 1 1 ¢ 3s)
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Subtotal 15¢k75) i;<ulx)' L4128y T 32(100%)
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APPENDIX C.
Awswrn LENGTI DISTRIBUTION
- AHMONG WITNESSES .
Witness AalBlc|Do|E|F] a]un
Percentarpe ) - . )
Short Answers*® 81| 80| 70/ 58/ 75| s7| 45| 78

Longest Answer - 70 (160 zb 110[ 180{ 180| 1150 70
*Tventy words or less, !




