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WOMEN IN THE WORK FORCE: PAY EQUITY

— b i, et s

TUESDAY, APRIL 10, 1984

CoNGRESS OF THE UNITED STATES,
JoiNtT EcoNoMic COMMITTEE
~ , Washington, DC.
The comm.ttee met, pursuant to notice, at 9 a.m., in room 2203,
. Rayburn House Office Building, Hon. Olympia J. Snowe (member
-of the committee) presiding. C ,
Present: Representative Snowe. ; ‘
Also present: Deborah Clay-Mendez and Mary E. Eccles, profes-
sional staff members; and Lesley Primmer, legislative assistant to
- Representative Sriowe. N '

OPENING STATEMENT OF REPRESENTATIVE SNOWE, PRESIDING

Representative SMOwE. I welcome you to the third hearing in a
four-part series before the Joint Economic Committee on women in
the labor force. This series began last November with an examina-

tion of the special analysis, “American Women: Three Decades of -

Change,” prepared by the Census Bureau. Although the report’s
title underscores the dramatic change in women'’s lives since 1950,
today’s hearing will focus on one-area where tragically little-has
progressed. Today, as 30 years ago, working women earn less than
two-thirds the wages of working men. _ - ,

The first two hearings examined the growing proportion’ of
women and children in poverty, the difficulty women have in find-
ing affordable child care that would allow them to work, and the
lack of incentives for women to move from welfare to low-paying,
traditionally female ‘jobs, foreioing the security of, among other
things, medical care for their children. And throughout these hear-
ings one thing has been clear: The common theme that dominates
women’s labor force participation is the earnings gap between men
- and women. '

Today's hearing will address the problems of wage discrimination
and examine specific means of eratficating this injustice. Wage dis-
criminatioh exists in many forms. For example: _

The Census Bureau cited & study done in 1981 that looked at 91
occupations where there weie enough men and women to compare
earnings. In each of the 91 occupations, women'’s median earnings
-were below those of men. Even in traditionally female occupations,
like cashiers and food service workers, women’s wages were lower;
"~ In Washington State, the AFSCME case which we will hear
about in more detail today, found significant disparities in closely
related, but segregated, jobs such as barber and beautician; and
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The ‘most widespread wage discrimination exists in those low-
paying, dead-end jobs where the majority of women remain segre-
gated. The National Academy of Sciences summarized the problem
this way in their 1981 report: “The more an occupation is dominat-
ed by women, the less it pays.” ‘

The causes of the wage gap and occupational segregation are the
subject of heated debate among some economists. A consensus . on
the direction public policy need take is similarly lacking. The eco-
nomic implications for women’s lives, however, are clear. American
women will not secure tr.e economic equity until they are guaran-
teed a fair wage for the work they do. Freedom from d'scrimina-
tion in employment is the law of the land, and the lack of pay
equity for the women of this country is the most urgent probﬁam
facing women in the labor force. -

‘I am pleased to have a number of the leading spokeseersons on
the question of women and wages here today, ard I want to thank
each of you for participating in this hearing. I am particularly hon-
ored to wolcome Senator Dan Evans, who as Governor of Washing-
ton in 1974, commissioned the first study of comparable worth in
the country. Senator Evans has continued to serve as one of the

- primary advocates of pay equity in the U.S. Senate.

Heidi Hartmann, the coeditor of the National Academy of Sci-
ences landmark report on ‘“Women, Work, an. Wages,” and cur-
rently the study director of the Committee on Women's Employ-
ment.and Related Social Issues at the Academy is with us today as
well. I am also pleased to have two other leading economists here

. today, Cotton Mather Lindsay and Mark Killingsworth, who have

examined the implications of various means of implementing pay
equity for the economy. And finally, I want to welcome two leaders
in the rapidly growing effort to eliminate sex-base¢ wage discrimi-
nation: Winn Newman, who litigated the Washington State pay
equity case for AFSCME, and Brian Turner, the director of legisla-
tion and economic policy for the industrial union of the AFL-CIO,
who will be representing the National Committee on Pay Equity.
We will hear first from Ms. Hartmann.

‘--..STATEMENT OF HEIDI.HARTMANN, STUDY DIRECTOR, COMMIT-

TEE ON WOMENS EMPLOYMENT AND RELATED SOCIAL
1SSUES, NATIONAL RESEARCH COUNCIL, NATIONAL ACADEMY
OF SCIENCES

Ms. HArTMANN. I am Heidi Hartmann, study director of the
Committee on Women’s Employment and Related Social Issues,
within the Commission on Behavioral and Social Sciences and Edu-
cation, one of eight major divisions of the National Research Coun-
cil. The National Research Council is the principal operating arm
of the National Academy. of Sciences/MNational Academy of Engi-
neering. In accordance with the Academy’s congressional charter,
enacted in 1863, the National Research Council responds to re-
quests from executive branch agencies and the Congress for advice
on scientific and technical questions, and on occasion, takes the ini-
tiative.in proposing studies on topics of national concern.

. The Committee on Women’s Employment and Related Social
Issues is a continuirig committee that has as its goal the examina-
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tion of scientific evidence regardine women’s employment and the

marshaling of this evidence to co* ... . tothe policymaking proc-
ess. The Committee, chaired by liers ¢ _nman, president of Sarah:
Lawrence College, consists of .+ mic. ers who are experts on

women’s employment issues and ... as volunteers. It is currently
completing a report on the extent, causes, and effects of job segre-
gation by sex in the labor market; it recently held a seminar on
research needs in the comparable worth area; and it is curently _es-
tablishing a panel to undertake a study of how techn%égic‘ 1
change is affecting women’s employment opportunities. Its work 1
supported by a variety o° Federal agencies and private foundations.
The committee’s ongoin,, work in-the area of women’s employment
builds upon the work completed in 1981 by the Committee on Occu-
pationa! Classification and Analysis regarding comparable worth. I
served as research associate with tiiat committee and I am pleased
to be here today to summarize its findings and respond to your
questions. ' '

The committee’s full findings can be found in its report,
“Women, Work, and Wages: Equal Pay for Jobs of Equal Vaf,ue "
published by the National Academy Press. The committee was es-
tablished by the National Academy of Sciences in 1978 at the re-
quest of the Eqr.al Employment Opportunity Commission to under-
take a study of the issues involved. in measuring the comparability
of jobs. Assembled to serve on the committee were experts from
psychology, suciology, statistics, and economics chosen for their ex-
tensive knowledge in issues related to. measuring and evaluating
the content of occupations, the operation of labor market, and sta-
tistical methodology. In addition, several members had expertise in
labor and industrial relations, personnel policy, and equa employ-
ment opportunity. The committee was chaired by Ann R. Miller,
professor of sociology at the Population Studies Center, University

_of Pennsylvania.

I want to point out that, as you said, there are many individual .

‘economists and there is much controversy and there are maty dif-

ferences of opinion. I want to stress that one of the things about
the National Academy of Sciences report is that a committee is es-
tablished that represents many different viewpoints and it is hoped
that that committee will come to a consensus on the issues at
hand: essentially that is what this committee did. It represented
many different viewpoints. and so I think its conclusions should be
held in somewhat greater respect than the opinions of individual
economists which, like my own, differ {from those of other individ-
ual economists. :

The committee reviewed a large portion of the social science lit-
erature regarding sex-based wage differentials, the effects of dis-
crimination, the operation of labor markets, and the usefulness of
job evaluation as a methodology to compare jobs for the purpose of
determining equitable pay rates. Several issues, such as the legal
status of comparable worth claims, the cost to the economy of im-
plementing comparable worth, or the administration of a potential
comparable worth policy, were not addressed by the committee.
The committee also limited its discussion of com arable worth to
reducing wage inequities within the context of a single firm or em-
ployer. An economywide governmental regulation of wage rates is

N

2 .




4

specifically excluded from consideration. The committee’s report
discusses comparable worth in terms of orderly change at the es-
tablishment level. - . _

In brief, the committee found, after reviewing the evidence, that
there is substantial discrimination in pay; that job segregation is

. pervasive and not- entirely the result of women’s choices; that
women are concentrated in low-paying jobs that are low paying at
least partly because women do them; that, because discrimination -
has in many instanceg been institutionalized, it is difficult to ascer-
tain the appropriate remedy, but that job evaluation methods hold
some promise as aids in adjusting the wages of women’s jobs in an

" equitable manner. I would like to append to my oral statement
today the conclusion ‘of the committee’s report. :

Let me briefly review some of the evidence leading to the com-
mittee’s conclusions. It is wéll-known that on average the earnings
of women who are employed full-time are approximately 60 percent
of those of men who are also employed full time. It is also well-
established that sex segregation in the labor market i® extreme and
has not changed much since 1900. Fully two-thiids of men or
women would have to change jobs for their distribution across oc-
cupations to be similar. Job segregation also  contributes to
women’s lower earnings. The committee performed several statisti-
cal analyses to demonstrate the connection between sex segrega-
tion and the earnings differential, which 'you have already referred
to, Representative Snowe. "

For example, in one exercise we show that 35 to 40 percent of the-
earnings gap could be attributed to sex segregation. The committee
pointed out, however, that our measures of sex segregation and of
the earnings differences attributable to it are both likely to be un-
derestimates -because we simply do not have sufficiently detailed
information to measure the extent and consequences of sex segre-
gation fully. Sex segregation occurs within and between firms and

. industries, as well as within and between occupations, but most of
our data are at the occupational level. .

In another exercise, we calculated the average loss in annual
income to thé incumbents of female dominated cccupations. Each
extra percentage point in the proportion female of an occupation
lowered its annual average wage by $42. This meant that in 1970
women’s work paid on average about $4,000 less per year than
men’s work. _ :

So far these exercises only further establish the fact that female
occupations are low paying. They do not explain why that might be
the case. Therefore, we also tried to estimate how much of this
lower pay might be due to factors that could be regarded as legiti-
,mate, factors such as differences in the average education or expe-
rience of the incumbents or in other attributes of the jobs, as meas-
vred by the Department of Labor's Dictionary of Occupational
Titles. If female dominated jobs pay less because women in th.m
have less education, training, and experience or because the jobs
require less skill, complexity, or autonormy, then their lower earn-
ing might not be cause for concern. We found that the association
between earnings and percent female was still quite strong—3$28
less for every percentage point increase in proportion female—even

-~




5

~when differences in human capital and job requirements were

, taken into account. :

" These results on earnings differentials among occupations were
quite congistent with the findings of a substantial body of evidence
reviewed by the committee; namely, the social science research of
the last 25 years on earnings differentials. The committee conclud-
ed that the studies available at the time could not explain more
than one-quarter to one-half of the earnings dif‘erential. While the
commitee took cognizance of the controversy surrounding the inter-
pretation of this unexplained differential—specifically, whether or
not-it could be attributed to discrimination—it did conclude that
discrimination in pay is widespread and that, in particular, the
wage rates of jobs traditionally held by women are depressed. The
committee based its judgment on the statistical evidence coupled
with knowledge of the extensive and openly acknowledged past dis-
crimination against women—such as that found by Winn New-
mann in the IUE cases against Westinghouse and General Elec-
tric—research on how labor markets work to institutionalize and
perpetuate pay setting practices, and evidence from the few compa-
rable worth investigations that had occurred by 1980; namely,
Winn Newman'’s work and the salary survey of the State of Wash-
ington civil service. In other words, the committee concluded that
the wage rates of women’s jobs are depressed because women do
them. Women are concentrated in low-paying jobs, not solely out of
choice—though choice may play some role—and not because these
jobs would be. low paying regardless of who did them but rather as
the result of earlier traditions of discrimination against women
that have become institutionalized—as well as, possibly, current in-
tehtional discrimination; for example, the committee reviewed sev-
eral studies which indicated that when women and men with simi-
lar educational an.! work backgrounds entered firms, they were
placed in different starting positions, with far-reaching effects for
their subsequent promotional opportunities and wage-earnings pro-
files. It is important to note that, for the committee, the use ‘of the
term “discrimination” does not imply intent but refers only to out-
come. :

Past discrimination is perpetuated by a labor market in which
various institutional features predominate. Both workers and em-
ployers generally seek stability of employment and create person-
nel practices that encourage it: rewards for seniority, eligibility re-
quirements for promotion, investment in training. Generally nei-
ther workers nor employers make full use of alternative opportuni-
ties: Employers fill many jobs from within rather than considering
outside applicants and workers seldom engage in extensive job
searches. For whatever reason these practices have arisen, and
there is considerable debate about them, they tend to insulate
many employment practices from market forces; hence, the effects
of whatever discrimination has occurred in the past tend to be per-
petuated in the absence of conscious efforts at change. Consequent-
ly, current wage rates of men’'s and women’s: jobs are likely to in-
corporate the effects of discrimination. Wage rates, then, are not a
bias-free standard of job worth; a job is not necessarily paid what it
is worth. The committee next examined job evaluation systems as
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aids in determining appropriate remedies, but before turning to
that issue, I want to comment on pay equity for minorities.

The committee notes in its report that, although it emphasized
" pay equity for women, the pay equity issue applies in principle to

any g-oup that has been discriminated against and whose members
are cuncentrated in particular jobs. The concentration of minority
races .or ethnic groups into particular jobs is not especially evident
in national data on occupations, although there are some dispro-
portions. In fact, in national-level data, race segregation has de-
clined substantially since 1940—largely because black women are
no longer entirely restricted to domestic service—and the black-
white earnings gap has narrowed. Nevertheless, it is likely that
whenever blacks or other minorities are concentrated in particular
- jobs—and such concentrations may be more apparent at the local
and regional level—the wage levels of those jobs are depressed be-
cause of discrimination. Realigning the wage rates of such jobs to
eliminate discrimination would be an appropriate remedy.

Is job evaluation a useful aid in determining appropriate reme-
dies for wage discrimination? The committee’s answer was a quali-
fied yes—the mcthodology has potential. The committee was less
than enthusiastic about present-day job evaluation plans because of
a number of weaknesses it had identified in its interim report. “Job
Evaluation: An Analytic Review.” Simply put, our existing job
evaluation systems do not reflect advances in social science meas-
urement techniques that have been made in the last 40 to 50 years
since job evaluation systems were first developed. And many indi-
vidual instances of probable bias were discovered in its review of
existing plans. For example, one job evaluation plan used “length
of time to become fully trained” to measure skill and rated typing
as requiring 2 months and truck driving as réquiring 1 year. The
committee also noted that many job evaluation plans are developed
by using market wage rates to identify and weigh the features of
jobs that are to be valued. Such d procedure tends to perpetuate in
the job evaluation plan the discriminatory effects of existing wage -

since the 1930’s. Taese plans ar¢ used to order jobs hierarchically
on the basis of judgments regarding their relative skill, effort, re-
sponsibility, working conditions, et cetera, and on this basis to
group them into pay classes. The job features that are measured
and valued in job evaluation plans are often called compensable
factors. The scores on each of the compensable factors are com-
bined to provide a total job worth score for each job that is then
* associated with a pay class. These plans make the criteria for com-
pensation explicit. Their goal is to bring consistency to a firm's in-
ternal wage structure. Since these. plans reflect what employers
value in jobs, they have obvious potential as a standard for deter-
mining whether jobs are paid what they are worth to their employ-
er and whether wage rates of various jobs need to be realigned.
Inits report, the committee stresses that there is no strict scien-
tific basis for determining the standards of job worth. What should
be valued about jobs is not a scientific question. Rather, once that

rates.
Job evaluation plans have bzkn widely used in U.S. industry
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question has been answered by a process that elicits value deci-
sions, social science measurement techniques can be used to meas-
ure the extent to which various jobs incorporate the characteristics
valued. That is, it is not up to a scientist to decide that the degree
of responsibility that a job entails should be valued for the pur-

_poses of determining its pay level. But once an employer, perhaps

in conjunction with employees. has made that determination, scien-
tists can help ensure that tt.e factors identified to measure the
degree of responsibility of jobs are indeed good indicators of respon-
sibility. For example, 1f responsibility is to be valued, a social scien-
tist can identify. factors that fully reflect various kinds of responsi-

bility and-that fully reflect the range of variation in-those factors:
~-If responsibility were only to be measured by number of people su-
pervised and if the rating scale took into account only whether the

number supervised were over or under five, most people would
probably agree that responsibility was not being adequately meas-
ured. The social scientist can develop a fuller range of measures
with appropriate rating scales. For example, responsibility for -co-
ordinating and scheduling can be included and appropriate meas-
ures cen be devised. The process of improving job evaluation sys-
tems is, of course, an ongoing one, and progress has been made. In

the committee’s judgment, however, presently available job evalua-

tion plans were deemed to be behind the state of the art. y
The committee offered specific suggestions for methods to elimi-
nate the effect of discrimination in wage rates from factor weights.
Those plans that use exidting market wage rates to develop factor
weights can be modified Hy taking into account the fact that wages
are correlated with perceit female. That is, if percent female of an
occupation has an effect dn the wage of the job independent of the
substantive characteristic!of the job—such as ¢omplexity, skill re-

quired, responsibility entailed, and so forth—then this effect should .

be eliminated before it is incorporated into factor weights. The
committee suggested that experimentation with several different
methods of elimination be carried out. ,

Regardless of whether job evaluation pians are modified in their
details, they do have the merit of making explicit and consistent
the criteria for compensation. In doing so, they have the potential
to eliminate pay differentials based solely on the sex or n?'inority
status of the incumbents. - ' ;

It is important to note, however, that the committee’s qualified
endorsement of the value of job evaluation systems in resolving dis-
putes over pay equity did not lead it to recommend enforcement
standards for job evaluation. The committee did not offer prototype
ruidelines. to the Equal Er?\ployment Opportunity Commission for
their use ih regulating the design and implementation of job eval-
uation plans. No particular type of job evaluation plan was en-
dorsed by the committee for universal use in the United States. To
the contrary, the committee stressed that appropriate job evalua-

3

tion plans must be worked out within each firm or industry. Nor
was the widespread adoption of[iob evaluation plans recommended.
The committee believed that although they have potential, more

research and development needs to take place before job evaluation
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systems could be wholeheartedly recommended. With sufficient re- -
search and development, though, job evaluation tools .may well -
. take their place alongside a host of] other remedies thought neces- -
_sary to insure equal employment opportunity in the United States.
f][;I‘he] conclusions of -the report referred to by Ms. Hartmann
ollow: ' R

/




Excerpt from
" Women, Work, and Wages® 'Equal Pay for Jobs of Equal Value*

ir

Chapter 5, Conclusiorn

’

This report has been concerned with two questions: To what extent
does the fact that women and minorities are on the average paid less
than nonminority men reflect discrimination in the way jobs are com-
pensated? If wage discrimination exists, what can be done about it?

On the basis of a review of the evidence, our judgment is that there
is substaniial discrimination in pay. Specific instances of discrimination
are neither easily identified nor easily remedied, because the widespread

(i concentration of women and minorities into low-paying jobs makes it
o difficult to distinguizh discriminatory from nondiscriminatory compo-

nents of compensation. One approach, which needs further development
but shows some promise, is to use existing job evaluation plans as a
standard for comparing the relative worth of jobs.
_ "This chapter summarizes the evidence leading to these conclusions.
 _.In reviewing this material three considerations should be kept in mind.
First, discrimination, as the term is used in this report, does not iniply
intent but refers only to outcome. Wage discrimination exists fnsofar as
workers of one sex, race, or ethnic group are paid-less than workers of S
another 8€x, race, or ethnic group for doing work that is of “compa- 0
rable,” that is, equal, worth to their employer. - ‘ ‘
Second, the report has focused most inténsively on sex discrimination
because the issue of comparable worth arises largely in connection with
~ job segregation, he propenity for.fen and women and for minotity
and nonminority workers to hold different sorts of jobs, and job seg”
regation is more pronounced by sex than by race or ethnicity. Moreover,

o ‘ o

#1981; National Acadeay Press, Washington, D.C. 20418, $9.95.
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while most available data are at the national level, minorities, because
of their numbers and geographical distribution, are more likely to be
concentrated in particula :ugations at alocal level. We have therefore
not been able to examine wfferentials by race or ¢thnic group with the
same procedures we used to examine differentizis by sex. In addition, -
most of the available studies of patterns of employment within firms
refer to differences between men and women. Finally, the available
analyses relating to the relative worth of jobs pertain almost entirely to
sex discrimination. In this context, the fact that we focus mainly on
discrimination based on sex should not be interpreted to mean that the
committee has judged discrimination based on race or ethnicity to be
of lesser importance. ; '

Third, we have not bee:. able to make any assessment of what the
social and economic consequences may be of implementing wage policies™
based on the principle of equal pay for jobs of equal worth. This is an
extremel cgmplex question, with no clear answers, which goes well
beyond the charge to the committes. We do, however, want to call
attention’to the need to give careful thought to the possible impact of
implemrentation of a policy of equal pay for jobs of equal worth on the
econdmic viability of firms as well as on employment opportunities for
women and minorifies. ’ ' '

THE EXTENT AND THE SOURCES OF PAY
DIFFERENTIALS :

It is well established that in the United States today women earn less -
than men and minority men earn less than nonminority men. Among
- year-round full-time workers, the annual earnings of white women in
the late 1970s averaged less than 60 percent of those of white men, while
the eamings of black men averaged 70-75 percent of those of white
men. g

Such differential earnings patterns have existed for many decades.
They may arise in part because women and minority, men are paid less
than white men for doing the same (or very similar) jobs within the
same firm, or in part because the job structure is substantially segregated
by sex, race, and ethnicity and the jobs held mainly by women and
minority men pay less than the jobs held mainly by nonminority men.
Since passage of the Equal Pay Act of 1963 and Title VII of the 1964
Civil Rights Act, legal remedies have been available for the firs: source
of wage differentials. Although the committee recognizes that instances
of unequal pay for the same work have not been entirely eliminated,

14
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Conclusions ‘ . ' 93

we believe that they are probably not now the major source of differ-
ences in earnings.

With respect to the second source of wage differentials, the disparate
distribution of workers among jobs and the concentration of women
and minority raen in low-paying jobs, the data are: clear. Women and
minorities aré differentially concentrated not only by occupation but
also by industry, by firm, and by divisiorwithin firms. Moreover, the
evidence shows that this differential conce-:tr=tion has persisted, at least
with respect to women, over a substantia! period of time. In the face
of this differential concentration, then, the question of whether pay
differentials are discriminatory can be stated quite simply: Would the
low-paying jobs be low-paying regardless of who held them, or are they
low-paying because of the sex, race, or ethnic composition of their
incumbents? , ' ,

To be able to state the question simply, however, is not to be able
to answer it simply. In the committee’s judgment, a correct response
recognizes that both elements account for observed eamnings differen-
tials. Our economy is structured so that some jobs will inevitably pay
less than others, and the fact that many such jobs are disproportionately
filled by women and minorities may reflect differences in qualifications,
interests, traditional roles, and similar factors; or it may reflect exclu- -
sionary practices with regard to hiring and promotion; or it may reflect
a combination of both. However, several types of evidence support our
judgment that it is also true in many instances that jobs held mainly by
women and minorities pay less at least in part because they are he'd
mainly by women and minorities. First, the differentials in average pay
for jobs held mainly by women and those held mainly by men persist
when the characteristics of jobs thought to affect their value and the
characteristics of workers thought to affect their productivity are held
constant. Second, prior to the legislation of the last two decades, dif-
fereatials in pay for men and women and for minorities and nonminor-
ities were often acceptable and were, in fact, prevalent. The tradition
embodied in such practices was built into wage structures, and its effects
continue to influence these structures. Finally, at the level of the specific
firm, several studies show that women's jobs are paid less on the average
than men’s jobs with the same scores derived from job evaluation plans.
The evidence is not complete or conclusive, but the consistency of the
results in many different job categories and in several different types
of studies, the size of the pay differentials (even after worker and job
characteristics have been taken into account), and the lack of evidence
for alternative explanations strongly suggest that wage discrimination
is widespread.
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IDENTIFYING AND ELIMINATING PAY .
- DISCRIMINATION

The identification and correction of particular instances of pay dis-
‘crimination are, however, not easy tasks. One procedure that has been
suggested is to-compare the actual rates of pay of jobs with the relative
worth of jobs;. wage discrimination would be suspected whenever jobs
are not paid in accordance with their relative worth. This 1:iative (or
comparable) wortk approach in turn requires a generally acceptable
standard of job worth and afeasible procedure for measuring the relative
worth of jobs. In our judgment no universal standard of job worth exists,
both because any definition of the “‘refative worth” of jobs is in part a
matter of values and because, even for a pamcular definiiion, problems
of measurement are likely.

One approach to the relative worth of jobs avoids the issue of values
by equating the worth of jobs with existing pay rates. In this approach,
no comparable worth strategy is needed to adjust the pay rates of jobs,
because the pay rates themselves reflect the relative worth of jobs. The
belief that existing pay differentials between jobs provide a valid meas-
ure of the relative worth of jobs depends on the view that the operation
of labor markets is freely competitive and that pay differentials primarily
reflect differences in individual productivity and are not substantially
influenced by discrimination. While there is a good deal of controversy .
about the nature of labor markets, in our view the operation of labor -
markets can be better understood as reflecting a variety of institutions
that limit competition with respect to workers and wages and tend to_
perpetuate whatever discrimination exists. As a result of these instiu-
tional features of labor markets, existing wage rates do not in our judg-
ment provnde a measure of the relative worth of jobs that avoids dis-
crimination.

Several of these institutional features are inherent to the current op-
eration of labor markets and cannot easily be altered. Substantial in-
vestment in training makes it difficult for workers to shift from one

" occupation to another in search of higher pay. Moreover, éven within
specific occupations, workers are not generally free to sell their labor
to the highest bidder; they are constrained by geographical location and
imperfect information as well as by institutional arrangements designed
to encourage the stability of the work force by putting a premium on
seniority. Nor do employers generally seek labor on the open market;
a large fraction of all jobs are filled through internal promotions or
transfers. Finally, both the supply of and demand for labor and the pay
rates offered are strongly affected by still other forces—particularly
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union contracts and goverminentai regulations. Whenever jobs are rel-
atively insulated from market forces, traditional differences in pay rates
tend to be perpetuated over time. Hence, insofar as differences in pay
between jobs ever did incorporate discriminatory elements, they tend
to be perpetuated. - ‘

JOB EVALUATION PLANS

Although no universal standard of job worth exists, jub evaluation
plans do provide standards and measures of job worth that are used to.
estimate the relative worth of jobs within many firms. In job evaluation
olans, pay ranges for a job are based on estimates of the worth of jobs
according to such criteria as the skill, effort, and responsibility required
by the job and the working conditions under which it is performed. Pay
for an individual, within the pay range, 1s set by the worker's charac-
teristics, such as credentials, seniority, productivity, and quality of job
performance. Job evaluation plans vary from firm to firm; both the
criteria established and the compensable factors and relative weights
used as measures of the criteria differ somewhat from plan to plan.

7;. our judgment job evaluation plans provide measures of job worth

" that, under certain circumstances, may be-used to discover and reduce

wage discrimination for persons covered by a given plan. Job evaluation
plans provide a way of systematically rewarding jobs for their content—
for the skill, effort, and responsibility they entail and the conditions
under which they are performed. By making the criteria of compensation
explicit and by upplying the criteria consistently, it is probable that pay
differentials resulting from traditional ster.otypes regarding the value,
of “women’s work"” or work customariy done by minorities will be
reduced.

But several aspects of the methods generally used in such plans raise
questions about their ability to establish comparable worth. First, job
evaiuation plans typically ensure rough conformity between the meas-
ured worth of jobs and actual wages by allowing actual wages to deter-
mine the weights of job factors used in the plans. Insofar as differentials
associated with sex, race, or ethnicity are incorporated in actual wages,
this procedure will act to perpetuate them. Statistical techniques exist
that may be able to generate job worth scores from which components
of wages associated with sex, race, or ethnicity have been at least partly
removed; they should be further developed. '

Second, many firms use different job evaluation plans for different
types of jobs. Since in mos! firms women and minority men are con-
centrated in jobs with substantially different tasks from those of jobs
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held by nonminority men, a plan that covers all jobs would be necessary
in order to compare wages of women, minority men, and nonminority
men. The selection of compensable factors and their weights in such a
plan may be quite difficult, however, because factors appropriate for
one type of job are not necessarily appropriate for all other types.
Nevertheless, # yeriments with firm-wide plans might be useful in mak-
ing explicit the -elative weights of compensable factors, espec:ally since
they are already used by some firms.

Finally, it must be recognized that there are no definitive tests of the
“fairness” of the choice of compensablc factors and the relative welghts
given to them. The process is inherently judgmental and its success in
seneratmg a wage structure that is deemed eyuitable depends on achiev-
ing a consensus about factors and their weights among employers and
employees.

The development and unplementanon of a job evaluatlon plan is often
a lengthy and costly procesc. The underdeveloped nature of the tech-
nology involved, particularly the lack of systematic testing of assump-
tions, does not justify the universal application of such plans. In the
committee’s judgment, however, the plens have a potential that deserves
further experimentation and development.
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Representative Snowe. Thank you very much, Ms. Hartmann,
for your very informative and valuable testimony here this morn-
ing and also for giving us more .insight into the report that was
done by the National Academy of Sciences.- '

Let's begin with the final point that you just made concerning
job evaluation studies. What research would you recommend to im-
prove methodology so that the job evaluation studies could be more
universally applied? _

Ms. HARTMANN. Well, I think one of the more important factors
is trying to eliminate/the effects of market wage rates on the factor
weights. If you were valuing something on the job evaluation plan
that’s been associated with female jobs and has a low wage rate
and therefore gets a low weight in the plan, that’s a serious prob-
lem. And the committee offered several suggestions which really
built upon the economic and sociological research on discrimina-
tion, what we knbw about what causes discrimination and can be
used to try to eliminate discrimination from the process of weigh-
ing those factors.

T think there arg other issues as well, though, such as the stud
of whether or not| evaluators are biased when they look ‘at a jo
that has female incumbents. We found absolutely no research of a
field nature in which psychologists, who would the pecg)le who
would ordinarily do this, go out into a workplace, have different
raters rating jobs—noting in the study where women do them, and
noting in the study where men do them—and then testing whether
or not their ratings of jobs are biased by the sex of the incumbents.
. We did review some literature of other experiments which show
that in fact observers generally are biased by the sex of the incum-

bent and i))'et there is not any study that is definitely applied to the
field of job evaluation. _
So there is actually an enormous field here for social science re-

to the undertaking of this kind of research. Neverthless, the Com-
mittee on Women’s Employment, the successor committee, is
coming out with a report this spring that will talk about research
needs in the compgrable worth area which we hope will encourage
further research. ,

Representative SNoWE. Would that be a role, though, which Con-
gress could play provided we had additional resources or sufficient
. resources? J ' '

. Ms. HARFMANN. Well, I would.certainly hope 80.._ . . . .. ..

Representative SNowE. I know the report was finalized in 1981
and as you mentioned the report did not recommend legislative ini-
tiatives or guidelines to the EEOC nor did it suggest that job eval-
uation plans could be universall applied. But my question is, how
different could the NAS report %e if written today or would there
llagseil‘;y other recommendations today vis-a-vis what was written in

Ms. HArTMANN. Well, that’s an interesting question, the answer
to which of course reflects my personal opinion, since the commit-
. tee is not here to answer that.

Frankly, 1 don’t think it would be much di ferent. I don’t think
that in the last 2 years sufficient amounts o research have been
done that would change the conclusions ver much. The major

¥
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search and, unfortunately, Federal budgets are not very conducive .
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studies—Winn Newman’s work and the State of Washington case—
were cited in the report and were a substantial input to the com-
mittee’s decision. ' :

I think that we have a great deal more public awareness and a
- great deal more public agitation, but I don’t really think we have a

great deal more knowledge on the issues that would substantially
change what the committee said at that t::qe. :

Representative SNOwE.'I will make this my final question, I
know you have to leave at 9:30. There still seems to be a lot of con-
fusion about some or the terms that are used interchangeably; for
example, comparable worth. I know you testified to that before. the
Post Office Subcommittee here in the House, explaining the fact
* that people use the term suggesting that wage regulations would be
~ set throughout the country. L : '

How can we avoid this confusion? And I'm hoping through this
hearing, for example, to make it clear that comparable worth does
not suggest that. Your report suggests, or it indicates, that we are
talking about wages within one firm, within one employer. How
can we get around this confusion to make it clear that comparable
worth doesn’t mean setting wage rates nationally?.

-Ms. HARTMANN. Well, that is a good question. I think—and I
must note ‘that this is my personal opinion—unfortunately, it is in_
the interest of some people to create this confusion, to create a
kind of an alarmism about what is being discussed.

I think that the transfer, in a sense, among women'’s groups to
the term “pay equity” is an effort to get away from confusion sur-
rounding the notion of comparable worth; that comparable worth
and pay equity is an issue that comes about because of two illegal
phencmena--job segregation by sex and- wage discrimination,_
Those are already illegal and people know that and understand
that, and yet when the concept is applied to the fact that women’s
occupations are underpaid, because women have been illegally con-
centrated in those occupations, somehow it changes the way we
think about-it. And I think what activists in the comparable worth
or pay equity movement are trying to do is get us back to those
basic principles, that we are really talking about job segregation
and discrimination, and that, like other issues of discrimination,
the single employer is responsible within the establishment.

Now the report certainly does try to clarify that and I hope these
hearings will as well, but I.do not think we should lose sight of the..
fact-that-a grest deal of confusion and alarmism is in the interest
of some people.

Representative SNowk. Thank you very much.

Ms. Hartmann, I avpreciate you taking the time from your bus
schedule and I know you have other. engagements today. Than
you for being with us.

Ms. HarTMANN. Thank you very much. And thank you, Senator
Evans, for allowing me to go first. I know it's a matter of great
privilege. :

Representative SNowE. Qur next witness is Senator Dan Evans -
from the State of Washington, who, as was mentioned earlier, was
the first Governor in this country to initiate a comparable worth
job evaluation study. So I'm pleased that Senator Evans could be
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with us here today to share his thoughts and expertise with the
committee. : .

~ STATEMENT OF HON. DANIEL J. EVANS, A U.S. SENATOR FROM
' ' THE STATE OF WASHINGTON

Senator Evans. Thank you, Madam Chairman. I'm delighted to
be here. In fact, it was very pleasant and informative to have had
an opportunity to listen to.Ms. Hartmann. This morning, I'd like to
talk briefl; and informally from the perspective of history. I'd like
to dispell some of the myths which have grown about comparable -
- worth, particularly those which have been tossed around recently

as far as the term marketplace is concerned. '

I believe paylgtuu._%comparable worth as many people call it,
is a valuable tool for internal alignment within an organization of
_various jobs. Comparable worth or pay equity doesn’t, in itself,
raise or lower wages, however, it can and does create some orderly
and equitable alignment internally of wages.

. Now no method of accomplishing such order or equity is perfect
and certainly, in spite of the protestations of somie, neither is the -
 famed marketplace.
" Let me start with the history of Washington State. We have
become more famous than I hoped we would. As far back as the
early 1970’s, shortly after I came into office as Governor, I found
that the senior department heads and senior exempt personnel
were being paid at rates that I felt were not adequate. We could
not attract the kind of people I wanted as senior leaders in govern-
ment and there was no apparent consistency between departments
in g%:heir wage-setting practices at that time in the State of Wash-
ington. : - :

I think it is significant to note that I sought advice from leaders
in private industry in my State. My first association. with the meth-
ods of job evaluation, which are now at stake in this comparable
worth controversy, came from those leaders in private industry.
They were methods which had been used for years in private indus-
try to create the internal alignments within companies and within
industries for their own salary-setting purposes. So this is ho meth-
odology which came out of either academia nor out of government.
Job evaluation came out of private industry itself. Furthermore,
it's astonishing to me now that so many opponents of comparable
worth look on the whole method of job analysis as being some new
and strange device that has not been used over the years. That
simply is not true. K :

We found, as I suspected we would, when these evaluations were
made, that there was a scattering all over the lot based on the
then-current salaries of various office holders. Frankly, it was easy
to identify who the incumbents in those offices were, especially by
the difference between the ones who appeared to be way above a
central paﬁ line and those who were way below. The disparity was
amplified by those jobs which, at least in comparison with others
were overpaid as well as by some which were grossly underpaid,
- and it should be fairly obvious who might be filling those positions.

We acted on the basis of that study. We realigned positions. We
raised salaries for some positions rather substantially, and we froze
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salaries in other positions for some period of time until/they came
back to alignment as a result of these studies. '

We then extended the study to the classified personnel of the
State to see whether that alignment was valid as it was compared
with those who held the exempt positions, and it was during that
study that we discovered the interesting phenomenon that those
job classifications filled primarily by women appeared to be ouf.of-
line in comparison with those job classifications which came out
with the same point analysis ﬁfled primarily by men. It is impor-
tant to emphasize that we were not seeking to prove that there was
a disparity. It was almost by accident that we discovered the dis-
parity in a much broader analysis of the job alignment.

We discovered some rather interesting things. For instance, that
animal technicians—I guess a glorified term for zookeepers—re-
ceived more at all levels than child care specialists. We paid more
for the people who took care of our animals than those who took -
care of our children. _ :

We discovered there was a wide variety of differences and em-
barked on a second study looking specifically at a series of job clas-
sifications filled almost exclusively by men comparing them with a
wide range of job classifications ﬁﬁe almost exclusively by women.

The results, when presented to me, were astonishing. ’I?l'my were
illustrated by two curves, one ranging from lower salaries’ to higher
salaries and the other from the lower point system to the higher
point system. These two rather discrete curves were about $150 a
month apart and were drawn as evenly as one could imagine any
theoretical curve that was to reflect an actual case. The curves
showed that those jobs filled-almost exclusively by men were about
$150 a month higher in salary than those jobs filled by women
based on the same point system. )

Having discovered that, we embarked on a third study which was
to establish some fundamental ideas of how we could correct this
wage disparity, what it would cost, and how we would go about it.
We got a much better picture from that study and then embarked
on a fourth study which was to create a plan for implementation,
one which had sufficient alignment points within the more than
2,500 job classifications we had in State government. Based on the
fourth study, I presented to the next session of the legislature a
proposed budget with $7 million set aside for a gradual transition
from the prevailing wage system we were then using to a new
system. : ‘

Unfortunately, I guess, I left office at that same period of time
and my successor in office didn’t choose to follow through and it -
took the legislature several years before they carried the concept
forward.

I then became president of Evergreen State College and helped
establish a simiiar job evaluation for the college’s exempt person-
nel which were the only ones we had control over. We are still
using the system and have found that it works very well. There are
a few problems with it however. There is little difficulty with
-people In terms of the point scores and the internal alignments of -
Jobs at Evergreen, but I must point out that there are still more
women in some of the lower paid jobs at Evergreen than there are
in the higher paid jobs. However, we do, at least have the align-
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ment of jobs in a better circumstance than we had before. The Ev-.
ergreen experience is just a comment on the fact that no job eval-
uation system will reflect perfect equity. o
Let me turn then to the question of ‘market validity because
there are many, some from the private sector and some from aca-
demia, who suggest that the marketplace itself is the most valid
and in fact the only necessary tool for achieving pay equity.
First, I believe that the complexity of salary getting within a gov-
ernmental body, particularly one as large as either the Federal
Gevernment or a State government, with several thousand job clas-
‘sifications. probably containing a wider variety than most private
enterprises, makes salary setting extremely difficult.
" The State of Washington and most other States in the Nation

use what is called a prevailing wage analysis whereby salaries are
set to reflect the outside marketplace with little to no accommoda-
tion of internal factors. In reflecting solely the outside market-
- ‘place, however, such analyses reflect ak normalities and the distor-
tions which are present in that outside n arketplace, and.let me de-
scribe several of them to you. ' "

Many years ago I worked with the Associated General Contrac-
tors and part of my responsibilit{ was in negotiating labor con-
tracts. It is an unnatural contest between the labor unions repre-
senting the crafts on one side and an organization representing
contractors on the other. Those representing the workmen obvious-
~ly have a strong personal interest in higher wages. Those repre-
senting the contractors on the other hand have a very strong inter-
est in contimuing work, getting the job done and avoiding at all
costs, work stoppages or strikes.

The person who pays the wages is not represented at the bar-
gaining table, for it's the owner of the building or a home or a fac-
tory who will ultimately pa% by the negotiated contract, the wages
of those who are working. Thus, you dv not have the Y\erson who
pays and the person who receives at opposite ends of the bargain-
ing table, which I believe in part explains the reason that construc-
tion wages are as high as they are. '

Another abnormality in the marketplace is a. public utility—a
monopoly, made so by overnmental action. Their intent need is to
continue to provide the service of that util,i.py;i;;zc_lf management
raises salaries for those who seek higher wages, it"can return to the
public utilities commission and have pay raises passed along to the
consumer in terms of higher rates. In fact, management’s underly-
inc rationale is that a higher wage base and a higher cost rovides
a broader base upon which too apply a rate of return ancr in fact,
will bring greater, rather than lesser, rewards to that utility.

Over the years, there has been unquestioned and special discrim-
ination in the entry of women into certain jobs and occupations.
The difficulty of entry into various apprenticeship programs for the
crafts is indisputable. The difficulty of entry an “the subtle and
sometimes not so subtle discrimination in" occupations such as
police and fire organizations is rather well known. Although we
are overcoming some of these barriers, we-still have a long way to
go. In fact, efforts to overcome discrimination in and of themselves,
ai‘e abnormalities in what otherwise might be a perfect market-
place. '
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I suggest there are alternatives which come under the heading
“comparable worth” or “pay equity” that are responsible and rea-
sonable ways for Government to decide the internal alignments of
jobs within its organization. I suggest, as I did at the beginning,
that this does not necessarily incur extra costs to Government, nor
does it mean that all wages will be raised. The findings may show
as we found in the Washington State job classifications of manage-
ment level positions, that some are being paid more than they ac-
tually should be. _ : _

This type of internal alignment can and has been done repsonsi-
bly to bring equity to a pay 5{stem. I must emphasize, however,
that we need go no further. I do not believe that Government
should get into the business of rec1'~ing or setting the method of
job classification in private industr.. ; sr in individual companies. I
think that’s a perfect place for the murketplace to work. ,

If Government decides to lead in a new system and if because =
leading in a new system raises the job classifications and salaries
- of positions filled primarily by women, and if the result is that the
best qualified for those positions choose to work for Government, I
think industry will have to respond in the marketplace. And I sug-
gest that would be the most appropriate and effective way to begin
a major realignment in this country. :

We don’t need to go as far as some would suggest. We need go
only as far as to enable Government to provide the same leader-
ship it has provided over many, many years in the step-by-step
progress we have made from where we were a century ago to
where ..« +re today in eliminating discrimination.

I supp.se in the perfect world of academia, charts, theories and
of papers written for publication, the market works perfectly and
no other restrictions need be imposed. But if that were. the case,
then my extensive reading of the history of some interesting con-
gressional hearings held in 1945 and 1963 would lead me to agree®
. with those academicians. However, if the marketplace was perfect, -
then we would have had no need for Government intervention to
establish ch.ld labor laws; we would have had no need for Govern-
ment intervention to establish the Davis-Bacon Act. The Taft-Hart-
ley Act, the Fair Labor Standards Act, and a whole host of other
acts which were enacted to restrict the abnormalities of the mar-
ketplace to help promote a better arena_for the marketplace. to-—.—
work, all would have been unwarranted interferences with the op-
eration of market forces.

And it was in congressional hearings of 20 years ago that a con-
cept of equal pay for equal work was bitterly fought over, one we -
have long since passed. At the time, however, Members of Con-
gress, some of my former colleagues in the Senate particularly,
argued that it was an invalid concept. It was their view that
women in a particular job were simply not worth as much as men
in the same job: they would not be in the job as long; they had fam-
ilies to consider; they wouldn’t be as productive—there were all
sorts of explanations offered then as to why equal pay for equal
work was an invalid concept. And I suggest, Madam Chairman,
that people reading the records of this meeting and others in 1984,
20-40 years from now will find some of the arguments against
equal pay for equal worth just as ludi¢rous. :

X
LI
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Thank you. ' .

Representative SNowe. Thank you verzemuch, Senator Evans.
The committee certainly appreciates the nefit of your expertise
and experience with this issue and clearly you have a unique per-
- spective among Members of both the House and Senate because

you have watched the development of this issue of comparable
worth over at least the last 10 years.

Can you tell me if the debate has changed at all since the time
you were involved in this issue in 1974 in the State of Washington?

Senator EVANs. Yes; I think it has changed. In 1974, we appeared
to be moving toward an -analytical measurement of alignment
within State government and, in fact, by 1976 had develo what
I had felt and.other leaders in State government felt and those who
represented the employees of State government through the munic-
ipal employees’ union, all felt was a reasonable process for that re-
alignment and for doing something we thought at that time would
be uni%ue and would be leading the country. As I say, that was in
the budget of 1976 and I didn't stick around to ensure that that
budget; was carried through and it, unfortunately, was not.

I tﬁ‘i’k that history might have been very, very different if we
had been able to move as we were attempting to do then in-a step-
by-step method. We would by now have fu li implemented that
concen. and I thirk we would have done so wit little of the rancor
and 1 1e disruption and some of the arguments which have since
grov up around this issue. a

R: resentative SNowe. Would the costs have been-different for
the § .ate of Washington had they implemented it at the time that .
the study had been completed and at the time when you incorpo-
rated the $7 million in your budget in 1976?

. Senator Evans. Weui, it’s a little difficult—of course, 1976 dollars
are considerably more precious than 1984 dollars, so we would have
to do some kind of reanalvsis as to the comparative costs then as
compared to now. : :

Frankly, I think that if we had moved in this field we very .
likely—because we_were on the leading edge—would have attracted
the very best candidates for positions and I at least would have:
hoped that we would .iave been able to do our job in State govern- -
ment more efficiently and better than the average and probably
would have seen efficiency grow to at least take up part, if not all,
of the extra costs from raising wages through comparable worth.
Reg»resentative Snowe. What was the reaction of the people of
the Stete of Washington at the time the f'ob evaluation study was
conducted or had been completed, as well as the legislature? Was
there any feeling of being threatened because of the job realign-
ment or any difficulties involved /in the process at the thought of
implementing that study?

‘Senator Evans. Well, it’s a little hard to say with accuracy. We
had done this series of studies, as I mentioned, over a period of sev-

- eral yers and it had been a step-by-step process, each one develop-
ing a broader set of measuring points an moving toward an imple-
mentation plan. I think it would be accurate to say that there was
not the intense discussion, probably not even as great or broad an
awareness at that time as there is now, but by the same token,
there was no apparent and loud opposition to the concept and,
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frankly, I think the legislature, given sufficient leaderghip from the .

Governor’s office, would have adopted and carried forward the con-
cept. ~

Representative Snowk. Would the realignment have been com-
pleted by now?

Senator EvaNs. Yes; it would have been essentially completed by
now. ; .

Representative SNOwE. Senator Evans, I certainly appreciate
your testimony, and I would like to invite you to join me in asking
questions of the subsequent witnesses if your time schedule per-
mits. o "

Senator Evans. I'd be delighted. '

Representative SNowE. Thank you very much for being here and
sharing your very important perspective. . ;

- Next we will have Winn Newman, who litigated the case for the
State of Washington and AFSCME.

~ STATEMENT OF WINN NEWMAN, COUNSEL, WINN NEWMAN LAW

OFFICES, ACCOMPANIED BY LISA NEWELL, ASSOCIATE COUN-
._SEL, ON BEHALF OF THE.AMERICAN FEDERATION OF STATE,
- COUNTY AND MUNICIPAL EMPLOYEES [AFSCME]

-Mr. NEwMAN. Thank you, Madam Chairman. I am accompanied
by Lisa Newell, who is associate counsel with me in Washington

. State in several other sex-baged wage discrimination cages.

AFSCME has actively prémoted pay equity for many years. Im-
mediately after the Supreme Court’s decision, AFSCME instituted

its litigation program to eliminate sex-based wage discrimination, -

. by filing wage discrimination charges with EEOC against the city
" ‘of San Jose. AFSCME has been a leader in p_ushing;fgg: studies tn

be done by various municipalities and States. oo

It now has filed more than a dozen charges against various
States and cities, and has also filed two lawsuits. It has mor.e law-
suits in the planning stages.

At the outset, I'd like to commend the Chair. I'm par.ficularly z

pleased with your opening remarks and your regular and consist-
ent contribution to the eradication of sex-based wage discrimina-
tion. I think the testimony of the two prior speakers~Foth Heidi
Hartmann and Senator Evans—basically represent "my..views. I
would commend patticularly Senator Evans for having moved
before the law people got after him, although I might say that
there were lawsuits filed earlier than 1974. I filed a lawsuit alleg-
ing sex-based wage discrimination back in 1971. The example he
gave of the zookeeper and child care really is worth just this one
comment. We really learn which is more important, taking care of
animals or children, rather early in life. We learn it when the kids

.80 out to mow the lawns and the other kids go out and take care of

babies and we know which sex gets paid for taking care of the
grass as compared to taking care of the babies.

I would like to incorporate by reference my recent testimony at
hearings before the Manpower and Housing Subcommittee of the
Committee on Government Operations thaired by Congressman
Barney Frank, and then talk about some of the issues.

{
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There has already been much comment about comparsble worth .
vepsus discrimination. Basically, comparable worth is not the issue
that should be involved in any of these discussions. Discrimination
is the issue. The law, title VII of the Civil Rights Act, prohibits dis-
crimination in compensation on the basis of sex or race, and we
know also that law d V,s_%;gt(;refer to, discuss or even contain the
words “comparable worth.” Comparable worth and pay equity have
become popular but not legal terms and indeed is now being used
as a red herring, if you will, to avoid the issue of sex-based wage

discrimination. _
= Mitle VII and Gunther prohibit .an employer from paying its

women and minority employees a lower wage for'the work thay ... .

erform-because of their sex or race. I stress the discrimination

- "yssue. 1 think the discrimination issue here is no different from

what is in the Equal Pay Act. It means you don’t look at the worth
of jobs. The worth of jobs has nothing to do with this issue. It has
nothing to do with whether a man of a particular employer in a
man'’s joo is being paid $10 or $2 an hour. What this issue requires -
is that women working for that same employer be paid the same
rate as those men. It matters not what the employer across the
street pays. It matters not what all other employers in the country
pay. | emphasize this because this argument has become the scape-
goat that is being used—largely by economists and many others—
that comparable worth will result in a Federal wage rate. Nothing
could be farther from the truth.

. But I do think it's important to recognize that this is a discrimi-
nation issue. Then one has to think in terms of bringing women up
to the level of the men working with that particular employer.
There is no basis, as a legal proposition—whatever the other merits
may be-—for lowering any wages. If there are to be changes in the
wage rate, that would have to occur, from the standpoint of the
law, after the discrimination has been eliminated.

The state of the law is clear. What did AFSCME do? I think basi-
cally what the AFSCME v. State of Washington case did is really
put meat on the Gunther brnes. it demonstrated the kind of evi-
dence that will convince a court that discrimination reall; exists
because all Gunther did is say where there is discrimination it’s il-
legal. AFSCME put in a whole host of evidence to show that the
wage rates resulted from discrimination.

That evidence addressed the State’s role in creating a segregated
~ work force-which- exists everywhere.-Every employer segregated its
work force then and, as just stated by Heidi Hartmann, still does.

It's now well established that segregation breeds discriminatory
wages, just as we learned 20 years ago in the, Supreme Court that
segregation breeds discriminatory education and we learned that
separation of the races or sexes in the workplace results in inequi-
ty in wages and other working conditions. '

Washington State was no different from any other public or pri-
vate employer, at least then. Indeed, then-Governor Evans mad2
Washington State the first to take a genuine look at the issue and
as he's already said, wh.n the claim of sex discrimination was
brought to his attention by AFSCME and other groups, he was one
of the few public officials who chose not to hide and deny its exist-
ence but instead to do something about it, and he decided to put
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his money or at least the State’s money and maybe his political life
to some extent where his mouth was.

Unfortunately, the legislature chose to return to traditional lip-
gervice but no money. '

I suggest that only a bigot would contend that cost or the market
authorizes an employer to engage in race discrimination or race-
based wage discrimination. Judge Tanner held that sex discrimina-
tion is equally invidious and devastating, but he's hardly the first
court to have held that sex discrimination is the same as race. ‘

I think it’s critical that those who wish to perpetuate wage dis-
crimination against women be treated and looked at no differently
from those who advocate the perpetuation of race-based wage dis-
crimination. I think sex bigotry has to be recognized as equally in-
vidious as race bigotry. : '

Now with due respect to the economists, particularly those who
follow me today, I respectfully submit that economic theories of
how wages are established and the alleged difficulties.of comparing
relative skill and effort required by different jobs and the cost of
eliminating discrimination are now quite irrelevant. Such economic
theories may have been legitimate concerns when the Civil Rights
Act was under consideration by the Congress two decades ago, but
such theories are not reievant today after the Federal Government
determined that sex-based wage discrimination was inimical to the
welfare of the United States and -passed a law to eradicate sex dis- -
crimination. '

I really think that all the emphasis on the economists is totall
misplaced at this stage of the game. Once a law has been passed,
the effort should be to see how to comply with that law, and to the
extent the economists want to present ideals as to how we can im-
plement the law and how we can do a more successful {Ob evalua-
tion to measure the extent of discrimination, that is relevant, but
not the basic issue of whether we can deal with sex-based wage dis-
crimination as a legal proposition.

EEOC has joined the Justice and Labor Departments and the
Civil Rights Commission in what appears to be a clear coverup of
the Reagan administration’s failure to enforce our laws against dis-
crimination in compensation. Basically EF "™ has had a long sleep
and it's time for it to wake up.

In September 1982, when called upos. . . xplain the Commis-
sion’s failure to act upon sex-based wage wiscrimination charges,
Chairman Thomas testified that wage discrimination was, in his
words, “a high priority of the EEQOC.” A year and a half later, a
couple weeks ago, he testified before the Frank committee that
EEOC was still formulating a policy on comparable worth. The
EEOC comparable worth task force was established only after
EEOC received notice of the Frank hearings. The committee did
not meet until after his first scheduled appearance, which he post-
poried, before the Frank committee. ,

Now clearly EEOC is playing what must be vi' wed as a shell
game. Testimony of its chairman and general counsel before the
Frank committee show the need for truth in advertising. EEOC has
refused for 3 years to follow its own procedure’ established in
August 1981 for the investigation of sex-based wage discrimination
charges. It has relabeled the charges ‘“‘comparable worth.” And
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o
now it asserts that no sex-based wage discrimination charges exist;
there are none before that Commission—or so it claims.

That claim is distorted and I think has to be knowingly inaccu-
" rate. Den]ying that any pendin; charges fall under the Gunther um- -
brella will not make them Tﬁo away..In their testimony before the
Frank hearings, Messrs. Thomas and Slate referred to the con-
structive rele played by the Commission in the handling of sex-
based wage discrimination cases in JUE v. Westinghouse, "Funther
and other pre-Gunther cases. '
I agree that the pre-Reagan Commission, which they really were
referring to, is entitled to such credit. Unfortunately, they failed to
explain why this commendable progress ¢ .me to a screeching halt
under the present Commission. One woulu have expected that the
Supreme Court’s Gunther decision would have encouraged the in-
~ creased filing of Gunther and IUE type charges. It is not credible to
believe that the victory in Gunther caused a cessation of those
charges. We must ask also what haﬁpened to the pre-Gunther sex-
. b wage discrimination charges that the Chairman of the EEOC
stated “were sitting”’ in his words in the Commission files? Appar-
ently, they were also relabeled and repackaged as a comparable-
worth charge.
Those charges are pending and I think it requires looking—we
can’t sweep this under the rug—looking at why EEOC has refused
.to investigate and act upon those charges. The Chair of the Com- -
mission stated that AFSCME v. State of Washington is a straight
Gunther case. Why then did they not participate in the case? That
case was personally discussed during a meeting with the Chair and
his staff, in a meeting with the representatives of the National
Committee on Pay Equity, while it was pending before the lawsuit
was filed. It was also discussed at a small conference at Williams-
burg attended by the Assistant Attorney General for Civil Rights,
the Solicitor of the Labor Department and the Director of OFCCP,
the Chair, Vice Chair and Acting General Counsel of EEOC and
their top staffs on October 14 and 15, 1982, a few months after the
lawsuit was filed. Each of those agency representatives was ada-
mant in their view that the Washington State case did not come
under the Gunther umbrella and that it would have no effect on
future cases.
It is clear that the dacision not to Xarticipate in Washington
State resulted from the philosophy and lack of concern for sex-

‘based wage discrimination by.the Reagan appointees, and that it .. . ......

was not until after AFSCME was decided that anyone concluded
that it was “straight Gunther.”

Because the Commission may not reveal the identity of charging
parties, I thought I would list for you some charges that I'm per-
sonally familiar with as counsel or former counsel in those cases. -

AFSCME has filed charges identical or similar to those filed
?‘{gainst Washington State against the States of Connecticut,

awaii, and Wisconsin. A lawsuit is pending against Connecticut.
It has filed charf;es against the cities of Chicago, New York, Los
) Angeles, and Philadelphia, Nassau County, NY; Reading, PA; Rock-

ford, IL; and others. .
EEOC has also issued a decision against Michigan Bell. In that
. decision it found that Michigan Bell had engaged in sex-based wage
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discrimination. A private lawsuit has been prought by the individ-
ua! charging parties and it's scheduled to go o trial this year. Al-
though EEOC issued such a decision, it has apparently chosen not
to participate in the lawsuit in support of its own decision made by
the pre-Reagan Commission. 1t does not appear to include the case
“in its inventory.

A national charge was also filed against Westinghouse Corp. in
1973 by the International Union of Electronics Workers, IUE, on
behalf of all employees in all predominantly female jobs in all
Westinghouse plants represented by IUE. Other charges by IUE
against at least gix individual Westmghouse_plants have been suc-
cessfully “tigated or gettled, including the landmark case of IUE v.
Westinghouse which was a companion case to Gunther. .

The national charge is based on the same company job evalua-
tion and other facts which resulted in gubstantial benefits for the
victims of discrimination in these s1x Westinghouse plants. But the
EEOC has apparently discarded this charge from its inventory and
has made no effort to end the wage discrimination in the remain-
der of the Westinghouse plants which, as 1 said, aré identical to
those where relief was obtained by private parties. . :

In our National Capital’s backyard, wage discrimination charges
have been filed against Fairfax County, VA, on behalf of county li-
brarians, a predominantly female occupation. As in Washington ’
State, they veceived and they are required to have a master’s
degree in library science, but receive less pay than male-dominated
professions requiring only & bachelor’s degree.

Nor has the EEOC chosen to do anything about wage discrimina-
tion charges filed by the American Nurses Association against the
‘:;atr,‘ce of Illinois. The ANA plans to file a lawsuit in the near
uture. : :

With the exception of the 1975 finding in the Michigan Bell case,
the EEOC has failed to act on these charges, has ignored its own
investigative guidelines and has labeled everything «comparable -
worth,” basically to avoid. its responsibility to enforce the law.

Tt states that of 266 comparable worth charges pending, 26 cases
are involved. Each of the 15 cases that I've just mentioned—the
AFSCME charges, Michigan Bell, Westinghouse, and Fairfax
County and the nurses in_ Illinois—involve multiple charges and
total approximately 160 charges. Most of them do not appear to
included in EEOC'’s inventory. / .
-'We have previously advised the Commission of the existence of
all of them and have urged them to investigate. We would urge
this cornmittee or the appropriate congressional committee to Te-
quest EEOC to provide a8 status report on each of the 266 charges

_they can find and the additional cases that I've mentioned here.
think such a report should include the date the Commission began
and completed each of these investigations, if it did commence
them, together with its analysis as to whether the facts in each
case support a claim under Gunther.

Finally, 1 think an independent pilot study such as that which
the Chair has introduced and that Senator Evans has introduced is
essential to determine whether wages paid to Federal employees in
predominantly female occupations are discriminatory and in viola-
tion of title VIL
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Many public and private employers model tneir wage practices
on the Federal Government. Investigation of wage discrimination
"in the Federal sector would be invaluable in the drive to eradicate
" wage discrimination throughout this Nation.

A pilot study does not even require new legislation, ‘although if
legislation is the way to go, fine. But any appropriate congressional
committee could authorize a study by an independent consultant.

I believe that a pilot study will demonstrate congressional will-
ingness to put its own house in orcer and to move beyond rhetoric
to action.

Thank you very much.

[The prepared statement of Mr. Newman, together with addition-
al material referred to, follows:]

2
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PREPARED STATEMENT OF WINN NEWMAN

I. Introduction

My recent teetimony at hearings held before the Manpowi;
and Housing Subcommittee of the Committee on Government
Operatione, chaired by Congressman Barney Frank (here-
inafter, “Prank hearinge®) on February 29, 1984 is

incorporated by reference.

IX.. The Law ie Clear: Sex and race based wage discrimination is

illagal,
A. "Comparable worth" is not the iesue,
. Discrimination is the issue.
Title VIXI of the Civil Rights Act of 1964 prohibits

discrimination in compeneation on the basis of sex and
race. Title VII does not refer co; discuss or even
contain th’ wozds 'compa:able.wo:th‘. "Comparable worth”
and "pay equity" are ﬁopula:. not. legal, terms.

"Comparable worth” is a red herring now being used to
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*the legialation was being considared -== but such T
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avoid the issue of sex-based wage discrimination.
Title VII and Gunther prohibit an employer from paying

its women and minority employees a-lowgr wage for the

" work they perform because of their sex or race.

AFSCME v. State of Washington put meat on the Gunther

skeleton =~ demonaﬁ:ated-the kind of evidence that will

'convince a court the d{lparity in pay between

different jobs is discriminatory and in violation of
Title VII, because 'it is based in whole or in part upox
sex. '

The courts have held that the "market” is not a defense.
There is no "free matket.”

The courts have held that cost is not a defense.
Congress did not place a price tag on the cost of
correcting discrimination.

Only a bigot would suggest that cost or the market
authorizes an employer to éngage in race discrimination.
Judge Tanner held that sex discrimination is equally
invidious and devastating.

?eliing victims of discrimination to get a better job
does not excuse the Depa:tment o£ Justice from enforcing
the law. ' .

By contending the law should not be.enfo:ced because it
wi'l allegedly result in pad economics, economic
theorists basically become irrelevant. BEconomic thcéry
regarding the market piacg and the cost of eliminating

discrimination may have been a legitimate concern while

37-237 0 - 84 -~ 3
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Q.
theories are not relevant after the Federal Government

had determined that sex-based wage diacrimination was T s
inimical to the welfare of the United States and passed a
law designed to eradtcate such dlacrtmtnatton.

III. EEOC Chairman Thomas has joined the Juntice and Labor
Depatrtihents and the Ciyil Rights Commission in a n
cover~up of the Reagan abqiniatxation's failure to enforce
our laws against dilcrinin;tion in compensation.

A. EEOC HAS HAD A LONG SLEEP!

1, In September, 1982, when calleé upon to explain
EEOC's failure to act upon Aexlbaaed wage ' _
discrimination charges, Chairman Thomas testified ;
that wage discrimination was a "high priority"” at
EEQC.

2. In Peb;uaéy,ﬁ1984, Chairman Thomas testified that
EEOC was still tormqlgting a ‘policy on "comparable
worth.” '

3. The EEOC "Comparable worth"” Task Porce waa estab-
lished only after EEOC received notice of the

~ Prank hearings.

4. The EECC Task Porce on Comparable Worth met for the
first time after Mr. Thomas' f£irst scheduled:
appearance at the Prank hearingas.

B. The Reagan Administration through its Justice and Labor
6épartmenta,‘gpe»01vl1 Rights Commission and EEOC {s
playing a'éhell game.
_ The testimony of EEOC'S Chairman and General COounsel . ...

B T

before the Frank Committee show the need for "truth in

O
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advertising.,® EEOC has refused for three years to

follow its own procedure for the investigation of sex-

based wage discrimination charges, relabelled the charges
"comparable worth," and now asserts that no sex-based wage
discrimination charges are before the Commission. This
claim is distorted and knowingly inaccurate., Denying
that any perding charges ﬁq;;ﬂgpggg“;gq Gupther umbrella -]
© will not.make them go away. - v !
1. Chairman Thomas testified that there were 266 wage >
disc:im;naﬁion charges pending before EEQC, but
that they were all "comparable wd:th" cases; not
"Gunther" cases. .
B 2, Thomas admitted that his Commission has been
. *gitting® on the chatges and that the conclusion .
that they were all "comparable worth" charges was : L
based on a hasty review of the files immediately .
p:ecediné his testimony.
3. No responsible lawyer could determine without a
thorough investigation whether wage disparity
tegults from discrimination and, therefore, comes ’
undet the rubric of Gunther.
4. EEOC has failed to follow its own investigative
procedures, adopted in August, 19§1 by Carter
~ appointees, but renewed every 90 days thereafter by
L= - Reagan appoi&gees. This proc;du:e requires

. %, ..identifying and processing sex based wage dias-

i i e AT ON Charges under Title VIT.,,w " & 7o T
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5. In his testimony before the’Frank Hearings, General
Counsel Slate referred to the constiuctive role ~

' played by the Commission in the handling of sex-

based wage discrimination cases in lUE v.

wWwestinghouse, Gunther and other pre-Gunther cases,

but-asserted that no such cases are now pending.
One would have expeéted"éhac‘the Supteme Court's
Gunther decision would have encouraged the 1ncrea§edA
“filing of Gunther and IUE-type charges. The
Commission admién that such charggn were filed prior
to the Gunther decision. Is it credible to believe
that the victory in Gunther caused a cessation of
such charges? And what happened ‘to the pre-Gunther
sex-based wage discrimination charges that were

“gitting® in the conmilsion £iles?

C. Sex-Bagsed Wags Dilcrtmigation Claims are ending Befo:e/

the commisaion. Why has EEOC Refused to Investigate ggé
Act upon such Charges? . ’/

‘1. Chairman Thomas testified that AFSCME y. State of

[y

Washington is “straight Gunther.”

The Washington State charge wae f£iled in SQPtefber

1981 and the lawsuit was filed in July, 1982. "

The Washington State case was personally discyased .
duting a meeting between representatives ot/%he
National Committee on Pay Equity and with the Chatr
and staff of EEOC long before_she_}gwguit,waa filed.
It was“;iso fully discussed at a small c?ntgrence

attended by the Assistant Attorney General for Civil

'

!
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Rights, the Solicitor o% the Labor Department an
the pirector of OFCCP, the Chair, Vice Chair and ~
Acting General Counsel of EEOC and their top staffs
on October 14 and 15, 1982, a few months after the-
lawsuit was filed. .Each of these agency tepresenta=
tives were aQaJanﬁlin their view that the Washington
State case did| not come under the Gunther umbrella
and that it wouldlhava no effect on future cases.

It is glaa: that the decision tiot toO partici-~
pate in Gunther resulted from the philosophy and
lack of concern for nax-baned’wage discrimination by
the Reagan appointees, and-that it was not until
after APSCME was decided that anyone concluded that
it was "straight Gunther.® -
Because the Commission may not reveal the identity
of charging partiesa, the following discussion of
sex-based wage disc:iminakion cases now pending
before the Commission is limited to those for which
1 personally filed charges as counsel for the
charging parties.

(a) Aéscﬁs has £$1ed charges identical or
similar to those filed agginst Washington
gtate, as follows: A

Connecticut (lawsuit by AFSCME alsb pending)
Hawail i

e e WA BCORBLR o e

Chicago
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New York City 7

Nassau County, N.Y.

Los Angeles

Philadelphia

Reading, Pennaylvania School District and
Rockford, Illinois, COuntyluouslng Author

{b) In 1975 EEOC made a finding of probable
cause in Gerlach v. Michigan Bell, a private

-employer, that "...we conclude that because of their

sex, Respondent is paying its female Engineering
Layout c1¢}ks less than it-payl its male Fileld" .
Assistants for duties :eﬁulring~|ubstantia1;y the
same effort, skill and rclpqnllbillty.' A private
lawsuit brought by the individual charginq parties
is scheduled to go to trial ‘this year. Although
EECC issued a determination against the company, it

‘has apparently chosen not to participate in this

lawasuit, and does not appear to have included the
case in its inventory.

{c) A national charge vas filed against the
Westinghouse Corporation in 1973 by the Inter-
national Union of Electronics Workers (xUE) on
behalf of the employees in all wcltinghouse plants

represented by IUE. Other charges by IUE against at

least aix 1nd1v1dua1 weatlnghouse Plants have been =~ |

e e L)

succeaafully 11ttgated or settled, including the
landmark case of IUE v. Westinghouse, a companion

€
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case to Gunther. The national charge ig based on

the same company jobAevmluatton and other facts
. ' - ‘whicb resulted in successful settlements, but EEOC
has apparently dtscarded\thts charge from its
' : inventory, and has made no effort to end the wage
discrimination in the remginder of the Westinghouse
plants. - - :".

(d) In our Nat#ona# Cap}to}'s backyard, wage
discrimination charges ha;?lbobn filed against Pair-s
fax County, viiginia, on béhalf of County librar-
ians, a predominantly !emaie occupation. Librariana
are required to.have a mas;er's_dogree in libravy
science, but receive less éay than male dominated. ‘
professions requiring only%a bachelor's degree.

5. With the exceptiog'ot the 1@75 cause finding in

Gerlach, EEOC HAS NOT ACTBD\ON ANY OF THESE

CHARGES.* It has ignored 1@9 own investigative
guidelines ;nd labelled oveiything "comparable
'worth' to avoid its reaponsibility to enforce the
law. 1 '
EEQC states that: tts hﬁb pending charges

involve 26 cases. Each ot tho caaes mentioned here

| == the AFSCME chargea, Gerlath, Westinghouse and
I

Fairfax ount! -== involve mdltiple cHargel and

e i oo e e mibOBAL .approximately.150. cha:dgs: most of..them g0 not,

appear to be included in EEOC's inventory. Wa have

*Nor has EEOC investigated wage dtscrtmtnatton charges filed by
the American Nurses Association against the state of Illinois,
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previously advised the Commission of the existence

of these charges and ukged them to investigate.

We urge the approp:iate cOngzolaionalv _
Committee to request EEOC to provide a status report’
on each of the 266 charges and the additional cases
mentioned here, including its analysis as to whether

the facts in each case support a claim under

Gunther.

ederal Employees
AD independent .pilot study is essential to determine whether

wages paid to Federal employess in predominantly female

occupations is discriminatory and in violation of Title VII.

A. A pllot study does not require new loglilatlon. Any
appropriate Congressional committee could authorize a.
study by an independent consultant.

B. A pllot study will demonstrate Congressional willingness

to put its own house in order and to move beyond iﬁhto:lc

a
ol

to action. i
C. Many phblic and private egploye:l model their wage

practices on the federal government. 'Investigation of

. wage discrimination in the federal sector would be .

invaluable in the drive to eradicate wage discrimination

throughout the nation.
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STATEMENT OF WINN NEWMAN
. ON BEHALF OF
AMERICAN FEDERATION OF STATE, COUNTY AND MUNICIPAL EMPLOYEES
- BEFORE THE
MANPOWER & HOUSING SUBCOMMITTEE
"~ OF THE -
COMMITTEE ON GOVERNMENT OPERATIONS
HOUSE OF REPRESENTATIVES
February 29, 1984
Introduction

My nam; is Winn Newman, I am an attoiney in private
practice specializing in employment discrimination law. I appear
here today as Special Counsel for Minority and Women's Righta for
the American Federation of State, County and Municipal Employees
(AFSCME)., I am also General Counsel for the Coalition of %abor
Union Women and Americans for Democratic Action. I have

. previously served as General Counsel fo:‘APSCHB and the
International Union of Electrical, Radio and Machine Workers
(1UB), and - two decades ago - served as Assistant Executive
Director of BBOC;

In my testimony today we would firat like t~ discuss the
leadership role of AFSCME in the fight to eliminate wage
discrimination. '

Second, we would emphasize that existing fed .l laws ~-
Title QII of the Civil Rights Ac¢t of 1964 and Executive Order No.
112:6 - expreasly p:ohiSit discrimination in compensation on the
basis of sex. Race and sex-based wage discrimination are both '
clearly illeqal, ) '

Third, we would note that employexs admit that sex-based
wage discrimination is rampant throughout the nation but for the
most part defend the maintenance of di?crininatn:y wage
structures.

~— Pourth, we will_ﬂiggnsi»ﬁﬁi failure of the Equal Employment
oppgg;nniey'CEihfilion and other executive agencies to carry out
their legal and statutory obligation to enforce the laws passed by

Congresas.
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Finally, we will make certain recommendations for improved
enforcement of our laws prohibiting wage discrimination fo 19

consideration of this committee. .

I APSCME's leadership ig the fight to eliminate wage

discrimination.

APSCME has truly taken the lead on pay equity. The
Washington State case is the culminauion ot a ten year struggle.to
requy sex-based’ﬁage discrimination in pr \lic employment. This
effort began i{n 1973 -~ long before the i sue had attracted
national attention.

' It was at the urging, 6f AFSCME Council 28, representing
employees in State service, that the first pay equity Job
evaluation study was order.? by then Governor Evans. When that
study and later studies showed sex-based wage disparities, the '
unior tried ;epeatedlf to get the legislature to appropriate the
money necessary to correct the inequities., After the Gunther
Gecision in June of 1981, APSCME filed EEOC charges and
subsequently a lawsuit. APSCHM'.has filed EEOC charges against

other recalcitrant employers who refure vdluntarlly to ecrrect

) dlsoriminaéoty pay practices.

Cbviously, the road to economic justice will be extremnely
long for APSCME's ;00,000 women members if all claims must wait
for the courts to act. Collective bargaining offers the best hope
for proupt correctlon'ot pay discrimination. 1In the absence of
litigation, it may also allow employers to avoid back pay and to
phase in the equity adjustments over several years.‘ '

Indeed, thousands of APSCME~-represented workers in

traditional women'as jobs have already receive¢ substantial pay
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equity adjustments at the bargaining table. In San Jose,

California, Spokane, Washington and the State of ‘Minnesota pay
equity is being phased in to correct the underpayment.of women's
jobs identified by job evaluation studies. In 8t. Paul, Hinnisoéa
and the State of New York, AFSCME and the employers have negotiated
joﬁ evaluation studies. Any disparities uncovered will be deals
with through negotiatjons. Without doing formal studies, APSCME
affiliates in New York City, Los Angeles and San Mateo County,
California have negotiated upgrades for female dominated
classifications which both parties have agreed are underpaid

APSCME has strongly supported state and local legislative
pay equity initiatives. A number of states and localities now
have legislatively mandated pay equity studies under way and bills
have been'p:oposed in many others this year,

AFSCME will continue its efforts at the bargaining table and
in the courts to eliminate wage discrimination. '
Vigorous enforcement by the responsible federal agencies is
necessary, however, if private enforcement is to be credible and

wage discrimination is to be eliminated.

II. The Law

A. Sex-based wage discrimination is illegal - even where

tha jobs are totally different. This concept is no longer

debatable, ' .

Title VII of the Civil Rights Act, as well as Executive

Order 11246, expressly prohibit an employer from discriminating in

compensation.

O
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Nearly three years ago, the Supreme Court declared thac

sex-based wage discrimination is illegs) even if the jobs aing //v

compared are entirely d ittogong.l/ The sup:elo Court found that

if a differential in pay resulqu in whole or in part from sex
discrimination, such wage di!ti:ential is {llegal if the skill,
effort and responsibility of tﬁo different "male” and “female’
jobs is equal [14 it tﬂo dit!o:dnco in skill, etto:t and
responsibilitcy does not support tho amount of the ditte:,ntial. A
fair reading of Gunther and ot]tho Cou:t' refusal to réview the
favorable (UE v. Westinghouse becision, 2/, conpanion//:so which
was pending when Gunthet wal/%oing considerad and yal inpltcitly
appsoved by the Court, isjéhat the Sup:eno Cpu:t/hold that sex~
based wage dilc:lninatigﬁ is no less illegal yhan vage
disarimination based oh race, national o:ig;h or :oliqion.a/
These Supreme g%u:t decisions bann;nﬁ discrimination in
compensation in no/gay :;quiro that thq‘éonpatinon ba :ost:ictod_
to similar or conéa:.blo jobs. In ;gg'!; Wastin hou-o,_thg jobs

being compared were not similar, i.g., female assembly

17 County of washington v. Gunther, 101 8.Ct. 2242(1981). .
2/ 631 p.2d 1094(3d Cir. 1980), cert.den., 452 U.8. 967(1981)

3/ "(The Supreme) Court...refer(s) to discrimination on the

basis of race, religion, sex or national origin as they are

equally nefarious and equally prohibited." IUE v.

Westinghouse, 631 P.24 1094, 1100(3d Cir. 1930), cert.den.

"'452 U.8. 967. See also Los Angeles Depactment of Watsr & Power V.

‘Hanha:t, 435 v.8. 702,709(19 75;1 Dotﬁa:a Vs Rawlinson, ¢33
9(1977); Atscnn v, State of Washi! ngto s 33 FEP Cases eoe at

825°n.22 (w.D.Wash. 138%).

14
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line workers, inspectors an& quality qont:ol vorkers were comph:ed

with male janitors, shipping clerka, manual laborers and other

dissimilar jobs.

Although the Supreme Court in Gunther made clear that wage
bias is illegal, it-did not spell out the kind of evidence that
must be presented in other cases. 4/'_l‘he recent holding in AFSCME

v. State of Washington showed in detail the kind of evidence that

would:gene:nlly result in a court finding ot‘discrimination. The
AFSCME case put meat on the Gunther skeleton. As will ba shown
below, the evidence relied upon by the AFSCME court, which
resulted in a £inding that the evidence of discrimination in
compensation was "overwhelming,” is typical of the p};cticee of
virtually Qve:y employer, private and public, including the
federal government. Such evidence included:

o gtatistical evidence that there is a statistically
significant inverse correlation between sux and salary.
for every 1% increase in the female population of a
classification the monthly salary decreased by $4.51
for jobs that the employer evaluated to be worth the
same. A 1008 female job.is paid, on averags, $5,400 a
year less than a 1008 male job of equivalent valus.

The chances of such a relat onship occurring by chance
is leas than 1 in 10,000,

¢ peliberate occupdtional segregation on the basis of
sex. The employer placed classified ads in the "male

* only”® and "female only" columns until the newpapersa
stopped accepting ssuch ads because it vidlated Title
VII. The employer also used classification
specifications which indicated a preference for male Of
female employees. '

* pigparities in wages between closely related but

segregated jobs duch as Barber and Beautician,

Institution Counselor and Classification Counselor,

House Parent and Group Life Counselor, and Duplicating
. I

¥ This is standard practice for the Court, which usually
rastricts its rulings to the facts of a particular case.
. . . \

N

~

[
¥
L 3




42

o

Service Supervisor and Data Processing Supervisor. The
predominantly male jobs in each set were consistently
paid more than the predominantly female jobs requiring
similar duties.

¢ pisparities in salaries between predominantly male and
predominantly female entry level jobs which require the same
qualifications. Predominantly male entry level jobs
requiring no high achool were paid an average of 10% more
than predominantly female entry level jobs requiring no high
school. Predominantly male entry level jobs requiring a
high school degree are paid an average of 22% more than
predominantly female entry level jobs requiring high school.
Predominantly male entry level jobs requiring one year of
business school are paid an average of 19% more than
predominantly female entry level Jobs requiring one year of
collegs., Predominantly male entry level joba requiring two
years of college are paid an average of 138 more than
predominantly female entry level jobs.

! * A series of job evaluation studies performed by the state
which show a 20% disparity between predominantly male and
predominantly female jobs which require an equivalent
composite of skill, effort, responsibility and working
conditions., The disparity increased by 1983. The state
updated the studies but took no action to correct the
discrimination. On the eve of trial, the state pAssed a
bill calling for 10 year phase-in of comparable worth.
The judge did no ' ke an indepandent determination of job
worth.

* Admissions by top officials of discriminatory practices.
Successive Governors admitted that the job evaluation studies
performed by the state showed discrimination in

compensation. Reports by the personnel Boards, the
Governor's Affirmative Action Committee and others

documented discrimination in a variety of personnel
practices.

* pigceriminat’ © in the adainlstration of the state's
compensation s, stem. The Campus Police Assistant position,
which had to be filled by a woman, was indexed to the
clerical benchmark instead of the security bunchmark, a male
clasaification. Reclassification actions favoted male
employees over female employees.

Judge Tanner found cn the basis of this and similar evidence
that there was overvhelming evidence of *historical discrimination
against women in employment in the State of washington, and that
discrimination has been, and is, manifested by direct, overt and

{institutionalized discrimination.” He fou:.d the State had acted

'

Q
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{n bad faith and had violated Title viI by engaging in both

disparate treatment (intentional discrimination) and disparate
impact. ' '

Between the time the Supreme Court decided Gunther and

[ :_ the Aggggg decision, there have been other decisiona consistent

with the AFSCME ruling. AFSCME members recently won $15 million
1n back pay in a ra§a—based wage discriminatipn suit. Liberles,
AFSCME v. County of Cook, 3 FEP Cases 1537, 1549(7th Cir. 1983).
The Coutt found that the County had discriminated in compensation
on the basis of race by paying black Case Aide Trainees and Case
Aides less than white Caseworkers. The Courc found that "...a
disproportionate number of black workers were paid less than white
workers who performed the same work," and ordered back pay and .
prospective :elief.S/ S ) ‘.

In a case tried with evidence similar to that used in -

APSCME V. State of Waahington, the trial court found that the

enployer had segregated its employees on the basis of sex and paid
“women less for jobs requiring #imilar work. Taylor Ve Chgg;éz
prothers, 25 PEP Cases 602(WD Pa. 1981). The trial court made
detajiled £indings of fact regarding discriminatory intent,

including deliberate sagregation on the basis of sex.

discriminatory probation p:ocedures, discrimination in the

creation and assignment of new clasasifications, sexist comments.

che similarity in duties between the male and female jobs, the :

% Such a case could not be brought under the Equal Py Act
(EPA) because the EPA does not cover dinctinination on the
basis of trace.

Aruitoxt provided by Eic:
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histocy and consistency of the wage differentials between male and

fepale jobs, anﬁ the failure of the amployer to undsrtake any
evaluation of ého job-.q/ _

In Melani v. Board of Higher Education 31 PEpP Cases 648
(S.D.N.Y. 1983) the court found' intentional discrimination in
compensation based solely on a statistical analysis of the
salaries of male and female instructional staff. The university
.was unable to rebut the employeea's staélntici or othervise
explain the discriminatory paéto:n.7/ _

The consistent holding of these caiai is that a pattern of
disparities in wages between male and £eﬁa1. jobs is highly
persuasive evidence of disc:iminato:y_intent. A disparity between
a single male and a single female job may on occasion be explained
avay for idiosyncratic reasons. Bui a consistent pattern of -
disparities _1_9_ difficult to explain on any ground other than
discrimination. By analoqf. if Jack is selected instead of Jill

for a promoticn, in the absence of any circumstantial sevidence of
discrimination it is difficult to 1n£o£ discriminatory intent.
P

But if the Jims, Johns, Joes and Jackiih:. regularly selected

t

&/ The original decision in the Charley Brothers case vas
issued just before the Supreme Court 's Gunther decision was -
::ndo:gd. hA motion for :ccg:aigo:ation by Dg!ondant; ti%od
after Gunther was denied. arley Brothers was sett ed for
approximately $1 million in. back pay after an appeal vas filed
but before a decision was issued. '
7/ See also Beagney v. University of Washington, 642 P,24
1157(9th Cir, 1981); CAcpenter v, Stephan F. Austin’ _
University, 706 F.2d mp's“E—( th Cir. mgrrnm ng v -
Gniverwity of Houston, 654 P.2d 388(5th cir, 1981), vacated &
Temanded 103 S.Ct. 34, affd on remand, 639 P.2d 134(5th Cir.
1983); and Lanegan-Grimm v. Library Ass'n of portland, 560
?.Supp. 486(D.Ore. 1963).

/
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instead of the Janes, Joans, Joanns and Jills, the inference of

discrimination is unavoidable.
8. Occupational segregation and wage discrimination go ' o

hand-in-qlove
In the APSCME case, the court relied heavily on the evidence

showing that the State had deliberately segregated its work force,
c.g.} placing classified ads in the "male® or "female” column, job
descriptions that limitcd a job to one sex; state *protective”
laws which prohibited women from doing certain workj and
references in employer records to *pigennholing” female employees,
to average earnings for "men's” and *women‘s”® jobs, to polls of
supervisory and other enployeei to ascertain their reaction to -
opening "male” Jjobs to female employees, otc. ‘

There is a symbiotic relationship between occupational -’
segregation and wage discrimination. More importantly,
occupational segregation practiced by nearly all enployers.;ggg!
to and is evidence of wage discrimination.

‘rhe initial assignment and subsequent wage practices
.derivo from a common set of biases about women and minority
workers. The employer who assigns women, for example, 6n1y
to assembly line jobs because it beiieve: they are not suited for
heavier jobs, also inevitably believes that the jobs performed by
women are of less value than the "physical® ﬁobs performed by men.
"put another way, the same employer who believes that women lhould.
not be placed in jobs of importance and responaibility, because of
the employer's conceinqn'ot the role of women in our Ssoclety or
of the "innate” abilities of women, is almoat certain to believe

o (
that the jobs womén are permitted to perform have less value than
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the jobs performed by men. (E.g, zod keepeis who take care of

,work force, and paid its female employess a.discrilinatory wage.9/

With few exceptions these employers are probably paying an-illegal
wage today, in violation of the Civil.Rights Act and ENO. 11246.

The Supreme Court told us three decades ago that
segregatior .nd equality cannot coexist. In its lqﬁdmark
scﬂool sugregation case, Brown y, Board of Education, a. .
unanimous Court held that "(s)eparate educational facilities
are inherently unequal,® and that racially Separate
educational facilities result in inferior aducation because
"separating the races is usually interpreted as denoting the

inferiority of the Negro group.lv

& Trelman and Hartman, Women, Work and Wages: Equal Pay for
Jobs of Equal value, National Academy of Sciences, National
Academy Press (Wash. p.C. 1981) at 28.

o/ The vailous State "protective laws" required some dejree

of segregation; those laws did not, however, require paying
women a discriminatory wage. Although most of these laws have
been superseded by Title VII and are no longer in effect, the
continuing effects of such discrimination constitute evidence of
discrimination today.

10/ 347 U.S. 483, 494, 495 (1954).
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The Sup:émo Cou:t'qfholdinq that ieg:egation is i
_'1nho:entiy unequal” applies with equal force to race and sex
segregation in the work plicdi i.e., a racially or sexually
separate job structure inherantly results in inferior wages

because such structure "denotes the inferiority of the
(female) gtodp.' 11/ﬂhon an employes hll{:lgttglttd the work
to:c.,'wag. discrimination invariably follows,
c. railure to pay equal pay for equal work is only ons
limited forr of wage discrimination
Although the Gunther case clearly held that Title VII was
broader than the Equal Pay Act, some apologiati for wigo
discrimination continue to profess comnitmont to the goal of equal
pay for equal work bu:'oppO|g efforts to.eliminate othar forms of
wage discrimination. It is sheet hypocrisy to qpponi one type of
discrimination and support another. As the Supreme Court held in
Gunther, the limitation of the Title VII to sgual pay cases:
“means that a woman who is discriminatorily underpaid could
obtain no relief - no matter how agregious the
discrimination might be = unless her exployer also employed
a san in an equal job in the same estsblishment, at a higher
rate of pay. Thus, if an employer hired a woman for a :
unique position in the company and then admitted that her
salary would have been higher had she been sale, the woman
would be unable to obtain 1.2&1 redress under petitionet's
interpretation, Similarly, if an ezployer used a :
transparently sex-blased system for wage determination,
women holding jobs not equal to those held by men would he
denied the right to prove that the system is a pretext for --
discrimination.”

i

11/ For a more complete discussion of this issue, see "Separate
But Equal® - Job Segregation and Pay Equity in the Wake of
Gunther, Newman and Vonhof, University of Illiinois Law Review,
November, 1981, copy of which is appended as Att. A.
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s The Equal Pay Act applies generally to cases where men and
women are doing the same job and would not apply to segregated
P Jjobs. Those who argue that the law applies only to equal pay for

equal work indirecily éncourage employers to sex-segregate the

work force, thereby pe:mitéing discrimination on the erroneous

theory that neither’ the EPA not Title VII applies. The most

Substantial component of the wage gap is attributable to

disccimination in compensation for the work women now perform.

Even opponents of the elimination of wage discrimination
admit that one half of éh’ total wage gap is attributable to
'dilcrinination. Dr. June O'Neill, a vigorous opponent of efforts
to eliminate wage discrimination, testified on behalf of the

unsuccessful Defendants in the APSCME case. Dr. O'Neill testified

that there is an approximate 40% vage gap between predominantly
fexale jObI‘and predominantly male jobs. Approximately one-half
of that disparity, according to Dr. O'Neill, can be attributed to
non~discriminatory factors such as oduéation, training,
experience, etc. She admitted that the other half of the wage gap
cannot be explained by any factor other than g3x. Ironically, Dr.

O'Neill’'s testimony is remarkably consistent’with the wage gap
identified in the State's job evaluation stﬁdiea. Dr. O'Neill's
testimony*is also consistent with that of Dr. George Hildebrand,
witness for Defendants, and Dr. P. Ray Marshall, former Secretary.
of Labor, witness for APSCME,

D. "Comparable worth® is not the issue.

Tltlo VII prohibits discrimination in compensation. It does
not refer anywhere to 'comparablq worth."  "Comparable worth” and

“pay equity” arxe popular terms, not legal ones. The Supreme Court

‘R
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in Gunther found that it was not necessacy to consider 'compa:ab}’_n :

worth" in order to resolve queations relating to sex-balod_wago
discrimination., It is, therefore, clﬁn: that ' cases involving
wage discrimination should be resolved by EEOC on the basis of the

statute, with po ceference to *compsrable worth,’
‘The ultimate issue in a wage discrimination case is whether
sex or race was a factor in wage setting. A comparison of the
duties of ditt;:ent jobs gigg‘gg! same snmployec il._§£ course,
relevant evidence of disc:ininntidn. In the absence of
dilc:ininntion. one would expect jobs which, tequire a Q:eato:

conponito of lkill. ctto:t. ::iponoibility and working conditionl

'to be paid more. See pp.27-29 infrain Washington State, job

evaluation studies tound that there were two loparnto salary
practice lines ~= one male and one female; nalo jobs which
tequired greater skill, effort and cesponsibility were pald more
than other male jobs and female jobs that requi:ed g:oatorjlkié&.
effort and responsibility were paid more than othec fenale jobs ==
but on a two track system. The simple establishment of a unirail
wage system for all Qmplbfnoo will end wage discrimination.

Por pu:pdlel of Title VII, Lé really doesn't matter what a
job is 'vo:th.' or what an employer chooses to pay. " What does
satter is that an employer may not discriminate against its female
exployees who perform work of equal skill, effort and
iesponsib111t§ by paying them less than it chooses to pay the
oécupnntlﬂot\éraditionnl male jobs. _

'COﬂplthl. worth” has become a red herring to obfuscate tﬁ.

real issue of discrimination and the clear holding of Gunther. To

avoid the force of Gunther, EEQC appears to have labelled every

\
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wage discrimination case "comparable worth", and tharefore outside
the holding in Gunther. 1In fact, any wage discrimipation casi

which is based 1n part on a comparison of job duties may be tried

.on the basis’ ot disparate treatment or disparate impact, or both,

depending upon the facts. _

Sex bigots generally refuse to talk about discrimination.
They prefer to use the 'comparablo wo:th' tag to create the
erroneous impression that all employotl would be required to pay
the same wage rates and that this would bring about national wage
controls. But the Title VII yardstick measures diictiuination on
the basis of how an employer treats its female and male empiogeel.
Any comparison of job duties or wage rates in support of a claim
of wage discrimination must be based on a comparison of the wagas
an employsr pays the occupants of its male and female jobs.

I suggest that we put aside the popular terms "comparable
worth® and "pay equity” for -today and concetrate on the
requirements of the law. !; . '
III. The pxecutive Branch has failed and refused to enforce the
eivil rights'lav. - _ -

The Equal Employment Oppo:tunity’Coinalion,ﬂtho Department

of Justice and other executive agencies are obligated to enforce

_the law, not to substitute their political judgment or ideological

O

ERIC

Aruitoxt provided by Eic:

philosophy for the decisions of Congress and the Supreme Court.

A deliberate refusal to enforce the laws constitutes naltoananc.
in office and warrants appropriate action,
President Reagan did not nominate any EEOC Commissioners

until after August, 1981. Until that time, EEOC had followed a

E::(/ ' ‘
';_‘




51

consistent pattern, interpreting Title vII's prohibition against

discrimination in compensation to incurpocate more than the Equal
Pay Act. A brief chronology makes this readily apparent:

1, Starting in 1966, EEOC issued Decisions (findings of
*cause”) applicable to both race and Qex-based wage discrimination
where jobs were diffecrent. EEOC made at least 10 "probable cause®
findings in wage discrimination cases between 1966 and 1970, e.g.,
Planters Manufacturing Co. in 1966 (disparity g;twecn black
foyndry workers and white production workers.) The joint brief of

EEOC and the Justice Department in the Westinghouse case
(=3
(attachwent B pp. 27-28) points to this record with prides

...the Commission issued a number of decisions which showed
what it did not deem a finding of "egqual work® necessary to
state a claim of wage discrimination based on sex. Cuse No.
66-5762 (decided June 20, 1968), 1973 CCH EEOC Decisions
§6001, n.22; Dacision No. 70-112 (Sept. 5, 1969), 1973 CCH
EEOC Decisions §6108; Dacision No. 71-2629 (June 25, 1971),
1973 CCB EEOC Decisions §6300. 7Tn these cases the
Commission found lower pay scales for jobs held
predomincntly by females in sex-sear-joted workforces to be
discriminatory. Thus it has been . - Commission's
consistent position that the depreds. .n Of wages fTor females
in sex-segregated jobs because such Jubs are occu ied by
females, constitutes a violation of Title VI (emphasis added)

2, Congress reaffirmed its intent to broadly pronibit
discrimination in employment on the basis of sex and race in
enacting the 1972 amendments to Title VII:

pDiscrimination against women is no less serious than other

forms of prohibited employment practices and is to be

accorded the same degree of social concern given to any type
of unlawful discrimination.
#.R.Rep, No. 92-238, 92d Cong., 1st Sesas. 5(1971). GSee also
S.Rep. no. 92-415, 92d Cong., 1st Sess., 7-8(1971).
3. Regulations issued by EEOC in 1972 were consistent with

congressional intent to apply the same standards to sex~baced wage

Aruitoxt provided by Eic:
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discrimination claims as to race based wage discrimination claims
unfettered by the equal work standard. 29 CFR 1604.8(a) provided
thats )

The employee coverage of the prohibitions against N

discrimination based on sex contained in Title viI is

coextensive with that of the other prohibitions contained in

Tiele WIT... - .

4. In 1979 and 1980 EEOC played a leading role in Gunther
and IUE v, Westinghouse. After the district court initially
dismissed the Westinghouse case, EEOC Chair Norton, to show the
importance of this issue, asaignéd the then EEOC General Counsel,
Iasie Jenkins, to urge the district cou:ﬁ to permit a special and
expedited appeal to the Court of Appeals. Norton then requested
Jenkins' successor, General Counsel Leroy Clark, to argue the
case in the Court of Appeals. The Justice Department and EEOC
wlayed major roles in both the Court of Appeals and the Supreme

Court in rebutting defenses made by employers --- defenses whiuh

" were designed to permit the perpotﬁation of sex-based wage

discnimination.ly

_§:_§1th1n tvo months after the Supreme Court issued Gunther, -
EEQC, in August 1981, had adopted a procedure-to provide "Interim
Guidance to Pield Offices on Identifying and Processing Sex-based
Wage Discrimination Charges under Title VII and the EPA." The

12/ Shortly after the Gunther decision was rendered, the National
Acadeay of Sciences published a study earlier commissioned by EEOC
on wage discrimination and job evaluation. The study concluded
that "...jobs held mainiy by women and minorities are paid less
because they are held mainly by women and mnorities.® The study
concluded that, *In our jucda~snt job evaluation plans provide
measures of job worth that ..: dy be used to discover and reduce
wage discrimination.,.® Treaman & Hartman, Women, Work & Wages:
Equal Pay for Jobs of Equal Value, National Academy of Sciences,
National Academy Press (Wash.D.C. 1981) at 93, 95.
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stated purpose was to provide "interim guidance in process-

ing...nlaims of wex-based wage discriminnéion in 1light of the
. recent Supremc Court decision in County of Washington v, Gunthe:.&zl
The EEOC memorandum set forth comprehensive procedures for
*investigating® .539 *evaluating sex-based wage claims" and also
provided that 'cou;;sirng of potential charging parties should be

expanded to reflect the scope of Gunther.”

d

The memorandum also states:

...Title VIt is not limited by the equal work standard cound
in the Equal Pay Act. .

..othe decision bringa sex-based wagas discrimj nation claims
into conformity...with the Commission's consistently held
position in this regard when the charge is based on race or
national origin. < '

Gunther now makes it clear that Title VII is alaso applicable
- to.sex-based wage claims other than those involving equal
pay for equal work.

The female telephone operator...could compare herself...to a
male who works in an entirely different job classification
{i.e., a male elevator operator).

...Title VII principles apply to the processing and
investigating of wage discrimination charges regardless of
whether they are based on national origin, race, sex, color,
or religion.

It should be noted that this earlier Commission memorandum
was addreassed to the "Processing of Sex Based Wage Discrimination
Charges® and does not :efa:’to the processing of "conmparable
worth® charges.

President Reagan's appointees to EEOC lost no time in

expressing their opposition to correcting gex-based wage

: 3
13/ The memorandum of August 25, 1931, was unanimously adopted by
the Commission which then included: J. Clay Smith, Acting Chairj

paniel E. Leach, Vice Chair and Armando-M. Rodriguez. A &opy of
the memorandum is appended as Att. C. -
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discrimination.}4/ Their strategy was simple: call everything
"comparable worth” and claim that the Supreme Court did not
approve a "comparable wo;th' theory in Gunther. See pp. 13-1%
supra.It came as no surprise, therefore, that the Commission
dragged its feet, failed to carry out its mandate to enforce the
law's prohibition against wage discrimination and made Eloa: te T
employers they had nothing to fear from the Commission.

Nevertheless, the Reagan Commission has renewed the guidance
procedure each 90 days since its adoption. On the other hand,
1nAou: discussions with the Chairman and EEOC Commissioners, as
well as the regional oftiée staffs, it is clear that the p:oc;du:e
hag been totally ignored; on several occasions, we have sent the
procedures to BBOC_staft because they were totally unaware of the .
procedure., Indeed, in 1982, at the time of the hearinga befé:o
three subcommittees of the House Poat Office and Civil Service
Committee, the Commission was on the verge of formally adopting a
new policy astatement which did not even acknowledge the existence
of the pfesent procedural regulation and which woul& have required
the dismissal without 1nvestigationmo£ all pending sex~hased wage '’
ldisc:imination cha:qes.ls, At the p:;sent timé, 18 months later, -5
the Commission is still talking about adopting i "comparable
worth” guideline, refuses to investigate charges of sex-based wage

diserimination and coutinues to ignore its investigatory procedure.

14/ The first Reagan-appointed EECC General Counsel Michael
Connolly announced that he believes .n the "market® concept
and that he would not bring "comparable worth" lawsuits
because the remedy would result in “severe economis
hardship® for the discriminators. The present Chuir and
Vice Chair of the Commission expressed similar unt‘avorable
views :nd indicted their lack of support for “comparable . . e e -
worth.

15/ See next Ppage.
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EEOC and Justice are actively seeking to raise from the dead

lagal issues that the Supreme Court put to reet ‘n the Gunther

casa.lséor example, in commenting upon the AFSCME v. Washington

State casa,‘ona Justice Department official queried, *How do you
compare thepoet and the plumber2” (N.i. Times Jan. 22, 1984).17/ In.
Gunther, th& Supreme Court agreed with the position of EEOC and
the Justice Department tﬁat Title VII was not limited to casee
involving equal pay for equal work. The joint EEOC and Justice
Department brief argued then that:
When Congress amended Title vII in 1972, it confirmed the
.intent of Title VII to broadly proscribe all forms of
discrimination in compensation, againat not merely those
that are most blatant...The complaint alleged that women
were paid lesa because they were women. That states a cause
of action under Title VIIL."

Attachment B at'9 & 28,

157 After being criticized at the hearings, the new policy was not
adopted, See teatimony of Newman, Pay Equityt Equal Pay for Work
of Comparable Value, Joint Hearings Before the Subcommittees on
Human Resources, Civil Setvice & Compensation & Employee Benefits
of the Committee on Post Office & Civil Service, House of

: Representatives, 97th Cong., 2d Sess., September 16,21,30 and
December 2, 1982, Part I, hereinafter "hearings.*”

16/ A favorite technique is to cite casee decided before the
Supreme Court'sdecision in Gunther. Citing pre-~Gunther cases ie
like citing gl!ggz v. Perguson, 163 U.§. 537(1895) after Brown ¥.
Board of Education, $47 U.S5. 483(1954)(separate but equal Is
Inherently unequnI). Pre-Gunther cases are only instructive W%
insofar as they are consistent with Gunther. Even befure Gunther,
there were successful wage discrimination claims, see, e.9q.,
Kyriazi v, Western Electric, 461 P.Supp. 894(DNJ 1978); Laffey V.
Northwest Alrlines, 567 F.2d 429(D.C.Cir. 1976) and 642 F.2
578(D.C.Cir. 1980).

17/ As discussed at pp. 13-15 gggfé' proof of wage discrimination
claims involves comparison of male and female jobs with the same
eTployer only. We know of few employers who enploy both poets and
plumbers.

n % ¢
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Similarly, Assistant Attorney General for Civil Rio
william Bradford Reynoldl}a/ without having read the opinion,
stated that, "If the women with low paying jobs had aﬁ equal
opportunity to work at the jobs with higher galaries but never took
the opportunity, where's the discrimination?” (N.Y. Times, January
22, 1984). The best response for Mr. Reynolds is to be found in
the Justice Department brief filed by his predecessor with the

Supreme Court in Gunther:

petitioners suggest...that the purposes of Titla VII will he
satisfied if women are protected only against discrimination
in transfecrs and promotions. But such opportunities may not
always exist and some women, although qualified for the
underpaid jobs that they presently hold, may not have the
skills necessary to Secure other employment., That women may
theoretically be able to move to jobs in which sex-based
compensation practices are not present is irrelevant
inasmuch as (the Act) prohibits digcrimination not only in
promotions and transfers, but also in compensation. .

Brief for the United States and the Equal Employment Opportunity
Commission as amica curiae in County of Washington ¥. Gunther, at
PP. 10"‘11' neS. ) . .

We asgume that Mr. Reynolds was aware of Gunther and of the role

his agency had Played in that decision. In view of this direct
and blatant qoneradiction of the former Solicitor General,
Attorney General and EEOC General Counsel, serious quesations can
and should be raised with respect to this adminigtration's

commitment to enforcing axisting civil rights laws.

157 ¥r. Reynolds also stated that, "I have absolutely no doubt his
decision is wrong.” (N.Y, Times, Jan. 22, 1984) The transcrigt
of the trial is not even available yet and Mr. Reynolds made this
statement without review of any part of the record. Reynolds has
admitted he vas accurately quoted. '
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EEOC Chair Clarence Thomas correctly analyzes AFSCME V.
State of Washington as a "straight Gunther® case. "Wwho am I to
challenge the Supreme Court?” Thomas has Quked :hato:tcally.lg/
While the Chair correstly recognized, unlike Mr. Reynolds, that he
should not queutton‘the Supreme Court (and his Democratic and
Republican predecesgors at EEOC), he neglected to ask "Why did
EEOC not even investigate the Washinyton State charges? Why has
EEOC not 1ndeltigated the duplicative charges filed against oéhe:
states, counties, citiea and school boards?® .

Mr. Thomas expressed similar worthy sentiments in
congressional testimony a year and a half ago. Bo.ag:eed that, .
comparable worth is an issue of dtsc:tmtnattor?v and testified
that: . . "

The Commission does pPlace high priority on coﬁpa:able worth
1us%eu.21x..rho members of the Commission have shown no

hesitancy to use class action litigation as an enforcement
1itigation." 22/ |

+seYou have my commitment that we will pursue very
. vigorously th> inequities and discrimination in the federal

work force.23/ o .

Unfortunately, despiie Mr. Thomas' testimony a year and a
half ago, and his favorable comments about the APSCME case, EEOC

T

has taken no action on wage discrimination issues. According to
EEOC's submissicr.s to this Committee -in preparation for these

hearings, there are currently 254'ghi:gcl alleging some form of

19/ 1984 Dally Labor Report, 25, AA:7.
20/ Hearings at 401,
21/ Hearings at 377,
22/ Hearings at 402,
23/ 14., p. 403,

O
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wage discrimination peuding at EEQC :ight now?‘/ EEOC has not
brought a single wage discrimination case to trial aince the
. Gunther decision Qas :endefed three yea;s ago, nor has it
investigated and referred any public employment cases to the [
Justice Department.
An obvious candidate for BEOC litigation is the nationhal
charg: filed against Westinghouse 10 years ago. Charges against
o six individual Westinghouse plants have been settled, including
the cane of IUE !L.Westinghouge which was before the Supreme Court
with Gunther. The same digcriminatory vage cates are in effect in
other Westinghouse plants across the country. Settlements of wage
discrimination cases’' in the electrical 1ndustry‘have reaped tens
of millions of dollars for the victims of discrimination. Yet
EEOC has taken no action on the pending national charge against
Weatinghouse. This cha:%e has been broaght to the attention of
the current Chair and hié staff on at least two occaaionn.zs/
Similarly, the Justice Departaent declined to teatify today
because it had “had ﬁo occasion” in the past three years to
initiate a wage discrimination case. AFSCME alone has had at
least half a dozen wage discrimination charges pending against
puplic employers in the last three years, including the Washington

State case which would have provided an "occasion® for Justice’

247 The BEOC statistics underestimate the number of charges
pending. We understand that the eatimate does not include AFSCME
charges .=!1st Connecticut, Hawaii, Wisconsin, Los Angeles,
Philade.,: ~hicago, University of California and New York City.

25/ The Commission has shown a similar lack of interest in the cage

of Gerlach v. Michigan Bell, which will probably go to trial this

... year.on an amended complaint without benefit of EEOC . . . .
participation.

|
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fDepartment litigation.

The Labor Department under the current administration is
also retreating from prior government policy. Former Secretary
Ha:sh&ll :ecognliod the need for vigo:ous public enforcement of '
civil rights laws on federal cant:actip:og:aml. as well‘as the
need to support and complemeht p:ivato‘initlatives. Pormer
Assistant Secretary of Labor Don Elisburg, who had overall
authority for the Cffice of Federal Contract Compliance Programs,
stated that the Department of Labor would :eqﬁi%e equal .
compensation for women's and\men's jobs whenevef\ghe Jobs "which
may be different in content...required the same skil}. effort and
responsibility.® As atage§ by Elisbu:g. “The concepéxgounds 80
simple, one can only wonder what haa taken it so long tb\catch

hold.® 26/

26/ Dally Labor Report, No. 230, November 29, 1978

’
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Bui here, tooc, the Reagan administration's Labor.Departmenb
801d out the victims of sex-based wage discrimination. In 1978,

the Department of Labor brought charges against Kert Glass

Manufacturing Corporation, based on the first Gunther-type

complaint of sex-based wage bias filed by a federal agency. The

complaint alleged that Kerr had skewed the evaluation of its ﬁale

and female jobs in order to maintain sex discriminatory wage rates

(e.g., under the Kerr plan maximum physical effort was allptted

twice as many points as maximum mental effort.)

Despite a 122 day trial in 1979, neigan‘s Department of )

Labor s,ttled’the case on ﬁugust }3, 1982, by washing out the waée
digcrimination claims and all related back pay, and agreeing that
the Department would not take any action based on the Kerr Job
evaluation plan (or changes made therein) until at least 1985.21/
Since most of the remedial aspects of the settlement focused on
allowing women to compete for predominantly male jobs, it appears K

‘ the administiation is £ollowing the Justice Depactment line of

telling womendin underpaid jobs th@t they should simply “"get a

man's Job," otherwise “where's the discrimination?*

EZ0C, the Justice Department and OPCCP all have the ‘

authority to investigate and litigate suspected wage

discrimination claims even without a charge by a union or

employee., We know as a fact that the Westinghouse pay séructuro

exists throughout that company and the rest of the electrical

manufacturing industry. And we know as a fact that the practices

27/ Consent Decree, Case No. 77-OFCCP-4, U.S, Department of Labor
(August 13, 1982) at 3,5,6,12.

4
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of waahingtén State exist throughout prlié employment. Surely

there is one case of wage discrimination which even this
administration would consider a violation of Title VII.

iv. Bigotry is Not Defensible

e

Ronald M. Rurtz, President of the the International
Pe:sonﬂel Management Association, testified at the cong:essionil
.hea:ings held a year and a half ago, that

As an association of personnel professionals, IPMA
recognizes that discriminatory compensation systems .continue
to exist in the public sector. Numerous gtudies have
docurented the pay inequity problem., Our association urges
all employers to eliminate discrimination from their

- compunsation systems...

\ i
Our association believes that job evaluation systems exiast L
which enable an employer to compare joba within an . '
_organization. IPMA supports the use of well designed job
evaluation systems as an effective management tool which ]
will assist in the elimination of discrimination. :

Failure to undertake a study of the value of jobs held by men
or women also has been held to constitute proof of an
employer's intent to discriminate against women by setting
their wages at rates lower than the salaries paid to men.

(Citing Taylor V. Charley Brothers Co., 25 PEP Cases 602 (W.D.Pa.

1981)) 2% - .

In the face of such an admission of discriminatory wage !

rates by one of the largest associations of personnel specialists,
- t is difficult to understand why EEOC cannot find what employersa
/f openly admit is wide-spread. Despite these admissions of wage
discrimination and judicial findings of such discrimination, -
defenders of exis.ing wage discrimination, including p;plic
officials, continue to pervert the issue, by raising irrelevant
issues as a_smokesc:een for their failure to comply with the law,

hardly a defensible position to:'tbose who urge "law and order."

;o/ Hearings, p.e25, 228-229, 230.
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They use four basic excuses: a) "apples and oranges"; b) 'ma:kel‘5- '

€) "cost® and d) “blame the victim.®

A. Apples and oranges is not a defense _

The apples and oranges argument As that it is not poéaibla
to evaluate dissimilar jobs. But this is exactly why job .
evaluation was developed. As stated by A:bitrato: Bertram
Gottlieb

Prom the very beginning job evaluation plang were developed

for the purpose of devising a yardstick for measuring
dissimilar jobs: for determining *"How much one job is worth

compared with/other jobs* (Occupational Rating Plan of the
Industrial nagement Society, IMS, Chicago, 1937). it all
jobs were &imilar there would have been no need for job

evaluaticn plans. 29/
v1:tggliy'§vety large employer uses some method to evaluate the

;////iﬁge:nal relationship of different jobs, based on an objeEﬁivo
evaluation of the composite of gkill, effort, responsibility and
working conditions required by the jobs. 3o/

For more than 50 years, gmploycfa have been praising job
evaluation. Employers themselves upheld the job evaluation
concept when it was in their own interest, during passage of the
Equal Pay Act”(EPA)3L/ - Consistent with that legislative

history, judgeﬁ have been comparing "apples and oranges” under the

'

23/ Testimony of Mr. Gottlieb, who specializes in job evaluation
cases, before Carol Bellamy and Andrew Stein, President of the New
York City Council and Borough of Manhattan, regpectively, on
Pebruacy 7. 1984.

30/ "Almost two-thirds of the adult population in the USA are pay-
qgraded by job evaluation schemes.” Job Evaluation, Patteraon,
Thomas T, (London Business Books)(1972) at p.xI; Paul Katz,
"Comparable wWorth®, Federal Service Labor Relations Review,.

,4““”""317"§ééﬁiéki page,
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izPA for 20 years. ?requontiy a judge must determine on the basis
of job content or job evaluation whether men's and women's jobs
are “equal or substantially equal® within the meaning of the EPA.
Thus in Thompson v. Sawyc, 678 F.2d 257 (DC Cir. 1982), a case
involving the Governﬁont Printing Office, a legislative agency ‘
whose rates are set by th; Joint Coﬁnittoo on Printing, the judge
conpared‘tha female job of journey bindery worker with that of
the male job of bookbinder, and found that the federal government
vas paying women a discriminatory wage.32/

Male'and female jobs can be compared without a formal job

evaluation p}an. e.g., male barporl v. female
boauticlans.‘male liquor store clerks v. female school teachers,
male t911 collegtorl v. fenale medical stenog;apho:n, male tree
trimmers v. female nurses. Similarly, it does not take an expert
evaluator to recognize that discrimination exists where the
qualifications for entry level jobs are the same (e.g., high
school graduation is the.sole requirement), and the rates for the
“female” jobs are consistently 208 below the male jobs, as in the

APSCME case. . I

31/ In Cotnlng Glass Works v, Brennan, 417 0.8, 188(1974), the
Court held t%at the fourth affirmative defense in the Bqual Pa,
Act (“any other factor other than sex") had been added to protect
bona fide non-discriminatory jol evaluations. GSes discussion of
legflative history in Newman and.Vonhof, “Separate but Equal - Job
Segregation and Pay Equity in the Wwake of Gunther,” 2 Univ. of
Illinois Law Review(1381, Att. A at 314, N.204. _

32/ See Laffey v. Northwest Airiines, 567 F.2d 429(p.C.Cir. 1976),
cert.den. 434 U.S5. 1086(1978), vacating and remanding in part,
affirming in part, 366 P.Supp. 763(D.D.C., 1973) and 374 P.Supp.
1382(D.D.C. 1974). See also Hodgson wv. Brookhaven General
Hosgit;lé 436 F.2d 719(5th Cir, 1970). ("Nurses” and
"Ocrdrrliés®).

£




See 'p. 7 supr '31

B. The market is not a defense. The "market® arqument is

—_— e A S =

that wages are established by supply and demand, not discrimination.

7 "We do not discriminate,” employers protest. "We just pay the
going rate." There are¢ severai fallacies in this aréument.

Pirst, the market itself s distorted by discrimination.

Supply and demand does not work for- -traditionally f« jobs.
The well known and long-time shortage of nurses in t..d4 grossly

undefpaid profeasion vividly demonstrates that gupply and demand

appear to have little effect on the wages of femalo-dominated
professions. '

Second, most wage discrimination in industrial empioymenc'is
a product of "initial assignment discrimination,” as it was in 1ue

'v. Westinghouse and APSCME v. State of Washinqton. Initial '

assignment discrimination occurs when entry level unskilled

applicants or applicants with equal skills are aqsiéned to

different jobs on the basis of sex, and female employees are paid !

less.’
) Thirxd, the courts have consistently refused to sanction
i "law-breaking" because "others do it." The Supreme Churt and

lower courta have specifically rejected the market defense.

33/ A formal Job evaluation may be required in order to structure
an appropriate remedy, but not to determine liability. Many kinds
of cases ~~ antitrust, school desegregation, etc. ~~ require
technical support at the remedy stage.
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Glag§?4/involved the Equal Pay Act, the Supreme

-rhithouéh corning
ge blias:

Court's comment is eq

wally applicable to broader claims of wa

The differential,,.reflected a job market in which Corning
tor the same work, That the

could pay women less than men for the S ©- Re  ~—== ===
company took advantage of such a situation may be
understandable ag a matter Of economics, but its
dlfferentlal nevertheless became i1llegal once Congress

enacted into law the principle of equal pay fot equal work.

PThe whole purpose of the Act was to ctequire that these
matter of simple

depressed wages be raised, in part ag a3
but also as a matter of

justice to the employees themselves,
ognized as well that

matket economics, since Congress rec
s on the basis of sex ‘congtitutes an

discrimination in wage
unfalr method of competition®.® (At 205,207, emphasis added)

In Norris v. Arizona Governing committes, 671 F.24 330 (9th Clr. 19§2).

'd in part 51 U.8. Law Week 5243(1983),

at 335, affd in part, rev

the Court states:

ued to allow an employer te

Pitle VII has never been constr
ice mecrely because it

maintain a discriminatory pract
reflects the market place.

Our society has advanced to the point where only a bigot would

_publicly state that because of the 'matkei' Blacks and Hispanics

should be hired Eor less money, Or that because of the tragic

“

unemployment rate of black workers they should be hired for less

money.
The Clvii Rights Act was designed to eliminate discrimina*-ion.

“gollowing the market” is dasigned to perpetuate discrimination.

C. Cost is not a defense. The 'coat® argument asserts that

we must perpetuate wage discrimination pecause the "cout* of

correcting it would destroy the ecowomy. Congress did not place & .

447 417 U.5. 188(1974). In accord: Brennan v. City Stores InCer
479 ?.2d 235, 241 n,12(5th Cir. 1973); Hodgoon V. BLOOK aven
General Hospital, 436 ¥.2d 719(5th Ci:.'LQ;O); Latfey v. Northwest
Alriines, inc., 367 F.2d 429(n.C.cle. 1976), cert.den, 37 0.8,

1066(1678), vacatlng & remanding in part, affitming In part, 366
?.Supp. 763 (D.D.C. 1973) and 374 P. Supp. i

1382 (D.D.C. 1974).

~t
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price tag on the cost of correcting discriminatien. .

In Log Angeles Department Of Water and Power V. Manhart, 435

0.S. 702(1978), the Supreme Court stated:

In escence the Department is arguing that the prima facie
showing of discrimination based on evidence of different
contributions for the respective sexes is rebutted by its
demonstration that there is a-like difference in the cost of
providing benefits for the respective claiseu. That
argqument might prevail if Title VII contained a cost-
justification esense comparable to the affirmative defense
in a price discrimination sult. ~But neither Congress nor
the courts have recognized such a defense under Title V{I.®
435 U.8. 702, 716~717(1978) (Emphasis added)

As Judge ner commented in APSCME v. State of Washington,

*bDefendants' preoccupation with its budget constraints Pales Vhé?
compared with the invidiousness of the ongoing diacrimina;ion...‘
33 FEP Cases 824. !
D. The victims are not to blame. ‘ N
As discussed, supra, the Reagan administration attempts to : .

i
blame the victims by suggesting that the "cure" for sex-based vag?
discrimination is £o{ women to chan%e jobs. Again, only a bigot,
would tell black workers who are redbiving a discriminatory wage

rate that if they don't like it, they should get a higher-paid
1ob. As Judge Tanner eloquently commented in the AFSCME v. State

i

of Washington case - /

...this court can see no realistic distinction between
discrimination on the basis of race or sex. The results are
just as invidious and devastating. There is nothing id
Title VIY that distinguished between race and sex in the
employment discrimination context. !
: j

33 PEP Cases 825 n 22. : /
The suggestion to "change jobs® is another one of this
Administration's “blame the victim® tactics. Reagan‘offgbials

have already blamed the bungry for "voluntarily® going to sw'p:
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kitchens and blamed the unemployed for being without a job when
they could "read ths classifieds.” Telling women whose jobs are
illegally underpaid that they can work elsewhere is like telling a
mugging victim to move to another neighborhood.

Michae! Horowitz, counsel to the director of the Office of
Management and Budget, apparently believes that "comparable worth”
would help middle class white women at the expense of blacks.
(N.Y. Times, Jan. 22, 1984). The OMB official ignores the fact
that black women will be a m?jor benaficiary of the eradication of
sex-based wage discrimination. Significantly, however, OMB
appears to assume that the victims, rather than the lawbréakers,
should make restitution and that reliet ..du be obtained only at
the expense of the victims of discrimination, -

V.. Recommendations.for Action

Based upon the foregoing discussion, we respecﬁfully suggest
that the Committee consider the following recommendations.

A. New Substantive lagislation is not needed. Existing laws

.- Pitle VIT and Executive Order 11246 -- pvohibit discrimination
in compensation. NO new legislation is needed. Vigorous
enforcement is needed.

B. put the Corgressional Bouse in order. Congtess is not

only a legislature but an employer. Thousands of people work in
the legislative agencies that report directly to Congress —=-
Library of Congress, Government Accounting Office, Government
Printing Office, Botanical Gardens, Congressional Budget Office,
etc. Many of these Mmployees w&rk in predominantly female jobs.
As mentioned above, at least one legislative agency, GPO, has

already been fo' nd guilty of gross discrimination in compensation

Py
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on the basig of sex?ﬁ/ As an employer that should be concerned
about discriminatory wage rates, we urge you to encourage the
appropriate House Committee to retain an independent job i
evaluation expert to study wage discrimination within one or more
legislative agencies.

Such a study would not only provide the basis for removing
discrimination in those agenbiea, but would set an example fo:-che
rest of government and private industry. New leg! an is not
needed to do such a study; The proper coﬁgtess commi@tee can
appropriate the funds. This can and should be accomplisbed during
¢chis calendar year. K

C, Exercise vigorous oversight

The federal enforcement agencies should be reminded, through
hearings like this, congressional resolutions andlyegular ‘
oversight, that the people of the United States, acting through
their elected officials, expect our laws prohibitinqﬂif&g}iﬁ%ﬂ&Sr’iﬂi_ o
tion to be gnforoed. We applaud the resolution iﬂ:;oduced by
Congresswomian Schroeder, c¢ondemning the inaction by the‘federal
agencies, and the bill introduced by Congfesswoman Oakar imposing
detailed reporting requirements. EEOC should not be allowed to
make promises to Congresas, as it did a year and a half ago, and
then totally ignore their promises between the time they leave the
hearing room and the time they are called back before another -
committee, As !ta;od, Chairman Thomas made a firm "commitment® to

the House Post Office Subcommittees to "place high priority on

_comparable worth issues.® In view of the total lack of progress

1%/ Thompson V. Sawyer, supra, : \

] ("'
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on such a "high priority” issue, one can only wonder what 1if
anything has been accompl&shed with other issues of discrimination
which come before the Commission, EEOC should be required to

report back to this committee withip & limited number of day$ on

_what action it has taken to enforce the law, as it promised the

Post Office Subcommittee in 1982, and presumably will promise this
committee today. '

We urge this committee to make known to EEOC its opposition
to the issuance of any further quideltpes and broad policy
atatements regarding "comparable worth.” The adoption of
guidelines.and policies have long enoigh served as an eicusa for
inaction., EEOC can and should develop policy on a case-hy-case
basis by carrying out its present - at least on paper ~ procedure
for investigating sex-based wage discrimination, and leave in
abeyahce its proposed "comparable worth® guidelines.

Pinally, as EEOC has apparently never requested that ‘ita
budget allow for 1itigating sex~based wage discrimination, it
should not be allowed to plead now that budgetary limitations
prevent it from litigating such claims. Indeed, this committee is
urged as part of its oversight function, to insist that EEOC
earmark funds to litigate race and sex-based wage discrirination,
Since the Commission has expressed concern over the cost of
liﬁigating such claims, this Committee is urged to use it 1 best
efforts to arsure that EEOC will have sufficient funds which are
earmarked for litigation.

D. Encourage constituents to use the laws already on the books.

Members of this committee and other Members of Congresas

concerned about discrimination have worked long and hard for the
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pass.ye of laws outlawing such d.scrimination, Private enfo:céF
ment was designed to be part Oof the scheme for enforcing these!
laws. Members of Congress can be of special help in educating
their constitueﬁts - including unions, feminist and other civil
rights organizations and individuals - as to their rights under
the law and in encourzging them to utilize the law fully to
exercise those rights. Specifically, Members of Congress should
encourage the f;ling of ché:ges and lawsuits based on wage

discrimination.

B. Urge EEOC and Justice to file an amicus brief on behalf

of the plaintiffs in the appeal of the AFSCME case,

Members of Congress should urge the EEOC and the Justicu
Deparément to file an amicus brief or to intervene on behalf of

the victims of discrimination on the appeal of the APSCME case.

As.Chairman Thomas has said, this is a straight Gunéhe: Title VII

case. BEEQC and Justice have a legal duty to enforce the law as
interpreted by the Supreme Court. Therefore, they are duty-bound
to join in opposing the unlawful discrimination condemned by the

district court.
vI. Conclusion

Finally, we've had 20 years of resolutions and rhetoric
aince the Civil Rights Act was passed. Advocates of equal pay for
work of equal value have won the significant legal battles in the
courts --- and we need to act. In the words of Judge Tanner, "It

is time, NOW ~-- RIGHT NOW --- for a remedy."
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Representative SNowE. Thank you, Mr. Newman, for your testi-
‘mony. We appreciate your participation ~ *8 hearini; today.

You mentioned in your testimony that comparable worth has
become -a red herring to obfuscate tKe real issue of discrimination
and - the clear holding of Gunther. It's my understanding that
Chairman Thomas of the EEOC testified recently that EEOC is
ready and willing to investigate Gunther-type cases but at this time
has no policy on comparahle worth.

I'm a iitie confused about the difference between Gunther-type-
cases and comparable worth. Is there a distinction and how reﬁz-
vant is the distinction to sex-based wage discrimination.

Mr. NEwMaN. Well, I'm not sure what the words “comparable
worth” mean any more. I thought I once knew, but it seems to be
distorted in such a ‘way as to make it impossible—I think deliber-
ately—to make it impossible to enforce. However, I think it's suffi-
cient to State that the Washington State wage policies are no differ-
ent from the Connecticut wage policies and if Washington State
was straight Gunther, then so is Connecticut; then so is Wisconsin,
then so is Hawaii, then so is Chicago, then so is Philadelphia, then
so0 is Los Angeles, and I could go on.

Now either he's wrong when he says Washington State is
straight Gunther or he doesn’t understand or hasn't investigated
those other cases. And from my own .xnowledge and Miss Newell’s
knowledge, we know they basically haven’t investigated them,
which is why we are urging you to call for an investigation.

But he’s also said in some of his other testimony that the reason
for Washington State were admissioris or violation. Well. no one
. can read that decision, no one could have been in that courtroom
and concluded that the sole issue was that the State admitted that
there was discrimination. Because if in fact there wasn’t discrimi-
nation as a matter of law, it would matter not that an employer
“ stood up and said, ““I believe I'm discriminating.” If the facts don’t
show discrimination, there'is no legal violation.

I think we're Joing through a tremendous distortion as to what
this issue is all about. The news interview of Assistant Attorney
General Reynolds in which he said he's absolutely sure the judge is
wrong when he’s had no review of the transcript—the transcript
isn’t even available for anybody to review. The judge made a deter-
tination based on the facts.

Now as | indicated, segregation and scgregation policy was a
heavy part of this issue and I think it will be in every other case.
Let me go one step further in answering. I'm sorry to be so long-
winded in this answer, but one step further is that a determination
that the wage rate disparity resuited in discrimination cannot be
made by looking at a piece of paper that's called a charge. It can
only be made after an investigation. And I think until they are pre-
pared to say that they have conducted a thorough investigation,
which we know they haven’t, then that kind of statement just falls
on its own weight. )

Representative SNowe. But in your mind, there's no distinction
between Gunther-type cases and comparable worth? I mean, they
are one and the same? .

Mr. NewMAN. Well, T don’t want to to use the term because 1 -
think it's subject to such distortion. I prefer to talk as a lawyer.

"'*}' [
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The law prohibits discrimination in compensation and we don't
have to deal with comparable worth. All we have to deal with is
the question of whether there is discrimination in compensation. It
may be there are some other things out there that won’t be held to
be in violation of the law as a matter of fairness and equity we
might want to reach, but we’re so far from that issue and sex-based
wage discrimination is so blatant throughout the country which
exists with virtually every employer, that I don’t think we need to
rvorry about what else there is that isn’t covered by the existing
aw. - .

Representative SNowE. I agree with you. I think that comparable
worth has become a buzz word and it’s not a question of the worth
of the employment, as you suggest, but one in which discrimination
exists or doesn’t exist, and I think that is the crux of the issue.

Can you explain to the committee, because I think it’s important,
what are the implications of the failure of the EEOC and other ex-
ecutive agencies to enforce existing civil rights laws? What are the
implications for the charges that have been brought before the
EEOC and otier cases that are pending in the courts?

Mr. NEwMAN. Well, so far, the implications are that they permit
the discrimination to continue. I think the officials of these various
agencies are guilty of malfeasance in office in not enforcing the
law. I think it’s very serious conduct on their part.

In terms of victims of discrimination, clearly it will perpetuate.
These lawsuits do cost a lot of money to bring. It's very difficult for
institutions to bring them and it’s impossible for private parties to
bring them because they are not simple lawsuits. It’s not like an
equal pay case where you have to have two people working in the
same job and you can ook at one wage compared to another. Here,
the basic violation is established by looking at the pattern of dis-
crimination that you could consistently show, as Senator Evans
said before, that as you went up that evaluation line and you com-
pared the men’s jobs to women'’s, you found a consistent pattern of
discrimination. It might not be ¢nough to compare a nurse with a
toll collector by itself—comparing Jack versus Jill may not be
enough—but it becomes enough when you can then also compare
all the Jacks and all the Jims and all the Johns against all of the
Jills and Janets and Jeans and so on. That's what makes this an
issue and that does take a little work. It will take money on the
part of the agencies to do it and they have to be prepared to ask for
a budget. They can’t come around and explain—at least I don’t

think they should be allowed to come around and explain to con- -

gressional committees that they could not do anything about the
issue because they don’t have the budget to do it.

They have an obligation to get the budget to carry out their mis-
sion or at least to fight for it.
" Representative Snowe. From your experience in litigating the
case for AFSCME v. State of Washington, what facts outside of the
particular case in question were very important to your position?
For example, in the Waushington State case, June O’Neill testified,

+ as you mentioned in your testimony, in opposition to the compara-

ble-worth theory. When this case was being litigated, was that tes-
timony relevant? Is that something that the court took into consid-
eration? Or, was it more important that there was a job evaluation

", c:‘
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study? Was that more essential to the case than testimony from
the outside? ' :

Mr. NEwMAN. Well, we argued that what goes on in the market-
place is really not relevant to whether this particular employer, in
that case Washington State, engaged in discrimination. The judge
determined to let the evidence in and we therefore—-so I am giving
mydbasic position and then I will comment specifically on what you
said. N :

We had as our expert witness former Secretary Ruy Marshall,

" who's a noted economist aside from being Secretary of Labor, and

. the State had two economists that it put on; June O’Neill was one
of them. Basically, I'm saying their testing is not relevant, but;
nevertheless, all of them agreed, all three of them—Hildebrand
was the third one put on by the State—that the market does dis-
criminate—let me correct that in a second—that part of the differ-
ential between the 59 cents and the dollar is explainable by train- -
ing, education, length of time in the work force, but that at least
half of the differential was unexplainable.

Now Ray Marshall says if it's ‘unexplainable in all the years it
has been studied, it is reasonable to call it discrimination. But June
O’Neill says we just can’t explain it. It's because we're ignorant
that we can’t explain it—and she was ignorant when she did the
study in 1973 and she’s still ignorant in 1983—although she claims
to be an expert in this field, she will not concede that the reason
for any part of the disparity is discrimination.

Nevertheless, as I said, at least half of that differential—in other
words, roughly 20 percent of the actual differential—results from
discrimination. At least nobody can explain it on any other basis.

So I think that what goes on in the market is irrelevant. I think
the real issue is what happens with a particular employer, not the
marl t But even if you consider that, you get to the same place.

As again Senator Evans once said, the Washington State—cor-
rect me if I'm wrong, Senator—Washington State mirrors the
market because they did a market survey, but the market is dis-
criminatory. .

Representative SNowE. Thank you.

Senator Evans. '

Senator Evans. Winn Newman has been a skillful advocate over
the years and, of course, we have worked very closely—or I did
during my previous responsibility as Governor—with the*union
representing the State employees in I think a most productive and
cooperative way. There was seldom any of the typical adversarial
relationships that sometimes creep into labor-management rela-
tionships.

Winn, as you probably know from some of my recent comments,
I'm not even all that sure that the Tanner decision is right or none
of us is absolutely sure whether it will be upheld. Anyone who can
accurately predict what courts will do is a better predictor than I
am, certainly. But I guess regardless of the court decision, or leav-
ing aside for the moment the question of discrimination in a legal
sense, clearly there is all the evidence which you have pointed out
~nd which we all know that shows the differential existing in the
marketplace. And the question is whether it can be explained.
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Some suggest that, as you say, they’re ignorant of the difference.
Others suggest that that proves there is discrimination. But leav-
ing aside the legal approach, do you believe that just for internal
alignment purposes some scheme such as this is a legitimate way
for Government to set their wage scales? I presume you do.

Mr. NEwwmaN. Well, first, let me say I enjoy our role reversal.
The last time we were together I was asking the questions while
you were a very excellent star witness. ,

I guess part of the answer, aside from my opinion on this, is the
fact that most every large employer has used job evaluation, as you
know, Senator, for the last 60 years or more. It's a well-accepted
practice. More ‘than two-thirds of the employees of the United
States are covered by some formal kind of job evaluation and every
other employer who doesn’t use a formal job evaluation uses some
way of looking at jobs to know that the forklift operator gets more
than the janitor and the typist gets more than the file clerk and. so
forth. So clearly it is what industry has been doing.

I think what the problem is is that you took a standard method
of doing job evaluation that many people aside from Willis have
been using over the ‘years, and then you did this terrible thing. of
thinking you should implement it. Now that's where the problem
came in. Employers have used it but they have used it on a two-
track system. Basically, they do pay more for skill, effort, and re-
sponsibility for all jobs, but they do it with respect to men’s jobs on
one track up here and with respect to women'’s jobs down here and
they do go up as the skill, effort, and rer ~~nsibility goes up.

What really has happened here is that the employers were
always defending job evaluation and the unions were always fight.
ing them because the unions frequently did not want a scientific
system for evaluating wages. There has been a role reversal again
once we’'ve gotten into the discrimination area. So once really the
employers’ method of evaluating jobs began to be used to shcow dis- .
crirdination, many employers started to run away from it, but I
think they’re really hoisted on their own petard to that extent.
This is an accepted theory. Granted, there are different ways of
doing it, but it certainly is an accepted theory.

Senator Evans. Giving a correction, I wonder if you have any
comment on the thesis I tried to bring forth that rather than horri-
fying people with the thought of nationwide job evaluation groups
that would invade every industry and every company, that Govern-
ment has a legitimate right to determine its internal alignment of
jobs. Since governmental salary setting, if applied broadly, is a
pretly important part of the marketplace, that that in itself would
allow the market to work and would more rapidly than some would
suggest change the whole landscape in; the private sector and
would be sufficient to get the job done.

Mr. NewMmaN., Weil, I would totally agree. The Government
really becomes a pacesetter. It's a little hard for Government to
say I only pay what the market pays. It's a major market. It’s a
little hard in Washington, DC, for the Federal Government to say,
“I only pay what the market pays,” as it was in Olympia, WA, for
the State to say, “I pay what the market pays.” In a way, they
chase each other around in circles because clearly the largest em-
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ployer is the leader and it’s the largest employer that basically gets
followed to a very large extent. -

So there’s no question in my mind that a change in government
is going to have ramifications throughout public employment and
private employment. Particularly if you change the Federal
system, I think that becomes the grandmommy of them all and all
the State actions have some relationship to it, and it really sets the
whole pattern. I totally agree that that’s a key. Everything comes
tumbling down if you change things at the Federal level. :

Senator Evaw~s. I might just comment, Madam Chairman, that
all of the controversy and all of the complaints are not confined in
my experience to the whole concept of ¢« mparable worth. We used
.0 get a large number of legislative and private citjzen complaints -
about the prevailing analysis which we did to attempt to reflect the
marketplace as it then existed, each by any of them as we would go
through the prncess of establishing from the broad survey as we
did what wages were being paid in the other governmental units
and in the private sector, we found just as many complaints about
that and its validity—legislators saying, “What do you mean, a
legal secretary should get this much? I don’t pay my legal secre-
tary anywhere near this much”—the difference between being a .
single practitioner in a small farm community as opposed to a legal
secretary for a large law firm in a major city in the State. There
are just all sorts of disparities in attempting even to reflect the
marketplace. :

I suggest that as we're going to get all the complaints anyhow,
we might as well do it by leading the pack rather than refiecting
the pack.

Mr. NEwMmAN. I might say with respect to that, that during the
Washington State trial the Director of Personnel, Leonard Nord,
who the Senator knows well, testified as to the fact that bringing
in these increases by implementing the comparable worth system
would be disruptive to the work force because some people would
get big increases and that would upset somebody_else. There, we
were dealing with the kind of wage surveys the Senator was just
talking about. We had particular examples Where particular classi-
fications, as a result of the market survey that the State did, got
exactly the 256—more than that—I think about a 27- or 28-percent
increase and that happens—npt in every classification, but typical-
ly that kind of thing happens. That was not disruptive, you see, be-
cause people expected that based on the market survey, but it
would be disruptive if you did it in order to institute some sort of
comparable worth s stem. :

[ think it becomt 3, to sume extent, a question of what people are
used to. '

Representative SNOWE. I just have a couple more questions. You
mentioned in your statement that AFSCME has filed other cases
with the EEOC. Are these cases simiiar to the AFSCME v. State of
Washington? ‘

Mr. NEwMAN. Yes.

Representative SNOWE. So there is nothing unique about them?

Mr NEwMAN. The State of Connecticut—as a matter of fact, the
same evaluator is doing the State of Connecticut as did Washington
State, Norman Willis. Approximately the same number of job clas-
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sifications are invalved, about 3,000. I have been told by him that
the evai iations come out about the same way, very close, even
though they're different and use different committees to do it, it's
really very hard tc say that’s a different case. -

Representative SNowE. You also note in your statement that
AFSCME affiliates: in New York and Los Angeles and San Mateo
Counties negotiated upgrading for female-dominated classification
without doing a formal study.

What considerations were taken into account in these negotia-
tions and how important are job evaluation studies? I was interest-
ed to note what Ms. Hartmann said and how the National Acade-
my of Sciences viewed job evaluation studies that are behind the
state of the art, in her words. Could you comment on that?

Mr. NEwMAN. Well, they do differ. There are variances. What [
think you will find, however, is whichever one you use, you find
roughly the same results with minor deviations—I lost the point—
give me your question again. I'm sorry.

Representative SNowk. First of all, talking about the cases, the
AFSCME affiliates who negotiated -upgrading female-dominated
classifications. :

Mr. NEwMaN. OK, I have it. They would do that on the basis
sometimes of just looking at v jobh. f‘; has not been uncommon in
the industrial world for a union  come in and say this job is un-
dervalued, anybody looking at that job can tell it should he higher,
and sornetimes results come about in that way without any formal
evaluation. Sometimes it’s formal. Sometimes the union and an em-
ployer will get together and say, OK, we disagree, let’s get an eval-
uator and let's agree on who that is. Sometimes it comes about
through a grievance that gets filed and it may go to arbitration
and the arbitrator may hear evidence from both sides and make a
decision. This, by the way, is done in equal pay cases as well, where

' judges hear testimony and they may hear a job evaluator from
both sides and he decides where they’re coming out.

I think it’s important to stress that you don’t need job evaluation
to show that discrimination exists. I think when you get into the
remedy stage of how you remedy the discrimination you're going to
need to look at things more carefully, but let me give an example.

Without the job evaluation—and again Washingion State—we
noted, for example male barbers were getting higher pay than
female be.uticians. Now you don’t need a job evaluator to know
whether you need more skill to take care of Lisa’s hair with per-
manents and so on than to take care of mine. The judge sat up
straight when he heard that. We looked at entry level jobs where
the requirement was high school. That’s all the State required and
there were 35 jobs requiring high school, roughly 35 or 8o, and the

jobs that were predominantly women and the Jobs that were pre-
dominantly men were segregated, and we found the same 20- tn 25.
percent wage spread. Next, we took those jobs that didn't require
high school, without looking at job evaluation. This was the State
standard of what did you have to have to get that job. No high
school over here [indicating], you have that same 20- to 25-percent
spread. Those kinds of things were there and I think they are going
to be there anywhere. They're in the Westinghouse case where
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women were hired at grade 8 and men were hired at grade 13. 1
could go on with that. .

. Another Washington State one, retail clerks were one category
and about 10 years ago they decided to split them into categories,
retail clerks and another one, liquor store clerks. There’s still a
market survey. It's interesting how you can play with a market
survey. They then compared them with a different group of people,
the grocery store clerks and the retail people compared with de-
partment store people, and the result was a 28-percent spread. So,
it happened that the retail clerks were women and it happened
that the liquor store clerks were men. '

There are those kinds of things where the State itself at one
point put them together and then, purely for arbitrary reasons, you
have one particular group going before a personnel board causing
that change to be made.

So, I underscore that while job evaluation is clearly helpful, it
clearl” is a way to really do this, and I would advocate that, but I
would not suggest. that one can show discrimination in a courtroom
without the job evaluation and a court might then order and has .
ordered—courts have ordered job evaluations to determine the
remedy, and to the extent people don’t want & court yo do it, which’
I think most people don’t, then it militates in favor f people doing
things on a more voluntary basis.

Representative Snowe. Is it difficult for an e ployer to prove
the fact that they are not discriminating? For exgmple, the four de-
fenses used under the Equal Pay Act and the defense that'’s incor-
. porated in title VII says, using any other factof other than sex—is
that so difficult for an employer to prove?

Mr. NEwMaNn. No; I don’t think so. Buy there are three—of
course, merit.

Representative SNOwE. And seniority. -

Mr. NEwMmaN. And quality or quantity of production. But any
other factor other than sex is for an employer to show why there is
this disparity. If the employer has a valid reason for showing this
disparity, it can show it.

Again, in Washington State, reasons were offered. The judge did
not find them acceptable, but clearly they could be shown.

Representative SNowke. If the employer is not discriminating,
then it shouldn’t be so difficult to prove why a certain job is ac-
corded specific pay?

Mr. NEwMan. I would not think so, no, but if the defense is—the
main defense in Washington State was that they followed the
market. That was basically saying that if other people discrimi-
nate, we will, too.

Representative SNowk. Thank you very much, Mr. Newman. 1
appreciate you being here today.

Mr. Newman. T appreciate you having me.

Representative SNowk. Next we have a panel of economists,
Cotton Mather Lindsay, professor of economics at Emory Universi-
ty, and Mark Killingsworth, p-ofessor of economics at Rutgers Uni-
versity. We welcome both of you gentleman. Why don’t you begin,
Mr. Lindsay.
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STATEMENT OF COTTON MATHER LINDSAY, PROFESSOR OF
ECONOMICS, EMORY UNIVERSITY, ATLANTA, GA

Mr. Linpsay. My.name is Cotton Lindsay. I'm a professor of eco-
nomics at Emory University in Atlanta, Ga.

I have been involved .in research on topics related to the effect of
discrimination on wages for about 6 years. I might add that my
wife is a professional-reading therapist, my mother is a corporation

_bresident, one of my sisters is a chemist and another sister is a 1
CPA. So my interest in the topic of pay equity for women is, there-
fore, more than purely academic.

I would like to discuss two issues relating to the implementation

of the comparable worth doctrine. The first concerns whether there W
is a pay equity problem to be addressed with such a policy. Certain-
ly we know that women make less than men on average. The ques- |
tion that is raised by the pay equity debate is far more difficult to
-answer than this. That question is whether the wages of women
are less than men would earn in the same circumstances. There is
far less agreement on this question than on the existence of a wage
differential. . '

Second, I would like to discuss the effects of universal enforce-
ment of the comparable worth doctrine. In my view, too much at- .-
tention in the recent debate over comparable worth has been di-
rected toward the alleged defects and injustices it is intended to
correct. Too little attention has been paid to what this untested

“doctrine will do to the American labor market. Comparable worth
/18 not the only way to achieve pay equity. Vigorous enforcement .
, equal opportunity rights for women, already on the books;, will
ensure that women are not barred from economically more reward-
ing careers. Reliance on this established and proven remedy .will
entail none of the undesired side effects of eomparable worth.
Tt se effects extend far beyond the question-6f whether employees
can or ought to be required to raise the additional money to pay
women comparable wages. I am convinced that implementation of
this policy on an economywide scale would create severe incentive,
employment, and productivity problems for the American economy
to the detriment of both female and male workers.

The first hypothesis at issue maintains that a substantial portion
of the large observed pay differential between men on average and
women on average is due to discrimination. Surprisingly, given the
intensity of research here over the past decade and a half, very
little evidence has been brought forth to support this view. On the
contrary, many otherwise clearheaded social scientists seem to
regard the existence of pay disparity as proof that this disparity is
the result of discrimination. One might, with equal legitimacy
prove that the pay gap is simply the reflection of women’s inferiori-
ty to men in work. Few would find the latter argument convincing,
and let me hasten to add that I find it totally unappealing. My
point is that documentation of a pay gap does not permit us to
assess the superior prediciive power of either hypothesis.

Nor are we limited to these two alternative explanations. A
number of quite plausible explanations for the pay g=n have been
advanced in recent years which are also consistent % observa-
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tions on men's and women's earnings. Let me briefly discuss a few
of these which have becn studied by economjsts.

The first is an application of one of the sldest principles of eco-
nomic' theory, the division of labor. Adam Smith argued that the
productivity of each worker may be increased through specializa-
tion in # few tasks that may be practiced uutil they are perfected.
We observe this principle in practice in the organization of family
households. Typically, the husband specializes in work outside the
linme, while the wife specializes in home-based activity. Husbands
bring home the bacon, and wives cook it, so to speak.

This division of labor has important consequences for wages of
each sex among married men and women who hold jobs. Married
‘women who work outside the home seek different sorts of jobs than
their spouses. As husbands are specialists in wage earni.ag, their
jobs and careers dominate family location and moving decision.
When husbands move to better their prospects, wives must also
move, often to the detriment of their careers. Married women,
therefore, seek careers for which the requisite skills are transferra-
ble from one location to another. For similar reasons, working
mothers value jobs with more flexible hours and shorter commut-
ing distances. '

Why do jobs with these characteristics aitractive to married
women pay less? A second time-honored economic principle tells us
that one rarely gets something for nothing, and this applics to at-
tractive jobs, as well. Married women will not accept work involv-
ing expensive retraining, rigid schedules, and long commutes at the
same- wages offered in more attractive jobs. On the contrary, they
will offer their services in the more attractive jobs at lower wages
than can be earned in the less favored occupations. This same fea-
ture of the labor market explains why jobs involving risk of injury,
physical or mental stress, and extensive time away from home pay
more to members uf each sex.

This division of labor hypothesis has been tested by dJames
Gwartney and Richard Stroup (1973). These economists reasoned
that, both single women and single men are similar in their inabil-
‘ty to exploit the gains from the division of labor within their
households. Factors which make certain jobs more “.tractive to
married women are less desirable to single workers of hoth sexes.
The wages of single men and women therefore provide a natural
experiiment. If discrimination is responsible for waye disparity, it
should operate with equal force on the wages of sirigle women, too.
The wages of single women should be depressed relative to single
men to the same extent as cne finds, between married men and
women, if discrimination ic *"-¢ cause of this wage gap. Yet, when
wages were compared among this unmarried group, virtually no
difference was observed. This finding is inconsistent with the dis-
e mination hypothesis. .

Now let us turn to a second hypc hesis for the wage gap. Accord-
ing to this view, the wage gap reflects different effects of experi-
ence on earntngs. Experience 1s associated with increased earnings
hecause workers invest in training both on and off the job. This re-
lationship between experience and earnings is conditioned by four
principles: One, for any given level of experience, the more intense
has becn che imvestment in frainrg, the higher will be the wage
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rate. Two, ¢kills tend to diminish and become obsolete cver time.
Therefore, the more -ecent has been the experience, the less time
skills will have had to atrophy; and wages will ".gain be higher.
Three, work interruptions interfere with the tr¢ ‘ning process and
make it more costly. Four, as workers must be employed to obtain
the benefits of training, invertment in job skills will be less attrac-
tive to workers who expect to be onlv inte.mittently employed over
their working lifetime.

These four principles taken together explain a wage gap without
discrimination. Because most married women leave the labor force
for some time to bear and care for children, investment in training
costs them more and is less attractive. They will rationally invest
in it less intensively, and for given' levels of experience, they will
have less. For given levels of experience, women will have accumu-
lated less training, and this training will -have depreciated more
than will be true of men with the same experience. Women with
the same experience will earn less.

Unlike the division of labor test performed by Gwartney and
Stroup, this so-called human capital hypothesis is difficult to test.
An effective test requires the researcher to include a variable for
anticipated intermittency in labor force, and such a variable is un-
derstandably difficult to construct from existing survey data. Find-
ings have t}/nerefore been mixed, but there is no disagreement on
the fact that women experience more intermittent employment
than men. Women college graduates have a lifetime labor force
participation rate of only 41 percent, and this rate is even lower
among women with less education. Findings supporting an effect of
intermittency on wages have been reported by Jacob Mincer and
Solomon Polachek and by Elizabeth Landes. Mary Corcoran and
G.W. Duncan have found a rnuch smaller effect, and analysis of
this hysothesis is continuing, :

In my view at this ¢noment, however, one can conclude that at
ledst some of the observed difference in wages is not the result of
anything more than the fact that men and women with equal expe-
rience ao not, on average, have equal skill. Experience 1s thus a
biased measure of skill, and it is skill differences that are responsi-
ble for wage differences.

A third nypothesis concerning the wage gap is that it represents
nothing more than a statistical artifact. According to this hypothe-
sis, women and men with equal education and training are paid
equal wages. but when one or both of these factors is measured
with error, a bias is introduced giving the appearance of a wage
gap. This will be true even when the measurement error itself is
hiased so long as the explanatory variables are themselves correlat-
ed with gender.

Masanor: Husnimoto and Levis Kochin have examined the effect
of this bias in explaining the wage gap betwzen black and white
males with encouraging results. Virtually, the entire observed gap
between these groups—22 percent—disappeated when a procedure
wus used which eliminated the effects of this statistical bias. Sup-
port for this interpretation of the gender gap may also be found in
the results of Richard Kamalich and Polachek.

In summary. there are several hypotheses grounded in economic
principles that are consistent with the observation of an apnarent
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gap between the wages of women on average and men on average.
Statistical tests of the explanatory power of these hypotheses is
generally supportive, and there are others that remain untested. |
am not familiar with any similar tests of the discrimination hy:-
pothesis. On the contrary, [ have never <cen formulated a method
for a direct test of the proposition that discrimination accounts for
any of the observed wage gap. _

One of the reasons for this dearth of testing of the discrimination
hypothesis is that it is very difficult to develop from standard eco-
nomic principles a theory in which race or sex prejudice ean
produce a wage gap. On the contrary, standard economic theory
suggests that the presence of discrimination by employers or male
workers leads to segregation of workers among employers with no
difference in wages. The reason for this is quite simple. As long as
workers are free to choose their own employer, employers have no.
control over the wage they pay to any worker. Competilion in the
labor market prevents employe:s from paying any employee less
than he or she is worth. If women workers are equally productive,
and a prejudiced firm seeks to p1y them less than men, women will
offer their services to other firms where they are appropriately
paid. The end result is segregated employment. Men only are em-
ployed in prejudiced firms and are paid what they are worth in
tk se jobs. Women and men will both be employed in unprejudiced
firms and will be paid what they are worth in those jobs. Wages
will be equalized across the two sets of jobs by men. These workers
who do not suffer the effects of prejudice will shift from one em-
ployer to the other until the same wage is paid in both.

It is sometimes argued that the wage gap is the result of the fact
that women are “crowded” into low paying jobs while men fill all
the higher paying jobs. This view rests on an ambiguous and un-
usual usage of the word “crowd” as a transitive verb. Economic
theory recognizes no such distinction as intrinsically high or low
paying jobs. The wages in each occupation are determined by the
demand for workers and the numbers seeking employment in each.
The wage structure across occupations reflects the flows of workers
into each. Some occupations pay more than others because quali-
fied workers of either sex cannot be induced to accept these jobs at
the same wages paid in occupations offering better working condi-
tions or lower entry costs. Is this “crowding” in any meaningful
sense’

It may. of course. be argued that women have no choice; that
thev are excluded from the occupations which pay more, but 1 find
this argument ditficult to credit. Elsewhere, I have calculated that
if the full wage gap is the result of discrimination, the typical cor-
poration could increase its profits by 61 percent each year by
merely replacing all male employees with females. Such a firm
would suffer no loss of productivity and could lower its wage bill by
33 percent for each male worker replaced. While it may be true
that some, perhaps many, firms are willing to pay such a price to
discriminate, 1 am convinced that most would find the attraction of
wuch an entrepreneurial coup irresistible.

Competing private firms are unable to pay workers less than
thev a1 worth to other firme. Some emplovers are in a position to
pay workers more than they are worth, however. [t is here and
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here alone that standard economic theory provides scope for .wage
effects of discrimination. If wages are above the competitive level,
an.excess supply of workers will seek these overpaid jobs, and a
prejudiced employer may pick and choose. Few such havens from
competition exist in the private sector, however. Competition and
the profit motive influence firms to pay each worker no more than
is necessary to keep him or her. Only in cases of wage ‘regulation
such as the minimum wages set under ti. ~ Davis Bacon Act is dis-
crimination by private firms protected in 1his way.

There is reason to believe that Government employers have
greater scope for discrimination from this source. There is liitle in-
centive to restrict wages for Government jobs to the minimum re-
quired to attract qualified applicants. The cost reductions achieved
through such stewardship are not paid out in dividends to clamor-
ing investors; government managers receive as their reward only
the gratitude of a remote and insensitive electorate. In some cases,
the attraction of association with workers of his or her own kind
may outweigh consideration of that gratitude.

If prejudice does produce wage effects in these cases, the pre-
ferred solution is not the comparable worth formula of raising the
wages of women Gove-ninent workers to parity with the wages of |
men. Why should scr  women be overpaid simply becuuse some .
men are? The efficier . yoiution is to eliminate overpayment for all.”
If wages in all Go* »rnment jobs were lowered to competitive levels,
managers of Government enterprises would no longer have scope

for discrimination, and taxpayers would receive a bonus besides.

If wage parity is all that matters, we can certainly achieve it.
One way to ensure equal pay is to enact legislation requiring that
all employees of all organizations, both public and private, be paid
the same wage. This is the ultimate comparable worth formala.
The only compensable factor under this scheme would be appear-
ance at the workplace during specified hours. Such a system would
create chaos, of course, but it would eliminate wage disparity.
Clearly, this proposal would never be adopted in any country be-
cause its cost far exceed any perceived benefit.

It is not a silly example, however, for it contains all the defects
of the comparable worth doctrine, while admittedly exaggerating
them. The defects are the result of the inability of the job evalua-
tion studies to measure and incorporate all factors important to
market wage determination. No proponent of the job. evaluation
process would claim that any job evaluation system accurately
measures all factors that determine what wage the market would
set for each job. On the contrary, sopie proponents of a comparable
worth argue that market conditions contain a residue of discrimi-
nation's wage effects and should be ignored in a job evaluation
process. The effects of equalizing all wages and of adopting a stand-
ard comparable worth plan, therefore, dgif'f'er merely in degree. Con-
sider, therefore, the results of perfectly comparable pay.

- The first effect would be that no one would collect the garbage.
Why would anyone accept this exhausting and unpleasant job han-
dling society's debris when easier work earned the same pay?
Being a lifeguard at a country club or a crossing guard at a usy
intersection would pay the same wage, A free labor market allows
these wages to adjust until adequate numbers are willing to do so-
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ciety’s dirty work. Perfectly equal pay merely exaggerates the
problems that would beset @itempts to use job evaluations to make
wages comparable.

Job evaluations cannot be so finely scaled as to admit precisely
the correct weights and measurements for all working condit’ons.
Too many applicants will seek jobs that are overpaid and too tew
will seek those for which insufficient weights were assigned. A
similar story could be wold describing a whelesale migration of
workers from the North and West where the cost of living is high
to the Sunbelt where living is cheaper. Certainly no one would live
in Alaska if wages were equal everywhere.

Another effect would be that no one would change jobs. As tech-
nical change opened up new opportunities and made some occupa-
tions obsolete, no one would leave his or her old job for the stress-
ful uncertiinties of settling in to a new ‘one. New jobs would
remain unfilled or fill up very slowly as young workers trickled in.
New plants opening up in new locations would have difficulty per-
suading workers to pick up and move to the new facilities. Similar-
ly, I see no means by which job evaluations can incorporate.factors
permitting dy* amic adjustments to changing market conditions
like these. .

No one would develop skills. If entry level jobs paid the same as
jobs requiring extensive and difficult training, who would bother?
Who would ever become a master electrician, a concert pianist, a
cabinetmaker, a doctor, or an accountant? LneE”ning these skills is
costly in time taken away from the labor force and in schooling.
Job evaluations give points for education, but do they give the
right number of points to the types of education that the market
valucs? Job evaluations occasionally award points for experience,
too, but experience by itself is worthless. It is the skill obtained
through years of on-the-job training that increases_productivity
and, therefore, market-evaluated worth. Can job evaluations distin-
guish betweern skill and experience? _

Finally, and perhaps most importantly, with perfectly equal pay,
no one would work. If wages are calibrated strictly on the basis of
job characteristics rather than performance, who, indeed, will put
forth the effor to achieve anything but the bare minimum neces-
sary to stay einployed. Under a market wage system, effort is re-
warded with raises and promotions. Underachievers remain under-
earners. With comparable worth the focus of attention in determin-
ing wages is shifted from performance and productivity to points
and weights, By rating jobs rather than people, job evaluations
dilute the incentive to be a productive worker and encourage in-
stead the accumulation of factors important to the job evaluatfon
itaemi ©. Statistical indicators of qualifications -takeé precedence over
the _bservations of foremen and managers who themsleves have an
important stake in worker productivity. If nothing but paper quali-
fications are required for securing and holding a job rated at a par-
ticular vrage, then paper is aii that will be produced.

Admittedly, these effects have been exaggerated by mg example
of perfectly comparable pay. Make no mistuke about it, though, the
differences are merely matters of degree. Comparable worth will
cause shortages in some occupations and queues of unemployed
workers in others. It will discourage job mobility and investment
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by workers in improving their skills and, finally, it will reduce the
incentive to put forth effort and to compete. At a time in which
American labor productivity growth is lagging far behind that of
iworkers in other countries, we cannot afford compe able worth.
Representative SNowe. Thank you, Mr. Lindsay.

Mr. Killingsworth.

STATEMENT OF MARK R. KILLINGSWORTH, PROFESSOR OF
ECONOMICS, RUTGERS UNIVERSITY, NEW BRUNSWICK, NJ

Mr. KiLLiNngsworTH. Thank you. I am a labor economist at Rut-
gers University in New Brunswick, NJ, and I can’t help but think
of a story which is a true one—!'m changing the names—that goes
back to the days when virtually all economists were male. We're
now doing better than that. Buy back in the days when virtually all
the economists were male, two couples, the husbands of which were
economists, met and one couple was moving to take an offer at a
new university and the wife of the couple was complaining that the
house they had sold had seven rooms, two bathrooms, and a large
garage. The house they were buying in the new town had three
bedrdoms, one bathroom, no garage, and cost them twice as much
money. And she just couldn’t get over that; and the husband of the
other couple, whom [ will call Paul, said, “Well, that’s obvious. The
reason is just simply that in relation to supply, demand in the area
that you're moving to is a lot higher and that explains it.” Paul’s
wife at this point interrupted and said, ‘“Oh, Paul, just for once
can't you think like a human being instead of like an economist?”

On the comparable worth issue, I am reminded of the line in

1066 and all that’’ about the difference between the Cavaliers and
the Roundheads in the English Civil War. The Cavaliers were
wrong but romantic, whereas the Roundheads were right, but re-
pulsive, and I want to try to avoid being repulsive but also try to
be right. .
The problem to be addressed by comparable worth, as I under-
stand it, is discrimination against wumen and, in particular, two
kinds of discrimination. No. 1, a concentration of women in a rela-
tively small number of very low wage jobs and, Nu. 2, a situation
where people feel that pay in these jobs is “artificially depressed”
and a'though it may seem and in fact I think to many people does
seem that those two statements are just different ways of saying
the same thing, it strikes me that those mav actually be different
complaints in a certain sense which I will acdress later.

Now asa proposed solution to hat problem, comparable worth is
essentially involved, as 1 understand it, with the following: a direct
intervention into the setting of pay not in some sort of uniform na-
tional way but rather on an employer-by-employer bisis looking at
what goes on within a given firm, to require a given firm or em-
plover to raise pay in predominantly female jobs where those jobs
are found to be ~ mparable to higher paid predominantly male
jobs, and compar ute would be defined or measured in terms of a
Job evaluation thot would award points to jous according to skills,
offort, responsibility and working conditions, generally defined.

Now I think that although I warmly share the conception of the
problem to be addressed and in particular think that the alleged
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manifestations of discrimination indeed are, I think it’s important

to ask is comparable worth necessarily the sclution? Was prohibi-
tion necessarily ithe solution to the drinking problem that this
country had and iu fact stiil has?

I think that althoughione may quarrel about the evidence of the
existence of a problem and what it means, one could also legiti-
mately say we agree that we've got a problem, but the question re-
mains, what's the solution? N

Well, it seems to me that’s considerad as a solution to these prob-
lems, which in my view underniably exist, the whole concept of com-
p}?rable worth is simply fallacious. Let me explain what [ mean by
that.

+No. 1, even in a society where all employers were literally gender
blind, there's absolutely no reason on earth to believe that jobs
that job evaluation finds to be comparable are necessarily going to
get the same pay.

I guess an example of that comes from Sharon Smith, who's a
former colleague who's now at the Federal Reserve Bank in New
York. Her example is the tollowing: imagine that we have two
translators, one who translates French into English and the other
translates from Spanish to English. Suppose we do a job evaluation
of those two jobs and I think a priori both of them require essen- -
tially the same sort of training. Both of them, I would think, a job
evaluation would say required the same efforts and had the same
responsibility, and unless the employer in question was kind of un-
usual, it would be kind of surprising if they didn’t also require the
same working conditions.

So the job evaluation would rate these two translator jobs as
comparable and therefore would require that they be paid the
same wage at this given individual employer,

Well, suppose we discover that the employer that we're talking
about is located in Miami, or perhaps to take an example closer to
home, in Boston. Iy there any real way to be sure that even if all
employers were literally gender blind those two jobs would in fact
pay exactly the same wage? | don't think we have any idea at all
whether that would b2 true.

To take the Miami case, it might very well be true that there
would be a large supply of people qualified and able to be Spanish-
English translators. That would mean that the pay for Spanish-
English translators would probably be lower than the pay for
French-English translators in Miami. On the other hand, Miami is,
of course, the center for business with the Sj.inish-speaking world
s0 therefore it might very well be true that the demand for Span-
ish-English translators in Miami would be a good deal higher than
it would be in other parts of the country even i(n relation to the
supply. It that were true, then the Spanish-English translators
might very well be making more money even in a society that was
completely ¢ snder biind.

So it seems to me, No. 1, that there is simply no reason for think-
ing that jobs that are comparable in terms of a job evaluation
would necessarily get the same pay even in a society where all em-
ployers were literally gender neutral. .

The reverse case of that is that I also see no reason to believe
that jobs that job evaluations find are not comparable would neces-
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sarily get different puy. Here an example is that of the police. I
think many of us would agree—I do because I'm not a policeman—
that being a policeman is a dangerous and arduous sort of joband [ .
think it not unlikely that a job evaluation might very well award
more points to police work than tu various kinds of clerical jobs for
precisely that reason. So then, under comparable worth, paying a
premium wage for police officers would be justified, justified in
terms of the comparability study that was done.

Well, now let's ask would it in fact be necessary if the employer
of these police and these cleriral workers, let’s say State govern-
ment, would it in fact be necessary for State government to fill all
police jobs—in order to do that, would it'be necessary to pay a pre-
mium wage? I don’t think we have 'any idea whether that in fact -
would be necessary, and in particular, if enough people think of
office jobs as boring and police jobs as exciting, then they might
very well be willing to take less and be police officers rather than
take clerical jobs. . .

As an example of that, every 2 or 3 years in New York City
when they give the police exam, the city has to rent auditoriums at
high schools and set aside space in various city office buildings.
There's a moh of people, something like 20,000, who take the police
exam to qualify they hope for 1 of appr ximately 500 openings. So I
think there may be a good deal to this example. It's not I think
entirely hypothetical.

Now since one often hears debate/about does the market or does
the market not juctify paying various different jobs different
wages, | think the second difficulty with comparable worth is that
to the extent that it simply says, the market is invalid or tainted
because although Killingsworth comes up with these hypothetical
examples abou{ what would go on in a gender blind society, we
don’t have a gender blind society. We know that there are plenty of
employers who discriminate, and I agree with that, but I think the
difficulty is that, although it’s certainly true that what we see in
the marketplace now is clearly influerced quite heavily by employ-
er discrimination, at the same time, comparable worth in saying
we need to do something without reference to the market, is
making a serious error. And the reason is that in a sense the prob-
iem about employer discrimination is not that it makes markets in-
capable of functioning but rather that they function all too well. In
particular, if you simply raise the pay in low wage jobs of a given
employer, then you are going to reduce opportunities for employ-
ment in those low wage jobs without creating additional opportuni-
ties for employment in higher wage jobs. And to the extent that
cotmparable worth simply says raise the pay in these low paying
jobs, that's exactly what’s going to happen.

Again, unfortunately, the market works and in many respects it
works only tou well, better than in fact the advocates of compara-
ble worth recognize, unfortunately, but again, I think one has to
deal with facts and the way markets actually work. One ignores
the operation of actual markets at one’s peril.

Now the final thing—and I'll be brief on this because Mr. Lind-
say has already alluded to it—employer discrimination is. not the
whole story. It seems to me that an awful lot of concern about
recent Supreme Court decisions reflects that view. 1 don’t think
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one is being silly in saying that employer discrimination is not the
whole story. There’s an awful lot of discrimination that goes on
before men and women or boys and girls @aver get into the labor
markets that shapes.the choices that people make before employers
ever get to them. Employers have to deal with the labor force as it
gets created and as it enters the job murket for the first time, and
a lot of the differences between men’s and women’s outcomes in
the labor market can be attributed to those kind of phenomena
rather than to direct discrimination by employers.

Now I have mentioned or at least alluded to consequences of im-
posing comparable worth. I have some lengthy and I suppose from
the standpoint of this committee ratified discussion of what eco-
nomic analysis leads one to think would happen, but sweeping all
that aside, as I think nany might want to do, what we're left with
is the question, well, do you really know in fact whether these aca-
demia nuts ¢ macadamia nuts and their predictions would actual-
ly be borne out? We need to ask, is there any actual evidence that
all these dire consequences would in fact ensue?

I"n afraid the answer is yes, for basically the reasons 1 have
given. If you look at the experience in Australia where they’ve had
comparable worth now for approximately 12 years—they call it
equal pay for work of equal value, but it boils down to essentially
the sarne sort of thing—what has happened in Australia, at least
for the period that the two Australian economists studied it, was
that the relative rate of growth of employment for women was cut
by a third. In other words, the rate of growth of employment for
women relative to that of men was cut by a third, from roughly 4.3
percentare points down to something like 3 percentage points a
year in excess of men. That’s not a trivial effect of the comparable
worth policy. That's the effect as of 1977. If it were studied from
1977 to 1984, as it hasn’t yet been, then it might very well prove to
have had a greater effect over the longer period of time. I don’t
think that's something that one can afford to ignore.

The second effect of comparable worth in Australia was to put
approximately a half of a full percent, that is 0.05 of a percentage
point, onto the existing unemployment rate for women in Austra-
lia.

I want to emphasize that these are, other things being equal ef-
fects, meaning that abstracting from just the normal trends and
cycles in the cinployment and unemployment rates of women, what
comparable worth does is to aggravate on the one hand the unen:-
ployment effect and. on the other hand, to modify or attentuate the
growth of ‘employment. In the absence of comparable worth in Aus-
trahia, the graph of women's employment growth would have been
higher and the graph of women's unemployment rates would have
been lower.

Now if comparable worth is so bad—and I do think it's so bad for
the reasons 've indicated and discuss at somewhat greater length
in my prepared statement-—I think it's incumbent upon me to say
a little something about ~iternatives.

No. 1, T think the old-time religion, the old ideas if you like, of
title VIT and other kinds of conventional anti-discrimination meas-
ures are worth looking at. The fact that they are not now enforced
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may mean that it might be a good idea to get different enforcers,
but it doesn’t mean that if they are enforced those laws can’t work.
In particular, the essential difference between comparable worth
and title VII sorts of remedies it seems to me is the following:
What comparable worth does is make it more expensive for em-
ployers to employ low wage predominantly female labor with [ -
think predictable consequences. What title VII does is to make it
more expensive for employers to treat identical men and women
differently and provided a tit! VII remedy is pursued, employers
are therefore finding that it becomes more costly for them to ex-
clude women from higher wage jobs, to pay men and women doing
the same jobs.differently. Wages rise for both reasons. Women get
paid more for doing the same job and, second, they also can mi-
grate if they are qualified from low paying jobs to high paying jobs.
There’s a third indirect consequence because as women leave low
paying jobs for high naying jobs, the supply of labor for low paymg
jobs is reduced and provided wages adjust to that scarcity wages in
the low paying jobs are going to rise too as a consequence of con-
ventional title Vil type remedies.
Now I said provided, and that goes back to what I said at the
beginning; namely, people feel or huve said with striking regularity
that they think that pay in low paying predominantly female jobs
is artificiallv depressed, and when they say that, some of them may
mean it's artificially depressed because of discrimination. but it
strikes rie that they may also be saying that may be a wedge that
the artiticially depressing of wages in some of those low wage jobs
may be due to something quite different from discrimination;
" namely, to what I would call cartelization or monopsonization of
the labor market, a situation where employers far from competing
.with each other for labor and find they don’t do very much compet-
§ ing because there’s a large oversupply, in fact, instead, conspire
and collude together to keep wages down in a formal wage fixing
agreement which in principle is very little different from the sort
of price fixing agreement that producers often collude to work out.
Now there has been some testimony in prior hearings that there
may in fact be various kinds of collusive employer wage fixing
agreements and those agreements, if they do exist and if there has
been that sort of collusion, monopsony—if those agreements exist,
then what they are doing is quite clearly to hold wages down and
prevent them from adjusting.-That, in turn, may help account for
the stories that one hears about widespread shortages in various
jobs and yet wages don’t go up in those low paid, predominantly
female jobs where there are such shortages. 1
So I guess the conclusion I come up with is that title VII and per-
haps also very different remedies that nobody has really tested o
though f very much may be far preferable to comparable worth,
And tne intested remedy that I will simply conclude on is more.
effective nforcement and possibly an amendment to the antitrust
laws to prevent the sort of collusive employer wage fixing that, if it
exists, can clearly have an artificially depressing eftect on the
wages of women,
[The prepared statement of Mr. Killingsworth follows |
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Prerarep STATEMENT OF Magrk R. KILLINGSWORTH

In my testimony today I want to focus on the following points:

s "Comparable worth" is conceptually flawed. It embodies a
fundamental misunderstanding of how real world labor markets
operate and how employer discrimination harms women. Even i{f
employers were completely gender-blind, there is no reason to
expect eithar (i) that "comparable" jobs would pecessarily receive
the same pay, or (ii) that non-'"comparable” ‘jobs would necessarily
receive different pay. Indeed, "comparable worth" may well serve
to justify and protect pay differentials between jobs that are a
consequence of employer discrimination.

* Requiring equal pay for jobs of "comparable worth" will make the.
economic lot of many women worse, not better. Gfomparable worth
will raise women's unemployment rates, reduce the rate.at which
women are entering predominantly male jobs, and reduce employment
in predominantly female jobs.

» Although it would be a serious mistake to adopt comparable worth
legislation, it would be an aeven more serious mistake to ignore
what {ts proponents are saying: thst pay in female-dominated jobs
is artificially and unjustly low. The real question is5 how to
tackle this problem, not whaether it exists,. Conventional
antidiscrimination measures (e.g., Titles VI1 and IX of the Civil
Rights Act) can raise pay in predominantly female jobs without
giving rise to the adverse side-effects that would occur under 1 -
comparable worth policy. Serious thought should also he given to
an unconventional antidiscrimination measure that may have great
potential: vigorous enforcement and, if necessary, amendment of
the antitrust laws to attack employment cartels that seriously
disadvantage women workers. :

1. Conceptual Flaws in the Concept of Comparable Worth

According o .the comparable worth doctrine, two jobs are said to be "of
comparable worth” {f they are comparable in terms of skill (e.g., education and
training requirements), effort, responsibility and wor_king conditions. For
axample, if one must acquire more training in order to perform job A than job B,
or LF one experiences less pleasant working conditions while doing job A than
job B, then job A might be said to "cost" ‘more and thercfore to be “worth" more
than, job B. How would this definition of comparable worth he made cperational?

he answer, according to almost all proponents of comparable worth who have

adopted this defimition, 1is te use job evaluations that award points to
differont isbs on the basis of characteristics (sometimes tcalled "compensable
factors') such as education and training tequirements, working conditions and
the like. A Job's composite point score measuras its worth”; jobs with the
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same composite point score are "of comparable worth."

There nas been rather little uUiscussfon of the nuts and bolts of how
comparabls 1orth would be implemented. However, there does Sseem to be agreement
on two wain points., First, comparable worth would be required of and applied to
individual employers; no attempt would be made to engage in wage-satting on a
uniform, economy-wide basis. Sc¢ond, encorcement would focus on cases in ;hich
an employer pays lower wages to a predominantly femgle job than to a
predominantly wmale job judged to be comparable, and would consist of requiring
an incr&asu in pay for the predominantly female job.!

With these definitional preliminaries out of the way, I now consider
conceptual problems in the concept of copparable worth. In my.vicw, comparable
worth suffers from three basic conceptual flaws. First, the fundamental premise
of comparable worth -+ thst jobs of comparable worth would, or should, receive
the same pay if employers were gender-neutral =- {s unfounded. A second fallacy
is closely related to the first: although many employers are manifestly not
gender-neutral, and altﬁ;ugh employer discrimination does indeed distort the way
in which labor market supplies and demands determine wages for different jobs,
the proponents of comparable worth are wrong in thinking that the solution to

such problems is to set wages for different jobs without reference to the

. operation of supply and demand. Third, to an appreciable extent, the

concentration of women workers in low wage jobs -- the central problem that
comparable worth seeks to address -- may be attributable to factors other than
employer discrimination.

' Yarious details are left unspecified. 'or example, suppose two jobs are paid
different wages and are Judged to bLe of comparable worth, but females
constitute the same percentage of the incumbents in each job: would

comparable worth require a rise in pay for the Job with the lower wagae?
likewise, if Job A has a grester proportion of minority workers and a smaller
proportion of female workers than does job B, and if job A is found to be
~omparable to but lower-paid than job B, would comparable worth require a
c1se in pay for job A? Finally, if & and P are judged comparable but both
pay and the propertion female are lower in & than in B, would comparable
wor-h require a rise in pay for job AY




ERI!

Aruitoxt provided by Eic:

91

A. Does the C.....al Premise

f Comparable Worth Hake Senne?

The basic conceptual flaw in comparable worth is its central premise: that
jobs of "comparable worth' would (cr should) receive the same wage. In general,
that would not (or should not) occur even if &ll employers were gender«blind.

The basic reason for this is simple. Ina‘viduals' tastes and preferences
differ; "comparability" is in the eye of the'.beholder. Suppose that a given
individual considers jobs A and 8 to be J mparable ({.e., would have no
pvreference for one over the other if they both paid the same wage . Is there
ANy reason to suppose that all other individuags would feel just the same way?
Would it be at all surprising if, at given wag‘s. some individuals preferred A
to B while, at the same time, other persons p:Xferred B to A? Obviously not.
Thus, even if the two jobs are "comparable" according to a formal job ev&luation
scheme, there {s no reason to suppose that al}] \individuals will in fact wview

.

them as "comparable.” There {s likewise no 1easof} Lo suppose that supplies and

demands for the twe Jjobs would be equal if the two jobs paid the same wage
Hence, there is no re656; to suppose that jobs that| are "comparable" in tha eyes
of a given indiviaual or job-evaluation firm would‘in fact pay the same wage =~
even in o gender-neutral lsﬂor market.

To see this point in conc;ete terms, consider the folI6ﬁing) egxample,
provided by Sharon Smith? (see Gold, 1983, pp. 43-4): an employer a;ks us to
evaluate the comparability of the jobs of Spanish-English t. .lator and French-
English translator. A priori, it would seem difflculk to argue that either of
these two jnbs requires more skill, effort or responsiblility chan the other; and
it would be surprising if, at a given firm, the workimg conditions for the .wo

jobs were appreciably different. Presumsbly, then, mos} job-evaluation schemes

would rate the two jobs s« comparable. [f so, comparakle worth would require

! A lahor economst, author of Equal Pay fn the Eypl}é Sdctor: Fact or Fantasy

ffrinerton, N, J.: Industrial Relations Section, 'Frinteton University,
17/7), now empleyed at the Federal Reserve Bank of New York.
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'

the employer to pay the same wage to persons in each of;the two jobs.

Would such a requirement make sense? Perhaps; Lut now suppose we learn
that the employer in question is located in Miami. Would it be teasonable to
expect that, in the absence of such a requirement, Spanish-English translator;
in Miami would get the same pay as French-English translators in Miami, even if
the employer were entirely gender-blind? Almost certainly not. Would it even
ba possible to predict waich job would receive thé higher wage? Again,;é}masc
certainly not. True, one would expect that, in Miami, the supply Ef—qvuTi}ied
Spanish-tnglish translators would be greater than the supply of qualified
French-English translators. Other things being equal, that would mean that the
latter job would pay more than the former. However, Miami's demand for Spanish-
English translators might well be greater thAn its demand for Frunch-Enélish
translators. Other things being equal, that would mean that the latter job
would pay less than the foraer. . .

To put the point somewhat differently, suppose that, %y the moment, the

“rench-English tranclator job is paid less than the Span/ﬁ{ English Lranslator
job and that the proportion female in the former excegds the proportion female
in the latter. If the firm were required to reducg”éay in the "male" Spanish-
English tcanslator job to the level it pays pefsons in the "female" French-
English translat_r job, it would begin to haug.difficulty attracting applicants
for (or retaining employees in) the formifﬁl If the firm were required to raisae
pay in the "female" French-English tragﬁiator job te equal the level prevailing
for the better-paid "male" Spanish-tnglish translator job, it would have little
trouble attracting applicants for (or vetaining incumbents i) that Jjob.
However, it would also expefieqqé an increase in lahor costs. A; noted in
Section 2 below, that will Lend.zo reduce the firm's ability to cmploy not only
French-English translators, but Spanish-English translators as well.

i want to umphaéize that this certainly does not mean that determination of

wagns by market supplies and demands 1s inherently "just,” "equitable,”

e
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"desirables” atc. In particular, market. demands may be affected by
) discrimination, employer wage-fixing agreements and the like.’ The point is not
that the determination of wages by market supplies and demands should be
regarded as sacred, but rather that one ignores the fact of wage determination

3

by supply and demand at one's peril.

In sum, even when employers are gender-blind, wages are determined by
market supplies and demands rather than by "worth” -- which may haji}:éifle or
nothing to do with wage determination.* The reason iy that §upplies and deman@s
summarize the tastes and preferences of all individuals, whercas "job worth"
merely indicates the tastes and preferences of one individual or of a single
entity (e.g., a jnb-evaluation firm). Even if you and I can agree that two jobs
ate "comparable," does that necessarily mean that everyone else in the economy
will too? If not, there is no reason to expect that they would pay the same
wage, even il all employers are entirely gender-neutral

Similarly, there is no reason to believe that non-"comparable" jobs would
necessavily receive giiéggggg wages. For example, police work is generally
regarded as ar&uous and dangerous, and it would hardly be surprising 1if, in
recognition of this, a job evaluation were to awatrd more job evaluation points
to police work than to clerical work. Under a comparable worth standard, then,
polica work might well be entitled to a higher rﬁtu of pay than many kinds of

clerical weork., But would such a pay differential really be necessary? If

enough individuals think of police work as exciting and regard clerical work as

' Likewise, market supplies may be affected by collective bargaining,
discrimination in the school system, etc. !
A difficulty with the translators example is that one must assume that the
two jobs would in fact be found comparable. Although plausible, this
assumption is still only an assumption. However, the real world provides
astrations of the same point. For vxample, Gold (1983, pp. 68-9) reports
results of 4 1976 job evaluation undertaken for the State of Washington,
job of Park Ranger received 181 evaluation points, whereas the job of
Hoa..moker 1 recefved 182 evaluation points. But would these two supposcdly
"comparable” lobs necessarily receive the same pay, even if gender wera
altogether irrelevant to employer behavior?

-
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dull, it would be ;?ssible to £i11 all police jobs without paying any wage
premium at all. In ;pch a case, compurable worth would serve to justify and
protact the practice of: paying premium wages to police work == a job still held
mostly by men -- despitg the absence of a mar:at Jjustification for such a
differential.®

I also wvant to stress that the conceptual ‘law in

Having said this much,

comparable worth has nothing to do with the alleged ease or difficulty of

compating apples and oranges (which, for roasons best known to themselves, both
proponents and opponents of comparable worth have pondered at great length). On
the one hand, we compare apples and oranges, and tree-trimmer Jobs and nursing
/jobs. all the time using the measuring=rod of money. On the other hand, the
{dea that a nutritional evaluation of nﬁplas and oranges or a Job evaluation of
tree-trimming and nursing will have anything uaefﬁi to say about the Lehavior of
a properly functioning market -=- for fruit or for labor -- is sadly mistaken.
would anyone seriously expect that apples and oranges would sell for the
. Ly
sama price evan if tha} did indeed have the sasme nutritional, caloric, ate.

content? This question {is not entirely rhetorical. At rvecent learings on

comparable worth (Committee on Post Office and Civil Service, 1983, p. 69),

Nancy D. Perlman, Chair, National Committee on Fay Equlty, argued the apples-

' In this connection, the comments by Thomas R. Donahue, Secretary-Treasurer of
the American Federation of Labor and Congress of Industrial Organizations, at
recent hearings on comparable worth (Committee on Post Office and Civil
Service, 1983, p. 184) are worth underlining: 'We in the labor movement have
long had an often bitter experience with Jjob evaluation. We know that
typically such evaluations have biasing factors butlt inj we know that the
standard Job evaluation schomes were created not in the interast of serving
some abstract justice, surely not in the interest of the workers, but to
justify the pay practices of the employers." Donahue -- whose organization
has endorsed the general principle of comparable worth «- went on to add
that, "at tho same time, experience shows too, that where both management and
labor agree on using job evaluation, the product will be less biased and may
be of real value to tha parties and consequently to the employees involved."
All in all, this i{s a lass than ringing endorsement of job evaluation.
Moreover, the assertion that collective bargaining may lead to "less biased”
job ecvalunations will hardly reassure those workers who are not covered by
collective bargaining agroemenis =-- who constitute ahout 80 percent of the
total U, §. work fovce.
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and-oranges que-tion as follows:

It {5 true that any particular apple may not be equal . to any
particular orange...But there are general characteristics of fruit
such as the number of calories, the vitamin and mineral content which’
make {t possible to compare specific apples with specific oranges. In
some of these ways, nutritional value for exampls, the apples and
oranges may be equivalent. In the same way, dissimilar jobs may not
be identical but may be comprised of tasks and chardacteristics. that
are equivalent or comparable. Job evaluation systems analyze jobs in-
terms of prerequisites, tasks and responsibilities in order to
determine wages. The comparable worth issue emphasiza(s] the need to
design Job evaluation systems that are free trom sex bias. Systems,
if you will, that will pay the orange and the apple equally for giving
us the same amount of energy. Systems which will no% pay the orange
less than the apple because it is not red. .

It i{s impossible to be certain, but it seems likely that orange-growers would
hav; difficulty persuading Congress to peg orange prices at a level eéual to
apple prices even if the two fruits were found to have same nutritional,
caloric, etc., content, The case for comparable worth is equally specious. In
‘both examples, the fallacy is the same. Unless all consumers regard apples and
oranges as comparable, there is simply no reasin to expact that bogh fruits
woulJ fetch the same price, even i{f all consumers wera colbr-blind. Likewise,
unless all workers regard treedtrimming and nufsing as comparable, there is no
basis for supposing that both jobs would pay the same wage, even if all
employers were gender-blind. Unless all individuals have identical tAsce; and
preferences among jobs, the notion that assessments of  the "comparability" of
jobs provide useful information about pay is simply erroneous.’ When tastes are
heterogeneous, jobs not only do not have any intrinsic absolute "worth'"; they do

not even have any intrinsic relative "worth.”

* The skeptic may ask: If the usefulness of job evaluations is limited or
nonexistent, why do firms undertake them? One answer is that such
evaluations at least provide a starting point for use in sett.ing wages, even
if one might later on want to depart from the wage rates implied by the

.evaluations in order to respond to shortages or oversupplians of applicants
for diffsrent jobs. Indeed, some job evaluations attempt to add a “market
faccor" to the evaluation-points awarded for skill, effort, rosponsibility,
etc. This is simply an attempt to guess at the shortages or surpluses that
would develop i{f wages were set only on the basis of skill, effort,
responsibility and working condit{ons -- and to adjust wages accordingly.
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B. Can the Market Be Ignored?

As just noted, thare is no reason why the operation of supplies and demands

In a completely gender-neutral labor market would nacessarily generate ajther
equal pay for jobs of comparable worth or different pay for jobs of different
"Qorth." To many advocates of comparable wor.n, however, this is all quite
beside the point. Isn't {t true, they ask, that many employers in the real
world labor markef are manifestly not gender-neutral; and isn't it true that
employer discrimination distorts the way in which supplies and demands in the
real world labor market determine wages for different jobs?

The answer to these questions {s an unequivocal yes. But the conclusion
that comparable worth advocates draw from these premises -- that the solution to
such problems is to devise a standard for wage determination that is independent
of tho operation of supply and demand -- is unambiguously erroneous. Inleed,

t
this conclusion betrays a fundamental misunderstanding of how the real world

labor market operates and how employer discrimination harms women.

*

To the oconomist.' gender discrimination by an employer amounts to an
employer preference for having a man rather tharn an equally qualified woman in
any given high wage job. In a situation of this kind, employers act as (f men
produced not only actual output -- steel, legal services, tree-trimming -- but

also an intangible that may be calledr "maleness.' Relative to a

nondiscriminator environment, discriminatory employers' demands for men for
y p

[
high wage iobs are higher and their demands for women for §uch jobé are lower.

Some women will therefore tend to be excluded (rom high w;ge jobs; moreover,
those women who are (still) able to get work {n such jobs will earn less than
equally qualifiad men (because women in such jobs are rewarded only for the
output they produce, whereas men are rewarded not only for their contribution to
output but alse for being men). Thus, employer discrimination leads to unequal

pay for rqual work and to exclusion from (cr reduced access to) high wuge jobs.

Finally -- and of central concern to the advocates of comparable worth -- these

1) ,
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aspects of employer discrimination have further, indirect, consequences: faced
with fewar opportuhitins for work at high wages, many women crowd into low wage
jobs. The result is a greater concentration of women in low wage jobs, and a
wider gap between high and low wage jobs, than would exist in the absence of
such discrimination.

Thus, comparable worth advocates are quite right to reject the arguments of
discriminatory employers who try to justify their existing wage levals by

appealing to ‘“market realitiaes.”

However, comparable worth advocdtes are
enti;ely wrong in thinking that e economic lot of women can be improved merely
by attacking one of the sympt. & of employer discrimination -- the artificially
widened gap between high and low wage jobs «- while 1envihg employers free to
exclude wWomen from high wage jobs. . r

To see why, suppose that literally all of the difference in pay between
high and low wage Jobs is the indirect result of employer discrimination (even
though, as noted already, this is quite unlikely to be the case). Even in this
setting, fixing wages ';ithout raference to the functioning of supplies and
demands in the labor market, as comparable worth would do, would be a grave
error. In a sense, the problem with labor markets in which employer demands are
affected by discrimination is not that such markets do not functiPn. but rather
that they function ;11 too well. [Imposing- comparable worth on discriminatory .

employers will not end their exclusionary practices; it will simply cause

exclusion to pop up in different guises. Merely reqqiring'ﬂdiscriminatory

aqual access to high wage Jobs to equally qualified men and women, will simply
reduce cmployment opportunities in low wage jobs without increasing employment
opportunities elsewhere. As explained in Section 2, this will make the economic
lot of many women (in low and high wage jobs) worse, not better.

C  ia Employer Dibcrimination the Whole Story?

The cenrral problem that motivates many comparable worth advocates is that
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.

women have been and remain heavily concentrated in a relativaly small number of
low wage jobs. Many Eomparublu wértﬂ advocatas appear to want to make employers
bear the full burden of addressing this problem. Howaver, .employur
discrimination is not the only reason {though it is certainly a very important
reason) why low wage jobs are usually ﬁredominantly female and vice versa.

The National Academy of Sciences/National Research Council Report on
comparable worth (Treiman and Hartmann, eds., 1981, p. 53) =- whiéh, it should

be noted, endorsed the general concept -- provides an admirable summary of many
!

of the reasons why women may be overrapresented in low wage jobs:

First, women may be socialized to believe that some types of Jobs are
appropriate and that others are inappropriate for women; socialization
may be so effective that for some women that it never even occurs to
them to consider other types of jobs. Second, women may have pursued
courses of study they thought particularly appropriate to women and in
consequence may not have the education or training that would suit
them for other available Jobs. Third, women may lack information
about other available jobs, their pay rates, working conditions and
access to them. Fourth, women may be aware of - alternatives, but
because of actual or expected family obligations may structure their
labor force participation in particular ways [that reduce their
sarnings possibilities]. For example, they may be unwilling to {nvest
a great deal of time, effort or money in preparing for jobs because
they do not exXpect to remain in the labor force after marriage Or
after childbearing... Fifth, women may be aware of alternative types
of jobs but balieve them to be unavailable or unpledsant because of
discrimination; their labor market preparation and behavior may be
affected in many ways by this perception: the course of study they
take; the time, money, and effort Invested {n training; theit
willingness to accept promotion, etc. '

For example, Polachek (1978) investigated the college majors of young men
and women. As one might expect, his data showed considerable gender differences
In college majors: business and engineering, among the young men; education,

home economics and medically related firlds such as nursing, among the young

“" women. What ls striking and rather unexpected is that these differences persist

even after sta: - cal adjustment for such factors as Scholastic Aptitute Test
(SAT) verbal and mathematical scores and a set of attitudinal variables
fmeavuring, c¢.g , individuals' assessments of the lifetime importance, to them,
of steady work, money and friends). That is, young men and young women tend to

choose different college majors, even when other things (abllities and

\
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attitudes) are the same.
Similarly, in analyzing a large travel and insurance -rivic:  -ompany, John
Abowd (Graduate School of Business, University of -ev) and 1 found

substantial male-female differences in the nature of the work ex,erience that

these employees possessed at hire (Abowd and Killingsworth, 1983). For examplatf‘"\

among employees with no more than a high school education, 39 percent of the men
but only 25.7 percent of the women had rrior experience in managerial,
professional, technical or sales occupations (analogous figures for'male and
female employees with some college education are 56.3 percent and 29.9 percent,
respectively). Likewise, among employees with no more than a high ischool
education, 60.6 percent of the women but only. 19.5 percent of the men had prior
experience in clerical jobs (the figures are 46.3 and 21.6 percent,
respectively, for female and male employess with some college education)}.

I"f factors such as thuse are important detarminants of one's current

occupation and earnings, one would expect that male-female differences in such

factors would explain an important fraction of the overall male-female pay gap.
As David Bloom (Department of Economics, Harvard University) and I have noted
(Bloom and Killingsworth, 1982), many empirical analyses of the pay gap suffer
from potentfally important methodological problems. This caveat ’
notwithstanding, {t 'would be fair to say that such analyses provide credible
evidence that as much as half (or even more) of the pay gap batween men and
w;men can be attributed to factors other than discrim;nation by the firms that
currently employ them, including such things as the level and type of
educat ional attuknment; the total amount, occupational characteristics of and

discontinufities in prior work experience; etc. For example, Abowd and I found

that Jactbrs such as these, rather than c¢mployer discrimination, were

responsible for a male-female difference in pay of about $60 per week at the
company we were analyzing (Abowd and Killingsworth, 1983, esp. p. 390).

I want to emphasize that these remsrks should in no sense be interpreted as

.-\'\
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an attempt to "blame the victim," and that discussion of gender differences in

"choice" of college major, work career, etc., need not (and in this case does

not) entail the assumption that such "choice" is "fres." As all economists

realize, the essence of choice is constraints, including constraints that
individual decisionmakevs . may bear quite unwillingly. For example,
socialization within the _éami!y, rather than any inherent gender-related
attitudinal difference, may expla/. most or ull gender-related diffatanceslin
career choices. Likedise; discrimination in the educationpl system -- from
grade school to graduate school -- rather than innate preferences of women may
account for most or all gender-related differences in both the levecl and type of
educational attainment.

Finally, it should be noted ﬁ%at, whether free or not, women's "choices”
simbly do not account for literally all of the male-female pay gap, even if they
do account for a substantial portion ‘thereof. For example, at the company we
analyzed, Abowd and 1 found that although "choicesT (in the sense just given)
accountéd for about 560';f the total msle-remale weekly pay gap, there remained
a difference in pay of about $240 per week between men and women who were the
ssme in terms of the factors considered in our anﬂ!yses‘ These factors included
age, years of company service, educational attainment, years elapsed since
completion of educaéion, total work experience, years elapsed since start of
first job ever held, number of previous Jobs held, duration of prior jobs held,
military service, discontinuity of work history, and the. amount, timing and
nature (i.e., occupational and industrial category) of ériox'work axperience,
(See Abowd and K{llingsworth, 1983, pp. 389-90.)

In sum, one cannot dispose of the problem of the coacentration of women in
low wage occupations by treating it as the natura} and entirely benign
consequence of “choices." Employer discrimination is indeed an fmportant source
of wage differences between men and women. However, it is equally important to

note that choices made by women, rather than discrimination practiced by the
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fitms currently employing them, are an important source of the pay gap and of
the concentraticu of women in low wage occupations. In forusing exclusively on
the pay practices of employers, comparable worth simply ignores this aspect of
women's economic disadvantage altogether. To the extent -- which in most
ewpirical analyses has been found to pe considerable -- that factors othar than
current employer discrimination are responsible for women's aconomic
disadvantage, comparuble worth 1is entirely misdirected. FEffort devoted to
legislation and enforcement of a comparable worth pay standard is effort
" diverted from legislation and enforcement of other antidiscrimination measures,
both inside the labor market and elsewhere (e.g., in school systems).

As an exampie of the misdirection of comparable worth, it is instructive to
consider some recent remarks of Congresswoman Patricia Schroeder (Committee on
Post Office and Civil Service, 13983, p. 349):

One of my first cases as a lawyer was against a medical school with &

young woman who had two small children, her husband had died and left

her. She wanted to get into medical school and had very high grades.

They said, "No, yoir should stay home and take care of the children."

She said, "That i{s an option I don't happen t.- have. The question is

whether I take care of them at a doctor's srofessfon or whether I

continue on at & nurses' ‘level,” which was the education that she had

at the ime. The question {s, How do you raise the pay of the nurses'

profession so that it {s fair and so that people don't have to get

through thbse kinds of considerations? I guess that is [one] of the

real challenger-

Congresswoman Schroeder has drawn precisely the wrong conclusion from this
experience. The real problem is to remove the artificial barriers and
constraints that iphibit women such as her client, not how to implement a4
distinctly second-best strategy that entails vacit acceptance of such barriers.

Of course, if raising pay in jobs that women now hold (instead of breaking
down barriers to entry into higher-paid occupations) would in fact produce
substantial economic bencfits for women, then the conceptual objections to
comparable worth that have been noted in this section might well go by the

board. (nfortunately, as I now explain, comparable worth will also inflict real

economic harm on substantial numbers of women.

107
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2. Adverse Economic Effects of Comparable Worth

In this section, I discuss both what economic_analysis predicts and what
empirical studies vave found regarding the economic consequances of comparable
worth. This discussion may be summarized as follows: the available empirical
.vidence strongly confirms the predictioné‘ of economic analysis. Although
introducing comparable worth will certainly ri.ise wages in predominantly female
jobs, it will also reduce employment and raise unemployment rates for women. At

best, comparable worth will prove a decidedly mixed blessing.

A. Economic Effects of Comparable Worth: Economic AnAIYsis
T To analyze the likely economic effacts of comparable worth (including, in
particulag, its impact on labor market opportunities for women), I have
construé{S% a formal general eauilibrium model of labor market supplies and
demands for two different jobs: & high wage job, "B," and a low wag~ Job, "A."
1 have explicitly assumed that employers discriminate in favor\ of men, in ‘the -
sense that they would be willing to pay meg doing job B more than they would pay
wouen. In consequencu.';omen tend to be underrepresented in the high wage Job,
B, and overrepresented in the low wage job, A, relative to what would be
observaed if employers were nondiscriminatory ("gender-blind"). Both jobs have
comparable requirements in terms of skill, effort and responsibility, and both
have comparable working conditions. Datails of the_modal'and further discussion
may be found in a paper (Killingswor:h‘ 1983) that 1 prepared for a National
Academy of Sciences/National Research| Council seminar on comparable worth
research; what follows is a brief but, I.hope' reasonably comprahensive summary.
1f comparable worth were applied t$ a labor market of this kind, employers
would be required to raisa pay in :hJ low paid, predominuntly female job, A.
The bencfits of increasing the wage for job A are obvious: the A wage will rise

both in absolute terms and, of perhaps equal significance, relative to wages (of

v
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both men and women)’ in the high wage job, B. In other words, not only will the
comparable worth policy raise wages in low wage jobs; it will also narrow the
pay g;p between lo; and high wage Jobs. In addition to these beneflits,
ﬁowever, the policy also has costs. Although they are perhaps less obvious than
its benefits, they are no less important.

First consider the consequences of comparable worth in the "short run,"
: q P

i.e,, when the supplie$ of labor to the two jobs are essentially fixed. Since

the A wage rises (because employars are required to pay the same wage to the two

"comparable" Jjobs), firms' demsnds for A workers will fall, leading to
unemploynent for some workers now in job A -- who are disproportionately female.
Second, the increase in the A wage raises labor costs and therefore prices; so
consumers' demand falls. As consumers' demand falls, ‘employers' output will
contract, leading to uecreases in the demand for job B (and, thus, to decreases
in the demands for both male and female workers {n job B).! In turn, the decline

in the demand for job B will lead to unemployment and/or lower wages for both
. . .
men and women initially'in job B. In particular, because employers discriminate
!

in favor of men, the wage of men in job B will fall by lass than the wage of
women in job B, thereby widening thL gender differential in pay within job B.?
Now consider the effects of in¢reasing the wage in job A.in the "long run,"

i.e., allow for the fact that, given sufficient time, supplies of labor to the

' Because employsrs are assumed to discriminate in favor of men in the high
wage job, B, women who succeed in entering job B will be paid less than men
in job B, i.e., there will be unequal pay for equal work as well as unequal
accass to different kinds of work. Thus, there are really two "job B wages"
<« one for men, and one for women -- rather than one. .
This decreass in demand for workers to fill job B will be offset by an
{ncrease in the demand for such workers, to the cxtent that it is possible to
substitute the wark done by persons in job B for the work done by persons in
job A. In the nature of the casa, however, the scope for such substitution
{s likely to be rather small; for example, it {s probably somewhat difficult
to substitute the work done by tree-trimmers for the work done by nurses.

In intuitive terms, this is because the comparable worth policy forces an
increase in the A wage, so that the portion of the discrimination against
women that used to show up as a reduced A wage will now show up as a wider
malu-female differential within job B.

mnty
J &




104

two jobs will adjust to the changed wages prevailins for those jobs. As ;n the
short run case, the comparable worth 'pollcy will raise the A wage both
absolutely and relative to the B wage (of men or women).. :However, in the long
run as in the short run, {t will also have séveral adverse side-effocts.

First, as in the short run case, firms' demands for workers for job A will
fall as the A wage rises. This will reduce cmgloyment of werkers in job A,
leading to unemployment for some individuals who would -otheswise be. in Job A.
(Since women are overrepresented in job A, this unemployment will Pit women Toa
harder than men.) Se¢ond, the increase in the A wage relative to the wage for

both men and'women in job B attracts workers towards job A and away from Jjob

B.'* This reduces employment of both men and women in job B. 1In the absence of

any restraint on the A wage, this increase in the supply of labor tn job A would
drive ;he A wage bhack to its original level., However, the comparable worth
polic# prevents the A wage from falling; instead, the increased supply to job A
furns into more unemployment. Finally, since total employment in job A declines
and emplovment of both ;;n and women in job B .lso declines, production drops.
Tge drop in production leads to an increase in the price level,

One implicati&h of this analysis is worth emphasizing, s&ince {t rins
completely contrary to the notion, popular among some comparugle worth {
advocates, that comparéble worth will encourage men to enter predominantly
female johs by raising payp in such jobs. At best, this is a half-truth., To be
sure, comparable worth will increase the number of men who want to work in

female jobs (here, "job A"). But the wage increase that attracts men to such

jobs will also reduce employment opportunities in such jobs, thereby reducing

employment (of wen, and of women) in such jobs. You can lead a horse to water,

but what can you do {f the well has -gone dry?

That is, some workers now in job B will try to swi.ch to job A, and some
individuals now choosing a career will drop any plans they might have made to
train for job B and will seek training for and employment in job A instead.

O
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B. Economic Effects of Comparable Worth: Empirical Evidence

Are these predictions about the effects of comparable worth policies
supported by empirical evidence? The U. g. has not implemented comparable worth
to any considerabla extent, but Australia's experience with its policy
enforcing "equal pa) for work of equal value" is illuminating. Under t
poliss, which bagan in 1972, Australia's federal and stcte wage tribunals hava
sat the same rate of pay (regardless of the gender of the majority of
incumbents) for all jobs/judged to be comparanle }n terms of skill, effort,
responsibility and working conditions. The tribunals fix ﬁn_im_\m rates (not
actual levels) of pay and have considerable latitude in determining whether
different jobs are in f;ct ;omparable JCregory and Duncan, 1981, p. 408), These
potential loopholes notwithstanding, Australia’s cogparable worth policy had a
substantial effect on the aggregate female/male ~arnings ratfo: that ratio (for
fulltime nonmanagerial—adult workers in the private sector) rose fro; ,607 in
1971 to “766 in 1977 (Gregory and Duncan, 1981, p. 409). Given the.gradual pace
at which most social chéﬁge typically occurs, a reduction of the pay gap of this
magnitude in so short a time {s truly remarkable.

For purposes of the present discussion, however, the most interesting
aspect of Australia’s experience is that the policy's side-effects appear to
have been generally adverse, as implied by the above®analysis. Gregory and
Duncan (1981, p. 418) found that increases in women's wages attributable to the
comparable worth policy reduced the rate of growtﬁ of female employm;nt (below
the rate that would otherwise have prevailed), relative to the rate of growth‘of
men's Qmplnyment, in (1) manufacturing, (ii) services and (111} ogeral}'(i.e:!
in all industries combined). The comparable worth policy had a negligible
effect on the relative employment growth rate of women only in the public
authority and community services sector.

For the Australian economy as a whole, the Gregory-Duncan results {mply

that, as of 1977, the cumulative effects of comparable worth served to raduce
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women's ralatlvq\pmployment growth by about 1.3 percentage points per year, on

T,

averagae and other tﬁiﬁﬁh‘ being equal. Now, the actual annual ralative

employment growth rate for women during 1972-7 was about 3.0 percentage points
(that is, the annual rate of employment growth ‘or women exceaded that for men

by about 3.0 percentage points). Thus, the rewuction attributable to comp2rable

vorth was about }.3/4.3 = 0,30. In other words, Australia's comparaple worth
policy reduced the rate of growth of women's employment, relative to that of
men, by almost one-third.'! Horeover, these figures may understate the actual : .
effect of comparable worth, because among the things Gregory and Duncan
controlled for in deriving thair results was the male unemployment rate (which,
as indicated above, may also be affected by comparable worth policies).

Gregory and Duncan also analyzed the impuct of the policy on the femala
unemployment rate.  Again, their results indicate that comparable worth
adversely afﬁacted labor market opportunities for women. For example, thay
report.(198l, p. 425) that, according to their results, the cumulative impact as
nf 1973-4 of the wage f:ibunals' actions regarding relative wages of women was
an increase in the female unemployment rate of 10 percent. Since the actual
female unemployment rate in August 1974 was 3.5 peLcent, this means that in the
absence of the wage tribunals' actions the female unemployment rate would have
been between three- and four-tanths of a percentage point lower, i.;.. wou ld
-have been about 3.1 or 3.2 percent.

In sum, the Gregory-Duncan study indicates that Australia's "equal pay for
work of equal value" policy adversely affected both the rate of relative
employment growth for women and the female unemployment rate, The . Australian
experience does not nec;ssarily provide an exact forecast of the consequences of

introducing comparable worth in the U. §. However, it should certainly give

'} yithout implying that he necessarily shares the opinicns axpressed in this
testimony, | would like to thank Gregory for a most helpful discussion of the
findings and implications of the Gregory-Duncan study.

|
-

!
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pause to anyone who imagines that comparable worth will lead to an unambiguous
improvement in the economic status of American women.

Unfortunately, proponents of comparable worth in the U. S. are seither
unawara of the Aus:raLiah experience or, worse yet, have drawn inferencis from
the Gregory-Duncan reéults that are precisely the opposite of the ones that are
in fact warranted, For example, the Nat fonal Academy of Scienc;s/National
Resaarch Council report on comparable worth (Treiman and Hartmam, 2ds., p. 67,
n. 10) interprets the Gregory-Duncan findings this way:

Gregory and Duncan {1981) investigated the relavance of labor market
segmentation theory to Australia's recent efforts to increase the
wages of occupations filled mainly by women. They suggest that the
wage increases did not negatively affect the number of women employed,
in part because many employers of women were sufficiently insulated
from competitive market forces to absorb the higher costs.

Similarly, "Eleanor Holmes Norton, former chair of the Equal  Employment
Opportunity Commission, recently testified as follows (Committee on Post Office

and Civil Service, 1983, p. 44; emphasis added):

During a S-year period beginning in 1969, Australia removed explicit
differentials for pay based on sex. Using a combination of first
equal pay and then comparable pay principles, Australia reduced the
pay gap between full-time male and female workers from 58 percent to
77 percent.

There are differences between wage setting in the U. S. and Australia,
incliding wage minimums for all occupations in Australia. But
precisely because the Australian action affected the entire economy,
wit should be studied to see why dislocation and other disruptive

economic changes rakulerly—ifedicted when this subject is discussed
hers, did not occur there.

What accounts for the remarkable discrepsncy between the actual findings in
th Qregory-Duncan research and the conclusions tha: guch u. s. observe;s have
drawn from that research? Part of the answer is that Gregory and his colleagues
(Gregory, 1980; Gregory and Duncan, 1981, Gregory, McMahan and Whittingham,
1983) have dascribed their work in terms that, quite unintentionally, have
seriously misled many of their readers. For example, in discussing his work
befors the Equal. Employment Opportunity Commission, Gregory (1980, pp. 613-4)

tostified as follows:
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In responsa to such a change in the wages of females, relative to
males, [occurring as a result of Australia's policies,] one would
expact some employment consequences.,.In fact, our history has been,’
sinca 1969, up until the last 12 months at loast, that employment of
females in the market place has cohtinued to grow faster than male
employment . .

Furthermore, we have found that the unemployment of females relative
to males has continued to fall, as it had boen doing right throughout
the sixtiss and seventies,
(For similar statements to this effect, see Gregory and Duncan, 1981, esp. pp.

426-7: and Gregory, McMahan and Whittingham, 1983, esp. pp. 32-3.)

In statements of this kind, 'Gr_gory et al. are referring to simple
'

s

descriptive statjistics on the bfﬁﬁvior of women's (relative) employment levels
or unemployment rates nver time, not to thelr research findings on the other~
things-being-equal impact of Australia's policy of "equal pay for work of equal
value." In other words, in stating that women's relative employment levels did
not fall and that women's relative unemployment rates did not rise after
1mplemcﬁtu:ion of the policy, CGregory simply means :hat.the graph of women's
relative employment was, rising (and’ that the graph of the relative female
unemp loyment rate was falling) over time both before and after Australia's
comparable worth pulicy took effect. However, that is of little or no value for
understanding of whather the policy reduced wqmen's.umployment or raised women's
unemp loyment rates. To address that question, one mist ask whether, in the
absence of the policy, the graph of women's employment over time would have been
higher or more steeply sloped. The answer to that quastion is affirmative. In
other words, the Gregory-Duncan re;ults {mply that Australia's policy reduced
the growth in women's relative employment (and raised the female unemployment
rate) rolative to what would haye been observed in the absence of the policy.

It is worth noting that the Gregory-Duncan results also indicate that
comparable worth had no appreciable effect on women's relative employment growth
in rhe public authority and community service sector., In contrast with the

private sector, the government sector will have little or difficulty == gt least

in the short run -+ in maintaining the demand for {ts “output" at existing
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labor costs, government can (e.g.) simply compe! the rest.of
higher taxes, keeping its real ravenues unchanged. At least
then, declining demand for public sector output (and hence

workers) {s unlikely to be substantial., However, meintainin

lavels despite policy-induced increases {n labor costs. To cover the increased

the economy to pay
in the short run,
for public sector

g comparable worth

in the public sector in the long run will necessarily require either higher

taxes, or a larger deficit, or reductions in other expenditure categories.

In sum, both economi-~ analysis and empirical research suggest that

comparable WOrth will have serious adverse side-effects on women's employpcnt

and unemployment rates. Even in the abs .uce of the conceptual defects noted in

Section 1, t: se practical considerations provide strong -

comparable worth.

arguments against

3. Are There Alternatives to Comparable Wortu?

Rejecting comparable worth certainly does not dispose o

that have motivated many of the proponents of comparable wor

worth is not the answer to these problems, what is?

f the basic issues

th., 1f comparable

In this sect..n, [ first discuss coriventional antidiscrimination measures

aimed at ensu-ing equal pay for equal work and gqual access
of work. To the extent that wages for different Jobs do
changes in labor market supplies and demands, equal-pay

remedies will reduce the artificially widened gap between low

to different kinds
indeed adjust to
and equal-access

and high wage jobs

-- as comparabla worth seeks to do = without any of the adverse side-effects

that comparsble worth would entail.

There romains, however, the possibilitt that in some circumstances wages

for different Jobs will not adjust to ctanges in labor market supplies and

demands. This suggests a second and quite unconventional kind of

antidiscrimination remedy that may have great potential: vigorous enforcement

and, i{f necessary, amendment of the antitrust laws to attac

" tha; seriously disadvantage women workers.

EMC 17-237 0 - 84 = 8
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A. Equal-Pay and Equal-Access Remedies

The essential difference between comparable worth and conventional
antidiscrim{nation measures is very simple. Conventional antidiscrimination
measures make it costly for employers to treat equally qualified men and woman
differently. Comparable worth makes it costly for employers to employ low waga
labor, As shown in Section 2, cormarable worth "solves” the problem of the
artificially wide gap between low wige pradoﬁinﬂntly female jobs and high wage
predominantly male jobs only to creats others, including, iniparticular, reduced
opportunities for women in both low and high wage Jjobs. In contrast,
conventional antidiscrimination measures compel discrimin&to;Y employers to
provide greater opportunities for women workers (by making it costly for such

eaployers to deny equal pay or equal access to women with the same skills and

qualifications as men).

\\\ To the extent that conventional antidiscrimliation mearures are actually
implemenged, the wages of women rise for three distinct reasons. Two of thess
aro obvious. FEqual pay';equirementa raise the wages of women within given'jobs,

: \ and equal access requirements make {t pésslble for qualified women to switch
, from low wage to high wage jobs. A third reason is more subtle: to the exten

\ LLLL G- 1%

xhat wages respond to changes in supplies and demands (a matter to which I will

iad

return presently), the fact that some wom;n are able to leave low wage jobs for
high\ wage jJobs will reduce supply to the low wage Jjobs, teading to wage
increases for low wage joba.

Nor do conventional antidiscrimination measures lead to the kinds of
Advnrse'sl&é-éffects that are fosééred'ﬁy éomparﬁble worth, Tfﬁa. aach Eype of
antidiscriminatfon remedy mukes certain forms of behavior more costly. But
whereas comparable worth makes it more costly to employ low wage labor,

conventional antidiscrimination measures make it mare costly to treat equally

qualified men and women differently. In particular, such measures in effect

force employers to incur costs (back pay, front pay, etc.) whenever they do not

1 11
ERIC i

Aruitoxt provided by Eic:

bz




JAruitoxt provided by Eric

ERIC

111

treat. aqually qualified men and women as equals, Depending on how stringent

these requirements are and how vigorously they are enforced, the pecuniary costs

they impose on employers will offset the nonpecuniary or intangible factor of

“maleness” that makes discriminatory employers want to treat equally qualified

stringent conventional

men and women differently, In consequence,

antidiscrimination measukes, stringently applied, will reverse all of the

effects of employer discrimination described earlier.?? The dismal equations of

discrimination can be worked backwards as well as forwards,'?

)
B. Ant{itrust Lnus\egg the Problem of Employer Cartals

As noted earlisr, conventional antidiscrimination measuras can be expected

{nantly female jobs (as well as providing higher

to raise pay in low Wage predom
‘ and permitting qualified wosmen

pay in given jobs through equal-pay proQisions,

! N
to leave low wage jobF for high wage J "s) if pay in such low wage jobs Tesponds
be set in motion

to the changes in daLand and, in particular, supply that will

by antidiscrimination measures. However, as many supporters of comparable worth

Ly

have been quick to point out, that does not always happen: shortages in low

wage jobs, particularly in predominantly female low wage jobs, do not alvays

lead vo higher wages for such jobs.

Many comparable worth advocates poin

example of the failure of wages to respond to supply and demand.!* For example,

PR T L L R

es are not stringently enforcad, and to the
forcement are difficult and expensive, the
ures will obviously be reduced.. However, do
that an unsympathetic

12 Tp the extent that such measur
extent that litigation and en
impact of antidiscrimination meas
comparable worth advocates really imagine

administration would be more likaly to enforce
conventional antidiscrimfnatich measures, bp that it would be easier and less

expensive to litigate and enforce comparable worth than equal-pay and equal-

access requirements?
13 por a formal derivation of the propositions argued hera in intuitive and

heuristic terms, see Johnson and Welch (1976).

% In the interest of full disclosure, I feel obliged to state that I have been
ratained by the American Nurses' Association (ANA) to serve as 8 consultant
{n connection with possible litigation concerning wage discrimination. At
the same tim¢, [ want to emphagize that the opinions exprassed in this
testimony are entirely my own. Thay have not been reviewed or approved by

tha Ah , any other organization.or any individual.

t to nursing (5 & particularly dramatic .

comparable worth than.
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Winn Newman, g la;.ryer who is widely regarded as a leading advocate of co;nparable
worth and who has represented plaintiffs in a number of comparable worth cases
before the courts, racently testified as follows (Committee on Fpﬁt. Office and
Civil Serv.ice, 1983, p. 148; emphasis original):

Supply and demand does not work for traditionally female jobs. The
well known and long-time shortage of ,ursas in this grossly underpaid
profession vividly demonstrates that “upply and demand appear to have
litrle effect on ghe wages of female-dominated professions, For
example, at St. Luke's Hospital in Nilwaukee, Wisconsin, -a severs
shortage of nurses did not inspire any increase in wages. Instead,
the hospital 8ppropriated a large sum of monay for recruitment of
nurses from England, Scotland and Ireland. A search committee was
suthorized to. travel vo these countries and to engage in an expensive
advertising program for nurses.

The Immigration and Naturalization Service was parsuaded to grant
special exceptions to permit the nurses to enter and work in this
country. The hospital did not offer the foreign nurses more money,
allegedly because it did not wish. to disrupt "the domestic labor
market.!' The same pattern has been’ repeated in Little Rock, Dallas
and other cities. !

o

Thus, although w.ages in nurs.ina are” g,nid to be low, hospitals and other
employers .of nurses ar.e said to su{fer from severe shortages. Yet these
shortages are alleged n‘ot to have lednf?o w&ge increases for nurses; about all
that has happened is a Stepup in recruiting efforts, either of foreign nurses
(as in Newman's discussion) or via one-time-only inducements (a year's country
club membership, a few months' paid rent, etc.) for first-time domestic
recruits. Unfortunately, most comparablg worth advocates have simply pointed
out the seeming paradox inherent in situations of this kind, without asking how
and why such situations could have arisen or what can be done about them.

The paradox begins to make sense, howaver, once one considers the

possibility that markets for some kinds of predominantly female jobs (e.g.,

-nursins)-hav; been cartelized -- that, for example, hospitals and other large

employers of nurses in major metropolitan areas have agreed not to compete with
each other by offering higher wages to attract nurses. In effect, such
cartelization amounts to a set of informal or formal area-wide wage-fixing

agreements. If this accuratnlvy describes the labor market for nurses, then it
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explains not only the alleged low pay of nurses, but also the alleged shortages
of nurses, the failure of nurses' wages to rise and the almost exclusive
reliance on non-wage forms of competition for new recruits. With wages held at
an artificially low level, it is not surprising that individual hospitals would
like more nurses than they are able to attract (i.e., face "shortages"); that
individual hospitals do n.t raise pay in an attempt to attract more nurses; or
-
that competition in the nursing market takes the form of foreign recruitment,
one-time-only signup bonuses, etc., rather than higher wages =~- ‘Just  as
competition. in air travel ceutered on non-price matters (seating, food, etc.)
when air fares were regulated.

Is there any evidence (as opposed to mers conjecture) that markets for
nurses and other predominantly female jobs have in fact been cartelized? The
nursing labor market is quite literally a textbook example of a cartelized (or,
{n economic jargon, "monopsonized") labor market ~(Hurd, 1973; Link and Landon,
1975; Ehrenberg and Smith, 1982, pp. 65-6). For example, Devine (1969, p. 542)

-
declares flatly: )

Nurses' wage rates are Set by collusive agreement among private

hospitals in Los Angeles. Host private hospitals belong to the

Hospital Council of Sourthern California, which establishes wage rates

based on the recommendations of the personnel consulting firm of

Griffenhagen-Kroeger, Inc. In a 1962 report to the council, this firm

urged members to subscribe formally to an apparently effective

unwritten agreement to 4avoid attempting to hire employses of other
members, and to refrain from offering better salaries, benefits, or

more rapid advancement to employees seeking to change jobs [references

omitted). :

According to one witness at recent Congressional hearings, hospital

administrators in Denver have also colluded to fix wages. ' Similarly, another

“Witnesg testified that'emplnyerS“of'clertcn}~workers~Annc$tias»such .as Boston

1% 500 Committec on Post Office and Civil Service (1983, p. 70). According to
another witness, the emergence of a shortage of graduate nurses in Denver,
coupled with union organization, recently led to rapid increases in nurses'
salaries there. (See Committee on Post Office and Civil Service, 1983, p.
706.) Whether pay would have increased in the absence of the unionization is
unclear, however. 4
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and San Francisco have formed organizations, suphemistically known as consortia
or study groups, whose true purpose is to engage in wage-fixing, in much the
same way that producer cartels engage in collusivs price-ﬂxing. (See Committee
on Post Office and Civil Service, 1983, pp. 88, 96.)

To‘the exr.'ent that labor markets are indeed cartelized -- and I should
emphasize that this is something about which, in genecsal, there is very little
hard evidence -- then forcing wage.increases in such markets need not have any
adverse impact on emplloy'ment. 'Howavcr, none of this has anything to do with
whether the jobs in question are '"comparable" to predominantly male jobs, be
they pharmacists, tree-trimmers or parking-lot attendants. Indeed, raising
wages in cartelized predominantly female jobs to & level above the one that
would prevail in the absence of cartelization will reduce employment in such
Jobs, whether or not the higher wagc_l level exceeds or 4is below the lavel
prevaiiing in supposedly comparable predominantly male jobs.

wWhat the possibility of labor market wage-fixing «~ cartealization -- does
suggest is the advisab'illny of & remedy that {s quite different from both
conventional antidiscrimination measures and comparable worth: enforcement and,
if need be, amendment of the ;ntitrust luw’; to ensurs that employers cannot
collude to depress wages. The existence and importance of cartelization merits
serious study by researchers. Use of the antitrust laws as a remedy for

discriminatory wage fixing deserves serious consideration by lsgislators and

litigators.
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‘Representative SNowE. I want to thank you both very much for
your thought-provoking statements and I'd like to ask several \ques-
tions. o ' -

Mr. Lindsay and Mr. Killingsworth, first of all, I'd just lil\c\e to
establish, do either of you or both of you agree or disagree that 'sex-
based wage discrimination exists in tKe marketplace? !

Mr. KILLINGSWORTH. To me, it depends on how you define dis-
crimination. If by that you mean do people with identical qualifica-
tions wind up with very different rates of pay, promotions, and so
forth, and have the same sex, my answer to that is “Yes.” ,

Representative SNowE. But you're talking about equal pay for
equal work? : -

. Mr. KiLLiNgsworTH. No. I'm talkirig about equal pay for equal
pl;eople, people who have the same characteristics, the same types,
the—— T .

Representative SNoWE. Same skills, same expe.ience, same edu-
cation—— -

Mr. KILL;NGswon'rH. And also none, no experience as a form of
prior experience. .

Representative SNowE. And you, Mr. Lindsay? :

Mr. LiNDsAY. I am convinced that discrimination is rampant in
the economy, but I think it's important to make a distinction be-
tween the existence of discrimination and whether that discrimina-
tion has effects on the wages of women. I don’t think that the evi-
dence indicates that. I haven’t seen any evidence that I find con-
vincing that wage effects of discrimination are present in the wage
structure that we observe and, secondly, as I mentioned in my
‘formal statement, there’s no theoretical mechanism that would
generate wage differe::»+ for men and women.

As I said, when employers are prejudiced, the result you get in
that sort of a model is a segregation of work—women over here
v- king for one employer or set of employers and earning what-
¢ . they're worth there, and men working over here for the preju- -

" -diced employers. Unless there's some sort of massive conspiracy on
the part of all employers to keep the wages of women down, I cﬁ)n t
see a mechanism that will produce that.

Representative SNowe. You probably heard the testimony this
morning of Ms. Hartmann from the National Academy of Sciences

. .indicating in-their-report that ‘indeed-there was discrimination and ™
that the fact of wage discrimination existing in the marketplace.

Mr. LINDSAY. Yes.

Representative Snxowe. Do you agree or disagree with that
report?

Mr. LiNpsayY. [ disagree very strongly with that report.

Representative SNOWE. Would .you say there's no basis or what?

Mr. LiNpsay. Well, there are different interpretations that, of
course, one can read off the same data, the same set of studies. I've
read the studies that have been surveyed in the NAS report. There
are a lot of studies that were performed that were not surveyed in
the NAS report which came to different conclusions. I simply dis-
agree with it. '

I think it’s certainly true that there’s an unexplained residual,
that when you put in experience and education and put in occupa-
tion you can’t explain about half of the existing pay gap, but as [

r’) I
fur ¥
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said, there are other things that you can explain it with—this job
atrophy explanation that gol Polachek advanced explains part of it.
Elizabeth Landis did a study in which she explained the entire
wage gap between men and women was due to the turnover rate.
The statistical artifact explanation I think is compelling.

The existence of a pay gap, as I said, is not proof that there is
discrimination; it's evidence that there’s a wage difference.

Representative SNOWE. And that would not be classified as dis-
crimination? '

Mr. LinDsay. It could be classified as any number of things.
That’s the point. .

Representative SNowe. Well, how is it then that the average edu-
cational level among year-round fulltime male workers is 12.1
years the same as for women. Women with college education earn
less than men who have only high school education. Women with
high school education earn less than men who have never complet-
ed elementary school. A secretary with 18 years of experience
earns less than a parking lot attendant. Liquor store clerks with
only high school education and 2 years’ experience earn more than
teachers with a B.A. and specialized training and- 2 years’ experi-
ence. Nurses earn less than sign painters. In one California hospi-
tal a job evaluation study revealed that a registered nurse earned
only §7.90 an hour while the maintenance worker with no experi-
ence earned $1 .53 an hour.

If we can ; tify this kind of wage structure, then we are in
effect saying 1at women should forgo professional training and
‘educatic and pursue other jobs such as has been suggested. How
would you explain that? I would like to hear from both of you.

Mr. Linpsay. Well, let me say this, that in these wage studies,
Ron Mahoka did perhaps the first and most comprehensive of these
studies, in which he had about 40 different variables, not only edu-
cation and experience but he had region, the size of the town that
the worker was employed in, and he atiempted to explain the vari-
ation of wages of white men—he did it for all races and sexes—but
he was able to explain only a third of the variation in white men'’s
..wages on the_basis of these variables, '

The market produces a lot of variation in Wages which we can't

explain when you're looking only at white men, so there’s no possi-
bility of discrimination affecting those wages at all, and you can
still only explain about a third of the variance in men'’s wages.

Representative SNOWE. Mr. Killingsworth.

Mr. KiLLingswortH. Well, 1 think theve’s a distinction to be
made here between differentials or differences and discrimination.
Discrimination clearly leads to a difference, but not all differences
?re the result of discrimination. Let me give an illustration of what
I mean.

Reference has been made Yo the so-called atrophy hypothesis.

which is related to the willingness of women to acquire work expe-
rience in valuable occupations. Well, in fact, a colleague of mine
and 1 tested that, among other things, in a study that I mentioned
very briefly in my prepared testimony and, among other things, we
found at least the company we were studying, not necessarily the
whole economy—but in the company we were studying, the atro-
phy hypothesis just didn’t account for what was going on at all. In

121

s
AGH




118 ,

fact, if you believed in the atrophy hypothesis about the impact of
future dropping out of the labor force, future intermittency, then
the women hehaved more like the way the theory predicted than
the men. They behaved more like the men I guess than the men
act. 1ly did ﬁ the lights of the theory. In other words, you

wouldn’t have known if you hadn’t labeled the results by sex that
it was in fact the women who were behaving in this way if you

could believe the theory and hadn’t known the gender of -the

people.

On the other hand, not all differences—and incidentally, the dif- |

ference in pay at that company after correction for a quite long
list—I think we got up to 150 variables or thereabouts—was about
$240 per week difference between men and women who were iden-
tical in terms of the factors which were considered.

I think that although there may be some residual unexplained
amount that isn’t attributable to discrimination, 1 don’t hesitate in
saying that’s discrimination based on gender.

On the other hand, not all differences are a product of discrimi-
nation. I have studied a different employer, a major metropolitan

“—-newspaper that says it prints suitable news, if I may modify their
- motto—and for a recently hired cohort of people, there was abso-

lutely no difference, in pay at all between men and women who
were the same in terms of the same sorts of factors that economists
consider. There was what people call a raw or unadjusted differ-
ence, but literally all of that could be accounted for in terms of
things like educational preparation, prior work experience and
other sorts of factors that were literally beyond the control of this
particular newspaper, that could not in any way be pinned on the
behavior of that newspaper. '

So I think it is important to recognize that many employers dis-
criminate, but not all do. And the ones we see in court are the ones
that in some sense may have been most egregious about it because
they are in fact the ones that got hauled into court.

Representative Snowe. Mr. Lindsay, you wrote an article pub-
lished in the Supreme Court Economic Review in 1982 that the
“a form of discrimination or
were you suggesting that we should reduce the wages for men in
those areas where it appears that favoritism does exist?

Mr. LinDsAaY. Well, what I had reference to in the paper you are
citing there was that if discrimination were going to have wage
rate effects, if discrimination were going to produce a wage gap,
that the mechanism by which that would be introduced would have
to be that employers would raise wages of men above the competi-
tive level because if they tried to reduce the wages of women, the
women would simply go to work for somebody else. If there is com-
petition and mobility, and there is in most employment markets,
there is a wage rate that exists out there that you are looking at
whenever you accept a job and if you do not get that from your
present employer you go somewhere else.

I am doing that right now. I am changing employers. I am leav-
ing Emory University and going to Clemson University because
Clemson University is willing to pay me more, and this sort of

thing limits the ability of employers to do this sort of thing that we _
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read about when we read the typical discussions of discrimination,
somehow depressing the wages of women. No single employer can
depress the wage of anybody because an employee will simply go
somewhere else. .

So what 1 was saying is where discrimination exists or where dis-
crimination produces wage rate effects, it has to be that male em-
ployees or white employees if it is race discrimination, are going to
be paid more than they are worth. :

Representative SNOWE. Well, getting to your point that an erm-
ployee can simply move to another emglo rer that perhaps may not
be prejudiced, the point that I think the National Academy of Sci-
ences was making in its report and other statistical evidence that I
think was also documented in the case of the AFSCME versus the
State of Washington, is the fact that the more the occupation is
dominated by women, the less it pays.

So are you suggesting that women can go elsewhere to find a po-
sition where prejudice again might exist. do not think that is a
very good solution to a problem that has wide ranging implications.

Tr. LiNpsay. Well, the fact that we know that on average
women make about 40 percent less than men, 80 obviously occupa-
tions in which there are more women are going to be paid less on
average than occupations in which there are mostly men. It is sta-
tistically a truism. : '

So the’ question really boils down to the fact of whether it is de-
girable to try and increase the wages in these occupations that
women fill and, as Mr. Killingsworth pointed out, you may think
by doing that you're going to inCrease the wages of women and you
will to a certain extent to the few women who remain employed,
but by and large, what you are going to do is eliminate those jobs.
You cannot force employers to pay women more than what women
are worth. ,

Representative SNOWE. Should women assume men’s jobs?

Mr. Linpsay. I believe that women should fill the jobs that they
want to fill. I don’t think women are being forced into jobs right
now that they do not want to fill.

Representative SNowE. Thank you.

Senator Evans. '

Senator Evans. It has been fascinating testimony. I would like to
ask each of you to begin with to give me a very brief rundown, just
so I understand who you are better, of your experience since gradu-
ate school. :

Mr. KiiLiNGsworTH. I wil' start. I will probably get the dates
scrambled because my memory is deteriorating the older I get.

Mr. LiNpsay. Atrophy. [Laughter.]

Mr. KiLLiNgsworTH. That is just decay: Starting in 1969, I
worked until 1975 at Fisk University in the economics department.
From 1975 to 1976, I was a visitor at Princeton’s industria: Rela-
tions Section. From 1976 to 1978, I was at Barnard College, Colum-
bia; and from 1978 on, I have been at Rutgers. I have had leave
appointments of one sort or another, but those are the major posi-
tions held.

Mr. LiNpsay. I went to the University of Virginia as a graduate
student and from thers I went to the London chool of Economics
for 1 year on a post doctoral. From London School of Economics, |
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went to UCLA and I went through various stages of academic ad-
vancement there, from assistant professor to full professor, and I
was made full professor there in 1980. I moved to Emory in 1980
and, as I said, this summer I moved to Clemson,
Senator Evans. OK. Mr. Lindsay, I find it difficult to et a couple
of statements gn as being descriptive of today. The first one you
said on page 2, “‘that one might with equal legitimacy prove that
the pay gap is simply the reflection of women’s inferiority to men
in work. Few would find the latter argument convincing, and let .
me hasten to add that I find it totally unappealing.”
You did not say that you found it totally wrong. Do you?
Mr. Linpsay. I'do not entertain—— .
Senator Evans. Certainly it is unappealing to suggest that
wo.*en are inferior to men, %ut you haven'’t said that you find that
WIS,
Mr. LiNpsay. No. I think it is wrong. I cannot prove it is wrong.
That was the point of that paragraph, that given the fact that
women make less than men, the fact is consistent with both of
those hypotheses; one, that there’s discrimination; also that it is
consistent with the hypothesis that women are simply inferior to
men,
The question presented then is, how do we test those two compet-
-ing hypotheses? And there are five other hypotheses that are also
consistent,
Senator Evans. I understand all that. I was just interested in the
word “unappealing,” as a description.
You go on to say that, “Typically the husband specializes in work
outside the home, while the wife specializes in home-based activity.
Husbsnds bring home the bacon, and wives cook it, so to speak.”
And then the next paragraph goes on to expand upon that.
I suspect that I could find the references, but that sounds almost
identical to the description of the labor market and the circum-
stances of men versus women in the testimony given before this
Congress in the concept of equal pay for equal work in 1945,
I suggest that there is a lot happening in the world outside aca-
demia that is changing rapidly and that I rather suspect that. it
won’t be too many years before we may well find that thers ;. »
just as many women as men full-time in the marketplace, tha. .:..
will make their transters and moves just as often on the bas:iy »i'
wife’s needs as a husband’s, I'm not at all sure that when that day
comes that we will come even close to eliminating the differences.
which now exist in pay scales. But I find it interesting that you—it
seems to me that you're describing a past rather than a future.
Mr. Linpsay. Well, I certainly don’t have any numbers in front
of me, but I would be willing to bet that the majority of households
in the United States in 1984 are organized along those lines.
Senator Evans. Would you suggest that there’s been any year in
the last 20 in which the movement hasn’t been in the other way, v
however? '
Mr. Linpsay. Certainly in the past 20 years there has been an
increase in the labor force participation rate among women. .Still,
as I said, even among women with college degrees, it's only about
41 percent, which means that they spend more than half of their
time not fully occupied and that’s college-educated women.
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Senator Evans. What would you guess the 41 percent was 10 or
15 years ago?

Mr. Linpsay. I don’t have any basis to guess. Do you?

Mr. KiLuncswortH. Mo. However, I think it's very important
not to lose sight of a very important distinction; namely, the behav-
ior of employers and the behavior of other people, and part of the
anguish and rage and push for title IX and the feeling of intensity
in the Grove City decision is precisely because people know full
well that employer discrimination is not the only reason that ac-
counts for differences between men and women workers or for the
fact that there are an awful lot of women out there who think that
it's ladylike to be a nurse and it’s not ladylike to be a riveter or an
architect or a biologist or a lawyer. Unfortunately, it seams to me
that in assuming—as comparable worth in effect doe: ~that the
entire locus of women'’s economic disadvantage is the behavior of
employers is just a mistake. And to put resources into comparable
worth is going to mean taking resources out of title IX and title
VII and other sorts of measures that I call conventional antidis-
crimination efforts.

Senator Evans. I certainly will buy the idea that comparable
worth cannot substitute nor should it for other measurements and
other factors involved in a very complex marketplace. I guess Il
buy that if you'll buy the concept that the marketplace is a long
way from being perfect. '

Mr. KiLLiNGSWORTH. I don't think there’s any incompatibility be-
tween those two notions. Unfortunately, the market works very ef-
ficiently, at least frequently, in response to higher wages and in
raising the wage of low wage female jobs the market will do its
best, believe me—and it's not just a theory, we’ve seen it happen in
Australia. I do not think one can ignore evidence of that kind. It's
going to make an awful lot of women worse, not better. 1 certainly
share the objectives. The question is, is this the means to that end?

Senator Evans. In another place and another time, that’s worth
arguing about because I find that an arguable thesis. If the market
worked perfectly, you'd have a fine example, Mr. Killingsworth, in
the police exam in New York City. If the market works as you sug-
gest it does and New York City each time it advertises for new po-
licemen it has thousands of applicants, shouldn't they promptly
lower the wage of policemen?

Mr. Linpsay. Absolutely.

Senator Evans. And of course, that Jdoesn't happen. It's an indi-
cator of an imperfect marketplace and we could go on for a sub-
stantial period of time and indicate in the doing of that that the
marketplace isn't perfect. It's a long way from perfect for those
who are out there in the marketplace that are trying to work it. It
doesn't happen. Wages stay high, but [ can guarantee you it is still
darned tough for a woman who desires to be a policeman to get in
the door. It's still darned tough for a woman, probably tougher, for
a woman who wants to be a fireman to get in the front door, even
though there are a lot of them trying, and the wages are high and
t{l@l‘e are well qualified applicants. The market isn't working in
that case.

Back to Mr. Lindsay, again in your testimony you say, ‘Married
women will not accept work involving expensive retraining, rigid
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schedules and long commutes at the same wages offered in more
attractive jobs.” Of course that’s true, but I think it’s equally true
for men.

Mr. LiNDsAY. Absolutely.

Senator Evans. So why make the statement? It’s everyone.

That’s so basic that anybody will take the more attractive job over

the less attractive job.

Mr. LinpsAy. Sure. But the point is, if there is this specialization
that I described going on within the household, then men will take
these jobs because they are specializing and working full time.
Women have to be able to pick up and transport their style of em-
ployment from one place to another because husbands move.

enator Evans. Really? In fact, I'm curious about your own situ-
ation. I hate to get into personal situations. But if you're moving
from Emory to Clemson, you said in your statement that your wife
is a reading therapist, is she giving up her job to move?

Mr. LiNpsAY. She’s very unhappy about the move.

Senator Evans. You're both working at Emory. What if your
wife had received a splendid offer as a reading therapist in some
other city. Would you have given up your job at Emory to travel
with her?

Mr. LiNpsay. We probably would have worked something out.
The fact is, that even though my wife is a reading specialist, like
many married women who have raised a family she’s been out of
the labor force about 20 years and she doesn’t make as much
money as [ do yet. S

Senator Evans. I suggest that if you watch what’s happening
around you that there are many, many, many more young couples
where both are working, both may be professionally trained, and
are equally sharing the responsibilities in the household, so that
the thesis that somehow women are not well trained or as ade-
quately trained or remain as long in the marketplace, we are even
finding that maternity leave for fathers is getting to be as common
as maternity leave for mothers, which you may find it an aberra-
tion, but I think it’s just as logical.

Mr. KILLINGSWORTH. Senator, those are not the people whom
comparable worth is trying to help. Those are people you see wear-

ing tennis sneakers and business suits walking down K street.
They’re not people in low wage jobs. It is precisely those people-

thz;t comparable worth supposedly is going to help whom it’s going
to hurt.

Senator Evans. As I say, we probably don’t even have time
enough today to get into the arguable thesis, but that’s not always
the case. I think that in spite of that fact and in spite of the move-
ment that's coming in that direction, and in spite of perhaps equal
backgrounds and education and equal sharing of hoine responsibil-
ities, we still find, I would bet on the overall, a substantial differ-
ence between the wages earned by the husband and the wages
earned by the wife under those circumstances, whether it’s the
high end or the low end of it. Bec:ause Kou find a lot of couples who
find it necessary, if not desirable, for both to work, neither one of

‘them maybe even graduated from high school. They’re not working

at professional jobs. They’re working at jobs at the low end of the
income scale. There's still a major differential between the two.
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I guess you're both aware of the common use of job evaluation in
industry over many. many years, at least some professionals have
made quite an industry out of that operation. Do you {ind that to
be a valid method within a private industry for internal alignment
of various jobs within that particular company?

Mr. KiLLingswortH. Well, I said I think in the paper that to the
extent that job evaluations are successful by the light of the enter-
prise who use them, they are essentially just attempts to guess at
what supply and demand would actualfry generate and frequently
such evaluation systems are modified. They 1lug in something
called a market factor when they discover that they either have too
many applicants or too few. So that in some sense job evaluation
systems when they work well by the lights of the firm, not neces-
sarily anybody else’s, work best when they mimic what the market
is going to generate.

There’s a quote also from Thomas Gleason of the AFL-CIVU to
the effect that labor has found that job evaluation systems can
often be quite biased and he says that results also show that when
labor and management get together things are less biased. And I
think the problem with that is that 80 percent of the work force
isn’t represented in collective bargaining. What do they do?

Mr. Linpsay. Let me add to that, Senator. One of my best
friends, an old fraternity brother of mine, that I got back together
with when I moved back to Atlanta, worked with the Federal Gov-
ernment for about 20 years. He was a fairly high execrtive in GSA
before he resigned and went into private consulting. But we were
talking about this one day and, as you know, civil service is a job
evaluation system. And he said that one of the biggest headaches
that he had in hic job at GSA was monkeying with these job de-
scriptions of employees under him in GSA, trying to add bogus re-
quirements or whatever to the job description in order to get the
pay rated for those positions up to a level where he could hire
people. And I think this is indicative of the problems that most em-
ployers will have with a pay evaluation system, is that the market
is going to determine what wages have to be paid in jobs, not the

with the correct number, then it’s going to be OK. But whenever
the job evaluation comes up with a num%er which is different than
the market determines ought to be paid, it's going to be the pay
evaluation systemn that has to be modified, not the market wage.

Senator Evans. Well, that suggests again that the market is
working perfectly and I though we had established here sometime
ago that I would give on the idea of the comparable worth to do the
whole job if you would give on the idea that the market worked
perfectly.

Mr. Linpsay. Certainly to the extent that you have something
like the city of New York determining wages, they can set their
wages for policemen as high as they want to.

Senator Evans. No; I'm talking about the private marketplace. I
don’t know if you were here when I was presenting testimony earli-
er, but I know very well from personal experience in negotiating
labor contracts in the construction field that that is done without
equal forces on both sides of the bargaining table. The interest of
the labor unions or the craftsmen is to get the highest wage possi-
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ble for their work. The interest of the contractors who are negotiat-
ing for the other side is to get the job done, but not necessarily at
the lowest cost possible. They want to get the job done, but they're
not paying the wages. The wage is being paid by the owners of the
building or the ones who are ultimately going to hire the contrac-
tors. And T am thoroughly convinced that that is at least partially
(xiesponsible for the abnormally high wages in the construction in-
ustry. '

And the same thing I think is true when you talk about a public
utility as a monopoly. Their interest is in keeping the lights on or -
the utility going. If there's a threat of a strike, it’s hardly an even
contest. Besides which, if they pay more, they pass it along to the
ratepayers and the ratepayers have little choice except to reduce, if
they can, the use of that particular utility, and the utility with a
larger cost basis then gets a rate of return on top of it and prob-
ably ends up better off than if they paid smaller wages.

I'think there are just scores of examples where the marketplace
has barriers and all sorts of aberrations in it that make it not quite
the perfect measure that I think you're suggesting.

Mr. Linpsay. Well, I'm certainly willing to admit that the
market probably doesn’t work with the precision that economists
frequently describe in their models of general equilibrium or what-
ever, but on the other hand, when you see what happened in the
auto industry a couple years ago wl{:en the inflation rate fell and
the built-in escalators in the auto workers contracts where so high
that the Chrysler was about to go out of business and a number of
automobile companies were laying workers off left and right, and
the auto workers went back to the bargaining table and renegotiat-
ed those wages. They realized the wages were set so high that they
were causing jobs to be eliminated.

Senator EvAans. Getting back to the internal alignments as an al-
ternative for government, I guess we're maybe arguing more than
we really should, because I had the opportunity as president of a
college to implement, which I did, for all of the exempt employees
of the college, an unusually large number because our State does
not classify many of the employees that are at colleges and univer-

--8ities, leaving aside -the faculty. We used a-job evaluation system.

Thef' were quite disparate jobs. It was quite difficult to know pre-
cisely what the marketplace was in some of the jobs that are fairly
unig}ie, but we were able to accommodate market factors very
readily.

We created a salary grid which had a whole series of ranges on it
and there were 50 steps in each range 1 percentage point apart,
and the job classification merely established a range. It said range
H or rarge K or range L was the appropriate pay for that particu-
lar position, and any income in that position would be paid at that
range. But while the target point was the midstep, the 25th step,
the hiring authority was perfectly able to reflect either unusual ex-
perience or unusual market factors within that fairiy broad range
along the steps and was able to hire or advance cireople along those
steps as long as the same ranges were maintained.

Mr. KiLLINGSWORTH. But it strikes me that to the extent that the
Jjob evaluation system is able to accommodate market factors, then
it can.essentially just become an excuse for following the market.
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And I think one has 10 ask, can we imagine how all this would ac-
tually look in the real world once a comparable worth law is passed
or once a policy of comparable worth is promulgated. The companf'
will hire a company oriented job evaluation firm and get a job eval-
uation done its way. A bunch of people will start to feel that’s
being done unfairly. They will hire a plaintiff job evaluation firm

" and dé a job evaluation their way.

Senator Evans. Our job evaluations are done bl); a committee of
the college, including people at all levels, from the bottom to the
top, who are trained in doing it. So it isn't a management tech-
nique any more than it's an employee technique. It's a joint effort
and it worked very well. : ,

OK. I guess we've established differences «f opinion.

Mr. KiLLiNgsworTH. We don’t know if they're due to discrimina-
tion.

Representative SNOwWE. I just have several more questions. Mr.
Killingsworth, regarding your comments to Senator Evans when he
was describing a two-wage-earner family trying to secure jobs, I
think you said in the case of the woman that the comparable worth
policy would not assist that woman but rather would help some-
body  who walks down K Street in a tennis outfit. But yet the
Bureau of Labor Statistics would indicate that 80 percent of the
women in this country occupy 20 out of 427 occupations identified
by the Department of Labor and they are generally occupations
that are undervalued and underpaid.

We are not talking about passing any legislation on comparable’
worth; we're talking about stronger enforcement of existing laws,
not only the Equal Pay Act, but also title VII of the Civil Rights
Act upon which the Gunther case was based; and the Supreme
Court established, had a broader interpretation than just equal pay
for equal work. So we're talking about stronger enforcement of the .
laws, what our position should be as Members of Congress in ensur-
ing that discrimination does not exist in the workplace, and eradi-
cating that discrimination.

hSo?how then would comparable worth help out in a situation like
that? :

Mr. KiLingsworTH, Well, let me back up. First, I didn’t say
comparable worth would help these yuppies.

Representative SNowk. No. You said it wouldn’t help——

Mr. KiLLINGSwoRTH. I said it wouldn’t help the people that it
was actually intended to help; namely, people——

Representative SNowk. It's intended to help anybody who’s being
discriminated against, even in the professional categories, whether
women lawyers, or women engineers, or women administrators or
women in management. They’re all discriminated against. The{ all
earn less than their male counterparts. So it’s not a question of the
higher income scale, middle income scale, or low income. The ques-
tion is discrimination.

Mr. KiLLingsworTH. All right. The counterparts within the same
job, as I understand it at least, are protected by the equal pay for
equal work standard—equal work, not comparable worth. Compa-
rable worth, as I understand it, seeks essentially to raise the pay in
predominanth female low wage jobs—the 80 percent of the people
who are in the 20 lowest paid jobs which is the figure that you
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quoted. And the reason why I said it’s not going to help, it’s not
going to help precisely because if you simply raise the cost of low
wage labor without doing anything to opportunities, then you’re
simply going to dry up some of the employment opportunities that
there are for low wage labor without creating additional opportuni-
ties elsewhere. _

Now that, as I understand ii, is essentially what comparable
worth is about, to raise the wage of people in low wage jobs.

Representative Sxvowe. Not in low wage jobs necessarily, wherev-
er discrimination exists in the workplace.

Mr. KiLLINGSWORTH. All right. Then take a medium-level job
that iv predominantly female and is paid less than an upper-level
job that is predominantly male.

Representative SNowe. Where favoritism exists, as Mr. Lindsay
suggested, perhaps we should reduce the wages of men. Is that
what you're saying? '

Mr. KiLLINGSWORTH. That’s right. That certainly ought to be con-
sidered and, as I say, the experience with the New York City police
exam may be a very good example of that.

Representative SNowk. Well, as you know, an employer’s evalua-
tion of one’s ability, .the employee’s ability, is based on some subjec-
tive evaluation and it's very important that that evaluation be ob-
Jective. But how objective can an employer be when you include _
race and sex?

Mr. KILLINGSWORTH. In a job evaluation?

Representative SNowE, Right, '

Mr. KILLINGSWORTH. Well, essentially, including race and sex—
race and sex are extraneous, so including them in a job evaluation
obviously, as far as I'm concerned anyway, is not allowed. I don'’t
know that employers have in fact explicitly included—yes, I do—
there are some examples I think from Westinghouse I remember
reading, an example quite a while ago—Westinghouse explicitly
had quite different job evaluation systems for the different sexes,
and that’s perhaps a flagrant example of how evaluation can be
manipulated. Clearly, an employer who wants to discriminate and
who has to use a job evaluation system would have to find a some-
what more subtle way of doing it, but clearly employers who want

jective. Hay Associates, one of the big job evaluation firms, will say
so. It’s inherently subjective and they don’t gee any way around it
and I don’t think anyboedy else doeg either.

Representative SNowk, Well, in looking over the four defenser,
included in the Equal Pay Act, and incorporated into tjtle VII, it
says that except as such payment is made, one can establish a cer-
tain wage salary and if they can explain the ditference based on
seniority, a merit system, or a system which measures earnings by
quantity or quality of production, - r a differential baged on any
factor other than sex, illegal discrimination cannot be shown. Is
that so difficult for an employer to prove?
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Mr. KiLLincsworTH. Well, the question is, How would you justify

- a difference in pay if there were a job evaluation system in place?

Have I understood correctly? <

Representative SNowk. Yes. If an employer would be questioned
on his or her hiring practices and these are the defenses that an
employer is allowed—basing the salary on anything other than sex,
a merit system or seniority system, or something that's objective

and can be explained—it seems to me very reasonable.

Mr. KiLLingsworTH. Yes; and I think the difficulty is that an
employer who wants to discriminate is going to hire a firm that
will get a reputation for having done job evaluations that tend to
produce what the customer wants and they will bring in an expert
who will testify, “Yes, we considered this factor and that factor and
the other factor and we put it in our job evaluation and; lo and
behold, because of what the company was doing was just fine by
the lights of that evaluation.”

But I think the notion that there’s such a thing as an objective
sort of platonic kind of job evaluation that sort of comes down in.;
tablets from the mount is simply a mistake. o

Representative SNowe. Well, I just don’t think it's as difficult as
you suggest. I know in my own office I make similar decisions and
they are based on a number of criteria and I just do not see what
you are suggesting is so difficult to obtain as far as an employer is
concerned, when you consider the fact they they can account for
pay disparities based on these four defenses, and not sex or race. I
just do not see how difficult that could be in making that decision.

Mr. KiLLingsworTtH. Well, the difficulty is job evaluation can be
used, just like all sorts of other things, as a pretext, as a subter-
fuge, and I think the experience with job evaluations suggests that
it can indeed be done in that way. In the old days, it was done very
crudely. Employers didn’t even bother to disguise their tracks. Now
it can be done in a more sophisticated way.

Representative SNowE. Any other questions?

Senator Evans. No; just a comment. If in fact that is widespread,

it just suggests that discrimination is far more pervasive than.. ...

anyone thought. I'm not sure that that really is the case. I suspect
that a good many who are employers and who hire job evaluation
firms do so because they want to get some information from some
who are expert in the field, and it's not that they’re necessarily
predetermining what the results should be any more than either of
you would predetermine the results of research that you're doing.
That’s the whole nature of research, to find an answer which we do
not yet know. And I suspect that’s the case of far more employ-
ers—I would hope at least—than those who would deliberately seek
to discriminate and use these systems as a method of doing so.

Representative SNowe. Thank you very much for being here
today and for presenting testimony and participating in this hear-
ing. We certainly appreciate it.

Next, we will hear from Edwin Clarke, who's a private business-
man from Illinois, who's a personal consultant on personnel admin-
istration and employee relations. Go right ahead.
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STATEMENT OF EDWIN R. CLARKE, PRESIDENT, E.R. CLARKE
ASSOCIATES, INC., LAKE FOREST, IL

Mr. CLARke. Thank you, Madam Chairman. Let me begin by stat-
ing that I apologize for the fact that you do not have a complete
text of what I'm going to say. I got the invitation to come late yes-
terday. I have adapted something I had prepared previously. It re-
lates to the subject. The original was focused on two bills that I un-
derstand are being considered by the Congress, H.R. 4599 and H.R.
5902. But realizing that this was a different committee, I have read
the two concurrent resolutions thai exist, as I understand it. I've
also read S. 1900, the Senate bill, and my remarks therefore are
going to be more generalized and yet they still are going to focus
somewhat on H.R. 4599.

Representative Snowke. Well, the full text of your statement and
the previous witresses’ will be included in the record.

Mr. CLARKE. Thank you.

As a representative of UJ.S. business and industry with a career
spanning more than 30 years in the competitive, profit-seeking, job-
providing private sector of this country’s economy, I am. most
grateful for the opportunity to submit this statement in connection
with the committee’s consideration of the several important’ pieces
of proposed legislation on pay equity. Taken together, the proposed
pbieces of legislation will impact both the public and private sectors
of the economy. My remarks will deal with the general quéstion of
comparable worth, or pay equity, and also with certain specific as-
pects of the concept that have not been brought out in the public
debate to date, so far as I know.

My name is Edwin R. Clarke. My present occupation is that of
providing consulting services in all phases of employee relations
and personnel practice, including union relations, compensation
plans, employee benefits, and so forth. My statemeny today pre-
sents my views as a professional with extensive experience in em-
ployee compensation systems. [ also speak for the American Feder-
ation of Small Business, a national organization with more than

25,000 members, headquartered at 407 South Dearbdrn St., Chica-

g0, of which I am a member.

From 1946 through 1983, I worked in the employee relations and
personnel administration function in several U.S. manufacturing
companies and w s in charge of the activities of my employers for
this function coutinuously since 1955. Throughout my career,
though my responsibilities encompassed many other aspects of the
employee relations function, I was personally involved with posi-
tion-classification systems and wage-setting procedures. The specif-
ic activities included negotiating and administering the organiza-
tion of job duties into job classifications, the application of joh eval-
uation criteria to job classifications, the assignment of job classifi-
cations to wage grades, the determination of the wage rates to be
paid for each wage grade, and so forth; and the same for office and
management classificutions except that rno union was involved.
Careful attention to eliminating and avoiding sex discrimination in
all wage svstem design and in the wage rates pursuant to these
systems has been a high-priority aspect of my involvement in this
activity.
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The purpose of all these bills dealing with comparable worth,
namely to seek out and eliminate sex-based wage discrimination, is .
laudable and noncontroversial. However, the bills state the premise
which has not been proven, that wage differentials are discrimina-
tors, per se. My experience, however, is that employers strive to
pay market-level wages and salaries regardless of the gender com-
position of the population of the various job classifications. No em-
ployer today has the intention to discriminate between the sexes in
wage rates. [

The wage differerjtials that exist between jobs reflect many
forces; for example, supply and demand for particular skills. Quan-
tifying the several components of a wage differential is imprecise
and controversial at best. As a result, I have come to the belief that:
marketplace wage rates indicate the best and faire.t measurement
of the value of a job'classification, representing the composite of all
the forces which determine that value. Any wage-setting proce-
dures that may be devised should be required to convert job evalua-
tion point values to marketplace wage rates.

One purpose of this family of bills is seeking out and eliminating
sex-based wage discrimination in the Federal Government. Howev-
er, H.P. 4599 seems to apply only to that portion of Federal em-
ployees covered by the General Schedules, which we usually talk
about as the GS schedules. Why that bill was not written to apply
to the crafts and the other classifications of that nature, another
very large group of employees covered by the Federal wage system,
is not clear, and seems inconsistent.

It is true that the GS evaluation system and the FWS evaluation
system are quite different. The GS system is a nine-factor point
evaluation system which converts to one salary structure that is
applied uniformly ~ationwide. FWS, the Federal wage system, uses
a whole-job evaluat. .n approach which relies basically on area sur-
veys of prevailing n rket rates for 39 benchmark classifications.
There are 187 different areas wage structures. However, there is no
reason that I know why two systems should not be treated alike in
serking out sex-based wage discrimination.

The GS system of classifying jobs is the system which the Office

of Personnel Management created in implementation of the 1978
Civil Service Reform Act, only 6 years ago. One provision of the
Act is that there must be equal pay for work of equal value. Other
key provisions are section 2301(b)3)—that pay rates are to be de-
termined “with appropriate consideration of both national and
local rates paid by employers in the private sector,” and section
5301(a)3)—that “Federal pay rates comparable with private enter-
prise pay rates for the same levels of work.” Certainly, therefore, it
must be presumed that the grade assignments of the classifications
and the wages paid complied with the act, especially the require-
ment that there should be equal pay for work of equal value; in
other words, regardless of whether the classification populations
were predominantly male or female. It will be unlikely, then, in
my opinion, that the Office of Personnel Management will discover
classifications which have been incorrectly graded. The review will
be beneficial nevertheless, However, section 2(b)(1) of H.R. 4599,
which seems to call for changes in the present system of evaluating
General Schedule jobs, seems unnecessary in view of tne fact that

1.
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the present system was insitituted under the “equal pay for work
of equal value” directive.

At this point it is appropriate to state my conviction, developed
over many years of working with wage-setting systems, that all sys-
tems of job evaluation are inadequate to the task of establishing
true relative values for job classifications. Basically the reason is
that the values indicated are the result of factor selection and

‘weighting as determined by the person or group that had a certain

objective in making the factor selection and assigning the weights.
Perhaps the objective was to match marketplace wage rates. Per-
haps the objective was to prove that sex-based wage discrimination

-was present. Whatever objective there may be can be pretty well

achieved by the designers of the system. Therefore, a requirement
that job evaluation point values be translated to marketplace wage
relationships—which is actually required in the present Federal GS
system—is a good means of minimizing. the weaEneéses of job eval-
uation systems. I believe it is the best method available for giving
job evaluation realistic validity.

When job evaluations are performed with deliberate disregard
for marketplace information, the results are invalid, troublesome
and costly. An example of such is a recent study involving a
sample of State of Illinois jobs commissioned by the Illinois Com-
mission on the Status of Women. The job evaluation system chosen
gave an average of approximately 75 percent weight to “knowledge
and problem solving,” 20 percent weight to “accountability,” and
the rest of the weight to “working conditions,” which, in that
system of evaluation, encompassed “physical effort, environment
and hazards.” The five jobs in the sample of 24 jobs that required
out-of-door, all-weather work involving physical effort and relative-
ly hazardous conditions ranked far below their relative rankings in
marketplace wage rates. The job evaluation system chosen happens
to be described in the interim report to the E¥]ua1 Employment Op-
portunity Commission of the Committee on Occupational Classifica-
tion ancfy Analysis, National Research Council, entitled ‘“Job Eval-
uation: An Analytic Review” in the following quoted words: “* * *

~used primarly for the evaluation of executive and professional jobs

* * * language used in factor definition emphasizes subjective judg-
ments to an even greater degree than most job evaluation systems
* * * virtually no weight is given to working conditions.” As a
result of this study one “charge” has already been filed with the
Equal Employment Opportunity Commission against the State of
Illinois citing the relative rankings in this study, which I regard as
completely invalid as evidence that sex-based wage discrimination
exists. Court proceedings have been promised as soon as the EEOC
completes its phase of the handling of the “charge.”

I wish to emphasize that the Illinois study intentionallf' disre-
garded marketplace information and did not attempt to relate the
rankings produced by the job evaluation process to the realities of
the job market. But the mere fact that a study was made has
become the basis of litigation and a possible monetary penalty as-
sessed against the State of Illinois and its citizens. Incidentally, the
study, a so-called pilot stuci{v, was not one ordered by the legisla-
ture. It was a result of the deliberations of the Illinois Commission
on the Status of Women.
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Any one of several, other job evaluation systems that exist and
are well known could have been used in the Illinois study. Each
one would have produced a different relative ranking of the jobs in
the sample depending on the factors used in the evaluation process
and the weights assigned by the designers of the system. Without
doubt, however, each of the designers of these available systems
would give assurance that his system design is free from sex bias.
Which system should we use then? Which one should be relied on?
Would it be possible to determine the existence of sex bias and the
extent of its impact on wage rates in any such circumstances?

My career has been in the manufacturing industry, always striv-
ing to make and sell a product competitively and profitably. A good
profit on sales, after tax, is measured in pennies per dollar—3
cents, 4 cents, b cents, or in a few cases more.

My discussion this morning has not yet talked about selling
prices for products. Yet in manufacturing industry it is the selling
prices that determine what levels of wages and salaries can be
paid. The selling price must be sufficient to cover material costs,
wages and salaries, other manufacturing expenses, and investment
in plant and equipment. Unless the product can be sold competi-
tively and profitably people will not be employed and it will be un-
necessary to determine any wage rates or salaries. '

Sex discrimination against women in wages and salaries should -
not exist but the methods employed to avoid it should not be per-
mitted to interfere with the competitive capability of the enter-
prise.

In fact, of course, we have an innumerable variety of enterprises
competing in an innumerable variety of market situations. Even a
very large company accomplishes its manufacturing in any plants,
some large, some small. Each has the necessity of competing suc-
cessfully in its product market. ‘

To be unsuccessful means to close down. Even the large compa-
ny, therefore, may not be able to pay the same rates for the same
job in plants that make different products and compete in different
product markets. The accounting clerk in the plant that makes a
product which competes with imports from Singapore 'may have to
be paid less than the accounting clerk in the plant that competes
with other U.S. manufacturers. Any system intended to eliminate
sex discrimination, such as a companywide or industrywide job
evaluation system, or a comparable worth law, that would impose
restrictions on a company's freedom to compete, would be destruc-

tive and should be ‘avoided. Sex discrimination in wages and sala-- - -

ries, if found, should and can be, and in my opinion must be, over-
come without interfering with the ability of the plant to compete
successfully in its product market.

Maintaining the vigor and competitive strength of our free enter-
prise system is of great importance to all citizens including women.
A vigorous and successful business climate means job opportuni-
ties. Successful business requires freedom to manage and do the
things that may be necessary to serve customers with competitive-
ly-priced goods. The business that is competing against imports
probably will not be able to pay the same wag~1 for the same job in
a company that has only domestic competition to worry about. The
imposition of wage scales by outside authority, especially wage
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scales derived in a system of job evalu...on designed to meet a
social goal, would be most unfortunate and would certainly have
an adverse impact on the vigor of business in general and on the

. availability of jobs. Furthermore, the imposition of artificial, non-

market rates in the public. sector will strongly and adversely
impact the private sector.

Elimination of sex-based wage discrimination, if in fact it exists,
Exill certainly be assisted by focusing attention on it, rooting it out

herever found. However, other measures, different from imposing
artificial wage rates, and so forth, should be emphasized in the
effort: Among measures of this type that I suggest are: Much great-
er publicity about job openings, rates of pay, and job requirements;
training programs and facilities in which females can learn the
skills that the marketplace is rewarding best; counseling programs
in which females can survey their own interests and talents, learn
what steps are required to become employed in kinds of employ-
ment they decide upon, and make career plans.

Thank you *ery much for the opportunity to make this state-
ment. .

Representative SNowE. Thank you, Mr. Clarke.

You mentioned in your testimony that the marketplace wage
rates are the competitive, markegplace rates for any job classifica-
tions today. Yet, I would suggﬁgf%gat market rates today as well as
market surveys would reflect long-held prejudices. Women up until
the mid-1960’s, for example, were not allowed to hold certain jobs
and in addition to that, many of the occupations were advertised in
the newspapers qinder different classifications based on gender. So
that e :luded women from seeking those jobs. The entry level posi-
tion: vomen originally started lower than men. So they started
out w.in a disadvantage and that discrimination and those disad-
vantages have compounded themselves over, time.

So I'am not so sure that marketplace wage rates would accurate-
ly reflect the discrimination that has existed previously and has
just been built into the system.

Mr. CLARKE. I am sure this is the essence of the problem and you
are right. There were some practices in the past that were not cor-
rect. I do think that today aﬁ companies are trying very hard to be
sure that those practices no longer exist, no longer impact the
wage structures that they have. I really do believe that companies
have gotten the message and the effort is being made not to do
that any more. '

But the question really is, how much is this wage discrimination

-effect that you're talking about? My point in this whole presenta-

tion is that you can't tell. Therefore, we really shouldn’t devote lots
and lots of dollars and hurt ourselves by spending a lot of time and
effort to try and find out. I think that kind of problem is being
eliminated and certainly some of the things we're talking about
focus on the problem, talking about it, being sure that today title
VII is being enforced, that there’s lots of publicity about opportuni-
ties, that they are not related to sex whatever, I think that’s the
way we really should try to do it.

Representative SNowr. But there’s sufficient statistical data to
indicate otherwise. Women not only are segregated into certain job
occupations but, in addition to that, are paid less than their male
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counterparts, even in those jobs which are traditionally held by '
women. In addition, in professional occupations we have seen that
women earn less than their counterparts, even if they have more
education and more training; they earn less than their male coun-
terparts. I think that’s the problem and it is not a problem that
previously existed but it exists now and I suspect it will just be fur-
ther exacerbated in the future unless.something is done to correct
it, including rigorous enforcement of the existing laws, including
title VII, whichs}sgvides a broader interpretation of the Equal Pay
Act based or the Qunther decision in 199,

Mr. CLArkE. But what you are leauing to inevitably is some
effort to measure this discrimination effect.

Representative SNowe, It's already been measured.

Mr. CLarkE. I don’t think it has at all.

Representative SNowE. By the National Academy of Sciences.

Mr. CLarke. Well, it's an unknown and we can’t say exactly

what it comes from. I don’t think that is a measurement of the dis-

crimination impact.

Representative SNowe. Well, in your considerable experience—
and certai 'y you've had much of it with companies, have you
come acro. discrimination in some of the clients that you have
had to deal \..th over time? '

“M+ CrARKE. Not recently. .
Representative Sxowk. What would you define as recently?
Mr. CLarkg. | know of practices—I really haven’t known of any-

thing that I would call discrimination since about 1967 about,

shortly afte. the title VII became law, and everybody had a chance
to react and take a good look at what they were doing.

You had mentioned that there are women sort of segregated in
job classitications us though they were being discriminated against
in that fact, that they were all in the same job classification, and I
really don’t think that'’s the case.

Representative Snowe. Those jobs are typically undervalu: | as
wel! as underpaid and there’s certainly a question. As I indicated
eailier in the litsny about various positions, you can gtart compar-
ing. 1 think in your position it probably is even easier to make that
determinauion as to whether or not discrimination exists. So I
t,ink that is the issue. I think you can compare somebody, for ex-
anple, a secretary with years of experience compared to a liquor
store clerk. 1 think that you can make that determination in your
position and in your consultations with employers.

Mr. CLaRKE. Well, what I would like to do in any such case is to
look at that particular situation, and I agree with you that if this
should turn out to be in my professional judgment—or let's say if I
see it and [ tell the employer there’s something wrong, the employ-
er ought to correct that-right then. That's exactly right. But I
think you approach that on a case-by-case basis,

Representative SNowe. I think that's all we're actually suggest-
ing—vigorous enforcement of the existing laws. As you suggest in
your earlier testimony before another subcommittee, which I guess
[y;ou didn't have the opportunity to present—there are a number of

ills to correct the problems that might exist within the Federal
Government in various Federal agencies. For example, I have a bill
and Senator Evans has a bill to establish a bipartisan commis-ion
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to examine one of the agencies that Congress is responsible ™r in
the legislative.branch to determine the magnitude, if any, of wage
discrimination. So that’s the sort of approach that’s being taken at
the Federal level. But in spite of all tglat, ther is a problem out
there in the private sector and the public sector as well. As you
know, there are a number of cases, in particular ASFCME v. The
State of Washington.

So hat’s the kind of approach we're trying to take. A Supreme
Court decision in 1981 indicated that title VII is broader in it in-

terpretation than the equal pay for equal work. statute. So that's .

really where we stand.

It is so difficult then for an employer to provide an objective
gvl;a?luation of a particular person in their employ doi* 7 a particular
job? .

Mr. CLarkE. Well, it all relates to the system of ‘ neasurement,

theoretical, that would be attempted, and because it aas to be theo- ,

retical and it has to be largely a product of human bein 8, Iyou get
very much concerned to make sure that it isn’t the entf-al of the
whole thing. You should come back finally to the realities and
there you get to the question of, well, - /hat is the amount of wage
impact, let's say, that arises from diserimination? There are lots
and lots of forces that determine what companies are going to pay
and when you talk about discrimination you really are worrying
about what you pay for one job in that company as compared to
what you pay for another job in that company. I think we’ve said
this morring that the thought really is nw that we’re not going to
try to establish a relationship that will pervade the whole econo-
my. :

Representative SNowE. Exactly.

Mr. CLARKE. And f'et I do want to say that I got worried about
whether you can really, for the Federal Government with its 2 mil-
lion and some employees, establish a relationship that such and
such a classification will be paid such and such a percentage of an-
othi-r classification always and forever, and not have that spill over
into the private economy. I think it will and I really think it would
Le very unfortunate if because it did that it then inhibited private
employers. '

Representative SNowE. As I've asked other witnesses, under the
Equal Pay Act as well as title VII, there are four defenses for an
employer. One is the seniority system; a second is the merit
system; the third is a system which measures earnings by quantity
and quality of production; and, finally, a differential based on any
factor other than sex—is that difficult for an employer to prove in
explaining a wage disparity?

Mr. CLARKE. Well, let me try and say what an employer has to
'lo. He has really a job that he’s talking about, and he has to decide
what’s a proper wage to pay for that job in relationship to the
other jobs-that already exist—in other words, in his hierarchy of
jobs, what is the right rate of pay. The real question is, where does
he turn to get the information on which he can make a judgment?
He can use a system of the kind we have been talking about, yes.
That system is going to be based on these theoretical t ings except
that he's able to go into the marketplace and find what the job is
paying in the marketplace, and Senator Evans earlier engaged in
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some discussion about the marketplace is imperfect, and this is cor-
rect; it is really quite imperfect; and I believe it is the best thing
we’ve got. I think I'd much rather rely on the information and the
judgments I can make coming out of the marketplace than I would
on the pure theory. Of course, the larger the group of people you're
trying to cover in your theoretical system, the more likely you are
to do something wrong. The smaller the group you can deal with
and the more closely you can relate to the marketplace, the better
off you're going to be. Most systems in small companies are prob-
ably 100 jobs or 200 jobs. The States which are bigger, of course,
have several thousand jobs. But most systems are reasonably small
and are sort of local and when you're dealing with that range of
job classifications, you can be reasonably good about it. There's no
doubt that historically most employers have two or three such sys-
tems. They have the one that has grown up with their bargaining
unit and they have the one for their management, the exempt
people who are not covered by the wage hour law, and then they
have the one for the clerical people and the technical laboratory
people and people like that, who are covered by the wage law, but
they very often will have three separate systens.

Representative SNOwE. You mentioned employers are doing
something now. Could you tell me exactly what from your experi-
ence employers are doing now to rectify any existing problems as
far as discrimination is concerned?

Mr. CrLARKE. Well—and this is the result of suggestions from the
Equal Employment Opportunity Act I should say—employers are
actuaily going into their work forccs and recruiting—I shouldn’t
say it that way—I should say publicizing first of all, opportunities
for female employees to advance in the organization so that really
amounts to recruiting because not only do you publicize by putting .
notices on bulletin boards but you also look at your roster of people
and their skills that already exist and you then go and talk to indi-
viduals and say, “Well, are you aware that you might really be
considered for this particular job if you want it?” And then I could
mention one other development out of that kind of approach, that I
know of, in which a company having found a person who said,
“Well, yes, I would be interested but there's got to be a period in
which I train for this,” so the company worked out training ar-
rangements for the particular individual. As a matter of fact, the
physical demands on the particular job that I'm thinking of were
considerable. In other words, it involved moving some heavy—or
~ doing some work that involved turning things on where it would be
hard to turn—and so forth. So some special tools were designed
and that happened to be a very happy result in that particular sit-
uation. It's that kind of thing that I think is really the best avenue
for a good solut. . a. :

Representative Snowe. Thank you very much, Mr. Clarke, for
being here today and sharing with us your experiences. -

Mr. CLARKE. Thank you.

Representative SNowEk. Qur last witness is Brian Turner, director
of legislation and economic policy of the Industrial Union Depart-
ment of the AFL-CIO. Mr. Turner will be testifying on behalf of
the National Committee on Pay Equity.
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STATEMENT OF BRIAN TURNER, DIRECTOR OF LEGISLATION
AND ECONOMIC POLICY, INDUSTRIAL UNION DEPARTMENT,
AFL-CiQ, ON BEHALF OF THE NATIONAL COMMITTEE ON PAY
EQUITY, ACCOMPANIED BY CAROLE WILSON, TREASURER, NA.
TIONAL COMMITTEE ON PAY EQUITY

Mr. TurNeR. Thank you, Madam Chairman. We have a written’
statement that has been prepared. I request ‘that that be recorded
in the record. I would just like to touch the highlights of that/ as
my oral statement.

My name is Brian Turner. I am dlrectlot of legislation and £co-
nomic policy for the Industrial Union Department of the AFL-CIO.

I'm here today on behalf of the National Committee on Pay Equity ... ..

on which I serve as-a board member. I-am accompanied by Carole
Wilson, associate general counsel-of the International Union of
Electronic, Electrical, Technical, Salaried & Machine Workers, who
is also the treasurer of the National Committee on Pay Equnty

We would like to start off by stating what a pleasure it is to
appear at a hearing called fo "“address the problem of wage dis-
crimination and examine specific means of eradicating this injus-
tice.” It’'s not all congressional hearings which are so pointedly
geared to such a laudable’goal.

The National Commitfee on Pay Equity, founded in 1979, is the
only national coalition working exclusively to achieve equal pay for
work of comparable value. The committee has over 170 organiza-
tional and individual members, including international labor
unions and major women’s and civil rights groups, as well as edu-
cational and legal associations.

In our testimony we will first discuss the extent, pervasiveness
and causes of the wage gap between women and men and minori-
ties and nonminorities. Second, we would like to describe how the
goal of pay equity is rapldly becommg realnzed as a fact of life as a
result of the efforts of unions, women’s and civil rights organiza-
tions and State and local government initiatives.

Thtird, we would like to debunk some common myths about pay
equity.

Fourth, we will discuss the failure of the current administration
to enforce the civil rights laws to achieve pay equity.

Finally, we will discuss what needs to %e done if pay equity for
women and minorities is to be obtained and we will make certain
reco'{nmendations for congressional action to help achieve pay
equity.

As you noted in your discussion with the economists, Madam -
Chairman, the wage gap between women and men is not new. It is.
one of the oldest and most persistent simptoms of sexual inequal-
ity in the United States. Women working full time, year round
earn approximately 61 cents for every dollar earned by their male
counterparts, and a woman with a college degree earns an average
of $2,000 less per year than a male high school dropout.

While many people believe th:at the situation of employed women
has improved markedly—particularly with the influx of women
into nantraditional jobs—the facts indicate otherwise. The wage

gap between women and men has varied little over the last 30
years aigd the degree of that gap is actually wider today than it
|
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was in the 1940’s or at the end of the 1930’s. None of the major
economic, demographic and political changes of the past 20 years
has made any real dent in the wage gap.

The single biggest reason fo this gap is that women, overwhelm-
ingly, do not work in the same jobs as men, but are instead concen-
trated in a narrow range of sex-segregated occupations with wages
well below those paid to men for comparable work.

The 1981 National Academy of Sciences landmark study on
Women, Work and Wages: Equal Pay for Work of Equal Value,
concluded: “Not only do wemen do different work than men, but
also the work women do is paid less.” .

Jobs traditionally held by women—in so-called women’s work—
pay less, regardless of the skills and expertise required. As one ,
- commentator has noted: “It's ‘Catch 22." Women'’s work historically
has been paid poorly because women were doing it, and women
work for less because they cannot get more.” .

The cost of this discrimination to families and to. society as a
whole is devastating. Along with the dramatic increase in the
number of households headed by women, more than 9 million
American family households, about 1 in 6, are maintained today
solely by women. There has also been a rise in the number of fami-
lies headed by women living in poverty. Almost 1 in 3 female-
headed households is poor in contrast to 1 in 18 families headed b
men. Of women in the labor force, 66 percent are either single, wid-.
oweiil, divorced, or have husbands earning less than $15,000 an-
nually.

The principle of pay equity, or equal pay for work of comparable
value, requires the elimination of wage discrimination among jobs
which, although not equal, are comparable based on skill, effort, re-
sponsibility and working conditions. The maij)ority of pay equity ac-
tions to date have been efforts to reach sex-based wage discrimina-
tion. However, in those workplaces where job segregation and low
wages are associated with race or ethnicity, the principle of pay
equity is equally applicable.

In the last several years there has been a proliferation of actions
aimed at eliminating sex-hased and race-based wage discrimination
involving jobs which are not identical. In addition to ongoing edu-
cation andl research, there are four main strategies being used.

First, collective bargaining: Labor unions have been among the
leaders.of the movement for ‘pay equity. Indeed, since 1883, which
was very nearly the inaugural year of the American Federation of
Labor, now the AFL-CIG, the policy was adopted that “equal
amounts of work should bring the same price, whether performed
by men or women.” Labor unions are actively pursuing pay equity -
issues through the adoption of pay equity policies, union-conducted
wage and job studies, negotiated joint labor-management job eval-
uation studies, negotiated wage equity increases, the use of griev-
ance and arbitraticn procedures to correct wage-rate inequities, po-
litical action and, if necessary, litigation.

A major strategy to promote pay equity is the organizing of
women into unions. Currently, women who belong to unions earn
on the average over a third more thun nonunion women. In fact,
white-collar women union members earn an average income 44 per-
cent higher than nonunion women. The issue of pay equity has
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become a nowerful stimulus for organizing women workers as more’
and more women are realizing the need to have an organization to
go to bat for them in combating sex-based and race-based wage dis-
crimination in the workplace.

Second, organizing women outside the union context: Working
women such as clerical workers and librarians who may not be in
unions are organizing for pay equity raises with the assistance of
rv%rking women’s groups, professional associations and organized
abor.

Examples can be found in the work of 9 to 5: National Associa-
tion of Working Women, and The American Library Association.

Third, enforcement of Federal laws: Efforts to see title VII of the
Civil Rights Act enforced are increasing with the filing of adminis-
trative charges and lawsuits. Several Federal court decisions such
as IUE v. Westinghouse on which my associate worked as associate
general counsel for IUE, and the gupreme Court’s decision in a
companion case, Gunther v. Washington, explicitly state that title .
VII of the Civil Rights Act does apply to wage discrimination cases
in which men and women do not fil exactly the same jobs. These
decisions are important sex-based wage discrimination victories be-
cause opponents of pay equity argued that the application of title
VII was restricted solef,y to equal v < situations. The decisions are
also significant because they makc ~ar that sex-based wage dis-
crimination is as illegal as wage discrimination based on race, na-
tional origin, or religion.

Among the cases which have been pursued and surveyed in the
written statement by unions are the JUE v. Westinghouse, Gunther,
and AFSCME v. Washington State. This latter decision, the leading
current pay equity case, is the culmination of an 11-year struggle
beginning in 1973 to remedy sex-hased discrimination in public em- -
ployment. The AFSCME v. Was,. .1gton State case showed in detail
the kind of evidenice that would generally result in court finding of
discrirnination and in that case the court found that the evidence
of discrimination in compensation was overwhelming and constiiut-
ed, “direct, overt and institutionalized discrimination.”

The fourth avenue for closing the wage gap is actions by Federal,
State and local government. The Federal Government is just now
beginning to examine its own evaluation system for sex hias
against its female employees. GAO is undertaking a study and the
results are expected to be useful. In State and local government,
many more actions have been reported in recent years. Currently,
the National Committee on Pay Equity is completing and will soon
publish a survey which has identified over 100 Government initia-
tives undertaken by school districts, counties, municipalities and
State legislatures and agencies in at least 30 States.

Generally, the surveyed initiatives take the form of new laws or
amendments, enforcement efforts, or executive branch policy deci-
sions and fall into the categories of inforination and data collection,
job evaluation studies, pay equity policies and implementation, and
enforcement of existing laws.

In our prepared statement, we talk about several myths about pay
equity which we dismiss and refute in much the same terms that
the Chair has in these hearings today, so I won’t burden you with a
repetition of those. Basically we show that the apples and oranges
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argument—comparing different jobs on a comparable scale is im-
possible—reflects current practice in business, as well ds attempt-
ing to overturn the rules of logic. Second, that the free market is
no defense, which indeed has been found by the courts. Third, the
argument of cost: while we feel that it is important to be sensitive
to issues of cost and to be realistic in economic terms in examining
pay equity problems, in fact our recommendation is that the least
costly method for employers to correct these problems is to act
early in concerted action with their employees; because if they wait
and they’re taken to court they will end up with a very hefty retro-
active settlement. So if they’re really interested in costs, let’s try to
go to work right away and resolve these problems.

I note finally the words of Judge Tanner in the AFSCME v. State
of Washington case on the economic side that, “Defendants’ preoc-
cupation with its budget constraints pales when compared with the
invidiousness of the ongoing discrimination.” In effect, the judge is
arguing very clearly that economic constraints really bear little
weight when compared to the violation of rights which is already
proscribed by law. '

Perhaps the most painful aspect of our review of ongoing etforts
is the failure of the Federal Government under the present admin-
istration to enforce civil rights laws to achieve pay equity.

While private parties have enjoyed some success in eradicating
sex-based wage discrimination, the Federal agency charged with
enforcement of title VII, EEOC, has made no effort to eradicate
this type of discrimination. Shortly after the Supreme Court issued
its decision in the Gunther case in 1981, EEOC adopted the recom-
mendation of its Office of Policy Implementation to “provide inter--
im guidance to field offices on identifying and processing sex-based
wage discrimination charges under title VII and the Equal Pay Act
in light of the holding” in Gunther. The EEOC memorandum set
forth comprehensive procedures for “investigating” and “evaluat-
ing sex-based waze claims” and also provided that “counseling of
potential charging parties should be expanded to reflect it is still in
effect.” Yo' ~‘OC has done nothing to implement this 1981 direc-
tive. In fa . .DC has refused to investigate the hundreds of sex-
based wage discrimination charges that have been filed with it and
continues to ignore its own investigatory procedures for processing
such charges. I would like to refer again by reference to Winn
Newman's testimony and the facts that he put together for the
committee this morning. ‘ e

Moreover, EEOC has refused to adopt any of the recommenda-
tions put forth by the National Committee on Pay Equity—sugges-
tions that if implemented would demonstrate EEOC’s commitment
to this issue and result in a more aggressive pursuit of pay equity
charges.

With regard to AFSCME v. State of Washington, the leading cur-
rent pay.equity case, which EEOC Chair Thomas has called a
“straight Gunther title VII case,” Assistant Attorney General for
Civil Rights Bradford Reynolds has stated—without having re-
viewed any part of the record—"I have absolutely no doubt his—
the judge's—decision is wrong.”

Linda Chavez, the new Director of the U.S. Civil Rights Commis-
sion, has indicated her opposition to comparable worth and has
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characterized it in the press and in private meetings with our
group as a ‘‘radical idea.’

The Reagan administration’s Labor Denartment in August 1982
accepted a totally inadequate settlement of a pay equity case that
had been brought by the Carter administration against Kerr Glass
Manufacturing Corp., the first Gunther-type complaint of sex-based
wage bias filed by a Federal agency. Despite a 122-day trial in 1979,
the Reagan administration’s Department of Labor Office of Federal
Contract Compliance Programs accepted a settlement involving no
‘backpay and no upgrading of female-dominated jobs, and agreed
that the Department would not take any action based on the Kerr
job evaluation system until at least 1985."

Finally, we come to some recommendations for congressional ac-
tions to help achieve pay equity. First, we note that the issue is one
of increasing importance and concern to working women all over
the country and they have begun to search for and demand new
solutions to this unrelenting economic discrimination.

We are aware of the many efforts taken by this Congress to take
steps to achieve pay equity. We are grateful for the support that
many Members of Congress have shown and their willingness to
help eliminate the serious wage disparities between men  and
women and minorities and nonminorities. We hope to be able to
work closely with you to devise the best and most concrete solu-
tions to these problems.

However, the biggest obstacle to eliminating discrimination and
achieving pay equity is the lack of adequate enforcement of title
VII of the Civil Rights Act and Executive Order 11246, the Federal
statutes that prohibit wage discrimination on the basis of sex, race,
or national origin. The problem at the national level is not one of
needing more legislation; that is, legislation in the sense of new
rules and standards. The laws are clear in their applicability to pay
equity and the courts have certainly strengthened that clarity in

recent years. To provide guidance te those Members of Congress

who would like to express their commitment to working women by
taking pay equity action, we present some suggestions which were
adopted by the members of the National Committee on Pay E(iuit_y.

We need to ensure that those agencies responsible for upholding
the laws do so. To this end, there must be the appointment of staff
and officials who are committed to full enforcement of the Civil
Rights Act and the Executive order to positions in enforcement,
personnel, and budget in the U.S. Department of Justice, Office of
Federal Contract Compliance Programs, Equal Employment Oppor-
tunity Commission, and the Office of Personnel Management.

Without congressional insistence on the appointment of officials
strongly committed to upholding the law, the wage gap will contin-
ue to exist and, in fact, may worsen. In addition, Congress as part
of its oversight function, must demand that EEOC enforcement
agencics earmark funds to litigate race and sex-based. wage dis-
crimination cases, something which is not now happening.

We also urge this committee to make known to EEOC its view
that EEOC should immediately implement its existing directive on
investigating pay equity charges and should develop its pay equity
policy on a case-by-case basis as it has done in many other areas.
The issuance of guidelines and broad policy statements concerning
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. some theoretical outer parameters of the Supreme Court's Gunther
, decision is totally unwarranted and unnecessary. EEOC should con-
‘centrate first on the thousands of sex-based wage discrimination
cases that fall well within the confines of the Gunther and IUE v.

tinghouse decisions. Guidelines are merely a smokescreen for
doing nothing.

Members of Congress, themselves, can take important steps by
appointing expert legislative and administrative staff who are
knowledgeable about relevant economic, employment and training
issues relating to pay equity. A

The National Committee on Pay Equity believes that a sincere
commitment to pay equity requires the establishment of a policy of
pay equity in all employment and training programs to insure that
female-dominated and minority-dominated jobs receive appropriate
salaries. It should be a goal of all Members of Congress to see that
equal pay for work of comparable value is institutionalized in such
programs

Labor unions and advocacy groups should be involved in all en-
forcement agency efforts to eliminate wage discrimination. These
organizations represent the men and women who have been vic-
tims of discrimination.

Members of Congress can also take an important role in encour-
aging private employers to undertake voluntary compliance pro-
grams to achieve pay equity. Lawsuits become necessary only when
voluntary compliance fails. In addition to their lawmaking powers,
including for instance mandating studies and reports, Members of
Congress have at their disposal an enormous capacity to educate
the public about pay equity and the need for enforcement of wage
discrimination laws through the media, hearings such as this one,
speeches, publications, and conferences. They can also encourage
their constituents to use existing law by filing charges and lawsuits
based on wage discrimination. ,

Congress should also ensure the implementation of pay equity
for Federal employees as mandated by the Civil Service Reform
Act of 1978, in conjunction with Federa{labor unions.

As an employer itself with authority over various legislative
agencies, including the Library of Congress, the Government Print-
ing Office, the Government Accounting Office and the Congression-
al Budget Office, Congress should be concerned about discriminato-
ry wage rates in these agencies. I tl ‘nk these have been addressed
in your bill. We therefore urge this committee to encourage the ap-
propriate congressional committees to have Congress set an exam-
ple for the rest of the public sector and the private sector by retain-
ing an independent job evaluation expert to investigate possible
“wage discrimination within these legislative agencies.

Finally, Members of Congress should urge the EEOC and the
Justice Department to file an amicus curiae brief or to intervene
on behalf of the victims of discrimination on the appeal of the
AFSCME v. State of Washington case. EEOC and Justice have a
legal duty to enforce the law as interpreted by the Supreme Court
in Gunther and IUE v. Westinghouse.

Let me conclude briefly by saying that the National Committee
on Pay Equity urges the Joint Economic Committee to issue a
report on pay equity documenting the devastating cost of sex and

———
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race-based wage discrimination—costs\to the workers, their fami-
lies—and let me underline the families-—and to society as a whole.

This administration has shown its -tot§l contempt for strong en-
forcement of civil rights and antidiscrimination laws. We therefore
urge that the Joint Economic Committee make clear that this ad-
ministrator’s abdication of its statutory obligation to enforce the
civil rights law will not be tolerated and that Congress will exer-
cise a vigorous oversight role to ensure that the laws of the United
States will not be flagrantly violated without severe consequences.

In the face of .the total refusal of the executike branch of the
Government to care about discrimination, the National Committee
. on Pay Equity salutes those members of the legislative branch who
are doing more than giving lipservice to women’s and minorities’
wage issues—those who are taking concrete steps to find and get
rid of sex-based and race-based wage discrimination.

Thank you very much. We'd be happy to try to answer ‘any ques-
tions.

[The joint prepared stat -..ent of Mr. Turner and Ms: Wilkon, to-
gether with attachments, follows:)
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JOINT PREPARED STATEMENT OF BriaN TURNER AND CAROLE WILSON

Introduction

My name ls Brian Turner. lam the Director of Legislation and Economic Policy

for the Industrial Union Department of the AFL-CIO {IUD). 1 appear here today on behalt -

of the National Committee on PayEquity of which the 1UD is a board member. 1 am
accompanied by Carole Wilson, Associate General Counsel, International Unlon of Electronic,
Electrical, Technical, Salaried and Machine Workers, AFL-CIO, who is also the Treasurer

of the National Committee on Pay Equity.

The National Committee on Pay Equity, founded in 1979, is the only national coalition
working exclusively to achieve equal pay for work of comparable value, The Committee
has over 170 organ ational and individual members, including international labor unions
and major women's and Civil rights groups, as well as educational and legal assoclations.

1/

A list of our organizational members is attached to this statement.~
The purposes of the National Committee includes

* Providing leadership, coordination and strategy direction to members and
other pay equity advocates:

¢ Providing assistance and information to the growing number of public officials,
labor unions, women's groups and other organizations and individuals pursuing
pay equity:

. Stimulating, new pay equity activitles: and

* Bringing national and local attention to the issue.
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In our testimony today we would first Like to discuss the extent, pervasiveness

“and causes of the wage gap between women and men and minorities and non-minorities

In the United States.

Second, we would like to describe how the goal of pay equity is rapidly %coming
realized a fact r life as a result of the efforts of unions, women's and civil rights organizations

and-state and local government initiatives.
Third, we would like to explode some common myths about pay equity.

Fourth, we will discuss the falure of the federal government to entorce the civil

rights laws to achieve pay equity.
Finally, we will discuss what needs to be done if pay equity for women and minorities
is to be obtained, and we will make Certain recommendations for congressional actlon

to achieve pay eJuity.

I. Extent, Pervasiveness and Causes of Wage [nequality

The wage gap between women and men is not new. It is one of the oldest and

most persistent symptoms of sewual jpequality in the Uniied States, Women working

———

full-time ymar-round earn approximately 61¢ for every dollaﬁearned by their male counterparts
i .

in the U.S., and a2 woman with a college degree ®arns an ave"age of 52,000 less per year

" th 1 a male high school drupout.-z-/ (n state and local govern}nenns, women earn 71¢
[

for every dollar earnad by men./ [n the federal government, the ratio is 63¢ to one

dollar, while in the private sector, employed women earn only 36¢ for each doliar men
/ 0 Y

4/
earn.-/ !
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While many people belleve that the situation of employed women has improved
markedly — particularly with the Influx of women Into non«traditional jobs -~ the facts

indicate otherwise. The wage gap between women and men has varied lit tle gvar ¢t o

5/2

last 30 years.=" None of the major economic, demographic and political changes of

the past 20 years has made any real dent in the wage gap. The growth of white collar
industries and the accompanying demand for female labor, the massive entry of women

Into the labor force and the passage and developﬂ_\ent of antl-discrimination laws, particularly
the Equal Pay Act (EPA) and Tite VIl of the Civil Rights Act of 1964, have all been

' inadequate to break down this barrier to equallty.

4
/1 The single blggest reason for this gap is that women, overwhelmingly, do not work
in the same jobs as men, but are instead concentrated in a narrow range of sex-segregated

occupations with wages below thase paid to men.for compatable work, Although there

+. N\ have been some changes in the types of jobs men and women hold, the degree of job /{
i /

. }
segregation has remalned essentlally the same since the bgg'\ming of the century: =+ /

"”» e ]
/ ~ X
In the 1970s, more than 40 percent of all women worl-{eri'Were employoﬂ m IO . )u s

occupatlonal categories: secretary, retail trade salesworke’rs bool;keeper, pnva:te househcljld
worker, elementary school teacher, waitress, typist, cashier, sewer and stitcher,.and
registered nurses. In 1982, more than 50 percent of all female employees were f:!ound

in only 20 of a total of 427 occupations.= &/ More than half of all employed women in

1982 worked in occupatlons which are 75 percent female, and 22 percent of emplqyed

7/ \

women were in jobs that are more than 93 percent female,~ {
\
i
|
The degree of )ob segregatlon is stightly higher for Black women than for whx.te ;
women, Flfty-four percem of Black women are in two of the 12 major occupatlons,

clerlcal and other service \‘workers. whereas 51 percent of white women are in those‘

v
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occupatlons.y Black women are more likely to be found in service (29.5 percent) or
blue collar jobs (17.2 percent) than are white women (19.6 percent and 12.8 percent).gl
=" On the other hand, Black women are less likely to hold white collar Jobs (clerical, sa.es,
\ 13
professional, managerial) than are white women.-l—w !
In 1981, the National Academy of Sciences released a landmark study entitled

Women, Work and Wages: Equa) Pay for Work of Equal Value, which concluded: "Not

only do women do difterent work than men, but also the work women do is paid less,

and the more an occupation is dominated by women, the less it pays-"l—l-/ The study

added that "only a small part of the earnings diiferences between men an(gi'women can

be accounted for by differences in education, labor force experience, labor force commitment,

o other human capital factors believed to contribute to productivity differences among
12/

workers.'—

Jobs traditionally held by womere == in so-called women's work -~ pay less, regardless
of the skilis and expertise required. As one commentator has noted: "It's 'Catch 22"
Women's work historically has been paid poorly because women were doing it and women

13/

work for less because they cannot get more,"==

The cost of this discrimination to families and to society as a whole is devastating.
_Along with the dramatic increase in the number of.households headed by women -~ more
than nine million American family households, about one in six, are maintained solely
by women-l—a‘/ There has also been a rise in the number of families headed by women
living'in poverty. Almost one in three female-headed families is poor in contrast to
one in 18 families headed by men.u/ Of women in the labor force, 66 percent are either

single, widowed, divorced, or have husbands earning less than 515,000.1—6-/
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Twenty years of wage correct.ons required by the Equal Pay A 1 - which mandates
equal wages for men and women performing the same work for the same employer
— have brought higher wages for thousands of women, but have not reduced the wage
gap because relatively few women hold the same jobs as nen. Similarly, although atflrmatlve
action measures have created many new job opportunities for women, they have not
reduced the wage gap because the movement of women into non-traditlonal jobs has

not matched the growing number of women workers in traditionally female occupations.

It has been suggested that the wage gap would decrease if nurses, teachers, secretaries
and social workers, for example, were to leave their fields _and find jobs in higher paying
male-dominated occupationﬁ. Suggestions of this type are an extremely limited remedy
for several reasons. First, they fail to address the basic probiem of wage discrimination *

against people in predominantly female Jobs. Women and minarities have a legal right

to be paid fairly -- without discrimination - for the wark they perform. Indeed, employers
kear a heavy burden for having "locked"” women and minorities into their jobs and perpetuated

illegal segregation for 20 years foliowing the passage of the Civil Rights Azt.

Second, they call on women — and men who labor alongside them in traditionally
female jobs — to give up important work and years of tralning and experience. Third,
patticularly in times of high unemployment, the overall shortage of jobs makes it unlikely
that this job integration approach to reduclng the wage gap can succeed, Finally, these
suggestions ignore the need for society to continue to have workers tilling these important
jobs in some of the fastest growing occupations.

The principle of pay equity, or equal pay for work of comparable value, requires’
the elimination of wage ds&imimtion among jobs which, although not equal, are comparable

based on skill, effort, responsibility and working conditions. The majority of pay equity

Pt
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actions to date have been efforts to reach sex-based wage discrimination. However,
In thuse workplaces where job segregation and low wages are associated with race or
ethnicity, the principle of pay equity is equally applicable. For example, in New York
State's $500,000 pay equity job evaluation study -- the largest to Jdate - both race and

sex are being studied as bases of discrimination.

Job value can be measured by a consistent set of criteria, including factors such
as skill, etfort, responsibillty and working conditions, but in practice job evalution systems
often contain built-in biases. The best-known study of the discriminatory potential
of job evaluation systems is contained in the National Academy of Sciences' 1981 repoit,
Women, Work and Wages: Equal Pay for Work of Equal Value. The NAS study did not
find all aspects of job evaluation inherentiy discriminatory, and it specifically encouraged
reliance on such procedures as the only acceptable method of exhibiting fairness and

equity in a wage system.

{I. Pav Equity As An Emerging Fact Of Life

Pay Equity has become more than an interesting concept. In the last several years
there has been a proliferation of actions aimed at ellminating sex-based and race-based
wage discrimination involving jobs which are not identical. !n addition to on-going education

and research, there are four muin strategies being used:

(1) Collective Bargaining. Labor unions have been among the leaders of the

movement {or pay equity. Indeed, since 1883, it has been the policy of the
AFL — now the AFL-CIO ~ that "equal amounts of work should bring the
same price, whether performed by men or wo:r. == Labor unions are actively

pursulng pay =quity issues through the adoption of pay equity policies, union-
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conducted wage and job studies, negotiated joint labor-management job evaluation
studies, negotiated wage equity increases, the use of grievance and arbitration
procedures to correct wage-rate ineqities, political action, and, if necessary,

lltigaﬂon.lz/

A major strategy to promote pay equity is the unionizing of women.
Currently, working women who-belong to unions earn on the average over

a third more than non-union women.ﬁl In fact, white-collar women union

members earn an average income 44 percent higher than non-union wo _‘.__"Iij/
The issue of pay equity has become a powerful stimulus for organizing women
workers as more and more women are realizing the need to have an organization

to go to bat for them in combating sex-based and race-based wage discrimination

in the workplace.

(2) Qrganizing. Working women such as clerical workers and librarians who
may not be in unions are organizing for pay equity raises with the assistance

of working women's groups, professional associations and organized labor,

9 to 5t National Association of Working Women has used public pressure
to win pay eaity increases. In Boston, the John Hancock Insurince Company
agreed to a 10 percent wage increase for clerical workers in 1981 after 9

to Sorganized a public pressure campaign exposing Hancock's low wage structure.,

The American Library Assoclation hias worked with its members to
win pay equity for librarians. Two studies performed by the Fairfax County
(Virginia) Library Assoclation documnented that librarlans are'the victims

of sex-based dlscrimination. To date, the County of Office Personnel has

V=28 0 - BA - L0 i iy
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not complied with the studies' recornmendations to raise the wages of all

undervalued jobs, and the librarians have now filed EEOC charges.

Enforcement of Federal Laws. Efforts to see Title Vil of the Clvil Rights

Act enforced are increasing with the tiling of administrative charges and
k]

lawsuits. Several féderal court decisiom”sui:h as IUE v, Westinghouse and

the Supreme Court"s 198! decision in Gunther v, Washington expliciﬂy state

that Title Vil of the Civil Rights Act does apply to wage discrimination cases

in which men and women do not till exactly the same jobs. These decisions

are important sex-based wage discrimination victories because opponents

of pay equity argued that the application of Title VIl was restricted solely

to equal work situations. The decislons are also significant because they

made clear that sex-based wage discrlmination is as illegal as wage discrimination

based on race, national origin or religlon.

; The International Union of Electronic, Electrical, Technical, Salaried
and Machine Workers, AFL-CIO (IUE) has been a leader in pay equity litigation.
In early 1970, IUE filed the first pay equity lawsuit. In addition to the JUE
v. Westinghouse case referred to above, which was affirmed by the Supreme
Court at the same time It issued the Gunther decision, IUE has filed five
other Title VIl pay equity lawsuits against Westingtouse and one against
General Electric, F'ive of the six suits filed against Westinghouse and the
one against Generai Electric have resulted in settlements which include
hundreds of thousands of dollars in back pay awards, and upgrading of the
wages for predominantly female electrical assembly jobs, resulting in millions

of doilars in future wages.
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The American Federation of State, County and Municlpal Employees,

AFL-ClO, (AFSCME) has also been a leader on the pay equity issue in the

e e -~ T

courthouse.) The AFSCME v, Washington State case, the leading current

pay equity case, is the culmination of a | I-year struggle beglnning in 1973
to remedy sex-based discrimination in public employment. The AFSCME

M v. State of Washington case showed in detall the kind of evidence that would

generally resuit in a court finding ot discrimination. In that case the court
found that the evidence of discrirmination in compensation was “overwhelming,”
and constituted "direct, overt and institutionalized discrimination.t’ We

submit that the practices found in that case are typical of the practices

of virtually every employer -- private and public -~ where women have been

traditionally employed. A

()  Federal, state and local Rovernment actions, The tederal government is

just beglnning to examine its own evaluation system for sex bias agalnst

its fernale employees. At the request of Congress, the General Accounting
Office is studying the federal compensatiot. systcr;\ and analy zing the factors
involved in determining salary grade levels. The results of this study are
expected to be useful as a tool for detecting discrimination in other kinds '

of compensatl‘t systems. But it isin state and local governmants that major
solutions for correcting sex-based and race-based wage discrim'maﬂ:)j are

being ploneered. [n a survey by the National Committee on Pay Equ‘n‘y,

to be published soon, we have identitled over one hundred government initiatives
undertaken by school districts, countles, municlpalities and state leglsiatures.

and agencies in at least 30 states,

Generally, the surveyed initiatives take the torm of new laws or amendments,

P -
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entorcement efforts, or executive branch policy declalons, and fall into the

four following categories:

(1)
(2)

(3)
(4)

Informatlon and Data Collection:

Job Evaluation Studies:

Pay Equity Policies and Implementation: and

Enforcement of Existing Laws.

. Ekplodlng Common Myths About Pay Equity

Although pay equity is rapidly becoming a reality, it faces substantial resistance.

This resistance focuses on three major pay equity myths:

l.  Youcarnot compare dissimilar jobs for the purposes of setting salaries {this

is know a= the “apples and oranges" argument)

2. Youcannot intarfere with the free market system by establishing comparable

salaries (this Is known as the "{ree market" or "svervone does it" argument):

3. You cannot pay women workers or minority workers what thair jobs are worth

because it will cost teo much.

(1) Apples and Oranges: For decades, empioyers have been comparing dissimilar jobs

for the purposes of establishing salaries. Modern employer-Initiated and administered

job evaluation systems were developed some 47 years ago to evaluate managerial jobs.

These sys'tems were used o create organizational hierarchies and to justify wage structures,

O
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They were later usad, with some revisions, to evaluate blue collar, service and clerical

joba.

Almast every large employer uses some method to evaluate the internal relationship
of ditferent jobs based on an objective evaluation of certain prerequisites or characteristics
of the jobs relating to skill, effort, responsibility, and working conditions. Indeed, twe-

thirds of U,S. adult workers are paygraded by job evaluation schemes.zg/

Judges have been comparing "apples and oranges” under the Equal Pay Act (EPA)
for over 20 years. Fraquently, a judge must determine on the basis of job content or
job evaluation whether men's and women's jobs are "equal or substantially equal" within
the meaning of the EPA. In Corning Glass Worlg v. Brennan, 417 U,S. 188 (1974), the
Supreme Court specifically noted that employers had urged the protection of the job
evaluation concept during passage of the EPA by Insisting on the addition of the fourth
atfirmative defense in the EPA ("any other factor other than sex") to protect bona tide

non-discriminatory job evaluation systems.

The federal government has also been involved in evaiuating dissimlar Jobs for
the purpose of setting salaries, The U.S, Department of Labor has published the Directory
of Qccupational Titles (DOT) for decades. This is a ranking of jobs from what tne Department

believes to be the most Important and most valuable to the least important and least
valuable, The DOT has been offered to and used by thousands of firms as an aid in setting

salaries.

It is interesting, therefore, to have the same empioyers who have been happily
comparing dissimilar jobs for years suddenly say that job evaluation systems cannot

be used to compare male-dominated and female-dominated jobs. They say that itis
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impossible to compare apples and oranges, The Nationél Academy of Sciences In its
study on pay equity, It Is important to note, parts ways with these opponents in concluding
that, difticulties aside, such comparisons are feasible as long as care is taken in collecting

and analyzing information about jobs.

The pay #quity issue vmphasizes the need to design iob evaluation systems that
are free from sex Or race bias: systems, if you will, that will pay the orange and apple
equally for giving us the same :mount of energy: systems which do not pay the orange

less than the apple simply because it is not red.

(2)  The "free market" or "everybody does it": The concern that social reforms will

destroy our economic systems is not ﬁew. In the 1880s employers testified in the Massachusetts
legislature that a proposed law would lead to chaos in the productive process, that employers
would move out of the State, that the law would destroy the excelient relationship between
employers and employees, and that it would lead the country into socialism. What was

this terrible and dangerous legislation? It was a child labor law peohibiting children

from working more than eight hours a day.z—l-/

Employers opposing pay equity invoke a similar list of potential disasters, which
primarily tocus on the inviolability of the free market system. Essentially, employers
claim that the free market system always has and always should detarmine wagest it

it does not, economic havoc will ensue.

"Free market" or "everyone doas it" is a bankrupt argument for the following reasons:
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(a) There is o such thing as a pure free market,

As a society, we interfere consistently in the market place. Sometimes
we interfere for economic reasons t0 protect employees because we have certain
social values, For example, we have child labor laws because we think that it
is more important to educate children than to employ themn, We have wage and
hour laws limiting the number of hours people are allowed to work and setting
minimum wages because we feel that the life of our citizens should include a certain
amount of leisure as well as a living wage. And, we have anti_-dlscrimination laws

that say "thou shalt not pay women or blacks or Hispanics less simply because

you can get them cheaper, because they are desperate for jobs." amy,

It is not just the government, however, that "interferes" in our so-called
wfree market." Employers also actively interfere. In Boston, 9 to 5 discovered
the existence of something called the Boston Survey Group. Thi- '~ a group ot
employers of clericals which met to fix the wages of clerical jobs in order to keep
clerical salaries artificially low. The law of supply and demand, supposedly sacrosanct
to employers and often used to fight the concept of pay equity, was conveniently

ignored in this process.

{u) Sax bias in "market wage rates.”

The most common way of establishing a salary is by paying what other employers
pay for a similar job. This is called paying market wage rates. The use of these
rates, however, does not reflect the value of the job rela;ive to other jobs in the
same ficm and may well reflect prior discrimination by other employers or by

society as a whole, [n effect, reliance on the market wage rate is one important

i
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way through which the depression of wages of women and minorities is transferred

from employer to employer,
Supporting this conCept, a main conclusion of the NAS analysis of labor markets
In its pay equity study was that "observed market wages incorporate the effects

of many institutional factors, including discrimination."-z-g-/

(c) Blased response to the market place.

Employer; of ten respond differenltly to market situations depending on the
.3ex or race composition of the jobs for w.hich they are setting wages. According
to market theory, when there are shortages in occupations, the salaries of these
occupations should rise. There is a great deal of evidence, however, to suggest
that this oftan does not occur when the occupation Is female-dominated or dominated

by minuritles.

The well known and long-time shortage of nurses -~ in this vastly underpaid
profession — vividly illustrates that supply and demand can have little effect on
the wages of female-dominated professions. Some hospitals have gone to the extent

of recruiting nurses in the Philllpines rather than paying nurses a fair wage.

The courts have repeatediy declined to sanction the defense that "others
do [t" as an excuse for law-breaking, The Supreme Court and various lower courts
have spacifically rejected the market detense. The Supreme Court's comment
concerning EPA claims in Corning Glass, supra, is just as applicable to claims

of sex-based or race-based wage discrimination in different jobs.

'ERIC ,
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The differential . . . reflected a job market in which Corning
could pay women {ess than men for the same work. That

the company took advantage of such a situation may be
understandable as a matter of economics, but its differential
nevertheless became llegal once Congress enacted into -
Jaw the principle of equﬁpay for equal work.
The whole purpose of this Act was to require that these
depressed wages be raised in part as a matter of simple
justice to the employees themseives, but also as a matter

. of market economics since Congress recognized as well

' that discrimination in wages on the basis of sex "constitutes

an unfalr method of competition." (at 203, 207, emphasis

added) .
In Norris v. Arlzona Governing Committee, 671 F.2d 330, 335 (9th Cir. 1982),

affd. in relevant part, rev'd in part, 51 U.S. Law Week 5243 (1983), the court states:

Title VO has never been construed to allow an employer
to malntain a discriminatory practice merely because it
reflects the market place . .. .

(3) Cost. The third pay equity myth involves the issue of cost. According to opponents .
of pay equity, increasing women's salaries would lead to economic chaos. Employer '
advocacy organizations have estimated that the cost of implementing pay equity would
range from $2 billion to $150 billion. This is quite a range, the high estimate being 75
times larger than the low estimate. [t is an estimate that makes us question the accuracy

of employer predictions.

We note that the same cost arguments were raised at the time of the passage
of the Fair Labor Standards Act, the Equal Pay Act, and the Pregnancy Discrimination
Act. We are not aware of any employers who have gone out of busiress because they

had to comply with these pieces of legislation. L

Pay equity advocates are concerned about cost. But we are interested in dealing

with accurate flgures in a reasonabie manner. In the state of Minnesota, for example,

Py
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the Council on Economic Status of Women prepared a report on pay equity. This report
included. specific figures for the cost of achieving pay equity and identlfied a variety

of salary pools which could fund pay equity increases. Contrary to employer cost predictions,
the hard data in Minnesota indicated that pay equity increases would only amount to

between 2 and 4 percent of the total budgeted for state salaries.

Convincing evidence was presented regarding the costs in litigation tees for fighting
a similar reform within the Minnesota State university system. In that case, the litigation
cost more than the amount needed to raise the salaries of women's wages. As a result
of this information and the |.DreSSure of AFSCME and women's organizations, the legislature

passed a bill establishing a process and timetable for closing the gap.

New York State and the Civil Service Employees Association (AFSCME) are also
dealing with the cost question responsibly. Their pay equity study will include economic
forecasting to project State revenues as well as to assess’ potential costs of closihg any
wage gap related to sex or race segregation. In addition, the National Committee on
Pay Equity is embarking on a survey of those em ployers who have done job evaluation
studies and adopted implementation plans in order to determine actual costs so that

cost discussions can be dealt with on the basis of facts and tigures rather than ideology.

Those employers who are voluntarily implementing pay equity are making the
wise and fair decision, Our history of economic reforms makes it clear: adjustment
is easier for employers who voluntarily comply with our laws. It employers wait to be
forced to pay non-discriminatory wages, they will not have the opportunity to cooperatively
phase in salary increases, no matter-how expensive these ‘incrrreaus may be. Washington
State has learned this lesson the hard way, as a result of not voluntarily implementing
its own Study in 1974, 1t now faces an estimated $1 billion price tag as the result of

court order in order to achieve pay equity.
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But, finally it is critical to remember that the cost of correcting dlscrlminatq'ry

practices is no justification for violating the law. Women employed by the Los Anéelu

Department of Water and Power filed sult in Los Angeles Department of Water ang
f

Power v. Manhart, 435 U.S. 702 (1978), because their employer required them to c;’antribute

1
h
1

more than men to the pension plan since according to actuarial tables women :

'
{

live longer and so receive more in pension benefits. By requiring women to contrjbute

|
more than men, Los Angeles was arguing that it was recovering its anticipated cgsts.

l

In 1978, the Supreme Court ruled in this case that the cost of correcting difscriminatory

parctices is no justification for violating Title VIl In its ruling the Supreme Cou’rt stated

that the argument of the empioyer:

i
i
[
i
might prevail if Title VI contained a cost justlfication !
defense comparable to the affirmatlve defense in a price
discrimination suit. But neither Congress nor the courts l
have recognized such a defense under Title VIL. 435 U.S. i
702, 716-717 (1978). !
|
|

Finally, as the court emphasized in AFSCME v. State of Washington, 33 F#P Cases

308, 324, (1983) "Defendants' precocupatlon with its budget constraints pales wl'ien compared
with the invidiousness of the ongoing discrimination .. ." i

Iy. Failure of Federal Government to Enforce Civil Rights Laws to Achieve éLEqmrx
%
. ..While private parties have enjoyed some success In eradlcatingﬁsgx-b_g;e'd_vﬁq_a_g,e,_
discrimination, the federal agency charged with enforcement of Title VI — EEOF -
has made no effort to eradicate this type of discrimination. Shortly after the Supreme

Court issued its decision in the Gunther case In 1981, EEOC adopted the recommendation

1G3
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of its Otfice of Policy Implementation to "provide interim guidance to tield offices

on identifying and processing sex-hased wage dlscrimination charges under Title V11

and the Equal Pay Act in light of the holding” in Gunther. That EEOC memorandum

set forth coinprehensive procedures for "investigating" and "evaluating sex-based wage
clalms” and also provided that "counseling of potential charging parties shouid be expanded
to reflect it is still in effect.” Yet EEOC has done nothing to implement this direction. .
In fact EEOC has refused to investigate the hundreds of sex-based wage discrimination
charges that have been filed with it and continues to ignore its own investigatory procedures

for processing such charges. 4

Moreover, EEOC has refused to adopt any of the recommendations put forth by
the National Commuttee on Pay Equity - suggestlons that if implemented, would demonstrate
EEOC's commitment to this issue and result in a more aggressive pursuit of pay aquity

charges.z-—al

With regard 1o AFSCME v. State of Washington, the leading current pay equity

case, which EEOC Chair Thomas has called a "straight Gunther Title VII case ," Agsistant,

Attorney General for “ivil Rights, Bradford Reynolds, has stated -- without having reviewed
w24/

any part of the record — "I have absolutely no doubt his (the judge's} decision is wrong.

Linda Chavez, the Director of the U.S. Civil Rights Commission has indicated

her opposition to comparable worth and has Characterized it as a "radical idea.”

The Reagan Administration's Labor Department, on August 13, 1982, accepted
a totally inadequate settlement of a pay equity case brought by the Carter Administration
under the leadership of Labor Secretary Ray Marshall and Assistant Secretary for Employment

Standards Don Elisburg against Kerr Glass Manutacturing Corporation - the first Gunther-

]
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type complaint of sex-based wage bias filed by a federal agency. Despite a 122-day

trial in 1979, the Reagan Administration's Depaftment of Labor Office of Federal Contract
Compliance Program accepted a settlement wvolving no backpay and "0 upgrading of
female-dominated jobs, and agreed that the Department would not take any action based

on the Kerr job evaluation system until at least 1985.2/

V. Recommendations for Congressional Action To Achieve Pay Eguity

Because of the persistence of the wage gap between men's and women's jobs, despite
signiticant economic changes and despite 1. enactment of important anti-discrimination
legisiation over the past 20 years, working women ail over the country have begun to '
search for, and demand, new solutions to this unrelenting ecoromic discrimination.

‘{“The link between pay equity and the gender gap is significant. Simply put, pay equity
- the major economic issue that women confront today -- appeals to and unites working
women. More and more women in 1984 will be voting their pocketbooks and demanding
solutions to the wage gap, and the related issue of the "feminization of poverty.' )

We are aware of the many recent efforts taken by this Congress to take steps *

to achieve pay equity, We are grateful for the support that Many of you have shown
and the willingness to help eliminate the serious wage disparities between men and women

and mirorities and non-minorities. We hope to be able to work closely with you to devise

the best and most concrete soluiions to these problems.

The biggest obstacle tu eliminating diserimination and achieving pay equity is
the lack of adequate enforcement of ‘itle VII of the Civil Riglis Act and Executive

Order 11266, the federal statutes that prohibit wage discrimination on the basis of sex,

[
v
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race, or national origin. The problem at the national level is not one of needing more
legislation.bThe laws are clear in their applicability to pay equlty.1To provide guidance
to those Members of Congress who would like to express their Commitment to working
women by taking pay equity action, we present the following suggestions which were

adopted by the members of the National Committee on Pay Equity.

We need to ensure that those agencies responsible for upholding the laws, do so.
To this end, there must be the appointment of staft and officials who are committed
to full enforcement of the Civil Rights Act and the Executive Order to positions in enforcement,
parsonnel and budget in the U.S. D, irtment of Justice, Oftice of Federal Contract
Compllance Programs, Equal Employment Oppo‘rtunity Commission ~nd the Oftice of

Personnel Management.

Without <ongressional insistence on the appointment of officials strongly committed
to upholding the law, the wage gap will continue to exist, and in fact, may worsen.
In addition, Congress as part of its oversight {unction, must demand that EEOQ enforcerﬁent
agencies earmark funds to litigate race~ and sex-ba.sed."/age discrimination cases.‘\ve
also urge this Committee to make known to EEOC its view that EEOC should immediately
implement its existing directive on investigating pay equity charges and should develop
its ; y equity policy on a case-by-case basis as it has done in many other areas. The
Jissuance of guidelines and broad policy statements concerning the theoretical outer | .t
parameters otfhe Supreme Court's Gunther decision is totally unwarrantedeES‘C
should concentrate tirst on the thousands of sex-based wage discrimination cases that

fall well within the confines of the Gunther and |'JE v. Westinghouse decisions. Guidelines

are merely a smokescreen for doing nothing.
i
Members of Congress, themselves, can take important steps by appointing expert
legislative and administrative staff who are knowiedgeabie about relevant economic,

empioyment and training issues relating to pa) equity.
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The National Committee on Pay Equity believes that a sincere commitment to
pay equity require; the establishment of a policy of pay equity in all employment and
training programs to insure that female-doT.inated and minority-dominated jobs receive
appropriate salaries, It should be a goal of all Members of Congress to sée that equal

pay for work of ¢ )mparabie value is institutionalized in all such programs.

Labor unions and advocacy groups should be involved in all enforcement agency
etforts to eliminate wage discrimination. These organizations represent the men and

women who have been victims of discrimination.

Members of Congress can take an important role in encouraging private employers

to undertake voluntary compliance programs to achieve pay equity, Lawsa * '.".come/

\

necessary only when voluntary compliance fails. In addition to their lawmaking powers,
Members of Congress have at their disposal an enormous capacity to educate the public
about pay equity and the need for enforcement of wage discrimination laws through

the media, hearings, speeches, publications, and conferences. They can also encourage

their constituents to use existing law by filing charges and lawsuits based on wage discrimination.

Congress should also ensure the implementation of pay equity for federal employees
as mandated by the Civil Service Reform Act of 1978, in conjunction with federal labor
unions. To this end, Congress ml.JSt provide necessary funds to implement pay equity
in the federal government, A fundamental step toward pay equity is a joint labor-management

study of the Federal Civil Service.'

As an empioyer itself with authority over various tegislative agencies, including
the Library of Congress, the Government Printing Otfice, the Government Accounting

Otfice and the Congressional Budget Office, Congress should be concerned about discriminatory
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wage rates in these agencia.‘ We therefore urge this Committee to encourage the appropriate
congressional committee to have Congress set an exar.. ! for the rest of the public
sector and the private sector by retaining an independent job evaluation expert to investigate

possible wage discrimination within these legislative agencles.

Finally, Miembers of Congress should urge the EEOC and the Justice Department

to file an amicus curiae brief or to intervene on behalf of the victims of discrimination

on the appeal of the AFSCME v, State of Washington case. EEQC and Justice have

a legal duty to enforce the law as interpreted by the Supreme Court in Gunther and

{UE v. Westinghouse.

Conclusion

The National Committee on Pay Equity,urges the Joint Economic Committee to
1ssue a report on pay equity documsanting the devastating cost of sex- and race-based

. : . . T "
wage discrimination -- costs to the workers, their families and to society as a whole.

P

This Adrainistration has shown its total contempt for strong enforcement of civil
rights and anti-discrimination laws. We therefore urge that the Joint Economic Committee
make clear that this Administration's abdication of its statutory obligation to enf'orce
the civil rights laws will not be tolerated and that Congress will exercise a vigorous
oversight role to ensure that the laws of the United States will not be Hagtantly violated

wlthout severe consequences.

In the fac= of the total refusal of the executive branch of the government to care
about discriminatiun, the National Cornmittee on Pay Equity salutes those menmbers
of the legisiative branch who are doing more than giving lip service to womer's and
minor'ties' wage issues -- those who are taking concrete steps to find and get rid of

sex-based and race-based wage discrimination.
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Labor Union Policies

The AFL-CIO, many internatjonal unions, locals, and other
organIzatIons of working people have passed resolutions
in support of pay equity. :

The American Nurse's Association reports that five state
nurases' associations in Florida, Massachugetts,
Pennsylvania, New York, and California, are now taking
the bargaining positions that specific comparable worth
provisions must be included in all their contracts with
health care employers.

The bargaining recommendations of the Newspaper Guild
urge that "Locals should give special attantion to wage
improvements in clerical wage classifications to bring
these rates up from sublt?ndard levels where necessary.”

Another recommended barqa{ning goal is that "Locals
should astablish minimums reflecting the true differentia-

tion in job content...”

More directly, equal pay for equal work or work of equal
value is a mandatory collective bargaining proposal which
must be made each time a Local enters into negotationa.

Union Conducted Wage and Job Studies

The American Federation of Teachers (AFT) representing
University o alifornia rarians, conducted a study
comparing librarians with comparable academic, non-teaching

jobs in the univeraity system.

In 1975, the Communications Workers of America (CWA)
established a Job Value Analysis Committee to examine the
content of Bell System jobs. The committee paid special
attention to clerical jobs, many of which may have been
undervalued by the Bell System over the years through job
segregation and wage discrimination, fThe committee found
a lack of uniformity in job titles, an excessive number
of job titles, and an overly narrow clustering of pay
rates, especially for clerical jobs.

Some of these problems were righted in 1977 and .1980
bargaining when CWA eliminated most of the unoccupied
titles, reduced the number of clerical wage groups and
upgraded thae Service Repraséntative and Operator classifi-

cations.
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e Pay equity has become the focus of activities for members
of the Associated Clerical, Office, Laboratory and Tachnical
Staff ( ,_part of the Maine Teachers Association,

S Natlonal Education Associatlon (NEA] affillate. Ninety
percent of the 1,000 sclassified"” employees who work at
the University of Maine's seven campuses are women.
An employea sponsored job survey at Orono, where over half
the classified employees work, ravealed in 1979 that two-
thirds of the employees in the ten lowest wage categories
wers female. No woman held a job in-the top eight wage

. categories at the university.

Support staff at this university are planning further
.invastigations into some inequitiaes, They are now proposing
to compare their wages with those of other state employees,

. whose salaries are higher in a number of job catagories
which are the same, or are substantially gimilar, to those
jobs held by .the university employees.

Negotiated Joint Labor Management Job Evaluation Studies

e The Civil Service loyees Association (AFSCME),
representIng 100,65% NWew York State employees, has negotiated
$500,000 to do a pay equity study. The study will examine
both sex- and. race—based wage differentials, It will also
include an economic forecast for the State of New York, so
that the parties can plan for orderly implementation of
the results. .

e One Outcome of the 1980 national collective bargaining
agreement:. between CWA and the Bell System aimed at
addressing the issue of comparable worth was the formation
of a joint national CWA/AT&T Occupational Job Evaluation
{DJE) Committee, comprised of three Union and three
management representatives. The Committee waa charged with
the responsibility to research, devaelop and make recommanda-
tions concerning the design and implementation of a job
evaluation plan for non-management workers in the Bell
System. Once a plan ia developed, the Committee will
jointly recommend the plan to the CWA and AT&T national
bargainers, who will make the final decision to accept,
modify or re ct the plan.

The joint OJE Committee has been working to develop a job
avaluation plan that will achiave an equitable wage
structure for all workers, both male and female, compen-
sating for many of the inequities caused by technological

change.
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wage Equity Increases Through Collective Bargaining, Greivance )
Procedure and Arbltration -

® AFSCME has won pay equity increases in San Jose California.
§an Jose municipal enployees, members of AFSCME Local 101,
struck for 9 days ia July 1981 and then ratified a contract
which provides for across the board wage increases for
2000 city workers of 7.5% the first year and 8% the second
year. Also won were wage squity increases of $1.5 million -
for 60 predominantly female and mixed jobs ranging from 5
to 15% over two years. .

In 1979, over 200 clerical workers, members of Local 101 in
San Jose, held a "asick-out” and the city agreed to a joint .
labor-management job evaluation study. Study results

showed that predominantly female jobs were paid 15% less

on the average than traditionally male jobs of comparable
worth. In negotiations, the c¢ity was reluctant to

implement  the study results and sought to take equity increase
from general salary raises., Rallies, educationals,

testimony, a march, public pressure, the filing of EEOC
charges, and eventually the strike were necessary to bring
victory.

@ In the State of Illinols, AFSCME Council 31 was able to
obtain a pay increase through arbitration for word
processing equipment operators. The state evaluated the
job and decided it should be raised one grade. The union
felt that was insufficient and hired its own job evalua-
tion speaialist, who compared the job to a variety of other
jobs and determined that it was still undervalued. Thae
arbitrator in a 1981 ruling agreed with the union's expert
and as a rasult about 300 word processing equipment
operators received about $1,000 more than they wou’? have
received had the state's position been upheld.

e The 1981 contract between the State of Connecticut and
the New England Health Care Em loyees Union, District 1199,
RWDSU, calls for the State to establish a pay equity fund
equivalent to one percent of the healthcare workers' payroll

with stipulations that it be used in the first year to
begin to correct internal inequities.

@ In 1971 The Newspaper Guild set a priority wage goal of
achieving wage parity for inside classified talephone
salespersons, historically women, with the top wage

t classifications. Those top classifications include outside
classified and display salespersons who sell advertising
in person. The inside classified salesperson uses the

telephone to sell. |
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In 1970, the average weekly wage of inside classified
sales was 62.2% of the outside display sales weekly
wage, As of August 1982 the average weekly wage of
inside classified sales rose to 67.5% of the outside
sales.

To date one publisher, the Maul News, has agreed to wage
parity in the inside-outside advertising sales under

the Hawaii Guild contract. Several others have narrowed
the disparity. For examples, the Pacific Northwegt
Newspaper Guild reached an agreement with the Tacoma
Tribune in 1981 which boosted the inside classified sales
wage to within 90.3% of the outside sales. 1In 1970 the
inside classified sali's was 57.2% of thea outside sales.
And the San Jose Newsp.per Guild increased the inside
sales wage to within 76.9% of the outside sales wag: in
a 1980 agreement with the San Jose Mercury & News. In
1970 t:he inside weekly earnings was 64.8% of the outsaide
sales.

In 1972 in negotiations with Kaiser hospitals, SEIU Local
399 won significant catch-up wages and successfully
Jemonstrated that "light cleaners"--a classification
primarily for women responsible for cleaning rest rooms
and offices-- and "heavy cleaners”~-~ a primarily men's
classification responsible for waxing floors--were
equivalent jobs. The "light cleaner" job wvas upgraded

so that women no longer receive less money for work
requiring comparable skill, effort, and responsiblity.

Last summer in Pennsylvania, 2,000 clerical and technical
members of SEIU Local 585 went out on strike to ‘iin an
acrosg~the~-board increase of $1,032.00 which brought

their wages closer to comparable jobs elsewhere in county
employment. SEIU members received the support of sister
trade unions in demanding wage increases which w 3%
above those received by other county units by popifting out
the need to catch up to decent wage gtandards.

Legal Action

Almost 10 years ago. AFSCME Council 28 persuaded the State
of Washington to investigate whether female-dominated jobs
paid less than male~dominated jobs requiring comparable
skill, effort and rasponsibility. The study -- the first
pay equity study -~- showed that female-dominated jobs
paid on the average about 20 percent less than comparable
mala~dominated jobs. The State refused to comply with

the recommendations of its own personnel Board and raise
wages. AFSCME filed sex discrimination charges with
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the EEOC, and o~ July 20, 1982, a multimillion dollar
lawsuit was £il-4 in federal district court, The case ---
the first of its kind ---~ will be heard August 29, 1983.

In addition to the case in Washington, AFSCME has pending
charges or lawsuits against the States of Hawall, Wisconsin
and Connecticut and the Cities of Los Angeles, Chicago

and Philadelphia.

@ At its 1972 convention, the International Union of
Electrical Workers (IUE) initYated a Title VII Compliance
Program because it found that collective bargaining was
often not suifficlent to remedy sex discrimination. The
program involved educating members and staff, and research
on jobs and wages by sex and race.

Under this program if the employer refuses to bargain,

the IUE has filed ‘ational Labor Relations Board charges
along with complaints under Title VII and/or Executive
Order 11246. In addition, the IUE has worked closely
with federal agencies. Under the Carter administration,
the EEOC adopted a "Resolution on Title VII and Collective
Bargaining" which encouraged union participation in
affirmative action.

The International Union of Electrical Workers has been a
leader in comparable worth litigation. 1In addition to
the I v. Westinghouse case, the union filed 5 other
Title pay equity ladsuits against Westinghouse,

Five ne 6 suits filed have resulted in settlements
which .p:lude substantial back pay awardis and signifi-
cant upgrading for predominantly female el trical
assenbly jobs.

Political Activity
e The American Federation of Government Employees (AFGE),
National Federation Of FeaeraI'Emoonees {NFFE) and
National Treasury Employees Union (NTEU testified before
Congress in September 1932 about wage scrimination

against women in federal employment.

@ AFSCME gave strong support for the passage of legislation
In Minnesota that establishes pay equity as policy for
state employees and requires that a part of the funds
appropriated for salary adjustments for state employees
be used to correct pay disparities for female-dominated
jobs.

o i 7 i)
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AFSCME is alsp a member of the Minnesota Council on
the Status of wWomen which conducted the study that
exposed pay inequities in the State's pay structure
and that led to passage of the pay equity bill .In 1982.

e This past year, the Los Angeles Unified School District
was asked by the United Teachers of L.A. (NEA/AFT) and
other organizations to conduct a comparable worth study of the
district's wage scale. An options analysis paper prepared
by the school district's Commission on Sex Equity demon-
strated that even a superficial assessment would reveal
systematic underpayment of traditionally female job
categories.

The school board voted 5-2 to defeat the proposal. The
two votes in favor of the study were cast by the only
females on the Board. While these two women had been
political opponents on many issues, apparently their own
experiences gave them a sensitivity to the issue of
undervalument of job worth that their male colleagues
did not share.

e The United Auto Workers (UAW) has expressed much of its
support for pay equity through its political activity
and its leadership in coalitions. The UAW participated
in a broad coalition which struggled seventeen years
for the passage of the 1963 federal Equal Pay Act, which,
in draft, originally included comparable worth language.
The UAW has also been active in a state-wide pay equiy
coalition in Michigan.
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ffack i an ipparantly gex- :
sirasely tow vugas far women,

{issriminanion anare thae @
Aage poii «as disprapernti

AcCTLIng

Wki'e che lower cour<s have acted promptiy and decisively
-3 angwer the glestions lefi open by Gunther, aver the past year
ae LEANC nas failes %o proviie zhe gquidance and leadersh:ip whia
thle V1D demands of 12 i the ata i wWage discrimination.
Befare Gun-Her, rne EEQC commissioned a study by the National
Academy of >Sciences Lo determ.ne both the mannar in which con-.
ventisnal wage-s2ttiing pracrtices operate to discriminate against
women and tne feasibility of crearting otas-free wagz2-sstting
vechan:sms. The rasults of that study were published in the fall
of 1381, shoruly after the Gunther decision, and provida a scund
wasis upon ~hizn the Commission could rely 1a investigating
sharges of wage digscrimination, Zqually important, this pre-
amirent NAS shudy should serve as the basis for policy development
by %he Commission in this important area of discrimination. T
dace, howaver, -he Commission has larqgely ignored the findings
of tne study.

Similarly, the Commission held a series of hearings on wage
scrimination iand job segragation itn the spring of 1980, These
sarings provided a wealth of information for the Commission to
1
"

i
2

t

a

14l

liza \n processing individual charges, developing systimic
gets for investigation and litigation, and formulating sound
po.icy in this area, Again, however, the Commission has meraly
pusiiahed the Transcripts of these hearings:; 1% has taken no
ae-1an to date 1n the form of lssuing findings from the hedrings
3¢+ impiementing any new initiatives based on the hearings or

~ha AS atudy,

From a li=.jation perspecrnive, the Commiasion participated 5
as am.cus in Gunther, IUE v, destinghouse. and Kouba v. Allstate.—
t» 18 our further understanding that the Commiss.on may have
parcicipated in same way in a few other wage discrimination cases
2 te~ tna past three years. This participation was not publicized.
Thus, as was true wWikh the Mational Academy of Sciences study and
4ttn rhe wage discrimination hearings, the EEOC has dropped the
1.l :n the area of litijating wage discrimination cases, The
uprsme Coud' hag spoken in Gunther. several c¢irculss nave rendered
fivnraple dacisicns, and a aumber Tf lgyer coUrt casas ire perding.
ta Lignn of the developirg case iaw, and Keaping in ménd shat tn
las Department of Jakar and Power v. Mannart,= the 3Svpreme

=ri-lLcal of tne —ommission for 17s farlure == provide
, 1t is incumbent upen the Commission to Aassume the laeader-
“nis area,
fedead, wne LY EO1TIVE anf sr-emment actizn shich
o Juntner was tne 13s5.4dnce Lo 3

rim o julLdan
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t=gaif wumh raspect Lo pracess!

3 dhile %ne Ma<i.. Al fommittes O

nat carmain Sections of the 16-day nocice «arrant turtner con-
sideration and fL.asning Jub, 1t represents far <he mosc parnt a

) sound documens and policy 1nitiative pon <hich the Commission
spnould aontinue to rely. However., 1T 13 aniy a fiest srep and the
~ime f£ar addisienal AZtizn by fthe TE2C s ting averdue,

Mational Committee on Pav Equity Razommendariang to the EEOC

The National Committee for Pay Equity serongly urges the {
Commission to undertaike the foliowing sreps imnediately to assure -
that wage disceiminarion investigations, licigation and policy
jevelopmrant under Title VII again move forward promptly, decistvaly
1nd 2quitable. Jda. racommend tnat the Tommission consult witn “he
Natioral Committes on Pay Zquity 2n an ongoing basis.

.

(1) the Commission should vigorously anforce tre policy
embodied 1n the 90-day notice 1ssued on Septemper 13, 1331. dage
discrim-.nation charges should be Lnvestigated tully, 1n accordance
with the instructions suppliad under rhe heading "Investigating
sharges.” The Commission should. on an on-going basis, review =he
30-day notice to determine where and now 1t may be enlarged
upon and clarifiad in order to provide mors precise- gutdance
%o tha ragional EEOC otfices which perform the initial investiga-
=isn of chargas. As paret of Lts review of the 90-day tlotice, the

Commission should determine the manner by which “he findings of /
rne MAS study as well as its own hearings will be tntegrared 1nto /
~hig basic policy document and form rhe basis for further juidance

for =he freld.

.21 BSecause the development of wage +discrimination policy
and liri7asion 1s still embryonic, 1t 18 essential that charjyes
fi1iad in “he fleld offices receive sareful and specialized review
s detarmine the appropriate processing mode. Under present pro-
sadures the Commission treats petential lawsuits, charges 4gainsc
publiz 1nstitutions, and preliminary relief cases Ln this manner.
The Commission should Jive all wage discriminatiosn gharges such
Atosncion. This means that LEOC intake Stagt should be crained 3
in —he tdentification 2f wage digcriminaltion 2harges,; Law/ers
ar Aage special:ists should as3i1st in the tntake 1nteviews,
uhere possible, ot wage Jiscsimination ciatmantsi the intane
supervisor should sarafully reviaw all charges desijynated 2as
~age chdrjes priar 0 48s51jnment %o anv processing ante . oand,
snere aporzoriare. Aign-level managzment in 2ach fiols Lz
shkould sacame wavalvad at ~pitical s-ages aof decisidn-making aviin
raspacgt %o sage liscraminanis zharges. :

O
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'n oaddition, “he Jommi3sion snculd pravide T2 tne Mazisnal
TammLteee I Pay sSquity anfarmarion o r9JuLar Dasis acoun f
Aumpet of «@age dracrimananion harges Siled and - aumgar 3f
mroge cases “hat “ne Jommissiin nas dJacided Ts pursue. T3 Zhe
s> aps= that thia i1nformation :Zannot be provided without a Inange
L. the IJommlsslon’'s reporeting aystem, the Tommitzgs would recommend
“ra% =he reporciag syst:m be Snarjed,

(%) The Iu-day nofice requires that wage d1scrimination charges
ve refarrad =o Headc:arrters for review in order O enable the
SommLsston to develop uniform law and polizy 1 this area. How-
aver, ®he oxperistce 9F many constituent members of the Mational
Soammittee who assist individuals in filing Ti=le VII charges or
e2ngage 1n monitorang of fiald affices has shown that, contrary
o the pclicy smbodied in the 30-day notice, individual field
sffices have fa.led or refused <o refer “harges o Headquar%ers.
The Commigsion snould astablish A mechanism for assuring -hatc all
wage discrimination charjes received by tiall oreices arse -
ratarraed -o Headguarsers.

{%) A Headquar-ers %asw farce, similar ko the Pregnancy

Li-.7ation Task Force, should be astablished for the purpose of
Taviewing wWage discriminartion cnarges; developing investlgahtive
techniques, and formulating wWage discriminacion polisy, The
“ask force shou.d be compased of reprasentatives rrom “hose units

. most directly affected by and expert in the area of wace discrim-

' \nation, tL.a,, the Office of Progran Operations, including specifi-
zally the Systemic Uniti the Office of Program Research; the
nffice af Legal Counsel: and the Office of General Counsel,
includine specifically the Appeliate Division.

in addirion, <he National Litigation Plan recently proposaed
by %nhe Generil Counse! should include wage discrimination as
sne of 1%5 priorities. Those developing the Plan should work in
conjuncslon ALt Tars Task For 'e 30 that 1 wage d.scrimination
Lity _1an 3trane , will actuallv be inplemented. District affices
ghou'll ba assessed on the basis of the number of ~age Jiscrimina-
=1on ‘ases «hlcn are precassed.

3" Each appropriate unit in Headguar%ers should be ags1gned
spacLfiz ~asks in_“he area St wayge discriminatisn. Thus, o
adampla. “ne Bystemic Uni- sncuid ce directed =0 jayelop sydnamLs
sargess, ~LThoan 272 <o angaging tn svstemi< timi,a%10n 2f wage

s=ian 2iaing. The Sffice of Program R2 shouid ander-
rasear~h snd planning in the faollowing ar manner
shien =he so-callael "free” market affecrs i,
b

v

ad ar used 2o <reat

riminaTary ~age seracture.—  the jources PI 2
an
)
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F20THOTES

.21 0332
Laae,
~lswn

Taylar v, charlay

Taylor v, Jharley 8rof,. supra;
S 7ol Ta., Y. FEP Tasds A1 - E.D

Mith, L2800,

Ynlv, of Heuston, 554 F.2d 338 (3th Cie, 13340
a JooUnae. 2F dash,, A42 FL2d4 LLST CImn Tur. 1981)
districe Tiurt erred tn excluding report which snowed that among
Xemprt 2mg dyaeq, CWo timed as many women as men had salaries

|

DuotNe mean expectad D159 Jn The 10D 4'valuarian wnile ~hroe
25 35 rany ren as women tad salaries nisher tnan the expscrad

'
% daronein v, .. Penny Co., Inc.., H42 F.2d4 382 (Yth Cir.
133L, Neely MARVA, W« FEP Zases L5111 'W.D. Ja. L9801,

3

<suta. 491 F.2d 877 (9th Cir, 1932, was a classis equal
paYy case, 7 has, however, been termed as a wage discriminacion
fase. (7 «as “ne first post-Gunther case, and, indeed, arose in
wna tluath Ciroust, as did Gunther., Kouba was the first case in
whicn “here was an opportunity to address Gunther in a dage
diseriainanion zetting. -

S L3S s T2 (178,

A ne3 regard, che lational Lo
jrowing number of employars «ho Jas.tlg
“hraugn refarence to tha racket ra 2 The ropdrt by the Ha 1L a2nal
Acadary 3f 3ciencasg prevides ample evidancs khat reliance on Lhe
~ardet w0 3es or oclel2nl wages ombodies sax-tased discrimipatian.
Yaresver, cnere 15 substantial evidence in individual cases, =.3.,
LJE s kmstinghouse, =hat the market rate has not been faliowad.
Fasner, dajge ra%es £or wsomen’s jobs have been and sre being
Aeliverately depressed simply. because he occupants of zhose !oDps

nores with alarm the
uminatory wage rates -

ara The lommission’s hearings on j20 3egragation and wage
fi50r Tuan 3139 provide a strong evidenttiary casis Sreom owantin

“ran tne markes oJperates N3 san 4ages nay Le 1hTackad,
driness nestilied as %o She urresponstven=2ss
Harket o snor<ages tn *radi<iinal woren's
o negotiate ftor nigner vage rases, leosp:nn

-3
jRnerally

froe o naol

work, She near~iniversal pattecr »f womon
ro“heir worgplace,

tne lowest-pald nan o
Adorx ene by =ach; and = warysus
rg T 353Ure LN WoTEn 3 MAges santirue
3
.

tnyg racsdree, v tlelr o tnge
Liy B prrates .. i1a:
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HE COMPARABLE WORTH ISSUE
APPENDIX B

“OTICE ADOPTED BY THE EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION TO PROVIDE INTERIM GUIDANCE TO FIELD OFFICES
ON IDENTIFYING AND PROCESSING SEX BASED WAGE
DISCRIMINATION CHARGES UNDER TITLE VII AND THE EQUAL PAY
ACT

(ADOPTED FOR 90 DAYS ON SEPTEMBER 13, 1981)

,,--ju.' EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
. : C:I‘ WASHINGTON. D.C. losos
. e
N o’ .
N, NG 25 198
3 .
/ MEMORANDUM
T0: J. Clay Sadeth, Jr., Actipng Chairman
Deniel E. Leach Vice Chair
Armando M. Rodr juez, Commissiansr
THRU: Tesie L. Jenkins Fic:o—
Acting Executive Olrector
' FROM: Fradarick D. Dorsey, Director FDDev )
- Office of Policy Implumencacion
SUBJECT: Ninety-Day Notice on
/ County of Waehington v. Guather
< *  The atcached Notice was Jointly drafted by the Office of Policy

Iaplementation and the Office of Field Services. It Ls (ncended to
provide Loteriam guidance to field offices on identifying and procesalng

- . sax based-vege discrimination charges under Title 7II and-the Equal-Pay ~
Act in idght of the holding in the recenc Supreme Court case of County
9f Weshington V. Gunther. The subject aacter af this Notice will de
fully treated in am up=coming compliance manual section.

The atctached Notice vas circulated to Headquarters offices for review
ind commeant and presented to SCEP. this docusent reilaccs their commencs
and suggeecions.

o YoncE
y = A

QATEL
Automaricsdv Cincetled i Nisiry Duytr

L. SUBJECT, Intaryratacive Memovandum: County of Yashington v. Qunther,
. Us. , Ho. 80-429 (U.S. Sup. . June &, 1981).

PURPOSE, ™ 1 aoclce (3 tacended to provide incerim guldance ia
proceseins ‘Ltle VII and Equal Pay et :lalas 2f sex=bused vaye
diszriminaclon (o ilght of the recent Supreame Jourt leclsica ln Lountr
of ‘dashingtoa v. Jjunther.

L2

L, ARIGINATORS, M flze of Polley Zmpiemuncac.un and Jflice »f Tleld
Servrices.
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THE COMPARABLE WORTH ISSLE

.. SPFECTIVE JATZ.

5. LNSTRUCTIONS.

Councy of Wasnington v. Cuathar

In County of Jashiageon v. Guncher, female jail matrons contanded that
thelr Tiela 710 c4gncs had Seen violated hecause d{ latancional sex diserimi~
~atldon tn thac che :ounty se¢ thaic wage scala, Sut not the nale uards' wage
scale, 2t a lowmr iavel than Liseown sucvey of oJucside mdrkacs and the worth
of the Jobs warranted. At the discrict court level, the court found that the
jobs periormed By he famale matrons rere noC subscancially equal 2o Zhose
performed SV the zale guards; therefore, it dismissed the actilon concluding
that sex-based <age iiscrimination clalas could not be brought under Ticle VI
without sactisfying the equal work standivy 3¢ the Zqual Pay ace., The coutt of
appeals affirmed, and the female <watrons did not  seek review of che
datermination chat che Jobs wWere not substancially equal. The c¢ourt aof
appeals, however, reversed the discrict court's filndiag that dex—basad <age
dlserimiracion alalms nust satisfy :he equal work scandaed, and remanded
holding zhat such :lalas can “e Yrought under Ticle YTl aven though the }obg
afe not substancially equal, The Supreme Court sranted cerciorari and rulad
that claims Of sex=based wage diserimimatlon zan ba drought under Title Vit
subject to the Equal Pay act's four afftrmacive defenses, 1/ but cthat Tiile
711 Ls noe iimicad By 2ne squal work scandard found in Che Squal Pay Act.
Therefore, Che female 3atrons’ «claim of intencional sex=cased Jage
ifscrimiracion was tot srecluded nder Ticle VII nersly bYecause zhey d1id noc
parfora work squal Zo the 3ale Juards. \

Thus, while potlacing out that zraditlonal <oncepts of equal pay for
aqual workx undar :he Iqual Pay Act are scill appiicable o sex-hased wage
slitms, Junther siresses chac Ttete VID L9 applicable to clalams of sex-based
wage dilspacity <Lthouc :he necegsity of showlng chac the lobs ‘ln questlon ara
substantlally aqual {l.e., non=fqual Pay acz compensaclan cases).In chis

., raspect, cthe decision Drings sax=bused wage discrimlnation zlaims lnco

conformity (3ave far the applicabtlicy of che Equal Pay Act's afflrmacive
defansas) with zhe Commiaslon's consistencly hald poslzion in Chis cegard when
the charge Ls based on race or natlonal arigin.

e Gunthar court, Ln its oaartowly drawn declsfon, 4td not ceule on
Jhether *na ‘amale macvons «are the vicclas of tncentional sex discriminacion,
aor  did Lt address the sanner in which 4 prisa fdcle case af  Jage
{lscriainaclon 20 :he dasis of 3ex could “a shown under Title V1L, The Gourt
1ectded Inly 1) hat sex-hased Jage compensaclon zlalms ¢an be drought under
woth Tiela VUL 1ad the Squal Pav Acz: and 1) chat, as indicaced above, Ticle

CI11'3 soverage (s broader shan the Zqual Pay Act's coverage, “Withour deciding

che probable succeas r fallure of vhat Lc rermed “comparable worth” claims
Jhen they sveaCuaily lo zome “afore (b, Ihe ‘ourc aoted that Che concape
afcampasses 1lalas %y Jomen for ... lncreased comprnsaCisn an The basls of 4
iomoacison {jensriily Jlch rafarence o market Jaye Tala ar 1 job evaludtlon
gvatam] 2f the iicrtasie <orsh or difitculey of <hele job 4ith shat af acher
ions in the ane Hrgaalzacton or sammunity .’

.

e 3annatc imandment a3 Sizle Y1 faund la §793(ny 3f TLlela 1D srovides
That 1: {s 10C inlawful fav an amplover <o {1ffaranciate HaCween 2mployaes Hin
she Sagly ¢ dax Jicth ragacd C) <ages sald 40 Lyng 18 3uen 4ii{arenciacion L3
agzrorized 37 <he Toual Pay Act. Yazed ipon :zne .azlslative nlacory ) Tiilae
TV, sae courz tatecaraved puchoriigd is sudjeciing TLzia 114 sex=dcased vage
ctaime 95 tha failawlng four Zauair P17 Act afftranclse fefensas: senlactcy
gs9zam, a6rlt svstdm, IviCaa dase o qualiiy st paantity of proaduction, .®
1y Jchdry facrar atner Than 44X,
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FHE COMPARABLE WORTH ISSUE S

TDENTLEYING aND PR .r :SSING ZHARGES 2/

ger Ylela VID  and  the Equal Pay Ac. cover sax~based wage

joaer tolnacion claimg heought undey che 2qual pay for aqual work standacd,

Lyather now makes Lo clear tnac Title V1L is 1lso applicable to sex-based vage

Tlata# othar than thode tavolving equal pay for equal work. The %0S should,

.marefoca, recognize the simtlaclilesa ind 41ffarancas heTwveen tha IWo scatules

" 1ad e abla %o advise charjlag pacties of their rignes .n this ceyard, clalms

- yeought under Sne aqual pay for w=qual wock srandard lavolve indcrzed Yy Jomen

that thelic jobs are subycantlally aqual -itn ragard to the faccors of skill,

effarc, respoasibility, and working condicions Lla the same astabl{ishuent, buc

\es pald at A lower vage Zhan  obs held by 3en. Tor eXampla, 1 famale

:alaphone operator would :ompare harsei! wWich a nale :alephone 2pecrator, or

L] yehar uale performing substantlally equal Jork regacdless of job tlcle, 3 An

.ne same sstablishment. The :raditional Equal Pay Ac: comparisons ind nethods

y¢ aroof, howevaer, nay not be applicabla t2 Tlcle VYTL charges af sex-based

sage discrimlnacion whare the aqual pay for equal work scandacrd (3 aot

tavnlved. In a charye broughe under Tiele 1L, 3 charglng parcy could,

-q2refore, atrampc Hv Jther neans o prove that 1er vage race (s depressud

s1apiv Hecause she is' 4 woman or ls ln a zraditlonally famale job., S5She mav

ot aven allege tnat lobs are nr Jere qver held 9y mnales focr compartison

jutposas; thac the Jobs are substanclally =qual; acr Chat the escablishment s

cne  iame. 57 e famale -elaohone aperator cafdrred <o Acove could

sgnceivably disvegard comparing herself to aales (L sne (s Lla a female »only

iob category, . she could compare herself to a .ale -elapnone operacor wio

joexs Ln anochar <stabllsnment o the same employer, a3 well as to 1 male who

sorks La in s#nticely diiferent jodb <lassifleation {l.e., a4 wale =lavator
yomeatoc ).

It ls axtremely unlikely chac 4 charging parcy <ould nake out 3 cade of
sage diacriaicacion slmply by zomparing hecrgelf to a male in the 33me Job, huc
eaployed by another amployer. {n some cases, “owever, such a comparison akght
>e stobative evidence of 4iscriminacion. For example, (f Eaploysr A secs che
ajes of his/her employeey by 4 comparison to Zmployer 3's wvage scale, an
saployea of A say show thac:

fa) She workf! in 3u all-femals job cacegory:
(wY At Emplover 8, wan pertorm the Ldentleal job;

. e <omen it Smployer A are paid legs fac Jolag the same 4otk that
aen 1t Zmployer 3 perform: and :

"1} AlL otner male amplovaes ic Saployer A are 24ld the 3ame amount 13
1ll otner nale smpliyees 4t Zmployec 8.

"he opcecedlny fact situacton would He ~aluvant %0 3 showing enac
Tap.yver A 1ad daprassed the Jomen'; Jages Mecauss O chelr sex.

e 20§ snould 1ccepe ind Llovestigate thede charges inder Tlele WIL,
‘ae Investigating Chacges seciion valow.) Yowever, (f the arging pacrt

. s 1toced aipove, ltle Y11 arinclples wply 2 the ocrocensiag and
Cwrmqcigating of sage dlscrimination zharges regariless Of vhecher hav te
s13ed Jn nattonal ocigin, race, 3ex, :olor, o religlon. ‘However, undec Lhe

' ‘eanat: \mandment, *ha four Zqudl Pay  Acc sEél#matise  lefanses ira only
vratlabla 1o sex-pased <age ilicrimlaacion :liuas.

T\ .an- 18 the  0dY ard jubscancialls adaual, Ziuai 21v A¢t tamparigond an
“woa3da cogardlsady 3f vndoner tndre s syme Lifsrarced L1 0% canlast or
mpraar tne cop citles are 1tiferanc,

‘ Wi o4moloyvear san s 30 4afil/ dugn 49 1 TLTY, Tunls, o 930 govar el
v mpACLsorg can o ddde hatweaen 19 jiffapanr 1gEncigg 0 anLod,

() -~
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82 : THE COMPARABLE WORTH ISSUE

compares hersalf to 1 male amploved bv inother employer, the Ofi{ce of ?oLLéy
laplemantation should he contactad prior to decermining how the charge shoul-d
ba procassed. X '

In tha fucure, since (€ t3 noC alwavs easy durinmi intake o decarmina
whather the sdual pay for equal work standard can be mec, counseling of
potent tal charglng partiaes should be expandad to ceflect tha scope of Guntnar.
Cmphasis should e placed on che coverage ¢ Ticle VII and the Equal Pay Ace
Ln the particular case and, (£ appropriata, the advantages of filing under
bYoth scacucas, (ncluding cthe procedural and substancive diffarences Setwaen L
the two 3jtatutes., Unless che charging party spaclfically elects to procesd -
only under che Squal Pay Act, sex<based vage discrim‘iacion clalms should be *
corcurrently processed. AL a lacer s3tage of processing, dSayond the (nitlal
{atake, 31 dacerminacion should be made wshecher che ciaim should rcontinue 2o "a
' processed undar the Squal ‘Pay Acc, T{cis YIT, or voeh. 1§ cha Equal Pay Ack »

procassing s discontinued bacause the equal work scandard cannot "2e& pet, the
charge should be tafarred to Zha -IC .unlt or cthe fact ftading unlc, as
appropriace, for furthar proceasing undsr Tlcle VIT,

[NVESTIGATING CHARGES

To atd {n avaluating sex~basad wage clalas, the following laformacion
should be secured for respondenc's work farce or an appropriate jegment of ihe
work forca, {(a documentary form, where avaflable, and analyzed wusing
{nvascigaciva principles developed Ln aqual pay cases (IPL should ba contacted
srlor to ‘tnvascigatfon for asalstance Ln deilalng the scope of cthe ‘Requast
for lnformacion’):

V) A Yreakdown 2f che emplover's work force by gux (n racams of job
classiflcations, assignmenfts, and dutfias;

1) Weiteen decalled job  descriptlons and, where appropriacte,
{nformatlon gathared from 4n on-d(fa (nspection ind {ncecrvisws (n
which actual Job Juci{es ave described; ,/
1 dage schedples broken down {n Cerms of 9ex showing job
class{flcations, issignsencs, and duttles;

a) Any documents which sh-ww =he history of the employdr's wage
achedulas 3uch as collective bargalaing i1greemants which vara
previously ln affaecc:

5)  ALL employer juscilficatfon af, or Jefanses 20, ihe sex~hasea Jage
ilspariey;

) f 1 ob evaluatlon sveram (3 zhe »asls for che sex-based waye
{laparit7, the 205 should sbtala coplas »f che svaluaclon and,
©f avatlaole, an analyals of {¢s putpose and operaclon:

n {f macket wage rats ls tha bas(s for the sex-bagsed sage i{sparfity,
Jataraine che underlylng faczors crellad upon By zhe waployar and
rhie nethods tha employar used 2o dectaramine -he 3areC vage cace;

I Founton sollectlvm margaincng 1grdaemancs ice Che Yasls for the
sug=haded wage ilipacics, :as 0S5 should ancatn coplas af thoce
14¢aament1; ind

3] sa7 avldance <hicn d4nows 21ac The asolsdec ¢ ne aemolover ind .
lalse v astanlidhed 1ad salncaraed sjex-segregicdad o

:

Tagegont Lag.
don-CDP TSSUES

e Junchaer sourt rafarvad Lo tzs feetalsyr o three lssugy shlan are
cieraacls  ton-noP. e firs:g tgsuye ‘avolses tve requirsmencs fic 1 orima
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THE COMPARABLE WORTH ISSUE

facle case of sex~based wage discriminacClon {n clalms brought under Title YLI.
The sacond (ssus concerns the application of ':he ‘four Squal Puy Aot
iffiroactve defenses, with particular emphasis on cthe effmct af the fourch
defanse (“any other facCor ocher chan sex”), to sax~haged vage Jilscriarnacion
clatms brougne under Vitle YIL. For axample, once a prima facis 2ase has Seen
escadlished, "does rellance by the responden’ on the open market wage raCe
conscltuce a factot ather =han sex, %0 49 %0 render :hé respondang's actlon
nond{scriminacory? The third non=COP lssue concerns clalms 9f sex—hased wage
discertaination ‘drought under Tlele VII cthat may bSa based on che concepc
jometiaes refurrsd o as “comparable worch.,"' The followlng examples are
representative, though naot exhaustive, of the types of practilces Lnvolving
jex=based 7age clatms undar Tlcle VIT, including those whicn come under Che
concept somdcimes referved 20 as “comparable worth.” -

Ixample | ~ R segregaced (cy lador Jobe Yy sex Lato zwo

cacegories, afsembly line (female) 'od craft (male). The
jobe ‘wJere cChen “point rated” Yas- i on a Job evaluation
syscen, Alchough, che Jobs oprisarilly held by females

recelved the same “polnt ratlng” a3 the jobs occupled by
‘sales, R nonecheless seC ‘1 wage raCad lower on che Jobs
peimarily held by ‘famalas. CP, a Zfemale Lin a primarily
female Job category, filed a charge under Title VIT alleging
that she and ocher femalas aC R's facllicy wera LnCenctlionally
dlscrimimmced agalnst becausse of thelr sex,

Example 2 ~ R uses 2 Job evaluatfon syscem cthat looks at
several compensable factors %o ald in deCerming the worth of
Jjobe. The factors of experience and extant of trade
“nowledge are rated excepclonally high, while educatlon i3
rated sxcepClonally low. CP, 3 famale wvith subscancilal
educacion and relacively litcle experience or trade
knowledge, files a Ticle VII charge of sex-hased wage
discriminscion, She alleges chat the result of che weight
allocated Co Che factors Ls that women who are ralacively new
to the once sex-segregated Lnduscry are pald less Chan aen
She alleges, based on lob dutles, chat educacion should be
raCed aC least ae heavily as experilence ot trade knowledge.
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INTRODUCTION

WOMEN WORKERS
[ perfurin many of the most impartans joby i the econony,
They are weachiers of the nanow's clakdien; they are the
printary prosiders of health care mhospitids aud nnesing

hennes, they wire the backbiane of the ial andl bosiness
olhier world, Yet, on the avegage, women whe work ull-
tuee, sear ool e pad approxuuaely blg forevess dol
b pank o men ® For mennin® somea the wage g is

greater *¢
® * Wirrsen esnplosed Tutl-tnne, sear-comil by the Federal
L4 governent carn 3 for evers dollar samed by men.
stiate i ocal gwerseents, swemen carn 71¢ for mveny
, ml . dotbar carned by mens And i the private sectar, eimplosed
* . watavieartvonly s bor esery dollar cazned by neen [ Ser

. table Fon page

GRAPH 1:

Mean Facnmgs of Year Round, Pull- Pine
Warkers bn Sexcanmd R ava Preicentagent
e Eanvngs of Men of Al Races 3982

WU BIACK  PHSPANIG
WOMLE WOMEN  WHNMIN

AL

WEHTE SMEN MACK MIN HINPANIC
WUMIN

MEN

AlE MIEN

el wansis fpo soae il foll tewe waakers, aher thn weebb or bvankh T Hieddimet for At Fuafic wd Nawet Sineon an vonacn s ool dalald awml

have oot Iwen ine efual b < v

S0 RO Cannont Wpalam Repsune 178 G o B
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WORK
FXPERIENCE

(iuv;ﬂln;vul \X’L;g;' & !;alan' ' l.‘(),;!.‘(x 02 s O~ (O] (v‘H iv 0A0 ’ V“(‘vl.? -
Federal Government 29,050 sl HOM 0" 0rH 03l 022 NA
SMale & Local Government [Lpo L s Y 2H M"s "2 b B 624
Private Wage® & Sahary 21011 1009 (G2 =2 LT SOH S0t Bl

Viee Apprmvh tor Oncupativaat Breaddown, Tabie A

.\Inm‘ i\::nmw md I‘t'.e;ll1nut
WHITE  BIACK
ALL MEN MeN MEN

SOURCE  Current Population Repats, Senet P60, No 132 ‘Tubie 88, U8 Cenaut Butray

TABLE 1
AMean Earnumgs of Year-Round, Bl Foue
Waockers by Wtk Expetience, Ses, and
Rae 4y 4 Percentage of the Eanungs of
Men ot All Races, 1980

Illlt-l'umv.;lgx;I All .\In:

HISPANIC AL WHITE  BIACK  HISPANIC -
MEN WOMEN WOMEN WOMEN  WOMEN

MYTH 1; AVERAGE EARNINGS FOR WOMEN ARE
e b st [\CREASING RELATIVE TO FARNINGS
FOR MEN,

WOMEN'S FARNINGS
AS A PFROENT

Vedan Larngy

VAR WOMN  MEN OF MEN'S
1941 SLIO0E 120200 59 2
1980 [N T 1Y P o0 2
(D] 10181 [RATE] 59"
1978 9450 15730 594
Gl BOIR 11620 LT
1970 BOW 13,485 o 2
1978 ~40a 127SH SHH
9% 0.2 11,838 =2
1073 6,433 11180 60
1972 s004 10,202 574
191 5504 PRUD] 598
1970 5424 K904 LUR]
1969 49 R22" 608
1908 s 004 82

.
190~ ’ 1,150 ~82 57 H

SUURCE Squsl Louplement Upportoais for Wihart 15 ottt U8 Dtpt. of Labor, Women o Bureass, 197

FACT 1: THE EARNINGS GAP BETWEEN WOMEN

oo cnmmentt ANI|) MEN HAS ACTUALLY WIDENED
SHGHTLY SINCE THE 19305 FOR THE
1ASTTO DECADES WOMEN HAVE
EARNED ESSENTIALLY YHREE-FIFTHS OF
THE WAGES EARNEL BY MEN.

[ABLE 2:
Companson of Medun Fannngs of Yea-
Rownd Full-Tnae Workers, iy Sex, Se-
fected Yeacs 1301081
WOMEN'S FARNINGS
AS A PERUCENT
OF MEN'S

Meddwn Farmings

YRAR  WOMIN  MEN

1966 $39°8  SOHAR LLTH
1968 1823 6,478 600
1904 3,690 0,198 0
1903 801 5,074 00
1902 A-HG 5.9 95
1961 3,451 5,044 54 4
1960 4,294 54" GO R
[OLD] 3,193 5,200 613
1988 A 927 030
195~ aAfos [ GAH
198G 2R 1060 [XR) S
1088 2,719 1252 0y
[T [ B U 2,548 o6 t
[L2V] HOA 1.350 636
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TABLE 3:

\lnlull Bt s Y ae R . 1l e,
Wirkers by Sovad Raeel 17000 108

Fessevtige of Eucnnee of White Nen

BIACK &

N MELHAN INCOME All WIHIE LACK OTHFR HIACK BLACK &

i YEAR - OF WIHITE MEN WOMEN WOMEN WOMEN WOMEN MEN OTHER MEN
1UHY 821174 SHH AUH 510 SiH o6 NS
1980 19,420 SHH LX) 554 S50 00 ™7
1978199 15,481 SH A 547 Sy 550 724 50
19701974 10KV 3 50 7 §11 (URY S [(URY Ve
12081969 7607 SO 3 STH N/A AWH N/A 65 H
1960 1904 o017 77 w5 N/A AHH N‘A 649
1985. 1949 14 alt 682 NA 404 N/A o0

ACEable Tudieates, womenod colon who wanh fnff-tine,
year-amind sl eatn bess o she aserage tha ansy ather
gronp Sinee the 1050, e wirge gap betsween white iaen

L

Al e af athier saces T deareased anb the wage eap
Ietwern vaces of ssoanen has decieased Bur the gap be
tween all wen aud adl women is anihagod

T
MYTH 2: WOMENAREPAID LESS THAN
WO N BECA
SUCH AS EDUCATION AND
WORK EXPERIENCE.

FACT 2: DIFFERENCES IN CHARACTERISTICS SUCH
FOF DIFFERENCES M-I, ¢ 1 DUCATION AND WORK EXBERIENCE

ARENOFSUFFICIENTTO EXPLAIN'TTHE
WAGE GAP BETWEEN WOMEN AND MEN.

TABLE «:
Mean heome of Year o, Full e
Waorkeos by Edveonum, Rae, aol Sex, s a
Perrrutage ot aceute of Mewof all Races,
19RO

Pevcentuye of tncane of all Men

MEAN INCOMF WHITF
YEARS OF EDICATION O ALY MEN AN
FLFMENTARY
less than B vears LIERE. R} (1]
Ryearsy 14,704 [GIN]
HItH v HOOL
T dvears 16,910 1012
[RYFI 0,222 o1
, COLEGE
LYWL AT ({0}
LRTRIA] R (] [OLH
S yvar 13,045 108
[IR1AY] 22 50) HIRE()

ALK WOMEN (o NOTLE A K
MEN AL RACES WOMEN WOMEN
a1l 647 04K Oy 2
H2Y 6y als NrA
L) (1N} alg 85"
Ho oo [} S0 2
H 044 01 S0
060 870 SH1 504
Hib LUTH] 5011 59 4
s 504 o 541
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MYTH 3: WOMENANDMEN H

JOBS THEY HOLD.,

AVE HAVE
-8 COME CLOSE TO ACHIEVING
EQUALITY IN THEIYPES OF

FACT 3: wOMEN AND MEN TEND TOHOLD
SRENTTYPES OF JOBS AND
™ )MEN HAVE BEEN SEGREGATED IN A
ALL NUMBER OF OCCUPATIONS FOR
 LONG TIME.

WHLEE
MEN

MRVICE WORKIRS
Provare Toasehold
tiher servtce wonhers

FARM WORKJ RS

Barmess & et managees
faean Lilinecis & superymnes

[IRIRY] i
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i than bor whiee somen. Filts-one pescent al Blak
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wsersie 1 8% e blng ar s U7 20 than aie
witient U angd 12 8%, Gutlie othe band, Black
i less ikels oo hald shie collae ols alerieal,
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MYTH 4: PLOPLE ARF PAID WHAT THEIR
*JOBS AREWORTH

FACT 45 PREDOMINANTLY FEMALE JOBS PAY
¥ LESS I'HAN PREDOMINANTLY MALE
JOBS REGARDLESS OF WORTH

TABLE 6:

Comprantsaa af Worth and Salans ol Se

lected Jobs Fnn | Laton Stidies
NIUMIFR
MONTHLY O
JOBTITLE SALARY  POINIS
MINNESOTA
Hegistered Narse (F) $1728 275
Vocational Ed feacher (M) 20 )
Health Program Rep (F) 31590 248
Stearmn Hailer Attendant (M) tall 180
Dara Procesang Coord (F) LR PR} 199
General Repair Wark (M) 1504 144
SAN JUSK CALIFORNIA
Librarian | (F) 3 TS0 MR
Street Sweeper Op (M) s 12
Seqor Legal secretary () 1 005 20
Sentior Carpenter (M) low 220
Seigr Accauuting Clerk (F) 8 04K 2o
Senior Painter (M) 1] 20
WASHINGTON
Regitstered Nurae (F) $1408 L]
Highway Fiagineer $ (M) 1980 415
Laundry Worker () $ HH) 105
Iruck Driser (M) s Y-
Seoretans (F) $1142 L
M et Carpentert M) [l =

o Repore Slanh Pt}

NI RUE I 2
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THE NATIONAL COMMITLEE |

ON PAY EQUITY '

£ ¥
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-0 Pay FQUITY ADVOUATES
Tave Tormeth the NATIONAL COMMIFEEF 0N Pay BQUty
ty coondinae pay ety activities  Fhe Comminee’s
membershipmhides nneenstion  wnions, wajor women's
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FARNINGS

il R ¥

Lo

Beakdmwand Tabde TCau gy “ivate Wage ol Salany ©

Mean Farnngy acu Penent of the Ensmags of Al Men

WORK FXPRRIENCE WHITE BAK
Private Wage & Saldry OF ALLMEN  MEN MEN
Professinat & lechnical 320921 1045 [
Managers & Adtinntraors ELARD 1012 062t
Sales Workers ' B NiA
Clernal Wogkers. 17010 2y “H2
Cratt & Rinlred Workers 19,010 1012 HAO
Operatnes, indd Pansport 10,451 Ings Hat
abwaiees [WRIRY HMOH 91
Ponv e Honschiold Workers NA NA NA
Other Service Wintkery 12.21° 1022 HIQ
Works m Agricattone 12,048 Hng NA

APPENDIX A
Mean Basongs of Year-R Fulb e
Warkers by Wik Fy S nl
R s Pepeentage of 1y Fanmugy it
Mea ol A3l Ruees, 0ty

HISPANIC Al WHHE  HIACK  THSPANIC

MEN WOMEN  WOMEN  WOMEN  WOMEN
o0 91 sy ST NA
Hio %20 52" 82t N'A
NA 520 S2H NA N-A
"= 615 [} 08 4 010
H20 670 GH1) NA N'A
H2H 010 612 55 7 91
- =7 (O NA NA
NA NA N A NA NA
HOO 68" HHO [} ({1
H1T NA NA NA NA
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JARGE CONCENTRATIONS N\ OF MEDIAN
OF WOMEN T WOMEN  EARNINGS
Secretaries 99 2 312040
Receptionists v s 10764
epuais 900 1180
Deessinakers, exeepd faglory Q004 PR
Lodgng quiarters cleances 9o 2 TARY
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/
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APPENDIX B
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far Selecicd O apanons, 1982

LARGE CONCENTRATIONS MEDIAN
OF MEN " OF MEN EARNINGS
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- INCOMF [ e e IS
OF WOMEN BIACK & BIACK &
WIHIEE OF ALL WTE AR OINLER BIACK OTHER
YEAR O OMEN O R WOMEN __ WOMENY | WOMEN_ MENT O OMEN__
|‘)H‘.’ $22242 015 624 557 560 Y : T8 2
1981 2L17H SHH 59 H S0 518 06 R
1U80 1H.20 SHH 59 4 554 550 “04 B
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1965- 196 09" 564 S™H NA . W28 NA 058
19G [0 001" §° LURY NA AMH NA 04y
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Representative SNowk. Thank you. I appreciate your statement
and the full text of it will be included in the record.

Obviously there’s no substitute for strong enforcement of existing
laws and that is a problem which you mentioned. Because of the
recent activity here in Congress, including a number of hearings,
and the fact that Mr. Thomas, Chairman of the EEOC, has testified
at several of these hearings, do you assess that there’s been a
change of attitude in the EEOC? Can we expect to see any change
in approach or direction in the EEOC in the coming months?

Mr. TurNEr. Well, it's hard to tell whether it’s a smokescreen or
something more substantial. Chairman 'Thomas says that there is
no change in policy, while at the same time he’s announcing very
di‘ferent directions for future activity in the Commission.

Ms. Wilson, you might want to comment on that.

‘Ms. Wison, Well, he did say on the eve of the hearing befure
Congressman Frank that he was forming a task force on the issue, -
but he's been telling the National Committee on Pay Equity that
he’s been trying to target cases on this issue for about 2 years now.
So it’s hard to take anything he says seriously .in this area.

Certainly we would welcome some action in the area, but we
have yet fo see it. There are hundreds of charges there that we
know are very strong cases. We met with Chair Thomas on these
and told his people to focus on and to bring just one case—just
bring one case and make a beginning, and yet he’s refused. Instead,
they're still talking about guidelines and broad policy changes.

So I think we have waited long enough at this point and any crit-
icism is totally justified.

Representative SNowk. How many cases are before the EEOC? I
know somebody earlier testified that there were about 254 cases
pending before the EEOC. Is that an accurate count?

Ms. WiLsoN. Yes. We got that count because he refused to coop-
erate with the National Committee on Pay Equity, despite his pro-
fessed desire to do so, in giving us voluntarily the pending charges.
We were forced to make a Freedom of Information Act request,
and it's as a result of that that we were able to find out how many
p}r;-nding sex-based wage discrimination charges they had before
them. :

We still have not been able to determine how many of those in-
volved pay equity charges. We think an overwhelming number of -
ones that we know about do. He is still yet to comply with our re-
quest for refining what exactly these charges involve, whether they
involve different jobs which would be pay equity or substantially
equal jobs which would be Equal Pay Act charges. But that's where
the figures come from, and he was forced to give those to us under
the law. When we've pointed out the ones we've known about and
asked him to investigate them, uie has completely stonewalled us.

Representative SNowe. I understand he testified recently and
suggested that he would be willing to prosecute Gunther-type
cases. Is that true? Is that something that we can expect?

Ms. WiLson. Well, we know that there are pending a number of
Gunther-type cases. The AFSCME cases which Mr, Newman de-
tailed to you this morning are all Gunther-type, and TUE-Westing-
houge cases, where the State or public body conducted their own
study and then failed to implement the results-of their study.
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That's the case in Fairfax County involving' the librarians. That's
the case in Nassau County. That's the case in Wisconsin. And that
. fact has been pointed out to EEQC repeatedly, that these are all

Gunther-type charges. ' _

dSo, as you can tell from what I'm saying, we are totally frustrat-
ed.

Representative SNOwE. What is their response? Do they have a
policy on pay equity at all?

Ms. WiLsoN. When you pin them down, they say, well, it's the job
of the general counsely to bring these cases forward to the Commis-
sion and he has not done that and so we're forming this task force;
and then ‘you talk to the general counsel and the general counsel
‘says that 1t's the job of the field staff that’s under the EEOC Com-
missioners to bring these cases up to the general counsel for his at-
tention. No one wants }zo take responsibility for doing nothing.

Mr. TurNER. I think that has to add up to the conclusion that
they do not have a policy of moving these cases forward; yet they

say they do, which has to mean that they will have it. It's hard to
- say what's going to happen in the future. Certainly we hope that
the increased public pressure will produce some forward move-
ment, but it's difficult to tell.

Representative SNowe. What about' the private sector? What is
happening there? Do you se» any activity or upgrading of occupa-
tions held by women? And, in the States, has the committee been
monitoring those activities?

Mr. TURNER. As we mentioned, we have Jjust conducted a surveK
of State and local government initiatives in that regard and I thin
the results are fairly impressive. I'm sorry we have not been able
to complete publication of that before these hearings. We would
have been happy to turn over those results to you, and we will for-
ward them to your office as soon as they are available. D

In the private sector, more generally, Ms. Wilson?

Ms. WiLsoN. Well, most of the action is taking place in the State
and local area. There's been far less in the private sector and we
attribute that largely to the failure of the Equal Employment Op-
portunity Commission to do anything in this area. No matter how
altruistic an employer is, if they do not fear the threat of legal

action or cannot persuade their superiors that unless we do some- .

thing we’re vulnerable under the law, then there is not much impe-
tus—especially in hard economic terms—for them to do anything.
That is what has happened repeatedly. I've talked with manage-
ment attorneys who said that we can’t get the employees to move
in this area because they say, “What are our chances of getting
sued?” And when they tell them almost next to none, then natural-
ly they are reluctant to do anything.

In the public area, by contrast, you do have more of the force of
public opinion. You have the fact that the State and local legisla-
tors, the State and local government executives, are up for reelec-
tion repeatedly. They are sensitive to the ﬁender gap and they are
therefore more responsive to the issue that’s most important to
women, and I think that’s why we're seeing much more in the
area. ' :

Westinghouse doesn’t have'to fear the ballot box, and except for
people suing them, they haven't had to fear from anybody else; and

ARy
)
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most of the large employers in the country, I'm afraid, are the
same way.

So if you just had a little enforcement by the Government agen-
cies entrusted with that function, it would go a long way to provid-
ing substantial pay equity in the private sector.

Mr. TurNER. We've seen an unfortunately comparable develop-
ment before the National Labor Relations Board where a refusal to
make decisions on cases has resulted in fewer charges being filed.
After all, there are only limited resources that people have in the
labor movement or in the women’s or civil rights movement to
pursue cases of this type. And we also see the same lack of desire
or lessened desire by employers to comply with the underlying stat-
ute, because they feel that they will not be pressured.

I think the number of cases that really are out there possibly far
exceed the 254 that were discovered in the Freedom of Information
request, but the lack of effort on the part of the EEOC is substan-
tially undermining progress out there in the real world in terms of
achieving pay equity anc having workers be able to assert their
own rights. That’s the reai cost. It’s not just unfortunate delay.

Representative SNOWE. You heard earlier from some of the wit-
nesses who happen to be economists, and who were talking about
the comparable worth policy. They said that in fact it might hurt
women rather than help them by increasing une ployment or cre-
ating increased competition for those jobs and therefore deflating
their salaries.

From your experience on the Committee on Pay Equity, have
you seen any in ication that the comparable wotth type policy or

“the job evaluation studies, would, in fact, hurt women rather than

help them? ‘

‘Mr. TURNER. Let me answer that very generally as the Industrial
Union Department’s director of economic policy, if I could put on
my other hat for a moment, and then ask Ms. Wilson to comment
on results in specific cases.

As we state in the testimony presented today, the setting of
social standards—a case we are very familiar with, is the Fair
Labor Standards legislation in this country and in lots of clher
countries over the course of the last century or inore—has been

~ done to achieve minimum norms; norms that are considered to be
socially necessary. It is not the job of policies like that to achieve - -

full employment. They are policies and statements about standards
and values and what we believe in as a society.

The maintenance of full employment is a set of policies at quite
another level—of budget and taxes and monetary policy and inter-
national trade and so forth—that is meant to regulate the quantity
of jobs. The result that one would get from setting social standards -
would be a more equitable distribution of op ortunities and in-
comes within whatever level of employment or ack of employment
for the society as a whole that would obtain.

Now I think it's probably true that if, in some disastrous future
that one could imagire, we had many tens of millions of unem-
ployed in this country, for instance, there might be people who
would be willing to work at some fraction of the minimum wage
and the argument can be made: Well, the minimum wage needs to
be lowered so that we can move back to full employment. And jobs

2."\!}




206

that you could have in this country at $1 an hour aren’t here when _
the minimum wage is $3.35, but those are jobs which we say we
don’t want. It's not the kind of society we want to live in. We want
to have a society with a minimum of equity and that’s why we
have policies of this other type. -

The maintenance of full employment as a goal for the society as
.2 whole, not any particular activity, is addressed by full employ-
ment policies and it's really irrelevant as @ matter of national
social policy to the question of pay equity. :

Representative SNowe. Well, thank you very much for sharing
your insight and what the Committee on - iy Equity is doing. I ap-
preciate it. Thank you for being here.

I'd like to include in the record a written opening statement by
Senator Jepsen as well. '

[The written opening statement of Senator Jepsen follows:]
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WriTteN OPENING STATEMENT OF HoN. ROGER W. JEPSEN

AS A FATHER WITH THREE WORKING DAUGHTERS, I HAVE A PERSONAL INTEREST

IN SEEING THAT LAWS REQUIRING EQUAL PAY FOR EQUAL WORR ARE ENFORCED;

AND ENFORCED WITH VIGOR, SEX-BASED DISCRIMINATION IN EMPLOYMENT OR

PAY IS AGAINST THE LAW. EQUAL PAY FOR EQUAL WORK: - THAT 1S THE LAW.
N

4 RECENTLY QRRON FINANCIAL MAGAZINE CITED A STUDY WHICH SHOWED
THAT WHEN AéE GROUPS ARE USED TO COMPARE MEN'S AND WOMEN'S AVERAGE
PAY,  THE YOUNGER WOMEN'S CATEGORIES SIGNIFICANTLY EXCEED THE

4

MUCH-QUOTED 62-CENT PAY COMPARISON. I BELIEVE THIS REFLECTS THE
INCREABING INCENTIVES WOMEN HAVE IN OUR CHANGING ECONOMY TO STUDY
LONGER,\ WORK HARDER, AND CONCENTRATE ON CAREERS OUTSIDE THE HOME
IF THEY \SO CYOOSE. THESE CHOICES OF WOMEN ARE INCREASING THEIR
EARNING FOWER,

|

|

" OTHER STUDIES SHOW THAT WHEN SINGLE MEN'S AND WOMEN'S PAY AVERAGES
ARE COMPARED, THERE 1§ NO SIGNIFICANT PAY GAF. THUS, MARRIAGE
CAN BE SEEN TO AFFECT THE EARNINGS OF MEN AND WOMEN IN DIFFERENT
WAYS. MEN HAVE A GREATER INCENTIVE TO INCREASE THEIR EARNINGS
WHEN PROVIDING FOR FAMILIES AND MANY WOMEN CHOOSE TO HAv: PRIMARY
RESPONSIBILITY FOR THE HOUSEHOLD. THE CHOICE OF WOMEN TO WORK IN

THE HOME TO CARE FOR THEIR HUSBANDS AND CHILDREN CAN AFFECT THELR

O
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EARNING POWER IF THEY DECIDE TO GO INTO THE LABOR FORCE. SUCH

CHOICES SHOULD BE RESPECTED AND ENCOURAGED.

FOR THOSE WOMEN WHO CHOOSE TO WORK OUTSIDE THE HOME, I AM

A ENCOURAGED TO SEE MORE YOUNG WOMEN ENTERING FIELDS THAT WERE

n " PREVIOUSLY "FOR MEN ONLY", BETWEEN 1970 AND 1980, THE PERCENTAGE

OF WOMEN MANAGERS INCREASED FROM 18 PERCENT TG 30 PERCENT,
ACCORDING TO THE BUREAU OF LABOR STATISTICS. THE PROPORTION OF
MEN AND WOMEN WORKING IN SEX-NEUTRAL OCCUPATIONS == OCCUPATIONS
IN WHICH MEN AND WOMEN ARE REPRESENTED APPROXIMATELY EQUALLY --
ALSO INCREASED. '

YET I~CAN APPRECIATE THE IMPATIENCE THAT SOME WOMEN MUST FEEL.
AS LONG AS YOUNG WOMEN ARE TAUGHT THAT THERE ARE SOME JOBS THEY
" CANNOT OR SHOULD NOT ASPIRE TO, A5 LONG AS EMPLOYERS ASSIGN JOBS
ON THE BASIS OF SEX RATHER THAN QUALIFICATIONS, AS LONG AS THERE
,IS UNEQUAL PAY FOR EQUAL WORK, MORE REMAINS TO BE DONE. AND

IT 1S BECAUSE THERE IS MORE TO DO THAT I QUESITON WHETHER WE CAN
AFFORD TO SQUANDER OUR LIMITED RESOURCES XtiD ENERGLES ON THE

CONCEPT OF COMPARABLE PAY FOR JCBS OF COMPARABLE WORTH.

WHAT IS "COMPARABLFE WORTH"? HOW DOES A COMPUTER PROGRAMER COMPARE
TO A PROFESSOR OF FRENCH? DOES IT MATYER IF THERE 1S A SHORTAGE

OF COMPUTER PROGRAMERS AND A SURPLUS OF FRENCH TEACHERS?

O
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HAVE WE CONTRIBUTED TO THE CAUSE OF EQUALITY IF WE REMOVE THE

INCENTIVES.WOMEN NOW HAVE -- FOR THE FIRST TIME -- TO ENTER
NONTRADITIONAL FIELDS? ;
HAVE WE SOMEHOW ACHIEVED "pAIRNESS" IS WE 'LEGISLATE HIGHER WAGES
FOR SECRETARIES AND THEN FIND THAT THEIR EMPLOYMENT OPPORTﬁNITIES

L} .

@R yAVE FALLEN? .
WE MUST WORK AGGRESSIVELY TO OPEN NONTRADITIONAL FTELDS TO WOMEN
WITHOUT DISCOURAGING WOMEN WHO CHOOSE TO BE PRIMARY HOMEMAKERS.
JOB POSTING MUST BE- USED TO ENSURE THAT WOMEN IN LOW PAYING
JOBS ARE AWARE OF OTHER JOB OPPORTUNITES. SCHOOLS AND GUIDANCE
COUNSELORS MUST WORK TO MAKE YOUNG WOMEN AWARE OF WHAT DIFFERENT
CAREER CHOICES WILL MEAN, AND OUR NATION'S LAWS AGAINST ‘SEX
DISCRIMINAT.ON IN EMPLOYMENT MUST BE VIGOROUSLY ENFORCED SO THAT
INDIVIDUALS COMPETING IN THE LABOR MARKET WILL HAVE THE SAME

OPPORTUNITIES REGARDLESS OF SEX.

EFFORTS, HOWEVER WELL INTENDED, TO LEGISLATE THE WORTH OF DIFFERENT
OCCUPATIONS WITHOUT REFERENCE TO THE MARKET AND THE CHOICES OF
WOMEN ARE LIKELY TO PROVE A COSTLY FAILURE AND WILL BRING HARDSHIP

ON.THE VERY WOMEN IT IS SUPPOSED TO HELP.

Y N
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Representative SNowk. This concludes the third %stallment of
our hearings. We have one more to go. So I appreciate your pa-
tience.

[Whereupon, at 1:10 p.m., the committee adjourned, subject to
the call of the Chair.]

o




