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STUDENT'S LESSON 2LAN
INTRODUCTORY UNIT

Read the following hypothatical casas. Uéing the informatiocn
you gained Zrom the lawyer's wvisit, consider carafully the
issue: raised v these cases and discuss the questions wicth
e class. _

CASZ 1

Sally and 3ill Jones, a marriad couple in their eaxly <=«wen=ias,
discover, much to 3ill's alation and Sally's distress, that
thay ara goiag £90 be parsnts. Sally is approximataly aine
weaks sragnant and in gecd savsical. health. She has spent
the fizat vears of their mar=ziage working at a job <hat was
thae 2ast she could get, but only bdraly satisfactory ina
carms of Iizancial and psychological -rawazrds., ia order <o
sut 3ill through school. 3He has one nors vear <9 go. Thair
neager savings were in tusn to help Sally <h=-ough school, a
goal sha a2as long and eagerly anticipatced. The 2inancial
surden and cine commitmeny of child raising will aeliminate
school 2or Sally. sShe decides she wanus an asorsion. 3ill,
because e has a strong raligicus belief that liZa should be
srasarved at all costs, dacides ha wants a child. The law

" ia the stats wheres 3ill and Sally live raquir-es chat writsan
consant of t=ha spouse h@ given in orda- Icr 2 woman =0 tave
an abertion during the first twelve weeks of pregnancy.

3.1] reifuses =0 give als consent. ,

QUESTZONS
A, Should 3ill -e able %o orevent =he alzor+ion?

3. 13 vou were 3ill, what axguments would vou maka =2
suppore your case?

2. What zights does Sallv hawve in =his mas<er? What
argyumanes wWwould you maka iI sou were Sallily?
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CasE 2

Susie is lé years old, unmarried and living with har parents.
She discovers that she is about eight weeks pregqnant. der
parants' disli'-a’ for the father of the child is far surpassed
by .thaeir Selies that abortion is murder. Susie doaes not
want to marry, and does not want to be 2n unwed mother. She
Xows it is medically best to have an abortion during the
fizst J months of pregnancy. She wants an abortion and she
wants it ow. 3However, the law ia her State raguires thac
an unmazried woman undar 18 vears of age must 1ave =he
consent of a jarent in order %o have an apor<ion during che
fizst 12 weeks of pregmnancy. Yet, she Xnows =hat neiczihar
bParant would aver consant.

QUESTIONS . " '

A, dhaz incerest do Susie's parents tave ia the akor=ion
decigion? Should thev be abla =0 pravent rer I=cm
2aving an abeortion?

3. Should Susie ne abla =0 obrain an abozsion wichout the
requirements that her’ paIsn+e3 consent =0 e aboreien?
ahy? Why not? | |



L, WIER-IN-THE-CLASSROOM TINIT

Read the case the lawyer will analyze and discuss the Zacts
with the class. Study the questions listed below 3o that
You <can entar intc discussion with the lawyer, ask quastions

about facts and procedure, and exprass your opiaion on the
issues raised by the case.

Jane Rce, an unmarriad weman 20 vears cf age, was iaformed
2v aer doctor thaw she was approx.mataly 3 weeks pregunant.
she dacided that she did aot want €0 have a child and
sought an abortion., Awars o2 4he risks =0 her 1ealih and

L28 in an illaqal abortion, Jane wanted <o have the abortion
perZormad by ner doctor, who was a licensed shysician and
surgecn, and in a hospital. However, 1ar doctor rafiused o
seziorm che operation. The laws i Jane's stata providad
chat an,abor+ion was a criminal oflense unless ic was sexdormed
<o save tha mother's life and that haer doc=or would he
subject to jall if he disobeved =he lsw. As her locrmor
explained, Jane was a :ex‘ec*éz/aea thy Zamale and her
oragnancy jrasentad nc threat =o her 1izfe Ia facet, ner
doctor added, =he srasent stace oF medi cal and suxgical
scisnca was such that an abortion in the 2arly stages of
sragnancy, as in Jane's Case, orasencad lass ¢f a risk to her
shysical 2salch than nozmal childbize Lill, giren =he
state law, nothing could 'be dona. 3ecause she csuld nos
22024 the expense 92 obtaining an abor=ion in another
stata. Jane was facaed with the buxrdans of sraegnancy, childbi=zel,
sai3zing 2 child she 3id not want, and =he social stigma
ar.3.ag 3zom heing an unwed mother.

QUZESTIONS

A. Soes a wWwoman n1ave A sonstisutional rsighe =9 an azer<ion?
22 s0, i3 it absolute? Or zcan 4<he 3tatae Mmaka it a
srina?

3. Wno n1as ain intaragt it wvhaeatier an apor=ion i3 a--awed’
The >3ragnant waman? The stata? Anyone else? AWhich o2
taese intarasted partiaes neasds ar2 or should se srocaczad
by 2he law? Why?

c. L2 you wers Jane (or any other 3regnant woman) wha<
arguments would you maka %o sSupporT vous adsoluza righ=
=9 an abortion?

2. What arsuments can se made 29r the 3tata laving he Tigns
20 raculata and Zorbid aber<isn?
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12 you were the court, how would vou decide the case?
"hy?

L2 you were of a religion that forbade abortion, do you
chink that should be a rsason for the govermment to
nake laws against abortion? Why? Why aot?

{91}




FOLLOW~-UP_ ONIT

fou have digcusgsed =he decisgsion of the Suprame Cours concazn-
ing a woman's right to abortion, and issues such as the .
rights of a husband in such casaes and the rights of a ainer,
unwed woman. Now, using the information you have gained,

and the reascns the Court has given for its decisions, project
yoursals into tha future and consider the issues raised by

zhe aypothaetical case prasentsd.

CASE

I2 i3 zhe vear 2020. The Unizad States has heen successiul

in its campaign of the past 25 vears =0 attain zers population
growth. This policy had bveen set in =he 1.390's when it was
sacognizaed that the countsy would be Jaced with a maior czisis
i3 <he population contiaued to iicrease a: =he sats it had
since the =urn of =he 202k canstuxy.

Zavisioning critical 2cod shortacges, 7rast unemploymens,
inadaquats housing as well ag iatoleranls 3ressusss ot rasources
such as water, electIicity, oil, etc. The govermment had

passed laws restricting child bearing and racuiring that

¢ouplas wishinq to have a child had to obtain a lLicense to
ﬁcmnlv with the ‘law. I£ the woman hecomes craqnanh without

she govarnment's appzoval, tha govermment can ord 18r ta

have an abortion.

Caralina and Frank obbins have seen marwiad 1) vaars. They
2ave 10 chaildran. They dacida they want 2 caild. Thavy com-
3.8t8 %ile necessary :aners and fila c<heir apolication. I< i
:sfused ”a::l;“e and Trank dacide %o have a child sacrecly
and 4. ‘4z <he law iZ2 ““ey ars arraestad. '

QUESTICNS

A, Whas are =he major issuas in =hls zaga? Shoulld zhe
governmant have the zighs, undar any <condicions, =0
nake laws raestzicting peop’a from haviag childzan?
Why? Why aow?

3. =2 the countxy faces a crisis such as cutlined i1z zal

ituation, should the govermment aave the right <o

zardera with the Irsedom of =he individual because
2f the needs of the whole society? Whev? Why no=? To
vou =thiak your attitude would be the same il vou wars
narried and wanted a child? I you 2ad six childran
and had difficulty supsorsiag chem? I3 7O0u wazrs =2
2regident of <he Unizad Stasas rasponsibla 3=z <n
wall-naing of =he entir-e counezv?

o
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c.

"

0.‘

I2 you were Carcline and frank would you challenge. a .
law prohiliting vou Zrom having children without a license?
Why? Why now?

What arguments would you use if vou were a lawver defanding
the Robbins in this case? the arosecutinq attorney’

How do you think a Supreme Court might decide such a
case? #What are your reasong?

22 vyou vere the cour<, ncw would you decide zhe sase? Why?
22 you were of a religion t=hat Zorbade aporwion, do vou

=hink that should he 2 *sason for -ﬂe government =9 naka
laws against aborwion? w#Why? Why 2
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TEACHER'S LESSCN ?LAN

INTRODUCTORY GNIT

Copy and distributa the matarials from Introductory Unit
in the Student's Lasson Plan. Use the hvsothetical cases
as a spriaqboa:d to discussion on the gquestion of abortioen.
™his will allow the students 2 examine :sheir attitudes
concern;nq this issua, as well as their notions concsrming
the laws per<ainiang- to this issue. :

Casz 1

Sally and 3ill Jones, 2 marviad coupla in =heir 2arly cwentias,
iscover, much t£2 3ill's alacion and Sally's ﬂ'st.ass, zhat
zhey ars going to be parents. Sally is ancrax.mAtelv niae
weeks Ireguant and in good shysic 1 healtih. 3he has spant
firgt vears of| sheir narziage working at a job =hat was
.“e bast she csuld|get, but only barely sacisfactory in
=arms of financial|and psvchological rewazds, ia oxd T puc
3ilL =hrough schocol. He nas one mors vear =9 GO. .“ezr
meager savings werp in turn =0 help Sallv tarough schoel, a
goal she nas long and eagerly ancticipaced. The fZinancial
suzdan and time cg tment of child raising will aliminate
school Sor Sally. Sheydecides she wants an abortion. 8ill,
_sacausa e 2as a strong raligiocus belief that life shoulé be
sraserved at all costs, decides 2e wants a child. The law
-n the stats whare 3ill and Sally live recuirzasg zhat write
onsent O the spouse bde given in order ior a weman <3 2ave
-an aborticn during the 2irst twelve weeks 2f areghancy. 3ill
rafises =9 give 1is consans

QUESTIONS
A Should 3ill be able to Prewvanc cthe azortion?
3. 12 vou were 3ill, what arguments would vcu maka =29
SUDDOTT your casa?
z. What zighes does Sally have in zhis mactar? Whas
argyments would ycu make i2 vou wexa 3Sally?

(394
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Information For The Teacher

In Plannad Paranthoed of Missouri v. Danﬂorth, 428 U.S. 32
(1978), the Suprema Court addzessed the Lntarests that a

fathar of an unborm child arguably has in an abortion decision.
Ia that case a Migsouri statute requiraed that abortions during
the first trimastsar, or fi.st 12 weeks, of pragnancy have prior
writtan consent of the woman's. spouse, unlass the abc:tzcn was
necessary to save the l;gg .of thes mother. '

The husband of a preqnant woman can argue that a decision

so fundamentally immortant to the family should be made bLv
soth .the husband and the wife. Moracver, an abor=ion could
possibly affact a woman's ability to bear children, and thus
the nusband's opportunity 2or Zatherhood. The Court itselld
racognizad "she daeep and proper concern and iatersst that a
daveted and p: tactive husband.has ia 1.3 wilfe's sregnancy
and in the growth and davelopment of the child she is carzyixng.”
Supra, at §9. = also aotad that =he dacision of whethaer or
2ot ©3 nave an abortion could have significant and zossidbly
2azmful affactsg, both mental and phvsical, on a nar¥iage.

Neverthelass, the Court held that she spousal consent Provi-
siong of the !tiggouri statute were inconsistent with cha
standaxdg of che leading case, Roe v. dade, 410 U.S. 113 (1973),
and wers unconsitutional. e v, ﬂade rohinized the Stacze
irom ragulating or o:oscr‘.bmg aboT=ia: as du.:.aq sha Sirst toi-
nestar of pragnancy, leaving the decis.on duriag shat period up
=2 the dragnant woman in consultation wish 2ar ghysician. ' The
stcate thersfiors could aot delegata autlorisy it did aot aave
=2 anvene during' that same pericd of time. Moraover, it was un-
likely chat the 3Stave's intarast "in srocecziag tie mutualizy ol
dacigions vical to <he ma:*iaqe ralationsnip” would ze sromeccad.
av giving che husband "a wveto sower axaercisabla f2- any ssascn
whatscever or £or no reason at ali.” Supra, at 7.. Tha
uau:- recognizad that is was a:quablv gLvris 2g the woman 4o

rogh= S0 act unilataerally, with the approval o2 her docter.
VQVQrtneless, 1£ <he husband and wifa 4~saq*sed an an abor-

ion decision, clearly only one partner's vieaws could srawvail,
“S.nca it is the wecman  who nhysicailm sears -=ae child aad who
i3 the mora dizactlvy and immediataly affactad Hv the 3rag-
anancy, as between the tTwo, the halance weighs ia nher Zavox”.
Supra, at 71.

Casz 2
jusie Ls 16 vears old, unmarziad and liviag with her parancs.

She discovers =hac sie i3 about aight weeks oragnans. 3Iar
sarsnss' dislika for sie 2ather of che child is Jar suzpassed
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bv their belief that aboreion is murder. Susie dces not
want to marsy, and doas not wan: to be an unwed mother. She
knows it is medically Yest tuhave an aborticn during the
girgt three months of pregnancy. She wants an abortion and
she wants it now. However, the law in her Stata raquires
chat an unmarriad woman under 18 years of age must have the
consent of a parant in order to have an abortion during ‘the

first 12 weeks of pregmancy. Yat, she kaows that nelisher -
sarent would aver consent.

QUESTTONS

A. What interests do Susia's jarents have in =he 2horsion
decision? Should thev bhe abla t3 pravent ner Izcm
having an aboretion?

3. Should Susie be abla =2 osbtain an aporsizsn witiout =i
raquizements that her sarsents consen= =8 the asortion?
Why? . Why noe?

. Taformation Tor The Taacher

2lannad Parsnzhcod alseo addregsad ~&e intaragts a jarans o

a pregnant, unmarried minor has in <he abortion decision.

The Misscuri statute provided tciacz ia she case 02 an unmar-
=iad aiaor, che writtan consent o2 a par en* or Pexson legally

act;nc i1 place of a parent, such as a guazdian, was requized

zaiass she abor<ion was naecessary =0 jrasarva =he nother's

lilas,

The jarents of an unmazrsiad Pregilant Minor san argue zdac

<hey 1ave an intarast i their child's wellare. s-nce a

mLacr mighe a0t be as capapla as an adulc 92 actiag in her
awn 2est intarast or of giviag iadormed consent 0 an acor-
«ion, parencts should be able =0 gsuide a child cowards what
.hay neliave =0 be ia the child's best iztarsst. 2azanss czan
also argue that they have an iateras: in preserviag thaiz zole
and authorisy in impor<ant decisicons affecting Zamily memBerss.
See, Planned 2arsnthoed, supra, at 72-73, and 3elloksi 7.
3aizd, 423 G.3. 13, L4l-IT4. ‘

Jespite such arguments, =he Csoust in 2lanned 2arsntiocd

Jsund thae Parental consgent Provisions ot .”e Missour:

statute unconstitutional. "Just as with she .ec;u.-exne. =

of congsent from che spouse, 30 ers, the Staze does not zave
=ha constisuticonal authorisy <=0 give a zhirzd sarty an agsc-
luta, and possibly arbierazy, 7et=0 over the decision 2f =a
shysician and ais.patient =2 termina<e the satient's jrag-
nancy, csagardless of the rsason Iox w::hno’d;:q zh ~=1sen-.“
Susra, a= 74. The Cour< looked Z3r significan= 3cate ilatwaresss
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in condisioning a minor's abortion on p.. mmtal consent chact
wers not presant in the case of an adult, ané found none.
The stata's intarast in strengthening the family unit was
not likaly to be promotad by providing a parental veto over
the decision of the minor daughtar and her doctor. 1Mor was
the stata's intsrest in strengthening parantal authority
promoted by such a veto when parant and child ware in such
‘undannntal conflict and the preguancy itself had injured
family stzuctura. As for a parent's independent inter-
est. tha Court said: "Any independent intarast the parant may
aave ia the tarmination of the miacr-dauqhter's pragnancy is
no aore weighty than the right of privacy of tche competent
mizor maturs enocugh =0 have become Preguant.” Supra, at 785.
"ho Court amphasized that its holding did not .mniv that
"avary mincr, regardlass of age or matusity, @3y, g*ve atiec-

tive consent £or tarmination of her ;reqnancv. Supra, as 73.
Racher, the problam witzh the Misscuri stas was that i%

, established a blankat ga:enta- ~onsant arovzs-on without sufsi-

ciant justification.

Ia Bellotsi v. 3aird, sudra, dacided zhe same day as 2lanned .
?%53555003 =he Suprame Cours: .gave some indication 0f the tyze:
97 parental consent 3rovision it Wmight 2iad accaptable, one
that made parsntal consultation and consent srefarabla but a4t
saguired. The Couxt might £ind such a sTasuta acceprtabls 12 a
aigor-Tapabla of giving informed consant £9 an abortion would
be able to obtain, wizhout undue buxden, a court order Permic-
©iag the abortion without parental consultation. The Suprame
Couzt would also consider whether =he statutas allowed a ainor
who was not capable of iaformed counsent =9 obtain such a sour:
order without jarantal consultation if it was shown that =h
aboreion would se in her own best iatarests. Such a statuczs,
=ha Suprame Couxret said, would he "fundamen=ally 4ifdarzesnt"
i»om che Mugsouri statuta <reating a parsntal weso. Supza, acs
143, :

?lanned Paraenthood alsc addressad tha issue o2 an aduls
WCman's Prior consant = an abortion. The Cousz Jpheld the
Missouri provision requiring =hat, pricr %o an akortion
duriag che first 12 weeks of pragnancy, a wcman qust ser-
<i3y in wrising that she consents to the opera:sicn and chat
her consant is informed, Zreselv given, and not che rasul:s
22 coerzion. Supra, at §3=67. '

A Nota To The Tsacher

in SWC Tecant sasaes dealinq wish a woman's abcrtion Zeciszion,
=zhe Suprama Court 1eld zhat neithar she Social Security Acs
107 <he Zqual Protsctisn Clause @f the Fsur<genth Amendme«-
secguizrsd a1 stasa =3 provide %eddﬁa*d fuands far alacuive
Apor=ions, tiose a0t cer<wifiad asg medigally necessazv, even

3
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Frm,

. shough funds were prvided Zor childbirzth procedures.

Medical necessity wa. definad to include psychologizal

factors. Ia a third case, the Court alsc held that a city

. may prohibit its publicly financad hospitals Szom providiag
elactive abortiocns. Congress or a state is still free o

fund alective abortions, but it is not required to do so,

and a city is similarly still Sree to open its lhospitals to -
elactive abortions, if it wishes to do. s0. ' //

The Court thought that the decision of whether or aot to

use public %unds for elective akortions should rast with ’
alectad officials, who are subject =0 :he damocratic ’rocess,
ndt wish the judiciary. As the dissenting Supreme Cous<t
Justicas pointad cut, thers i3z greatc concarn that these

racant decisions, which allow prohinsition of public Zunds Zor
alective abortions where tzhey are aeverthelass used =9 Iinance
caildbizen, will ulsimataly resuls in many 200r wome: Je@al-
ing children -hey mighz not otherwise have had L2 adortion had
been financially accessibla.

As of Spring, 1981, Congress has prohibited the use of
Medicaid funds for therapeutic abortions except in three
situations. If a physician certifies that a mother's life
is in danger, Medicaid. funds may be. used for an abortion is

- ——

to prevent. severe.and. long lasting damage to the mother’'s phy- . . . |

sical health, Medicaid funds may be utilized.
ADDENDUM: -

A 198F case, H.L. v. Matheson has added yet another footnote
to the abortion text. H.L. upheld a Utah law which required
physicians to notify the parents of any minor seeking an
abortion. Parents are not given the power to veto the girls
deision, they are merely entitled to notice before an abortion
is eprformed. The court suggested that this law would be
unconstittuional if applied to "mature' minor.

14




' =3~ IN-THE~CLASSROOM ONIT
Copy and distributs the Day Two materials in the Student's
Lesson Plan. ' Have the students rsad the casa carafully and

consider the questions so they can engage in discussion with
the lawyer. .

-  ommm——"y

"Jane Roae,.an unmarvied weman 20 vears of age, was inlormed

3y her doctor zhat she was approximately 3 weeks sragrant.
She decided that.she did not want to have a child and

sought an abortion. Awars of the zisks :o her healch and
life in an illegal ahoreicn, Jane wantad =0 have the ahor=icn
perzcrmed by aer doctor, who was a licensed physician and
surgeon, and in a agospital. However, rer doctor =efused c2
seriorm <he operation. The laws in Jane's s=aze srovided

that an acoztion was a criminal offense unless it was perscrmed

20 save tie mocher's lila and that her doctor would se subfect
S jail if he discheved the law. As rer doczor axplained,
Jane was a jerzaectly healthy female and her sregnancy -
sresented no threat to her life. Ia facs, her doctor added,
the present state of medical and surgical sciance was such
Slat an abortion in the early stages of pragnancv, as ia
Jane's case, jresentad less of a »isk t9 her snysical healzh
than normal childbizsh. Still, given *4e Stat=a law, nothis
could be done. Secause sha could not affard the axpense of
dbtaining an abortion in another scate, Jane was faced with
tie buzdans of pregnancy, childbizth, raisiag a child she
did not want, and the social stigma arising Jrom seing ana
wunwed mother.

QUESTIONS

A. Doas a woman have a constitutional right to an abortion
22 so, is i% abscluta? :

3. Nho has an interest in whether an akorticn i3 allswed?
The pragnant weman? The State? Anwvone aise? Which o2
chese intarested jartias’' needs ara or should se sro=ec=ad
oy the law? Why?

C. IZ2 you wera Jane (or any othaer pragnant weman) what

arguments would you make =0 suppors vour absoluza zignz

=S an abozetion?

What arguments can e made far 4he Sthate having the Tight

22 ragulate and forhid anhor<ian? :

Q

i

. dcw would you fsel iI you were Jane? The potential father.

15
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laws against abortion? Why? Why not?

.16

I2 yon were the 2gurs, i1ow would you decide She case?

o
P -

Why? |
I2 you wers of a religion that Zorbade ahortion, do you
think ‘that should be a zeason for the government to make




FOLLOW-UP UNIT

Copy and distribute Follow=-Unit materials in the Student's
Lasson Plan. Have the class read the matarials. Conduct an
open—-endaed discussion bhased on the questions contained in the
Student's Plan. Remind students to use the information gained

from the lawyer's visit in analyzing the hypothetical issue
prasented ;g:e.

The Introductory Unit and the "Lawyer-in-the-Classrocom” Unit
examined the zights of parents and husbands in abortion cases.
This unit offar's the students an opportunisy to ei.mine the
cights of the government in issues concezmed with abeortion.

CASE

It is the year 2020. The Unised States has been succassiul

in its campaign of =zhe zast 25 vears Lo attain zaro population
growta. This policy had been sat in the 1990's when it was
Tecognized that the country would be faced with a major crisis
i2 the population continued o iacrease atc the rate L= had
sinca the turn of =he 20th canturv.

Iavisioning critical food shortages. vast unamplovment,  inade-
quate jousing as well as intolerablia pressures on rasources
such as watar, elactricity, oil, ets., :she govermment had
sassad laws rastriceting child hearing and sequiriag czhat
couplas wishing 20 have a child had to cbtaiaz a license o
comply wish the law. I£ the woman becomes pragnant withoue
the government's approval the govermmant can srder her &2

lave an abostion.

Cazoline and Frank Aubbias have been mazriad 10 vears. Thev
have 10 children. They dacida they want a child., They com-
dlete thae necessazv papers and Zile their application. Iz is
refused. Carcline and Trank decide %o hava a chiléd secxzetly
and 2ight the law 12 they aras arrasgtad.

QUESTIONS

A. What ars the major issuas in shis case? should the
government Rave the right, under anv zondiziosns, =2
daka laws resgtoicting jeopla 3rem raviag shildwen?
Why? Why aot?

3, I2 =he country facas a cTisis such ‘as outlined in =zis
sizvuation, should the goverament zava the sight =0
interfers with <he freedem of she individual becausa
¢f the needs of the whole sociaty? Why? Whvy ast? 2o
vou thiak your attitude wguld be the same L2 vou were
narzied and wanted a child? 12 vsou had six chiidran
and nhad 4ilficulty supporting zaem? I2 vou wera zh
?rasidant of zhe United 3taczes rasponsisle 32or zhe
walle-oeing of the ancira coun=x?

3

17




If you were Caroline and Frank would you challenge a
law prohibiting you from having children without a license?
Why? Why not?

What arguments would you use if you were a lawyer defending
the Robbins in this case? The prosecuting attorney?

How do you think a Supreme Court might decide such a
case? What are your reasons?

If you were the court, how would you decide the case? Why?
If you were of a religion that forbade abortion, do you
think that should be a reason for the government to make
laws against abortion? Why? Why not?

!
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GLOSSARY

ARBITRAR! - Action taken aczording tc a person's own desizas;
without supervision, gene:al arxnc-ples or rules

to dacids by.
oz:zaaﬁs = To chooss a person =0 represent vou or do a job
R for you. k
# FTETUS ﬁ = A developing human Irom usually ciree monchs adter

. conception to sizeh.
?ﬂSGNANf - Céﬁtainiaq unborn young within the\SOdv
PREREQUISITE ' - Scnaehinq that is necessazsy o an end or ©o
the carrying ocut of a Iunczicen. ﬂ
SPQUSE - A husband or a wife. \\\
STIGMA - A mark of ghame or discradie.
TEI&ES?SR,- A seriod of =hwae or about thrae aon:hf.

ZZRO POPULATION GROWTH -~ When 2irths and deaths equal each
other so that there is no increasa in population,




COURT SYST=EMS

There are essentially thrpge ways"to'categorizg our couzrts.
Pires, there are tzial and apoellate courts. The job of

the tzial courts I3 to find the Zacts in the case and apoly
the:%aw €0 those specific facts. All cases start at the

trial court level. The apvellate courts 2ocus on tha law
iavolved in the case. They do not raview questions of facek,
which the trial court decides. Appellate courts decida
whether the trial judge arved ia his interpretation of the
law, and thus a case may reach an appellate cour< only aftaer
it has been heaxd in a tvial couct.

The second distinction is hetween criminal and civil courts.
In a cominal cage (whare accused has narmed sociecy an
Jovernment, rsprasenting society, brings a casa agaiast him),
L@ governmant accuses a perscn of 7iolating a law for which
a penalty is srovidad. t seeks to punish :=he accused by
cepriving him of his life, liberty, or property. Ia a civil
Sase, one may also be daprived of his property (and.sometines
his liberty), sut"for a diffarent reason. The purpose of a
crimiaal trial is to pumish the offander: chat of 2 civil
wwial (one person against another-—-setween »rivate cicizens)
is to compensata ona person or a lLoss caused by ancther.
Common cases where such ‘liability may be found are automcbila
- aceidanta, sala of faulty merchandise, and Z2ailuvre =o say
rant.,

Third, thera are hoth stace and federal court svstems. (Sae
Chart on Court Striucturas.) The racera ~8TIL1Ct coures are
cthe =zial couxts £or all cases arisiag under the laws and
Constitution 0f =he Unitad States. Stata courss lava iuris-
diction over all cases arising ac common law* and aguizv**
as wall as all cages under che laws of the scatas ag aenactad
oy their legislaturas. Most cases, both crimizal and civil,
ard hrought in che stata couzres., Within zhe 3%ats cous=
system there may he a number of diffarsnt <rial and aprellas
courss having jurisdicticn, or autiorizy, over diZfsrens
wyves 0f casaes and casas of dilfarant degTees 9F impositance.
Tor exampla, in Califormia e=rial courss, a case ia a larsge
judicial digtside will se arought in eicier che municigal
coure or tha sugerior court. The sumerior cous< nanclas zhe

. Commort Law - Law that has L=s origins ia Zaglaad and
gmws Izom sver-changing custom and tyadision. Judge-
made law (as opvosad to lagislasura-made law).

e Zquity - A sauxe's sower =3 "do jdustice" whers sceciiic
Laws dc 1ot cover =ie sitvation.

L2
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A

more important cases--the felonies and civil cases iavolving
over $5,000. But csrtain types of cases\ such as divorce
and probata, are brought only in superior court regardless
of the amount in contioversy. In the i8r Judicial dis-

tricts with a iustici cou=t instead of a icipal coure,
there ig a s v o of the casas.

The federal court systam has a similar stshcture, While
thers are a number of courts that handle only specialized
‘nattars, such as the customs couxt and tax|court, most cases
stare in the faderal distzict courts. Congress ras stricsly

tad tha types of cases Egat tall within) the jurisdiction
of these courts. One type is the diversitvi case whaeras each
party resides in a diflarent state and the unt in contzo-
versy is over $10,000. The other =ype is a case iavolviag a
federal cuestion, that is, one applzing the Zaderal congtitu~
zion, statutas, or treaties.
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FEDERAL COURTS

UNITED STATES
SUPREME COURT,

ONITED STATESS
COURT OF APPEALS
(Ll Circuits)

C.5. JISTRICT COURT
(34 Jistzices)

CALIFCRNIA CQURTS

CALIFORNIA
SUPREME (COURT

STATE

‘lcoure OF aPpEAL
(3 Dis;ricts)

SUPERIOR COURT

(One “per

county)

MONICIPAL
COURT
or
JUSTICT COURT
(319 Judicial
Districts)

A STMRLIFIZD TIZIW OF THE FEDERAL AND CRLI?QﬁNZA CCURT STRUCTTRES
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LAWYER'S LESSON PLAN

AREA OF LAW: Constitutional Law_

SPECIFIC TOPIC: Abortion .
OBJECTIVE: : To expose students t£o the Supreme Court's

decision concerning abortion in Roe v.
Wade 410 U.S. 113 (1973), and to briefly
gscuss issues of spousal and parental con- -
; sent addressed in the subsequent case of
Planned Parenthood of Missouri v. Danforth
S48 Ued. o

CASE

The case used in this fact sheet is based on the Supreme
Court's landmark decision regarding abortion. The students
will be grappling with the same issues faced by the Supgeme
Court Justices:

Jane Roe, an unmarried woman 20 years of age, was informed |
by her doctor that she was approximately 8 weeks pregnant. :
She decided that .she did not want to have a child and

sought an abortion. Aware of the risks to her health and

life in an illegal abortion, Jane wanted to have the abortion
performed by her doctor, who was a licensed physician and
surgeon, and in a hospital. However, her doctor refused to
perform the operation. The laws in Jane's state provided

that an abortion was a criminal offense unless it was performed
to save the mother's life and that her doctor would be subject
to jail if he disobeyed the law. As her doctor explained,

Jane was a perfectly healthy female and her pregnancy

presented no threat to her life. In fact, her doctor added,
the present state of medical and surgical science was such

that an abortion in the, early stages of pregnancy, as in

" Jane's case, presented less of a risk to her physical health
than normal childbirth. Still, given the state law, nothing
could be done. Becauge she could not afford the exvense of
obtaining an abortion in another state, Jane was faced with

the burdens of pregnancy, childbirth, raising a child she

did not want, and the social stigma arising from being an

unwed mother.




QUESTIONS AND DISCUSSION

A. What are the major issues raised by the case?

Does a woman have a constitutionally protected right to
terminate her pregnancy? If she does, is that right
absolute? Can she terminate her pregnancy whenever, in.
whatever way, and for whatever: reasons she chooses? Or
may the state regulate and in certain cases prohibit
the termination of her pregnancy?

B. Who has an interest in the issues? Which of these
: interests are or should be protected by law? Why?

The pregnant woman, the state, the unborn child, the
father of the unborn child, a pregnant minor's parents
all have interests in whether or not a pregnancy is
terminated. However, the extent to which these interests
have been granted legal protection has varied.

In Roe v. Wade the Court granted legal protection to
interests of the pregnant adult woman and the state.

The arguments supporting their interests are discussed
below, in Question C, which addresses the interests of
the parties to Roe v. Wade and in the section titled the
"rResolution of the Dispute or Dilemma".

The unborn child arguably has an interest in its own
life which, according to some, begins at the time of
conception and should be protected from that point on.
Only if the mother's life is in danger should the
interest of the fetus be secondary and abortion per-
missible. In addressing this issue, the Court in Roe
v. Wade protected the interest of the fetus but only
indirectly and only once it is capable of life outside
the womb. The Court refused to determine when life
begins and refused to grant a fetus full legal status
as ‘a person and protection of the Fourteenth Amendment.
The Court did, however, recognize that a fetus repre-
sented potential life and decided that when a fetus
reached viability, the state's interest in protecting
fetal life becomes compelling and it may if it chocoses
prohibit abortion, though not at the expense of the
mother's life or health.

The Court defined viability as the point at which the
fetus is potentially capable of life outside the womb ,
even with artificial aid, and noted that viability
usually occurred at about 28 weeks or seven months. 1In
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Planned Parenthood of Missouri v., Danforth, the Court
stated that Lt had refused . te precisely define the
point of viability in Roé¢ because it could vary with
individual ptegnancies and was a determination for
the physician, not the courts or the legisglature.

Planned. Parenthobd also addressed the interests that
a tather of an unborn child and a pregnant minor's.
parents arguably have.in an abortion decision. 1In
—_— that case a Missouri statute required that abortions
: during the first trimester, or first 12 weeks, of

..pregnancy be performed ony if the woman's husband agrees, ES
unless .the abortion was necessary to save the life of, the . . }
mother. Tn the case of an unmarried minoxr, the written  g,&
consent of a parent or guardian ad litem was required o e

- ggéess the abortion was necessary to.preserve the mother's = 7y

. e. S : e AT

¢

The husband of a pregnant woman can argue that a deci-
sion so fundamentally importart to the family should >
" be made by both the husband and . the wife. ‘Moreover, T
-an abortion could possibly affect a womdn's ability to T '
bear children, and thus the husband's Gpportupity for- .
fatherhood. -The Court‘'itself recognized “the deep.and .- -
proper concern and interest thatégidevoted and protéc—- v
tive husband has in his wife's.pfégnancy and in the*’ *-'. . . s
growth and development of the child she is carrying.” o
Supra, at 69. It also noted that the decision of whether
or not to have an abortion cquld have significant and .
possibly ha;gful effects, ho mental and physicdl, on' e
a marriage.. ' S ,%ﬁ&

. . o 2 LA
Nevertheless, the Court held that the spousal’ consent
provisions of the Missouri statute were inconsistent .
with the standards of Rde v. Wade and were unconstitu-’
tional. . Roe v, Wade prohibited the State.from regula=- .
ting -or” proscribing abortions during the first trimester
of pregnancy, leaving the decision during that period
up to the pregnant woman in consultation with her physi- :
cian. The State therefore could not delegate autho- \\
rity it did not have to anyone during that same period Y
of time. Moreover, it was unlikely.that the state's U
interest "in protecting the mutuality of decisions
vital to the mariiage relationship" would be promoted
by giving the husband "a veto power exerc¢isable for
any reason whatscever oc for no reason at all." Supra,
at 71, The Court recognjzed that it was arguably givingh
the woman the right to a ilaterally, with the gkg
approval of her doctor. grtheless, if the husband ™
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and wife disagreed on an abortion decision, clearly only
- one partner's views could prevail. "Since it is the #
woman who physically bears the child and who is the

more directly and immediately affected by the pregnancy,
as between the two, the balance weighs in her favor."
Supra, at 71. o

The parents of an unmarried pregnant minor can argue
that they have an interest in their child's welfare.
Since a minor might not be as capable.as an adult of
giving informed consent to an abortion, parents ‘should
be able to guide a child towards what they believe to
be in the child's best interest. Parents can also
argue that they have an interest in preserving their
role and authority in important decisions affecting

family members. See Planned Parenthood, supra, at
72-75, and Bellottl v, Balrd, 428 U.S. 132, 1d1-144.

Despite such arguments, the Court in Planned Parent- .
. hoed found the parental consent provisions of the
Missouri statute unconstitutional. "“Just as with the
requirement of consent from the spouse, so here, the
State does not have the constituticnal authority to

give a third party an absolut~, and possibly arbitrazy,
veto over the decision of the physician and his patient
to terminate the patient's pregnancy, regardless of the -
reason for withholding the consent.” Supra. at 74.

The Court looked for significant State interests in
conditioning a minor's abortion on parental consent that
were not present in the case of an adult, and found

nene. The state's interest in strengthening the family
unit was not likely to be promoted by providing a par-
ental veto over the decision of the minor daughter and
her doctor. Nor was the state's interest in strengthen-
ing parental authority promoted by such a veto when parent
and child were in fundameatal conflict and the pregnancy
itself had injured the family structure. Ajs for a par-
ent's independéent interest, the Court said: "Any inde~
pendaent interest the parent may have in the termination
of the minor daughter's pregnancy is no more weighty

than the right of privacy of the competent minor mature
encugh to have become pregnant.” Supra, at 75. The
Court emphasized that its holding dld not imply that
"every minor, regardless of age or maturity, may give
effactive consent for termination of her pregnancy.”
Supra, at 75. ‘Rather, the problem with the Missouri
statute was that it established a blanket parental consent
provision without sufficient justification.
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1. Bellotti v. Baird, supra, decided the same day as
Planned Parenthood, the Court vacated and remanded a
District Court decision that had declared a Massachu-
setts parental consent provision unconstitutional in
order to allow the State Supreme Court to give it a
definitive intarpretation. The provision was capable
of a congtruction that could avoid or substantially
| modify the federal constitutional challenge to it,

= and in describirng that interpretation the Supreme
Court gave some indication of the type of parental
consent provision it might find acceptable. The Mass-
achusetts statufe could be construed to m:xe parental.
consultation and consent preferable but not regquired..
Under that interpretation a minor capable of giving
informed consent to an abortion could obtain, without
undue burden, a court order permitting the abortion -
without parental consultation. And a minor who was not
capable of informed consent .could also obtain such a court
order without parental consultation if it was shown that
the abortion would be in her own best interests. 'If the :
Massachusetts statute were construed in that manner, the !
Supreme Court said, it would be "fundamentally different:
froT ;he Missouri statute creating a parental veto." Supra,
at 145. _ ‘ :

Planned Parenthood also addressed the isisue of an adult
woman's prior consent to an abo: - 'n. The Court upheld
the Missouri provision requirir- :. at, prior to an abor-
tion during the first 12 weeks o. pregnancy, a woman

must certify in writing that she gonsents to the operation
and that her consent is informed, freely given, and not
the result of coercion. Supra, at 65-67.

C. What dare the arguments supporting the interests of the
parties involved in the case, the adult woman and the :
state? _— ’
1. The argument that a woman has'an absolute right to
an abortion: ’ -

a. A woman's right to an abortion is part of a right |
of personal privacy preserved by the Constitution.
While the Constitution does not specifically men- |
tion a right of privacy, it is implied in ‘
gseveral of its amendments, such as the Fourteenth
Amendment 's guarantee that a state may not
"...deprive any person of...liberty...without
due process ' of law". This concept is one of
personal liberty, protected from interference
by the state, and should encompass a woman's
decision whether or not to have a child, because
such a decision is fundamental to her personal
privacy and liberty.
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b. Seriocus and substantial harm is inflicted upon
a woman when she is denied the right to decide
whather or not to have a child:

(1) Preqnanc§ might harm her physical and/or
mental health; - .

(2) The care and raising of a child or addi-
tional children might result in a dis-
tressing future for a woman, placing
a burden on her physical and mental health,
and her financial resources;

(3) In the situation of an unwed mother,
additional problems and social stigma
may be involved.

c. The birth of unwanted children can also create
difficulties for the family unable, psycho-
logically or Zinancially, to care for it;
for the child who may suffer psychological
detriment; and for the community itself
which may incur che burden of its care.

}

d. Most state laws making abortion a crime . v
were. first enacted when abortion was a medically
hazardous procedure, and arguably the states'
concern was to protect the pregnant woman.
However, the advances in modern medical and
surgical practices have been such that abor-
tion in early pregnancy (prior to the end of
the first trimester) .s much safer. Mortality
rates for women having early abortions are
as low or lower than those for women in
normal childbirth. Therefore, the state's
interest in protecting a woman from a hazardous
medical procedure has largely disappeared.

The argument that the state has a legitimate inter-
est in regulating and even prohibiting abortion-
in certain cases:

a. The state hasca legitimate interest in pro-
~ tecting health and maintaining medical
' standards. As in the case of any other
medical procedure, the state has an interest
in seeing that abortions are performed with
maximum safety for the patient.

7 29




3.

-The state has an interest, and arguably a duty,

in the protection of prenatal life. A new
human life is present ‘from the time of concep-
tion, and only when a choice has to be made
between the life of the pregnant woman and

the life of the fetus should the interests

' of the mother be given prime consideration.

Even if one does not accept the argument that
life begins at conception or any other point -
prior to birth, the embryo or fetus has at
least potential life and the state has an
interest ard obligation in its protection.

Which arguments do the students find most persua- .
sive an¢ why? For a summary of those arguments the
Court found most persuasive, see the saction “Deci-
sion in the Case" below. N,

a.

I PN W

Ask the students how they would-feel if the ;
situation inveolved them, or someone the, '
like or dislike.

What effects, if any, would and/or should the

following factors have’ in resolving the dig+

pute or the problem: y
/

(1) Prejudice;
(2) Sympathy: .
(3) The relat#ve needs of the parties:;

The needs of the p:egnant woman and hhe
state appear to have been factors in, the
. Court's decision, although they were dis-
cussed in terms of interests. Looking
beyond that term, it would seem that,
the cOurt was recognizing that a
woman's needs include her own physical
and mental health, the absence of sdcial
stigma, and the liberty to determine
whether the birth of a child will be
detrimental to her overall interests.
The needs of the state, by the same
‘analysis, were also recognized and
include the naed to preserve the life
and health of its citizens and the main-
tenance o0¢ medical standards. The Court
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decided that the mother's needs were to be N
protected until the different state needs
became compelling. In the early stages
of pregnancy, abortion is a relatively
safe medical procedure and state regu-
lation is not needed to protect the
mother's health; moreover, the fetus has
not reached a stage of development. that _
warrants state action to protect life. ,
When the medical hazards of abortion
have increased at the second trimester,
the state may regqulate the abortion
procedure to protect the mother's health.
But only when the fetus has reached the
point of viability may the state act to
the exclusion of the mother's needs and
prohibit abortion, and even then the state
must allow abortion if it is necessary
for the mother's life or health.

(4) Society's needs;

Society's needs were indeed a factor,
and were represented largely by those of
the state. However, additioral societal
‘needs were recognized and supported
abortion in situations other than’the
preservation of the mother's life. For
example, society needs to have families
“that can psychologically and financially
care for their members and it nesds to
have psychologically healthy children
who grow into healthy adults. Addi-
tionally unwanted children can adversely
affect those needs.

(¢). The majority of states have had restrictions on
abortion for at least a century. These laws
reflect the majority of opinion of the people
in the states. Should the Supreme Court, a
judicial body, decide 'the issues at all, or should
it be left to the legislature in each state?

(d) Ask the students how they'would resolve the
dispute or the problem and why.
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RESOLUTION OF THE DISPUTE OR DILEMMA
The Supreme Court decided the case as follows:

The Court held that the right of privacy, rooted in the
Fourteanth Amendment, includes & woman's decision whe=
ther or not to have a child. However, while the right-
of a woman to decdide whether to have an abortion is a
fundamental right, it is not ‘absolute and may be limited
by interests of the state that are compelling. The
gstate's interests in protecting health, maintaining
medical standards, and protecting potential life are
important, and at various points during pregnancy become
compelling enough to constitutionally permit regulation
of the abortion decision.

In deciding when the state's intereste become compelling,
the Court £irst -addressed the issue of whether a fetus
should be legally considered a person in the full sense.
It concluded that since the use of the word "person”

in the Constitution nearly always referred to a living
being after birth, the fetus was nct a person within

the meaning and protection, of the Fourteenth Amendment.
The Court also declined.to decide the guestion of when
life begins, stating that "When those trained in . . .
medicine, philosophy, and theology are unable to arrive
at any consensus, the judiciary is not in a position to -
speculate as to the answer." Supra, at 159. Moregver,
the law has granted rights to the unborn only in
narrowly defined situations and when the rights depend
on live bizth. Therefore, the Court concluded, " . . .
the unborn have never been recognized in the law as
persons in the whole sense." Supra, at l62.

Nevertheless,‘the state's legitimate interest in protect-

.ing the pregnant woman's health and its separate but

also legitimate interest in protecting the potentiality
of human life exist and increase as pregnancy progresses.
Since the present state of medical knowledge makes abor-
tion during approximately the first trimester of preg-
nancy a relatively safe surgical procedure, the decision
whether to terminate a pregnancy rests with the

woman and her doctor, free from state regulation or
interference. From approximately the end of the

girst trimester on, the state's interest in protecting .
health becomes compelling and it may regulate the
abortion procedure in a manrer reasonably related to

‘maternal health, such as. requirements concerning the

qualifications and licensing of the person performing
the abortion and the facility where the operation will
occur. When a fetus becomes viable, the state's interest
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in protecting potential life pecomes compelling and after
viability, if it so chocses, the state may regulate and even
place criminal penalties on abortion except where abortion
is necessary for the preservation of the mother's life or
health. Because the relevant statutes {in Jane Roe's state

. did not comply with these gtandards distinguishing early and
late pregnancy, they violated the Due Process Clause of the
Fourteenth Amendment. :

Emphasiza “to the students that the Supreme Court decision
does nc . require a pregnant woman to have an abortion.
Rather, it merely allows women who want one to have

one. The case can serve as an example as to how ‘.he

law can operate in a democratic society, providin- °
freadom for persons with deeply conflicting beliex

1ife according to their individual opinions in one
society. N

ADDENDUM

Since Roe v. Wade, the Supreme Court has handed down several

opinions dealing with abortion. Planned Parenthood of Misgouri
v. Danforth, portions of which are discussed above, was one ]
guch case. The holdings in several others are summarized. - R

below.

Doe v. Bolton, 410 ¥.§. 179 (1973), the companion case to

Roe v. Wade, has assumed increasing importance as a result
SF-several of the Court's recent decisions. In Dos V.

Bolton, the Court examined several portions of a Georgia .
Statute regulating abortions. It upheld a provision that
made it a crime for a physician to perform an abortion “;
unless the decision to do-so was "hased upon his best clinjcal
judgment that an aportion is necessary". Supra, at 191.
Essential to the Court's conclusion was the fact that the
physician's judgment could be made "...in the light of all
factors~--physical, emotional, psvchological, familial, and the
woman's age--relevant to the well-being of the patient."”
Supra, at 192.

In Beal v. Doe, 97 S.Ct. 2366 (1977), the Court held that the

goclal Security Act does not require a state to gund elective

or nontherepeutic abortions in order to participate in the
Medicaid program. In the companion case of Maher v. Roe, 97
s.ct. 2474 (1977), the Court held that the Equal Protection
Clause dces not require a state participating in Medicaid to
fund elective abortionsg even though it pays for childbirth.
In Beal, decided solely on statutory grounds, state funds
wers also used for childbirth. In both cases the state
requlations affected first trimester pregnancies and limited
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Financial assistance to ébortions certified to be medically
necessary, a term defined to include psychological factors.

- In"a "third case, Poelker v. Doe , 97 S. CT. 2391 (1977), the

Court upheld the policy of St. Louis to provide publicly
financed hoapit&l services for childbirth but not for elective
abortions. 1In short, Congress or a state is still free to
furd elective abortions, but it is not required to do so,

and a city is similary free to open its hospitals to elective
abortions if it wishes.

The court thought the decisicn of whether or not to use public
funds for elective abortions should rest with elected officials,
who are subject to the democratic process, not with the judiciary.
As the dissenting supreme Supreme Court Justices pointed out, :
there is great concern that these recent decisions, which allow
prohibition of public funds for elective abortions where they

are nevertheless used to finance childbirth, will ultimately
result in many poor women bearing children they might not
otherwise have had if abortion had been financially accessible.

Special abortion laws for minors were given partial approval in i','

H.L. v. Matheson, 101 s.ct. 1164 (198l). H.L. upheld a Utah law
whcih required physicians to notify the parents of a minor before.
performing an abortion for her. The statute provided for notice
only; it did not give parents a veto over their daughter's deci-
sion. In upholding the law, the court hinted that application

of the law to a "mature” minor would be unconstitutional. Since
H.L. was demonsivably immature the —ourt set no precedent on the
matter of maturity.

Note; All legal materials and presentations provided by the
Constitutional Rights Foundation are intended strictly for
academic purposes and may not reflect the current law of any
particular jurisdiction.

The Constitutional Rights Foundation does not give j;egal advice.
If any instructions supplied by the Foundation are suggestive

of a solution to a personal problem, the recipient should seek
independent professii nal judgment concerning the specfic problem.
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