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ABSTRACLT .
This module (part of a series of 24 modules} is on
)udzcial and legislative influences relevant to meinstreaming. The
genesis of these materials is in the 10 "clusters of capabilities,”
outlined in the paper, "A Common .Body of Practice for Teachers: The
Challenge of Public Law 94-142 to Teacher Education.” These clusters
form the proposed core of professional Rnowledge needed by teachers

in the future. The module is to be used by teacher educators to
reexamine and enhance their current practice in preparing classroom -
teachers to work competently and comfortably with children Wwho have a
wide range of individual needs. The module includes objectives,

scales for assessing the degree to which the identified knowledge and
practices are prevalent in an existing teacher education program, and
self~assessment test items. Bihliographic references and journal
articles on judicial and legislative actions pertaining to Public Law
94-142 ore included. (JD)
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. : . Ex:end&ng the Challengc* ; o :,

* Working Towsrd a Common Bady of Ptactica fof Te&chers o

v
*

N ) .
a. . ) . » . e ‘f.

}xoq oo . - f\\ . : . ¢
A Concerned educators have always wrestled with issues of excellence

*

I_LA'V . and p:o.essional davelopment. it is argued, in the paper "A Cormon Body
' ‘%- , of Practice for Ieachazs. The Challcngg of Public Law 9k~142 to Ieache:

T Sducation{“’that the Eduaaticn for ALl Huudicapped Children Act of 1975

Al

v < provides the necessary 1mpetus for a concetrted reexamination of teacher

¢ ot T education. Futther, it 13 argued that this xeexam&nntion should enhaace

. -

|
| the procuhs of estnbl&shing a body. of knowladge commun to the members of

“hﬁ teaghing profession, The pnper continucs, then, by outlining clubters'
, of capabilbties that may be included in ﬁhe common body- o£ knowledge.
These clusters of capabilitics provide :he basis for the £ollowing materials.

¢ ’ ¢
o The matetiald are oriented toward agscsgment and deveLOpment. First, .
. o atﬂe various components, ¥ atinévﬁnai;é;mg;zg:;;;;;égénts. sets of ohjectlwe%.
ond respective rationale and knowledge bases arc designed to enable |
teache;‘éduﬁa:oré to assess current practice relative to the knowledgg,

" skilis, and commtgménus outlined in the nforementioned paper. The assess-

“ meat s conductcd wct necessarily to determiun the uatthiness of a program
* or practice, but rather to reexamine current practice in order ‘3 articu~

late csseutial common clements of teacher education. In effect then, the

"challenge'" paper and the ﬁn&ulnz matphlaln incite furthcr discussion

vepavding a common body of practie& for tcachers. \‘

L] » ¢

second and closely aligned to assessment is the developmental per- -f

spective of fered by these materiuls, The assessment process allows the
user to view eurvent practice on a developmental continuum. Therefore,

desired or more appropriate practice is readily identiffable. On another,
Y

*Publishéd by the American Association of Colleges for Teacher Education,
washington, D.C., 1980 (55.50).
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'pethaps more lmpnrhann djmeu&ion, tha “chaliengg“ paper and thesa mataxials

L e ' N

focus discussion on pteservice tgacher uduaatlou.' Ini making decisions .

.t ¢
é

t&g@tdiug 4 commosn body of practice it is esseptial that spocific

‘knowledge, skill and commitment be acqiized at the proscrvied level. It
d . . L .

is also cssential that other additional specific-knawledge, skill, and

1 4

cummitment be acquired as a.teacher is inducted into the profession and

matures with years of experience., Differentiating among these levels of
[ f
professional development 15 parameunt. These materials can be used in

forums in which focused discussion will explicatg‘bgccerj§hg nacessary

-

elements of preservice teacher. education. This explication will then -
i . ¢ . ’ .

allow more productive discoursc on the hecessar§ capabilities of beginning

teachers and the necessary capabilities'of experienced teachers.

v ' M B S |
‘6 1n brief, this work is an effort to capltalize on the creative

.

rerment ef the tcaching gtoigssion in str;ving towaxd excellenqe and

- moae Gr Ak i cae e aeme haw e P

e professional devalopmenc. The work 15 to be wlawed as ovolutjona:y aﬁd
. ' . .
B farmative. Contributions frum our colleagues axe heartily welcomed. '
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This paper pra;enrs pnaxmodu)c in a series of resouree’ matovials

ahigh are douigued‘for use _Z’Lﬁaﬁh’f educators. The genosis of these ,
®

Ancgrials is3iu the ten “elusters of Lapabilities. cutlined in the |

RS T S L M Bt U s a3 0 e we.,.»-.._.n-_-.uw.n.‘.a.n.-as~,,~

paper, A Lemmon Bcd; aﬁ Prac&ige for reaghets. “The Challoqba of

- Public Law 94~142 to Teaeher Edueation,” which form the proposed core

of professional knowledge nceded

‘essional teachers who will

»

-«

L}
practice in the world of tomorrod.” The rescurce materials are to be

LY L]

usad by teacher educators to reexhmine and cnhance their currgnngpractica
*

in preparing . assroom Lcaghur to work competanaly and eomfortably with
children who have a wide range of tadividual needs. Each module provides
further elaboration of & specified "cluster of capabilities” - in this

case, prolessional, values: Judlcial and legislative influences.

P

T

’

e et -

i




) ﬁontents’

within this m(!dulf‘ are the following wm;mncmtg. S »' s

Set of Objectives -.The objectives focus on the teachér educater  Fage 1 =
rather than as a stu@ana (presqrvicu.tgachgg}g They 1den;1£y |
what cafi be expected as a tesult of working Ehﬁéugb'ﬁhe

i

e materials. The objectives which apply to teachers are B N
g identifded. They "are statements about skills, kuowlcdg&,

-+ and sttitudes which-should be paet of the Ycommon body' of ’ . .

* ¢

practice" of 31l tcachers,

"
$

s
o
LX)

;Raaing Scales - Scales are included by which & teacher educa;g¥
could, in a cursory way, assess the degree to which the .

L knowledge and ptaeéices?idenﬁifiéd iv this module are ~, T,

. ' E 'pr&éalent in the exiScing-caachatsttaining program. The /

rating sqples also pravi&e a catalyst for £urth§r‘thinking

in each area. L= - o ;

Self-Assessment - Specific tost iteoms were developed nghetexmiQe Page 3

‘a user's working knowledge of the major concepts and pria- N

S s e e e me s e s et macar e s

O . Y . . . R P .. . . .
ciples in each suptopic. The sclf-assesnment may be used

as a pre-assessment td” determine whether one would find it ' ﬂﬁ
worthwhile toygo ﬁhrodéh the module or as a self check, . i
after the materials have been worked through. The self- :
assessment items also can.serve as examples of mastory test ) .
questions for students.

Rationale and Knowledge Base - The bries statement summarizes the Page ;

3

knewladgg base and emptfical support for the selccted topics

on claas management . The more salient concepts and sttatGF . ) i
e .

o gies are reviewed. A iuw brief &imulatiuns/acc1v1cies and

guestions have -been Integrated with the ratiunale and

. knowledge base. ' . ., - : .
. ’ ')
: Bibliography = A partial bibliography.of important books, arniclgs, Page 56

and materials 1, included after the 1ibt ‘of referennes. :

Articles - Feurcbrief articles (reproducad with auther permis- . Page 60
sion) accompany the aforementioned components. The articles

s : :
. support and expand cn the knowledge base. - .

r

. -V ) ®
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- of 1973. "

1.

12.

Oq;ect:ves for Teacher Eduaators
~ - and for- N ‘
orpo;a*ior into Teacher | Léucattcn Curricalum :

.

¢ s ' *
-
¥
o

To defrne the purpose of P.L. 94.142 wo Y . )
To identify the: $ix prxnciples of P. L. 94-142 and to state the
legislative regulations for implementing each principle. -

To deftne the purpose of Section 504 of the Rehabtl1tation Act

To‘&ompare Section 504 to P.L. 94~142

To lzst poltcy 1mp11cations of equcation laws for training.

To 1dent3fy information and skills related to educatxon law

neﬁessary for traxntng teachers and to assess a teacher-training

program with respect to them.' | ‘

To state,maiggqrequirements of Section 504.

To uge reaulétions issued under Section 504,

To identify sources and methods of checksng app!icable laws‘ .
be aware of contribution of case law to the evo?utxon of favorable

Iegxslatwon for education ef the hand:capped .

To 1dentify the issues currently betng litigqteﬂ that have been

raised by education 1eg:slatxan. : y | ' L 5

Tc evaluqte the role of court decisions in securing appropriate o

educat{on for handicaphed persons. _ ' ,

e amen Risgaeaza,
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Rating Scale for Teacher.Preparation Program

v
5
v

Students age unaware of influence of law on eéucatione! practice

as demonftrated by inability to identzfy educataonﬁl implications

of magor legisiation. | | . | - '
___mm,Students know that educgtiona] regulatipﬁs, laws and'decisiuns ' 7‘ ;E

fexist Sut are’ unaware of a). specific Yegislation, b) tase léw,'. ) ig

/- &) regulations, and d) basic legal principles. 4 g - ’:

L3 . Sg
¢ &

St/ dents have parﬁc,ipated in instructwn conszstmg of isolated

*

presentation on educanlon law, but have nbt been presented with

3 coherent: framework kithm wmch to conceptualize 1eoa! Wprmc.:ples.

e

Studems are wen aware of contents of laws relatina to education,

but “have no experience ‘or abﬂity to transiate information into

]

%

7
R
s
R
AR ..x‘%
.
Ly
S
o
Y
<,

ﬁduéaﬁonai practice. .

.

e
catlieRrarsie T

Students Gan apply knowledge and understandmg of law to cTassroom

and othér educatwna? prabtmes mcluding developing I'EP S COMie

munication with parents, p]acemenggonmzttees, ete, . N

__ Students can evaluate educaticme? practices accordmg to legal \
' ‘N

requirements and intent or godls of the law. “~~

¢ L _,7‘ .4 | 4
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positive ‘ o ' equal protection -
court dexisions . Mills 'v. D.C. Board of Education
.ségregation } Brown v. Board of Education )

]

L

. ' o .
people to0 a free, appropriate pub}1ﬁ education were V.

- PARC v. Cpmménwagith of Pennsylvania integration -

» Self Assessment

» o -
”

/ - = _ L
The Court first recognized that segregated educational facilities

. were inherently unequal in the famous case of Y

A ]

“ é
s . A

The two caseé which first established the right of handicapped

and V. —— . !

§ection-504 has legislated the requirements of a preexisting

constitutional principle.” This principle is called. .

LY ey =

__aiso interpret the jaw set- o0t™in the 504

N A o XL
LA e VA S IR SRV Sy

legislation and regulatidns. ? 5

e NLe

Recipiemts of federal funds have a . duty tu be in
compliance with Sectian 504, therefore they are required to take
certain steps tc adapt programs and remedy discrimination.,

Unnecessarily separate programs are prohibited under Section 504

because > is prohibited and favored.
To insure that evaluations of ha;dicapped children are nondiscrim- . *
inatory, P.L. 94-142 requires that; /
a. standardized tests be administered 1 £
b. at least 3 diffeyent tests are administered
____ <. the evaluation is conducted by a certified psychulogist
*d. the test is validated for the purpose for which it is used ' ‘
e. d11 of the above '

D o T e P U ST POURTES JORE SR SN



10.

12.

S ¢, - the child be provided with snecia? services in

One current issug that is not now being raised on behalf of handicapped

Ine grou Gf childréﬁ in the top prfari:v categary for receiving . -

P, L. 9414 funds includes. o
3. childreﬁ mainstreamed in regular classes
b. the most severely gandicaﬁped children

¢. multiply handicapped children

de chiidren previously exciuded from schools |

RN SN

SR

WP P
SRtk SR 15

AL e A

The percentage of the schﬁol population whtch may be caunted as

handiCapped for the purpose of funding is

a. 8%

b, 129

ﬁ‘t 63 ' . ’ _.. ¢

208 ' |
| 2 . . ‘

The least restrictive principle reouires that: . e,

_ a. p%acenent decisions be made on an annual basis

- b. the child ‘be educated in the same school he would -
attend if he were not handtcapped

M- T AT WA

d. &ll of the,above

T WA

1
|
the regular classroonm o - /

students: . : .

) a, right to 12-month education T
‘b, right to residential placement ) .
¢. right.to 1nterp;eters and other aids ! )
d. right to. choose one's own hearing officer . / )

BT TP

“The main focus of tﬁe nondiscrimination prohibition . Torf! / f
of Section 504 4s children. co N
Before bringing a suit under Section 504, a child - ' TorF

and family must exhaust all available ,

administrative reedies.

Inclusion of handicapped people in evaluation and plan~- Torf

ning of Section 504 compliance is suggested but net
mandatory., - .

-

e '10 V . )



15,

R 16. JF & public schoo! contracts out to provide sery- | Ntorf
: " slces, 1t hes no duty to assure Section 504 compliance. :
' .y ~ ] :
17. Exces$ive cost of architectural modifications is a Torf
. defense for noncompiiance.wiph Saction 504,
. 18. PfL.,94w142 and Section Sﬂﬁfprece&&ed any education TorF
~ litigation on behalf of the/ handicapped, ; .
- v 2 ) , ) ’ ' ' i o
N 18, A result based on a court decision on whether a ¢ " Yeoer ko
. ‘ handicapped person is entitled to 3 particular service Ol .
. may not be the same in- arpther factual context. | L
20, P.L. 94-142 réquires institutions of higher education TorF
to collaborate with the'state education agency to plan
the Compreheqsive Sysggm,for Personnel Development. .
21. The principal s 8 reﬁuired member of the 1EP coﬁﬁﬁtt&&s ' T or F
22. Parental consent muét be attained prior to evaluating TorfF
or re-evaluating o/ child for a special education o
placement. v ,
/ [
23. The ICP is ah}ébaiiy binding document between the schos)
system ane/; e parents of a handicapped child.” . .
{

“purposes of Section 504,

- e . . -
J ' .

4 .

A chiid need npt meet a categorial definitfon of T or F

handicapped to be considered handicapped for ©~ <

« =Nl
N -} 1]
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¥$-~3ux\ -1} Case law pr%ﬁr to the Lducation of AL f“v“”cagﬁﬁd CEﬁ?dr@wp
Ag* (P.L. 94-142} and the Reha bilitative Mga of 1973 {S;ﬁ §G~§

‘)
2} Sgdrres of Law “

5] P.L. 94-142: Tre Six Principles !

G} P.L. 93=112% Section 504 - ,
5) Juflicial and sdmmstratuw Interpretation of P.L. 9&-4@2 md D e
/ Section 504 o ‘

“. @ '

&Eﬂ this module reference is mede 1o the Buyreau of Education for n&

Handicapped {BEM) and the Department of Health; Fducation and kgifasre
{KEW). Due to rpgent g@vmfﬁueﬁtgi reorasnization BEH has become (he
Office of Special Education and Rehabilitstive Services and the
Department of Health, Fdycation ang Welftagre (BEW) has besn divided
into the 6@pa$Umeng of Health and Human Sevviges and the ﬁ@ﬁa?tm@ﬂg
of Edwcation,
3
w
<
Py
4 &
, ”
, /

. ' lﬁfrcuig «sézé . :' | .' | vl .
Ehe e‘a;atzop of ﬂﬁﬂﬁzﬁdpﬁtg ¢hi!dreﬂ hag been aubszaatialﬁ phapyt .
and definec by 3uﬁ§c1¢§ and ze“ssia*ivg decis ions. !ﬁ@jdecaﬁ@ ef the . . ¢
seventies can be ch;vg@terizeﬁ»as an active period @f'ikgégaziﬁ@ ca%es
and passing fé?eraj'déﬁ styte 1é§§s?i§§iuﬁ oét%ining‘th@ principles and .
rggairgmﬁnts f&fdgf@¥i@iﬁé"5ﬁé§fa% eﬁ&éatiaa‘aﬁé reiated serviess to
handicapped ch%%éngﬁa This module incivdes on oberviey of Jugicial and

tegislative influpnces covering tie followihg topics:

- iS4
. .. L e R
- - 2 . et ine e Mot 2

-«
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.

Lose Law Prior to the Education of Al] &andicgpne{{:hﬂéren Act,
© {P.L. 95:342) and The Rehabilitation Act of 1973 (Sec. 504)."

4

The policy underlying recent educational cage lau; although less .
we11wkna§n than the legislative history of P.L. 94-142 and Section 504,

was first articulated more than 50 years ago by the United Siatgs Supreme

-Court in Meyer v. Nebrasks,.the first right téﬁeducation case, Striking
down a war-time statute which forbade schooling in German. In.tha& case
Mr. Justice Hcﬁeynaids Joined tngether-themés of parental inf!uance; %
iﬁtegrétisﬁ. and an- individuaiiqed appreeia%ia;. and -pursuit of the

competeace of all people, based on a constitutionally’ protected liberty

-

under the Fourtétnth Amendment.

Thirty years later, in Brown v. Board of Educatipn, the Supreme

Court again articulated the themes of individuatization and integration.
% A

In that farous case. the unanimdus court said:

“{Education]} is regquired in the performance of our most basiv
.responsibilities . , . today it s the principal instrument

. .« I8 preparing [the chiid] for later . . , training, and
in helping him adjust nomally 28 his environment. 1In these
days, 1t ¥s doubtful that any child may reasondbly be edpected
to succeed in life .if he is denied the opportunity of an
education. Such an opportunity where the state has undertaken
to provide §t, is a right which must be mdde available to all
on equal terms." o

Frior to the Brown ruling, that scparate schooling was inharentiy unegual,
the Court had struck down segregation by race for reasens which are

girectly applicable to segregation of handicapped people in the cases such -

1
as Sweatt v. Painter and Fclauren v. Ok}ahpma State Repents. That handicap-
J0LEY ALauren 3 ¢
ped  people are citizens of the United States and entitled to the pro- .

tections exiendad Lo citizens 15 now established bayona coubt.
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In the hearings on P.L. 94142 and Section 504, the Congress frequena- fﬁg

el
N T

P 2 ot

1y cited the court decisions in PARC v. Commonivcalth of Pennsylvaiia,

Mitls, v. B.C. Board of Education, Wyatt v. Stickney, N;V.;gﬁate‘&sso;ian
tion for Retardgﬁ Children v. Rockefeller, Diana v. State Board of

£ducation, and Larry P. v. Riles. The advocates of Section 504 and
P.L. 94142 expressly stated their intervention to make the rules of

those cases the pQS?t!ve law of the land

In the PARC opinion, the Court noted that “p!aant;ffs do not chal?eﬁae

the separat:on of. special ciasses for retarded children from reaular

ctasses or the-proper assignment of children to specxal classes. The B
N

: court-approved consent agreement provided that: ' i

"1t is the Commonwealth's obligation to place each mentally
~ retarded child in a frea, public program of education and C
v training appropriate to the-child's capacity, within the <y i
context of the general educationail policy that, among the . '
. alternative programs of education and training required by .
e : statute to be available, placement in a regular public 0
school class is preferable to placement in a special public ;
school class and placement in a special public school c¢lass ¢
is preferable to placement in any other type of program of
education anci training. ) (\

Both PARC and M~31§ requzred access to schooling and estah%xshed procedural
due process intended to encourage placement in the most nomnalized setting
and to discourage placement in the most stigmatized. settings.

In Hyatt v. Stickney, the court applied the doctrine that when the

state interferes with a person’s liberty it must do so in the least in-
v strusiV§; Teast restriciive manner. Addressing the %ssu@ of services pro-
vided to mentally retarded people ther living at Partlow State Schoo!
and”ﬁeSpita? in Alabamia, the Court held that "no person shall be admitted

to the institution unless a prior determination shall have been made that

Q - . o 14




* residence in the institutions is the least restrictive habilitation

feasible for that person.” (344 F. Supp. at 396)

. Contrast the finding of the Kyatt ¥. Stickndy case to the
practice of removing handicapped children ffom reguiar
c;asses in the public schools to place them/ in special
classes. . : .o

In M.V, State-Association for Retarded Children v. Rockefeller, the

court ordered that less restrictive settings be made available, and in fE

particular ordered the creation of community~-based services.. The cases - x

show that the least Eé&tnjctive setting requirement means that plaintiff
class members must be nlaced in thg least restrictive setting required |
and appropriate for the individual needs, not merely the Teast restrig-
tive setting cyrrently available. Similarly nearly 20 state caurts\ﬁw
Pennsylvania have denied petitions to commit children to institutions
.and)have instead ordered state and county officials to create alternatives
services in the comuunity (e. g. m@,

p :
Oiana and Larry P. addressed the overrepresentation of racial,

national origin and ianguage minarities in classes for the educable

mentally retarded and the assessment problems in using tests which dis-

N criminate against children on the basis of race, culture, or senory dis-
’ ability. - T
l€ is in the framework of these cases, many others which these geneér-
‘ated and the issues they raised that P.L. 94-142 and Sec. 504 evolved.

. . Q } 1 5




_ Sources of Law ®

In order to understand and appreciate the laws whvch influerice
educatxonal pract*ces one must not only tiaye knoyiedge of the content
of the iaw but of the. or1gin as well ‘There are basically three major
sources of law: statutes (1egis1ation), regulations .and cogrt decisions.

Statutes enactedabg\CQngreg .are published 1n the Unrted States
Code (U.S.C.). Section 504 is published at 29 U. S c. Sectwon 794. .-
P.L. 94-142 is pub11shq§ at 20 U.5.C. Section 1401.

Rules and wegulations issued by federa) agencies are published in

the Federal Register (Fed Reg.) when they are:first release¢ and later
permanently comptled in the Code of Federal Regulations (C F.R.). The
regplatigns~for P.L. 96-142 can be‘fouqd in the Federal Regibter for
Rugust 23, 1977 atbqgges 42}74-4%5}4,96 iﬁ the Code of Federal Regulatiéqs

at Title 45, Sections 121a.1 through ¥21a.754. HE!'s Section 504 regula»r

tions can be found in the Federal Register for May 4; 1977 at pages 2267%¢
through 22702 or in the Code of Federal Regulations at Title 45, Sections

' 84.1 through £4.61, ,

Court Decisions' also interpret the rights of handicapped people and the duties

of recipients in cases to enforce P.L. 94-142 and Section 504. Decisions of

federal courts are cited by volumé. reporter, and then page followed by
the nime of the court and the year of the decision. There are three
levels of courts in the federal system. Decisions of district or trial
courts are reported in the Federal Supplement.(F. Supp.), recent appel-
late or circuit court decisions aée'found in the Federal Reporter Second
(F.2d) and Supreme Court decisions are publi%hed in the United States ¢

Reports (U.S.).
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. ) “Case" law or jud:c‘al decisions represent an impurtant type of
fﬁ”’ N law. Caurts apply laws to, given sets, of facts in a sp;\¥f1c con!bxt,

thereby giving meaning to statutes. regulations or constitutional )
rights. They not only have a unique function in our legal system, bnt ;
| case law provided the deéisions which are the forérnnners nf the_right |
j\\ . ( * to education’ that handicapped childrén are entltled te/;pday Case law
.and Jjudicial decisions must be,conswdered an‘yntegral part of our. legal
) “system nncessary to define, interpret and implement the 1ntent of utheg
. . sources of Taw, incjud%ng statutes and regu!attons.
) From time to t:me, federal agencies (i. e., HEM's Office of Civil
. Rights) issue policy determinatxons on P.L. 94-162 Section 504 and their

. - regu!atlon, in the Federal Register. ' ' o .
A Statutes, regulations, and court decisfons shoutd be available at
your city‘or county s Bar Asseciat1on library, and possibly at the_State

Department of PUb]IC Instructwon or Educatnon.




g | P.L. 94-142; The Six Principles

' P.L. 94-142.is as folloﬂs:

_D-’

-

- )

P.L. 94-142, The Education of - A1) Handicipped Children Act,

“establishes the right to an education for ﬁandicgpped children and
‘youth. Handjcapped children'arawdefihed as those children needing

'special education and related services who f%ll into thé categories

of mental‘retérdation, hard of hearing, deaf, speech impéireq,'vi§ually'
.handicapped. seriously emotionall§‘disturbed.prthopedically impaired,
dther health.impaired, dgaf-biind, n@}ti-hanéicappeg,'br as having .
épecific learning disabilities.

Enacted:in Congress in November, 1975, the major purpose of -

[ 2

It is the purpose of this Act to assure that all hand- .
icapped children have available to.them . . .« free ’
appropriate public education which emphasizes special

education and related services designed to meet their °

unique needs, to assure that the rights of handicapped

children and.their parents or guardians are protected,

to assist States and localities to provide for the

education of all handicapped children, and to assess

and assure the effectiveness 'of efforts to educate
handicapped'childrgn. ] [Sec. 601(c)} -

e

The key phrase of P.L. 94-142 is free appropriate public education which

-

is defined as:
Spectial education and related services which (A) have
.been provided.at pubilic expense, under public super-
vision and direction, and without charge, (B) meet the
standards of the State educational agency, (C) include . ////‘
an ap?ropriate preschool, elementary, or secondary
school education in the State involved, and (D) are
provided in conformity with the {ndividualized educa-
tion program required under section 614(a)(5). .
[Sec. 602(18)]

The rules and regulations (Federal Register, 1977) for implementing

P.L. 94-142 further operationally define appropriateness through the

18
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séecificatibn of.six-major principles. These p}ig;ipies include; zerp

r%jact.'nondiscriniﬁatory evaiuation.'individualized educétion programs,
least restrictive p]acement. due process, and parent participation.
¢ o In the- fcllowing discusSion. esch of the principles is anaiyzed »

\, and the regulations for impiemgngin; the principles are discussed.

¢ - : -

\ Zero Reject : e )
a - R Tﬁe principle of zero reject requires schools to provide an appro-
. priate education'to all handicapped.children The age ranges of chii- ’ 5{

. dren specified for coverage inc}ude ages 3 to 21 to be ‘served by Sep-
. /ﬁ - tember 1,01980 Ages 3 to 18 should have been included since September

1, 1978, There is a stipulation, however. tha; states Nho do not provwde'-

-

. education to nonhandicapped children in. the age ranges of 3 %05 and 18 . e
to 21 because of conflicting state law or court order are excused from .

the, renuirement to provide aducational services to handicapped children

in the corresponding age ranges. s ] '

L4

"Two pnonties for service have been specified in #. L 1 94-142 as

haVing top consrderation for the expenditure of federal funds. These

‘ LIRS :
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! priorities include: 1) all handicapped children who have been prev.ious-
' \ 1y excluded from school'-and‘Z) handicapped childréﬁ withir-each cate-
e ; gorical area with the most severe handicaps who are rece1v1ng an inaps ’
propriate education. If~federal funds are left over after the needs of
' ' these children have been met, the local agencxes may estab1ish their
) own priorities for the expenditure of funds. , - %
‘\ j " In order to insure that all handicapped children are iocated in t
order to be provided with .educational services, a child find program

must be conducted on an annual basis. This identification process must

19




include all children residing in the Jurisdiction, including children
1n all public and private schoo!s, human resource institutions (mental )
health and nental retardation facilities) and correctxons institutions. h

After chtldren are identafied evaluated, and placed in special educa-

tion, a ch1]d count must he made. A child count Involves compilations of

all handicapped children ac7prding to age and disahll*jf categories.
This report is, submitted to the state eJucation agency, and, in turn,
to the Comnissioner of Education on an-annyal basis. The local agency
" becomes eligible to receive federal funds based on the number of chil-
dren being.served (e.g., as defined by the numner of completed IEPs OR
f:le) in spec1a1 education. For the purposes of funding, 12% of the
Dschool population may be counted as. handicapped In local agencies
'_1dent1fyqng more than 12 -0f the schaol population as handicapped;
locai_and state sources of funds must be used to cover the brogram
expénses. o | . "
When the jocal agehcy is ﬁnab!e to meet appropriately the needs of
the handicapped ‘student {e.g., low-incidence handicappiﬁ% qonditions.
| students requiring highly specigiized se}vices). the age&cy maf.nléce
the student(in_a‘private agency or contraci with another local agency -
to serve the child. Thé local agency having the jurisdiction t¢ serve i
the child is re;pon§ible for insuring that the outside agency meets the
requirements.of P.L, 94-142 and is further‘responSible for mod?torfng
the ed;cational program providéd to the child by the outside agency. A
further requirement on the localiagency is to assume full financial re-
sponsibility f6r>tpe outs;de plgcemgnt~including room, board{ and edu-

cational expenses of the handitapped student.
3
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The educational ;?Egram'of handicapped stb?ents is deVined broadly
by'P;L.‘94-!42;inc1udipg.nonacédehic and extr&éurriéﬁlqr.servicgs, as
well-asdihé‘forma)_academic:prograﬁl %he detjnition bf nonacadenic and
extracurricular .s;er\?ices' and a;\::t.'i\:itivz“sa is stated below: S ;

Nonacadehic and extracurricular services and activities |

may include counseling services, athletics, transporta- y
tion, health services, recreational activities, special

interest groups or clubs sponsored by the public agefcy, .
referrals to agencies which provide assistance to P
handicapped persons, and enployment of students, in-

cluding both employment by thé public agency and assist- L0
ance in making outside employment available. '

vy - ) .. [Sec. 1214.306(b)]

What types of barriers might exist for physically handi- .
- capped students in regard to transportation .to and from -
school? What steps could be taken by the school .to in-

sure that transportation is accessible for physically
handicapped students? - -

P -
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participating in the school band? ~¥hat steps could be
taken by the school to insure that the band is accessible

t?

\Ah

\ ' »
' ) )

T . \- |
The zerd reject prin;iple'insures that handicapped students are

provjded with enrollment in school and access to the prqgrams'which are
offered. The zero reject pnjnciple; however, also insures that handicap-

: péd students be functionally included in a program that is tailored to
their particular strengths and weaknesses. One method for insuring that
the pkogram is relevant to'a handicapped student is ihe requirement to
develop an. individualized education program (IEP). Another method is
the requirement thqt each state develop and implement a comprehensive
System for Personnel Developrent (CSPD) to insure that all general and

special education personnel necessary to accomplish the purposes of

22
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What tjpe of“barriers might exist for a blind student in /f/! )

. to blind students? - | ',;ff

2
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P.L. 94-142 are indeed, qualified. The state agenc§~is responsible for

devefoping,_reviewﬁng, andgrevising the CSPD and must insure thatﬁall

public and private institutions of kigher education ‘and other organiza-

t%ons interested in personnel preparation related to handicapped children

ST e s
}~*2%¢:}"‘.§-‘13", g ?5&%5’?&

have an opportunity to participate. The plan, dtself, must spécify

needs assessment procedures, content aréas in which training is needed," -

target groapsl'requiring Erain%hg, geographical scope, staff training

source, funding sources, time f%amg, and evéluation-procedurés. . *
Thé‘&eve?opment and'implementatjon of the CSPD provides the op- |

portuniiy for systematically coordinating the delivery of inservice .

'tr?ining amoné the state education agency and institutions of higher

education, " | -

lIdentify coordination problems which have existed in. your .
state in the past and suggest how these Sroblems might be ‘
ameliorafed through the CSPD planning model..

/

wendiscriminatory Evaluation v

P.L. 94-142 defines evaluation as follows:

procedures used . . . to determine whether a child is
handicapped and the nature and extent of the special ed-
ucation and related services that the child needs. The

- term means procedures used selectively with an individual
child and does not include basic tests administered to or
procedures used with all children in a school, grade, or

class. [Sec. 121a.500(c)]
’ :

}Target groups specified in the regulations include special teachers, regular
teachers, administrators, psychologists, speech-language pathologists, audio-
logists, physical edutation teachers, therapeutic recreation specialists,
Physical therapists, occupational therapists, medical personnel, parents,
volunteers, neariny vificers, and surrﬁgate parents,

i
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" Based on this definition, evaluation has two distinct purposés§ 1)‘ ..
classification of handicapping conditions (e.g., “. ., . to determine

whettier a child is handicapped . o« "), and 2) program planning (e.g.,

Y.L to determzne . . . the nature and extent of the special education

.and related services that the child needs."). The maaor,focua. howevery:

of thé‘gohdiscriminatotx,évaluation‘requirements are or the classifi-
} cation function. T;ese redbjrements are as follows: " _’; .
. - (8] Tests and other evé!uatfon'mgterials: o
;. - {1) Are provided and J&ginﬁsiered in the:child’'s native language

e . or otherumndg}of communication, unless it is ctlearly not.

o

feasible to do s0;

A FT R,
NIV

” q

{2) Have been val1dated for the specific purpose fcr which

thev are used and . ;.

(3).Are administered by trained parsonnel in conformance with

hd . ~

the ins;ructuons prowzded their producer; ]
() Tests and'aiher eva?uatioh maverials include tbose'ta€10rea ' .
L0 assess specific aréas 9f'éducational neéd and ﬁot merely
those which are designed to'provide 3 §ingle general inteili-
: gence quétient;
(¢) Tests, aré-seiected and administered so a5 best to insure that
- " when a test is adnznistered to a child with impaxred sen¢@ry,
manual, or speakzng skills, the test results accurateiy reflect
ﬁhe child's aptitude or achievement lgvel or whatever other
2 " factors the tesg;purports to measure, rather than reflecting‘
1 : S . .

the child's impaired sensory, manuel, or speaking skills (ex-

cept where those skills are the factors which the test purports
1

Q ’ ‘ | 24 ~
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to measuri}é- :

(d} No single procedure 15 use& as -the sole criteriof for determine .

ing an § propriate educaticnal program for & ch Id, and

i (eI The ey luaﬁxon is made by & midltidisciplinary eam or group of

%f 1 . persogﬁw including at least one ie2acher or o her specialist
with knowledge in the area of suspected d)iﬂb?l?tv.

(f) The child is assessed in ali aress re%atsf’to the suspected dis-
ability, 1nc?udzng, where appronr:ate,}}%alth, vision, hearmgs

acial and emotional status, genera) jnﬁe!tiqence. academic y

—y

. performance, co&munzcatave.stazug{,égd motor qbiiities,
‘ ' . . [sec. 121a.532) .~ - Bk
— Further requirements are specrfﬁeu relating to the 1nterpretat1cn of i
’ . evaluation data in maktng ;}ggggsﬁi detisxons for handtcapped students.,

First, these deci51ons must be made by & group of persons knowledgeable
about the chwld, the evaluation results, and the educattonal alternatives .

for the child, In making the placement decision thé team should consider

N s > 5 3 : 2 f o
A -information from a variety of sources including test scores, teacher

recommendations, physical condition, social or cultural background, and - ‘ i

- . -«

adaptive behavior.

To insure that currgnt data is maintained and considered when plane
’ *

ning edueafﬁonaY programs for handicapped students, children should be
re-evaluated every thrée‘years or more frequently at the request of Lhe
. | ¢hild's parents or teachers. ¥ A ) .
- Multi-discipiinary evaluation teams, frequently comprised
of general and special education teachers, school psych-

ologists, counselors, speech therapists, and administrators, -
are responsible for joint decision-making regarding the
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classification and program plasning for handicapped studénts. ‘ . '{E
Suggest strategies which could be incorpuraied during pre- . K e
seryige tratning to prepare studenls o work with gingr ‘ 5 S
sdults in the @ulttwdiscjﬁjfnafy_eva?vattﬁﬂ_grsﬁ&ss, L 3
. o : - e R
* - o T $ Ed . "- ‘;;
. po
- individualized Education Programs (1EP . - | s
T As stated in an earlier portiod of this rddule, one compshent of ~/[ a
the definition of free appropriste public educstion is that Tt is pre- . Y g
vided in conformity with the IEP,. The 1P {5 a written stotement which ;-%
’ by law must cqntain the following components: , | ’ i
- C S, . ; o o @ ‘i
] (2) A statement of theschild's present leyels of egucationst g
'. p&r)formnce; . " L ‘ - » N ¢ nd . I ’::':
(b} - & statement of annual gosls, including short term instruction- 4
~ al .objectives, - _ R R
(¢) A statement of the specific special edutation and releted v
services to be provided to the ¢hiid, and the extent Lo which '
' . the child will be able to participate in regular educationat '
programs; ) ] . ’
~ (d) The projected dates for initiation ¢f services dnd the anti- .
. , cipated duration of the services, and :
E (e} Appropriate objective criterfa and evalustion procedures and
<~m[)  schedules for deteesfiNing, on 3t least an angusl basis, whether
’ Lo the short term instruclional objectives are being achieved. .
. . [Sec. i2le.346]
The 1EP can be characterized a3 a comprehensive curriculum based on the
ingividual ngfff-ef the handicapped siudeat. C@ggr@gg mide the require- |
. ‘ - ~ . - .
ment pertaining to individualized education to redress the probless wiich J
surfaced in thelr findings of fact that the special educatignsl wneads of
) handicapped children were not being fully wel. Furthermpre, they found
that more than half of the handicapped children ta the U.S. were not
' /
26
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- receiving appropriate Sducational services and thus were denied fm :
X equatity of opportunity, [Sec. 601(b)(2) and (3)].

| The 1EP. must be written by the beginning of each school year for
~ : . every- handizapped child who 'is recejvi;x"g special education. Tradition- -

| .al‘iy.. special eduaat‘ion_ has ‘bgean thougi{t of as & “place,” e.qg., the re-

“ source room ‘or special "class... An jmportani basic concept of P.L. 94-142
o is that special educatton is defined as:
* . . specially dlﬁts’ig'gmeda instruction, at no cost to the

parent, to meet the unique needs of a handicapped child,

including classroom instruction, instruction in physical

. . education, home fastriction, and instruction in hospitais

' ;gzd institutions. < . [Sec. 121a.14(a)]
Thus, TEPs my - he' written for any subject area i{n the general curriculum
which requires adaptation in ordér- to accomnodate the achievemen{ levels \ g
and Yearning styles of handicapped students. ' ‘f
. ‘IEps- are developed By comsittees of pe?SOﬁS-Hh§ are responsible for
" the chitd’s-education, ’s‘he=re;;uired participants include:
T repraséntative of the public agenc:)j,, other than the student's ';
’ teachér, who has qualifications to provide or supervise the
provision of special education. '
N 2. The chiid's teacher.
3. ae or both of the chiié‘% parents.
4. The c¢hild when appropriate.
5. Other individuals at the requist of the parents or public agspcy.
6. For handicapped children evaluated ﬁzr‘the first time, either
a member of the evaluation team must be present at the meeting
‘ or another individual at the meeting {representative of the.p‘vublic
27
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’ | ¥
agency, the child's teacher) must be knowledgeable about the

-~
~

!

-

= ¢valuation procedures used wtth the child and familiar with the

results. . }
The sharing of decision-making authority anono scégnt personnel and
parents 15 an 1mpurtant‘ingredienq of the IEP. Responsxb111t:es of the
locat'agency in regafa'to encouraging parent participation include;
1. Natifying the pa}ents.of the purpose, time, location, and

P

pérticipants at the meeting early encugh so that they will have

. an opportunity to attend, | '
2. Scheduling the meeting at a mutually agreed upon time and place.
3, lnsuring that the parent understands the proceedings ¢f the

meeting, including arranging for an interpreter for parents

who are deaf or whose native language is other than English.

&. Providinga cop} of the child's 1EP to the parent upon reauest.
If parents are unable or unwilling to attend the IEP conference, an
individual or confereﬁcé telephone call may be used to secure their
participation. Only when Sll efforts have failed to fnvolve the parents
my IEP meetings be conducted without their participation. In these
cases, local agencies are required to maintain documentation of their
efforts to involve thé-parents.

There are ﬁany attitudinal and environmental barriers which

may impede the active participation of parents in the lEP

conferences. List three of these barriers and identify

strategies which could be emnloyeé by educators to minimize
each barrier.

[PPSR JE
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A cormon misébnception of educators is that the IEP is a legally

binding document. This is, in fact, not gpe case. Loéal dgencies and i_.

o},

| teachers are not bound to insure that t@eighild masters Qll.gbjectiﬁég; .

on the IEP; howeier. they are responsible for making good faith efforts - ‘:
to assist the child_to'make edu&at{onal progress commensurate with ﬁis

.abilities and rate of learning. 1f parenﬁé‘serious!y~question whether

- good faith efforts have been made_hy educators, they may initiate 5 due

process hearing to bring a formal complaint against the public agency.

In including the requirement for IEPs in P.L. 94-142, Congress

v e

2 :\, ARG ST
At SR T

indicated that they believed this approach represented the major trend

in the field 6f special education. According to a report of the House

of Representatives, .
(t)he movement toward the ig:;gsdualization of instruction,
involving the participatione$#/the child and the parent, as
well as all relevant educational professionals, is a trend
gaining wider support in educational, parental, and politi-
cal groups throughout the nation. [Report No. 94-332,
%gggation1o§ A1l Handicapped Children Act of 1975, June 26,
+ P 13

Least Restrictive Environment . o

The least restrictive envifanment principle is defined as follows:

(1} That to the maximum extent appropriate, handicapped children,
o including children in public or private institutions or other »
™~ care facilities, are educated with children who are not i
handicapped, and . :
- (2] That, special classes, separate schooling or other removal of
= . handicapped children from the regular educational environment
- occurs only when the nature or severity of the handicap is
‘such that education in regular classes with.the use of supple-
mentary afds and services cannot be achieved satisfactorily.
[Sec. 121a.550(b)(1),(2))]

29
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Many educators erroneously interpret the least reétrictive principie to

- mean that all handicapped chaldren should be placed 1n reguiar classroons.
Rather, this prtnciple requires that the regular classroom be chosen as
the approprxate alternative for_a child when, 1ndeed his needs can be
met there. I1f the child' s IEP cannot be successfully implemented in the.
regular classroom, then greater degrees of restrictiveness should be con-

sidered, such as the resource room, special class, or special school
Accbrding to law, factors to be considered in choosing- “among alternatzve
placements include consustency with the IEP, proximity to the child’'s
home (e.g., unless otherwise réquired by the 1EP, the handicapped chilﬁ
should be educated in the school she would attend if not handicapped),
and any pot;ﬁiial harmful éffect on a child regarding a particuiar piace-

x

ment. The determination of placement should be made on an annual bas1s.'

8’

As stated previously, one required component of the IEP is the documenta-
tion of the extent of the child’s participation in the regular educatwonal

program. Academic, as well as non-academic and extracurricular, services

k]

and activities should ke considerations in making this determination.

Due Process

Due process procedﬁres providé a system of checks and balances re-
gardiﬁg the educatign of handicapped students by insuring that educators
and parents are able to hold each.other.accountable. Th(ough due process,
the fairness of decisions can be examined and adjusted. There a}e'five.
major due process provisions of P.L. 94-142.

First, a due process hearing may be initiaégd by the local agency

or parents if there are objections to each other's'actiqns regarding the

'}_ffs\ LR wqﬁﬂ?»&”?ﬂ,ﬁ%mw?ﬂm&vm maﬁ”msw-wz w*a 'ym"@ rz-vgﬂsr _: i =._,._:__.:‘ A -’.~:.",:' ¥
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identificetion. evaiuation, and provision of services to handicapped

%students This heariun provxdes an impartial forum to. present cempiaints
and supporting evidence in order for a third. party (e Ges due process |

hearing officer) to reach an objective decision regarding the validity

, .

| of the complaint\,, P.L._94-142.inc1udes numerous regulations governing
the due process hearing iucludiug ériteria'for the selection of the
hearing officer (eeg., ‘may not ue'dh employee oi the agency); presentation
of eVidence (e: g., parties may be. advised by, counsel witnesses ney be
cross-examined), attendance at hearings (e g., my be open to the pubiic
at the request of -the parente)&‘and timelines (e.g., the,locai agency
must reach a final decision within\g 45-day period after receipt,uf the
request for the hearing). fﬁ eituer party is diseatisfied with the de-
cision of the hearing officer at the local level.“they may'appeel-the
~ case to the state agency. The state agency is responeible for conducting
. an:impartial review of the heering and making an independent decision.
A further appeals process is available to parties dissatisfied with the
state agency decision through bringing a civil action in either state or
federei district court. |

Jeachers are freguently colled as witnesses i due process

teachers to prepare them to participate effectively in the
potentially adversarial forum of a due process hearing.

s
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A second provision of due process is the’ right of parents to obtaxn

an independent educational evaluation (e.qa., an evaluation conducted by

- a licensed examiner not emplqyed by the state or local educational agency

~and who does not ‘routinely prov1de eveluations for these agencies) if

-they are dissatusf1ed with the evaluatyon admiuzstered by the local agency
This independent evaluation must be considered in making dec:sions re-
garding the appropriate educetioa of the handieapped student.
Th1r61y..parents must receive. a gglgggg.not1ce prior to the local
agency's pnoposal or refusal to initiate or change the child's idéntifi-

cation, evaluation, oF placement. By law, each notice must contain the .

] - . * . .
- R ‘1,

following elements: : : .
a. A full listing of the due'precess\safeguards available to the °
oY ; | . -
) parent’t v ’ ‘ . . . .Q

b. A description of the action taken by the agency including the

rationale for choosing the particular actibn over other options.

PP,
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¢. A description of the basis of the decision including.each eval-

" uation procedure, test, réeerd.‘or repert the agency considered.

Y.
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d. A description of any other factors which were considered in

&

light of the agency s proposal or refusal. Ve ey
) In addition to written notice, a fourth due process provision is
that parental consent must begebtainedrprior to conducting the initial
evaluation to clessify a student as handicapped. Further, consent must
be obtained to place a student initially in a special education program.
.The fifth and final due process provision is the appointment of

surrogate parents. [f the local agency is unable to identify or locate

N
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ﬁarent Participation

edugational records. . p

comientsd,

" the child‘s parents. they ane required to assign an individual to serve .

as the surrogate.for the parents according. to criteria specifred in the
legislation.ﬂ The surrogage -3 role invoives representation of the. Chlld s |
interest regarding the pravision of a\free appropriate public educatipn. .“,31 3
The local agency is required to prnvide training to surrogate parents . |

so they can adequately represent the cniid's interests.
- o _ . .

.

Parental participation in educational decision-making is a basxc

tenet of P.L. 94-142 that pervades_every principle. For exampie, a key
. H &

.provision of'gne 1EP progess is that parents are involved in the commit-

tee meeting held to dereiop the IEP. There are.parenfal7particip€tion‘

requirements, however, that canrot be classified according to the

other five principies. For this reason, parental‘participatioé‘is eon-

‘sidered as a separate and sixth principle of P.L. 94-142. The two major B

areas of rights and responsibiiities'associa}ed with this principle

are invoivement in.the development of educational.policy and access to

3

+ Regarding involvement in the development of educational policy,
P.L. 94-142 requires that parents be provided with- the opportunity to
participate at pupiic hearingsg eonducted by the state eduCa;ion agency.
The purpose nf'these hearings is to review the state's annual program
plan prior to its ‘adoption and snpmission to the Commissioner of Educa~
tion. The copy of the plan which is submiteed to the Commissioner o7
Education must include a summary of commenes received at’' the hearing

and a description of modifications made in the plan as a result of the

’, .
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State agenéiég-are also requi;ed to establish a state adv%son&
- panel on the educatton of handicapped children and to involve at least
% one parent of a handicapped child as a mamber of this pdhel . The re-
-’ sponsibvlitieS:of this. panel involve both the development of policy and
the monitoring of its implementation. _ . '

?:; h ‘ Parental,participation~is also secured through insuring that
parents have full access to educational records. Within 45 days of the
receipt ‘of g/parental request to rev1ew records, the Opportunity must
be afforded to parents to rgvigw any or all of the school records on
their child, Parents also are extended the’ rights .of having an explan-
ation or {nterpretation of tﬁe records, having their réﬁreséntatives
review the records, or'requesting that recards be amended be;ause of
{naccuracie; or violations of p;ivaqy. If the local agency cgnsiders.

-, . the parents ‘request to amend the records to be g distortion of the facts,

.
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. the parents must be informed of their right to initiate a due process - -

O e A W

“hearingg_ The -only exception to parental access to record§'is 1n.cases
in which the agenéy has been advised that tﬁe parent does not have
authority under siate law peﬁtaining to matters such as guardianship,
separat{on. and divorce. %

: Pafents must also be prought into the decision-making process re-
garding the release of personally identi}iable information on their
. child. This refers to the release of information fgr any purpose, iq.

. cluding research.. 'Stipulatiohs regarding the-confidentiality of per- ~

sgonal information includes the following: |

1. _Each public agency shall appojnt one official with overall




Implementation and Enforcement

BN -

responsibility for insuring confidentiality,

L]

using

_2}.'Tr§iningymust be provided to'iil'persons_colléctiné.or
|‘ personailycidéptifiable'1nformatipn. J |
3. A list mustubé §ompi1ed;and m;dé;available for public in- _

| épecgion.by éach aéenqy é&nfaining thé names and positions of

all eﬁplqyees:ﬁithjpvihe agency who may, have acéegs to

personally identifiable information, .

. Teacher education students should be provided with systematic
training regarding the collection and use of personally
identifiable information, If you were to plan a lecture on .
this topic for preservice students, list 5 major points which
should be emphasized .to insure that students are prepared for
this responsibility. =~ - "

*
»

Congress impiements P.L.*94-142 by approp§iating funds to assist
states ghat submit acceptable plans {or eddcating handicapped children.
BEH has the responsibility of reviewing and accépting, asking for mod-
ification‘of, or rejecting the states' applications and plans for Fed- -
eral funds. Before BEK approves a siate plan, it must be satisfied |
that the state itself and all local educational agencies'and other
state or local agencies with handicapped ch;?dréﬁ.in their custody
(e.ga.'state departments of mental health, human resources, or cor-
rections) will comply with the requirements of P.L. 94-142. If satis-

fied, BEH awards the state it$ share of the total Cohgressional

35
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appropriation, and‘thé state pas;es along to the local schools and
~other eligible state and local agencies their share of the state grant;
the state must_gass along'gt_lea5€’75$ of the state graat. - Both the
state and local/institutional shares are based on a per’caﬁita ratio:
the state ‘to all other states, and the local/institutional to all

- other local/institutional égencies in the state.

 Because they peeé the fedérat'mdney to carry out té;ir own duties 7

. to educate handicapped children (all states have constitution or g?
legislation commanding them to educate handicapped children), all stafes éé
except one have submitted acceptable plans to BEH and been awarded | ’-:ég
funds, Mot every state plan has been unchallenged by BEH, and some K
states have hid to, modify their ﬁlahs,.regulatioqs. or laws before 335
receiving BEH approval. Only New Mexico refused to submit a plaw, and ;éf
recenily a federal court found that it had violated Section 504; thus R fg
federal law reached even a nonapplying state. | R E%
P.L. 94-142 is enforceable -in & variety of ways. Parents may call .%

for due process hearings and appeal adverse rulings to court. 'They : f%

also can sue dirvectly in federal gr state court when they can convince
a court it is futile to use the hearing process to vindicate their

children's rights. And parents may file complaints with BEH or DHEW's

Office for Civil Rights, seeking a cut-of f of federal funds because of -~
/
noncompliance. BEH and OCR visit state and loc¢a) agencies to

monitor their implementation of the law. And the state education
agency may terminate §ts pass-through funding of noncomplying state
and local agencies and institutions.

1




* Public Law 93-112; Section 504

am-

. égé?ﬁiew _ . |
In Sectioﬁ 504 of the Rehabiliﬁatibn.kct of 1973, (P.L, 93-112) the

Congress extended to handicapped persons, the prbtectioné'éxtended to

racial and national origin minorities by the Civil Rights,kﬁt of'1964.

namely:

- "No otherwise qualified handicapped indiVidual in the
United States . . . shall soley by reason of his hand-
icap, be excluded from participation in, be denied the .
benefits of, or be subjected to discriminationh under
any program or ‘activity receiving Federal financial '
. assistance." [Sec. 84.4(a)]

The immediate historical and professional context of P.L. 94-142 and
Section 504 is the mid-twentieth century discovery (or rediscovery) of
the capacifies of handicapped peopie and of teaching and learning te;hniques-'
to evoke these capaci}ies.‘ ‘The recoonition of appropriate erucacional
methodology and of a broader definition of education stimulated increased
challenges to the legality of denying public education to handicapped children.
(Council for Exceptional Children Policies Commission, 1971; Weintraub,
Abeson, Ballard & Lavor, 1976). Like the Civil Rights Act, Section 504 has
legislated the requirements of the constitutional norms of equal protection.
The Congress' choice of the same language suggests that integration is central

to Section 504, as it has been to all other civiilrights acts.

ay

In the Rehabilitationwggt of 1973, “handicapped individual" is
®defined as: ot

“[Alny person who (A) has a physical or mental impairment
which substantially limits one or more of such person's

\ . major Vife activities [including learning 84.3(§)] (8B)
has a record of such an impairment, or (C) is regarded as
having such an impairment.” [Sec. 84.3(j)]
37

JAruntext Provided by ERIC :
[ I e et m....9=w::;5_‘.
i N iR e mrea ¢ R kg iR kAR o e ot S mbentE LR e i A e St gt oS S T A D bt S S el h B r e RS * e AR h L n AR T U T G TR G, £ S A - TR At



“Physical or mental impairment" means (1) any physiological

disorder or condition, cosmetic disfigurement, or anatomical

loss affecting one or more of the following body systems: =
neurological; musculo-skeletal; s

pecial sense organs; rés~

piratory (including speéch organs); cardio-vascular; repro-

ductive; digestive; ge&i,to-urinary; hemic and Tymphatic;

skin; and endocrine; on (2§ any mental or physiological dis- ,
order, such as mental retardation, organic brain syndrome, s of
emovional or mental illness (including addiction. to alcohol '

or drugs), and specific learning disabilities.

"Major 1ife activities” means functions such ‘as Caring‘fOr
one's self, performing manual tasks, walking, seéing, hear-
ing, speaking, breathing, learning, and working. _ . oy

“Has a record of such impairment" means the person has a
history of or has been misclassified as having a mental or
physica¥ impairment that substantially limits one or more
major life activities. . .

“lIs regarded as having an impairment” means the person (1)
has a physical or mental impairment that does not substan-
tially limit major 1ife activities but is treated by a
recipient of fedwral funds as constituting such a limita-
tion, .(2) has a physical or mental impairment that substan-
_ tially Vimits major life activities only as a result of the ,
_attitudes of others toward such impairment, or (3) has none
of the impairments listed above but ig trested by & receip- ;

-

ient of federal funds as having such &n impairment. s . .

.~
7

Mastering Section 504

Sec&ion,koa requires that recipients act to ?ro?ide effective inte-
grated services to all handicapped people, and t; yeﬁedy discrimination and
overcome its effects. The Congress, HEW, and the courts each make clear
that Section 504: ‘ )ﬁﬂ\

1. imposes a duty to adapt programs to provide handicapped people

equally effective services, |
2. prohibits against unnecessarily separate services,
3. imposes a duty to remedy discrimination and to overcome its effects, and

4, Section 504 duties are positive duties.
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The introduction to the'HEH[504 raguiatﬁons,states: '

"Ending discrimindtory practices and providing equal
« access.to_ﬁrqgr@ms may invalve major burdens on some
~ recipients. Thése burdens and costs, to be sure,” . )
provide no basis for exemption from Section 504 or this
regulation: Congress’ mandate to end discrimination. is
‘clear. : From this statement, as well as court decisfons, .
it is clear that cost is not a defense for noncompliance
with Sectjon 504 requirements. Cons{deration to burden
ard cost has already been allowed a;;:g the HEW regula-
tion (use of nonstructural changeg wheré possible; three
years, from effective date to comply, special considera~ * ¢
tion to small agencigs, affording ‘recipients ogportunity
to show certain. job accommodation\would impose an “undue
hardship" on the operation of its rogramj. Cost re-
- mains a major issue, nonetheless; with some recipients,
This often occurs becausé recipients overestimate what
is actually required‘to make a program accessible and
dutomatically assume that cost is prohibitive. Recip- ,
ients often need information about the atternative means '
ayaiiabie for making programs accessible.® ’

The Igte'Senator,Humphre§, the primary Senate’sponsor of §ection.

504, with régard to the purpose.of Section 504.'stat§d:

-

[TInis bil1 correctly emphasizes the need to serve more
severely handicapped individuals, to make tervices re-
sponsive to individual needs,.and to make every effort
to enable handicapped persons to lead a productive and
financially independent Yife." ) e
118 Cong., Rec. 32310 (Sebtember 26, 1972)

This bill responds to an awakening public interest  in®

> millions of handicapped children, youth, and adults who
suffer the profound indignity and despair of isolation,
discrimination and maltreatment. It is essential that *
the right of these forgotten Americans to equal protec-
tion under thodaws be effectively-enforced . . . [T)he
fundamentai,fact that one confronts is...the segrdgation R
of milg:y! of Americans from society . . ;suggesting{% . .
disturbidg viewpoint that these people -are not only fota v '

: gotten but perhaps expendable.” -
" 118 Cong. Rec. 9495 (March 22, 1972}

35
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Hhat s#mz?ar:t*es and diff&renaes can you idenlify bet LWBE A
the purposes of P.L. 94-142 and Section 5047 |
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- .\\\The purpose of Section 507 as identified in the Congressiondl renarks  ompoem

1
|

set out ab@ve was a‘firr d by HEW in rtgaiatauns 1ssued by that agency.

b

i Thase regulations specify that Section 504 covers ewery pubiic end yr%uak@

[

oy
)

iy o body which receives fgdgral support.. In terms of the definiticns of re-
cipient and federal financial assistance, recipients coverad by e rogu- -
lations nationwide include approxirately: . '
16,000 schpo!l s&stems |
2,600 institutions of higher education

7,000 hospitals ’ | : .
6.700 nursing homes and heaith care agengies

Thousands -of: o
Yibraries, daycare centers, educationsg! brosdeasting faciltties,
and ﬁedaeei Taboratores.

Thousands of: LR
state, county and logal government agencies o
Identify one educational agency/setting that uousu be covered
by Section 504 aud one that would net be;, ang expiain why.
10
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g " Implementation .
?%‘ Renipienes must consult with hindicapped people a@ﬁ tggir o?génizations f?
at each stage of éompliance activities. These steps 1nc1ydé developing C::. i
transition plans for making a progran acceésibIé {December 3, Ig?? dead- A
"tine) and conducting a self-evaluation (Jupe 2, 1978 deadlinc). The HEW
-~ ' i regu!éticns sp&eiﬁy.some very detailed steps which recipients must take @?

in conducting a self-evaluation. Recipients with fifteen or mcre%empioy~

€8s must record:

~the names of the people and organizations consulted, ' i
-the areas examined, ‘ i
~any problems identified, ' . o &
-changes made in policies and practices, and | ) .1
-any remedial action taken. [Sec. 84.6(e)(2)] S

The record must be put in writing and kept on file for,at least three .

years. * A copy must be made available to anyone who requests it. Since

the HeW regulation imposes upon recipients a duty to negotiate with cone

surers in good faith, there are some additional things which it makes good

sense for consumers to insist on when conferring with recipients as a
measure of good faith., Some of these measures are:

-including handicapped persons or organizations of all of
the various disabilities;

-making the relationship & continuing and on-going one,
not & one-shot deal or just an annual meeting;

-providing routine access to all reports, documents,
financial data and other information bearing, upon 504
compliance; and -

-paying the organjzations or their rearesantativgs for
services just as any consultant so that people can
give the time and make the commitment to conduct the .
needed- analyses for implementation. T

41
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What things would you consider evidence that an sgency
_has acted in Jood faith? not acted in good faith?

&

N

The major components of Section 504 are Employment, Program Access-
ibility, Education, Postsecondary Educaiidn and Social Services. In
addition the regulations adogt enforcenent ﬁrocedures.dkiginally develop-
ed for‘the Civil Rights Aéf of 1964. The following sections'are areas
of importance under Section 504 which provide basic information for one
or more of the major components, and relate directly to educational in-

£

stitutions.
. "

- Program Accessibility: Overcoming Architectural, Communication and

tnvironmental Barriers

Subpart C of the HEW regulation prohibits recipients from essluding
handicapped people from their programs or denying them services because a

*

racipient’s facilities are unaccessible to or unusable by handicapped

-persons.,  {(Sectton 84.31, p. 81). This means that architectural, com-

munications, and environmental barriers must be dealt with and eliminated.
}. New construction, New construction must be barrier free.
(Sec. 84.23{a}, p. 81)

-

2. Existing facilities. Recipients shall operate each program or |

42
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De ) - : activity so that the program or octwvity, when viewed in its

, entirety, is readily accessib]e to. handicapped persons\ .

.....

(Sec. 84.22(a), p. 81). 1his requirement is rgferred to as
program sccessibility. It does not necessarily require that
each existing facility o® every part éf a facility be made
accessible to and usable by handicapped people. Rather, it re-

quires that in mapy cases at least, a part or percentage of

BTy L
et
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each recipients' facilities must be accessible so that dis- .
~abled people can paiticipate in the program.
. Three things“tc remember in applying HEY's accessibility standard

are.;

1. There are no prescribed numbeés or percentages set by HEK for

buildings or floors of buildings thch,must be accessible.
2. Alternatives to structural changes are permitted if they are
equally effective.
3 3 The decision whether to use alternate means must be made with

handicapped people and their organizations.

Ry Ehdees

What would you find unacceptable because it is not "egually
effective?” If a handicapped person could p artfcigate, but
receive fewer benefits, would it be equally effect E
What if the handicapped’person could receive full benefits, ,
but in a segregated facility? What if the building is - :
considered “accessible’‘because there is someone who is - '
willing to carry handicapped people up and down stairs?

What if people in wheelchairs must use a freight elevator?

a back door? HWhat is an agency's responsibility regarding

accessibility if no -handicapped persons are seeking services
from their agency?

N\

A\

A}
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Special exception for small service providers. A special excep-

tion to the program accessibility requirement i made in the regulétions :
for small service providers which enploy fewer than 15 people. In ‘
addition to the option of makang home vwsits. if a small rectpient can-

not make its services avaxlable short of significant aIteratvons in its

existing facilities, it may, after consultation with the person seeking
its services, refer the inaiyidual to another service provider whose
facilities are accessible. . [Sec. 84.22(c)] (Thjs gggéjgg_referrdl is
& “lagt-resort" measure). | | : -
. Effective communications for blind :and deaf, The.duty to provide
effective communicagion aids for blind or deaf people someiimgs involves
physical and structural modifications (e.g., telecommunication deQﬁces)
and other times nonphysical of-structural modifications like, providing .
. interpreters or making ccptes~of printed materzal avajlable in braille,
" cassette, and large print. |
In addition, the HEW regulations impose a duty to publicize the _
accessibility and usability of progrars by reqhiring ihat the recipient ‘ .

adopt and implemen cncedures to -ensure that interested perscns. 1n-

‘D

: clud1ng persons with inpaired vision or hearing, czn obtain informat1on
as to the existence and location of services, activities, and fucilities
that are accessible to and uséb1e by handicapped persons. '(Sec. 84.27(f),
p. 81).
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are.

activity so that the program or\activity. when v1ewed in its
entirety. is readily accessable to handicapped persons.

(Sec. 84. ZZ(a), P. 81) “1his requirement is referred ‘to as .

It does not necessarily'require that

each ex ting facility or every part of a facility be made

- accessible to and usable by handicapped people. Rather, it re-

- quires that in many cases at least, a part or percentage of
each recipients"?acilities must be accessible so that dis-

abled people can.participate in the program

Y. Three things to remember in applying HEP's accesSibility standard

-

o.

1. There are no prescribed’ numbers or percentages set by. HEW for

buildings or floors of buildings which must be accessible.
2. Alternatives to structural changes are permitted if they are
equally effective. ... @
3. The decision whether to use alternate means must be made with

handicapped people and their organizations.

What would you find unacceptabLe begause it is not “equally

. -effective?" If a handicapped sofy could artici ate, but
”"w’!:* % fver’

. receive fewer benefits, wou be equally effect
What -if the handicapped person could’ receive full b. nefits.
but in a segregated facility? What if the building is -

. considered "accessible" because there is someone who is
willing to carry handicapped people up and down stairs?
What if people in wheelchairs must use a freight elevator?.
a back door? . What is an agency's responsibility regarding
accessibility if no handicapped persons are seeking services
from their agency? ,
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gecial excegtion for small service groviders. A special excep-
tion to the,program accessibility requirement is made in the regulations

for small service providers which employ fe#’k than 15 people. In
-addition to the option of making. home visits, if a Small recipient can- *.

'not make its services available short of ‘significant alterations in its

existing fac}lities. it may, after consultation with the person seeking
its services, refer the 1nd1vidual to another service provider whose

facilities are.accessible. [Sec. 84. 22(c)] (This outside referral is

S PG AR

a "last resort” measure).

0
i
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Effective communications for blind and deaf The duty to provide

Ra

effective comnunication aids_for blind or deaf people sometimes involves

4

RN
Ky

physical* and structural modifications (e.g., telecommunication devices)' ©
and other times nonphvsical or strUCtural modifications like‘providing

' interpreters or making copies of printed material available in braille.

- . .0
e

cassette, and large print. ,
"IN addition, the HEW regulations impose a duty to publicize the
accessibility and Usability ofzprograms by requiring that the recipient
adopt and implement procedures to ensure that interested persons. in-
cluding persons witn impaired:vision,or hearing, can obtain.information
as to the existence and location of services, activities; and facilities

that are accessible to and usable by handicapped persons. " (Sec. 84.27(fl,

p. 8]). _ 46 . -
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e “;ﬂactivity so that the'prooram or activity. mhen viewed in'its |
.entwrety, 1s readily access:ble to handicapped persons.

‘(Sec. g4. 22(a). P 81) This requarement is referred to as
program accessibility. - It does not necessarily require that
o each exdsting'faojlity:or,every part;ot a facility be made
accessible to and'ﬁsable by handicapped people. Rather, it re-

| quires that in many casesrat 1gg§£, a part or percentage of .
each recipients' fac11it1es must be accessible sosthat dws- .

-'abled peop1e can partiqipate in the program. ?“ . ] ‘
PR . Three "things to remember in applying HEU‘s accessibi11ty standard
are: -, S - -, .

1. There are no'prescrihed numbers or percentages set'by HEW for

. *buiIdings or floors of buildipgs which must be. accessible '
2. A1ternatives to structural changes are permitted if they are

»

equally effecttve.,

3. The decision whether to use alternite means must be made with
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handicapped people and their organizations

What would you find unacceptable because 1t is not “equa11y ‘ 7 )
effective?" If a handicapped person could participate, but k
receiye fewer benefits, would it be equally effect ve?’ : !
What if the handicapped person could receive full benefits, '
but in a segregated facility? What if the building is

considered "acces$ible" because there is someone who is . ‘ -
willing. to carry handicapped people up and down stairs? ’ v
What if people in wheelchairs must use a freight elevator?

a back door? What is an agency's responsibility regarding -

accessibility if no  handicapped persons are seeking services

from their agency?

Aruitoxt provided by Eic:
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Special excegtion'for small service providerse A special excep-

tion to the. program accesSibility requirement is made in the regulations '

for small service providers which employ fewer than 15 people. In

addition to the option of making home visits, lf a small recipient can-

not make its serViceslavailable short of s __gnificant alterations in its
ekisting.facilities;rit may, after consultation-with'the person seeking
its services, refer the individual to another service provider whose -
facilities are accessible. [Sec. 84.22(C)] (This gutside referral is
a "last.resort" measure). - | ‘
Effective communicatios fo:S;liiﬁ'iﬁd deaf. The duty to provide

effective compunication ai'dS‘ for blind or. deaf people sometimes.'inbolves

physicaliand structural modifications (e'g., telecommunication devices)
and other times nonphysical or structural modifications like providing -

interpreters or making copies of printed material available in braille,

| cassette, and large. print. -

.In addition, the HEW regulations impose a duty to publicize—the

' accessibility and usability of programs by requiring that the recipient

adopt and implement procedures to ensure that interested persons, in-

cluding persons with impaired vision or hearing, can obtain information

.as to the existence and location of services, activities, and facilities

that are accessible to and usable by nahdicapped persons. (Sec. 84.27(f),
p. 81). C i
48
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activity so that the program ar activity, when viewed in its
entirety,‘is readily éécessib}eltq handicabped persons.

(Sec. 84.22(a},'p. 81); This }equirement és referred to as

program accessibility. It does not necessarily require that

;o ~ each éxistihg fhcility or every part of -a chility be made

accessible t9 and usable by handicapped'peqple.. Rather, it re-,
--. quires that in many'gasesngg,lgggg.'é part or percentage of .
each recipieqts',faci]ities must be accéssible so that dis-
abigd people can particiﬁate fn the program.
Three things'to remember,in Spplying HEW!'s acqessibi]ity standard -

are.

1. There are no;prescﬁfbed numbers or percentages set by HEW for -
buildings or floors of buildings which must be accessible.
2. Alternatives to-stryctura] changes are permitted if they are L

‘equally effective.  ° ~un
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-+ 3. The decision'qhether to use=altéf29te means must be made with

Lot e e

handicapped people and their organizations.

'
2

VanmalN'}

What woufg/;ou find unacceétab]e because it is not "equally
effective?" If a handicapped person could partici?ate, but,
receive fewer benefits, would it be equally effective?

What if the handicapped person could receive full benefits,

but in a segregated facility? What if the building is -
considered "accessible" because there is someone who is °

willing to carry handicapped people up ang down stairs?

. What if people in wheelchairs must use a freight elevator?

a back door? What is an agency's responsibility regarding
accessibility if no handicapped persons are seeking services

\ from their agency?

Aruitoxt provided by Eic:
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Special exceptibn for small service providers. A sbeciai excep-.

.

" tion to the program accessibility requirémgnt is made in the regulations

for small service providers which employ fewer than 15 people. In .
addition to the option of making home visits, if a small recipient can-

not maké {ts ser#ices available short of ;ignificant alteratifns in its
existing facilities, it may, after consultation with the person seekirig

. its ser_'vicés. refer the individual to another s;v{h; provide§ .whose

facilities are accéssible.‘ [Sec. 84.22(¢)] (This outside referrai is®

’

a "last resort" measure).

Effective communications for blind and deaf. The duty to provide

- effective communication aids for blind or deaf people sometimes involves

physical and structural modifications (e.g., telecommunication devices)
and other times noﬁbhysica] or structural modifications 1ike ‘providing
intérpreters or making copies of printed material available in braille,
casse&te. and large print. '

In addition, the HEW regulations impose a duty to publicize the
accessibiiity and usability of programs by requiring that the recipient
adopt and implement procédures to ensure that interestéd persons, in-

cluding persons with impaired vision or hearing, can obtain information

1as to the existence and location of services, activities, and facilities

that are accessible to and usable by handicapped persons. (Sec. 84.27(f),

p. 81).
| +50
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actiQity $O tﬁat the program or activity, when vieﬁed in its |
entirety;_js’readi{y_accéssibte to handitdpped persons. ' |
(ée#. 84,22(a), p. 81). 1his requirement is referred to as
progranm accessibilitg lt does not necessarily require that

each existing facility or every part of a facility be made
accessible to and usable by handicapped people. Rather, aﬁhreo
quires that in many cases,gg_lgggg, a part or percentage of
each recipients’ facilities must be acce;;ib1e sq.that dis~
abled peop!é can'particgpate in the 5rogrmm;
Three things tckrgmember in apglyiqg HEY's accessibility standard
are:

1. There are no prescribed numbers or percentages‘set by HEY for

bui!dingé or floors of buildings which must be accessible,

2. Alternatives to.structura) changes are permit;ed'if they -are

equally effective.

¢

3. The decision whether to u5é~d1ternate means must be made with

ﬁfﬂdicapped people and their organizations.

-What would you find unacceptable because it is not “equally
effective?" If a handicapped person could partic1gate, but
receive fewer benefijts, would it be equally effect
What if the handicapped person could receive -full benefits,
but in a segregated facility? What if the building is
considered “accessible"” because there is someone who is
willing to carry handicapped people up and down stairs?
What if people in wheelchairs must use a freight elevator?
a back door? What is an agency's responsibility regarding
accessibility 1f no handicapped persons are seeking services

* from-their agency?

o1




- Special exéegtion for small service providers. A specfal excep-

tion to the program accessibility requiremént is made in thelregulations
for'smalt servicg providérs which émploy fewsr than 15 peopie. In L

addition to the option of making fiome visits, if a small recipient can-

not make its services available short of significant alterations in its .
_existing facilities, it' may, éftgér corisu!tatidn with the 'Jper,son ;s-eeking

its servfﬁes, refgr ;he individual to another service provider whose

fhéiiit;es are accessible. {Séc. 84.22{c)] (This gutside referral is

a "last resort" measure}.

Effective comunications fir blind and deaf. The duty to provide

effective communication aids %or blind or deaf people sometimes {nvolves
p&;ysica‘i-and structural mdifications (g.g.. telecommunication devices) PR
and other times nonphysical or structural modifications like providing
;nterpreters or making copies of printed mate(iai available in braille,
cassettel and large print. | |

In addition, the “HEW reguia%ions impose & duty to publicize the
accessibility and usability of programs by requiring that the recipient
adopt and implement p}ocedures to ensure that inierested persons, in-
cluding persons with impaired vision or hearing, can obtain information
as to the existence and location of services, activities, and facilities
that are accessibTe tc and usable by handicapped persons. (Sec. 84.27(f),

p. 81). -
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- willing to carry handicapped people up and down stairs?

activily so that the p?ogram or ectivity. when viewad in its‘
“entirety, i5 read113 accessibte to handicapped persons.
(Sec. 84 22(&), p. 21). 1his requirenent is referred 0 as
program accessibilitg. It does not necessarily fequire that
eaéh,existing facility or every part of a fﬁciiit} be‘made .
’ - accessible to and ué;bte by handicapped peopie. Rather, it re-
quires that in many gases gg;lggég, a part or percénfgge of .
each recipients’ facilitfes must be accessible so that dis-
abled:ggaéle can participate in the prog;am; \
Three things té remembér in épp!xgng HE's accessibility standard

1. There are no prescribed numbers or percentages set by KEH for

buildings or floors of buildings which must be accessible.

2. cﬁlternatfves to structural changes are permittef{if they are

equaily effective. !

¢

3. The decision whether to use alternate means must be made with

handicapped people and their organizations.

What would you find unacceptable becausg it is not "equally
effective?” 1If a handicapped person uld p artiuigate, but
recejve fewer benefits, would it be ve?

What if the handicapped person coul receive full benefits,
but in a segregated faciiity? What/if the building is
considered "accessible” because there is someone who is

-3

_What if people in wheelchairs. nust use a frejght elevator?

“a back door? What ¥ an agency's-responsibility regarding °
accessibility 1f no handicapped persons are seeking services
from their agency? X
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upeczal exceptaea for small service graviaerss A special excepe

’tzon to the program accessibil%ty r@quireﬂent is mad& i1 the regukatzc%&'

for small service providers which empio; f&ﬁ@f’tﬁaﬁ 16 people. in

addxtiondgg the optton of ma&ing home vxsits. if a szell recipient ﬁaﬂ?

, not make 3ts sarvices ava ilable short of s:snifucagt aiteraxtaﬁ %ﬁ 113

existing faczltties, it may, after consultation hith the pefsnn seegtng‘

iﬁw services, refer the fndividual to another ser%;ce gruejéer whis o
facilities are accessible, - [Sec. 88.22{c}] (This cutside refercal is
3 "last resort” meas?re)o |

Effective cormuhications for blind and deaf. The duty to provide

effective communication aids for blind or deaf people sometimes involves

physical and structural eodificdtiong (e.g., telecommunication devices]
and other times nonphysical or structural modifications like providing
interprgters or making copies of prfnteé material avatiabie is brailie,
cassette, and large print.

In addiiion. the HEW reguistions fmpose A duly to publicize the
accessibility and usability of programs by reguiring that the recipleat

adopt and implement procedures to ensure that fnterested persons. ine

cluding persons with impafred vision or hearing, can obtain infomation
az to the existe: ce and location of services, activitieg, and facilities

that are agcessible to and usabie by handicapped persons {Sec. BS 27(V},

p. 81).
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sctivity 50 that the program or activity, when viewed in its
entirety, is readily accessfble;to handicaéﬁed pgrsohs,
(Sec. eé.gZ(a}, p. &1). . 1his requirement is referred to as
program accessibility. It does not necessarily reguire that
each ei%sting facility or every part of-a facility be made
Aaccessible to and usable by handicapped people. Rather, it re-
'Aquires that in many cases 8t least, a part or percentage of
each recipients' facilities must be accessible so that dis-
abled people can participate in the program.

Throe things to remember in applying HEV's accessibility standard

1. There are gg;g§g§ggg§§gmgg§gg§§:orcperCEﬁtages set by HEY for
butldings or floors of buildings which must be accessible.

2. Alternatives to structural changes are perﬁitted {f they are
equaliy effective. ‘

3. The decision whether t¢ use alternate means must be made with

handicapped people and their organizations.

What would you find unacceptable because it is not “equally
effective?” If & handicapped person could particigate, bot
receive fewer benefits, would 1t 'be equally effective?

tthat 1§ the handicapped person could raeceive full benefits,
but in & seyregated facility? What if the building is
considered “accessible” because there is someone who 1%
willing to cavry handicapped peopie . up and down stairs?
What 1f people in wheelchairs must use 3 freight elevater?
¢ back door? What is an agency's responsibility regarding
accessibility if np  handicapped persons are seek g services
from their agency?
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Speciél exception.for;gma1l service providers. A special excep-

tioneto'the program-accessibility requirement is made in the regulations
for small service providers which employ fewer than 15 people. In
addition to the option of making home visits, if a small recipient can-

not make its services available short of significant alterations in its

existing facilities, it may, after consultation with the person seeking

b1

5

&
i
F:

its services, refer the individual to another service provider whose

facilities are accessible. [Sec. 84.22(c)) {This cutside referral is

& "last resort” measure].

Effective cormunications“for blind and deaf. The duty to provide - i

effective communication aids for .and-or -deaf people sometimes involves
physical and structural modifications (e.g., te]écommunication devices)
and gther times nenbhysica? or étfueturai modifications like providing
interé;eteré or making copies oé printed material available in braille,
cassette, and large print.

In addition, the HEW regulations impose a duty to publicize the

accessibility and usability of programs by requiring that the recipient

adopt and implement procedures to ensure that interested persons, in-

cluding perspns with imPadrved vision or hearing, can obtain information

as to the existence and location of services, activities, and facilities '

that are accessible to and usable by handicapped persons. (Sec. 84.27(f), L~

p. 81).
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| What are imp!iraiions of the duty to publicize for trainine
* that you are responsible for?

-

securing Free, Appropriate, and Integrated Education
Subpart 0 of the HEW regulation requires that each handicapped child

be given a free, public program of education and training appropriate
to his or her needs, in the most integrated setting. (Sections 84.3}
to 84.39, pp. 82-83). | |

These requirements are essentially the same as those that have been
established through the courts, and guﬁranteed by the Congre;g in the
Education of All Handicapped Children Act (P.L. 94-142) as well as by
many -state legislatures. Section 504 and the HEW regulation provides
an additional forum for implementing and enforcing these rights

~ A~

What are some of these rights?

How might knowledge of the law and negotiation skills be
useful in securing education for handicapped persons?

; Mwﬁmmmwsi‘&"‘(ﬁ
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Do you think a court decision, decision by hearing officer
or negotiated settlement will be more suited to individual

needs? why? - o ] '

[ o

/

e / ,

Private schools [Séc. 84.39] receiving federgl funds and which offer

speciay, education programs for handicapned children must design their

programs so that they are appropriate to handicappgg students’ individual
needs and must educate handicapped gtdﬁents in the most integrated set- _
ting, just as public schools are required to do. The multi-disciplfnany ,
evaluation §nd due process procedures also apply to these private schools.

A private school may charge more for educating handicapped students onlm

if the additional charges can be justified as substantially increasing

the overall costs of operating the school.

If a private school has no special education programs, it nonetheless

can be required to admit a handicapped child if the student can be ac-

commodated by minor. adjustments to the program -- an example being that

private schools cannot exclude a blind student.
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School districts which operate daycare, praschool, or adult education

programs must extend these services to handicapped individuals. This means .

that schools must make available educational activities and programs for

handicapped children under the age of six and indivfduals after the age of

18, where such programs exist for the general public. As in the case of

elementary and secondary education programs, preschoo! activities and

adult education courses must be free for handicapped students if free
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for everyone else, must include suppIemgntary aids and seryices.if ré»»__

g; , " quired by a-particular individual, and must take place in the most inte- h
v ) grated setting. ;. | _ . , u
) g Under the Education of A1l Handicapped Children Act) states will
“ have t fprqvide complete education programs for all handfeapped children be- _'
tween,ages 3 and 6 and handicapped.people between 18-21 by‘]980 in order to .
receive federal funds. §ection 504 provides.the means for presently ac-
complishing this objective wheéé schools now offer p;ograms for children
i«w . | in these age groups [Sec. 84.38]. ‘. o S }
: ,j?he following two paées provide excerpts from Section 504 regulations “j
8issqed by HEW and sh&ﬁTﬁ*be helpful in familiarizing yourself wfth their ’ Ei
f ?ontenxs an& in agswering the following two questions. Co s :z
-Using thejouilineiof the 504 Regulation, where“would you f
look to determine whether the regulations require an lEP, =
as in P.L. 94-142? ' ' - _é
Khat major section? g
| uhat subsection(s) might you check? %
What requirements under Sec. 84,35 might be met through the :\ . %
use of an lEP? i
- e
59
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Excergt from Section 504 Regulation

- Subpart A -~ General-Provisions

Sec.

. 84.1 Purpose
84.2 Application
84.3 Definitions .

- 84.4 Discrimination prohibited
84.5. Asslirances required
84.6 Remedial action, voluntary

action & self evaluation

84.7 Designation of responsible

| employee & adoption of
grievance procedures

84.8 Notice ' _

84.9 Administration requirements
for small recipients

84.10 Effect of state or local law or
other requirements & effect of

employment opportunities

Subpart B - Employment Practices

84.11 Discrimination prohibited
84.12 Reasonable accommodation
84.13 Employment criteria

84.14 Preemployment inquiries
84.15-84.20 [Reserved]

sul L C - P ; ibilit
84.21 Discrimination prohibited
84.22 €xisting facilities .
34.23 ‘New construction
84.24-84.30 [Reserved]

r - 1, Elementary; &
Secondary Education :

.38 Application of this subpart
.32 Location & notification

.34 Educational setting

.35 Evaluation & placement

.36 Procedural safeguards

.37 Nonacademic services .-

.38 Preschool & adult education

programs

84.39 Private education programs

.84.40 [Reserved]

LIRRRERER
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Subpart E -'Postsegohdacy Education

- 84 @TApplication of this subpart -

- 84,51 Applfcation of thislsubpart

.33 Free appropriate public education

L4

42

Sec, . {

84,42 Admissions & recruitment
84.43 Treatment of students; general
84.44 Academic adjustments - _
84.45 Housing - .
84.46 Financial & employment assis-
tance to students :
84.47 Nonacademic services A
84.48-84.50 [Reserved] ' b

Subpart F - Health, ug]fgrg 7
Social Services

84.52 Health, welfare & social services

84.53 Drug & alcohoi addicts ‘

84.54 Education if institutionalized
‘perscns g _

84.55-84.60 [Reserved]

Subpért G - Procedures

84.61 Procedures
84.62-99 [Reserved]

1}
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84.35 Evaluation and placement.

. (a) -Preplacement evaluation. A recipient that operates a public
elementary or secondsry education program shall conduct an evaluation i
accordance with the requirements of paragraph (b) of this section of any, .
*person who, because of handicap, needs or is beljeved to -need special
education or related services before taking any action with respect to
the initial placement of the person in a regular.or special education
program and any subsequent significant change in placement. :

(b) Evaluation procedures. A recipient to which this subpart ap-
plies shall establish standards and procedures for the evaluation and
placement of persons who, because of handicap, need or are believed to
need special education or related services which ensure that:

(1) Tests and other evaluation materials have been validated for
the specific purpose for which they are used and are administered by
trained personnel in conformance with the instructions provided by their
producer; ° S R ; :

(2) Tests and other evaluation materials include those tailored to
assess specific areas of educational need and not merely those which are
designed to provide a single general intelligence quotient; and

(3)(Tests are selected and administered so as best to ensure that,
when a test is administered to a student with impaired sensory, manual,
or speaking skills, the test results accurately reflect the student's
aptitude or achievement level or whatever other factor the test purports
to measure, rather than reflecting the student's impaired sensory, man-
ual, or speaking skills (except where those skills are the factors that
the test purports to measure).

(c) Placement procedures. In interpreting evaluation data and in
making placement Eecgsion. a recipient shall (1) draw upon information
from & variety of sources, including aptitude and achievement tests,
teacher recommendations, physical condition, social or cultural back-
ground, and adaptive behavior, (2) establish procedures to ensure that
information obtained from all such sources is documented and carefully
considered, (3) ensure that the placement decision is made by a group
of persons, including persons knowledgeable about the child; the mean-
ing of the evaluation data, and the placement options, and (4) ensure
that the placement decision is made in conformity with Sec. 84.34.

. (d)_Reevaluation. A recipient to which this section applies shall
establish procedures, in accordance with paragraph (b) of this section,
for periodic reevaluation of students who have been provided special
education and related services. A reevaluation procedure consistent with
th$ Education for the Handicapped Act is one means of meeting this re-
quirement. :

| /

61

s



SR T e RIS IR )

44 -

Higher E Education :

Since virtuaily all colleges--communitya state and private--receive

-funds . from HEW, Subpart E of HEW's regulations prohibits them from dis-

7 iJ:;?gi'criminating against handicapped students in any of their progrems or
é. o qctivi%ies. identifies particular practices which have tended to exciude
B “handicapped people from higher educotionai opportunities. and proscribes a
number of actions. to insure that handicapped students have an equal op-
portunity to obtain a degree and to snare in benefits of college and
graduate life. Some of the“suggested actions include insuring’that:
1. Handicfpped_studéhts have an equpi'opportunity to participate in
every aspect of higher education programs (academic, research,
and professional progr&ns; extracurricular activities, finan- \
A . ciai aid, housing, health.care,.employment including work study
and studsnt teaching assignments, career placement, counseling
services, and insurance plans [Sec. 84.43(a)]. .
2. Tests and admissions procedures are valid for purposes used,
and do not discriminate against students with visual, hearing,
or manual impairments.
There are limits on inquiry about disabilities. v ,}

f

3
~ 4. Facilities are accessible
5. Interpreters are provided (also readers and other aides)
6. Nonessential academic regulations are fiexibie and can be ad-
Justed | | |
7. Any outside housing, employment or transportation assisted by
the school is available to handicapped students [Sec. 64.45(b)

and 84, Gﬁ(b)]

~e
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Enforcing Section 504

v

The Office for Civil Rights is responsible for seeing that each HEM
funded program is in_full compliance. Other federal agenc{es will desig-
naté responsible offices as they, in turn, issue regula;ions.“ The Offica
of Civil Rights can: |

1. reView applicapions for federal assdstance, ,

2. act on complaints against recipients from handicapped people

| their organjzatipns, and | | ‘

3. conduct compliance reviews of a recipient's programs. ) .

The éourts are available for use by handicapped people and their organ-
izations for enforclng Section 504 in order to get jobs, an education,

accessible transportation. and other seryices created in the community.

P.L. 94-142 and Section 504
Under P.L. 94-142, SEA's and LEA's may receive federal funds to

assist them in educating handicappad children. Aa a condition of
receiving funds -each SEA and LEA must comply with éhe proyision of
P.L. 94-142. Whether or not an SEA or LEA receives Part B funds, it‘
must comply with Section‘504 and its regulations whicn are consistent
in concept and policy with P.L. 98-142 regulations. Section 504 pro-
.,hibits any recipient of any federal financial assistance from discrim-
inating against a handicapped person solely on the basis of his handi-
cap. ‘

Despite a similarity to P.L. 94-142, Section 564 and its regulations
‘differ from P.L. 94-142 in several important respects:

1. Section 504 was effective upon enactment (1975) and required
immediate full compliance; P.L. 94-142 permits schools to comply over

an extended period of time.
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2. Section.504 includes as hahdjcapped those persons who are so
defined by P.L. 94-142, but it also includes many others such as persons
;g\ ) addicted to the use of drugs and alcohol. The two laws take different ;:9;3
approaches to the issue of who is handicapped. P.L. 94-142 basically R
relies on a categorical approach and therefore antitipates the continu-

ation of categorical labeling of children. Section 504, hqgfver, relies
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on both a categorical approach and an entirely different approach, best
described as “functional." Under that approach, a child is handicapped

if he functions as though he were handicapped, or if a state or local
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government receiving HEW funds acts as if the child were handicaﬁped.

. there is an impairment in his major life activities, he has a record of

impairment, or he‘is treated as having an impairment.

Section 504 prohibits discrimination not onfy in preschool, elemen-
tary, secondary and adult public édxzation. but also in the employment
of the handi;apped and in social and health services. It is a nondis-
¢rimination laQ. prohibiting discrimination based on handicaps. B8y
contrast, P.L. 94-142 provides an entitlement or right to specific
seréices with respect to preschool, elementary, secondary, and adult
education based on classification as handicappéd. Both laws, however,
speak to the problems of architectural barriers and acéess to facilities
and, in a limited sense, to tgé employment of the pqndicapped by the
pdb\ic schools.

Both P.L. 94-142 and Section 504 require approhriate education and
an individualized evaluation. Section 504 does not, however, require

an lEP as does P.L. 94-142.
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P.L. 94-142 grants a private individual the right to bring suit %
after administrative due process appeals have been exhausted. Although
Section 504 does not by its terms ;réate a pPivate right of action, cases
brought under Section 504 have successfully challenged discriminat{on in

public education. Therefore, under Section 504, an aggrieved, handicapped

person may be entitled to file his lawsuit before exhausting any admin-
istrative remedies he might have available.
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JUDICIAL AND ADMINISTRATIVE INTERPRETATION OF P.L. 90-142 and SECTION 504

The passage of P.L. 94-142 and Section 504 as well as cther 1egxsla-
tion retated to the yights of the handzcapped SEYE srgnxfzcantly influenced

- educational practuces The foliowing are a representative sample of the

&

‘to the handicapped based on the availability of separate special buses.

issues which have arisen since the passage of these laws and have.been

decided based on them and their‘underlying concébts. & '

Accessibility to public transportation In Lloyd v. eg1ona
Transportation Authoritzl(1977), the Seventh Circuit Court of Appeals

rejected Chicago's c1a1m that the transportation system was acce551b1e
1Y

The court held that Sectton 504 creates 2 private r1ght of actton for
handicapped individuals, imposes affirmative duties upon cxty and regional
agenciés and prohibits unnessarjzy separate services. '

Preference- for regular class placement over homebound instruction

for physically handicapped child. In Hairston v. Drosick, {1976) a West

Virginia federal district court applied Section 504's integration require-
ment to education. In that case, a child with spina bifida was offered
homebound instruction, & special education class, or a regular class if
hen mother wou{;‘come two Or three times a day to attend to the chiid’'s
toileting needs. The qurt wirote:

“There are a great number of other spina bifida children
throughout the State of West Virginia who are atfending
pubiic schools in the re r classroom situation, the
great majority of which Rive more severe disabilities
than the plaintiff child Trina Evet Hairston including
children having body braces, shunts, Cummingham clips

and cstomies, and requiring the use of walkers and con-
finement to wheelchairs. The needless exclusion of these

t
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children and other children who are able to function /
~adequately from the regular classroom situation would. e
be a great disservice to these children...A major goa!

of the educational process is the socialization process

that takes place in the regular classroom, with the

resulting cappbility to interact in a 'social way with

one's peers, It is therefore imperative that~every

child receive an education with his or her peers insofar

as it is all possible, This conclusion is further en- .
ibr:eg by the critical importance of education ig this

society.

It is an educational fact that the maximum benefits to
a child are received by placement-in as normal environ-’ ]
-ment as possible. The expert testimony established that ..
placement of children in abnormal. environments outside
. of peer situations imposes additional psychological and
emotional handicaps upon children which, added to their
existing handicaps, causes them greater difficities in
future Tife. A child has to learn to interact in a
social way with its peers and the denial of this eppor-
tunity during his minor ‘years imposes added lifetime
burdens. upon a handicapped individual.” _ (423 F. Supp. at 183} -

J"

(1877) the court found that Section 504 ;equired a private college re-
ceiv%ng federal financial assistance to provide an interpreter to a deaf
school teacher who enrolied as a student in its summer session to earn
additional college credits. ' ;

~ Least restrictive placement. The issue of least restrictive placement

is cne of the issues common to many of the educational cases. In one-of
the first cases tc rely on federal statutes, including P.L. 84142,
Section 504, and the Elementary and Secondary Education Act of 1965, the
focus was on the Jnadequacy of edycaticnél services to. handicapped ehil-
dren p!ace& in seif-contained special education classes that isolated them
from nonhandicapped children and é%leged!y failed to meet theiﬁ_educatian-
al needs. One result of that case was that <n January of 1979, a consemt

o
degree was entered with the state lével defendants, which was comprised

b7

Interpreter for deaf coilege student. In Barnes v. Converse College
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Mattie T. v. Holladay, {1979},

In December, 1878, the Third Circuit Court of Appeals affirmed the
Federal District Court's opinion in the smch publicized case @F'&atdefmaﬁ
vs. Pennhurst. In affiming the Jower ceas&ii order, the Court - held that

every retarded person has a right <o education, traininy snd care rEquiced
s ¢ < '
to realh maximum development and that services must be provided in an - .

environment that is least restrictive on the iﬁﬂ€V§dg?3§§ personal Tiéer»
ties. The Pennhurst case and opinion aré complex amed }mst be onaiyzed
within the context of a more detailed study of tﬁeifis&gty ard factuai basts
of the cases however, at the mininun EHQIEEBﬂthS{ cpinion is adﬁ%ti@ﬁai .
evidencg that institutioﬁalizatian 1§ judicia&?y.éisfaanreé a5 an approach

to.habilitation, and that comsunity Yiving arrangements are the favored

NERET TR WER Mt BELY M

approach. ' . 4 .

L1

Twelve-month education. On June 21, 1878 the United States District

Court in Pennsylvania issued an opinion in the case of Armstrong v. Kiinc.

Amastrong is a class action challenging the refusal of various school . % ' v,
districts to provide mere than 180 days of‘sﬁh@a?iﬁg to hanéieepa@@ ;hiis

dren.  The Court held that by cresting program interruptions which can

cause significant regression in skill ievals, this céteggrieal refusal

denied members of the ¢lassg their rights to an "appropriate education” &3

provided bé.Federai aau'94e142. the Education of All Handicappsd Cnildren

Act of 1975, The piaintiffs in th%s'case worg five handicapped studeonts

enrolled in pub!icly»fﬁndeé programs for the severely and profoundly re-

tarded and for the emotionally disturbed. The Court's holding of

bl




-entitlement to more than 180 days of eéﬁcaticn did not include all

2

severgly aﬁd‘prefégnﬁly‘fnvclved.studentsansr exclude handicapped students

of oiher categories. It is si&tgiithit “aithough the court {s convinced
that there are other handicapped childgéé with similar ndeds, 1t rannot

identify them by diq&b@iity gr characteristics” or establish specitic
, C o

guidelines. The “decision 'is one that must be made eépnn individual

basis, by those familiar with"the child. Furthermorc, the nature and_

L

teagth of programning-in excess of 180 days will depend on individual
considerstions.” This case was decided on the basis of rights enumer-
- ated under P.L. 94-142 and did not address Section 504, egual protection

or due process clainms.

In Armstrong ¥. Kline, the court rejected that the
cefendents’ claims that regression wes the product. of
inappropriste programming, incompetent teaching or
lack of parental reinforcement during interruptions.

- what implications does this finding have for appro-
priate expectations for parent involvement and parents
a5 teachers? )

.. rey

w -
Impartis! hearing officer. In & recent suit chalienging procedures

in one state for ‘aiéﬁt%ug hearing officers, the court rules that permit-
ing lncal Board of Education members or employecs of the State Hoard of
Fducationo act &3 hearing officers does not comply with the fedefa1‘law

reguirerent of impartiality for hearing officers.

64
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" Residential educotional placemgnt. The cos? of privete and residential

school placements ave often ab issug Jin conflicts between parents and Tocal

educational agencies (LEA's) or between local prd state educational agencies.

($EA's). In a 1979 case, despite a hearing officer's vuling to thedccntvdﬁy, .

e

a school system had refused {o pay for or provide placement for a sixteen . . %
‘. year-0ld emotionally disturbed, learring disabled student with a histery of ;g
“epileptic seizurés. who required a residential academic placement with psy- . E
chiatric, psychological and medical care. The federal district court i§§u§& o k
& previminary funjunction requiring the school district to provide education- ‘ -
a1 services in a residential academic progrem with ﬁecesséky psyahiatric aﬁd ", s
other related services. (Horth v. Bistrict of Columbia Board of Educatien, | ‘é
1979). .
Aﬂéih@r~é@ﬁrt‘h@ld thet Virginie's statute previding only ﬁartﬂ?S" - ' %
education%uition grants to handicapped childrea is uncanstitutiﬂﬁa! when ’6 ;
children are forced (o regar;ate private schools because of unavailebility
of an a@ﬁroériate public educational placement. The court ordered that the ' ' .f
defendants ﬂq§t provide an "apgrépriage private education” to plaintifis

equal to that available to more affiuvent students uatil public edgcati@ﬁ 15
available." {Hruse v. Campbell, 1977). |
Use of standardized tests. ﬁecently (Gctober,.1979), the case of

| ;ggﬁy_?: v. Riles was pecided by the federal district court in Califérnia.

in that case, the ¢ é;ﬂ enjoined the use of standardized tests in California
for the purpose dgjfdentifying biack school children for placement into

anses for the pducable mentally retarded. The case was brought under the -
{1vil Rights Act of 1964, Sec. 504 of the Rehabilitation Act of 1973, P.L.
94-147, and on the constitntannal basis of equ;I protection. Based gn the

Civil Rights Act of 1964, the Court concluded thug placement by students who
>

i)



are not retarded, but are merely victims of a racially biased testing

procedure wrongfully deprives them of -2 meaningful educatfon. Under

P.L. 94-142 and Section 504,.the court found more specific guidance in
_ , { v
regulations which require that tests used to determine educational

’placement be validated for purposes for which-they are used. In addition

the court found the intent to discriminate required for a practice to

., _,.:,..
Lol e K
TRy s

o b re
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be violative of-equal protection was present in the étate's failure to

urge the development of racially neutral tests. . i
' , As must be obvious, the implications of this decision and what hap- 3
pens to it on appeal are widespread, and too nunierous to attempi to deal ' s
with thoroughly here. It is however, the example of the type of contro-
verswal educational issues which are being decided by courts today, and™ 3
of the limited options avaxlable to the courts to provide remedys and
solutions to social problems. ' : :

. Reasonable accommodation under Section 504, Recently, the United States

Supreme Court rules on a case involving the denial of adﬁission of a severely
hearing-impai:ed woman, a licensed practical nurse, to a ¢linical program for
training registered nurses. There is much to be learned from this‘case; however ~
to do so, one must analyze the process, not simply become acquainted with the
result. For instance, one must recognize that there ;re f&cts which would be

useful to resolving and understanding this case which are absent from the record .

made at the trial court level, which is the record looked to by the Supreme
Court for the statement of facts. These omissions include facts such as
what specific accommodations would be required in this case and achieve-

ments of other hearing-impaired nurses. One must also recognize that the

Q . > 71
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‘tria!.céurt decision was reached prior to the brdﬁu1gation of the HEW
regulations on Section 504. o o -
- q In light of the regulations, the appellate court disagreed with the
« trial courts' interpretation of “;theéwise'qualified“ and’ therefore |
‘ruied that the plaintiff, Ms. Davis, should be adm{tted. The appellate
| court also recognizgd that nursing allbws different career obj;ctjves
te o .and that Ms. Davig;might choose a job which did not }equire all tasks

that nurses do. Therefore, the appellate court ordered the college td

reconsider the p!aintiff’é application-~not necessarily to admit her.

At the Supremé Court level, there was no finding of illegal dis-
crimination and no violatipn of Section 504. The court found thét
Section 504 doesn't limit the freedom of an educational institution to
require reasonable physical qualifications for admission to a clinical

_~ . training program and that it was not shown that anything shoi't of a Sub~
stantial change in Southeastérn's prograﬁ would render unreasonahle the
qualifications it iﬁposed. In other words, none of the auxiliary aids
or accommodations that are reasonable would have benefited this plaintiff,
Thus the college did not have to rgevaluate her application in light of
the guidelines of the Court_of Appeals or inquire into accommodations .
for her. This case leaves guidelines for reasonable accommodation un-
clear, at best and leaves many questions unanswered: what if the program

* is not a clinical one? What does constitute an iliegal refusal to ex-'
tend affirmative action? To what extent must a program investigate

accommodations? (Southeastern Community College v. Davis, 1979)

72




What differences and similarities exist between educational
cases prior to the passage of P.L. 94-142 and Section 504
. and those cases being brought $ince the iriplerientation of
these laws? C S _

L

- < .
.

[

-

It is obvious that leg;sIatige and judicial influences on the .
provision of educaiional services to handicapped‘chi!dren"are pergasi#é.
These influences Qil! copéﬁnue to have a tremendous impact’bn public
schools, as well as presgrvice teacher education programs. The decide
? of the 80's will undoub;edly be a peridd ijcontinued litigation aimed
at operationalizing and refining the combrehensive requirements of P.L.
94-142 and Section 504. In.the midst of the legal interp;etations. it
is important that educators do not lose ;ight.bf the utlimzate goal of
seeking to insure that handicappéd.childyen are, indeed, provided with a

free appropriate public education.
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- PRESENT AND FUTURE

The authors of thes article provide an over- "

vicw of varous provisions 6f the Educs:
ton Ior All Handicappod Children Act,
discuss the etlects thase provisions haie
had on ledeval, stale, and local agencies,
ang provide some notions as 1o predicted
futute events ang socis! forces which
special educators believe with have major
implications fot the nature ang struciure

* ol the geiivery of special oducalion Ses
vices in the 805 and 90s.

The Education for All Hamiicapied
Chuldien At bas boen cailed the most
sigedhcant piece. of federal tegistation
since Nitie 1 of the Elementary and See.
ondary  Bdugation Act of 1965 When
Pubke Law 94-142 was signed into law
Nasember 28. 1975, it was met with widely
aiffeting reactions from varous elements
of the publié sector Obviously, the Con-
Qteh. cettaii handicapped chilifren's ag
VOCUCyY Grouns. and ammwioys educalorns
Saw 11 15 the ushoning in of a beigiht new
€@ra of hope, opportunily. and the nighttoa
tree and appropriate public education for
thuusanids of citizens previously regarded
dR "second class ” Indeed, the legisiation
meant that children who had traditionally
been complotely excluded from public
educabion, or who were previously auto
mahically placed in state residential insti.
thions, would now be placed in public
school programs, and all special educa-
lion children and youth would be provided
art dppropnate education at pubhc ex.
- pense Such a senous effort to cducate
alt o a nation’s handicapped indiduals,
1S woRgrecadent in othdr countries
and in the histhg of mankind.

As part of ut&ommntment toward
hase goals, the US Congress has ap-
propriated more than $1.5 bithon to siate
and {ocal education agencies dunng the
1677 1980 school vears

Though everyc-e can agree with thy
obrective stated i the title of the Act. not
everyonce agreed thal the objectives of tre

'.

ppo g
Ei;‘ {..us ’ i-\-'*"“f"‘u, ' 7

EDUCATION FOR ALL HANDICAPPED CHILDREN:

3

James f. Galloway, Michael E, Norman, and Wiiliam V. Scmppéru

law coulg realistically be achioves. In
dead, President Foid altazhoed this sting:
ing message when he signed ihe bill on
Novernber 28, 1975 * '

This bili promises more than tie
Federal Govervment can delivor ang
its good inientions could be
thwarted by
sions it containg  Everyone can
&g160 with tha obdactive stated in the

title of this bl — educating all handi-

capped children in our nation The
key question is whether the bill will
really accomplish that objeciive. .

+ Even the sironges! supporters of this

" rmeasure know as well as | that they
are laiseiy raging the expeciatiors
ot the growips alfected by claiming
authonzation levils which are exces:
sive and unrealistic ...

There ate other features in the il
which | beligve 10 be objectonablo,
and which should be changed.,

It contams & vast andy of delailed,
compiex Akt costly administrative
maurements which woull unneces
Satily assert Fedarai conire! ovor
traditional State and inv:al guvern:
mant funclions. it establishes com
plex requirernents undet which tax
dollars would be used 10 suppornt ad-
ministrative  paparwork  and nol
educauional programs.  Unfortu.
nately, these requirginents will jre.
rmain in effect even { the Con:
gress appropriates far less than the
amounts contemplated in S.6. (White
tigo;ge Press Releaze, Decamber 2,

Ouring the fust years ot genesal
"awateness building” reqarding the law,
many school board persuns, state and
focal education agency adiminidlrators.
teachars, tiscally frugal persons, “states’
fighters,” and other members of society

have voices private and often public dis-,

L3

the many unwise povi.

‘vances have been mada. e

ShoH .
peniod, & large polential reality. Howevet,
tnat realily for the most part has not .
malesializog, - -
Though in eflect fo only 2 yeass, PL .
84-142 appears 10 be aiive and weli ang
progiessing - satisfaciovily - though un
gty - ngtionally. The ingplamentation..
efforis have been studieo, measured, doc:
umented, evaluated, litigated, and mon!-
toted puthaps more than any olher eduna:
tion law in the history of this nation. The -
path irom policy 10 practice has been yn- !
even andt not always smooth, and we stili
havesa Iong way 19 go befoe the laws
nUMEroUS Provisions ate completely real:
b d., However, the prepondarance of the
tivia shows that truly renendous ad-

Whan FL 94142 begame a reality, ail
oducation agencies were charged with
1he des:gn and initialiun of new adminis:
trative practices  Sirnuitaneously, new
praclices waie inliated at the federal,
state. and locai agency lovels

The New Administrative A
Provisiorns ;
Al the toderal leve!, within the Bureau of

Education for the Mandicapped (BEH),
new procadures inciuded

® The deveiopment of regulaliong
which refiected maximum input
friom prowders and reciptents of
sonices

. 8 The creation of a system 10
evaluaje :state plans which were
necessary 10 aliow the tiow of Ti.
lio VI-B funds to state agencies

Such a serious effort to educate all ndicapped

. individuals is without precedent . ..

of mankind.

the history ,
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& The cifation ol a monitonng
system of slals and 1ocai agen
cies

w THE colinghign of iniornation,
historically not cotipcted by BEW,
to peepare the Commissionis
refort 10 Congiass as spoacificd in
the law ¢

& he stimulaboin o IBlCragendy
coosdinaticn ofpoheies and g

couules atteebing he eilucdiun

of e hagxdzcagsmi

& Ihe piovision of technical asss:
tange 1o e states in order 19
facetitaie  cOmphaney wilte the
pruesions of PL 64 142

-

At state educatonal anerey (BEA)
v aew achvilies ingluged -

& e development of stile slansg
msronswe 10 the oow fouisal
tigatations

8 The nlarpratation @ rf ¢igsenning.
tign of the now iuw and egula:
1013 10 100s education agencios

- {LEAS] and conshiluent groups
theaghaet the sigte.

® The estaphghment of wlale
feguiations  ang  Nimang  pru
g'aﬂaa

® Thye &"(S.iﬂ'id!um O -Qaater ageen
ty 51498 W Cramle Rivg Mmunitor
iy Sivnny

& 1ne dovelopmant of {ommung
Lion systams nvolwng all sevire
rroveders b Ihe ela‘e v Cfueved
bBostter inforagenny o alinn

® The crpation and ottectivg use of
JATENT aUvisty Groups

& The development of commumea
on hinks with insthitutiong  of
mgher education fu achieve a
state comprahensive ghan (e e
soninet davelopmant

® The respansiinly tor the “gengtal
supemvisiaon o 3l educalion and
telatad  servicas  prownded 10
nangcapped chiidren including
sefvr 05 Provigest by other puhhc

* anyg pvatle agent ey

EDCCATION UNLIMITED

At the incal kwe! (LEA} Ihe mandates of
the law hit willy full toece. New procedutes
S wale inihated that were owpected 1Ic D)
Tty eperational and taiisafe immediately
. Amongi the many new Dhacedutes (e
chmtedy wetd: 1he talioesng

s Ihe initlation of an  ongning
syslem of child denhfication 10
sueh-Gut ang Lagd ol Bandicapiad
clhﬂu‘:er. ages 0o 21

. & liwe estabushnent of wierdisce

+ phnary diag iﬁfslig: i avatuation

systems which assuted nondis:
chrninatory evaluation

s The !}auzmg of slafts w ihe
devoiopment of inkbivitddal nducs
wonal programs for ai chilthan
biing soceed

& The tramung Of I5cal Dot ai
mimsiratess, tegehers, al sup
0ot personnst_in 1hp (Rgune

. menis o the law and i the

taspansibilities

& The development of 3 oeal an
plication for submusion to the
stale ¢ducational agoency.

¢ ihe mslon 6l
Astunng.

proradutes

-

\

Dut praeass = COMmuRICa;

ing wilh parents 1 ther
nalv language
Confisentiuhly 0f presonally
wignbhable miommalemn
Patenlal involvemeant in aps
decisions atfecting the edu
catian of their children

Throughou! thss tooling up penod,
gdnueghiatars wore contityally charges
By thew superordimales ard by ther own
professional drive 10 0O concemned with
the quality of sefvices provided 10 each
harkficapped chitd i ther syslems Many

slale aguncies and local agency adimmy.

trators were placed in the position of in
ihating rew procedutes v the atisence of
additional stathing and without new
texteral dollars ‘which had ndl as yol
reachedt the local levet

Tho inial problems of implementing
Bl 94.142 were associaled primarily with
gosgming ang puting n piace new pro
cedures and prachces wtilg maintaiming

-
’

gU

r4 -
existing @rogrars, wath litlle o no
assistance rom expanded stall capabit
ities, This 101l elicn perhaps is refiectad
best in the following tinding mpoted in
Education Turnkey Systems Cage Stugy
of the Impiemeniaticn of Pl 94-142,
In a¥l siles, major activities wete i
iigled in response to e fedorat
mandates. indend, fever Rave go
many cai end stale agoniies dono
S0 much with so {ow tederal doliars
tampletent & 103! education
marsiate (p )
. »
Current Status
of implementation

Since the publication ot the fina! regu'a:
nons tor the Act in August 1977, apig
ard sulistantial changes bave occurred at
each agminisirative tevai, Imitial, and o
LOME Cateht COnlnUNUS SUBGeIns Nave
centered atound comphance wilh the “let:
ter of the Law.” These contens, m efiect,
weI@ 155ues Of Quaniity. -

The Buseau of Edudalion for ‘the
Handicapped, in the tist epon 1o Con
gress o the implementation of PL 94-142
{1929) (Onused on sin questions {py. 15y

1 Are (e intended bencliciares be-

ing sened? )

¢ In wha! setings are the bang

ficianes being sered?

3 What senices arg bang pre

viged? .

& &I admist at e MeChaSens

ate i placn?

5. What are ihi: coimphealicn.e of un

plementing the Ax?
\ 6 Yo what extont is the inten! of the
AGt being 1wl ?

The answers 1o these Queshons
haee imuhcations for “BEY. SEAs, ard
LEAS Not only dn they adoress quantity
16Sues. byl they also provide the ongkG:
tunity 10 examing the Gualdy ¢! programs
ang services being provided 1o handicap
Pesd individuais nationally

Each year ginge 4he passage of the
tegisiation, more children have receved
sefvice than in the preceding year This
number, howeve!, has never maiched the
estimates on which the Act and funding
formula are based The discrepancy has
caused BEN, SEAs, ang LEAS 10 review
chilgd dentification practies ang pro
cagduras .
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iy relationshiny 10 the toass 1astng -
1o gnvironment - {(LHEY issua. 1he pre
dominant placement tov  handicapped
childten is the ragutar classidom with
sSuppel sarnvices Aithough the concept ot
LRE remans a conticversial area. the ac.
ceplance ol handicapped chldien i the
fevdar Classrooin hag ncrersed. iniargn
£33, 1hs has been the resul! Of ifsenige
tranag provided G admonistratont,
teachers, and paronts v SEAG and LEAS
1 15 dppatend, haweves, hatl niowe of suck
bParnng will be pecessany n oider o
assute Wgreased options 0 the piace
sreond o Nandicanpes chikimn
Tho types of Semices baing provided
vary ity fogal dgencios aitt ate oflen
gopenciant upon such 1acions as supe a4a4
pupuation orgawaion as adminisha-
A0 O origes tvpes ang intoasily Of ger
vices needed. avadatility of teashars, and
vies of services histotically golweregd
The prmary Queshon i enued 1o
serviees has to do with the LEAS avihty
10 oblan approptiale Semnvices 1o meot the
ngads of arr indiduat ¢rild BEM este
aules that stales may necd a3 many as

P R Y R T T S T T I s

R Y S R o

giamd providhd by ol stale agencieos
Some obvious consequences related
¢ implomentation are alsc dinc usse-d m

the BEH repod. Of majiv consesguense
{he siatement
Special and regular educahion

leacherg and adminishiatoss have
devolad more time o enlifying
chigtenr's needs. deyoloping m
dividuatized educational pragrams,

sy gelermining oplimal glacnments.
tm haichicapped pubiis (p 4;

The g5t goes on 1O siale

THose . actions have had lwo ma
ot nmﬂa“!* Wit 500! syslems fiest,
they hau:‘ texd 16 the delintion o fiew
dutias the stall is expected to per:
iorn, without sny appreciabie
dirminution’ of  geevious espon
sibilifies; ant . ., they have creatod
the recessily for statt to make dil
ficull chowes Deiwoen rw ang
exsting duties in the aliosaten of ©
the tieng and altention (p &)

O! pringry cangern « e gxlent 10
whigh tie mtent oldbe At is hamng mat

mﬂtz»mmwntr " I e e

Major impacts on schaal systems: The stalf is expected
to perform new duties without appreciable diminution of

previotis respanszb:mxes.

M e

vs O nea SPedal ULEBhon tgachers n
e oes? two years whilg colleges and
ytts 25 Lieg gre cyttenly prdniuting Oftly
14 W0 sych teachsn, each year This hing
uny o Cenp e Ay Raerg thapy applie 3
bowy pathicutatly (o euea Disttgle

4 ngmien of gunrrusiidglwe Mecha
st atb the ledorat slate ang loeal
B els Rave Dacn pul it Place ang fehowd ©
At the Tedoat level s By inclugeg e
development ol the reGuantons ang o
nwmlgung svalerntt A grea! ded! of acha
- 1e @t the tederat devel 0as nvolved n
leraguniey agieerits gl umberslo )
mgs petween BEM and olher federal
buMagiy Sece agencas, both within and
ontsde the U S Ottce ot Educaton

Simulatly  states  have* geveloged
Ton 'onng Syslems ang have hegun the
SN Lgency  agrerinent  proeess  Many
gl Bave had o conlront 1he tagat e
0 roinend gf menstenng sciucahonal gio

3]

R ) < < cae

The suligveniont of tegustatve inlent
v Yergquently  very didlisull o enpio
mentess wha ofles dexnlep prodgrams thal
attend 10 ihe Igltar of tha 1aw rather than
q5 ap e of PRREASe TR tudy 10 50
tecanse laws by et vary nalue am
pregiee gan eflon arg interpielixd by wn
PIOMARIes 10 1eQuite 8 Sperific respnngs
Thig shustconung MsStoicatly tas Causoey
o COutS 10 ilEvene Jid Rpose o
spacilic any exaching standands ot prac
tdionrs Yhough PL 94142 15 indved vely
{HECIRe 10 1S feGUITementSsS and 1t vBnous
spmcshicalions of  proceduivs.  meany
edutators have realizes thal thone s 4
greal deat of freedom ang Hemdbality
withun the lan and have desglogad ang
valive 1espoensas based on sound eduds
wonal poncipies

~

Conudenng tha! the Lae ha, tewa
o effect for sl Iwn yoars  pany 0
heators aee that ltermandouy  prspres.

81

. chikdten ate 1eponted as receiving service

has been achawist tegarhng bt thy
“spint” and the “ietter’ of the jlaw.
As previously mentioned, more

‘han piior 10 the iegislation, and the
rumber has indead increased each year 2
Federal anproptiations for  sssisting o
states agd iocal education agencies in d
this implamentation of the law have i ~:
creased from $315 mulfion in sehoot year  *
72178 10 $562 million for fiscal vear BOBY. .
Simitarty, most statcs hava graatly ee:
panded spediol aducation expendituras. =
“or exampie, in Massachusells the cost &
of speciai edfucation incrgased frém $104

* rillion in sehaol yea: 7374 16 §27&4 million ¢

1y schoo! yaar 7778 -an increase of
155%. The siate share (reimbussements =
to locals] increased by over $100 midlion
over this same pernod. These figutes were
8150 reptosentative of the funding enphm -3
5100 in gix othet states.
- increases in the number ¢! children
sepvad and dollars algne 60 no! tell the ¢
while stoty. Othgr issues remain and will,
continue 10 requite indepth obsenvation & .
1epont of 8 longitudingl study of theimple.
mentation of PL 94.142 {1979) condutted

by SR {1978) identhad tout basiz valuey
thal togaihes detine the “spint of the faw.”

Those arc '

indveduzal atten’ion 1o gach bBends-
cauped &

Avitahee OF arignaous olassihea:
non

farental nwolvement

Mulual expagee

Yy t@rsut e 61 1 5 flate

ife gedds? 10 Usidimnng the two M3aise
OLIStons = what 15 Mos! AR
ate far a gven chils ang which en.
VUGHTERT 1§ o] 1eSInclvg - Thess
four values must be teaized Thedaw
gresumes that what g ‘sppropnate’
cannot e gotesmungd withoy! troal
g the chld nvidually, mvolving
higher patanls, avoiding enoNeous
classification, ang consiigung
mutual exposute The second dodn
sion i3 8 hatancng 4ch in which ihe
“mannstearning” goal of the law i
reconciles with e chilg’'e bost o
tares! as av MGwWiIgua!l (5 44)

Wha! 15 an a0 abhiaie educahon g
& CGeCIBne Mmade 3t the gt agency iov
which congulgry the chulg iMgr enviegn
el valyaton dala. and the amount of

:\)ECG'G‘QEQ 1Ry
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fime the ohilg will spamd wilh panhamd.
CappEU oGy, Seveia! 1aciok, Howeve:,
may infiuence this dacision. For exampio,
it Serwces needed by the ehild are nol cut:
renily gvadadle. the schoo! disinci may
tail 12 recomynEnd Ihe SEViCes as e
quited by PL 94-142 A

A teport fiom (he lnspecior Generol
of the U.S. Oflice ol Education {1979 inds
cales thal therg are a signilicant number
of handicapped  chilieen  eligibfe  for
spocial educalion services who are not in
a program The 16 to 24.yeatold piails:
Lion~a largely unsenvix! by special educh

ton progiams (5 3 Thioetduans of the

ingreituals 1espaniting to the sutvey aisd
indicated thal there were unideatitied
natthocapped clulgren i reguiat class.
HER 1

Such fuadings cleatly Shaw the nend
16 towiew wEnldication and «SCeening
systome Though “cluig Bidd” systems are

77 i place Gliea they are no! systematd

ang work MOMe as @ campaign {once @
seqr pushy than an crganized, opgging
nart of the inschoat !mz:&aﬂd tefer 16
Cehy

Diggnoshe  plachices ~osy witidly
wJlhit 3rg among siales and caniead 19
uager of ovendentdicalion of chilgien’
WSOE 1979 p J) Often all ehitdien gie
Qe g same batlosy of tests whieh can
Lo bm@ ¢onsyning ang cause backiogs
fn Mman, Cases, 1ack of trainey parsanngt
presents oyvals Boiming problems

Guishons BIS0 remain egatding itw:
ol of patents 16 INe educalony! plan
ARG PIECESS wCh Mas i baen cinarly
Jotend Atad has Depn intesieiag vangus
dy By LEA educalory Even lhough it 8
viiar that migle Ratens ade paruCipatng
1 16P meehings (SH1, IR ey a0 3s
treguently HNGIved 0 1he Gaision mah
mg in fact SR {1378 foung thi “con
sigarglle  prepincemant planning O
cededt o tomat HEP togling” Fro
guentiy what s atlempted s parantal
Ty aff © 18 % atvo adscatad (hal egulat
education teaches oo il tee! gl they
are guahiteed 1€ pamcipate in the meating
Dazpite the emphans on §oup 1Inighe
ment. pEyenalogisls and Himinisiraions
teingd 10 Gomnate actudl placenwnt ang
pOGLam gessiong :

A vty 1831 g 015 10 Degin (0 ok
Arang mote Clotely Whw Goatsfobi bves

»

EOUCATIGN Ak T e D

ERIC ‘

IToxt Provided by ERI

icularty for those chikiien send by more

Assessments are . .. being conducted in ., halls, noisy
. fO0mS, . . . Showers, and Coai bins.

o

- &g pIOgIamsS ang Sanvices prIwided 1o in

gividual children and the neds af sach
child as ingicaled ty the evaluation.
Coupled with 1his 8 iBe noed 10 LO0F
dinate the individual's proglam, par

than one seivice prOvide: duting the day
The Twnkey frepont (1975) ollesg an
ot3orvalion:  * -
Dapting the first yoat of smplementa
fis (Y9778, Mol changes were
< aniociatod wilh the IES process; few
wilh feast restaclive environment
(LRE) While IEP relatad elleais cos
fintucd  duting 1he
yar, 3 larget numbe: of issues wiie
ditectiy related 10 due peasess and
LAE prcnisians. .

The implemaental:on of L 34 142 has
been and will conlinue 10 e BN eviiving
process Boginmng i 19756 with the pas
sage of ihe Agt and i indial gevelop
et O MINIREMAl andd adtunshalieg
Svﬁwfﬁs\ toe ep! iy reguiremonly,
thrgugh the “groway pans ¢ he
develuiment of inglpctional sysiems,
mush BIogIESy has bien made

Looking Ahead ‘
o Bt HIANCe towaid 1he fulue mEgales

(i pigtabilidy Inat e Conceing of 110

165800 will 1niyde §N IRCICasig Congein
for quaniy of serices As regutive adutad

LSO aSsuiniah oft INTeImng 19l o ihg T

respansitnily tor ang gelvary of spesi
eification semcas, IRG Iochuwing rends
can PP pfodhelxg
8 More emphass wiil be places an
the @ifisaten of th hanicappad
wpoe anyd insaevicn lraanng o
graras of regular  edutation
teactig and a&inm‘:‘mmas *

& LEA supsrisies of fgactsl aducs -

hon will asiumed INMEY CoaYiygs
sgnilonng funthions &5 ihe
< tespongiiilily ot oV ety OF
so0Cial L RNON FaN Lo MOves
towatd the Lulging s
& Admimngleators, vé-;amav eduLalion
1ea furs SupLUTT st g

&2

the WIBTS schogt -

R SV P RPN SU PRV S P I ST

parils witl Wime moie in
violved with 3pRCR! e wglion poe-
sonhe! In prannng soegaiedues:
Hon senites and i esiatishing
siandards for 1S S67%iCes.

« % Monitoding Systams whith cur-
renily chexk 1he gestense gleor
win plachces will move fowaid
chack:ag thy qualily of sevises
picn iR, (R, Biom Yig URe &
parent ggnatuie G gach IEPT o
Can the obptlacs and ha

© pASeTREAT UELISON b SURpaets
by evaluaticny andg other Jat?”
& VTo «Ha! axlenl wmp puants

CT o mvdved in the eslatEshment of
OOHCHVES 8 it 19 GRIBTRIn.
~Ho4 of thg placement gegs'en?” -

8 Stondants will bo divaicpd 1o+
all elemaniy of e dgelvey
yslem GGt whah e ultenl
SIICHE 8% woll T mbaguied A
SHERANTIBG MGG I WG (HOLLSS
will bocoms 162 B35S for plas
aing o NpiONG SORICEYS

Tig {oliowing Blantag ang hnthnyg
absHASIEY MM 1he toce BF One BITeE!
of g Natinngl Asseciabtah ol Sk
Dips1as af Spdoiat Bgueatian full ERice
plannig peecis Mustales tha s of
planning aciwids Gusgrod 10 HRPIOWT
Qudily &l SuRiCes

Stanttad
ABELEINERS wdt DR CORGUSING o
SEILOmE whoh alltGe. 1he Mgestiym
peclormangg Of @ pors s Theng
BESEH I

Firatirng

Thee saitings & wiieh gninse®ents
are tesng ocsdduiting Gue gaeinviegd
by the bullging pangipal Yt o
UGS often @ 03 epifugeD 10 1o
maesuan perioansneg ¢f the pot
aon Doty aGueRzag and  ofan
chatlengidd e @bttty o any
aulyn  ASSEDEmenis “Big cutiontly
puing conduthid e phaoipals o
ficag. Dalts ARy 1omsy a f) Tsi iy

By AT ICE, Swawn  aral OO
Infis
9
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Trun Unguiig, W o Solng whee
S5505%0000  SGivigey  are  pfoesied
Buough @ coyeialive 1 MT e etlush
13 AGENEES, May e shocking bl may
he fepreseniative Of 162 quatily coneatng
ot the futuie I rehalti'c evaluative inlce-
Aalids 15 0 BaSs 08 SGund indwikiess
esiutatianal planmag. mote atlenting may
fosd 0 te CHechd toward the sothings o
wEER thab InToraaiion s Ollawed Steate
£:43 witl N@e @ 16 Il daveionnd 16 13ise he
vpiianLe of gedd assessment data in

s higrarchy &' values of thesa respon.
Sl 102 A @spscls Of the sprace
4 1978 nmational confgienze ea

‘CQurgnyions ol the Fulure amd he

Cramemge of Change™ yiehiad @ numbasy
Ut praichund whith educaios shouid
e'§ MREE 16 GlNMnG tuluTe pIggiams e
fotiowng 15 & bist of predictions anlicr
gate:d 10 Gocur y VIR, whuch coulo haew
Py AR ghians  doe Hhe , fulute of
ht*ﬂ." vt QUUEGIIN

v
¢

® Greater use o gdividaaily
§ recreplng el hnnal Systems
4t groupeg  chitdign grour
COrHnnt gL Sathial ng-Ris,

& rIeANMT 4h AIENSSE OF 1hP (1%
I A Wi Leyend th
CIASatce M few rElaagl ey gy
VA0S vﬂc;m‘mg the uhes of !h;té
£ afu'sc‘i;m?ci pors an: thimn
Lelvgs  paients cofmunc,
fa0uCHE a0y othe sdnrgl ser
e BEETKIES .

& Stalc mangates 1o cotent g
e pupill data oy gt
Lanke o e L EAs, SE£S a0y
ey Sialurny will  discreel g
A 13 Th TN FURTLT Fath o TEY PIATAIR FRURF: SR Y
Loy mv2enborg, ard govrgn
m,;mng

8 [hoerapmae - 3 modot cantye 1
oty Beaiing eeslustvg 3rg
el ghinfigl senvir gy f0 Girenoss
marBCARIFYl e NOol Chililien
acth qeustogi eMmpRg o o Dl th
1P fee g i

A 8 a7 iess cuthCulutt e g
by oatsg abien Ctndddran
T Ui deverenanligl age o 2
g toughoy! e o

3ot vy b Y P At gl anthons
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Prediction. A “seamliess”™ curriculum for all leatners -
- beginning whon childfen reach the develapmentai age.

of 2 : e

.

@ Human  engineering .advances

ranging from sgienliic. Cunosty
10 pdlonged life and gonglic ao
vanCes vihich witl muxfity and pre:
vent nandicaps. Bolh will cati fos
fivw Setvice colivery modes fof
g changing populalon of handi
capped childen ang ybuth,

VB AR INCIease in the fumber and

type of disabled persons due to
iy efidenacs, Increased ndus
nghzationipban2abon {resulling
N AEURDSIS, altahohism, diug
abuse, psycbological disorders,
80¢ anyronmontal diseases), ang
malnGinkion i devdioping na
g,

-
[

& Huvemand awdy feormn matenal
vJUEY 180 & SUTipler Gned MO iR
wargly nen iestyle caling o
leatt gy Yy hatahcapied pwste
PO s € 58 of ieisate b angg
frepLiabgn Q¢ lguielypr o2
cupating

F‘or e Pgrents

& Fouimalion ol coahlhoun groups
copssting of pateat gdvindates
ang slale agancikes other than
SEAs o gemand services, in
3504 powies and intiuence, ang
COoPparalivg gegimicn Mmuking n
S{TA" Rducohen grograms

B InCtrasifig aemands o bung
vocalional rahabdtabion ang
specal suC 310N SeviLes unh
onw  adaumsliglive uimirella 10
assure coordingle hifelong
pes expeieilerel

& Paectgomingied sohe o sde’
Managemen! bomags with con
. SKlptalie ofating. aulhonty

8 Tt groadh of vauchor plant. ang
the re-wmptgence ot prvate ard
IS NSONT 8L RG0S
Teachers 3ngd Admunsirgiors
® e tiace dfeetan: D

-

Y

“teachers’ oiganizations and ¢
uman& 10 styrulate pupniteacher -
134105 i W 1eGuiaT classioom in -

which randicapped students ate -
“mainsteeamed.” and 1o plovide . -
paid lime for conferencing and
IEP devsioprment,

® Provisions (o specialized training
ol sogular eduration teachdrs .
prior 1o placement of handi
cappad stuGents within the clase.
fgom end mandsted proparatory
segmentgtor dealing wih handi.
cappedt stydants in feacher Kain:
ing pragrams, L

=

;,;r

i,
La ‘f:«'; 4

»

EREX

»8 Uf«ut:m ot px oceuures fot ihe
negoliation o admission, reten: *
tion critend, and standanis 1o¢
handicapped siutents into oF o1t
of the fegular classroom:

Y R

& Agmunchialer  demanns 107 a8
guaranteeg  admimstralng stall
pes sat faagnoet of shalents

.9

Government

8 RHedehnagon Lo tegisigtuies of
D8SC proqrams ang senvics levels
which states will support ,__-———‘

8 A less prescnptive fegeral (o'e i
imptomenting 94 142 ottset by an

W IQase i the (olg Of slalos,,

@ Eupanded role Ly ntenmediate

T AN tegtonal sefv ces umrts, par.

Lculatly on ugh <Ot gel.very pit»
gtams

& A ngwly Createss Departinent of
Educaton combimng vocalonal
retatiitation and speval eduta
HoFt MENies in ar oiicet 10 (1) (N0
mote Wisiong mograming e 1he
Rari:Lan0ed. 121 eRcoutane Intes
agency cooperalive agreements,
argY (3) Gour prachcal suppont toe
tho RAntheappey trough the use
ol Yungsy, l;cun ¢;lhe~r HETL MRAS,

B bRt hiy ab upgestt IGEGD 81
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g cunent leve! because of (1)
insuthcient numbers in chig-hing
data. (2} the trend toward hiscal
frugality, (3} the call tor more

accourtatwhtly, cost etfec
uveness and ncreased potor-

mance, and (4 the increased
compehiion for funds with ofhor
sogial  sevice  agences and
educational programs such as T
tie 1 ang ibngual ciucation

ageocacy groups, teacher umons, and

other agonces, panicularly in such areas
as due process ang tunding Special
educators will have the task of promoting
the actwe participation of handicapped
people and their familes in education
decision making and Ancouraging an en:
vironment of mutu nnovahion, ang
creatwity among ail gwups. concerned
Then, the tull realizahion of the spint of PL
94 142 will have bixen achiovi¢

ETUNN

simpler and

fvediction: A movement away from material values to a
more inwardiy rich lifestyle.

« e, . -

Facing the Challenge
of Change

The chahenge Of those changes 15 awe
some 1116 a shatfenge thal educators will
cheose to tace o1 ignote Decuhing to ac
cepl vhange as J taet of hie ang bong
propated 10 manipulate, contrel, ang use
change to meel tiie ngegs of the hand
cappeg will call tor newYoies skdls and
functions i SEAs ang for all special
aucators

As allons  ncrease 10 IMpIove
aducationgl opportyrulive. (01 the handi
capped SEAas att need 1o develyr a
much hugher dolses of sophishication in
ety o planminyg ang elleching change
Eaur ahus will have 10 see themsaives as
chanye agents and create the mecha
mems whic i vale allow {0t the processes
S pdanming and change to tunchion Thin
et need foo understamd the natute of

charge whal changes ate bkely 10 1ake |

i e when they cdan b eapecled to X
cw atvd what the prebadie CNNLeQuences
might e Tu work ettectively wilh thuse
pobable conseyuent ¢ iiucators wilt
o) 10 develop the Busingss, manage
el ang inletpetsonal skitis as thoy
soan M (o1 creghve gitefnalives and work
wih a vanely ¥ concemaed Qroups in
achwveng those ofectives

Ay leachers patgnls adunet profas
SIONAS  and Impsiglons DRLOME MOe
vOved o The Qe 1Son Making DroCesses
SEAY and specal educalons wiil have 10
doeely  thee  neanotabinn Ghitle a0y
KIRANTA2E !mbc]‘,]hl‘q'; tolas ,3mﬂng ;,‘-atema.
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SAREER EDUCATION FOR
PRIMARY STUDENTS

James F. Baker

Career education s all o educaton —
systemalically coordinating all school,
family, and community components
together 10 .laciitale each individual’s
potential for economic, social, and per-
sonali fultiliment. (Brohin, 1974, p. 5)

Career education under the above delim.
tion means preparation for all aspects of
sutcessiul community hving, tncluding
working. The Career Alternalives for
Handicapped Children Praject, a Yitle IV
C project, was designed to develop career
education for studenls served by the
Special Schoot District of St Lows Coun
ly, Missoun The stalf provided needs
assessment, inservice, program Agvelop-
ment, and career education matenals
development.

in the three years of the project.
1976-1979, teachers of both handicapped
and nonhandicapped stugents raised
numerous issues dunng inservice pro-
grams or when project stall wsited

* vanous schools, both special and regular

The concerns raic g vaned ont, shghtly
from special schoot to regular schodt set
unygs The tollowing 1ssues represent
some of the concerns of primary teachers
when approached with the - suggestion’
that career education shoyld be an in.
tegral part of their curnculum

Q. Why should cerres sducation be
my concem? They do job training
and career education st the high
school.

A “Womb 1o tomb twinkle to
wrinkle  (Moy!. Note 1) This was
the answer qivent by Or Kennoth
Hoyt, Duector ol the U S Ottice of
Carmnar Education Fron birth, a
child olrserdes the anvironingnt,
attiluios and valugs cancarming
wOth, play. and coopesaton are
tormylated

Entry 10 SCho0t vastly ox
pangs the chad s hoazons Esend
Aot direcied iy the tgac hie Career
educalran s 1akng place At the

1
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‘ Reasonable Accommodation Under Section 504

SoUtheastern Community College v Davis

By Kent Hull

Lawyers and journalists often use the term

. "landmiark decision’’ in cases decided by the

Supreme Ccurt. in one sense, few cases can fairly

‘be called langmarks. Sometimes a case does affect

the daily lives of millions of people, such as the
decision in Brown v, Board of Education outlawing
segregated public schools. Or a case may affect
fundamental rights essentiai to our liberties, such as
the decision in Gideon v.-Wainwright requiring court-
appointed lawyers for indigent persons charged w '
cettain crimes. These cases are indeed landmarks,
because they change the structure and operation of
our legal system, ' '
But, in another sense, every cass in which the
Court, hears arguments and makes decisions on the
merts 1s a landmark. Of the 4.C00 cases filed
annuaily with the Supreme Court, tewer than 200 are
granted & full tiear ) on the merits. Many of the
cases hiled in the .- 'eme Co.rt carr be disposed of
without @ heaning. and riiany others do not merit full

rev-ew In some Gases, the Court, for any number of

.3

reasong, can decline 1o rule on the mierits of the
case.

Gven the court's power 1o select cases. those
reiztive few 1t accects are unique. Generally, thay
involve dispLt=s over pasic nghts and issues in our
S0CIQty. Of Gueshons upon which other courts have
reacheu contlicting results. of new questions which
the Court tewis it snculd adaress so that authoritativ2
arswers can be provided

Tnere 15 hittle doubl that Southeastern
Communy College v Daws 1§ 3 landmark.decision
tor handicacped people Bul there 15 considerable .
queshion abou! the diuechon in which the landmark .
points Tne geciston s imponiant 1or at lealt three
astinct reasans First, most narrowly, on the facis of
the case it 1s an important holgng on the rights of
handicapoed pegcple n hugner education, particularly
i profess.onal schooting Sccond, 11)1s sigificant as
aningcatnt of the progress in gubhc alfass of the
nandcapped nghts movement 5o far Third, it is
impatiant tor the messaga ot carnes about how
nangdicaped nghis €ases may be treated Ly lowet
coutls becouse not only cdous the Suptene Courl
tute on the techmcatl puints of o case. bul 1 3ise
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sends signals to other courts: These messages may
affect many other cases far removed from the drama

of Ms. Davis and the nursing s¢hool.

The Background of the Case

Understanding the Davis decision reguires an
examination of the facts. Unfortunately, from the
three court opinions and the statement of facts in
Ms. Davis's brief to the Supreme Court, this basic
information is not altcgether clear.

it is established that she had a severe hearing

‘impairment, bul it is unclear how accurately her

hearing loss had been measured and to what ¢xtent
it could have been ameliorated by an improved
hsaring aid. It is also established that she had
worked for some years as a licensed practical nurse
and that an administrator from the hospital where
she previously worked was quite willing to have her
employed again as a registered nuise. The Supreme
Court suggested, however, that her werk exparience
as a practical nurse was somewhat limited and that
there was not necessarily a correlation belween that
experience and her canacily to work as a ragistered
nurse,

it is also established that she completsd the one
year associate rursing degree program successhully

(the coursa prior to entering clinical training) and her

statement of {acts in ner prief indicates there was no
question about her academic compatence Neverthe-
less the appeliate court (which held in her favor)
directed that her applicalicn should be considared 0
hght of her academic record and expressed some
uncertainty abou! the strength of that record (which it
acknnwlednad to he above average) in tight of the
strong competiion for places in nutsing school.

it does seem clear that the coliege reiused o
admit her because schoot ofticials beheved that her
phygical handicap preventea het from mueting the
cutnicular requitements antt wouid present Jdhicuities
in hor gvantual heensing as a registered nuise To
some extent the coliege’s action was Niuenced by
an apparenthvainlormal opinon of the esaculive
guector of the North Carohna nurses Feensing
authonty recommending that she not be wimlled 10
Ine tursiny oGLamm 1o salety reasan: a3 fuithet
Sug@siing thal she would Lave AL ity 10 secuning
bt ticen ;e
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Finally, it is clear that the college's actions, as
well as the lower court decision, took place before
the Department of Health, Education, and Welfare
(HEW) promulgated its Section 504 regulations, Thus,
the lower court did not ‘consider such questions as
- {easibility of-making accommedations for her
handicap in the college's program, aithough it
appears that college officials, in assessing her initial
application had considered whether somé modifc-
cation might be' made. !

In addition to this information about the case,
there are a numter of facts, arguably quite usefui to
the Supreme Court in resolving this case, that are
missing from the record. We do not know, for
example, very much about the specific capabilities
and achievements of Ms. Davis hersell. Second, we
do not.know very much about the specific
accommodations that might be required to enable

to implement SecﬂﬁM parts of which apply ' ff
directly to postseconddl¥ institutions like the one 4
Ms. Davis had sued. : e
Circuit Court Supported Davis

When the case reached the United States Court
of Appeals for the Fourth Circuit, that cour! saw the
HEW Section 504 regulations as a dominant factor in
resolving the case. The appellate court ordeted the
college 1o take two actions. ' o

AL

First, it was to reconsider the plaintiff's %
application for admission to the nursing program _ g
without regard to her hearing dlSi\lllly . &

The college may congider such omer relgvant sybjective ang
objective factors as it deems appropriate. conscnant of

course with 8 fair and essentially uniform app'icat:on of o
those same subjective ang objective factors utn.zed in the - o

her to participate in nurses’ training. Third, we do not CO"WG"""):" of other canddates for enoliment in the f
n much | from the 1 m in nursing prdgram. For instance, past academic performance o
:‘h :‘::'\a,le?; r:‘cwrfiac'h esait/hract’ thte g eg:g Czdft would undoubledly be a highly televant factor governing ?
urt, Whicn is 3 up u admissibility 10 the nursing program. b
looked to primarily for a statement of the facts) about ' !
the achievements of other hearing-impaired In this respect, the appellate court viewed the
——
The appellate court was willing to recognize that, even though Ms. Davis could not per- :
form every task that a nurse might ordinarily be expected to do, she could do enough -
to make a usefm career in the protfession. , ,
p v
D T T ]
’ ‘ ' : °
nurses-—how they accomphished their training and district court's interpretation of the term "otherwise ’

how they carry out their responsibiities. To the
extent that these matters were not anpropriately
betore the Courl. we may regara the Supreme Court
wling in Dawis as uninformed and, indeed, misgquided.
That view, however, does not change the legal
im;:act of the decision, at least immediaiely.

The federal districl court, which hrst heard the
case, ruled in favor of the coliege, essentially on the
ground thal Ms Dawvis was not “'otherwise quanfied™”
as requited by §2¢ction 504 to participate o nuises’
training Subsequent 1o s ruhng, twWo events
occunted First, altorneys from the National Center
for Law and the Deat entered the ¢ase as counsel
for Ms Davis Second. HEW promuigaied regulatons

qualitied’ as erroneous. The focus of the inguiry ¢n
this issue, under the appeliate court’s rationale, was
not 10 be primanly upo:a her hancicap but upan
acadenuc ang techmical quallications periaining 10
the nursing program In this part of the opirnon the
appeliate coutt seems 10 view ils task simply as
enforcing the HEW requlations pertaimng 10 -
quatiicationg imposed in ligher education programs
These requlalions do not require that a cotlege
disregard an apphcant's physical disalahity . but
rather, they provida that & handicap can be only one
factor 10 be conswdeted in those programs where
physical standards and cntena are legihmately
mposed .
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Secondly, the appellate court ordered that the
lower court consider the possibility. of requiring the
‘college to make accommodations t6°enable the
plaintiff to participate in the“curriculum. it is
suggested that close attention be given to that part
of HEW's Segtion 504 regulations which requires -
recipients to make modifications to academic
requirements as are necessary to ensure that the
requirements do not discriminate or have the effect
of discriminating, on the basis of handicap, against a
qualitied handicapped applicant or student.

Underlying the appeliate court holding was a
view about the nursing profession that one does not
find in either the district court opinion or the
Supreme Court decision. This was that the profession
allows different career objectives. Not all nurses do
the same things, nor are all nurses qualmed to do
everything. They specialize.

The appeliate court.was willing to recognize
that. even though Ms. Ravis could not perform every
task that a nurse might ordinarily be expect'ed to do, -
she could do enough to make a useful career in the
profession. This flexibility, rejecting stereotyped
notions about nursing, indicates that the appellate
court was quite concerned about getting to the
question of what nurses really do. 1t was unwilling to
accept. at face value, the assertions of coliege
administrators or of the profession itseif that nurses
must meet broad requirgments, particularly when
those standards do not reflec: the actual wetk of
nurses

At the same time, it is important to note that the
appellate court did not order the college to admit Ms.
Dawvis 10 its nursing program. It simply direcled that
the college reevaluate her application in accordante
with the court's opinion and that the district court
consider the queshon of what accommodations could
be made tor her. At the time of the fourth circuit
ruling, handicapped people and their advocalas
viewed 1} as a clear victoty, particularly because it
represented achive judicial @ varcoment of the HEW's
Section 504 regulations, and because the court was
unwilihg to accept stereotyped notions about either
hangicapped people or the real obligations of nurses.

No doubt the ruling was significant, but in
. retrospect one 1s struck by the very imited natuse of
the appeltate court holding Thig 1§ one reason why
the Supreme Coutt revarsal of the appeliate court
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- discretion in deciding what cases to hear. However,

. the limited holding of the fourth circuit (which did

" not specify what issues it considers important in the

evoked such a sharp reaction from the
handicapped community. ‘

The Supreme Court Decislon

After-the appellate court issued its ruling, the - i
coliege appealed to the United States Supreme
Court. The Court, as noted earlier, has great

if only four justices indicate that they want to heat a
case on the merits, the Court will accept the case for -
review. , :
When the Court did issué a "‘writ for certiorari,”
the technical term Yor the order indicating that the . i
Court will hear the case, attorneys {or handicapped - \

people were immediately concerned. First, in light of .

sRiin

n*

little more than enforce HEW's Section 504
regulations), it was difficujt to understand why the
Court thought that.this particular case merited
review. In issuing its order, the Court usually does

case. Uncertain why the Court was concernzd about
the case, attorneys were unsure how (o prepare the
case.. .

~ The second reason that advocates were
concerned was that, by now, it was clear that the
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_ trial court record should have beeri much more

detailed and complete to suppo:t the kind of review
which would be taking place. It is essential to have
the significant facts in the trial court record, because
that is what appellate courts and the Gupreme Court
look to in determining the factual background of the
case. They generally do not permit additional factual
evidence to come in at the appellate stage. A party
pefore the Supreme Court is very much limited by
the record made below. As noted earlier, there were

" a number of important issues and facts which were

not. al least in retrospect, adequately developed in
the tnial court.

when the Supreme Cour! heard the oral
arguments, Ms. Davis was again represented by
atiorneys for the National Center for Law and the
Deal. The coflege was repiesented by Eugene
Gressman, a respected Supreme Court advocale andﬁ
co-author of & welkknown treatise on Supreme Courd -
practice Some observers of the oral argument,
hstening 10 queshions trorn the justices, were
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pessimistic about the butcome. partially becausé
some questions seemed to reflect stereotyped

.notions about handicapped people and their ablmues. _

The holding of the Court, without the subtiéties,
ambiguities, and uncertainties of the language of the
opinion, is basically' stated in these words:

_Inthis case .. . it is clear that Southeastern's unwillingness
to make major adjustments in its nursing program does not
constitute [illegal] ciscrimination . . . [W)e hold that there is
no violation of §504 when Southeastern concluged that {She]
did not qualify tor admission 10 its projram. Nothing in the

v language or history of §504 rellecis any intention to limit the .

freedom of an educational institution 0 require reasonable
physical qualifications for admsssion to a ctinical training’
program. Nor has there been any showing in this case that
any action short of a substantial change in Southeastern's
pr&ram would render unreasonable the qualitications it
imposed :

Thus, the college did not have to reevaluate Ms.
Davis along the lines established by the court of
appeals, and the district court did not have to inquire
into-accommodations for her. The college’s exclusion

_.of Ms. Davis from its nursing program was upheid.

What Doss It Mean?

Justice Brandeis once observed that in most
cases it isi more important that the legal principles
involved be announced clearly and with certainty
than that the case be decided rorrectly By that he
did not mean that justice was ummporlant Rather,
he meant that it is the responsibility of courts,
reme Court as our highest

tribunal, to enunciate printiples dnd guidelines so
thay its decision may indicate how Similar disputes
will be resolved in the witure.

Another great authority, the late Professor
Alexander M. Bickel of Yale Law School, de-
scribed one of the functions of the Supreme Court as

+that of conducting a national seminar about certgin
questions in our public life. He saw court ¢inions as
instructional tools by which officials and the public
ate educaied dbou! those important questions.

We may ask how ciear the decision was in the
Davis case and how adequately the important issues
raised under Section 504 have been resolved We
may also ask what kind of instruction the Court has
provided in the prohc discussion about national
policy toward hangicappcdppeople: The answer (0

\

these questions, | believe, is that the Court has
neither established clear guidelines for the
enforcement of Section 5§04 nor contributed to a
proper understanding of the situation ot handicapped

" people in our society.

In at least two significant aspects the decision
creates ambiguities about enforcement of Secton
504. First, while the Court approves of the physical
criteria used by the coiiege in this case, it aiso states
that such standards must be legitimate and nec-

. essary. it does not, however, suggest guidelines for
determining when the use of physical qualifications is .

permitted, nor does the opinion suggest what kinds
of programs may properly impose the standards.
Davis involved the somewhat unique problems.of a -
clinical nursing program; it ‘does not necessarily
follow that a college would be granted such .
extracrdinary discretion in, for example, a liberal arts

- program or a graduate program that is not sumnlar o

clinical training. .

Second, while the Court statgd that in this case
the college did not have to make accommodations to
enable Ms. Davis to participate, it did acknowledge
that, in some cases, the refusal to make

- accommodations would constitute discrimination

under §504. In the words of Justice Powell,*

[W)e do not suggest that the line between a lawlut refusal to
extend allirmative action [i e., 8ccommodations and
modilications] anc llegal discrirmination against
handicapped persons always il be clear. 1t 1S impessibie 1o
anvision situations where an insistance on continuing past
requirements and prachices might arditranly geprive
genuinely qualled héndicapped persons of the opporiunity
{o parteipate in a covereo program Technological aovances
€3an be expecled 10 enhance opporiunihes 1 rehabilitate the
handicapped or otherwise 10 Qually them lfor some uselul
employment Such advances aiso may enable attainmenti of
thase goals withou! imposing undue linanciai and
&gminisirative burgens upon a State Thus siluations may
arise where a refusal 10 modily an existing program might
become unreasonadie and disctiminalory ldennhicaton of -
those meanceg where a refusal (o ccecommodate’ ihe neds
of a gisabled person amounts 1o discraminglion aganst the
handicapped CO"llanS 10 be an unportant responsiity of
HEW

As he stated, the line between the refusal to
make accommotations and the obligabion 1o make
changes 15 not clear. The Court opnion recognizes
the principie, but offers itllo 10 guide colleges of

88
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handicapped people in determining what their
obligations and rights are. =~
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The Results of Ambiguities

One ironic effect of this ruling, and its ambiguity
-on these two major points, is that \he decision may
provoke even more litigation by handicapped people
against institutions of higher education. A number of
institutions were in the process of coming into |
compliance with HEW'’s Section 504 regulations,
- albeil slowly and with some reluctance, but
nevertheless were attempting ta comply with the
requirements of the. regu‘lahon Now there may be
resislance to the demands ‘of Handicapped people for
admission and modifications, at least partially
" becauce the postsecondary institutiorts are riot sure
of whal they are required to do.

- Moreover, there are other parts of the decnsion
that handicagped pedple find disconcerting. One’is
the suggestion (dictum, because it was not .

necessary for the Court to say this) jhat should HEW

attempt to enforce the Section 504 regulations too
vigorously with respect to the accormmodation in
higher education, such action might go beyond the.
scape of the authority Congress granted HEW.

The Court stated this despite the fact that
Congress has long been aware of HEW's Section 504
segulations, and in the process of considesing the
1978 amendments to the Rehabilitation Act,

commented in 8 committee report that it was aware \

of the regulations and understood them to Bxpress
the intent of Congress. Implicit in this statement by
the Court is a threal 10 vigourous enforcement by -
HEW, aitnough the upshct of the opinion is to
approve of ihe reguiations and of the role which
HEW must play in their enforcement.

Another dithculty is the implication that the
requirement for accommodations mighf possibly be
m;d((o congressional appropriations for such

nges. The op:nion dces not state this expiicilly,
and certainly it shoulct not be cited tor this
proposition. Bul il i1s clear thal the jusiic 26 were
- concerned about cost and the fact that the
regulations, in this case, might be interpreted to
require subsiantial modificatinns without there being
corresponding congresstona! funding available.

- To the exient that the enforcement oi HEW'S
Section 504 regulations is tied to liscal policies,
handicapped people have reason for concern. it must
be made ciear that many of the accommodalions do
not requize substantial expenditures, but simply
requite changes in old ways ol doing things But the
cwi ngints mandate of Section 504 requiring such
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changes must be implemented wnthout a prerequlsnte

-of congressional funding.

-

Related to this point-is another theme implicit in .
the opinion, which is that Congress could have done
a better job of specitying what it did and did not want
in the enforcement of Section 504, The Court  «
seemed to imply that if Congress had wantled the
modification that might have been required in this .
case, it could have passed a statute much more -
explicit.and detailed than the broadly worded

- Section 504,

Administrative agencies, handicapped people,
and their advogates, have long argued that the
nondlscriminatlon mandate of Section 504 implies an
obligation.to make accommodations and to. take .
other action so that handicappéd peogle can *~ .,
participate in society. The Court seems to question
that rationale. To the extent that this assessment of
the Court's' opinion is correct, handicapped people in
the future will have to insist that federal legislation be’
more explicit and detailed.

Conclusion

A final distressing aspect of the opinion is what
some handicapped people consider to be its
paternalistic tone. Justice Powell writes, ‘'One may
admire [her] desire and determination to overceme
her handicap, and there well may be various other
types of servige for which she tan qualify."” At ¢
another point he writes that technological advances
may eventually enhance the opportunity for
handicapped individuals to participate in ‘'some .
useful employment."

. . . _."‘

These words suggest that the justices still
regard the primary responsibility of public policy as
one of "'laking care’’ of handicapped people. One
may ask whether they truly undersland the nature of
the change that has occurred in the civil rights o!
handicapped individuals in this decade. Part of
sheck of the Davis ruling was that many of us
thought this level of awareness about handicapped

. pecple had been surpassed. if they“do not

understand, il is one of the primary assignments of
legal advocates to convey these new reahties to
them and to judges of lower courts. .

Kenl Huit 1s NCLH Dieaclor of | egu! Se1vCes
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The-Past and Future Imp'czc:t e
of Court Decisions - |

in Special Education

Recent court decislons have had a profound effect on
ledislation for special education, But the central issues <

. today have to do with finance and teacher training.

Will there be money to make the new laws and court

" rulings meaningful? Will we be able to prepare teachers

to act positively on the new rights of the handicapped?

Thc impact of court decisions on
special education has been and will
contiinue to be massive, Simply consider
five principles of special education law
that those decisions have estublished:

1. Zero  reject — no  handicapped
child may be excluded from a free
appropiiate public education, ,

2. Nondiscriminatory evaluation --
every handicapped child must be fairly
assessed so that he may Le properly

" placed and served in the public schools.

3. Appropriate  education - every
handicapped child must be given an
cducation thdt is meaningful to him,
taking his handicaps into account.

4, Lcost restrictive placement — a
handicapped child mdy not be segre-
sated inappropriately from his non-
handicapped schoolmates.

S. Procedural due process — each
handicapped child has the right to pro-

test 4 school’s decisions about his educa- .

tion. .

In “the foilowing discussion [ will
review briefly the decisions that have
established these principles, demnn-
strate how they have affected federusl
lepistation, and suggest some of the
future litigation the courts will face in
the advancement of each principle.

.

Zaro Reject

Cose lew: Relymg on the US. Su.

preme Court's demision i rown v..

Brard of Education that when a state
has undertaken to provide eublic vduca-
Lo ot must make cducation svalable to
all students on yual terms, representa-

M @LTHEEFORD TURNEULL N w
EMII profeswe of publn w gad poseen
el Iditete of tan sremenr, Unn oty nf
Neelh Corateng. ¢ Lepel ksl

v
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tives of handicapped children have as-

serted that they have been denied equal
protection when 1) some handicapped
childien have been excluded from
school while others have been inclypded
and 2) some handicapped children have
been excluded while all fonhandicapped
children have been-included. They have
claimed that the remedy in both situa:
tions is to include all handicapped chil-
dren in a system of public education.
Not surprisingly, the courts have
been highly responsive. In the frontier-
breaking cases, Pennsylvania Association
Jor Retarded Children v, Common-
wealth and Mills v. D.C. Board of
Education, federal district courts
Jrdered that the public schools of those
jurisdictions must furnish a free appro-
priste education to all handicapped chil-
dren. With only a few exceptions,!
federal and state covrts have continued
to order the public schools to follow the
principle of zero reject. .
That principle mearns more, however,
then siwply that handicapped children
have a right to be admitted to the
schoolhouse. One of its logical exten-
sions is that handicapped childien have
a right to an appropriate education, one
suited to their conditions and needs.?
Other logical extensions resuit in deci
siens that an spprepriate education con-
sists of timely and sufficivnt evaluations
of handicapped children, individual prQ
grams, and review of thove programs’
atigd i court arders that PLORFAINS Myl
be intended and bkGly to heanclit o
vhild? Sofl anotties extcnsiun of the
wrostejedi rule conws {rdm vases hold-
g that the cducation wven to hands
sapped children must be fice o themn,
unee educating s proaded  fiee 1o

uun'nmhc.n{;».l chaddien ® A o finat Mhe < retobepeng HI SIS TN
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right of handicapped children to be

“transported to appropriate public school

programs.® o
Claims have been made (but not yet

‘adjudicated) that tuition subsidies are

required for ‘private school or technical
institute education when appropriate
public programs are not available,’ and
issues have been raised (but also not yet
adjudicated) whether progiams for
handicapped children must be equal in
quality to those for nonhandicapped
children.®

Federal legislation: Roth PL.
94-142, the Education for All Handi-
capped Children Act, and Sectinn 504
of the Rehabilitation Act of 1973 assure
handicapped children that they inay not
be excluded from federally funded
school programs. Among other things,
these statutes 1) require schools to plan
to serve all handicapped children, adopt
policies that serve all handicapped chil-
dren, and conduct searches to locate olt
handicapped children; 2) apply not )
only to public schools but ulso to other
public agencies that provide education
to handicepped children (c.., mental

‘health, human resources, corvections,

and youth training agencics) and to
private schocls info whose prosrams
hundicapped children are placed Ly pub-
lic schools; 3) require schools to give
handicapped  childien an appropriste
educstion; 4) require schonks (o hire
landicapped pessons to help operate
federvlly funded proprams ol specual
education; §) place serponsilaity un a
ungle state agency for assunug thet alj
state and loval sgencies comply vatl,
these acts, and 6) forbiglhs lntectural
batniess 1 sehiool tahites

Loglang o the huture  Froditably,
widl mvalve
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1) claims of handicapped children to
have carly intesvention or compensatory
or extendud-school plograms; to partici-
pate in vocational educstion proprains
and extracurricular or other nonclass-
room activities; and to be granted access
to schuol health, counseling, and job-
and college-placement progruins; 2) the
effect on handicapped children of laws
requiring competency testing and pro-
hibiting a student from being graduated
unless he hias satisfied certain minimum
standurds; 3) claims of hundicapped
persons to hacrier-free facilities; 4) issues
surrounding the schools’ duties to fur-
nish handicapped children with special
equipment. translators, or other reluted
servicesy §) the extent to which handie
capped students in private schools must
be given a “genuine opportunity” to
participate in public school programs or

tu receive tuition or other assistance-

(e.B., loan of equipment) from public

" schools; and 6) ultimately, the extent

to which the ‘interests of handicapped
children to a free appropriate public
education require handicapped stu-
dents and “regular’ school progranis to
be inconvenienced or burdened so that
handicapped students® claims may be
satisfied -- a “‘competing equitics” issue.

Nondiscriminatory Evaiuation

Case luw: The Fifth and Fourteenth
Amendments are the bulwarks that safe-
guard children against certain types of
educational evaluations and resulting
classifications, These amendments pro-
vide that a person may not be denied
liberty or property except by due pro-
cess of law. Denying an uppropriate
vducation, it is argued, is tantamount to
denying a person an opportunity to

[4

acquire property. Thus, if children are

classified as handicapped when in fact
they are not, or if they are inaccurately
classified, they are.denied an oppor-
tunity to an upwe education.'© It
follows, it is afgued, that a due process
violation occurs when pupils are is-
classified, because invalid criteria have
been used to determine which “track”
they' will follow in school. Moreower,
when evaluation or test results are the
primary basis for assigning a dispropor-
tionate number of niinority students to
special education programs, there is a
risk of perpetuating or reestabljshing
dual systems of, education based on
race. Nor are these the only. criticisms af
evaluations.!? . > .

In responding to claims that children

have been unconstitutionally misclassi-
fied and segregated as a result of evalua-
tion procedures, courts have ordered an
almost wholesale change in school
psychology practices, They have ac-
cepted the argument that intelligence
tests bear 4 scant relationship to intelli-
gence if they. are administered in a
language that is not the child’s native
language or in a culture with which le is
unfamiliar. In one case & court ordered
that 1Q tests may no longer be used for
placement purposes.'? Other courts
have forbidden schools to use“tests that
do not properly account for the cultural
background of the children tested!?
and from placing minority students in
clusses for the educable mentally re-
tarded on the basis of tests that rely
primarily on intelligence testing il the
result of the placement is to create
racial imbalance in those classes. They
have ordered testing and retesting in the
children’s native language'* and place-
ment decisions that take into account
children’s sociveconomic backgrounds,
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social adaptation, and adaptive abili-
ties.'® And they have required schools.
to, justify their rcliance on tests that
cause disproportionate rucial imbalance
in special education classes.!

Federal legislation: Like the courts,
Cougress has taken into account the fact
that a school’s failure to detect a child's
handicaps or to assess him adequately
can result in his being denied an appro-
priate. education. Accordingly, it has
required 'that procedures for classifying

children be sclected and administered se -

as not to discriminate on the basis of

- race or"culture, that no single procedure

may be the sole criterion for placeinent
decisions, and that tests generally must
be adrministered in the child’s native
languq;;e or ‘method of communica-
tion.'? 3 .
* Regulations add requirements that
tests be validated for the specific pur-
pose for which they are uscd; be ad-
ministered by trained personnel in con-
formance with the producer's instruc-
tions; be designed to assess specific areas
of educational need (not just general
intelligence quotients); be administered
so 45 not to discriminate on account of
a child’s impaired sensory, manual, or
speaking skills; be adm!nistered by a
multidisciplinary evaluation team; and
take into account all areas related to the
chitd’s disability, including health,
viion, hearing, social and emotional
status, general intelligence, academic
performance, communicative status, and
motor  abilities, where appropriate.
Schools also must draw on information
from aptitude and achievement tests
and teacher recommendations and take
into account the child's social and cul-
tural background and adaptive be-
havior;'® document the sources of this
information and carefully consider it;'°
reevaluate a child every three years or
more often if conditions warrant;2® and
not count as handicapped (for purposes
of receiving money under P.L. 94.142)
more than 12% of all the children in a
district, of whom only one-sixth (or 2%)
may be counted as “specitic learning
disabilities” children.?! :
l.oaking to the future. Laws aimed at
eliminating bias in evaluaion and place-
ment procedures are particularly fertile
grounds for future litigation. Given the
relaive paucity of cevaluation  proce-
dures that are validated so as not to
discriminate against all the racial and
cultutal minorities  that comptise the
vation’s school distoicts and the almost
tolal absence of tests that have been
valnlated for the specitic purpose for
which they are used, it s sate Ly assume
that  the vty themsedves wil come
wundee aftach an courd and that collatersl
Baltle will b Foaught g how they gre
Lbenppasterd gnd inte reeted The
nutnuag of sote adaplive bt geposr featy
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. those tests, (oo, amcnable to challenge.
Jf the producer of a test represents that
it has been validated- for a specific
purpose and the validation 'later is
shown to be winting, attempts will be
made to hold the producer liable along
with any user ‘of the. test. Finally,
placement decisions that continue to
depend heavily on “soft” data (such as
teacher recommendations and assess-
ments that take into account cultural
- background and adaptive behavior)
seem likely to be challenged.

Appropriate Education

Case luw: I'he handicapped child’s
right to an appiopriate education led
the courts to hold that alternatives to
“regular’ education placement (place-
ment in special sclf-contained classes,
homebound instruction, instruction of
children who are residents of institu-
tions, and placement in private pro-
grams at public expense) must be fur-
nished to handicapped children.??

A new line of appropriatc education
cases is heralded by one alleging that
handicapped children are not given an
appropriate  educdtion where the
separate programs in which they are
enrolled experience a decrease in the
number of teachers and other staff and
where an exception to 'mandatory class
size rules is made.”” This case proceeds
on at lcast these theories: An appro-
,priate education depends on a minimum
staff-tostudent ratio, and handicapped
children are denied an appropriate edu-
cation when they, but not nonhandi-
capped children, suffer from decreased
staff and increased class size.

Another route for attacking in-
appropriate placement may be the so-
called education “malpr‘,actice" cases,
typificd by the decision of the lllinois
Court of Appeals that a local school
board could he sued where a student
with learning disabilities alieged that his
placernent in a regular education pro-
gram forced him to compete with stu-
dents who were not learning disabled, as
a result of which he sustained severe and
permanent emotional and psychic injury
requiring, hospitalization and treatment
for his injuries.?

Federal legistation: The principal
method under P.L, 94:142 for furnishe
ing an appropriate cducation to a handi-
capped child is the Individualized Edu-
cation Program (I1EP). The IEDP i a
statement  developed by a group of
persons, iviading the child’s parents
amd the chidd hmnselt when appropniate,
o dentify the child’s present levels of
educational  peiformance, shorte and
fonp-term ehjectives for lum, and the
spectal and tovulor educsitonad services
he 1y Lo e e when be shoubd gecede
thepy, and (g b
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P.L. 94-142 requited the IEP to state
the child’s need for specifjc educational

services, determined without regard to-

the availability of those services. The
final regulations do not require the need
for services to be determined “without
regard to [their]-availability.” The De-
partment of Health, Education, and
Welfare, acting through the Bureau for
the Educatioh and Training of Handi-
capped . Children, cautions, however,
that the omission of those key words
does not mean that a school must
provide only the available services. In-
stead, the department construes the IEP
‘requirement, the intent of P.L. 94-142
(a free appropriatec public education),
and the effect of Section 504 and its
regulations to mean that the school
must, provide each handicapped child
with all the services he needs, not just
available ones.?$ ‘-

The 1EP is not the only method for
determining what constitutes an appro-
pfiate education. A second looks to the
process for dealing with a handicapped
child. Is he provided with a free (public-
ly paid for) education? Has hc been
fairly evaluated? Is he in the restrictive
placement appropriate to him? Has he
been assured of due procuss safeguards?
Have his parents been given full oppor-
tunities to participate in decisions af-
fecting his education?

A third method is suggested by the
Section 504 regulatic.ny. They require a
schoo! to provide the child with- special
education and related aids and services
designed’ to meet hit. educational needs
as adequately as the needs of nonhandi-
capped children are met. This special
education must be based on the least
restrictive placement principle, it must
consist of preplacement evaluation and
nondiscriminatory testing, it must pro-

. tion J504 regulations makg it likcly that

-in self-contained or segregated special

projections of short-term goals and long-
term objectives; or 4) fail to furnish or
do not make good faith efforts to sccure

all the services necessary for the child to ' .

yeceive an appropriate education.
The equivalency standards under Sec-

litigdtion will center om placement of
handicapped children in special educa-
tion programs that are undersfaffed in «
comparison to regular education pro-
grams, instruction .by uncertified or
otherwise unqualified teachers, and the
absence of appropriate materials and
equipment (e.g., Braille books or hear-
ing aids). 'Y ' ’

Least Restrictive Placement

Case law: Just .as misclassification .
and denial of appropriate education -,
have resulted in a form of exclusion of
handicapped children from an educa-
tion, so toa did unnecessary placement .

education programs. I each of these
three circumstances handicapped chil-
dren were denied opportunity to receive
an education — they were functionally
excluded.

In PARC, LeBanks v. Spears, and
Maryland Association for Retarded Chil-
dren v. Maryland there was ample evi-
dence of Misclassification with resuliing
inappropriate  placement,, denial of
meaningful -educatipnal opportunities,
and general inadequacy of special educa-
tion programs (inadequate financing,
prograins, personnel, and facilities). To
overcome thesc deficits, one of the
more «ifektive remedies — effective be-
cduse it could.be implemented almost
immediately and was supported by :
sound educational research  and .
theory — was for a court to require that,

SRR S SRR

“Laws aimed at eliminating bias in evaluation and placenient

procedures are particularly fertile grounds for future litigation."”

vide for annual reevaluation of the
studeni'z special education placement,
and it must assure him of procedural
safeguards.

Looking forward: Although the regu-
lations under P.L. 94-142 make it clear
that no school employee is to be held
liatle for the child’s failure to achieve
the progress that his 1EP projects for
him, it 1 certain that liability will be at
issue if school personnel 1) fail to
furnish a handicapped child with an
[EP, do not require the 1FP to be
developed by the required proup of
persons, or make no rood €aith cftorts
to involve the chuld’s parents; 2) ex-
clude o handicapped chitd frony the TED
gonfeience when 18 could contnbute
the development ol as HER
1) witte TP that sssarc only smmmuam
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as a rule, whenever a handicapped stu-
dent is to be placed, ho is to be includ.d
in a regulan program in preference to 2
special progiarg and thet he is 1o be
educated in the regular school environ-,
ment rather than in the special school.s
The principle of “least restrictive place-
ment”” does not necessurily apply, how- /
ever, if .a state statute authonees i state
schoul superintendent to place childien
in private or out-of-state programs if
apptopriate public local programs do .
not exist.2® On the other hend, a
pending case challenges  geectives of
ploving socally m(ladju.\tcd and eneo-
tionslly disturbed chiddien wm prerrams
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Federad  legistation: Having  tound
that hindicapped children have been
inappropriately  educated, denied the
opportunity to be educated with. their
peers, and not given adequate services in
the school, Congress followed the
courts™ preference for least restrictive
placemient by requiring schools to devel-
op procedures to assure, that, to the
maximum extent appropriate, a handi- -
cappgd, child will be educated with
nonhandicapped children and will not
be removed from regular education pro-
grams and placed in speciai classes,
separate schools, or other separate
activities unless the nature or severity of
the child’s handicap is such that his
education in regular classes with the use
of supplementiry aids and services can-
not be achieved satisfactorily,

“Procedural due process — the ri
decisions — is a necessa
child’s] other cldims into effect.”

o
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cducation because of nonmuinstreain
placement.?? Both rely not only on the
constitutional claims of* functional ex-
clusion but also on P.L. 944142, Section
S04, and the respective regulations.

It seems clear that the broad-based
challenges to self-contained special cdu-

-cation (i.e., programs that are not in the

mainstream or do not meet every uspect
of least restrictive placement) inevitably
will have to answer those parents and
educators who remain unconvinced of
the educational value of the principle,
who can adduce research and expert
testimony to.indicate that placement in
the least restrictive program is not an
automatic ‘assurance of an appropriate
education, and’ who assert that the least
restrictive placement principle hinges on
what is most enhancing or most habili-

ght to protest and challenge schopl
ry prerequisite to putting [the handicappg;{

é

The least restrictive placement regu-
lations muke it clear that “appropriate”
is determined by the child’s needs and
IEP; that placement usually should be in
the same school the child would attend
if he were not handicapped; that, if his
placement with nonhandicapped chil-
dren in the regular clussroom significant-
ly impairs, their education, the place-
ment is fiot appropriate for the handi-
capped child; that a handicapped child
should be given a chance to participate
in nonacademic and extracurricular
services and activities; that a child
placed in < private school retains his
rights to placement in the least restric-
tive setting; that the burden is on the
school to justify the child's placement
outside regular programs, including non-
academic programs and services; that
schools that are identifiable as being for
hundicapped students’ must bhe com-
patable to the school district's other
facilities, services, and activities; that a
haundicapped child ordinarily should be
placed as close to his home a§ possible;
and that un orthopedically handicapped
child may not be placed in a classroom
-or school that is *“‘primarily” for other
handicapped children (such a plicement
violates not only the least restrictive
placemgnt rules but is unnecessary if the
school Xisteper complies with the re-
quirements remove  architectural
harriers). &

Louking to the future: Onc cuse~
already “has succensfully challenged the
nonmainstream  placement  of handi-
capped children on the pound that
placemm snt an sel-contained classes iso-
Lites the clubdred from nonhandicapped
pupiths and il to meet their educa-
tional !:n'd\? Another raises the sane’
claums of depnivation of appropriate

to
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tating for the handicapped person, not
what is closest to “normal,”

The risk is* great that judicial and
administrative interpretations of the
principle will not depend on two in-
dispensable factors: 1) The principle
has its recent history in the massive
denial of an adequate education for the
many handicapped children who were
placed in self-contained and separate
programs (a history that is not neces-

sarily doomed td be repcated, given the .

other rights and acgcess to, resources that
handicapped children have under case
and statutory law);aond 2) the principle
is best understood and appjted in terms
of what is appropriate for the child
himself where “appropriate” is defined
nof only by the IEP content but also by
concepts of enhancement: What is en-
hancing is sometimes necessarily nore
restrictive than “normal” (e.g., a class-
room for seriously emotionally dis-
turbed children or severely retarded
children may be highly “restrictive” and
separated from “‘regular” programs but
also highly enhancing of their abilities
to learn). The future issue, then, is
whether courts and agencies will apply
the least resjrictive principle by taking
into account the relative “‘richness’” or
“poverty' of educational services in
separate programs ahd the likelihood
that such programs will be mote ep-
hanging {or the handicapped child than
not.

\
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Procedural Due lProcess

Case law: The handicapped child's
clarms to zerosreject, nondiseriminatory
evaluation, appropriate education, and
least restrictive/most ¢nhancing place-
ment have only 3 hollow ring unless he

93 ¢
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rd :
has 3 right to challenge schoot decisions
that altect these claims. Procedural due
process - the 1ight to protest and chal-
lenge school décisiuqs - iy & necessary
prerequisite Lo putting his other ¢laims
into effect. That is, the ultimate lesson
to be learned frodn PARC, Mills, Le- *
Banks, and MARY: A handicapped child U
and his parente have the right gto be
notilied in_advance before thy Yehoo!
sfefuses to take action with
respectto his other educational claims:
a right to be heard by an impartisl
tribunal, a right to have his case present-
ed by counsel and expert witnesses, a
right to confronte and cross-examine
witnesses, a right of access to school
records that are the basis for the school
decision that he challenges, a right to
have the tribunal’s decision based on the
evidence presentetl, and a right to ap-
peal. He also is entitled to challenge the
contents of school records sq that in-
correct decisions will not be based on
incorrect, outdated, or.irrelgvant in-
formation in them. » .
. Federal legislation: The procedural
(due process) safeguards of*P,L, 94-142
and Section 504 mirror almost exactly
the right-to-¢ducation cases. These safe-
guards include access to school records;
independent evaluations; surrogate par-
ents or other means of representation if
a child’s parenfs are unknown or un-
availuble or'he is a ward of the state;
prior notice before a school proposes or
refuses to initiate or change the child’s
identification, evaluation, placement,.or
provision of a free appropriate public
*» education; an oppor&s\pity for a hearing
before an impartial he;?q'g)g officer; and
‘the right to. be assisted counsel and
-expert  witnesses, present evidence,
cross-examine witnesses, subpoena wit-
nesses, make oral or written argument,® f i
receive a copy of the officer's decision,
and appeal. e
, Lodking to the future: It & im-
portant that the schools themselves may
call for a due mrocess hearing when the
child’s representatives object to or de-
cline to give necessary consent for
proposed school action (such as initial
evaluation). Educators thus are given a
technique that will enable them to do
what they believe they should do and
what the laws require them to do:
provide a handicapped child with a free
appropriate public cducation. The his.
- tory of school-parent confrontations in
- special education has been written by
reason of parent initiative; it is not at all
Lkely, however, that this histogy will
fepett itself. School-initiated due pgo-
cess Hearings could become the order of
JAhe future. .
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special education legistation. That they
will continue to ¢o so is heyond cavil,
The central issues in special education,
however, ate not able to bé resolved by
litigation alene. This is breause those
~ issues are 1) the willingness of federal,
. state, and local funding sources to put
money into special education so that
constitutional and statutory rights can
be made meaningful, and 2) the ability
of institutions of higher education to
prepare future generations of regular,
and special ,educatorsdo know, appreci-
ate, and be'able to act pasitively on the
rights of handicapped children. Law
refuorm through the courts and legisla-
tures can only partially satisfy the
claims of handicapped children to a
free, appropriate public education;
political action, appropriations, and
adequate preservice “training are neces-
sary companions. The extent to which
those companions will be forthcoming
will determine to a large measure the
need and probability of success of fu-
ture law reform, whether in court or in
legislatures. :
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carly identtivation and assessment of dicubili-
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(E.DPa, 1972); Mills, fo, 5; and MARC v.
Afarytand, fn, 8. :

23. McWilliams v. New York City Roard aof
Education, No. 21350-75 (N.Y. Sup, C1,,
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PROCEDURAL DUE PROCESS: THE TWO-

EDGED SWORD THAT THE UNTRAINED

~.. SHOULD NOT UNSHEATH

H. Rutherford Turnbull 114 t o
Ann P. Turnbull )
Bonnie Strickland . - E ,

" University of North Carolina at .Ckapd Hill

The issue of procedural due process is examined in this article by ﬂ':it analyz.
the associated legal requitements of P.L. 94-142 and then identifying the *'trig-

- ing
gers”’ which professionals and parents can use to inftiate o due process hearing,

- Problems and unresolved issues assoclated with interpreting and opplying due pro-
" cess safeguards in terms of initiating, conducting, and governing

i the hearing and
hearing officer are discussed. The concluding section of the article identifies .

« specific training implications and creeds of due process hearng officers. .

Procedural due process rests on a fundamental notion of fairness:

that is, the citizen has a right to protest before the government takes any
action that may adversely affect him. In the case of the handicapped

child, the right is to protest actions of the state education agency {SEA] or
the local education agency (LEA}. Withoyt a right to challenge the
school’s potentially discriminatory practices, children would find that
their substantive right to receive a free sppropriate education would be
depressingly empty. ’

Procedural due process is als a conatitutional requirement under the
Fifth and Fourteenth Amendments to the Constitution, which forbid the

* government to deprive s personrof his life, liberty, or property without

due process of law. As applied to the education of handicapped children,
this means that no handicapped child can be deprived-of an education
(the means for acquiring property as well as life and liberty in the sense of
self-development) without being entitled to exercise his right to protest

what happens to him.
success of the right-to-education laws reflects o belief common-

ly held by lawyers and educators alike: fair procedures will tend to pro-
duce acceptable, correct, and fair results.

The purpose of this paper is (s} to examine the legal requirements, in-.

cluding the ambiguous anes, of due process as sct forth in PL 94-142,
identifying the triggers that professionals or parents may pull to force
=sch gther to comply with the law by initiating a due process heating,

E l{lC (b} to highlight the training implications of due process procedurcs

(rszs= rarious affected people, particularly hearing officers.

4
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Th < . 2 ' ;
-~ Sz."ie'h i?: :;:eam components of the due process requirements of
1. due process hearings .
2. independent educations! evaluations '

3. written notice to parents |
4. parental consent

5. surropate parents '
Each 9! these components will be discussed separately.

—~

Due Process Hearings

94-142 that only parents or guardisns of hendi ’
0 \ dizapped children may in-
zimc a due process hurin,gr sgainst the child’'s jocal educstion agznigy
' i e?&e?;i;m' Iholweve:;, th; LEA itself is empowered to call for due pro-
cess Beari Es:‘s.t Is convenient to deal first with the parents’ rights and

" The LEA must give the parents, guard {

. ‘ , guardian, or surrogaste of & handi-
capped gh:ld an opportunity to present compla{nts :elltggg to any ¥ m:x
cy;cemms the child's fdentiﬁcation, evsluation, or placemsent or his
right to 3 free, appropriate public educatidn {Sec. 615[b} (1} [E) 1*. A

. parent or guardian who files a complaint with an LEA is entitled to an op-

portunity for an impartial hearing. The LEA must inf h

sbout any available low-cost or fiee legel aid i oy, ;t S poranes:

1212.506 of the regulations). 3 in the geographical area {Sec.
As noted above, the right to & due piocess hearing is not limited to

the child’s parents or other representatives. Under Sec. 1214.504 snd

Scc. 121a.506, an LEA may also initiate a d i
EA 0 , ue process hearing on its pio-
posal or rejusal to initiate or change the ideatification, egf!uniun', or

- placement of & handicapped child or the free, appropriate public educe.

tion .pzovided to him. For example, a classroom teacher wh :

& child is handicapped may refer him to the LEA's specmosﬁ':ﬁ:: s‘%g;a:
n.zittec for & multidisciplinary evsluation. The parent, however, mud®
give consent v:vhen & child is being ~valuated for initial phceme;n in s
special education program. If parents refuse to consent to evalustion, and

~the LEA’s staff believes that an evaluation should be obtsined, the LEA

n}ay initiate & due process hearing 10 challenge the parents' decision to

;; ei:?.ho!d ;:lonscr;jt.m a multidisciplingry evslustion. Thus, due process
ings allow all parties involved — parents and prof -

cach other accountable, d professiontls o hold

It is 2 common misconception of procedurs] due process under PL

96
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Once a compiaint is presented, the public agency rust appoint an
impattial hearing officer to conduct the hearing. The oificer may not be
af employee of the agency and may not have any personasl or professional
jutérest that would conilict with his objectivity [Sec. W 1a.50717A person
who otherwise qualifies to conduce, & heating is not considered an
employee of the sgency solely because he is paid by the ageney to setve as
a hearing officer. ‘l;he local school toprd .and employees of the state
school board are not impartial heasing officers under PL 94-142 (Cony-

.wochiaro v. Califano {Cie. No. H-78:64, D. Conn., May 18, 19781 1.

At the hearing, both parties maybe advised by counsel or by experts
in the education of handicapped students; present evidence, examine and
crossexamine witnesses; subpocna witnesses and documents; make
arguments; receiye & written ot electronic verbatim of the heating; and
teceive & written account of the hearing officer's findings of fact.

An appeal fromi the jnitial decision to the state ageniy and then 1o
state or federal district court may be taken by the child’s reprasentatives,

"by'the LEA, o1 by any other aggrieved panty.
[} 1 4

IReferences to scotions of PL 94-142 “ate clted in the text e {Seg
615 [B] 111 |E) & Al such references to sections begin with a & References to the
regulastiony implementing BL 94:-142 are elso Gited: e.g {Sec 12135061 Al ase.
nons of the regulations begin with 131

Independent Educational Evaluations

ﬁ:ghﬁd’s parents or other representatives are entitled to an in-
depeadent: (nenagency) educations! evaluation of the child The law
stipulates that evalugtion consists of ‘‘procedures used to determine
whether & child is handicspped and the nature and extent of the special
education and related services that the child needs.” The procedures'are
to be used selectively with an individual child and exclude basic tests ad-
nunistered to o1 procedures used with all children in 2 schodl, grade, vr
class A qualified examinet not employed by the public agency responsi:
ble for educating the child is entitled to do the evaluation, A gualified
person is one who has met certification, licensing, registgation, or other
such requitements of the SEA in the ares in which he provides specisl
educstion ot relateid services {See. 121a.12).

LEAS must, upon request,.tel pareats where they may have indepen.
dent educational evalustions made. Under some circumstances, the
evaluation 15 to be made at public expense, the LEA either paying the fuli
cost of the evaluation oz insuring that the evaluation is otherwise pro-
vided free to the pareot. A parent has the\gight o a free, independent
evaluation if the heanng officer requests one for use in & due process hear-
e of f the parent disagrees with the evalugidon made by the public agen-
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€y. Howaver, if the sgency, in & hearing that it initiates, can prove that its
evaluation was appropriate, the parent may be required to pay for the new
evaluation. When a parent obtains an independent evaluation at his own
e:x'p,emc,-me agency must fake it into consideration as & basis for pro-
viding the child with an appropriate education or as evidence ju a due pra:
cess heating, of both {sec. 121a.503), '

Written Noticé

} The LEA must give the child’s pasents or other tepresentatives prior
wiltten notice.whenever it proposes or refuses to initiste or change the
child's identification, evalustion, or placement. The notice must include
the [ollowing coraponents {Sec. 1214.505): .

1. #*full explanation of all the procedursi safcguards svailable to the
parents .
2. a c.icscgipﬁaﬁ of the action proposed or refused by the sgency, an ex
¢ pi:nmc_:f__: of why the sgency proposes or refuses to take the sction, and
a description of any options the sgency considered and the resasons
why those options were rejected
3. & description, of cach evafustion procedure, test, record, ar report the
agency uses as & basis for the proposal or refusal
4. adescription of any other factors that are relevant to the agency's pros
posasl or refusal . '
It also requives that the potice be
L written in language understandable torthe genereal public
3 p!@k‘“ﬁvdei{ in the native language of the patent or other mode of com-
imunication used by the prrent, unless it is cleatly not fessible to do so
If the native language or other mode of coramunication of the pasent is
not & wntten language, the SEA and LEA must take steps o insuse
1 chat the notice &, teenslated orally or by other means to the parent in
his or her native langusge or ather mode of commupicatipn
2 that the parent understands the content of the notice
3. that there is written evidence that the requitements jof oral transie
tion and the pareat's undesstanding} have been met '

Parenital Consent

barental eonsent inust be granted volustsrily and in writing before
s ageacy conducts the preplacement evaluation of the fimd‘icappcd
clirld ar intually piaces a child in a program that peovides special eduea
tion and relaced services {See. 121a.504), N
Consent, in this context and in all others, means that {a} the parent
has been fully informed in s native langusge, or in another suitable

~
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manngt of conymunication; of s}l information relevant 1o the activity

" jsucti.as evaluation] for which consent was sought; (b, the parent

understands end agrees in writing that the sctivity msy be canried aut; (¢}

o the consent describés the sotivity and lists the records fif any) that will be

. consent voluntssly and mey xévoke it any any time,

relessed and to'whor; and (3] the parent understands that he gives his

9

If & parent tefuses 16 consent whien his consent is required, the par-

i b At ‘ ol i lying with any ap-
ties must firseaticmpt 5o resolve the conflict by cdmpiying i
;:licabie state law: If there {s rione, then the agency may.dpitiate 2 due pro-

eeis heating. Shouldzhe hegring offices rule in favor of the agency, the

parent’s refusal will be pvérruled, and the agency mey evaluate or place .

'. the child, notifying the patents of ita actions o that they may sppesl

{Turnbull & Turnbull, 19?'8,; p. 177}

-Parent Surrogates o

if s child's parents m‘ufnkﬁnwm or unavsileble, or if the childis s |

waid of the state, the LEA must appoint a sunvgate to tepresent the child

. " <in all metters rélated tothe provision of 2 free, sppropriste public educa-

[ child and may b
v eapabjiity.

-

4=

-k

3

Jd

* significpnely beyond the spec

l{lC“ sssure:
i ucationsl prograin

e, | 2O, : skill to sepresent the
Ton {Sec. 121a.514). The surzogate must have the sk ! ent
o e ave no conflict of intesest that would intetfere yu}rﬂ?ﬁx

Tr;;gger@ for ¢ Due Process Hearing

T v, the due process safeguatds of PL 94-142 extend
Au sted presoio mme process Sesring. The ?xesringé
howevet, is the primsry device for insuring the faimess of decisions an

) : ‘ vely implementing
- (tabitity of sll parties. A key issuein e!fgcﬂve
i’gg;ﬁxﬁ:@ loi due pfocess heasings is identifying the circumstances

© upder which hearings moay be initisted hy parents and LEAs,

i , "ins‘fegulatioﬁs is

One way of snalyzing PL $4-142 and its‘acccgupmv 7
"ia ze'n;s of ih‘é rights thet handlcepped childzea have in. thelr deaux:
with the SEA and LEA and the concomitant dutles that those agcfni o:m
have 10 the children. The rights-duties analysis identifies the occasions

@ _ e s
when.cither a student or his representatives oran L.EA may clsim that hi

i . d t0 & due process

11c tichts have been denied and that he or if is entitle . \
grc;ﬁz:;;g The gightscduties analysis slso clarifies the msnnfir sg‘mhi;h‘zs
0413 and its regulations work to insuse that handicapped childre  and
LEAs have both rights and duties. For example, five of t?:e six m.nior eg |
':'_‘mc’:ples of PL 94-142 insure that cestsin procedures will occur: zemb ‘ir?c
l s that the child will be included in a‘f(ee sppropriate pu <

; nondiscriminatory eveluation assures that he wi

h}

~e
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be fairly sassessed; appropriaté education insures thet he will be educated
in au individuslized and meaningful way; least restrictive placement
assurés thatihe will not be unjustifisbly segregated; and parental pantici.
pation insures that the parent will be given a voice in the child's educs.
tion. All these procedures involve both rights and duties,

PL 94-142 addresses each of these five principles by sétting ot the

' . procedure or progess by which thie. LEA must educsie & handicapped

child. The Inw alsd states that if the'agency does not comply with the ze.
quired procedure or process, the child may have an opportunity tQ
chigllenge the school by requesting a due process hearing. Likewise, if the
child's parents do not conform tocertaip proceduras or processes so that -
the LEA may-cducate the child in the manner the law requires, the agen-
cy itself may have'sn opportunity to challenge the parent by requesting a
due process hesting. The specific triggéfs of dué process — orgaplesd gc.
cording to the five principles of zeto reject, nondiscriminatorf evalus-
tion, individuslized instruction, least yestrivtive environment, and
parental participation - are preseated below. Unless otherwise 4n-
dicated, the child's parents or other representatives gay file a due process
_hea.ring with respectdo all of the following triggers.

2exro Reject

1. Scc. 1214.300: SEA faiiure to insuse complisnce with dates-certain
and ages-certain requirement

. See. 1212.302: SEA snd LEA failure to comply with free residential
placement requirement o

. Sec. 121a.303: SEA end LEA fatlure to provide for proper functioning
of Kearing alds ' .

. Sec. 121a.305: SEA and LEA failure to provide for program options,
including ure, music, home economics, and vocationsl education

. Sec. 1214.306: SEA and LEA failure to provide nonacsdemic services

. Sec, 1212.307: SEA snd LEA fsilure to provide physicsl education

. Sec. 1215.320, 321, 323, and 324: SEA and LEA failure 1o comply
with servicafbriorities requitement )

. Sec. 1210.401: SEA failuse to insure that children pleced by LEA in
private schools {a] receive special education and releted services mifd
{b} have &li the rights of hsndicapped childien served by the pubiic
schools

9. Sec. 121a.403: If parents place the child in private school, SEA o1

LEA failure to provide services to the child sccording to Sen.
1212.450..460, but either the SEA or the LEA may initiste 2 due pro-
cess hearing on the sppropristeness of an LEA program or the ques.
tion of finsncial responsibility '

[ &)
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. Sec. 1212.451: Ut & child is in private school sﬁy parent placement,
0 g:.; {luilu{c to provide for the child's.pacticipation in (cdemly&iulnded .
prograras (fsilure to assure special educatiori or refated services) or
SEA failue to insyre that LEAs comply with Sec, 1212.452-.460 |
11. See. 1214.452, 1453, and .455: LEA it§lure,to (4] cvn}e special |
¢ educstion and related services to hsn?scagped chfdren in gx;va:c
schoo), (b] provide such children agenninsopportgnity to patticipal 3
in public programs, (c| provide ,thgm -with spefial edtfc.atmin a::
. related services comparable in qusluy:, scope; and participation d(:
those for handicapped childtendn public programs, and {d) use (gn~ s
L. + consistent with requirements for-nondiscrimination in public pro-
grams {per Sec. 1214.456, .457, .458, 459, snd 4060)

. Nondiscrimigatory Evalutation L o

. Sc. 121 Tele ois ing and
£c. 1215.530: SEA or LEA failure to select sud sdminister testi)
) 2::2\:3&;5 matetials and pmce?uxes that are not racially of culturally

g?(:t;?;:u og SEA or LEA {stlure to do individualized evaluation {per

sec. 1219.532] before initial placement h
3 giﬁ 121&532’: SEA or LEA failure to comply with ev;luaﬁon pro
¢ before initial placement | :
4 giif”f;u,ssaz SEA or LEA, fallure to comply with plscemént pro-
" cedutes, including interpyeting evaluations S
5 gi‘éﬁ?lgg:: isgh or Zpé’& failure to review thg child’s ’indwxdnmzed
. education progtam JIEP} and petform reevsluation very thiee years ot
morc often if warranted or requested by parent

Inéiiﬁdudizezd Education Programs

1. Sec. 1215.341: SEA failure to provide for JEPs for handicapped
.children in private schools ,
2 gt:: !lm,sgz; SEA or LEA failure to cgm;lﬁy w;th deadline for 1EP

. nent {at the beginaing of the sc ool year ‘

3 g::ﬁ;)'ﬁfadii‘: SEA ot LEA faiture 0 initiate\the :ﬁcetmg, have the
" conference when requited, or review the IEP annually

4. 22? .&t“;.?:,suz Stilsqor LEiQ failure to have all required partics st the
: n X ' 2., £ o

g:: .K?g:sgsz SEA or LEA failure toprovide forp  nt's pm@pmwn

hie 1EP tin |

gter;“:z: f::::;e SE%\ or L.EA fatlure to write en I1EP with proper content

Scc‘ 1212.347'SEA or LEA failure with respect to handicapped

ci;d.drc:x in private schoo] to\nitiste or condu’ct an 1EP meeting, have

!-3.

N
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private school patticipation st the n;eeting, or review IEPs annually
. 8. Sec. 121a.348: SEA or LEA failure with respeet to children enrolled in
- both public and private schools to have sn JEP meating or have private

school.participatinn at the meeting ’

&
9. Sec. 1212.349: SEA or LEA failure o provide special sducation and

relateld services as requited by the child’s 1P
Least Restiiciive Environment

. *

3. Sec. 121.550(bj: SEA ot LEA failure to comply with the LRE require-

- ment

2. Tee. 1212551 SEA or LEA failure to insure a continuum of alter-
uative placements, including sepsrate cducetion and resource or

itinerant teachers

3. See. 1216.552: SEA or LEA failure to make an annual determination
of placement, based on the child’s IEP, as close a5 possible to the
child’s home; make progrem slternstives available to the extent
necessary to implement the child’s IBP; place the child in the schools
he would attend if he were not handicapped, unless his 1EP calls fora -
different placement; or consider any potzntial harmful effect of place.

mentjpo the child or the quality of services he needs
4. Sec. §21a.553: SEA 6r LEA failure to provide or asrange for
nonacademic and extracurriculas services snd activities in the LRE

' ,\< Scc. 1212.554: SEA failure to implement the LRE for handicapped®

children in public and private institutions {other than schools)

Parent I’czriicipation .
[}

1. Sec. 121a.561: SEA failure to notify parents concerning thé adoption

of the state plan and smendments and msjor ideatification, location,
snd evaluation activities '

*2. Sec. 1212.562: SEA or LEA.failure to grant parents sccess to records

concérning their children, upon fequest, and before the 1EP meeting or
due process hearing at which the issue is the child's identification,

evalustion, or placement, and to comply with the required clements.
of parent access

, 3. Sec. 12)a.563: SEA or LEA failure to keep record of parental xccess

4. Sec. 1214.566." SEA or LEA failute to charge reasonable fees for copy-
ing of records {not excessively high fees)

5. Sec. 121a.567, .568, .569, and .570: SEA or LEA failure to amend
recosds at parent’s request '

el
6. Sec. 1214.573: SEA or LEA failure to destroy information not needed
to serve the child, at parent’s fequest
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' INTERPRETING AND APPLYING THE DUE PROCESS
.SAFEGUARDS . | o

&

.+ . When the senior author of 'this anticle was's member-of the Pro-
cedural Safeguards Committes of the Regulation Input Conferehee thist
developed most of the concept papers snd many of the draft regulations
that became the foundation for the final regulations adopted by the,
- Depastment of Health, Education and Welfare on August 23, 1977, he
" was struck by seversl facts that may help explain why the pregedural
- safeguard’s regulations are s difficult to interpret snd apply sand, thus,
why training hearing officers and others is so impoftant, oo
First, the conference was broadly representative of many sffected
constituencies. These were reguler educators, special educators, SEA and
LEA administrators, sdvocatés fot handicapped children, sdvocates for
children whether or not handicapped, university faculty from & wide
range of disciplines (school and educational psychology,. special educa-
tion, sthool administration, and law), teacher union representatives,
private cunsultants, and.others. Many delegates also came prepated to
raske acase for the regulations to set out one rule but not another. It was
predictable that the finsl regulations would represent a sort of vegemable
soup — a little of this, « little of tha, and plenty of broth. .
Second, mlmost every racial or ethnlc minority group was
represented. So, oo, were all geographic regions of the country. Thus,
Anglo-Ameticans from the rural-Midwest were grouped with Spanish-
Americans from the nation’s most popilous citics. Again, compromise
was predictable. : o
. Finally, there were precious few dttormeys, particulatly in the group
thai drafted the procedural safeguards 1egulations. Although lawyers’
concerns with procedures often complicate the regulatory procegs and

isnpede the swift (as well as capricious) sdministration of statutes, those
concerns neverthieless ase-particularly important when drafting reguia-
tions that cell for administrative er quasijudicisl hearings such as the due
procéss hearings under PL 94-142.

' It is regrettable, in retrospect, thst there were not more sttorneys in-
wolved in drafting the due process regulstions snd that they and the
Departraent’s Office of General Counsel‘s and Office of Civil Rights' at-
tomeys did not spell out in greater detail the elements of the due process
hearng. Although this failure may be explained and pefhaps excused in
light of who was invited to participate in the conference, the failure

o--ercheless is camsing o great numbet of problems in undesstanding and

'EMClying the due process ‘:Begu!uiom.
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Initiating the Hearing

15 there 2 time when it is too Jate to file & hearing request? The act’

and the regulstions contsin no statute of jimitstion
Seck1212.506 provides that a parent or LEA may initiste » due pro-

ocess hearinig: but the regulation does not provide for s mechanism to in-

itiate the hearing. How may one be requested ~ orally or in writing?

whom should the request be sddressed ~ the Lﬁhfs supegnn:;ggdézf
schoq! board. chairman, or other person? Agd what should the reeipieni
do w;:h the request ~ notify the bearing officer or others, in writing o
otally, end confirm to the petitioner that he has taken that action?

¢

Conducting the Hearing .

‘I‘n'e;'e tre, as well, & host of que;iions ccr;cm' the & ;
'_ : ; earing itself.
What procedures should be followed! Which party pi?sems[its gge f?::éz

"« Is thete & right to make an opening statement! is there o right of the peti-

t?siner to mske a reply to the other side’s final statement? i
right to 4 fipsl statement? in short, how wﬂilthe han-isggfsﬁéch:::::ﬁc:
the hearing so that it will be orderly, time efficient, and informative!
What rules of evidence apply? Those that federal or stite courts in
that jurisdiction follow! Or s more relaxéd set of ruley, one t#ﬂt sllows for
the zdmggsnaﬂ of evidence and the exsmination of witncssis under rusles
that déCiste from those of the ordinary civil or sgministrative hearing!
Although counsel clearly is permitted 1o every puu} at she hearing
m&'{coumei’s role normally is understood by everybody in sdministrative
or civil he’ﬁngs {it Is to advise, to present the clisne’s case, to sttack the
other side’s case, and to argue], it is not at alf clear from the regulations
what the role is of “individusls with speclal knowledge or ustning with
respect to the problems of handicapped childeen.” Is it to serve ss expent
w?inessgt? As adyi.ms to counsel for the purposes of helping present the
ziﬁ? ':’ ::?: :nd u;np;::ching t;:u':r evidence of the other side lespeciafly the
| X witnesses)! To stgue the - € |
other side g g:rm, ) tgue the case {ar.tl}.e pnrtvdht :beite is
. W&}lt sbout errors mede by the hearing officer, such as accepting in-
ndmmzblg evidence {onie one deeides which rules of evidence, if any, ap-
pl)j], muking prejudicial statements {those that indicate that the heazing
officer has made up Yis mind before ficating the case), falling to allow a
party to present its whole case {even if part of it is redundant and
cumuletive of evidence he already has admitted), or seemingly sssisting
one party in presenting its case (as by questioning one party’s witnesscs

R
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in & friendly manner but obviously cross.exasmining snother party's

. witnesses]? Will the rule of “harmless error’’ be applied by the SEA ap-

peal hearing officer! {The rule of harmless error prohibits a degision from
being reversed or modified on appeal if the error did not or could not have
had sn impact on the decision.) o - |

Sec. 1213.508 of theregulations forbid evidence from being adnritied
if it bas not been disclosed 1o one of the parties by the other 4t least five
days before the hearing. What, then, constitutes disclosure ~ telling ‘ghc-
other side who the witnesses are and whatthey will say and informing
the other side which documents will be offered as evidence and what
those documents contsin! Or simply listing the witnesses and
documents? Is the heating officer, prior to the hearing, entitled to
discover the evidence that each party proposes to use! Would that be
potentially prejudiciall What should be do if one party discloges its case
10 him but the other does not and later objects to the prior disclosure?
What if the otltér party does not know of the disclosure? ”

Do the rules of teisl discovery spply? The tegulations sre silent and
imply that they do not.
cedures At that authoiizes discovery.
state low are in conflict? . , .

Although the regulations {Sec, 1212.508) require the LE{; to transmit
the hearing ofticer’s findings snd decisions to the state advisory council
on special education after deleting personally identifiable information, it
is unclear under the regulations whether those records ate sccessible to
the general public or even to the child's parents.

What law applies if federal and

very important mattes: the suthority of the bessing effic,enz to enter
ordets and enforce his decisrons. While providing fora he.mng, for an im-
pattisl hearing officer, and for decisional finality, they do not address the
nature of the decision. ¢ .

For exsmple, is the hearing officer resteicted only to considering the
issue as presented to him by the pasty filing the appesl? Take t?le case’of 2
parznt who seeks a hearing and then alleges that the LEA failed 10 per-
form a proper evalustion of his child, offering, evidence ;hat indicates in
what respects the evaluation wss improper, inadequaste, or incortect.
Does the heaing officer decide only whether the evpluatit}n waS Ot Prop-
er, adequate, or correct? Or does he particularize his findings, stating the
deficiencies in detail? May he ordes the LEA to peeform an evalustion that
correets the deficiencies, or may he order only  proper, adequate, or cor-
yect evaluation? What power does he have to enforce his decision (cf f!ecx«f
sion plus recommendation in the form of a patticularized decision]?
Assume the LEA reevaluates the child without fully utbfyizag the hear-
ing officer's particulsrized findings jand recommendation). What power

4

But the stete may have an Administrative Pro-

*The regulstigns have serious shortcomings with respect to snother

-
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does he have to ;:rfzveyi'funhe: inadequacies? Clesrly, he has no statotory
or 1egulatory enforcement power; he canntit'resort to such familise
judicial remedics as injunctions, civil penalties for condzmpt, or assess-
wment of damages, .

- The problem of defiming the scope of the hearing officer’s decision:
making &1 enforcement powers is sggravated.in the case of the child's
individual education plen, or IEP, which requires st least annualreview
{whereas evalustion Is required only every three years), placement, and
entitlement to “‘related services,” both of which are likely 1o change
from time to time as the child’s condition and sge change, *

It becorss even more important 10 have specific and enforceable
orders when the issue is the appropristeness of the child’s edugation,
While PL 94:142 defines and guarantees an appropriate education, it does
noj guarantee that the child will receive the most appropriate education.
‘Accordingly, a narrowly drawn finding of fact and decision by a bearing of-
ficer on the issue of sppropriste education may serve little purpose Sxcep
1o instruct the parties that, on the evidence presented, the child is or is
ust receiving an appropriate educstion. Unless the heating officer slso
enters & decision setting forth what appeass to him to be an appropriate
education, the LEA or the parents are likely to have subsequent hearings.
on the issue of appropriateness, '

Clearly, there is a potential for 2 t’mcusem LEA 10 abide by s perhaps |

unenforceable decision by masking only the barest defensible effort at
complisnce while simultanecusly svoiding taking ection 1o satisfy the
spitit of the decision and forestall any future due process heatings by the

same patent on similar or the same grounds. ‘The LEA that chooses 1o -

take such astlapproach may find that t wears the parents down, sapping
them of their will snd ability {including sconomic snd physical ability! ta
resist. On the other hand, it may encourage parents and child sdvocates
to organize & well-finsnced wholesale atack. )
. To forestall the costly, inefficient, and minimally prodictive
repetitions hearings about the ssme child and his evaluation, 1EP, place.
ment, or sppropriate education, it is useful for the parents snd LEA
stipulate in advance of the hearing the issues, facts, and acceptable
remedies and to inform the hearing officer thereof. Although the doctrine
of res judivata does not apply {to prevent the same jssue nvolving the
same partics from being tried again), there will bs 8 common seasc of
estoppel ~ that is,.the parties will be reluctant to bring up the same
&y"ut-s agein and again.
In sddition to setting forth the fscts. regarding possible denia! of
child’s legal rights, the party requesting the hearing may slso seek par-

ticular and general reliel. In his ellegations, he would be well advised 10 |

ailege violations that cover the broadest provable grounds - for example,
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that the child was improperly disgnosed and therefore, bis 1EP is inap-
" proptiate, his placement is eroneous, and he is, by reason of all the
. » above, being denied en sppropriste education. In his pragess for reliet, he
then should seek spaeific relief for €ach complaint and, to Be on the safe
side, seek other legal and equitable relief as may be spprophiste and wat-
ranied. 1n short, a brosd-based challenge and & petition for reliel a2
« devices that might assure that the hearing officer heass and decides upoa
&)} or most of the televant issues surrounding the child’s rights ro & fres,
approptiste public education, thereby reducing the likelihood that these
will be multiple hearings involving the same pasties.

Goveming the Due Process Hearing Officer

Two obvious due process safeguard issues surtdund the hesring of-
ficer himself. One concems his impsrtislity and qualifications to scrve.
The regulations {Sec. 1212.507) povide that the héaring officer shall be
impartial: he may not be employed by the LEA ot other sgency involved

in the education or caze of the child, and he 1uay not have a personsi of

professional interest that cunflicts with his objectivity.

' It is a tather essy thing to ptove pattisiity if the hearing officer s an
empioyee of the agency. It is quite snother to prove it if the party
belicves that the heasing offices has conflicting personal or professional

interests. And it is §till another matter 10 sitempt to avoid having & case

heatd by a hearing officer whose record of decisions indicates that he is

pro-LEA or pro-student. (Like lawyers who practice regulstly belore civil,
or criminal courss, parties in due process hearings will come 0 know
wha the friendly hearing officers are, and they will legitirontely seck to
have thelr cases beard by those officers and ao others.| Finally, itis by no
sneans clesr what the regulations mean whea they tequite ao LEA or SEA
to keep s list of hearing officers thet includes s statement concerning the
qualtifications of cach of them. The term rqualifications’” could refer
solely to their being qualified by reason of being impartial. It also could
mean that the heating ofticer is professionslly quslified by reason of pro-
fessional training and expertise, having sttended training progtama for
Jue process heating officers, or other quslifying chazacteristics.

The regulations cledriy ste deficient with respect to charscterizing
smpartsal end qualified heating officerd. They do not permit sny party 1o

file & motion ot any more informel chellenge to the impartiality or

qualifications of the heazing officer; they do not ssy whether 2 hearing of-
ficer may refuse to hear 8 case or even remove himself rom a case after it

heging if he discovers that he may no longee be feirly aaid to have no per-
at would intezfere with bis impartiality;

l{lC“" orpofessional interest otr
o thev i‘mwﬁ completelv opén the question of whather s pasty st the

T Y A AT N T A g Y TS PN T A T Y

St b i e U L ST S A IR A S aunalh oo Lht b i St CARNIETIR Tohie ol Tl S8 gt b O A %
RN S St S gk e

d:“i'- TR e e 'n_—:.: (RS T e

JOURNAL OF EDUCATION ‘ 53

hearing may appea! solely on the ground be hearing office:
ot qgg&s b y on the grounds that the hearing oifices was not
There are severad good rules of thumb for selecting unbix hesri
officers; {a} the SEA or LEA might ask comumi:rg ﬁ%ﬁmﬁ
?gmapaze petsons; (b} the SEA and LEA could give those ofgmizhtinas
.h,e t{ght, to spprave or object so hearing officers; (¢] heariag officers
shou dbe pﬂgfessmm!:ly unaffilisted with the agency involved in the dye
F:mess heazing ot with & consumer sgency (for example, p‘teséfst or
ormer school emplogees from one LEA should not serve as officers for
LEA hearings slthough they may preside in hearings inveiving state o1
lncal mental health services oz institutions i other Yusisdictions); and (d)
hlemng gﬁ:cm should not reside or work in the jurisdiction imélved in
itﬁm hearing. These guidelines are designed-to insure that, in gener, the
ist of _hr:gmg officers will be prepared in & way that will e'&mimte& the
more obvious objectjons to impartiality. One pracedwre that might be

-’ L ) Y s .
even more effective is to Yirect the SEA and consumer organizations to

the state or local bar association’s young lawyers' section as & sou
names of hwgm w_.h'a could serve. I gddition, labor u'&imwf? :: ;:152:
persons experienced in hearing procedires could be Hited; the services of
post gggaﬁdmg education fazulty could be enlisted; or distinguished local
s?uszc&ul& be asked to hear cases in furisdictions whete they have 110
p:afe”mgm} or parsonal interests. Qf course, the sgency that sppoints s
hearing officer ;nq,yglmy; remove him froma ity approved hise. *

A stcond issu€ coneeming both the LEA and the, hearing officer
fG:uscs‘on the regulation (Sec. 1212.512) that requites the LEA to insure
that a finsl decision f reached in ¢he hearing within forty-fivédgys after
the ageney ref?eives # vequest for & hesring. As noted absve, it is unclear
who iy authorized to receive a request 0p sn ageucy’s behall. Assumae thas
the request is received by someone.not in a positionto cu!l the hearing
and that the person does not immedistely notify the suthorized person
{whoeyer thsr might be, ahd srgusbly it could be the hearing officer
himseif or sore other LEA empluyeel, It is clear that there hes already
btenn en infringement of the forty-fivpday rule. Assume further that the
hearing o{!lcer hears the case on the thistieth day after the request has
&cgn tctenzed jtherehy silowing about three weeks for the partied to
;:chms thieir cases srd comply with the five-day disclasure rule), but he
dots net render his decision within the next fifteen days, and neither par. )
ty has requested and received sn extension of the forty-five-dsy perigd
Must there then be & hearing on tde extension of the period, or willaco
ference of the partics suffice? Usuglly, heating officers end judges mey
not act ex parte, that is, without giving both sides an opportunity to be "

4

heard. In addition, what can be done to tequind the hedring officer to cofpg ) 3

ply with the regulation? There arc no proceduses in the repulitions that
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i BV ; 1G5 requlte & heating officer o do his duty in » tmely gusranteed by PL 94.142, two school districts have entered-into consent
g:fgn:n:pgﬁgt&gigc anly :ceou?sg with téipect to such an officeris sgreements providing for the child to be readmitted or given compen o
to prenave bim, the question then being whether be shonld be temoved satory e&uc?agizcn {in 3 community college} at the school's expanse (Don- - -
adtr 21sving the case; in which event anothet hearing before another ol .« B R.v. Woud [No. 77-1360, D.S.C., consent decyee entered August 22,
ficer windd be required, ot . Fer finally rescking his decision. And what 1977} and Lopez v. Salide School District [C.A. No. C-73078, Dist. Ct.,
happois 1o the ehild while visr hearing officer dalties with the pilities! Denver Cty., Colo., fan. 20,.1978] ). Finslly, emotionally disturbed '

In sddition, becsuse bearing officers ususlly have dther obligations,” - children are claiming z_n_ha; ;he}s must be g,:e;@ in the samme way 45 men: -
LEAs and SEAs must pay caréful atiention td che problem of when to hold tally retarded e}nﬂa’rm in due process bearings on issues of discipline ff.v. -3
hestings and how 1o keep » backlog of ckses from developing. Judicial ad- Kiein:{No. 772257, E.D). Ps., filed june 28, 1977} ). L
ministration technigues that help process ceses rapidiy through ihe trial There are two obvious points to the iﬁrggqiag _dxs:c,ussmn of the pra- :
churts may be useiul %hese include regularly scheduled heating dates, - cedural safeguards. The firsy is that the {ederal regulations are insdequate
prehicating conferences between the parcies snd the-hearjug officer, easy . in themselves 1o answer many of the questions that have been raised.
sceess to school records aud evaluations by LEA mf&é ,mun'&ret exw; . zl;::‘r?i:g:j% ::t;:;iﬁn! h&; ﬁt;?mis\ume procedures laws fumish

itnesses before ngs, prehiearing stipulstions of fects and issues o 5 : ‘ t thiy time. Lo
:f:ei;i?b?ﬁii?fnh;ﬁif:g p ﬁmmuﬁfm of posiponements, and the ' % The second is that these is no substipute for well-trained hearing of- =
willinguess of the pariies to use affidavits in lieu of live testimony. ficets. When thoroughty schooled on the procedures to be followed inthe
: . , ' hearings, the substance %f case law, the npp!:ea&ief&:eui snd m;dé ¢
& Fdir e ‘ ' “statutes and regulations, the nature and organization of the LEA invalved &
Additional Issues v oo ' in the haﬁ;:ig;g:i’zc gc.;s‘:ul cbmc{mis:iu of vatious hmdic—-;pping_ cﬁ;ﬁzi»
T . ixsges snvoleing due process hearings Thae, for the ¢ tions, aAd the general abilities of educators o respond to t ose disabili- -
puq‘;sg i:"eié“ff;e?’.eiﬁiﬁf‘éf: iggz%‘fjﬁf 23 dagectly angthe_mming of o ' {iefa-hfningcﬂigms will be likely to make more informed and more cor-
due process hearing officers and thie adequacy of the regulstions asthe o - tect {less seversible of objectionable} defismns with lssg 6ehbefnuon,
issues discussed sbove. They desl, for examyple, with the possibility that 1 hf? %mpiica:ions gf the due process reguiations for usiniag hesring of-
LEAs may keep & double set of reconds on the child: one thatthe parents & . Bicers is tho subject of the next section.

gad orher monitoring sgents have sccess to and ahother informal set for

choal use only. Likewise, they invoive the sight of a iltigant in federal / | L v -
X ?@ig?tj have 4’:&63! to records ;f all children fhan tl\;% S;ih ' :;592;% has TRAINING IMPLICATIONS
. d in s e | s iFs Su bos .y EXI3%E., 1, 8 / . " o . |
gffi s’i:?@g;‘;f@-gf‘iﬁié‘&n gﬁ?g}ﬁi:i@m ;’&‘dc? t%’ag the plaintiffs The ful} implementdtion of due pracess safeguards requites signifi-
. sy discover those records #s long as the personally identifying informa cant new‘inu}»f!cdge and the developmentof new skills by many affected
tion ia: them is deleted, A ' » peaple. They include LEA and SEA personael, school board sttomeys and
There e, as weil, o host of issues concerning the suspension of ex- members, patents of han@xcapp@d s:udanp,, p;respewiz;e educators, faculty
culsion of handicapped children. Does the federsl law mean that an LEAS in departments of education at colleges snd univensities, attomeys, and
e ;zaés- Bt susgend ot expel handicspped children who vivlate student con. : hc-.;ﬁng officers, ‘Ehm neceds are Ivnkeiy to depend on the extent of their
dust teguistions! If the effect gr purpose of the suspension or expulsion it bae:}:%mund lgmm,gdge abuout hmdeupgedchfl&ngn u}d special pﬁucatzm
to changs « student’s plasement jrather then doing so by IBP and place. : peactices and iaw snd on their future mvo}se ,;m in idqe process p?f :_
aient decistons], the school may be cag@:"ﬁ'{ from suspending or expel- . eeedings. Thus, ttana'ining made{s nm!_\t? be tnﬁiv:cfua}h designed for the
hing the student uatil the placement decisida s made in the ordinary spocHic zsggc;t éiidzénfie that will seceive the training. batd
course of complying with Bl 94.342 (Stuost v Noppl, 433 F. Supp. 1233 N Qﬁc ol E..us-amst u‘f@pf_mam’a?dicncgs {%n terms of l!ﬁlnlﬂngf ‘at ue
iD Conn , 1978l devisian on vrdel granting prai.iiﬁjmw inluncdon, - process hearings mﬂ to fair de?15x0n§b consists of the hearing officess. It
cord. Howard § v Fuendswood fndependent Schbol Distriet, 4546 7 ' 15 xwecwa:z’hy hat jhe z-qgui:!.em for s'mpie-mes_zgi.ng PL 94-142 1equire
Sup; 634 1§ 0 Tex, 1978] ). Where the suspeasion o explusion hos only that the Lbaring gzgftcct be impartial, thas is, that he be free from
:ﬁ\:{ecd m'@ child's being denied free, sppropriste public cducation as confhict of interest and that he not be an etwployee of the agency {Sec.
Q 1 13 i’ . - . » .
\‘ . - ., 110 | v
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1212.507). There is no requitement that the hearing ofﬁgcr he }:g@wio
edgeable in legal proceedings or in educational issues nssm;uzeq v.::trf pros
viding appropriste instruction to handicapped stux}emsa Th_us, itis hkc:a!g-
that & heszing officer could clearly meet the requirement of iﬂ?ﬁiﬂi&hty
yet be ill prepared to execute his duties because he lacks important

knowltdge.
Training Issues

Three pertinent issues that soust be resolved before training tpe hesr-

ing officers include sponsorship, method of delivery, snd cost. Smceeﬁthe

" SEA has the ultimate responsibility of insuring that officers are qualified,
decisions pertaining to these issues should be made or orchestrated at the
e ;::}:z!sors)ﬁp, A variety of altemnatives exists Ee:; s?onsé:ing m%‘ning
of due process hesring officers. Frequently, the training is done b){ the
SEA_ In these instances, & potentis] conflict couid exist since the officers
are being prepared to hear grievadices that could be filed against the SEA.

An exsmple of such a corflict was reported to the authors by'a heating of-

ficer trainee who_sttended an SEA-conducted training program. This czt«
ficer reported that the simulated getivities s}l involved decisions made it
favor of the LEA or SEA and against the patent. The extent of this type of
bias may be infrequent and certainly cannot be generalized to ali !:E.A_Si;

- however, the potential conflict of interest on the part of the SEA in
delivering training should not be ovetlooked. ‘

The SEA can contract with outside agencies and individusls to pto-
vide training. A necessaty consideation is: What skills shaq!d s trainer
possess in order to prepare hearing officers adequately to execute their
:espunsibmties{ Essentially, trainets need expertise iq bﬁmh the edn:xcao
won of handicspped students (in determining characteristics, evaluation,
and program alternatives] and in legal requigcmenu and pfm&durc;
{PL 94-142, other epplicable state iaw, stite legisiation, court cases, an
st advocacy snd process). Because of this dual set of skills snd
knowledge, interdisciplinary tesining by both educators snd lawyers li;
appropriate. Thus, the SEA might conttact with universities t{uar cou
combine the resoutces of schuols of education end law to provide inter-
disciplinary training. Another passibility is to contract with private con-
sultants who combine expertise in both education and law.

Method of Delivery. In consideting the method of delivering min?ng
1o hesring officers, issues such s timing, location, and scope of training

o' uld be considered. In regard to timing, it is & common Pncticc for
FRICtes to provide trainjng tq hearing officers on sn annual basis. Certain-
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ly, SEAs snd LEAs are well sdvised to have heuring officers-appainted by
the beginning of the school year, if at all possible. Iif traifiing is provided
on only one occasion each year, some already appointed heasing officers

will undoubtedly be uasble to stiend becsune of scheduling conflicts.

Also, if new hearing officers ase sppointed throughout the school year a3
, & result o resignments of hearing officers or heavy case loads, they will
have missed the training session and will have to wait until the next an-
nual program. SEAs might consider sponscring two training sessions, sne
st the beginning of each school semester. Furthermore, packets of writ-
ten information and se'f-instructionsl materisls could be developed and

. made available to heating officers who arc unable to attend training ses-

sions.

Ideally, training shiould be sn ongoing rather than an {solated event
that occurs only at the beginning of a hearing officer's term of service, A
preliminary knowledge base is essential; however, it msy be just as im.
portant for hearing officers to reconvene periodically to share their ex-
periences in actual hearings and to engage in problem-solving related to
troublesome issues on which they have questions. These scssions can
contribute to systemstic planning in resalving knotty problems sasoci-
ated with due process procedures, :

The location of training is & prectical consideration that could
significantly influence the attendsnce at » training session. In large
states, it is likely that training will need to be delivered on a regioml
basis in order to make it more convenient and thus more sccessible to
hearing officets. .

In regard to the scope of training, variation in training needs will ex
ist in light of the heating officer’s piofessionsi background. Table 1,
which is based on a survey of North Carolina hearing officers conducted
by the authors, provides s breakdown of occupations of the hessing of-
ficers according to the percentage of the total group of officets that falls
#10 each occupation.

It is obvious that the lawyers as a group will have more expertise in
legs) proceedings and the rights of parties {such as rules of evidence and
triel procedures) than:the officers with nonlegal hickgrounds. On the
other hand, the educators will likely have greater expertise in educational
sreas, such ss the characteristics of handicapped students and the
organization of schools. Some hearing officers fn missellf§eaus occupa-
tions, such as the postmuster snd the agriceltursi extension agent, may
have a strong interest in the education of handicapped students and clear-
Iy meet the criteria of impartiality; however, they may need intensive
trsining in all arcas related to due process and appropriate educstion. It is
dangerous, however, to make assumptions of individual needs bue;l on

w

R I S Y,
NAAHEATENRL U e

Tt



Table 1 T .

PERCENTAGE OF NORTH CAROLINA .
HEARINCG OFFICERS BY OCCUPATION :

— T,
- —— 1

—

Ecrcentof “Z‘btal

>

CQecupatiod ‘ Group *

Lawyers . ' ' T 31.8 )
Retired Educators {mostly superintendents and

assistant superintendents) ' 3401
Special Services Directors e.9
College Professors : 6.8

. ASup::,igtgngems and Assistant Superintendeats 4.5

Other {housewife, postmastey, research

microbiologist, attendance counselor, Navy :

officer, agricultural extension sgent) !@_p

occupational groups. In order to plan sysiematically the scope of training
necded by hearing officers, an sssessment of their training needs and pro-
fessional backgrounds should be made in advance.

Cost. The third training issue to be considered is cost. The training
of due process hearing officers §s ar expensive operation. In addition to
paying for the time of trainers {especially if the SEA chooses to subcon-
tract with outside agencies or individuals), the travel and per dicm sub-
sistence expenses snd an honorarium represent additions! costs and
shouid be provided to the hesring officers in order to encoursge them to
attend training programs. Depending upon the professionsl status of the
hearing officer, expectations for the amount of the honoratium will vary.
For exazaple, lawyers in private practice aze likely to have & sct rate per
hour for their time; on the dther hand, hearing officers who are
utiemployed and thus do not have to take time away fram work probably
will ot have an established honorseium fee. In the survey of Norch
Carolina hed¥ng officers, the question was posed as (0 what they be.
heved to be fair compensation for serving as & hearing officer. The
responses ranged frorn $50 per day to $100 per hour. The mean response
was $32 per hour. A!thuugh\his question was asked in regard to serving
as a hearing officer and not specifically in regard to training, the expecta-
tions for compensation aze still itluminating. Despite the fapt that expec:
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tations will vary, the SEA would likely create more i
| n ' | : problems than it =
would solve by paying officers at different honorarium rates. Thus, &
common rate neﬁs to be established. If the SEA wants to encourige and
;ﬁ;ppmi nthe?m;czpntmn ofu Iswyers as due process hesring officers, the

norarium for traimng will need to be soughly comapetitive wi  their -
private practice rates. 2 e ?- : N " ¢ ---‘At-h—t-hfe lr»-

. CONCLUSION ~ *. ° | T

Even those special educators and others most famiiist with the pra- . -
cedural safeguards under PL 94:142 may biave tended to assume that due =/
process is a relatively simple matter. In fact, it is pot. There are = <
nuUmerous events that may trigger s due process hearing, providing issues .
over which LEAs, SEAs, and other public agencies and parents sy
engage in battle. Moreover, the due process regulstions are, for ug{mbly 3
sufigczem reasons, haedly a model of procedusal comprehensiveness and
clarity. Fips_lly, they can become unwieldy sud universally hszardous - ¥

) wheq administered by untrained people. The content and logistics of the .
training are suggested by this article. sut even more is suggesied: name- »
Iy, that the Depmmf:m of Health, Education and Welfare revise at least
;‘I’::ct:gc p;acess hc:;mghfegulations before state practices and decisional
) cnis encumber them with incons i :

e T i inconsistent and pu:enug}!y cumber-

prs
L
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