ED 245 665 _ - S “,"1§j : "In"dlihlss' '{ﬁfﬁ{J:'

- ‘AUTHOR. . 'Helm,'Vzrg1n1a M. : Lo g
TITLE = " Copyright and- the Assurance of Qualxty Courseware.
PUB DATE 22 Feb 84 -
NOTE ) _~ 23p.; Paper presented at. the Nat1ona1 Conference on

Communications Technology in Educat1on and Tra1n1ng
S ‘ (6th, Washington, DC, Febryary 22; 1984).
PUB TYPE  Information Analyses (070) —- V1ewpo1nts (120) -
T o ' Speeches/conference Papers (150) - '
. EDRS PRICE ~ .MF01/PCOl Plus Postage.~ - . -
-DESCRIPTORS “*Compliance (Legal);. Computer Ass1sted’l§struction;
; . > . Computer Managed Instruct1on° *Copyrights; a
*Courseware; Elementary Secondary Education; L
*Instructional Materials; *Legal Respons1b111ty, S
. . Marketing; Pub11sh1ng Industry”’ . .
IDENTIFIERS *Computer P1racy .

¢

ABSTRACT ’ - ,
Issues re1ated to’ the ;llegal copy1ng or p1npcy o FL
educational software.in.the schools and its potehtial effect on, . g
quality software aVa11ab111ty are d1scussedu ‘Copyright v1olat1on 1s
examined as a reason’ some software producers may be abandoning the
.-school software market..An explanation of what the copyright alloys
and prohibits in terms of computer .software is followed by a lis &of LR
‘five legal principles for assessing 1ega11xy of software use.- The & 4 g
remainder .of the paper addresses questions of whether controlling R
piracy would automatically improve software quality; whether the home '
.parket will<really. be-sufficiently more lucrative than the '
educational.market. to cause software producers to abandon the school,
"market; ‘whether ‘illegal copy1ng is really w1desp§ead in the schools' '
_and whether piracy alone is a major cause of poor software. Also :
examined are the current quality and perceptions of qualxty of
educational software, why so much copyright violation exists, and
Yhdt)can be done to ‘assure quality courseware for the schools.
LMM .

o

***********************************************************************

* Reprodnct1ons supp11ed by EDRS are the best thaf can be made : -

* from the original document. *
***********************************************************************

ld

. . . ‘~‘, . . ,‘\‘-



wx~ : - : s
;- L A R -
“".'"F"”OFEWCAM ~
L2 . ‘4 AL INGTITUTE OF EDUCATION ~. ] .
ONAL RESOURCES INFORMATION . |4
, ) . CENTER (ERIC) - — :
E ""\33 been " reproduced ‘as : A

o Ym{the; person o organizatich 24 .

' 2 :
O - .

. 4
=Y -
W -

y ~
;-
P * ’
o .
» ¢+
: L P . ;,
© F.‘E%‘ - &
' "=
¢ B .
No e '
) . o ) ‘Presented at - .
¥ . - ) X . - ' - -~
. - 1
The Sixth National Conference Y
on )
Communications Technology in,Education and Training
P ) € B N . .
. i

i " ' The Shoréham Hotel .
I UashjngtOn, D.C. o .
. February g, 1984 . . YPERMI SON TC G SHOUUCE T,
. - . # MATEH . o As HEEN__SSR_ANIIED

Vivy iia M. helm

’

———

T

T

Py : ' S : - TO THE EDUCATIONAL RESOURC
T ' - ' ' " R . ;. INFORMATLON CENTER (ERIC).""

Aruitoxt provided by Eic:

-



A ]

- ——— C o e——— e : ’ :

“What does- copyrnght haue to.do wnth the assurance of quallty in

educatxonal software7 This questlbn at flrst appears to be another of those

academi_c‘qu_estions that ten&o engage the‘ questnoner far%ore than,,any

El

lfsteners or neaders.iiﬁft unlike many of those academic questions, this one
has a dramatlcally pragmatlc, real—world“ dimension.. AsK an}vcommeroial
developer or producer ot |nstruct|ona1 software about the relatlonsth between

s

- coprright law and the quality of, n=truct|onal software and you will”receive

st

4

‘ - » i . - h ' N ’ . .
the following h7pothetica1 answer, a composite of frequently heard individual

ements:' *The quality of educational software, which admittede leaves -

fsomethino«io be decired, is a direct result of the plracy (l]legal coprving) so

exten=xve in tﬂ’-cchools that lt deprlve us of the protits we-need to invest

.
-

in produc1ng hngher quality coftware. In fact,'cooyright Jiolation in the

+orm of mavlng llleq:: duplnc;te copues of our software is S0 rampant that we

. may haverno alternatlue but to abandon the endeavor entlrelv and foLus on the

-

_home marVet for instructional sof tware."

Ve

- For the born skéftlcs |nc4Ened to question whether software producers are

in fact réady to drop the s\?ool market s0 soon, it is worth notlng that Atarl

has recently made that decision in terms of its hardware, dlscontan|ng

. discount educatioﬁfcontracts, c1osing‘its regional‘educationar'sales offices,

and raising the price of the Atari 800 XL hearly 30/ over the prlce preulously

pa|d by schools, which will’ now be forced to buy dlrectly from retall dealers

‘[11.. Aside from the informal“statements made'in producer—edqcator diavogues

such as the one sponsored. by the National Institute of Education and the )

- Assotiation of Educational Communications ahd.Technolog?*inﬂSeptember, 1983, .

P
some ‘commercial educatlonal software produoers fortlfy the|r"threat" to//
aband: . . .-Ket for the home zark 4 mparing the suze of the
. : - ‘ # m@“ . w

K]

i --and, of cour se, tﬁ"eﬁ_ ¥ %’ hools or even classrooms ‘

’ -



*marketed."

1+ the‘quality of courgeware is so diregt]&'affected by the T
‘extenciveness of piracy in the schools, can we infer that controiilng that
piracy would automaticaiiy improve the quality of the software’ How llkelv ;s

it that the home market wlli prove S0 much more lucratlve than the. school- 'L
market that software producers,wiii abandon -the latter? Are they realigi

unable to turn a.profit on’their‘educationai'software? ) is piracy, or
.. r ] .- - : R . - ~

'iiiegal topying, really so rampant in the schools? ‘Can’t educators make an%“j.

-~ »

copies of their purchased programs? 1f making duplicate copies of a comnuter;j':'

'program“bn a disk or cassette'ﬁb illegal, why are educators'engaging'in”thit-” -

I]]GQ:‘ ac*uunt// Is_pi acx the P“&]EDI]‘&IH Jjn the quaiity probiem° Or are

- N

',there other chtors atfecting the qualit/ of rnstructlonai :oftware/ And Just

what is the aséecsment ot the. quality of educationai so¥tware? Is it poor‘anq/f

-in need-.of . improvement or is it good and in |mminent danger of declining? = o
27 _',";/

‘Finaiiy, in either case, what can be done to assure quailty courseware for the_~

{ . - . '

schoois? . . . . .z _ R h,'ﬁﬁf.

S ' . o .

Before we can begin to answer this cluster of questions, we must Know
precisely what the coprright iaw.aiiows and what it prohibits in termf of

ésjdiscussion-0¥ the problems and solutions,

[y

computer software. Enlighten

after all, can oniy predicatedkugon a clear understanding of the copyright law
VA L : : '

and its applications.to the educational setting.

What the Copyright'Law Savs - . A

" The fe?eral copyrlght law revised in 1976 as P.L. 94-553 was amended in
1980 to clarify the copyright protection provided for computer programs.l The
amended}Section 117 states that -

*+ . . it is not an infringement for the ownen of a copy of a computer

’

,’,’-»/



v

that computer program proulded.

'(1) that such a new coﬂ& or. adaptatnon is created as" an essentlal

4 ¢
t
a ?

step in the ut|l|zat|on “of the computer program:in conJunctlon wtth a

:machlneaand that |t is used-Ln no_other manher, or .
ey that Such new copy or adaptatlon is ¥or.archioa1'purposes;only
'-and that all arcﬁlval cop|es are destroyed in the event that

[

4§f:‘ ' contlnued pqssesslon of the computer program should cease to be

rnght*ul.
| . B e bo .
*Any. exact copies prepared in accordance wi

. ) -ty o 7' LA
the provisfons of'this
sectlon mpy be leased, sold, or otherwuse tran ferred, along wnth the copy .

from_whuch sych copues were prepared 'onIY‘ae part o+ the leage, sale, or
other transfer o{ all rights'in'the program. Adaptatlons soAprepared may
be transferred only with the authorization of the copyright owner ., *

‘
»

? : »

-

While some of the"intricacies‘of this_prouisfon are being and wirllbe

¥ debated by legal experts throughoutithe coming vears, what the public’in

~copies to be drstrrbuted and used by others than the owner of a part|cul'

.specua1121n in c yright law construe section 117 to permf
g

/, Lo A
) . | ‘ ]

general and;educators in particular need to understand is that the law clearly = -«
: : o : ‘ .
prohibits--absent‘permission from the copxright owner--the making of,duplic

4

’

piece of copyrlghted software. The making of one back up copy for archlval Y
purposes only is permitted,,presumably to eqable the user to retaun access to

a program’even if‘the original, purchased copy is destroyed or ‘damaged and
S '
sent to the map%é%ﬁturer for repa|r or rep]acement Some attornevg

E S 3
indefinite number of*coples for archlval purposes, ay t

;«__wcopies are

never i;“;“’ ToahedJ sold or leased to someone else without being accompanied .
. - ‘ ° ~ .

by the di'ginal“toﬁ? from which the duplicate copies were made. Whether the

[ ST
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tbpyright law permits the making of.single or multiple copigg,éolely.for

' o . v s
§rchival.purposes may be an interest#ng legal question, but the Unplications

are-académic rétheQ than pbactﬁcal for most users within and outside the | $

?éducation pﬁoféssion; What is unquestionably illegal, however, 'is the
® . ilunauthorized dﬁplication and use o% copies made from an originélly‘purchased

cepy. o '

. Eﬁually i[légal is the méking of dbﬁlicateicopies from a borrowed
disk or cassette. The c&o?riﬁﬁt law,.@é must-notg, specifies .the
.permissibiliﬁ}.of makrng'éne archfval.coﬁ§{gi the "owner® of a.coponf a

',;cohquér‘program.' Educatores, then, who renﬁ;-bofrow, or prev}e a coqy
ot an edu;ationa[-pnogram in-aiskette or-céééétte:form and make‘one or more
- rcbpies-for use by students in a classroom or ;omoutbr labprafory may be saving
the taxpavers a con94deraoiecspm of mornevy, buf'they,are also violating the
» coayrxghf Taw, IQ short, the Qﬂllllegally ﬁdplicatéa qpb? 6£Aa computer

program is the copy made by.fhe_owner of the master copy and retajned in that

Jﬁérson’s possession solely for archival or back-up purposes. -

3

Leqgal Ambiquities in the School Setting »

.

The copying of a program from one diay/or cassette to another is a ﬁiifr

and u&sti'onﬁ’e violation of copyrig}i{law. In the educational setting,

’ : ‘ o AR .
however, there are other, more subtle ways of making one copy of a. program
. ' - ) " M . ‘

service a nqmber”of students simultaneously. For example, teachers may--and

[y

‘do--use one disk (if if contains a single-loading program) to boot i:

- ' .¥eq&gnt;allx/any nGmber of microcomputers in the classroom or laboratory.

!k” UWoth the proéram in the compuiers’ memories, that program can then be run by

students at their computers just as if the disk were 'still in the drive. Is
) \, s .

this legal? A L o AN




N 2 ' - . |
At first,'we might be tempted to agree with that teacher that he or she

h

_has made no addltuona] copnes of the program and therefare is lnnocent of

vlolatlng the copyrngh{ law.. However, the copyrlght law defines the term

'copy‘ in such a way as to include any. form of a copy of a computer proaram.

Section lOl'defineé "copiés® as "material objects . . . in which:a work is

: . - . . { . .
fixed. . 1 . And *f{al work is"tixed( « « «» When its embodiment in a

copy . .. . is sufficiently permanent or stable to permit it to be perceived,
reproduced, or otherwise communicated for a period'of:more than transitory

o 3y

’duration.' Given these deflnlttons, a computer program in computer storaoe--
B . . f ‘
whether in RAM or ROM--ls consndered a copv because |t may be repeated1¥

reproduced,or acceﬁsed.:Jhls |nterpretat|oneof what constututeS\ a copy," %ﬂ
oerfuedftrom the,ihfluehttél CdNTU Report,[2] hasﬁbeen_upheld by the seven
state‘and tedera] courts which have tq‘date ruled’on the iesue.of whethe:~
software/fn:the forﬁ of operatihg é}stewe contained on silicon‘chips

ehpedded'fhside the computer constitutee "copies" of programs deriting

copvrlght protection. (FranPlin’s out-of—coUrt settlement with Apple in

February, 1984 pr|or to a U, S Supreme Court hearlng fur ther reunfw ‘

consensus about what constltutes a "copr" of a computir program.) Returnlng

!'.Bur example of sequentlally booting up a series of microcomputers with one

dlsk-,. it seems reasonable to expect that such a practdce ‘wn - d be ’Sid

an illegal duplicatipn of "copies” even though those copies are not tangible

-

RY
.

or visible.

A more ambiguous-use of computer sof twdre .in the'schop]s is the newly
, - ~
developing trend to network a number of microcomputers together so that one

program is accessible to a number. of stuoents simultaneouelyr A program
-designed for use byqa single microcomputer may: need a bit of»modifyt’ toirun
in a networked syétem, but as ihcreaaihg humhers ofvedutators acQU|re skill
and sophisticationvwith the,hardware and the foftware, such modtfication is )

-

." 7»\
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entlrely feasible and therefore qunte Ilkely. -A ﬁetwork sysiem raises e
- \ o~ V4

©- numerous |ega1 questions which haven’t begun to .be- answered in any deflnltlue

- [ I J.

ways R - ‘ . I . e )
. | " Each of tbe,éeveral tyges'é% nefuerks raisesjits_owh'typeé of qﬁestions,'
.z,of course, and it is peripheral to ogr'qfseussiqn'to do more.ttip/e%{er one or
two as exeﬁples. One Qfetﬁe,crucialiqueetidﬁs‘is whether a eetwork Ce—
constitutes fa"machjﬁe*}(as ref%n&editb in sectiqh?1175 etisevera{ maeh;neé.
L : Uhether {o,défiﬁe ;a mathine“ in terms of thq hardwgre or the soétwibe is .

' f

uequa}ly problematlc, for some proerams deSlQhed -for a networK of
_m:crocomputehs temporarlly Nlimit the functPonnng caﬁ&fat? of the otherwlee
flnceoendenthunlts. Some leqal exoerts questlon ‘whe ther the dlfference is

1eoallv s:qnificant between“a srnqle-loacuna prooram and one wnxcn "trauels"

‘% b back anc forth between Erloe ‘and CPU {as for. examole a word prq‘escnng program~

.. " will do?. Others are.concerned 4bo'|ﬁerence be tween ‘a network in ,
- which the program in ‘the teﬁ¢rali:ed’ 't enters the memory_b{ each individual

station and a network in which each station merely accesses its own
"dedjcéted“ portion of the main memory in"a centralized unit,

~ Educatorc need not wait, hbwever, fonkthe legal and Judicial enterprises

toipesdlve theee qomplex‘technological/legal questions which perhaps are-
 irre§olvable anyway. .Fortunately, wgbare not limited to section }l? and
- ,b','éection 101f54 the copyriéht.law wheﬁ~trying io determine the legality of
various uses of computer sof tware. Tﬁere are, edditionélly, several legal.
; .
,princip]es‘deriOea from.the:copyright-law and the functions it is }ntendeéito

serfve. AN jnfdepth discussion of these brinciples is beyond the scope of

-~

“

this.essay, but they will be briefly identifiegfgng elucidated.
. - . N ./ - \

~.Leqal Principles For Aesessing Legal ity of Software Use

, ?
There are five basic legal principles or tests by which to assess the

]
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iegaiity of specific uses o¥f- computer software. These incfude 1)'the markKe t

L - -

effect test, 2) the intended use test, ) the distinction between -

o

snmuitaneous and sequentiai Users, 4) the fair use concept, and 3 the )

applicability of ircenSing agreements that often. accompany purchased software.
. :. ) o . . . S ~. 4 ,;. . . . . \

1) The market effect test derives from the functien of the-copxpight;iaw,

which 14 to protect the iigggciai intere%ts of creative peopie. To pesé this”
tegt, the questioned use of a computer prdgram must not depriue-the copyright

A . : =
-owrter of rightful profits. The makiné of dupilcate cop*ss in order to_seue

oneself or others the-expense of purchasing a copy, then, depriuee the

copyright owner of the profits otherwise earned from the sale of an equiﬁaient
4 . . . n .

' . . -

number of copies=-failing the market effect test. Making one purchased: copy

actessib]e %o muitiple s+muitaneous,user§ ih a schooi through sequehtiaiiy

booting up a series Qf computers wi'th one dick or cacsette is also lTikely--to

fail the market effect test, for the copyright owner has undoubtediv been

CN

‘deprived of profits from sales of copiec equivalent to the ' number of computers

on which the'program is simul taneously running. Another approéch to the

market effect test is to apply the golden rule for computer users, attributed
to JOSepmﬁ%acponaid: *Take not from others to such an extent and’in

such a manner that you would be resentfui if thex;so took from you.". In other
“ words, put yourself in the shoes of the producer or copyright owner. If you
o - ' . . ,
would resent the usage in question, it is because you are Tosing profits and

therefore that usage is certainly questionable and probably illegal.

' 2) ThHe intended use test provides a helpful supplement to the market
. - ‘ d . . ] .
effect test by requiring consideration of the design of the program and the
S 4 . . N
. v

‘

y

intention of its designer. It is especially heiptui in reéining quecstions

about the legality of networking microcomphters. Speciticaiiy, if the program

- * ~
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is QEsrgned'to serve a network, reason sugéests that such‘? use would not

viqiateathe’;qpyrfght law. If, howéver, the prqgram is designed to’be used by

- -« M - .
y’single,user in a.single microcomputer. ‘and it ¥s modified to serive multiple
users in a_néiwork, it is notfbefng used as_iﬁtended?-thereby failing the

> .

intended use test. The latter example also, by the way, fails the market .
e¥tect tesf, in depriving the copyrjght,o@ner of prdfits from potential sales
, . } DR

of additi'onal copies of. the program. . ' . .

3 .Th; afitin;tion bé}weén gimﬁlta%e;us and sequential ﬁsers derives.
sﬁbs;antially from_ the marief effectj?nd intended use tes¥s. But the f‘. S -
rationale derives from the right of the gﬂgég ot a program’iﬁ{disk or caésettg
form to qp ;ith that program what he or she’wlll,)as-lang-as no duplic#te

~

- cedies are made {(berond the permissiblﬂ archidal copy). That means that the
cwner of, sav, a Wordetar program, can loan the copr to someone else to use

. - ’ » « R
~etther on" his or the other percon’s computer; the owner can use the owned copr
. . pe ! 2 ’

~ [

on someone else’s computer; and’ the owner can loan the Wordstar.to any number -

of individuals--one at a time, of course, that béing the\on]y option. Experts

in copyrigﬁt law agree that software use involving multiple séqueﬁti&l*uéers

is much lefss problematic--much lesé likely a potential violation'of copy#t’
. . _ / . : o T e ?

law than is software: use involving multiple simultanegus users. Thig helpful

distinction, however, is not-without potential ambiguities arising from the

fact that.multiple Jsers, whether simultaneous or sequential, constitute a

»

proliferation of users. And controlling the proliferation of users is held,

. - even and’especially by those who iyﬁerpret the copyright law to permit the

duplication of‘mulfiple arcﬁidal cdp}es {31, to be fhe intent of section. 117,

4) The fair use concept differs from the three previous tests in that it.

¢

-~ is contained explicitly within the}larger copyright lawawhile the latter are

legal principles derived seconbérily from the.pa3ure and. fénction of the

[ ) . o -
L

' o .

N » B ..

o L 10
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- copyright law. Embodied in section 107, the concept of fair use is intended -

~ to balance the~inteﬁ€fts of copYright owners with. the needs of others for

v access to éopyrightgdﬂmaterial. Educatof; are. prime but not. the sole
beneticiaries of this proviéion, which faciiitgkes limited access to .

-~

copyrighted workg not only!¥or researchers and teachers,-but.aiso~fof'media

reportersvwho review, ﬁeport and comment on such cbpyrigﬁted works, vln .

deterhiqrng fair use, the following factors are to be considered.

-

PR

a) The purpose and character of the use, including whéther the )

P

_copied matefial will be for nonproﬁit,gedUtafidnal use or foF commercial use--.

though courts have already established that the absence of financial gain

) . . .
rtcelf is insufficient for a finding of fair use. .
b> The nature of the copyrighted work, with spéecial consideration

2 s HN

E . given to the distinction be tween a creative work and an‘infdrmgtional workK.

-~

For example, copies. made of a newspaper or newsmagazine column merit less

pﬁotectioﬁ than copies made of a musfcal score or a short siory; Copie$ made

Fo

of material prepared for classroom consumption merit more profettion than -

copiés prepared for bubric consumption. At least part 6f the rationaTe for °
this, obuiouély;Astems'from the market effect test; a teacher who photocopies
"a workbook page or a textbook chapter is depriving the copyright-owﬁer of sale

profits in a way that he or she” is not depriving a coprright owner of sale
profits’by the copying of one page frdm the d&ily paper.

¢) The amount, substantiality or portion used in relation to the

o

copyriéhted wonk‘as a wholé. This factor requires consideration less of the
number'of lines or paﬁés copied than of‘the proﬁortion'of the larger work that
is copied énd used. . ' —~ |
d The effect of the use upon the potential market for the value of
' ihe copyrfghted ;prk. ’Tﬁis.ig; of course, the most decisive and enlighteninb
.factor for'deiermining fair.use of coﬁputer sof tware ;nd it serves as the
u. . s V ‘ . ' " N

;) ‘ L o »9 L 1“1
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" basic principle. from the;qther three factors are derived and to-which they are

t
. .

related. . - B s, . -

s -

Applylng the=e four factors to computer software, we. find the falr use:

_qoncept only mbderately help#ul, and certannly not very encouraglng from the

gperSpective g; an educaton looklng for suppert for the most generous p055|ble

,unterpretatlon of what the copyrlght law’ allows. The furst factor, pertannlni

to the characteﬁ and purppse of the u=e, would be cause for rejoicing |{
‘were the only. factor, for most educators wlshnng to make, - dupllcate coples of

- cof¢ware for thenr student= would meet‘the- test of 35|ng those copies for

©

educationaly nonproflt purpose= rather than for direct commercual benefut.

 Howewer, the remaining three ‘actor: negate the potential support educators

v
»

gesire The nature of the copyrighted work, in the case of educational
zoftwire, is--redundantly--educational rather than merely public. It is
designed for classroom yse and as such receives more rather than less

protection from copying. The amount or portion of the original work copied is

even more problematic, for it.is nearly impossible to copy less than an entire

computer program from one disk ‘or cassette to another, and if it were
. . - .

possible} the partially copied program would be all but useless enywey..

Y

Finally, the effect of the use upon the potential market tlearly renders the
; , N

copying of courseware -an unfair use, for every copy made and used reduces the

»

potential marKet accordingly.

Many educators today would undoubtedly like to expind the definition of

H

4ain‘uselzé include making accessible to the maximum number of students the:

maximum amoun t of’softwepe with a minimum expendi ture of taxpayersf’doflers.
.'uhile the -definition jtself ieiuhtikely’to be'mpditien to accommodai?-this )
desire, there ere other meene of Qro&iding'greéter quentittes of software at
greatly ;educed costs, ‘sevébéJ;b* those means are contajned'within'the fjfth

I

e el

. S e, . | | -

’
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and Tast fac}or tor determnnung the legalrty of varyoys uses.of software-in
the edqgﬂt\ana? settlng. e T o ;/f'i‘. L LT

R Co . i ~

software.- Found in manuals or other materiats accompanying the disks or

cassettes, these l|censes ‘become e{{ectnve when the packagﬁngxns unsealed
L " y s ’ o £
s Though the languale varles, “the provlslons are similar and will read much llke
CoL o \ r
Ve . ., -1

;/;’____Lh}% sample license taken ‘from Splnnakeré‘

"The'distribi'Jti.on and salé of thi-s produc[:/ are intended for the use of
the or|o|nal purchaser only and {or use O ly on the computer system .

»

specf¥|ed. Lawful users of this program;are ‘hereby licensed onl¥ ‘to read

9 .

d) . the‘program‘{roM'its medium'into the memory of a computer for ‘the purpose
= S ‘
L , of executxng thns prooram. Copvxno, oupllcatuno, selllng or otherwise
:f' . dnstrlbut:ng thlgfproduct i herebv express]/ forbldden g _-' o

?

'h . Thig txpe of_llcense, howeuer, is designed to reguhate the use of a single

'program by .ite cwner. 'Schoojs and schoél:districts often have the-ootfon.of
(7’> ').participating:jnufrcensing or leasing-agreements much larger in scope; some oOf

-
-

. these'are-standaroized'agreements-initiated by thetsoftware-prOGUcers and
[ : » i . \ - ¥

others are - |nd|v|dually negotlated agreementstfrequently |n|t|ated bY the

\l’

school personnel. ‘Details on these broader llcenslng contracts are presented

e betow but the polnt of |nterest here IS that the legallty of speclflc usages
I - * . - fl

L "gm\\:ucatxona}'software’wlll oftenybe determ|ned by the provlslons o{ a
1

.
-

ice se,‘whlch are no less b|nd|ng for belng more expllclt or more strungent
. A .o d, \.'.
than the copyrxght law\}tself o e '

) o~

S v .

In'short there are: numerous Iegal questlons raused about the

complex‘tles of computer hardware and software as: used in the schools, And lf

LS : | . -

definitive answers are‘fewer'than we might wish, we can turn to thewcopyr}gh}

9 t0jsevera1f1ega1”principles, and to specific. License provisions in ogF

e) bucenshng agreements frequently'restrictdthe uses of .purchased® .

b
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attempts. asseip,the~legality of-hctual or potential useé'of courseware in
_ , , X -

‘

.éduc%tion.

[ 3

Havlng establlshed what the copyrlght law says and what

'i additiona .legal consrderajfons govern “the use of software,' we can turh'to

e, the questions of copyrlght vvolatlon angd then to the effect of copyright

SO e . ‘ >
u|olat|on ‘upon the qualutv of educatuongl soft are. T Q e

i 4 v > B

, : L vy . \".

e .
%%?;$ How Serious I Sof tware Firacy?
q r Y i )

How widespread is copyright yiolation-in the form of illegal.ﬁopying of

compu ter softwaré?f'No documenhtation exists for the extensivenés® within the

- fyela of education, nor in fact is there Teliable documentation for other

areas sych as business or the-home market. But industry spokesmen fare

convinced that approximately cne-half gf al® copies in use by business are
. N ’ N .

1}leqgal copres. Daniel.Fylstra, «hairman of UisiCor& in San Jose, for

example, believes on the basis of numerobs'visits across the nation that for
S ) : ’ .

eyery copy of the popular VisiCalc ‘electronic spreadsheet there is an

: . ' . oo t '

M

illegally .copied one being used [4]1. As dn indﬁstb?~wide‘fighre, "that’sf

extremely conservative," says Brian Le®, vice._ president of Synapse Software in

Richmond};Cafjfornia [5]. . LacKing similar estimates 'from producers o

of instructional software for the schools, we ahe_left_to assume that the

extensiyeness of piracy in education may be companable to that in business.

'Certalnly, we have no reason to belteve, ‘and courseware producers have not vye't

clarmed, that piracy is more common in the educatldhal settlng than in ~

. »

business or home markets, In the absence ‘of documented >tatlst1es we can .

only.characterize the amount of software-plracx in education to be

. .

'substantiai.'

"~ - Why So Much Piﬁé;y?‘n v
Copyright-biolatibn in the fqrm of iiﬁegal"duplicatidn of compdtérw

H L P C .




5 o Lo
software is éxtensnu%?because it is easuly accompllshed and |t saues the
a : .
expense of purchasnng what is often very costly oftware., How easnly~/ L
Y i . N
duplicate copies can be-made‘from a glven program Jepends, of coyrse, to some

extent on whetheruon not/thdt pieéce.of software is Cop7—protected. Yet even

%ﬂqu of the “locVed“ or copy prote{/ed sof tware desngned for Séé in the

-

'schools can be 6ﬁpl|cated ei ther with the aid 0* COPV programs” " designed
"
spedlflcally_fon that purpose‘on,by individuals with some expertise in

manipulating computer héPQWAPe and software. 4/ B ‘

a

Another reason for widespread.copyright vjolation'in the'échools is that

miny educators are not-yet even aware that making duoltcate‘copies of

u

fqﬁ&righted eoftware is a utolation of the copyright law. Even tho=e

}eoucators who are |nfonmed about the legal restrictions on copying software
may indulge.in the 11]bgal actlunty, altruistically JustlfVIng their actions
on two counts: 1) thev are prouiding thein students with afcess to software
the distrtct‘could othehwise SE% af#ord- and 2) they are saving the

beleaouered taxpa/ers countless dollars. Instructional programs, aﬁ&er all,
@

may cost anywhere from $30 to $300 for a stngle program and upwards of $1000
for a total packege-ln,_say, math or )anguage sKills. The |nc1|nat|on‘to

ignore the cooyright law,may‘bé‘bo]stered by the knowledge.thaq lone 'oirates'

(2

are unliKely to be hunted and prosecuted by the software producers, who

readily admit that_their'toremost‘concern*is logating the wholesale -

- . . .. L .
distributors and hardware/software retailers who are not only pirating but
profiﬁing financially from their illegally copied programs. S

i

Finally, some egucatoré who Knowingly violate topyright restrictions on

the cooying of c 5ﬁter §oftware do so with impugnity because they work in ;

school districts)or educational-institutions that have not yet'establtshe

policies or protedures for[monitoring.the use of. software to preuent the

s
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illegaJ copyﬁnﬂh:r the using of illegally copied prograns,. These districts

.and lnstit/}lons are most llkely to be ones in whlch the admlnlstrators

4 . -
\

themse!ves are unlnformed abqyt the copyrlght law. 'In short, soff‘are plr cy‘

in. the’ 4|eld of educat10n 0ccurs because |t i% easy ‘to do, easy tOIJUStIfY,

-l\'. -

~ and hard to detGCt' especnally/(/ the ‘absence of colleagues~alert to the- .

< /
3 o«

presence and |llegal|ty'of‘such acjuvrtg,‘f Coo T

-

-

. N -. i . ) ‘ X ..
The Copyright-Quality Relationship =~ '~~~ - - o .

'Before elaborating on* the alleged'nelatfonship.between copyright

'protectlo% and the quallty Qf educational. sofh&are, we should brlefly o

AN

establish some a=secsment of the current perceptlons about the qualtty of - ., -

3

structional software. - Educators'and-evaruatars of_eduéational gof tware
iontﬁbe e%pected to te cr-tncal--and thev ire. Carl Eeroer,la software
evaluatxon expert at the dnxverstly of MIChIQan, for example, malntains that

onlv S of the educational =oftware currentdy on the market is excellent, 20%

s
i '

is good, ahd the rest’isvpoor {61, Evenlsoftware prodUcers, howeuver, -admit to
the poor quality of thefr'products. Chuck Carlson of Rahdom'House has
'estimated that 'ti]he figures'thatfgo around the industry are that only 3-5%

0f ‘the educatlona1 programs that are avallable are worth looklng at" [71. 1+,

e

the more conservatlve assessment seems sQrprlslng, espeC|ally coming from
'WIthIn the ranks:of the producers themselves,.we should Keep in mind the fact
3 that it precedes"Berger’sfassessment By about two years--and all observers

agree that |mprovement is’ notlceable w|th|n that two ygar span.
\a

Nevertheless, two years of ranslng the level of g§uc;&4onal sof tware quallty

» g
Bl

still leaves us with:a slgnrflcant proportion of barely adequate software.:

1

;have to do with the duatity or the absénce of R

\:

"ware? 14 we accept at 4aq§§§alde the éxplanatlon .

-
s

.o
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use of computer software robs them of suffncnent proflts that they snmply
‘
cannot afford to |nvest the tlme and money requnred to produce higher quallty

e |
software. Cost estlmates range from $20 000 $40 6oo for the development of a
é
sﬂngle program\d1sk to $250,000 for the cost of developlng an ent|re f'¢

[

'cpurseware package to $400, 000 for the development, testung, manufacturlng,

- -«
: packgaglng, marketlng, overhead proflt and development of accompanying prlnt

ma?erlals‘fon teachers, when_such Yarge |nvestmtnts are reqU|ngd, a large.

’:’.l"‘ ) - ) L : - . ) s . . o
.'Feturn is expected--and probably  necessary. Yet, if, potential sales are never

\

o realfzed because one copy can- be dupllcated or, as we have seen, otherwise

;" “uflllzed to axtxs numerous students sxmultaneously, the potential pqpflts
-‘fhu -

'+ never mater |ﬁ:

|3 . ANl of thls sounds convnncnng--at first, o SN
TN + - A . M . .
v % ne The argumeqé loses some of its persuasnveness, however, when we ralse

'f‘

& .
, %csome~ratﬁ r natural questlons, beglnnlng with the question: when plracy

.”‘_

X nWaQES.all the software markets, why do only thg producers of |nstruct|onal

" 5 \_ .

ﬁiaf a
.ké%‘ :so-twaré ‘blame piracy +or the poor quallty of their products’ Courseware

of tware belng used has been |llegally copled,*admlts that the

N

. 25 e )
T «i;‘,half the stze lt should be,' yet *fwle stlll have a viable

l

% ’ |ndustry [8]. Software producers are expendlng consuderable amounts of money'
X .

by 5}ylng to devlse technologlcal means ‘of preventlng unwanted copying, but their

,‘_'

- expenses "are, of course, passed on to the consumer eventually. Other software

. producers try to minimize piracy by provlding user support forrowners of
legltlmate coples of the|r programs. MicroPro, produceérs ol the popular
- Wordstar, for example, have utlllzed thls enlightenedi'approach, in part.

1 - N
[ . "

o‘--v N
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because it is more cost effegtive than the various technoiogical approaches,

]

in parf;bgcéus? it may enhance public relations=-and in p?;t, according to one

spokeépgbson,‘beéabse the company has not yet found a sati factory (i;e.;
effective and coSt-effectivéﬁ technoloéicaf devige or systemkforﬂbrevéntfng'
unwanted duplicatf:; of its preducts, The point here is that alj software
producers recognize agd'suffer.from the problem of piracy--yet none but
educational software proaucegs are éuggesting ghaf they might'abéndon }he
enterprise. » T ' '__ o (

From another perspective comes both a new question about the
.instructional software enterprise and insight into the first question about

‘why only producers of instructional software blame piFEJQ for the inadéquacies'

.

of their products.J That is the perspectidg?bf the noncommercial or nonprofit
. . ol '
produiers af educational software. The oldest, largest and quite possibly fhe

best of these nonprofit producers"% the Minnesota Educétional Computer .

Consortium (MECCY: “UWhile they need not be profjt-driven, they are not in the
business of losing money either, Most of their software is highly ratsg

educators and evaluation experts, yet it is madé available to sthpé]s for a
very small fracgfon of the co§$>of‘commercially produced soffwahe, Prices
will vary siﬁce>map§ clienfs are-éiﬁte fducation agen&ieﬁ or.régibnal
tooperativesvwhich determine their ﬁritesl?or<makiﬁg ava?lable_to individu;f
school districts the;MECC‘softwareithe}'1ea§é,diréctly'from ﬁEbC. But it is

common for schools to be able to purchase;a*disk wi th squeral brogram;-on it
¢ for $4 or $5.

A 2

~ Even commercial producers, however, are catching on to pricing schemes
o , : . I »

which will make illegal copying unnecessary from a financial standpoint.
Bertamax in"Seattle, Washington, leases to the host school of a consortium

. .
x

.ofiat least 50- schools its entire software collection. Each member school
" pays-a first year fee of 5500,\§nd an.annhék fee of only $250 in succeeding.

16: - 18 ’




vears, for whkich it receives the number‘ot'copies of programs it needs for .

\4

its Lnstrbctional program. With access to a current |nventory of 250 program

’

disks, a school. pays, in effect, 32 50 per dlsk that flrst year and for the -
$250 in following years, it will have access to adequate numpers of any new
programs deeeloped by Bertamax; When a school needs only to pay $5.00 of less

per disk, which may'containhtour or five programs on it, the need or

motivation to make illegal copies in order to save money is obviods]/

drastically reduced. '
’ ’ ~

4
If we assess the alternatives to the modus operandi of the commercial

sof tware producers--and it is they, rot the .nonprofit producers who threaten °
. - . N .
to abandon the enterprise--we begin to question the validity of their self-

described pli%pi. In fact, we might question whether the,'piracy problem®
[ . | . . » : [

simply serves as a smokescreen for some commercial prod:- f educational
» 'S

’

software who have rushed into a new market when any prog-am that ran was -

considered good. Yes, they undoubtedly could produce better quailty software

«

\\T$ they could invest more money, which they would do if they could reap their

expected profits. But high qua]ity softwarefis already being produced.in

4

spite of piracy. Cohpetition from a growing freservoir of hithquality

o . instructionai eoftware'(whether commertially/or noncommercially produeed) is

much more lukely to result in rausnng the d%era]] level of quallty than is the

1

elimination or reductlon of p|rac7.

We might hope that the qudlity of educational software will further be
_improved as e publishers of textbooks and other instructional‘materials
begin to iﬁcorporate software into their line of products, This sector is a

special subset of the commercial producers who have just received such a harsh -

>

~Judgment, and as such it deserves partial exemption from that -judgment.

Textbook publishers'now marketing.cbmputer courseware are not, after all, the

[ A . .
L] . 2

a

~ w019

1
Y
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'. .\ v *
-the ones threatening to g;andon the school market. And their develi.: ent of l
/.'eduoational software is a natural expanSion of their well-established mission

to provide other,éorme of instructional materials:: Textbooks publ|shers,
furthermore, have one advantage over the other |nstruct|onal software
producers' a history ot experuence w|th the eduoatlonal system and its
- curruculum.' Thenr products can be expected tq/'flt into" ths_:urrlculum--a
very real-concern among educators. This\toncern is so strono; in_fact, that
many educators tend to purchase the more expeZsive_commercPally produoed
~ courseware over th: MECC-software'in spi te ot their high regard tor the
quality of the latter;—prefisély beoaueefit }s perceived to fjt into'the
cur ulum and achievjmiducational‘objectives more closely "°1, 'In addi t:on

. v r (
to experience with such essential _.pects of software development as

- , - -4

field testing and greater awareness of gr yde level distinctions, textbook

N

i:i;;:ﬁﬂrs have the additional advantage pyer most other ‘instructional = -
“ software -producers of not.beino totaliy ‘ependent for proflts ol the sales of
. : s

their software. lf |n the early phases their'sof tware- venture is not .

v

acceptably profltable, any losses or ma glnal proflts can temporarlly be

absorbed by the larger enterprise, In shart, the textbook publlshers can

_probably be e;pected'to offer a growing col]ect&oa of instructiopal software
¥ -which is at Ieast atceptable and perh ps sometimeé outstanding.in quality.

‘.

The qua1|ty o¥f educatlonal softwgge,‘then, is much less dependent upon

°

the effect|veness f the copyrnght Taw. than it is upon the knowledge of

—

software producers (de5|gners, programers, deve]opers) about exlstlng

Y

curriculum, about learnlng theory and child development as it pertalns to age

and grade level distinctions., Familiarity and expeqlence with these factors
P ' ) : ; . .

as well'as inoreased involvement of educators in the ﬂé%ign of software will

m|n|m|ze current f?aws in pedagognca]ly deficient courseware' and time,'é‘

‘N

experience, and competrtion may wel] reduce the technologlcal “or functlona!

".18 o 20 .
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flaws that account for the ooor quality of much of contemporary sof tware.

.“ »
Lo
Y -

" Can We Assure Quality |n°Educat|onal Software? - f&v,

~power or influence do they have witb which

coe If copyrlght has only a .tenuous reiationshlp wi th the qnallty of.

v »

instnuctlonai software- as we have demonstrated, ‘can we assure quailty in the

-

sof tware being”used by our young people in,the schools? l?'sp, who has the
responsibility and the ability to assure the desired qualiti?‘ And what .+
. L . . -

Y. accom;  sh i€ “necvssary task?
+ Believers in the free enterprise sysiem may argue that competition itselfs
\ ° . - ~

-

will eventually raise;the devel ozgquaiity in educational so}tware. Once

educators become more famiiiar”with computenized instruction, they will becoma

more sophlsticated and demandlng consumers, se]ectung the best software on the

R -

market and leavung the |nferé;r software,on the inventory’sheives. Skeptics,

however,' argue thaf such, comgetition assures little more.éhan the success of °
. . - . * .. o ° . ’
the most sophisticated marKeting schemes, for such competition among textbeok
B ) .\' . . . ) Y , , i .
publishers gnd similar competition in other lines of products has seldom

» ~

guaranteed quaiity, they malntain. o .
Competition in the marketpiace can, however, provide quailty products‘ .

ot

when consumers are |nformed and when they demand quailty.' In terms of
N ° ?

edirfcational software, this means that educators must become familiar wlth ) .

.

computers andvcomputer software, familiar with the sources for software

evaluation, and familiar with the criteria for evaluating instructional

software. With this fnowledge, they will be able to select the better quaiity

™

instructJonai_programs and’ théreby signal to the produc@rs what they want, .

. “& . r ! ' °

whdt they expect and what they will buy--information some commercial sof tware

¢ ~

producers‘now claim is unavailable and another factor in determining the

t

quality of courseware now belng produced

The newness of the software market and products has Occasioned numerous

N

Tk . : PR
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sof tware evaluatioﬁ‘agencies and experts whose findings are published iin

) . b ’ L T . o Y » . . * .
innumerablé education journals, reasonably accessible to most educators...
L » . ) rl . . . Vot

[ N RIEEN

?urihe}more,.Qorkshops-énd Seminars on evéluatiﬁg'software are proliferatiné}
- being=6ffefgd‘éy.man; pro?essional associations "and state‘or.régionél
éducgtion agen;iés as well‘as by 6igher educa?ion‘bersoqnel;* Perhaps the easy
acc;ss to independent evaluations Qill ;aise feacher(éxpeq}atibns foFﬁ?hel
< quality of software igycontrast to'theiﬁ paséive ac?epk&ncé of textbook .
. . T, v -

materials for'which there has been little systematic evaluation by indepehdent

sources. , I'f so, we can‘look for a higher overall level of quality in
‘ : .. T w o .

-~ -

.educational software than in the textbooKs of the'past and present. - But the

- assurance of,qualrfy/software,'for better or worse, rests primarily with

. -

educators whose Eurchases ul?imately“déterminé @ﬁat the'so?fﬁaré produters

. create; market and sell, And those in higher education who provide pre= or
, 2 )

£ -

\

~" in-service sducation for teachers and agministrators have a spécial .
~ . » R~y i . R . .
'reSponSipylity.to develop thefkhowlédge‘about and sk;lfs with computerized

(nétrucf;on_that will enable'thefr educator-students to be thg informed

-

consumers requisite to assuring the quality of instructional software.

‘ ;.
i
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