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reflect a sensitivity to the emerging policy issue of education of

the handicapped, which means that special education teachers'
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related to student achievement because it regulates key variables

related to school effectiveness. (Author/KS)
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ABSTRACT

Defining educational policy provisions as those that direct the

development and implementation of educational programs; we investigated the

extent of educational policy bargaining and examined some factors that might

explain variation in extent of policy bargaining: To determine whether

bargaining agreements reflect responses to emerging national policy issues,

we gave special attention to one such issue, education of the handicapped.
We also examined the extent to which policy provisions are implemented, the

extent of bargaining over certain nonpolicy provisions that have strong

interactive effects with policy provisions, and trends in educational policy
bargaining.

Using a Contract Provision Analysis Form developed for this study; we

analyzed 80 contracts from districts with over 15 000 enrollment. Interviews

with school personnel were conducted in six of these districts. Findings

indicate that educational policy bargaining is extensive; to a degree not

previously recognized or predicted, in the areas of curriculum; student

placement, and teacher selection and assignment. There was more educational

policy bargaining in states where teacher strikes were illegal and the

private sector was highly unionized. No consistent relationship was found

between policy bargaining and particular national teacher union affiliation

or district enrollment. Interview results suggest that bargained policies
are implemented.

It was found that "status quo provisions, which maintain current

practices and procedures; were also extensively bargained. Because these

provisions freeze working conditions during the 1ife of the contract they

strongly influence educational policy: Nearly ail the sample contracts

contain grievance procedures, which affect policy by mandating how policy
provisions will be enforced:

We also found that bargaining agreements reflect a sénsitivity to the

number of the contracts including policy provisions related to this area.

of special education teachers exert more than minimal influence on bargaining
agendas.

Finally, we found that between 1975 and 1981 there were sigrificant

increases in bargaining over a number of noncompensation provisions, such as

grievance procedures and pupil exclusion provisions, which indicates that

bargaining over noncompensation provisions; contrary to some researchers’
predictions; had not peaked by 1975.

Because the contract fixes what things must be done how, when, and

by whom; we speculate that educational policy bargaining may reduce school

district adaptability: Policies and decisions once left to the discretion of

building administrators are now established by contracts. It is _possible

that educational policy bargaining may be related to student achievement

because it limits or regulates several key variables related to school

effectiveness.



CHAPTER I, INTRODUCTION

Literature Review

In preparation for this study we undertook a review of the literature
concerning collective bargaining in education. This literature documents the
impact of collective bargaining on the salaries and working conditions of
teachers; suggests an impact on school governance, indicates an increase in
bargaining over matters of educational policy, and offers several

schools,

Bargaining for Salaries and Working Conditions

As the subtitle of one recent research study indicates, "Unionism Now

Pays." In 1977 teachers represented by labor organizations increased their
salaries between 12 and 21 percent more than teachers who did not bargain
collectively (Baugh and Stone 1982); Through collective bargaining, teachers
also have remedied some of the concerns about working conditions that
initially spurred them to organize. Between 1970 and 1975 teacher
organizations and school boards substantially increased bargaining over

aud grievance procedures (McDonnell and Pascal 1979). Employees represented

slight decreases in the pupil~teacher ratio, the length of the working day;
and the number of after-school obligations: They also bargained siightly
increased time for class preparation and meetings with parents (Eberts and

Pierce 1982),



on teacher salaries and working conditions but also have speculated about its
effect on school governance. Some legal-political theorists have argued that
threatens the tenets of representative democracy (R. Sumimers 1976): From
their perspective; exclusion of citizens from governmental decision making,
4s when school boards and teacher organizations bargain behind closed doors,
is inconsistent with the democratic governance of schools. However, other

legal-political theorists; more moderate in their approach; ask: Of the

form of government (C. Summers 1974; Wellington and Winter 1971)? These
scholars conclude that teachers should be permitted to bargain over decisions
central to their welfare such as salaries, benefits, and other conditioms of

oF education. On the other hand, they argue that matters of policy should be
reserved for determination in open meetings according to the tradition of
representative democracy. They take this position because neither teachers
nor citizens zgree about what constitutes the most effective educational
policies: Therefore; though educational policy decisions are inherently
enmeshed with concerns about employee welfare, these policy decisions should
be informed by the wide variety of perspectives represented in the community

(C. Summers 1974).



These early criticisms of legal-political theorists anticipated more
recent observations of collective bargaining researchers: McDonnell (1981)
agrees that the vecy nature of collective bargaining makes it resistant to
ciltizen access and influence; she argues that, in order to maintain
participatory opportunities for citizens, decisions about school policy may
have to be moved to the state legislatire, even though such action would

result in a 1088 of local control. Kerchner and colleagues (1981)

bureaucracy, may still affect local policy decisions through the election or

recall of school board members, or threats of such actions.

Bargaining Concerning Educational Policy

If alterations in the traditional process of local school governance
resulted only in better working conditions and fair treatment for teachers,
commnities might not be concerned. However; there is increasing evidence
that school boards and teacher unions also bargain concerning educational
policies; and the consequences of such bargaining are not well understood.
For example; Perry and Wildman (1970) studied 24 large school districts and
probably would attempt to do so in the future. A decade later Perry retucrned
to nine of those districts, examined their most recently negotiated
collective bargaining agreements; and found "a substantial expansion in the
contractual job rights of teachers in terms of both protection against
arbitrary treatment and participation in decisionmaking" (1979, ps: 17)s He

concluded that such bargaining ";:.had posed a serious, if not insurmountable

3 _
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administrative actions" (1979; p. 16).

Likewise; Bickel and Bickel (1979) conducted a longitudinal study of
bargaining in Pittsburgh schools and discovered that over a ten-year period
the Pittsburgh Federation of Teachers had succeeded in bargatning 218
nonmonetary provisions and that the union was increasingly effective in its
efforts to obtain nonmonetary concessions from the school board:s In a
national survey; McDonnell and Pascal (1979) compared contracts from 1970 and
1975 and found a substantial increase in the percentage of districts
bargaining over such nonsalary items as class size, promotion riules, teacher
evaluations, reduction—in-force procedures; the use of teacher aides, and
instructional committees: They predicted that the real gains of teachers had
leveled off by 1975 and that "...students probably experience the effects of
bargaining indirectly and occasionally” (1979, ps: 83).

One difficuity found consistently across these studies is the failure
to define policy adequately. For example, Bickel and Bickel (1979) defined
policy provisions as those not exclusively monetary. McDonnell and Pascal
{1979) identified trends in teacher collective bargaining on
"qoncompensation" items: The provisions selected for analysis in their study
had to meet the following criteria: (1) show linkage to working conditions,
job security; and professional autonomy; and (2) influence the ways in which
educational services are delivered and schools are governed. Perry (1979)
identified three categories of provisions: ‘"wage bargatning” (compensation),
Weffort bargaining” (work load), and "rights bargaining" (participation in
policy decisions). Although “policy" is not defined, Perry mentions such
policy issues as ¢lass size, teacher transfer, school integration, pupil

grading, student discipline; and student promotion. Eberts and Plerce

11



(1980), who studied the effects of collective bargaining on resource

allocation, suggested some links between bargaining and the educational

attainment of students. However, they did not draw a distinction between

The lack of distinction Letween policy outcomes and other bargaining
outcomes creates serious problems for researchers investigating three types
of problems. First, it makes it impossible to assess whether the concerns of
the legal-political theorists were justified: Only reports of the extent of
policy decisions (rather than working conditions) wiil aillow conclusions

about whether the substitution of a bilateral decision-making process ior a
multilateral one has seriously effected public educational policy. Second,

for those who seek to build on previous assessments of the content of

collective bargaining agreements, the failure to provide a definition of
policy precludes comparison of results. Third, and most significant, the
absence of a distinction between policy and non—policy makes it very
difficult to look at the possible educational impact of collective

bargaining. In fact, reports of the extent of bargaining over the issues
most likely to effect.the educational process are nearly nonexistent, and we
know of no report that both focuses on educational issues and maintains a

separation between educational policy and teacher wages, hours, and

conditions of employments®

lThe National School Boards Association Research Report; Impact of

Collective Bargaining on Curriculum=Instruction; by A. Gray Thompson and

Russell H. Ziemer (1975) addresses the central educational policy issue

suggested by its title. However, both decisions about working conditions and

decisions about educational programs are included among the 18

curriculum—instruction categories (groups of 96 components): Further, there

is no indication of relative strength of contract provisions: Thus, a

contract might establish a joint curriculum committee, but whether that

committee is empowered only to make recommendations or actually to muke

binding decisions cannot be knowns

i,% 5



Scope and Rationale of the Study

Our evaluation of the methodological strengths and weaknesses of
previous work led us to conclude that our own research mist be guided by
three considerations. First; the sample should be national in scope because
data derived from only a few states cannot represent accurately a population
influenced by broad variability in state collective bargaining statutess”
Second, entire contracts, not excerpts or summaries; should be examined since
aggregates of isolated provisions. Rather, contracts tend to be highly
integrated documents that reflect a history of complex negotiationm
siféfééiéégj Thus; provisions negotiated at one time and placed in one
section of an agreement are often linked to provisions negotiated later and
placed in a different section of the contract. The relationships among
provisions in a contract are often synergic, and the effects of

provisions—in-combination cannot be assessed unless agreements are analyzed

2 Since thefﬂgited States Supreme Court’s decision in National
.ea sery 426 U.S. 833; 96°'S. Ct. 2465 (1976) appears to

preclude a federal bargaining law for state and local government employees,

the various state statutes will continue to define ‘the legal framework for

public employee bargaining. Researchers interested in the study of

nationwide bargaining trends will have to draw from a broad sample in order

to account for the variability in state laws:

3For example, see discussion of the rule of contract interpretation,

adhered to by arbitrators, that the meaning of particular words or provisions

in a contract can only be understood by construing the agreement as a whole
(Elkouri and Elkouri 1973, pp. 307-8).




in their entirety (Goldschmidt 1983). Finally, the analysis of the content
of collective bargaining agreements had to be guided by an explicit and
appropriate definition of educational policy, one that could be applied
consistently, and one that allowed for the distinction between provisions
that established educational policy and those that set working conditions for
teachers.

We defined "educational policies" as directives that determine the
development and implementation of educational programs, developed a Contract
policy, and described the extent such provisions appear in the sample of
contracts. We then analyzed the relationship between the frequency of policy

provisions and national teacher union affiliation, state laws regarding the

legality of teacher strikes, size of student enrollment, and percentage of
unionized, nonagricultural private sector work force in the state. We also
wanted to know how senmsitive collective bargaining is to emerging policy
issues and to investiate this question; we paid particular attention to a
single policy issue; the education of handicapped students. Therefore; we
separated policies that affected the education of all students from those

that explicitly addressed the education of handicapped yauﬁgsters;4

“1n the past decade courts, state legislatures, and the Federal

government have directed public policy so as to provide a free public
education to all handicapped students. In some instances, this impetus has

created controversy at the local-district level where advocates for the
handicapped have come into conflict with school authorities over the amount
of district resources to be made available to the handicapped. For a recent
gummary of the resulting litigation see Citron (1982),



In addition to our analysis of collective bargaining agreements for
their educational policy provisions, we examined four categories of nonpolicy

contract clauses: (1) status quo provisions (those provisions that maintain

grievance procedures were examined because of their impact on school district
decision-making processes and their interactive effects with policy
provisions. Four types of status quo provisions were considered:
aintenance of standards, agreement has precedence; duty to bargain, and
subcontracting. Maintenance of standards provisions may extend the influence
of a contract by fixing written policies not specified in the contract as
well as by freezing existing school district practice for the term of the
contract. Agreement has precedence clauses extend the influence of a
contract by superseding and incorporating school district educational
policies or rules and by subjecting these to the contract grievance
procedures Such provisions; along with contract language that establishes a
dity to bargain over changes in working conditions or prohibits a school
district from subcontracting work currently performed by teachers, solidify
the status quo. Grievance procedures were examined because they provide the
primary, and ordinarily the exclusive, basis for enforcing rights specified
in the contract.

Contracts were analyzed to determine whether they included
arbitration provisions, binding or advisory. Further; if they included
binding éfﬁitiaéibﬁ; they were analyzed to determine whether arbitration was

viojations of policies; rules, and practices external to the contract also

oS |
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could be arbitrated.

Provisions establishing working conditions in school district special
education programs were identified and reported along with special education
policy provisions in order to provide complete baseline data for school
personnel and public policymakers interested in the influence of collective
bargaining on efforts to implement judicial and legislative mandates
regarding the education of handicapped students. In addition, such an
analysis might provide a basis from which to assess the contention by
Mitchell and colleagies that special education teachers exercise only minimal
influence on the local union’s bargaining agenda (1981, p. 157).
stemmed from two questions about their work: Had "the real gains of
teachers” leveled off by 1975 as they expected (1979; ps 83)7 Does

students (1979, p. 88)?

The most important limitation of the study inheres to the focus of
the research. Not all educational policles appear in contracts. Thus; a
statement about the extent of collectively bargained educational policy is
require or permit bargaining. Furthermore; since we examined agreements in

rather than rural or small town experiences: Finally; project resources
required that some choices be made: For instance, we do not report on the
extent of bargaining over the important topic of teacher evaluation: Since

evaluation criteria and procedures are often specified in state statute and

(oY
()




administrative rules, any report of teacher evaluation policies derived
solely from collective bargaining agreements-—without comparing them to the
controlling or complementary state policies——would be misleading rather than

helpful.

17




CHAPTER I1. DESCRIPTION OF THE STUDY

.

The study population consisted of contracts from school districts
with a minimom pupil enrollment of 15,0005 in states where: (1) teacher
collective bargaining was required by statute; (2) teacher collective
bargaining was permitted either (but not required) by statute or judicial
decision; or (3) teachers and school boards were required by statute to "heet
and confer" over terms and conditions of employment:

To insure inclusion of districts characterized by independent
Teachers (AFT), and Independent (nonaffiliated):; The impasse resolution
stratum was composed of states where teacher strikes are permitted by law and
states where teacher strikes are not authorized: Figure 1 shows the

stratification cells created by these dimensions.

" Data obtained from Curriculum Information Cenmter’s School
Directories (1981).

11
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AFFILIATION

NEA AFT Independent

L (a) | () | (e) |

Strike 8 | 8 | 0 |

IMPASSE | | | |
RESOLUTION o | d) | (e) | (£) |
No Strike | 165 | 42 | 6 |

I I I I

Fig. 1. Stratification Cells of Contract Population

Because of the small number of districts in cells (a), (b), and (f),
all were retained for the sample. From both cells (d) and (e); 30 districts
were seiected at random for inclusion in the study. This brought a total of

82 districts into the sample: However, two districts selected from cell (d)
had no collective bargaining agreements and therefore, the total sample size

was reduced to 80 contractss®

to state officers of the American Federation of Teachers and to individual

school districts. A legal reporting service éﬁﬁﬁiriiiﬁg current state laws

6Both of the districts are located in states without a teacher

collective bargaining law: Bargaining in both states therefore occurs only

at the discretion of local school boardss In one of the two districts the

school board withdrew recognition of the union and refused to bargain further
after a teacher strike. In the other district, teachers had not been
successful in convincing the local board to enter into a collective

bargaining agreement,

12
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Ve défiﬁéd educational policy as directives that determime the

development and implementation of educational programs. To determine whether

contract provisions fell within our definition of educational policy, we
turned to the decisions of state courts and labor relations agencies.
Charged with settling scope of bargaining disputes, these adjudicating bodies
have developed three standards for distinguishing between policy and
nonpolicy provisions (Clark 1977). One of these standards; "the balancing
test;" guided this research in an effort to achieve consistency in the
analysis of contracts for policy provisions.7

The balancing test recognizes that virtually every decision about
schools=-from budgets and hours of work to curriculum and personnel
assignment--affects both the working conditions of teachers and the
educational program of students: Under the balancing test, only provisions
that weigh more heavily toward the development and implementation of
educational programs than toward the working conditions of teachers are
considered policy provisions. Examples of policy provisions include those
that establish prograus, restrict the assignment of students; and direct the
selection, assignment, and retention of persomnel. Provisions setting

salaries, benefits, leaves, hours of employment; and the like, are examples

School District. 25 Or: App. 85, 548 P;2d 204 (1976). 1In addition to the

"balancing test;" courts and state labor relations agencies use the

"management rights" and "significant relations” standards. Under the

management rights standard a state may enumerate either subjects considered

to be working conditions and therefore mandatury subjects of bargaining or

items considered policy and thus only permissive subjects of bargaining.

Under the significant relation standard, a contract provision is considered a

matter of policy if it does not have a significant effect upon working
conditions (Clark 1977).




of nonpolicy provisions. Similarly, provisions establishing minimum fairness
rights--requirements of notice and guarantees of opportunity to respond to or
participate in decisions that affect working conditions--are not considered
matters of educational policy.

The following discussicn of class size provisions demonstrates how
the balancing test was used to identify policy provisions in the 80 sample

contracts. Since class size affects the nuumber of pupils to be supervised,

of instructional staff. At the same time, however, a class-size limit may

categories of class-size provisions: those setting absolute limits on
numbers of students, those setting guidelines for the numbers of studenmts,
and those limiting the number of students per class before teachers must be
given additional compensation:

We decided that only provisions setting unalterable class size limits
establish policy by directing the development and implementation of school
district educational programs: Provisions merely establishing class-size
guidelines indicate a goal that the district and teacher organization desire;
but do not mandate. Since these do not fix a specific decision; they were

aiso classified as nonpolicy provisions. Finally, provisions that set

compensated were classified as nonpolicy provisions. Although implementation
of these latter provisions may require trade-offs; the provisions do not fix
any element of the educational program or dictate the assignment or
utilization of personnel. Since options are available, such provisions were

classified as nonpolicy provisionms.



Content Analysis of Contracts

Content analysis was employed in the study of contracts and required
the development of a classification system that defines the variables to be
studied. Therefore, we developed a Contract Provision Analysis Form (see
Appendix A). The initial version of the form was developed in a pilot study
of the ten school districts with the largest enrollments in the state of
Washington. Training of researchers proceeded similtaneously with the
construction of the form. The principal investigator and two researchers

identified by McDonnell and Pascal. Continuing staff seminars improved the

researchers’ ability to read and interpret contract language, identify policy
provisions, and define the parameters of the categoriés. As agreement was
reached on the types of provisions to be included in each category, they were
added to the Contract Pf691§16ﬁ Analysis Form and definitions wvere i‘éfiﬁéd to
gﬁiaé Future sample contract analysis and to enable other researchers to
replicate or expand upon our studys

After the development of the €ontract Provision Analysis Form; each
of the 80 sample contracts was analyzed: Provisions falling into one of the
four categories identified above were extracted. Contracts were read
independently by each researcher and a single analysis form for each contract
was then completed by consensus. As analysis of the 80 sample contracts
proceeded, it became clear on two occasions that the Contract Provision

Analysis Form needed to be revised. In both instances the revisions were



prompted by the need to describe more accurately the variety of provisions
found in the sample bargaining égfééﬁéﬁté.i

After the relevant provisions in contracts were identified, the
frequency distributions for categories of provisions were tallied: In
addition, the association between independent variables and the inclusion of
policy provisions in cofitracts was calculated by chi-square. The independent
variabies examined were: (1) local teacher union affiliation--American
Federation of Teachers (AFT), National Education Association (NEA), or
Independent; (2) state laws regarding the legality of teacher strikes
(strikes legal versus strikes expressly illegal or not addressed in the
statute), (3) number of pupils enrolled in the district (15,000-25;000;
25,000~50,000; more than 50,000), and (4) percentage of the nonagricultural,
private-sector work force in the state that was unionized (more than 27
percent, less than 27 percent): (See Appendix B for the distribution of
sample districts in these categories:) The justification for selecting these
variables follows.

Other researchers have questioned whether the union affiliation
variable accounts for variation in local bargaining relationships (McDonnell
and Pascal 1979; Yates 1978). The histories of the two national teacher
unions (NEA and AFT) suggest to some that their bargaining priorities would
be different. Union affiliatfon was identified in the sample to ascertain if

a relationship between affiliation and policy bhargaining existss

Bﬁbtﬁ changes occurred after analysis of 12 and 32 sample contracts:

After each revision all sample contracts that had been previously analyzed
were reanalyzed using the revised form. As a result, each researcher

examined 12 contracts three times, 24 twice; and the balance of the sampie
contracts were read once.

23



Interest in the impasse resolution variable was stimulated by

contract outcomes (1979, pp: 28, 57): Since only a handful of states have
adopted laws permitting teachers to strike, we questioned whether any
relationship existed between a legal right to strike and the negotiation of
educational policy.

The seléction of the student enrollment variable stems from McDonnell
and Pascal’s notion of "flagships"; that is, larger districts with maturs
Béfgéiﬁiﬁg téi&tibﬁéhiﬁé are the first to negotiate issues ~f concern to

teachers (McDonnell and Pascai 1979, pp: xii; 31). The cacegories for this

students or more): In addition, we checked for differences in the bargaining
outcomes between districts with 15,000 to 25,000 studen*s and those with
25,000 to 50,000 studentss

Finally, although McDonnell and Pascal found inconsistent results
when they corrélated demographic variables with contract outcomes; they
concluded, nevertheless, that local factors exerted the most significant
infliences on contract outcomes (1979, p. viii). While resources did not

permit extensive investigation of local factors, the negotiation of
educational policy was correlated with the percentage of the nonagricultural
werk force in the state that belonged to an AFL~CIO affiliate; Inspection of
summary tabulations of the percentage of 1978 organized work force suggested
thar states could be grouped ints high and low unionized work force
categories according to whether more or less than 27 percent of the
nonagricultural work force of the state was unionized (U.S. Bureau of the

Census, p. 414, 1981),



Interviews

Analysis of collective bargaining contract linguage was supplemented
with interviews of school district and teacher union personnel. Interview
data were gathered in two stages. In March 1981; after 32 contracts were
analyzed, onsite interviews with both school district and teacher union
personnel were conducted in two school &iéifiétéag These interviews were
conducted in two metropolitan school districts whose contracts contained a
number of educational policy provisions, particularly in the area of
education for handicapped children. The interviewers gathered information on
three questions:

1. How many of the provisions identified as regulating the education of

handicapped children were negotiated in response to court orders or
legislation?

educational policy provisions?

3; Was the contract analysis form complete, or did it require further
revision? Would conversations with practitioners force recognition
that something had been overlooked?

I October 1982; following analysis of the entire sample of

contracts, additional onsite interviews were conducted: Ten districts were
identified with contract provisions concerning at least six of our
educational policy categories. (Sée Table 5 for policy categories): From
these ten districts; four were targeted: two districts with numerous regular
education policy provisions and two districts with contracts containing both
regular and special education policy provisions. Interviewers gained access

to the four districts and gathered information on the first two questionms.

 9nformants for the interviews included school district
and teacher union negotiators; special education aduministrators

and teachers, principals, and regular education teachers.



Two reseachers participated in the second set of interviews. One
took primary responsibility for inquiry about specific contract provisions;
such as date of negotiation; circumstances prompting negotiation; and issues
accompanying implementation: The other asked more general questions related
to such matters as the history of teacher organization/school district
relationships and speculation about the course of future negotiations.
Interviews were audio tape recorded with the permission of the informants who
were assured anonymity. Each subject was asked to be available for later
questions, and in several instances follow—-up phone interviews were

conducted.
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CHAPTER III. REPORT OF THE FINDINGS

We investigated the extent of educational policy bargaining and
examined some factors that might explain variation among contracts: Special
attention was focused on a single policy issue, the education of handicapped
students:

Our findings indicate that school boards and teacher organizations
bargain numerous educational policies. They bargain provisions that set the
curriculum, determine the assignment of students, and structure school
personnel relationships. Our findings pertaining to policy bargaining are
reported as follows:

Extent of Policy Bargaining presents the frequency of policy

provisions in the area of curriculum, student placement, and
teacher selection and assignment: Examples of such

provisions are presented and discussed.
Independent Variables provides an analysis of the association

between contract—established policies and affiliation of the

local teacher union, size of district, presence of state laws
permitting teacher strikes, and percentage of the unionized
nonagricuitural private-sector, state work force.

Interviews reports the results of onsite interviews in six

districts. These were conducted to determine the efficacy of
the Contract Provision Analysis Form; to identify the reasons
for negotiating provisions related to handicapped students,
and to establish the degree to which negotiated policies are
implemented.

provisions as follows:

Status Quo and Grievance Procedure Provisions reports the
frequency of nonpolicy provisions that have unusually strong

interactive effects with policy provisions: These provisions
include: maintenance of standards, agreement has precedence;

duty to bargain; subcontracting, and grievance proceduress

“r



Special Education Working Conditions reports the frequency of

provisions that affect the working conditions of teachers of
handicapped students. These were collected and reported with
special education policy provisions in order to provide

complete baseline data for school personnel and public policy

makers interested in the effect of collective bargaining on

efforts to implement judicial and legislative mandates

Noncompensation Provisions reports our effort to determine if
the bargaining of noncompensation items of the type reported
by McDonnell and Pascal has leveled off since 1975 as they
predicted.

Extent of Policy Bargaining

Policy provisions identified in the sample of collactive bargaining
agreements govern the educational program in three major areas: (1)
curriculum, (2) student placement, and (3) teacher selection and assignment.
These findings are summarized in Table 1. We found that 46 percent of the
contracts include policy provisions governing curriculum, 64 perceat of the
contracts include policy provisions governing student placement, and 96
percent of the contracts included policy provisions governing teacher
selection and assignment; Each of these areas will be discussed in detail.
Exanples of provistons are included when an illustration contributes to the
understanding of the designation of a particilar type of provision as policy:

TABLE 1

POLICY PROVISIONS IN TEACHER COLLECTIVE BARGAINING AGREEMENTS

Percent of Contracts

Policy Category with Provision Present

Policles Governing Curriculum 46

Policies Governing Student Piacement 64

Policies Governing Teacher Selection and Assignment 96
21



€urriculum

The sample of contracts contains large numbers of both policy and
nonpolicy provisions in the area of curriculum. Contract provisions
guaranteeing teachers an opportunity to participate in, advise on, or appeal
curriculum decisions do not rise to the level of educational policy because
they do not determine the curriculum. Rather, such provisions guarantee
teachers the opportunity to participate in educational policy decisions, and
therefore weigh more heavily toward conditions of employment. For example,
nearly 40 percent of the contracts establish at least one joint advisory
committee on curriculum, while half that number establish two or more such
committees. Over one-half the sample contracts provide for some other form
of teacher involvement in curricular decisions, usually by creating ad hoc
faculty advisory committees. None of these provisions is included in our

identified set of policy provisions governing curriculum. On the other hand,
teaching methods are more heavily weighted toward educational policy than
tcachers’ working conditions. Since such provisions determine elements of
the educational program a comminity provides for its children, they are
policy decisions and are included in the set of policy provisions governing
curriculums Forty-six percent of our samplé contracts contain provisions
that go beyond minimum fairness to regulate curriculum. These provisions can

regulating the special education curriculum as is shown in Table 2.

22




) TABLE 2
POLICY PROVISIONS GOVERNING CURRICULUM

Percent of Contracts with

Policy Category Provision Present *
Regular Curriculum 45
Programs Offered 26
Teaching Methods/Materials 23
Mandated Personnel 18
Special Education Curriculum 15
Total Policies Governing Curriculum 46

* _ _ _ _ _ _ _
The sum of subcategories exceeds the total because some coitracts
contain provisions from more than one subcategory.

Regular Curriculums Forty-five percent of the sample contracts

contain provisions that estabiish policies governing the regular curriculums

These policies either (1) regulate the educational programs offered, (2)

prescribe teaching methods and materials, or (3) mandate personnel.
Twenty-six percent of the sample contracts contaln policy provisions that
regulate the educational programs offered. For example, one contract

includes the following provision on innovative prograis:

schgols 80 long as the staff in such a school by secret
ballot, votes approval of such innovation; provided no
teacher is required to work in excess of the provisions of

Section 204.04 above and provided no teacher is required to

work in excess of the teacher’s reguiar contract year.10

Prior to any such secret ballot vote the Principal’s Advisory
Council shall study the proposed innbvative programs and

schedules and shall make recommendations to the staff.

10Section 204,04 establishes the hoiurs of the regular workday, and
sets a maximim number of hours that teachers are required to work.
Additional hours are by individual contract or teacher consent.



Under this provision, while the board may propose an innovative
program and the principal may make recommendations on the program, the
contract grants teachers the authority to decide whether the program will be
established.

Twenty-three percent of the sample contracts contain policy
provisions prescribing teaching methiods and/or materials: These range from a
reiatively straightforward requirement of compliance with state law on

provisions such as the following:

All members of the team teaching unit, including the team

leader, shall work daily directly teaching students in

amounts of time and ways determined by all teacher

certificated members of the team.
teachers full authority to determine who will teach particular students and
the methods by which the students will be taught. Several contracts contain
provisions that set conditions on the acquisition of textbooks and
instructional suppiies: An example follows:

Teachers shail participate in the selection of books. No new

textbook will be adopted if it is opposed by a majority of

the committee of teachers involved in the potential use of
that textbook.

Finally, 18 percent of the sample contracts contain policy provisions

that require employment of specific personnel to perform certain duties: The

category:

the Board shall maintain reading specialist teaching

positions which were filled in the 1977-78 school year,
except that maintenance of those reading specialist positiors

which are federally funded shall be subject to the continued

availability of federal funds for that purpose.
The Board shall provide one (1) reading teacher for each
academic interdisciplinary teaching team in each of the
middle schools.
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Such provisions affect curriculum because they ensure that the subject matter
of the required specialists wiil be taught: linder such a provision, even if
a district finds it necessary to conduct a reductiomin-force (RIF), the RIF
of the mandatory personnel may be precluded: Thus, whether the mandated
positions are more or less critical to the district’s educational program,
reductions will be spread among other areas.

Special Education Curriculum. In addition to policy provisions

15 percent of the contracts in the sample contain provisions that reguiate
programs or teaching methods for the handicapped: Some of these provisions
regulate the special education curriculum by specifying classes to be
provided for particular categories of handicapped students:
Classes will be provided for students who qualify as slow
learner, behavioral disordered, hearing and visually
impaired, language/speech deficient, orthopedically
handicapped, and mildly and moderately learning disabled.

Others require the assignment of specific personnei to special education

The Board will continue to provide one (1) special education
certified spare teacher to work primarily with PMR and TMR

And still others stipulate the materials and/or types of personnel to be used
in special education programs:
The District shall supply the necessary resources [to meet
the requirements of 94-142]...Such resources shall include
but not be limited to:
(a) testing and evaluation instruments purchased by the District to
__ _ insure uniform, non-discriminatory testing; . .
(b) district forms shall be in the individual buildings prior to the
~ opening of school each year;
(¢) audio-visual hardware and software; o
{(d) educational materials; e.g.; books; workbooks; etc.
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Regular classroom and special education employees shall be

provided with resource and support perscnnel required to meet
the legal requirements of P,L. 94-142; This shall include;

where legally required: psychologists, speech and hearing

clinicians, therapists, counselors, adaptive physical

education teachers, visiting teachérs/sociai workers,

interpreters, clerical aides and any other legally required
personnel.

Student Placement
Provisions identified in the sample that affect student placement
decisions fall into two categories: (1) those limiting class size for all
students or only for handicapped students, and (2) those regulating placement
of handicapped students or of students who are suspended from a class.
TABLE 3

PROVISIONS GOVERNING STUDENT PLACEMENT

Percent of Contracts w;th

Policy Variable ' Variable Present
Ciass Size Limits 43
All Students 3%
Handicapped Students 31
Placement Constraints 51
Suspended Students 44
Handicapped Students 19
Total Policies Governing Student Piacement 64

contain provisions from more than one subcategorys

Class Size Limits. Sample contracts contain three distinct

categories of class size provisions, only one of which was considered a
matter of policy (See discussion above in Chapter II). As Table 3 indicates,
43 percent of the sample contracts contain class size provisions that

stablish policy by setting absolute limits on class size. An éiéﬁﬁié of



such a class size policy provision is provided below.

Section 1 — Elementary Maximum/Classroom
Ki{l{ié?éarten; * o o e o 8 e e o e ® o o o 3:3
G!ades;‘a;;;;;.000056.353?
Grades 4 =6 ¢ o ¢ 4 ¢ 4 ¢ 0 o s s s 5 5 o 34

Within thirty (30) school days after the beginning of the school year,
1f the above maximum class sizes for kindergarten through grade 6 are
exceeded, the District will make adjustments, either by reorganizing

classes or providing additional teaching staff to meet these maximums;

Maximum class sizes as stated in this Article shall not apply during
the last three school months if there is an increased enrollment in the

school.

Under such a provision, decisions about the educational program begin
maintained: The effect of such a provision is to prohibit the weighing of
other factors against class size in reaching decisions about the strictite of
the educational program. Competing interests that might affect program
decisions, such as parent desires; student needs, or abilities of particular
teachers, cannot be addressed--regardless of how pressing they may be--if the
result 18 a class size in excess of contractually specified maximums.

Other types of absolute ciass size provisions are those that:

(1) establish a formula for computing class sizé that assigns "weights"

to different types of students. Handicapped students; for example,
could be equivalent to 1.5, 2.0, or 2.5 students; depending on the

handicapping conditions
(2) set absolute limits on class size but also establish guidelines for

lower numbers of pupils; described as “"optimum" class sizes.

(3) establish absolute limits on class size but include "escape clauses"

that allow exception to class size limits if mitually agreed to by
individual teachers (and/or the union) and the building or program
administrator.

(4) add force to a contract-imposed limit on class sizes by also limiting

the size of enrollment differences that can exist among classes with

fewer pupils than the class size 1limit:

Examples of these are found in Appendix C.
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absoliite class size limits, 44 percent contain class size provisions that do
fiot rise to the level of policy. Consider first an example of a contract
provision that merely establishes class size guldelines. Twenty-nine percent
of the sample contracts include this type of provision.

The District shall make reasonable efforts to meet the following
K=5/6=— 29 (exclusive of special education)
6/7-8— 31
9~12-- 33

English Department—-28

The District shall make reasonable efforts to limit K-3

combination classes to a maximum of 27 students.
levels are incorporated into the contract by this provision; no aspect of the
district’s educational program is fixed, since the district is only required
to make reasonable efforts to meet the limits listeds The listed class

sizes, therefore, provide guidelines but not absolute limits.

A second type of nonpolicy provision, in addition to imposing
guidelines, establishes some form of compensation for teachers when
guidelines are exceeded. Fifteen percent of the sample contracts include
this type of provision. An example of a class size provision with guidelires

and compensation is provided below.
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Class Size Limitatioms: The Board of Education agrees

to set class size limitations of 30 in grades kindergarten
and first grade, 31 in grades 2 through 6; and 33 in grades 7

through 12; Because of numerous scheduling problems, the
Board of Education will agree that a one student per teacher
sesslon variable may exist. A review board consisting of a
senior high, a junior high, and an elementary teacher will
meet daily for the initial weeks of opening the schools to
assist the Superintendent in equalizing the class loads

throughout the school district.

When a class size, after the tenth student day, exceeds the
limit, the teacher shall be paid $5:00 per additional student
per day in the elementary school and $1.00 per additional

student per hour in the secondary schools,

This type of class size provision imposes significant restrictions on the
educational program since it requires that the district expend funds; which
might be applied to some other part of the program, to pay teachers if class
size guidelines are exceeded. Nonetheless, an absolite restriction on the
educational program does not result from such & provisions

Table 3 shows that 31 percent of the sample contracts set class size
limits for self-contained classes of handicapped studentssll These fall
into one of the four following categories: provisions that set absolute
limits on class size without reference to state regulatiois (5 percent);
provisions that 1ist state established guidelines (whether or not they are
absolute under state law) as the absolute limits for the district (3
percent); provisions that do not list, but merely incorporate, by reference,
the state established limits (19 percent); or some combination of the

aforementioned categories (4 percent).

My addition to limiting the size of special education -
self-contained classes, 10 percent of the éi@@}gicontractéfiﬁﬁéﬁé limits on

the caseload carried by special 2ducation support personnel. Thereby; the
number of students that, for example, an audiologist or psychologist might be

assigned to work with on a regular basis is limited.
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It is not surprising to find so many special education class size
provisions tied to state laws or réguiatidﬁs; Since the landmark court
become the target of extensive federal and state i'égiilétiijﬁé;l
Limitations on class size are a central feature of those regulations. The
fact that states establish class size limits and the pértiéé iﬁcdrpbrate them

status of these provisions for several reasons. First; state established
liEits are often guidelines, not mandates: However; when these limits are
written into a contract they are subject to the contract grievance procedure,
and in all but one of the contracts containing special education class size
iimits, grievances culminate in third-party binding arbitration. Thus,
whereas state regulations may permit local deviations, an arbitrator might

rule such deviations to be a violation of the contract.13 Second, even

12See, for example; the precedent-setting decisions
ia Association for Retarded Citizens v. Pennsy

Supp.279 (1972) Milils v. Board of Education of D.C. 348 F. Supp. 866 1972)

13Iﬁ one of the interview districts a grievance over an aileged

violation of the class size provision had reached the arbitration stage, even

though the class size in question was not a violation of the state
regulations.



" if state regulations mandate class size limits, a teacher’s recourse when
those 1imits are violated may be procedures that are quite cumbersome or the
regulations may perimit éiééﬁti6ﬁ§;i£ Binding arbitration of grievances
provides teachers with access to a rapid and effective remedy For alleged
contract vibiétiéﬁéais Finally, since arbitrators interpret the intent
of contract language, when special education class sizes described in state
law are incorporated into the contract; either specifically or by reference,
an arbitrator may enforce these limits even if legislatures subsequently
change them: The arbitrator’s interpretation of the bargaining history may
be determinative, ®

In sum, the majority of the provisions limiting the size of classes
for handicapped students tie these limits to standards set by state laws
Nevertheless, such provisions are policy because they convert guidelines into

mandatess

14 S S ]
1 New York state regulations on class size limits for handicapped

students contain the following provision: "Upon application and

Justification to the commissioner, approval may be granted for variance from

the special class sizes and chromological age ranges specified in paragraphs

(4) and (5) respectively." [Regulations 1981, section 200.6 (f) (6)]

15& teacher union negotiator remarked during an interview that the

district’s contract grievance procedure was considerably more_efficient than
the procedure for appealing violations of state regulation. In fact; this

particular contract contained an expedited appeals procedure dealing
exclusively with the Placement of handicapped students. It had been
negotiated precisely because of the cumbersome nature of the appeals

procedure under state regulations.

16 ntervievs with district and union personnel in one district

indicated that on the basis of bargaining history they expected an arbitrator
to enforce their contract’s special education class gize limits even after

the state legislature increased the statutory class size limit,
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Placement Comstraints. Table 3 shows that 51 percent of the sample

contracts contain policy provisions placing constraints on the placement of
students. These constraints appear in two major areas: the placement of

< tidents who have been removed from class (44 percent) and the placement of
handicapped students (19 percent):

causes them to be removed from class is not per se a policy provision,
Educational policy interests mist be balanced against effects on teacher
working conditions in order to determine whether a contract clause rises to
the level of policy: When students exhibit iinruly or even violent behavior
in a classroom, their continued presence in the classroom may pose a threat
to the physical safety of the teacher and/or other students. Further,
teachers are generally held responsible by school administrators for ensuring
orderly conduct by pupils. The ability to maintain effective classroom
discipline often figures prominently in administrator evaluations of teacher
performances Clearly, teachers have strong personal and professional
interests in the discipline policies of the school. The board of education’s
{nterest in discipline policies also is strong. School discipline policies
{nfluence a school’s learning environment and have been considered

...as much a part of the school’s educational program and the

student’s educational experience as the subjects taught and the
extra—curricular prograims offereds..:Discipline polictes,
procedures, and the sanctions meted out according thereto
estabiish student conduct noris, and introduce students at an
early age to the concepts of citizenship, responsibility and the
system of natural consequences which undergirds our informal and

formal legal systems.... (Lincoln County Education Association vi
Lisicoln County School District; C-64-78, 4 PECBR 2519, 2527 OR

Employment Relations Board, December 1979).

When the competing interests of teachers and the board of education
are weighed, it is clear that some aspects of a district’s discipline

policies and procedures are more directly related to teachers’ conditions of
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employment than to the establishment of the educational program: Contract
provisions requiring teachers to be notified of the schooi’s standards of
standards, or allowing teachers to appeal student discipline decisions do not
fix the educational program. Further, a contract provision that permits
teachers to exclude temporarily a student who posés a danger of physical harm
to others is more heavily weighted toward conditions Of employment: Such a
necessarily is subject to widely differing interpretations of the types of
behavior that constitute "danger"; nevertheless; the impact on teachers

outweighs the element of educational policy invoived.

class. These have been included as educational policy provisions; because
such a prior consultation requirement may well go beyond "minimim Fairness"
to establish a criteria for placement. For example, if a teacher were 1ii or
absent for other reasons, a student placement might not be possibie and
therefore a student might be temporarily "housed” in another class or the

principai’s officesl’

Y71¢ the provisions requiring prior consultation that appear in 26

percent of the sample contracts were not included as policy; as they might
uot be in some states, the changed totals in Table Two would be:

Placement Constraints 38

Suspended Students 24

Total Policies Governing Student Placement 59
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The remaining two categories of provisions go even further toward
regulating discipline decisions either by mandating that students must be
suspended if they have assaulted teachers (16 percent) or by granting
teachers authority to determine whether a suspended studernt may be returned
to the classroom (9 percent). Provisions in the former category may subject
to binding arbitracion the decision of whether an assault, in fact, occurred.
As a result; student placement decisions may be made by neutral third
parties. Parents seeking an opportunity to influence such a decision, or
s tudents who desire a due process review would find the decision maker (the
arbitrator) beyond their reach. Provisions in the second category; that
require teacher permission before students can be readmitted to the

Like policy provisions regulating student discipline, provisions

governing the placement of handicapped students attain policy status when
they establish the criteria to be used in making placement decisions. Table

3 reveais that 19 percent of the contracts constrain the placement of
handicapped students: They do so by regulating the mainstreaming of
handicapped students; the placement of handicapped into special classes, or
both: Provisions regulating the mainstreaming of handicapped students either
limit the number of special students who may be placed in any particular
classroom or establish rules governing the mainstreaming process. For

exaiiple, the following provision appears in one sample contract:



Handicapped students (educable retarded, visually
handicapped, speech/hearing handicapped, socially and :
emotionally disturbed, and learning disabled students) should
be integrated with regular students in both academic and

nonadcadeniic classeés. No more than five (5) students shall

normally be assigned as part of any one of these classes and
in no event shall more than six (6) such students be so
é§§igﬁéd. + « oIntegration into regular ﬁé;ﬁ?ttééﬁ classes;

Program (IEP) developed by the speciai education teacher,

building administrator or designee, and the student’s parent:

Othec contracts set implied limits on the number .of students mainstreamed.
For example, the following provision could place limitations on the

mainstreaming of students with handicapping conditions into classes that are

composed of students from different grade levels:

When split classrooms are created, the teacher who will be
- assigned to such a classroom will be consulted with respect

to_the selection of students for that class. Such selection
will be made with the goal of insuring as much homogeneity in

terms of educational development as possible and only

students within three reading levels will be included:
A final approach to regulating mainstreaming is seen in the following
provision that gives teachers absolute control over the mainstreaming process
under certain narrowly prescribed conditions.

self-contained special education classes either set criteria or give teachers
the option to set criteria for such placements. Examples from two contracts

follow:
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Children with a single disability in Special Education
classes shall be grouped according to their disability.

The Board further recognizes that the regular staff member,
unless trained to do so; may not fairly be expected to assume

ongoing responsiBility for emotionally disturbed students,

psychotherapy.

Staff members have as their responsibility the identification

of such students to the building principal, for referral to

apprbpriate speLial services personnel serving that building

in order to seek special help and more productive ways of
dealing with such students.

Whenever a particular student requires the attention of

special counselors, social workers, law enforcement

personnel, physicians or other professional persons, the

administration shall take prompt action to relieve the staff

member of responsibilities in the areas concerned, as regards

such students.
Teacher Selection and Assignment

Contract provisions regulating teacher placement may either establish
educational policy or set the terms and conditions of teachers’ employment.
To determine whether a particular teacher assignment provision establishes
policy, the teachers’ interest in working conditions and the district’s
educational policy interests are balanced: Provisions establishing the
rights of teachers to request a tramsfer, apply for particular vacancies,
receive notice of vacancies or impending reassignments, or even to appeal a
transfer decision.all weigh more heavily toward teachers’ employment
conditions than toward fixing the educational program. Although these
provisions impose ﬁtbéé&utéi impediments and may slow the process of
the educational program a school district offers.

However, in public education; a labor intensive enterprise with a

W
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weak techrnological base, personnel assignment policies have important
iuplications for the quality of setvice the organization provides. In iarge
part, the assignment of a particular teacher to a program determines the
substance and quality of that program: Therefore; when; zs in 96 percent of
the sample contracts; provisions estabiish the criteria by which employees
are assigned or regulate the mechanics of assignment (either upon initial
employment or reassignment to fill vacancies), they substantially influence
policy.

Table 4 summarizes the percentage of sample contracts containing
teacher assignment policy provisions, including provisions governing teacher
selection; provisions governing change of teacher assignment within a
building, provisions governing involuntary transfer of teachers between
buiildings; and provisions governing teacher reduction-ifi~force.

Teacher Selection. Table 4 shows that 84 percent of the sample

contracts regulate the selection of teachers to fill vacancies. This
selection 18 accomplished through the establishment of teacher "pools."
Under these provisions, teachers are assigned to pools established by the
contract. Pools ate formed by grouping teachers who: (1) have been laid-off
recently, (2) have requested voluntary transfer, (3) have been involuntarily
transferred; (4) are returning from leave of absence; or (5) have been

substitutes. Pools (15; (25 and (35 appear most frequently in contracts.
Vacancies are filled by examining each pool (in the order specified by the
contract) for teachers who meet the requisite criteria--most often seniority
in combination with certification. For example, vacancies are typically
filled by selecting from the first priority pool the most senior teacher who
meets certification standards for the position. If no teacher in the first
pool meets certification standards, teachers in the second pool are
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POLICY PROVISIONS GOVERNING TEACHER SELECTION AND

PLACEMENT
- Perceit of Contracts _
Policy Category with Provision Present *
Is Teacher Selection 84
II. Change in Teacher Placement -
A. Within Building 59
Assignment within certification area only 31
Criteria for selecting teachers for B
reassignment 35
Deadline for reassignment . 12
Just cause required to reassign 9
Other reassignment restrictions 9
B: Involuntary Transfer of Teachers 60
Within certification area only 19
Just cause required to tranmsfer 16
Deadline for making transfers 6
No disciplinary transfers allowed 6
Permissible reasons for involuntary transfer B
established 6
Limit on number of times a teacher may be o
involuntarily transferred 15
No involuntary transfers allowed for some o
 classes of teachers 13
Volunteers transferred first 6
Other involuntary transfer restrictions 14
III. Teacher Reduction-In-Force (RIF) 68
RIF perumitted for specified reasons only 23
No RIF allowed for some classes of teachers 20
Criteria for selsction of persomnel RIF 63
IV. Total Policies Governing Teacher Selectiom 9%

and Assignment

The sum of subcategories exceeds the total because some contracts

contain provisions from more than one subcategory.
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considered in order of seniority, and so on. Forty-eight percent of the
percent establish only one pool.

Change in Teacher Placement Within Buildings: A second group of

policy provisions restricts the reassignment of teachers within buildingss

more restrictions on changes in assignment within buildings:
percent of the sample contracts contain provisions restricting the assignment
of teachers to their certification area. This type of provision restricts
educational programming because sote state regulations permit teachers to
teach outside their certification areas for at least part of their workday.
School districts sometimes take advantage of this flexibility to maximize
utilization «f staff in their efforts to provide a comprehensive educational
program. These efforts will be prohibited when contract provisions iimit the
assignment of teachers to their certification area:

Thirty-five percent of the sample contracts contain provisions
establishing certain criteria that administrators mist use to select teachers
for reassignment: The criteria fall into the four categories: seniority
(district and/or building), volunteers requested first, objective criteria
(experience or educational background), and administrative judgment.

However, the percentage of the sample that significantly regulates personnel
assignment is inflated because one-half of the provisions in this category
list "administrative judgment"” as the major criterion. Technically; such a
criterion, in combination with a binding arbitration provision, signifies

that a third party may determine whether a reassignment decision made by an

administrator was arbitrarys In practice, however, such a provision may do
little to fix the educational programs
Twelve percent of the sample contracts contain a provision called a
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"date certain requirement” establishing a deadline for notifying teachers of
changes in assignment within the building. Most often these deadlines are
dates well in advance of the start of the school year. The date certain
requirement moves these provisions from "minimum fairness” notice to i)’iiii'c'y
becaiise it precludes certain decisions. For example, consider an elementary
school building with three third-grade and three fourth-grade classrooms.
Faced with an enrollment shift at the opening of school whereby there are
more fourth graders and fewer third graders than anticipated, one logical
solution would be to establish one third=fourth split class. A date certain
Instead, someone outside the building would have to be transferred in; and

ofie of the teachers in the building would have to be transferred out: Nine

percent of the sample contracts provide that teachers can be reassigned only
for "just cause.” In its most restricted interpretation "just cause" requires

simply that a decision not be arbitrary. Arbitrators, however, may measure

cmployer conduct against a higher standard.!®

Involuntary Transfer. A thitd group of policy provisions specify

the conditions under which teachers can be transferred involuntarily. Table
4 shows that 60 percent of the sample contracts govern the involuntary
transfer of teachers. Many of the conditions for involuntary transfer
parallel those on teacher reassignment discussed above--within certification
area only (19 percent), just cause required for transfer (16 percent);
deadiine for making transfers (6 percent), no disciplining transfers (6

percent); permissible reasons for involuntary transfer established (6

~ 1855r a suggestion of the range of standards see Grievance
Guide (1982, p: 1), 4?
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the number of times a teacher can be involuntarily transferred. The range of

these limits extends from a maximim of two transfers per year to a maximum of

exempt certain classes of teachers from involuntary transfers Protected from
transfers in various contracts are teachers over a prescribed age, teachers
for tenure, all tenured teachers; or all teachers: Finally; 6 percent of the
sample contracts restrict the involuntary transfer of teachers by prohibiting
involuntary transfers if volunteers are available, and 14 percent establish
restrictions on involuntary transfers other than those listed above.

Appendix E provides an example of a provision that includes some of the

subc cegories of restrictions om involuntary transfers discussed here; and
highlights the potential such restrictions have for limiting a district’s
capacity to meke teacher transfers.

Reduction-In-Force. Provisions governing reduction-in-force (RIF)

are among the more numerous and complex of all the provisions analyzed in
this study. Some of these provisions, such as those requiring that teachers
be notified of an impending layoff or that the school board negotiate the
impact of a layoff; are considered to weigh more heavily toward teacher
working conditions and are mot viewed as policy provisions. O the other
hand, when provisions limit the conditions under which & reduction-in-force
can be effected by the school board or set the criteria by which teachers are
selected to be laid off or retained; they were considered policy.

Table 4 indicates that 68 percent of the sample contracts include
provisions that govern the implementation of reductiomim=force.
Twenty~three percent of the sample contracts contain provisions that lim: .
the conditions under which a teacher reduction-in-force is permitted; The
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f inancial exigeﬁcy; and program change or elimination: Twenty percent of the

One provision exempts minority teachers from RIF; another excludes teachers
about to retire. Three contracts from large districts prohibit RIF for any

tenured teacher. Four other contracts require that the district negotiate
the reduction-in-force decision with the union. Such constraints on a
district’s ability to tailor the size of its instructional staff to the
district’s needs or resources are among the most powe: ar policy provisions

identified in this study.
In addition, 63 percent of the contracts in the sample set criteria

for selecting personnel to be laid off or retained. Of these, 26 percent
prescribe séﬁiarity as the sole basis or the priﬁary criterion for seiecting

after consideration of objective criteria (training; certification) and/or

affirmative action: Thus; seniority is the most prevalent criterion
regulating personnel selection during reduction-in-force although it is often

considered in conjunction with certification and affirmative action >

In the private sector, the use of senibrity as a reduction in

force (RIF) criterion is a mandatory subject for bargaining because it is

considered to be almost exclusively an aspect of the relationship between

employer and employee rather than a matter of entrepreneurial control: See
Chemical Workers v. Pittsburgh Plate Glass Co., 404 U.S. 157 (1971); Some
public sector jurisdictions have followed the priyate,sectorfprecedent and
have concluded that the use of seniority ia layoff and recall decisions has a
greater effect on teacher working conditions than on educational policy. See

Boston Teacher Union Local 66 v: School Cormmittee of Boston,; 434 NE.2d 702
(Miche 1981); This conclusion is supported by several arguments. First, the

interests of private and public sector employees in working conditions;

including the order of layoff and recall, are similar. Second; in both

instances the employer retains the poiicy prerogatives]entrepreneurial

control to hire, to fire for cause and to determine when a RIF is required.

Therefore, it is not necessary for employers to determine unilaterally

whether seniority will be bargained as an RIF criterion: Third; as the use
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t Variables

After aétéraiﬁiﬁg the extent of policy bargalning in sample
contracts; the relationship between independent variables and the incidence
of policy bargaining in the 80 sample contracts was examined: Table 5
summarizes the results of cross-tabulations between four independent

variables and ten policy variables identified in the sample contracts.

of seniority as a RIF criterion applies specifically to schools; teachers
often point to experience under fire as the mark of their competence because
they cannot point with pride to the rigor of their professional training:
(Lortie, Schoolteacher, p. 160). This perspective leads to the presumption
that senior teachers provide better instruction than junior teachers:
However, some public sector jurisdictions recognize that the RIF of

public employees, particularly teachers, involves issues that are
qualitatively different from those in the private sector: In these
jurisdictions substantial weight is given to teacher qualifications. Where

state law calls for the use of certification or other qualifications, school

boards and teacher unions may not bargain strict seniority clauses common in

the private sectors See - B o S
City of Beloit vs.: Wisconsin Employment Relatiocn ommission, 242 WW.2d 231
(Wisc. 1976); Ho s-Lima Central School District v. Honeoye
Falls-Lima Education 2 ation, 402 NE.2d 1165 (N.Y. 1980).

Other jurisdictions have given even more weight to the qualitative

differences between the private and public sectors and have concluded that
the use of the seniority criterion in a teacher RIF has important policy
implications that outweigh the effécts of the use of this criterion on
teacher working conditions. Although recognizing that teachers have strong
interest, as do their private sector counterparts; in deciding the order of

layoff and continued employment, these jurisdictions give more weight to the

effect of layoff/recall criteria on the District’s authority to determine
curriculum, courses of study and educational activities offered; and the
qualifications and quality of personnel required to implement the educational
program. These jurisdictions also find that differences between private and
public sector employers are demonstrated by the web of statutory limits which
direct school district functious and circumscribe their authority:
Accordirgly; these jurisdictions conclude that if state law describes teacher
qualifications; it preempts bargaining over the subject: For these reasons,
proposals to use seniority as a layoff/recall criterion are either permissive
or prohibited subjects for bargaining in these jurisdictions, See

Pargsons-National Education Ass
No. 503; 593 P.2d 414 (Kan. 1971);

also see St: o
ampghire ee Labor

e Eap

d 1035 (1978); State of New Jersey
s Associstion, 393 A.2d 233 (NJ. 1978).

A
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CROSS TABULATIONS: INDEP

Table 5
ENDENT VARIABLES X POLICY VARIABLES IN SAMPLES CONTRACTS

Vil

. Districts —  PoLIcY vaRmBLES
Independent Variables in sample (expressed in percent of sample contracts with variable prescat)
SpEd SpEd — Regrd — Teacher  Change in  lavol.
Class  Student  SpEd  Class  Student Selection Building  Trausfer ~ RIF Repzd
Size Placement Curr. Size Discipline Pools Assignment Restrict. Restrict. Curr.
1. Strikes Legal . 16 13 13 13 13 38 __ 88 19 __ 15 63 19
2. Strikes Not Legal 64 36 20 17 38 75%% 83 _ 69 2x 7o %% 73 50
B. Percent of State
Workforce Unionized - . . o . . o .
1. Less than 277 49 18 6 [} 25 61 80 45 55 61 lo .
2. More than 27% 31 55%= Jgra J24% 45 17 90 lax [ 87 xx 87w
c: AEfilfatisn - ] . _ _ o - ) .
1. AFT 33 35 20 23 30 60 83 $8 58 70 53
2. NEA 36 2 15 9 32 7% 85 56 65 71 32
3. Independent 6 S0 33 17 50 83 83 83 50 83 50
D. Number of Pupils
K Enrolled (thousands) - . . . _ L _ . .
1. 1524 37 19 19 14 24 54 18 43 65 13 35
2. 2549 25 40 24 8 32 72% 88 76* 60 64 44
3. 50+ 18 44 11 33 50 88 39 67 50 78 51

O

E

Aruitoxt provided by Eic:

RIC

* = Significant by X* beyond

.05 level ** » Significant by X> beyond :01 lavel




McDonnell and Pascal found that state laws exerted some measurable
concluded that local factors were far more influential (1979, pp. 28-29).
Similarly, our results indicate a small, but persistent, differerce in policy
bargaining outcomes associated with differences in state iaws regulating
teacher strikes. State laws permitting teacher strikes are associated with a
tendency for the parties to negotiate fewer policy provisions. This tendency
is significant in four policy categories: student discipline, change 1in
curriculum.

When the percentage of union membership in a state’s f;fﬁafé:gééfai;
iibiiégiriéiiltiiirél werk force 18 cross-tabulated with the extent of policy
bargaining, a stronger relationship is observed:; Teachers in states with
more than 27 percent of the private sector, monagricultural work force
unionized are consistently more successful in bargaining vducational policies
than teachers in less unionized states: For six of the ten policy variables
examined the differences are statistically significant. These variables are:
special education class size, special education student placement, special
education curriculum, change in building assignment, reduction~in-force
restrictions, and regular education curriculum.

In contrast, and in accord with McDonnell and Pascal (1979) and Yates
(1978), no consistent relationship is observed between the particular
affiliation of the local teacher union (AFT; NEA; or Independent) and the
negotiation of educational policy. Similarly, with the except:.on of
bargaining over student discipline and change in building assignment policies
in districts of 25,000 toc 49,000 students, the negotiation of educational

policies does not co-vary with the size of school district enrollments.



Interview Resiults

Interviews were conducted in six of the §aﬁpié districts to (1)
practices; (2) discover how quickly teacher organizations and school boards
have negotiated provisions regulating education of handicapped students in
response to judicial decisions and state or federal legislation; and, (3)
determine whether the Contract Provision Analysis Form was complete. The
ifiterviews also underscored the fact that negotiated policy provisions may
have unforseen consequences. Likewise they served to remind researchers of
the pitfalls inherent in reading and interpreting collective bargaining
agreements removed from the local histories and circumstances that provide

the contexts for contracts.

Policy Implementation

Interviewers checked for conformity between contracts and district
practice on 90 policy provisions in the six interview districts: The
interviews disclosed a greater degree of conformity between contract language
and its implementation than hss been suggested in previous research,

particularly on matters of policy.

20Several dozen people met and talked with us: To them we express

ot thanks and acknowledge our debt. Though several were interested in

assurances that the sources of the material would remain anonymous, only one

person in six school districts refused to allow conversations to be recorded.
Our guarantee of confidenciality conforms to the protections afforded by the
University of Oregon Graduate School s policies on research with human

subjects.
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All negotiated educational policy provisions were iﬁﬁiéﬁéﬁtédéii

Indeed, interviews demonstrated that policy provisions will be
1ﬁpiéﬁéﬁtéa even when the consequences of their implementation are not
anticipated. In one district; for example; the impact of a
reduction—in-force provision has extended well beyond what the negotiators

might have forseen. Educators’ lives in this district have never been

tranquil; Through the decade of the 1960s annual enrollment increases of 800
to 100G students necessitated expansion in the physical plant, large
increases in staff, and even double shifts. By the mid-1970s, having met the

detands imposed by sheer numbers, the district decided to create a model
professional development program. Resources were used to create a

demonstration school staffed by selected teachers. Other teachers were
released for week-long periods for inservice training in the demonstration

school; they received continued coaching and support in their home school.

21 iterviewers discovered oiie possible exception. In a special
program for severely disturbed youngsters, the program administrator

program aduinistrator as well, Both types of evaluation were prohibited --
the first by the teachers’ contract with the school 55ifa§,§ﬁ§”§§§§ﬁ§,§i,,,,
board policy. Would the informal peer evaluation sessions be judged contract

violations? Certainly, a teacher might file a grievance, for the contract

prohibits peer evaluation: However, the contract also requires "meaningful

teacher involvement in educational programs." Finally, both the teachers and

administrator have agreed that the material from informal discussions could

not be used in the formal evaluation process: When asked whether other

groups of teachers and administrators bperated in a a similar fashion we were
told: "I would doubt i;. From what I° ve seen, it’s not happening in other
buildings." Other interviews confirmed the accuracy of the administrator’s

observation.

gt
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recession took its toll on the local economy. When thousands of workers were

1aid off; the district enrollment began a precipitous decline, and the
district implemented the reduction-im~force policy that had been negotiated

When the seniority and certificatiombased bid and bump process was
initiated the first program casualty was the demonstration school.2’ As
one central office administrator exclaimed: "Demonstration schools are no
damin good if you can’t keep your staff:" Since the beginning of the period
of declining enrollment, 89 percent of the teachers im the district have been
transferred at least once. At the outset of the 1982-83 school year; 24 of

the teachers at one of the junior high schools had been newly reassigned,
whiie at one of the elementary schools all but thrée teachers were new to the

buildings

ZIhe contract specifies that the first priority criterion in
teacher lavoff decisions is seniority and the second is certification area.
According to interviews, this provision is intended to insure that the least
senior teachers in the district are always the first to be laid off.
Achieving this goal may require complex teacher transfers somewhat akin to

musical chairs. If a teaching position in one teaching area is lost, it is
not enough to lay off the least senior teacher in the distri.t whose position
could be filled by a more senior staff member. Rather; if a science teaching
position is cut; it is conceivable that the most senior science teacher .
(whose position is secure) might be transferred to his or her second area of

certification so that a less senior science teacher with only one area of
certification could be retained; For example, a l2-year science teacher

coild, in effect, "bump" a 25-year ecience teacher also certified in driver
education who could then "bump" an il-year driver education teacher. Thus,
the teacher being laid off would have less seniority than either of the two
teachers retained.
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The implementation of the RIF provision had serious effects on people

as well as programs. Although one teacher; who had been transferred seven
times in the last ten years; commented that the most recent transition was

administrator admits that "If they [teachers] were seeking to be employed
where we have some of them presently; they would never have gotten a job."
Principals recall "the good old days" when they interviewed and hired
feachers. With persistent reduction-im-force causing annual transfers of
teachers, the principals now refer to themselves as mere "sreeters."

In another district; the class-size policy provision limiting
enrollment in special education prograims combines with nonpolicy provisions

consequences that result from the implementation of contract language.
Whenever additional staff are required because enrollments exceed projections
and zlass-size limits, substitutes are assigned during the first eix weeks of
the school year until permanent teachers can receive adequate notice of

assignment as specified by the cortracts “araprofessionals, also under
contract; "float" until their bid and bump process determines placement for
the year: In the meanrime, what happens in the middle school’s program for
multiply-handicapped youngsters? Since some teachers and aides who normally
work with handicapped youngsters are not assigned to the program at the start
of the school year; and, because the substitute teachers and temporary aides
are inexperienced, the physical therapists use their normal therapy time to
ssist in feeding. "You see," th srincipal said; "you’re robbing Peter to

pay Paul, just to keep the operation going:"
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Responses to Courts and Legislatures

Researchers investigated how quickly school boards and teacher
organizations would bargain over judicially or legislatively mandated
handicapped education policies. In the six interview districts, the
histories of bargaining over special education topics varied. In ome; the
district’s special education program had come under court scrutiny in the
early 1970s, and bargaining over handicapped education stemmed from judicial

decisions: In two others; state legislation preceded national legislation,
and bargaining followed quickly. In three districts, where neither judicial
decisions nor state legislation preceded the enactment of P.L. 94-142, the
federal law spurred negotiation of special education policy.

In one district, the teacher organization officer responsible for

re§r6§éﬁting tinion concerns regarding special education described the
reaction to the Education for All Handicapped Childrem Act of 1975:

The law was so overwheluming, and I‘m sure that this school

system wasn’t unique in its response. It was just a major
task to try to implement the law. So much of what happened
was very chaotic. So we took our concerns to the bargaining

table.
This analysis was mirrored by a counterpart in the district’s central office:

We went through and we’'re still going through; an_ infinite

variety of growing pains that came along with the 94-142
regs. So from 1975 until 1982 we were still in a growing

stage...and thrOughout the nation we’ve seen a switch in

attitudes that undoubtedly is reflected in attitudes of
regular and special educators, Up until 1975 philosophically

we thought we were on good sound grounds in isolating
children with special problems with special teachers and
special materials in self-contained classrooms. s « sEverybody
thought that what we were doing was right. With 94-142 they

said what we were doing was wrong.
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Both informants acknowledged that the collective bargalning process
had been used to address the immediate issues emerging from the

implementation of P.L. 94-=142. Indeed; not only have provisions on
Individualized Education Programs (IEPES and mainstreaming been negotiated;
the school board and teacher organization im this district have bargained a
special appeals procedure for matters related to the placement of handicapped
students: Furthermore, they have begun to discuss the ramifications of
provisions previously negotiated in response to P.L. 94-142, For example,
they are now considering what assignments might be given to sp¢ ial education
teachers who have been freed from one class each day because their students
are Béiﬁg taught by instructors who have been hired or retrained in response
to the mainstreaming or curriculum poiicies negotiated only four years
before. In this district it is clear that the current impetus for
negotiations springs not from P.L. 94-142, but from the contractual
agreements that were negotiated in response to the law. That is, the school

board and teacher organization have quickly bargained a second and even third

Children Act of 1975.

Contract Provision Analysis Form

Since the Contract Provision Analysis Form is intended to provide
practitioners and researchers with a means of analyzing other collective
bargaining agreements the form needed to be comprehensive enough not only for
the purpose of the present undertaking, but for more general purposes as
well, In the first two on-site interview districts, one of the specific
conicerns was whether the insights of people who were familiar with both the
district bargaining agreement and the local environment would force a
recognition that something had been overlooked in the development of the
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form. Responses indicated that the ->rm was an adequate guide for
identifying and categorizing both educational policy provisions and
significant nonpolicy items. This "finding" is merely a statement of
~onfidence. 1Its accuracy can be verified only after others utilize the
Contracc Provision Analysis Fori.

Regardless of its comprehensiveness, the form does not indicate to an
analyst which of the policy provisions or combinations of provisions in an
agreement are most important in a particular school district at a particular
time. Local circumstances highlight some features of the contract as was
demonstrated by the fact that the two teacher organizations that have
negotiated the greatest number of policy provisions among our sample
conitracts are at loggerheads over their approach to peer evaluation. In one
district a contract provision prohibits peer evaluation, and this provision
program that would have had two teachers working with students in the same
classroom: In the other district; the teacher organization recently
teachers the responsibility for evaluating first year instructors. Under
this provision, administrators may not evaluate probationary teachers until
their second year. In 1980-81, 19 new teachers were hired; the peer
evaluation committee retained 17.

In other districts that have bargained nearly comparable numbers of
educational policy provisions, the miost pressing local concerns may not be
over matters we defined as educational policy. For example, in one interview
district the school administration and teachers presently share the view that
the nonpolicy contract provisions concerning mutual consultation and teacher
iiivolvement are especially important. In this district of fewer than 22,000
students; the teacher organization and school administration strain to

52

27,,
60




overcome the effects of a relationship that was described by thed as
"probably the worst in the country.” Recently, during a single school year,
104 grievances were arbitrateds At the heart of the earlier ill-will between
teachers and the district was a drastic reduction—in-force that occurred in
the mid-1970s, one that an arbitrator later determined had been conducted in

violation of the contract.

Status Quo and Grievance Procedure Provisions

Researchers idéﬁtifiéd all maintenance of standards; agreement has
precedence; duty to bargain and subcontracting provisions in the sample
contracts. This group of clauses is referred to as "status quo 556615i66§;“
Also identified were provisions that described the mechanism for enforcement
of other contract provisions-—-grievance procedures. In most cases, these
provisions regulate employees’ terms of employment; omly rarely do they fix
Insofar as they merely regulate working conditions of teachers they are not
properly considered policy. Nevertheless, even when they do not establish
policy, they have the potential to exert considerable influence over
educational programs, ﬁéitiéﬁléii? as they act in E6ﬁ$iﬁéti6ﬁ ﬁitﬁ contract
§6iié§ provisions. Table 6 describes the percentage of sample contracts that

contain these provisions.
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.. TABLE6
Status Quo and Enforcement Provisions

o Percent of Contracts
Variable with Provision Present
1. Maintenance of Standards 20
2, Agreement Has Precedence 70
3, Duty to Bargain 34
4, Subcontracting 49
5, Arbitration 93
a, Advisory 14
b. Binding 79
(1) Contract Only 33
(2) Contract and External Policies 46

Maintenance of Standards

Maintenance of standards clauses preserve extant conditions of

teachers’ employment for the term of the collective bargaining agreement.
Consider the following example.

Except as this Agreement shall hereinafter otherwise

provide, all wages; hours; and conditions of

employment in effect at the time this Agreement is
signed, as established by the rules; regulations
and/or policies in force on said date; shall continue
to be so applicable during the term of this

Agreement. It is recagnized that rules and

regulations referred to above may differ from one
school to another.

Contract provisions such as this prohibit the school district from making
decisions that detrimentally affect teacher conditions of employment. For
example; a school board intending to transfer or reassign a teacher whose
employment is regulated by the above provision would find several
alternatives unavallable at the outset. Whatever else the board intended to
accomplish with the transfer, it could not subject the teacher to a reduction
in compensation, longer hours, or a loss of any benefit teachers had enjoyed
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at the time the contract was signed: If, in addition to a maintenance of

restricts acceptable reasons for teacher transfers, the reassignment of

personuel may be sericusly constrained by the combination of the specific

contract policy provision and the maintenance of standards clause.

Examination of sample contracts reveals that agreement has precedence
clauses impose two types of restrictions: First, they may require that, in
the event of conflict between contract policy provisions and other local
educational policies, contract policies will control. Second, they imay

incorporate into the contract school district regulations that are not in

conflict with the conttact. To the extent that an agreement has precedence

clauce lncorporates school district educational policies (as the term is
defined in this study) external to the contract and subjects those external

policies to the contract grievance procedure, the clause would itself be a

matter of ﬁéiiéﬁ. Commonly; however; agreement has precedence clauses 1imit
arbitration over incorporated district regulations to those that set
conditions of employment (mandatory subjects for bargaining): Thereby, the
potential for agreement has precedence clauses to determine educational

policy is mitigated: For example, one agreement has precedence claiise
provides:

policies, tules, regulations, proceduros, or
practices of the district which shal]l be contrary to
or inconsistent with its terms. The provisions of

a part of the established policies; ruiles,

regulations; practices; and procedures of the

district: All existing personnel poiicies dealing

with mandatory subjects of bargaining, not modified

or inconsistent with this agreement, are hereby

ince sorated and made a part of this agreement.
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The primary effect of this provision is to permit employees to
subject regulations, written or established through past practice; o the
interpretation and enforcement by an arbitrator through the contract
grievance iji:bi:é’ciiii:é.zg Thius, an agreement has precedeiice claiuse may
provide a means for employees to require tne district to continue current
mothods of operation-—even those established informally over a period of
time: For example where a contract requires one teacher preparation period
per day but the school district has allowed two for several years; an
agreement has precedence clause may require the district to continue to
provide two preparation periods. In this manner agreement has precedence

negotiated with the teacher union prior to implementation.

The Board and its representatives shall take no

action violative of; or inconsistent with any

provision of this Agreement: The Board further

agrees that it and its representatives will not take

any action affecting other working conditions of

teachers without prior adequate negotiations with the
Union.

23

t
binding arbitration of grievances--as d
in our sample.

contract provides for

This, of course, presumes that the
d 79 percent of the contracts
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Sinece such provisions primarily relate to teacher ﬁéfﬁiﬁé conditions; they
ate not matters of policy:?® Nevertheless; as they combine with

contractual rectrictions on policy decisions they serve to circumscribe
school district discretion. For example a contract may establish a policy
limiting the acceptable reasons for which a district may lay off teachers
and/or listing the criteria to be used for selecting employees to be retained
during a layoff. &4 duty to bargain clause, like the one above, may
additionally require that the district negotlate the impact of the layoff on

bargaining unit membevs.

Subcontracting
Subcontracting provisions prctect bargaining unit members’ work from

being awarded to nonunit msmbers. An example of such a provision is the
following:

Nothing in this s¢ction shall preclude the
utilization of non—teacher personnel to supervise

Summer openings wiil be filled first by regularly
appointed teachers in the Districts

,72486ﬁ27§;3te laws provide that schooi boards must bargain changes in
working conditions with the teachers’ union. Failure to meet the duty to
bargain is actionable before the state labor relations agency as an unfair
labor practice. In such states the primary effect of a provision like the
one quoted here is to provide a change of enforcement forum (assuming the

contract provides for arbitration) from the state agency to arbitration.

w

~
op}
ut




Sifice most are primarily related to the economic weifare of teachers; they
seldom are considered to weigh heavily toward fixing the educational program
of the district.25 Nevertheless; stch provisions may have a strong
influence on personnel decisions. A subcontracting provision may prohibit,
for example, a school board from discontinuing classes for the handicapped,
formerly staffed by bargaining unit members, in favor of having them provided
by state agencies or private contractors: By sstablishing prior restraints
on the assignment of school district work; such a provision imposes
restrictions on the manner in which a school board determines the size and
nrganization of its work force. Clearly, as subcontracting provisions
combine with other contract restrictions on the assignment of persounel, and
with the contract grievance procedure they bécome a cignificant force fu:

maintaining the status quo.’

Grievance Procedures

Labor relations experts commonly refer to the grievance procedure as
the “cormerstone” of the collective bargaining agreement (Eikouri and Elkouri
1973, pp. 106=7).27 They recognize that a readily available and

effective enforcement mechanism plays a major role in assuring that the

mandates of contract provisions are trauslated into practice:

25See Fibre Board Paper Products_ Corp v. N. L R. B 3 379 u. S.
203(1964), for a discussion by the U.S. Supreme Court of the relatively

complex test used for determining when a subcontracting provision establishes

policy in the private sector.
26Ninety-two percent of the comtracts that contained subcontracting

provisions provided for binding arbitrations

o 27See also United Steelworkers vs. Warrior and Gulf Navigation Co.
80 S.Ct. 1347, 1352 (1960).
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Ninety-three percent of the sample contracts provide for resolution
of disputes over the implementation of contract provisions by a neutral third
party--an arbitrator. Seventy-nine percent of the sample contracts provide
'binding arbitration over contract disputes, and almost half the sample
contracts (46 percent) provide that arbitrators will resolve disputes over at

least some local school board policies; rules; regulations; and practices in

addition to provisions contained in the collective bargaining

agreement. 20

Special Education and Working Conditions

To provide school personnel and public policy makers with complete
baseline data on special education-related provisions in the sample

contracts, provisions affecting the working conditions of teachers of

educational programs for the handicappeds Such data also provide a basis for
exanining the assertion by Mi-chell and colleagues (1981) that special
education teachsrs exercise only minimal influence on the union’s bargaining

agendas

2%rievance procedures may themselves rise to the level of

establishing educational policy: See Appendix D for a brief discussion of

policy/nonpolicy grievance procedures.

¢

59

Tty 67



percent of the sample contracts include policy provisions governing the
education of handicapped pupils. Forty percent of the cuntracts address
handicapped student placement ani 15 percent address special education
cirriculums Sixty percent of the sample contracts include nonpolicy
provisions that more directly affect teachers’ working conditions than the
educational program of handicapped pupils: Sample contracts provide: 1)
the right of teachers to be notified of, or make recommendations on, student
placement decisions (18 percent); (2) teacher compensation or release time
for completing Individualized Education Programs (IEPs) or attending parent
conferences (18 percent); (3) teacher training for working with handicapped
pupils (20 5&55&&&5; ¢4) an increment in addition to the base saiary for

Some perspective on the frequency with which these provisions appear
in the sampie contracts is provided by comparing these results with those of
Sosnowsky and Coleman (1971) examined 71 collective bargaining agreements
from Michigan school districts for provisions with direct or indirect effects
on special education.zg Although the déscription of their criteria for

categorizing provisions makes comparison difficult, Table 8 summarizes the

29.

judicial decisions regarding the rights of handicapped students (e.g.
Pennsylvania Associa

It should be noted that this study predated most of the important

Citizens v.. PennaylvanigL,363 F. éupp
279 (1979), Mills v. Board of Education of D.C. 34§'F Supp. 866 1972), and
the enactment of PL 94-142,
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TABLE 7
PROVISIONS RELATED TO THE EDUCATION OF HANDICAPPED STUDENTS

Percent of Contracts

Provision with Provision Present
Policy Provisions 44
Curriculum 15
Programs Offered “ 9
Teach.ng Method/Materials 9
Student Placement 40
Class Size Limits 31
Class Placements 19
NonPolicy Provisions 60
Minimum Fairness-Student Placement Decisions 18
Teacher Notified? 5 13
Teacher May Appeal or Recommend 8
Compensatiorn/Release Time for NonTeaching Duties 18
In.iividualized Education Programs (LEPs) 15
Pa.unt Conferences 8
Etéiﬁiﬁg for Teachers of Handicapped Pﬁﬁiiéﬁ 20
Special Education Teachers 15
Regular Teachers 10
Extre Pay for Special Education Teachers 38

[]

Spectal Education Study Committee 23

'. Constraints on the placement of handicaiped students into regular or special

education classes.

2, Teachers are given sotice before any hindicapped students are placed in theit
classes.

3. Teachers arc given the cppertunity to appeal, or nake recommendations on; the
placement 4§ handicapped »tudenis.

4. Inservice or other traiuing pruvided at board expense to improve teacher
skills at mansging and/or educaiing handicapped students.




TABLE 8 B
PERCENTAGES OF SAMPLE CONTRACTS CONTAINING SELECTED
SPECIAL EDUCATION-RELATED PROVISIONS

S Sosnowsky amd
Provision Category Coleman Goldschridt et al.
1971 1981-82
Policy Provisions
. Curriculum (programs offered or 0 15
teaching methods/materiais)
2, Class Size Limits 34,3 31
3, Placement of Handicapped Students 1.3 19
ﬁé,,Pﬁ,,j i, _ Pﬁ,,,, i,i,,,,,,
1. Minimum Fairness-Student Placement 0 18
Decisions
2. Compensation/Release Time for 0 18
IEPg or Parent Conferences
3. Training for Teachers of 2.9 20
Handicapped Students
4, Salary Increments for Special 60,5 38
Education Teachers
5. Special Education Study Committees 5.6 23




percentage of contracts in the two samples that contain comparable

samples contain special education class-size limit provisions. Sosnowsky and
Coleman noted that the class-size provisions in their sample of districts in
Michigan incorporated the limits contained in state law: The present study
substantiates this f£inding for a national sample of contracts. Second,
although Sosnowsky and Coleman reported that only one of their contracts
regulated the placement of handfcapped pupils into special education classes,
and no contracts regwlated zpecial education curriculum, provisions ir those
two categories; respcrtively, appear in 19 and 15 percent of the coatracts in
the present study. Unird, our more recent é&ﬁpié of contracts contains a
greater proportion of wonpolicy provisions than Sosnowsky and Coleman’s 1970
sample in the areas of teachers rights regardi.g student placement decisions,
compensation or release time for nonteaching duties; training for teachers of
handicapped pupils; and comuittees for the study of special education
problems. However; a smaller percentage of the contracts in the present
study provide extra pay for special education teachers.

Unlike Sosnowsky and Coleman, Mitchell and colleagues (1981), in
another later study of collective bargaining agireements, did not focus
specifically on bargaining over special education. However; they suggested
that "collective bargaining is almost exclusively concerned with structuring
the working relationships between teachers working in regular classrooms and
the line administrators who supervise them" (Mitchell et ail. 1981, ps 157).
The results of the present study do not appear to support this contention.
Even after taking into account those provisions that appear to be designed to
ameliorate the impact of students being mainstreamed into regular classes,

there remains a sizable group of provisions providing benefits exclusively to
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épeciai education Eeééﬁeiéaso Mitchell and colleagues further suggest
interests of specialists” (Mitchell et als 1981, p. 157); Nevertheless, it
iz difficult to agree that benefits such as those reported in this section
can accrue to a group of teachers whose interests have little influence at
the bargaining table.

In sum, teacher bargaining agreements reflect a éénéitivity to at
least one emerging educational issue that is national in scope: the
education of the handicapped: The findings of this study reveal a relatively
significant showing of provisions that relate both to special education

policies and to the working conditions of teachers of the handicapped:

equal those made between 1965 and 1975" 1979, »p. 83). One objective of this
study was to determine whether the bargaining of noncompensation items of the

type identified by McDonnell and Pascal had leveled off.

30, e realize that the interests of regular teachers and speclalists

sometimes conflict and that the fears of regular teachers, (for example of

having special students "dumped" on them) may account for a certain number of

policy provisions that regulate mainstreaming or establish student placement

appeals processes. It is also the case, however, ‘that such provisions can be

example, to prevent flovement of students outfof their classes); The
interests of special edication teachers may be maintained even when a
contract provision was negotiated to serve the interets of the regular
teachers. Though the sources of their fears may differ, both regular and

special educatlon teach:rs may oppose either too much or too too little
mainstreaming.

64



teacher bargaining agreements from the 1970 and 1975 contract years: One of
the purposes of their analysis was to determine the types of noncompensition
provisions that had been included in teacher contracts and the extent to
which bargaining over those provisions had increased during the 197075
period: They developed a 1list of 14 noncompensation provision "domains."
Ten were found to be weil represented in their E‘ét?pié of contracts while four
appeared in fewer than 3 percent of the sample contracts: They then chose a
"key provision" in each of the ten domains (one found in substantial numbers
of contracts) for purposes of their statistical analysis. (McDonnell and
Pascal 1%.“, pp. 8-11), Five of the 'key provisions™ could be compared with
similar provisions from our study. Table 9 shows a frequency comparison of
those provisions, identified according to virtually the same criteria in both
stiudies. This table indicates that, contrary to the expectations of
McDonnell and Pascal; the Béfi&iﬁiﬁé of key noncompensation provisions
between 1975 and 1981 has increased at approximately the same rate as it did
between 1970 and 1975,

In addition to those provisions displayed in the table, our 1981
sample revealed major increases in the bargaining of provisions from three of
Pascal’s sample contracts: federal programs, inservice and professional

development, and voluntary transfers.’

3lthe fourth "domain," student grading and promotions, was not
examined in our study.
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TABLE 9

THE INCLUSION OF SELECTED PROVISIONS IN TEACHER COLLECTIVE

BARGAINING AGREEMENTS: 1970, 1975, 1981-82

| Types of Percentage of Sample

| Provision Contracts Containing Provisions
: N

| McDonnell & Pascal | . .ldschmidt; et al:
| 1970 1975 1981-82
{ I

| Grievances (1) 70 83 93

| Pupil Exclusion ) | 28 46 61

| Assignment Refusal (3) 22 27 31

| Maximum Class Size (&) 20 34 49

| RIF Procedures €s) 11 37 68

|

(1) All grievences alleging a violation of the contract are subject to
arbitration.

(2) A teacher may temporarily exclude a disruptive pupil from class; has the

right to refuse to re-admit a pupil, or may refuse to re-admit a pupil

tnitil a conference with parents or guardians has been helds

(is A .eacher may refuse an assignment to a positicn outside his or her
certification area.

(4) Absolute -lass size limits are set, or some type of compensation is
provided 1f contract imposed limits are exceeded.

éSS Staff may be reduced only for reasons listed in the contract and/or
senlfority is a criterion for staff reduction.

*_ - __ .l ___ U
Any discrepancies between the percentages reported here and those

tabulated under similar categories in previous sections of this chapter are

due to the fact that the Goldschmidt et sl. numbers include both policy and

ﬁbﬁpélicy prdvisibns since both categories of provisione are included in the
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Because our study focuez?, in part, on descriptions of bargained
provisions that affect the education of handicapped students, an attempt was
made to assess the extent to which sample contracts contained provisions
related to one federal program, The Education for All Handicapped Children

Act of 1975 (?.t. é&-i&i;. It could not be assumed that all provisions

P.L. 94-142, tifice as previously noted in our interview results; state law
and court orders also played an importaat roles Nevertheless; certain
provisions can be tied specifically to P:L; 94-142; 32 For example; 15
percent of the sample contracts provide additional compensation to special
education teachers for extra work in structuring Individualized Education
Programs (IEPs), a direct consequence of P.L. 94-142, Twenty-three percent
of the sample contracts create special education study committees, many of
which were given an explicit mandate to investigate the potential effects of
P.L. 94-142 requirements. In addition, there were other provisions; both
policy and nonmpolicy, that relate to programs for handicapped students and
may have been a consequence of P.L. 94-142;

or provision that McDonnell and Pascal found in less than 3 percent of thelir
sample contractg; has also increased substantially since 1975. For example,
27 percent of the sample contracts specify the content of inservice programs,
38 percent require teacher involvement in developing the content of teacher
inservice programs, 24 percent set limits on the number or schedule for
inservice programs, and 10 pefceﬁt pravide fer the retraining and/or

32Other sample contract provisions referred to other federal
programs, such as Title I of the Elementary and Secondary Education of 1965.
Such provisions were not within the scope of this study and were not
tabulated.
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Finally, McDonnell and Pascal found only insignificant numbers of
provisions related to voluntary transfers. While our study did not isolate
purposes of filling vacant positions.

To summarize, insofar as it was possible to mdke frequency
comparisons between provisions identified in both samples of contracts, it
appears that the bargaining of "noncompensation" items remains very much on
the agenda of organized teachers in 1981, Provisions bargained in
significant numbers by 1975 were bargained in even greater numbers by 198l.
Provisions bargained in very few 1975 contracts are bargained in a
significant number of 1981 contracts. As of 1981, it does not appear that

bargaining over noncoipensation provisions has peaked.
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CHAPTER IV. SUMMARY AND CONCLUSIONS

Bargaining over traditional matters of educational policy is more
widespread than previously described or predicted. Another increasingly
common practice 18 the bargaining of certain nonpolicy status quo provisions
that freeze working conditions during the life of the contract and thereby
broadly limit school district discretion; particularly when the status quo
provisions interact with policy provisions: Our research also demonstrates
that teacher organization and school board collective bargaining is sensitive
to new policy issues, specifically those related to the education of
handicapped students.

Our findings lead us to suggest that three widely accepted
conclusions from previous research can be discarded or modified. Certainly,
bargaining over noncompensation items had not peaked by 1975 as McDonnell and
Pascal (1979) predicted. Second, although Mitcheil et. al. ¢(1981) indicated
that the interests of speclal education teachers were rarely supported in
collective bargaining agreements, we fouud to the contrary that the concerns
of special education teachers are reflected in bargaining agreements.
Finally, our research appears to contradict the conventional wisdom that
collectively bargained policies do not determine actual practices.

15,000 or more students. Contracts were analyzed using a balancing test
developed by state courts and labor relations agencies to determine whether
particiular provisions in the area of curriculum, student placement; and

teacher selection and assignment direct the development and implementation of

a district’s educational program or primarily affect teachers’ conditions of

employment. The extent of bargaining in each of these three categories is



briefly summarized.

Forty-six percent of the sample contracts ccntain clauses

establishing some aspect of curricular poticys Forty~five percent establish
policy for the general educational program by specifying the programs to be

offered;, teaching methods or the materials to be used, and categories of
personnel to be employed. Fifteen percent of the sample contracts establish
curriculum policy for special education programs.

The second type of educational policy in the sample contracts governs
the assignment of students. Sixty-four percent of the contracts contain
pullcies regulating two aspects of student assignment: absolute class size
lidits (43 percent) and constraints on the placement of handicapped students
and/or students who viclate school rules (51 percent):
some aspect of teacher szlsction and assignment policy: Included in this
category are policy provisions regulating the selection of personnel to fill
vacancies (84 percent), establishing rules governing changes in teacher
assignments within buildings (59 percent), regulating transfers of teachers
between buildings or programs (60 percent), or specifying conditions under
which school boards can reduce the size of the work force and the criteria
for personnel selection during a layoff (68 ﬁéfééﬁtéa

Beyond descriting tiie extent of bargaining over these three
categories of educational policy, the study examined the relationships

between the presence of educational policies in collective bargaining

agreements and the national affiliation of the local teacher union; the
number of pupils enrolled in the district, state laws permitting teachers to

work force in the state. Analysis revealed a small but persistent positive
reiationship between the absence of a state law permitting teachers to strike
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and the incorporation of educational policies in bargaining agreements.

There was a stronger positive correlation between a highly unionized private
sector, nonagricultural state work force and policy bargaining. No
consistent relationship was observed between policy bargaining and particular
national tearher union affiliation or number of pupils enrolled in the
district.

to an extent not previously recognized or predicted; interviewers found that
such policies were indeed implemented: In each of the six interview

districts; teachers; administrators, and negotiators all agreed that policy
3

["L]

provisions uniformly prescribed practice in these districts.>> Unlike
traditional expressions of school board policy that often describe outcomes
in idealistic terms, the language of collective bargaining agreements both

delineates and delimits behavior. ' And just as contract pollcies

] ssfﬁié,fiﬁaiﬁg of consigtent implementation stands in contrast to ]
the burgeoning literature devoted to amalysis of slippage between policy and

practice. See; for example, Bardach 1977; Easton 1965; Elmore 1983;

Mazmanian and Sabatier 1981; Wirt and Kirst 1971,

**n Oregon Employment Relations Board decision that held that
grievances over school board policies involving permissive subiects of
bargaining were themselve- permissive subjects drew attentior to the

distinction hetween the language often used in school board policy msnuals
and the language of collective bargaining agreements:

+++Indeed this parade of horribles can be extended on and on by
opening the District’s 150 page School Board Policy Statement almost

at random. And this i1s no accident. Unlike the language of

bargained contracts, written school board policy statements often

language must fulfill including surviving the scrutiny of am
arbitrator. The impact of the Association’s proposal, in short,
would be to force the District to couch all of its writtenm

pronouncements with the care appropriate for the language of a legal

c~53-79,

contract. (Emphases in original; citations omitted:)
Eugene Education Association v. cho strict,
PECBR 4073 OR Employment Relations Board (1981),
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likely to be enforced. Unions identify contract violations by using a
combination of labor relations professionals and building representatives to
"biow the whistle" on potential contract violations, and seek redress through
an effective enforcement mechanisi—-the contract grievance procedure.
oui sample, by binding arbitration: Arbitrators, unlike the courts, do not
defer to the school board’s interpretation of contract policy language and,
in comparison with theé courts, arbitration is informal; inexpensive; and
swift (Elkouri and Elkouri 1973). These dif‘erences between the arbitral and
judicial forums are importan~ because where enforcement mechanisms are
readily available, they are more likel7 to be used to ansure comsistency
between a policy‘s intent ard its implementation (Mazmanian and Sabatier
1981).

our findings on implementation appear to contrast with some recent
research on the implementation of collectively bargained educational
is supposed to be happening~-what it says on paper--and what
happens...."There is no certainty that language once negotiated will be

implemented of enforced by the teachers" (Johmson 1982, pps 144-145).
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Aniother observer, citing Johnson’s work, concliuded that "considerable
variation exists across schools operating under the same contract" (Sykes

1983, p. 91).3° However, a careful review of Johnson’s research suggests

that is is not in fact contradictory to our fin dings although her conclusions
may have been misinterpreted:

#1though Johnson did not distinguish between educational policy and
working conditions, when her observations focused on what we define as policy
provisions her evidence appears to have confirmed our conclusions. For
example, she notes that in districts where the contract limited class size
"those provisions were closely enforced" (198lb, p. 6). On those occasions
when districts she visited were required to transfer teachers; she notes that
“the transfer practices of the districts conformed closely to those
prescribed by the contract" (198lb, p. 15). With regard to selection of
school staffs she found:

“ﬁifﬁ school districts still have policies permitting

principals to interview new candidates for vacant positions.

However, different rules--those that have been bargained

collectively with teachers--must be adhered to when staff

changss are the result of layoffs" (1981b, p. 14).

————

35Gary Sykes, "Contradictions, Ironies, and Promises Unfulfilled: A

'Contemporary Accuunt_of the State of Teaching;'" Phi Delta Kappan, October
1983 (pp. 87-93). Also; Dianne Ravitch in The Troubled Crusade: American

Education 1955-1980 (New York: Basic Books; pp. 314-15) uses Johnson's
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The reason for the apparent disagreement between our conclusions and
Johnson’s is that the conclusions about flexibilly stem from her analysis of

implementation of contractually specified workplace rules, not from the

observations of educational policy iﬁpiéﬁéﬁtétibﬁ.36

Our finding that contractually mandated educational policies are
indeed implemented iz important because the effect(s) of a specific policy

choice upon an organization 8 life may be profound: As organizational goals

are more clearly fixed; the criteria for demonstrating success become more

explicit both for the organization as a whole and for those who are employed
by it: If the policies are enforced, autonomous behavior will be reduced

(Berlew and Hall 1954; March and Simon 1958; Williams 1975).

365he discovered inctances when - ~achers "assue extra supervisory
responsibilities, use preparation per. - for {nservice training, attend

volunteer for extra actiyities",(l981b, pp. 22-23), She also obserygd,tﬁ&t
teachers sometimes work longer days than required by the contract (1981b; pp.
8-9) and that principals sometimes allow teachers to violate procedural rules

for taking leave (198la; p. 24)., These instances of flexibility demonstrate
how a principal can deemphasize contractual constraints and obligations;

We did not attempt to assess systematically whether nonpolicy items were
implemented in our sample interview districts: Nonetheless, we find no

reason to suspect Johnson“s observations about some variability in workplace

rule enforcement:. We would suggest, however, that it is important to

remember that not all variation is evidence of lack of enforcement. When the

official position and authority of principals provide them with an

opportunity to extend favors to teachers, teachers exercise as much
discretion when they decide to work additional hours or to volunteer for
extra supervisory duties. Nowhere in Johnson’s work does she hint that if a
principal grants a favor to a teacher the teacher is bound to do anything in
particular. That, after all, is what the contract workplace rules prevent.



Another objective of the study was to describe the extent of
bargaining over three types of nonpolicy provisions: status quo provisions
(maintenance of standards, agreement has precedence, duty to bargain and
subcontracting) and grievance procedures, provisions affecting the working
conditions of special educatiun teachers; and noncompensation provisions
study of collective bargaining agreements.

The status quo and grievance procedure provisions were selected for
particular attention because of their unusually strong effects on school
district discretion and their interaction with policy provisions. Among the

percent include agreement has precedence clauses, 34 percent include duty to

bargain provisions, and 49 percent contain subcontracting provisions. In
addition, nearly all the sample contracts contain grievance procedures and 79
percent provide for binding arbitration.

We also identified all nonpolicy provisions providing specific

that 44 percent included policy provisions related to the education of
handicapped students; 40 percent regulated student placement (31 percen’. =ef.

absolute class-size limits for self-contained classes of handicapped students

and 19 percent rc, - mainstreaming of handicapped students o
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percent regulated the curriculum of teaching methods for handicapped

students.

more nonpolicy provisions beneficial to special education teachers: Among
others, these provisions include teachers’ rights to be notified of and make
recommendations on placement decisions for handicapped st 'ents (18 percent),
extra pay or released time for completion of individualized educational
percent’ xtra salary for teaching special education (38 percent),
opportunites for imservice traintng (20 percent); and the formation of
special committees to stud; the problems of special education (23 percent).

Based on these findings it is clear that substantial policy and nonpolicy

Sosnowsky and Coleman it appears that bargaining has increased over both the
policies that govern special education and nonpolicy provisions related to
the working conditions of special educatis teachers. Based on these
findings; we believe there is reason to suggest that special education
teachers influence teacher union bargaining agendas.

Also identified was a third group of nonpolic. provisions simiiar to
those .escribed by McDonnell and Pascal {1979); Their research revealed
noncompensation provisions: grievance procedures, pupil exclusion provisions;
the right of teachers to refuse particular assignments, maximum class size
provisions; and reduction in force procedures. The present study offers
analysis of some similar provisions and confirms the continuation of this
trend for the period between 1975 and 198l. Additionally, our research
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indicates thal bargaining over voluntary transfers; federal programs, and
teacher inservice--categories of provisions appearing in less than 3 percent
of the McDonneil and Pascatl 79, ps 10) sample contracts--increased

substantially by 1981s

Nearly ten years ago, when collective bargaininz in education was

just beginning in many states, Daviu Tyack described it as a "powerful new

""""" to the centralization of
control in small boards and powerful superinter:ants at the turn of the
century." He described teachers as the group 'with the greatest power to
vetrd or sabotage proposals for reform" (1974, p. 288). Teachers clearly have
exercised influence over the development of educitional policy since tie
adven: € collective bargaining. The question, however, remains: Does it
matt & students, parents, teachers, administrators; or the community?

A number »f themes wight serve cs unify the conclusions suggested by
our analysis of negotiated educational policy provisions: The most obvious
may also prove the most useful. The findings of extensive educational polic:
bargaining and uniformity of policy implementation lead us to conclude that
their capacity to adapt to changes in either the lay or professional
spec!{ies what must be done, it often alsc dictates b things will be done,
when; and by whom: Thougk most cowmentary about public sector bargaining has
focused upon the "front end" or negotiation stage, a greater expenditure of
organization time and energy is devoted to management of the contract and
resolution of disputes through the grievance procedurs. To engage
efficiently and effectively in all these processes—-negotiation; management,
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suited to furthering a harmonious relationship with the comminity at large
whose interests are not always patterned, consistent; or oven well
articulated:

This restructuring has important implications for the organization of
schools, often labeled ‘'lcosely coupled." Loose coupiing captures the fdea
that goals (ends) and processes (meauns) are not rational (causally
connected), that formal strictires are barely implemented, and that
organizational subunits are poorly connected (Meyer and Rowan 1978; Weick
1976j. Although the trappings .f bursaucracy (e.g.. division of labor,
nierarchy; and written ruies or ﬁfééé&ﬁiéé§ are in place, the processes of
coordination and control of the work-—assumed to be present in most formal;
bureaucratic organizations--are less croarent in schools. Schools are not
organized around the demands of their work activities—-the actual instruction

of students. Rather, the formal structure of schools may better reflect the

demands and institutionalized rules of their environment. These
institutionalized rules include the pruper classification and credentialing
of teacksrs and students, regulation of curricula, and tacit understandings
about suck things as student grades, promotion, and graduation ceremonies.
Scholars suggest that this discontinulty between siructure, acti-.ty; and
Rowan 1977, 1978; Meyer, Scott, and Deal 1979; Weick 1976).

fet, as policy-setting contract provisions proliferate, the ability
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of the organization to adapt to change in the institutional environment wmay
be constrained. For example, collectively bargained educational policy wmay

be at odds with the traditional expectation that teachers will have

It may be particularly ironic that the high regard for job security resuits
in teachers being assigned outside their areas of expertise at a time whe:
the Commission on Excellence in Education (1953) calls for better preparatioi
and a more current and relevant knowledge bas- for public school t-acherss
Tre loosely coupled structure has also permitted schools to adapt to
the commnities in which they are embedded, to mask inconsistencies, and to
enhance their survival capacity. This sensitivity to local concerns is
critical, for as Meyer, Scott, and Deal (1979) also noie, schools must strive
to maintain the support of constituents (community members) and prrticipants
(tsachers and studeiits) even as the uistrict struggles to achieve conformity
with norms advanced by the institutional environment of schools. Collective
bargaining agreements usuz'iy embody an implicit demand of tecachers: equal
treatment of employees: A:bitratsrs: who ultimately may enforce the terms of

treatment of employees similarly situated throughcut the system. However

this equality of treatment is difficult to achieve if authority is
decentralized and principals enforce their individual interpretations of the
contract’s requirements. Therefore, authority i: centralized to ensure

uniform interpretation of contrrct language. This in turn may diminic the
capacity of particular schonls to respond to diverse or new -ommunity
demande.

A dramatic, and extreme, example of the impact that centrali.ation

and uni: cm application of cont:act mindites may have on a schocl
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organization is the case of the New York City Board of Education and its
difficuities in resolving the Ocean-Hill Brownsville dispute of the
wid-1960s: Ravitch (1974) chronicles the cycle of civil disruption and
teacher strikes that erupted in New York City in 1968 as the Board of
Education struggled to respond to a neighborhood demand for more authority
over the education of its children in the face of teacher cnion demands that
contractual rules governing teacher assignment be administered consistently
throughout the city.

Somewhat less dramatic were the instances we found in our interview
districts wher implemerntation of a reduction-in-force provision resulted in
teacl srs cxperienced in partic: ar subjects or grade levels being reassig.ed
to teach subjects or grade levels in which they hold secondaty certification
but are inexperienced: In those distrists the capacity to respond to public
expectations was further diminisass wien RIF provisions combined with
provisions restricting teacher an” student ~ssignment: Most people expect
that sound bases were used for selecting sna assigning teachers to students.
Currenriy, however, in many declining enrollment districts, teachers are
sesigned to a school because they were ir a priority teacher seiection pool,
and not because they reflect the values of the neighborhood or the ethos of a
particular school or because they wiil be the most effective teachers for
certain students.

The thesis advanced here is :hat just as cencralization of authority
say narrow or impede a school district’s responsiveness to commy ..ty oOF
neighborhood demands, negotiation of educational policy also constrains the
organization’s ability to adjust to changes %n the broader institutional
environm -t. Schools mist strive to maintain conformity with both their
instititional and local environments because failure to do sn calls into

question fheir validity and the competence of schorl managers (Meyer and
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Rowan 1977; Meyer, Scott, and Deal 1979).

The general reduction of flexibility due to the impact of collective

Bafgaining on the structure of the school district’s educational 6rgéﬁizati6ﬁ

autonomous behavior of building administrators. Building principals=—the
adiministrators who may have maintainsd a fair amount of autonomy under the
loosely coupled organization of zchools—-may be those whose role has changed
most notably: Given comprehensive collective bargaining agreements, many
decisions once left t- principals’ judgment or influence are now beyond their
reachs It will be difficult for them to respond to recant calls for
school-site managemert and building leadership when so many ducisions once
made at the building level are eitier fixed by a contract or forwarde. to

lzbor relations éﬁéciéiiEté for determination.

students to teachers, provide a school time scheduie,
and require periodi~ evaluation of student works

School administrators also influence who i3 selected

to teavh in a part;cuiar school, the material

resources avallable to teachers, and the compensation
and sanctions cvntingent upon work behaviorg
Administratorz ave therefore in a position to create
a t.acher work structure that satisfies the demands
of varicis instrictional zpproaches (Diuckworth 198i,

p. 8).
This desctipticn may apyly to many administrators in the United States,
perhaps ever most. It 1s nct an accurate de: :criptic . 'wever; of the
authovity of many of the principsls in our sampl: of school districts:
Fif:7-nZoe percent of the contracts inu this study iupose significant
procedural and/or subsce tive strictions cii -eassignment of teachers to
difterent grades or subjects withinm z build’ng -r program. Sixty ~eri»at of

the contracis impose similar kinds of restrictions on transfer of teachers
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between buildings. While not all of these provisions prohibit exercise of

cumbersome or -hreateniug to confront (Perry 1979).

AS contract l:iguage may prevent or limit administrative discretion
when makjiug changes in teachers’ assignments, it may also restrict the
_sthority of principals to nssign students to teachers. This prercgative of
principals traditionally extended to assignment of both the numbers and the
types of students to a particuxzar class:s Forty-three percent of the
coiicracts in our sample regulate the first dimension by setting absolute
limits on clase sizes: Fifty-one perceat establish rules for the assignment
of students teachers may find 2, suzh as handicapped students or
students with behavior yrcbiew

Even more often than thev regulate teacher and student assignment,
contracts in this study set the rules for selection of teachers to £ill

identifies groups of candidates from which vacancies will be filled; and the

criti.ria for selection of candidates: Teacher employmen: in these districts
has becois an issue of contract management rather than a reiccively
open-ended prociss of matching personnel with students, schools, or
neightorhoods. Prinuipals ino our interview Zistricts conveyed bsth fheir
sense of limitation cs well as their det-iminat on to eXert wiutever

influence possible withii. the area of latitude that remains.
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Uiie poitcipal eusmarizad his position in this way:

doo't 7 2ve those powers. _So w¢ must have some other
wvaticsl vowers to offer {in order] to do as well as
Wwe do. Most of us do rather well under the

:irc.ustances; but we don’t have a hammer that we can

Uitimately, of course, loss of adaptability may be a matter of
particular significance only when such a loss can be connected to a decline
in effectiveness or potential effectiveness of a district’s educational
program. Cresswell and Spargo (1980) in their review of the research on the
impacts ot - ~llective bargaining on element:cy and secondary educacion,
mechanisms through which policy impacts on governance and operations produce

.af lusuce on education outcomess" (emphasis theirs:) They noted that "If

we:..ask by what means the poilicy works and how it is viewed by those on whom

impact is intended, there 1s very little onm which to base an arsver" (p. 71).
We agreed with Cresswell and Spargo, and our study was specificul s esigned
to allow us o describe the axtent of bargaining over those policies most
tikely to have an educational impact upor students. N.vertheless, their
question remains: What influences do these pulicies have on educational
outcomes?

Unfortunately, we iknow littie about what reldtionships exist between

bargalning outcomes and student achierement. Linkages are bound to be
siirouded, for numerous variables affect student achievements 1r ad-:tion,
issues, buc to specify something about the relationship between employers and
employees: Nevertheless, thouzh the bulk of any contract between a school
board and teacher organization spccifies agreement obout salaries and
conditions of employvment, some portion: of that same contract will probably
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decide a matter of educational policy: When the contract fixes educational
achieve harmony in their working relationship, they have also fixed pert of
the educational process.

A brief matching of this report on the extent of bargaining with some
effective schools prescriptions suggests that the connection between
collective bargaining and student achievement may be more direct thar
previously suspected. In their recent review of the effective schools
literatire, Purkey and Smith (1982) describe nine "key" organizational and
structural variablcs they found in effective schools research: school-site
management, leadership, staff stability, curriculum articulation and
organizaton, staff development, parental involvement and support, schoolwide
recognition of academic success; maxifnized learning time, and district
support: Collective bargainiug agreements include both policy and nonpolicy
provisions ~hef fix distcict practices in all of these key areas except
schoolwide recognition of academic success: For examplé; though building
school’s success, in schasl districts with declining enrollments and/or
financial resources, the colleciively bargained educational policy provisions
governing teacher placement may forestall a district’s effort to achieve such
¢ cihilitys

Linked to such poiicy provisions that may preclude stafl stabilit ;
are oChers that may limit a district’c capacity to tailor programs of staff
developuent: Consider Purkey and Smita’s suggestion chat "In order to
S ir'uence av entire schocl the staff developmeat should be scnool-wiie rather
than -secific tc individunl teache<sisss" (pps 3839;
ior a aistric. reble to waintain ste€f ~=abilfty «t = 1,0 el the
rasd for a "school=wide" sta‘f devali.pmen” prograw becoms «si « ix.
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policy in this area also. Contracts ia 2/ percent of our sample specify the
content of inservice programs; aad -.-i.2cts in 24 percent limit the number
of inservice programs or set the schedule for required inservice programs.
Staff sta '::°- and development are bu: two of the areas where decisions
to fix or narrow a district’s capacity to adapt its programs to the reported
characteristics cf instructionaily effe.tive schools.

Finally, the trend toward bargaining pclicy is likely to continue.
Like other professionals, teachers saek to control work decisions and
conditionis under which their services are rendered. Teacher unions; if they
are to maintain or improve their strength; must assist teachers in efforts to

broad rarge of teacher working conditions, and as school brards find 3+ :arse
difficuit to meet union economic d: ande, educationzl policies will beccue
increasingly the b:rgaining fouus: Although school boards have experienced
some success in garneriiug support to resist teacher wage demands (s'nce they
are clearl: tied to tax rates), voter resistince to incremental policy

demands "s weiaker becaus: the bargaining process neither focuses public

mundane yet «-itical aspe~:s of school district operations
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Implications for Future Research

Many, but certainly not most; educational policies are derived from
the process of collective tatguining: Furthermore, although the 80 districts
{ncludéd in the research sampie have a combined student enrollment of more
than 4,250,000 students, not all districts bargain with teachers. What are
the implications for researchers who misht wish to move from this report on
the extent of educational policy bargaining to research in other areas? A
re-serch agenda for the furtler study of the extent and process of collective
straightforward questions that could be answered through followup studies.
For example, the smallest districts in our sample had a pupil enroilment of

where policy bargaining is either particularly high or low in flv: larger
districts could resolve the questicn of whether larger districts represent
"giagships” for the smaller districts in th: zrea of policy Eérgaiaiﬁg;37
Anotier area for research, orly marginally explored in the prasent
- tudy, “ocuses on the relacionship batweer bargairing agreements nnd state
law- Our an.ieis of the variatien in poiicy bargainiry shsws that the
presenice of palicy varge nuinp was asscciated with states that by .. do not
permit strikes. Jul ther: zre other zreas of state law that merit scratiry.
For axample, McDonnell wif "asral (1979) suggested that state scope of
bargaining laws may influence the range and type of bargain<ng in incividual
districts. The barga:.ing of sclicy il siate which have oc law on scope of

373e2 Mcbonrell and Pascal (1979), p. 34 for a suggestion that

smaller districts follov the larger district. in thL: bergaiving of

poncompensation provisions.
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exist. Further, among those states that permit bargaining, a comparison of
~tates with different scope of bargaining frameworks would enable a more
refined analysis of this relationship between the scope of bargaining and
educational poiicy bargainings

State laws also address the subject matter that is ﬁég6tiétéa in
collective bargaining agreements: For instance; scme states have legislated
reduction in force and/.. teacher evaluatiom policies and procedures: To
assess the role of poli.v bargaining in such areas it is imporiant to
understand whether sck.s3l boards and teacher organizations negotiate
provisions that mer i reflect ctate law or tliat actually extend state law.

evolution of policy pargaining that may articulate what negotiators
implicitly understand and policy makers should know. Our results suggest
mora stiongly than did those of McDonnell and Pascal (1979), that policy

bargaining may follow a prescribed evoliition along & policr continuume

Figure -: Zolicy Bargaining Continuum

tudent curriculum
acesent issues

teacher

s
placement pi

stage 1 stage 2 stage 3

in its earlier stages, policy bargaining focuses primarily on
concezns related tn teacher placement, since these policies address matters
that are closest to the working conditions of teachers. In the second stage,
policy bargaining shifts to war. vs related to student placemeut; and. in its

final stage, bargaining focuses on curriculum i§3:es.
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A modest effort to identify the implications of educational
bargaining for creating effective schools might also be attempted. Since
there is substantial variation among collective bargaining agreements,
researchers should match a number of districts to discover whether the
or absence of « tk..  nepotiated educational policies. If such a
relatic- - is 7e.ified; it should lead t» discussions about whether, on
balance, a contract that minimizes school-site autonomy is nonetheless a
sound, beneficial; educational guide, since it also mandates a sound
discipline policy, protects against classroom interrvptions; and articulates
curricular goals: Scholars and practitiovers must also, then, devise ar
educational version of the "balancing rest" in order to decide whether {ixing
these "sound" policies may serve to priciude a later articulaticn of policies
even more likely to be beneficials

Althicugh questions concerning the educat:onal consequences of policy
bargaining msy be framed, eviderice o which answers might be based is not yet
available: The natural research progression requires, first, a detailed
description of the phenomena for possible correlation with other variables;
and, next; experimental manipuisti-n of relevant variables to determine
possibie causal relationsh, . ine and Furst 1973). Our hope is that
:uis study, forused upon rhe v . ion of rhe discovery process, will
enable -thers to imitiate wock that will iesd to vaderstanding of caural

1inks between collective bargaining and educational cutcomes.

o
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APPENDIX A
Contract Provision Analysis Form

(district, state)
- 7C 707 7| i i i ilﬁiici i I’ ) i i 707 7“’ I S’ > I 707 7I i Jﬁilii iit’t i s I S’ EB'RM” ORM o
i Page Provision Number Remarks

f. CURRICULUM RESTRICTIONS
A: Regular Education

*1. Teacher input mandated

2. Regulation of programs S

3. Regulation of materials/method .

4. Mandated personnel

1-v

B. Special Education

1. Regulation of programs -

2. Regulation of materials/methods o

€. Other curriculum policies

1. STUDENT PLACEMENT
A. C€lass Size

1. CS guidelines

*2. €S limits/compensation

3. CS limits R




{district, state)
it CORTRACT PROVISION ANALYSIS FORM o
Page Provision Number Remarks

B. Constraints on Placement of
Students Being Disciplined

*1. Discipline advisory committees

*2. Teacher notified of policy

*3, Teacher recommend only

*4, Teacher emergency powers o

5. Consultation required _

6. Teacher determines class raturn o
7

7. Mandatory suspension for

=Y

[~7]
(7]
(7]
[-7]}
=
]
(o d
[«])
=3
ot
(1]
[+7]
(g]
=
1]
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8. Other discipline policies o

C. Constraints on Placement of
Handicapped Students

1. Mainstreaming

2. Special class placement | o
106
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* Non-policy provisions




[district, state)

CONTRACT PROVISION ANALYSIS FORM -
Page Provision Number Remarks

---------"------—-----—---------------------

111. TEACHER PLACEMENT
. ., B. Teacher Selection
1. Pools (1isted)

a. Riffed teachers o

b. Teachers involuntarily
transferred B

c. Teachers requesting transfer __ I

d:. Teachers returning from leave

e. Long-Term substitutes o

e-v

f. Other pools

5. No Pools: Selection Criteria
(rank order)

a. External requirement 1 2 34 __

b, Seniority 1 2 3 4 .

c. Volunteers 1 2 3 4

d: Objective criteria 1l 2 3 4

es Admin. judgment 1 2 3 4 ~

f. Other 1 2 3 4 .
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(district, state)

P EQFTRAEI,”””';j'”” ANALYSIS FORM B ]
Page Provision Number Remarks

B. Change in Assignment within Building
1. Restrictions

as Deadline o

bs Just cause

c. Certification area only

d. Other restrictions L

2. Personnel Selection Criteria
(rank order)

a. External requirement 1 2 3 4

-y

b. Seniority 1 2 3 8

Cs Vbiunteers i 2 é 4

d. Objective criteria 1 2 3 4 - .

e Admin; judgment 1 2 3 4 —
f. Other1 234
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[district, state]

CONTRACT PROVISION ANALYSIS FORM ~ A
Page Provision Number Remarks

- .- - - - - - - - - D " D D D D R D R D R D e D D D D G R R AR G R D R S WD WD W A R e

C: Involuntary Transfer Restrictions

i 1. Certification area only e

2. Just cause -

3. Limits on number of transfers

4, No involuntary transfers

5. Volunteers transferred first .

5
6. Deadline

G-y’

8: Permissible reasons

9; Other inveluntary transfer
restrictions




(disirict; state)
CONTRACT PROVISION ANALYSIS FORM B
Page lf[‘ovis1on 7Nii'm'b’éi‘ Remarks

I A . ==e= eeceececcccececesos | cececccccmcccmcmccccccccccmcmccecmccccccccao-
D. Reduction-in-Force

1. No RIF Allowed

2. Permissible reasons

a. Declining enrollment

bs Financial reasons : -

c. Program change or elimination ___

3. Criteria for RIF
d. External 1 2 3 34 =

b. Seniority 1 2 3 4 -

c. Objective criteria l 2 3 4 N

d. Admin. judgment 12 38
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CONTRACT PROVISION ANALYSIS FORM -
Page Provision Numbe Remarks
1V, Grievance Procedire
A. Grievances

*]. Contract

2. Board policies o

3. Admin. rules/procedures =

4, Practices

*5. Exceptions (1ist disputes not
grievable)
- * 7
] 4
b. . S
c. A
ds _

*B. Arbitration

1. Same as grievance

2. Exceptions (1ist disputes not
arbitrable)
a. -
b. .

******** % 116
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{district, state)

CONTRACT PROVISION ANALYSIS FORM _ ,
Page Provision Number 73§@arkg R

*Y, Status Quo Provisions

A. Subcontracting limited

B. Maintenance of Standards

C. Agreement has Precedence

D. Duty to bargain

VI. Staff Training

8-v

*A. Paid release time

*B. Compensation/tuition reimbursement

C. Limits o

*D, Teacher involvement

*E. Retraining at board expense

F: Inservice on specific topics

* Non-policy provisions

-

| Sy
o |
m‘




Vit.

Miscellaneous Policy Provisions
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APPENDIX A
(Cont.)
__ Definitions of Terms
from the Contract Provision Analysis Form

I. Curriculum

A.

Regular Education

1. Teacher input mandated. Requires that teachers be involved
in making recommendations on curriculum changes, either via

a curriculum committee or in some other fashion.

2. Regulation of programs. Mandates, the establishment and/or the
structure of educational programs in the curriculum.

1lation of materials/methods. (1) Specifies inclusion or

exclusion of certain teaching methods or curricular materials
(2) Grants teachers authority to select or veto selection of

materials/methods.

4. Mandated personnel. Specifies that certain personnel (esg:
reading teachers) are to e employed:

1. Regulation of programs. Mandates the establishment and/or the
structure of educational programs in the special education
curriculum;

2. Regulation of materials/methods. (1) Specifies inclusion or
exclusion of certain teaching methods or curricular materjals
for special education (2) Grants teachers authority to select

or veto selection of materials/methods for special education.

Other Eurriculum Policies
Sets criteria; other than those specified in definitions 2-4 above,

for some aspect of the curriculum.

il. Student Placement

As

Class Size
1. (Class size guidelines. Recommended 1imits without any

compensation or additional support to teacher if limits

exceeded. School board retains authority to exceed guidelines.

2. Class size limits/compensation. Compensation in some form

mandated if ¢

3. Class size limits. Specific limits on the number of students
assigned to a classroom. If 1imits are exceeded, steps must

ass size guidelines are exceeded;

be taken to reduce the size to the 1imits set.

A-10
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4, Class size limits: special education class:. Specific limits
on the number of handicapped students either assigned to the

teacher or actually present in the classroom. If limits are

exceeded, steps must be taken to reduce the size to the limits
set.

5. Workload limits: specialists. Specific limits on number of
students assigned to "specialists" i.e.; professionals engaged
to work with special problems of handicapped on_ student load
basis; e.g.; speech therapists; physical therapists; etc.

Constraints on Placement of Students Being Disciplined

1. Discipline advisory committee. Teacher committee that
recommends student discipline policiess

2:  Teacher notified of policy. Teacher has no authority to

exclude students from class but teachers have the right to

be notified of the district/school policy on exclusion of

students for unacceptable behavior.

3. Teacher recommend only. Teacher has no authority to exclude
students from class but may recommend to the appropriate
administrator that a student be suspended or expelied for
unacceptable behavior.

4, Teacher emergency powers. Teacher may exclude a student from
class temporar.ly for unacceptable behavior:

5. Consultation required. Teacher may temporarily exclude a
student from class for unacceptable behavior and may requ1re B
that a conference of any type be held prior to student's return.

6: Teacher determines class return. Teacher has authority to

exclude a student from class and has sole discretion as to

7. Mandatory suspension--assault. Student is automatically
suspended if he/she assaults a staff member.
8. Other dlsc;pllne policies. Sets criteria, other than those

spec1f1ea in definitions 4-7, for some aspect of student

discipline.
Constraints on Placement of Handicapped Students

1. Mainstreaming. Handicapped students mainstreamed into regular
classes accord1ng to criteria specified in the contract or by

2. Special class placement. Handicapped students placed into

spec1a1 self-contained classes according to criteria specified

in the contract or by the special education teachers

A-11
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ITl. Teacher Placement
A. Teacher Selection

1. Pools. Groups of teachers who share one of the characteristics

Tisted below. Teachers within these groups must be selected,
usually according to certification and seniority criteria,

before nonbargaining unit applicants are considered to fill

a vacant teaching positions

a; Riffed teachers: Teachers previously dismissed for
non-personal reasons. :

b: Teachers involuntarily transferred. Teachers moved

~ Involuntarily from one school or program to another.

c. Teachers reguesting transfer. Teachers requesting

- movement ?%?m one school or program to another. .

d. Teachers returning from leave. Teachers who have taken

) a leave of apsence and are returning to work. o

e. Long term substitutes. Teachers who have been substituting
for

“more than a minimum period of time specified by the
. contract. . o , S . -
f. Other pools. Other characteristics used to group teachers

2. Selection criteria. Criteria used by districts not using pools

for purposes of selecting personnel to fill vacancies.

a. External requirements. Criteria, such as affirmative

action requirements, imposed on a district's selection
practices by an outside source (e.g. court order).

bs + Length of service determines which employees

Wi e reassigned.

c. Volunteers. Requires the selection of qualified teachers

- who _have volunteered for a position. - -

d. jective criteria. Reassignment is according to specified
criteria, such as training and experience qualificationss

e. Administrative judgment. Reassignment is the prerogative

i of administrators. S o

f. Other. Additional criteria to be used for purposes of
selecting personnel to fill vacancies:

B. Change in Assignment within Building

1. Restrictions. Restrictions on non-voluntary movement of

employees from ene assignment to another within a school
building or programs

as Deadline: Establishes a date beyond which changes in

assignment may not be effected.

Just cause. Requires that changes in assignment may be
made only for just cause.

A=12
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c. Certification area only. Prohibits changes in assignment
to positions outside a teacher's certification area(s):

d. Other restrictions. Other restrictions on changes in
assignment within a building or program,

9. Selection criteria: Criteria used to select personnel for
reassignment within a building or program.

a. External requirement. Criteria; such as affirmative
action requirements, imposed on a district's selection

practices by an outside source (e.g. court order).

b. Seniority. Length of service determines which employees
will be reassigned,
c. Volunteers. Requires the selection of qualified teachers

. who have volunteered for a position. =~ .. .
d. Objective criteria. Reassignment is according to specified

criteria, such as training_and experience gqualifications.
e. Administrative judgment, Reassignment is the prerogative
ot the building administrator. L
f. Other. Additional criteria to be used for purposes of selecting

Conditions under which the non-voluntary movement of personnel

between schools or programs may be mades
1. Certification area only. Prohibits inveluntary transfers to

positions outside a teacher's certification area(s):

2. Just cause. Requires that involuntary transfers may be made only
for just cause.
3. Limits on number of transfers. Establishes limits on the number

of times a teacher may be involuntarily transferred.

Some or all members of the bargaining unit during the term
of the contract.

4. No involuntary transfers. Prohibits involuntary transfers for

5. Volunteers first. Requires that volunteers be requested before
any involuntary transfers are made.

6. Deadline. Establishes a date beyond which involuntary transfers
may not be effected: '

7. No disciplinary transfers. Prohibits involuntary transfers as

3 means of disciplining employees.

8. Permissible reasons. Specifies the permissible reasons for
1ﬁV6]uﬁE§ry,tfansfers (e.g., only under conditions of

enrollment decline).

9. Other involuntary transfer restrictions. Sets criterion, other

than those in definitions 1-8, for involuntary transfers.
A=13
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D: Reduction in Force (RIF)

Regulations on the dismissal of employees for non-personal reasons.
1. No RIF allowed: Prohibits RIF for some or all members of
the bargaining unit during the term of the contract.

2. Ppermissible reasons: Identifies the conditions under which RIF
is permitted.

a. Declining enrollment. Permits RIF - under conditions of

) declining enroliment.

b. Financial reasons, Permits RIF under conditions of
financial crisis. e

c. Program change/elimination. Permits RIF under conditions of
of program change or “elimination.

d: Other. Other conditions under which RIF is permitted.

3. Criteria for RIF. Specifies criteria for the selection of
employees to be laid off or retained.

a. External requirements. Limitations from an outside source,
such as a court order, which may mandate retention of

certain types of personnels

b. Seniority. Selection of personnel for RIF or retention is

determined by length of service.

c. Objective criteria. Selection of personne] for RIF or

retention is governed by objective factors such as

number of college ctredits or type of teaching experience:

d. Administrative ;gggmﬁgg;,,Selection,gf,pgr§990gl for
RIF or retention 1s determined by administrators:

1V. Grievance Procedire

A. Grievances

the contract grievance procedure are spec1f1ed.

t. Contracts Limits disputes Subject to the grievance procedure to
those involving matters covered specifically by language in the

contracts
2. Board policies: Provides that disputes involving school board
policies be resolved through the contract grievance procedure.

3. Administrative rules/procedures: Provides that disputes involving

involving actions taken by administrators be reso]ved through

the grievance procedure.
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V.

V1.

4. Practicess Provides that disputes involving es:ablished but

unwritten practices of the district be resolved through the

contract grievance procedure.

Exceptions. Disputes which are explicitly excluded from

Provides for neutral third party resolution of grievances. The

decision may be binding or advisory.

1. Same as grievance. All matters subject to the grievance
procedure may be taken te arbitration.

2. Exceptions. Disputes which may be grieved but may not be
arbitrated.

Status Quo Provisions
A. Subcontracting Limited

Specifies type of work that is reserved for bargaining unit members .
B. Maintenance of Standards

Provides that some or all established practices and/or employee rights
and benefits in effect at the time the contract is signed are
to be continued throughout the life of the agreement.

C. Agreement Has Precedence

Declares the contract to have precedence over any conflicting
board policies or rules. May incorporate board policies or rules

not in conflict with contract language into the agreement.
D. Duty to Bargain

Requires that the parties bargain over any proposed change in

existing policies or practices if that change affects working
conditions of employees.
Staff Training
A. Paid Released Time
Recognizes the legitimacy of, or guarantees, leave with pay from
instructional duties for teachers to visit classrooms or attend

training sessions or professional meetings.
B. Compensation/Tuition Reimbursement

Provides compensation for teachers who attend required inservice

beyond the regular workday or tuition reimbursement for teachers who
attend inservice programs at the direction of the administration.
A-15
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Limits

Limits the number of inservice programs teachers may be required to
attend or sets the times required inservice programs may be
offered.

Teacher Involvement
Requires that teachers be allowed formal participation in the process
of determining inservice program content.

Retraining at Board Eipéhéé

Establishes the right of teachers to take career retraining or
recertification courses paid for by the school district.
Inservice on Specific Topics

Mandates inservice programs on particular topics.

A-16
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. ~_ _APPENDIX C
Examples of Class—size Provisions

Although class-size provisions have been categorized according to

whether they set guidelines, guidelines with compensation, or absolute
limits; it must be remembered that these categories are imposed for the
purpose of simplifying discussion. Contract language is often complex:
Frequently, even provisions that are classified into a single category on the
basis of shared characteristics will exhibit considerable variation in format
and content: This appendix contains examples of five class—size provisions:

All set absolute class-size limits.

Weighted Class-Size Formula
Example 1:

Identified exceptional students and those served by ESE resource teachers

shall be counted as two (2) for balancing class loads at the school level
in elementary and secondary schools.

Example 2:

Weight : o
Factor Class Category Explanation

(1.0) 1. Normally Achieving , S
Students who are progressing satisfactorily and
achieving at an acceptable rate for their grade
tevel.

B R
(1.5) 2: Gifted Students o
Students who need enrichment and supplementation of

curriculum; materials; and activities and who benefit

from increased individual attention from the teacher.

S S . %

(1.5) 3. Slow Learmners ) S
Students whose rate of progress is below satifactory
levels and who require adjustment of materials below

that of normally achieving classmates.

(1.5) 4, Bildagwal
Students with inadequate English language
development.

LThis formila 1s used, in conjunction with another contract
provision that establishes an absolute limit on the number of students in any
classroowm; to determine the number of students actually to be assigned to a
class, Thus, if the absolute limit is 35 students per classroom, that limit

would be reached 1if 17 students weighted 2.0 each were assigned to the class.
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(1.5) 5. Mobility
Students whose entrances into school may require the

teacher to prbvide additionai materials and

individual attention over a prolonged period of time

to stabilize the students’ levels of progress.

(1:.5) 6. Chronic Absenteeism
Students whose patterns of attendance cause
interruption of the continuity of progress and
difficulty in maintaining levela of achievement.

(2.0) 7. Reading Disability
Students two or more years below grade level who
require individual assistance in comprehending

instructions and whose reading level requires

locating and coordinating special materials in many

curriculum areas.

(2.0) 8. Discipline Problems
Students whose behavior is disruptive to the point of

lowering the effectiveness of the teacher in

classroom management and instruction.

(2;05 9, Significantly Limited Intellectual Capacity (SLIC)

Students with significantly limited intellectual

capacity who are currently in a SLIC program, have
been staffed into a SLIC class and denied admittance
by parents, or who have beenfmaingtreamed and are
required to adjust to a regular classroom
environment.

(2.5) 10. Emotionally Disturbed ,
Students whose behavior exhibits emotional
instability detrimental to the classroom activities.

€2.5) 11. Identifiable Perceptual and Communicative Disorders
(IPCD)
Students with identifiable perceptual and

comminicative disorders who are currently in an IPCD
program; have been staffed into an IPCD class and

denled admittance by parents, or who have bgen

classroom environment .

(2.5) 12; Hyperative
Students who demonstrate an inability to restrain

their own physical activity to an acceptable

classroom standard.

€2.5) 13. Monolingual Foreign Language

Students who speak no English.
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(1.5 to 2.5) 14, Other
Students who don t fit any of the above categortes

should be described and accounted for in category 14

of the class tally. Assign your own weight factor
within the range indicated (1.5 to 2:5).

The weight factors to be used in each category are for the purpose of
determining your class load. The total load factor helps determine the

nature and extent of tnstructional problems caused by excessive class

size without relying exclusively on numbers in classes.

heterogeneously grouped classes.

Exéﬁﬁié 3:

The parties agree that it 18 their mitual goal that class size be lowered
whenever feasible having due regard for the availability of staff and
facilities. The maximum total teaching load per individual teacher in
the junior and senior schools for other than teachers of performing music

groups, physical education and typing, shall be 170 pupils per 5 periods

of actual ciassrqom teaching (or a pro rata number of pupils for a lesser
teaching day). No such teacher shall be required without his/her consent

to teach more than thirty-five (35) pupils in any one class unless; in

the opinion of the principal, a class of greater size cannot be avoided;

and in no event shall he/she be required to teach a class of greater than

thirty-seven (37) pupils without his/her consent.

Example 4:
Abgolute Class-Size Limits with an "Escape Clause"

Sééti6ﬁ 1: The maximum éiass éiié far graaéa K-6 for the duration of

Class Size
Grade 1980-81 ~1981-82 ~1982-83
Level Title I Regular Title 1 Regular Title 1 Regular
K-1 27 28 26 27 26 27
2-3 27 28 27 28 27 28
4-6 30 31 30 31 30 31
c-3



Section 2: The maximum size for 7-12 shall be 32 pupils: The maximum

¢lass size for (school name deleted) shall be 26 pupils:

Section 3: The maximum size for special education classes shall not
exceed state guidelines.

Section 4: Effective January 1, 1977, the maximum class size for split

grades and split classes shall be 26 pupils.

Section 5: Effort shall be made by the board to keep first grade, split

grades and classrooms where there is a heavy concentration of

disadvantaged children, below the maximum number.

Section 6: Exceptions to the maximum above may be made in Hﬁéié;
Physical Education, Typing and Study Halls.

Section 7: If the total number does exceed the maximum or in schools

where classrrom space 18 not available, and where adherence to the

maximum class load could create undesirably small classes, the involved

teacher; principal; association representative and board representative
shall meet to plan for adjusting and resolving the situations

Example 5:

Established by Contract2

When two or more classes of the same grade level(s) are ﬁﬁﬁééd at the

same school site, the enrollment difference between the smallest and

largest classes shall not exceed five except by mutual agreement of the

Site administrator and the teachers involved.

21his contract provision appears in conjunction with a provision
that sets absolute class-size limits.

C-4
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- APPENDIX D
Examples of Contract Grievance Procedures

Contract grievance procedures can or may not establish educational

policy. Only after investigation of contract language and appiication of the

balancing test can a particular grievance procedure be categorized as an

educational policy or a working condition of *eachers. For example, ‘some
sample contr?cts provide that only contract provisions are subject to binding
arbitration.

Under the definition of educational policy employed in this study,
the grievance and arbitration ‘definitions below are not educational policy
provisions even if used to enforce another contract provision that
establishes policy. The educational program is fixed by the Qolicy—setting
provision, not by its enforcement through the grievance procedure. Grievance
procedures that provide for enforcement of contract provisions weigh more.

For example, one sample contract’s grievance procedure provided the
foittowing:
GRIEVANCE PROCEDURES

The following grievance procedures shall apply to teachers.

There shall be no restraint, coerciomn, interference,

discrimination or reprisal exerted by either party on any teacher
or any administrator concerning the filing of a grievance.

A. Definitions

1. A "grievance" 1s a contention or clalm by a teacher or
class of teachers that there has been to him/her a personal loss
or injury resulting from a violatlon or inequity in the

"Personal loss" or "injury" shall mean that the grievant has been
directly affected in a substantive way as a result of the alleged
violation of the Agreement.

A grievance shall not include; and this grievance procedure

shall not apply to any of the following:

a. Any matter as to which the District is without authority to
act; :
b. Any proceeding for dismissal of permanent teachers or
non-renewal of probationary teachers,

c. Any attempt to change this Agreement provided such changes
are not inconsistent with this Agreement;

d. Evaluations and targets are not grievable except for
violations of procedural requirements and timelines contained in
the District’s Personnel Evaluation Program and [state law].

l4 smail percentage of sample contracts make no provision for _

arbitration (7 percent) or provide for only advisory arbitration (14

percent). These contracts are omitted from the analysis that follows.



LEVEL IV - Arbitration

a violation; misinterpretation or erroneous application of a

specific provision of this Agreement and does not involve claims
of discrimination by reason of age; race; religion, color, sex or

national origin;, the aggrieved may submit his/her grievance to
the Assoclation. The Association shall then determine whether or
not to subject the grievance to arbitration: (Discrimination
claims are excluded because of the adequate state and federal
administrative and judicial remedies applicable for redress of

such claims.) Submission for binding arbitration must be with
the concurrence of and by the Association.

* * * * *

A second type of contract grievance procedure permits grievances over

contract provisions, school board policies, administrative rules, and/or
established past practices not included in the contract. However, binding
arbitration may be iimited to grievances over contract provisions. To the

extent a grievance procedure allows grievances over policies, rules, and

practices that regulate educational policies of the district, the grievance
procedure has the potemtial to fix portions of the educational program that
fall within its scope: Nevertheless; unless a grievance procedure that _
incorporates policies outside the contract also permits binding arbitration
of disputes about the interpretation of those external policies, the )
grievance procedure does not establish policy. The following example of such

a grievance procedure is taken from one of the sample contracts.

B, Definitions o
A "grievance" shall mean a complaint (1) that there has been as
to a teacher a violation, misinterpretation or inequitable

application of any of the provisions of this agreement or (2)
that teacher has been treated unfairly or inequitably by reason
of any act or condition which is contrary to established policy
or practice governing or affecting employees, except that the
1y to any matter as to which the
Committee is without authority to act. As used in this article,
the term "person" or "teacher" shall mean also a group of
teachers having the same grievance._ S o B

‘Any discipline in relation to collective bargaining unit

members shall be for just cause.

* * % * *

2. Power of the Arbitrator

Not withstanding anything to the contrary; no dispute or  _
controversy shall be a subject for arbitration unless it involves
the meaning, interpretation or application of an express
provision of this contract. The arhitrator shall have no power
to alter, add to, subtract from or modify amy provision of this
Agreement. The parties are agreed that no restrictions are

intended on the pwers of the Committee except those set forth in
D-2
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the language of this Agreement;

As this example illustrates, an arbitrator enforcing this contract

may reach a decision that fixes a portion of the educational program only if

to such an interpretation. Like the first example, any policies established
by the contract derive from the initial negotlation of a policy-setting
provision and not from the terms of the grievance procedure.

_Only grievance procedures that permit arbitration of policies
external to the contract establish educational policy. The rationale for
distinguishing this third category of grievance procedures from the first two
rests on the differences in language used to record policies within and
without contracts. The assumption is that the parties to a collective
bargaining agreement understand that policies included in contracts may be

care. However; policies external to the contract seldom are written with the

precision or care of legal language:2 As a result, submission of external

policies to binding arbitration may result in the local educational program

being fixed in a manner never intended by the authors of those policies. One

example of such a grievance procedure is the following:

4,1 Objective. It is the declared objective of the Board
and the Union to encourage prompt resolution of grievances. The
Board and the Union recognize the iﬁportance of proipt and

organizational level possible.

4.2 Definition. A grievance is a violation, misapplication
or iﬁiéinterpretation of a specific provision of this Agreement or

Step 5 - Arbitration: Within ten (10) days following

receipt of the Step 4 decision; the Union may move any unresolved

grievance to arbitration under the Voluntary Labor Rules of the

American Arbitration Association with simultaneous notice to the
Board and the Superintendent. The decision of the arbitrator
shall be final and binding on all parties to the arbitration.

1Ia summary, grievance procedures establish educational policy only
when they: (1) incorporate board policles, administrative rules, and/or
established practices that determine educational policies; and (2) provide
for binding arbitration of disputes over these policies; rules and/or
practices;

25ee discussion on pages 69-72;
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~___ APPENDIX E
Sample Involuntary Transfer Policy

An example of a rather elaborate set of provisions which lays out

restrictions in all the identified categories is given below. This provision

highlights the potential such restrictions have; in combination, for limiting

a district’s ability to make transfers:

Section D3

13 Any staff member who is affected by a change in assignment shall
be notified and consulted by the principal or head supervisor as
soon_as possible. Any transfer which is not acceptable to the

staff member involved shall be considered an involuntary transfer
and subject to the provisions of Section E;

No transfers, unless voluntary, shall be made after June 1 prior

to the coming year, except when necessitated by changing school

enrollments; staff reductions, economic conditions or new

N
L]

cducational programs. After August 15, involuntary transfers

shall be allowed only by changing school enrolltents.,
Section E:
An involuntary transfer shall be subject to the following provisions:

1. The Board will release the staff member from a contract 1if so
requested.

2, All efforts mist be made to accomplish the assignment or transfer

from non-tenured staff members. In the event that there is need

for transfer of a tenured staff member, such transfer wiil be

based on seniority, the staff member with the least seniority,
being transferred first.

3. A staff member being transferred has the right to appeal the

transfer through the grievance procedure.

4. A staff member shail not be _assigned to a position outside

his/her area of competence or major/minor area of concentrativa.

A staff member transferred involuntarily shall be transferred

only to a comparable position,




