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_ Public employment has not been immune to the problem of
discrimination against, various segments of our citizenry. Indeed, a
substantial portion of-ed-.ationa! employment litigation pertains to
allegations of unlawful discriminati~n. Decisions regarding hiring, pro- -
motion, and a host of other ¢ ncerns have generated charges that in-
dividuals have been disc.imirated against because of inherent traits
rather than because of their qualifizations and abilities. ]

. This chapter provides an overview of litigaron in which courts have
interpreted educational employzes' rights to nondiscriminatory treat-

ment and employers’ obligations to ensure equal employment oppor-

tunities. Specifically; protections against discrimination based on race,

sex; national origin; religion; handicaps, and age are covered. Because
of the range; volume; and complexity of the litigation in this area, the in-
tent of this chapter is to identify applicable legal principles rather than to

present a comprehensive analysis of all recent cases. !
Racial Discrimination

Claims of racial discrimination in educational employment have
resulted in numerous lawsuits brought under the equal protection clatise
of the 14th Amendment and federal civil rights laws. The majority of the

cases have involved hiring; promotion, job assignment. and staff reduc-

Martha M. McCarthy is a professor of education and associate dean of faculties at Indiana

University.
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tion practlccs that allcgedly dlscnmlnaié agalnst mmormcs 2 Also, thc

dlscnmmauon agamst the racial ma_;orny or so-called “reverse
discrimination.”

Many contr'*w- \'sts Jnvolvmg hlrmg practlces m thc publnc scclor

tionate percentage - vqmntlés fl"Ol'i'i the appllcant pool Thc law is clcar

al policy barring minorities from a certain position, violates the equal

protection clause of the H-th Amendment unless Justlﬁed by a compel-

ling governmental mterest Howéver. most allegations of racial
discrimination in connection with prerequisites to public employment do
not involve overt classifications; rather, they entail claims that facially

neutral employmcnt pohcnes adversely aﬂ'ect mmonty employecs ln

clause. B o o o

Piiblic cmploycrs can defend a constitutional charge of dis-
:cnmmatory intent by showing that the prerequisite to employment
b’eai'i a i'aii'diial iélaiitiiiihiii th a léjiiiiﬁaié giiiiéi'ﬁiiiéﬁial §6al ?6? Ei-

SlOl‘l, ghatfa state,s use ol' thc Natl nal Teachers Exz ation for teacher
certification and salary purposes satisfied 14th Amendment equal pro-

tection guarantees because the test was used for the legitimate purpose of

improving the effectiveness of the state’s teaching force and was not ad-

ministered with any intent to discriminate against minority applicants

for certification.? The trial court was convinced that the test was valid in

that it measured knowledge of course content in teacher preparation pro-

grams. The court further reasoned that there was sulﬁucm evldence to

establish a relationship between the use of the test scores as a factor in

determining teachers’ placcmcm on the pay scale and valid employmem

objectives such as encouraging tcachers to upgrade their skllls

Because of the difficulty in provmg unconstitutional intent, plaintiffs

alleging racial discrimination in employment recently have relied
primarily on Title VII of the Civil Rights Act of 1964. Title VII pro-
hibits employers with 15 or more employees, employment agencies, and
labor organizations from d:scnmmatmg against employees on the basis

color rchglon sex, of natnonal ongm and covers hmng, promo-

terms and conditions of cmploymcnt ' The law allows cmployers to im-
pose hiring restrictions based on sex, national origin, or religion {but not
on race) if such characteristics are bona fide occupational qualifications.




e

In challenges to facially nieutral policies with a disparate impact on

groups protected by Title VII, proof of discriminatory intent is not
necessary, After an initial inference of discrimination (prima facic case)
is established, the burden shifts to the employer to prove that the policy
is justified by a valid job necessity. In a Title VII disparate impact case,
a rational or legitimate nondiscriminatory reason for the employment
policy is insufficient to rebut an inference of discriminaticii; the policy
must have a manifest relationship to the job. The Supreme Court has -
ruled that tests used as a prerequisite to employment that dispropor-
tionately climinate minority applicants must be validated as assessing
ability to perform the specific jobs for which they are used:s

In a significant 1982 decision, the Supreme Court ruled five-to-four

that prerequisites to employment or promotion with a disparate adverse
impact on minorities violate Title VII even though the “bottom line” of

the hiring or promotion process results in an appropriate racial balance.
While acknowledging that evidence of a nondiscriminatory work force

might in some instances assist an employer in rebutting a constitutional

charge of intentional discrimination, the Supreme Court majority
reasoned that where “an identifiable pass-fail barrier denies an employ-
ment opportunity to a disproportionately large number of minorities
and prevents them from proceeding to the niext step in the selection pro-
cess;” that barrier must be shown to be job-related to satisfy Title VIL$
The majority declared that Congress did not intend to give employers
“license” to discriminate against some employees merely because other
members of the employees’ group are treated favorably.

However, the employer’s burden of establishing a job necessity for
policies with a disparate adverse impact is not impossible to satisfy. In
1981 the Fourth Circuit Coutt of Appeals fouind no Title VII violation in
connection with a school district's use of certification grades based on
scores on the National Teachers Examination to determine teachers
salaries.” Althuugh the certification grades resulted in the denial of pay
raises to a much larger proportion of black than white teachers; the ap-
pellate court reasoned that the practice was justified by the job necessity
of attracting well-qualified teachers and encouraging self-improvement
among low-rated instructional personnel. As discussed previously; this
practice had already withstood constitutional challenge because inten-
tional discrimination was not established: o

In addition to challenges to facially neutral policies with a disparate

impact on minorities, some employees have alleged that they have re-
ceived discriminatory treatment because of their race or other protected -

characteristic in violation of Title VII. Plaintiffs carry a heavier buirden
of proof in substantiating disparate treatment in contrast to disparate

impact under Title VIL. In disparate treatment cases, plaintiffs must
produce proof of the employer’s intent to treat individuals differently

24 _



relative to similarly situated members of another race; which is similar to

the constitutional standard under the equal protection clause:

To establish a prima facic case of disparate treatment in connection

with hiring and | promotion practices; the plaintiff must first demonstrate

membership in_a group protected by Titie ViI. Then the individual

must show that he or she applied for and was quallﬁcd to assume the JOb

sought and was rejected despite such qualifications. The individual must

alz0 produce evidence that the position remained open after the rejection

and _that the employer continued to seck applicants with the plaintiff's

qualifications.® Once a prima facie case is established; the employer can

rebut the inference of discriminatien by arucalatmg a non-

discriminatory reason for the action: The burden of ‘persuasion remains

with the plaintifl to prove by a preponderance of evidence that the

legitimate reasons offered are mere pretexts for discrimination.

Courts have accepted employers’ asserted nondlscrlmmatory reasons

for denying employment or promotion to minorities and for other

differential treatment if the individuals have not been certified or

qualified for the positions sought or if the employment decisions have

been based on quality of performance or other considerations unrelated

to race.? Howevcr mmonty plaintiffs have prcvallcd wnth evndcncc that

gy g ————gem— o —— T

prima facie case of dlscnmmation by establlshmg that a school district

paid him less than his white coumerpart for subslantlally equlvalcnt

work. The school district argued that the pay differential was based on

nond-scnmmatory reasons related to differences i in performance and job

responsibilities. But the appcals coiuirt concludcd from the testimony that
the differential was based pnmanly on racial considerations, !0

Claims of discrimination in hiring and promiotion have bccn par-
ticularly troublesome for the judiciary because of the subjective
Judgmcms mvolved Courts have been reluctant to strip employers of
their prerogative to base siich decisions on personality and othér subjec-
tive factors. Employers are niot required to accord preference to
minorities if nonminority applicants are considered better or mercly
equally qualified for available positions. The employer has discretion to
choose among candidates with similar credentials; provided that the
decision is not grounded in discriminatory motives. However; the
judiciary also has recognized that “greater possibilities for abuse . . . are
inherent in subjective definitions of employment selection and promo-
tion criteria” because of the potential for masking racial discrimination: 't

Statistical evidence often plays an |mportant role in cstabhshmg a

prima facie case of racial bias in connection with hiring practices: An in-
ference of disparate treatment can be established by evidence of gross

statistical disparities between an employer’s work force and the

5

5



ailability pool or by evidence that minority employees have been

confined primarily to a few schools with predominantly minority pupils.

In 1982 the Fourth Circuit Court of Appeals ruled that if such a pattern
or practice of employment discrimination is established; the burden of
proof shifts to school authorities to rebut the discrimination charge. 1
Acknowledging that the plaintiff usually retains the burden of proof in a
disparate treatment case, the appeals court reasoned that a finding of
cither intentional discrimination or a recent pattern of discrimination in
a school district warrants placing the burden of persuasion on the
employer to justify challenged practices: )

_ Once unlawful discrimination is established in employment prac:
tices, federal courts have broad discretion in ordériiig cquitable relief. In
addition to requiring that victims of discrimination be hired, promoted,
or reinstated in the next available positions, courts have awarded back
pay to the date of the discriminatory act and have granted retroactive
seniority under certain conditions to restore siich employees to their
rightful place:'s However, bona fide seniority systerns that are not
negotiated or maintained with discriminatory intent are not vulnerable

to attack under Title V11, even though they may perpetuate the effects of

past intentional discrimination.t+ o ,
Because legal proceedings in discrimination suits often are quite

lengthy, some employéts charged with discrimination in hiring have at-
tempted to reduce their potential liability by remedying the alleged
discriminatory practice before judicially ordered to do so. In 1082 the
Supreme Court ruled that an employer can limit the accrual of back pay
liability under Title VII by unconditionally offering the claimant the job
previously denied without the promise of retroactive seniority.’> The
Supreme Court majority concluded that without such an opportunity to

reduce back pay liability, employers would have no incentive to end
discrimination through voluntary efforts when they have been accused of
a discriminatory practice. Of course, if the employee uitimately wins a

favorable judicial ruling; the court may award full compensation; in-
cluding retroactive seniority,
Affirmative Action and Reverse Discrimination

The terim “affirmative action” first was used in an Executive Order,

issued by President Kennedy in 1961, to refer to a duty placed on
employers to take steps to remedy past discrimination: There is some
sentiment that without affirmative action plans; including goals to in-
crease the representation of women and minorities in the work force; the
cflects of prior discriminatory practices cannot be eliminated: However,
affirmative action goals are often stated in terms of hiring percentages,
which have been criticized as causing “reverse discrimination® or

discrimination against the majority. Although affirmative action pro-

26 -
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grams are directed toward women, the handicapped, and certain cate-
gories of veterans as well as toward racial and ethnic minorities, most of
the suits challenging such programs have focused on the preferential
treatment of racial minorities, L

Some courts have upheld the constitiitionality of affirmative action
Plans in connection with a finding of de jure segregation. For example;
in 1982 the First Circuit Court of Appeals upheld an affirmative action
Plan as part of a desegregation order in the Boston school district; and
the Supreme Court declined to review the case.’ Under the plan;

minorities must maintain 20% of the teaching positions regardless of
their seniority: The court reasoned that withaut sich a plan, the efforts
made in remedying intentional discrimination in the school district
would be eradicated through layoffs nccessitated by declining

enrollments:

In contrast, in May 1983 the Sixth Circuit Court of Appeals reversed

a federal district cotirt’s order that placed race over seniority in recalling
teachers who had been released for financial reasons. i’ The Eﬁf)ééiéicgqr;

held that the district court erred by imposing a quota of minority
teachers (20%) that must be maintained by the Kalamazoo School

District. Noting that racial hiring quotas per se are not improper to
remedy a violation of students' constitutional rights, the court found that
the school district had made a sustained good faith effort to recruit
minority teachers to remedy the effects of prior segregation. The court
concluded that “the record does not demonstrate that nallification of the

seniority and tenure rights of white teachers is necessary to vindicate the
students’ constitutional rights."is 7

Even more controversial have been efforts to give employment
preference to minorities in school systems ihat are not under court-
ordered descgregation mandates. The judiciary has identified factors

that should be evaluated in judging the constitutionality of voluntary
affirmative_action plans. These include the efficacy of alternative

remedies, the envisioned duration of the plan, the relationship between

the imposed percentage of minorities to be hired and the racial composi-
tion of the student population’ or the relevant work force, and the
availability of waiver provisions in the event that the quota is riot miet.
Affirmative action plans that ar¢ temporary, do not exclude white
employees from consideration for certain positions, and are not designed
to maintain a rigid racial balance probably will survive judicial scrutiny,
with evidence that such tempotary preferential treatment is necessary to

remedy the effects of past discriminatory practices.?

Sex Discrimination
Differential treatment of the sexes has a lengthy history, and only
within the past few decades has such discrimination been legally

27 _
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’chillenged Tradntnonally, dnstmctlons based on sex were rat:onahzcd by

characterized in 1973 as placmg woitien “fiot on a p-dcstal bt in a
cage.™ Unl the 1970s, unequal treatment of male and female
employees was not only prevalent, but also judncnally sanctioned.
During the past decade courts have recognized that the 14th Amend-
ment prohibits invidious governmental discrimination based on sex as
well as on other inherent traits. Although gender classifications are not
considered “suspect” as are those based on race; the judiciary recently

has required facially discriminatory s scx classlﬁcauons to be snbsianuaily

mandates:? However, the mere disparate impact of a facially neutral

law on men or women is not sufficient to abridge the equal protection

clause without proof of unlawful motive; even if the adverse impact of

the statute was foreseeable at the time it was enacted, 2

As with claims of racial discrimination, the difficult burden of
establishing unconstitutional motive has caused most plaintiffs in sex
bias suits to rely on federal statutory guarantees. Specifically, Title VII
of the Civil Rights Act of 1964, the Equal Pay Act, and Title IX of the
Educatnon Amendments of 1972 have been the base: for most claims. A
range of employment concerns has generated statutory sex bias suits, in-
dﬁﬂiﬁg conditions of éﬁﬁ]ﬁ?ﬁiéﬁj, pregnancy-related pﬁ]ii:jéi, compen-
sation practices, retirement benefits programs, and sexual harassment.

Conditions of Employment
ivib’st a’iiéga’ti'o'ﬁs 6f sex ijiais iﬁ é’cjn’ca’tiaﬁai éiﬁpi'csyiﬁéh’t iia’iu:- Bééii iﬁ:

falrly solcly because of their sex in violation of Title VII. In these cases
plaintiffs often have attempted to establish a_prima facie case of sex
discrimination by presenting both specific and general statistical data.
Specific data relates to the individual’s qualifications for the job (or pro-
motion) that was denied allegedly for discriminatory reasons. General
data is presentcd to cstabllsh that a prc.valent pattcrn or practice of sex

statistical daca are pamchlariy heipful in the academic context where

many hiring and promotion decisions are highly subjective. However,

female plaintiffs have not been able to establish a prima facie case of sex

discrimination if the labor market data prescmcd do not reflect the

number of women actually qualified for the specific job in question.

Also, statistical disparity data have been rcjected where factors other
than sex, which might account for the employment decision, have not

been considered.2
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Educational employers have successfuilly rebiitted a prima facie case

of sex discrimination by showing that positions were filled by males who _

were better qualified than females who were rejected. In 1981 the
Supreme Court further declared that employers are not legally obligated
under Title VII to give preference to a female applicant when choosing
between a male and female with similar qualifications.? Also, employers
have prevailed by showing that promotion decisions were based on fac-
tors unrelated to sex, such as inadequate exparience, scholarship, or per-
formance;% . o L :

_Plaintiffs have obtained relief for unlawful sex bias, however, if
school authorities have been unable to articulate a nondiscriminatory
reason for their actions. Title VII violations have been found with
evidence that female applicants were better qualified for specific jobs but
were rejected in favor of males because of stereotypic attitudes toward
the capabilities of viomen. Courts similarly have awarded equitable

relief where job advertisements have included the notation, “prefer

qualified women.? - ]
_ Even_if the employer does produce a nondiscriminatory reason for

the employment decision; the employee still might prove that the non-
discriminatory reason is merely a pretext. For example; in 1979 the First
Circuit Court of Appeals ruled that a female university professor
established that the legitimate reasons offered for her denial of promo-
tion were a pretext for sex bias:?® Evidence indicated that the plaintiff
had been compared to a “school marm” and in other ways judged on her
sex rather than merit. Morcover, the court found that evidence of a
general atmosphere of sex bias in the institution, although fiot proof per
se of disparate treatment, could be considered “along with any other

evidence bearing on motive” in assessing whether the defendant’s

reasons were pretexts.

In addition to Title VII's prohibition against sex discrimination in
employment, sex bias in federally funded education programs can be
challenged under Title IX of the Education Amendmments of 1972, While
individuals have a private right to bring suit for injunctive relief under
Title IX, the Act does not provide for personal remedies such as

reinstatement and back pay. Instead, the sanction for a Title IX viola-
tion is termination of federal funids to the program where noncompliance
is substantiated, B o B .

_In June 1982 the Supreme Court settled a 10-year-old controversy
when it ruled six-to-three that Title IX covers employees as well as
students.? Acknowledging that the language of the Act does not express-
ly include employees, the Court majority noted that there is no specific
exclusion to that effect in the lsw’s list of exceptions. Also, the majority
pointed out that Congress did not pass a resolution opposing the Title

29
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" Health; Education and Welfare. Furthermore, Congress has reJected

several bills that would have amended Title IX specifically to exclude

Egula,f'ff'i', it held tixat :T|t!eg¥ is program specific in that it prohibits
sex discrimination in educational programs directly receiving federal
aid:

The Department of Education waited to respond to over 200 com-
plamts, pending resolution of the Tltle X empléyment Juriﬁdletlon

issue, Yet, there is stlll ambigmty as to the actual reach of the law

tional program. Lower courts recently have rendered conflicting opin-
ionis regarding whether “program” should be narrowly or broadly de-
ﬁned % Even tf the Supreme Court ulttmately should endorse an expan-
gneved emglpyees to gamirehef undelj T;tleﬁlXi are not partlcularly
ﬁi’ﬁi’i‘iijii‘ig, ‘The Supreme Court recently declined to review two deci-
sions in which the Seventh Circuit Court of Appeals held that proof of
discriminatory intent is itiji@ii'éd to establish a Title IX violation and
that individuals cannot seck damages under the law.% Although Title IX
has served as a catalyst fGr many schools and colleges to change biased
policies, the law has not yet posed a serious threat of sanctions for educa-
tional employers whose practices discriminate on the basis of sex.

Pregnancy-Related Policies

Law suits alleging discrimination against pregnant employees have
been iﬁitiétéd 'under fe dEi':i] and state e6ﬁ§titiiti6ﬁél and §’t.itii’t6i-’y’ provi-
ment that accrue berause of this condltlon have generated numerous
charges of sex bias. Courts have been called on to address the treatment

of pregnancy in disability benefits programs; in connection with leave

and seniority policies; and as a basis for dismissing unwed female
emplbyees

ulated congressional action in the mid-1970s. The Supreme Court ruled
that the differential treatment of pregnancy in disability benefits
packages does not constitiite sex discrimination and thus satisfies both
the U S. Constltutlon and Tltle Vll 2 The Court held that the classtﬁca-

amending the law specnﬁcally to prohlblt employers from excludmg

30

10



pregnancy beneﬁts in comprchcnswc medlcal and dlsablhty insurance

plans. As of 29 April 1979, all employers with disability programs were
requrqd to beiln compliance with this provision.

Maternity leave provisions also have been the source of considerable
controversy. In 1974 the Supreme Court ruled that a school board
policy, requiring teachers to take maternity leave at the beginning of the

fifth month of pregnancy and prohibiting them from r returnirg to work

until one year after the birth of the child; created an iirebuttable

presumption that teaching incompetency accompanies pregnancy and

childbirth,* The denial of an opportunity for individual teachers to

refute such a presumption was found to abridge the due process clause of

the 14th Amendment. More recently, the Fifth Circuit Court of Appeals

ruled that a school board’s maternity leave provisions violated Title VII

by vesting discretion in the superintendent to determine when a teacher

could return to work from maternity leave;, while employees themselves

determined when to return to work from sick leave.3 The board defend-

ed its policy as a business necessity, but the court ruled that there were

less discriminatory alternatives to attain the district's fiscal obJecuves

However; the Ninth Circuit Court of Appeals upheld a mandatory

pregnancy leave policy; requiring pregnant employees to go on leave no

later than the beginning of the ninth month; as a legitimate business

necessity under Title VIL.% Recognizing the impaired physical condi-

tion and abilities of teachers during the ninth month of pregnancy and

the need to plan for teachers’ absences; the court concluded that man-

datory leave was necessary to attain administrative and educational ob-

jectives of the district. The court also rejezted a 14th Amendment attack

on the policy, reasoning that the provision did not impair the equal pro-

tection clause and was not irrational or arbltrary in contrast to the fifth-

month rule invalidated prevlously by the Supreme Court. Biit the ap-
pellate court found that the school district’s policy denying thie use of ac-
cumulated sick leave to pregnant teachers created a prima facie case of
discrimination: This portion of the ruling was remanded for additional
prisreedmgs to ascertain if the school district could dqnpnstratc a
business niecessity for denying siich use of sick leave. Other courts
similarly have ruled that differential treatment of pregnancy within sick

leave provisions violates Title VII unless justified as a business
necessity.¥

In addmon to thc use of slck leavc for prcgnancy-relared absences;
Employees oﬁen take unpald leave if addmonal umc off is needed to

Court has recogmzcd that the denial of accumulatcd semorny upon
return from such maternity leave violates Title VII. 5% T,‘,h,c,-lt,’,‘!'c,'i'?,a,lfo
has held that school boards cannot exclude pregnancy leave while in-

cluding other leaves in computing a teachers probationary period

k7
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toward the award of tenure and cannot otherwise discriminate against
employees because of their prior pregnancies in the calculation of
seniority.» o

_ In some situations a teacher’s pregnant status has been the basis for
dismissal or nonrenewal. In 1979 the Fourth Circuit Court of Appeals

found a Title VII violation where a school district had an unwritten

policy that it would not renew the contract of any teacher who could not
commit to a full-years service, and this policy had been applied only to
pregnant teachers:® Reversing the court below, the appellate court con-
cluded that the pregnant plaintiff, whose contract had not been renewed,
established a prima facie case of sex discrimination because of the
disparate impact of the board’s action on wornen. The court remanded

the case for additional proceedings to ascertain whether the board could
justify its practice as a business necessity. -

f‘é?ﬂﬂ; employces have also relied on Title VII as well as their con-
stitutional rights to privacy and equal protection of the laws in challeng-
ing dismissals which have been based on their unwed parenthood. In
1976 the Supreme Court declined to review a case in which the Fifth Cir-

cuit Court of Appeals held that a school board's rule prohibiting the hir-
ing of parents of illegitimate children discriminated against women in
violation of the equal protection clause.* The appeals coart rejgéig:’d the
school district’s contention that the policy was rationally related to a
legitimate governmental interest. The court did not find that unwed
parenthood per se constitutes immorality or that the employment of

unwed parents in a school setting contributes to the problem of pregnan-
cies among high school girls,. S
In 1982 the Fifth Circuit Court of Appeals ruled that if pregnarcy out

of wedlock is a substantial or motivating reason for a public school
teacher’s dismissal, the 14th Amendment equal protection clause is
violated.42 The federal district court had upheld a teacher’s dismissal,
reasoning that immorality based on the teacher’s pregnant unwed status

was only onie of the grounds for the discharge. Because the dismissal was
based in part on insubordination for the teacher’s failure to adhere to
board policy in notifying the superintendent of her pregnancy, the
district court concluded that there was a legitimate nondiscriminatory

reason that justified the discharge. Rejecting this conclusion; the ap-

pellate court recognized that a teacher’s right to become pregnant out of
wedlock is constitutionally protected and that the teacher carried her in-

itial burden of substantiating that her unwed status was a motivating
factor in the dismissal. The appeals court remanded the case for the
district court to determine whether the school board could substantiate
by a preponderance of evidence that the teacher would have been

discharged in the absence of her unwed pregnancy:.

32
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A source of consnderaBle legal activity has been the discrepancy be-

tween mean wages for male and female workers. The Equal Pay Act of

1863 (EPA) requires equal pay for males and females for substantially

equivalent work. Under EPA; employers are allowed to differentiate in

compensation based on 1) semonty, 2) merit, 3) productxvxty. or 4) any

other factor not related to sex: Successful plaintiffs can be awarded back

pay and an additional equal amount in liquidated damages for willful

——————————————————

discrimination. Most EPA cases have not involved school employees

because the compensation of teachers and other school personnel is

usually governed by salary schedules: However, some pay differentials

among male and female public school emplov ‘zes have been challenged

under this Act. For example; courts have relied on EPA in strlklng down

a “head of household” supplement for only male teachers and lower com-

pensanon for female coaches who perform substéntially equivalent

duties as male coaches s

To rebut a prima facie case of discrimination under EPA, an employ-

er must do more than amculate a legmmate nondnscnmmatory reason

for the action; evidence must be produced to substantiate that one of the
four prescribed exceptions applies to the wage differential. In order to
eslabhsh wnllful dlscnmmatnon under the Act, a plamtlﬂ" need not prove

,,,,,,,

considered willful if the employer acted in bad faith or did not have
reasonable grounds to believe that the salary differentials were in com-
pliance with EPA.#

_ Despite the Equal Pay Act and comparablc state siatutory protec-
tions, the gap has widened in recent years between men and women as to

their mean salaries. In 1955 working women took home 64 cents for
every dollar earned by their male counterparts;, but by 1980 female

workers carned only 59 cents for every male ollar.* This i mcreasmg

discrepancy is alleged to be caused by the fact that employment is

predommantly sex-segregated and “women's jobs” continue to be lower

in status and pay than comparable jobs populated primarily by males.

Thus women recently have relied on Title V11 in alleging sex discrim-

ination Because jobs of comparable worth in terms of skills; training,;

The application of Title VI to sex-based dlscrlmmauon in compen-

sation has been controversial. When Congress added “sex” to the list of

characteristics covered by Title VII; this action was accompanied by an

amendment (thc Bennett Amendment) stipulating that employers could

differentiate in compensation under Title VII if the differential was

authorized by the Equal Pay Act. Prior to 1981, some courts had rea-




ned that Tndc VII prohlbnts sex dlscnmmatmn in compensatnon only

o]vmg unequal pay for substantially equivalent work, while other

rts had interpreted the Bennett Amendment as incorporating EPA’s
'aﬁrmauvc defenses into Title VII, but not the equal work standard.%

ccording to the latter position, Title VII's protection against sex-based

: discrimination in employment compensation is broader than the Equal
" Pay Act.
~ ' In 1981 the U:S: Supreme Coirt addressed the issue in Gunther v.

- County of Washington. In this five-to-four decision, the Court established
. ‘the precedent that Title VIT's prohibition against sex bias in compensa-
tion is not confined by the Equal Pay Act. The Court majority cau-

tioned, however, that it was not substituting a “comparable” work stan-

da.rd for an “equal” work standard. It was simply extending Title VII

coverage to claims: beyond unequal pay for substantially eqiuvaient

work. The Court rejected the restrictive view of Title VII coverage

because “a woman who is dnscnmmatonly underpaid could obtain no

relief — no matter how egregious the discrimination might be — unless

her employer also employed a man in an equal job in the same establish-

ment; at a higher rate of pay." The Court noted that an employer’s

failure to adjust compensation based on the findings of its own job

evaluation study can be unsed to substantiate a Title VII violation.

The concept of comparable worth; which has been called the women's

issue of the Eighties; does not seem likely to receive judicial endorsement

in the near future, given the massive economic implications. The Equal

Employment Opportunity Commission (EEOC) announced in October

1982 that it does not plan to take action on the 226 claims involving com-

~ parable worth currently before it because the agency’s authority in this

area is unclear. Howe: zr, the Supreme Court’s expansive mtcrpretatlon

of Title VII's protection against sex bias in compensation is likely to

cause employers to give greater attention to their justification for com-

pensation differentials among jobs requiring comparable training,

responsibility, skills, and effort.

Differential treatment of men and women in retirement benefits pro-
grams has creatcd cxtcnsnve debate: Unlike stereotyplc assumptlons on

_past; the generailzatlon is true that women as a class have a longer life

expectancy than men: Because of this fact, employers often have re-

quired women to pay more into a retirement program in order o receive
the same benefits or have required equal contributions and provided
lower beneﬁts to retired women. S o

In a significant 1978 decision, City of Los Angeles Department of Water v.
Manhant, the Supreme Court striick down an employer’s plan in which




women made a larger contribution than men to receive comparable ben-
efits upon retirement.® The Court rejected the contention that in-
dividuals were classified by longevity rather than sex, noting that gender
was the only factor considered in predicting life expectancy. The Court
found that to treat each individual female, who may or may not fit the
g’cﬁ’c’rﬁliﬁiiéﬁ, as 5 i:léii iiiEiiibEi‘ for retirement benefits Eiiiiihiiiiéa sex
ly limited its rulmg to cmploycr-opcrated pension plans requiring un-
equal conmbutlons

by mvahdatmg an Arizona renremc:it program that used sex-segregated

actuarial tables in a deferred compensation plan.* In Arizona Governing
Committee v. Norris the Court majority agreed with the Ninth Circuit

Court of Appeals that the plan violated Title VII because on retirement

female employees reccive lower monthly annuity payments than male

employees contributing the same amount. Rejecting the argument that

relief was barred because Title VII cannot be used to regulate the insur-

ance business, the appeals court emphasized that it was not enjoining an

insurance company from using sex-rsegregated annuity tables: Rather, it

was barring an employer from contracting with an insurer to offer a

fringe benefit which treats individuals differently because of their sex.
The Supreme Court affirmed the lower court's order enjoining the state
from applying sex-segrégatéd tzblf.q to fgture contnbutlons in calcu-
latmg benefits: However, the Court held that the ban is not retroactive;
contributions made prior to the ruling may be subjected to the sex-
scgregated tablcs

Association and the Collcge Retirement Equities Fund (TIAA-:CREF)
announced plans to convert to unisex tables in calculating retirement
beriefits on future contributions to the fund.® While women's advocacy
groups are encouraged by recent developments, there is some disap-
pointment that women nearing retirement will reap little benefit from
the Norris ruling. Since only prospective relief was ordered, it may be

Sexual Harassment

Charges of sexual harassment have presented particular problems for
the judiciary. The term sexual harassment is generally used to refer to
repeated and unwelcomed advances, derogatory statements based on

. sex, or sexually demeaning gestures or acts.™ While sexual harass-
mient is niot a recent phenomenon, case law in this area is in its infant




7 stage. Mot of the iiiigﬁiiﬁn has been brought under Title VID's anti-sex
. discrimination provisions.
Initially, courts concluded that clanms of sexual harassment were

beyond the purview of Title VII. However, in the mid-1970s courts

began interpreting Title VII as providing a remedy to victims of sexual

- harassment that results in adverse employment consequences such as
termination, demotion, or denial of other benefits. Back pay and accom-
panying emplovment benefits have been awarded in several instances
where employers have not successfully rebutted charges that an em-
ployee has been terminated or otherwise discriminated against because
of rejection of sexual advances. Employers also have been found in viola-

tion of Titke VII if they have falled to mvestlgate employees complaints

employee need not prove that the harassment resulted in penalty or loss

of tangible job beaefits:s3 The appellate court found that improper sexual

behavior toward female employees was a standard operating procedure

in the plamtiﬂ’x office and that her complaints of harassment were not

taken seriously. The murt reasoned that proof that the harassing

behavior had occurred was sufficient to establish a Title VII violation.

This case suggests that the judiciary may become more willing to con-

sider intangible as well as tangible losses in reviewing charges of sexual
harassment.

In 1980 the EEOC issued guidelines stipulating that sexual harass-
ment violates Title VII if it is an explicit or implicit term or condmon of
employment, is used asa basu for employment decisions, or has the
eﬂ‘ect of unrea.sonably mterfenng wnh an mdmduals work perform-

,,,,,,,,,,,

known" of the harassing behavior and failed to take “immediate and ap-

propnate correctnve act:on Hundreds of sexual harassment cﬁarges

seems likely that the number of Title VII lawsuits involving thls issue

will escalate dhring the commg decade

§1mll£r to claims o[ racgal bnasi allegauong of d:scrgmmatiijii Béie’cijjii
national origin most often have been initiated under the equal protection
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clause of the 14th Amendment or Title VII. Facially discriminatory

policies generally have riot been at issue. Instead, plaintiffs usually have .~
challenged their alleged disparate treatment based on national origin,
and thus have carried the burden of proving discriminatory intent. In an
illustrative case, the Ninth Circuit Court of Appeals ruled that even if a
Mexican-American curriculum supervisor had been able to establish an

inference of discrimination, the school board’s evidence that the super- .

visor was not able to work well with other employees was sufficient to
satisfy its burden of articulating a legitimate nondiscriminatory reason
ior nonreilewal of her contract.® A Michigan federal district court
similarly found that there must be evidence of intentional discriminatory
acts to establish a prima facie case of disparate treatment under Title
VII; the lack of personnel policies and an affirmative action plan pertain-
ing to the hiring of national origin minorities would not suffice.%
_Although miost suits involving national origin discrimination have in-
volved allegations of disparate treatment, the disparate impact critzria
have been applied in some cases. For example, the Tenth Circuit Court
of Appeals found that a prima facie case of national origin discrimina-
tion was established by evidence that the employer had never promoted
a Spanish-American employee coupled with the vague and subjective
promotion criteria used.” The employer did not rebut the prima facic

case with adequate proof of a business necessity for the discriminatory
promotion practices. However, the court did not find that the employer
deliberately rendered the employee’s working conditions so intolerable
as to force the claimant to quit his job (constructive discharge). The

plaintiff was thus entitled only to the difference between actual pay and
the amount he would have made if selected as a foreman during the two-
year period before he quit.

While courts have strictly interpreted the procedural requirements

for filing a Title VII claim, under certain circumstances a plaintiff might
be entitled to an extension of the time limitation for filing a suit. Such an
extension was considered appropriate where a foreign-born plaintiff was
not aware of the potential discrimination accompanying his discharge
until several months later when his “abolishied” position was again
filled.’s However, a plaintiff canniot bring a federal discrimination suit
regarding an issue that has already been litigated by the state judiciary.
In 1982 the Supreme Court ruled that since a state court had found a
“claim of national origin discrimination meritless under state law, the
plaintiff was barred from litigating the same issue under Title VIL%
_ Related to allegations of discrimination based on national origin are

challenges to citizenship requirements. In 1978 the Supreme Court re-

jected a constitutional challenge to a New York education law denying




refuise to apply for naturalization. Recognizing that classifications based

' on citizenship status (unlike those based solely on national origin) are

not suspect; the Court applied the rational basis equal protection test. It
concluded that the state’s interest in attaining its educational goals was

rationally related to the citizenship requirenient for teacher certification;
individuals who do not wish to apply for U.S. citizenship cannot ade-

quately convey appropriate citizenship valies to students. The Court

declared that certain functions are “so bound up with the operation of the
State as a governmental entity as to permit the exclusion from those

functions of all persons who have fiot become part of the process of self-

government.”® However, the Court has invalidated a law stipulating

that only US. citizens can be hired in any competitive classified civil
service positions, st

Religious Discrimination

Individuals enjoy explicit constitutional protection against govern-

mental interference with their religious freedom: The First Amendment

to the U.S. Constitution prohibits Congress from enacting a law respect-

ing the establishment of xeligion or interfering with the frer exercise of
seligious beliefs. These Provisions have been made applicable to state ac-
tion through the 14th Amendment (see chapter 3).

_ The Supreme Court has recognized on numerous occasions that
while the freedom to believe is absolute, the freedom to act on those

beliefs is subject to reasonable governmental regulations. Accordingly,
public educators cannot assert a free exercise right to conduct devotional
activities in public schools or to proselytize students; the establishment
clause prohibits such activities. Similarly, the free exercise clause does
not entitle teachers to disregard a portion of the state-prescribed cur-
riculum that conflicts with their religious views.2

Although school personnel cannot use the public school classroom as

a forum to spread their faith, neither must they relinquish their religious
beliefs as a condition of employment. Prerequisites to public employ-

ment that entail a profession of religious faith abridge the First Amend-

ment. Also, teachers have a free exercise right to abstain from certain
school observances and activities that conflict with their religious beliefs
long as such abstention [does not impede the instructional program or
the ~flicient operation of the school. For example, teachers have a First
Amendment right to refrain from saluting the American flag and pledg-
ing their allegiance, even though they cannot deny students the oppor-
tunity to eagage in these observances.

_ Employees are also protected from religious discrimination under Ti-
tle VII. In the 1972 amendments to Title VII, Congress stipulated that

38 _
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ERIC

Aruitoxt provided by Eic:

‘the protectnon agamst religious dlscnmmahon mcludcs “all aspects of -

religious observance and practice, as well as bel!ef, unless an employer
demonstrates that he is unable to reasonably accommodate an
employee’s or prospective employee’s religious observance of practice
without undue hardship on_the conduct of the employer'’s business.”
The EEOC has promulgated guidelines with suggested religious accom-
modations such as accepting volunta' v substitutes and work-shift ex-
changes; using fexible scheduling, and changing job assignments.
Many controversies have arisen over the degree of religious accom-
modations in work schedules required under Title VII. Although em-
ployers are nut required to make costly accommodations, in several
cases educational employees have proven that requests for_religious
absences would not place unduc burdcns on the pubhc school For ex-

of God violated Title V1.6 However, the appellate court dlsagrced with
the dlstnct court’s holdmg that the aide was entitled only to back pay

from thc time of her dlscharge to the cnd of hcr one-year contract.

discriminatory trcatmcht the appeals court held that the plaintiff was

entitled to back pay (mitigated by interim earnings) from the time of the

dlscharge until a valid offer of reinstatement was made: The case was

remarnided with instructions for the district court to provide the school
board the opportunity to demonstrate that the aide did not make rea-

sonable efforts to obtain suitable employment to mitigate damages.

In 1980 a New Jersey federal district court also cro'ncluded that
rchglous absences were a substantlal _motivating factor” in the dismissal

of a teacher in violation of Title VII.% Finding that the absences created

no hardship for the school or students, the court ordered the teacher's

reinstatement with back pay. But the court denied thé téachel’s request

for compensatory and punitive damages. The court was not pe@@pdgq
that the teacher suffered mental and emotional distress or that the
superintendent and board acted with a malicious and wanton disregard

for hls constltutlonal nghts.

evidence was prescnted that the tcachel’s absences had a dctnmental
effect on the educational program. However, a Colorado appeals court
upheld the dismissal of a tenured teacher for similar unauthorized
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igious absences, reasoning that ) ne-
ed.¢ The court ruled that the termination was justified and did not
violate Colorado’s antidiscrimination law because testimony indicated

that the teacher’s four unauthorized absences had interfered with the

academic progress of his students and disrupted the management of the
: While public school boards generatly attempt to accommiodate rea-
sonable absences for religious reasons, paid leave need niot be provided
for this purpose. Indeed, paid leave tied specifically to religious obser-
vances implicates the establishment clause. For example, in a New

Jersey case, teachers were allowed to use personal leave days for

- religious as well as other purposes, but the teachers association sought
specific paid leave for religious observances.® The state supreme court
ruled that the establishment clause prohibits the school board from

granting such religious leave, and therefore negotiations over this item
would be unconstitutional. The court reasoned that if specific leave were
designated for religious reasons, the nonreligious employee could never
enjoy the proposed benefit. o

From litigation to date it appears that school authorities are expected

to make reasonable accommodations to enable employees to practice
their faith as long as the accommodations do not create substantial hard-
ships for the school, significantly impede students’ academic progress; or
serve to advance religion. However; courts have recognized that the
establishment clause precludes school boards from conferring special
benefits on employees for religious reasons such as paid leave available
only for sectarian observances. Also, a minimal impairment of em-
ployee’s free excrcise rights may be required in public school settings to

protect vulnerable children from religious inculcation.
Discrimination Based on Handicaps

Individuals are protected from discrimination based on handicapping
conditions by the equal protection clause and various federal and state

civil rights laws. The most extensive legal protections against employ-
ment discrimination in this regard are contained in Section 504 of the
Rechabilitation Act of 1973; thus, most recent iiiiéﬁijon involving claims
of employment bias against the handicapped have been initiated under

this law. Section 504 provides in part that “no otherwise qualified handi-
capped individual . . . shall, solely by reason of his handicap, be ex-

cluded from participation in, be denied the benefits of, or be subjected to

discrimination under any program or activity receiving Federal financial

* assistance,™ o o o
The U:S: Supreme Court delivered its first opinion interpreting Scc-
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is teaching duties had been ne-




tion 504 in 1979, In this case a licensed practical nurse brought suit after

she was denied admission to a college program to train registered nurses.

Her application was rejected because of her serious hearing deﬁctency,

which the college asserted would prohibit her from participating in all

aspects of the program and would pose a danger to her future work with
paticats. The Supreme Court concluded that Section 504 does not com-

pel an institution to ignore the disabilities of an individual or substantial-

ly to modify its program to enable a handicapped person to participate.

Instead, Section 504 prohibits institutions from barring an otherwise

qualified handicapped person “who is able to meet all of a program’s re-

quirements in spite of his handicap.™

In employment cases, courts have rexterated that Sectxon 504 re-

quires reasonable accommodations only for handxcapped persons who

are otherwise qualified. For example, a blind California téacher was un-

successful in challenging the school board’s failuire to appoint him to an

admlmstratlve position because the board prodiiced evidence that the
plaintiff did not possess the requisite administrative skills or leadership

experience for an administrative job.” The court rejected both equal
protection and Section 504 claims, ﬁndmg that the individual was not
otherwise qualified for an administrative position and that there was a
rational basis for the board’s decision. The court also rejected the asser-
tion that the board’s action violated due process guarantees by creating

an irrebuttable presumption that blind persons were unqualified to serve
as admnmstrators, the board did not impose a blanket ban on hmng
blind employees in leadershlp roles, Moreover; the court reasoned that it
was penmsslble l‘or the commlttee to mqulre as to how the teacher would

_ However, h’andlcappcd individuals have successfully challenged em-
’p’layﬁi’eﬁt ’d’etisib’iii with. Eiii’déi-iéé that they are ijiiihﬁéa for i}ié j65 and

example, the Third Circuit Court of Appeals held that a blind teacher

was entitled to back pay and retroactive seniority from the time she
would have ¢ been hired; absent the school dlstncts uniawful policy bar-

uisite to employrnent 7 Since the suit was initiated before the effective

date of Section 504, it was resolved on federal constitutional grOunds

The appeals court conciuded that the school district had violated due

process guarantees by creating an irrebuttable presumption that blind-

ness per se was evidence of incompetence: But the court denied the

teacher’s request for tenure to be granted; reasoning that the award of

tenure should be based on the school district’s assessment of the teachcr’s

performance. More recently, a federal district court ruled that a school

district’s pre-employment mqumes about an apphcants pnor mental

problems were impermissible under Section 504 because the questions
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npt rrhted to hxs present ﬁtness for the posmon of teachers aide.
"Courts will review employment decisions carefully to ensure that
hiridlcapped persons are not discriminated against solely because of

their disabilities. A handicapped person is considered qualified if capable

- of performing the job with reasonable accommodations that do not pre-

sent an undue business hardship. In evaluating the hardship imposed,

courts consider the extent of the necessary accommodation and its ex-

pense. Employers are not required to make substantial adjustments in

‘” _ working conditions t0 accommodate handicapped individuals or to hire

disabled persons who are not qualified for the job:™
Age Discrimination

Age is distinct among attributes discussed in this chapter in that all

indnvnduals are subjcct to the a agmg process. Bccatise of medlcal progrcss

,,,,,,,,,,,,,,,,,

rates, the mean age of the American popixianon has steadily climbed in

recent years. This phenomenon has been accompanied by increasing

public concern for the problems associated with aging and by legislative

enactments prohibiting age-based discrimination. Similar to allegations

of race and sex bias, claimns of employment discrimination on the basis of

age have been initiated under both the equal protéction clause and

federal and state statutory protections:

While the U.S. Supreme Court has not addressed an age discrimina-

tion suit involving public school personnel, it has reviewed a constitu-

tional challenge to a Massachusetts law requiring the retirement of

uniformed police officers at age 50.7 Noting that age is not a suspect

class and public employment is niot a fundamental right, the Court
reasoned that the retirement policy need only be rationally related to a

- legitimate state objective to satisfy equal protection mandates. The
Court found that the retirement of police officers at an carly age hasa ra-

tional relationship to the objective of protecting the public by ensuring a

. physically competent police force.

In_the school context; the Second Circuit Court of Appeals upheld a

" New York statute mandating teacher retirement at age 70 as having a

rational basis.” The court noted that teachers are under physical

demands and furtl:er reasoned that the retirement statute advanccs the

. legitimate objectives of 1) allowing younger individuals and minorities

to be hired, 2) bringing fresh ideas into the classrooms, and 3)

facilitating the administration of pension plans by predictable retirement

dates. Also, the Third Circuit Court of Appeals found that a teacher’s

~ 14th Amendment rights were not violated by requiring her to retire at

age 65 because all persons snmnlariy situated were treated the same under

- the law:™
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However, the Seventh Circuit Court of Appea:ls deparied from the

prevailing view in using the equal protection clause to strike down a

school board’s policy mandating retirement for public Vschool teachers at

age 65.™ The court concluded that the mandatory retirement provision

was not rationally related to the objective of eliminating unfit teachers.

According to the court, competence sheuld be judged on an individual

basis; and a teacher’s fitness to teach should not be assessed solcly on

age:
Although legislative enactments that classify individuals on the basis

of age can satisfy equal protection guarantees if rationally related to a

legitimate governmental objective, in recent years plaintiffs have not had

to rely on constitutional protections in challenging age-based employ-

ment discrimination. In 1967 Congress enacted the Age Discrimination

in Employment Act (kDEﬁ), which prohibits employers, employment
agencies, and labor unions from discriminatir:g agdinst ciployees on
the basis of age in hiring, promotion, and compensation, The Act was
intended to eliminate arbitrary, m-atlonal age barriers to employment so
that employment opportunities can be based on merit and abilit ity. The
protected category of cmployees mcludes persons age 40 to 70 The 1 up-

1978, but there is no upper limitation for federal cmp|OyCcs  Rernedies
for vxolatlons of ADEA include 1) injunctive relief, 2) offer of employ-
mient or reinstaterient, 3) back pay, and 4) liquidated damages where it
is established that age discrimination was unlawfully motivated. Suc-
cessful plaintifis can also be awarded  attorficys’ fees.

Age classifications can be justified under ADEA if a ag'- is a bona fide
occupational qualification (BFOGQ) necessary to the normal operation of
a particular business: “An age-related BFOQ permits an employer to ad-
mit that he has discriminated on the basis of age; but to avoid any penal-
ty.™! Schools boards have successfully substantiated an age BFOQ for

certain roles such as bus drivers. Because establishment of a BFOQ is an

aﬁirmatwc defense (in contrast to rebuttal of a pnma facne case); the

The substantive provisions of ADEA are almost ldcntlcal to those of

Title VII of the Civil Rights Act of 1964; and the judicial criteri~

developed in Title VII cases are often applied to evaluate age-
discrimination charges under ADEA. Most courts, including several
federal appellate courts, have required a showing of discriminatory in-
tent in ADEA cases, thus adopting the disparate treatment standard of
review. Employers have been able to rebut a prima facie case of dis-.
parate treatment based on age by érticulatmg nondlscrimmatory reasons
for dismissals; such as as excessive tardiness, poor performance, or inabsili-
ty to relate to a supervisor:*.

However, in 1980 the Second Circuit Court of A}oeals i'iil"’d that

plaintiffs could establisk: a violation of ADEA, regareless of motive, by




establishing that employment practices have a disparate impact ori older

employees.® In this case the defendant school board adopted a cost-
cutting policy of preferentially hiring teachers with fewer than five years
of experience. Evidence substantiated that over 92% of the state's

teachers over 40 years of age had at least five years of experience,
whereas only 62% of teachers under 40 had this miich experience. The

court concluded that the policy with a disparate impact on teachers over
40 had to be justified as a job necessity to satisfy ADEA. A Missouri
federz! district court applied similar logic in evaluating a prima facie
case of age discrimination in connection with a university’s policy reserv-
ing a certain portion of faculty slots for nontenured professors:# The
court rejected the economic ratior ale offered in defense of this practice
as an insufficient business necessity to justify the adverse impact of the
policy on clder professors. - o
__The U.S. Department of Labor and several courts have interpreted

ADEA as prohibiting age discrimination among employees within the
protected age group. In other words, an employer cannot discriminate
against employces who are 60 years old by preferring those who are 45.
For example, the First Circuit Court of Appeals ruled that an employee
need not show that he was replaced by a younger person oitside the pro-

tected age group to establish a prima facie case of discrimination under
The award of specified damages has been ordered where willful emn-
ployment discrimination based on age has been proven. ConBlicting
opinions have been rendered regarding whether employers can assert a
good faith defense to avoid liquidated damages.® Courts also have
differed as to whether victims of willful violations of ADEA are entitled
to compensatory damages in addition to other types of relief. While
several federal district courts have allowed siich damages to be assessed
against employers, two federal circuit courts of appeal have disallowed
damages for pain, suffering, and emotional distress.®” Courts in general
have not allowed punitive damages, reasoning that Congress preferred
liquidated damages in licu of a punitive award. :
~ Several states have enacted antidiscrimination statutes that provide
greater protections to employees than afforded by ADEA: For example;

the Montana Human Rights Act has becn interpreted as prohibiting
employment decisions based on age unless age is directly related to job
performance.® This Act was held to prevail over a school board's man-

datory retirement policy in the absence of evidence that the policy was
necessitated by the nature of the job: The Nevada Supreme Court simi-

larly ruled that a state university could not make hiring and retention
decisions on the basis of age because of the state statute requiring all per-
sonnel actions taken by state; county, or municipal departments, agen-

cies, boards, or appointing officers to be based solely on merit and
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fitncss.® Also, the Towa Supreme Court stiick dowri a 5choo! board's ai.

tempt to dismiss a teacher who had attained age 65 and refused to retire
in compliance with the school board's policy. The court reasoned that
“age has nothing to do with fault” and, therefore, the discharge was not

based on good cavse® ,
With the “graying” of the American citizenry,; lobbying efforts to

secure additional protections and benefits for older employees seem

destined to continue; And it seems likely that courts increasingly will be
called upon to assess claims of age discrimination under state and federal

laws.
Conclusion

‘Social scientists, legal scholars, public policymakers, and the

American citizenry agree that employment discrimination is a serious
problem in this nation, and educational institutions have not escaped the
negative consequences. In spite of general consensus that the elimina-
tion of employment discrimination will benefit individuals and our soci-
cty, finding acceptable means to attain this goal has been extremely prob- .
lematic. Delineating the types of prohibited discrimination and devising

remedies to compensaté victims of employment discrimination have
proven to be awesome tasks.5i All three branches of government have

been involved in efforts to clarify the individual's protections against
discrimination in the work force and employers’ obligations to eliminate
biased practices. Yet; despite numerous legislative acts and an escalating
body of complex judicial rulings, many questions pertaining to discrimi-

nation in employment remain unanswered. o
Even though the law governing employment discrimination is still

evolving, there are certain principles that public employers can use to
guide their daily actions. For example, hiring policies that facially
discriminate on the basis of sex, national origin, age, or religion should
be used only if justified as essential for the particular jobs, and facially
discriminatory classifications based on race should never be imposed.
Prerequisites to employment that disproportionately discriminate
against certain classes of employees shoiild not be used unless such

prerequisites are valid measures of ability to perform the job. Promo-

tion, compensation, and job-assignment decisions should be based on

objective

assessments of employees’ qualifications, performance, length

of service, etc:; and ot on employees' class membership, beliefs; or

other attributes unrelated to the job. If an employer cannot justify an
employment decision on legitimate nondiscriminatory grounds, equi-
table relief should be provided to restore the employee who has been the
victim of discrimination to his or her rightful place.

However, employers do not have to hire, promote; or give other
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T special benehits o unqualified individuals merely because of their

membership in a protected group. Indeed, itis a disservice to hire an un-
qualified black or female or to place a handicapped person in a role that

cannot be performed adequately because of a disability. Such action is
the antithesis of fundamental fairness, perpetuates erroneous stereotypes
when the unqualified individuals ultimately fail, and may subject the

employer to a “reverse” discrimination suit. =~
Some of the most troublesome issues arise in situations where em-

ployees are currently at a disadvantage because of prior discrimination:
Mere membership in a class that has been historically discriminated

against should not catapult an individual into a preferred position; but
without some special consideration; the lingering cffects of past
discrimination may never be eradicated. Employers are faced with the
difficult task of ensuring that victims of past employment bias are “made
whole,” while at the same time protecting legitimate business interests
and safeguarding the rights of the majority to equitable treatment. Tem-
porary preferential treatment cf racial and ethnic minorities, women,
and the handicapped in hiring end personnel reduction practices may be
necessary in some situations to compensate for past discriminatory acts.

Educational employers would be wise to ask themselves the following

questions in making employment decisions:
1. Are hiring restrictions based on sex, national origin, age; or
religion bona fide occupational qualifications? ,
2. Are prerequisites to employment valid indicators of success in
_ the specific jobs for which they are used?
3. Is there a legitimate business necessity for policies that adverse-
_ ly affect certain classes of employees?
4. Are questions used injob interviews directly related to the can-
didate’s ability to perform the job?

3. Are hiring; promotion; compensation; and job-assignment de-
cisions based on considerations that relate to qualifications,

_merit, and performance; rather than stereotypic assumptions?
6. Is pregnancy treated like any other temporary disability in

terms of sick leave, seniority, and disability benefits? )

7. Have reasonable accommodations been made to enable qual:
ified handicapped employees to perform adequately?

8: Have reasonable accommodations been made to the religious
beliefs of employees? ) ]

9. Have precautions been taken to ensure that current practices do

_ ot perpetuate the cffects of past discrimination?

10. Are employment policies and internal grievance procedures

well publicized to all employees?
If the above questions can be answered affirmatively, school districts and



school ofﬁcnala are likely to avoid lcgal habnhty when particular employ-

ment practices are challenged. Moreover, by tafung steps to reduce

employment discrimination, the public’s interest in ensuring a compe-
tenit educational work force will be advanced.
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Footnotes

: Thl chapter is condensed in part from a monograph Manha McCarthy.

Discrimination in Public Employment: The Evolving Laww (Topeka, Kans.: Na-

tional Organization on Legal Problems of Education; 1983). o
Allegations of discriminatory treatment in connection with staff reduction
pncnces are addreued in chapter 8

offd 434 U.S. 1026 (1978) Prior to 1976 seberal federal appenm courts

had found a constitutional violation in public school districts’ use of tests as a
prerequisite to employmient if the tests had a dlsparate impact on minorities

and had not been validated as predicting success in the particular jobs for

which they were used. See Walston v. County School Bd: of Nansemond

Cty., Virginia, 492 F.2d 919 (4th Cir. 1974); Chance v. Board of Ex-
aminers, 458 F.2d 1167 {2d Cir. 1972); Armstead v. Starkville Municipal
Separate School Dist;, 461 F.2d 276 (5th Cir. 1972). However, in

Washington v. Davis, 426 U.S. 229 (1976), the Supreme Court announced

that plaintiffs must prove discriminatory intent to establish that facially
neutral prerequisites to employment violate the equal protection clause. See
also Personnel Administrator of Massachusetts v. Feeney, 442 U.S. 256
(1979).

. 42 U.S.C. § 2000¢ ef_seq.

See Albermarle Paper Co. v. Moody, 422 U.S. %05 (1975); Griggs v. Duke
Power Co., 401 U.S. 424 {1971). Guidelines of the Equal Employment Op-
portunity Cormmssion stlpulate that a selection rate for any group protected

by Title VII that is less than 80 percent of the highest group's rate generally

will be regarded as evidence of adverse impact.

. Connecticut v. Teal, 102 S. Ct. 2525, 2530 (1982), citing 645 F.2d 138 (2d

Cir. 1981,
Newman v. Crews, 651 F.2d 222 (4th Cir. 1981):

. McDonnell Douglas v: Green; 411 U:S: 792, 802 (1973):

Sz, e. ; Lewis v. Cenu‘al Plcdmom Commumty College; 689 F.2d 1207

was bascd on poor ped'ormance). Lee v. Ozark Glty Bd: of Educ:; 517 F.

Supp 686 (M. D Ala. 1981) (nonn:ncvira] of mmomy coach's contract was
515 F Supp 1086 (W D. La 1981) (mjecuon of mmomy appllcant was
Justlﬁed by reliance on émployment critéria establishied by state department
of education); Fusi v. West Allis Pub. Schools, 514 F. Supp. 627 (E.D. Wis.

1981) (minority teacher lacked proper cemﬁcauon)
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11,
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16:

.

10+ Pittman v. Hattiesburg Municipal Separate School Dist.; 644 F-2d 1071

(5thCir:t981.
Rogers v. International Paper Co.; 510 F.2d 1340, 1345 (8th Cir. 1 975). See

also Royal v. Missouri Highway and Transportation Cormirii'n, 655 F.2d

139, 164 (8th Cir. 1981); Barnett v. W. T. Grant Co;; 518 F-2d 543; 550
(#hCir.2978. R

Evans v. Harnett, 684 F.2d 304 (4th Cir. 1982); ser also Williams v. Col-
orado Springs School Dist. #11, 641 F.2d 835 (10th Cir. 1981). While the

judiciary often relies on statistical evidence in assessing discrimination

charges, the Suprerie Court has cauitioned that courts should move with cir-
cumspection in evaluating statistics because their usefulness is contingent

on each individual set of circumstances. Ser International Brotherhood of
Teamstcrs v. United States, 431 U.S. 324, 336 (1977); Castancda v. Par-
tida, 430 U.S. 482 (1977); Hazelwood School Dist. v. United States; 433
U:S: 299 (1977).

. See, ez, Franks v. Bowman fﬁﬁ;p@;ﬁiiibii 66., ii{ jli,é., 747 (1976);

Local 189 United Papermakers and Paperworkers v. United States, 416
F.2d 980 (5th Cir. 1969).

. See American Tobacce Co. v. Patierson, 102 S, Ct. 1534 (1982); Puilman-

Standard; Inc. v. Swint, 102 S. Ct. 1781 (1982). Although Title VII has

been the most popular statatory basis for employment discrimination stits,

some suits have been initiated under Title VI of the Civil Rights Act of

1964. Title VI prohiliits discrimination on the basis of race; color, or na-
tional origin in programs or activities receiving federal financial assistance;
42 U.S.C. § 2000d: In a significant 1983 decision, the severely splintered

Supreme Court ruled that evidence of discriminatory intent is not necessary
1o establish a Title VI violation. The majority interpreted Title VI regula-
tions as prohibiting practices with a_discriminatory impact. However; a
different majority of the justices concluded that in the absence of proof of
discriminatory motive; prevailing plaintiffs in Title VI disparate impact
suits are entitled only to injunctive; prospective relief and niot to compen-
satory relicf such as an award of constructive seniority: Guardians Ass'ni v;

Civil Service Comm'n of the City of New York; 51 U.S.L.W. 5105 (July 1,
1983). o o N o o

Ford Motor Co. v. Equal Employment Opportunity Comm'n, 456 U.S. 923
(1982). This case involved alleged sex discrimination under Title VII, bt

the principle announced by the Court is equally applicable to allegations of
racial discrimination in hiring practices.

Boston Teachers’ Union v. Boston School Comm., 671 F.2d 23 {ist Cir.
1982), cert. demied, 103 S Ct. 62 (1982). See also Boston Chapter of NAACP
v. Beecher; 679 F.2d 965 (1st Cir: 1982); vacated and remanded, 51 U.S.L.W.
4566 (May 17, 1983)._

Oliver v. Kalamazoo Bd. of Educ.; 498 F. Supp. 732 (W.D. Mich: 1980);

vacated and remanded, 706 F.2d 757 (6th Cir. 1983).

1d. at 764. See also Kromnick v. Schiool Dist. of Philadelphia, 555 F. Siipp.
249 (E.D. Pa. 1982). -
Set Zaslawsky v. Board of Educ. of Los Angeles; 610 F2d 661 (9th Cir.

1979); Wygant v. Jackson Bd. of Ediic., 456 F. Supp. 1196 (E.D. Mich.

1982).
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See Valentine v. Smith; 654 F.2d 503 (8th Cir. 1981); Caulfield v. Board of

_ " Edue. of the City of New York, 583 F.2d 605 (2d Cir. 1978).
1. Frontiero v. Richardson, 411 U.S. 677, 684 {1973).
. Ser, #..; Mississippi Umvemty for Women v. Hogan, 102 S. Ct 3331

(1982); Craig v. Boren; 429 U:S: 190 (1976). Employers can facially

discriminate on the basis of sex under Title VII if gender is a bona fide oc-
cupational qualification (BFOQ) nccessary to the normal operation of the
business. While this type of overt discrimination is not usually an issue in

school cases; the BFOQ exception to Title VII has generated litigation in

other_contexts. See Martha McCarthy; “Recent Developments in Sex
Discrimination Litigation,” in Schoo! Law Update — 1977, ed. M.A.
McGhehey (Topeka, Kans.: National Organization on Legal Problems of

Education; 1978); pp. 53-56:

- Personnel Administrator of Massachusetts v. Feeney; 442 U:S: 256 (1979).

&t Wnl[uns v. Umvemty of Houston 654 F 2d 388 (Stl: Cnr 1981), rehear

(1982); mld and remanded in pmjr 695 F. 2d 134 (5th Cir. 1983)

Texas Department of Community Affairs v. Burdine, 450 U.S: 248 (l98t)

. See, e.g., Patterson v. Greenwood School Dist. 50, 696 F.2d 293 (4th Cir.

1982). Cummings v. School Dist. of City of Linculn, 638 F.2d 1168 (8ih
Cir. 1981); Danzl v. North St. Paul-Maplewood-Oakdale Indep. School
Dist., 706 F.2d 813 (8th Cir. 1983).

See, ng Coble v. Hot Springs School Dist. No. 6; ﬁéi F:2d 721 (8th Ci;-

620 F 2d 362 (2d Cnr 1980) Tyler v. Koard of l-?:luc of New Caiile Cty .
519 F. Supp: 834 (D: Del: 1981); Séhonebergv Grundy Cty. Specnal Educ.

Cooperati\?e, 385 N.E. 2d 351 (Ill. App: 1979).

College, 666 F 2d 1057 (6th Clr 1981), in_ whlch the appellate court held

thata college s asserted nondiscriminatory reasons for denying a permanent

position to a male in favor of a female were not pretexts for sex bias. The
college produced sufficient evidence that the decision was based on the male
candidate’s inadequate performance during a trial period.

North Haven Bd. of Educ: v. Bell, 102 S. Ct. 1912 (1982) Tide IX, 20

UusS.C.§ 1681(a), provides that “no person in the United States shall, on the
basis of sex; be excluded from participation in, be denied the benefits of; or
be subjected to discrimination under any education program or activity
receiving Federal financial assistance.” For a discussion of lower court litiga-

tion pertaining to this employment issue; see Martha McCarthy, “Tide IX:

A Decade Later,” joumal of Educational Equity and Leadership 2 (1982): 215.
Se Grove City College v. Bell, 687 F.2d 684 (3d Cir. 1982), cerl. granted, 103

S. Ct. 1181 (1983); Hillsdale College v. Department of Health, Education
and Welfare, 696 F.2d 418 (6¢th Cir: 1982). Haffer v. Temple Umversuty,

688 F. 2d 14 (3d Cir. 1982). Rice v. Presldent and Fellows of Harvard Col-

5071-' Supp 1376(1'-: D. Mlch 1981), Beiiiietlv

v. Ariti Arbor Scliool B

West Texas State University, 525 F. Supp. 77 (N.D. Tex: 1981).
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38.

39;

35.

1" Lieberman v. University of Chicago, 660 F.2d 1185 (7th Cir. 1981); eert.

denied, 456 U.S. 937 (1982) (no damages remedy); Cannion v. University of
Chicago, 648 F.2d 1104 (7th Cir: 1981); cert. dewied, 454 U.S. 1128 (1981)

(pi=cf of intentional discrimination required.)

2. Geduldig v. Aicllo, 417 U.S. 484 {1974) (no_constitutional violation);

General Electric Co. v. Gilbert, 429 U.S. 125 (1976) ¢no Title VII viola-

tion).

. Pregnancy Disability Act; 42 U.S:€:A: 2000e(k) (1978): A current con-

troversy involves the application of this law to spouses of male employees:

cuit Court of Appeals riiled that a health plan covering pregnancy for

employees, but limiting spouses’ coverage for pregnancy, vinlates Title VII
by discriminating against married male employees, Nasyort News Ship-

building and Dry Dock Co. v. Equal Employment Opportunity Comm';
667 F.2d 448 (4th Cir. 1982), affd 51 U.S.L.W. 4837 {June 20, 1983).

34. Cleveland Bd. of Eduic. v. LaFleur, 414 U.S. 632 (1974); se also Paxman v.

Campbell, 612 F.2d 848 (4th Cir: 1980). S

Clanton v. Orleans Parish School Bd:; 649 F.2d 1084 (5th Cir: 1981).
deLaurier v. San Diego Unified School Dist.; 588 F.2d 674 (9th Cir: 1978).
During the course of the litigation, California law was amended to prohibit
both the ninth-riionth mandatory leave anid the denial of sick leave for
pregnancy-related absences:

7. See Thompson v. Board of Educ:; 526 F. Supp: 1035 (W:D: Mich: 1981);

Nashville Gas Co. v. Satty, 434 U.S. 136 (1977). However, pregnancy
leave is not entided to preferred treatment. In 1982 a Massachusetts appeals

court upheld a collective bargaining agreement that disallowed seniority

credit for medical disability leave including pregnancy leave, Burton v. School

Comm., 432 N.E.2d 725 (Mass. App. 1982). N

See Board of Educ. of Farmingdale Union Free Pub. School Dist. v. New
York State Division of Human Rights, 451 N.Y.S.2d 700 (1982);
Schwabenbauer v. Board of Educ.; 498 F. Supp. 119 (W.D.N.Y: 1980):

in which an Ohio appeals court found that a Title VII suit was not timely
filed in connection with denial of a teacher's seniority for a prior year in

which she did not teach the required 120 days because of a mandatory
maternity leave. _

. Mitchiell v. Board of Triistees of Pickens Cty. Schoo! Dist., 599 F.2d 583

(4th Cir. 1979).

1. Andrews v. Drew Municipal Separate School Dist:; 507 F.2d 611 (5th Cir.

1075), cen. demied, 425 U.S. 559 (1976). See also Martin Sweets Co. v.
Jacobs, 550 F.2d 364 (6th Cir. 1977), cen. deniad, 431 U.S. 917 (1977)._

court cited Mt. Healthy City School Dist. Bd. of Edc. v. Doyle, 429 U.S. 274
(1977); in which the Supreme Court recognized that if a protected right

. Avery v. Homewood City Bd. of Ediic., 674 F.2d 337 (5th Cir. 1982). The

is a substantial reason for a dismissal action; the school board must establish
that it would have reached the same decision in the absence of the protected
condtict.
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. e, ¢., Coble v. Hot Springs School Dist. No. 6, 682 F.2d 721 (8th Cir.

1982); Marshall v. A & M Consol. School Dist., 605 F.2d 186 (Sth Cir:

1979); Brennan v. Woodbridge School Dist., 74 LC 33; 121 (D. Del.

1974). Although courts have considered statistical evidenice regarding wage
disparities, such evidence has been rejected if all factors that might influence

compensation differentials (c.g.; education; experience) have not been con-
sidered. =~ L

See Melanson v. Rantoul, 536 F. Supp. 271 (D.R.I. 1982). Most cases
under EPA have been initiated by females; but male plaintiffs in the Col- -
leges of Agriculture and Home Economics at the University of Nebraska

were successful in challenging pay differentials under the Act; Board of
Regents of the University of Nebraska v. Daives, 522 F.2d 380 (8th Cir. 1975).
See “Comparability: An Issue for the ‘80s,” California Women (January, 1981);
publication of the California Commission on the Status of Women,
Sacramento, California; see Ruth Blumrosen, “Wage Discrimination, Job
Segregation; and Women Workers,” Employee Relations Law _Journal (1980):
77, 79. o

Se, ¢.g., International Union of Electrical, Radio, and Machine Workers;
AFL-CIO-CLC v. Westinghouse Electric Corp., 631 F.2d 1094 (3d_Cir.
1980); Gunther v. County of Washington, 602 F.2d 882 (9th Cir. 1979);
Molthan v. Liberty Mutual Insurance Co., 449 F: Supp: 397 (W.D. Pa.
1978); Wetzel v. Liberty Mutual Insurance Co., 442 F. Supp. 448 (E.D:
Pa977.

Gunther v. County of Washington, 452 U.S. 161, 178 (1981).

435 U.S. 792 (1978). S
Norris v. Arizona Governing Committee; 671 F.2d 330 (9th Cir. 1982); affd
in pant, revd in part 51 U.S.L.W. 5243 {July 6, 1983).

 Prior to the Noris decision, federal appellate courts had rendered conflicting

opinions on the legality of TIAA-CREF's use of sex-segregated tables in
calculating retirement benefits. See TIAA-CREF v. Spirt, 691 F.2d 1034
(2d Cir. 1982); Peters v. Wayne State University, 691 F.2d 235 (6th Cir
1982). S o o ~
Dayle Nolan, “Sexual Harassment in Public and Private Employment,”
Education Law Reporter 3 (1982): 227.

. Sa, eg., Miller v. Bank of America, 600 F.2d 211, 213 (9th Cir. 1979);

Tomkins v. Publi~ Service Electric and Gas Co., 568 F.2d 1044 (3d Cir.
1977); Barnes v. Costle; 561 F.2d 983 (D.C. Cir. 1977); Heelan v. Johns-
Manville Corp.; 451 F. Supp. 1382 (D: Colo: 1978); Muriford v; Bafiies &

Bundy v. Jackson, 641 F.2d 934 (D.C. Cir. 1981). However; some courts
since this decision have continued to require evidence of adverse employ-

ment consequences resulting from the harassment. Se, e.g., Walter v.
KFGO Radio, 518 F. Supp. 1309 (D.N.D. 1981); Meyers v: I. T.T: Diver-
sified Credit Corp., 527 F. Supp. 1064 (D. Mo. 1981).

. 29 CFR § 1604.11(a)(1980). The Department of Education’s Office for Civil

Rights also is authorized to investigate complaints of sexual harassment in
federally funded educational programs under Title IX of the Ecucation

Amendments of 1972. See Lee Berthel, “Sexual Harassment in Education
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55. Correa v: Nimpi School Dist. No: 131, 645 F.2d 814(9th Cir. 1981); s

also Panlilio v. Dallas Indep. School Bist 643 F.2d 315 (5th Cir: 1981):
Skelnar v. Central Bd. of Educ.; 497 F. Supp. 1154 (E.D. Mich. 1980).
Miiller v. United States Steel CoﬁL 500 F.2d 923 (10th Cir. 1975).

Baruah v. Young, 536 F. Supp. 356 (D. Md. 1982).

. Kremer v. Chemical Construction Corp .; 102 S Ct; 1883 (1982) Al;o, in

1982 the Supreme Court dealt with the issue of class certification in connec-

tion with an allegation of national origin discrimination. The Court held
that the respondent must do more than prove the validity of his own claim to
bridge the gap between his charge of discrimination in the denial of promo-

tion and the existence of a class of persons who have suffered similar i injury

in connection with_hiring practices; General Telephone Co. of the Southwest v:
Faleon, 102 S. Ct. 2364 (1982). o

. Ambach v, Norwlck 441 U.S. 63 73-74 (1979)
. Sugarman v. Dougall, 413 U:S: 634 (1973).

. See Palmer v. Board of Educ:. of the City of Chicago; 663 F.2d 1271 (7th Cir.

1979), cont. demied, 444 U.S, 1026 (1980). .

. See Riiiid v. Cemral Schoo1 Dlst No. 1, 469 F. 2d 623 (2d ler 1972). Opl-

Hanover v. Northrup, 325 F: Supp: 170 (D: Com'l 1970).

. 42 U.S.C. § 2000e(j}(1976).

Edwards v. School Bd; of Norton, Vlrg!nla, 483 F. Supp. 620 (W.D. Va.

1980), vacated and remanded, 658 F.2d 951 (4th Cir. 1981). In 1977 the

Supreme Court recognized that Title VII does not require employers

bear more than minimal costs in accommodating the religious beliefs of
employees, Trans World Airlines v. Hardison, 432 U.S. 63 (1977).
Nlederhubcr v. Camden Cty Vocauonal and Technical School Dist. Bd. ot

J. Rankins v. Commission on Professional Competence, 593 P.2d 852 (Cal.

1979); appeal dismissed, 444 U.S. 986 (1979).

School Dist. #11; Joint Counties of Archuleta and LaPlata v. Umberfield,
512 P.2d 1166 (Colo. App. 1973).  _

Hunterdon Central High School Bd. of Hduc Hunterdon Ceiitral ngh

School Teachers Ass'n; 416 A:2d 980 (N.J: Super. 1980).
29 U.S.C. § 794 (1976).

Southeastern Community College v. Davis; 442 U.S. 397; 406 (1979).
Upshur v. Love, 474 F. Supp. 332 (N.D. Cal. 1979); see also Coleman v.

Darden. 595 F.2d 533 (1o:h Cir. 1979), cert denied, 444 Ufsf 927 (1979),
D: NJ 1981) e
Gdﬁiﬁkiﬁ v. Costanzo, 411 F Supp 982 (E D. Pa 1976)Fa_ﬂl 556 F. 2d

Cir. 1980), cen. ama 450 US 923 (1981).

. Doe v: Syracuse School Dist:; 508 F: Supp. 333 (N.D.N.Y: 1981) Several

courts have ordered the reinstatement of handicapped school bus drivers
based on ewdcnce that the mdlvlduals ~can perform the ;|ob wnhout
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82,

510 F. Supp. 301 (W D Ky. 1980); State Division of Human nghu
v. Averill Park Central School Dist., 388 N.E.2d 729 (N.Y. 1979); Com-

monwealth of Pennsylvania Dept. of Transportation v. Byrd, 399 A.2d 425
(Pa. Commw. 1979
In several - ~ent cases courts have ruled that Section 504; like Title IX; pro-

hibits ducnmlnauon based on handicaps only in programs that benefit

directly from federal aid. S, e.2., Doyle v. University of Alabama in Birm-

ingham;, 680 F.2d 1323 (11th Cir. 1982); Brown v. Sibley, 650 F.2d 760

(5th Cir. 1981); Pittsburgh Fed’n of Teachers, Local 400 v. Langer, 546 F.

Supp. 434 (W.D. Pa. 1982). However, the Pennsylvania federal

district ‘court observed that a board of education might be subject to a Sec-

tion 504 suit where federal funds are not directly implicated if the board's

federal financial assistance is so substantial “that the entire operation of the

school system may be treated as a ‘program’ for the purpose of Section 504,"
546 F. Supp. at 437.

: Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307 (1976). The

Court subsequently applled similar reasoning in riling that mardatory

retirement at age 60 in the United States Foreign Service is rationally

related to the legitimate objective of conducting foreign relations with a

competent and physically fit staff, Vance v. Bradley, 440 U.S. 93 (1979).

Palmer v. Ticcione, 576 F.2d 459 (2d Cir. 1978).

Kuhar v. Greensburg-Salem School Dist:; 616 F-2d 676 (3d Cir: 1980)

Gault v. Garrison, 569 F.2d 933 (7th Cir. 1977); cert. denied; 440 U.S: 945
(1979):

. 29 US.C: § 621: The arnentlment extendnng the upper age llmn i 70

allowed colleges and oniversities to compel tenured faculty members to

retire at age 65 until 1 July 1982. In March 1983 the U:S: Supreme ang
ruled that the application of ADEA to state and local government employees
does not impinge on an attribute of state sovereignity essential for carrying

out tndmonal gOVernrnemil Fncuons in vnolatnon of the IOth Amendment,

Wyo. 1982), o 103 S. Ct. 1054(1983)

. Marshall v. Westinghouse Electric Corp.; 576 F.2d 588; 591 (5th Cir.

1975) Individuals have a private right to bring suit under ADEA, but
available state administrative remedies must first be puirsued, although not

exhausted: For a discussion of procedural requirements under ADEA, see

Baruah v. Young; 536 F. Supp. 356 (D. Md. 1982); Sanders v. Duke
University, 538 F. Supp. 1143 (M.D.N.C. 1982).
Se, ¢.p., Schwager v. Sun Oil Co., 591 F.2d 58 (lOth Cnr 1979) (poor per-

formance); Price v. Maryland Casualty Co., 561 F.2d 609 (5th Cir. 1977)

(poor performance); Kerwood v. Morigage Bankers Ass'n, 494 F. Supp.

1298 jD D.C. 1980) (lnabnlny to relate to supervnsorj, Brennan v. Reynolds

3. Geller v. Maclihiiii' 635 F.2d 1027 1032 (2d Cir. 1980).

Leftwich v. Harris-Stowe State College, 540 F. Supp. 37 (E:D. Mo, 1982).
Locb v. Textron; Inc.; 600 F.2d 1003 (1st Cir. 1979); ser also Polstorfl v
Fletcher, 452 F. Supp. 17 (N.D. Ala. 1978); 29 C.F.R. § 860.91(a).

Compare Combes v. Griffin Television, Inc., 421 F. Supp. 841 (W.D. Okla.
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1976), with Loeb v. Textron; 600 F.2d 1003 (tst Cir. 1979);

7. Fc&crai dnsini:l court: allowing compematory damages mcludc Buckholz v

v: Orkin Extermmitmg Co 432 F Supp 952 (N D I 1977) Damages

for pain. suffering; and cmouonal distress have been disallowed i in Rogers

. Dolah v. School Dist. No. 10, 636 P.2d 825 (Mont 1981).

. Board of Regents of the University of Nevada System v. Oakley; 637 P.2d

1199 (Nev. 1981). ) o
Johnston v. Marion Indep. Schoo] Dm 275 N W 2d 7215 216 (lowa

1979). See also Selland v. Fargo Pub. School Dist. No. 1, 302 N.W.2d 391
(N.D: 1981).

In addition to specific remedies included in various civil rights laws, such as

reinstatement and back pay; victims of public employment discrimination
often have attempted 10 secure compensatory and punitive damages under
42 U.S.C. § 1983. For a discussion of judicial interpretations of this provi-
sion, see McCarthy, Discrimination in Emplovrient: The Evolving Law, pp.

57-59.
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