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Critical Liemnents of the
Employment Relationship

Jbﬁéj:il’i Bec cham |

The employment relationship in public schoals is governed by con-

stitutional mandates, federal and state statutss. -dmiristrative reguia-

tions; and contractual obllgatlons Federal comstitutional and statutory

provisions that apply across state _]unsdlétions arc wreated in other

chapters of this book: This chapter will deal with fundamental aspects of

the employment relationship, which are influenced bv legal principies

derived from state law, local district pollcy and practice, snd the uniqgiie

terms of a particular employment contract.

Although there is great variation in the application of legal standards
from one state jurisdiction to another, four elermenits of the public school
employmient relationship bear special scrutiny: employment qualifica-
tions, contractual obligations, tenure, and discipline.

[

Qualifications of Faculty and Staff

Each state has adopted its own statutory and reg'ulatory rcqmrcmcnts

to ensure that only quahﬁcd personnel teach or administer in public

schools: Generally, the administration of a certification program and thc

enforcement of other employment qualifications is the responsibility of
thc state board of eduéatmn undcr authonzauon of thc lcglslaturc In
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experience arc cstabhshcd by the state cducatlon agency. Statc statutes

or rcgulatcry provtsmns may also mandatc addmonal rcqulrcmcnts such

A local school board usually has dlscrcuonary authonty to establish
othér rcasonablc quallﬁcatlons for posmons m addmon to thosc ‘man-

quallﬁcauon the school board should dcmonstratc that a valid rei-. on-
ship exists between the qualification, the job to be performed; a-. “bv
legitimate purposes of the public education system.?

Loyalty Oaths

The U:S: Supreme Court has considered a number of cases involving

the rcqunrcmcm that a loyalty oath be executed by thc teacher as a con-

dition of employment. While the high court has observed that a state
may require teachers to be of “patriotic disposition,™ the Court has

struck down loy}ﬂty 6aths that makc mcmbcrshlp in an allcgcdly subvcr-

a limited loyalty oath as.a condmon of cmploymcm, prowdcd that the
oath rcqulrcs no more than that thc prospecuvc cmployicc swcar or

dlschargc the duucs of thc posmon to which thc cmployicc is assxgncd

The high court’s view is that such oaths are strictly limited to an affirma-
tion of support for constitutional government and a pledge not to act for-
cibly to overthrow the government.$

The use of competitive cxaminations as a qualification for employ-
ment has been upheld where the examination procedures were uniform-
ly applied to all candidates and validly related to job rcqulrcmcnts 6
Howcvcr cmploymcnt qualxﬁcauon rcqulrcmcnts mvolvn'fg a standard-

tralmng institutions to make a minimum score on a standardized ochc-

tive test before receiving a teaching certificate. To ensure that the test

was a reasonable measure of subject matter taught in the state’s teacher-

training institations, state authorities conducted content validation

studics; pilot tested the instrument, and submitted the test items to a
rc%ncw pancl Another review panél dctcrmmcd the minimum score re-
qum:mcm which was later lowered by the state dcpartmcnt of eduica-
tion: Nevertheless, a group of black teacher candidates fil=d suit, since a




disproportionate number of blacks, particularly those edicated in

predominantly black colleges; did not meet thc minimum score require-

ment:
A three-judge federal district court reviewed the procedures used to

develop and implement the test and found no violation of the equal pro-

tection clause of the 14th Amendment or of the applicable standards of

Title VII of the Civil Rights Act of 1964. Since the validation procedure

demonstraied that the test was related to the content of academic subject

matter found in the state’s teacher-training institutions, the court

rcgardcd the test as rationally related to a valid state purpose, i.c., en-

suring that certified teachers would have a minimum level of Rnowlcdgt.
necessary for effective teaching.
Professional Growth Requirements

A school board may require that a teacher meet reasonable re-
quirements for professional growth; although the reasonableness of the
rcqulrcmcnts may be challcngcd vyhcrc thcy exceed scholastic training
requirements fixed under state statute: For cxample in Harrah Independ-
ent School District v. Martin the U:S; Supreme Court uphcld the dismiissal
of a tenured teacher who refused to comply with a profcssmnal growth

policy.? The policy compelled teachers with a bachelor’s degree to earn at

least five semester hours of college credit every three years. In previous
ycars the board had denied salary increments to tcachcrs who did not

mecet the rcqunrcmcnt but when thls option was foreclosed by state

statute, the board’s only recourse was termination.

Residency Requircments

_ The New Hampshire Supreme Court struck down a requirement

that teachers reside within the boundarlcs of thc school district in which

they teach: The court held that the rcstrlcuon violated the individual's

fundamental right to equal protection of the laws under the state and

federal ronstitutions: In balancing the denial of a fundamental constitu-
tional right against the state’s interest in maintaining the restriction, the
court found no reasonable justification for the requirement that a teacher
reside near his or hcr place of diity.1o

More rcccntly, howcvcr, the Sixth Clrcun Court of Appcals sus-
tained a residency requirement for publlc school icachers on the basis of
the rational relationship test. The coiirt found the residency requirement
reasonable for Cincinnati, because resident teachers would mere likely
be committed to an urban educational system, would become more in-
volved in activitics with district parents and community leaders; and
would be less likely to engage in strikes or to refuse to support tax
levies. !t



Certification Requirements for Hiring

Certification requirements may include evidence of specific job ex-
perience; satisfactory completion of educational requirements, mini-
mum score requircments on job-related examinations, and such other
i'&iiiii‘EiiiEiiii as are reasonably related to a valid state purpose. In deter-
mining whether candidates for certification meet state standards; courts
grant consldcrablc dlscrcuon to the administrative board chargcd wnh

substantial evidence.!?

_Eertification or licensure ensures that the holder has met state re-
qmremcnts and is therefore qualified for employment in tiie specializa-
tion for which certification is granted. Generally; courts will interpret

and enforce the standards established for certification with rigid con-

formity to litcral construction and will decline to intervene where cer-
tification is denied:

A Michigan Department of Education rule requiring “at least one
year of experience teaching handlcapped peoplc was held to require that

certification could be granted only where the teacher could document at

lcast one year « of tcachmg children in a self-contained, special education
classroom.”? Where stat€ regulation required that only certified nurse-
teachers could bc éii'iplbyed by thé school board, thc Rhode Island
certain limited nursing duties. The Wyoming Supreme Court held that
the state board of ediication is cmpowered by statute to administer cer-
tification of superintendents and acted within its scope of authority in de-
nying certification to a proposed candidate who did not possess suﬂicncnt

training or expericnce as a teacher in a recognized K-12 setting.'*
~ TheU. S Suprcmc Court uphcld a Ncw York statute forblddlng per-

Umtcd States citizen unless that | person has manifested an intention to

apply for citizenship.¢ The high court recognized a rational relationship

between the statute and a legitimate state purpose. In the words of the

opinion, the exclusion from certification was justified because:

thm thc pubhc schiool sysiem, tcachcrs p1ay a critical part ia developing

students’ attitude toward government and understanding of the role of

citizens in our socicty: : : : Further; a teacher serves as a role model for

his stadents; exerting a sixbtic but important influence over their percep-
tions and values. Thus, through both presentation of course materials and
the example he sets, a teackier hias an opportunity to influence the attitudes

of stidents toward government, the political process, and a citizen's social

responsnbdmcs This inflaence is critical to continued good health of 2

democracy: 17




Dismissal for Lack of Certification

Courts generally uphold dismissals for failire to acquire valid cer-
tification. The Washington Supreme Court held that it is the respon-
sibility of the teacher to maintain valid certification, cven where local
school board officials had insisted that statutory certification could be
waived.i® Although school authorities had knowingly employed the
teacher in an area for which she was not certified and assured her that

lack of certification was not a problem; the Washington court ruled that
the teacher was not entitled to cquitable relief when she was dlsmlsgcd
for lack of legal qualifications. Similarly, the New York Court of Ap-
peals sustained the dismissal of a teacher for “ incompeteiicy” becaiise he
failed to qualify for permanent certification during the statutorily re-

quired six-year period.

Where lack of certification is atmbutablc to the tcachcr the lack of

legal qualification is fatal to the validity of an employment _contract.?

However; where failure to maintain a valid teaching certificate is at-

tributable to bureaucratic delay and other extenuating factors beyond

the teacher’s control; it has been held that dismissal for lack of proper

legal qualification could not be maintained.?
Renewal of Certification

Requlrcmcnts for renewal of certification;, particularly when continu-

ing education is required for renewal, have generally been upheld by

courts as reasonable. A North Carolina State Board of Education regula-

tion, which provided that ccrtlﬁcatcs would éxplrc after five ycars and

that renewal would be permitted only upon compicuon of six units of

credit during the five-year period preceding renewal, was upheld by that

state’s highest court.? Althouigh contested as unreasonable; the regula-

tion was found to have a rcasonablc basis in thiat the teacher’s classroom

performance would be improved if the teacher broadened his or her
knowledge base through contmucd college coursework:

Certificate Revocation and Siiipeiiimii

‘Revocation or suspension of the teaching certificate terminates the

holder’s right to teach and is distinguishable from dismissal by a local

school board, since loss of the certificate forecloses all teaching oppor-
tunities within the state. Evidentiary standards and conformity to due

process are usually more rigorous where the loss of a teaching certificate

is mvolvcd
Immoral conduct rclatcd to thc commnssnon of, or conwcuon for,

crime constitutes the most common basis for good cause revocation or

suspension of certification. Typically, conviction of a crime is prima
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criminal | prosecution, Ccmﬁcatlon rcvocatlon was affirmed in a Florida

case involving an allegation of moral turpitude: A police officer in pur-

suit of vandals entered a teacher’s residence and obscrvcd scvcral mari-

Jjuana plants: State revocation of the tcachlng certificate was JUSllﬁEd on

the basis of substantial evidence of dlcgal possc:sslon.23 However, where

" a Florida teacher’s certificate was initially suspended based on a police

report that the teacher, clad only in trousers and socks, was found with a
female student in the backscat of his  car, the Florlda court ruled that the
evidence of i impropriety was not suﬂiclcnt to justify suspension,2+
Whiere courts otherwise have been presented with the qucstlon of
whcthcr or not spcclﬁc conduct of a tcachcr constltutcs moral unﬁtncss

gcncrally rcqulrcd that the conduct must adverscly aﬂEct the tcachcrs
classroom pcrformancc or rclatlons wnth studcnts or collcagues. For ex-

othcrwuc advcrscly alr cted pcrformancc asa tcachcr ] Incldcnts of ex-
tramarital heterosexual conduct. when balanced against years of hlghly

ratcd tcachlng and thc support of local board and. school personnel; were

The Contract of Employment

The contract of employment is a critically impéitéint document that

establishes the rights and responsibilities of contracting parties and pro-

vides essential guidelines for the administration of public schools. Con-

tracts negotiated between a school district board of education and an

employee are sub_]cct to provisions of state statutes and administrative

rcgulatlons as well as express or implied terms of the contract agree-
ment:

Asa gcneral rule, the express provnslons of an employment contract
are strictly enforced by courts. For example, the contract of employment
between a teacher and a local Georgia school board stipulated that the
employee could not resign without the local board's consent and added
that resignation without board consent would authorize the local board
to recommend a ycar’s suspension of certificate. The local board refused
to acccpt thc tcachcr’s rcS|gnat|on, sought to hold a hcarlng, thcn




the tcachers position was affirmed on appeal; and the aprellate court
directed the local board to confific its action to proration c! salary for the
period served prior to the resignation, recommendation of the one-year
suspension of certificatc; and placement of a letter of reprimand in the
teacher’s personnel file.?” A teacher who signed an agreement that he
would not claim tenure by default if granted an additional year of proba-
tion was held to his agreement by a New York court. The board had
been asked to reconsider denial of tenure and offered the teacher a con-
tract with the option of an additional year as an alternative to
nonrenewal: The offer of the board was found to have béen made in
good faith; and the agreement by the teacher was not considered co-
erced.?®

A contract may be considered breached when one party acts

unilaterally to change a material element of the original agreement.

Under a ncgotlatcd agrccmcnt a school district agreed to a _salary
schiedule for a school year beginning August 23 and continuing for 180

days. Following the ncgotiations; the school board unilaterally altered
the starting date of the school year. The change resulted in the loss of five
working days, which reduced teachers’ salaries under a salary computa-

tion formula déVlsed by the board: The appellate court concurred with

the trial court’s jﬂdgmcnt that the board’s unilateral act of changing the

starting date had cﬂ‘ecuvely denied ¢ compcnsatlon under the terms of the
negotiated agreement; and the board was liable for the salary losses plus

interest.®
An employee’s unforced resignation is norinally considered a breach
of the contract and prohibits that employee from claiming rights under

the contrzct. A Utah teacher/coach; displeased with his reassignment to
another school in thc district, rEslgncd He contended that this rcsngna-
tion was from thic schiool and not the district. Relying on the legal prop-

osition that cmploymcnt contracts can be altered only by mutual con-

sent, the court held that the cmploycc had !‘éSlgncd from employment in

the district and thereby waived all rights to termination procedures.*

Several breach-of-contract cases brought against school districts have

involved interpretation of oral agreements or implied contractual com-

mitments. As a general rule, oral agreements cannot be considered as a
contractual right to continued cmploymcnt in a school district. When

disputes arise; express contractual provisions are favored over implied

contracts.
In Alabama, an oral contract between a clerk typist and the school

board was held to create no property right for continued employment
when her position was eliminated due to budget reductions. Similarly,

a Mississippi cafeteria manager could not rely on an oral contract to

establish a property right to continued employment; the board could ter-

minate her employment at will.?2



* A school board policy providing additional compensation to voca-

tional education teachers who completed certification requirements was
relied on as creating a de facto policy for additional compensation to
already certified vocational education teachers in Arizona. The review-
ing court rejected this reasoning, holding that where the certified
teachers signed contracts, which called for specific salarics; the fact that

other teachers were paid more was immaterial. »
Relationship of Local Contracts to State Statutes

The subordinate status of a local contractual agreement, when in
conflict with the provisions of statc statute, has regularly been recog-

niized by courts. In a Pennsylvania case a teacher who had been tenured

in one school district sought to require a second district to continue her
as a substitute for an employce on leave of absence. The state’s in-
termediate appellate court refused to order reinstatement. Although 1
professional employec contract had been negotiated, the court inter-

preted school code provisions defining “substitute” to mean that a profes-
sional employce could be hired devoid of rights to hearing and dismissal

for causc and that a professional contract would not be controlling. 3
- When agents of a New York school district requested that licenses be

granted to teachers holding certificates of continuing eligibility for
teaching classes for emotionally handicapped children; the court refused

to grart the licenses on the grounds that state education statutes pro-
vided that no license could be validly issued absent a competitive ex-

aminatiﬁcgl;}”’ o . S . -
~ An employee who alleges that a school district is failing to comply

with state statiitory provisions governing employment contracts will nor-
mally have to carry the burden of proving noncompliance. California
teacher aides who were not renewed due to financially depressed condi-
tions in the district werc unsuccessful in establishing a right to continued
employment based on statc statutes governing notice and layoff of
classified cmployees; since the aides were not considered to cormie within
the protection of the statutes:% When prospective principals sought to
require a school board to appoint them to positions by rank order as
determined by scores on administrative examinations, the Illinois
Supreme Court ruled against them by interpreting statutory mandates
requiring appointment *for merit only” as permitting the local board to

excrcise its discretion in the appointment of principals.”
Board Policies and Regulatory Provisions
A board of education's power to make and enforce policies applicable

to employment agreements is discretionary, but must be exercised

within the statutory authority granted to it for purposes related to the

9




operation of schools. The board's power should be exercised in a
reasonable manner and its policies should be uniformly appllcd

throughout the district to avoid any allegation of arbltrary or capricious
action.

~ Nufmerous cases illustrate the apphcauon of administrative regula-
tions in situations involving the contractual rights of employees. In West

Virginia an employee handbook promulgated by the state board of

cducation provided that employees who met objective eligibility re-

quirements for a vacant professional position had a right to an interview

for the position. The court strictly construed the personnel regulations in

favor of an employeec who had applied for a position as an assistant statc

superintendent and ordered that the employee be given an interview

before any denial of his application. 3 Similarly, a probationary special

education teacher in New York City relied on regulations promulgated

by the chancellor and the local board creating a right to be evaluated

before discontinuation of her services; The court held that ad-

ministrative rules that affect substantial rlghts of cmpIchcs may not be

waived by the local board and ordered evaluation and a new determina-

tion regarding continuation of employment.
Numerous school board policies have been held to be reasonable

directives for controlling contracts of employment. Failiire to comply

with a board's request that the teacher submit medical verification of her

ablllty to resume teaching duties was held to be a reasonable basis for de-

nying salary.® A school board policy that required teachers who re-
ceived full pay while on mllltary reserve lcavc to turn over o thc b"déi‘d

However, an Iowa school board pohcy rcqulnng school cmployccs to
take vacation leave while participating in National Guard training was
struck down as violating a state statutc prohibiting discrimination
against employces becatse of membership in the National Guard.
Rules and regulations applicable to employment conditions in a
school district should be spelled out in an employment contract. For ex-
ample, if an employment contract between a local board and a teacher

refers to regiilatory provisions governing due process procedures for ter-

mination, then those provisions will | govern the responsibilities of the

partics involved in the cvent of a termination of employment:

' Noncontractual Dutics

Certain duties not specified in an employment contract may be re-

quired of teachers in addition to regular classroom instruction. Depend-

mg on the Junsdlctlon, duties such as supervmon of cxtracurrlcular

slgnmcnts may be assigned without reference to a specific contract

obligation. However; noncontractual dutics cannot be required where

o 10 SR
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' the activity is unrelated to a school program or educational objective.#

Under New York law a school board m may ask teachers to perform super-

visory duties not required under the contract; provided that additional

compensation is paid, dutics arc cquitably assigned, and duties are

related to respective subject matter fields in which the teachers have ex-

pertise.# Other courts have held general student supervisory duties to be

within the implied requirements of a teachmg contract.*

‘Teachers may not refuse to supervise extracurricular activities re-

quired as a condition of employment regardless of whether those duties

are specified under contract: Courts have construed the refusal to

assume extracurricular supervisory duties as an illegal strike or insubor-

dination Jusufylng nonrcncwal 4 The Illinois Court of Appeals has held

that teachers could be required by the school board to _supervise evening

and weekend student activitics, even when the rate of ¢ compensation for
such supcrvlsory services are bclow lhat for m school supervnslon L Thc

provision that madc acceptance by lhc teacher of a supplcmcntal con-

tract for SUPCI‘VISIOD of extracurricular activities a pl‘lOl‘ condition to

offering a teaching contract,® -
_An Alabarma appeals court upheld a school board's decision dismiss-
ing a tenured guidance counselor for insubordination. After a review of

evidence, it was cstablished that the counselor refused to meet his as-

signed duty as a supervnsor of children prior to the begmnlng of the

school day. The supervision assignment was rotated aii-:ong staff, but the
counselor felt that guidance counselors should be exempt from this
responsibility. A formal reprimand was issued; the counselor responded
by filing a grievance. Although the grievance was sustained on a pro-
cedural error; the court considered the teacher's conduct in ijgachmg its

decision and concluded there was sufficient evidence of a willful refusal
to obey a reasonable order of a superior official to justify dismissal. s

Tenire

Tenure or conunﬂlng contract prowsnons in state statute laws

guarantec a property entitlement to professional staf. The nature and
extent of the property right will depend on the interpretation of statute
law in a specific Jurlsdlcuon but it is generally accepted that the intent of
tenure statutes is to compel procedural due process in dismissal or other
adverse cmploymcnt actions and thus to protect competent professional
stafl from unjust or arbitrary employment decisions.

Tenure has tradmonally been considered the most substantial prop-
crty rlght in employment that state statute or board policy could convcy

to the school employee. However, the security provided by tenured

10 ]
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status is not absolute, as decisions relative to dismissal for cause and
reduction in force make exceedingly clear,® Perhaps the single most
significant benefit conveyed by tenure is the requirement that the school
board carry the initial burden to provide sufficient cviderice to warrant
an adverse emmiployticiit decision.

Probationary Period

Most tenure statutes specify a pcélod during which the employee

holds probationary status. The provisions typically establish * tcs by

which time probationary teachers are to be notified of any decision . ** to
renew their contracts and mandate cvaluation of the probationary
employee:

The requirement of a probationary period is strictly enforced by state
courts, which generally insist that the employee micet the requirement of
consecutive years of full-time service. For example, although a Kansas
tcachcr had bcgun cmploymcnt thc prcvnous year, she was s not rehlrcd

thc tenure “time clock” had to be reset; as consecutive service could not
include the year of probationary employment prior to the gap.5?

_ Tenure rights in most instances apply only to employment in the
district where those rights were acquired. After having attained tenure
status in one district; 2 Kentucky teacher resigned his position. He later
accepted employment in another district where he taught three years
before being notified that his contract would not be renewed. The

teacher sued; charging that the board violated his tenure rights. The

state supreme court disagreed, rullng that to gain tenure status; a

teacher must be reemployed after serving four years in the districts?
Tenure Eligibility for Other School Employces

The applicability of teacher tcnure laws to other professional
employces has been the subject of review in 2 number of appellate deci-
§i6i‘i§ THE ‘Missouri Court of Appeals i'iled iliéi zi kh&i] iii‘ii'ii:iiiil Wa?»

under the state’s teacher tenure provisions.’* Under Alabama's law.,

school counselor could not invoke the due process protections of the
teacher tenure law in contesting his transfer from that position.’s In II-
linois an appellate court ruled that some physical education instructors
were improperly suspended because they were protected by tenure and
could be reassigned to tcaching positions but not to coaching duties;

since coaching responsibilitics were not protected by the tenure statute.>
The Fourth Circuit Court of Appeals has held that a principal re-

u

12



.ment to his position as principal, since his continuing contract was silent

' on the question of reassignment and state statute authorized school

boards to reassign administrators without a showing of good cause. s’

Minnesota statute law on teacher tenure includes all regularly

employed principals, supervisors, and teachers. When declining enroll-

; * ment required a school district to demote some principals, it followed a

policy of demotion in inverse order of length of employment as a prin-
cipal. The Minnesota Supreme Court found this action contrary to the
statute and required that demotion and transfer be governed by seniori-
ty as an employee in the district.%

In Kentucky a court held that a school supcnntcndcnt is not_pro-

tected by the teacher tenure law. In this case, a teacher was appointed
superintendent to serve the three remaining years of a former super-
intendent’s contract. At the conclusion of the coiitract term; he was not
reappointed as superintendent but instead was assigned a teaching posi-
tion. The contention that he had served for some three years and had
thereby achieved tenured status as superintendent was rejected.

The Eiiiﬁléiiiiéiii status of a substitute teacher does not necessarily

* create an entitlement to continued cmploymcnr‘w nor can a teacher nor-

mally receive credit for substitute service in establishing a claim for

tenured status.5i However, the employee's status as a substitute must be

clcar and there must be no cvndcnce of an intcat to mislead the employee

Considerations rclatlvc to length of service and actual educational

functions appear to be primary factors in determining eligibility for

tenure. Thus certified remedial and supplemental teachers who were

regularly employed on an hourly basis by a board of education in a state-
funded and legislatively mandated special education program were held

to be teaching staff members within the meaning of New Jersey's tenure
law and entitled to acquire tenure.s

An issue frcqucntly addressed in court decisions involving tenure is

the provision in some states for a so-called tenure by default or ac-

quiescence. New York courts have been particularly lenient with proba-

tionary teachers seeking to establish this claim to continuing contract. In

two New York cases, school employees successfully claimed they had ac-
quired tenure by default. After serving as a fourth-grade reading teacher
on probationary status for three years, an employee received notice that
the board was not granting hier tenure. However, she continued to teach

asa part-tlmc rcmcdlal rcadmg tcachcr for two years and thcn thrcc ad-

R

|gned to thc posmon of a teachcr had no lcgmmatc claim of cntldc-w
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would not be granted and her contract would not be renew 'd In her ap- -

peai the teacher comcnded that she had acquired tenure by ac-

' quiescence at some point durmg this clght years 6[ emyj loymcm

Hoidmg for the teacher, the appellate court remanded the case for deter-

- mination of her tenure area.®

The facts of the other case were somewhat similar. In this instance a
tenured assistant principal had accepted reassignment to the position of

acting principal only after assurances from an assistant superintendent

that this assignment was “to be considered an assignment continuous
with your present one.” Four years later he becamne a licenised principal

and wnh thc cnactmcnt of a new tcnurc law bcgan scrvmg a new proba-

quncsccncc 6

_ Massachusetts had mtcrprctcd lls tenure statute to grant a proba-
tionary teacher tenure by default where notice provisions informing of
termination or nonrenewal were not met. A notice of termination, sent
by the superintendent rather than the school committee, was held in-
valid and reinstatcment with tenurc was accorded to a teacher. The in-
validity of the notice was predicated on the statutory requirement that
only the school commitiece was empowered to deny tenure to the

‘teacher.66

_ While decisions § granung tenure by dcfault are numerous; two court
decisions seem to restrict the application of this extraordinary remedy.
Both cases relate to the school employec’s status as less than a full-time -
employee. In Illinois the court held that a teacher who had completed the
required probationary period of two consecutive years was not cligible

for tenure because the board; for reasons of declining enrollment; hired
the teacher on a part-time basis for the third year.s’ In Arizona an ap-
pellate court affirmed the decision of a school district that refused to

grant tenure to a certified employee who was neither a full-time teacher,

a school principal devoting 50% of her time to classroom teaching, nor a

supervisor of children’s activities:6

Waiver of Tenure Rights

ththcr an cmploycc may be dccmcd to have waived tenure rlghls is

dcpcndcnt on thc courts consirucuon of statc statuics and cmploymcnl

teacher does not retain tenure when changmg Jobs as the rcsull of a
transfcr to another district. The plamuﬁ' in thls casc was a special educa-
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icr who resigns and then is reemployed by the district retains tenure

‘status,” While Tennessee school employees do not waive tenure; the

district is under no obligation to rehire them. S
Under the terms of a Michigan collective bargaining agreement; if a
teacher takes a leave of absenice but fails to notify the school district of an

intent to return; it would be considered a voluntary resignation. Provi-

sions of the state law specified that a tenured teacher could not be denied

continuing contract solely by taking a leave of absence, nor could a
tenured teacher be terminated without mutual consent. The school
district sought to terminate a tenured teacher on leave of absence when

the teacher failed to notify the board of her intention to return within a
contractually established deadline. The appellate court took note of the
fact that the district failed to advise her of the contractual requirement to
notify the board of an intent to return and concluded that the teacher’s
effort to immediately notify the board of that intention once she received
notice that the deadline had passed was evidence that the teacher did not
consent to termination and had not in fact resigned her tenure position.™

A teacher who had achieved tenured status was suspended due to 2

‘reduction in staff because of declining enrollment. In accepting part-

timme employment, the teacher was required to sign a provision that effec-
tively denied any future einployment rights beyond the one-year term of

the employment contract: After nonrenewal at the end of the stipulated
contract period, the teacher contested the provision as invalid when ap-

plied to a tenured teacher: The Iowa Supreme Court agreed, inter-
preting those provisions of the school code dealing with granting tenure
and due process rights as being incorporated in the teacher’s contract
and thus nullifying the “one-year-only” clause. The clause was held not

to constitute a waiver of tenure, nor would it be considered as a basis for
good cause in nonrenewal of a tenured teacher’s contract.”?

A tenured teacher who suffered severe headaches was advised to take
a medical leave and apply for disability retirement. Both were granted,
but the teacher presented herself for work after successful neurological

surgery and insisted on reclaiming her tenured status. The North

Carolina appellate court held the teacher’s employment as a career

teacher terminated by operation of law when she elected and received
the disability retirement benefits.”
Other Adverse Employment Decisions

It is well established that courts may review adverse employment

decisions of school boards or administrative agencies to ensure com-
pliance with statute law, contractual obligation, or evidentiary stan-
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capriciously or iaiie'ci o iiiéké findings of iact in siipport of its 'cia;isiaﬁ

other advcrs; cmploymcntfdci:lslgnswrevxfcwablc,by courts Jnc’lfudc
3ii§i>7:ii§i6ﬁ demotion; transfer; reclassification; reprimand, and failure

The statutes of most states arc silent on the authority of school boards

to use dlsciplmary suspenswn chcrthclcss, there have been some cases

challenging whether suspension may be imposed as a penalty for

misconduct. In one case a teacher’s refusal to submit to0 a rcqmréd

psychological examination to determine mental competency was a prop-

er basis for a decision to suspend without pay under New York law.?

Howcvcr. a Callfomla court has ruled that continued suspcnsnon for

refusal to submit to repeated or additional testing; absent a finding of

mental incompetency, is unjustified.’s

1In a case from Illinois, an assistant football coach sought to mvahdatc
a three-day suspension without pay imposed by the school board as a
penalty for cursing a student during a football game. The Illinois

Supreme Court interpreted the school code, which outlines the pro-

cediire to be apphcd when a board dismisses or removes a teacher, as im-
plying authority to tcmporanly suspend a teacher, provided a hearing
on any proposed suspension is granted.”’

~ In a New York case, the state supreme court uphcld a school board’s
imposition of a five-year disciplinary suspension. In overturning a judg-
ment of the appellate court that had reduced the terms of the teacher’s

suspension to three years, the court noted:

The courts should show particular deference in matters of internal

discipline > determinations made by boards of education which possess a

peculiar sensitivity to and comprehension of the complexitics and nuances

of personnel administration and have responsibility for appropriate ac-

commodation for administration;, teachers, pupils, parents and the com-

munity.’8

Sii’spT:iiin’dii may bi: iiiip’o’ﬁ:’d asa pi'i:liiiiii‘iéii'y step. iﬁ the dismissal
procccdmgs Thc state supreme court {ogndﬁ that a boarrd 9{ cducqtnon
had not violated a teacher’s procedural rights by suspending him without
providing time to correct deficiencies.” The superintendent had in-
formed the teacher by letter of the reasons for the suspcnslon and the
board had accorded him a fair and impartial hearing prior to dlsmlssa!

An issuc in many pre-dismissal suspension cases is the employee’s
right to pay during the period of suspension. An Arizona appellate court
ruled that a board of education had no authority to suspend without pay
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. even though the subseguent dismissal was proper.® Similarly; in two
~_ decisions, New York appellate courts held that a tenured teacher may

not be suspended without pay pending final disposition of charges

Transfer and Demotion

Authority to transfer or demote is normally an implied statutory

power of a school board, but challenges to this authority have increased.

Frequently; courts are asked to determine whe.ther these forms of school
board employment decisions are violative of contractual obligations, ar-
bitrary ard capricious; or otherwise relzicd to the derial of a specific
constitutional or statutory employmenr: rlght

The question of whether a trarsfer constitutes a dermiotion that trig-

gers statutory due process prozcdural protections is often a matter of fact

to be determined at trisl, Factors to be considered may involve more

than a simple detzimination that the employec’s salary remains un-

changed. For example, an administrator who had been employed as

director of vocational education received notice that, under a

reorganization plan, his position as a school administrator was

climinated. He was given a new job description. It was held that this

change in the job description, which reduced fringe benefits and made

thc formcr admlmstramr snbordmatc to thc pnnclpal when prcvmusly

position. The school board failed to show justification for the demotion;

thus supporting the court's conclusion that demotion was arbitrary:#

Often, the predominant issuc in a transfer case involves the extent of

- procedural due process required. In Georgia, three statutory considera-

tions govern whether a transfer may be considered a denial of duc pro-

cess employment rights: responsibility, prestige, and salary In a case in-

volving a school principal's reassignment to director of an alternative

school program, the lower court concluded that the principal’s transfer

reduced his prestige and responsibility, even though he received an in-

crease in pay. The court held that such a transfer required a due process

heanng The Georgia Suprcmc Court reversed this decision; inter-
preting the statute to require all three features — less responsibility, less
prestige; and less salary — not just one or two of them.®

The primary issuc in a number of cases is whether or not the transfer

_was a demotion. The Pennsylvania Commonwealth Court ruled that an
‘clementary principal had been demoted when hic was reassigned to “aux-
lllarj duties” in another clementary school even though hls salary re-

charge and was no longcr in a slngular posmon ® Similarly, a tenured

Massachusetts principal was held to have besn demoted when the school

17




committce assigned him full-time classroom tcachmg duties at a lower

salary.8s

Pnncxpals in Florida and Tcnncsscc were unablc to cstablish that

their transfers were demotions. A Florida principal whose status was

changed to “program coordinator” was unsuccessful in his claim that his
new position was not similar and his  salary was not the same; conditions
necessary to grant a hearing according to statute.% In another case the
principal’s title and base salary remained unchanged; but since he now
hsaded a smaller sckool with fewer teachers; his total compensation

relative to fringe bencfits was less. The court rejected his argument that
the transfer required additional due process protections.d’

If a transfer or demotion is a substantial penalty imposed for im-
proper conduct, full due process rights should be accorded the employce:
The Fourth Circuit Court of Appeals affirmed a North Carolina federal

district court’s decision upholding demotion of a “career” teacher to the

position of “tutor.” The demotion was a disciplinary penalty imposed

because of an mcndcnt in the teacher’s classroom in which she read to the
class a confiscated student note containing three “vulgar colloquialisms.”

The court found no merit to the employee’s claim that her First and 14th
Amendment rights were violated. State statutes provided adequate

notice of proscribed conduct; the hearings accorded met due process re-
quirements; and the evidence refuted allcgatlons of racial discrimina-
tion.88

All adverse employment cascs require a prima facie proof that the

employment decision is sufficiently adverse to justify a legal remedy. A

claim that a change in teachmg schedule was substantially motivated by

a desire to retaliatc against the teacher’s exercise of free speech was riot

cnough to establish a claxm for vnolatmn of First Amcndmcnt nghts

While a teacher’s activity as a representative of hier teaching association

was considered to be protected under the First Amendmient, a change in
her teaching schedule was not considered a sufficient legal injury 3ust|fy-
ing relief, The federal district court reasoned that if a sanction is to be

pleaded, it must be shown that the consequence of the sanction would

have a chilling effect on the exercise of constitiitionially protected rights.

In the absence of a sufficiently adverse personnel action, siich as rediic-

gignln rank or loss of pay, a teacher’s claim woiild niot be  subject to court
action, even though the administrative decision could be substantially
motivated by a desire to curb the exercise of substantive constitutional

rights;®

An employment decision may Lz sufﬁcncntly advcrse to rcqulre tha! a
school board provide a defensible basis for its decision, even when the-
decision involves a failiire to promote. An Iowa statutory prelerence for
school district employees did not justify the promotion of a school

employze to a position as audiologist, where the evidence demonstrated
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t ¢ possessed the requisite technical skills but lacked the ability to

cooperate and coordinate his activitics with others; was often abusive

+ .and.insulting in professional relations, and coentributed to discord and
"dissidenice among staff.%
. Inanunusual administrative law case from New York, a teacher who
* was officially reprimanded by the school board fsr misconduct sought to
. -overturn the board's decision as an excessive penalty. The appellate
" court took note that the reprimand was rclatcd to conviction for the
- felonious offenise of drug possession and concluded that the reprimand
was not excessive. Rather it was so lenient as to be arbitrary and
capricious and an abuse of the board's discretion. The court ordered the
board to reconsider its decision, presumably to enforce a more stringent
penalty .9t

i
Summary

Educators must be alert to the statutory mandates, regulatory provi-
sions, and contractual thgatlons that are unique to their particular
state or local school district. Local school boards must take care to exer-
cise power within the scope of delegated constitutional or statutory
authority for valid state purposes. Whether that purpose relates to the
efficient management of ghe public schools, the education of pupils, the
maintenance of appropriate discipline, or any other recognized state
purpose, the principle of reasonableness should guide the deliberations
of the school board or its agents.

Every aspect of the employment rclatlonshlp, whether related to the
evaluation of professional qualifications, the administration of contrac-
tual agrecments, the awarding of tenure, or the determination of ap-
propriate discipline; should cmphasize the rational relationship between
the legally defined mission of the public school and the rule or policy to
be implemented. Judges will insist that public school officials be guided
by principles of fairness; reasonableness; and good faith in dealings with
public school employees.

Courts remain reluctant to intervene in the employment pohcncs of
school boards unless the employce can make an initial showing that the

cmploimcnt practice goes bcyond the authorlty delegated to thc board,

statutory rights of the public school employce. If the employee is suc-

cessful in carrying this initial burden of proof; then the school board

must show that the policy or practice in question is within the scope of its

authority and is fairly and reasonably applied. Consequently, it is im-

portant for the school board to have a clearly articulated basis for

employment policies and to establish fundamental guidelines; through

consultation and deliberation, to ensure fair and reasonable implemen-
tation of that policy.
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