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IMPACT OF CRIME ON THE ELDERLY

TUESDAY; JUNE 28, 1983
______U.S, SENATE,
. SUBCOMMITTEE ON AGING,
ComMITTEE ON LaBor AND HUMAN RESOURCES;
_ Washington, D.C. _

__The subcommittee met; pursuant to notice; in room SD-430,
Dirksen Senate Office Building, commencing at 10:66 a.m., Senator
Charles E. Grassley (chairman of the subcommittee) presiding.

Present: Senators Grassley and Hawkins.

OPENING STATEMENT OF SENATOR GRASSLEY

__ Senator Grasstey. I will call the meeting and this hearing of the
Subcommittee on Aging to order. I have a short statement before
we call the witnesses. I want to thank everybody for participating.

_As we all know; crime can strike anyone but most frequently it
affects the poor, the young, the very old, and residents of the inner
cities—precisely those persons who are least able to protect them-
selves. We are ever mindful of the serious toll that crime is exact-
%ijg in our communities and we cannot turn away from that prob-
em. .- - - R Lo .

The idea that a society should aid those who are victimized by

crime is not new. Dated 2038 B.C,, the Babylonian Code of Hammu-

rabi, provided that when a person was robbed or murdered; he or
she or the heirs, were entitled to compensation for their losses: But
today’s system has lost touch with this commonsense notion
through its legalistic insistence on separating civil and criminal
remedies. We punish criminals—sometimes—but we leave the
victim to his own devices in seeking tort compensation.

_ We squire a suspect through the process: Provide a free lawyer,
food and housing, physical and psychiatric treatment, job training,
support for the family, counsel on appeal. But the victim often gets
no help—and even worse; is victimized again by an insensitive judi-
cial system which demands his or her full-time participation for
the minor comfort of a conviction. o
~ On April 15, 1982; President Reagan assembled a task force to
find out- why_our system treats victims so dismally. The final
report of the President’s Task Force on Victims of Crime was re-
leased last December. By combining discussions with law-abiding
citizens whose lives have been shattered by lawlessness; the task .
force has produced an outstanding resource on this subject.

__The report outlines an agenda for governmental and organiza-
tional action to alleviate the suffering of those afflicted by crime.
®
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For example, the report illustrates the physical consequences
unique to older victims. One elderly victim testified and I quote:

I am a senior citizen but I never considered myself old. I was active. I was inde-
pendent. Now I live in a nursing home and sit in a wheelchair. The day I was
mugged was the day I began to die. 7 o )

__If the victim is lucky, the perpetrator of the crime may receive a
sentence. But as this example aptly illustrates, the victim may be
sentenced to a lifelong ordeat of pain. . .. =~
__Gradually our perception of the criminal justice system has been
changing. In the last Congress, for example, we finally recognized
that all too often the victim of a serious crime.is forced to suffer

physical, psychological; or financial hardship; first as a result of

the criminal act and then as a result of contact with a criminal jus-
tice system that calls it a day after the case is dismissed or the
criminal is put away. o L . .

The Victim and Witness Protection Act of 1982 provides a ray of

optimism in the Federal criminal system. Restitution is required
for the first time. There may ,b"g ‘revocation of bail in certain cir-

cumstances—another first. Victim impact statements are required.

This means that prior to sentencing the judge will know the finan-
cial, medical, social, and psychological effects of the victim prior to
sentencing. While these steps are marked improvements; it goes

without saying that we have much yet to accomplish.
__Today’s hearing will hopefully build on the outstanding founda-

tion laid by the President’s task force, assessing where we are in

edly move. We have an outstanding array of witnesses and I look

forward to hearing from them.

terms of victim assistance and in which directions we should advis-

. We will proceed according to the order printed, with the excep-
tion_of Senator Heinz, who right now [and I just came from that
meeting because I am also 4 member of the Select Committes on
Aging] is holding a_hearing on the efficacy of drugs and the over-
use of drugs by senior citizens. He will likely have to come in late

to testify before my subcommittee, and I told him that we would

interrupt whoever was testifying so that he would not be away
from his own committee for too long of a period of time. ]

~ With that in mind, I will skip Senator Heinz momentarily and go
to Jay Stephens, who is originally from my State of Iowa and came
to Washington to take his present position. Lois Haight Herrington
will testify as well. I am acquainted with Mr. Stephens because his
father was in the State legislature when I was in the State legisla-
ture_and had an opportunity to know the family for a long time.

Jay Stephens is Deputy Associate Attorney General of the U.S. De-
partment of Justice, a native of my own State; as I said. Following
his assignment as_Assistant Special Prosecutor in the Watergate
investigation and 5 years prosecuting cases as assistant U.S; attor-
ney for the District of Columbia, he has been responsible for a wide

range of criminal policy issues in the Justice Department.
_ Lois Haight Herrington comes to us after chairing the Presi-
dent’s Task Force on Victims of Crime and I want to congratulate

her for her important contribution to this effort and of course
thank both of you for participating. i

So would you both come forward at this time, please.
We will now receive a statement from Senator Heinz.

,,,,,,
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STATEMENT BY SENATOR JO L
BEFORE THE SENATE SUB-COMMITTEE ON AGING
CRIME--AND.THE ELDERLY

JuNE 28, 1983

TESTIFY ON BEHALF OF MY LEGISLATION AND ON BEHALF OF CRIME
VICTIMS ACROSS THE NATION. IT IS ALWAYS A PLEASURE FOR ME TO BE
IN THE DISTINGUISHED Eﬁﬁﬁﬂﬁ? oF Lots HERRINGTON, WHO WAS tﬁﬂiﬁﬁﬂﬂ
OF THE PRESIDENT'S TAsk FORCE ON VIcTiMs OF CRIME, AND TO APPEAR
wi1TH THE NATIGNAL ORGANIZATION OF VICTIMS ASSISTANCE, WHICH HAS

WORKED §0 EFFECTIVELY IN THE PROMOTION OF VICTIMS RIGHTS-

As CHAIRMAN OF THE SENATE SPECIAL COMMITTEE ON AGING, | HAVE

LONG BEEN AWARE THAT THE FEAR OF CRIME AND THE IMPACT OF AN
ASSAGLT ﬁayg AN ESPECIALLY TRAUMATIC IMPACT UPON OLDER AMERICANS:

WHAT i§ NOT SO WIDELY RECOGNIZED IS THE NEGATIVE IMPACT OF A

vicTif’'s EXPERIENCE AFIER A CRIME HAS OCCURED.

-

THE PRESIDENT'S TAsk FORCE oN VicTiMs of CRIME, IN ITS REPORT
To THE CONGRESS EARLIER THIS YEAR, CONCLUDED THAT THE TREATMENT
OF VICTIMS BY OUR CRIMINAL JUSTICE SYSTEM HAS BEEN CARELESS AND

w

SHAMEFUL. - IN MANY CASES; THE CRIMINAL HAS RECEIVED MORE

CONSIDERATION AND FAIRER TREATMENT THAN THE  INNOCENT INDIVIDUAL
. '

HE HAS VICTIMiZED: [N THE WORDS OF THE TASK FORCE; “INNOCENT

VIiCTiM§ OF CRIME HAVE BEEN OVERLOOKED, THEIR PLEAS FOR JUSTICE

HAVE GONE UNHEEDED; AND THEIR WOUNDS —-=- PERSONAL, EMOTIONAL, AND
FINANCIAL -- HAVE GONE UNATTENDED.” LAST YEAR, SENATOR LAXALT

AHD | HOPED TO BALANCE THIS INJUSTICE WHEN WE INTRODUCED THE
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VicTif AND WiTNESS PROTECTioN ACT OF 1982. THAT BILL waAS SIGNED
INTO PUBLIC LAW BY THE PRESIDENT LAST OCTOBER. IT 15 THE FIRST
MAJOR FEDERAL LEGISLATION WHICH RECOGNIZES THE RIGHTS AND NEEDS
OF VICTIMS. THE SWIFT PASSAGE OF THIS LEGISLATION HAS GIVEN HOPE
TO VICTIMS ACROSS THE COUNTRY: MANY VICTIMS ADVOCACY GROUPS ARE
NOW WORKING FOR PASSAGE OF PARALLEL LEGISLATION AT THE STATE
LEVEL:

BE DEVASTATING TO AN OLDER PERSON ON A FIXED INCOME: SOME SAY
THAT RESTITUTION SHOULD BE REQUIRED - SIMPLY MAKE THE CRIMINAL

PAY FOR THE CONSEQUENCES OF HIS CRIME: BUT SADLY, RELATIVELY FEW

CRIMINALS ARE CAUGHT AND CONVICTED, AND FEWER STILL CAN BE MADE
TO PAY RESTITUTION. TO ADDRESS THIS PROBLEM, 356 STATES PLUS THE
DiSTRicT oF CoLUMBIA HAVE ESTABLISHED VICTIMS COMPENSATION

PROGRAMS. UNFORTUNATELY, VIRTUALLY OF THESE STATE CRIME VICTIMS
COMPENSATION PROGRAMS ARE EXPERIENCING FINANCIAL DIFFICULTIES:
MANY STATES ARE BEING FORCED TO LIMIT THE AMOUNT OF THEIR

COMPENSATION AWARDS: OTHERS DO NOT ADVISE VicTiM§ OF THEIR
EX1STENCE FOR FEAR OF DEPLETING AVAILABLE RESOURCES OR OVERTAXING
NUMERICALLY INADEGUATE STAFF. [N ADDITION; BECAUSE OF THE
FUNDING PROBLEMS IN MANY STATES; VICTIMS MAY HAVE TO WAIT MONTHS
BEFORE THE COMPENSATION CLAIM CAN BE PROCESSED:

MR. EHAIRMAN, EARLY THIS YEAR I, WITH YOUR CO-SPONSORSHIP

INTRODUCED S: 708 - THE CRIME VicTiM ASSiSTANCE AcT oF 1983 -
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WHICH WOULD ESTABLISH A FEDERAL CRIME VICTIMS ASSISTANCE FUND TO
HELP STATES COMPENSATE VICTiM$ OF CRIME: IT WOULD PROVIDE
TECHNICAL SUPPORT FOR THOSE REMAINING STATES WHICH DECIDE TO

ESTABLISH VICTIMS COMPENSATIO

PROGRAMS. I[N ADDITION, THE

LEGISCATION WOULD PROVIDE MUCH-NEEDED FINANCIAL SUPPORT FOR STATE
AND FEDERAL VICTIM’S AND WITNESS ASSISTANCE PROGRAMS. THIS
SUPPORT 1S ESSENTIAL IF WE ARE TO FULLY IMPLEMENT THE PROVISONS

OF THE VicTil AND WiTNESS PROTECTION ACT PASSED LAST YEAR.

REVENUE FOR THESE PURPOSES WilLL BE GENERATED FROM SOURCES
RELATED TO THE COMMISSION OF THE CRIME - SUCH AS INCREASED FINES,
CRIMINAL FORFEITURES;, IMPROVED COLLECTION PROCEDURES, AND A
SPECIFIC ONE-TIME COMPENSATION FEE TO BE LEVIED AT THE TIME OF

SENTENCING ON ALL FEDERAL CRIMES. IT WILL NOT REQUIRE A SINGLE

CRIME. THEY RARELY INVEST IN INSURANCE WAICH 1§ OFTEN A FALL-
BACK FOR YOUNGER; WORKING INDIVIDUALS. THUS, THEY ARE INNGCENTLY
VICTIMIZED, AND THAN LEFT TO PAY FOR MEDICAL EXPENSES, THERAPY,
OR POSSIBLY FUNERAL EXPENSES ON THEIR OWN.  COMPENSATION

MEDICAL, COUNSELING, AND THERAPY EXPENSES ASSOCIATED WITH THE
CRIME. MoST OF THESE PROGRAMS ALSO REIMBURSE FOR LOST WAGES;
LoSS OF SUPPORT TO DEPENDENTS AND FUNERAL EXPENSES: 1 BELIEVE
THAT IT IS TIME FOR THE FEDERAL GOVERNMENT TO ENSURE THE ;

AVAILABILITY OF ADEQUATE FUNDS TO SUPPORT THESE PROGRAMS S0 THAT
FINANCIAL REIMBURSEMENT TO INNOCENT VICTIMS CAN BE MADE-

WiTHOUT THE COOPERATION OF VICYIMS; THE CRIMINAL JUSTICE
SYSTEM WOULD COLLAPSE: LAST YEAR WE BEGAN TO RECOGNIZE THEIR
NEEDS. | BELIEVE THIS YEAR 1T 1S TIME WE COMPLETE OUR

RESPONSIBILITY BY ENACTING COMPREHENSIVE VICTIMS COMPENSATION

LEGISLATION. THANK You.

o
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_Senator GRASSLEY. Jay; I am going to ask you to go first; please:
Then I will also want to hear from you, Mrs. Herrington; before we
ask questions, but I do have some questions for both of you. So go
ahead; Jay.

GENERAL, DEPARTMENT OF JUSTICE, ACCOMPANIED BY LOIS
HAIGHT HERRINGTON, ASSISTANT ATTORNEY GENERAL
- Mr. StrepHENs. Thank you, Mr. Chairman. It is indeed a pleasiire
to be here today to discuss with you the Department of Justice’s
implementation of the Victim Witness Protection Act of 1982 that
was passed by the Congress in this past session and signed by the
President in October. e
_ As the chairman so aptly noted; this legislation is a milestone in
the continuing effort to insure that victims and witnesses of crimi-
nal offenses are given the level of attention and consideration
which they deserve: For too long our legal system has ignored the

devastating psychological; emotional; physical; and_ financial
impact which crime can have upon a victim and it has focused in-
stead all iis attention upon insuring that every concern of the ac-
cused is accommodated: . -
__Similarly, witnesses to offenses too often have been treated with
disregard and indifference, even though they frequently make

great personal sacrifices to do an important civic duty.

_.The impact of crime is especially traumatic with respect to our
elderly citizens. I know that is of particular concern to the chair-
man of this subcommittee: I would like to take a moment to focus
on some of those special concerns of the elderly: Although the
actual incidence of crime may be less with respect to our elderly

citizens, the overall impact which crime has on this group is trau-

matic. The sense of vulnerability among many of our elderly exac-
erbates their fear of crime which in turn results in a significant
alteration of their life style. When a purse is snatched or a home
burglarized, the elderly person frequently experiences great fear
even though no violence may have resulted. Indeed; the pervasive
fear of crime suffered by the elderly has been identified in one na-

tionwide survey to be a more serious personal problem than poor
health, loneliness; lack of financial resources and other such prob-
lems frequently associated with the aging process. o
.. This fear of crime of the elderly is an indirect form of victimiza-
tion since it can lead to serious restriction on the elderly’s daily ac-
tivities and can significantly impoverish their lifestyle. o
Furthermore, the elderly are more susceptible to crime that in-
volves economic loss; and economic loss may be particularly dis-
turbing to the person who is on 2 fixed income as many of our el-

derly people are: The inescapable conclusion of victimiration stud:

ies is that indeed the trauma and economic impact of crime weigh
much more heavily upon our elderly citizens.

The Victim and Witness Protection Act passed by Congress last
session is; of course; designed to benefit all of our citizens who may
suffer the tragedy of being a crime victim or who step forward to
do their civic duty when they are a witness to a criminal offense.

19
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_ The act ;ntains a number of provisions, each of which is de-
5151!?2, t0 provide a particular type of assistance to victims and wit-
nesses. - - .

~ 1 would }jye this morning to address the most significant aspects
of that legiglation and to advise the subcommittee of the status of
the impPlemgntation of that act by the Department of Justice.
In particyjar, I would like first to discuss our effort to implement

those PICVigjons of the act which deal with the victim impact state-
ment; the gpstruction of justice statute, and restitution provisions,
and then tg review the status of the guideline mandated by section
6 of the Witess Victim Protection Act. o o
__As the chyirman pointed out in his opening statement, one of the
most SI€Mficant aspects of the new Victim and Witness Protection
Act i8 Section 3 which requires the inclusion of a victim impact
statement a5 part of the presentence report filed pursuant to rule
32(c)(2) Of the Federal Rules of Eriminal Procedure. , L
Prior to the enactment of this act; the general practice of the
probation officer and the courts was to rely on a presentence inves-
tigation thay generally focused upon the defendant’s family, social,
econo™IC; and criminal background. While most presentence re-

ports iNCluded a small section on the official version of the offense;
they did noy, specifically address the questions of the physical, the
econ0MIC; the psychological trauma suffered by the victim or the
victimS Of the offense. Consequently, a sentencing court, particular-
ly in 8 €aSe that was disposed of by a plea where the victim did not
have 20 Obportunity to come before the court, did not always have
a_comPpIete yicture or an accurate picture of the impact which the
offense Nad ypon the victim. O
~ Now; the Victim and Witness Protection Act requires that pre-
sentelC® inyestigations include an appropriate section describing
the imPact of that offense upon the victim. The act mandates that

this be Proyided as part of the presentence report of rule 32(cX2);
conseqUeNtly. the primary burden of this falls upon the probation
office; SiNCe"they are the office that prepares this report and since,
as the 1eBisjation points out, the Congress wanted a neutral party
to present this evidence to the court. o

'Nonethelggss, the prosecutor has an important obligation; we be-
lieve, 1O asgist the probation office in obtaining a complete and ac-
curat® INformation picture regarding the impact of the crime on
the victim; gince frequently the prosecutor or the investigator han-
dling the cace may have more ready access to this evidence at an
early S'@8e of the investigation. Moreover, we believe the prosecu-

tor has & regponsibility to advise the victim about communicating
with t0€ Probation office, in order to insure that the probation offi-
cer talkS With the victim and obtains the necessary information to
complet® the victim impact statement.
And; 1N tpe last analysis, where courts permit, the prosecutor

should b€ a ¢igorous advocate for the victim at the time of sentenc-
ing t0 1NSUre that the court is fully cognizant of the extent of the

injuries Sufgered by the victim. We have preliminarily advised our
proseCutors ,f theijr obligations with respect to the victim impact
statemeDts ;nd T fully expect the formal guidelines which will be

issued bY the Department of Justice shortly will address that issue

and underseore the investigative agents’ and prosecutors’ responsi-

14



B
bility of assisting the probation office in bringing this very impor-
tant information to the attention of the sentencing judge. = =
- With respect to section 4 of the new act wlich involves obstruc-

tion of justice and witness tampering provisions, we have made a
comprehensive analysis of these new statutes and the important
changes which are entailed in this legislatiovn. We have commumni-
cated to the U.S. attorneys as well as to our attorneys in the De-
partment of Justice the important changes in the ubstruction of
justice laws and have provided them with detailed guidance on the
application of these provisions. - . S o

. The Department, of course, views thetie changes in the obstruc-
tion statutes as significant improvements for the protection of wit-
nesses who may be threatened or intimidated; and we have encour-
aged our prosecutors_to utilize these new provisions vigorously to
prosecute any individual who interferes with or intimidates wit-
nesses to criminal offenses.

There are a number of significant changes in the law which I
would like to point out very briefly. Section 4 provides for a civil
injunctive remedy to restrain harassment of witnesses and, as the
chairman pointed out; section 8 of the act includes a provision that
makes nonviolation of the intimidation and harassment statutes a
condition of any releaseonbail.
_Equally important; punishment for violation of the new obstruc-

tion statutes now extends to 10 years imprisonment and a fine of
up to $250;000. And, more importantly, the new provisions now

cover the intimidation of a witness even though a formal case has
not yet been filed. The Criminal Division of the Department of Jus-

tice has maintained ongoing supervision of these statutes to pro-
vide the necessary advice to our prosecutors and to resolve issues
which may arise in the application of these new statutes. We
expect these statutes to be an important tool in providing witnesses
the kind of security from intimidation that they deserve. ]

Section 7 of the new act requires that the Attorney General
report to Congress within a year of enactment of the act regarding
necessary legislation to insure that a Federal felon derives no

profit from his crimes until any victim of his offenses receives res-
titution. - . . B

. 1 would advise the subcommittee that the Department currently
has this issue under consideration and will report to the Congress
its recommendations on this matter in the next few months,

_The Department currently is finalizing detailed instructions. to
all our criminal prosecutors regarding the important restitution
provisions of the act. Very significantly, section 5 of the act re-
quires, as the chairman pointed out; that a sentencing court specifi-
cally consider the issue of restitution and to state on the record
any reasons for failing to impose restitution. . . S

In addition, the court is authorized under this new legislation to

impose a sentence. of both. restitution and incarceration, a change

from the previous law. And it also provides for a civil judgment en-
forcement mechanism for victims awarded restitution. _

_The issue of restitution for criminal offenses raises a number of
difficult legal and administrative issues which we have been at-

tempting to resolve. As I noted previously, we are finalizing a set of
instructions to our prosecutors, and we anticipate that within the

12



i
next 30 to 60 days we will have detailed instructions to them to

assist them in dealing with some of the very difficult questions.
" The restitution issue has raised concerns among_participants in
the criminal justice system regarding the process by which restitu-

tion is imposed and the procedures which must be followed. Many

of these issues surfaced in a nationwide teleconference that we ha

this spring that involve members of the bench; probation officers,
defense counsel, and Federal prosecutors: ) o
Also within the prosecutors’ offices concerns have been raised re-

garding the resolution of certain restitution. issues; for example; in
Federal prosecutions we. may have prosecutions of major securities
fraud schemes; where there are many victims, and may end up
with a disposition involving a limited number of those indicted

counts. Consequently, there may be some victims’ counts that
either were not charged or were dismissed as part of a plea disposi-
tion; thus; these victims may not obtain restitution. -
" In addition, we need to be vigilant regarding the procedures em-
ployed in imposing restitution so as to avoid unduly encumbering
the sentencing process. As I have noted previously; however, we have
encouraged our prosecutors, consistent with their overall prosecuto-

rial obligations, to press for restitution in all appropriate cases and
to assist the probation office in developing documentation and evi-
dence of injury suffered by a victim. . )
Restitution through the criminal process at best. may _provide
only a partial solution, however, to compensating victims of crime:
In many cases there are victims of crimes for which no one is ap-
prehended or convicted, and consequently, restitution in those cir-

cumstances is, of course, totally unavailable.

In other circumstances where the perpetrator is convicted, he
may be unable to psy. In many cases a convicted defendant may be
incarcerated for a substantial number of years and the payment to
a victim may be delayed for many years. In still other circum-
stances as I noted above, a victim may be one ‘of several victims of
a complex scheme in which a defenidant has engaged, but may not
receive restitution because of a particular disposition in that case.

The limitations on the effectiveness of_ restitution through the

criminal process suggest that additional thought should be given to

other types of victim compensation programs. I kiniow that this has
been of particular concern to the chairman of the subcommittee
who previously introduced S.-704, a bill to provide Federal finan-
cial assistance to qualifying State victim compensation funds and
victim and witness assistance programs. S o
" Similarly, as the subcommittee will hear shortly, the President’s

Task Force on Victims of Crime addressed this problem and made
a number of recommendations regarding vietim compensation gjjt?f
grams and the critical role they can play in making victims w ole

again. _ , e o
“The Department of Justice currently is doing an in-depth study
of all of the task force proposals, including the f)roposal for a
victim compensation program, to determine what legislative pro-
posals, if any, merit support.. i s
"Finally, I would like to take a few moments to discuss with you

the status of the victim and witness guidelineg which are mandated

by section 6 of the act. These guidelines entail a significant admin-

t
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istrative directive to Department of Justice components to insire

the &éliygry of victim services and assistance contemplated by the
act. Section_ 6 of the act directs the Attorney Ceneral to issue

within 270 days of enactment guidelinies for the fair treatment of
victims and witnesses in the Federal criminal justice system. I can
report to the subcommittee that since the enactment of this act,
hundreds of hours have been devoted to drafting, reviewing, and

perfecting guidelines covering Federal prosecitors and investiga-
tors within the Department of Justice; and that these draft guide-

lines are now undergoing final review prior to issuance by the At-
torney General in early July. I would like to emphasize that my

comments regarding these guidelines today of necessity reflect only
the general outlines, since they are still in draft form; my com-

ments reflect the general outlines wiiich 1 anticipate they will take,
although even these outlines are still subject to modification:

_ _Senator GrassLEy. Would you be able to summarize the last four
pages? I should have probably suggested to all the witnesses the ne-
cessity of summarizing because we will have the entire text of

everybody’s statement put in the record, if that is your desire. I re-
quest you to summarize so that we can stay within 10 miniites per
witness,. o o . S
__Mr. StepneNs. The guidelines will address the components of the
Department of Justice and provide them with guidance on provid-
ing information on services that are available to victims and wit-
nesses: It will direct them in certain circumstances fo advise vic-

tims and witnesses regarding various stages of the criminal Justice
process affecting their case. It will require that they consult with

the victim during various important stages in the process, such as

disposition and release on bond. And it will involve some _training

for components of the Department of Justice to insure that they
are aware of the obligation which this act imposes upon them. .
‘We anticipate that it will take some time to develop the neces-

sary community resources, to develop the operational structure and
the mechanisms for the delivery of the services, but we are commit-

ted to these guidelines and to delivery of these services to victims.

In summary, I would like to emphasize that the Department has
pursued aggressively the implementation of the new legislation and
is committed to continuing its effort in an efficient and expeditious

sponsibilities upon the Department, we believe that fulfillment of

these obligations will result not only in substantial benefits to vic-

manner. While the act imposes significant new obligations and re-

tims of crime, but ultimately will redound to the benefit of the

entire criminal justice system.

That completes my statement, Mr. Chairman. I appreciate the
opportunity to appear before the subcommittee today.

If you have any questions I would be happy to answer them.

[The prepared statement of Mr. Stephens follows:]
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Hr. Chairman and Members of the Subcommittee:

It is a pleasure to be here today to discuss with you the
Department of Justice's implementation of the Victim and Witness
session and signed by the President in October. This legisiation

is a milestone in the continuing effort to ensure that victims

and witnesses of criminal offenses are given the level of
attention and consideration they deserve: For too long our legal
system has ignored the devastating financial, emotional, and
physical impact which a criminal offense can have upon the
victim, and has focused all its attention instead upon ensuring
that every concern of the accused is accommodated. Similarly,
witnesses to offenses too QEEEH have Sééﬁ treated with

indifference and disregard; even thongh they frequently make

genuine personal sacrifices to do an important civic duty.

The impact of crime is especially traumatic with respect to
elderly crime victims who I know are of particular concern to
this Subconmittes. T would like to take a moment to focus on
those special concerns §f the elderly: Although the actual
incidence of crime may be less with respect to our senior
citizens; the overall impact of crime on this group is dramatic,

The sense of vulnerability among many elderly people magnifies

o
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their fear of crime which ik turn results in a significant -
alteration of their lifestyle. When a purse is snatched or a
home burglarized, the elderly person frequently experiences great
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pervasive fear of crime suffered by the elderly has been

identified in one nationwide survey as a more serious personal

advancing age. This fear of crime is an indirect form of
victimization since it can lead to serious restrictions on the

_elderly's daily activities and can significantly impoverish their

crime that is motivated by economic gain, and the sconomic loss -
involved may be particularly disturbing to a person on a fixed
income, as many of our elderly are. The inescapable conclusion
of victimization studies is the realization that the trauma and
economic impact of crimes weigh more heavily upon the elderly.
The Victiii and Witfiess Protection Act is, of course;
designed to benefit all our citizens who may suffer the tragedy
of being a crime victim or who step forward to do their civic
duty when they are a witness to a criminal offense. The Act
contains a number of provisions each of which is designed to
provide a particolar type of aééiiéi;éé to victims and witnesses.
I woild like to address the most significant aspects of this
legislation, and to advise the Subcommittee of the status of our

implementation of this Act. In particular, I would like first to

1
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‘discuss our efforts to implement those provisions of the Act

which relate to victim impact statements; obstruc:ion of justice
offenses, and restitution, and then to review the status of the

guidelines mandated by Section 6 of the Act.

.655 of the most iiéﬂifiéiﬁi Eééééfi of the ﬁéﬁ Viéiiﬁ and
Witness Protection Act is Section 3 which ES&G;ESE.EES inclusion
of a victim impact statement as part.of a presentence report
filed pursuant to Rula 32(c) (2) of the Pederal Rules of Criminal
Procedure. Prior to the enactment of this Act, the general
practice of probation officers and the courts was to rely upon a
presentence investigation which focused substantially upon the

convicted defendant and his or her particular family, social,

economic, and criminal background. While most presentence.

reports included a brief official version of the offense, they

‘aid not specifically address the physical, economic, and

psychological trauma suffered by the victinm or victims of the
offense. Consequently, & sentencing court, particularly in a

case where the court was not exposed to the Viéiiﬁ:ﬁééiﬁﬁé.iﬁé'
case was resolved by plea siiﬁaiiiiaﬂ instead of a trial; did not.

always have a complete or accurate picture of the impact of the

The Victim and Witness Protection Act requires that
effective March 1, 1983, presentence investigations include an
appropriate section ééiéfiﬁiﬂé the impact of the offense upocn the

victim. Since the Act mandates that this information be filed
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with the court pursuant to Fedeéral Criminal Rule 32(c) (2) as -part
of the presentence report, the primary obligation to ensure that
the information on victim impact is brought before the court

rests with the probation office. Nonetheless, the prosecutor has

’ an important obligation to assist the probation office in
obtaining complete and accurate information regarding Eﬂé impact

. of the crime on the victim since frequently the prosecutor or
investigator iay Have fiore ready access to this eviderice at an

early stage of the investigation. Moreover, the prosecutor has a
responsibility to advise the victim abont communicating with the

permit; the prosecutor should be a vigorous advocate for the
Viééiﬁ EE éi’ié éiﬁé 65 Benfenc:ﬁiq éﬁ ensure thé éotﬁré ts fUIIY
cognizant of the extent of injury suffered by the victim; We
have preliminarily advised our prosecutors of their obligations
with respect to victim impact atatements, and I fully expect that
the formal guidelines which will be issued by the Department

shortly will address this issue and underscore the investigative
agent's and prosecutor’'s responsibility of assisting the
ptobition office in bringing this very important information to
the attention of the sentencing judge.

with respect to Section 4 of the Act which involves

ifportant changes entailed in this legislation; We have

Jovab 1
O
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SE to béﬁiitﬁéht of Jﬁitiee ittetﬁéyi the import&ht Eﬁiiiei*ii
detailed guidance on the application of these provisions. Tﬁé_
Dépaftméﬁt; of course; views the changes in the dbatructioﬂ
statutes as significant improvements for the §i6téét165 of
_witnesees who may be threatensd or intimidated, and we have .
encouraged our prosecutors to utilize thé new pzov;aions
vigorously o prosecuts any individuals who interfers with or

. {ntimidate witnesses to criminal offenses.

significantly; Section 4 of the Act provides for a civil
injunctive remedy to restrain harassment of witnesses; and
Section 6 of the Act makes non-violation of these intimidation
and harassment etatutee a condition of eny releass on bail;

witness even th6ﬁ§h & case has not yet been formally filed. The
Criminal Division of the Department has maintained 6£§6i£§ ’
supervision of these statutes to proviaé niecessary advice to
prosecutors and to resolve issues which may arise in the
application of these new statutes. We expect these statiites to
be an important tool in providing witnesses the kind of security

from intimidation that they deserve.

Section 7 of the new Act teqeires that éﬁe itt6£5é§ General

B
.
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derives no profit from his crimes until any victim of his
offenses receives restitution. The Department currently has this
issue under consideration, and will report to the Congress its

recommendations on this matter in.the next few months.

. The Department éuiiéifiy is finalizing detailed inatructions
to all our criminal PrOBECUtOrs regarding the important
restitution provisions of the new Act. Significantly, Section 5
of the Act iééﬁiiéi a sentencing court specifically to cc :ider
the issue of restitution, and to state on the record any reasons
for failing to impuse restitution. In addition; the Act gives
the court authority to impose a sentence of both restitution and

incarceration, and it provides for a civil judgment enforcement
mechanisn for victims awarded restitution. The issue of
restitution for criminal offenses raises é ﬁﬁﬁ;ét of difficuilt
legal and administrative issues which we BE;E been attempting to

The restitution issue has raised concerns among participants
in the criminal justice system regarding the process by which

restitution is imposed and the procedures which must be followed:

hookup this Spring which involved renmbers of the bench, probation
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officers, defense counsel; and federal prosecutors. Within
prosecutors offices; concerns have been raised regarding: the
resoliution of certain restitution issues; for example, where
there' are multiple victiiis in a major sééﬁéiii;;'iiaaa scheme;, _
and where there may be a plea dispoaition invoIving a Iimited
number of indicted counts, victims of counts that are not charged
or which are dismissed as part of the diapoaition may not receive
restitution. 1In addition, we need to be vigilant regarding tha
procedures employea in tmposing restitution so as to avoid unduly

encumbering the aentencing p @ss. As I noted previously;

overall proaecutorial responsibilitiea to press for restitution
in all appropriate cases; and to assist the probation oftice in

victim.

Restitution through the criminal process at best may provide
only a partial solution to compensating victime of crime, In

many caac§ éﬁé;; are victims of crimes for iﬁieﬁ no éné ii

defendant is tbtaIIy unavailable: In other circumstances where

.the perpetrator is convicted, he may be unable to pay. In many

cases a convicted defendant may be iricarcerated for a substantial
period of time, and any payment to a victim may be deiayed for
many years. In still other circumstances as fioted above a victim
may be one of several victims of a complex scheme in which a

defendant has engaged; but may not receive restitution because of
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criminal process suggest that additional thought should.be given

to other types of victim compensation programs. I know that this

Subcorninittee who previously introdiced S. 704, a bill to provide
. federal financial assistance to qualifying state victim
ééﬁﬁéﬁéiiiéﬁ funds and victim and witness EEEiEESBE§ programs.
addressed this problem, and made a number of recommendations
regarding victim compensation programs and the critical role they
can play in making victims whole again. The b;partﬁéﬁé of
Justice currently is doing an indepth study of all of the Task
Force proposals; including the proposal for a federal victim
compensation program; to determine what legislative proposals; if

any; merit support.

Finally, I would like to discuss with you the status of the .
victim and witness guidelines which are mandated by Section 6 of
the Act. These guidelines entail a significant administrative

directive to Department of Justice components to ensure th
ééiiVéry Gf viééiﬁi séfViCEB iﬁa EBBiﬁéEﬁCE ééﬁféiﬁpiiééd by fhé
within 270 days of enActient guidelines For the fair treatment of
victims and witnesses in the federal criminal justice system. I

can report to the Subcommittee that since the enactment of this

: Act; hundreds of hours have been devoted to drafting; reviewing;

ERIC
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and pérfecting guidelines covering- tederal prosecutors and -
invesEiganrs within the Department, and that these draft
guidelines are now undérgoing final review prior to issuance By
the Attorney General in éirly July. I emphasize that the
proposed guidelines are still unger €inal review; and Eﬁit,
therefore; my comments regarding them of neceseity reflect only
the generil outlines which I anticipate they will Eeke, and that

even these outlines are still subject to modification.

The guidelines which the Department expects to issue shortly
will apply to all those conponenés of the Department of Justice
which are engaged in the detection, investigation, and
prosecuﬁion of crimes; responsihility for the delivery of

services or Ehe provision of consultstion and inforﬁxtion will be

investigation. 1In generaI, the guidelines-will incorporate both
the victim assistance concepts set out in Section 6 of the Act -
and a number of recommendations of the Presidemt's Task Porce on
Victims of Crire regarding the fair treatment of victims and
witniesses. In particular; I expect the guidelines will require
that crime victims and witnesses be provided with information
about various services, including the availability of emergency
medical and social services, compensation for which the victim
may be entitled; and the availabllity of various counseling and
treatment fdcilities. In addition, 1 anticipate the guidelines
will require.the responsible Department component to keep a

victin or witness fully advised of the various stages 5f the

O
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criminnl j“atice prOCeBB 1nv1ving hia cﬁﬁé; victims Eﬁd
taken F° thﬁect,them from intimidation, of the arrest of the
accuseds OF coure gcheduling changes; of the release of the
accused from custody, of an acceptance of a disposition in the
case, of the yictif's role in preparation of the victim impact
statements ang of sentencing procedures, among others.
F“ffhéiﬁbEé 1 anticipate that the guidelines will direct
responsible smponents; whether they be investigators or
prosecutors; 5 consult with victims of serious crimes regarding
significant giagses of their criminal case. In particular; I
’iﬁécf 555&&;;555 §étibﬁhei aiii Se 1ﬁsffﬁeeaa to consult with a

further i“*iciax proceedings; decisions regarding dismiscal of
charge8s Pley negotiations; sentencing recommendations, and

restitution Lpich may be available.

With Tegoece to the victim impact statement which I
aiééﬁéﬁéa ﬁigii&ﬁii?; i iﬁtiéiﬁiié that thé gﬁiéeiiﬁeﬁ will
appfopriate §tébatibn officer by prgviding all relevant
information §i ¢ns possession of the prosecutor to assist in the
prepsTation of an aceirate and comprehensive victim impact
statement: aiso, the victim will be advised regarding how to
eommun1aa€e directly with the probation officer in order to

assist in thg preparation of a victim impact statement. with
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respect to restitation, as I discussed earlier, the guidelines
will direct federal prosecutors to advocate fully the rights of
victiiis on the issue of restitition unless such advocacy would
unduly prolong or complicate the sentencing proceeding or unless

such advocacy would be inconsistent with their other

' responsibilities as prosecutors:

training of personnel concerning their new responsibilities under
the guidelines and the Victim and Witness Protection Act: The

in the investigative and prosecutorial aspects of the federal
criminal system are fully apprised of their additional
responsibilities under this Act and that they understand how to
deal with those new obligations is, of course, not an easy task.
I expect that following the issuance of the guidelines by the
including United States Attorneys and the investigative agencies,
will need a period of time in which to develop coiipliance
procedures and mechanisms. During the next few months.,
reaponsible components of the Department will resolve operational
problems; gather additional data regarding availabie community
pamphlets to assist in the effort of providing victims and
witnesses with necessary information. Consistent with available
resources, I anticipate we will encourage the development of a

victim/witness coordinator in the larger United States Attorneys

<
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Offices to assist in the implementation of the guidelines and
provide oversight on the treatment of victims and witnesses. In
smalier offices, we expect it may be more appropriate to
designate existing personnel who can be trained appropriately to
deliver the victim/witness services contemplated by the Act and
the guidelines. ‘ .

We believe that this Act is an important first step on the path
to fair treatment of victims and witnesses who have for too long
been neglected by our criminal justice system. While the Act
imposes significant-additional'obligations and responsibilities
gpon Department persomnel; we believe that the fulfillment of
those obligations will result not only in substantial benefits to

questions; I will be happy to answer them:
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Senator GRASSLEY. Please stay for questions.

Mrs. Herrington, first of all I would like to congratulate you on
your new position as Assistant Attorney General. Has there been

any date set for your swearing in? =~ L

Mrs. HErrINGTON. July 13 at 11 o’clock in the great hall And
you are certainly invited. o

Senator GrassiEyY: Congratulations.

Mrs. HERrRINGTON. Thank you very much.

Senator GrassLEY. Would you proceed:

Mrs: HERRINGTON. Thank you.

Mr. Chairman, I sincerely appreciate your invitation to appear

before the subcommittee to discuss the issues of interest to you
from the perspective of my previous role as chairman of the Presi-
dent’s Task Force on Victims of Crime: At the outset; I want to
commend you and the subcommittee for the level of personal inter-
est you have demonstrated in the problems of the. elderly as vic-
tims of crime. I have been extremely gratified by the level of con-
cern expressed over the past several weeks by committees and indi-

vidual Members of the Senate and House and the commitment to
address the complex issues associated with criminal victimization.

1 would also just like to take a moment to acknowledge and
thank Senator Heinz, who I know who will be speaking after me,
or perhaps in the middle; for his deep personal commitment and
sincere interest in these victims and also to compliment you on the

witnesses that I see outside, Mr. McGillis; Susan Hillenbrand, Mr.
Sunderland. You have chosen some very outstanding and knowl-
edgeable people to testify before your subcommittee.
enator GrassrEY. Thank you.. T

Mrs. HERRINGTON. I know that many of the members of the sub-
committee_are familiar with the report of the President’s Task
Force on Victims of Crime; but I have brought with me several ad-
ditional copies for your use.. -

~ The task force was established by Presidential Executive order in
April of last year. For the next several months, we interviewed pro-

fessionals, both in and out of the criminal justice systems, who are
responsible for serving victims. We reviewed the available litera-
ture and research on the subject of criminal victimization. And,

most importantly; we spoke with citizens from around the country
whose lives have been altered by crime.

" What we found was deeply disturbing. What we found, essential-
ly; is that crime has made victims of us all. It affects the way we

think, where we live, where we go, what we buy, how we raise our
children; and; of particular interest to this subcommittee, we found
that crime deeply affects the quality of our lives as we age. Every
citizen of this country is more impoverished; less safe, because of

the fear of crime, And, rather than alter a system_that has proved

itself incapable of dealing with crime; society has altered itsel f

Nowhere is our society’s reaction to the fear of crime more ap-
parent than among the aging. This is true, in part, because the el-
derly are acutely aware both of their vulnerability and of the dev-
astating impact even a so-called minor crime may have on their
lives. Because of the physical effects.of aging; elderly victims are
more likely to suffer disabling injuries such as fractured hips or

broken bones in an incident that, to & younger victim might pro-
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duce no serious injury at all. Similarly, a high proportion of the el-
derly live on very limited or fixed incomes that cover no more than
their basic necessities. When crime strikes—the theft of a sucial se-

curity check or a purse snatching—these elderly victims ar * seldom
able to absorb the economic loss withotit tremendous hardship. To

an elderly crime victim, this can mean that he or she is unable; at
least temporarily; to buy food or pay the rent. And when you are
old and alone, where do you turn for help? All too often, they
become even more 7;fearfuf: -and isolated, and alone—helpless to
undo the damage inflicted by the crime and traumatized by the
frightening awareness that it can happen again. .

_ Essential trips cutside the home are reduced—no visits to the
doctor; fewer trips to the grocery, and the usual short walks
through the neighborhood to visit friends for the companionship, so
deeply treasured by the elderly, can seem too dangerous and fright-
ening to contemplate. =~~~
- One of the terrible ironies is that on top of the cruel burden in-
flicted by the criminal act itself, the elderly victim is often the
most poorly treated client of the criminal justice system.. i
"Time and again; the task force was presented with evidence
showing that victims of crime are victimized twice—first by the

criminal, and then by the criminal justice system: After a crime is

committed, the victim may be interviewed; photographed; physical-
ly examined; the home dusted for fingerprints. Police officers come
to the victim at work, call at.odd hours to ask that he attend a line
up; the victim’s name and address show up in the newspapers and
on television. When the case moves to court, the victim may have

to take time off from work or; in the case of the elderly, find af-
fordable transportation to the courthouse; only to discover that the

trial has been rescheduled for the convenience of the judge or one
of the attorneys: And, of course; this frequently happens more than
once. The case may have arisen because someone was robbed, or

raped, or maimed; but now the case belongs to lawyers and judges
while the victim is the forgotten element in the equation that is
expected to equal justice. =~~~ . . o

If the victim happens to be an elderly citizen afflicted with any
of the infirmities typical of the aging process—slow of speech, hard
of hearing, impaired vision—they are all too commonly treated
within the criminal justice system with the same insensitivity that
abounds elsewhere in our society. Police, judges, and lawyers may
discount them as witnesses; failing to distinguish between mental
capacity and physical infirmity, and coldly oblivious to the steps
that might be taken to ease the hardship imposed on the elderly
victim by physical impairment. .
_And what are the rasults of the system’s treatment of the the el-
derly and other crime victims? Alienation—to the extent that more
than half of the crimes are never reported to the police. Frustra-
tion—because of the insensitive and thoughtless treatment when
they try to do their duty as citizens; victims frequently become re-
luctant and ineffective witnesses thereby, unintentionally, encour-
aging plea bargaining by the prosecutor or outright dismissal of the
case.
 As a former prosecutor myself; I can assure you, Mr. Chairman;
that I have been profoundly affected by my experience with the

i
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President’s Task Force on Victims of Crime. It is the sincerest hope

of my colleagues on the task force and I that our report and its rec-
ommendations will lead to effective action at every level of govern-
ment and by policymakers in every segment of society which bears
on the treatment of victims of erime. You may be assured that, in
my new role as Assistant Attorney General, and, hopefully, as we
implement the State and local assistance program proposed by the

President and currently pending in the Senate; I will do everything
in my power to represent the interests of elderly victims of crime

and to encourage the implementation of the kinds of measures that
will provide for victims of crime that we serk for all—justice. =~
.1 look forward to working with the subcommittee in the months
ahead; and I will be pleased to respond now to any questions you
may have.

Senator GrassLEY. First of all; let me thank each of you for your
outstanding testimony and also your presentation of where we are
today, because it outlines the environment from which we must

move forward to give even further consideration to the status of
victims of crime. . o B . L . o
~ My first question is to you, Mrs. Herrington. What is your opin-
ion of provision in the new law concerning victim iinpact state-
ments? Does this nieed to be strenpgthened any more thai what is
presently in section 32_ __ , _ -
__Mrs. HERRINGTON. Well, as you may be aware, Senator Grassley;
the recommendations of our task force were quite explicit in. what

we felt in this area: We felt of course it is important for there to be

an impact statement from the victim but if the victim chooses; we
feel that it is equally important that the victim have a right to
speak at the sentencing: This was for several reasons. =

__First of all, of course I think it is very important that when the
judge-is doing justice, when he is balancing the competing interests
as judges do, that ite be able to see and evaluate firsthand exactly
the ramifications atia the actions of the defendant and that before

he can pass a sentence he must know clearly. exactly what his sen-
tence is going to include and he must know the punishment that is
expected by the actions that the criminal did. We feel that this
most sincerely can be done most effectively by the victims them-
selves if they wish to be present. So many arguments against this

have been that it would be tootime consuming:. But we had victims
and witnesses from all over the country come to us and say you;
know when the criminal is apprehended, and.when he is brought
for sentencing; the probation officer goes through a probation
report, they talk to the ministers, they talk to the employers, they

go through the military history, the psychiatric history, the em-

ployment history; the education history; they bring all this up and
they write a report and then the judge may also send out for a
complete new psychological workup. This takes months, perha;})f.
And what we are asking for is a very short period of time that the
victim may-address the court. ) ] ~ o
We did find in some instances that when there was simply a
victim impact statement written, that the judge did not read. it.
Nobody can force any judge to read it and; unfortunately; I think
we are dealing in an era—and I come from this era—so I do not

feel as apologetic, that the victims were not mentioned in law
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school. They were not an issue that we considered and I think it.is
just as new to many of the judges and if they are going to use the
discretion that they may use, they may not read this impact state-
ment. Even if they choose to read it, times change and conditions
change and sometimes the impact statement is written months
before the final sentencing actually comes about because of the
many continuances that happen and sometimes conditions of vic-
tims change and the court must be able to be aware of that also.

We do think it is very important that the victim have both the
right to write it and if they choose; the right to speak to it at the
sentencing: ) o L . . o
~ Senator GRASSLEY. I am not a lawyer but the independence of the

judiciary makes it difficult for us to get fair consideration of the

victim’s economic impact statement by the judge. Is there anything
that we can do to mandate that proper consideration?

Mrs. HERRINGTON. Well, we are going to be addressing the Judi-
cial College this fall and hopefully this will be an issue that we will

raise there and talk with them about it. L
Senator GRASSLEY. And in similar landmark pieces of legislation,
using that route of dialog with the judiciary, has it been fairly suc-
cessful in getting consideration of things like this, as an example?
_ Mrs: HerriNGTON. Well, I am not sure about tliat, Senator Grass-
ley. I do not know, But I do know that as pecple become aware of
the problem they do change and we have had more than one judge
say, “I could weep for what I have done for victims, I did not know.
I was not aware.” L o L
So we think as it is brought to their attention that perhaps they

are not getting the full picture they should have at sentencing that

they will become aware and want to change their behavior.

Senator GrassLEY. You gave an example of what you can do to
get consideration of the judiciary of this weighty evidence. But is
there anything that we need to do here as Congress beyond the leg-
islation that was passed? o

Mrs. HeErriNGTON. I would like to think about that answer and
perhaps get together with my colleagues in the Justice Department
and respond in writing to you, if that would be permissible.

But we certainly appreciate your interest.

[The following was received for the record:]
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Office of the Asntant Attorney General

JAH -4 1984

The Honorable Charles E. frassley
Chairman =
Subcommittee on Aging _
Scnate Committec_on Labor

& Human Resources
washington, D.C. 20510

Dedr Mr: Chairmans

This is in response to your quéstion posed.daring.the hearing
before the Subcommittcc on Aging relative to the desirability of
n_legislative proposal to correct the inequities of the
sentcncing process as they affect victims of crime.

As 1 bad indicated earlier in my testimony, I feel very strongly
that the victim of crime should be allowed to speak and otherwise
provide information both during the preparation of the
presentence report and before the_judge at the til of
sentencing. The Adninistration is currently examining issues
attendant to such victim presentations aod I look forward_to ____
being able to share the results of our stady with you in the near
future.

,,,,,,,,,,,,,, dges.

conference on victims _for state court Jjudg _ More than
judges representing the state and municipal judges of every state

attended. The conference focused on the treatment of victims by
the eriminal_ justice system_and the ways the courts could better
respond (o the vietim's needs. Several victims of crime also
testified.recgarding their personal experiences with the court
system and how it impacted their Iives.

Among the ma ues the judges addressed at this conference
werc the usc of victim impact statements in.court proceedings;
the victim's right to protection from intimidation and harassment
by the_dcfendants; and, the victim's role with respect to the

processing of the case from the initial victimization to
sentencing.



Q

ERIC

Aruitoxt provided by Eic:

29

| wn exXtremely gratified by the preliminary results of the.
conferenee. The triul judges coneluded that a number of steps
can and should be taken within the judicial system to help
vietims of erime_and_are reeomnending .to thgir €é6lléagues a
series of steps toward improved considerution and treatment.
Moreover, many of the judges indicuted that . they would roturn to
their home comnunities and. sensitiZe.other judges and criminal
justiece officinis (6 thé plight of vietiins of erime.

l.believe (his tyne of effort By and with the judiciary may_ be.
thie niost elfcetive means of pursuing our goal to put tie vietim
in proper perspective throughout the judieial process. )
Additional federal legislation would appear to be unnecessary at
this time.

Sincerely,

17/77

As¥istant Attorney Generdl

Senator GrassLey: Maybe I gave more weight or maybe I inter-

preted your point on this being more weighty than you intended.

.. Is it a major problem that judges are not looking at the victim
impact statement? o : -
.. Mrs: HERRINGTON. Yes, it is a major—well, it is a major problem

if the judges are not hearing from the victim one way or another.
Senator GRASSLEY. | agree with that. , S
_Now through this legislation where it has to be taken into con-
sideration, is it a problem?
Mrs. HERRINGTON. [ think it is a problem: -

Senator GrAssLEY. Very well. We must look into this matter:

Jay, in your statement you mention that this law is just a first

step on the path to fair treatment of victims. What I would like to

have is your anticipation of what might be a good second step or
thirdstep. o B
Mr. Stepaens: I suppose, Senator, that statement starts from the

premise that the passage of a law all too. frequently is viewed as an
instant solution to a problem. It is the implementation of the law
which frequently takes a long period of time, goes over a lot of dif-
ficult hurdles and runs into_all the administrative difficulties that
implementation of any significant piece of legislation encounters:

_ I think in the victim impact statement area, for example; a lot of

that burden will fall in two places: one, in the probation office, and

the committee may wish to exercise oversight of how that is being
implemented, whether the probation offices throughout the country

are indeed including victim impact statements.

__Some courts; for example; do not permit the prosecutor to speak
at sentencin;;. They may very well not permit the victim to speak
at sentencing as Mrs: Herrington has pointed out. That is a prob-
lem over which you may want to exercise oversight:. . . .

Similarly, we are encouraging prosecutors and advising them to
be a convincing advocate for the rights of the victim. I believe we

can do that and move forward on that because it is a natural role
for the prosecutor, to express to the court the damage that was

done in a particular case;
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In the area of restitution, there are some genuine difficulties as

far as utilizing the criminal justice process for restitution, and this
'fs an area on which I think the committee may wish to continue to
~ As I pointed out; there are a number of shortfalls in using resti-
tution, not the least of which is the process and the procedure. In
the teleconfrrences that we had this spring which included mem-

bers of the iench, defense counsel prosecutors; and probation offi-
cers. There was an entire range of opinion expressed as to the
ramifications of that kind of hearing and what it would mean for

the sentencing area: Whether it would mean an entire civil pro-
ceeding; or whether it would mean another jury trial. Some courts
are looking at that as a possibility, which would mean that you
have to have witnesses, and affidavits, and a broad range of proof
in order to establish restitution. S
We would prefer that the sentencing process not become unduly
complicated—otherwise, you are imposing an additional burden
upon the victim to go through another whole stage of a complicated
process. So this is an area that I think would bear continued over-
sight and review by the subcommittee. : o
~ Senator Grasstey: Let us suppose that we have a convicted per-
petrator who served his time in a Federal work program and he
fails to make restitution and then consider that ordinarily Federal
employee wages are not subject to garnishment and except in limit-
ed circumstances like child support. Will restitution be categorized
as a limited exception to this overall practice? S
~ Mr. STEPHENS. Whether restitution receives a priority, that is dif-
ficult for me to address. I would think that the act does entail a
civil judgment provision whereby, for example; if a court has im-

posed restitution of $1,000 on the defendant and he also serves 5
years in jail, when he comes out; if the victim still has not been
compensated; a civil action could be.filed for that $1,000; the
normal civil remedies; I believe, would apply; be garnishment, or

attachment; or something of that nature to enforce the judgment:
So I belicve those remedies would be available to a victim in a

civil action to enforce the restitution which the court had opposed.
Senator GRAssLEY. Well, probably that is a point that we ought
to pursuethen. .- - . - ]
~ Mr. StepHens. That is a point which in the implementation of
the Act raises a number of concerns because the more restitution is
viewed as part of a civil process, and less as part of the criminal
process; the stronger the argument is to make the whole restitution
praceeding another civil lawsuit. '
Senator GrAsSLEY. Then we would lose ground.

Mr. StepHENS: And then we would lose ground.

Senator GRassLEY. Yes. . —~ i
_ Mr. StepHENS. There is a very tenuous balance there. Our view i8
that we want. to maintain the basic simplicity of the sentencing
process and within that structure and perameters to have as much
restitution as possible. .~ L o
Senator GrassLEy. Mrs. Herrington, going back now to the Presi-
dent’s task force, as you were listening to all the witnesses and all
the cases, did you hear of any cases where victims were tinable to
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afford the cost of picking.up their property from enforcement offi-
cials because of the cost of transportation? = o
Mrs. HERRINGTON. Not because of the cost _of transportation but

we did hear it because of the cost that; say their car has been

towed or taken away, they could nol afford to pay for the storage
fees. We heard that and tgey,had to wait a long time to get it and
then, of course, the storage fees went up; so that they could not
obtain the necessary funds. .= =~ 7 .
__Senator GrRASsLEY. Well, I could ask both of you; who pays for
the cost of transporting the property?

Mrs. HERRINGTON: The victim; L
__Senator GrassLey. Would that warrant legislative change? Is it a

serious enough problem that we ought to be looking at it?
_ Mrs. HERRINGTON. I think it is a problem: I do not know whether

I would categorize it as a serious problem. I think it is a problem
for some people, very definitely. There are so many real serious
problems, I hesitate to use the word “serious” in this context.
. Mr. STePHENS. Senator, I would add that the heart of this prob-
lem, I believe, is the failure to return property expeditiously. If
someone is burglarized and they have their TV, stereo,; car; or
whatever else stolen and it remains in the criminal justice system

for 2 years pending appeal, after awhile the. victim decides, he
might as well not have gone in the criminal justice system if he
has to go out and buy a new car, stereo, or a new refrigerator,
whatever may have been taken from the premises: -
We are trying to encourage prosecutors to return that property
as soon as possible. Perhaps use_some alternative method, photo-
graphs, some other type of identification in the criminal trial proc-
ess.. o o o :
The actual cost of receiving that property or going to pick up

that property while the victim may bear it, probably is not so sub-

stantial as to be one of the premier problems that the committee
would want to address. T o
Senator GrassLEY. I have one final question then. Both of you
may respond; but I will direct it to Mrs: Herrington. = .~
.. What other types of major problems do you foresee that this leg-
islation; or the law does not address? Any other categories that you
would want to mention for us? , L :
Mrs: HErrINGTON: Well, there are many categories that I hope at
some time will come to legislation, many. i . -
. Senator GrassLEy. So you feel that what we have done so far is
just really a basic start? = S
- Mrs. HERRINGTON. I think it is a tremendous start. Just tremen-
dous. It is a good basic start and I think it will do a great deal
having this type of legislation in this area. .. o :
Senator GrassLey. I do not want to abuse the time of other wit-

nesses 80 I will thank you for your excellent presentations:
And also let me announce, not only for myself but other commit-

tee members who cannot be here because of these other subcom-
mittees that are meeting; as well as for succeeding witnesses; that

we probably can,,an,t,icipa,t,e,,%ee,tt;ing questions in writing from—
surely from me but also maybe from other people as well. So we

would appreciate your responses, and also let me announce that for

you or for anybody else on the witness list that there will be 15

.
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days when the record is left open. for additional testimony or cor-

rections to be submitted and we will receive written testimony

from anybody who would care to giveit.
So thank you very miich for your participation.
Mr. StepHENS. Thank you very much, Senator. . ______ -
~ Mrs: HerringToN. Thank you again for your interest in this
area. .
_ Senator GrassLEY: Our next group is a parel, and I would invite
them, Douglas Phillips and Daniel McGillis, to come to the table at

this time. Douglas Phillips is an attorney with the Washington
firm of Covington & Burling; and a member of the American Bar
Association Committee on Victims. He is here to share with us the
ABA’s point of view on victims’ compensation.
" A’so on the panel is Daniel McGillis, assistant director, Harvard
Law School, Center for Criminal Justice, who will discuss his work
on the major study of victim crime, victims' compensation pro-
grams. . o el e ; L

‘Gentlemen, I know that you have come away from busy sched-

ules. We appreciate_it and we anticipate your helping us arrive at
some resolution of the issues that are before us through your testi-

mony. I would ask you to proceed in the way that I introduced you,

please.

STATEMENTS OF DOUGLAS E. PHILLIPS, AMERICAN BAR ASSOCI-
ATION, COMMITTEE ON VICTIMS SECTION OF CRIMINAL JUS-
TICE, AND DANIEL McGILLIS, ASSISTANT DIRECTOR, CENTER
FOR CRIMINAL JUSTICE, HARVARD LAW SCHOOL; A PANEL

_ Mr. Puiups. My name is Douglas Phillips, Mr. Chairman, and I

appear before you today on_ behalf of the American Bar Associ-

ation’s criminal justice section Victims Committee, to express the
support of the ABA for the principles embodied in S. 704. The title
of this hearing is ‘“Does victim compensation work?” Of course, not
many victims of serious crimes are likely to believe that anything

will truly compensate them; or make them whole, but the phrase
“yictim compensation,” I think, makes the point that assistance to
victims is not a matter of grace; it is a matter of justice. And while

the criminal act cannot be erased, victim assistance can, at least to
some extent, vindicate the victim’s right to security, redress the
imbalance of benefits and burdens, and honor the Government’s ob-
ligation *o prevent further victimization: o o
"By way of background, I might just mention that the criminal

justice section of the ABA represents the full range of participants
in the criminal justice system, from prosecutors to defense attor-
neys to judges. And for a number of years the ABA, through its

criminal justice section; has been on record in support_of the kinds
of programs addressed by the legislation you are considering. This
goes back to 1967 and it includes support both for specialized ef-
rts in areas such as rape and family violence, and_ for a_more

comprehensive approach: The ABA in particular testified before
the President’s Task Force on Victims in 1982 and we are pleased
that the final report of the victims task force contains recommien-

dations of Federal aid to compensation and service assistance pro-
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We appear once again today to repeat our firm belief that vic-

tims whom the criminal justice system has not been ablé success-

fully to protect deserve the assistance of the Federal Government
in dealing with financial and service needs occasioned by the crime
against them. It has been pointed out more than once the victims

of serious crime often report that they are victimized not once but

several times by a single crime—first by the criminal act and then
by the medical bills and the trauma and all the other conse-

quences. Even after the criminal act occurs, this secondary victim-
ization can, with considerable effort, to some extent be prevented

timidation and the use of victim impact statements. We have also

seen new laws that require better information from victims on the
processing of their cases. N o L S
And, of course, we have seen the adoption of the Victim and Wit-

ness Assistance Act in 1982 at the Federal level; we applaud the
passage of that legislation. The fact that only minimal costs are

necessary. to implement that act does not detract from its validity

or potential impact. But we do note that; while many States have

been willing if not always able to support victim_ assistance, the

Federal Government does not currently provide funds for victim

compensation. We believe that Federal aid to State and local assist-
ance programs is only fair. As the President’s task force on victims
pointed out in its final report; most of the State compensation pro-
grams include compensation for Federal crime victims, and local

service programs assist victims and witnesses of Federal crimes. So
State and local funds do encourage cooperation in Federal prosecu-
tion, and as the task force noted, the Federal Government has

made considerable sums of money available for the education and
rehabilitation of State prisoners. We agree with the task force that

Federal funds should also assist the innocent taxpayer victimized
by these prisoners. o ] o
Now, it would be possible to set up separate Federal programs

for victims of Federal crimes or to limit Federal reimbursement to
a part of a State program that assists a Federal victim; but even if

the administrative problems with such an approach could be over-
come; we believe that either approach would be confusing to the
average citizen and certainly to the average victim who would be

unconcerned with the Federal-State distinction and hard pressed to
understand why some victims are compensated or assisted by their

Federal Government while others are not. - S
_ Finally; the Federal Government; both through Congress and the
Federal -courts, has quite properly recognized and protected the

rights of those accused and even convicted of crimes: The challenge
is to match at the Federal level, as well as the State level, respect

for the rights of criminal dzfendants with due regard for the rights
and interests of victims. We believe S. 704 is an opportunity for
Congress to meet this challenge.
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_ We do have a few specific comments on particular aspects of the
legislation. We believe that the principle of Federal assistance to
crime victims is of sufficient import to_warrant expenditure of gen-
eral revenue funds. So, while we are delighted that the authors of

the bill have identified it as an alternative source of funding; we
would have supported use of other sources of funding as well. At
the same time; we do believe that it iS necessary and appropriate

for the court to consider the ability of the defendant to pay:.

" Section 3802 refers to the distribution of Federal funds to qualify-
ing State crime victims’ compensation funds. This is an important

and central aspect of the bill: It specifies the requirements for eligj-
bility of State funds. The first is that the State fund compensate all
the victims of crime, and the second is that it provide psychological
counseling to any victim who needs such counseling. =~ .
_We believe that the first of these requirements is too broad and

that the second incorrectly singles out psychological injury for
mandatory coverage, while—taken alone—it would leave other
sorts of injury or coverage for other sorts of injury optional. So we
would suggest focusing on a range of injurious crimes by, first, re-
quiring that eligible State programs compensate ail victims or their
surviving dependents who have incurred actual expenses directl

or indirectly related to physical or psychological injury or death

caused by the crime and; second, limiting Federal reimbursement
to a portion of the compensation paid by the State to victims or

their surviving dependents for actual expenses relating directly or
indirectly to physical and/or psychological injuries or death caused
by the crime. . . - . . . o
The first suggestion is designed to insure that the State pro-
grams reimburse victims of injurious crimes. It would insure that
nonresident victims or victims of Federal crimes are covered, but it
would not require as a condition of eligibility compensation for all
crimes. o S )
The second suggestion would limit the Federal contribution to
areas recommended for coverage under the Uniform Crime Victims
Reparation Act, which would be medicsi care; rehabilitation, reha-
bilitative occupational training, funeral expenses, loss of wages and
replacement services, and certain other losses. Reimbursement
would not be provided for property loss or pain for suffering, and
that I think is the key difference. =~ - S
Most States—in fdact, virtually all States now—follow the Uni-
form Act model and they do_not compensate viccims for property
loss or noneconomic pain and suffering. There is no question that
property loss, especially in the case of the elderly, can be devastat-
ing, buf we believe that first priority should be directed to victims
who have been psychologically or physically injured. States that

are willing and able to cover additional expenses would not be pre-

cluded from doing so. But we do not think that they should be re-

quired to do so as a condition of receiving funds. =

Generally we believe that Federal funds should reimburse States’
compensation programs without a lot of _strings attached and we
approve leaving to the discretion of the States the minimum and
maximum amount of award, but we would support a requirement

that the victims report to law enforcement officials within 72 hours

of the crime unless there was good cause for failing to do so. We
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would also recommeénd a good samaritan provision to require cover-

age of those injured trying to prevent a crime or acting to appre-

hend a perpetrator. People in thet position are certainly also vic-
tims of crime and, like the reporting requirement; such a provision
would encourage increased citizen involvement in crime control.
__ The maximum State reimbursement under the proposed legisla-
tion is 10 percent of a State’s previous year’s compensation awards.
We question whether a 10 percent maximum reimbursement is suf-
ficient. Senator Heinz pointed out in introducing the legislation

that virtually all the State victim compensation programs are expe-

riencing financial problems: Many are forced to limit the amount
of their awards; some are afraid to advertise their benefits for fear
that people will take advantage of the program and deplete availa-
ble resources. There are often long waiting periods hefore compen-
sation claims are processed. This can severely disadvantage espe-
cially the most needy victims. = S o
Senator Heinz has estimated that this legislation would generate
a minimum of $45 million and a maximum of $125 million in fines,
penalties and forfeitures. This would mean that the compensation

gbj‘tibh would be somewhere between $22.5 and $62.5 million.

tates in 1981 paid a total of $49 million in compensation awards;
10 percent of that, of course; would be $4.9 million. This means
that, even with some additional costs under the new legislation; the
amount collected for compensation purposes would be considerably
more thar 10 percent of that awarded by the States and a fair
amount- would necessarily under the terms of the act be retiirned
to the U.S. Treasury. : . o
_ So we would suggest that the maximum percentage of reimburs-
able payments to the States be raised to at least 25 percent. There
jv’vbiilg still be economic incentives for States to be responsible and
this higher maximum would not commit the Government beyond

funds at its disposal since 50 percent of the amount collected would
be an absolute ceiling. S S

On section 3802, we would also point out that the language con-
cerning psychological counseling may be ambiguous: It seems to re-
quire the State fund is to provide the counseling and, of course, we

believe that victims should have the opportunity to choose their
own counselor. o T
- Section 3803 provides that 50 percent of the funds collected by

the crime victims assistance fund are to support victim and witness
assistance projects. Half of this amount is to be distributed at the
discretion of the Attorney General for Federal activities. The bill
does not specify how the other half will be distributed. We presume
this would be available for State and local programs but we think

this point should be clarified: We also strongly recommend that the
legislation_specifically state that specialized assistance programs,

Section 3804 calls for the return of unexpended funds to the Gen-
eral Fund of the U.S, Treasury. Although we would like to see the
maximum E)ercentage eligibility for Staté participation raised, we
agree with the provisions of this section.

Thankyou. -~
~ [The prepared statement of Mr. Phillips and responses to ques-
tions asked follow:]
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Mr. Chairman and Members of the Subcommittee:

My name is Druglas Phillips. I am an attorney with the Washington law
tish of Covington &. Burling As a member of the Victims Comnittee of the American
Bax Rssociation's Section of Cririnal Jwtics; 1 sfpear before you oy 65
express the ABA's support for the principles enbodied in S. 704 — federal aid
for direct financial campensation to crime victims and supgort of victim assistance

al

Of coirse, few victims of serious crine are likely o believe that any
st of noney can ruly oorpeaate® e fo tha lossss ey hive suEfered:
e s *victin copemaation® refiects the point that assistance o victins is
rot a matter of charity or grace. It is a matter of justice. Recognizing that
the criminal act canrot be erased, victim (and witness) assistance aims as far
as possible € vindicate the VICEIN'S right to personal security, to redress the
imbalance of benefits and burdens resulting from crime, and & honor the govert-
ment's continuing cbligation to prevent further victimization.

Ll

As you may know, the American Bar Association is a voluntary organiza-
tion of 300,000 attorneys from every state in the mation. Nearly 10,000 of these
Inwyers also belong £ the Association's Criminal Justice Secticn. Constitited
of prosecutors; defense attorneys, jodges; 1aw FrOfesSOrs; general fractiticners
and others interested in the criminal law, the Section represents the full range
of interests and perspectives in the criminal justice system.

For a nurber of years, the ARA has been on record in support of the
¥irds of progTans addressed by the legislation before you. In 1967, the ASSOCIAEISH
adoptad a Criminal Justice Section reccmmendation approving of federal compensation
for crime victims. In 1974, it endorsed the Uniform Crime Victime Reparation
Act drafted by the Naticnal Conference of Camissioners on Uniform State Laws: (NCCUSL) .

To date, ABA policies addressing Victim and witness service prograiis
have relatsd € specialized efforts: A 1975 policy; for exanple; called for the

b
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estabiiaiment of treatient and stuly centers to aid the victims of rape. In
197smeABAwmton:ecoxasupportimfeden1,smumﬂmnﬁbiiﬁﬁﬁﬁf
the incidence, cavses and effects of violence in the family. The specialized
Wofﬂwplh@mﬂu“hwﬂ&uﬁﬁmﬂsofmm
of victim. Ith,m,mmwymfﬁﬁmmeﬁnmtofmdmive
m&wﬂcﬁmmmﬁms.m. In fact, this rore general
anﬁlﬁ\em mmmmmmmumto:vm
uawi&mésmm&mmmwlm'mtmmﬁacém
Will take to the ABA's policymaking House of Delegates in August. The compre-
Eﬁﬁ;iﬁdﬂﬁﬁﬁﬁf&wﬁiﬁfcﬁﬁmaﬁonmmemt
several years to involve state ard local bar associations in victim and vitness
assistance.

Theve times previously—in 1975, 1977 and 1979—representatives of our
Association nave testified at m-*malturﬁﬁimfedaulmucwn
compensation. m1979uﬁ1980,we\igadca\gzessimlacﬁonappcvimfe&rai
fmdsforassuﬁxcéﬁagﬁrsmkingwmimdcviolmvicﬂm we
n.stif:.a EeTaréﬁEAmnEy Gaml'smmmvhlmt&mﬁ\nslm
pafore the President's Task!bmemﬂcthm ifi 1982; (xging both groups to;
mm:mrﬂa&msoffmlaﬁﬁmﬁmuﬂmusum
programs. weampleasedﬁﬁfae‘tﬁmmrtofmevmmkmmnwm
recamendaticns in both of these areas.

'ma:yweappuromeagmmmutazlmmmfvtcﬂm
whmdwcrﬂnhmljusﬂcemhﬂnhasbamwﬁlewﬁnytomm
ﬂwasshmnceof&efedzﬂﬁi@&iiﬁiﬁﬁl&lﬁmvimhwuﬂm
eeds oocasicned by thé crime against them. Victims of serious crime often
reportﬁmﬁfheyirevictindzedmtmbatmlﬂmsﬁiiﬁﬁléam&-
first by the criminal act, then by the mediZal Bills, payctological injuries,
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and other secondary consequenchs of the crims. Even after the criminal act
m,mmﬂMnﬂmmmmmtbemwwm
mimwmghtmbevimumnmmumgtﬂnmljm
systam, which after all edsts in Iarge part for the purpoee of protecting
individuals against victimization: The federal govermmesit cuGht £ SUDRGEE Hils

As you know, mmtmmmmmM
lﬁ-ﬂncrimvictim Originally a grassroots effort, states have finally bequn
mwmmﬁrﬂwﬂ@&uﬂmuofm During the
Past several years; incressed restitaticn; protectict from intimidation and Gae
of victim impact stamfs: have been the mbject of mﬂmﬁd Gtatates;
mmmmmmum:mmmummmwmm&&ﬁg
the processing of "their" cases.

Last year the federal govermient addressed tiess saie issues in the

Vict.im and Witness Assistance Act Of 1982, s:lgned by Pii!ﬂﬁxt Rﬁqixi 11 Octobet;

v'memlotbiedhazdforﬂmtlegislutimandqplmﬂs iupasuga !Ihefact

ﬂmtoﬂymnhmlwsmmmcammm«mtimmmm
mﬁﬁﬂyﬂaemtdbmﬁmimvﬂﬁityorpm&lw We d rote,
howevet; ﬁﬁtmﬁéﬁirﬁﬁ’ﬂmﬁﬁlﬂé!ﬂﬁiﬁﬁmﬁ
increasingly willing to expend state funds for more eq:en;iv}é, umplamntnxy
legislation. For example, thirty-seven states and the District of Columbia

now have atat:&funded victim mtim uogm- At lent fifteen states

ussi.stanceptojecﬁs md&ee,ﬂe!ﬁ&ﬂmmmmmﬁr
conpensation. mmmwmmnmmmmm
pnviouslymrdedmselectedvicﬁmandwimamistmmmjmmm

longer available,
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Feaéra a.xd fﬁ state cmpensaum and local service ass:.smme progrars
for victins is necessary, fair and appzopzute. ihe £inal FTEporE of the
president's Task Force on Vickims points Out EHat MOSt StAte compensation programs
currently include compens nsation for fedaral crime victims and that local service
pirogais assist victins and witnesses of federal crimes.  To the extent that
victing and witnesses who receive assistance are more Gooperative with law enforce-
ment agencies; state and local funds encourage Gooperation in federal prosecution.
1n addition, the Task Force rotes that the federal government has made substantial
siss of noney available for the education and relabilitation of state prisoners

and suggests that it is only just that federal funds also assist ﬂxe iTmpcent

‘taxpayer victimized by these prisoners. We agree.

1t would of course be possible o set Up separate federal programs for
victins of federal crifes, though the adninistrative costs of such an apsroach
would be Significant. If would also be possible (if administratively quite
digFicilt) 5 Linit fedaral reimbursanent to that portion of t state Frogean.
ﬁi@aﬁzcﬁg or assisting federal victims. Either of these ap{ﬁﬁiais however;
would be confusing to the average c:.tizen—arﬁ éﬁﬁiﬁy to the average victim—
who will be unconcernied ;,m; e féﬁ'ii/sﬁﬁé mai?ua and hard ';fz?saaa o
wlﬁ others rot. he

Sareofﬂ\ebasxcvaluesofthiscomﬁymﬁﬁheﬁortsmmuol
crime; and properly so. The mmding Fiﬁ\ers, owgmss, and the federal courts
have recognized ard protectad individual and collective rights that extend to those
accusedaxﬂevenoonvictedofcrinm To defend such rights innowaersséns
our responsibil:.ty to alleviate the suffering that crﬁne cagses to individual
members of our society. The challenge is to fiatch o respect for the rights of
crimiral defendants with due regard for the rights and interests of crime victims.
fhis biij to assist vicEims is an opportunity to meet this challenge.

MR
Moy
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I would like briefly to review the several sections of the proposed
Section 801 establishies the Crime Victins Assistance Fund. The ABA
Eﬂ:.evas Ehaf the ﬁﬁcipi:é of fﬁara‘l aséisﬁmé to crime victims is of sufficient
import to warrant expenditure of general revenue funds. Of oowrse, the fact
that the authors of this bill have identified an alternative source of Funding

;scertainly applauded Weaqmet}utwlmpossmeofmw&

A:mesmef_me;weuepleaseamcaelegisnummuemmmm&'
the ability of the defendant to pay. This is in accordance with ABA Sentencing
Alternatives and P!Dcedmm Standard 18-2.7{(c) (i) and is a practical necessity.
Section 2802 refe.ts to dist:nbutxm of feEiI ﬁﬁ ® q\iﬁfyﬁ'lg SEE
crife victims' conpensation funds: Two requivements are specified: (1) that
the state fund compensate all victims of crime and (2) that it provide peychological
counselling to any crime victim who needs such counselling.
We believe that the first of these requirements :Ls too bmit! and that
the second smgles out one Eype of fnjuxy (psyabIogim) for ﬁiﬂdiﬁ:ry coverage
while Ieavmg amother (t.*iysical) opt:m\al In lieu of these; we mpectfully
suggat that the legislat.i.on:
{1) require that eligible state programs compensate all victims or
theusurvivhgdepaﬂentsvbhnvemacﬁlm
aﬁecfly or ﬁﬁﬁfecﬂy related to ;hysic&l and/or psydnlogical
in’ju:is or death caused by the crime; and
(2) limit federal reimbursement to a portion of the compensation
pa;dbymesucemvictin'sormeirsurvivimdepu&nsﬁ
actual e.xpenss mlat.mg du'ecE[y or ﬁﬁﬁecﬁty © ﬁnysiﬁl Ehd/

X
il
-y
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The first suggestion would ensure that the eligible state programs
reinburse victims of all types of injurious crimes. It would also ensure that
by the state progra.

The second suggestion would limit the federal contribution to areas
recammended for coverage under the NOCUSL Uniform Act—medical care, rehabilitationm,
rehabilitative occupational training, funeral expenses, loss of wages and replace- ace-
ment services., If the injury causes death, the NOCUSL AGE would compersate for
dependents' econamic loss and dependents' replacement losses. Reasonable attorneys
fees are also to be campensated. However, reinbursement is mot provided for

~ property loss or for pain and suffering.

At present, mOSE states follow the NCCUSE miodel and & fiot compensate
victims for pmﬁri:y 1088 or rOH-BCONANEG fxﬁi nd mfferﬁig’; The implicit
requirement of S. 704 that they do 80 to participate in the federal program is;
would likely more than offset any Financial bensfits of the proposed legislation.
While property 1oss and Certain Gther nion-econctiic 10sses can certainly be
devastating; first priority rust be directsd 5 “making whole® those victims who
have been physically and peychologically injured. States willing and able E
cover additional acpenseaﬁifi and non-economic costs of crime would .in no way be
precluded fram doing 80 by excluding reirbursement for such purposes from this
Tegislation. They would Gontinoe to quALify on an equal basis with the other
atates for TEiNOIEENENt Of iﬁj\m]-reﬁéeé ezpemea

Generally, we believe that federal funds should reinburse state compensa-
tion programs without a lot of Et‘ring§ attached. Thius we note with imovil
that the proposed legislation—as the NCCUSL Unifori Act——leaves & the discretion

of the Drdividoal states the minimm ard madmom mmomt of thelr awards:
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An exception to our "o strings” policy concems an ABA-approved
NCCUSL recanmendation that to qualify for compensation victims must report to
lm enfonx‘imf off:.cials within 72 hours after the comiission of the crime
unless ﬁﬁewﬁgoodcameférfmmgﬁasw. mfﬁuyﬂ'mhavéﬁen
vaudargumntsonbothsidesof this iasus: Oiibihiis; m;ﬁﬁélﬂ'ﬁf
requiring cooperation with the criminal justice system as a price of compersaticn
is reascnable and financially responsible.

A second suhgmichweumndmﬂmﬂdhea "Good Samaritan®
provision, mmmiﬁofeﬁé%ﬁmjuﬂﬁyﬁqﬁmtam
or apprehend a perpetrator. smhﬂividmnmcurmhﬂyvicﬁmo!m
Moreover, as ﬁe:q:orﬂngrequitmtmﬂmm; audla[:whimwould
encourage increased citi%en involvement in the state's overail crime prevention
strateqy:

The maximum state reinbursement wxder the proposed legislation is 108
of a state's previous year's compensation awards. If, ay we have suggested,
federal reimbursement is limited to a portion of actual ccets associated with
physmal or psyd':ological mjmi&'., the legislatim should lpecify uheﬂler or mt

is sufficient to provide meaningful assistance to State crime vicH: capersation
prograns. iiﬁieweuemhafdiﬁppoﬁﬁﬁaﬁﬁatqﬁﬁfﬁnﬁiﬁf
m&é"w"mfumm,mmmmmmgmmgm

is certainly a worthy goal. As Scn. Heinz pointed out in introducing the legisiation,
Mlymofmesuwwmﬂmmmmmmw@
p:ﬁBIers mmﬁﬁgﬁx@ﬁﬁiﬁfﬂmmiotﬁiﬁm oﬁﬁi

are afraid to advertise their benefits for fear that resulting claims will

roy

!
e
v
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deplece availeble resources. There are 6.‘:&:&1’ ]BrTg wiIEihT; i:éi’iods before &mpersa-
tion cIams are pmo&ssea or sﬁff;c;enf revernoes generat:ad to pay them. lack
of furds also discourages programs fram raising or eliminating the maximm
allowable award. This can severely disadvantage those most needy Vicﬂns

Sen. Heinz has estimated that the funding sources advocated by this legislation—
fines, penalties and fétféi&iiﬁ—ﬁill ﬁéirifé a minimmm of $45 million and a
fiastin 6f $125 million. Thos the oompensation portion would be somewhere
between $22.5 and $75 million. Even conservative estimates based on these
figures would accamodate a greater than 108 x’einbusarent to the states ﬁﬁ{am
iéﬁﬁu?éeiﬁlé ﬁfﬁé\?iﬁéﬁ wider the pro:osed legislat.im would of course be
nigher than this figure: In the past several years, several new programs have been

established., Some pmgram; have expa;ﬂ;i their coverage or increased the ammmt of

of their payments. In addition, new pavments for federal victims not currentlv covered
and the administrative costs assocu@ wiﬁh msﬁg fhei: claims would anply

uncfer th"e IBTJIEIEEI.T)EZ NG?EQ‘EI&?E; 1t appaars t.hat the amount collected is

than return all of this "excess" over to the U.S. Treasury, we would suggest
that the maximum percentage of reimburseable payments to the states Ee rai{sa
at-least 25%. Considerable ecgruni’ SGrGiiE 1CENEIves wolld Temain for ehe states

& Be resporsible; Moreover; this Migher maximam would rot commit the goverrment

beyond funds at its disposal since fifty percent of the amount collected for
Victin assistance pirposes wow'1 be an sbsoiute ceiling on the it distributsd
‘to the states for victim co- _nsation reimbursement purposes. '

" One FiFA] GAWENE on 83802 5f 8 Iégulaﬁm a8 it is curtently drafted—
the wording of the requirement regarding psydbloqm counselling {(b) (1) (B)]

is confusing. It would appear to require that the state fund itself is to pzw:.da




O

ERIC

Aruitoxt provided by Eic:

45

oourselling—or at least an:ange for sEh cmmséllinq—raﬂ:er than merely to
compensate victims who receive cumsélling from counsellors of their own dnoice.
Section 3803 pu:ovides ghat 508 of the funds collected by Ehe Crine Victins
Assistance Nﬁ aze o su;:port victim and witness assisﬁnce ptﬁjects Half
ofﬂﬂmtmtistobedntnbutaiatﬁcdimaﬁibfﬁnuweemnl
for federal activities. It would appear that at least part of the other half
would be available for state ard Iocal programs; however, as this is not specified
in the bill, we suggest s point be clarified. We also st:mneg Feoommend
that the legislation specifically state that specmiﬁ assistance programs— °
such as rape crisis centers and dmesuc vﬁleme ghelters—as well ar nrosecutor,
court, police and other gereral victim and witness assistance programs-

eligible for furﬁs @aer Eh.!.s section.

Section 3804 caIIs for the return of unexpended funds to the §i=.if€rﬂ
fund of t.heU s: 'l‘féﬂury With ﬂlee:ceepﬂmmtadabove—nuﬁy, that we
woild like to see the maximum percentage 8ligibility for state participation
i1 the victim compensation portion of #iis IegiSIaEim raised—-we agree with
the provisions of this section.

itiank you for your time ard attention. I will be glad to answer any

questions you ray have.

-
-~
it

24-906 © - 84 - 4 49
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rican Bar Association

Dear Mr. ChaZrman:

-— - - .-I very mxh appreciated having the op;ort:mity
appear before your Subcommittee on Aging last week o present
the American Bar Association's views $.704; which would

s requirements for vxcﬂﬁ conpensation programs.

- -—- In.accordance with. the National Conference of
camu;simers on Unifom State Laws' Unifoms. Crime Victims!.
Reparations Act on which it is based, ABA policy would leave
the_inclusior or.Zeleticn of such provisions uw o the dissreti
of the individual states. If, for either financial or philo-
sophical reasons, states wish to-incl
the Unifomn Act provides appmp:laimﬁui
and 5(h) of the i Act) .
extra set of paren ,thesectimamoptiomlardm"be
deleted.

S ,,je umﬂ;a snggest._ EhaE a faeTﬁI compensation statute
also recognize legitimate state differences in these areas and
base the amount of its reinbursement to each state on-that
state's vaymeats to victims, without réjard <o provisions recruiz-
ing a means test or minimum loss.

Please let us knov if we mighc be of furﬁ\er
assistance.

Eﬁs E ijIHpm —
» Victims Comittee

Comnittee on Labor and Human Resoutces
U.S,-Semate  ---
washington, D.C. 20515

SECTION OF CRIMINAL JUSTICE
1800 M STREET, N.w., 2ND FLDOR, WASHINGTON, DC 20030-5630 5006 + TELEPHONE (202) 3312200
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UNIFORM CRIME VICTIMS REPARATIONS ACT

SECTION 1. (Defimitions.) _ ___ o o
~(a) As used .in this Act; the words and phrases in this S&ctieni have the
meanings indicated. o S S
~__{b) "Board" means the Crime Victims Reparations Board created under Sec-
tion 3. o : E i
. () “Claimant" means any of thé following claiming reparations under this
Act: a victim, a dependent of a deceased victim, a third person other than a
collateral source, or authorizec on acting on behalf of any of them.
(d) "Collateral source” me iirce of benefits or_advantages for eco-
¢ lass otherwise reparable under this Act which the victim or claimant has
teceived, or which is_rea ilat rom:

dily available to him, from:
(1) the offender; __ ___ . _ I

N (2) _the government of th ited States or any agency thereof; a

state or any of-its political subdivisions, or an inStrumentility of two or _ __

more states, unless the law providing for the benefits or advaitages makes them
excess or secondary to-benefits under this Act; _ . .
- (3) Social Security, Meédicare; and Medicaid; -
(4) d temporary non-occupational disability insurance:
(5) workme tio O

(6) wage continuation programs.6f any employer; __
_ _€7) _proceeds of a contract of insurance payable_to_the

. roceed a sictim for
1655 which he sustained because of the ctiminally injurious conductj or
(8) a_ contract pr ing prepaid hospital and other health care ser-

vices, or benefits_for disability. . L

{e) “Criminally injurious conduct” means conduct that (1) occurs or is_
attempted in this Staté, (2) poses.a substantial threat of personal injury or
death, and (3) is punishable by fine, imprisomment, or death, or would be so
punishable but for the fact that the person engaging in the conduct_lacked
capacity to commit the crime under the laws of this State. Criminally injori-

ous conduct does not include conidict arising out of the ownership, |
or use of a motor vehicle except when intended to cause personal injury or
{f) "Dependent” means a natural person wholly or partially dependent upon

the victim for care or support and includes a ¢hiild of the victim born after

(g) ° economic detriment consisting only of allowable
expense, work 1oss, replacement _se vices loss . if injury causes death. _
dependent’s economic less and dependent’s repl:
¢ detrinm is not.less. However, economic detriment is loss although

. Noneco-

no ment 1S nC
caused by pain and suffering or physical impairment.

lowable expense" means reasonable charges incurred for rea-
ucts, services, and accommodations, including those for med-
tation, rehabilitative occupational training, and other

ical,caie; re t raining, ah@ ©LTE
temedial treatment and care. The terf includes a total charge not in excess-

of $500_ for expenses_in_any way related to_funeral; cremation, and burial. It
4688 not include that portion of a charge for a.room in a hospital, c.

convalescent or nursing home, or any other institution engaged in providing
nursing caté and related services, in excess of a reasonable and customary
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tharge for semi-private accommodaticns, unless other accommodations are med-
ically required. = - . e
oo -....(2) "Work loss" means 108§ of income from work the injured person
would have perforimed if Ke Kad not been if red, and expenses_reasonably incur-
red him in obtaining Services in lizu of se he would have performed for.
income, reduced by any i from substitute work actually perforiied by hi
or by income he would ha ned in available appropriate substitute woik he
was capable of perform

rming but
(3) _"Replacement services loss" means_eXpenses. reasonably incurred
in obtaining crdinary and necessary services in lieu of those the injured per-
son would have performed; not for income but for the benefit of himself or his
family, if he had not been injured: _ S
. .__.___(4)__"Dependent's economic.1oss" feans 105s after decedent's death
of contributions of things of &coriomic valie to his dependents, not_including.

services they would have received from the decedent if he had not suffered the

fatal injury, less expenses of the dependents avoided by reason of decedent's
death. [ ’ e .
- - (5) '"Dependents's replacement services loss” means loss reasonahly

incurred by dependents after decedent’s death in obtaining ordinary and maces-
5ary services i1 lieu of those the decedent would have performed. for their ben-
efit if he had not suffered the fatal injury; less eéxpens

suff nses of the dependents
avoided by reason of decedent's death and not subtracted in calculating depen-
dent's econ loss. .
(h)__"Non-economic detriment" means pain;

cal impairment; and other non-pecuniary damage: S
___... (i) "Victim" means a persom wbo suffers personal injury or death a

suffering, inconvenience, physi-

result of (1) criminally injorious. conduct, (2) the good faith effort of any
Person to prevent crimimally injurious conduct, or (3) the good faith effort
of any persofi to apprehiend a person suspected of engaging in criminally injuri-
ous conddcet.

SECTION 2. (Award of Reparations.) The

nomic loss arising from criminally injuri

ous_conduct if satisfied by a prepon-

derance of the evidence that the requirements for reparations have been met.

SECTION 3. (Crime Victims Reparations Board:) o .
. ...{a) _A Crime Victims Reparations Board is created. (in the ex e
branch), consisting of three members appointed by the Governor (with the advice
and consent_of the Senaté): At l&ast oiie member shall be a person admitted to
the bar of this State: ___ - el
(b) The terii of 5ffice of each member shall be (6) years and until his
successor is appointed and qualified, except that of the members first _
appointed one &ach shall be appointed to serve for terms of (2); €4); and (6)
vears.. A person appointed to fill a vacancy shall be appointed for the
remainder of the unexpired term. = . -
(c) The Governor shall designate a member who is admittéd to the Baf 6f

this State to serve as chairman_at the pleasure of the Goverfior.

@) rs shall (serve full time; receive an annual salary prescribed
by the gov _within_the available appropriatien not exceeding (

rs,) (serve part time; and receive ( ) dollars per diem,) and be
reimbursed for actual expenditures incurréd in performance of their duties in
the same manner as State officials générally.




O

ERIC

Aruitoxt provided by Eic:

»

SECTION 4. (Powers and Duties of the Board.) o o
~ (a) In addit .0 the powers and duties specified evhere in this Act,

the Board has the powers_and duties specified_in_this section.

{b) The duty to establish and maintain a pr1nc1pg179f£1ce7gngig;her nec~
«ssary otfices within this state; appoint employees and agents as necessary,
iid prescribe thieir Jutiés and compensation. R Lo

(- The Juty to adopt by rule a description of the organization of the
baiard stating the general méthod and course of operation of the Board: _

(d) The duty to adopt rules to implement this Act, including rales for
the allowance of attorney's fees for representation of claimants; and to adopt

rules _providing for dxscovery proceedings, 1qc1udxpg medxcal examxnatxon con~

cedure or pracuce requirements of the Board. _______
(C) The duty to prescribe forms for applications_ for_ reparatxon
(f) The duty to hear and determine all matters_relating tgfglalms for
eparations, and the power to reinvestigate or_ reopen claims without regard to
tatutés of limitatiofis or périods of prescription. o . .
{g) The power to request from prosecuting attorneys and law enforcement
nfficers investigations and data to.enable -the Board to deterimineé whether,  and
the extent to which, a claimant qualifies for reparations. A statute providing

,‘ s or victim's juvenile court records does not

il

Lechnxcal _and scientific facts within their speczalxzed knowledgeif .
(j). The duty to make available for public inspection all Board_ decisions
,ruIes, wrxtten statements of policy, and 1nterpretat10ns formu-

{k} The duty to publicize w1de1y the avaxIabelEy of reparaf ions and
information regarding the filing of claims therefor.
SECTION 5. (Application for Reparations; Awards; Limitations on Awards.)
~(a) An applicant for an award of reparations shall apply in writing in a
farm that conforms substantially to that prescribed by the Board.
(b)__Reparations may not be awarded unless the claim is filed with the _
Znard within one. year after the injury or_death upon_ which the claim is based.

(¢) _Reparations may not be awarded to a claimant _who_is the offender or

it aecomplice _of the offérder, for to_any claimant if the award would unjustly
Lenefit the offender or accomplice. (Unless the Board determines that the
interests of -uStice otherwise_require i a particdlar case, reparations may _
fist he awarded to the spouse of, or a person living.in thé 5ameé household with;
the oftender or his accomplice or to the parent, child, brother, or sister of
the wffender or his accomplice.)

~ 1d) Reparations may not e awarded unless the crxmxnally injurious con-

resulting in injury or

was reported to a law enforcement officer
172 _hours after_its oc

for ;h; faxlure to _report wi h1n that i{

1e Board finds there was good cause

. tn) _The Board, upon finding that the claimant or_victim has not fully
conperated with appropriate law enforcement agencies, may deny, reconsider, or
reduce an award of reparations.
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____{f) Reparations otherwise payable to a claimant shall be reduced or
denied oL L. . . B .o _

(1) to the extent the economiic loss upon which the claim is based
is recouped_ from otﬁer _persons, iﬁclﬁd;ﬁg céllitéral sources, Eﬁd

(2) .
buiory mxsconducf of Ehe cIaxmanE or of a vxcExm through whom he cIazms R
oard finds that unless
cial stress as the
result of economic loss otherwise reparable. A clgxmant suffers financial
stress only 1£ he cannot maxntaxn his customary level of health safety, and

In

making its finding the Bo er all relevant factors, 1nc1ud1ng
(i) the number of claimant's dependents;

(ii) the usual lxvxng expenses _of the claimant gggfhggffgmxly,
(iii) the special _needs of the claimant and his dependents; _
(iv) the claimant' 's income and potentxal earning capacxty, and

. (v) the cIaxmant ‘s Tesources.

does not. exceed tén per cent of his net fxnancial resovrces. A cIaxmanE's fiet
financial -resources do not include the present value of future earnings and
shall be determined by the Board by deducting from his total financial
resources:

(i) one year's ESrnxngs,r

(ii) the claimant's equity, up to §$30,000, in his home;

(iii) one motor vehicle; and
. ________ _(iv)__any other property exempt from execution under (the gen-
eral personal property exemptions statute of this State).

(3) Notwithstanding paragraph (2):
(i) .the board may award reparations to.a claxmant who

,Itnancxal resources 1n excess of Eﬁose aIIowaBIe under paragraph

condxtxon, and expectancy of inc 1nc1ud1ng future earning power, 1f finds
that the claimant's financial resources will become exhausted during his life-
time; or
~ (ii) the Board may (A) reject the claim finally, or (B} reject

the claim and reserve to the claimant the right to reopen his claim, if i
appears_ rhatighe ‘exhaustion of claxmant 8 fxnancxal
which event_the Board_may reopen pursuant to an application to_reopen if it__
finds that the resources available to the claimant from the time of denial of
an award were prudently expended for p&rsonal or family needs.)
,,,,, ((h) Reparations iay friot be awarded if the &conomic I6ss is less thani
(5100).). ALTERNATIVE & o

((i) Reparations for work loss, replacement services loss, dependenf‘
economic loss, and dependent's replacement services loss may not exceed 5200
per week.) ALTERNATIVE B

~ {(1) Reparations for work loss, replacement services loss, dependent's

_amount by which the victim's income is reduced below $200 per week.)

g(l)Reparatxons payable to a victim and to all other claimants sustaining
erpnom;c,loss,bgcauseroffgn]ury to or death of that victim may not exceed
(550,000) in the apgregate.)
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SECTION 6. (Notice to Attorney General; Function of Attorney General.)

_____Promptly upon_receipt of an prlicatxon for reparations, the board shall
forward a copy of the application and all supportxng papers to the (Attorney

General), who in appropriate cases may investigate the claim, appear in_hear-

ings on the claim,; and present evidence in opposition to or support of an
avdrd.

SECTION 7 (Informal stposxt1on, ConEesEed Case ) ) _ o
Unless precluded by law, informal disposition may be made of.a claim by.
stipulation, agreed settlement, consent order, or default. A claim rot 56 dis-

posed of is a contested case.

SECTION 8. (Contested Cases; Notice; Hearing; Records.)

3 ta) In a _contested case; all parties shall be afforded an opportunity
for hearxng after reasonable notice.,
(b) The notice of hearing. shall include: ___ ___

(1) a statement of the time, place; and nature of the hearing; ____

(2) a statement of the legal authority and Jurxsd;ctxon under which
the hear1ng is to be held; R . o S

{3) 2 referéncé to Ehe ﬁiiEiEGIEE gsectiofis of Ehé statutes hd rales
involved; and . S

(4) a short 5ﬁa plain statement of the matters. asserted. To the .
extent that the board is unable to state the matters at the time the notice is
served, the initial notice may be limited to a statement of the issues

involved. Thereafter upon application a more definite statement shall be fur-

nished.
(c) Every interested peggggfshgll7§g”g§§9rggd7§n opportunity to appear
and be heard and to offer evidence and argument on any issue relevant to his
interest, and exanine witnesses and offer evidence in_reply to any matter of
an evidentiary riature in the record relevant to his interest.
{d) A récord of the proceedxngs shall be made and shall include:
(1) the application
(2) all pleadings, motions, and 1nEermea1aEe rulings;
(3) evidence offered, received, or considered;
(4) a statement of matters off1c1a11y noticed;
o 7(5) all staff m L

. (6). offers of proof;_ obJect1ons, and rulings.

(e) Oral proceedings or any part. thereof shall be transcribed on request
of any party, who shall pay transcription costs unless otherwise ordered by
the Board._ . . . Ll . o_.

(f) Determinations 6f the Board shall be made in wr:txng. supported_by
findings of fact and. conclusions of law based exclusively on the record, and

mailed promptly to all parties.

SECTION 9. (Evidence of Physical Condition. )

~_(a) Th is no privil
client relationship, as to co
the physical, mental, or_ emotxonal condition of the cla1mant pr victim in a

proceeding under this Act_in which that condition is an element,
_{b) _1f the mental,; physical, or emotional condi ictim or claim-
ant is matérial to a claim; the Board may order the victim or claimant to sub-

it to.a mental or physical examination by a physician_or psvghqlog;gtliggd
may order an autopsy of a deceased victim. The order may he made for rood
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own upon_nofice £o the person_to. be examined and to all persons who
ve Eﬁﬁéiiéa:, The order shall specify the time, place; manner, conditions,
of the examination Or autopsy. and the person by whom it is to. be
to file with the Board a detailed written

the examination or autopsy. The report shall set out his Findings,

report of
including results of all tests made, diagnoses, prognoses, and other conclu-

sions and reports of earlier examinations of the same conditions.

~ (c) On request of the person d, the Board shall furnish him a copy

of the report. If the victim is deceased, the Board, on request, shall furnish

the claimant a_ copy of the report.

(d) The Board may require the claimant to supplement the application with
any reasonably available medical or psychologxcal reports relating to the
injury for which reparations aré claimed.

SECTION 10; (Eiifoccement of Board's Orders:) .If & parson. refuseés to comply
with an order under this Act or asserts a privilege, éxcept privileges arising

from the attorney-c11ent relationship, to w1thhold or suppreEE Evidéﬁéé EEIE-

of its powers and duties, the Board may petition the { ) Court for an

appropriate order, but the Court may not find a person in contempt for refusal
to submit to a medical or physical examination.

SECTION 11. (Award and_Payment of Reparations.) ___

(a) _An award may be made whether or not any person 1s prosecutegigr con-
victed. . Proof of conviction of a person whose acts give rise to a _claim is
conclusive evidence. that the crime was committed, unless an application for _
rehear1ng, an appeal of Ehe Eéﬁviéfiéﬁ, or certxorarx is pending; or a rehear~

a cr
nal prosecution that has been commenced or is imminent, but may make a tenta-
tive award under Section 15.

e Board shall determine
and award_reasonable attorney's fees, commensurate with services rendered, to

SECTION 12. (Attorney's Fees.) As part of an order, the Bc
be_paid by the State to the attorney representing the claimant. Add1t1ona1
attorney s fees may be awarded by a_court_in the _event of review. Attorney's
fees may be denied on a. finding that the. claim or appeal is frivolous. Awards
of ateorney's fees shall bé. in addition to awards of reparations and may be

made whether or not reparafxons are awarded. It is unlawful for an attorney

to contract for or receive any largér sum than the amount allowed.

SECTION 13. (Subrogation; Actions; Rllocat1on of ExP??EF§7)

{a) 1f reparat is subrogated to 311 the claim-
ant's rights to receive or recover benefits or advantages, for economic loss

for which and to the extent only that reparations are awarded, from a source
which_is or, if readxly available to the victim or claimant would be, a collat-
eral source. _

(b) As a pterequxsxte to_bringing an action to_recover damages related
té c¢riminally injurious conduct for which reparatxons are claimed or awarded,
the claimant shall give the Board prior written notice of the proposed action.
After receivifig the riotice, the Board shall promptly. €1) join.in_the action as
a party plaintiff to. recover reparations awarded, (2) require the_ claimant to
bring the action in his individual fiame, as & trustee in behalf of the State,
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to recover reparations awarded, or (3) reserve its rights and do neither in
the proposed action. If; as requested by the Board, the claimant brings -the

action as trustee and recovers reparations awarded by the Board, he may deduct

from the reparations recovered in behalf of the State the reasonable expenses,
iiicliding attorney's fees; allacable by the court for that: recovery.

{¢c) 1f a judgment or verdiet indicates separately eco omic loss and non-
economic detriment, payments ofi thié judgment shall be allocated between them
in proportion to the amourts indicated.. In an.action in a court of this State
arising out of criminally injurious conduct, the.judge, on timely motion; shall
direct the jury to return a special verdict, indicating separately the awards
for non-economic detriment, punitive damages, and economic less.

SECTION 14. (Hanner of Payment; Non-assignability and Exemptions.)

. (a)..The.Board may provide for the payment of an award in a lum
ifi installments. The part of an award equal to the amount of economic loss
accried. to the date of the award shall be paid in a lump sum. An award for

allowable expense that would accrue after the award is made may not be paid in
a lump sum. Except as provided in subsection (b); the part of an award that
may not be paid in a lump sum shall be paid in installments.
" (b) At the instance of the claimant, the Board may commute future eco-
nomic 1035, other than allowable eXpense, to a lump sum but only upon a finding
by the Board that: o .
(1) the award in a lump sum will promoté thé interests of the claim-

ants or . ___ ______ o - : ; -
{2) the present value of all future economic 1055 other than allow-
able experise; does not exceed (§1,000). - -

" (c) An award for future economic loss payable in installments may be made
ofily for a peried_as to which the Board can reasonably determine future eco-
nomic loss. The Board may reconsider and modify an award for future economic
loss payable in installments, upon its finding that a material and substantial
change of circumstances has occurred. L

~(d) An award is not subject to execation, attachment, garnishment, or

claim of a creditor to the ex

‘other process, except that an award for. allowable expense is not exempt_from a

it that he provided products, services; or

accommodations the costs of which are included in the award. ] A
(e) An_assignment or agreement to assign a rigbt To reparations for loss

cruing in the future is unenforceable, except (1) an assignment of a right

1t | nance, or

1
_teparations for work loss to_secure payment of al
child suppert; or (2) an assignment of a right to reparations f
expenise to the extent that the benefits are for the cost of products, services,
or accofimodations necessitated by the injury or death on which the claim is

based and are provided or to be provided by the assignee.

SECTION i5. (Tentative Awards:) _If the Board determines that the claimant
will suffer financial hardship unless & tentative award is made, and it _appears

likely that a final award will be made, an amount may bé paid to the zlzimant;

to be deducted from the final award or repaid by and reécoverable from the

claimant to the extent that it exceeds the final award.

SECTION 16.. (Reconsideration and Review of Board Decisions.)

13) . The Board; on its own motion or on_requesi of the claimant, may. recon-
sider a decision making or denying an award or determining its amount. The
Koird shall reconisider at least annually every award being paid in installments.

N &
~&

.
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An order on reconsideration of an award shall not require refund of am
previously paid unless the award was_obtained by fraud. = _ ,
f

._...(b) The right of reconsideration does not affsct the finality of -
decision for the purpose of judicial review. . . o
_ () A final decision of the Board is subject to judicial review on appeal

by the claimant; the (Attorney General), of the offender (in the same manner
and to the same extent as the decision of a state trial court of general juris-
diction).

SECTION 17: (Reports:) .The Boaid shall prepare and trapsmit (apnualiy) to
the Governor and the Legislature a report of its activities, including the name

of the claimant, & biief description of the facts, and the amount of repara-

€ions awarded in each case, and a statistical summary of claims and awards made
and denied.

SECTION 18. (Uniformity of Application and Comstruction.) This Act shall be
applied and construed to_effectuate_its general purpoae to make uniform the
law with respect to the subject of this Act amotig those states enmacting it.
SECTION 19._ (Severability.) If any provision of this Act or the application
thereof to any person is held invalid, the invalidity does not affect other
provisions or applications of the Act which can be given effect without the
invalid provision or application, and to this end the provisions of this Act

aré severable.

SECTION 20. (Title.) This Act may be cited as the Uniform Crime Victims
Reparations Act.

_ Senator Grassey. Thank you. Please proceed Mr. McGillis,
before I ask questions. -~~~
_ Mr. McGiLuis. Thank you, Senator: I am very pleased to be here
to testify on the topic of crime victim compensation; 6 months ago,
my colleague, Patricia Smith, and I completed work on a national

study on this topic. I will be very brief in describing some of the
findings of thatwork.
__Our study was funded by the National Institute of Justice; of the
U.S. Department of Justice, and it was designed in response to a

recommendation of the Attorney General’s task force on Violent
Crime. The President’s task force on Victims of Crlme,ibefgfgﬁlys
work shortly after we started our study and we sought to respond

to the information needs of the President’s task force as well as the
Attorney General’s task force: I should note that we were very im-
pressed with the final report of the President’s task ,f:di-’cé; and I
feel that its recommendations with regard to crime victim compen-

sation are right on point, and I am also very delighted with your
work and that of Senator Heinz in proposing Senate bill 704 which
would, implement some of the core recommendation of the task
force with regard to crime victim compensation. @~
In my testimony I will briefly describe how we conducted the
study. I will talk about what we found regarding the extent of
victim compensation program development around the United

States; and I will review some of the major findings and conclu-
sions of the study very briefly. o o
With regard to the methods used to conduct the study, five basic

data collection efforts were carried out. First, we conducted a na-
tional telephone survey of program directors of all of the programs
around the country that provide crime victim compensation. We
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obtairied a great deal of information and much of that is presented

inour finalreport. -~ . .

We also conducted a telephone survey of policymakers in States
not having these programs to determine relevant past initiatives in
those States and any plans for future actions to develop this type of
program. We reviewed available studies, as you might imagine, on
legal, political, and economic issues related to_this topic. We re-
viewed the legislative histories of the Federal bills that go back to
1965 and met with congressional staff who had worked on those
bills over a period of time to.try to find out what information they
had and why these bills had been considered by the Congress re-
peatedly and yet no bill has ever passed.. _. . .. .

" Finally, we conducted site visits to six States that were repre-
sentative of programs on a variety of dimensions. It is important to
note that the Attorney General’s task force recommended that a
relatively inexpensive study be conducted. I should stress that our

work is primarily descriptive. We did not collect data on programs’

impacts upon victims, for example, doing surveys of how victims
view these programs. We also did not collect data on how Justice
system agencies view these programs. We instead looked at the
programs themselves and their case processing. We also did not col-
lect the data on case processing directly from files; the projects pro-
vided us the data: So those are two caveats on the study. _____ ___
_ With regard to program development in the United States, the

first U.S. victim compensation program was developed in California

in 1965, and programs have ,sgi'eéd i‘épidlﬁ over the years, as my
written testimony indicates. I have some charts in the written tes-
timony that show the rapid sweeping increase of program develop-
ment: Especially in the late seventies, there was a great deal of
new program development. We now have programs in 36 States
and the District of Columbia; and there are just a few regions in
the Nation that do not have very much victim compensation pro-

gram development. Those_are primarily northern New England,
the Deep South; and the Mountain States, and if you look at these
States and think about them, they do share a number of character-
istics in common: Many of them tend to have relatively low popula-
tions, they tend to have relatively low crime rates, and many of
them tend to_have relatively low State per capita income taxes.
And I think that perhaps Federal legislation might encourage the

development of programs in these States, these regions that have

been relatively resistant to program development over time.

Now, with regard to the findings and conclusions of the study, it
is very important, I think; first to note that there is a lot of dis-
agreement in the literature about how these programs are doing.
There are some who say that they are doing extremely well and
some that say they are doing extremely poorly; and that is simply
caused by differences in notions regarding what the appropriate
goals of these programs are: = .. o
" There is one school of thought that says crime victim compensa-

tion programs should serve all innocent victims of crime;, and

people draw this notion from legislative ;éét;m;g% and floor de-
bates, and 8o forth, where sometimes sweeping goals for these pro-
grams have been stated during their déiiélbgiiié,ijt,, People_who
accept this as a goal feel that programs are doing badly because
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there are relatively low levels of public awareness of the programs;
relatively low percentages of eligible victims apply and receive
awards; and there are a large number of eligibility restrictions. So
that group says these programs are failing: -

._There ig another group that says that the programs can only * -

judged fairly in light of constraints placed on them by legislatu: -
and executive branch agencies such as eligibility criteria; funding

shortages, and what have you. These people feel that the programs

are doing very well. Because if you look at almost any of these pro-
grams, you would see that they consistently increase the number of

victims that they serve, their budgets increase even in these fiscal-

ly restrictive times; they have relatively low administrative costs;
and so that picture looks good, if you view it that way.

. The opponents will agree that, yes, all these lines are going up,
but they will argue that we are still at the bottom of the,,Frapﬁ
paper basically and we have a long way to go before we will ever
adequately meet the needs of victims: So it is important to keep in
mind that there is a very fundamental disagreement abou

grams’ success or failure. - o
_ With regard to the specific aspects of programs, my written testi-

mony presents a whole laundry list of issues that one could consid-

er, and obviously there is not time in the oral testimony to present

these. I will just give you a few brief comments on them.

. One big battleground is the issue of eligjbility restrictions. There-
have been a lot of arguments_about relative and household exclu-

sions, where people are excluded from payment if they are a rela-

tive of the offender or live in the same household: There are some
ways to get around that problem; and I have talked about them in
the report. Means tests have also been argued about a great deal.
The question arises whether these are welfare programs that
should only serve the poor or should they serve the whole popu-

lace? And minimum loss requirements have also been debated con-
siderably, and there has been quite a_bit of research on that; and
they have been opposed generally. Minimum loss requirements
might place a special hardship on the elderly because many are on
fixed incomes. Other issues that have been debated recently in-
clude the need for improved emergency award procedures; often-
times the procedures are cumbersome and slow, People are not

even aware the procedures exist at times. We probably need recip-
rocal agreements across States or other procedures to be sure that
if you are traveling, you are not disenfranchised from victim com-
pensation.. = . o .
_We need to improve public awareness of programs; although ob-
viously that raises questions about the need for more money since
we would get more applications: We need to expedite claims proc-
essing. Delays are considerable in Some States, and there is a lot of

concern about how to develop a fiscal base that is sound and that

works, and a lot of programs are moving to fines and penslties
funding in order to do &Tat; Thirty-six percent of the States now
use only fines and penalties for funding but there are substantial
difficulties in collecting these fines and penalties.
_In Tennessee, the State collected only $1,600 during the whole
first year of operation of the program; and the legislator who spon-

sored the bill had to actually go around threatening court suits to
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court clerks in order to get them to start sending the money along:

The State of New Jersey has a court monitor who goes out to the
courts and makes sure that people are collecting this money.

1 think it is also very important that we try to improve coordina-
tion between victim compensation programs and other victim serv-
ices like victim witness assistance programs. New York State; I be-
lieve, is helping to lead the Nation in this area. I am delighted that
Mr. Zweibel will be testifying later here because they have a great
deal to offer in this regard. Our report suggests a number of ways
that this coordination could be increased, and I am delighted that

Senate bill 704 funds both types of activities. ] o
I would just like to say that we also need to improve knowledge

in this area very desperately. We really do not know the impacts of
these programs on victims. I think that the many rejections of

claims that occur; oftentimes due to technicalities, might be very
harmful to many people. If you have already been victimized out in
the streets, to go into a program and to have an official say some-
how you are not meritorious, you are not worthy, even though you
were attacked by a criminal, I think that has to have a very nega-
tive impact on a person’s psyche. It is bad enough to be victimized
without being told that you are not worthy in some way; due to
something that you might view as a technicality. L
" 1 think it is really something to worry about. We might be hurt-

ing some people with these programs as well as helping others, and

I think we just badly need to study this. It can be costly to victims;
and it is probably costly to the Government as well. L
In conclusion; victim compensation programs have spread rapidly

across the Nation and around the world: In the coming years; we

need to expand the scope of existing programs, we need to insure
their fiscal stability and provide expeditious assistance to victims of

crime. . o L LTt
‘One Federal legislator a number of years ago pointed out that “It

ill becomes this great Nation to ignore the innocent victims of
crime.” Concerted efforts across the Nation are helping to dispel

the legacy of neglect that the legislator was referring to; and I

think if recent history is a reliable indicator, compassionate re-
sponses to the claims of victims will continue to increase.
[The prepared statement of Mr: McGillis follows:]
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I. INTRODUCTION

I am honored to have the opportunity to teltify before the Subcommittee

on Aging of the U.S. Senate Committee on Labor and Human Resources on the topic
'ltnnt Director of Harvard Law School's Center

5: victim compensation. I am the Ass

of American crime victim compenlation proqrnml. The ltudy was coauthored uich

pPatricia smlth and vas spon-ored by the National Institute of Justice of the U.S.

nepartment of Justicey the study was conducted under a contract to Abt Asaociates

Inc.: Cambridge, Macsachusetts.

The Copic of crime victim compensation has receivad conaidlrnble national
attantion in recent yeara, and since 1965 victim componlation progrnma have Eeen
devaloped in thirty-six ltates and the Diltrict of CquﬁSIa. At the !ederaI Ievel,

crime victim compensation IegIsIation has been xepeatedly propoled and has been the

sﬁBjeEE of extensive Congressional dehate and 1nvestigat1on. In light of these devel-
opments; the Attorney General s Task Force on Vioient Crime recommended in its Final
Report in September, 1981, “The Attorney General should order that a relatively 1nex'
pensive study be conducted of the various crime victim compensation programs and their
}EBUitE. The present study was designed in résponse to the Task Force mandate and has

programs:
1. the current extent of program development across the United States,
including descriptions of program policies and procedures:

2. the relative advantages and disadvantages of different program Ftructures

and operating procedures;
3. the costs of the various state programs ana thelr gsources of funding: and

4. !actors influencing federal and state leginlative efforts to develop vic- ™

tim compensation statutes.

Project Advxsory Board
Five Beisé'é have served on the Advisory Board of the ntudy and. have provxaed

the project staff with valuable advice. The Advisory Board memSern are: ME- Robert

,,,,,,,,,,,, P

on Violent Crime; Mz. Frank CarrIngton, a member of the Presiaen: 8 Task Force
on Victims of Crime; Profassor Gilbe.t Geis; a taculty member of the University
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of Californis, Irvine; Mr. Richard Gross, Morth Dakots Crime Victims Rspara-
E{uu h-ogru Director and former h-uunnt of ths Nstional Xssoclstion of

Crin Victis CGponuuon )utdn and Mr. Ronald auihol, lov York c:tu

Victise lond Director and cuxnne muan: of the Nstional Associstion of
Crime Victim Compensstion Boards.

Methods Usea to Confuct tha Btudy

Major data collection efforts sssccisted vith the present study have
included:

oc-i;i'niiéi&i iiiiﬁu to wt.hnr Ii!onnﬂm nglri!lw slrogn- chnnctulnacn

ing wocoduxu. Ths results of the Phons survey were susmmarised

in a series of ;lv-n metrices auctnunq ths policies and procedures of pro-
grens scross the nltian. Thess metrices were reviewed by program projqc;
dirsctors for srrors or amissions and ths informstion vas tpdated in light
o the Alvectors’ comments. Thass valldated Sateices wppiat IF €hs study's
final report. ’

(z) A ;.;i;phunn luzvoy of lnqulnun poucyu)un in atates Dot cur-
rently heving 7ictim compensstion p:ognu to determine vhet sttexpta (if any)
ﬂun hed besi in ths put ©o d-nlop proqrn-: and what plans {if any) ullhd

Zor the c.nIop-nt ot such progn- in ths Zuture.

{3) X zeviow ot aveilabls ruu:eh studies cn ths tcpic of vicu.-

comnueum includ.i.ng thoss exploring ths relevant legal, political, lna

economic fsctors involwed in the dsvalopment of 'uch uchlnhn. o
(4) A reviaw of the lsgislstive hhwuu of ths anoul Tiiiil
bills that hn" bun propol’ﬂ to nppo.-t victia co-ponuflm prograns; lnd

'] nvlw of tha I.ghllun ummu of selscted stats victu coapensstion
nle\nu to praua. i.nughu ngn‘unq the nnqo of views hnla regarding

- such prog-n- and their rationalss.

(5) Bits visits to six etsts progrens to cbtaln dtailed Iﬁ.féx!fflm

re naIng ths operations of nhcina prograns end to neu-pf. to dateraine

iﬁoﬁ lmnqih. and vaaknssses. Glm the range of 9001. of ths ltuqy noted

earlier; the sitas vere sslsctsd to maximizs the collsction of relsvast in-

formation to Sset tas varicus goalss snd to provids detailed cass study in-
formation to supplsment the talsphons reviev of program Gharactstistics.

-
e

~ 1
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The ux sites (Mew York, Wew Jereey, Plori&a, Tennseses, Nontana,

and Califs, §) wars rec nded to the membere of the etudy’s sdvisory

board end opprovod b.v zh- k,or to ths vlilﬁ. The olfo vliIEo ‘were oon-

ducted M.I.nq lpr.l.!. llly. end June of 1902, mriw ihi uu vh!ﬁl project

directore and their etaffe were interviewsd, proj.ct forms and vr.l.tf.on
ufcli‘lo ware collected, end relevant legisletors wers m.rumd vhen

pounah.
As was notoa nrn.i; Ebo lﬁﬁiﬁiy Ciiiin[ 'l fﬁﬁ Poru m Viiiiiii
Crime recommended the conduct of e “relstively inexpeneive

compensaticn issuee. This study provides highly detailed descriptive in-

Zorsation nqo:dhq uutuq progrems, but rescurie and time conetraints

meludod the pouIBIIIEy o! an Intm.l.n cnluu.m d woqru Lw-eu,

system o oqone.lu and othere. Nrthom:o, date sunmarios were aov

from information provided by the projom and have not. been ennoctod in-
dapendently by eveluatore.

Iopd

Prograen Develcpment in the Unitsd BEstea

In the United B ot in victim eoqponlnum hthotton
grew repidiy in the mid-1960s. Federsl legisletion was proposzed in 1964
Wlﬁiifoi RMalph Yerborough of Texas, enéd in 1965 Californie hscame the
2izat onio to dcvoIop e victis ec-ponut.l.m proqro..

I.I.nc-

mclon EWC 1 1 pﬂ-

have pread :op.l.aly acroes

sents e grephic eummary of the trend in prom- aovo!op-ut fcom 1965 to 1982.
. The nunber of progrems in operetion are noted on the left elde of the mph:
and the years that progrems were initieted ere ncted elong the bottom of the

greph. The i?a\'iih in the i\iﬁii of stetes hlvlnq prog'rou hae becn 1.-3:

sive, end the letezr 1970e were pqrt.l.culor!y ective Years for progras develop-
mant.

tin eoqnnut.lm proq:on aovn_op-ut in the United lntu. The uownu

!.I.mo indicets states In theh prog-rnn ore curronﬂ:y In op.rotlﬁ, and

the dashed lines indicete etates which are currently 1@!

Exhibit 1.3 provides e l.l.ot.l.ng of the etates having operstionsl programy,

4-5
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Exhibit i.i

(1) Alaske (17) Fevala

(2) californis (18] New Jarssy

{3) Connscticut (19) MNew Mexico

(4) Delevare (20) Wew York

(5) Plorids (21) ¥orth Daxota

(6) Bawaif _ {22) oOnio

(7) Illinoim {23) Oklahoma

(8) Indiana (24) Owegon

(9) Xansas (25) Pennsylvania

(10) Xantucky (26) Rhode Island
o (11) Maryland (27) Tennssses
- (12) Massachusstta (28] Texas

(13) Michigan (29) virgia Islends

(14) Minnesotas (30) virginia

{13} Montans (31) Washington®.

{16) Nebrsska (32) ‘wsst Virgimia

(33) wisconsin

iﬁfii iii W;ﬂ.eh Pr&iniixil%mﬁf*f

(1) Colorado _ - (4) Missouri
(2) District of Columbis (5) Bouth Carolina
(3) Iowa
“ﬁﬂ—‘&fhﬁl%lﬁon—w W Tagisiat ideration
(1) Louisians i'
States That Do Not Have Prograns
(1) Alsbama (8) Msw MEmpaiirs
(2) Arizona -(9) Worth Carolina
(3) Arkansas 110} Pusrto Rico
{4) Georgias*e (11) BSouth Dakota
{5) ZIdaho (12) Utah
(6) Maine (13) Verment
(7) MNissis sippd (14) wyoming
.. . Ths Waslidngton progras was refunded by the stats legisisture &
3/“/‘2: it had besn temporarily closed due to s reductiom in its appropris-

____ _ **Georgis has a atatuts that provides for compansation to "Good SRmari-
tans.*® .
NOTE: 53 jurisdictions ars included in t:is tabls: the fifty ststes,
ths District of Columbia, tha Virgin Islands and Puerto Rico.

68

ERIC

Aruitoxt provided by Eic:



O

ERIC

Aruitoxt provided by Eic:

65

thoss lipliiiﬁfiﬁé piéqnn, those in which legislatien is \macz emoiaon-
tion, and thoea that do not luvo programs. The £ive states that are listed
as currently implepenting prograns passed Erime victim é;ponutim legisla-
ics in 1981 and 1982 and are accriing funde for program operations and

dsveloping clnm ptoencinq Frocedures.
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II. ?INDINGB m CONCLUSIONS

Victis compeneation prognn have spread rapidly in recent yesra;
and a wide vuuty of typu of poqrm lnv. bﬁs divoxopod nc:ou f.ho

uﬁlﬁn. )Iijor iasues in the !IoIa Inuluao m!onnou In progTaa ration-

e proqzn lehhv-ontn, ptoqtu atructure and ozgnni-

liu, meane to

mechaniams; coordination with othor vicf.t.- urvteu. and potonthl impact
9pon v Icfm Each isaue li revieved EIi!Iy in turn.

e i

Victim ccnponution proqull have bun dtvoloptd for a v-r&oty of

Teasons. 'l'ho major rationales for programs IncIudo notions thae citizens
have a right to bs compeneated if the atate faila to Protect them (based
upon legal tort theory and contract thecry analoga), beliefa that programs

néo an nppiopruto huunit-éi-n ncponn by wv-mont m ecnponing hunn

zens ahould receive noiouneo and "welfare theoriea” aimed only at the
poverty stricken), and rationalee based upon potential byFroducts of victim
eoupcm-ttcn auch xa mprovod citizen cooponuon with lav enforoswent;

greater visibility of crime'a coets and coneequent ﬁ&iﬁid Incnnﬁvu for
crinme prevention, and the like. - '

v.x-y fow; if my, of the atate victia eunponutim atatutes reflect
a pure manifeetaticn of a ltnglo, hIGth ittteﬁntia rit.toulh for p;o;ri;
development. Moet of the bille are pramoted with lppuIn % CoEbiFAtions of
raticnales, and sometimes virtualiy aii of the potential ratiopailas can be
fcuha voven lomvhcu into A mingle zogunun debats. Aa a conaequence,
It is typically not El'.ur once & program has be acted incuy hcv broad
its mandate really ia. 1legisictive aponsora in acme juriadictiona el.urIy
njoct, on the record; the idea that the atate has a legal obligation to
eonponufo ﬁI viceiﬁ. ana tn some debates the insurance t.hocy is soundly
rejected in favor of the ch!nn modal. Gcn-nIIy, hawiviz, the pro&;;
goala of the programs are left scmewhat vague, with varying rationalee co-
cxuting on the record all in support of the aame legislation, even though
rationalea pay 5 Ixiﬁiiiﬁely ﬁééipiei;bli (i.g. insurance thecries and wel-
fare theories).

Such smbiguities are not uncommen in legialation and are, i part,
& patuzal responss to the need to form coalitions in support of a biii.
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rur€haiote; in the cu. of victim compeneation ugulntlcn. concern hgirding
the potcntui pwﬁh lﬁ program coets that could arise from a clear and broad
rationale hae likely made the Oﬁfﬁg o! iueli s rationale leee attractive.

Coet containment procedures incorporated in ﬁgﬁllﬂ;m (e.g. variocue eligi-

SIIIEy iiqmtziiinu and benefit reetrictione) often have an ia hoc qunuty to
them. The notxteftuii could typic-uy not be Serived from broa! principles
ju.uzytng progran development but yet are often mauuy for passage of the
tegtalation. While many legislatore are attracted to bille assisting victims,
they tend to be ciuttouo in deeigning programs and & not v{ah @0 itqn =
blank check for euch assiatance.

The ambiguities in victis coppeneation hqlohdon retionalee hae led
a n@or of observere (e.g. Bofrichter, 1978 and Muelier, ii&s) to nots that
typical program zlftonnio could ouppor: such broader foxms of noiimen
than are presently povlaoa. Profeasor nﬁ.u.: euggerks that the outer Zﬁﬁ

of such aseietance coul’ involve cnupcnuE{on !oz ail losees attridutable to

lam, aeeistance that ocould require approximatsiy ssvan ptz'cont; oL thc

American groes nlf.{onnI pwéduet ucozding to NMusller'a caiculaticnk. X moze

typicu view of rogrem outer Imes 15 the potmim thet aseistr~ce should
5. lviIIIblo to all innocent pereone injured ky Ic!mwtr'ltl!”\-- mtmthl

d.hq\nlu’luﬁtéﬂi pased upon euch factore as liuke w8 %he offendiz, Yinancial

condition, and releted zuutcﬁtono.

Aeseeeing Program—Achievements

The lleli o! pnetuon in the etated goals of vict!.- ecaponuﬁm pro~
grams can make aseessment of thatr lchﬁuvuenu very aifficwic. 1If grogram
Eﬁtowmmo are ocompered to the potential 9&1. doztving frop broad theoreti-
cal zlucnnloo, their po:fonlncc is not eatisfectory. FProjTazs are Jov in
visibility in most jurisdictione; and only e emall fraction of dlgib!o vic-
time of crime are awars of the programs and lpply for aseletance. Scme per-

gone who are nvnr. of szqtlu ehoon not €0 iﬁly &us to tho oc.plcx filing

of personal finances. FurthaTROTS nny of those vho & apply for aasistance
ars n;oeua s to program restrictione. Soe of theee raetrictione are

coiieidarad appropriate by virtually all cbeervers (e:g: the zoqu.i.rount that

the victis be innocent and not the cauees of the victimization) while others
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are oftan opposed (e.g. the njoction of mltenttml because the vIcth is
relsted to the offender sven though they may otherwise be innocent victims).
1t; Irﬁﬁlﬂ, progrsm schieveaents are compared to the £sr more modsst
qoaIl o!un inherent in their structure and pouein, nrq ;aq;in sppesT
to be quite nueoonful., The cormon ndﬁéctﬁl in scope ixposed st the ocutset

on msny proqull includs limited éiﬁiélan to advertise t.hu.: services (or
cases), dctu..lcd restrictiais

sctual prohibitions sgsinst advertising in some

‘o6 victim eligibility doponding upon t.ho utu.:o of thi Btil, thi TelticH-

ﬂn ‘Eypu and emounts of bensfits paylblc to victims. When judqid vithin ths
bounds of these ‘inherent restrictions nny progrlii nave peTiormed very well,
urving Lnezontiig h\ITIB.zl ol vlcﬁu over time, increasing their total awvard
payments even in Ehul of budgetary cutbscks, cperating with lov sdministrs-
tivo costs eupnnd to thoir onun budqtt and yot utniiﬁiiﬁﬁ iEIei cost

Such IehIichnéhtl a\rmﬁelca ‘Ehzoughout the nport in discussions of pro~
grem op.rotionl and funding.

In short, \duthcz one views the pzogrlnl as lucenui or failurss
depands ninly \pon ae's vtiv of the Ioglﬁﬁfc goals of victiz compenastion
mechaniszs: Pezaschs preising current progrsm op.ntl.onl point to the typicsl
annual report graphs demonstreting incresses in pzoqrul caseloads; budqtti,
and staff size. Critics of the "oqulﬂ ny agree that nany o! ﬂu grlph
lines are t:ondtnq upvnrd bUE Stress hat tha gsp betwaan the actual levels
of pozlomnco and needed levels of performance are enormous. They essential-
ly use much larger grsph paper and suggest that the proquu; have blroly left

the bottom of the chart in their achisvaments and have far £o go bafore Botng
Judged adsquats.

This complex Aissgreement regarding legitimate progrem sinms makes
it very difficult to answer the question; "hov exe the prognnl doing?'
Ir poueynkoxl stress uuua ¢II| of f:tbqﬂﬁ in nghf 6! Iogﬁhﬁvo
ate. If policymakers instead stste their support for broad rationsles for
their prog!ll’" {such as humanitsrian sssistance to all 1njurod victins) and

then do not pthdc the means €5 attain such qBIIl pat in fect hobble Ehctz
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tione of progrem succsee are leee credible. Critice ehuq- thet such ections
luggut an intereet by scme tn aovoIoptng "pupor' Progrens Chlf pwcvtde com=
pelling cmpalqn spaech material withoat 2ulfilling the etated goile of the
progrems. Such miemetchee between rhetoric end program etructures are con-
eidered txiu.lphl S.n the olovotion of form over .ubouncc S.n Ponticll oetion.

Foiﬁ!col erene, proponents of broad reticnalee for progrems need to convince
legisietore of the merite of the rationeles and need to etisulets ective pub-
e luppore S.n favor of brudonlnq vietha eoﬁponuttm pzoqrou eovnroqc. ;t

nente of broad eovczcgc typ.leony £ind through the couree

of logiuln:xw sction thet proqnn .truetu:u aoa ponetu cvoIvi in mbﬁle
ana cowplen Wiy, oni €ho firie]l progrem !u&u'u altimately ro!locf. whatever
the polici al market will bear. 1In meny etatee paseege of e victim compenea~
tion kil in +irtually eny form is'e notable echievement and ie the rseult
o! vcry mbounttn work hy the un 1 lponoon lnd mpportotu. Parlono

such proqnu prcvidc e foundetion \.pon which e lour, more canprehensive

DPTOgTAm Ean bs putlt.

Victin eqinpenuttai programs c-ﬂ be dcvolopod in e vortcty of voyl.
P:oqron eponsorship variee cmoldonbly ecroee the nl€l§n. workor'o Compén=~
eetion departments are the single xnet prevalent program eponeore (8 progrims)
followed ;y Efa; Eﬁﬁ;ﬁ. (7 proq-nu). ond dcplnunto o! pubuc u!cty (5 pro-
of sociel eervicee, governor's executive o!!leu, otc.). Attachment X sum-
marizee progrem eponsorehip and effilietion. Program etaff in some progrems
are iuiiy iiit‘g?lted into cxhttng lqcneiu and in other cases are quite inde-
pendent from the iéonelu. K review of the vericus models of prograt OPOMOX‘-
ship and effilietion euggeets that no one model i@ cleerly more edventegecue
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than any other, olt.houqh eonun court-bnod proqrm, end .spcetony thou

proSInu-
A number of aspecte of program etructuree and orgcniution warrent

clou ettention ir coming yeare. Thase emerging ieeuee include:

7 {1) The Queetion of Decentrelizetichn of Program Operetisn. Coloredo
ie currently implementing lcgieletion that will result in the etete heving
the firet totally decentrelized victis conpcmctlon program. Each juuehl

digtrict will collect tundo for victim coupomution md dietribute then to
opproprtofo vIefiﬁ ol' erln lli{Ioz propoeale have bun nede in recent
yeare in Frloride and Celifornie. Major edventages cited for decentrelized
program operetion include increased fairnese within rogimo of the etate in
fund collection and dhbuxuunt, potcntuny midtcr clairs verification
ana Invuﬂgoﬁlon, end potmtiony improved coordimation with local victim
witnesa gervicee: Poeeible disedventeges include verietione in the eveil-
ability of funde for victims paymente ecrose localities; probable inceneis-
tencies in evard sscisions acroms jlﬁtiﬁétimi, ina e 520513 of aﬁpnect-
ing progrem edminietretive coets in the varioue etate juriedictions. It is
too early to Getermine vhothoz dscentrelized victim compensetion eervicee
can; in fact; be effective; and the Coloredo Xperiment bears clses watching.
mi IIkoIDuSaa o! coﬁimcrﬁlo mportftu ecTode IocaIIEtu li elﬁ
decleion-meking end high edminietretive coets ehould certeinly make etates
very cautioue about adopting such e wodel, end succeeeful operaticn of such
& Bechaniien In one ¢x more etates should occur pricr to any itaoipiiia ripn-

cation of the &pproach.

1) ongx_-ma stofﬂng. It le Aifficult o determine opt.inll progran
ltﬁfﬁﬁg Arrangements in the fibunco é l:xigfny dn-?l.uod ruurch on the ef-
fectivenese of Gifferent epproacbee. Oiz etudy suggests Ehlf the ai\’rilopuunt
of an etonomous &oXe ﬁiSéi’ii ataf? reeponsible for the three mejor func-
tione of victis eoqnnu.unm proqrm {edninistretion, 1nvut1qot1m, and
aoeﬁion-n)dng) is pro!orihli to thi as pirotm of such fumctions acrose e
number of egencies. The mejor pProblems feced by eaurﬁ-ﬁua prograns that
disperee theee functione acroee two or more egenciee are noted in the réport.



ma.th nqu.tnuntu. rules regarding crime reporting and cooperation with
lav anforcement srricials, snd unﬁg dudnuu-

All victim cospenaation programs restrict tha Eypﬁ 6f financial losses
ihat are compensabla. Typically [rograms ars suthorizad to reimburaa victims
tor -idIeiI Ind/or funersl ¢ cxplnuu incurred as s result of a crime, and slso

to compenaats for :loat wagas or losa ot mppo:t to Ehu aopondcntu of s dsceesed

victim. Almost all programs provida reimburseaants for counasling Sxpensses In-
curred as the result of s victimization incidsnt. In most cases, these sre
p-Id as an u&ﬁﬁeﬂl wnedical axponn, though in soms casss s specisl claues
ir inciudad in tha statuta. In s faw atates, such & in Ilnuchuutu and
virginia, couneeling costs are only racovarabla in casss of sexual sssault:
Ths aIu of awards ;;5;&::: are suthorizsd *o provids vary coneidersbly, and
Kttlchnon€ l prasants s iﬁﬁlry of nxuun svard poueiu-

Major emerging issusa regarding CIIngIIIEy and bensfita poiicin
includs:

iii Tha n;\piopri-* ness 52 i\;iiii;; ;Eafﬁ;iﬁm’ A

1iving in ths same household as tha offender was ldapfﬁ i5 €hs !I.v Zasland
atatuts and vidaly raplicated in American Programs. Senator Yarborough (1965)
quuﬂonea €the approprntincu of nn:h s blanket lmluuion at ths time pro-
grams ware first being diirilapld in €4 Uiﬁtia Statss. Since that time many
observars have noted tha problams with such polIeIu- Y n\:Tnbcz of itltu are
inavtng conponuuon to such formerly axcludad classes of vlctlu If ths
awvards 4o not result n Eﬁi '\Tﬂjﬂit enrichment” of the offender. Such raforms
can enabls programs to avoid tha coristdezable ..nju-ucu that often occur in

ths sdninistrstion of blankat relativs and housshold oxcluuﬁna.

(2) The Propcz Rols of Financisl Msans Tests. A variety of onICY'
makers havs strongly oppond Eh. usa o! financiul mesns tests by victim

compensstion programs. Ona-third o! ths programs currently tn qontiou
uquiu that victims suffer substsntial financial hardship ﬁ!an they are
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eligible for compensstion. Efforts to an.orce ;.hon pruvuionl ury vidsly:
Policymakers need to un!uny eonltdor thﬁr malzIyIng rstionale for program
dtvllopnint m i.:Tplmnfinq such provisions. The use of e means test implies
a "wslfare® retionale for victim compensstion; ths abssnce of such s “quj,g.-
ment ixplies othsr rationales (e. g., an insursnce Iodol, torts wnd contracts
sodela, cte.). A nunber of states &y Corsidstiny SlITdrAting ELs Means test
htqh costs o! invsstigations regarding financial hnrdnhip, the
itiss thst can occur in denying benefits to victims: (npocuny t.hc
elderly on fixed incomes) who have baen dntgcnf li\ ouvinq lonqy. and ¢the chln-
Lng effect th;t such means tests can have on al} victims, even thoss experienc-

ing severs rinancial hardship, who might octhervise apply for compenistion.

(3) #inirum Loss Policies. Considerable eem:zmrly has oocurred ii

recsnt years ngnzding ths qppzoprnfomn o! i{rﬁm loss policies. The
adopted such requirements, end the minimum

njoriey ot fTogrsms (SBW hE
loss required is typically $100 or two continuous weeks SE lost ;i;ni.;ﬁ;.
Buch policies are adopted to reduce ndninntntivl colu ol cass hieklogi-
Oppomnu of wach pouetii mave nrguoa £rat ihcy meztﬂuio lgllnlt certain
classes o! vieiiu (e.g+, Zspe victims, the elderly and the digadbled). Bome
states have begun to exempt such victims from the minimum loss provisions.

Other gtstes (e. g., Illincie; nntueky, New York, snd wisconsin) ars iidﬁtng
to .Imrifo the sinimam 1684 requirenent ufogcthor. Buch elimination msy
Bave & variety of beneficial effects on programs, including 1;,5;;;;;3 progranm
iiiiiiiiii iﬂa ;\iEpT:!Tt- Gnmhlo und S\xtton (1977) hlvc mvntig-tcd tho costs

sany Bore vteflﬁ vlih only a 12\ incresse in program costs if ths require-
ments vere eliminated. Programs ghould consider eliminating or limiting mini~

=um loss policies.

(4) The Xdeguscy of rmergency Avazd oncoauxn- ﬁi'ziiiiéjr avard
procedures are often very ineffective in America's victim compenssticn pro-
grams. Programs should sdv.rtiss the ﬁ?iiiﬂiﬂiy of emergency awards; ex-
pedite miz pzocontnq, ard if pontbh divoIop a uplhnlfy vtiﬁtii ths

program to araft checks for such payments in those cases vhere the claim sp-
stance. Such reforms would

Peirs meritorious and a need exists for rapid s
not be likely to he very eoltly, and just as in many court cases 'julu.cc
dchyod is juiﬁ'ci dintod, piyﬁﬁti ainyia oftan boéii virﬁunl &niin of
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the benefits of victim cospeneation: During extended delaye victizs are
required to euffer preesure fram creditore whila they ere also suffering
fros their vieti.niution. A payunt e yur aftur the victhiution -ly
be better than nothan. POt often rot & great du! EEE.:- xipzma eper-
gency award procedurea ehould became a high priority of victim compensation
programs. In many casee legielaturee have provided programs with the meane

to cut the red tnpc entangling nuxqoncy avard r rnqmnll Wo'lrlu need to

fully Inphiiriﬁ thess ameérgency award nehnn‘.[ou. Attachnent c surmarizee
existing smergency swvard policies.

(5) Raciprocal Compensation Agreemente Among States. Pifteen etate
victim conp.nutim proquﬂ have dovnlopcd 2ictpréel1 ucjroﬁuiﬁn vtch éthor

ized within their juriediction. Buch agraements seem very appropriate in a

mobile eociety euch the the United Strces and eliminate unfortunate instances
in which vtetm are mnqn:n for éisipiﬁii‘tm .ﬁpzy because fﬁcy are not
victinized within their home etate.
etrongly considered by all victim cempeneation programs.

(6) Progrtx Lou Pravhiono. One cmtrovuohl typ. of Iou that

Only Hawaii and California comsider thie a recoverable loee,; and then only
for eo-called Good Samaritans. Thers ere tvo main reaaone for this exclu-
slen: 1) eiﬁ ﬁiiif éiié iaii of p?apiiéy is less 5ivnﬁéinq than pixyiiéii
injury; and 2) the fear thnt the coeta of -ueh coopenstation iaiIa be aetro~
nemical, due t.o the large proportion of crime in our nation that involvse
&.};;g. to o theft of p‘nonll proporey. '

In many etates, oven Eho coets ot ropIncInq oyoqluuo, Hiiitﬁé aida

and other prosthetic dsvices ara not coverad under the victim eenpem:ticn

etatutes. TFor ii;& individuale, sepacially the elderly: such loesae are
diVﬁﬁﬁsq and often ﬁpoutbh t.o handle on & ponrty-lcvol or £ixed inceme.
Cloee to two-thirds of uhtlnq program etatutea fncIuao a prEVIIIOn

allowing racovary of "other reasonable expensee.” This category of loesss

is sometizes used to allow for reimburaement of the costs of nplncing oye-

qluuo. huzlnq alas and other piaiﬂicfiei. In sddition; thia pzovi.uon

has been citad in the payment for tranaportation, ambulance eervicea, child
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care; Telocatich costs £OT TAPE Victiss and B Varlety of othar eXpenses
incurred ae the reault of criminally injurioue conduct. Including such a
fiaxible provision in the atatutea allows the program to exerciss greater

diecretion in pzoviding for the neede of citﬁ vtét!:il, and such flexibli-

Iiy ihoiﬁa be iiéﬁT!iﬁ.d-

The victis cc.ponuttcn ltuq? £ nt x‘oport prnoi:u a l\l-nnry of

claims application, claims verification, caae proceasing u.n. Sward pay-

ment and appsale. A number of emerging issuee regarding claims procseeing
require ettention; including:

(1) The Lack of Public Avarenses of Victim Cowpeneation. The var-
ioue techniquea for making victims avare of the availability of victim com-
;;\uuen eervices include goncrll advertisemente and notification of victi.u
by law SHL5TCOMABE personnel, maical pwoviaori, and victli/vtfmn ﬁlhﬁncc
programs. Many programs are not widely advertised &us to a concern that suf-
ficient funde are not available to pay all eligible victims in the etate.
This lack of public avareneee of programs in many atates io perhape the most
eritical 1ssue for victim compensation Programs.

The heaitancy of legislatore and program iﬁiﬂi&it’o"zi to encourage
the £iling of lcgitmn claims that may not be paid dus to lack of funde is
wnderstandable . Bet this mtﬁiﬁéy iﬁtkn at thn hom of the victim cqn-
pensition enterpria¢ and raises the queation of whather etates ara vinﬁg
to back up the high~scunding raticnales for programs with adequate financing,
The failure to announce the availsbility of certain cther forms of relief
{e-g-, vacciue durlng an optai.{e) vouii ﬁ énitaorod & scenédal. The
failure to make victim compensation broadly nvnihblo is also viewed as a
scandal by proponmto of such programs. Statee ahould reviev their currwnt
policiee ana funding wechanisss and seek to close the gap between program
rationalee and actual prograa operations. Innovative lunaﬁag Sources out-

aide of gononl revenuse Ay enable atatee to £u1£411 the broad goals pre-

sented in typtcix victim compeneaticn legislatiom.

{2) ’"’iﬂﬁﬁ’ Cliiﬁ Piaéiiiti’; Victim cwpiniittﬁi ptoqrm
often experience considerable delaye in cmee procesaing. Average claiss
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processing tises are summarized in Attschment D Such daleys inevitably
leaé to dleestiefection on ths part of victims and raduce the valus of tha

plyl.nt to victims eince thly wers required to sndurs an axtendsd pericd of

unclrﬁiniy ?iiiiatng paymént iﬂd, porh(po, ottong pnuun from craditore.
Tha finsl raport providae @ Feview nf atructurel, policy-rsleted and/or proce-
aurel fectors thet can contribute to delays in caes proceseing: Buggeetions
ars provided to cxp'ditl cleims [rocaceing, including ths uss of abirsvieted
procadurae in ocsrtain typee of casss ('\.g., small e:.m and funaral expense
requaets), revisad caes invuugouon pzocaauru, and more ziptd dﬂ!ttng of
chacks oncs tha claim has besn cwarded. Such improvemante may ‘be helpful in

naueIng i.hu aoluyi o@crtmcod by nny pogrm.

Program Costsand Punding

victin eonpenutim proquu- receiva funding from s nrhty of eourcae.
‘.l'hIzEy-xi.tno pcrconf 6! atiﬂnq proqzcn ars !u.ndud lololy throuqh gmnl

coets !or pcyninfl to victims nnd odnin!.otutiv. axpensae ara summarizsd in
Attachment £, end Iiﬁehu... PRy l lumn:y of nungu avarde givan by

progrems. A number of issuse regerding fu.nalnq -chanum nqﬁtn sttention;
inciuding:

{1) The Propriaty of Fines and Penelties Mechanie
of current steta victim coupsneatict programs are funded olely or in part

n3. Bixty peroent

through Tevanues from fines and penaltiss. Major forms of sich sechaniens;
inclods £ixed pﬂnltiu, proporuonn surcharges, and discrationary penalcise.
A number of critice havas euggestsd thet nnu and pouolu.u are an ineppropri-

fim programs. 'nun ct!tieo fael

sta anproach for funding victim compe

that sach mechaniems violets citizens rights to equal spplication 6.‘ the laws
nna zoq\i{n convictsd offandars to pay for Programs that tucy have no groetar
obligeticn to support than any othar etﬁuﬁl- such mcon!.ng has lad to

court chellangse of such mechaniems in Florida. Ths court ﬁpbld the appro-

prﬁ.ﬁunin of Iuch s !u.nding lpproleh. iiiiiidiiiii dulhngu -ly be anticis

fandsre to pay for victims of violant ofisnses is Plrticululy controvarsial.

Purthsr court acticn mey clarify ths proper rola of guch mschanieps; and

progrems shbuld be preparsd to argue in faver of such funding if Beceesary.
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{2) Techniquas for Celiscting Pinsa and Pensltisa Revanus. X vari-

oty of approaches to ancoursgs the oo..hctl.oh of finss mnd ptnlIttil Tevanua
havs been dovnlopod. Ona 6! ths sost pwmhlng newv approachea is tha uass
of a court monitor is Haw Jarsay to audit court acckets and determira if ths
courts ara, in fact, levying tha approprista fines. In Nev Jarsey; the
Administrativs Offics of ths Courts luwom f.h. vxcttl en}iﬁﬁiax prograa
and agaists it in inmtiij that courta camply vlth th

BeBsDRnts. OEhcr itates that face problems in collacting fines and penal-

s mandatad penalty as-~
ties may vish to conaider s similer approach. A atreng centralized judicisl
suthority's support may be naeded to maks such & -ﬁtﬁrtng System affactive.

Funding Solrces Other Than Pines and Penale

(3) PoiiISI. Kddltionl..

tias and General Rsvenues. A vaciaty of sdditionsl posaibls !unai;xi mechan-
isms exist othar than finas &nd ponnlttu ana qini?il Tevanuss. Major ex-
amplas includs n.tttuﬁt&i payments, cied1 li.tﬁ brought against tha offar
civil -uiﬁ Bzought sgainat third partiss, property forfaitura revanuas, and
Son-of-5am provisions to acquiras profits from offendars’ royuu.u ruuttinq
from commercial publication "of ths facts of tju atn. lonn of thesa machan-
isms .ppur to pi?txeﬁnily ;Twéﬁtiﬁig sources of ravanues for victim com-
penaation programs, Dit programs Bmay wish to cansides tha Z;iispiiﬁ of such
mechanisms for obtaining limitad Iupphmntnry funda for progrnn ;upport.

Coordination with Additional Vietim Support Barvices

Hiiiy apﬁtaﬁi iiﬁf ﬁi Ediaiﬁiuiﬁi victin campensstion program
sarvicas with thoss of othar victim support sgencies such as victim witnass

uthtlnce proqtlml. crisis urvicc prognu nnd victin hotnnu. rouibte

than 1& practica. As in virtually avary service arss with multipla providars,
victim compenastion and victim/witnssa sssistancs Programs & not alvays

&66{:-:.1;- and lonnttnnl feal in a:ilpicxf.teﬁ. pcrmuct arfiltated with béth

tovards victims and to beliave atrongly thst thair ssrvics is of particularly
great valus to victims. BSuch commitment is valuabls and perhaps nacesssry if
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poopIo are to perform waell anad viqorouoly povtao urvieu- !‘hh commi tment
inevitably leads to “turf” problems in an era of shrinking Fesoirces, however.
An effort will need to h uade to overcame tiie "turf" p:aum cu:mtly ﬁ:
wxistence ﬁd to Persuade programs tiat they can benofit vue another and vice~
ﬂ.ﬁ Ehzouqh increased cocperation. It is cstt:tcnl €nat progran adminigtra~
tore and etaff ettempt to look hoyond the rl;v.lziu of prograns to ways to
aut ottlin their oomnan guIl eld to c:iu victiu The dovolopunt 6!

vIac referrals to both types of proqr, ey Eﬁp to overcame. come resietance
to increased coordination. Moquiﬁl Tevale of funding for both victim euapon-
eation ana viecii/vIEnou aseietance programa by state 1ogh1|turii would
qzutly oxﬂuneo Program cooperation, and such tundiny can h ooupled with
etatutory requirements of collaboration Ik;tn € those provisions that are in
operation in California; llilcomrn, Nl&llﬁl, ona elsevhers. American crime
victims have lyrtla, complex problems, end a coordinsted effort &mong nzlouo
urvieo pzovldon i3 needed to address the full tlngo o‘ iccrnouie, Psychologi~

cal, and related problems cxperioncad by vteﬁlﬁ

Very little information is available riqudtnq Eho hpnet of victim
compensation p pzoqr.m upon victins: Faohit 1imited research studies suggest
that contact with vIcEﬁ campensation programs dces not clearly anrovo vie-
f.tm' lfﬂtudu toward ths criminal julueo syltu. such an oufeono is \opcd
for by some program propomntl, eince Programs VI.h E encourage improved
cooperation with jutﬁiéc systam liiﬁéiii:

Detailed {nforsaticn is not available regarding the impact of pro-
gTams on victims' economir or plycholoqiell nII-bitng- In!omlti.on is
needed regarding Lho uplct of metne program oIIgIbIIity policies ana
pr;:;&ii;h AR PRI N '-’Icﬁln compensation applicante rejected due to a
uchm-.nilh AN AT YRSAE hel victiu.izod once aglin, ond the lerci of an oL~

ncotvinq cornpen.lﬂon can Icqiuntoly feel onqirod or u.unhhod iz thcy
vere treated trusquely, had their finanoces and zolltld et:cﬁﬁfmul frves-

tigated insensitively; axperienced sxtensive G§IIYI (3 tuse proceseing, or

24-906 O - 84 - ©
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are unjult- A pxognn of!ending or distraseing ¢ 1.:9. mﬁbir of innocent
victiu ih:ouau onny éuphx p:oeoduru, njoetim due o factore con-
pueticu could result in & net ham €0 vicﬁlﬁ' senme of nu-bung in their
copmunity xithu than an u\pxannont- The virtuaily Eﬁ.! Iiei 6! u!onl-
tion an thie Epie 1s -ﬁﬂcthq, p;;ti;uhxly in light of the rahEInIy ‘ixgo
unt of money spent yearly on victim eﬁponutson adminietration and awarde.
lnuxeh o euch issuee is badly needed if program ponetu are to be refined
by I.gI.IlE\Trii vith th. concrete nesde of victims in -Iril nctiox than sivply

through hunchol' lnocMa, and Uhti-

ii:indltu:u, due ¢to an undertandable concern vIEh f.h. vnuc of 'juot another

study.* But Eho VERCUUE of information on this issue makes ISssarch on vic;i;a
izpact not just vahother® study; but virtually the "first® such study. Oppo-
sition to research that ie redundant, arcans, or otherwiee Sericuely flawed

Io laudsble; it is more difficult to praise ﬁlo éhlwpim‘tnq of vhat smounts
to ignorance. Ih & critical area of public policy, ignozance can potonttnly
be far more expeneive than ruu:ch- P-rhnpl scme etates can commission
ioliftvcly modest etudiee and encourage eocial science qudunto students to
conduct then a8 pirt of their doctoral dieeertation ressarch. ;u;l; an sp-
proach might luceoul‘uny arive down both the coets of nunch and thie costs

of iqnoxlnco .
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victim coppensation programs have cprcld rapidly acroes the United
BLatad and have also been 3;651653 ina -lny naticne a:ound the IorId. Such
pzoqnm )ﬁvc q:mid broid support, and !urfhoz grouth li\ Ehc miS-z o!
programs and the aize of existing programs appeare 1ikely. Programs have
asaisted s large mumber of innocent victims and are uk.ly to continue this
valuable eervice.

Scas Likaly peogram trends include incresssd flexibility in eligibil-
ity criteria (including thoase dunnq with rolative and bousahold exclueicne,
financisl mesna tes :, and minismum loeess) and increased use of fines ani
pan-luu noehnnuu foz fundtnq rather :hnn giiiizit revencas. iiijcr praﬁiiﬁn
Zaced by programs ﬁ:eluﬂc lnprcvlng pubIIe awvarenees, broadening eligibility
requirementa, expediting cleims processing and improving emergency sward pro-

;Eiiiii.

careful consideration as one posaible meana of helping programs meat their
obligstions to victims. Given the very tight limitations on the federal bud-
qot, sources of victim efifpihlitiﬁ'i fu’xsdtng other ihm gcneru zcvcnuu (i.g.}
Zedaral Zines and ponlltlu and forfeiturs Tevenues) Warramt pleicuiu ocon~
eideration. This project’s final report preaents a detailed discussion of
the prcvioul Conqxuumal afforte to ;A;; victim compenestien legislation
and notes the major parzisrs such quIlIlEIon Has faced: )
Victim compeneation mechaniams hava become Widely accepted in the

past two decades. Proqnu have been dwclapod in etates across the nation

due to the dcdielttm of lmndrcdu of hquhton and other citizens. The

major Euk In the eonInq dscadea vIII be to cxpniﬂ the scope 6! quEtng 7
programs, insure their financial etability, and seek to provide conaistently
expeditious and effective asaistance to victims. A federsl legielator noted
yours ago thif., "1t 111 h-cauc this great Nation to Lgnan the Lmoc.nt vie-
tinm of crime." Concerted e2forte l.n etate honul, vIcEIn caponlailm pro-
grams, and slaevhers are helping to dispal the legacy of neglect, and i
;..:;n%. ﬁiii&i} ' i Eiiiiii iﬁi&ii&, Eiiéﬁ EE&EEBEEG ZTPBEEGZ to the
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ATSHCHMENT A

PROGRAM SPONSORSHIP AND AFFILIATION

e {10TAL
_ _CATEGORY OF __ . ¥ = 33) DIR-
EPONSORING AGENCY STATES —W———— LENT—
Departsent of Public  Alaska | s 1
Sefety or Protsction Kentucky,
Maryland -
Minnesote
o ¥aw Jsrsey _
Workaen's Cospensation Florids oragon 8 2
or Industrisl Safaty Indiena !ﬁii°7
Board Montena __ Virginie
Rorth Dakota Washington _
Cotirts /Judiciary Delavaze. Kwde Islpnd 7 21
Iilinois™ .  Tenhiesses .
Masspchusetts West Virginie
Ohio
Bocisl Barvicas of Eavaff _ 2 6
Welfere Agency virgin Islands
Criminal Justice anse 3 12
Administration/ )jgbzglkg;
Department of Justice Oklahoma
wisconsin _
Department of Manage-  Connectic 2 6
mant or Budget Michigan® _ _ )
Governor's Bxacutive  Wew York" 2 6
Offices Pennsylvenie B
Other : Keveda (Ststs Bd. of Examiners ’ . 2 6
Californie’ (Stete Bd. of Control)
Fo Afziliation Naw Mexice® i 3

SpGiceionally Independent (N = 8) 24%).

Duuitiple sffilistions -- Courts (N = 43 12V).

Cpuitipie affiliations -- Courts and Adminlstrative agsncy) Attoriey Genersl
) srovides investigation (N = 1j 3%):

Seittipls affilisticns -- Attorney Genersl provides investigetion and
Court of Cleims makes decisions; but legislature
sust spprova all claiws bafore payment (K = 1: ).

(R = 2; 6%).
b/C/&i0y et number of programs with wultiple agency effilieticns is 6, or

188 of total programs-
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ATTACHMENT E
FROCAMR CONTS
__._ _ O CATEGORY _somaL TR N
FANGE OF _PADENIS ADUTHISTRATIVE SO
8T 20 VICIINS cosrs cosTs
Lass thas $20,000 m( 7.4 vz (0 18.000) ™ Cr.am
oK (v, .
921,000 o 9100.000 m(  57,088) - o 81,030)
Bl WM wm{ m 0
[}
X
x5 {
= (
- {
- &1
er( _
9100,001 ta 3300,000 i ax ¢ ®™{
. = { o ¢ i
Xt 232,100) = = {
X [ 238,430) ¥} K ( 340,792)
o 241,504) w(
m; 171,023) o
Y]
»(
- =t
9300,001 vo $500,000 KI ( 410,833) L ( 380,000) o[ 321,880)
A { 430,087) = WY { 400,000) ax{ 339.260)
2 ( 42.51) : K ( 382,184)
T ( 610.83)
w{ 4ns.ak7)
9300,009 so $700,000 or( 519,000) £ 500,031)
-t 573,089 ox{ &33,000)
&r { 632,000) o 647,064)
9700,001 to $1,000,000 T { : )1,482) wm( 781,18) [~ X
- »{ #36,000) ™y
(Bmall Jrogrems = 387,68 m{
wp to 0t million) = ( 950e,182)
st 01 ¢o W (1,300,000) oY (9,081,730) »n
93,004,000 » (1,415,873) om (1.831.279) ="
” & (1,808.430) I (1,400,000)
o T (1,980,340)
W 996) 2. (3-100,000)
7L 12,070,000) ® (5,107,953
I w (2,370,634) T (3,316.200°
(Nedime 'ivgrams ~ W (2,353.9)
_a1 €8 o) m (2,620,603
Over 03,000.800 WY {5.750,840) " 16,033,378)
e - = (7,084,200) on( ,$19) -
(large pr prame) € (15,270, 141) & (17,07,
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Senator Grassiey. You have been right in the middle of it, havc
you not? Mr., McGillis tarough your study, and you, Mr. Phillips as
a member of the Committee on_Victims of the ABA. ) ;
I have questions for both of you but I do want to compliment

you, Mr. McGillis, on your very exhaustive study, and start out by
asking if you found more often thain not; State programs are not
widely advertised due to the concern that sufficient funds are not
available to pay all the eligible victims within their State?

Mr. McGituis. Yes; That was my sense in most States that we
went to. In fact, a few of the State legislatures have actually pro
hibited advertising in the program legislation. Those programs still
distribute brochures and other material; you know, items that are
not considered advertising. There it a gray area as to what an ad is
or-is not: o
_ Yes; programs are very nervous sbout that. Understandably so
because I guess they are afraid of a run on the treasury or the in-
ability to serve a high percentage of the victims that would come if
it was highly advertised. :
~ Senatrr GrassLEY. Would it not be almost a natural action on
the pari of a law enforcement cificer who is investigating to some-
hi?w‘? want to comfort a victizn to remind him of a program like
this? . _ o : . .
~ Mr. McGiiuss. I think that happens in quite a few States that
law enforcement officers provide information: S

Senator Grasstey: I mean even if it were not part of thuir job.
__Mr. McGiLus. I think a lot of them naturally would do that if
they are aware of the program and its services. The same thing
occurs with medical providers at hospitals; a lot of them are keenly
aware of these programs simply because they are fearfal that siey
might not be able to collect, vou know, money on tke account with-
out the use of the programs. el Ll

Senator GRASSLEY. From your standpoint, do a majority of the

States. have multiple providers of victim assistance comper.sation,
and what are the possible drawbacks of multiple provider:*

~ Mr. McGirus. By muliiple providers, do you mean s¢j
cies? I am not quite clear.
Senator GRASSLEY. Yes. o

_ Mr. McGirias: Colorado iz considering having muitipis  'ers
by establishing decentralized system whereby eacii courn., sould
provide victim compensation. All of the States but Colorado; to my
knowledge; have a centralized operation. They operate out of the
State capiial and centralization helps insure consistency in deci-
siorimaking and many other benefits. Centralization can result in
some inequiiies where certain counties might disproportionately
provide funds to the pool of money and yet not receive back ade-
quate resources. In Florida; there has been some talk about Lrying

to piove toward a decentralized approach becauss som: counties

feel that thcy do not receive their proportional share of fu..ds. .

would be a drawback. . . - . . . ..
Mr. McGmis: To do it in a decentralized fashion?
Senator GRASSLEY. Yes.

_ Mr. McGrLus. 1 think there probably could be a serious draw-
ba.k because of the uneven decisionmaking that would go on across

Ly
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counties. There » not be muti: equicy, I suspeit, if you had dif
ferent administi in differer: counties making these decisions

and; ultimately - everyone i¢ 2 w-mber of the same State, it

seems it would ) + fair for an o 5. v~Jent victim in twe adiacent

counties tc have ' differrnt outéeises on their clis, }
Senator Grasst.  What abut the peoerwork, s it an tbelscle

or is it a fairly & ightforwerd procoss tiat s entily understood
and easy w accomp.ish? S )
Mr: McGiuus. No. The paperwork in sifre ! Shese Programs is

enormous. They seek documentetion frcini &', 3 Ve, eight different

sour<- 3. The prosecutor’s office; the police, t%e person’s employer,
if they have lost wages, medical proviiers of all sorts, the persons
themselves in terms of their fiscal status, if they have a meann

test, so_the paperwork can be enormous. 1 kaow California has
been trying to experiment with reduced paperwork in certain smel]

claims in order to try lo see if they can experite processing, and
they are testing to see how wmuch cheating goes 4ni in those cases.
They are taking a sample of these expedited cleims and they are
doing the full process to see if there is any fraud. _ -
_ Senator GRASSLEY. Is it easier for victims to reciive psychological
and social assistance in monetary compensation? = = =
Mnf) McGiLws: To receive financial support for that type of assist-
ance! __
Senator GRASSLEY. Yes, o
 Mr. McGrLuis. Many of the programs will provide funds for psy-

chological and counseling assistance. Oftentimes it will come under

some sort of medical benefits or some other clause in the legisla-
tion. I am not aware of whether it is more difficult to get that than

to get; let us say, straight recompense for lost wages. It seems as
though you can get both; depending on the nature of the claim.

Senator GRaSSLEt. Py the way, Mr. Phiilips, if you had any com-
ment you want to mak: Jn any of these questions I asked him, you
can do that. And vice versa. I have got some points I wotuld like to
make with you though. . o

Do you have anything you want to comment on?

Mr. PuiLLips. No; sir, _ e ]

Senator GRasSLEY. You made some very good suggestions in ref:
erence to our bill and I want to thank you for that very much be-
cause I know ¢hat the ABA is very good in many areas but particu.
larly in an area like this, where we are striking out new laws or

with very little precedent, and we appreciate it. We are trying to
build on a good piece of legislation that just ricently passed.

One of the issues brought up was your proposal requiring cover-

age of those who are injured trying to prevent a crime or appre-
hend a perpetrator, and I found that to be a good one. Are you
aware of whether any States have a provision like that? Or I could
ask Mr. McGillis too. o
Mr. McG.igs. I am not aware offhand: e
Senator {irasstey. And obviously you are not then; Mr. Phillips?
Mr. PaiLLies. No. . T ) ;
Senator GRASSLEY. A number of policymakers have strongly op-

posed the use of financial means tests by victims rompensation pro-

grams. One-third of the programs currently ir. operation require

%
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that victims suffer substantial financial hardship before they are
eligible for compensation. S L
Ts there an ACA opinion on applying a means test to victims?
Mr. PHILLIPS. I am not aware of a specific ABA position on that
question. We can submit further comments later.

1 think tiat our position, as I indicated, is that victim compensa-

tion is not a matter of race. It is not specifically—it should not be

limited to those suffering financial hardship because it is designed
to try at it st to offset the injustice of the crime.

~ Senator GrasstEy. Well, if you have any further thought on that,

we would appreciate them in writing: T do not know how much

work that is for you to get an opinion from your colleagues or com-
mittees. But we would appreciateit. . - . L
A similar question is what ‘you_might think of the minimal loss

policies. It is my ‘understanding about half of the States—or about

half the programs have such policies where you have to have them,
we will say, a minimum of 2 weeks of continued loss of income
from your work or maybe a minimum of $100 of loss. Does the
ABA support that? -~ = . B —
~ Mr. PuiLuies: Again I think I woild like to submit some written
comments on that point. o o
Senator GrassLEY. Well, that is perfectly appropriate; and that is

all the questions I have for either one of you. - ,
Do either one of you have any closing comments that you want

to make or additions? OK. Well, you have been very good:. Thank

you very much. - S oL

" Oui next panel consists of two State officials in charge of victims

compensation programs, Ronald Zweibel is chief administrator of

New York’s victims assistance program. That is one of the largest

in the Nation. And he is president of the National Association of

State Crime Victims Compensation Boards: I have a friend testify-

ing this morning, John Shaffner, who wrote the legislation for the

victims compensation program in my own ‘State of Iowa, and we
are just now getting that off the ground: I should say you &ze now
just getting that off the ground.

" We look forward to hearing your State’s perspective ot these
issues we are talking about and I think I will begin the same way 1
introduced you and ask you te proceed;, and remind you I have
somie questions that I want to a:L as well.

STATEMENTS OF RONALD ZWEIBEL, CHATRMAN, NEW_YORK
STATZ ERIME VICTIMS BOARD, AND PRESIDENT; NATIONAL AS-
SOCIATION GF CRIME VICTI¥ M PENSATIOR BOARDS, AND
JOHN T. SCE FFRN5R. LREGISIATIVE LIAIRON. IOWA DEPART-
MENT OF PU! LIC SAFETY,; A PANEL

Mr. ZweiBks: Thank you, and good morzing, Senator Grassley,

ladies and gentlemen. My name is Ronald Zweibel. -

As chairman of the New York State Crime Victims Board an
president of the National Association of Crime Victim Compensa-
tion Boards, 1 am pleased to have this opportunity to present writ-
ten testimony for the hearing entitled “Crime and the Elderly:

Doses Victim Compensation Work?”
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- In New York State, the Crime Victims Board receives over 8,000
claims annually of which 14 percent are from elderly persons: On a

national level, crime victim compensation programs have received
well over 36,000 claims of which approximately 11 percent are el-
derly claims: Since the elderly comprise a significant proportion of
the crime victim claims received, I would like to take this opportu-

nity to share my perspective on the elderly as crime victims. .
_ Since you have my written testimony before you; I would like to
:pgn’cjﬁthé next few minutes summarizing and highlighting my tes-
imony. I . o
- Mr. Chairman, on _the basic question you_have posed for this
hearing, does crimie victims’ compensation work for the elderly, my
answer is a qualified yes. Qualified because inadequate funding and
legal restrictions can and do act to severely limit the number of
awards as well as the amount and type of financial assistance that
y Stste crime victim compensa-
7 have little control over
~r, it is difficult to under-
«2 expected; at least in
crease financial support

can be provided to elderly victims by

tion programs. The program admini

these restrictions and limitations. IV

stand how most State governmenr:
these times of fiscal austerity, to g

for crime victims’ programs, partic . if the Federal Govern-

ment does not carry its share of the ‘urding burden. Of al major
social insurarnce programs presently operating in the Nation, crime
victims’ compensation appears to stand alone as having no Federal
involvement or assistance. Crime is, of course, a national as well as
a State problem. There are many program improvements which
could be made in existing State programs that will be helpful to
elderly victims of crime. Senior citizen organizations have long ad-
vocated in New York the elimination of the financial means test,
awards for essential property—I might add that that was added to
the New York statute this year—and special outreach and claim

processing efforts to reach isolated elderly victims. New York and a
minority of other States have responded to these requests of senior
citizens for special provisions. However, in all candor, I must
advise the committee that although crime victiin comp msation is
inexpensive compered to most law enforcement programs, many

State programs lack adequate fundinj: to effectively deliver existing

program benefits, much less provide for program enhancement.

The New York Siate Crime Vic'ims Poard exhausted its pay-
ments to victims funds 8 months into the 1982-83 Sscal year and

was required to interrupt payments tn crime victim for up to 5
months. Washington State elimisiicJ it program in 1981 for budy-
etary reasons and just recently reinstated the program. In some

States, the victims must wait a substantial period of time to receive
payment of their awards due to shortages of funds. This situation is
expected to continue and perhaps grow worse in 1984.

The cost of medical services to victims is continuing to soar. The

crime rate remains ot historical high levels. Applications for assist-
ance are ever incresxsing. Federsl assistonce or 7sg_rpg§ta§em?r§5
grams may be a rccessity just to maintain the evisting level of

services. In light of this sitvation, I would like to commend both
Senator Grassley and Senator Heinz for their support of Federal
assistance to State compensati~n programs a,:d j‘gi' their 1983 legis-
lative initiative, Senate bill 7., o,
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In reviewing this legislation, our majur - v=-~7_are that; one

adequate funding be available to “sccomplistt tunding levels set
forth in the bill and, two, that such funds actually find their way

to support the compensation and assistarice programs, particularly

at the State and local level..

" My written testimony at pages 10 and 11 provides 2 detailed
analysis of this particular bill. .. S
I a recently concluded study by APT Associates for the Nationai

Institute_ of Justice, it is stated that the President’s task force—l
might add this is on the last page of the report—it is stated that
the President’s Task Force on Crime Victims recommends that a
fund be created to assist ‘compensation programs. However;, no
State program under the ‘plan could receive more than 10 percent
of its awards for the previous year: Any money not disposed of
would shift to the Federal victim witness assistance fund.

 We oppose this particular formula as being insufficient tC assist
the State compenrsation programs. We feel that under your propos-
al in S. 704, as well as the House version in Congress:nan Rodino’s
bill, there would be adequate funding for the programs but not; as I
understand the_task force recommendation, which would provide
inadequate funding to State compensation programs.

I would like to close by urging the sibcommittee and its mem-
bers to push forward with urgency the legislative proposals for Fed-
eral assistance to State crime victim compensation programs. Since
1965, nearly every ckressiona: session has considered but failed

to enact legislatior. tor Federal aid to State crime victim prcgrams.

Sirice 1980, this issue has been studied and reporteZ on by the U.S.
Attorney General's Task Force on Violent Crime, the Department

of Justice, the President’s Task Force on Victims of Crime, as well

as several congressional committees. In 1983, the administration

has indicated its support as has Congressman _Rodiro; Chairman
Fish, and ranking minority members respectively of the House Ju-

diciary Committee. 1 bolieve that 1983 should be the year for the
Congress to enact this mach needed legislation.

Thank you. = - . o )

[The prepared statement of Mr. Zwe:bei fcilows:]
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INTRODUCTION

As Chairman of tuc New York Statv Crime victifs Board and President
of the Natinnal Association 5f Crimc Viceims Compensation Boards, I
the hoaring entitled; "Crime and the Elderly: Does Crime Victim
Comporsation Work?"

In New York State, the Crime Victims Board receives over 8,000
claims annually of which 14% are from elderly persoma. on a

hationai level crife vicEim compensation Programs have received well
oser 36,000 claifis of which approximately 11% are elderly claims.
sifice €he elderly comprise a significant proportion of the crime
victim claims received, I would like to take " his opportunity to

sharc my perspective on the elderly @5 €Z.i9 sivtiims.
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According to the most recent figurcus generated by the United
States Census Burcau in 1980, the number of clderly, 65 and older,
is well over 26 million, approximatcly llt of the total population.
With continued advances in medical technology the average American
can well be assured of living longer. Estimates have been given that
by the turn of the century approximately 17% of the total popula-
tion will be éear or over age 65.l

During the past years increasing attention has been placed
on gaining a better understanding of the problems and needs exper-
ienced oy this crowing segment of the population. Since more than
60% of the nation's elderly are located in metropolitan areas with
a large majority living in inner cities wherse victimization is
high, crime is consistently targeted as a problem faced by the
elderly. 1If the U.S. Bureau of Justice Statistics victimization
rates for elderly crime victims arc accurate, out of the 26 plus
million elderly, approximately 182,000 will be victims of violent
crime in 1983. Although seemingly shocking. when we compare the
number of incidences of violent crime to theft crime, the real
tragedy of elderly victimization unfolds. According to the Bureau
of Justice Statistics: '

. 642,000 elderly will be victims of personal thefts;

. 1.3 million elderly households will be victimized by

burglary; and,
« 1.5 million elderly households will be victimized by
larceny.

These statistics only paint a partial picture of the crime

problem faced by our nation's elderly. To gain a fuller per-

spective, conditions inherent in the aging process that increase
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the elderly‘'s vulncrability to criminal victimivzation neced to

be identified. Only in this manner can we hope to better under-
stand the relationship between crime and the clderly, such that
needed interventions can ke created for this specific victim
population. The conditions identified by many professionals

in the field of gcrontology include: cconomic, physical, en-
vironmental, social and psychological aspects.

Economic Conditions:

Almost half of the population, 65 or older, are retired and
live on fixed or low incomes at or below the poverty line. To
have money stolen or needed repairs donc on damaged property can
have more far reaching implications than a purcly economic evalua-
tion would reveal.

Physical Conditions:

Diminished physical strength and stamina are experienced by
all persons going through the aging process. Also, with advanced
age comes a grcater possibility of physical frailty and disability
which makes the elderly, as a group, more vulnerable to attack.

Environmental Conditions:

Since the majority of the elderly population live in
metropolitan areas in neighborhoods considered high crime areas,
their susceptibility to attack is heightened. Thus, many urbah
elderly find themselves in situations where the next door neighbor
could be the next elderly victimizer. Also, many elderly in urban
areas find Qalking or mass transit as their only means of trans-
portation which puts them on the street as easy prey. The issue
dates of benefit checks are widely known in urban areas; thus,
the elderly are more likely to be victimized repeatedly and fre-

quently by the same offender.
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Social Conditions:

More often than not the elderly live lives that are socially
isolated. wWhether this isolation is sclf-imposcd or not the fact
remains that this very condition makxes the elderly highly vulnerable
targets for victimization.

Psychological Factors:

The fear of crime in-and-of-itself keeps many elderly residing
An urban areas virtual prisoners in their own homes. This fear of
violénce can lead the elderly to accept unwarranted limits on
heis freedom to the s:ixtent that their lives are continually im-
poverished and their freedom becomes non-existent.
It apgea - that the crime problem experienced by the elderly
has two discinct aspects: .

1) the actual incidence of being victimized; and,

2) the dysfunctioanl fear of being victimized.

™e questions that must be raised at this juncture are:

. are existing sictim ser.ice providers assisting the
elderly in overcoming the actual consequences of
victimization?

. ar~ ex’ %ing victim service providers assisting the
elderily irn coping with and overcoming the fear cf
victimization?

. What types of victim service programmatic changes
or mauifications are needed on a State level to
ensure that curreatly unmet needs experienced by the

elderly victim are fulfilled?

3
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. what can the Federal Government do to assist the states
in achieving their victim service goals to better serve
the elderly vic;im?

The short answer to thesce important duestions is that
crire victim service programs are providing ;aluable assistance
to t! .sinds . elderly crime victims, but due to legal restric-
tior: saceyuate funding, and general lack of public awareness,
are r. ' Ay only a small fraction of the nation's elderly victims
of crime. While it is often stated that crime is primarily a local
and state problem, it is also truc that crime is a national problem.
The Federal Government must do its sharc. Unfortunately, legis-
lation that provides cven a modest level of federal funding assis-
tance for state victim compensation proyrams has in the past
repeatedly failed to bc enacted by Congress.

However, in light of the 1982 President's Task Force on
Victims of Crime Report supporting Federal financial assistance
to State crime victim compensation programs, the support of the
Federal Administration and legislative interest shown in both the
Senate and the House, we look forward to positive legislative
action by the Congress in 1983 to assist clderly and non-elderly
victims of crime.

. above

In order to answer the/ questions in detail, it is necessary
to examine the two distinct types of victim scrvice programs
currently operating in the nation:

. monetary compensation programs; and,

. victim/witness assistance programs.
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Compensation Programs

Eligibility: To date, there arc 39 crime victim compensation
programs in the United States including the District of Colum-
bia and the Virgin Islands.2 There are some basic similaritics
in determining a victim's eligibility, compensable crimes, and
compensable losses in all programs. 1: yeneral, a victim is
determined eligible if:
a physical injury is sustained;
. cooperation with the police is evidenced;
. he/she is a dependent of a deccased victim; and
the claim form is filed within appropriate time
frame.
In addition to these rather gencral provisions, approxi-
mately one-third of the compensation programs require some
type of "financial mcans test" to Further determinc eligibility.
A majority of statc compensation programs also require that the

victim be a resident of that state.
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Compensable Crimes: Most gencrally, compensable crimes include

all vinlent crime; murder, rape, robbery, and assault, whcre the
victim was the innocent victim of a crime. A little over one-half
(54\)3 of all the programs reccquire that the crime not be perpetrated
by another family mcmber. Also, at this time, the majority of com-
pensation programs do not recognize motor vehicle crimes giving rise
to injuries of innocent partics unless such vehicle is used with in-
tent to inflict bodily harm.

Compensable Losses: The majority of the compensation programs

will make awards for: medical expenses, the loss of earnings or sup-
port, psychological counseling, occupational rehabilitation, and
funeral expenses.4 These awards are made by reducing the amount of
any applicable collateral benefits including life, health and dental
insurance, disahility benefits, social security benefits, etc. Some
programs require that a victim sustain a minimum loss. In very few
programs can the loss of property or pain and suffering Le conrsidered
as a compensable loss. .
In 1983, out of the 180,000 elderly, violent crime victims,

8 avezage
98,280 or 543° will sustain a physical injury.’ Looking at the/award

6 for all compensation programs and applying that figure to

rate of 61%
the 98,280 physically injured elderly crimc victims, approximately
60,000 could receive an award for cecmpensable losses. When this figure
is compared to the nearly 4,000 elderly victims expected to rece}ve com~
pensation, the rcalization must be made that a large elderly crime vic~
tim population is not receiving needed assistance from the present

scope of compensation available.
Special Provisions: While crime victim compensation programs

do not, as a rule delineate between elderly and non-elderly victims,

there are programs that have taken Steps to institute a few special
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provisions which are of benefit to the elderly. These provisions
include:
‘eliminaticn of the minimum loss requirement as done by the
States of New Jersey, Pennsylvania;
‘awards for home care and other replacement services as done
by Connecticut, Florida, Kansas, Minnecsota, North Dakota,
Ohio, Oklahoma, virginia, Wisconsin;
‘awards for the repair or replacement of essential personal
property as Jone by Connecticut, Delaware, Maryland, New
York, oOhioi
'utilizing claims investigators or implementing special genior
" victim units who are more sensitive to the problems experienced
by the elderly crime victim as done in the states of Illinois,
New Jersey, New York;and,
‘referral and linkage to other victim assistance services us
done by the great majority of Compénsation Programs.s’6

Needed Improvements: 1In light of the special conditions of the

elderly which aggravate the consequences of the victimizations, compen-
sation programs need to take a variety of measures to better serve
this victim population. 1Ideally, compensation programs need to
consider doing the following:
‘eliminate the financial means test and/or minimum loss require-
ment;
.°estab1ish informasion and referrel to other aging services
provided by other programs
*implement and/or expand awards for essential personal property;
‘heighten outreach efforts to the isolated elderly victims;
‘create or establish special claims investigation units to

deal specifically with elderly crime victim claims;
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‘establish or heighten links with other victim assistance
scrvice pProGrams. .

Victim Assistance Programs: In an cffort to serve the nccerds
of the whole victim, clderly or not, victim assistance programs
cvolved to fill the gap lett by compensation programs. While the
39 compensation prograﬁs provide assistance for the victim's
economic hardships on a state level, over 400 local victim assistance7
programs throughout thc country have the ability to meet the other
complex problems experienced by crime victims. Many programs do
not distinguish between the elderlv and non-clderly while others
are specifically gearcd toward assisting tho elderly victim.
whatever the case may be a wide array of services arc offered to
scerve the necds of the clderly. These scervices may include the
provision of:

° emergency shelter, food, money and/or sccurity repair;

° 24 hour hotlinec;
crisis intervention;
outreach;
advocacy and referral;
follow-up counseling;
transportation and escort scrvices;
assistance with insurance claims, restitution payments,
and victim compensation;

* assistance with the legal process including a procedural
orientation, notification of case schedule and disposition,
preparation for testimony, the securing of legal counsel;

* wvictim/witness waiting arcas; and,

victim/witness protection, as nccded.
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These scrvices in conjunction wi;h crime victim comnensation
scek to make the victim whole once agqain. Thus, the relationshin
between victin: assistance programs and compcnsation proyrams can
be crucial.

Out of all the vietims served by victim assistance programs
24%7 are elderly. when this fiqure is compared to the 11¢ elderly
victim population scrved by compensation programs, one can safely assume
that victim assistance prograws certainly comr,lement the limited assist-
ance available from compensation programs. The fact stil' remains
that aside from the services being provided to some
victims, a large majority are not heing served duc to many program-

matic constraints.
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The Federal Government's Role:

Analysis of S.704, Crime Victims Assistance Fund, introduced
by Senators Heinz and Grassley. I would like to commend both
Senators Grassley and Heinz, for their support of Federal assistance
to state compensation programs and their 1983 legislative initiative.

In reviewing this legislation, our major concerns are that
(1) adcquate funding be available to actually accomplish funding
levels set forth in the legislation, and (2) that funds actually
be used to support victim compensation and assistance programs,
particularly at the state and local level.

Various recvenue estimates have been given for this legiaslation,
but the total annual rcvenue for the fund will necd to be at
least $30 million in order to meet the legislation's stated goal
of providing 25% funding assistance to state crime victim compen-
sation programs. Should actual revcnues collected prove to be
less than $30 million per year, we believe the legislation should
give priority to statc victim compensation programs. Compensation
programs are not only the oldest victim service Programs in the
nation, buc‘are the"front linc"programs that provide direct, tan-
gible relicf for the hardships suffered by the nation's elderly
crime victims.

Should revenues be inadequate to fund cxisting victim com-
pensation and assistance programs at the 25% level, the distribu-
tion of these very limited funds to train law enforcement officials,
provide technical assistance *.0 the states, or establish new
Federal witness programs or a victim's advocate in the Department
of Justice “hould, in our view, be given secondary priority.

Moreover, the bill as precscntly drafted does not

b
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authorize or require the distribution of any funding assistance
to local or stace victim assistance programs, even if adequate
revenues ar® received by the fund. At the very lcast, any
legislation enacted by Congress should guarantcc that a major
portion of funds collected for the nurposc of aiding victim and
witness assistance programs, should be distributed to the state
and local programs through the appropriatec state agencies. It is
these programs that bear the burden of assisting
the vast majority of the nation's crime victims,

As chief administrator of/:g: :gtion's largest crime victims
program and President of the National Association of State Crime
victim Compensation Boards, I can testify that the basia
need for federal legislation/;:ovide funding assiStance to elderly
and non-elderly/;ig;ist has never been greater.

In late 1982 and early 1983, the New York prograﬁ; which has
traditionally received adequate state funding, ran out of funds
for compensation awards eight months into the 1982-83 fiscal year.
Payments to victims were therefore delayed up to five months.

This inadequate funding situation for New York, and most other state
programs is expected to continue and perhaps grow worse in 1984,
The cost of medical services to victims is continuing to soar, the
crime rate remains at historic highllevels, and applications for
assistance are ever-increasing. Federal assistance, for some gtate
programs, may be neceséary just to maintain the existiry level of

services,
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Senator GrassLEy. Thank you very much.

John, will you proceed? Mr. Schaffner.

Mr. SCHAFFNER. Mr. Chairman, my name is John Schaffner. For
the last 11 years, I have served as the legislative liaison officer for
the Iowa Department of Public Safety, which is a statewide law en-
forcement agency. I am also the administrator of Iowa’'s new crime
‘{ictf',‘insl) 8r:;:paration program, which became operational on January

of 1983.

As a result of these dual roles, I have had the unique opportuni-
ty of shepherding our victim reparation bill through the Iowa legis-
lative process, a process which I am sure the chairman is very fa-
miliar with. I also had the opportunity to implement the new legis-
lation once it was enacted. I am pleased to be here today to share a
few remarks and concerns with you.

I might begin by saying that crime victims have repeatedly
voiced concern over minimum law requirements enacted by legisla-
tures to contain costs. In practice, this exclusion places the elderly
and low income victims in a distinct disadvantage. A threshold of
$l1)00 gr $250 represents to them substantial losses that they cannot
absorb.

Victim compensation programs differ generally in residence re-
quirements. Some States will only compensate residents that are
victimized within their borders. Others will compensate their resi-
dents regardless of where they are victimized, but will not compen-
sate nonresidents who are victimized within the State. States that
attract large numbers of tourists have been hesitant about offering
gov?irage to nonresidents for fear of depleting their compensation
unds.

At least 15 States have kntered into reciprocal agreements. Al-
though this policy is a first step toward a more equitable approach,
it is limited. To address this problem fully, States should agree
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either to compensate all eligible individuals victimized within the
State regardless of their residency or to compensate their own resi-
dents wherever they are victimized. I recommend that no Federal
assistance be given to those State compensation programs that
have restrictions limiting payments to only residents of their re-
spective States.

An example is found in our own Iowa experience. Our law pro-
vides that a person who is victimized in Iowa, regardless of the
residency, can be compensated. We had an Iowa resident that jour-
neyed to Florida and was victimized in Florida. Florida will not pay
because they were not a resident of that jurisdiction. We believe
that that is an inappropriate bar by certain States. So I would ad-
vocate that Federal funding be made available to those States who
in fact do not consider residency as a test.

Our Iowa law does not have a minimum threshold payment to
receive a claim payment. We process all claims but do not have the
mirijmum threshold. I think that was a question that was raised
earlier.

Senator GrRAsSLEY. Backing up one step, you just made the point
that we ought to have a requirement in the Federal law that resi-
dency could not be a requirement by the individual States.

Mr. ScHAFFNER. If they in fact are receiving Federal funding for
the program. The Iowa law is also based upon the same concept
that your proposal deals with. Qurs is based upon a surtax on all
criminal files, whether that be a traffic fine, or a fine for a major
felony offense. We implemented the compensation program without
increasing any type of taxes; merely a surtax on criminal fines.
The Iowa fun: has generated about $1.2 million annually. About
200,000 of tha. money was appropriated by the general assembly
specifically for crime reparation. There are also other programs
funded by the surtax fines. We are one of the recipients. it is not a
trust fund operation.

The propriety Federal funding revolves around two issues. First,
the propriety of the Federal involvement, and of course second, the
cost to the Federal Government. I believe there are at least two
sound reasons for Federal participation in State victim compensa-
tion programs. First, most State programs currently compensate
Federal victims of crime. However, because of financial problems,
many States may be unwilling or unable to continue to do so in the
future. If State programs stop helping victims of Federal crime and
no Federal efforts are made, then either there would be no help
available for such victims or victims of crime over which the Feder-
al and State governments share jurisdictions, would find their eligi-
bility, dependent upon some bureaucratic decision as to which ju-
risdiction will, in fact, provide compensation. These decisions are
based on considerations that oftentimes have nothing whatsoever
to do with the immediate needs of the victim. But the Federal Gov-
ernment could, of course, commit itself to aiding victims of Federal
crimes. If this course is chosen, probably a new bureaucracy cover-
ing 50 States would have to be created. The startup and continued
administrative costs of such a program would be substantial. A du-

lication of State and Federal effort would not only be inefficient
gut would be confusing to victims that we all seek to serve. The
most unfortunate result of this would be large sums of money
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which could be expended would be expended on unnecessary ad-
ministrative costs rather than made available to those victims who
are in need of assistance.

The point I am making is that I think the States have programs
in place today and could administer to the Federal victims through
the existing State programs with 100 percent reimbursement for
those Federal crimes which the States are asked to provide com-
pensation for.

I would hate to see another layer of bureaucracy created simply
to administer Federal funds to Federal crime victims. I think we
could piggylack on existing State programs that are now in place.

Second, the Federal Government has a history of making sums of
money available to State programs for criminal justice purposes,
such as funding for the law enforcement agencies through the
former Law Enforcement Assistance Administration, and the Fed-
eral Government has also made money available to the States for
education and rehabilitation of State prisoners who have commit-
ted State crimes. If the Federal Government will step in to assist
State prisoners, it seems only just that the same Federal Govern-
ment might also step in to help citizens that were victimized by
those Federal crimes.

I recommend that the Federal victim compensation funding
moneys be distributed to the States according to the following
guidelines. I believe that the 25 percent proposal that was advocat-
ed by the ABA is probably a little bit more generous than the cur-
rent language of the bill, and I hope that there is some considera-
tion by the subcommittee of increasing it perhaps from 10 percent
to 25 percent as has been advocated by the ABA.

Money from the Federal crime compensation fund could be ad-
ministered to the States as follows. The States would in fact report
the total amount of compensation awarded the previous year, and
these figures would be totaled to get the total compensation to be
awarded nationally. Each State’s award would be figured in terms
of its percentage on a national total. Each State would be awarded
that percen‘age on the compensation fund for the ensuing year
with limitations that it could not receive more than 25 percent of
its total award for the previous year.

Speaking now about the elderly specifically. In the past two dec-
ades, a great deal of concern has been focused on the needs of the
elderly. Many people believe that elderly Americans are especially
vulnerable to crime. They are preferred targets of crime, yet data
gathered by the National Crime Survey over the past 8 years show
that younger persons under the age of 65 make up a disproportion-
ately large share of the Nation’s victims. The rates of crime
against the elderly are comparatively low statistically speaking.
However, I would like to share with you a few thoughts that the
statistics did not put in real human terms.

One of the great fears of an older person is a fall. Older bones
are brittle and break more easily than younger bones. A leg or hip
that is broken during a mugging or a purse snatching can result in
immobility and dependency for long and prolonged periods of time.
Such injuries can even result in the permanent confinement to a
wheelchair or nursing home. Thus relatively minor physical inju-
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ries weigh oftentimes much more heavily on our older victims of
crime.

On the whole, our older persons also have a diminished income
or are oftentimes on fixed incomes and have fewer economic re-
sources than our younger Americans. Dependents on pensions or
social security payments commonly make old age a time of econom-
ic insecurity. The limited resources of the elderly are used for ne-
cessities. This factor explains how even a small loss would often
result very heavily on a senior citizen. Criminals also, as we know,
attack the weak. The reduced physical capabilities of older persons
often act as incentives for victimization. In addition, due to the eco-
nomic factors and patterns of neighborhood transitions, the elderly
are likely to live in close proximity to high crime areas. The elder-
ly are also more dependent on walking and public transportation
which oftentimes increases their exposure to criminal activity.

We talked earlier today about the fear of crime which is particu-
larly pervasive amongst our senior citizens.

I would like to close my remarks today by talking a bit more in
detail with regard to the Iowa statute. The question was raised ear-
lier are there States that do have a good samaritan provision. I am
pleased to report the Iowa statute does have a good samaritan pro-
vision. The Jowa statute also requires that we publicize the exist-
ence of our victim reparation program. There is a legislative man-
date that we publicize its existence. We also have statutory lan-
guage that law enforcement officers, social workers, and victim as-
sistance programs shall publicize the existence of the program, and
I think you are particularly on point, Senator, when you said that
law enforcement is the first line of contact with crime victims. We
have prepared for our Iowa law enforcement officers a little card
that they carry in their briefcases. They tear that card off and give
it to the crime victim and the information is there for the victim to
begin pursuing compensation. So I think that is particularly impor-
tant.

The bill that you have worked on with Senator Heinz talk in
terms of making training available for law enforcement officers. I
think there is a language in the bill that states that some funding
will be available for training of law enforcement officers. I would
suggest that maybe that language should be more specific and say
that the training should focus upon sensitivity training of those of-
ficers toward the needs of crime victims. The language may be a
little bit too broad the way it is drafted today. Training of law en-
forcement officers could be interrupted to mean that we would
train them for accident investigations or we could train them in
firearms usage. That type of training might be a little bit afield
from perhaps what we are trying to focus on in crime victim assist-
ance.

Our program in Iowa is a bit more conservative than some
States. Our maximum payment is $2,000 per victim. Some States, it
"is $15,000 or $20,000. But we think this is a foot in the door. We are
concerned about future funding of our program. We have a sunset
clause in our legislation that sunsets this law next July. I am sure
our appropriations people will be looking very carefully at that and
if there is some possibility of getting some supplementary Federal
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funds, that would certainly enhance the contiruation of our pro-
gram.
So, with that, Senator, I would defer to any questions that you

might have at this point in time.
[The prepared statement of Mr. Schaffner follows:]
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STATEMENT
OF

JOHN T. SCHAFFNER
LEGISLATIVE LIAISON OFFICER
IOWA DEPARTMENT OF PUBLIC SAFETY

Mr. Chairman and members of the Senate Suhcommittee on Aging,
my name is John T. Schaffner. For the last eleven years, I have
served as the Legislative Liaison Officer for the Iowa Department
of Public Safety (a statewicde law enforcement agency). I am also
the administrator of Iowa's new Crime Victim Reparation Program,
which became operational on January 1, 1983.

As the result of these dual roles, I have had the unique oppor-
tunity of shepherding our Victim Reparation Bill through the Iowa
Legislative process and following the enactment of this new legisla-
tion, I was assigned the responsibilities to administer the imple-
mentation of our new reparation statute.

I am extremely pleased to have the Opportunity to testify before
your suhcommittee today.

Daily, we are exposed to a plethora of media reports about cases
of violent crime such as murder, rape, robbery or aggrevated assault.
These news accounts reflect the fact that nationally, during the last
fifteen years, we have experienced a rapidly accelerating upsurge in
violent grimes. As is so often the case, attention is directed to
the perpetrator of the crime and to the criminal Jjustice system. But
what ahou? the victim? What of his or her ianjury, suffering, humili-
ation and financial losses? It has been said that the victim is twice
victimized: once by the criminal and once by the criminal justice
system. The victim is generally left hélpless, often destitute ané

almost always unattended.
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I believe there is a growing awareness among many today, that
the victims 61 violent cr;me have too long been the '"forgotten per-
sons" within our society and within our criminal justice system.
There is much Jjustification %or this concern. Not only do the vic-
tims of crime suffer directly from the criminal act with all its
psychological, physical and economical ramifications, but victims
are also often subject to the additional trama during the criminal
Jjustice process.

Traditionally, our people look to our criminal justice system
to prov;de a gense of security from those who break the law. It was
a belief in this fundamental rule of law, upon which our country was
founded. The court is our sanctuary.

Victims control their impulse to seek revenge against offenders
in return for the government's promise to protect them. Moreover,
victims pay taxes to the government for this protection. Since the
government forbids victims to take the law into their own hands, it
seems fair that when government faiis to protect them, the victims
should receive at least the same attention government now g?ants to
criminals.

I believe, however, there is cause for optimism. Since 1965,
thirty-eight states and the District of Columbia have enacted crime
victim compensation legislation. Victim compensation is an unusual
program in terms of its ability to generate political support. In
a sense, it is difficult to find opponents of victim compensation.
The major focus of opposition to compensation programs generally does
not rest with thevprogram philosophy, provisions or target clients,
but in concerns over its potential costs. Payments are made from

state administered funds upon application by eligible claimants.
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Payment does not depend upon the arrest and conviction of the offen-
der and there is no need for the claimant to secure a civil Jjudgment.

Support for the idea of victim compensation may have heen gener-
ated by the general puhlic's increasiné awareness of the growing crime
rate and the changing perception of the likelihood of becoming a crime
victim. As the puhlic perceived the chance of victimization to he
higher, support for a program which would offset some of the negative
consequences of victimization would he more likely to grow.

One aspect of victim compensation, which brings hoth public and
law enforcement support for the concept, i3 the almost univerﬁal pro-
v’sion that victims must cooperate with law enforcement officials to
he ahle to he éliﬂ.hle for victim compensation. In this resepct,
victim compensation has the potential to assist not only the innocent
victim, hut the system designed to bring the offender to Jjustice by
encouraging reporting of the criminal incident and willing participa-
tion in the criminal Jjustice process.

Coverage generally extends to both victims and dependents of
victims and the laws generally define hoth terms broadly. Most of
the statutes con&ition eligibility on the victims having reported
the crime to the police and cooperating with the. police during the
investigation and prosecution of the criminal act which precipitated
the claim.

Compensation generally is provided for unreimhursed medical ex-
penses, funeral expenses and loss of earnings. Property losses gener-
ally are not reimhursed. Several states provide compensatiop for such
additional expenses as psychiatric services or psycqological counseling.

Most of the laws set a ceiling on the amount of recovery hy individual
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claimants. In a few states, up to $50,000, but more commonly in the
range of $10,000 to $15,000.

Most of the victim compensation programs-are financed from
general revenue funds, although some are financed and hold in part
from offender assessments, such as & surtax on criminal fines.

The philosophical basis for compensation programs varies from
a legal "tort" theory whereby the state is seen to have failed to
protect its citizens adequately, to an humanitarian rationale for
which all citizens should receive assistance for the compelling
needs, to yet another theory that recognizes victim satisfaction as
a benefit to the criminal justice system. In reality, most programs
represent a mixture of these rationales.

I believe that financial compensation for losses that victims
sustain as a result of a violent crime, must be an integral part of
both federal and state governments response to assisting those inno-
cent citizens. No amount of money can erase the tragedy and trama
imposed upon them, however, some financial assistance can be impor-
tant first steps in helping crime victims begin the often lengthy
process of recovery.

The financial impact of criﬁe can be severe. There is a tendency
to believe that insurance will cover most costs and losses. While
some victims have adequate coverage, many others do not.’ The poor and
the elderly often have no insurance. Even those victims who have cov-
erage discover that recovery 1; made difficult or impossible by high
deductible clauses, or that their policy is limited or has precluded
payments for such expenses as loss wages and psychological counseling.

Several state compensation programs now share & common concern,

- -
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the maintenance of adec iate funding. Victim claims may have to wait
months until sufficient fines have been collected or until 2 new fis-
cal year begins and the budgetary fund is replenished. Creditors are
seldom patient. While waiting for funding that will eventually come,
victims can be sued civilly, harassed continually or forced to watch
their credit rating vanish. Not only is compensation important, its
payment must also be timely to save victims further inconvenience,
embarrassment and substantial long term financial hardships. The
fuﬁding constraints also discourage programs from eliminating or rais-
ing the maximal allowable award.

Crime victims have repeatedly voiced concern over minimum laws
requirements enacted by legiélators to contain costs. n practice,
this exclusion piaces the elderly and low income victims in a distinct
disadvantage; a threshold of $100 or $250 represents to them a sub-
stantial loss they cannot absorb. Victim compensation programs differ
generally in their residency requirements. Some states will only com-
pensate residents that are victimized within their boundaries. Others
will compensate their residents regardless of where they are victim-
ized, but will not compensate ﬁon-resideuts who are victimized within
the state. States that attract large numbers of tourists have been
hesitant about offering coverage to non-residents for fear of depleting
the compensation fund.

At least fifteen states have entered into the reciprocal agree-
ments. Although this policy is a first step toward an inequitable
approach, it is limited. To address the problem fully, states should
agree either to compensate all eligible individuals victimized within

the state, regardless of the residency or to compensate their own
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residents wherever they are victimized. I recommend that no federal

assistance be given to state compensation programs that have a re-

striction limiting payment to only residents of their respective

states.

The propriety of federal funding for victim compensation pro-
grams, revolves around two issues: 1) The propriety of the federal
involvement and, 2) costs. There are at least two sound reasons
for federal participation in viciim compensation. First, mosf skate
programs currently compensate federal crime victims. However, “ecause
of financial problems, many states may be unwilling or unable to con-
tinue to do so in the future. If gtate programs stop helping victims
of federal crime and no federal efforts are made, then either there
would be no help available fur such victims or victims of crime over
which federal and state governmenfs share jurisdiction would find that
their eligibility for assistance depends upon a bureaucratic decision as
to which jurisdiction éill provide compensation. These decisions are
based on considerations that have nothing whatsoever to do with the
immediate needs of the victim.

The federal government could} of course, commit itself to aiding
victims of federal crimes. If this course is chosen, the new bureau-
cracy covering fifty states would have to be created. The start-up
and confinued administrative costs would be substantia;. A duplica-
tion of siate and federal effort would not only be inefficient but
would be confusing to victims we seek to serve. The most unfortunate
result of this would be large sums of money would be expended unneces-
sarily on administrative costs rather than made available to those

victims who need assistance., Secondly, the federal government has a
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history of making suhstantial sums of money availahle to the states
for criminal justice purposes, such as fﬁnding for law enforcement
agencies through the former Law Enforcement Assistance Administration
and the federal government has also made money available to the states
for the education and rehabilitation of state prisoners who have com-
mitted state crimes. If the federal government will s*ep in to assist
state prisoners, it seems only just that the same federal government
not shrink from aiding the inuocent citizens victimized by those very
prisoners the go@ernment is now assisting. '

I recommend ti:at federal victim compensation fund monies which
may he dishursed to existing state compensation programs meet the
following guidelines. The decision shoul& he made to give money to
only existing programs, rather'than to provide seed money for new
programs. (Programs already in existence are currently giving ser-
vice and needed tinancial'help, they are currently meeting the needs
of victims and should not he disadvantaged. Further, requiring that
state government assume the initial costs of starting the program and
the primary responsihility for continued funding, assures the exig-
tence of a genuine State commitment rather tﬁan the initiation of a
proposal simply to put a claim in for the available federal funds.)

No _state program should be eligihle for a portion .of the compensation

fund, unless it provides compensation for anyone victimized in its

horders, regardless of the victim's state of residency, Provides com-

pensation regardless of whether tke crime violates state or federal

law and provides compensation for psychological counseling required as

a result of victimization.

Money from the federal compensation fund could be awarded among
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the states as follows: All states woulq report the total amount
of compensation awarded the previous year and those figures would
be totalled to give the total compensation awarded nationally.
Each state's award would be figured in terms of its percentage on
a national total. Each state would be awarded that percentage of
compensation fund for the ensuing year with limitations that it
could not receive more than twenty-five percent of its total award
for the previous year. The twenty-five percent limitation will
guard against depletion of the compensation fund and against larger
states drawing off too large of segment of the fﬁnd. I further recom=-
mend that states be reimbursed one hundred percent for payments made
for federal crimes. - I believe that either direct federal funding or
earmarking a2 portion of the federal block grant is an appropriate
vehicle for transmitting the federal dollars to the state treasuries.
The elderly, as you know, are &, sizable segment'of our population.
the 1980 census data indicate that 11.3 percent or more than 25 million
Americans are sixty-five years of age or older. Eleven percent may not
seem like a very large segment until put in its histolxcalbperspective.
In 1900, only four percent of the nation's people were sixty-five or
older; in 1950, the figure was eight percent. In short, the elderly
proportion of our population has been and is increasing rapidly. One
estinate projects that by the year 2000, the elderly will constitute
twenty percent of the population in certain areas of this country.
In the past two decades, political attention and public concern
hate been focused as neve: befére on problems of the elderly.

Many people believe tnat elderly Americans are especially vul-
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nerable to crime. That they are preferred targets of criminals. Yet,
data gathered by the National Crime Survey over the past eight years,
shows that younger persons under the age of sixty-five makc up a dis-
proportionally large share of the nation's victims. Tha rates of crime
against the elderly are comparatively loé statistically speaking.
However, I w,uld like to share with you a few thoughts that "the
statistics"” do not put in human terms.

I would like to share with you the following observations. One
of the great fears of older peisons is a fall. Older bones are more
brittle and break more easiiy than younger bones. A leg or hip that
is broken during a mugging or purse snatching can result in immo-
hility and dependency for prolonged periods of time. Sdch injuries
can even result in permanent confinement to ; wheel chair and nursing
home. Thus, relatively minor physical injuries weigh more heavily on
the older victim of crime.

On the whole, older persons have diminished and fixed incomes
and fewer economic resources than younger persons. Dependence on pen-
sions or social security payments commonly make old age a time of
economic insecurity. The limited resources of the elderly are used
for necessities. This factor explains how even a small loss will
often result in a very real financial burden.

Crimi.als are attracted to the weak. The reduced physical capa-
bilities of older persons can act as incentives for victimization.

In addition, due to the economic factors and patterns of neighborhood
transitions, the elderly are likely to live or in close proximity to
high crime areas. The elderly are also more dependent on walking and
on public transportation, which also increases the exposure to poten-

tial criminals.
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Fear of crime is particularly pervasive among older persons.

Fear is produced not gnly from the actual threat of crime but also
from the perceived threat. Too often the response of older persons
to fear is withdrawal from community life in order to remain gecurely
behind locked doors. The result is loss of personal freedom and as-
sault on the quality of life of the older person.

Also, older persons often times fail to report being a victim
of crime because they are fearful of reprisals that might occur if
they are called to testify against an offender.

Finally, crime is a problem that touches all America. There is
scarsely a citizen who does not find his or her life touched by crime
or the fear of crime. Especially vulnerable are the elderly, who all
too frequently represent an easy mark for the criminal. Many senior
citizens are prisoners in their own homes because they are afraid to
venture outdoors. Experts in the fieid of crime and elderly have made
a strong case for signaling out this type of crime.for gpecial atten-
tion. They point out that 1) older persons are not as strong and
generally are less able to 'resist the attackers and defend themselves.
2) Older people are more likely to live alone and are generally more
isolated. 3) There is a greater likelihood that the older person will
live in a high crime neighborhood, which increases the chance of their
being repeatedly victimized. The.days when pension checks, social
security payments and other income are received are generally well
known by the criminal element. The criminal readily recognizes that
circumstances minimize the risks normally associated with crime. It
is time that our criminal justice system also recognizes this. I be-

lieve that crimes against the elderly warrant special consideration.
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Every twenty-three minutes, one of us is murdered. Every six
minutes, a womsn is raped. Millions of dollars have been spent
trying to understand and reform the criminalf Yet, often little or
nothing has been done to assist an innocent victim. When an elderly
person is robbed or knocked to the ground, breaking & hip, their
lives can be changed forever. In a moment of terror, our citizens
suffer injuries, which may last a lifetime, sustained physical scars
that may mar them forever, become incapacita;ed and unable to work
or in most tragic cases, leave behind a family to mourn, pay funeral
expenses and wait years to see the killer tried and brought to justice.

I thank you for allowing me to share my views with you today.
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§912.1, CRIME VICTIM REPARATION PROGRAM

3664

CHAPTER 912

CRIME VICTIM REPARATION PROGRAM

Reparation only 10 victims of criminal 8¢ts committed on of after
January 1, 1983: 82 Acts, ch 1259, §25

.9121  Definitions.

9122  Award of reparation.

9123 Duties of commissioner.

9124  Application for reparation.

9125 Reparations payable.

9126 Computation of reparation.
9127 Reductions and disqualifications.

912.1 Definitions. As used in this chapter, unless
the context otherwise requires:

1. °‘Department® means the department of public
safety.

2, ‘*Commissioner" means the commissioner of the

department or the commissioner’s designee.

9128 Repmuon when money ingufficient.

9129 E Pay P

912.10 Releass of in{omuuon

91211 Emergency payment reparation.

912,12 Right of action sgainst perpetrator—
subrogation.

912.13 Sunaset clause.

2. Hear claims, determine the resuite relating lo
claims, and reinvestigate and reopen cases as neces-

sary.

3. Publicize through the department, county sher.
iff departments, municipal police depuunenu.
eounty a:.cmey offices, and other public or private

3. °*Victim® means a person who suffers p
injury or death as a result of any of the following:

a. A crime.

b, The good faith eifort of a person attempting to
prevent a crime.

c. The good faith effort of a person to apprehend

. & person suspected of committing a crime.

4. “Crime’ means conduct that occurs or is at-
tempted in this stats, poses a substantial threat of
personal injury or death, and is punishabla as a felony,
an aggravated misdsmeanor, or a serious misdemean-
or, or would be s0 punishable but for the fact that the

person ing in the conduct lacked the capacity to
commit the crime undsr the hm of this state. "Cnme
does not includ g out of the

maintenance, or use of a motor vehicle, momrcycle.
motorized bicycle, train, boat, or aircraft except when
the intention is to cause persopal injury or death.

5. °*Dependent”® means a person wholly or partially
dependent upon a victim for care or support and in-

cludes a child of the victim born after the victim’s -

death.

6. “Reparation® means compensation awarded by
the commissioner as authorized by this chapter. {82
Acte, ch 1258, §5, 17}

912.2- Award of reparation. The commissioner

ag t.hu of the crime v:ctun repmuon
prog i g the proced for obtaining repa.
ration under t.ht program

4. Request from the department of social services.
the Iowa depertment of job service, the industrial
commissioner, the attorney general, the county sheriff
departments, the municipal ‘police depertments, the
county ntmmeys. or other public.authorities or agen-
ciesr or date y to admin-
ister t.he cnme victim repmtlon program.

S, medical i of victims as
needed. The v:ctun slull be responsible for the cost of
the medi if r tion is made. The
department shall be ruponsnble for the cost of the

medical examination from funds appropriated to the
depertment for the crime victim reparation program
if reparation is not made to the victim unless the cost
of the examinsion is payable as a benefit under an
insurance policy or subscriber contract covering the
victim or the cost is payable by a health maintenance
organization.

6. Render to the governor and the general assem-
bly by January 1, 1984, a written report of activities
underteken for the crime victim reparation program.
{82 Acts, ch 1258, §7, 17}

9124 Application for reparation.
1. ’I‘o cleim a reparation under the crime victim

shall award repnrnuons authorized by this ch if
the commissioner is satisfied that the requirements
for reparation have been met. [82 Acte, ch 1258, §6,
17)

912.° Duties of commissioner. The commissioner

shall:

1. Adott rules pursuant to chapter 17A relating to
the administration of the crime victim reparation pro-
gram, including the filing of claims pursuant to the
program, and the heumg and dlsposltion of the
claims. ‘ . ‘

124

ion p1og a person shall lpply in writingon
a form presciibed by the commissioner and file the
application with the commissioner within one hun-
dred eighty days after the date of the crime or within
one hundred twenty days alter the date of death of the
victim.

2, A person is not eligible for reparation unless the
crime was reported to the local police department or
county sheriff department within twenty «four hours
of its occurrence. However, if the crime cannot reason-
ably be reported within that time period, the crime
shall have been reported within twenty-four hours of
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the time a report can reasonably be made. {82 Acts, ch
1238. §8, 17]

9128 Reparations payabls. The commissioner
may order the payment of reparation:

1. To or for the benefit of the person filing the
claim,

2, Toap ponsible for the mai of
the victim who has suffered pecuniary loas or incurred
expenses &3 a result of personal injury to the victim.

3. Toor for the benefit of one or more dependants
of the victim, in the case of death of the victim. If two
or more dependants are entitled to a reparation, the
reparation may be apportioned by the commissioner
as the commissioner datarmines to be fair and equita-
ble among the dapendents. {82 Acts, ch 1258, §9, 17]

9126 Computatioa of repmdou. Tho commis-
sioner shall make rep te, for any
of the following economic lcun incurred as a direct
result of an injury to or death of the victim, not to
nuodm:bmmd dollars per victim unless other-

wise specified:

1. Raessonable charges incurred for medical care.

2 Loss of income from work the victim would
have performed and received compensation for if the
victim had not been injured.

3. Ressonable replacement value of clothm; thet
is beld for evidentiary purposss, but not to exceed one
bhundred dollars.

4. Reasonsble funeral and burial expenses not to

d one th d doll [B2 Acts, ch 1258, §10,

17}

9127 Reductions and disqualifications. Rapm
tions are subject to reduction and d fo'
follows:

1. A reparation shall be reduced by tlumomt of
any peyment received, or to be received, as a result of

121

CRIME VICTIM REPARATION PROGRAM, §912.12

' appropriate law enforcement agency in the investiga.

tion or prosecution of the crime relating to the claim.
or has not cooperated with the dopanmant in the
administration of the crime victim reparation pro-

gram. (82 Acts, ch 1258, 11, 17
Mﬂl&l‘l"llcl 258'! l

9128 Reparation when money insufficient. Not-
withstanding this chapter a victim otherwise qualified
for a reparation under the crime victim reparation
program, is not entitled to the reparation when there
is insufficient money from the appropristion fur the
p;\lunm to pay the reparation. (82 Acts, ch 1258. §12,
1 ’ . .

9129 Erroneous or fraudulent payment—penalty.

1. If a peyment or overpayment of a reparation is
mada because of clerical error. mistaken identity, in-
nocent misrepresentation by or on behalf of ths recip-
ient, or other of a aimilar nature, not
induced by fraud by or on behalf of the recipient, the
recipient Il liable for npoymcnt of the reparation.
The commissi may waive, d or adjust the
amount of the repayment of the reparation. However,
if the commissioner doss not notify the recipient of
the erronsous peyment or overpayment within one
year of the date the reparation was mads, the recipi-
ent is not liable for the repayment of the reparation,

2 If a peyment or overpayment has been induced
by fraud by or on behalf of a recipient, the recipient
ia linble for repeyment of the reparation. (82 Acts, ch
1258, §13, 17]

91210 Release of information. A person in posses-
aion or control of mvuunuve or other information

pertaining to an alleged crime or « victim filing for. a
reparation shall allow the inspection and reproduc-
tion of the information by the commissioner upon the
request of the commissioner, to be used only in the
administration and enforcement of the crime victim

t.h:. Fron:rog‘o‘n‘tqw of, the p who "Plﬂ““ program. I-formation and records which
ted the " are i undrar t.h! 68‘5\.7 and m{ormluon
crime. or ds received from the con l information

b F '::: ::t ﬁ‘:’;gz payment or program, l:; or ds remain confidential under this section.
cluding ¥ A person does not incur legal liability by reason of

unemployment compensation.

¢. From public funds.

d. As an emergency award under section 912.11.

2. A reparation shall not be made when the bodily
imjury or death for which a benefit is sought was
caused by any of the following:

a. C t, p tion, or incit t by the vic-

b. Anact committed by a person living in the same
household with the victim, unless a criminal convic-
Sion for the act is obtained.

e. An act committed by a person who is, at the
time of the criminal act, the spouse, child, atepchild,
parent, stepparent, brother, stapbrother, sister, or
stepsister of the victim, or the parent or stepparent of
the victim's spouse, or & brother, stepbrother, sister,
or :tepmur of the wctxm 's spouse, unlesa a criminal
conviction for the act is obwned

releasing information to the commissioner as required
under this section, {82 Acts, ch 1258, §14, 17] ‘

91211 Emergency payment repsration. If the
commissioner determines thet reparation may be
made and thet undue hardship may result to the per-
son if partial immediate payment is not made, the
commissioner may order an emergency reparation to
be made to the person, not to exceed five hundred

dollars, [82 Act.l ch 1258, §15, 17]
Referrad to in §912.

91212 Right of action against perpetrator—
aubrogation. A right of legal action by the victim
against a person who has committed a crime ia not lost
8a & consequence of a person receiving reparation
under the crime victim reparation program. If a per-
son receiving reparation under the program seeks in-

ification which would reduce the reparation

d. The victim assisting ,'..or
ting a criminal act. :

3. A personis disqualified from receiving a repara-
tion if the victim has not cooperated with an

under section 912.7. subsection 1. the is
subrogated to the recovery to the extent of payments
by the commissioner to or on behalf of the person. The
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commissioner has a right of legal action against ¢ per.
son who has committed a crime resulting in payment
of repaiation by the department to the extent of the
reparation payment. However, legal action by the
commissioner does not affect the right of a person to
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seek further reliof in other legal actions. (82 Acts, ch
1258, §16, 17}

91213 Subset clause. This chapter is repealed of-
foctive July 1, 1884. [82 Acta, ch 1258, §17]
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Senator GRASSLEY. I ougsht to break from the normal process and
recognize my colleague, $enator Hawkins from the great State of
Florida, second to Iowa. But we have probably more Iowans there, I
believe, outside of Iowa than anywhere else in the United States.
Particularly in the winter.

I would like to ask you for your participation now. We still have
one more panel after this. Would you proceed?

Senator HAwWKINS. Yes. I apologize for being late. I am very in-
terested in the subject and I compliment the chairman for his con-
tinued interest, and know of your successful efforts last session to
enact the Omnibus Victims’ Frotection Act of 1982, and really en-
courage you to continue in this direction.

Florida does have a high proportion of our citizens who are elder-
ly and a great number come from Iowa. I think the very select
people do select Florida. The subject of today’s hearing is of deep
concern to us in Florida. We had great assistance from the Presi-
dent and the Task Force on Crime and Drugs in south Florida, and
it has focused the attention of the United States on the entry point
at least of a lot of our troubles, and victims’ compensation is very
important to everyone. Too long we have considered the rights of
the criminals and not the rights of the victims, and it is time that
we turned that around.

I have a statement that I will enter into the record, but com-
mend you for holding this hearing.

Senator GrassrLey. Well, your statement will be as a matter of
normal procedure included in the record, and thank you for your
attention.

[The prepared statement of Senator Hawkins follows:]

PREPARED STATEMENT OF SENATOR HAWKINS

Senator HAwkINS. Mr. Chairman, it is a pleasure to join you here today to consid-
er an issue that is vital to the elderly citizens of my étate and the entire nation. I
know of your successful efforts last session to enact the Omnibus Victim’s Protec-
tion Act of 1982 and of your continuing interest in this issue to insure that the vic-
tims of crime are not forgotten in the legal process.

As you know, I represent a State with the largest proportion of elderly than any
other State in the Nation. Therefore, I am very concerned that the victim’s compen-
sation programs are both effective and adequate, not only to compensate victims for
their loss, but to combat the elderly victim’s sense of alienation and anger at society
and to encourage citizen participation with law enforcement agencies.

Studies have shown that the elderly have one of the highest rates of cooperation
with law enforcement agencies, they, more than any other group have limited their
activities and taken precautionary measures to avoid being victimized. Yet this
group is still the most adversely aifected by crime and the fear of crime. While their
rate of victimization may not be greater than other iroups, it is clear that the
trauma and economic impact of crime weighs far more heavily upon the elderly in-
dividual. Indeed, the precautionary measures that they are.forced to take to avoid
victimization limits their activities and thus diminishes the quality of their lives.

Over 30 States have passed State legislation providing for victims compensation
and enactment of last year's Omnibus Victims Protection Act as a positive step, but
I believe that it is only a first step and much more needs to be done to address this
problem. I feel that society has a duty to assist elderly victims of crime. I hope that
today’s hearings will reveal some answers to our questions regarding victims com-
pensation.

I look forward to today’s testimorg as a source of information as a new insight
into the risks and ramifications of a Federal compensation program.

Senator GrassLEY. I will start out the questioning and then Sena-
tor Hawkins, I will turn to you.
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I would ask both of you to feel free to comment, although I do
have some questions directed specifically at one or the other.

Mr. Zweibel, is there a statute of limitations that is widely uti-
lized b?y States that governs when a claim must be brought by the
victim?

Mr. ZweiBeL. I believe most States do have some form of statute
of limitations. In New York, we have expanded that statute of limi-
tations and now a claim may be filed within 1 year. It used to be 90
days when the board was first formed under legislation in 1966,
and I think a good many States have adopted the role model of
New York at that time, although many States have whittled away
or expanded that statute of limitations. I cannot give you specifics
at this time. But in New York the statute of limitations is 1 year
for filing with the board. However, for goo’ cause, we can extend
that to 2 years but not more than 2 years from the time of the
crime.

Senator GrassLEy. New York has about 8,000 applicants or
claims filed a year of which 14-percent are from the elderly. How
many actually receive assistance, and is that ratio of those who ac-
tually receive assistance about the same, as that 14-percent figure
is of elderly represented?

Mr. ZweBEL. It is approximately the same. The figure is also
about one-third that receive compensation in New York State. It
might be a couple of percentage points higher because of the great-
er effort that we do put in to the elderly cases. We were given an
extended mandate to have investigators work sclely on the elderly
cases about 2 years ago. However, since the proportion of elderly
cases is approximately 14 percent and it works out at this point
that there are approximately 14 percent of our investigators are
designated to elderly cases, they have approximately the same
caseload, and we do not have the same capacity as we did to help
the elderly in a greater way than in the past.

Senator GrassLEY. I do not know exactly how that works out but
we have statistics showing that of the victims served by victims’
compensation programs, about 24 percent are elderly, although the
elderly make up only about 11 percent of the population. We have
heard testimony from the Department of Justice to the effect that
the actual incidence of crime may be less with respect to the elder-
ly. Would you have any judgment of what accounts for this propor-
tionate funding for the elderly victims?

Mr. ZweiBeL. Well, I think that the——

Senator GrassLEy. Unless maybe you would want to dispute it
though that is what the statistics indicate.

Mr. ZweiBeL. The elderly are not qualified for compensation as
many others are because of the fact that they are elderly. Very
often, because they are elderly, they are often retired and therefore
do not suffer loss of earnings, which is one of the two basic areas
that we provide compensation and likewise with medical expenses
they very often have coverage such as medicare or other forms of
health insurance that may very well cover all or most of their
medical needs and, therefore, there are not as many benefits that
are provided for the elderly as other segments of the population.

Senator GrassLEy. I wonder if you have any track record on that
point from your State? John, why don’t you give us a short sum-
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mary of some of the services that fall under the heading of victims’
assistance in lowa?

Mr. ScHAFFNER. The areas that we provide victims’ assistance
under the crime reparation program, basically includes provision
for medical expenses for those people that are injured as the direct
result of criminal attack, and medical expenses also go to psycho-
logical counseling for those people that need that as a result of
being victimized, not only physically but also mentally. We also
will provide income for loss of wages, for a person that is actually
out of work as a result of criminal injury, pay possible wages. We
will pay up to §100 for clothing, personal clothing, that is held by
the police as evidence. This is particularly common, Senator, in
sexual assault cases where the law enforcement agency will retain
tihe clothing for an extended period of time. We will pay the victim
right up front up to $100 for that clothing that he or she indicates
the value of that. We also will pay $1,000 for funeral and burial
expznses if in fact the victim succumbs from the criminal attack.
Once again, it is not a large amount of money but at least during
the 1082 session when bucks were tough to find, we were pleased
that the legislature enacted a beginning program.

Senato, GrassLEY. I do not know how the Iowa program would
fit into this question, but regardless of the Iowa program, I am in-
terested in your views. For instance, you know, the elderly have
probably greater need for eyeglasses, hearing aids, prosthetic de-
vices, and many times these are not covered by victims’ compensa-
tion statutes.

Mr. SCHAFFNER. In the Iowa program, those provisions are cov-
ered. We have language in the law that—we have a number of
claims, for example, of false teeth; as a good other example, a brace
off of a bad leg; eyeglasses are oftentimes smashed, and hearing
aids are destroyed. And we will pay up to the full amount for those
medically prescribed devices under the Iowa program. It is the only
kind of property we cover.

Mr. ZweiBEL. I might add, Senator, that New York passed a bill
this year that will allow us to compensate for essential property up
to $250, and in the case of the elderly, the requirement of physical
injury is waived. It does apply to all other complaints but is not
required for the elderly. We, of course, have means tests and there
are other obstructions to possibly receiving benefits, but we did
pﬁdss ian essential property bill that will be helpful primarily to the
elderly.

Senator GrassLEY. Senator Hawkins.

Senator HawkINns. Could I ask you both does the compensation
require successful resolution of the crime, prosecution of the crime?

Mr. ZweiBeL. I do not think that there are any statistics nor has
there been any kind of a serious study on this point. I think it is
something that should be done. Clearly I do feel, however, that by
providing compensation as well as other assistance to crime vic-
tin 5, it does help the criminal justice process and certainly does
not encourage victims of crime to cooperate with the criminal jus-
tice system.

Senator HawkiNns. Do I see you reading from a brochure? Is that
a brochure that is circulated in Iowa?

Mr. SCHAFFNER. Yes.
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Senator Hawkins. Could we see a copy?

Mr. ScHAFFNER. | would be pleased to share this with members
of the committee. I would piggyback on what Mr. Zweibel just men-
tioned, one of the requirements for our compensation is that the
victim must report the crime to a law enforcement agency within
24 hours of its occurrence, and we put that in there as an incentive
because, as we know, the quicker the police can get on the trail
while the trail is hot, the more likely that the crime is in fact
going tu be resolved. So we have put that in there as an incentive
for quick reporting.

We also know that many crimes, particularly sexual assault
crimes, for example, oftentimes go unreported and we are noticing
now that the victim advocacy agencies, sexual assault centers, are
encouraging victims to report so that they can become eligible for
our compensation program. It is kind of an incentive, we hope.

[The brochure referred to follows:]
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Wl'l:\'l" BENEETTS AR AVAILABLE?

The State of lowa has a new program to .
help reimburse you if you are an innocent
victim of a violent crime. The maximum
. amount of financial compensation awarded
is $2000.00 per victim. Compensation

may be awarded to you as follows:

@ For reasonabie expenses for medical
care needed as a direct result of injuries
suffered in a criminal attack.

@ For loss of income from your job be-
cause of bodily injuries suffered as the
result of a crime.

@ For reasonable replacement value of
your clothing that is held by the police
for evidence (up to $100.00).

e For reasonable funeral and burial ex-
penses (up to $1000.00).

Compensation will be reduced by the
amounts received or available from collat-
eral sources, such as irisurance.

©

HOW DO T APPIV?
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Wil s e

P S by

]';‘_\\ll




129

WHO IS ELIGIBLE

® An innocent victim who suffers bodily
injury from a violent crime committed
after December 31, 1982.

@ A dependent(s) of an innocent victim who
has died as a result of a violent crime
which was committed after December
31, 1982.

® A parent or legal guardian of a victim who
is under 18 years and has assumed

responsibility for expenses incurred by the

" victim's injuzy.
® A person responsible for the maintenance
of the victim who has suffered a loss or .

incurred expenses as a result of personal
injury to the victim. :

WHAT MUST 1 DO TO BE ELIGIBLE?
B ° I

® You must report the crime to the local
police department or county sheriff’s de-
partment within 24 hours of the occur-
rence of the crime. (If the crime cannot
reasonably be reported within that time
period, the crime shail be reported with-
in 24 hours of the time a report can
reasonably be made.)

® You must file the claim application with
the Department of Public Safety within
180 days after the date of the crime; or
within 120 days after the date of death
of the victim. ‘

® You must cooperate with the appropriate
law enforcement agency in the investiga-
tion and prosecution of the crime reiat-
ing to the claim.

@ You must cooperate with the Depart-
ment of Public Safety in the claims

process.
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® A victim living in the same household with

the criminal offender, unless a criminal
conviction for the crime is obtained.

® A relative of the criminal offender, unless
a criminal conviction for the crime is
obtained.
@ Anyone injured or killed in a motor
vehicle, train or aircraft crash, unless the
~ injury or death was intentionally inflicted.

® Anyone contributing to the infliction of
his or her own bodily injury or death.

® A victim who was assisting, attempting or

committing a criminal act.

'COMPENSATION.WItl. NOT BE PAID |

® For stolen, damaged or lost property.

® For pain and suffering. -

® For losses paid or payable by other or
collateral sources (health insurance, sick
leave pay, disability insurance, social secu-
rity, workmen’s compensation, unemploy-
ment compensation, funds from other
govemnmental agencies) or the offender.

HOW IS MY CLAIM PROCESSED?
Upon receipt of the claim form, an investiga-
tion is conducted. Witnesses, law enforce-

ment officers, physicians and hospxtals are
contacted for reports.

After all the facts and information contained
in your claim are verified, you will be
notified, in writing, of the amount of your
award payment. If your claim is denied or
payment reduced, the reason will be pro-
vided to you in writing. If you are dissatisfied
with the payment decision, you may write to
the Department of Public Safety to request a
hearing on the matter.

The time that it takes to process the claim
depends on the complexity of the claim. It is
possible for a claimant who urgently requires
funds to request that an emergency award
be made.

JURDEEUR,
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Senator Hawkins. In States that do not have victims’ compensa-
tion program, do either of you have any knowledge as to who gets
the profits from royalties on books written by prisoners or movies
made from prison stories?

Mr. ZweiBEL. I believe in States that have not taken the initia-
tive to have a compensation program, there would be no law that
would protect the victims in this area either. New York State was
the first State to pass what has been called the Son of Sam law,
from the David Berkwitz case, and I do not recall the exact
number. I believe it may be in the area cf 15 States that currently
have similar laws added to the books, but all those States have
compensation programs.

Once again, I do not think there are any States that have similar
laws that do not have compensation.

Senator Hawkins. Is New York the only one?

Mr. ZweiBeL. New York has a compensation program. There are
15 other States that have similar type of law on the books.

Senator GrassLey. Did you want to comment on that?

Mr. SCHAFFNER. Yes; the Iowa Legislature also enacted a Son of
Sam provision that criminals could not receive profits for their
books that they might write after some type of a serious crime, and
that money in lowa is tied up by the courts basically, and then it
would be awarded back to the victim if that would be appropriate.
The courts would then take royalties. The criminal would not pros-
per from his writings or her writings.

Senator HAwKINS. You stated that one of the requirements for
%etting compensation would be the reporting of the crime within 24

ours.

Mr. ScHAFFNER. Yes, correct.

Senator HawKINs. Is there any program you have for notifying
the vgctims of their rights under the victims’ compensation pro-
gram?

Mr. ScHAFFNER. Yes; the Iowa statute specifically prescribes that
law enforcement officers, hospitals, social agencies make every
effort to notify victims of the availability of the program. On our
application form for victim reparation in lowa, we have a box at
the top asking the victim how did you first learn of the availability
of a crime victim reparation program? Sixty percent of our claims
are coming back saying they learned of it through the media. The
media seems to be talking to lots of people. We had some video-
tapes made, public service announcements for TV and for radio,
and that seems to be the single largest source of referrals to our
program. So I need to emphasize how important publicity is in get-
ting the message to potential victims.

Senator HAWKINS. Are those PSA’s made by the station or by
your department?

Mr. ScuaFFNER. They were made by our department in coopera-
tion with our local educational TV network that actually did the
productions for us at a very reasonable cost, and then they were
distributed to the 13 or 14 TV stations that service our jurisdiction.
So they were prodiiced by our educational program, TV station, for
use by all media in the State.

Senator Hawkins. Well, we all remember the rights of the ones
that are accused, or as they are arrested, the police officer has to

i
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tell the criminal, of the alleged criminal of his rights. It seems to
me that is a good opportunity to tell the alleged victim of his or
her rights at the same time.

Is there any effort to having law enforcement people give that
brochure to the people?

Mr. SCHAFFNER. Yes.

Senator HAWKINs. During the process of the arrest?

Mr. ScuarFNER. We have suggested to our officers, and we, as I
mentioned earlier, we have a little card that we give to each officer
to distribute to crime victims and they affectionately refer to that
as the “victim’s Miranda warnings.”

Senator HAwkiNs. How small is this little bitty card?

Mr. ScHAFFNER. About like that [indicating].

Senator HAWKINs. And they are distributed at the time of the
arrest?

Mr. SCHAFFNER. Yes.

Senator HAWKINS. Thank you.

Senator GrassLEY. I have no further questions, but your work
with the statute in your respective States on a day-to-day basis is
very valuable information and experience for us to consider as we
go about building upon the act passed last year. Thank you very
much to both of you.

Mr. ScHAFFNER. Thank you for the invitation.

Senator GrassLey. Our final panel consists of John Stein, who is
director of public affairs of the National Organization for Victims
Assistance; and Mr. George Sunderland, senior program coordina-
tor for Criminal Justice of the AARP.

Before you testify, let me personally thank each of you for your
advocacy on behalf of some of the most vulnerable members of our
society, the crime victim, and particularly as that is an inordinate-
ly difficult situation for elderly people to be in.

Mr. Stein, I would like to have you proceed and then to be fol-
lowed by Mr. Sunderland.

STATEMENTS OF JOHN STEIN, DIRECTOR OF PUBLIC AFFAIRS,
NATIONAL ORGANIZATION FOR VICTIMS ASSISTANCE, AND
GEORGE SUNDERLAND, SENIOR PROGRAM COORDINATOR FOR
CRIMINAL JUSTICE, AMERICAN ASSOCIATION OF RETIRED
PERSONS, A PANEL

Mr. SteIN. Thank you, Mr. Chairman. I am delighted and hon-
ored to be here today, and I want to extend to you our heartfelt
thanks for convening this meeting.

If I might digress, these have been disorienting times for me, and
today is no exception. I have just come from a series of workshops
dealing with youth victimization and here we are concerned with
the victimization of the elderly. I can overcome that, I hope, in my
comments.

I may add that both you, Senator Grassley, and you, Senator
Hawkins, were mentioned with some warmth in our deliberations
this morning.

Senator GrassLEY. Go into some detail about that then, please.
[Laughter.]
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Mr. STEIN. Your introduction of S. 704 was warmly commented
on, but as we got into the problems with missing children, Senator
Hawkins' chaimpionship of that extraordinarily helpful legislation
last year was warmly remarked on.

Senator GrRasSLEY. Did they remark that I cosponsored her bill?
[Laughter.]

Mr. STEIN. I am sure they did.

Part of my disorientation results in having been on the road for
the last 2 weeks. But I have with me, for the record, a cleaned up
version of my testimony, and if I may, I will summarize briefly
from that.

Senator GRASSLEY. Please do. And it will be included in the
record.

Mr. SteiN. Thank you.

It is a privilege for me to testify in NOVA’s behalf on the prob-
lems of crime victims and the assistance which is their due.

I appreciate that your concern is over the elderly victims’ of
crime, a subpopulation of victims well deserving of that concern.
But as Dr. Marlene Young, NOVA’s executive director, and I, and
others who have specialized in aiding elderly victims have learned,
help for them is most likely to be offered when communities decide
to aid all the victims of crime in their midst. What is instructive
about focusing on the elderly victims—as Chairman Heinz and
others have learned, to their great credit—is that the plight of the
elderly helps us to comprehend the violence, tragedy, and injustice
that afflict not only these innocent citizens, but most other victims
of crime.

It is in that context that I will review the impact of crime victim-
ization generally, emphasizing how that impact is exacerbated in
cases involving elderly victims, and then propose a range of serv-
ices which we feel is essential to meeting the needs of all victims,
the elderly included. My testimony then is directed at the broad
sweep of public-policy changes sought by the victims’ movement we
represent, not at any one legislative proposal which you, Chairman
Grassley, and others have laudably introduced in this session of
Congress.

Let me turn then first to the victim needs. There are three obvi-
ous injuries that afflict victims, and one injury that is not so obvi-
ous. But it has been our experience that even the obvious injuries
are not so obvious. And the plight of the elderly helps to illustrate
that in tragic ways time and again. The physical injuries that
crime victims endure, for example, are easily appreciated when the
crime is extremely brutal and the injuries are obvious. But Dr.
Young, in her work with the elderly in Portland, Oreg., came
across, for example, one woman who had been the victim of vandal-
ism, that is to say her windows had been broken out. The trouble is
that it happened in the dead of winter, and when the police and
Marlene Young came upon this woman, she had been trying to sur-
vive for 2 weeks huddled up in a couple of mattresses in her apart-
ment. Two “veeks later, she was dead in the hospital of pneumonia.
We do not think of vandalism as an injurious crime, but obviously
it can be terribly much so in the case of the elderly.

Similarly, as was mentioned before, a less injurious crime like a
broken hip resulting from a purse snatch is not thought to be terri-
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bly devastating, but in the case of the elderly, the research, again,
that Dr. Young did back in the seventies in Portland suggests that
perhaps as many as one-quarter of elderly people suffering a minor
injury like a broken hip will be dead within a year. The evidence
seemed to suggest it was not the injury directly, but it was the relo-
cation of that victim to a nursing home, the total disruption in
their lives, their reduction to a state of dependency, that brought
on an early death. But obviously there are some terrible injuries,
and the focus on victim compensation, of course, deals with that.

Let me just at least make mention of one injury which we think
of as the most tragic and yet too is overlooked—I am talking about
murder. Too often, the popular belief is that there is no greater
tragedy that could happen, but at least the victim is at peace. The
evidence is that the victim has left behind many other victims who
are suffering through what is often a lifetime of grief and emotion-
al turmoil, and it is tragic the way we often overlook the surviving
family and friends of homocide victims.

As to the most common sort of injury that is afflicted on crime
victims, that is to say, financial injury, the common thought is,
weli, we can protect ourselves with insurance, and many of us do.
Eut we find that insurance has its deductibles, $100, $500, and that
often, after a burglary, for example, the insurance policy will pay
maybe a dime on the dollar for the replacement costs. And so in-
surance is a small benefit where it is available. The sad thing is
that the elderly, can no longer afford it. They are probably the
most interested in obtaining insurance. They are perhaps the most
prudent sector of society in that sense. But they are often the least
able to purchase it. And for the elderly, the cases are just too fre-
quent to show that the loss of $50 can mean the difference between
decent meals over the next week or two and surviving on ketchup
and crackers, as we have found with some elderly people who are
the victims of a “small” larceny.

Similarly, we find in that kind of financial loss that something
terribly painful is lost in the process. I remember a victim-assist-
ance worker in Florida, a retired Navy NCO, who had gotten into
the field because he had been burglarized three times, and the
third time they stole the ring that he had given his wife some 3
years before she died. The loss of the sentimental object to him was
much more devastating than all the other losses. That was obvious-
ly a priceless loss. That brings up the third and ominous injury
that victims endure, and that is the psychological cost of crime. A
crime is a shocking and stunning event for virtually all of us. It is
unhinging, it is unsettling, and for too many people it precipitates
what can be a long-term crisis, resulting in an inability to work
well, a falling apart of family relationships, and the like. Many of
these problems are exacerbated in the case of elderly victims. It
has been said, for example, by some eminent gerontologist, that
jolts of adrenoline and other “stress hormones” are more wearing
on us as we grow older. The import of that biological finding is that
all stresses, euphoric or distressing, are rougher on their bodies
and on their psyches, and so crime exacts a higher psychological
price for the same event when we are older than when we are
your:ger.
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Moreover, elderly people, we appreciate, are living in what is
called the “season of loss.” The older person has lost his job, he has
lost much of his income, he has lost his status that is given to him,
he has lost many family members and friends through death, he
has lost his mobility, he has lost his health, he has often lost his
home. This battery of chronic losses among older people makes
them evermore susceptible to sort of a final crushing blow, and
crime often produces that. For all these reasons, the special sense
of unhappiness that we experience with victims is particularly ex-
acerbated in older people.

The thing that seems to trigger our greatest unhappiness, after
having been held up, or mugged, or burglarized, is a sense of help-
lessness that someone took away our autonomy, our independence,
if even for a moment. For the older person who is often suffering a
depression from those depersonalizing feelings, that wresting away
his final sense of worth in society by the criminal can be extremely
devastating.

The final need that crime victims seem to have has often been
called the “second injury.” I think it has been alluded to earlier
today. It comes from all of us, society at large, as well as in partic-
ular from the agents of criminal justice. I know in my work with
the elderly, I have heard examples of it time and again. I remem-
ber in Flatbush, in Brooklyn the typical older woman who was bur-
glarized will get a call from the kids who now live further out in
Queens, in a better neighborhood, and they say, “Ma, why are you
still living there in Flatbush? I told you to move out.” The message
is, Ma, it was your fault that you were a burglary victim, that your
sentimental attachment to that crumbling neighborhood does not
make any sense. Ma, you are stupid.

Sadly enough, crime victims themselves tend to say, “I was
stupid, it was my fault.” And for the elderly to have that rein-
forced by family and friends makes their miseries all the worse.

We hear the same kind of comment from the friendly police offi-
cer. Following up on an apartment burglary, the officer’s wisecrack
is, “hey, lady, you call that a lock?’ Sometimes the comments are
made in a friendly way, but they all seem to reinforce some crazy
notion that the crime was the victim’s fault. It just is not true, and
we should stop trying to indicate to victims that it is that they who
were at fault. They are not only blamed but they are stigmatized.
For the elderly, they are particular stigmatized. It is as if, after
having become victims that they are carrying around a dread dis-
ease and no one wants to talk to them. Appalling, most surviving
families, in homocide cases lose most of their frienﬁs. The stigmatiz-
ing process, in short, has tragic consequences.

And now added to these are the ordinary bureaucratic workings
of the justice system, and these seem to add to this second injury.
These are public bureaucracies, after all. They may mean well by
the people they are supposed to serve, but they operate in routine
ways that seems to be insensitive. If there is an arrest, and pros-
ecution, what is going on during those processes? Those processes
are often baffling, particularly for the elderly. The natural desire
to understand what is %:)ing on in an alien environment, to under-
stand what is going to happen next and what is expected of them,
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all of these things become a source of acute anxiety, and the
system rarely answers the victims’ desire just to understand. ,

Further, their desire to have their voices heard, the facts that
they have to offer, their opinions, their feelings, no one wants to
hear that. Instead, they are treated to a kind of bureaucratic indif-
ference, they are subjected to endless continuances, they are told
about plea bargains that they had no voice in, or understanding of.
All of these further erode every sense of self-respect and dignity
that older people are fearing are under erosion anyway.

That outlines the kinds of needs that all crime victims, particu-
larly the elderly, bring to society. How can society respond more
effectively and meet those needs and adjust in a compassionate
way? Well, our organization over the last 9 years has been trying
to catalog in a comprehensible way the kinds of services that
should be available to the elderly and all others. We have devel-
oped this into a chart which is illustrated in this booklet in front of
you. ,

Let me, if I may, go through quite briefly the eight stages of serv-
ice that we would like to see in place for all victims o? crime. In
each instance we obviously would like to see that—the services and
the procedural changes are tailored to the special victims being
dealt with, such as the elderly.

The first three stages are what we would like to see in place, and
in fact we can find examples of them being in place, for all victims
of crime, independent of whether there is an arrest or prosecution.
The first two are closely linked. The “emergency response” and the
“‘victim stabilization” speak to what a police dispatcher can do to
help stabilize someone in extremely tense emotional period of their
lives. It is important, as a professional matter to try to get a coher-
ent story from the distressed caller so that they can get an officer
to them quickly. But it is also, we find, very helpful in the victim’s
recovery if the response at that stage is sensitive, if someone can
stay on the telephone with them for a longer period than just a
couple of minutes.

The same concept is what we are seeing now put in place by the
patrol officers who come immediately to an emergency call from a
victim. They, too, are learning both psychological and physical first
aid techniques. They are borrowing from the crisis intervention
people to learn how to interview victims in a way that helps bring
them down off their adrenalin high, to help them stop shaking, to
help them reflect back, to get a sense that they are safe now, and
to reflect back about the crime in ways they can communicate this
to an officer in an accurate, comprehensible way. ,

With both of these two service stages, we speak a lot of the police
officers’ responsibility, but we mean not to limit it to them. In
many jurisdictions, I think Florida is the leading one, the arriving
patrol officer has available to him a crisis intervention worker who
is there, who can come almost immediately to carry on with the
victim, at that crisis stage.

The third stage of this service continuum is what we call “re-
source mobilization.” That is the whole battery of social services of
counseling and the like that we would like to see in place in many
places. It is in place to help victims recover, to be made whole
again. Obviously, this is the place where victim compensation plays
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a crucial role for at least that small segment of the victimized
public who have suffered serious injury or death in the family.

The five stages after an arrest is made, I think, can be covered
quite briefly. A few jurisdictions, such as Cook County in Chicago,
are beginning services to crime victims immediately after the
arrest. As soon as the case goes to the district attorney’s office they
are trying to find out some things from the victim right away and
to meet his cr her needs, particularly getting information from the
victim that the bail-setting magistrate can have. If the victim has
any grounds for a fear of retaliation, intimidation by the person
Just arrested, the magistrate will know that, and he make it a bail
condition that the defendant stay away from the victim. And that
can be a very effective way of giving some sense of safety to the
victim.

The next three stages all focus on the court appearance—Inform-
ing him, making sure that the victim is notified of when the hear-
ing date is, the trial date, giving him information about the court
process, trying to get rid of that alien sense of it all, trying to put
him on telephone alert, and the like. And one crucial thing that
many district attorney’s offices are now doing is, getting the victim
involved in plea bargaining negotiations that are taking place,
which obviously usually take place before any trial date. Many dis-
trict attorney’s are finding that in consulting with a victim over
their ideas of what a fair plea bargain is that the victim is persuad-
able that the prosecutor is recommending a fair and just result,
that it is worthwhile not having to come to court and testify. And
they are extremely grateful for having been asked their opinions.

The prosecutor is not bound by the victim’s opinions, the victim
has no veto. But to ask of the person who is hurt how he would like
to see the case disposed of, is a worthwhile courtesy at this stage.

At the court appearance itself, prosecutors and court officials are
simply trying to make a day in the courthouse more pleasant. It is
that simple. Help with transportation when needed, (often it is
needed with the. elderly), a separate waiting room away from the
defense witnesses the defendant while witnesses are waiting for
trial, decent witness fees, coffee, pleasant surroundings, or, in gen-
eral, same basic civilities.

And then the third one, after the guilty plea or a finding of guilt,
we call for a consultation with victims over the sentence before the
sentencing judge makes his decision. Here the critical device is the
so-called victim impact statement. What happened to the victim?
What was the emctional, the physical, the financial impact of the
crime on the victim? We want to make sure that the judge weighs
that in determining what a fair sentence is on the now, confessed
or, convicted offender. After all, what he owes his victim should
surely have priority over, or equal status with, figuring out his
debt is to society. The victim impact statement is the device for
doing that.

And finally, after the sentencing is over, we believe that provi-
sion should be made for the victim so that he is informed of other
decisions affecting his offender. His offender—notice of whether or
not he is going to be released on bail or parole, or has escaped from
prison, or has a probation revocation hearing. These are matters of
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some considerable concern to victims, and they have a right to
know about them.

That covers the broad social policy changes that we have been
pressing for both in the Federal Government and in the States and
localities around the country.

With that, I would like to draw my thoughts to a conclusion.

Obviously, these rights and services that we are speaking of cost
money. The experience around the country is that, as public serv-
ices go, these are among the cheapest to provide. But they are not
free. Even a good volunteer program needs a paid coordinator and
trainer. The kind of legislation that Senator Grassley has intro-
duced, and others we hope will be considering in Congress this
year, will help address, I think, the important need of funding for
these kinds of rights and services for victims of all crime.

In our view, this hearing marks a sincere effort of our Govern-
ment representatives to look further than they have in the past, to
look hard at the crisis of crime as it affects those least able to over-
come its effect, our victimized elderly.

We, at NOVA, are heartened by your legislative initiatives and
interests, Senator Grassley, and we applaud you for convening this
factfinding hearing. We look forward to offering you what knowl-
edge and suggestions we can as you seek to transform public
miserv into remedial public legislation. We are of the belief that
the U.S. Congress now has the will and the wisdom to provide jus-
tice for all, even the victims of crime.

Thank you.

[The prepared statement of Mr. Stein follows:]
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"VICTIM ASSISTANCE AND THE ELDERLY"

Testimony of
John H. Stein,
Director of Public Affairs
National Organization for Victim Assistance
Washington, D.C.

Chairman Grassley and members of the Aging Subcommittee, I am John
Stein, the Director of Public Affairs of the National Organization for
Victim Assistance. It is a privilege for me to testify in NOVA's
behalf on the problems of crime victims and the assistance which is

due them.

1 appreciate that your concern is over the elderly victims of
crime, a subpopulation of victims well deserving of that concern. But
as Dr. Marlene Young, NOVA's Executive Director, and I, and others who
have specialized in aiding elderly victims have learned, help for them
is most 1likely to be offered when commmities decide to aid all the
victims of crime in their midst./ What is instructive about focusing
on the elderly victims — as Chairman Heinz and others have learned,
to their great credit — is that the plight of the elderly helps us to
comprehend the violence, tragedy, and injustice that afflict not only
these innocent citizens but most other victims of crime.

It ig in that context that I will review the impact of crime
victimization generally, emphasizing how that impact is exacerbated in
cases involving elderly victims, and then propose a range of services
which we feel is essential to meeting the needs of all victims, the
elderly included. My testimony, then, is directed at the broad sweep
of public policy changes sought by the victims' movement we represent,
not at any one legislative proposal which you, Chairman Grassley, and
others have laudably introduced. )

Victim Needs .

NOVA's nine yedrs of analysis of victim needs has taught us that
there are three primary injuries which victims may suffer: physical
injury, financial injury, and peychological injury. In addition,
victims are often subject to a secondary type of injury — that
inflicted by the criminal justice system or the society around them.
Each of these tends to parallel unique vulnerabilities among the aged
which make them important teachers of our own vulnerability to crime.
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1. Physical Injury

Physical injury is the most cbvious burden a crime victim can
suffer. The impact of hospitalization, the pain of broken bones, the
permanence of paralysis, the grief of mirder, all are stark and
clear. But perhaps our understanding is not all that clear. Do we
truly consider the impact on the victim, or do we avoid that
confrontation by labeling the injuries "winor® by reference to some
“cbjective” standards?

Far tcoo often, "minor" physical injuries can have devastating
consequences to the frail and the aging. The injury may result in
long~term hospitalization or even death due to the elderly patient's
decreased healing capebilities. A non-injurious crime — vandalism — .
caused the death of one older woman. Her windows were broken in the
dead of winter. Having no one who was regularly in touch with her,
she went for two weeks before she was found huddled under a mattress,
trying to stay warm in freezing weather. Two weeks later, she died in
the hospital of pneumonia.

The impact of more cbviously-injuricus crimes may also be
overloocked. The change from an active, self-sufficient individual to
one crippled by a fall or a blow can undermine the foundations of a
person's life. Often there is not only the pain to endure but also
the stigma borne by the handicapped.

Y. elderly victims of assaultive crimes illustrate the bleak
repercussions of even "minor" injuries — like a broken hip sustained
in a purse-snatch. Reviewing the records of such victims in Portland,
Oregon, my coller ue Marlene Young found that at least one-fourth of
the victims had .ied within a year of the crime. The evidence
indicated to Dr. Young and her colleagues that the distress of being
relocated to a nursing home, far more than the injury itself or "old
age”, was the probable cause of most of those deaths.

Indirect assaults, less-injurious assaults, and, finally, murder
— the ultimate violation. At least the murder victim cannot suffer
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anymore — an cbvious truism sustained by popular mythology. But what®
the pulic overloocks is that murder makes victims of more than just the
dead. Left behind are loved ones consigned to a life of grief, anger,
and heartache. And who speaks for them? Who helps them survive in
the void created by death? '

2. Financial Injury

Financial loss is the most common result of crime. Burglary costs
Americans some $3 billion a year, larceny around $2 billion, and arson
at least $1 billion.

what those figures signify in terms of the average victim is often
a debilitating blow. While the impact can be ameliorat- ' by private
insurance for those who have the foresight and the where.. ! to
purchace it — the elderly tend to have the foresight but nc. the
wherewithal — in fact such coverage is rarely adequate. Not only do
most insurance policies have deductibles which require the insured to
pay the first $100 to $500, but actual reimbursement rates may be as
little as 108 of the replacement value of the damage or loss.

Recently, our office receive a call from a woman whose home at be
virtually destroyed in a shoot-out between law enforcement officers
and a visiting brother-in-law who was mentally ill. The police agency
indicated that the property damage would not be paid from public
coffers since it was caused by the woman's deranged brother-in-law.
Her insurance company refused to pay because it was “an act of war."

After we pool together the uninsured, the “de-insured“, and the
under-insured — that is, most of us — we mst consider the effect of
financial harm of crime on persons, like the aged, who are living on
low, fixed incomes. The impact can be devastating. A larceny of $50
may mean that the victim goes without food, or medication, or even
loses his or her apartment. The loss of a television set may be the '
gseverence of an clder person's only link with the world.

3. Psychological Injury °
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Crime produces extraordinary stresses. Victims of even the
smallest kind of crime suffer some discomfort and stress. Estimates
are that as many as 20% of all victims have severe stxess reactions
and that one—fourth or more of these go into emotiomal crisis.

For several reasons, elderly victims 2re among those wvulnerable to
emotional crisis.

Physical, age-related changes have much to do with the elderly's
vulnerability to psychological injury. Some have suggested that the
single most critical age-related difference in physiology is a
diminishing ability to respond to stress (physical and emotional) and
to return to a pre-stress level. This can be termed a decrease in
homeostatic capacity.

"With stress — whether physical, as in exercise, or emotional, as
in excitement or fear — the magnitude of displacement is greater, and
the rate of recovery is slower with increasing age.” (Ruth B. Weg,
“Changing Physiology of Aging: Normal and Pathological”, in Aging:
Scientific Perspectives and Social Issues, Diana S. Woodruff and James
E. Birren, eds.)

In addition to this physiological change, the older person
normally lives in a “"season of loss". He suffers loss of job, loss of
income, loss of status, loss of family members and friends through
death, loss of mobility, loss of health, and scmetimes loes of hame.
This battery of chranic losses results in chronic stress and tends to
increase the crisis risk of any extraordinary stress-precipitators.

As a result, the stages of the crime/stress reaction may be more
exaggerated in the elderly. The immediate reaction to crime is shock
and disbelief. This reaction may be increased in the elderly because
they may have been brought up in a society ar neighborhood that had
little crime, and this is the first time they have ever dealt with
such a violatioca.
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In the aftermath of shock, normal reactions include fear, anger,
depression, frustration, etc. These reactions reflect the sense of
helplessness felt by crime victims, a loss of autanomy and, in its
place, a sense of dependence and helplessness. If the af.temat.h of
the criminal event can impose this kind of distress on even younger
victims, imagine its cruel toll on the older victim already depressed
by the loss of true independent status in our society.

4. The "Second Injuries"

Though the injuries inflicted on victims by the criminal are often
severe, the injustices and indignities of the criminal justice system
and the society around them are even more traumatizing to many victima.

Most victims suffer the second shock of realizing that being a
victim is frowned on by society. Common questions put to the victim
are: "Why didn't you lock the door?®, “Why were you on the street
after dark?”, and, "Why havn't you moved from that lousy
neighborhood?*. All such questions indicate that the victim could
have avoided becoming victimized and that therefore he is at least in
part to blame.

Victims are further surprised to find themselves stigmatized. No
one wants to near about crime's horrors. Most of us are too
frightened ourselves to want to know that we, too, could becowe a
victim. We tend to avoid anguish, pain, mutilation, the reality of
sudden death ~— and we shun those who carry these unwanted messages.

These sources of distress are again exaggerated by the problems of
aging. The aged already suffer stigma. Popular mythology — to which
police officers and prosecutors are prey — depicts the older person
as being decrepit, senile, and incompetent. Older people are often
afraid to admit to families and friends that they have become victims
for fear that their loved ones will urge them to move out of their
home, perhaps into a nursing home, or will use the situation to prove
that they are incompetent. Older people also worry imwardly about
their own competence. They worry that perhaps it was their fault and
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they wonder if it would have happened if they had just been younger.

If the criminal is arrested, the victim may suffer even more than
simple blame and stigma. He may be subject to countless interviews,
investigations, hearings, and other court procedures. Throushout this
process, his own needs may be completely ignored. Moet jurisdictons
do not provide transportation to and from the police station or the
court house for witnesses. It is rare to see the victim or witness
fully briefed on court procedures or to let them know what will be
expected _i.n their direct or cross-examination. The courthouse itself
may be completely uncomfortable, with no suitable seating, no
accomodation for meals, and no way of avoiding the company of the
offender and his family.

The court proceedings and the lack of services may be particularly
onerous for the elderly. Often they do not have their own cars and
don't have the stamina to walk to the bus-stop — if there is one.

For health reasons, they should eat regularly amd take medication
which may not be feasible in many courthouse settings. They may also
need a place to rest and rel.ax in order to sustain strength for a long
day.

And for the elderly, the natural desire to comprehend what is
going on in an alien environment, what is likely to happen next and
what ie expected of them, often becomes an acute source of anxiety.
when one appreciates that even necphyte police officers, prosecutors,
and defense lawyers are disoriented by the criminal court process, one
can begin to grasp what the typical elderly victim or witness goes
through in order to meet his civic duty. For him, the endless
continuances, the signs of bureaucratic indifference, the
seemingly-inexplicable plea-bargains, the reluctance of all the
decision-makers to hear the victim's facts, beliefs, and opinions, all
Of these are assaults on his dignity and confirmations that he no
longer counts for much of anything in our society.

In light of the several kinds of injuries suffered by victims of
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crime — the elderly most painfully -—- it is important to see what
types of programs have begun to emerge in response to these needs.

Victim Services

The National Organization for Victim Assistance suggests that
there are eight important stages of service which need to be
implemented to help victims and witnesses from the time of the crime
itself all the way through the post-sentencing period. Three of the
service stages apply generically to all victims of crime; the other
five apply to victims and witnesses involved in the prosecution of the
accused or convicted offender.

I encourage the members of the subcommittee to consider these
eight stages as you investigate victim assistance. In our view, the
services associated with each chrunological step are essential for
appropriate treatment of victims. They could be as common a form of
public service as libraries, sanitation, and law enforcement if a
modest level of funding and a decenl level of legislative and
executive support were available to sustain them.

The following is a brief enumeration of the services:

1. BEmergency Response.

At this stage, services are rendered by the first person whom a
victim contacts after the crime. The response at that stage is
considered critical to the victim's emotional well-being, since a
thoughtless or unsympathetic response can increase the level of stress
and possibly precipitate crisis.

The person who is responding to the victim can be a police
dispatcher, a neighbor or friend, or even a passer-by. The fact that
many of the first respondents do not work in a public service program
suggests the importance of public education on how best to handle a
traumatic situation — to learn both physical and peychological
first-aid, and to know how t.P ocontact professional emergency services.
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In some jurisdictions police Operators are trained to identify
priority calls for help on the basis of the described crime and of the
seeming distress of the victim. Other jurisdictions attempt to
achieve this kind of responsiveness by patching emergency calls to the -
responding police officers or to individuals trained in crisis
intervention techniques so that they can begin to administer crisis

¢  intervention over the telephone as needed.

2. Victim Stabilization.

This stage is often difficult to distinguish from the first stage
of the victim service system, for "victim stabilization" is still ocne
involving emergency circumstances. It begins after the most elemental _
emergancy needs are met — like getting the victim away from danger,
or to a hospital, or into some dry clothiny.

The response needed at this stage should emphasize the need to
reduce fear, assure the victim of his eventual ability to adapt to the
situation, provide him with necessary help and referrals, and prepare
him for what is likely to happen next in the justice system. '

The most common service providers at this stage are the police and
other emergency service workers. A number of Arerican police
departments work with crisis teams who are on call to respond to
eriminal victimizations either at the same time as a police unit or
shortly thereafter. Typical of such jurisdictions are Des Moines,
Iowa (the expected host site of NOVA's 1984 annual conference), Pima
County, Arizona, Evanston, Illinois, Indianapolis, Indiana, Glendale,
Arizona, Chester County, Pennsylvania, and Ft. Iauderdale, Florida.

It is exactly at this stage that the police can pe.rﬁom their job
more effectively after receiving appropriate training in victim
stabilization, using skills perfected by the crisis intervention
specialists in programs like the ones just mentioned, but without
regard as to the availability of these civilian auxiliaries. 2An
experiment in Omard, California, is examining the effects of such
victim stabilization or "crisis management” training on police
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effectiveness. It is hypothesized that stabilizing the victim prior
to conducting a police interview can increase the amount of useful
information gained in the interview itself.

Whatever the results of that "outcome" study, it is evident in the
Oxnard training program and others like it that ordinary patrol
officers are enthusjastic to learn how to deal kindly and masterfully
with the turbulent and painful experiefices they confront daily — both
on and off the job.

3. Resource Mobilization.

The third stage of victim services is called resource
mobilization. This involves the most commonly-provided cluster of
services in the United States. It is offered by almost all kinds of
victim assistance programs, from crisis response groups to
prosecutors’ victim/witness units.

This stage starts with the need to assess the general losses that
have occurred to the victim and to help him mobilize his personal and
social resources to deal with those losses. It may involve
identifying friends or local agencies with emergency funds or repair
services, or help in £illing out forms for victim compensation, or
arranging long-term counseling or physical therapy services, and so on.

One part of resource mobilization which is being increasingly
recognized as a vital part of the service structure are crime
prevention materials and services. Crime prevention has been
developed in many victim assistance programs both as a way of reducing
opportunity for ~epeat victimizations and as an adjunct to counseling
services.

4. Post Arrest.

The fourth and subsequent stages of service take place if and only
if there has been an arrest and prosecution; the first three stages
of service are provided whether or not the offender is apprehended.
The fourth stage could begin concurrently with any of the first three
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stages, since the arrest may take f:lace at any time.

while many service programs provide assistance to victims and
witnesses in preparing for trial, few programs provide services to
victims and witnesses immediately after the arrest. NOWVA's service
system, developed out of the experience of the most thoughtful and
adventurous programs, suggests that this is but the first stage in
which the victim's natural desire to have a voice in the system's
handling of his wrongdoer — or accused wrongdoer — should be
accomodated.

Victims and witnesses should be informed and consulted on the the
prosecutor's charging decision and on the magistrate's selection of
bail conditions. Since in most jurisdictions, the bail decision is
made within twenty-four hours, victims should have a right to have
their views and concerns represented —- such as attaching a
"stay-away" condition to a personal release order. An example of that
kind of involvement exists in Cook County, Illinois.

Similar services which should be immediately available take on the
problems of intimidation and harassment. Many victims fear
retaliation, and in cases where the offender is known to the victim
and is quickly released on bail, their fear increases. Strict
enforcement of existing statutes dealing with protection of witnesses
is needed. NOVA has proposed that in all bail hearings a "victim
intimidation statement” be mandatory, and when the victim is fearful,
that bail be conditioned upon the offender staying away from the
victim. Such bail conditions are used in a number of jurisdictions
now in cases of domestic violence, but rarely are they considered on a
routine basis for all crimes.

5. Pre-Court Appearance.
Services prior to the victim's court appearance constitute stage

five in the service system. These services are most often performed
by the prosecutor’'s office and have heen refined as an tool of good
witness management practices, long promoted by the U.S. Justice

apete”
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Department 's criminal-justice improvement efforts cver the past decade.

Services at this stage include: orientation and preparation for
the criminal Jjustice process; information on case status and
scheduling; advance notification of hearings; witness preparation of
testimony; employer intervention; consultation on plea-bargaining; and
emotional oounseling.

A number of programs have developed outstanding service schemes
for this stage. A few examples are in Ventura County, California,
Peoria, Illinois, Middlesex County, Massachusetts, St. Louis,
Missouri, and Milwaukee, Wisconsin.

6. Court Appearance.

Stage six involves support services for victims and witnesses if
they must make a court appearance. These services are oriented toward
relieving practical concerns and reducing the financial cost of
participating in the criminal justice system.

Services at this stage involve providing transportation to victims
and witnesses; establishing a separate waiting room for' prosecution
witnesses; escort services; counseling; childcare facilities;
preparation for case outcome; and provision of meals or parking costs.

Most programs which provide effective pre-court appearance
services also provide good in-court services. However, there are a
few such services which depend on more than the goodwill of ‘the
service provider. A key example is the provision of a separate
waiting room: while most courthouses have the space to provide such a
service, unless court administrators are persuaded of the need for
such a service, the waiting room will not be provided.

7. Pre-Sentence.

Pre-sentencing services, stage seven, are not provided in many
jursidictions. Such services involve notificstion of the victims and
witnesses of the verdict or plea; development and use of a Victim
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Impact Statement at sentencing; the development of restitution plans;
and counseling.

The Victim Impact Statement, by which the physical, financial, and™
emotional consequences of the crime are spelled out to the sentencing
judge, has become a hallmark of the victim rights movement, reflecting
the empassioned concern of many victims. There are now fourteen
states, along with the federal government, which mandate the use of
Victim Impact Statements and a mumber of others which have such
legislation pending. This kind of involvement of the victim at the
sentencing stage — preseating the facts of what the offender did to
the victim, if not necessarily the victim's desires about sentencing
— has had an impact both on the kind of sentence received — one that
is not necessarily more pmitive, incidentally -— and on the victim's
own state of mind.

8. Post-Sentence.

The final stage of service, post-sentencing, has not been dealt
with much until very recently. The most important part of this
service stage is the notification and involvement of the victim in
parole hearings and in parole and probation revocation procedings. A
number of highly-publicized cases has brought this subject to the fore
over the last year, but few jurisdictions have acted upon the needs
presented. However, Cklahoma and Massachusetts both have statutes
requiring such notification, and the Massachusetts victim/witness
programs, which exict in all of the larger prosecutorial districts in
the state, have developed procedures for effecting such notification

well.

Conclusion
'This review of the eight gervice stages both itemizes services

which now exist in various jurisdictions and cutlines a consensus
reached among service providers on what is needed by way of service at
each stage. While no service program in the United States seems yet
to provide a response to all of the needs uncovered, many attempt to
provide core services to especially-vulnerable victim groups — such
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as the elderly.

The single largest obstacle for the development and maintenance of
programs for the elderly and other victims is the lack of funds.
while some progress has been made in developing state-level aid to
local programs — such subeidies have been established in fourteen
states — wherever services do exist, moet continue to struggle for
survival. And most jurisdictions have virtually no services to begin
with.

Last year, under the leadership of Senmators Heinz and laxalt in
this body, and Representatives Rodino and Fish in the House, the
Victim and Witness Protection Act was enacted and the federal
government took a major step in setting standards for providing
assistance and protection for victims.

I am sure that today's hearings reflect a continued interest in
the need for a balanced justice system and a continued commitment by
the Senate to provide answers to the countless victims who innocently
suffer at the hands of criminals.

To you, as the lawmakers of the land and the representatives of
your victimized constitutencies, we direct this request — that you
bring a new measure of compassion and fairness to the hidden tragedies
that crime leaves behind — the victims.

Our country's extraordinary stature in human history has been
built on our people's trust in popular government, and an our
government 's capacity to respond effectively to global crisis. Let us
not be slow in responding to our crises within. This hearing marks
cne sincere effort of our government representatives to better
understand the crisis of crime as it affects those least able to
overcome its effects, our victimized elderly.

We at the National Organization for victim Assistance are
heartened by your legislative initiatives and interest, Chairman
Grassley. We applaud you for.convening this fact-finding hearing, and
look foreward to offering you our knowledge and suggestions as you
seek to transform public misery into remedial public law. We are
enboldened to believe that the United Statcs Congress has now the will
and the wit to provide justice for all — even the victims.
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Senator GrRASSLEY. Mr, Sunderland.

Mr. SUNDERLAND. Mr, Chairman, AARP is deeply appreciative of
the opportunity to support the work of this committee and, of
course, it is an extremely important issue with us.

We now have passed our 14th million mark in members, and are
closing very rapidly on 15 million,

In the interest of time, with your permission, Mr, CI ..man, I
would like to summarize, make a few comments, and present a pre-
pared statement for the consideration of the members of this com-
mittee and the staff.

It was refreshing to hear your opening remarks even though
they were very brief, I think they clearly indicate the compassion,
the interest, and the direction that you intend, and members of
this committee intend, for these hearings to take and in subsequent
legislation to lead the way.

For too long the victim has been overlooked in our criminal jus-
tice system and I think it is time, although late in coming, that the
victim be made a part of this judicial process.

There are a few points that I would like to emphasize if I may.
In the last 12 years during which I have been director of Criminal
Justice Services of the American Association of Retired Persons,
the criminal victimization of the elderly has been a very important,
almost a central part of our work and I try to review or have staff
review the principal research products that are being produced, or
have been produced during this period.

Despite all the inquiries that have been made into this subject, I
believe there is a greater controversy today than when it first came
up in the national polls of 1968 and 1969.

At this point I would like to state that our internal surveys,
AARP'’s surveys, over the past decade have consistently placed
crime as the No. 2 concern of older persons, coming only after
income maintenance.

Now, there are other issues in some localities that place second
or third, such as health, as you would expect; and for those who
%ive in country areas, very often transportation is very high on the

ist.

But the subject that this committee is addressing we know, and
the Harris and Gallup polls have also corroborated this, that crime
is a very serious concern and in urban areas and some localities
crime against the elderly is the No. 1 concern even surmounting
the problems of maintaining life, limb, and shelter and food.

Now, one of the controversies that I would like to deal with very
briefly is frequently raised by the media and researchers; namely,
are older persons the most frequently or the least frequently vic-
timized by crime? We can answer that by saying both. We are the
most frequently victimized by some crime types and the least fre-
quently victimized by other crime types. So you cannot say that
any age group is the most or least. It must be crime specifi:

In some of the outstanding works done in some of the Staies, par-
ticularly in the State of Florida where we have over 1 million
members and have an office to maintain service to those members,
about the same conclusions that we have come to are supported by
the Crime Commission hearings in Florida a few years back.
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I think what our researchers overlook is that so much of the re-
search being conducted these days is done by people in air-condi-
tioned offices who are only reviewing statistics. I would like to im-
press upon the members of this committee that that is no way to
look at victimization. You must get to the victims and experience
and feel those torments, the torment and the harm that follows
some victimizations. And particularly with the elderly, if it is a
fear-provoking confrontation or merely a vicarious victimization,
which is greater in the elderly than in other age groups. What we
mean by that in our business, is when an older person hears of a
crime being inflicted upon a friend or acquaintance, the impact of
that vicarious victimization, although nonexistent to the individu-
al, may as seriously deprive that individual of freedom of move-
ment as an actual victimization.

So—and I have talked with the Director of the Bureau of Justice
Statistics about this—we too often do not consider the impact, the
intangibles of victimization. And if we were to carry this to the
absurd, if an older person is so fearful as to never leave the home
and never be victimized, and never show up on the statistics, then
many would say that there exists no problem because there has
been no victimization.

So I must stress, if I may, the seriousness of these intangibles
and the impact of victimization to the elderly.

As has been mentioned here earlier, there are multiple victimiza-
tions, not only by the criminal but by the system. I think no one is
more eloquent on this subject than Hon. Lois Herrington, the As-
sistant Attorney General, in her writings and statements pertain-
ing to this subject. But even beyond that, we victimize the individu-
al again through the tax collector. And I do commend the members
of this committee for the provisions in this bill which would place
some of the responsibility where it belongs, on the criminal, and
not impose the responsibility for restitution and rehabilitation
upon the noncriminal public, the taxpayer.

We have an offender-oriented criminal justice system. Crime sta-
tistics are offender-oriented. The trial or plea bargaining or the
endless continuances are at the offender’s convenience. The State
provides legal counsel for the offender. There seems to be no short-
age of public service organizations to serve the offender.

Then finally, after all the costs that have ensued, the taxpayer
again must pay for the offender.

I would like to especially commend the committee for certain
provisions of this bill, particularly those pertaining to restitution,
whether it be by money or service. I would like to see more of that
for those serious habitual offenders who place themselves in a posi-
tion of being judgment-proof and who hide under that cloak to
escape the responsibility for their crimes.

I would like to say in closing that we are dealing with a very sick
system and there are few people who scrutinize the entire criminal
justice system. For instance, Chief Ray Davis of Santa Ana, Calif,,
tracked 3,800 felony filings; only 37 went to trial. You might say
that was a peculiarity of Los Angeles. Not so. INSLAW—Institue
for Social and Law Research—studied 2l cities including Washing-
ton, D.C,, and that is about the percentage in Washington, D.C.
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Specifically, as an example, INSLAW tracked 8,600-plus commer-
cial burglaries in Washington D.C. 87 offenders were convicted.
That does not mean that 87 people went to prison. As a matter of
fact in this country today, only 40 percent of our murderers go to
prison. And if you want to review statistics on rape. it is incredibly
poor. In a review of a study done by Dr. Donna Schromm, I selected
two cities and carefully analyzed the data and we got in those two
major cities, Seattle and Kansas City, one felony or misdemeanor
conviction, for every 318 actual rapes. Conviction does not mean
prison. And it goes on and on and on. For instance, and I do not
want to quote too many statistics but I am trying to emphasize
here that we are dealing with a very difficult problem in a system
that I think is not functioning very well in the metropolitap areas.
It functions very well in the country. In the large cities it is in a
virtual state of collapse. In most States we get barely one felony
conviction per police officer per year.

With that, Mr. Chairman and Senator Hawkins, I again express
the appreciation of my association for the invitation to come here,
We do have what I consider to be a capable and rather large staff.
If we can help you, the members of your staff, we wish you would
call upon us and let us know what we can do to advance these ex-
tremely worthwhile efforts, Thank you very much,

[The prepared statement of Mr. Sunderland follows:]
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MR. CHAIRMAN, and Members of the Committee:

We appreciate the opportunity to speak in support of 5.704,
and to discuss briefly some of the findings of the American
Association of Retired Persons with respect to the, victimization
of older Americans. Beginnino as early as the 1970's the
Association has been examining these issues and we have developed
and implemented a number of programs and activities directed toward
educating our members and other older persons about ways in which
they can initiate action to reduce criminal opportupity, and their
risks of being victimized.

Victimization of the elderly came into prominence in the
last part of the decade of the 1960's, when AARP surveys and other
national studies began to reveal crime as the second greatest
concern of older persons, second only to income maintenance.

Some surveys in major urban areas reported crime as the number one
concern of the urban poor and elderly. '

In the ensuing years, there has been considerable additional
research, and a. a result of this there has devaloped a great deal
of controversy as to whether or not the elderly are the most oxr the
least victimized. And the answer to this question is that they
are the most victimized by certain crime types in specific localities,
and the least victimized by other crime types, again depending upon
where they are. Generally speaking, older people have lower rates
of victimization by the very serious crimes of murder, rape and
aggravated assault, but they suffer higher rates than younger age

groups in the crimes of purse snatch, swindling, pickpocket, theft
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of checks from mailboxes, and in some locations, burglary.

The older age group have specific concerns and vulnerabilities
just as do other age groups. For example, older people are
targets of swindlers because very often they have "nest eggs"
or proceeds from life insurance or lump sums from sales of their
residences. Such is not often the case for the very young group. .
Since there are substantially more older women than older men,
and since some of them do have readily available cash, they become
the targets of con men. Concerning theft of checks from the mailbe:x,
the elderly tend tc be victimized because they are the mOST frequen:
recipients of pension, annuity or other kinds of checks that are
mailed. lThis creates even more opportunity and re<alts in their
higher victimization. older women are more frequently the victims
of purse snatch because the offender is most often a young male
who can outrun or out-maneuver an older person.

There are perhaps seventeen factors contributiné to the level
of victimization of older persons; but there are two that are
worthy of ccrment here. These have to do with the older persons' 1:ife-

stvle--natural and/or imposed. The natural lifestyle of oli'er persons

tends to reduce their Vulnerability. Some examples of this are
that they are less likely to hitchhike than are younger age groups,
less likely to pick up strangers in a tavern, less likely. to be
alone on the streets during the late night hours. The imposed
lifestyle has far more insidious implications in that criminal
victimization whether actual or vicarious, raises justified levels
of fear, leading to greatly reduced activity, making the elderly

less "at risk” than younger age groups. The elderly chaige their
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habits or routines so as to avoid dangerous situations or
potential victimization. This, in turn, leads to increased
isolation and the d=privations flowing therefrom. Many
researchers, perhaps most of them, deal only with frequency
of victimization and not with its impact. The economiz,
psychological and sociological impacts must be cohsidered.
Sor.netimes, the intangible imp‘t, such as the psychological.
trauma, may be greater than the tangible impacts, that is,
economic znd Physiological. Nonetheless, the minimum that
can be done is compensation for older victims' losses resulting
from crime.

In recent decades, the victim has become the forgotten
element in the Criminal Justice System. Our crime statistics
are offender oriented. The taxpayer's money is poured into
programs for the offender. Publie service organizations come
forth to plead the case of the offender. And the victim is

-

forgotten and thrice victimized -- initially by the criminal, next

by tF;-E. ier treatment received within the system, and lastly
by the tax collector so as to provide more funds for cifender
programs. Only very recently have books been written on victims
as principal subjects, and the science of victimology has just barely
reachg? its adolescence.

For too lont the victim of crime has been neglected in our
judicial process. .nyone who follcws the victim's path through
this tortuous and directionless maze is stricken by the fact that
the victim is almost an unwanted actor, a bit player in the pPlot

being developed in the drama. 1In fact, in the vast majprity of

cases the victim is unesseatial and goes unnoticed and unnotified.

-
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Most crime does not come to the attention of the police.

Of the crime that does, only a minute portion ever gaecs to
trial. The victim does not become a part of the process in the
overwhelming majority of cases. Most of the criminals who are
apprehended enter into an agreement to avoid the uncertainties
of the criminal trial and to receive a favorable bargain. The
victim is not an essential element, not needed, not considered,
not consulted and rarely even notified. This was succinctly
summed up by Assistant U.S. Attorney General, Lois Herrington,
after chairing the President's Task Force on Victims. Her
statement was "Every one of the victims who testified at our

six field hearings said they would never again get involved with
the criminal justice system. It is clear that if we take the
justice out of the system, we have a' system that serves only the
criminal.”

During the early years of the development of our Criminal
Justice System, "making the victim whole," was paramount; that is,
consideration for the victim over the offender, a gengral compassion
for the victim and the reléncless pursuit of the offender. I
would not presume precisely to describe attitudes prevalent in the
past century but, if dally journal reports of the period are
indicative, the bress sympathized with the victims, urged the
sheriff on to full pursuit of the offenders and lauded the courts
for swift and sure punishment. Why the victim has fallen into
obscurity today is subject to much conjecture but it is observable

and now becoming the center of comment. The Report of the President's
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Commission on Law Enforcement and Administration of Justice
noted "One of the most neglected subjects in the study of crime
is victims: the persons, households, and businesses that bear
the brunt of crime in the United States."

Let us hope we are Seeing the dawn of a new era during which
the victim will become the principal actor who will receive the
attention rightly due, be made whole by money or service, become
the focus of compassion and concern and be restored the rights
so long deprived. ‘

In our early development restitution was fundamental to
the settlement of a criminal complaint. Now it is almost totally
forgotten. Volumes could be written on the reasons advanced
as to why restitution is not possible in most cases. put fairness
demands that offénder restitution be restored as a social policy
in the United States. It can be done, and must be done. Af ter
various objections are overcome, there are those who will seize
upon a policy of offender restitution as an opportunity to create
a vast new bureaucracy supervising an unprofitable business. Such
a development is not necessary. First, if the of funder has assets,
the restitution can be a money award. Today, most offenders get
off free by pleading poverty and by bzcoming judgment-proof. In
such cases, offenders should be made to make restitution by work
and service. This can be done without the need of a burdensome
administration. A little ingenuity can devise the means. One
example came to my attention while I was inspecting a sheriff's
program on the West Coast. The sheriff, tiring of seeing nothing
done to Juvenile Offenders until they developed into very serious

criminals, asked the judge to release delinquent juveniles to his
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custody for work programs. The judge did so and the sheriff
assigned the juveniles to worthwhile public service such

as painting public beach property, cleaning up public parks,
cutting timber pathways through forests, and other chores needed

to entice resort vacationers. The sheriff told me he never had

‘a juvenile so assigned return to the system and that many young

people had thanked him for diverting them from minor criminal
activities.

Too many so-called "professionals” cite too many objections
to restitution programs. Perhaps we should replace such persons
with managers who have the initiative to develop innovations that
can overcome the obstacles without great investments of public
funds.

Given political and social constrair:s, our options for
improving the Criminal Justice System are few. Despite the
mountains of money heaped on rehabilitation programs, they have
had dismal results. The Director of the Federal Bureau of
Prisons has testified before the Congress that we do not know how
to rehabilitate a prisorer ayainst his will. Major studies have
revealed little, if any, difference between those in and those not
in our rehabilitation programs.

Searching for the "roots" of crime has been even more elusive.
No crime causation theory yet advanced has withstood close scrutiny.

It is past time to turn some of our attention to the innocent
victim. fThe very minimum victims deserve is compensation forllosses
suffered. The compensation should go beyond repair ;f personal

irnjuries and should inglude waking th: victim whole. There should
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be no "means" test since criminals cross all economic levels
and the affluent innocent victim should not be deprived of
restitution nor the criminal allowed to benefit by preying on
the rich.

There are a number of professional criminals who make
themselves "judgment proof" in order to avoid responsibility.
These, often the worst of the criminal lot, should not be allowed
to elude responsibility. The alternatives for the judgment
proof or indigent should be either payment by service to the
community or imprisonment. Ultimately, we should strive to make
crime less profitable than the alternatives. "An illiterate,
untrained street "junkie" today takes in more money to support his
drug habit than is earned by 99.9% of the female wage earners in
this country. To turn that around, only one-tenth of one percent
of our female workers make more money than an ordinary drug addict.
The penalty for crime must be greater than the Pleasure. Full
restitution by the offender, not merely & fine, should be the
responsibility demanded of those who choose to profit from crime.
It is clear to most observers at the street level that crime is
profitable and that the potential rewards outweigh the potential
consequences. I am confounded as to why we must conduct a study
to arrive at this conclusion, but a study was just recently '
released on prisoners in Sweden, the ultimate social welfare state,
and most prisoners stated they preferred crime over other lipes of

work.
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A noble first step, and a minimum, is compensation paid'
ror through increased criminal fines.

In March, 1982, the AARP Board of Directors discussed
again the seriousness of crime in America and the members
stated their views in a series of policy statements on significant
issues bearing on the subject. Among these statements was the
following:

"Work or other forms of restitution by offenders, especially
jUVEnllgs, should be vigorously explored.

"Restitution by the offender is certainly not stigmatizing.
Restitution has proved to be a deterrent to criminal eonduct in
those instances in which it has been tried. With raspect to
juveniies, their criminal acts, from vandalism to burglary,
seldom lead to tue imposition of punishment. In many cases,

"first clfense" should more accurately be termed “first time
apprehended”. If a juvenile is apprehended in *he zct ¢< vandalism,
he should be required to make Qestituticn by uapairing or restoring
the damaged property, or by performing a suisabkle service to the
victim or to the community.

"Unless the juvenile commits a very serisus crime little other
than superficial action is taken. If a juvenile is adult enough '
to use a gun, a knife, or other deadly weapon he: should be considered

and treated as an adult.”
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Historically, in deaveloping their yearly legislative

objectives for consideration of Federal or 3tate legislative

bodies, the Associaticn has pressed for:.

e adequate indemnification to victims of crime; prosecution
-~ programs aimed at career criminals or repeat offenders:

e compilation of cetailed and uniform crime statistics,
including such items as victim age, so that those crimes
to which the elderly fall disproportionally victim will
be clearly and accurately identified.

e educational programs based upon research data, to
demoastrate wavs in which the elderly are victimized
by nonviolent economic crimes such as criminal fraud,
and to suggest ways they might better protect themselves
against fraudulent and deceptive practices; and

e the development of more public information and media
programs to educate persons, especially older persons,
about simple crime prevention techniques.

The American Association of Retired Persons endorses the
legislative proposal before you, and commends the committee for

this important effort.

Senator GrassLEY. I understand your organization has been very
helpful to us, so at this point let me thank you for what you have
already contributed in working with us.

Does the AARP have any survey information from among your
members? I assume it would be from among your members who
have been victim:~ed and applied and received assistance?

Mr. SUNDERLAND. Not to my knowledge. And these surveys, Mr.
Chairman, are not limited to our members. They are national sur-
veys conducted over the full spectrum of older persons in this coun-
try. Understandably, a number of them are AARF members but we
try to take a look into the concerns and needs of all older persons.
I do not know of any of our surveys, we are just starting a new one
and it will be launched 2 weeks from now, that deals with the ques-
tion you asked. It could be that I could get such questions entered
into this upcoming survey.

Senator GrRassLEY. Would you elaborate on a statement that kind
of intrigued me on page 6, where you state that “too many so-
called professionals cite too many objections to restitution pro-
grams.’

Mr. SUNDERLAND. Yes, I think that that is observable. Certainly
you people who have devoted your life to public service understand
that sometimes bureaucrats capture the bureaucracy and do not
serve the persons intended to be served.

There are some real problems with the execution of orders of res-
titution and we recognize that. Many judges object to this because
they feel that legislation should not force them to take these ac-
tions, it should be a matter of judicial discretion.

Those who are empowered with the responsibility to collect resti-
tution very often find that they can lay that aside and take on the
duties that they consider in their mind to be more pressing. We
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have that problem in criminal fines, an enormous amcunt of crimi-
nal fines are never collected. And the same problem is going to
occur with restitution, once restitution is ordered.

I do not intend this to be a flippant statement and I am not too
sure that it is practical, but I think if we got a few business manag-
ers they would find ways to collect restitution.

Senator GrassLEY. I have just one last question and that is for
Mr. Stein. Because we have very little information available re-
garding the impact of victims compensation programs upon the vic-
tims themselves. What in your opinion, does contact with victims
compensation programs improve victims' attitudes toward the
criminal justice system?

Mr. StEIN. As you indicated, there is not any research data on
that. The impressions that we get are a rather mixed picture, quite
frankly.

Senator GrassLEY. Mixed? :

Mr. StriN. Yes; sad to say, many compensation programe are op-
erated like ~ther public bureaucracies and the experience is not a
very pleasnt one, as you have raised in earlier questions. There
are oile: r2ry long and tedious and confusing forms to fill out, and
ther= are ften overworked and not very sympathetic claims agents
t~ «t a2l with. It is no better and sometimes worse than trying to file
a privale insurance claim. And as Mr. Zweibel indicated, with
somewhere between 60 and 70 percent of all claims being denied by
compensation boards across the country, there is a good deal of dis-
appointment that is built in to the process of being an applicant,
not to mention the delays and other kinds of frustrations. .

I think that there are a number of compensation programs that
appreciate these, the szie «f disservice that they are conveying to
many of the public, and are v:sing ‘0 overcome that. Indications
about California trying to speed up its process and simplify its
forms along with a number of the efforts that Mr. Zweibel’s pro-
gram has done in New York, are examples.

Nonetheless, I think most of us, most of the observers would be
hard pressed to see how the claims process and that experience per
se adds much to the law enforcement or criminal justice effort. I
think I have overstated that. I guess there are obviously some cases
where a sense of gratitude for help was transferred to all the help-
ers around in the criminal justice system as well as the compensa-
tion program. But I think that is at the margin.

Senator GRASSLEY. Senator Hawkins.

Senator Hawkins. I have no questions. I look forward to working
with you in solving this problem. It is of gigantic proporiions and it
really is striking a low note in the history of this country.

Senator GrassLEY. Well, that concludes this hearing. I thank you
specifically and also I think we have had a very good panel, several
panels of witnesses.

You ought to look forward to us moving along on this because I
think it is something that we will be doing.

So thank you all very much.

This meeting is adjourned.

[Whereupon, the committee recessed, to reconvene subject to the
call of the Chair.] o
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