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o )
School administrators are often faced witH
legal questions regarding, their *handling of ",

. students. = Not all questions Have easy ahswers, and
not all answers are always clear-cut ones. ~ This.
monograph has been published by the Byreaa’ of

Edcational Research and Services as a sort of guide

to be used by school superintendents and school
principals as they face situations that may have
T o . - - -~ - B -
ions:- Julie Underwood

)

potential legal ramificat
O'liara, the author; is Assistant Professor of
Educational Administration at the University" of
North Dakota: She holds the J.D. from *Indians™
Uhibétéity S65661”5§f Law ;Hé is; Ehéref@ré; Wéii
7 qualified to §é51 with this tébiig L -
o : . ‘ c '
Larry L. Smiley, Director o
Bureau of Educatiénal Research and Services
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INTRODUCTION

) /- .

: - : i
This manual is designed to provide educators,

legal questions administrators have: Althdugh the

anticipate and answer many of these questions:
; . L S ~

The emphasis is on "students' rights" in the

% broad sense of that térm. The "rights" ; discussed

“are (1) the right to an education, (2) the freedohm '

& reiigion, (3) the rights to privacy,  (4) the
/ fresdom of expression, (5) the "right" to a safe
environment, and (6) the rights to substartive and

procedural due process. % ‘ .
These topics are general in nature and the

ansWers to many of the Questions are not certain.’

“This ~area is constantly devéloping and - changing
thrdz;h new court decisions: Thus; any manual of
this type must be, 1imited to a.jurisdiction and: will
become dated over time. Answers here havé been
given from a North Dakota perspective. To deal with

S

o
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problen of change those areas which have tended
to remain constant have been éiﬁé? as basic rules;
and have been emphasized; those areas = in which
\ there ;g;a chance of change in the near fgture have
' been 86 noted.
\ Legal terminology and in-depth analysis of the
\ law have been painstakingly avoided. However,
{ " citstions have been inciuded where they may have
\ . value to the reader: The citations used are Of three
] types: court cases; statutes, and federal
\
‘ regiilations. There are general formats used for =
ﬁ\ these citations: ; .
L o v v
i b4 .
|\ cases: .
\ . - .
\ Citations to cases are in the following form:
{ boe v:_ Roe, 102 S:Ct: 1126 (1982): In short this
\ S
\means the case in which Doe sued Roe was decided by
éﬁé United States Supreme. Court in 1982. The
c%urt‘g opinion can be found of page 1126 of voluiie |
102 of the Supreme Court Reporter:
\ .
v ‘\
\

L
‘geoqraphical a

It is important to remember that only decisions
of | courts which have jurisdiction in a particular

fea have the effect of law in that
éféék Thus, in North Dakota; schools are obligated
\ -
to follow the decisions 6f_£ﬁé lower North Dakota
court ,in their area, the North Dakota Supreme Court,
T B :
;X, ag )
A , \
. R

v



. " ’ s v

.. the fteddéral district coﬁff’&ﬁ their district, the .
Eighth Circuit Court of Appeals, and gpé United

' o N . - ) |
States Supreme Court. Decisions of other courts are

. 1

T -4 : . S
relevant orly becatuse they serve as examples of
© judicial weasoning : and may be persuasive when ‘the

I e NN T I TE
same issues are presented in a cohrt: having

authority in Norfth Rakota., . - s

* - ) .
v . : e

statutes: ,

: o o

Citations to North Dakota statiites are in the

following form: N.D.C.C: 15-42-03: In short, this

neans the statute mentionéd can be found in the
North Dakota éenﬁpfyiéééé in Title 15 (education]),
Chapter 4%, Section 3. HMost of tho North Dpakota
statutes 5bétt5ihih§ to: education ) have; VEééﬁ

accumulated and bojnd irto the Century School Code.

S o K
Federal Regulations: T

citations to feéerai.reguiaticns are in the
following form: 45 C.F.R. 86:50: In short this means

-

the regulations can be found in Title 45, Ppection

86:50 of the Code of Federal Regulations: This code
-is the permanent system for maintaining regulations
issied ‘by federal agencies and departments. The

regulations are legdlly binding.. )
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questions

anticipate and answer many legal
concerning  rights _ of students, it is not &
substitute for ¥pecif¥c legal advice:/ .
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. ’ Z\ RIGHT TO AN EDUCATION

federal

udentd hdve a right

. Article

3

statutes,

receives

rights because of sex,: race;
S i, Lo T R =
nal origin}, or handicap,

AY

somotimes.

ritle IX provides that children

foderal constitutional

Dakota children do have

N:D:

an  educational institution

cderal Tunds cannot denya pefson

religion;

" Title 1X; Title VII,

of

sexes be alllowed in all classes except®

1. during parts_ of a class dealing
with human pexuality, -
2: during parts

education |class

contact,
3. when par
class = are
ability,or_ |
4.,when stu
grouped by

physical
podily

of a
involving

s §fﬁa”§hy9icai education

grouped by proven

:l. - - — =

ents in music classes are
ocal range.
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R o Must selioo L Al bow Jli athiot ien ih b
n'&; ;;(iiln;.ji u)ﬁQJ‘ ’
N .
’Nk). Tn Horth Dakota a school ix.ii:.w‘i».hl‘t'v P)i;)iiﬁ‘(‘i .
CONCOTHING  How 44 Wi hi P the athlet e program and
what " sports will be ofterod to students:  all co-od
- . teams, all nwb&iaiv.jnamn; or 4 combiint ion tﬁqrbbi.
~. . . ) . T
. Whichever Bthﬁ school chooses to do; g& mist 1ol low
i th ’l;iti'gt IX .regupirement that the  interests anci
Id
abilitics of  Gll students .. be  taken | into
consideration:  Both boys and yirls st be equally.
Served. Comparablility of  fundfrg; i,-'q;.jipiﬁbht,
- M .
eligibiltty, and  schoduling must be  taken  inte
EéﬁéiduranOH:. It G combination of teams is
ottered; ' the schogl may choose which to make single
.
Tsex and  which, to make : co-ed. IA\Emaking the
decision, | however, it must serve the ih'éiééEé _and
" hecds of Wl students nd not faver thoss of @n¥ -sex
, oVEr anothér.- ,
- N \ - . ; }

[

eCan a studept's participation in school be timited

because pf a preynancy or marriage?
. . et \

. Q?Efégnént students hawe changed drastically over the

~
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Pgst tweiity five o yedarse  Cotirts have listorically

SOt TOdied diseiniitiiit ory  treatment. ot marrioed

& and7ar pgegqupnt student s, 'i‘Yw? bave been suspended;

cxped Lol aind deitiied part icipat ion in

cxtracurt toulan et ivit s, These ool wesponses
. 'y =

- - - P — - . .
Gti- b lofiger lega)ly sanctioned. Fhey  have  been

S toand To D0 Gnconst Lhut tonal under Geveral  thoorics
Goed i picbabited Ly Title 1X. i
Couits ave | tow | conpistently held that
Srodonts’ Iahcs to participate in Geheol activities
N Catnot b iwhtiifiﬁdlﬂﬁcdhﬁﬁ of marriage. Simglarly,‘
P P
student s mays not b r@:‘;ti‘ibti)q bbbdiis@ they are
Lnicntﬁ; . et thor may students be restricted dﬁégéév
brequancy s -
) Pitie IX requlations probibit discrimination
pe /i/;i}h.;(l' on marital or parental status in Sthbbis_
Feeriviing tederal tinaidcial assistance, 34 CiF.R.
: ©Y06:40:  This requlations allow districts to offer .
'ﬁi.}vt‘tfi.il caurses designed to address these students";
] . . .
ﬁphvydl needs ;= ;hcy may not be ‘forced to enroll R
iﬁ\tiﬁﬁ;vﬂ thit segregate jhéﬁ from other pupils. If
R :;n':p.li.’irtcr;%}ﬁét;;ér?l IS oftered it ‘iﬁijét provide
services  whifh arc comparable to the Wain progran;
34 LR, 10§§4?(p)(3); i o ’\g\ .
! u ) .
. S .
. 7 .
ool - - - )
- I ) 1z _ J
. 5 oo - H
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| ecan a school-district require a doctor's release

before a student 1is allowed to return to school_

/ after delivering a child?"

- B 7 P R - 7
School districts must ~wreat pregnancy ~in the
same manner as any other temporary disability or

reason for hospitalizatiof. Thus, if the school
reqiires a release before a student can return after
- any hospitalization, no exception need be made for
biédéahéy—féléiéa hospitalizations: However;
pregnancy-related hb%bitaliiatiéhé cannot be the

only ones for which a doctor's release is rqguired.

eCan. a parent or student receive damages from a
school  district for hgt providing an adequate

education?

-

upheld damages to a parent or student against a
school  for negligegt instruction. The courts
commonty have stated that if educational malpractice
- ®ases were allowed; they would be unable to tell if
would be unable t& assess damages. Thus, the cause

of action_has not been recognized:

ERIC

Aruitoxt provided by Eic:



N
-

ERIC

Aruitoxt provided by Eic:

FREEDOM OF RELIGION
™~ .
o

e Can we have prayer in the school if everyone agrees’

gt

io. The requirement of a separation of  charch

‘and state is not one of those constitutional rights

A ’ i - L . . _ _ _
an i1ndividual can waive: A school; as an arm of the

state,; cannot establish (promote) religion. This

means schgols cannot hold services or exercises

which have primarily a secular or religicus purpoge,
Have a primary effect of advancing or inhibiting re-

.

.
Tlie answer to this question is still not clear.
It is clear that a school cannot' provide a sponsor

and supplies for a group sich as this: However,
these groups on college campuses have to be treated
like any other student organization. . But;-rthe

. . T
standards for college and K-12 are generally , quite

=
el




~

different. Probably a school should recognize these

groups and allow them to meet just Iike any ®ther

# cowld appear 4as support--a teacher sponsor for
R . «
example;

e A
. ewWhat about a moment of silence before;classes start
s~ gt the beginning of the day?

Is

Every court which has looked at this issue - so

- far has- found fo difference between a periocd ~of
d silence and an actual ﬁetioa for prayer. - Thug,
" Statutes authorizing a moment of silence in the.
schools have been Stfitkéh‘:éﬁ ﬁhtéhStitﬁtiéhaliy

promoting School ° prayer. The U.S. Supreme Coiirt

might. make 'a decision on this issue during this
a >

year; this case might clear up the question. North
\Dakota does have a statute allowing for a moment of

- .

silerice, N.D.C.C. 15-47-30.1, which has not been

ﬂéﬁaiieﬁged: -
®What about étddéht;ihitiétéd prayer? .

ihstééa bf a teacher is leading the group in prayer,
it is sti}l unconstitutional:

10

-
Foma
o5

i
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e May schools conduct daily Bible reading?
. Although neyer ruled upon by % North Dakota L
. - Tl
court; the: U.S: Supreme Court decisions indicate

that 'this practice is pﬂééﬁéEiEﬁEiéﬁéieeven if a
nondenominational _exercise. The Bible, however,
can be used in the schools for Purposes other than
the inculcation of religion, for example as part of
a iiteféé”ré or history ié350ﬁ§-.

;Afé»Cﬁf%fthéS programs permissible?
Yes. Christmas; like Thanksgiving, has over the
years developed into a national holiday and gained a
secular flavor. . As such, most courts, 1including

courts in our Circuit, have held that Christmas

programs in public Schools are acceptable if they’
afe not overly religious in nature. ‘
e May <children receive religious instruction during
schiool hours?
.
?Hé schools cannot provide religious

instruction in the public schools during school "

11 -




o

ERIC

Aruitoxt provided by Eic:

nou

it

. den

in
be

for

rs. BUT, Thne U.b. Supreme COUurt nas ruiea Tnac

is constitutional for public schools,to ‘let stu- °
ts ,eave their campus for religious instruction
"released time" programs. However;to be there can

no direct or indirect costs to the public school

th'e instriction. ,
o .
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' RIGHT TO PRIVACY

. L

. Records Lo N o S
. el M : c
.e What law controls the handling of student records?

) , S

N 2 _ o . . _ oo L _
Because of widespread dissatisfaction with

“dicatdrs' use of students' records,in 1974 Congreds

passea éhi Family Edscational Rights and -Privacy g
-  Act, commonly*referred to as FERPA, or the Buckley - * ~
Amendment. Final regulations, which really contain .
the .essence of the p;cceaures; were passed }B 1976,
FERPA stipulates that federal funds may be withdrawn
from any -educational agency 6tﬁ institution tﬁgt'

fajié to provide péiéhté access to their"chiiaié'
educational records, or dissefinates information to
unauthorjzed third parties: Im addition; parents and
. eligible students -must be given a hearing to
challenge the contents of records whigh they believe

to be inaccurate.

13,

"\
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: \\a.éérehts and guardians of a Studant who is under

[ the age of 18 or a depeedent have all 6f the rlghts
.guaranteed by/ FERPA Afdlstriqt mey assume that

either parent™has a righﬁ of access unless a court

ruilng, stdte law, ofﬁother legal authorlty provid N
to the contrary, 34° é}F R: 99:3, 34 C:F:R. 99.11?1?5¢j(

'tﬁ &heﬁ

2o A stﬁaehgfacqu1reS'rlghts under,/f'
gy . o~ i

. he/she becomes 8 years old. A stsdehzéﬁﬁée- the age
- of 18 maj gafin EEZess to hls/her records.™ 1f. the
~ . sehool gﬁaaggg to permit.it or the parents grant
access as an authorleed thlrd §é;E§, é; C:FsRs §§{3;
‘31 C.F.R. 99.4(c).> | T .

s ) r e U . o

.. eTo @hom cdn student records be releasad?
‘ - ‘, i - .. "'1';

N s N ) R

S S
A parent or an eligible student may permit any
; third party aggégg to the studént's educational

reééfdsﬁ The consent must be in ﬁritihg? s1gned

}disclosed Afterward' the purpose ‘of the disclosure
il and the person(s) to whéﬁ)dlsclosure was to be madeh

Qust be- spec1f1ed 34 C F. R 99 30 - .;

Wlthout parentai or stodent ccbnseit; the

fdiidﬁing are the most common types of dlsclosﬁfes"

&

authorized: ~ -
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-
1. school afgﬁeialg in the same ais:}iat' who
have “been ;aet;fmihéa to hawe Ja legitimate
eafcational <4nterést in. thé records, 34 C.F.R.
99:31(a) (1), o

N N 3° -

-

Y

5. School officials in a district to which the
student intends to transfer (affer the parent has
had a ‘chance to inspect the, records), 34 C.F:R:
95.31(a) (29 34 C:F:R. 99:34;

3: various state and national education

(oF
Lol
o

agencies when enforcing federal laws, 34

L1

99.31(a)(3), .

o 4: StudButifinancial aid offictals only €o the
| extent necessary, io determine eligjbiity. of the
student, 34 C.F.R. 99.31 (a)l(4), . |
. 5. Accrediting agencies, 347 C.FiR. - 99:3%
(@l i7); | - :
6. In compliande with a court order after the
schoGl has made a reasonable effort to notify the
d parent, or eligible Stuééht_bE the order prior to
" compliance, 34 CiF:R 99:31 (a)(9), ‘ |
< 7. Appropriate: pBrsons in an emérgency where
such information i§ necessary to protect the healtth =

or safety # of.the student or other individuals, %4
Y C:F:R: 99:31 (a)(10); and

.

15
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- to the general public.. However, the school must ~

» . [

;what i\hfbfﬁjétiéﬁ.;':jiediil be made available, and they
_may request that the 'school not include his/her name .
on the Iist, 54 C.F.R.®89:3, 34 CIF.R: 99:37: - .
eWhat information is covered? '
- FERPA requires the school to permit access to
o IR 2 s o o 4 .
all information directly related to the student
recorded in any form.and maintgined by the .school =
with the primary exceptfons otf: L - )
1. Notes madeg by a teacher in a o’
B teacher's log which are not disclosed - S
» to others, ®4 clF.R. 99.3 and -
R e L ’
¢ 2. Physician's or  psychologist's
notes which. Nre used for . treatmept
. .- and are not distlosed to others, /34
- . C.F.R. 99.3. ¢ . '
1 M ‘ _ ‘ f\‘ e _ )
. e What ptbééadi‘éiéfé’hééééééfy? ) ?
. N ? v
; : - FERPA requires a school annually to prepare a I

list of proceddfes and policies governing access to

records. This policy must also include notification
; - - ) ] - .
to parents and eligibl® students of their rights
. Sl .

gunder the act, 34 C.FIR. 99.5, 34 C.F.R: 99:6. In

school, the following Yeneral rules on iﬁsﬁeéhi&i of

_ records apply: - : * ' L
P < 16
5 ' 21‘ A * ~
. >

O
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4 ’

; , 1. A school must respond to a written or oral
. request to tnspect within a reasonable time; which
is not to exceed 45;days. R
" 5. authorized persons  are entitlsd to
. : » -
‘bhysically inspect all records regardless of their
)  location: - They _may request access té all their

records ‘without .having to specify in  which,
particular records 'they are interésted. A parent
. o ' - - .
may. be accompanied by-another person, although a

) . ) - - . i .

written consent form from the parent may be required

* _by the _school _to allow a release to the other
A -

person.

3. A school must provide copies of the records

s upon . a parent's 'request gheneve

transferred  to ™ another’N

school, 334  C.F.R.
?é.jqié)tZ), information is released to a third

party;;§4;6;§;§; 99:30 (d);vof when denial of gjiRses

- would effectively deny the right of access,34 CY
99.11(b) (2) . ;e AN

47 A school may charge a reasonable fee for

copying but may not _charge for the labor expended

in -sdarching for or retrieving records; 34 C:F:R:

99.8(a) (b).

.

4
|
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o low. do parents/stullerits challenge the contefits of an

educational record?

A parent or eligible student may request that

; . )
. T o o
the school amend oX delete any information he/sh¥

fBé}iéQéé t6 be-inaccurate or misieaqihg or whiehf N
violates privaty rights, 34 C.F.R. 99120(&); If éhé
school refiises; the parent/student may request a '
hearing on the issue; 34.C.ER. 99.20lc);  The.
hearing ﬁﬁéﬁ;ﬁé conducted within a ;éééaﬁéﬁié time .
and must give reasonable advance notice, ap unblased |
hearing office, the opportunity to present evidence,

the right to be répréSéﬁﬁéé; and a xeasonably ?faﬁgﬁ

_ decision; 34 C.F.R. 99.21(c)(d). 1If the Eoting o

denies  the - parent's/student's request,  the.

ent/student may place a statement of explanation
. . '

fritc the record:

3D6-a}1 parents/students have these rights?

'

Yes. In addition,: students in® sSpecial
A, -
education have further protections of privacy in .~

théir records granted by the Edutation For All

Hindicapped® Children Act, Public Law 94-142. These
u |

include the right to know the date of ' access;
procedures for a school (’tb contest a.

s

1sg'

= 2.3

.
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parent's/student's refukal to disclose records; and
"procedures for destructigqn of information.

« o | ‘seaiches

v

a student or a studentes

e Can school . off1c1als searc

posse551ons? -~

'

- - UhaéE certain circ%stances. Altndﬁéﬁ the

/ Fourth Amendment prohlblts nrtasonable searches and

. &
'selzures, it ix not clea% how much protectnbn a

v -

student has aga1nst bexng s%arched or haVIng hIs/her’

rpossessions searehed: A\stﬁdent has a varying

’

egree  of éibééiatiaﬁ Sf’ privacy in his/her
‘s%eigloms and persons. ' Different courtg have

;i epplled these rlghts in 31ffer1ng,ways. Nelther the

. North bakotar Supremé Court nor the U:S:. Supreme
Court has ruled on this matter; therefors, Nofth
Dakota, stydents' rights are not clear. It is
généréily : agreed hbwevérﬂ - that although this
fexpect;ticn shoula be reSpetted sometimes the needs

i .

. St ~ - »
~+ of the school: outwexgh the séudent s right to
L * L ]

privacy. L . .
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.L,“ﬂ‘ll L SOHU,UL\ OLll1iClalys sSedrcn a stuaenc s rOCKELD

. AR R A o R
j?%en can a schobolsearch a student's locker?

i v/ ) 3r+

anytime since it is really school property?

R & |

i . . . . . A .
. No: “The protections of thHe Fourth Amendment do

1

not rgly on property rights. Instead; they were

Intended # " to ' protect = a person's reasonable

expectations of privacy.

.

~
a
-

 Sinde students usually have an expectation of
£

grivacy ias - the lockers, \ minimal, school

officials d@ not have blanket authdrity to search

them atjf any-time or for any reason. Such a power

would 1infringe on the student's expectation of

brivacy; WLEhput any educational purpose to
™ . S L
rnecessitate it. UDefore school officials can search

what they are sédfChing for (druys, weapons, stolen
" . : - - &
booké%, can be tound within, and they must Haye 4

valid {purpose tor the search (to maintain order and¥

Al .
R o i
discipline): ¥
- & N : : B
) .
e What 1s a reasonable gi¥spicion?

-

7’

It 14 hard to define. It is more than just a




reliable -iritormation: Ik is when you have good

R - - - P w )
reason_ to suspectewhat you are lookxng f6r can be
"

found@within. -
2 ;
. -

ey e S
When can school j offiicials . arch a stident's
A o § x . T
possessions? - . )

<

P I I L 77777_75 _
Since a persoﬁ‘has a greater expectation of
. 4 N
privacy in his/her possessions; (for example,

' pocketbooks or backpacks) than in his/her locker, a

higher~~stdndard of proof or nece551ty is, rgquiféé.

before that expec:atlon can be infringed upon. The
courts havk qenef51i§ Eéla that school officials,

whern acting\to further the purposes of the sphébi’
can search a s”udent s 90559551ons yf they hEVe good
cause to belidéxe that whlch they ire Séeklng can be

found within: = o

on a student's Drivacy decline as the necéééity for
the search increases due to émergenCies; For
- examplé, 1if there were a bomb threat called into

yoyr building you could search wherever that ‘bomb

W

21~ \
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L
could  possibly  be ‘secreted  without - any
o Ty ome s eecreted oA
individualized | suspicion ‘tha\s the bomb was located
Fe

) -

in a certain place.

When can the police search?

\!
£
[V
[*}
o
.,
o
-+
0
o]
o]
o)
(o}
(nd
oyl
o
(o}
o
(adl
o
o
j= I}
@
e
o
@
2]
[+]
ol
n
1}
o]
v
*
o4
o -
o
oy
Q
D~
o}
0
[
-
wu-

of the situation; they may search without a warrant
providing they have probable cause to beljeve that
the object sought can be found where Ehéy are
searching:  School officials can be held to thI
same standard if the primary purpose of:the  search
o e . FPosE ofrthe .sgarc
.0 .. 15 to further a police investigation.'

® When can school officials search a student's body?

. A seardh of a student's body, a.strip search,
fs usually * only considered reasonablé when those
conducting ‘it have probable cause to believe . that

body .

22
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e What is probable cause?

A

<

. it is a fairly Kigh standard of certainty: You

Mist be convinced by your Knowledge of the situation

(including reliable information that others have

given you) that it is more probable than not that

the’ object solght can be found where you are

searching.

Can dogs be used to detect contraband in the School?

c

certainty doesn't, exist. One court has found that

. [ - > - - .o -
dogs can be used.to sniff lockers and automobiles
without justification. However, it appears that to

°

Sriiff  stiuderts the school must have  some

counter-balancing “Justification; Horton V. Goose

This is another area of the law “in which-

iereek Indepgpdent School District, 677 F:.2a AT1,

(5th Cir.} 1981), cert. denied, -U:S:-, 103 S.Ct.

- - AR el

3536 (1983), 1In one ‘case, the Sourt found that the

] - P e
.schiool's concern over the increased drug traffic and
& . . :

negative results on the school commUﬁity were
sufficient to make the blanket use of ‘dogs to Bniff

all of the stuéents reasonable; Doe v.Renfrow; 475

FiSupp. 1012 (N:D:. Ind 1979}, op. adopted on this

issue 631 E,2d 582 (7th Cir. 1980) cert. denied. 451

1ol s.ct. 3015 (1981) ¥

23
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can be wused against a student in. a disciplinary
proceeding ‘or a court proceeding even ;f’it was not
what was éxééctéd to be found when the search was
uhdertaken. )

. v

. Can school officials search a student if the student
, a o .
raiiows it?

Yes. A student can waive his/her protection
against  unreasonable searches. However; to waive
this right he/she must know of ‘the right and

voluntarily give up the protection: /

e What  happens if a search is found to be

- unreasgnable? 70 ¢ -
4 L I . E

If the search was unreasonable any evidence

D)

found =~ during or because of the * search is

inadmissible in court and probably inadmissible in a

disciptinary proceeding as well: 1In addition; if

ERIC
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thé school officials were not acting in good faith
(knew or should have known that the séarch. was.

unreasonable) they may be held liable to the student

'for actual and punitive damages in a Civil Rights

Act (Section 1983) suit:

.
~
-
. J
s
4 . =

_____ e
~ -~

&

[y
-
“
-
“ N
- <
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In General

e What is freedom of expression?

/,\\\\\ the U:S: Constitution which guarantées that the.
. state cannot prevent us from expressing our opinions

to express ourselves is protected whether the
communication is direct (pure speech) or indirect

(symbolic speech): Indirect comiunication is the

In qeneqéi;‘spEECﬁ'ban be restricted by the

o
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1. appeals to the prurient interests,
and
2. describes nudity or sexial conduct

in a patently offensive manner, and

3. Racks serlousfiliterary,r art;r :
pOI tgcal scxentiflc, or o
‘values.

Speech (slander) or matertal (libel) is defamatory

if it:

1. damages the reputatlon of a person,

2. i§ not trie, and ) ‘ 2}<$27

3: was known. . to. be false_ or the
speaker (author) disregarded the
issue of 1ts truth. ’

A clear and present danger is presented, for our

purposes, when the expression ;s fighting words or
ificites peoples:, -

1. Fighting words _are_ _those _which,
when spoken directly to_a reasonable
person, are clearly likely to provoke

violent retaliation

o 2. Statements_ areiinglting when they
are cidarly and immediately likely to .
cause other people to violate laws or

rules and they are intended to do so.

[ 2]

epoes this mean students can express themselves at

anytime? -

/-

= :
. L Ll ____ _ N
No:. Although students have a constitutional

right to freedom of expression no  constitutional

i .- - R -
right 1is’ absolute. Ajtudent's right must be

- B B A . - - P
balanced with the state's purpdse for, and extent

27

ERIC

Aruitoxt provided by Eic:

>



e : e

that rxght’ in schoois ‘the

.)“

‘erest in conducting classes in a

.7f5WHich is safe and condﬁgive to learning. To

further; that. 1n erest, iimit a
-~ .;',7 -

studgn@ls fg éacﬁ s the

stihen is freedom of expression disruptive enough . to

warrant sappression? . T T s e L
| . . Lo B R :

H . - - g Cy 7 . B

In thc landmark case of Tlnker V. Des  lboines, . ™

393 U.S. 503, 89 S:ct: 733 (1969) the'U.S.’ Supreme’

Court held that ‘school officials cannot prohibit a =
. particular opinion merely to avoid the argument - or: -
, ! ) ‘ ey

« disturbance that aluays accompanies an -unpopular
Siewpoint. However, if there is evidence that the
i expression  would ﬁatétxaiiy and éubéiéﬁéiéiiy“

interfere with the work of the school it can be -
limited.

-

tﬁé country, been found to be symﬁbiic sﬁéééﬁi

Although we don't have a North Dakota opinion; the :

Circuit Coﬁx\\of'ﬁppeals for our federal circuit has
3% . \

} N

28
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stricken a restriction on hair length for_ male

v

students. Another court striking a  similar

regutafion ‘stated that students may exercise their
4 _
right in thé manner they see fit so long as they do

ot run afoul of consjderations of safety,

crodanlindgss, dnd decency.

Can schools regulate speakers who come into the
v,

§

school?

'Yes: The school is nmot a publié forum _which

any citizen may use as a sdap box. In fact, school

officials have the authority to bar all outside

I I L
speakers from school. But once a forum is provided,

School officials may not bar eintry because the ideas

sre unpopular or controversial. This is also .true .
< ‘

of other forms of school-controlled: media, like

o

‘bulletin boards.

-

Publications -

e Do schools have to allow a student newspaper?

lic. A school can decide whether Of nojts have

a ‘student newspaper. But once the decision to

.
bai. ,



' sponsor a paper has been made, sSupport cannot be

withdrawn simply because school officials do  mot

‘o~

-~.:likd the views expressed in it:
A

Py . o .

4|
&y

ecan schogl ‘officials control the contefit of the
student newspaper? -

The newspaper's content can b& restrikted for

the same purposes speech may be restricted, that is

if it is obscene; libelous,. disruptive to the

school, or harmful to students. .. I
. i *
eCan the school control the distribution of student
newspapers? L , : : .
N g
Yes: School officials can regiilate the tie,

'

‘place, and manner appropriate for distribition. This
- . . L _ o _
authority is designed; however, to prevent

disruption of school activities, not to prevent

distribution of the literature. These standards
apply whether or rHot .the literature is 9Ischosl

sponsored.

30 L R .

b
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eCan schools reguire prior submission of literature

- N S . el L
before distribution in the school?

* above standards allowing for Yestrictions on
obscenity, libel, and material which is dangerous to

students pr would cause a matérial and substantial

disruption of thézgchab%.; In additicn, the prior

review riles mist be clear and provide due process

safegquards. Due process requires that the rules
inciude: (i) a Brief time during which review is to
take place:; (2) clearly stated standards, for
example, definitions of obscenity and disruption;

(3) & reasonable method for—appeal; and (4) the time

N Curriculum/Book Selection

N S o
EC'K/ school officialg control which books are in the

. dchool library? . : .

'57 o ¢ 5

'

selection process for books miist be ised. However,
7 these decisions should be based on educational value

/ and  stitability to the age groups and not be. based
W

ERIC
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aduinistration doesn't “agree out of the iiBiéi;.
The U.S. Supreme Court has held that the First
Amendment 'fiéﬁté ihCiUéé a right to learn or access
information: Thus, the school's library selection
policy cannot infringe on that right by "contracting
the spectrum ékaﬁéﬁiéaéé"‘ﬁitﬁéﬁt an overriding

School/state interest, Pico V. Bd. of Educ. oOf

Island Trees, -U.S.-, 102 S.Ct: 2799 (1982):

- { .

eOnce books have been put in the library can they be

. . " -
removed? - Y B
! 7

They can be gemoved usjng the same criteria for
initial book.Selection: educational SUitability.

e
-

- -

- ‘@ What about books that are_vulgar or offensive?
~ If this makes them educationally unsuitable,
4hey do not have to be included in the library or
4 ! ' V. - - - - - — - -
cirriculums; But,} books . cannot be ‘banned Jjust
becaudé = some pebple find them vulgar or : offensive.
- If this was the standard,-we would Probably ; have
very few books left in the schools:
, . , )

- o

.

e ¥

iz 37 “

\.
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on an attempt to Keep 1ideas with which the .

Leere
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. ebo studonts/parents then have|the right to require
. . R -t

Gpecitic courges be added to the curriculum?

[ ¥

The addition of courses to the eurriculum

No.
=
I - | s C s ez
is an d¢ducational policy issde. . Clearly; 1n Horth
; i ) S i o ,
Dakotay Jthc legisiature, the Department of Public ""
. . o . A o S o
lnstruction; and the log¢al | digtricts- have the e
) _h ) ‘ ”777772
Jauthority to make these decisions. 1In addition; the-
. - e
Courts Ieok favorably on the schools expanding the | &
: o : [ o C
" spectrum of learning for SF%pents, since that
1ities| to exercise their
| € 2
B} N A
inférmation: Thus, \Sven
- . . N
. such las compulsory sex
been upheld when added fo the
curriculum: .. In removing ,a icéurse, educational
L ___\..=. o o e _ - o
— considerations - should be. paramount so as to -not %
s infringe onlthe students' First \Amen—a’méa{ rights. . |
-«lrj a, ——N | e ‘
‘- i J g
- ; J ;
: 7 :
. IR
P
L]
s
N -
j
. 5, “
/ . r
, . ) N . .
~ - >\
5: -
. ; I . :
! 33 _ -
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NEGL IGENCE PR

, SN
®Are schools responsible for any injury a student
incurs while at school? -

' No. Schools have a clearly cstablished legal
duty  to prcviae:stuaeﬁgéigiyh safe facilities and
‘adequate supervision,. but this does not mean that

schools are responsible every time a student 1is
\ ' : ’

H@ft. Only when the school; a teacher; or other

ehployee fails to carry out his/her legal duty and

EEéf;by causes an ihjary isdit possible for a
: student to be compensated for the injury:

#1s Tconstant sipervision necessary to fulfill the
legal duty? '

o :'7””7”7 R S I

Not always. The amount of supervision varies

with the circumstances involved including the age of
‘ 3 1 .

the students and the activity. A teacher is only
s L

required to supervise. as a reasonably prudent
' teacher  would :d6 under the same or simjlar
cfr?umStahces. Thus, it may be reasonable for an -

o

33 _ -
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eIs the school still responsible. if the injured

{ndustrial &¢ts teaclier to constantly supervise

students while working on saws; whereas a reading

teacher may not have to supervise constantly to be
§ - . -

reasonable: :

A,
eWhat is legal cause?

just because a school, taacher, or other

employee has not been reasonable in carrying out the

~

duty owed to students does not mean that the student

will recover. To recover for an injury the student
must also show that the negligence (féiiurQ‘§6 ‘be

cesscnable 4nvcarrying out the duty) was the cause
, d e

of the injury in question. In othergwords, if 'the

there had been

accident ; would have 68%6??&& even i

addition; when there are a series of events leading

tﬁé type of injury incurred must be a foreseeable
résﬁiEv‘éf7‘thé negligence for it to be the legal

) [P i

stodent knew. of the possibility of injury?
b

No. If a student knhows of the risks of injury
| P .

!
S ‘

[

4y

no negligence there can be no/ recovery. . In

"
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and -still undertakes the.activity, and the student

“incurs one of thnse possible injuries; the school is

not responsible. For instance; students 'who! are
playing tennis Know there is always a risk of them
falling or twisting their elbows or ankles. '— When

-
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person of - that age under the same or similar

circumstances and causes injury to him/herself, the

student should logically carry some of;the 'burden.

‘doctrine of comparative negligence. Under this

‘doctrine ithe' court cofipares the amount of student

neglige:ﬁe with the amount of school or teacher

ce and adjusts the amount of compensation
accordingly. Thus, the student is only awarded the
amount of damages hecessary¥£s compensate for the

amdunt of the injury caused by the other party:

36
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‘«i©  @1f the school requires parents to sign release slips

before allowing ‘their children.to take field trips

..“‘g, . . . o S o

or the like, is the school dutomatically relieved of
I I S S ' .

all liability?

NG. Darents cannot waive their children's

claim for damage. - ##n addition, a reléase given

before liability- arises may be meaningless; and
often it is arguoed that this.is against the public
. B S - - -
policy of ‘- encouraging safety. The school and

teacher still have a duty to act with reasonable
. ‘ ‘%;&".--. 3

P

care; the waiver does not change this:

_e@hat should a school do to protect itself from

negligence actions? =

There is no way a school can insure that no one

will ever file a suit against it. However, in

i - . -

-

negligence actions the school or teacher will win

the suit if it or he/she has acted reasonably under

the ecircumstance: Good common isense is all that is

' reqﬁigéa.

37
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STUDENT DISCIPLINE,

- R S

Codes of Conduct

®What is thé extent of a school's authority in

The law .is clear in its authorizing  local

‘'school districts_ to establish and enforce student

-

codes of conduct. Generally speaking, the rules and .

- -

methods - of enforcement -used must be related to the

educational  purposes of the school, including

maihtaihihé; the order and disciéiine necessary to
condict classes, and may not violate a ' student's
constitutional or statutory rights. These are
substantive reguirenients: sibstantive due ‘process.
in addition; schools must meet <. procedural
requiréments: ' rules must be known, and bygééedﬁrég

must be in place and followed to insure that a
N o

. .,

Al
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eray a student be disciplined for breaking rules

. . . -~ e 7777777(
she/he didn't know about?

Sometimes. If the rules were generally known

or if they were posted or available in student

handbooks, the student can be held responsible for

knowing them:  All rules should be clear and

understandable to ordinary studénts. Riles which are

is expected of them.

eDo all school riles have to be written to be

No. There are behaviors which are known to be

enforceable?

. Unacceptable even if not prohibited by a written
rule. School officials would be able to Jjustify
disciplinary measures in response to  thgse

behaviors.

® Can the School punish a student for unintentional

dcts or actions of others? 7
A Y .

lo. These responses are. generally illegal
under a variety of theories, generally that they

39
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Guilt, and they are arbitrary and capricious.

A leading case in this area is St. Ann v.
Palisi, 495 F.2d 423 (éth Cir: 1974), where the
court held that;it was a denial of substantive due
process to suspend a student and transfer her
because her mother had struck her teacher. The

Court found the school's response to the situoation
violated the individual's right to be punished only
on the basis of personal guilt. °~ "Traditionally,

under our system of justice, punishment must be

founded upon an individual's act or omission, rot

from his stakus; political affiliation, or domestic

relationship." _

-
B i
More recently the U.S. Supreme Court used the

principle under the Equal Protection %clause in

Plyler v. Doe, 102 S.Ct. 2382 (1982). There the

court held fhét Texas could not exclude from .the
schools the children of undocumented aliens.  The
Court stated; "Even if the state found it expedient

to control the conduct of adults by acting againgt

their <children, legislation directing the onus of

parent's misconduct against hisryhiiareh does not

comport with the Euﬁdig?ﬁtai conceptions of. our
. ¥

justice.'

40 '
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o o o .

eCan Schools regulate student off-campus*cohduct?

Yes. .Courts have recognized ‘é%t punishments
imposed for student off-campus conduct must Do
supported by evidence that the student's of f-campus
behavier has an effect on on-campus activities: For
any regulation of éff:caﬁpus conduct it muéE»'Bé
denionstrated . that the regulation is related to. the
Since a school's-valid objectives are edicational
and | §éﬁéta11Y‘:bh-¢éhpﬁ§ related, any attempt to
régulate off-campus student activities must be

reasonably calculated to achieve some schopl-related
objective.
The line is a difficult one to draw:; Virtually

any aspect of a student's life can, in one way oOf
another, be related to his/her fﬁhé;iéhihg at
school: The cases seem to suggest that® the more
intrusive the school regulation is on a hstudénﬁié
home and private life, the more closely related the
regulation  must be to the school's objectives.
Courts have struck school regulations coficerning
of f -campus distribution = of literature,  and
of [-campus alcohol rogulations. But they have
uphela punishment for off-campus ~possession of

druys, students' use of "fighting words" to a
<~ _

v 41
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teacher off campus,and upheld regulation of drinking

or use of ' drugs off campus | for interscholastic *
atniehic teams, and of \students driving to ééﬁééi;g

Under the above cases and analyses;' if a

P
school wants to regulate student off campus conduct

_ i. - [

the best; approach seems to be to wr1te regulatlons
concerning . actual on-campus . performance
requirements. For instance, a requirement that a
student be in a certain.weignt cldss for wrestling

or selectlon of students for game play by aﬁlllty to

'perform may be as.effective as strict training

} requirements w1thout 1ntrud1ng on the student's home
" life: - R B ) . - .
- : v N S
s !
Methods of Enforcement b 5,

be‘

ecan ‘a school lower a student's gfade for scutting
classes? ‘ : . =

lo: Courts have found this practigé to be an
/o, L -t L
improper response undery’ two theorle'. The lowering .

of grades or loss of cred1t for truancy ‘or tardIness-

has been  siiccessfully challenged where  the

’

legislature. has, authorized other responses. . This
: : <

argument, “obviously; is only successful in those.

S . ’ N ' s )_( v

S~
: e

— e . o
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- honattendance, N.D.Cc.C. 15-33-10.4. . -

. — .

[N

_responses tg ' truancy:. North. Dakota's compulsory

attendance statutes do provide for penaltigs.. for

Second, such policies have been held to violate

: o - ' B L :
sibstantive due process in that they are arbitrary
and unreasonable. Grades which are supposed to

refiect academic 'performance become artificially

lowered for reasons unrelated to the student's '

academic  performance. The arbitrariness, is

F4

especially evident when a certain number of missed

classes results in a total 1oss of credit. Grade

reduction is apparently disciplinary when it is
clearly out of proportion to that portion of! the

cpurse which has been missed; particilarly when

grads. Policies under which students-who miss a

given number of class days and fail automatically’

are particularly hard to characterize as  an
assessment of class participation. Underlying all

-’ PR S

"this is a gquestion of the relationship between

jacademic performance and attendance. ~Presumably,

missing class should be an A&cademic  penalty in

i&sélf. if a student's test ﬁerﬁbrmanéé is
unaffected by missihé‘bréSSéﬁ; a question is raised
as to|the value of Classroom time and the validity
of the evaluation procedures. ‘ *#

¥
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#Does corporal - punjshment violate the .U.S.
[ e o
Constitutione '

The U.S. Supreme Court Has eliminated most

. .

—

corporal punishment in ischools: In Ingraham vs
fricht, 430 U.s,;65§”(1977); the Court_held thaf the
prohibition ag;inst, criel and .unusual punishment
enbodied in’ the Eighth jmendnent does not. apply o
“corporal @;hiéﬁhéﬁf in ééﬁéé&gi The Court_also held

. 3

' that corporal punishnent,deprives students, of their .

IR

liberty interest in freedom frof physical restraint

and physical pain. ' The Court, however, found that

~sufficient procediral protections are provided by
the student's right. to suoe for .damages or iﬁiiiééé

O : Ul T N
- . criminal ‘"charges for assault and battery in stéﬁe

. ’

due process interest does not entitle the student to

fornal notice and hearing before corporal punishment.

is administered. In addition, the Supreme Court
sarmarily affirmed a case in which the lower court
s 3 had héi& iparental approval of corporal punishment

wis Mot constitutionally régquired.
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#Is corporal punishmenk;legal in North Dakota? s;

R P —_- o

| \

1

T 'd’"' o
a1

Yes. North Dakotalpermits its use "fgr - the
curpose of safeguarding or progoting (the stddent’s)

welfare, fIncluding .prevention and ' punishment of

misconduct;. and the maintenance of  proper
e ¢ S - - - - I
disciplinel#\ * QN.D.C.C. 12.1-05-05. Most states

permit the use of corporal punishment so long as it

is "reasonable:" _ .

e When can corporal punishment be administered?

ERIC

Aruitoxt provided by Eic:

To fulfill the federal requirements; schools
must (1) inform students in advance that

Qﬁﬁéééébtaﬁlé‘ conduct may résult in corpordl

punishment: (2) use corporal punishment as a last

. disciplinary resort, not as the first *'type of
3

punishment; . (3)  administer 'the  punishment,
reasonably. A student's federal die process rights
are ot violated when corporal punishment is
administered without witnesses. To - fulfill state
requirements it must be administered reasonably,

which does "not creite a substantial risk of death;
.- . -y 2‘«' o aE o o
serious ' bodily injury, disfigurement, or Jgross
B o . oL o <

degradation;" N.(P.€:C. 12.1-05-05. )

3
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reasonable corporal putishmernt? .

B . - .

. w

In'assessing  reasonableness; .the Restatement of

. Torts, Becond, Section }50 (1965) includes the
2 following factorssto be considered:

7. the age, sex and physical .and

mental condition’ of the child,

© 2. the;pature of‘his offense and his
apparent™motive,

3. whether thé force i reasonably
‘™" necessary and appropriate to compel
obedience to a proper command, -

‘ "4. whether it is disproportionate to

‘the offense; unnecessarily degrading,

or likely  to cause serious or

permanent harm.
’

N o o - : A
e¢What happens if corporal pinishment is unreasonable?

’

i Where corporal punishment is permissible,
re cor

excessive instances can be challenged in state civil

suitf (assault and battery), by filing criminal

assault charges; and/or by seeking' disciplinary

sanctions against the offending school officials:

that specific instances of corporal.punishment - may
be so excessive that they wiolate the student's

right to substantive :due. process. However; a

° . ‘Federal Court of Appeals has held that there may be

instanges of corporal punishimient which could give

ERIC
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. , . e
"rise to an independent federal cause of actiod to
“Hall v.

- vindicate substantive glue process rightig
. . (R B e

v * -

LR - _ , ,,‘ e - A - o - v
Tawney, 621 F.2d{697,6j1 {(4th Cir. 1979). .

— eDon't teachers and sSerool officials have the rigdht

: S . .

aE . to administer corporal punishment? h .K o
I ) N

permissible in ,North Dakota by state statute,
districts can still 1limit or prohibit its use.
Failuré to follow district policy does not in itself

make the  infliction of. jorporal punishment

linreasonable or - Uhconstiiut"nai; but Courts have
tegilarly uophsid school B&afé§'~ disciplining -6%@
firing of staff who were found to have violated
district policies or / administered corporal

punishment unreasonably: .

.aWhat is a suspension?

right to' &n education for a short period of time.
.. - Suspensions include the short-term denial of school
ittendance as well a5 the denial.gf participation in

.- 4 L. - - R
+ regilar courges and activjties. Most legal
controversies have focused on out-of-school

o ) <= A ;
! : - 0
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;diébiplihﬁry action that removes tﬁé student from.

I . LV]

of tIme. fV p:c:cC: 15 29-08 (13) limits a suspen51on

for a perlod no longer than ten days

_sihegay/ suspend a student?

Accordlng to N: Q c.:Ci 15 38-13; “a teacher may

days: faccoralng t6 'N.D.C.C. T15229208(13). the

_ schoot board may make policies on suspension in
théh they could limit the power to suspend to tie

prlnclpal or. w1th the prlnc1pal s épbfdﬁélf !

»-

eilen canja student be suspended?
‘ |

Accordmg to Nﬁ?c C. 15-38-13 ahd N.D.C.CTTTT

*\15 129- 68 {13) a student® may be suspended for

1nsubordﬁnatich; habituals., disobedience, or )
dLsordequ condact :
o » [ “
Vd P
3 j .
!;ﬁhat prqcedures are requ1red to suspend a stu%ent’
Before a student is suspended he/she must be:
! . .
notifieéd of the charge, be given opportunity to
¢ i . .
. t
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féfﬁfé the éﬁégéééi and a decision must be made on
iﬁé merits of the evidence. This can be done on' the. "
spot and need only take a minute or two. There is
fo reqiirement of a formal ﬁééiiﬁé}> ' -

.

1f a teacher has suspended a student, N.D.C.Ci &y

15.38+13 reguirés that the teacher "give immediate

noticé of the suspension, and'the reason, therefore;

- [ e — o — R - - . .
to the parent or guardian of the pupil and to a
. — - R '

member of the school board." T .

.

e What is an ‘expulsion? c ‘

An expulsion is the depriyation of a student's

N

‘ fight to an education for a period longer than ten e
days. N.P.C.C. 15-20-08 (13) limits the length of

».

eWho can expel students?

-

Although a teacher or an administrator will

) N - ; - - T g -
usually 1initiate expufsiqn proceedings; only the

R s
schiool Léadrd can expel a student, N.D.C.C. 15-29-08. —

(.\ - b ‘ .
— STt F n . e - L L . L s -
® ihen  can dystudent be expellea? S B
(o
W

A . o - = I
According to W.D.C.C. 15-38-13 and n.DICICe
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15-29-08 (13) the reasons for expulsion are the same '

as for suspension: insubordination; habitual

discbedience, or disorderly conduct., The offénse,

however, must be of greater severity: The following

are typical infractions which may warrant expulsion

if they. affect the school or occur. on school

grounds:
1. using or encouraging others to. use
Yi@;gﬁ;é which interferes with QChdbl
purposes;

2. stealing or vandalizing property,

3. possessing a weapon,
4: possessing, using, or transmitting
intoxicants or drugs ‘without a
prescription,;

5. failing repeéatedly to camply with

.reasonabYe school directives,

6. engaging 'in criminal ;activities.

R S
® What procedures are required to expel a student?

The Courts have recognized the following as the
minimum amodnt of .proceddres required by the U:S:

Constitution:
P .
1. written notice of the_charges, the

intention. to expel,; and the place and

time of the hearing with sufficient

time for a defense to be prepared,

2. a full and fair hearing before an

impartial party;

3. the right to legal counsel and/or
some other adult representation,

50
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, N 8
4. the . opportunity to present

witnesses or evidence;

5. the opportunity to cross-examine
witnesses, ’
6. a written record, and,

aveenne
7. a decision based on the evidence
at the hearing.

As in suspensions; the legislature or school board
may adopt greater procedural safeguards; if greater

safeguards are devised, they must be followed.

eWhy is there a difference in procedural requirements

for suspensions and expulsions?

AS in aliost every other conflict, courts
attempt to balance the éémpeting interests o vthé_
school against those of the st#dents. Elaborate
legal procedures for every Siolation would be

expensive, time consuming, and cumbersome.: Thus,

. when only a minor §ﬁﬁi§ﬁﬁéﬁt is possible, é%hplé

procedures are acceptable. On the other hand, when a

severe . punishment might be possible,  the balance

tilts the other way. The student has a greater

interest im maﬁfng ‘sure a correct - decision 1is

51

"
@ .



; ; : Nl
e:bo these precedﬁres appiy to all students?

They apply to elementary and secondary students:

The dnly difference in Suspension and expulsion

rules .comes, in dealing with special education

students: ' Although special education students can

; _ be suspended, they éaﬁﬁat' be suspended for a
behavior which is related to the handicapping
condition. In addition; services to special

cducation students canmot be terminated; that is;

----- --—+they cannot ‘be expelled. Students can,; however, be

. oved to a more restrictive environment through the

~£;U;i . IEP pfocess; This may be the best solution

for everYone involved if the current ptacement does

not seem'to be working.

4

: eDo students/parents have a right to use attorneys in
disciplinary proceedings? R

eneral rule in minor

Sometimés. AS a g
5 o : . , o
: diSCidllnary matters, since there is-no right to a
formal hearing there s no ri ight to be represented
at the hearing: HaﬁeQef; if the punlshment is
] lllcly to be Qreéﬁg ghéré is a right to.a hearing
fpb' na a rlght to be reeresented at that hearlng. Ah
A T, ,?;
52
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attornoy, howover, does not have to be provided for

the student.

ewWhat nhappens if the school does not follow these

: : 3
procedures? :

If challenged in court, the school ' may be

- ’ . . .

ordersd to allow the student to return‘to school and

go through the proper procedures. This may result

good fatth (knew or should have known that what they
- -
O T T T
were dbing was wrong) they may be held liable to the

student for actual and punitive damages in a Civil

Rights Act (Sectionm 1983) suit.

53
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modify their educationai practices to eliminate probiems cited by home

schools and to facilitate cooperation with parents:

Members of the research communlty who are trying to understand the roile

of parents in the education of children and the nature of 1learning,

education and schooling in all settings.
Legislators who want to encourage or discourage the home school alternative.
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