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Foreword ‘

WA any of the legal questions that plagued educational administrators
ini the 1960s and *70s have been resolved, either by the courts or by

educational authorities: Most of these questions involved student

i-jgii’té to. attend school and receive an education; and, therefore, were cases

that arose out of suspension or expulsion of students from school—usually
as the result of school disciplinary infractions. Rarely, however, did courts
address questions abot student participation in cocurricular activities:

Since many of the issues centered on school attendance have been

resolved in the 1980s; the courts and school boards are witnessing more

questions about the extent of a school’s authority to regulate student par-
ticipation in cocurricular activities, which have grown in number and impor-
tance in the educational program. While a few authors have addressed the
specific legal issues presented by school sports and athletic activities, to our

knowledge, this monograph is the first to take up.the broader legal concerns
involved in student activities as a whole.

~ These legal issues are broader, of course, than those affecting school
authority over student participation in such activities, and Strope addresses

these too. The authority and liability of interscholastic associations at loca’,
state, and regional levels has become one focus of considerable litigation.
Liability of activity advisers, while not a new issue, is certainly one of
continuing conicern to all advisers, and we are hopeful that Strope’s discus-

sion; together with-the National Association of Student Activity Advisers

liability insurance program, will provide needed confidenice and security to
advisers. S . N
Finally, some of the most perplexing issues of educational employment

continie to arise out of the cocurricular assignments of activity advisers, and
Strope has provided a good background to these legal issues: We hope
advisers and administrators alike will profit from this material and avoid
many of the pitfalls which have led to litigation-in recent years.

As NASSP has often advised its members in the past, no monograph o

book of any kind can take the place of appropriate legal advice, and the
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adviser or priricipal who expects it to would be unwise. But, many legal
pitfalls can be avoided in advance by those involved in student activities if

they are informed about legal issues. That is the purpose of this monograph:
We believe that those administrators and advisers who keep it close at hand
will find it of great value in keeping them out of trouble, while allowing

}ihem to carry out their work with greater confidence and proficiency:
Director; Legal Services
and Government Relations
NASSP
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Chapter 1 ’

Introduction to

TheLaw

66 hatis the law?" o
~ Many people see the law as statutes passed by a legis-
lative body such as a state legislature cr the United States

Coiigress. Others suggest more cynically that the law is what judges say it is
i their opimtons. -~~~ . B
The law is much more; however. Law is not only legislative en-

actments; it is constitutions, court. opinions, governing board policies;
agency regulations; and coaches’ rules. T
United States Supreme Court decisions have said that a public school

educator cannot afford not to know the law. Starting with the 1975 case of
Wood v. Strickland, the Court has consistently held that violating a student’s.
or-teacher’s federal rights can cause the educator to be liable for monetary
damages and attorney fees to that individual.' N ) '
Even if an educator acts in ignorance of the law, depriving a student or
teacher of federal constitutional and statutory rights such as freedom of
speech; freedom of religion, due process of law, access to Chapter I, and

freedom from discrimination can cost the institution and the individual
money. e

~ While imposing a penalty for malicious deprivation' of federal rights is
understandable enough, the Court added the ejement of deprivation of
“‘basic,”’ **settled,”’ and *‘uniquestioned”’ constitutional and statutory rights
to expand a public_school official’ liability. Thus; a pure heart and an

empty head can cost a principal money. _ T

" Eduicatots need not be constitutional law scholars, but the Supreme
Couit has very definitely indicated that ignorance of the law is not an
excuse. Educators must be familiar with settled, indisputable, and unques-
tioned federal rights: Such rights include: the ban on ‘Bible reading or

prayers in the public schools; segregation by race in classes; suspension or

. , 9



2 IvmopucrioNroTHELAW

expulsion from school without due process of law; i frule requiring all

studenits to salute the flag; and different grading policies for blacks or
whites, or for males or females. o -
 Thus, public school educators cannot sit back and use ignorance About
the law as an excuse for violating someone’s rights. An affirmative ob-
ligation now exists, backed by the threat of a monctary penalty, for edu-
cators to learn about the law. L

~ Asecond area of potential monetary liability of all educatgrs and for all
educational institutions is tort liability—liability for injuries to persons or
property. While educators have always faced the possibility of tort syits, in

today’s litigation-conscious society, such suits are especially prevalent.

~_ This problem is compounded for the principal because student activi-
ties typically are characterized by non-classrgom; physical activities.

Hence; an appreciation of legal reasoning as it relates to tort liability may
also save the educator from court-mandated damages for personal injuries.
Simply speaking, a legal system exists to resolve disagreements and to
ensure that rules of fair play are followed. Where more than in the public
and nonpublic schools is it important to teach that people must resolve their
differences in a fair way? Therefore, an appreciation of law_should en-

courage ediicators to function more fairly as well as more legally.
Sources of Relevant Law

If it is true that ‘‘law. is all around us,”” then this is especially accurate
when considering law, public schools, and student activities. Several
sources of iaw relevaiit to schools can be identified. These include:
United States Constitution
Federal laws®
Federal agency ‘regulations
State constitutions . N
State laws ‘ AN

State board of education policies .

State department of education regulations "\
Athletic/Activity association rules- L
Local board of education policies <

Local administrative regulations ,
Local school rules | iy
Coach/Sponsor rules ' N

Contracts with unions, teachers, parents, and students. L

Two other significant sources should be added to this list—federal and.

state court decisions. In their efforts to resolve disputes and interpret laws; °
policies. and rules, courts necessarily “make’” law. From all these sources
come legal dictates that affect the operation of public school activity pro-
grams. ] o - , -
How dJoes this discussion of school activities relate to nonpublic
schools and their employees? Realistically, much of v.¢ law discussed here
does not have relevance to nonpublic schools. Generally speaking, any

10




R _ IntRobuerion 1o THE Lav 3

discussion. of federal constitutional énd statutory rights only applies to

public institutions and employees. Some ‘exceptions relating to enrollment
and employment discrimination exist.? Neither of these subjects is signif-

icuntly treated in this publication. S
 Whether the material about athletic and activity association rules af-
" fects nonpublic schools depends on whether a school belongs te the associa-

tion in its state. If the nonpublic school is a member, then the discussion is

relevant. One arca that most certainly applies to nonpublic schools is tort
liability: As previously indicated, the law_generally ‘does not treat public
schools and private schools differently with regard to liability for injuries

suffered by students and employees, unless some degree of governmental
immunity has been conferred upon the public schools by the state legis-
lature. _ o - )

" Also. nonpublic schools may face legal problems in the treatment of

students and teachers, not because of federal constitutional commands but
because of contractual provisions made with these individuals.® Provisions
in cmployment contracts, school handbooks; and bulletins, have a similar
impact, as does a statute or constitutional provision in the public sector.
Contract violations can also result in the awarding of monetary damages as a
remedy for the injured party: » S . )
" As the previous list illustrates; a hierarchy of laws exisis in America.
The United States Constitution is the supreme law of the land and no federal
or state laws; policies; regulations, and rules can conflict with it. What's
more, no State or local laws; policies, rules, or constitutions can conflict
with federal iz-vs or federal agency regulations. The list also identifies all
sources of law that administrators must consider with relation to student :
activities: Finally; local school rules as well as coach or sponsor rules have

the weight of law in the eyes of the legal system.

Judicial Attitades Toward Control of

Participants and Activities
»>

_ Educators have supporied student activities as part of a total school
offering for many years, and for more than 50 years, courts have agreed
with ediicators’ support:. In 1932; the Utah Supreme Coutt said:

It is the aim of modern educators to expand the educational system <o as [

keep the interest and employ the energy of school children during their leisure
time, and in this way prevent children from getting into mischief and be-
coming law violators. These are useful and wholesome preventive imeasures

which save children from delinquency and the state from additional expense in

&nnection with penal institutions.*

Though reasons for supporting student activities may have changed

over the years, courts around the country have supported student activities’
place in the school setting. Today’s courts have said that these activities are
“‘an integral and complimentary part of the total school program.””®
Who should control these activities and how extensive should that
control be? The Supreme Court has said: ‘

!
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4  INTRODUCTION TO THE LAW

By and large public ediication in our nation is commitied to control of state and
locdl authorities. Courts do not and cannot intervene in the resolution of

conflicts which arise in the daily operation of school systems. . . .

Courts have extended this general rule to apply in the arca of student
activities.” Both federal and state courts have reiterated Jheir belief that
judgments about activities and participants in activitics shonld be left to the
discretion of local schiool officials. This view has been sim:larly expressed

with regard to the decisions of state athletic and activity associations.” This
discretion has been held to even supersede the wishes of parents.”

How far can control over participants and activities be extended?
"~ In 1906, an lowa school board adopted a policy disfavoring foutball
becaiise of potential injuries to students. To enforce its policy, the board
suspended a student from school for playing in a weekend football game at a
local fairgrounds. The game was advertised as a game between teams

representing the school attended by the plaintiff and a neighboring school: ;
Though the student’s school had no official connection with the team or the

game, the lowa Supreme Court upheld this suspension as within the board’s
discretion where outside behavior affects the operation of the school . '°

~ Although this ruling may not hold up today, the message is still strong.
If an activity is related to the welfare of the school, when or where the
activity is held will not likely diminish the authority of principals over
student participants. o :

" More recently, 4 senior high schiool student was suspended from cocur-
Ficular activities for three days and not allowed to participate in the senior
class trip because upon seeing one of his teachers at a local shopping center,
the student made a loud, derogatory remark about him. Though there was no
express nile prohibiting such behavior, the federal court readily supported

the principal’s decision to punish the student for behavior detrimental to the
school.'' = . o ) ]
Despite the breadth of their diszretion; school officials do not have free

reign over students. In-the:same breath that the Supreme Court recognized

the dominant role of school officials in operating public schools, it reiterated
a willingniess (o intervene judicially where constitutional freedoms are in-
volved. In the-landmark black armband case; Tinker v. Des Moines Inde-

pendent Community School District; the Supreme Court found that neither

students nor teachers shed their constitutional rights at the schoolhouse
JE——— 12 .

gae.'* L
In the wake of the Tinker _decision, courts, especially federal courts,

have been inundated with challenges tu policies and decisions of school
officials. Courts are torn between having to resolve these disputes either
“against’’ the board or ‘‘against’’ the rights of students: o

This dilemma of students’ rights versus educators’ authority often led

courts to expound philosophicaliy. A Texas judge wrote:
Freedom after all is not Something turned foot-loose to run as it will; like a

thoroughbred in a bluegrass meadow: Freedom in-a democracy is a matter of

character and tolerance. The ideal recipient of it is ofie who voluntarily refuses

_to sacrifice the common good to personal passion. ' .

12



- : IntRopucTIoN TO THE Law 8
The Coiit of Appeals for the Fifth Circuit observed:
Tinker' s dafi to schicol board absolutism does not leave dry the field of school
discipline : : . Tinker simply irrigates rather than floods the fields of school

discipline: It sets canals and channels through which school discipline might
flow with the least possible damage to the nation’s priceless topsoil of the First
Amendment. Perhaps it would be well if those entrusted to administer - the
teaching of American History and Government to_our ‘students begin their

efforts by practicing the documents on which that history and government are
- based.'* 7
erhaps Federal District Iydge Pettine best explained this dilemma

whea-he cqmmented:

“Thils couit’s role, of course, is o not mandate social norms or impose its own
view of acceptable behavior. It is instead, to interpret and apply the Con-

stitution as best it can. The Constitution is not self-explanatory, and answers to

knotty problems are inevitably inexact. All that an individual judge can do is to
apply the legal precedents as accurately and honestly as he can, uninfluenced
by personal predilections or the fear of community reaction, hoping-each time

to disprove the legal maxim that ‘hard cases make bad law:'3

Studying a series of court opinions on a single subject is often interest-

ing, demonstrating the dilemma judges face when trying to arrive at a

balanice between recognizing the vast discretion of school officials and

protecting rights of students. or teachers. The controversy over hair and

grooming rules is an excellent example of the confusion that can abound:

__In the late 1960s; many schools eithér adopted or begzri to enforce hair
and grooming regulations—not only toward students in general, but espe-
cially toward students involved in athletics, student government, and other
student activities: For every decision that can be found rejecting such rules;
a decision just as convincing can be found supporting them:'®

~_One of the most recent cases ’c:héill’eiigi’rig the hair length rule inciuded a
study of court decisions around the country.'” Research indicated that courts
of appeals in the First; Third, Fourth, Seventh, and Eighth Circuits recog-
nize a federal constitutional right in one’s personal appearance, while the
Fifth, Sixth, Ninth, and Tenth Circuit§ do not.

Fortunately, few cases hive come before the courts since_the
mid-1970s. Perhaps the best commentary on the grooming cases came from
Federal Judge Young, who sarcastically observed that school authorities and

the complaining students’ J)’arents appeared *‘‘to be functioning at about the
same level of maturity.””® o
However, another series of cases challenging the extent of board dis-

cretion led to a unanimous result: Over the years; school systems and

athletic and activity associations enacted rules limiting or forbidding par-
ticipation of married students in student activities. These prohibitions ex-
tended from athletics; to school offices, to attendance at social events like
the junior-senior prom; senior breakfast, or awards night. Interestingly,
these policies were considered an advancement from the previous situation
in which school attendance as well as participation in cocurricular activities

were forbidden to a married student.

13
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 Court decisions through the mid-1960s upheld such policies;'> how-

ever, since then; courts have unanimously struck them down:?° Courts have

generally determined that these policies_infringe upon the federal con-
stitutional right to marry, and states and school districts are unable to

demonstrate a compelling feason for such policies:

~ One further dimension of control over participants and activities re-
quires discussion. Who ha- not heard a fellow. educator lament that the
courts are running the schouls? Who has not heard the coach complain that
he or she cannot discipline an athlete or that he or she will get sued; or that

so much red tape is involved with due process that it is not worth it? Exactly .
what does ‘‘due process of law’ mean? How does it apply to school

activities? o S o B
The Supreme Court has indicated that any discussion of due process of

law requirés a two-part analysis.”' The first step is to determine whether any

federal constitutional liberty or property right is involved in the controversy.
The second step, which _comes only if the first part of the analysis is
answered affirmatively, involves the nature of the process due to the com-
plaining party. - o

" The Fourteenth Amendment commands that no state ‘‘deprive a person
of life, liberty, or property without due process of law.”” Over the years the
federal courts have had to identify rights that fit the definition of life,
liberty, and property: Within the school realm, the Supreme Court has

identified the state-created right to attend school as a property right within
the meaning of the Fourteenth Amendment.>? Since that decision in 1975,

numerous cases have come before state and federal courts in an effort to
further define and expand that concept. D

~If one cannot be expelled or suspended from school without some due
process, may one be excluded from a portion of the educational program
without due process? For example: Can an athlete be suspended from a team

-without any notice of the charges or opportunity to present his or her side of

the story at a formal or informal hearing? Almost unanimously courts have

said that only fotal exclusion from the educational process requires any sort -

of notice and hearing, i.c., due process of law.? Thus, a student dropped
from an athletic team or a student prohibited from participating in the senior

class tng is not afforded, as a matter of federal law, any right to due
process.** ) S : o
 There have been exceptions to the nearly unanimous general rule

indicating that school officials can, without due process, exclude students

from cocutricular activities: Certainty of one’s legal position requires

knowledge of relevant state law as well as knowledge of judicial decisiofs in
that jurisdiction. . . . e L
“For example, within the jurisdiction of the Court of Appeals for the

Eighth Circuit, the last 10 years have seen the development of the view that

participation in cocurricular activities is a **significant” right.?® That con-

cept, somewhat erroneously taken out of context from a 1973 Eighth Circuit
decision, has led both state and federal courts in the upper mid-western

'United States to treat participation in cocurricular activities as a griiiéétéd
-property right within the meaning of the Fourteenth Amendment.*®

14
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In Pennsylvania, a federal court determined”that a system’s policies

created a property interest in participating in interscholastic athletics.?’

Similarly; a federal district court in North Carolina ruled that total exclusion

from participation in all cocurricular activities for a lengthy period of time
could implicate a protected property right and thus require due process prior

to the exclusion.? The New Hampshire Supreme Court held these activities
to be ‘‘an integral and important element of the educational process.’’?

These cases, however, are definitely the exception rather than the rule.
~__Plaintiffs in other cases involving exclusion from participation in ac-
tivities have tried to identify losses as implicating property rights. Student

athletes have claimed that exclusion from participating on a team would lead
to a loss of future scholarship opportunities.>* Courts have not generally

accepted stich arguments from secondary school students because the poten-
tial for actually securing any scholarship was too_tenuous. Other circum-

stances could intervene which could also account for one’s not receiving a
scholarship. o T

If the court were to determine that no federal constitutional right to
property were involved, would any kind of procedural procedure (due
process) be due? No. One only has a constitutional right to due process

when there is interference with some constitutionally protected right.
Herice, across the country, no protected right generally exists, so no due

process is required for removal from activities. However, in those jurisdic-

tions where such participation is protected, the nature of the due process

required must then be considered. Even while finding the existence of a
protected right, courts have ruled that only the most minimal due process
must then be given to the student. S ,

The basic idea of due process of law involves notice of the charges and

an opportunity for a hearing. With these cases, the courts have generally

found that the principal or coach must only tell the student what the punish-

ment is and why; and allow the student to explain his or her side of the story,

before the decision takes effect. No formal hearing, no written notice of

charges; no witnesses or cross-examination, and no legal counsel are re-

quired: Only the most miifimal-opportunity for a hearing after notice of the

charges need be given. o e C
Throughout this discussion of official authority and due process of law

flows a general belief that decisions ought to be fair. Toward this end, fair

procedure must be established and applied in a fair manner to participants in

student activities.>! The Supreme Court once stated that it had imposed

standards no higher than a fairminded principal would impose upon
himself.3? In exercising the vast discretion to control student activities and

participants, school board ‘members; administrators; coaches, and sponsors
are advised to create procedures that encourage arrival ata fair conclusion in
fact. ’ - S : I

" Where state law; school board policies, or school rules have created

suich procedures and applied them fairly; courts usually have rejected plain-

tiff's arguments until they have given the process an opportunity to operate.

While courts are not reluctant to become immediately involved when fun-

damental constitutional rights or tax funds are obviously involved, they are

15
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mich less willing to enter typical disputes between students, teachers, and
schools over school activity issues until all administrative remedies have
been exhausted.>?

Educators must see the *‘law’’ as being broader than state statutes. The

Supreme Court has placed an obligation upon public school officials to
know the rights of students and employees. o o

" The other side of the legal coin is an overwhelming judicial propensity
to support the rules and decisions of professional educators. Especially in
the area of cocurricular activities; educators have been given a vast dis-

cretion to implement sound educational philosophies.
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N ontrary to the popular belief held by many principals, the courts have
" left them with extensive control over students involved with cocur-

QA ricular activities. Except where basic fundamental constitutional
rights are involved, student challenges to administrative decisions are
usually- unsuccessful.

Athifetics by the Rules

1n the previcus chapter; the extensive discretion of school boards was

emmphasized and its legal support explained. Athletic and activity associa-
tions enjoy similar freedom to control their own business: Courts have long

recognized that voluntary associations should conduct their affairs as their
members see fit without judicial interference.'

~ Sometimes; courts will intervene to review, if not reverse, the rules and
decisions of private associations. As in the cases involving §'ch6dl’$r,_' legal
} .

challenges focus on three questions:

i. Is the challenged rule or decision within the legal authority of ‘the
association? o I o

2. Is the challenged rule or decision a reasonable exercise of that
authority? - , -

3. Is the. rule fairly applied under the circumstances?

One lowa case, Bunger v. lowa High School Athletic Association,

illustrates the scope of these challenges.? The IHSAA had adopted a good

conduct rule that prohibited beer drinking. The rule and its interpretation

mandated six weeks of interscholastic athletic ineligibility for athletes
charged with consumption or possession of alcoholic beverages or who were
in a vehicle in which alcoholic beverages were contained. _

Onie evening during summer vacation, William Bunger was a passen-_
ger in a car that was stopped by a highway patrolman. While the other three”
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minors pleaded guilty to possession of beer; Bunger pleaded not gurlt)l and

the charges were eventually dropped. Foliowing the required procedure; he
reported the incident to his school athletic director,. admitted he knew_the
beer was in the car, and was declared ineligible for the first six weeks of the

fall football season:

Bunger claimed that the association did not have the legal authonty to
promulgate the beer rule. Specifically; he argued that Iowa constitutional
- provisions and statutes delegated control of jpublic education to the legis-
lature and local boards and that it could not be re-delegated to the athletic
association.  _

~ The Iowa Supreme Coiirt. agreed The court recognized that IHSAA
rules were not rules of each individual school’and thus made and interpreted
by each school. However, lowa law esta/bllshed a procedure whereby

IHSAA rules could be promulgated under ‘the rul\e -making authority of the

state board of public instruction. While other  IHSAA rules had followed the

process for legal authenticity, the good COnduct rule and the beer rule had
riot. Thus; the rule was invalid. /
As a second argument, Bunger claimed that the rule was not a reason-

able rule. The rule, he argued, ﬁft;ected behavior beyond the school’s au-

thority to control. Courts had long recognized that schools could control

behavior that directly relatedﬁtoﬁ l‘l‘q welfare and good order of the school.
The court recognized that the influence of athletes and leaders upon other
students justified extending tﬁe/authority of a school board, While finding
no problem with imposing ineligibility for beer drinking dué&f the season,

the court also expressed probable approval of such a rule for\unconvicted
possession or use during summer vacation. However; « penalty\for merely
being in the presence of alcohol outside of football season,—beyond the
school year, and with no evndence of illegal or improper use, wert 00 far.
Again the court ruled for the plamtlff .

Though not raised specifically in the Bunger case, a third challenge
could question whether a legally-adopted, reasonable rule was falrly applle}d
to the individual plaintiff. Such a challenge could focus on claimed
equities in enforcement—blacks versus whites, males versus females, ath-

letes versus.non-athletes. The constitutional command that -no state depnve
a person of equal protection of the laws is often at issue.®

‘Other arguments could center upon the fairness of the penalty How

miich is too much punishment for a given misbehavior? Also, plaintiffs may

question the faimess of the process used to determine the guilt. A claimed

denial of due process of law will be based on the provision of the Fourteenth

Amendment to the United States Constitution which asserts that. no state

shall deprive a person of life; liberty, or property without due ‘process of
law.

. “‘state”” for purposes of the Fourteenth Amendment? Is a an athletic associa-
tion “‘state”” for purposes of the Fourteenth Amendment? The first question
1s easrly answered in the affirmative. As a creature of the state, local school
boards are included in the meaning of state. As to athletic associations,
courts have debated the issue for years. Today the actions of athletic associ-
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ations are unanimously characterized as state actions for legal purposes.*

~_ Having given broader meaning to state; the discussion of due process
focuses on the existence of a threat to life; liberty, or property.. The discus-
sion centers on Whether participation in cocurricular activities is a property

right. Almost unanimously the courts have said it is not: therefore, no notice

and hearing are required before the penalty is imposed.’ Later discussion in

this chapter will highliglit exceptions to this general rule.’

General Transfer Rules
Most state athletic associations have a transfer rule that renders a

student ineligible for participation for a stated period of time (semester or
school year) upon transfer from one high school to another. These transfer

rules are intended to prevent recruitment of student athletes: Associations

mitigate the impact of the rule by not applying the penalty when the student;
moved because the parents have moved. Many states allow requests fo”y/

hardship exceptions where the student is involuntarily denied the oppor;

tunity to remain living with the parents.” ]
“The courts have not bven receptive to plaintiff challenges to transter

rules. One court after another has determined that the need to prevent

recruiting outweighs-the seemingly unfair effects of applying these ‘rules
with little or no consideration of actual ‘motives behind the transfer.
courts have found no property rights:involved, so federal claims to due
process of law are to no avail .8 Challenges-based on burdening_the ¢on-

stitutional right to interstateé travel have also been turned_aside.” The ul-

timate support for these rules came from a Texas court which upheld_a

/

transfer rule barring competition in football or basketball for one year even ™~ |

though the parents themselves changed residence (from Vermont to Texas).®

The rule was uniformly applied not only to interstate moves but to local
intrastate moves as well. On appeal; however, the Supreme Court of °

found the rule violated the Equal Protection Clause because the rule; and its
application, were not reasonably related to the goal of deterring rggqiiimfiit;

" Plaintiffs often:attempt to prove that the application of the rule, not the
rule itself, is unfair in their particular circumstances. They have generally
failed to find judicial support; although a Florida youngster who moved to

Indiana to live in a more ‘‘wholesome environment’” with his adult brother

as legal guardian did win his case.’ B -.
Courts have tended to accept the associations’ argument that a case:by-

case decision would be a horrendous administrative burden.'® Even in a

state like Indiana where case-by-case detet

apparently required; student athletes can still lose. One of the association’s -
. - : I |

‘a
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mvestlgatlons unicovered a' Iegal guardlanshlp created for athleuc purgoses
and eviderice of undue influence. Hence, the transfer rule was applied.'!

Transfers iriﬂ Private Schools

Some of the most complicated transfer rules, and seemingly unfair

applications of them, have involved mehgnblhty and attendance at private

schools. Although freedom of religion seems burdened by these trérisfer

rules, courts have unammously supported the rules and their application.'?

When several cases in which the student athletes lost are reviewed, the

eextent of athletic association authority can be better recognized.

A Louisiana high school student could not return to his parochial hlgh
school because a schoo: rule prohibited attendance by married students.’
He discovered he would be ineligible for participation in athletics if he
attended the local public school which served the attendance arca in which
his apartment was located; because his parents had not moved to that area.
To maintain his eligibility, his parents moved in with the newlyweds. When

the athletic association .investigated; it determined that the move was not a

bona fide change of residence; and the player remained iii’eligib’l'e to p’léy
anywhere dunng hlS semor year.

Athletlc Association rule affected every student who attended the only
Lutheran high school in the New Orleans metropolitan area. 14 The atten-
dance disiricts of pnvate schools were determinied by the boundaries of the
local public high school in which that private school was physically located:

Because no Lutheran elementary or junior high schools were located within

the boundaries of the district in which the Lutheran high school was located, -

all students who enrolled were treated as transfers under the rule and were

ineligible for one year. Due to the indirect effect on religion and the lack of

an equally effective and workable alternatlve the rule as applied was up-

held.
Fmally, a Nebraska case demonstrates that the student has the burden

to find out about the rule and be sure he or she is in compliance.'* A job

transfer led Vincent Compagno to move with his family from Denver to

Omaha: In Nebraska, school districts are voluminous; and their boundaries

are irregular and unrelated to city.limits._Although the new. residence was
located one block inside of the Millard School District, which is a suburban

- district adjoining Omaha; it was still within the Omaha city limits. Since

there was no Catholic school in the Millard district, Compagnopntolled at
the nearest Catholic high school in Omaha which, he subsequently learned,
was Iocated in yet a third school district..

As with.the typical transfer rule, Compagno was found not to be

attending a school, within the public school dlSll‘lCl where the féﬁlly resnded

’




" and could not attend a private school and be Immematciy eligivic
interschiolastic sports. Here; however, the student had no notice of the ruie,
and the court found the wording of the riile was probably not vnderstandabie

to lay persons: Nevertheless, because the student made no effort to learn
about potential eligibility questions-andbecause it would have been virtually
impossible for the association to have given Compagno notice of the rule
before it was too late; the athlete lost. T S
Throughout these cases challenging reansfer rules and their application,
courts have found that the prevention of-recruiting overrides alimost any
other consideration. Apparently, the best protection for students is for
schools to work diligently to make eligibility. rules known and their conse-
% _

quences, appreciated.

RIS N

' Boys’ Teams, Girls’ Teams, and Coed Teams

I 1972, when Debbie Reed successfully brought suit in a federal court

in Nebraska, her situation was typical of that faced by female athletes
around the coutitry.'® Athletic opportunities for girls were severely limited
or nonexistent. In Reed’s case; no girls’ golf team existed, although there
was a boys’ team, Girls also faced the constraints of school athletic associa-

tion rules which forbade interscholastic competition by coed teams: )
Reed and other cases -of that era were built on a denial of equal

protection of the laws guaranteed by the Fourteenth Amendment:'” Plain--

tiffs argued that their inability to participate in interscholastic athletics was
solely based on classification as female. Defendants, which included ath-
letic associations and school boards, countered with the arguments that this
was niot a matter for the federal courts; males would dominate the teams; and

girls would be subjected to a high risk of injury: Where non-contact sports
were involved and, especially where no separate but equal team for girls

existed. courts generally resolved these controversies in favor of the plain-
tiffs: L o o T o
By the mid 1970s, cases were filed wherein females warited to par-

ticipate on boys’ teams regardless of the existence of a separate girls’ team.
They argued, that the caliber of competition on gifls’ teams was inferior to
that on the boys’ teams. Simuitaneously, Title IX and its regulations ap-
.peared. '® Pertinent provisions of that law and its regulations are designed to
climinate discrimination- on the basis of sex in education programs and -

activities receiving federal financial assistafice. . L
In particular, one regulation specifically addressed the issue of ‘dis-
crimination in athletic programs based tipon sex. This regulaticu; in part,
provides: : o :
.. . a reclpient may operate or sponsor separate teams for members of each

sex where selection for such teams®is_based upon competitive skill or the
activity involved is a contact sport: However; where a recipient operates or -
sponsors a team in & particular sport for members of one sex but operates or

sponsors no such team for members of the other sex; and athietic opportunities
for members of that sex have previously been limited, members of the ex-

clided sex must be allowed to try out for the team offered unless the sport



boxing; wrestling; rugby; ice hockey; football, basketball and other sports the
purpose or major activity of which involves bodily contact.'?

In resolving these cases now, the courts consider both the impact of the

equial protection clause of the Fourteenth Amendment as well as Title IX.
Whiile the law is anything but settled, especially in terms of the impact of
Title IX, two cases provide some insight: A federal district judge in Michi-
. gan concluded that Title IX actually had no application in a controversy
‘surrounding a female athlete who wanted to participate_on the boys-only
golf team.*® His decision focused on the view that Title IX applied only to
activities that receive direct federal money and, because no federal money
went to athletics, Title IX could not be the basis for a claim in federal court.
" ltis probably.too early to tell whether this Michigan case will represent
the prevailing view of the law relating to Title IX; although its implications

go well beyond interscholastic athletics. - )
~_ An lllinois sixth grade girl was prevented by athletic conference rules
from participating on a boys’ basketball team. Evidence indicated that equal
funding and facilitics were provided for the girls’ team, but that she was
capable and wanted to play on the boys’ team so she would face better
competition and develop her own athletic skills. S

Was she denied equal protection of the laws? The Court of Appeals for

the Seventh Circuit cor zluded no such deprivation had occurred because the
state had a rational basis for the separate teams.?? The state’s objective was
to maximize female participation in athletics. From the girl's point of view,
her opportunities to participate were denied, but the court noted that seem-
ing unfairness to one plaintiff must not itself cause the rule to be invalidated.
Was the plaintiff denied any rights under Title IX? The court concluded that
the previously-quoted regulation (§86.41b) expressly permitted two teams

and exclusion of girls from contact sports: The United States Supreme Court
refused to accept the case for review.? ‘

Plaintiffs have another potential basis for a judicial claim. Individial
states may have constitutional or statutory provisions which legislatively
authorize or have been judicially, interpreted .to authorize rights cf par-

ticipation beyond those interpreted from the equal protection clause of the
Constitution or Title IX: o
These provisions led a Washington state court to invalidate a Washing-

foni Interscholastic. Activities Association rule prohibiting females from
participating on male teams in contact sports.>* The court thereby allowed a
girl to try out for the boys’ football team. . S

" Once the controversy over girls wantingto_participate on boys’ teams
got enocgh attention; it inevitably followed that boys would argue for
participation on previously.all-girl teams like volleyball and softball. Such

challenges have generally been unsuccessful because the courts have con-
_sidered both the language and the spirit of Title IX and the equal protection
clause to focus upon ensuring and increasing female athletic opportunities.

The conclusion was that boys would begin to dominate those sparts because

of their generally superior physical qualifications and take the place of
aspiring female athletes. o . |
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athletic association rule that prohibited boys,from participating on girls’ =~
teams, but that case is probably. the exception rather than the rule:%® oo

" The Minnesota Supreme Court looked philosophically at an athletic
association rule which resulted jn separate seasons and separate teams:’

Schools presented evidence to demonstrate the inadequacy of facilities to.
serve both boys’ and girls’ tennis teams and swimming teams during the
same seasons. A compromiise Sstablished boys’ and girls’ seasons for these
sports at different times during the year. Based on the practicalities of the
situation: the court upheld the scheduling scheme, although it explicitly

expressed its preference for teams which were not segregated on the basis of

gender: S e
" One other related question has come before the courts in recent years.
Since the late 1970s; at least four states have operated girls’_basketball
programs under different rules than boys’ basketball: In those four states;
the so-called **half-court’” game was played wherein three members play as

forwards and meither group crosses the center line.

Plaintiffs argied that they were denied the full development of their
skills, the full pleasure of th: game; the opportunity for intensive physical
conditioning, and the chaisces for college athletic scholarships. Defendants
countered with the arguments that games were more exciting because they
werc higher scoring;, more girls could participate; half-court gaines actually
requite more agility and Skill; the half-court game is better adapted to the
differing physical characteristics and capabilities of females, and the game
had become a tradition in the state:

" While the challenge in Arkansas succesded, challenges in Oklhoma

and Tennessee failed:?® Again the equal protection clause and Title IX were

bases for the plaintiffs’ claims and, interestingly, all three courts interpreted
their impact differently in arriving at their decisions. -
Some unanswered questions still exist in this area. How ‘‘equivalent’

is providing girls with volleyball and boys with football or girls with softball
aiid boys with baseball? €an girls be deprived of the opportunity to par-

ticipate in contact sports by the unilateral decision of the athletic associa-
tion? T
_ On this issue; the Court of Appeals for the Sixth Circ it indicated that

such a decision must be based on the individual determinations of school
sysiems that are recipients of federal financial assistance; individual boards
may view the previous and current opportunitiés available to female athletes

in tht;i[§j§j§@jifféiéiiily.29 o L
How different can the activities actuaily be and still be equal? This is a

question similar to that raised in the boys’ versus girls’ basketball rules. In

gymnastics, girls use uneven parallel ‘bars. In swimming ‘or track; the
particular events may be shorter or conducted differently for females.

Given the tenor of the times, the best course of action is to provide
athletic opportunities that are separate, but are as equal as possible and to

allow mixed team competition when ability earns such a position. Judicial
challenges to prohibitions based purety on participants’ sex are not likely to
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One of the problems administrators of athletic programs taced during

the 1970s involved participation of handicapped athletes. The number of
ceported cases on this subject is relatively small, so broad generalizations
are both difficiilt and uncertain. Passage of the Rehabilitation Act of 1973;
which included the provision popularly referred to as ‘‘Section 504’

(8504), has niot made resolution of these issues any simpler:

No otherwise ualified handicapped individual in the United States; as defiried

in section 706(6) of this title, shall, solely by reason of his handicap,: be

excluded from participation in, be denied the benefits of, or be subjected to

discrimination under any program or activity receiving Federal financial as-
sistance 3°

sistance. . ’

In two New York cases.in the mid *70s; high school athletes with

physical handicaps (eye and ear) challenged local school board decisions

that were based on the recommendation of the board’s medical officer that

. the_dangers in contact sports were too great to permit participation.®! In

those cases, even where medical testimony conflicted, the decisions’of the

boards were judicially upheld. However, a 1978 New York state case was
decided in favor of the plaintiff on essentially the same facts.>*

" TIronically, the victorious plaintiff had originally filed her complaint in

a New York federal cour claiming a violation of §504.%* All cases brought

under §504 require consideration of three questions:
I$ the plaintiff a handicapped individual as defined in the law? _
. Does the activity or program receive federal financial assistance?
3. |5 the plaintiff an otherwise qualified handicapped individual who is.
being excluded from participation solely by reason of the handicap?
In denying the plaintiff’s request for a preliminary injunction,. the federal
court concliided that the plaintiff was not *‘otherwise qualified’” because of

[Nl

the reasonableness of the determination that the risks in participation were.

too great.>® The student went to state court and won on the basis of state
" A recent New York case offers a similar analysis and conclusions with

regard to §504, although the complaint did not involve participation in an
athletic program. The student had such serious; congenital physical handi-

caps that a full-time aide and special transportation and movement pro-

visions were necessary during the regular school day. In considering the

plaintiff’s request to participate in a school-sponsored trip to Spain, the

school board determined that the student would have to have an aide accom-
pany her to deal with the physical handicaps.:

When the family expressed an unwillingness to provide the aide, the

board refused the student’s request to participate. Apparently the federal
court was indicating that while §504 might create demands for the regular
school program,; it did not necessarily place similar burdens on the schootl.
system for all school-related activities or for portions of a particular activity.

It is also important to recognize that the court easily dealt with the
question of whether this was a program or activity receiving federal finan-

,,,,,,, J

cial assistanice. The court simply concluded that even though the students

o
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A controversy in Texas caused a federal court to determine that §504
mist take precedence over the application of a typical athletic association

transfer rule.’® Because he was suffering severe psychiatric difficulues, the

coiirt conicluded that ti.e plaintiff was handicapped within the meaning of the
statute. Living with his grandparents (even though his parents were living in
another Texas community) and participatifg in interscholastic football rep-

resenited a reasonable way to serve the needs of this handicapped child. To
prevent his being discriminated against because of his handicap, the court
granted a request for a prelimjpary injunction.”” No trial was ever held. _

"However, the case became more significant bécause of a decision by

the Court of Appeals for the Fifth Circuit following an appeal by the athletic

association. The question of attorney fees faced the appellate court: did the

federal statute permit awarding attorney fees in cases involving deprivation -

of civil rights in these §504-cases? The court concluded thit attorney fees

were possible and remanded the case to the districtourt for determination

of the amount of attoney fees.® - T 7 .
Although the student had graduated, the athletic association was left

with the specter of paying several thousand dojlars in attorney fees for
having originally refused to allow the student to participate. At that time, the

Texas University Interscholastic League had no provisions to consider hard-

ship exceptions to the general transfer rule; such process might have elimi-

nated the loss of such a case in court.
Age/Attendance Requirements

Mosi athletic associations have rules prohibiting 19-year-olds from

participation or limiting_participation to four years or eight scmesters of
continuous attendance after the beginning of the ninth grade. Some states
begin monitoring the continuity OF grade level progrgséiéﬁ as early a§ sikth

are intenided to ensure fair competition, protect the younger and less mature .

athletes from older athletes; prevent academic decisions from being made
for athletic purposes, and avoid rewarding academic failure. "~ =~
~ Two Florida cases represent exceptions to the consistent course of
judficial opinions that uphold these rules both as writien and as applied.” In
both instances, a Florida state appellate court determined that the hardship .
committees should have considered the students’ evidence as_ sufficient
grounds for granting an additional period of eligibility under the undue
hardship exception: Such decisions stand in contrast to the generally-held
view the plaintiff has to demonstrate the unreasonableness of the decision.
 Even the special circumstances surrounding the students’ request that
these rules not apply have not changed the outcome. ‘Two Missoun student-

athletes had experienced extensive health problems during their younger

grade to ensure that any failures are for academic purposes only. These rules,

>.F




Q

ERIC

Aruitoxt provided by Eic:

Cozvnwt or Stuoents 19

years, causing them to be excluded from athletic competition during their

'senior years: ™" A Georgia student quit high school for a year and a half to

help support his widowed mother who was suffering emotional illness: The

rules were supported in both instances.*'

Out-of-School Incideats

. Greater meaning will be given to this analysis of cases if read in

conjunction with the discussions surrounding the Bunger case and with the

discussion at the beginning of the monograph about the extent of school
board and athletic association authority. These cases concern ineligibility

determinations becatise of incidents not directly related to the school setting
or participation as a team member. - o
~ Athletic associations maintain rules which limit if not completely pro-

hibit participation in a sport outside the school setting during the course of

that particular interscholastic sport. Plaintiffs are not usually very successful

in these cases. In other cases in which courts did not find property, interests

that are protected by due process of law, athletic associations demonstrate
judicially-accepted rational bases for this rule by emphasizing the need to
protect student health; avoiding interference with school work, maintaining
a concern for the whole team, and protecting interscholastic competition
from exploitation by those sponsoring the outside events. Once again, courts
did not consider thie faimness of the application of the rule upon individuals,
but rather considered the rule in the abstract. o

Whether the student had notice of the rule prior to imposition of

ineligibility may be a factor. However, in only one case did the outcome:

turn on the question of notice.* Plaintiffs have lost when they had no notice
of these rules as well as when they had notice.** In one case, the court did
not even consider the question of whether the plaintiffs had notice of the

rule.™ In another, the court poinited out that the evidence conflicted about -

what high school coaches knew aid said, about what Babe Ruth League
coaches knew and said, and about what the student-athletes actually knew;
and still the student lost his eligibility.*®> o

" One exception involved a New York high school girl who practiced

with a college team after failing to make the boys’ soccer team and after
being tuld that it was too late to try out for the girls” team.*® Originally, the
no-outside-participation rule provided for loss of all future cligibility in any

interscholastic sports, but, upon appeals following association procedures,

the penalty was reduced to one year. The athletic association argued for the
presumption that *‘all people know the law.”” The New York state court
found that the association had offered no evidence that the plaintiff knew or

_shoitld have known about the rule: This case; which held that the burden

was on the association rather than the.student to prove the student knew
about the rule; is a gross exception to the common view of courts about the
‘matter of notice of athletic association rules. ~ =

Athletes have also challenged rules Which prohibited or limited outside

athletic participation outside the season and outside the school year itself 47
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Again, courts have found no federal constitutional rights, and the associa-

tions have demonstrated a rational basis for such rules. The associations
have argued that the rule is intended to control over-zealous coaches and
parents; protect student athletes from undue sressure, prevent the wealthy

from enjoying spe~ial benefits, avoid the use f camps for recruiting pur-
poses, prevent -conflicts in approaches between school coaches and camp

instructors; and @’st student development by exposure to numerous Sports
at an early age. . . o S

A New Hampshire case demonstrates the creativity of the judicial mind
which allowed the court to recognize the same principles of upholding these
ineligibility rules while assuring a result for the plaintiff.*® In the spring of
1971, after. the conclusion of the high school basketball season; a student

played in an Order of DeMolay-sponsored basketball tournament. The prin-
cipal, according to testimony, wished the students good luck as they went
off to the tournament. Soon after their return; the principal notified the
plaintiff of his ineligibility to participate based on a New Hampshire Inter-
scholastic Athletic Association rule that required ineligibility for one calen-

dar year. This incident had occurred in the spring of the year, and the court

determined that *‘calendar year’” must mean January 1 to Deceriber 31 of

the year in which the incident occurred. Therefore; the student would be
ineligible uritil January 1, 1972: Seemingly; the student would miss liutle, if

any, of the 1971-72 basketball season due to this imaginative interpretation
of the rule. o7

Team and School Penalties

What have been the natiife of the team and school penalties levied and

for what reasons have the penalties been imposed? For using three academi-
cally ineligible players; one school was required to forfeit three footbatl
victories and thus be eliminated from state playoffs.*® Another school was
required to forfeit its league championship as well as the playoff receipts for
having used a transfer player when the association detérmined that the

parents’ miove was not a bona fide move within the meaning of the rule ™
"Aliquippa High School in Pennsylvania was required to forfeit all

football and basketball games during 1973 and 1975 in which academically

ineligible players were used;’' the school board, the high school principal,
and the football and basketball coaches during those seasons were also
officially censured; and the football and basketball teams were ineligible for
playoff competition from 1976 through the 1978 school year. ;
" " For violation of an anti-recruiting rule; an Ohio high school was pro-
hibited from fielding a football team for one year; and the two boys involved

were dejczl’ared forever ineligible to participate in interscholastic sports at that
school.> S } o
Fighting after a football game caiised a Pennsylvania high school to be
holding practice or athletic events after 4 p.m.%> S

The Louisiana High School Athletic Association promulgated a rule

officially censured; placed on two-year probation, and prohibited ‘from

making individual schools responsible for the b*ehavio\riof their supporters.
- " :'//.

| — 4
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After a full hearing, the association found Fenton High School guiity of

unsportsmanlike conduct because a spectator had abused a referee after 2

basketball game.>* As a penalty; for a one-year period the school could not
participate in events at which that spectator attended. @ 0000
A Florida case illustrates the expansive authority given to the athletic

associations by the courts.>> When his parents divorced, ‘Chnis Bradshaw
changed residence and became ineligible under a typical transfer rule: He

suited up for two games although he never played. When the violation was
discovered, an application was made for a hardship ruling, and the associa-

tion granted the request. However, the association then required the high
school to forfeit the two football games for. having an ineligible player; ‘
despite the fact the violation was unknown, no recruiting was involved, and

the association was willing subsequently to give the athlete a hardship
exception! The association won. - o S
" The courts have consistently indicated an unwillingness to interfere

with operations of private, voluntary associations. If the penalties or rules

are too harsh, the courts tell the complaining parties to go back to the
association and work to change the rules: : S
Again, outcomes do not differ just because many innocent individuals

are penalized in the process of imposing the penalty. Even thie arguments of
the spectator in the Louisiana case—that she was being deprived of First

Amendment rights of free speech, free association, freedom of assembly,
R T i Sy S Tt ey cm g - mie 2. 56 i
privacy, and procedural due process—did not convince the court.” The
Louisiana state court concluded that even if there were a constitutional right
to participate in athletics or a constitutional right to attend athletic events, all
participation is subject to reasonable non-discriminatory limitations; and

crowd control represented a reasonable objective. . "
Another Louisiana case represents one example of a plaintiff’s suc-

cessful complaint about the application of a rule and subsequent penalty.>?- .
Early in the 1978 school year; a teacher-coach in a ‘Catholic high school
spoke to students at a Catholic elementary school about the scholastic and" -
athletic programs at his school. After conducting an investigation; the
association found the school and coach in violation of an undue influence

rule and imposed certain penalties on the school:

“ The coach’s claim of a denial of his freedom of Speech under the First
‘Amendment was dismissed by the trial judge without any trial. The coach
claimed that the rule was vague as written and thus not reasonable or .

understandable. He also argued that his exercise of free speech was penal-

ized by the association. On appeal; the Court of Appeals for the Fifth Circuit

reversed the decision of the lower court and remanded the case for trial to
allow the plaintiffs to prove their alleged constitutional violation..
"It must also be remembered that a penalty unsupported by any credible
evidence can be disallowed by a court. When a Texas association’s im-
position of penalties on certain boys’ baseball and basketball teams was
challenged in court; neither the trial nor the appellate judges could find any
evidence to substantiate the charges.® - '
Regardless of the outcome of these two cases, the extensive authority

undiminished: :

v

" of the athletic association to. impose-penalties for-rules™-violation-remains- —-—-

A
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* Miscellaneous Cases
The cases discussed in this section are generally unrelated to each

other; although the first cases do relate to freedom of religion:

Some conference and athletic association rules bar membership by
private schools, Federal courts have upheld the rules in two recent judicial
challenges.> No burden on the free exercise of religion was found while a
rational basis for the exclusion was demonstrated: Because private schools

generally have no defined attendance areas, enforcement of transfer and
anti-recruitment rules would be impossible:

A membership requirement of the Arkansas Activities Association was
challenged as a burden on the free exercise of religion by a denominational
school. To join the association, a school was required to satisfy accredita-
tion standards of the Arkansas State Departmenit of Education. The church
schiool rejected any elements of state authority over the operation of the

school and had no jl}gegt’igq’pfvsggki’ﬁ’g state accreditation. The Court of
Appeals for the Eighth Circuit upheld the association’s rule.®
'A ban on wearing yarmulkes (skullcaps) during basketball games was

challenged by Orthodox Jewish student-athletes. Their religious beliefs,
they alleged, required their heads be covered unless the students were
unconscious;-immersed in water; or in immediate danger of losing their
lives. For some time these athletes had been allowed to wear the yarmulkes
with no incidents of injury to any players.

~ Model rules of the National Federation of State High School Associa-
tions were adopted by the Illinois association, however, and included a ban

on this apparel. Neither the National Federation nor the state association had

any evidence of even one instance of injury caused by the wearing of

yarmulkes: In fact; the National Federation had conducted a survey of
coaches and found that they were overwhelmingly in favor (6 to 1) of

retaining a previous rule which allowed the wearing of soft berets to which

the yarmulkes were very similar. The court determined that a fundamental
right to the free exercise of one’s religion was burdened by this rule and

prohibited its enforcement. However, the Court of Appeals remanded the

case to explore the safety question and the specifics of the religious require-
. ments further.®' S -
 Plaintiffs were successful with their judicial challenges in the following
four cases: , : ) o

e Illinois law provided a process. for transferring real property from

one school district to a neighboring school district for the edu-
cational welfare of the pupils involved.®? The home system had no
tennis team, and the athlete wanted to participate on such a team.

The parents followed the process of transferring their property to a

neighboring system which had a tennis team.

@ A Florida Activities Association rule limited the number of players
who could suit up for state football playoffs to 44 players after -
having allowed an unlimited roster during the season.®® Both the

-irial court and appellate court found the rule to be arbitrary and
v~ irrdtional. The trial judge stated: o ‘
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Football is an American tradition which has formed a great comnerstone in
shaping the lives of literally millions of Americans. It is uniquely adapted to
educating_our youth to the unquestioned merit of mental and physical dis-

cipline, wholesome and worthy competition under rules of good sportsmanship
and fair play, and the achievement of excellence. Americans who have drawn

upon their early lessons in football include Presidents Reagan, Kennedy, and
Eisenhower and Supremmie Court Justice White: Thus; while football may be a

privilege, it is an essential part of the American educational mosaic.%*

e A South Dakota school system sued the activities association be-

cause its policies discriminated against schools with small en-
rollment by allowing schools with the largest enrollments to have
two chances to qualify for the national tournament of the National
Forensic League. The federal court found an unlawful denial of the
_ equal protection of the laws.®® . o
® Many states recently adopted open meeting laws to assure that the
public can monitor the activities of public officials. A television

news director was denied access to a committee meeting of the .

_Louisiana High School Association. He successfully argued. that for
. purposes.of the open meeting law the association was a public body
" and its meetings must be open to the public.*

~ The following cdses; although factually unrelated to each other, have a |

common message—courts are generally staying out of the business of ath-
letic associations: . S S

" ® A South Dakota rule required that prior to participation in athletics,
a health statement must be secured from a medical docter or a
licensed four-year-college-trained osteopath. A student wanted to
secure his health statement from a chiropractor: The court upheld the
rule. .
A Georgia football referee had admittedly assessed an incorrect

penalty and adversely affected the playoff hopes of a high school
football team. In reversing the trial court; the Supreme Court of
Georgia said that plaintiffs had no constitutional rights involved and

" “that state courts in Georgia had no authority to review the decisions
of football referees.® ‘ ‘

® A runner claimed that a foul by a competitor kept him from qualify-

ing for a prestigious track meet. His appeal to the state association

was refused; though no meet official was in“the area where the
alleged foul occurred: A trial court injunction to allow £micipation
_ was vacated by the state supreme court one day later.®”

The Ohio association adopted a rule making all out-of-state residents
forever ineligible. A Kentucky resident who enrolled in a nedrby

Ohio Catholic school failed to convince the court of the arbitrariness

@ The Ohio

__of the rule orthe deprivation of any constitutional rights.®
~ In 1938, the Supreme Court set the tone for the next cases.”' Members
of a high school football team were given a small, gold football worth a few
dollars as an after-the-season award. This violation of an association rule '
caused ineligibility for one year, even though the awards were returned

when the violation was discovered. The Oklahoma court said that if the rules

o | S . 3;i
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or penalties were too harsh; the member school should change the rules and
the cont versies should stay out of the courtroom. . ;

Schuol and School-Related Organizations

Through the years, most controversies about school and school-related

organizations have arisen at the post-secondary level: Official recognition of
the student organization is usually the issue because it may give rights
relating to use of school facilities and school channels of communication.

Also, miembership or partizipation in organizations not officially sanctioned-
by the school may cause the imposition of certain pepalties, -including
removal from school, or ineligibility to hold certain 6fﬁ'cét; of participate in
other: leadership activities: ' Fre

" The bulk of these cases arose during the last 50 years where State laws,
board of education policies; and school rules were adopted to'eliminate the

morale and discipline probléms caused by secret societies including fra-
ternities and sororities at the secondary level.” Today’s generally estab-
lished law is that the state may prohibi the existence of;, or membership in,

. secret societies if it chooses to do so; Very few of these policies have been
judicially challenged in the last 20 years. = S
A Michigan school board policy. forbade recognition of greups thrit

advocated ‘‘controversial’ ideas of stressed ‘‘one sidc’ of issues: Tae

. decision as to which groups to recognize was left completely to the priuci-

pal. His refusals to recognize the Mumford Comruittee to End Stress ard the
Mumford Young Socialist Alliance were challenged by several high school

students claiming violation of First Amendment rights:
. Following an analysis very similar to thi conducted in the Tinker case,
the court found no evidence of any past disruption of the orderly operation

of the school or any plans for the future disruption of the school. The court
_ordered the student organizations be given official recognition; no penalties
be imposed; and the defendants pay the plaintiffs’ costs and reasonable
attorney fees.”> S

_ Whiefe constitutional rights are not obviously related to the decision or

policy, the school boards are more likely (o be judicially supported. An

Ohiio high school band was invited to participate in festivities connected
with the Orange Bowl in Miami, Florida; during Christmas vacation. Ex-
penses were to be borne completely by a band bouster clib. Based on a

board policy prohibiting *‘long; expensive; out-of-state trips,’” the board

refused to approve the trip. =~ _ S - S
Finding no constitutional right to_participate in the activity and no
evidence of lack of approval due to_the exercise of some constitutional
" rights, the court dismissed the plaintiffs’ complaint without a trial.” Inter- .
estingly, the judge suggested in his closing remarks that’he could see no
reasons why the band could not go without the board’s approvatsince the

board had indicated there would be no retaliation: against anyone who went!

32
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System/Building Rules and Eligibitity

The point has been stressed repeatedly that courts are very reluctant to

interfere with the policies and decisions of school officials. This is also true

when the issue is the application of a variety of system policies and school
rules. o . el . ;

 Several challenges have been raised involving student participation in
the graduation ceremony. The Casey (lowa) High School graduation cer-

emonies of 1918 were marred by the refusal of several senior girls to wear
caps and gowns as required by board policy: After some arguments over the
poor fit of the caps, that requirement was eliminated: However; the young

ladies still refused to wear the gowns provided because they smelled

strongly of the formaldehyde with which they had been recently fumigated

by the city health department.”> o
More recently, a North Carclina graduate wore brushed denim pants

- and a pair of dress boots to the graduation ceremony. The principal re“used
to allow him to participate in the ceremony because a previously-posted
dress code required that males wear ‘‘dress pants as opposed to jeans,”

~ “‘shirts and ties,”” and ‘‘shipes and socks.” & = - T
_In both instances; the question of whether the student was entitled to a

. diploma was not the issue. The courts found that students had nio con-
stitutional right to walk across the stage, although they had met the gradua-
tion requirements and must be given their diplomas:’® On the other hand, an
©Ohio student who had g aduated during the school year sought permission to
participate in the June graduation ceremoies. Although the system had no

policy: she was told she could not participate. The Ohio court ruled in her.

favor_and recognized ‘‘her right” to participate in_the graduation cer-

emonies.”’ The court cited no legal authority to support the existence of
such right. o ) S o
Numerous challenges to school decisions affecting student eligibility

for cocurricular activities relate to the application of rules against drinking

alcoholic beverages or using drugs: - :

® A student who drank wine ‘at home during the lunch hour was

suspended from school; expelled from the National Horor Society,
and forced to resign from a school pep organization.” '

six weeks for violating known training rules. The incident occurred
during a weekend trip out of town and while the team was staying at
a hotel under the supervision of coaches and parents.””
Several Nebraska athletes were removed permanently from the
boys" and girls’ basketball teams for Urinking at a party in a private
home during the basketball season in violation of coaches’ rules:*

‘® A Nebraska student was suspended from the wrestling team for six
weeks; and a Texas senior was removed from the National Honor

Society after each was observed drinking in public:®'

e Members of a school hockey team were suspende ! from the team for '

e S e
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I &ll biit the last case, Warren v: National Association of Secondary
School Principals, the penalties imposed by the school officials were up-
held.__ S o } N
~ WHat are some of the key legal messages gleaned from these cases?
Following seemingly fair procedures to arrive at judgments and impose the

penalties is important, as is evidence that the students had prior knowledge

of the rules. Even when the initial stages of the procedures used to determine
guilt are flawed, later efforts to remedy that defect may be adequate. The
courts have applauded provisions for some internal administrative review
opportunities. Admission of guilt by the student not only makes the admin-
istrator’s or coach’s job easier, but reduces the legal expectation relating to
investigation and certainty of guilt.** ‘ .

~ Why was the plaintiff successful in the Warren case? The constitution
of the local National Honor Society chapter established certain procedures

for removing a student from the organization, and the court corncluded that
school officials did not follow the due process rules they had established.

(The National Association was not held liable for the chapter’s actions.)
~ Earlier in this monograph, the United States Supreme Court case of -
Goss v: Lopez and the two-step due process analysis were discussed.®’

Several of the cases presented in this section occurred prior to the Goss

cpinion and contained legal analyses of due process that may be outdated.

The 1975 date of Goss v. Lopez is pivotal in appreciating the lcgal meaning
 of property rights and procedural due process of law in school cases. _

" The nature and application of a rule is only part of the possible legal
challenge. The extent of the penalty may also be challenged. Penalties have
ranged from complete removal, to a 40-day suspension from cocurricular
activities, to a four month's suspension from all cocurricular activities, to
prohibiting a student to be a candidate for student council co-president.®*

" Coiits are historically so reluctant to get involved in second-guessing
school officials over the extent of the penalty; that in most cases cited above
the plaintiffs did not even raise 1égal challenges to the extent of the penalty.

Many educators faced with resolving the difficult and emotional deci-

sions required when rules are applied, look for ways to avoid making those

- hard decisions: One possible solution is to have some process whereby other
student members of the organization make_ the decision about a fellow
student’s guilt or innocence and the extent of the penalty. A Tenth Circuit
case focused on a constitution for the student government that had been
adopted by the student body itself. The constitution imposed a good citizen-
ship requirement for student council membership. Standing on that pro-
vision; the principal refused to allow a student to be a candidate for student
council co-president because in the past, the student had written remarks

criticizing the principal and the student council itself:

The court determined that because it was the students” constitution fora
student organization, and because no state law or governmental action was
actually involved in denying the student the opportnity to be a candidate,
no basis existed for the case ever to come to federal court.®” The court did
not even discuiss any question relating to a possible burden on the student’s

exercising his right of freedom of speech in his original wiitten remarks by

34
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the later decision to prohibit his candidacy for office:

- 'No other cases have supported leaving the decision to the student
participants. Apart from the question of whether this case would be followed
by any other courts, is the question of the educational and philosophical
appropriateriess of such administrative behavior. Student activities admin-
istrators should not take comfort in the outcome of this case. o

 The several cases just discussed offer instructive examples of how
school officials can make the decisions that they believe are best for the

~ system and for the individual and do so within the framework of law and
fairness. e B S
Buhiman v. Board of Education illustrates the belief that good admin-

istration makes good law:*® In January 1980; the Suffern High School
hockey team went to Saratoga; N.Y.; for games on Friday and Saturday.
Several parents accompanied the team and the coach. At about 11:00 p.m.
and again at midnight, a bed check ensured that team members had obeyed
the instructions to remain in their rooms with their lights out. Sometime
after midnight, however, the coach heard a noise that led him to check on

the team. He discovered players smoking marijuana and drinking beer.
The coach confronted each team member, and all except one admitted

that they had been drinking or smoking. During the evening; the coach
discussed the incident with the team captains and at least one parent. On

Saturday he contacted the high school athletic. director. They decided to take

up the matter again on Monday morning. The coach also informed the

parents present about what had taken place the previcus evening.

_ On Monday, the principal, the assistant principais; the athletic director;
and the hockey coach asked each boy: :
~ 1. Did you smoke?
. Didyoudrink?
. Did you participate in providing the beer?

. Who should be exonerated?

2N

The responses agreed with the facts that had been gleaned at the Saturday

meeting of the coach and players. . T
The training rules and penalties were known by each of the athletes as

they had been read and explained by the coach to the athletes. o
" The following day the principal notified cach team member in writing
that he would be suspended from the hockey team for six weeks based upon

the rules and penalties that had previously been adopted. Soon thereafter,
several parents offered the principal -some alternatives for consideration:
The principal indicated that he would consider them, but as the admin-

istrator; he had to make the decision. Ultimately, he stood by his original
~ decision. o o S L
In a'typical Fourteenth Amendment due process analysis, the court

concluded that probably o protected property right was involved in par-

ticipating in cocurricular activities. However, the court indicated it would

consider what due process ought to be given. Upon consideration, the court

conclided if any due process had been constitutionally required; it had

surely been given by school officials: The coach’s process was fair; and the
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principal’s process was fair and appropriate to the circumstances: The
plaintiff’s complaint was dismissed by the court. L
‘When in doubt about the process legally due, it is safest to provide

some minimal procedures to demonstrate an effort at fairness:

Freedom of Religion and Speech
Congress shall make o liw respecting an establishment of religion; or pro-
hibiting the free exercise theieof; or abridging the freedom of speech, or of the
press; or the right of the feople peaceably to assemble; and to petition the
Government for 2 redress of grievances:®’

The First Amendment explicitly protects the rights-of speech, press;

assembly, petitioning the government, no establishment of religion, and free
exercise of religion: Additionally; the rights of free association and privacy

have been found by the courts to be implied within the words and spirit of
the amendment:

~ Many 7Fi;§fi§iﬁéﬁaiﬁéht issues have been raised in sc[xooi litigation in
the last two decades. In the early 1960s, freedom of religion was a gréat
concern. By the late 1960s and early 1970s, freedom of speech and as-

sembly were the bases for many legal challenges: In the early 1980s;
freedom of religion had returned to the forefront. :

~ In_1962-63 the United States Supreme Court ruled that the First
Amendment prohibited the recitation of the Lord’s Prayer and reading from

the Bible in the public schools.®® Since that time; innumerable efforts have
been made by schools to avoid the full impact of those decisions. The
consistent results of these cases, however; have been the continued pro-
hibition of religious activities in public schools. S

' Interestingly, with the 1980s came. suits challenging school board
policies or decisions that did. nat allow religious activities, rather than suits

n and Brandon, arose over

to stop such activities. Two similar cases, Johnso r
student requests to organize voluntary prayer ot Bible study groups and be
recognized as official school activities.®® Whether before, during, or after

school, the groups desired to hold voluntary meetings at the school With or
without faculty supervision. In both instances, the administrators dx$chool
boards refused to grant permission or recognition. .

successful; as no evidence was offered to convince the court that students

Arguments based on the free exercise of religion clause were un:

lacked other facilities or opportunities fg’rrexchisj{gsg their religious beliefs.

Additionally; the courts feared that in the school setting; the existence of

such clubs would pressure the less orthodox to conform; or that approval
would indicate a stamp of approval on such activities, To analyze any

controversy relating to the establishment of religion clause, the Supreme
Court asks three questions: e N
‘1. Does the activity have a secular purpose? N
2. Does the principal or primary effect of the activity advance or
inhibit religion? B . . N
3. Does the activity foster an excessive entanglement of government
with religion? ‘ \\
N




CONTROL OF

While both courts concluded that the secular purpose of the activities

(to encourage student participation) was acceptatile under the First Amend-

niefit, both courts concluded thai the answers to the second and third ques-
tions made the clubs unconstitutional: Obviously no other reason exists for
having the clubs than to advance religion. o
The courts have traditionally found that where public school buildings
are used for student activities; faculty supervision is necessarily required
and results in excessive governmental entanglement with religion. The
courts upheld the decision of the board in both instances. o
~ In 1983 a Pennsylvania federal district arrived at a decision completely
opposite to those just discussed.™® With essentially the same facts, the court
adopted every argument unsuccessfully advanced in Brandon and Johnson:

In view of the Supreme Court’s recent refusal to review the Brandon
decision; the long-term validity of this decision is doubtful..
At Adeline Senior High School in Texas, students sang or recited the

Adeline School Prayer at athletic events, pep rallies, and graduation:
Though said voluntarily and ocutside of regular school hours, the court found
the prayer in violation of each of the guidelines previously identified.®*

" "Courts have recognized some very namrow exceptions 1o this general
prohibition on religious activities in the public schools. For example, a
federal district court in Penrsylvaniz determined that the graduation cere-

mony had no impact on getting a gig’iéﬁ@; and that participation in the
ceremony was completely voluntary.”> The court also distinguished the

ceremonial fiature of the occasion from religious activities that occur during

the regular school day when attendance would be required.. = . _
 Opening assemblies with a student-led prayer, conversely, violate both
the free exercise and estabiishment clauses.® o

" Two recent cases demonstrate how. boards of education can face free-
doi of religion questions in very different ways. On several occasions
during the 1970s; the Lubbock (Texas) Independent School District received
complaints about Christian evangelical religious activities during school
assemblies: Evidence presented in court indicated the board knowingly
ignored its own 1971 unofficial pulicy on the subject, and in 1979 it adopted
a policy to allow the student-initiated activities; which, in effect, helped to
perpetuate the practices. Then, in 1980, the board adopted a policy that

allowed voluntary meetings with adult supervision before and after school

for educational; moral; religious, or ethical purposes. -

Contrast the delaying tactics in that case with the efforts of the board of
education of Sioux Falls, South Dakota. A suit had chcllenged the Christian -
religious nature of activities during the Christmas season: The board formed
a committec of citizens and educators to develop a policy consistent with
law to guide student activities during days of religious celebration.

" In the forrier case, the board’s intent to foster Christianity was ob-
vious, and the plaintiff’s challenge was successful. In the lutter case, the

challenge was urisuccessful and the board’s efforts to resolve the problem
féitlg were praised by the court:> CoL

""FOne of the arguments often raised by those supporting religious activi-
“ties in the public schools is that their freedom of speech and association is -

denied by the prohibition of such activities.*® The courts have indicated that,
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as with all rights of Americans; time, place, and manner restrictions may be
placed on the exercise of those rights. In these instances, students are

cgrtainly free 10 practice their religious beliefs outside the public school and
at times other than during. the schoolday. -
In addition; the free speech that is protected by the Constitution and is

so strongly supported in the Tinker case relates more especially to political

speech. Thus, the court concluded that where freedom of religion and
freedom of speech conflicted in the public school setting, separation of
government from religion takes precedence over other considerations.
~" A New Jersey school board adopted a policy which effectively pro-
hibited all Friday evening, Saturday daytime;-and Sunday morning student
. activities except interscholastic sports, which the board had no control over
as far as scheduling was concerned. S

The policy was established so students would not be forced to choose
between participating in school activities or participating in their own reli-

gious activities. The policy was also intended to ensure students equal

opporiunity to participate in these activities:

" Drama Club members challenged the refusal to allow a Friday evening
performance of a school play; : since a double cast had been chiosen for the
play o allow mote student participation. The court upheld the policy in the ~
face of an establishment clause complaint because any advancement of

religion was only incidental and the policy actually encouraged the exercise

of religion free from government interference.”®

" An elementary school basketball coach enforced a rule which disal-
lowed *‘suiting up”” for the next game if the player missed a practice:*’ Two
excuses were accepted: personal illness or death in the family. The policy
was challenged because practice time conilicted with a weekly religion

class. The court upheld the rale for several reasons. the religion class was
niot required; a non-conflicting class was readily available; the rule promoted
important values of teamwork and responsibility. to the group; no alternate, -
reasonable practice schedule existed; and any exception to the rule would
actually benefit religion. =~ =~ ‘ o
" A Maryland case raised slightly different religious questions.”® Begin-
ning with the 1980-81 school year, the Allegheny County Public School
System limited participation in its countywide music programs to full-time
public school stidents. Previously; students in private schools had been
allowed to participate in the program: These students claimed that govern-

men: was burdening the free exercise of their religion- by withdrawing
participation privileges. = R o
In rejecting such claims, the court determined that exercising the right

to attenid private schools necessarily reduced some of the rights to remain
equally eligible for public school programs and this was no burden on the
actiial practice of religion: o S

Although no evidence indicated that serious problems had arisen in the

past because of this dual involvement; the court accepted the board argu-

ment that the administrative complications could easily become overwhelm-
ing and, therefore; upheld the new policy. ~ ' . -
Several cast members challenged the superintendent’s decision not to

” e
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allow the spring play Pippin, to be presented. Even after changes had been

made in the script, the superintendent concluded that the play placed too
great an emphasis on the sexual behavior of the main character. %d the
moral positions the play seemed to endorse: Students claimed # con-

stitutional right to participate in a particular play under the First Amend-
ment.__ _o
The court concluded that dramatic speech was not of the same nature as
protected political speech. Just as students had no right to select the content
of a senior history course, they had nio right to choose a particular play to be
presented;” such curriculum matters are left to educators and school boards.
Further, the court was concerned that if the play were presented, the school
would be seen as approving the behavior to which the board objected.
~ Another issue relating to sexual behavior was raised by a senior male
stident who wanted to take a male friend as his escort to the senior dinner-
dance. % Based on the Tinker case; he claimed such action was an exercise

of free speech and association. The principal denied his request for fear of
some disruption or violence toward the students. However, because only

one incident of previous distuption was offered as evidence, the court

concluded that such undifferentiated fear or apprehension of disruptions was

not encugh to justify denying the student’s free speech right. Finding this to

be especially true because the dance was a voluntary social event and would
take place away from the school environment, the court granted a pre-
liminary injunction against the board’s ruling. :
ublications -

The control of publications involves several kinds of factual situations:
1. In-school, student-produced publications o )

2. Out-of-school, student-produced publications with on-~ampus dis-
tribution L L -
3. Out-of-school, student-produced publications with off-campus dis-
. tribution R - o
4. Out-of-school; non-student-preduced publications with on-campus

distribution by student :

5. Out-of-school, non-studeni-prodiiced publications with off-campus

" distribution by students. , S

A review of relevant cases suggests that none of these factual patterns
involving who published; where distributed, or when distributed; always
affects the outcome in the same way. Neither did the ‘outcome hinge on

whether someone had been punished rather than simply put in fear of
reprisal for publishing or distributing.
Discussion of legal principles starts with the First :

Tinker case. Included within the First Amendment are guarantees of free-

.dom of specch and freedom of the press. The Tinker case established that

th the First Amendment and the

students do not shed their constitutional rights when they come to school. In
fact; the freedom to express their views is a right that must be protected by

public school officials although speech and press freedom may be limited in
certain instances.
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Numierous opinions of the Supreme Court, though not school-related,
are appropriate to this discussion. Certain cases involve obscenity or re-
quirements for approval from some governmental authority before pub-
lication or distribution:'®" The Supreme Court has never taken a case di-

rectly relating to publication and distribution by secondary students on or off

campus, so the ‘‘law’’ is not_especially easy to find or understand. Ap-

proximately 30 reported cases from the late *60s, *70s, and carly '80s do not

agree on results or legal theories, although judicial challenges by students

succeeded almost 80 percent of the time. .. -
From a review of the cases, what arguments raised by students in one

or more cases have ii’r'o'VE% successful? o )
1. A school néwsﬁapﬁr is a forum for the dissemination of ideas and

is a peaceful, traditional method of expressing them.'* ,
5. Content of ads may not be iimited where the same content is
allowed in news and editorial sections:'* ‘

3. The general authority of the school board over curriculum does ot
apply to student publications as they are a public forum and are not

an official publigation or statement of the school system.'®
4. Freedom of the press protects distributing or selling as well as
_ printing or writing.'® : , =
5. Anticipated disagreement over content from parents, teachers,
* administrators, board members; or other students is not a valid

 basis for limiting publication or distribution.'® .
6. While restrictions on time; place; and manner of distribution are

allowable, such policies must not be so vague as to be mis-
_ understood by a reasonable person.'” '
7. Time, place; and manner restrictions must specifically spell out
the process for securing approval for distribution, must include an

appeal process which is extremely brief, and must be even-
_ handedly applied to all.'®® e '
. 8. Policies limiting commercialism and solicitation of students must

be evenhandedly enforced and may be of questionable application
_ in controlling publications.’ - L
9. Generalized fear or apprehension of disruption without evidence of
actual distuption or evidence of imminent disruption may not be
the basis for limiting publication or distribution.'"* o
i6. A decision fo eliminate the publication and distribution of all
° student publications to avoid one undesirable publication is not an
acceptable solution.'"! - L
i1. Topics discussed and language used in. publications may ot be a
basis for punishing a student where similar topics and language are
" found in the library and in required reading assignments.''>
12. Claims of technical defects in a publication used as a basis to halt
distribution will be closely reviewed.'"

13. While school authority over students may sometimes extend to

activities off campus; not during school time, and where there isa
direct impact on the operation of the school, efforts to control

publications published off campus and distributed before or after

school off campus are probably beyond school authority: "4
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. No.one argument was raised in every case, nor was any argument

successful in every case: However, the .variety of successful arguments

raised by students demonstrates the high degree of court receptivity to
protecting freedom of the press as compared to- other kinds of student
behavior. Highlighting this protectiveness toward freedom of the press is a
longstanding judicial view that securing approval prior to publication and*
distribution from governmental authority is highly disfavored. In this coun: .
try, the general rule for any publications has been to allow publication and - -

distribution and respond after the fact. . :
From the opposite perspective, what arguments have supported deci-

" sions of school boards and administrators to halt publication and dis-
tribution? These_arguments have been drawn generally from non-school
opinions of the United States Supreme Court where the Court identified -
examples of speech that were not protected by the First Amendment.

- ® Language and pictures which meet the complex definition of legal
obscenity ‘are not protected.''>  © I )

e Advertising, so-called *‘commercial speech,”” traditionally does not -

get complete First Amendment protection.''® -

® Reasonably written policies and oral directions relating to time,
place; and manner of distribution can include penalties for vio-
lations.!'” ¢« o S
® Governmiental efforts to prevent psychological; emotional, or physi-
cal harin to its citizens may take precedence over First Amendment

¢laimis where convincing evidence is offered >f actual harm or

. imminent likelihood of occurrence of such harm.''®
. @ Student leaders and; perhaps; school administrators and staff, are
~ ot as unprotected from criticism as public officials in traditional

positions open to public criticism.'!?
- Full appreciation of the extent of control of publications by school

officials requires consideration of these cases in an historical context. Most
of them arose during or were related to the Vietnam War and were inspired
by the activism of an earlier era. The zeal of students was met by an equal
zeal of school officials; and resut -u in situations that were handled in a
more emotional mgnner, perhaps, than might have been desirable: The cases

that went to court understandably represent more questionable legal be-

* havior, and courts felt compelled to protect the First Amendment.
“The controversial school topics of the early '80s are drugs and sex.

" Thede are subjects which look much less like free speech than did the wurds

of student activists a decade earlier. Certainly, the law in this area has

developed fore definite, boundaries at each end of the continuum from

protected to unprotected behavior. . ) o
Controversies involving control of publications can be defused ‘many

times. by the existernice of formually-adopted school district policies. Whether

a school system adopts an attitude of trying to ‘exercise_great control over
student publications or an attitude of facilitating the intelligent exchange of
ideas, adoption of policies before the heat of ‘community controversy is
generated is advised. The school setting is a special setting to the courts, and

ediicators can monitor school publications and school grounds.

I
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Summary
_ Athletic and activity associations have a massive impact on the princi-
pal and the operation of school activity programs. Eligibility rules based on

_age, attendance, address,; and behavior are consistently upheld by courts.

Dissatisfied school officials are told to work within the association to change
any unfair rules. : . S o
- Local schools and systems also retain broad authority to regulate activi-
ties and participants. Policiés and rules which go far beyond association
rules and which govern activities outside of association control may be
adopted. Because most situations/involvifig cocurricular activities do not
involve federal constitutional rights, yshappy parenits and students. are con-
sistently unsuccessful with judicial challenges. f

Such judicially-recognized authority should not be interpreted to sug-

gest nio court will ever interfere. Plaintiffs often raise successful challenges

in cases of infringement of basic, fundamental, constitutional rights:by

government, whether in the school activity setting or not: '
Freedom of speech and freedom of the press are two of the most

_protected of our fights. Where those rights are obviously involved, as in the

publications’ cases, principals are unlikely to find judicial support.
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chapter IN1

Liability for
Injuries

L

f'any legal topic seems especially difficult to understand, it is tort™
law—that area of law that involves personal injuries. Unfortunately,.
nothing can prevent successful tort suits against institutions and em-

ployees, partly because this area of the law is intentionally open-ended to
provide injured persons an opportunity to develop new theories by which to

seek compensation for their injuries: . - :
While knowledge of the current rules will not necessarily prevent a suit

from being filed; such knowledge can be used to diminish the likelihood of
successful suits. -

 What follows is an overview of general rules relating to tort ligbility
that are most likely to arise from student activities. A comprehensive treat-
‘ment of all aspects of tort law will not be developed here; an individual
state’s common Jaw and statutes must be researched to determine the likely
results of specific situations. This is the job of an attoney.

Although actual cases are offered as representative examples, slightly

different facts could cause a very different result. Understanding the philos-

ophy and principles of tort law is more important than being able to identify
case results. The old adage, ‘‘An ounce of prevention is worth a pound of
cure,”’ applies to.this subject. ‘" . ~

Our legal system is often characterized as *‘Anglo-American’’ because

its roots extend hundreds of years back into British jurisprudence. The

development of tort law—as well as cfiminal, contract, or property law—
can be traced historically through opinions of English judges to the 1200s

and 1300s. Tort law is essentially a result of judicial decisions—common
law—rather than statutory or legislative law." . ,
_ Tort law was developed to regulate the relations between two parties

when one party claimed to have been injured as a result of the intentional or -
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accidental action, of the other party. Historically, the first torts involved

trespassing on property or taking another’s goods: Later, forts involved .

injuries that were intentional and were potential causes of blood-letting
within the society as one party sought revenge. As society became more
insistent on regulating individual efforts to protect one’s rights; more torts

appeared. As social mores change, those behaviors classified as torts may
change, and other behaviors may become regulated. '

The main purpose of tort law is to make the injured party Wﬁbié again

through assessment of monetary damages as a remedy. For what injuries can

damages be recovered? Medical and hospital expenses, .10st ‘earnings, and
pain and suffering associated with the injury are compensable. These may
be expenses accrued prior to the trial and projected for the future. One’s
estate may also recover for a person’s wrongful death, and parents or a
spouse may be awarded compensation for loss of a loved one.

Since the focus of this chapter is student activities-related torts; the

discussion will not focus on intentional torts, as they are unlikely to arise in

this setting. Some mention will. be mad&of the one intentional tort to arise in

this context—assault and battery.' This tort involves intent to bring about
harmful or. offensive contact tg the plaintiff, whether maliciously or as a
practical joke. '

A seventh-grade football coach was displeased with a student’s block-
ing performance: After yelling at the boy, thie coach knocked him to the

ground by striking his_helmet, then grabbed the ‘boy’s face mask. The
[2-year-old weighed 115 pounds; the coach was 511" and weighed 195

pounds. After eight days in the hospital and several months of recuperation;
the student sued the coach for assault and battery.

" The court concluded that to *fire the student up”” rather than to enforce
proper instructional commands was not the behavior of a reasonable coach.?

The Texas appellate court rermanded the case to the lower court for a new
trial to cure earlier procedural faults. :

The rest of this chapter cqchrii}ﬁéﬁﬁﬁii@iéiitibiiaii, tort of negligence.
Prevention of successful negligence suits requires thoughtful cooperation of
all those administering and conducting student activity programs. _

 Throughout any discussion of negligence, one concept—the *‘reason-
able man’’—<consistently reappears. Remember that principles of tort law

arose to allow society to tell its members how. to behave toward each other:

Through its judges; society devised the idex of the *‘reasonable man,’’ or as
riore modern courts may say; the ‘‘reasonable person.” .
Negligence may be defined as *‘the doing of that thing which a reason-

ably prudent person would not have done, or the failure to do that thing
which a reasonably prudent person would have done in 'like or similar

circumstances; it is the failure to exercise that degree of care-and prudence

that reasonably gii'iidéiit persons would have exercised in like or similar’

circamstances:’’” ) o S .

_ Although written in 1930, these words well describe the legal concept

of the reasonable person:. R
He is an deal, a standard, the embodiment of all those qualities which we
demand of a good citizen. . ... He is the one who invariably looks where he is
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going, and is careful to examine the immediate foreground before he executes

a leap or a bound; who neither star gazes nor is-lost in meditation when

approaching trapdoors or the margin of a dock; . . . who never mounts a
moving omnibus and does not alight from any car while the train is in motion
. .. and will inform himself of the history and habits of a dog before admin-
istering a caress; - . . who never drives his ball until those in front of him have
definitely vacated the putting green which is his owt objective; who never
from one year’s end to another makes excessive demand upon his wife, his
neighbors, his servants; his ox; or his ass; : . . who never swears, gambles; or
. loses his temper; who uses nothing except in moderation; and even while he
- flogs his child is meditating only on the golden mean.*
~ How is the reasonable-person standard actually applied in a tort case?
After all the evidence is presented, the judge gives the jury instructions to
compare the behavior of the defendant to the behavior of a reasonable man.
The laiter’s behavior varies from case to case; depending on the circum-
. stances, but the reasonable man is presumed to possess these characteristics:
® The physical attributes of the defendant
e Normal intelligence
® Normal perception and memory ) ; . )
® A minimum level of information .and experience common to the
community cee o S o
® Such superior skill and knowledge as the defendant has or holds
himself out as having.’ S
If the defendant is five feet tall and weighs 105 pounds, the reasonable
person is five feet tall and weighs 105 pounds. Even if the defendant is

mentally handicapped, theoretically the presumption is normal intelligence,

normal perception and memory, and minimum information and experience.
Because this level of information and experience is based on the com-

munity, expectations of the reasonable person are likely to differ in rural
Nebraska and San Francisco. ., :
Finally, if the person accused of causing the injury claims to have
special skills or knowledge, e:g.; doctor, lawyer; athletic trainer; or water
safety instructor, then the person is held to a higher level of behavior based
on that claim. :

" The simple principle to remember about negligence is: **Always be-
have as a reasonably prudent person in your position would behave.’”” When
deciding whether tc have the football team run an additional lap around the

field after a three-hour practice in 95° weather; the coach should ask himself
whether a reasonable person would do so under the same circumstances.
Obvidusly, knowing in advance what a reasonably prudent person
would do in any given situation is impossible, and judggs. are well aware of

- this. For that reason; considerable judicial effort has bé¥n expended trying
“to develop some kind of test to determine whethier orvnot the defendant’s
behavior meets' the standard of the reasonably prident person. .
_ One such test; the foreseeability test, though not always applied, has
been used in many negligence cases and may.be useful to educators charged
with responsibility for the health, welfare, and safety of students. As stated

by Justice Cardoza in one of the most famous of negligence cases; **The risk
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reasonably to be perceived defines the duty to be obeyed.”"® In other words,

was the risk of injury in a given situation foreseeable by a person in the
defendant’s position? o Lo
Note that the law does not require the plaintiff to show that the specific

injiry which occurred was foreseeable in order for liability to be assigned; ~

only that risks of that general type were foreseeable. On the other hand, the
law does not require the defendant to assume impractical and unreasonable
burdens to prevent all possible harm.” - - :

Finally, the foreseeability fest takes into account the age and presumed
wisdom of the students to whom the duty is owed. Obviously; the younger
or less mentally competent the student, the greater that duty will be. Even in

the case of very young children, however, the ‘courts will-not impose the

responsibility of an insurer on the school or its personnel. As stated by the

court in @ case in which a student drowned while on an excursion:
It appears i0 us that [the principal) had fulfilled his duty when he gave

appropriate _instructions and specified certain conditions iinder which the trip

might be taken: He was guilty of no negligence. . . . The duties of a principal

c @t a ’»

of a school are manifold and he cannot be at all places at all times. . . .

Who Gets Sued for Negligence?

Thie System, The Institution, The Board of Education
Suing the person or entity with the ‘‘deepest pocket,”” otherwise known

as the *‘you-can't-get-blood-out-of-a-turnip” theory; dictates to the plain-

tiff"s attorney exactly whom to sue. To sue those with the most monetary

resources; whether due to wealth; insurance, or taxing authority, is most
beneficial. The best facts in the world are useless if the party whom yon are

suing has no resources. Thus, the plaintiff tries to sue the system or the
‘institution.. - S
The flaw in this logic, however, comes with the traditional common

law doctrine of sovereign or g’bji'e'ﬁiiﬁéﬁtziljmmuni,jty-,—f—jfpilé that state
governmental institutions (and their treasuries) are ot liable for torts com-
mitted by board members, officers, and einployees. Where this doctrine still

exists, a lawsuit may not be brought against the state, regardless of right or
wrong. . e
~ Recently, the doctrine of sovereign immunity has eroded and; in many

instances, been eliminated compleiely in some of the 50 states. Usually, this
has been accomplished by legislation, but _in some cases where the state
legislature would not act; the courts, have.® One must review the judicial
decisions and statutes of any particular state to determine the exact status of
sovereign immunity.'® L B

~ What about suing individual board members as_‘*official representa-
tives”” of the system as a way to avoid the immunity doctrine? While some
courts not favorably disposed to sovereign immunity may allow this, most
courts would see the true intent of the, suit and dismiss the case.

What about suits against nonpublic institutions? For many of the same
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policy reasons that governmental immunity developed, a comparable im-
. munity for charitable instititions arose. But ‘‘charitable immunity,’’ ‘as it is

called, has been eliminated or seriously reduced in almost every state. Thus,

private and parochial schools can generally be sued for unintentional torts, -

stich as negligence. "' :

Board Member, Superinfendent, Principal, Athlétic Director

Consideration of suit against these people must come from two points

of view: suing them as official representatives of the system and suing them
as individuals. When the individual is merely a conduit through which the
systemracted, and the intent of the suit is to get at the public treasury; courts
supportive of governmental immunity would generally bar the suit.

~ What about suing these people as individuals? The common law doc-
trine_of sovereign immunity that protects the institution itself does not
usually extend to individual board members or employees when sued as
individuals. However, these educators may not be held liable for the acts or

omissions of their subordinates. Because they are usually one step per-

sonally removed from direct contact with student injury, successful suits can
only be based on instances of inadequate maintenance of facilities and
equipment or inadequate supervision of staff.'.

(For more detailed analysis of principal liability for negligence, sce

NASSP's Legal Memoranda, September and December 1980,)

Coach, Sponsor, Teacher, Other Participants

~ . Becaiise coaches, sponsors, and teachers are in direct contact with

pupils, and thus most intimately connected with injuries, these people are
the most obvious targets for tort suits: What about coaches, sponsors; and

teachers in private, nonpublic institutions? They are liable for their acts at
home or on the street. I
Thie list of potential defendants also includes other activity participants,

spectators, retailers and manufacturers, auditorium and field owners; and
the state athletic/activity association:"* . o

~ Before principals panic at the apparent openness to tort suit, the ex-
planations tht follow about the elements necessary to successfully prove
any negligence action and the numerous defenses that are available should

be considered. The law has raised significant barriers to the successful
conduct of the tort suit against schools, administrators; and employees. For
negligence to be found; one person must take an unreasonable risk, thereby
causing injury to another. The question, ‘‘was an unreasonable risk taken in
this situation?’’ is answered by determining how the reasonable person

‘ '
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‘Negligence |

Proving a Ciaim

_ All torts require the plaintiff to prove that certain legal requirements are

present: Proving a claim of negligence requires proof of four elements: duty,

breach of duty, proximate cause, and actual injuries. . S
A legal **duty’’ exists when one person’s relationship to another is such

that it places an obligation upon him to exercise at least ordinary care that
_the other person is not injured. To determine whether such an obligation

exists in a particular case, three questions must be answered:
® What js the nature/extent of the relationship?

® If there is a duty, to whom is it owed?

& Who owes the duty?

" Defendants fight ““tooth and nail”” over the existence of a duty begause
\._the judge, not a soft-hearted jury, decides the question.
\ﬁe Beirig a sponsor, coach, teacher, or principal generally creates the

jecessary relationship with students to €stablish a legal duty: Sponsoring a

wrestling team, approving high school clubs, and inviting spectatorsito

id a football game create a duty.'> Courts in some states deterrine——
er duty is owed by labeling the individual making a claim'as a

respasder, licensee; or invitee.'® These labels, with definitions relatively

meaningless to the nonlawyer, are then used to determine the nature of the
defendant’s duty; if any. L o
 The haidest problem is identifying the nature and extent of the duty.
Duty changes with' the facts and circumstances: The key appears to be the

risks foresecable in a particular activity. A teacher in a science laboratory or
in the industrial ‘education shop must deal with inherently great risks of
injury. A -campus Wwith heavy through-traffic or high crime forces a higher
duty upon the principal and school board toward students. . 7

The following school activity situations were ones in;which courts

found cdiicators to have. a legal duty: .

walking Spec;iaip@@jggjéaﬁi members (1.Q. of 52) from the
school to a city gym three blocks away via a busy street'”
Cb"nd%iiiiig off-campus initiation and hazing activities by school
clubs®™® SN S n i
Installing a glass panel located six feet from the end of a basketball
_ court, especially after one\had been ibp'r'evitjusly broken'®

@ Taking a six-year-old to the beach. .

Conversely, courts found no duty to exist in thé following instances: -

- ® Transporting football ;playrs to_a nearby town for free- physical
_ examinations? SN - ,
® Extending the backstop for the baseball diamond beyond the most

/ . : 5j}\\
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/
dangerous area and beyond seating for the expegted crowd”
° ?fisiiiagig crowd contiol along the sidelines for third team football
games’ A ~ . . B -
® Choosing not to provide buses for cocurricular activities: when the
-state law gave the board discretion to decide™ . .
® Purchasing lonig-term disability insurance for football players™
® . Repairing gx{ entrance ram-:to a baseball field when there was no
history of 4 problem and nio notice when a problem with slipperiness
developed®® - o ' ;
‘® Failing to send a recommendation for an athletic scholarship to a
university?”” - o
® Having guards to prevent assaults at a city museum when none had
been previously reported.?® :

The/ question of duty is really a question of whom can the plaintiff

sticcessfully sue and whether a system is liable for the actions of its employ- |
ees. Where governmental immunity is not present, courts generally find the
system liable for its employees’ negligent acts when committed during the
course of duty.?® Intentional torts or criminal acts do not cause liability for
the system; but do cause liability for the individual.*

" "Onice a duty has been demonstrated; the plaintiff is required to show
that the defendant did not carry out his duty to_act as a reasonably prudent
person toward the plaintiff: Reference must be made to the reasonable

person concept. The question is asked: ‘‘Under the same or similar circum-
stances; would a réasonably prudent educator have acted as the educator did
in this case?”” This is probably the most litigated element of negligence.

. The breach of duty element requires sifting evidence to arrive at facts
which describe the defendant’s behavior. Some of the following cases will
seem to.have more chvious breaches than others:

3 A 16-year-old collapsed after an hour-and-a-half football practice’

" session which concluded with wind sprints. He displayed all the

signs of heat stroke and exhaustion. The first-aid treatment given

was not only ill-chosen, but medical testimony suggested it was

exactly opposite of that needed. Worst of al, the coaches denicd the
player access to medical, treatment for almost two hours. Never
_ regaining consciousness; the boy died latér that evening.>!

® In ¢ nstructing a gymnasium; St. Mary’s School zill'dWé’d,,giéSS

panels to be erected within six feet of a basketball court endline.>
Two of the four panels were previously broken yet no effort was
made to alleviate the danger. T

A shop teacher-Boy Scout leader sent student vélunteers to get rocks
for a fireplace at a scout camp.>? The students were to drive a school
truck which had'no hood; only part of a windshield, and a portion of
the floorboards. A homemade electrical device was used to start the
‘truck, ‘and the motor pumped oil out onto the passengers. The
teacher had given the students no warnings or coping instructions.

® As part of the traditional lettermen’s club initiation, the initiates

were subjected to an electrical shock.>* The homemade rheostat
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used was.quickly and crudely made. The wet floor conditions added

to the danger when electricity was used. The coach did not test all

_ the wires: One boy received a severe shock; and the next boy to be
 ““initiated’" was electrocuted. o
@ An Illinois school failed to provide any helmets or faceguards for a

powderpuff football game played at the high school stadium® and

thie feacher-coaches did not instruct the players to find and use either

piece of equipment..

A Massachusetts school, through its coach, chose not to purchase
" one-piece hockey helmets despite the fact that the coach knew they

were safer than the three-piece helmet in use. (The manufacturer and
retailer were found to have breached their duties to construct and sell
safe products.)’® _ S :
Lack of supervision is a common demonstration of breach of duty in

school activity cases. A teacher and six adults tdok 35 elementary

and preschool children to the beach. Four children climbed onto a
large log; and posed for a picture that the teacher took: With her
back to the ocean, the teacher did not see the large wave that surged
onio the beach. The wave caused the log to be buoyed; and the

childien fell off. When the water receded, the log settled on fop of
one child and crushed him: - : |

O A lthough 1o such violent wave action had occurred before that
" time, the court concluded that the possibility of such action was.
commion knowledge im the area and found that the teacher had

_ breached her duty to supervise.”’ .
& Members of a senior class met at a t:ijty,?@k on a Saturday to have
S of 2 < 5 to have

the s¢ The school had approved .
the activity and two teachers were ‘assigned as supervisors. Two

pictures taken for the school yearbook.

students had received permission to have their pictures taken while
on their motorcycles. In the course of the morning; and: with no
evidence offered that the cyclists were *‘goofing off,”’ a youngster

walking nearby was hit and injured.
@ [n February 1972, the St. Paul Public Schools decided that senior

high school students should attend a showing of *‘KING, A Filmed
Record, Montgoimery to Memphis™ at a downtown theater. One
teacher was assigned to-each 35 students, but the evidence indicated

~ a*“'lack of supervision and organization’’ of the s:udents; as students
.= were disruptive.*® -

The head coach of a Spécial Olympics baskeiball team was allowed

to conduct practice during her regular physical education period. To
give the team experience in playing on-a wood rather than a dirt -

court, she arranged to use a city gymnasium three blocks away. The .
assistant coach and '10-11 boys left for the gymnasium ‘befors the /

head coach was ready; though she gave permission for their depar-!
ture. The chosen route required walking; rather than driving, across .
an extremely busy main street and crossing ata corner without astop -
light. One boy was struck and killed by an auto. The court found

breaches in the failure to use buses or cars, provide enough supervi-
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" sory personnel, give adequate safety instructions, choose the safest
foute, and maintain control of the students.*®
® To make the play, ‘‘Li’l Abner,”’ more realistic, the teacher chose to

use shotguns and live ammunition—minus the shot, wadding, and
powder. Not only did her choice of props seem **highly question-

able’’ to the court, but the teacher admitted she never supervised or
inspected the ammunition.*! |
Three more cases, although not finally resolved (as the appellate courts
remanded the cases for trial); contribuie to appreciation of the breach of duty
concept.. ... . .. . . . ) o o
An Illinois high school athletic director knew that kids always **horsed
around’’ behind the bleachers at football games,*? so he hired off-duty
policemen and teachers to keep order. He admitted that the kids would
_return after the adults left. An elderly spectator was injured When one of the
kids collided with her. R S
‘In_ Michigan, pre-season weight lifting sessions were held for the

football team in a.room at the school.” The plaintiff alleged that the

principal and athletic director failed to supervise the coaches by allowing

them to push students to lift weights beyond their limits: Also, no safety

. rules were enforced and the room was alleged to be poorly ventilated;
causing dangerous, excessive perspiration. - ,

A teacher was assigned as sponsor of a student club which had a history

~ of violating’school board regulations: The sponsor was not present for the

planning meeting for the initiation or for the initiation session during which

an injury occurred. The court spoke critically of the ‘‘see no evil; hear no

evil’® dttitude displayed by the principal and sponsor. _

~ Obviously the variety of possible breaches of duty is endless. Contrary

to popular presumptions; the following cases demonstrate that plaintiffs do

not always win: Eosses may be attributed to poorly prepared cases, technical -

problems; and conflicting evidence.** o N

The preponderance of the evidence may also demonstrate that the
defendant fulfilled his or her duty us far as reasonably possible. For exam-
ple, an Oregon football coach used an extensive fitness program to get his
players in proper physical condition.*> He provided protective equipment

and taught them how to run, tackle, and be tackled. He taught them proper

techniques to make best use of their protective equipment, though he never

explicitly told the players not to use their heads as battering rams. -

"It _is often assumied that leaving stutients without supervision auto-
matically results ini liability in case of injury. This is not'so: A drama teacher
left five high school seniors alone in the school auditorium to work on
sceniery for the. school play.*® A female student was injured when she fell
throiigh an open hatchway on stage; after the lights went out. The teacher

was not found to iave breached her duty because, for one thing; the loss of
lights was not reasonably foreseeable. '

" Proximate cause, or legal cause, is the relationship that must be found
o exist between the behavior and the claimed injury to justify a finding of

liability: Proximate cause may also be defined as *‘that which, in a natural -

and continuous sequence; unbroken by any efficient intervening cause,
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produces the injury; and without. which the' result would not have .oc-

" curred:”*? The legal emphasis is upon whether the defendant’s behavior

ultimately caused the injury or whether it came about through chance or the
actions of another person.. [
When this element of negligence is debated, the reason'is usually that

the natural and continuous sequerice of events was broken by an alleged

_“*intervening cause.’’ In this event, the defendant attempts to prove that his

act was not the proximate cause of the injury because an intervening act

d his act as the cause of the injury:®® ]
Typically, this means the intervening act comes later in time and
replaces the. original breach as the cause of ‘the injury. When such an
intervening act is foreseeable, of course; the act then does not replace the
plaintiff’s behavior as the legal cause. .
The earlier-described case inyolving attendance at the movie, repre-

sents foreseeable behavior by outside parties:*> Not only did racial tension

¢xist in other schools in St. Paul as well as the plaintiff’s high school,

obséene racial comments were made during the movic. The student testified
that *'significant tension’ existed in the theater after the movie. In finding
for the plaintiff, the jury recognized that some’ violence or injury (slashed

wrist and stclen purse) was to be expected and steps should have been taken
to protect students. o o
~ Prior to a play performance; the stage crew discovered that they had no
dry ice for the fog-making machine.*® Someone decided the contents of a
fire extinguisher would create a suitable effect. A last minute test proved
satisfactory. The machine was left plugged in though no thermostat was

present. The explosion from the heated and ‘ever-expanding gas demon-
strated an ‘‘elementary concept of science’ and was completely fore-
seeable: o o

_ Proximate cause is sometimes relatively easy to find. The lettermen’s

club’s use of electric shock as part-of.the.initiation ceremony is an obvious

‘example.5! Similarly obvious is the case in which the coaches kept a player

suffering from heat stroke away from medical attention for two hours and

used improper first-aid treatment.>? Without such actions, the jury believed
the player would not have died. . o - S
Since it was readily foreseeable that a club would again conduct hazing

activities in violation of system rules, the court did not accept the defen-

d’apﬁtsﬁ‘;?hﬁéiii that they had no specific knowledge of the actual hazing
session:® o ' o

* onversely; certain defendant behavior may be judged as not the
proximate cause of an injury.

e Inattention in preparing an athletic eligibility listled to a 20-year-old

playing high school football.** No causal relationship was found to
link such behavior to the plaintiff’s death: S

® A custodian violated board policy by letting high school students in

" to play basketball over Christmas vacation.>> Lack of supervision,

use of an old, slippery basketball, and a dirty playing floor were not

found to be causally related to the injury that resulted when two
players collided.



® Failure to provide a three-foot thick mat under gymnastics equip-
ment was not found to be the proximate cause of an athlete’s paral-

ysis. The jury héard expeit testimony that a mat of such thickness
~ had not yet even been manufactured®™®
 An Alaska case offers two intervening acts to supersede any wrongful

defendant behavior.3” Elementary school students were excused from
school, with parefital permission, to participate in an all-day AAU wrestling
tournament, Parents were to provide transportation home; though the school
transported the students to the tournament in the moming. Several boys
requested one of the mothers to take them to lunch during a break in the
matches. On the way, she stopped to get gas and asked her young son to
refuel the car. In that process, gas overflowed onto her son’s and the
glaintiff’s pants. She told the boys to get in the car and leave the gas alone as
it would evaporate. While she went inside a shop, her son lit his own pants,
extinguished the fire, and then lit the plaintiff’s pants. o
" Even if the district had any legal duty to the plaintiff, the acts of the
mother and her son were superseding intervening acts. , ]
, Under criminal law a fine for having committed an act is used as a
~-.-punishment and bears no necessary _relationship to any injury suffered by
society; In—tort-law;-the general telief is that an injured person should be
made whole again; therefore, he should only receive damages equivalent to

the actual loss: While some states allow so-called “‘punitive damages””
(which appear to be analogous. to fines in criminal law), these punitive
damages do not exist unanimously across the country, nor are they generally
favored by the courts. ‘

Defenises to a Claim

1ii a gereral sense, the two best defenses to put forth are: one of the four

elemients is riot proven; and governmental immunity bars the suit. If those
are unavailable, however, so-called affirmative defenses may also be avail-

able. Thiese are: contributory negligence; comparative negligence, and as-
sumption of the risk. o

The concept of contributory negligence suggests that, had the com-
plaining party acted as a reasonably prudent person, he would not have
placed himself in a situation which resulted in the injuries actually suffered.
This is an objective standard as the behavior of the plaintiff is compared to
that of the reasonable person. What *he plaintiff thinks he is doing is not
relevant. Would a reasonable person have behaved this way?

While anyone.is capable of contributory negligence, courts have ira-

ditionally considered the age, physical characteristics, sex, and training of
students in determining how a reasonably prudent plaintiff would have

behaved under the circumstanices. These considerations have lessened the
likelihood that courts would find young children contributorily negligent:

The previcusly discussed case of the boys using the dilapidated truck
illustrates a case of a jury judging a student by a non-adult standard and
finding no contributory negligence.® A similar conclusion was reached in

the case of the mentally handicapped student who ran out into the busy

street.> o
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 Remember that lack of “training”” may be a factor in defeating a
defense of contributory negligence where students are placed at unfamiliar
tasks with unfamiliar equipment. Such was the case of the student injured by

the malfunctioning fog machine.®® Also, because a finding of contributory
negligence ﬁédiiidﬁallg}' allows recovery of no damages;, courts have found it
difficult to say that because a child **sort of”* contributed to his own injury;
while the educator contributed *‘significantly’’ to the injury, the child
should have no recovery at all.. - ,
How is contributory negligence proven? The surrounding circum-
stances are a significant factor. For example, a 15-year-old student left a

school program in progress in a darkened auditorium when a group became
noisy and she kiiew fio teachiers were present: She was struck in the eye by a
metal object. The.court determined that in that situation, a reasonable person

would riot have left the auditorium; and; in fact; no other students left before
the girl was struck in the eye.® -

" “The 17-year-old who fell through the hatchway in the stage after the
lights went out was judged negligent-®* She not only ran around in complete
darkness, but did not attempt to use the readily accessible, nearby exit. _

Two drowning deaths during field trips provide more examples. A
fion-swimmer dove off the diving board; and another student attempted to
swim out to a floating raft:%> No evidence of clowning around or being
pushed was present: In both instances the court determined the trips were

well-planned and the accidents not attributable to any failings of the plain-
tiffs. . :

As another example; a senior basketball player ran through a glass
panel three feet from the end of the baselinie.* He was thoroughly familiar
with the gymnasium and the location of the glass. He was running ‘‘wind
sprints’” at full speed; which he had done in ‘each of the three previous years

on the team. The fact that the coach had told the players to run at full speed

did not reduce the plaintiff’s own culpability. S
Several states, either by statute or judicial decision, reacted to the harsh

result of applying contributory negligence by developing a doctrine called

comparative negligerice. While the schemes differ from state to state, com-
parative negligence generally allows the jury to determine the relative per-
centages contributec to the injury by both the plaintiff and the defendant.

For example; the jury might determine that the defendant-principal caused
75 percent of the injury, while the student was responsible for 25 percent of
the injury. Thus, a $100,000 injury would result in award of $75.,000 in

damages by the defendant-principal to the plaintiff-student.

~ Similar to contributory negligence; assumption of the risk is a defense

‘which requires a proof that the plaintiff knowingly and voluntarily accepted’

the dangers and risks involved in an activity, S o

" While it is essential that the plaintiff legally assuming the risk has

knowledge of the risks actually involved, this knowledge of risk is an even
_ mote significant factor when students are involved. The same factors that

the courts consider in determining the ability of the student to be con-

tributorily negligent are considered with the assumption of the risk. Specif-

ically, the court would consider age, physical characteristics, sex, and

training of the student involved. The general presumption exists also that
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participants.in sporting events assume the normal risks associated with the

sport. This is especially true when the athlete has had prior experience with

the activity.®® ] S ,

~ Spectators have been found to have assumed. the risk of injury when

 they stood along the sidelines of a football field.®® The lack of altemnative

seating ot crowd control did not affect the outcomes. S
On the other hand, an athlete only assumes the normal risks of the

gaitic. The hockey player who was injured while wearing a defective helmet

had not assumed the risk of faulty equipment, especially since he would not

be expected to be an expert in equipment construction.’ Further, a par-
ticipant never assumes the risk that another person will be negligent. A
wrestler was seriously injured while the referee turned away for 10 seconds
to push the mats back together:*® Had the same injury occurred while the

referee was paying attention; the result might have been different.

Avoiding Claims of Negligence
 Claims themselves cannot be comipletely avoided, but successful
claims can be greatly reduced. Below are some suggestions for a principal.
i. Adopt a philosophy of paying attention to situations which could
cause injury to stidents. Remember that the test often applied in a
negligence case is whether the injury which occurred was fore-
seeable. ) - , I
2. Adopt and constantly publicize system, school , departmental; and

classroom rules. Do this to and for students. Do this to and for staff.
3. Document what was said when safety instructions are given; when
5 it was said, to whom it was said, and what was done to assure
 understanding and compliance. , ,
4. Conduct plannied inspections both inside and outside buildings. In
these days of ‘‘energy audits,”’ the same attention should be given
to ‘‘safety audits.”” , ]
5. Post understandable warning signs in potentially dangerous loca-
tionis. Use signs appropriate for the age; training; and maturity of

_ the people affected. SR :

6. If an activity appears to involve inherent risk of injury; try to reduce

~ that risk or consider an alternate activity. o o

7. Be certain that students can perform what is required in order to
prevent injuries. Special care must bé given to people with mental

~ or physical handicaps. . ’ S

8. Take extra precautions for away-from-campus activities. Ability to

control such activities is very often miich less than with in-school
activities: The greater the risk of injury inherent in the activitiy
(e:g:; going to the beach), the greater are the plans required. Relate

quantity- of supervision to the age and training of the participants.
While permission slips do not automatically relieve educators of

legal liability, they do provide evidence of the quality of planning
and of knowledge and consent by parents which may be valuable in
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defending against claims should injury occur. Also, find out

- whether volunteer drivers arc covered by the system’s insurance
policy.

~ 9. Secure liability insurance. Either be certain that the system provides -

such protection or purchase coverage for yourself. State pro-
fessional education groups offer insurance at relatively inexpensive

group rates and it is offered as an automatic benefit of NASSP .

membership.®” Be certain to read the fine print of all policies to-be
sure of the nature and amounts of coverage: )

Summary

~ Liability for personal injuries can be faced by all educators; from board
members, to teachers, to custodians. In our litigious society every scliool
person can best avoid a successful tort suit by behaving as the ‘‘reasonable
person’” would. S o

" Negligence, or accidental injury, is the most common tort in the school
setting. The law has created numerous barriers which make it difficult for a
plaintiff to establish a negligence claim. Generally speaking, avoiding in-
juries by *being on the lookout”” for dangerous situations and taking appro-
priate precautions ahead of time is the best defense against such claims, as

well as protecting the students in your charge.
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Coaches and
Sponsors

-

wo aspects of law affecting student activities personnel are as-
signment and removal. Research has revealed few cases specifically

B ielated to student activities’ personnel and the law, but a brief review
of the law governing teacher personnel may e of value. A general course or
book on educational personnel and the law would provide much greater
depth than is possible here; and the impact of state statiites, board policies;
and individual teacher contracts must be

collective bargaining agreements, t be
identified by the reader to assure he or she has complete access to relevant
law. '

'Assigiiiiieni

The handful of court cases that have challenged the assi gnment author-
ity of Pi.jbli;: school officials almost always cited the Parrish and McGrath
cases.| Both cases expressed the view that school boards and administrators
possess_broad authority to assign teachefs to service outside the regular
academic setting. S S T

" The courts agreed that teachers are not hourly employees and that theit

duties inherently include school responsibilities other than teaching ‘subject
matter; thus, boards need not pay additional compensation for such as-
signments. Further, such assignments may occur outside the regular school

day. This authority rests impliedly with school officials; if not expressly
stated in state law:?

" Building on this basic principle, the Parrish and McGrath courts iden-
tified some activities to which teachers may reasonably be assigned: These

include: supervising students’ meetings; coaching plays; coaching intra-
53
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duiring school hohdays did niot diminish the board S assrgnment authon(y
In fact, an Illinois court refused to apply a state statute forbidding teaching

on Saturday and holidays by concludmg that the statute was not intended to
apply to non- academlc school actlvmes 3 Thus teachers could legally be

approved the selection of a prospective teacher based on ﬁtness and enthusi-

asm for sponsoring cocurricular activities.®
Is this assignment authority at all limited? Again, Parrlsh and McGrath

recognized that certain tasks could be outside a reasonable concept of

teaching duties: Therefore; assignment to perform janitorial tasks; police

duties; or school bus nglng would not be within that vast discretion:

Additionally; such assignments should be reasonable in number and hours

of| duty and equally distributed among the staff:’ Courts also have deter-

mined that assignments should be related to a teacher’s interest and exper-
""" 6

Can refusal té carry out such assignments cause a teacher legal difficul-

ties? Yes. For example; an untenured teacher was not rehired because he
continued to refuse to perform cocurricular activity duties.” Even though no
specific refusals were mentioned; except for a refusal to assist in an identifi-
cation photo project, the court accepted the principal’s generalized accusa-
tion to support the teacher’s non-renewal.

When most of the coaches and sponsors of school activities in a school
system reslgned from such assignments en masse, the school board went to
court seeking an injuniction and charactenizing the action as an illegal strike.
The court agreed that $uch assignments were within the authority of the
board, that the action was a strike, and proceeded to issue the injunction.®

Principals sl.ould keep this vast authority over assignment iri mind. The
greatest . personnel problem facing principals today may be the coach/
sponsor who, after a few years, declines to continue. Convmcmg the person

to accept a building transfer or overstaffing a building is the usual solution:

Trying to terminate the individual 0n7the grounds of *‘justifiable decrease in

the number of teaching positions’” or ‘‘other good and just cause’” have

been tried without great success:
,,,,,,, Could legally-sound arguments for “‘insubordination"” or *‘neglect of
but with the vast power to assign sponsors and coaches; any refusal might
prove legally detrimental to the teacher.

Does a school board ever lose on a challenge? While expressing his

willingness to accept assignment to another cocurricular activity, George
Pease refused to sponsor a boys’ bowling club: The activity was held once a
week for two-and-a-half hours after school. Though it was sanctioned by the
school, no expenses were borne by the district, and it was not part of any
interscholastic or intramural program.

_In due course, the board terminated Pease for mcompetence persrstent
iieglrgence and willful violation of school rules. Despite his completely
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satisfactory ratings as a classroom teacher, refusal to accept this assignment
led to_his termination. S - o
While supporting the general logic of Parrish and McGrath; the Su-
preme Court of Pennsylvania determined this assignment was not so relace
to the school program as to come within board authority to inake supcrvisory
assignments. Pease was ordered reinstated.”
 With the advent of coliective bargainin

tive bargaining; the question of cocurricular
activity assignments has become a matter of negotiation. One court deter-

mined that the decisions to have any cocurricular activities and identification
of those activities were matters of educational policy purely for the school

board’s judgment. However, the court did determine that the assignment
process and compensation were subjects for negotiation. '° -

A new challenge to the authority of school officials arose in the courts
ifi the late 1970s: Questions of equal pay and discrimination based on sex

were raised by female coaches. Federal statutes such as Title V1, Title VII;

Titlé 1X, the Equal Pay Act, and §1983 prohibiting discrimination based on
race, age, religion, and sex, were used {o establish federal judicial claims of
discrimination.'! Proof of such claims could bring the plaintiffs not only
back pay and appointment to the desired positions, but ‘could cause the
defendant school system and-officials to pay monetary damage ; awards and
attorney fees, and lose federal funds. Several states adopted similar, and in

some instances, more far-reaching statutes to prevent discrimination:
Though the law relating to this subject is very new and very unsettled,
some guidance can be given. Discussion will focus on several claims of sex
discrimination. o S
Where different levels of duties for the girls® basketball coach and the

boys basketball coach can be identified, a board can be justified in having
different levels of pay.'2 In one interesting example of this principle, a
coach had diligently worked to upgrade the program for girls’ tennis. By so
doing, she had rzised her duties to a level comparable to that of the boys’
tennis coach. Because the coach herself had extended the requirements of
her coaching position without board authorization, the court ruled that the

system had no_obligation to provide equal pay under Pennsylvania’s sex
discrimination laws. ' : : '

" While nothing can substitute for expertise to ensure compliance with
the whole array of federal and state anti-discrimination statutes, one case
particularly demonstrates what the principal should rotdo*
" In the early 1970s, Moundsville Junior High School in Marshall
County, W:Va:; had no interscholastic girls basketball team. The plaintiff,
Linda Burkey, organized a girls’ basketball eam, and during a four-year-
period, the team won 31 games, lost 4, forfeited 1, and had a championship
team in 1975. Burkey received numerous letters of commendation from her

supervising principals. s
Forthe first three years, she received no compensation for coaching |

and; during the last year, she was paid half of the salary the boys’ coaches

received. Male coaches of girls’ junior high sports received the same com-
pensation that Linda Burkey ieceived. From 1973 to *78, the ji[dijitjff tried

various state and federal administrative remedies to resolve her claim of sex

discrimination, but to no avail.

63



§6 COACHES AND SPONSORS o )

position for gifls’ basketball at Moundsville Junior High School was cre-
ated. In federal court, Burkey brought claims under Title VII; §1983; and

the Equal Pay Act. She claimed that she had been denied equal pay, had not *
been given the opportunity to coach boys’ sports; had been transferred from
her teaching position, had been removed from her coaching position in
retaliation for her claims of sex discrimination; and had been denied a later
request for reassignment to teaching and coaching positions at the local high

school. The court found for the plaintiff on all of her complaints anG ordered
that she receive back pay; be offered the next teaching position for girls’
basketball at such school; and be paid interest on back pay and attorney fees
for the years of litigation:

When considering the full impact of such discrimination cases, one

should remember the_possibility of damages under Wood v. Strickland
coming personally from board members and administrators who perpetuate

such discrimination:

1i 1969, the Supreme Court reminded public_school officials that
rieithier teachers nor students shed their-constitutional rights at the school-
house gate. 'S Although such rights are never absolute, coaches and sponsors
retain such rights as freedom of speech. As a general statement of law, a

public school employee may not be terminated, transferred, demoted, or
reduced in pay for exercising constitutional rights.

~ Late in the school year, after Rayinond Jergeson had already signed a
contract for the coming year, he received fotice from the board that he
would be dismissed.'® In addition to a gereral charge of incompetency
based on the April Fool’s edition of the school newspaper (of which he was
the adviser); there was also a broader statement reflecting board disagree-
ment with the teacher’s philosophy and practice of education: Several in-

stances were cited to support the . charges: failing to censor the school

newspaper; approving a picture of a row of urinals; permitting articles in the

newspaper critical of the disciplinary actions of certain teachers; including
complaints about the administration and board; allowing a dirty poem to
remain on the blackboard in his classroom for two weeks; presenting a
personal appearance that did not set a good example for high school stu-
dents; and several miscellaneous incidents reflecting on his teaching style.
1 agreeing with the decision of the board to terminate Jergeson, the
upreriie Court of Wyoming appeared to be convinced by the quantity of

charges and incidents: The court apparently accepted the proposition that the
schiool niewspaper adviser could be expected to censor the contents of the -
newspaper. Cases earlier in this monograph which discuss the First

Amendment rights of students as they relate to publications suggest the
_possible impropriety of such an expectation for the adviser. Perhaps the
Wyoming court did not make a great effort to determine exactly which of the

charges and incidents were legally usable and which were not, but the court
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concluded that enough existed overall to support the board’s judgment.

~ In Little Rock; Arkansas; . public school teacher was terminated for
offering her students higher grades if they purchased raffle tickets from her.
The opinion does not indicate whether the tickets were for a school-related

raffle; but none of the tickets were actually sold. A board finding of unpro-
fessional conduct was upheld by the appellate court.'’

A teacher-football coach who continually disagreed with his principal

was ultimately removed at the end of the season.'® During the height of the

controversy—from June to the end of November—several confrontations
took place. , ) e
The coach, Shimoyama, wrote a strongly-worded letter questioning the

accuracy of the administration’s complaints, attacking the principal per-
sonally. emphasizing the coach’s contribution to the football program at the
school, and personally rebuking the principal. Apparently, the letter was
shared with the school booster club, the assistant football coach, and repre-
sentatives of the teachers’ union. Prior to the start of the 1978 football
season, the principal and coach agreed that he would coach through the
season and that a reevaluation would be conducted at the end of the season.

Upon reevaluation, the principal determined that the coach should be

reiioved from further coaching duties: Shimoyama claimed that his free
speech rights were violated: He argued specifically that his verbal and
written statements to the principal were protected by the First Amendment;-

therefore, they could not be used as grounds for termination. 7

A California state appellate court concluded that personal attacks upon
an immediate superior; because of the negative impact on the working
ielationship, were not protected, and whether the letter had entered into the
principal’s decision did not legally matter because of the presence of suf-

ficient documentation of several instances to justify the removal.
In a similar vein, a Texas coach who criticized the school’s athletic

program and requested new basketballs and warm-up suits, claimed denial

of free speech, due process, and equal protection when he was terminated
during the school year.'® The Court of Appeals for the Fifth Circuit upheld a

district court determination that repeated threats on the lives of superiors and
colleagues, rather than exercise of constitutional rights; provided proper
grounds for termination. ] - ,

While these four cases may have had expected outcomes; school
boards can lose seemingly similar cases. An Alabama coach noticed that

gate receipts for home football gimes were not: as high as the number of
people in the stands suggested.”® After discussing his concern with the

athletic booster club, a procedure was established for counting attendance to
better judge gate receipts. : '

The principal, in charge of gate receipts; recommended that coach

Abston not only be removed as coach, but that he not be renewed as a
teacher within the system: (Abston had not yet attained tenure.) The super-
interident and school brird accepted the recommendations, notified the
teacher that his contract would not be renewed; and subsequently accepted

the resignation of the principal. .~ . . ..o
Becavse he was not tenured; Abston had no legal right to statutory due

process of law to allow him to challenge the nonrenewal. However, Abston
65 -
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convinced the coiirt that his exercise of free speech in questioning the gate

receipts was a substantial factor in the decision not to rehire him: Applicablc
tederal constitutional law indicated that when the plaintiff had succeeded in
this sliowing, the burden then shiftcd to the school board to prove that it

wotld not have renewed Abston even without considering the exercise of
protected rights. o
 Because the trial court had not properly applied this principle, the

Alabama Supreme Court remanded the case to the trial court to allow the
board to present evidence justifying its decision. Given :he Alabama Su-

premme Court’s recitation of the facts in this case; the board could not likely
justify its decision:

~ Jerry Anderson was removed from his coaching duties three weeks
after he sent a letrer directly to school board members.?! The letter, char-
acterized by the trial court as not critical of the district or the superintendent,
conitained Anderson’s suggestions relating to athletic programs and policies
in the district. The removal was based on a violation of the system’s
/*channels’ policy which required all communi- ~tions to the board to go
through the superintendent. Numerous pretrial niotions were all decided
substantially in favor of the coach. The judge found the particular letter to be

within the scope of protected speech and found the channels policy to be an
unconstitutional restraint on freedom of speech. S
How can Abston and Anderson come out in favor of the plaintiff, as

they apparenily will, while Jergeson, Shiroyama, and White end as they
do? One basic fact stands ot in all three cases won by the board of
education: the board appeared to have a large quantity and variety of cred-
ible evidence. While some elements of the charges were of questionable
legal validity, enough other eviderice appears to justify the result: :

However, in Abston and Andcrson, a general lack of any other logical
basis for not renewinig the coach was present other than that which was
legally invalid. Additionally, while Shimoyama’s criticisms were personal,
as were Abston’s, his complaints were aimed more at judgments and deci-

sions of the principal rather than at the honesty of his use of public funds.

Controversy over the use of vulgar language -and drinking scenes dur-

ing a school drama production and rehearsal led to a board decision not to
rehire a teacher who was also the dramatics director.”> The board and
superintendent claimed that Webb failed to abide by a rule forbidding vulgar

" language and drinking scenes in public productions.

The court determined that the removal was due to the teacher’s exercise

of academic freedom—the right to use teaching methods she judged to be:

reasonably appropriate for the task. More_importantly, however, the court
determined that the é:’cis{e’ﬁé’e’é%i any prohibition on vulgar language and
drinking scenes was questiopable. Even if the rule did exist, its precise
violated a basic rule of diie process, that a person not be punished for a rule
about which she did riot have fair fiotice. . -
Finally,|the court concluded that the board could validly adopt such

meaning was not accurately explained to the teacher; hence, her removal

prohibitions in policy so long as it assured accurate and comprehensive
notification to the parties éffe’ct’g’d. ’
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A 1982 Nebraska case raised an interesting question.* Can one’s
sponsorship of student activities be used as a factor in a reduction-in-force
policy? The local school board adopted a reduction-in-force policy pursuant
to a Nebraska statute. In determining how to reduce tenured teachers. the

board listed five factors in order of priority. The first three factors were:
- el o)l L
1. Certification and area(s) of endorsement

2. Program to be offered

3: Contribution to the activity program.
The system determined that it was necessary to eliminate one business

education teaching position. The two business ed teachers were equal omr the
first two priority items. On priority three {contribution to the activity pro-
gram) one teacher, who was subsequently terminated, was cosponsor of the
yearbook and sponsor of the sophomore class. The teacher who was retained
was the assistant volleyball coach, head girls’ basketball coach; and co-
sponsor of the school lettermen’s club. The Nebraska Supreme Cour con-
cluded that the board had wide discretion to make these judgments, and the
particular policy and decision challenged were not arbitrary and capricious:
It ruled in favor of the board. - .

_ The final case about substantive rights considers the scope of authority

of the statc activities association in the emnployment of school personnel.*
The Arkansas Activity Association found that a member high school had
condiicted out-of-season football practices in violation of association rules.
The school was notified that it had two choices: Either the school could fire
the coach and be placed on probation for one year; or the school would be
suspended from fielding a football team for one year.

The coach had already signed a contract both as teacher and coach for

that foctball season. The rule prohibiting off-season football practices did

not include a warning that a coach’s contract of employment could be
affected if the rule were broken. Because of this; the court found the
association’s efforts to be invalid. . } S

Based on this opinion, such a rule with a penalty appropriately included

apparently could be promulgated by the association. If that were indeed the
message; the two-party employment relationship between the school board
and coach could be seriously affected. Perhaps administrators should con-
sider placing in the contracts of coaches and sponsors, a statement to the
effect that rules of athletic and activity associations are incorporated into the
provisions of the employment contract.

In several cases, coaches who were relieved of coaching duties sought

the due process protections of their state tenure laws. Courts have generally
found that tenure laws do not apply te the termination of a person’s coaching

responsibilities.?> Rather, any protection the teacher-coach might have

comes oiily froiii the coaching contract.

An lllinois coach was awarded $20,000 when he was terminated with-
out any reasons or hearing prior to the second year of a two-year contract.*®
The board argued that state law limited all contracts to one year; but the

court determined the board had verbally committed itself to a two-year
corntract. - o
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_ The Tennessee Supreme Court made a slightly different interpretation,
firiding that while the termination portions of the Tenure Act did not apply,
the transfer provisions applied:>” However, the coach was unsuccessful in
his challenge because the school board had complied with the transfer
requirements. '

When the Alabama Supreme Court determined that transfer provisions

for a tenured teacher applied to the transfer from head football coach to head
basketball coach; the implications were greater.”® In Alabamad, the process
required for transfer of a tenured teacher is slightly more comiplicated than in
Tennessee; and thus; it would be hard to transfer a coach who also was a
tenured teacher. S I
Interestingly; the court ruled for the school board because the coach

had challenged the transfer as a termination and had followed the procedures

required under the termination provisions of Alabama law rather than fol-

lowing the transfer provisions. The interpretation and application of the

 transfer provisions of Alabama statutes may be the broadest in the country

and may not bé a good example of typical law throughout the United States.

~ What if a principal wants to remove a coach (who is a tenured teacher)
from both the coaching position and the teaching position? Could incom-

petence as a coach or neglect of duty as a roach be documented and used as
grounds for termination? o o
~ A recent lowa case offers interesting insight into this issue.*” Larry
Munger was a social studies ‘teacher; assistant football coach, and head
wrestling coach. Under the “‘just cause™ ‘ground in the tenured- teacher

statiites, Munger was terminated for failure to: maintain a competitive
program; show signs of becoming competitive; maintain rapport with ath-
letes; and convince athletes of the importance of the program. No com-

plaints about his teaching_or football coaching were made.

Even though Munger offered to resign as wrestling coach, the board

terminated him: The Supreme Court of lowa determined the board did not

have enough evidence to substantiate the charges. ~  _ __ °
 What is important is how the court handled the whole idea of termi-
nating a teacher for incompetency as a coach in one sport: The court said

that while some contracts are severable, his contract was not divisible. To
allow him to pick and choose his duties would not be feasible. Thus; the

concept of termination based on one’s failings as a coach or sponsor; though
not supported by the eviderice in this particular case; was recognized. -

The admonition in the discussion of assigning coaches and sponsors to
consider claims for discrimination based on race, sex. age, or religion is

equally applicable here. A black assistant football coach was removed

because the board wanted the new head coach to have some flexibility in

structuring his program. The racial discrimination claim was defeated by
evidence showing the plaintiff was replaced with a black as well as by

'ti;S'tiiﬁ'Oijé' demonstrating practical, non-discriminatory reasons for the
change.*

In the process of removing a coach (or a teacher for that matter),

prificipals should guard against public statements whick could damiage a-
person’s constitutional liberty right in his professional and personal repu-

tation, Consideration should be given to whether public statements might

J
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jmpose a "'sligma’’ on a perscnVsq:}jjﬁéﬁﬁﬁj@@éﬁgﬂéyﬁiéhi opportunities
or community standing might be seriously harmed. !
Summary

Considering the large number of schools; personnel, and student activi-

ties, very few reported cases have involved such personnel matters. Statisti-
cally, that would suggest an unlikelihood that any school system would ever’

be taken to court over student activity programs. However, this litigation-
conscious society, with its proliferating laws and regulations, presents a
continuing threat to the once-total rule of the principal and school board:

Before exercising discretion over assignment, transfer, and removal of

coaches and sponsors, all relevant statutes and regulations, board policies,
collective bargaining agreements; and teacher contracts must be studied to

recognize the outer bounds on that discretion.

o

_Footnotes

parish v. Moss. 106 N.¥.5.2d 857 (Sp. Term 1951); McGrth v. Bk 280 P.24 865 (Cali
App. 1955).
McGrath v. B

V. Burkhard, 280 P.2d 865 (Calif: App: 1958).
" District 300 Educ. Ass'n. v. Board of Edic., 334 N.E2d 165 (lll: App: 1975).
_ Higgins v. Board of Educ.. 286 S.E.2d 682 (W.Va. 1982). S
Board of Ediic. v. Asbury. Park Educ. Ass'n.. 368 A.2d 396 {N.J. Super. Ct. 1976): Hawkins v.
Tyler City Bd. of Educ., 275 S.E2d 908 (W.Va. 1981). __ . ___ ,
Board of Educ. v. Asbury Park Educ. Ass i+ | 368 A:2d 396 (N.). Super. Ct. 1976).
" Qimcox v. Board of Educ.. 443 F.2d 40 (7th Cir. 1971); Accord Jackson v. Hazlehurst Mun.;

Separate Schi-Dist:: 427 So.2d 134 (Miss. 1983). -

8. Bodrd of Educ. v. Asbury. Park Educ. Ass'n.. 368 A.2d 396 (N.J. Super. Ct. 1976).
9. Pease v. Millcreek Township Sch. Dist:; 195 A.2d 104 (Pa, 1963). _
0
t

A7 Y PR VU S

~

~N o

West Hartford Educ. Ass'n. v, De Colircy, 295 A:2d 526 (Conn. 1972). -

" Strong v. Demopolis City Bd. of Educ., 515 F. Supp. 730(S.D. Ala. 1981): Pegues v. Morchouse
" Parich Sch. BA.. 106 F.24 735 (SthCir. 1983). o

© {2 Statc Division of Human Rights v: Syracuse City Teachers Ass’'n., 412 N.Y.S.2d 711 {(App. Div.
13 _School Dist. v. Commonwealih Himan Relations Comii'n:; 368 A.2d 901 (Commw. Ct. 1977).

14 Burkey v: Marshall County Bd. of Educ, . 513 F. Supp. 1083 (N.D. W.Va: 981). e

IS Tinker v. Des Moines Indep. Cammunity Sch. Dist., 393 US503T1969). " "~ — aa
16. Jergeson v. Board of Trustees. 476 P.2d 481 (Wyo. 1970). Accord Nicholson v. Buird of Ediic..

. 682 F.2d 858 (%th Cir. 1982). S

17. Gatewood v. Little Rock Pub. Schools, 616 S.W.2d 784 (Ark: App: 1981).

18. Shimoyaria v. Board of Educ.. 174 Calif. Rptr. 749 (Calif. App. 1981).

19. White v. South Park iﬁdép: Sch: Dist., 693 F.2d 1163 (5th Cir. 1982).

20. Abston v. Woodard. 50.2d 237 {(Ala: 198)). . I

21 Anderson v. Central Point Sch. Dist.. 554 F. Supp: 600 (D. Oreg. 1982).

37 Webb v. Lake Mills Community Sch. - -»t., 344 F. Supp. 791 (N.D. lows 1972). -

73, Dykeran v Boart of Educ.; 316 N.W .d 69 (Ncbr. 1982). .

34. Wnght v. afkansas Act. Ass'n.; 501 F.2d 25(8th Cir. 1974). ,

35 Neal v. School Dist.. 205 Neb. 538 1 19£0);. Goodwin v. Bennett County High Sch. Indep. Sch.
" Dist.. 226 N.W.2d 166 (S.Dak. 1975); Simith v. Board of Educ.. 708 F.2d 258 (7th Cir. 1983).
26. Vail v: Board of Educ., 706 F.2d 1435 (7th Cir. 1983).

© 27, White v. Banks, 614 S:W.2d 331 (Tenn. 1981):

2%. Greene v. County Bd. of Educ.. 197 So.2d 771 A1R. 1967). .
29, Munger v. Jesup Community Sch. Dist:,.325 N:W.2d 377 (lowa 1982). Scc ¢.£.. ‘Board of Educ, v.
" Youcl, 282 N.W.2d 677 (lowa 1979): Smiith v. Board of Educ:: 708 F.2d 258 (7th Cir. 1983).

30 Lec v. Ozark City Bd. of Educ., $17 F. Supp. 686 (M.D. Ala. 1981). . ' :
31 .- Siiiih v. Bowd of Edoc:; 708 F.2d 258 ¢7th Cir. 1983)

]

P . . S



A

Chapter V

School Moncy and

Property

] cry few reported cases involve the use of school money and property

: for student activities. The two initial questions to be considered are:
Whose money is it? and Who controls the money?

A Pennsylvania schiool board operated on the theory that athletic activi-

ties; high school band organizations; and other student activities were com-

pletely separate from those which require board control. The board dele-
gated complete decision-making authority and |control of money to an
athletic control board and did not oversee the activities of that body. One
implication of such delegation was that the Siété}\étjﬁiﬁctitivcjig law was

avoided. The court concluded that all receipts andall expenditures must be

approved by the board of education as part of its| legal mandate from the

state.! An athletic control board could continue in dn advisory capacity, but
decisions must be made by the board. v -

savings accounts-put under the sole control of the principal.2 The board of
education claimed it was nou in charge of the funds,; therefore, the funds ,’
 were not subject to statutory auditing requirements. The board indicated that

Another Pennsylvania case involved school a!é{\ivities'chccking and

two of its members did conduct an informal audit of the accounts yearly,

quqi’ijéﬁéiiy; some tax funds were intermingled in these student activity
accounts. ] S g o
.. Once again, the court concluded that these were sche
subject to state auditing laws, regardless of whether t
intermingled with the activities funds: The court stated that

ol funds and were
X revenlies Wefre.

at *‘where monies
or property are derived directly or indirectly ;h'r'djjgh,,tljk use of school
buildings, or from the expenditures of public funds of the dis:rict, these
reventies are pulic property; and must be handled exactly as {ax monies and
be paid to the district treasurer.”" A |
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A Keiitticky court arrived at a similar definition of school funds based

on a completely different set of facts.* A state law forbade board members

from direct of indirect interest in sales to the board of which they were
members. In this case a board member was a co-owner of a soft drink

company which supplied its product to schools in the county. Profits’ from

the student sales went to the student activity fund. .
. - Concluding that activity funds were school funds for purposes of the
" ~~statites, the court determined that the board member had violated the statute
and had vacated his office. , T
Not only can board members face a problem, as:the Kentucky board

iiember found, but administrators can face ethical and legal questions about
accounting for activity funds: A Mississippi board of education went to

court to demanc an accounting of school funds by one of its. principals.® No

existing statutes regulated the handling of these accounts. The principal had

been taking revenue from one source and spending it for unrelated activities.
Becanse the evidence was contradici 'ry; the court could not conclude that
the school board had demonstrated n isuse of funds, and thus ruled for the
principal. : o ) B o
" However, in the absence of the state law, the court offered suggested
procedures for administrators to follow: E

it appears to this Court that one who is authorized to receive “‘activities funds”’

should make, as a minimum, at least some record of how much he receives;
from-whom, and for what purpose he receives it; to whom he paid the furids,
and on what account. When a school principal buys books, class rings, class
annuals; class pictures and. other articles, and equipment for resale to ‘the
students—or on order from the students—the sums paid by the students should
be applied to that particular account payable and should not be applied to other

school ééiiViiiés.b , ) ]
Another legal issue concerns fees for school in general; and for certain
student activities in particular. As will be illustrated in the following three

cases, reference to state law and state court opinions is essential ir. ‘dentify-
ing the legal status of such fees for student activities in any given state. _
The Idaho Supreme Court ruled that activity fees could not be assessed
on all students;? however, those students who actually participate in a
specific activity could be charged a fee because these were offerings outside
the regular curriculum of schools as contemplated by the constitution.
" The Montana state constitution contained a similar requirement for
‘free, comimon schools:’’ Could a school system charge for athletic equip-
ment, towel usage, insurance for interscholastic sports, yearbooks, picturess

and so on? While avoiding a decision on each of the specific fees, the court
expressed the principle that fees for a course or activity *‘reasonably related

to recognized academic and educational goals of the particular school sys-
tem’’ could not be levicd.® . " o -

~ Although this statemedt could be interpreted to preclude fees for stu-
dent activities, other language in the opinion suggests that relationship to

graduation requirements may determine which courses could have fees.

' Finally; the Supfeme Court of North Carolina interpreted a state con-

. itutional provision requiring **free public schools’* to mean *‘free”” only in
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the sense of **free from tuition.’*® The court upheld the levying of innume- ..

able charges for curricular and cocurricular activities that were being

charged by almost all school systems in the state. o

* In states where fees are commonplace;, 'students from poor families may
not be able to share in the whole array of educational activities. Several
llinois students whose families received Aid to Families with Dependent
Children sued to force either the public schools or the state department of
public aid to pay the fees for these students. The fees were for such activities
as graduation; dinner dance, graduation announcements, yearbook, class
gift; class ribbon; and cap and gown. The federal district court, conciuding

that no constitutional rights and no unconstitutional denial of equzal pro-
tection of the laws were involved, refused to grant the plaintiffs’ re-vst:'®

Not only can_the definition of cocurricular activities affect the sc wol’s
ability to collect fees from students, but an Illinois case de... ..f ates how

such definition affected the ability of the school system.to secure reim-
bursement for transportation expenditures from the state."'

State auditors determined that a local school board should repay some
$44.000 to the state for claimed expenses arising from late afternoon bus
routes. The school system ran regular bus routes after school and then ran
additional bus routes later in the afternoon for students who had remained

for conferenices with teachers, disciplinary punishment; sports programs,

and club .activities. Sinice the students had primarily come to school for

typical school-day activities, providing late afternoon transportation was the

obvious completion of the obligation to return students home from school.
Wheii schools operate an ambitious student activity program; local-

mercharits undoubtedly feel competition for the entertainment dollar. The -

two reported cases on the subject, which are more than 40 ycars old, :
probably reflect the lack of sympathy felt by courts toward the plaintiffs.

" A Utah opera house complained. that the dances; shows, dramas, mo-
tion picture shows; operas; and athletic events that took place in the new

school building were not school-related, were unfair competition, and that

school funds were being used. to transport students and adults to the activi-

ties. In view of several Utah statutes; the court concluded that the board of
education could authorize the activities, could allow the student body orga-
nization to operate the activitics; and could i%ijr’o’vi’de transportation where

students were actually required t~ participate. 2 S
A Washington high schoc! 1 ident association operated a cafeteria and
candy counter in the school building not only as a service to students; but as

a way to raise morney to finance student activities. When challenged, the

court upheld the legality of such activitics.'’ In a late: case; a radio station
challenged the right of a school syste:s to charge a fee to broadcast a high

school football game. The court upheld the authority of the school board to
charge the fee. o
-Of more interest than legal significance was a federal district court case

ifi 1980.15 A regulation of the Department of Agriculture prohibiting the sale

of non-nutritious foods until after lunch periods was upheld by the court.
Because the sale of snack food and junk food was such a lucrative fund-
raising opportunity for local schools, many administrators decried the ap-

proval of these regulations. ,
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Moriey and property generated from student activities belong to the

schiool system and should be treated as such. Particular state statutes and

court decisions cause generalizations : about the levying of fees for activities

to be mpossnble If finding enough money is a principal’s greatest worry,

mishandling it is also the fastest way to get into trouble!

. T re Gertan TownshlpSch Directors; 46.D: & C: 562 (Pa. D. &: C. 1942).

2. Petition of Auditors of Hatfield Township Sch Dist.. 54 A 2d 833 (Pa. Super. Ct: 1947);
1. 1d. at 836.

4. Kcn(ucky v. Collins. 379 S.W.2d 436 (Ky. App 1964).
5. Mississippi v. Eakin, 203 So.2d 557 (Miss. 1967). Accord Betterson v. Stewart, 121 S.E.2d 102
_(8.C. 1961).

6. 1d. at 589.

7. Paulson v. Minidoka County Sch. Dist.. 463 P.2d 935 (ldaho l970)

8. Granger v. Cascade County.Sch, Dist.. 499 P.2d 780 (Mont. 1972).

9. Siieed v. Greensboro, 264 S E:2d 106 (N:C: 1980).

10. Williams v. Page 309 F. Supp. 814 (N.D. 1. 1970).

11. Board of Educ: v. Cronin, 388 N.E.2d 72 (lll. App. 1979).

12, Beard %. Board of Educ.; 16 P.2d 900 (Utah 1932).

13, Hempel v. School Dist: No: 329 59 P.2d 729 (Wash. 1936). __

14. Colorado High Sch. Act, Ass'n. v. Unicompahigre Broadcasting Co:; 300 P 2a 964 (Colo. 1959).
5. Community Nutrition Inst. v. Bergland, 493 F. Supp. 488 (D. D.C. 1980).
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AppendixA
¢ American Court System

_ Two separate court sysiems operate in this country—federal and state.

While each system generally has jurisdiction (legal authority) in different
areas of the law; in some cascs, jurisdiction may overlap and choice of court
systems becomes a strategic question for the lawyer to decide. Except in
certain limited circumstances, cases that reach a state supreme court go no

furthier. Figure 1 illustrates the federal judiciary coun system:

_United States
Supreme Court

Courts of Appeal
(12 Circuits)

_United States
District Courts

B Figure 1. The Federal Judiciary
The basic federal trial court is the United States District Court, where

all cases (school and otherwise) begin; where' there may be"a jury; and— —— "

where the evidence and witnesses are presented. Each state has at least on
United States District Court, although some states are further div‘ded (e.g.;

Usited States District Court for the Northern District of Alabama, United
States District Court for the Middle District of Alabama; and the United
States District Court for the Southern District of Alabama:)

' Several federal district judges may be assigned to hear cases for a
particular district court. o o

A party that is unhappy with the result of the trial in the federal district
court may go to the Court of Appeals for the circuit in which the federal
Jistrict is located. The United States is divided geographically into 12

tederal judicial circuits. The Court of Appeals for the Eleventh Circuit, for

example, hears cases from federal district courts in Alabama, Georgia, and
Florida: ’ : :
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While in some instances a right of appeal to the Supreme Court is

pranted by federal statutes, most cases are heard by the Supreme Court only
if the Court chooses to hear the appeal: This it does in only a small
percentage of cases in which review is sought—usually those cases the

* With some exceptions; statc courts operate like the federal system and
mmiost state court systems resemble the Alabama judiciary (see Figure 2).

Court believes to have special legal or social significance.

Supreme Court
of Alabama

Alabama Court of Alabama Court of

Civil Appeals | - | Criminal Appeals

Circuit Court
for X County

Probate Courj ‘Municipal Court’ District Court
for X County __for X_County for X County |

Figure 2. A Typical State Judiciary—Alabama

‘While Alabama has two levels of appellate couirts below the state
supreme court, most states have only one: ‘Some states, like Nebraska, have
no interiaediate appeals court at all: State courts also have more varieties of

trial courts than do federal courts: For example; while the Circuit Court for

X County is the basic state trial court; other Alabama trial courts hear civil
cases with lesser amounts of money involved; or criminal cases with smaller
fines or shorter terms of imprisonment. Most school cases would start in a
basic trial court like the Circuit Court for Mobile County, Alabama.

How does a civil (non-criminal) case get to court? The following

explanation ‘is very simplified and may not accurately reflect the exact
process or terminology used for a particular state. A knowledge of one’s

own state law is essential for intelligent legal decision making:

The plaintiff starts the suit by filing a complaint in the court with
appropriate jurisdiction. The defendant is the one being sued or charged.
The defendant files an answer in response to the plaintiff’s complaint.
Numerous pretrial procedures, including’ depositions, interrogatories, and
motions may follow. : o ’

.
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Some lawsuits never make it to the trial stage; they are settled in
advance by the parties or dismissed by the judge on motions of either party.
In the typical civil trial, the plaintiff presents all the witnesses and evidence
first and then the defendant offers rebuttal witnesses and evidence. Special
rules dictate procedures to follow in commencing and conducting any law-

Orice a decision has been reached (with or without a jury), the losing
party may exercise the right of appeal to the appropriate court. The appel-

Iant is the one who instigates the appeal while the appellee, having won the
original suit, must now fight to maintain the trial court result. "~
~ On appeal, new evidence is not presented and witnesses are-not heard.
An appellate court is not a trial court. An appellate decision is based upon
oral and written arguments from the attorneys and a review of the transcript
of the trial. Again, rules establish deadlines and steps to follow for the
appeal. The decisions of trial courts (as with decisions of school boards) are
generally not reversed unless their judgmients were found to be clearly

" erroneous.

Appendix B
Finding the Law

Finding the law is not nearly as difficult as educators think. The
important step is to be willing to read about and think about law. Educators
will then quickly see that law and explanations about the law are readily
available. o o R

For the neophyte, reading secondary sources is probably the best ap-
proach. Maiiy excellent, up-to-date school law books are available aid most
professional organizations publish journals which include articles about
recent legal developments: Examples of such journals are:
& NASSP Bulletin (National Association of Secondary Schiool Principals)
e National Elementary Principal (National Association of Elementary
~ School Principals) A S
e Educational Leadership (Association for Supervision and Curriculum

Development)

Coaches’ organizations and athletic and activity associations at the national
and state levels also publish timely information about law:

Several profit and non-profit -groups-publish-weekly; biweekly; and— - -

morithly newsletters that focus entirely upon law. Perhaps the best materials
come from the National Organization on Legal Problems in Education
(NOLPE). In addition to a monthly newsletter, NOLPE issues numerous
monographs and books each year. The relatively inexpensive membership in

NOLPE is an excellent investment for a principal or for a school system with
limited resources. e . ,
_ Legl research’is relatively easy: All legal citations (references) are

written in the same way and all law libraries arc similarly organized.

NI
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Consider the citation, 419 U.S. 565. The “ziié“ is the volurme; the **U.S."

dlways produce the saime result-——-Tjoss v. Lopez, a student nghts case.
Statutes and agency regulations are cited in the same fashion.
Sinice 'school law has become bigger business, two private companies

have started to preduce biweekly or monthly references that include only

school law cases: West Publishing Company and the Bureau of National
Afftairs. .
Whiere, phySIcally, can one find statutes, regulations; and court cases?

Of course, this is not a problem if a system can maintain a basic law library

for itself. Most systems cannot afford such an expenditure; so other sources

niay be found. Check with the school system attorney. Generally; all county

courthouses have a law library. State capitols usually have a public law

library located near the state supreme court. All law schools have very

extensive libraries. Larger law firms usually have their own libraries and

may be willing to permit local educators to use the materials.

. practice
2 some questions to answer whiile reading the case.
One practices reading court cases for the same reason a place kicker

keeps practicing extra points: ‘While practice may not make perfect; the
reader becomes familiar with the language and concepts.

Here are eight questions that should be considered while reading a case:

® Who are the parties: plaintiff? defendant? appellant? appellee?

® Whiit is (are) the disputed legal issue(s)?

® What are the facts or circumstances that brought about this case?

® Whiat relief is requested of the court: money damages? injunction?

® Is this the trial court oplnléﬁ or an appellate court opinion? If this is
an appellate court opinion; what were the results in the lower

B court(s)?

® What are the plamtlff’s legaL éifgiiﬁiéiitSV deféndan' s legal argu-
mems"

What message(s) should the reader get from this case?

For practice; try reading one case. While practically any school case
would suffice. reading Tinker v. Des Moines Independent Community
School District would be a valuable initial experience. Any:school law book
that includes opinionis will have Tinker; otherwise, go to a law library and
find 393 U.S. 503 (1969).

When studying the oplmon, find the answers for the eight questlons
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" previously suggested. Brief answers are included here for consideration
after you read and analyze the Tinker case: '

John Tinker and other st i
the .Des Moines school system and its officials are the defendants
and appellues. : . .
Do students have First Amendment rights while at school, and

udents are the plaintiffs and appellants, and

when, if ever, may these rights be limited by school officials?
After becoming aware of a planned protest of the Vietnam War, Des

Moinies principals adopted a rule subjecting students wearing black
armibands to suspension: No evidence was offered of any disruption
of schoolwork.

Injunction and nortinal damages. o o
Appellate court: The tral ‘court dismissed the complaint after evi-

dence was presented. The Court of Appeals for the Eighth Circuit,

all judges sitting (en banc), divided equally, thus upholding the trial

court decision.

Students can exercise free speech in the school setting under non-
disrupting circumstances v. vast discretion of school authorities to

control student conduct. - , ,
Plaintiff (Tinker). Students and teachers have First Amendment
rights even while -at school. The burden is on the school to justify

any limitations by presenting _evidence of material and substantial
disruption of the school environment: o )
Students and teachers have rights while at school; when properly
exercised. :



