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on that te. the Gommission formally eéded its, children 's’ television

proceeding began, unassumingiy enough in 1970, when a group of concerned

.
.

T
RN -~ o

THE IGNOMINIOUS DEATH OF FCC DOGKET i9142 anﬁbiuﬁ'Tﬁi CRUSADE. FOR CHILDREN'S ~
TELEVISIC R T
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Introduct
' . N ) * - - s

On December éz— 1983,; the Federal Communications\l Commission terminated

one of the iongest standing docRets pending at that agency.1 With its action . -

. : .

.1

= . ~ :
the economic realities of the commercialitglevision marRetplace. The\

parents and professionais known as Action for Children 8 Television (A&T) ’
)

filed:g\betition for rutle makiﬁé at the Commission.2 ACT's original pe ition

’ . e 2.

proposed a rule thgS would have required commercial television Broadcasuers to

\
-

QE ’g"-éﬁééifié; éaﬁéétiona1 programming for ch11ar§n on
5
a weekly basis: The petition also asked the Commission to establish regulations

air a- minimum amoun

I3

intended to protect chiid:viewers from deceptije_advertising practices.
- Y \

Unbeknownst at the time to the Commission, ‘the flling of the ACT Pctigion

5 \
strick a nerve among United States citizens. From‘the time the Commission \

adopted igs(girst Notice of Inquiry on the children s television isstie in 1371

until the-proceeding was finaliy terminated iﬂ 1983 the agency received commencs

frem over 112,000 individuals and ent i s; from pre-school aged chi]dren and

\

.

concerned parents and grandparents, from program producers and television

ﬁétﬁorhs,'and from academics and‘researchers representing all conceivable ppints

Y
v

o ~ L
‘of view. Proponents of~government regulation of children.s television were *

!
treated to hiohs in 1976 when the Commission announced its Children 5 Tglevision

reinstituted the children's task force and seeméd to support mandatory programmin#

al
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guidalines. Those séme groﬁps experienced lows in thc mid—seventies when it .

-

. v

\

became clear that the 1974 Policy Statement had no teeth and agai% this past

December when the coﬁﬁﬁiagiaﬁ formally washed its collective hands of the. - :

children's television $ssiue. Opponents of government regulation view the
B ( - .1
Commission's decision as a victor? for the iitst Amendment’ freedoms aof speech

and the press;(proponents of mandatory children s programming guidélines .
. \" ' \

(.
feel that the Commission has mortgaged the nation youth in favor of marketplace\
=

=Y
economics ‘and media lucre.

]

The Thirteen Year. History of Docket 19142
; , . ; ‘
The péEiEion for rule making f11éafby Action for Children's Television

.

" for ait children ) television programmﬂng. | X s

(a) There shall be no sponsorship\and no commercials on: children s

television, , 7 . , “

(b) No performer shall be permitted to use or mention products, services
or stores by brand names during children's ptrograms (host selling),, nor

shall such names be included in any way during children's prog(ams

{tie-ins);

>

(c) Each station-shall provide daily programming for children and 1o

no case shall this be less than 14 hours a week, as part of its public

service requirement. Provision shall be-made for programming in each of

‘the 2ge groups specified below; and during the time periods specifi:ﬁ S
ends;

(i) pre—school (ages 2-5) 7 a.m. -_6‘p.m. daily, 7 a.m. - 6 p.m. we

(i1) Primary ‘(ages 6-9) 4 p.m. to 8 p.m. daily, 8 a.m. to 8 p: m: - wee ends,

(i1i) Elementary (ages 10-12) 5 p m. to 9 p. m; daily, 9 -a.m: to 9 pim: -
weekends. o ) . \ \

v
-

In addition to seeking comment on: these particular suggestions, the first b

-

Notice of Inquiry in. this proceeding requested a discussion of the proper’ \
ning

definition of "childrén s programs;i separation of advertisinglfrom programf ng

. - T 6 : :
cqntent, and current children's television practices. ‘

prog?ﬁmming resuited in the 1974 Report and PolieXAStatement1 Although the
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Pol;42,Statement did not go as far as Action for Children s Television would

S

have 1tked the document was :Eyerkable in that, for the first.time, the X .
. Commission had 1§6i§£éa an.identifiable segmént~of @ociety and had set~forth L.

.

; detailed programming policies to serve that audience. The commissjon justifiéd

K

this unprecented action by stating:

s As we have long re§959§§§d, hroadcasters have a duty to serve ail. - ;

'i substqntial and important g?oups in their communities; and children
obviously represent such a group. Further; because of their immaturity

and their special needs, children require programming designed ST

- specifically for them. Accordingly,-we expect television broadcasters

as trustees of a valuable public resource, to develop and present

programs which will seTVe the unique needs of the child audience.

Thus, che Commission recognized that children were unique among all significant

segments of the community. The element that made them unique was their age

children simply do not possess tha cognitive abilities of adults.9 Due to. this

cognitive difference,'the Commission felt secure in its pronouncements on .
v -
broadcastens spécial obﬂigations to ‘serve children T
’)

.licensees: %roadcasters_were expectcd to make a "meaningful effort tuiprogram_
material aeélgﬁéa and intended for the .child audience;lo Additionalii;iﬁhe
Commission stated that licénséés‘should present aV“reasonahlé,amounE"'of'
programming designed co( Neducate and inform -- and not simply to entertain.”'t
ticensees were éﬁéautagéa to aaké a "meaningful effort” to alr programs that
were "age- specific,f that 1is; programs thqi were geared ééaééiaiiy'ta the
cog?itiv;,Ieveis of both pre-school children and‘SChool age children.12 The
Commission further stated that théiéract}cegof broadcasting a aajafity of
&L .

children's fare on weekend mornings was unreasonable: Studies proyed that most.

child viewing occurred during the weeR. fherefore; the Policy Statement made'

S~

‘it clear that’ "considerable improvement ﬁas’Eo be made in the scheduling-of-

- _ o

T Yoy 5 00 - .
S - ' r : . : s
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;o In the advertising realm, after noting the primary responsibility of thel
* ' i ] v <

Federal Trade Commission to dversee false and deceptive advertising, the

- - i — ~
Commission assumed. jurigdiction over some areas of children's advertising. The
’ ébmmiaéidﬁ;réviéﬁéd 1ts générai policy against 6vétcbmmérciéiizatibﬁ on

- .

broadcast stationa,and averred that this policy was even more important with

respect to ehildren ] progrimming given children ] cognitive limitations.ia

. .

LA However; the Commission declined to mandate the elimination,of commercial~content

—~——

from childién s programming as ‘ACT requested. Accbrdiﬁg to thé ?blicy §tatemgg§,

1

Stations to éﬁgagé in self téguiatibﬁ throﬁgh the adoption of voluntary iﬁduscry

codes relating to the amount of coMmerciallzation that was appropriate for

EhiidPenlé programs. Rather ‘than adopting per 'rserrules, the Commission opted

Commission iecégﬁizéa that young children ‘have cbnsiderable difficulty

distinguishing eaﬁﬁéréiai?éaétér'fram program material. Accordingly;

Commission %fated that fquamental fairness dictated that a c1ear separation .

chitd in developing -an ability to distinguish between the two forms of mESSage.

. The Commission assertej that either an aural, announcement or a clearly ‘
. 16 .
dIstinguishable visual sign or both should be used for‘this purpose. . ’
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—

The Commission also expressed somé concerti for the praFtice known as P
"host selling. .Aﬁégiﬁselling involves the use of program characters to promoteww“
particular products. Thiqisaccording to the Commission, takes-unfair
advantage of the difficulty children have distinguishing advertieing from
programming, and plays\on the child s trust in particular media personalities .;
Thus, the ‘Commission stated that the use of a program host or other program‘-;
personality to promote products in the program in Which he appears is in-

consistent with a1 licensee 8 obligation to program in the public intefést.l7

Similarly, che Commission discouraged_the_use of product "tie-ins" during the

- course of an entertainment prog;am. Tie—ins were defined as engaging ﬁn ;

préctiééé inithe 'b”o”dy of a ;p’r’o’gra}m that promote périiéaigi products in such a \
way that ggey might constitute advertising: ' 'This was viewed as another device

that was intended to play on the - inexperience of young viewers. The eaaaissgﬁa’z}

stated that licensees that engage in program practices which involve the mention

or prominent display of brand names in children s programs should reexamine

v

such programming in light of theﬂr public service responsibilities to children.

Commission felt that self negulation was the most promising approach to the

children's television dilemma. The standgrds suggested by the Commission in

! -

the‘Policy Statement would be monitored for compliance at renewal time, but no

compulsory rules were established.i? As broadcasters and the public soon

discovered, the combination of vagie and unquantifiable standards spch as

"reasonable amount" and "meaningful effort" plus the lack of per se tules to

force compliance resulted in an ineffective and highly flaunted policy - at

20
least with respect to the children 8 programming guidelines.n . . .

L Y
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. proceeding open so that industry 8 complianc with thé Policy Statemeﬁt

could be studied;2 Shortly after Charles:Fer'fs ﬁas confirmed as chairman
R ; of the FEc,; the Commission assembled a newly constifpted children s teievision
. . / - o i iy

task foree and set’ about to reactivate the children 8 proceeding In July 6

1978,.the Commission formaily adopted a Secoad—Notice df Inqui;y in the

AN
chilﬂren 8 teievision proceeding;22

 Noting that the Commission had refeived

: conflicting data from variops parties with respect ,caa/iséaaaé'astétsi' compliance
D - . :

with the Policy Statement, the Notice sought specific information on'such topics

as the overail amount of programming aired for children, the amount gi educationai

-

6 .

matter; host selling, and product tieéins.'_lﬁ aaditioﬁ-to_thésé diréct,

referenices to the standards of the Policy Statement; the Notice sought aﬁ?itiaﬁai
‘ ST A oy N - :
commenit on the definigion of chilaren's programs, the type of information thoﬁgﬁb.

economics of children's television programming and advertising

-

While Waiting for comments from interested parties the children;s

.

telev1sion task force was condupting its own research with' respect to stations

vo]untary compliance with the éoiieyWStatement. A major.study; done ‘under

. <ontract hy Dr. John Abel of Michigan State University, compared the amounts

o - \ a - ———
-

of children 8 television programs on commercial television stations during the -

A

1973-74 television ?iewing season an? the 1977~ 78 televisioa viewing season.
‘S Other resear ch projects - initiated hy the task force included studies on C

children s weekday television viewing f't:eriis,zli the amount of instructional
]

i IR S

Eilivision programming airedfduring the l973~76 and 1977- 78 television seasons,

i 26
non-program materiai time aired on Saturday_morning children 8 programs;:
R L e ' )

» " -
- : 7 w-
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-and separation devices utilizedronrsaturday morning children's. programs;?? o

- . i -
4 _ After a year of. exhaustive study and the receipt of thdusands/of comments,

‘ the children s.television task force issued its controversiag study in

a'u “ L

October, lélé 29 With.re§pect to the 93§rall-ff it QE children 's proéramming.
v

¢

' the Task Force reported that bétiﬁéen the 1973-74 and 1977-78 televisionrscasons;

the amount of programming devoted to children aired on the averagevbroadcastf
N ] ' oo
station had increased by less than one hour per»week This rise was attributed

-

solely to increases in children's programming on independent television stations;'

o~

No increase was found on network-affiliated stations.29 ‘The staff also fouie }

-~ that no significant increase had occurred in the amount of educational qu

- P . .
; N

3
independent stations in the tqp fifty television markets made some inireases rn

the number of age—specific programs airea the staff found that no measurable
'increase iﬁ;tnf airing of age—specific programming had occurred 31 With respect

to tHe scheduling of* children 8 telévision programming, the task force reportcd .

S that some movement away from weekendascheduling had occurred although the shIfc
. (. & ,-
. wis doe primarily to the counter-programming strategies of the indcpendcnt
e ' : ' '€‘

p—

television stations. -1n those markets served soley by network affiliates, most

- .

4

.. children's fare was still seén on wieekend mornings when only eight percent of 3

LoV

child viewing occurs.32 In light of all this data, the task,force concludcd that
. ylv. :
broadcasters had not complied with the pro;ramming policies defined in thc‘

Poliex Statement. 33 -, ii oo : - .

- . - . - . N

-

-

. better in the analysis of the task force. The staff- found basic complianco

. ;ﬂ.‘

34
with the commercial time guidelines for ctilildren's. programming. Additionatlv,

jbroadcasters generaliy were in complidhce with the Commission 5 policies on’

- | w2 '

P T A

il
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S e T
~’host:§61113g, prodﬁetitie;ins;~aﬁd:eeperation;devices;;§ given these ftndinga;::;c

- .

v tomprehensive chirdren s advertising inquiry, the Commiss fon suspended,further'
‘ : X H
consideration of children 8 advertising issues.36 . <N
0 - N .

- ' Armed with the report of the children s television task force, activigt

S chairman Charles Fi/;is garnered aufficient support from the other Commissioners

‘ N -

_ fegarding children 5

television programming.37 The ﬁotiee summarized the findings of the task force K

-“\w

_ Report and set forth five regulatory options for dealing with the television .,

.
tndustry s, noncompliance with the voluntaty programming guidelines.

The first option proposed to rescind the 1974 Policy Ststement and ré&ily

4 -

on other program sources for children's programming Implictt in this option .

was the notion that, because the economic incentives of advertiser—supportcd
- br@adcastzn&;qg not, encourage the provision‘of specialized programming for
. chiiaiéﬁ;“éaaméféiai Btoaacasrérs should not béigurdened with a special
ohiication‘to serve children. instéad the Commission would srely on public
)
broadcasting, federally funded children s programs, oabie teievision,
—‘ . _ . S

'subscrrptton te1evision or “; . any combination of other program sources to
X . '

-~ -

o ,X o e \) i {
- Because many of these alternative sources were ngt avai}eble to many parts of

h .

the country, this option waq‘viewed as a long—term solutio‘ at best. M '

N

-~ - - 1

# The second option called for maintaining the Paligg Statement as it was

s e -

! originally written or. in some modified form Given the~Commission s c¢oncerns

.

over the limits of }ts authority to regulate in the sensitive area of programming,

this option was offered as a fail= back position that was legaily saﬁe. i s

addition to’retatning the 74 Pdlfgz Statement, the Commission roposed that "+

.
. . -
. ; * . g ) : : . ’ - :
.. . .ot ’ . ‘ —_— - : -
. ) . . ) M - . ;r ‘e ‘- - . - : % E 4
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ptd%osél rule should apply to all licensees equally:or'only t6 some classés

.existing processing guidelines for informational
" found not to i‘ia:

: rigorous license repewal procedore.

- the: iiccnse renewal form might be modified in order to obtain more - 2”__ L

v

comprehensive information on.programming for children Also included in this
i N e

At )

second option was a proposai to modify ‘the substance of ‘the original Policz ‘ i

Statement to perhaps take into account the ?vailability of children s

’

programming itn & particoiar market when calculating an individual broadcaster 8
! 9 -k

obligation to the child‘aodience;39

K Mdndatory programming ruies were the bject of the third propospd

R

. regulatory option.' This proposal w A\a.iave m&bdated that all commercial

. televtsion broadcasters provide five hours per week of educational programming

K3

or preschool children and two and one-haif hours per week. of educational . {
P .

programming for school—age children This programming would have to be scheduled

between 8: 66 am. and 8 :00 pim:,; Monday through Friday 1n addressing this

. option, the Commission invited comment on how broadly "educational" prOgramming

should bg defined The: Commission noted’ that;*should this option be adopted

: liccnqeus would be given considerébié discrction in classifying dhildrcn s

programming as_educat%gpai,. The Commission also invited comment on whether the

-liCE”’Cés such as nétwork affiliates or VHF statiaﬁs.t

4

The fourth option proposed the establiéhment of ghildren 8 progrémming

q V\ﬂ\ -
****** Such standards, similar in natures to

q v
local; and non:éntertéinment

progrnmmlng;,l'1 wduld have come into play at iicense renewal time Any stationi_*
' R *

complied with the processing guideline (e g., providing fivd .
-

Shours of 1nformationa1 children 5 teievision per.wpek) would undergo a more

":1 ¢ - g .
The processing guideline approach would

have givon the Commission more fiexibiiity than the mandatory rule option.l‘2
Iy ," - - . o - [

N : . D . o )
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: v . . . option fiVe deait with a 1ong~range poiicy of increaiing the number

75? video outlets in the’ hopes of éﬁeaaEagiag the prééénEéEién of more.

diverqity tn-chiidren 8 programming. T;t Gommission reasoned that if more B

broadcast outlets were competing for ‘the same audience, programming " strategies_

may change, making 1t more profitable to present speciaiized programmtng to a
2

relatively small audience. Comment was sought on whether this 8cenario wouid

result from incréaéing the number of video uutiec's; The Cohim:l:ssio;n aiso

a 'gwéﬁ m’arREt.&a \ ) , . . . T n
'-;Thc comments received by the Commission were predictable in Ehe positions
tdkén and voCiferioug:in.;one;éa Broadcast interests 1ed the:charée 111 “two e
: 7 maibr érééé; First, they V1gorously objected to the anaiysis‘of the chiidren 's

television task force and argued instead that in fact commerciai teiéviéion U‘“j;-

e

11ceﬂsees adequately werererving the needs of the chiid audience seeaﬁa;
£ .

they argued that mandatony programming rules would constitute.an unconstitutional

IR infrin‘;,ement._on 1icensees*$ press and speech freedoms. on the other hand
; .
. ? N
T : children s television advocates stated their strong support for mandatory -
. - £} .

0 7 5E6§famﬁiﬁg regulétions ot iicense renewal processing‘guideiines; Further;

.rcgulations, which were viewed as the.least intrusive means avaiiable in the

effort to particularize -an enforceable\qhildren 5 television standaf&% Givcn

i, -'_twapolar positions p1us maryy positions of commenters fail}ng betwedn the

°

olcs. the . Com*ission snaff in 1ate 1980 began preparing a decision in the

\chxidren s proceeding Before a f1na1 position on the issues 00u1d§We*

.
formulated however, the nation s electorate'substituted chief executivesh

—— ~

: ;Thisichongé{in national leadership caused an abrupt ‘and dIstinct change in

+

-~ . . 7' , L . o [
4 [ ¢ ) - * ’ l 72 . vt :
. . . L]
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direction’ at the Connfssion also, with Democrat Chairman Charies Ferris -- a

strong advocate of children's:programming -- being reptaced by Réﬁuhiicén
éhéirmén Mark Fowler -- whose regulatory rallying cty was "free the = -

broadcasting 10 000" from intrusive government regulation., As a result; the

-

children s television rule making shifted almost overnight from a high priority,
high visibility item to one of very low intérest. The members of,the chtidren s
tclevision task force were reassigned to other duties within the Commission.

The children's teqevision proceeding remainéd on the back burner until

~late in 1982 when Action for Fhildr'n s Television filed a civil suid’in

' United States District Court seek*
. work on the tuié'néking.ag 'ﬁroﬁpted'ih.part by this 1egal action and a growjng
nterest ln the issue by several prominent United States Congrgsswen; Ehd
ca_iaﬁ.issfaﬁ "reopened” the children's ’céiév;sian proceeding in March; 1983. The

.éaaﬁiséiaﬁ held aléétiés of pénel‘discussions in April and permitted the .

suhmission of additional written comments in 6faé£'66 uﬁdété the rcéofd, The

Chatrman of the Commissionr Mark fowler; in answer to caagEéé§35651 and Eourt

v ;ﬁgmgggatt and ‘Order
“fric to the chairman's word, the Commission held a meeting on December 02,
ié%jl'during which the chiidren‘s rule making was afééﬁggéa aaa,fai5511y tcrmtndtéd.

.

teieyision to thé uncertainties of the commercisl marketptnve. '1u plncu of

the Pulicy étégg@gng the”””°tission left broadcastcrs withi vaguc (haxgc

~the child pnrt of the nndience i"ih Ilghthk

- i L 6 )
of 1its articular market situation...." 7 In the view of the nuthor, tlige

to- "examine the ptbgramf

(ommibsioners Voting in the majority were cither completely misguldcd in

S




-
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»

\In réachiﬂg its conolusion; the majority first sought to attack and ¥
. . ' : '

discredit the research and analysis of the children's teieéisionftask force:
The éommissioﬁ criticized the work of the task fofée on fder mal¥t fronts,

eich of which will be discuaged and critiqued in turn: First, the majorié&

found fault with the task torce f‘* '7t considering the growth in raw numbers

the fact‘that‘from 1971 to 1983 there had been a 25 percent growth in the
number oOf stations ovperating and concluded that the amount of children's
ﬁfogfaaﬁiﬁg must have grown considerably}fg What' the majority faiiea to \

Lonsidcr in its q1mp;istic ana iysr’ as that the task force qualified its

e .
..,_\

.sratbmcnt rcgardlng the increase in children 5 programming by makrng it ctear

thdt ‘this increase wais due almost oxclusively to the changing programming

philosophies of indcpendent telcvision stations: The vast majority of stations,

those affiliétéd with qﬁ: commercial networks, showcd virtually no change in
the amount of children.s programming K?a;‘ )

Séfond; although the Commission was able tovpin;;tnt a 25 percent lncredso
in téléViS%oﬁ outlcts between 1971 and 1983, the task for(o report focused on
the perif Bécwéen 1973 and 1978. Thué; the Commission éf{tié{iéa the task

.

ke
3a Y
(



~and declining:” . - T - hn

' This position, that the responsibilities of commercial broadcasters can be

(4

N

- # correlation between the number of commercial stations in operation and the

amount of programming available on any one particular station or even within

of children's fare regularly shown on commercial stations is insubstantial
SR o b R
The majority's second attack on the task force report relates to the

report's failure to consider the programming available to children via- the

Public Broadcasting System:. Because PBS affiliates reach-90 percent of atl ~
< . N \ - :

television households and program over 2000 hours of children's programming

per year, the Commission felt that the PBS efforts ea?iaiaae be ignored in

_considering the extent to which the child audience was being served.’

i

someliow mitigated by the efforts of public broadcasting; conviently ignores

displays a reckless abandonment of over forty yecars of a policy stressing
individual licensee responsibility. ]

From the initial §otice of Inquiry adopted im\1971 through the 1974
. 1 Y “

Policy Statement and including the 1978 Second Notice of Inquiry; the -
Commission's focus was the individual commercial licensee's responsibility

to the child audience: At no point in the proceeding did the Commission hint
3

thit noncommercial broadcasters were involved in the proceeding. The 1974

tement charged every individual commercial broadcast licinsoe to

Policy Sta

improve its cymmitment to children's television: the charge was™mot restricted

to those stations serving markets where public¢ broadcasting was

»
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The failure of the task force to consider non-broadcast sources of 3

.

children s programming also is held up by the majority as evidence that th%

-~ t
-

tesk force report was inadequate. The Commission specifically refers to Cable

’

\
nation's television households, and "Nickelodeon,' which reaches 14 million
_J _
subscribers, are cited by the Commission as evidence that more programmtng is
- W

The Commission also cités the Disney Channel; which currentiy\has over 366;666 N

subscribers, as further evidence Of the cable industry's commitment to children:
At the time the .task force féﬁaft was written, the notion of providing

children's television ﬁfagéaaaiﬁg on' cable was 1itele more than a gleam in

the ey6 of the cable industy. > To criticize the task force for mot considering

thesc items is to criticize 1f for not being prescicnt. Further; reliance on the

-\
familics that eithér canndt afford cable or for whom cable-is not available.
Typically, the basic cable service that aauia'éatry programming such as

"Kidstime” or "Nickelodeon" costs afauha tén dollars per month. The "Disney

Chuuhﬁl;“ which is marketed as an add—on premium serivce; costs an additional

Given the fact that cable television penctration 18 currently approxlmntelv

.
40 ﬁét(éht of U.S. television households, that means that rnughly half of the

\

. 16
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cable Systems 1n the countty are not carrylng these services. Thus,; it is
appacent that the ébﬁﬁiééibnié observations in this area constitite nothing a
more than a makewsight 1in its feeble attempts to discredit the task Force
analysis. T ) . : "- T

- The fbuttﬁ‘ﬁéjbr ctiticiéﬁibf the task fdtté‘tébétt offered by e\ .

Commission was the task forcg's fallure to consider the availability of

CUFamily" éﬁtéttaiﬁﬁéﬁe.aﬁ caﬁﬁéreiai Btéi?ééét stations. The Commission-felt

a sense of community among viewers and éncautdging,family v1éw1ng.56‘
Y - .
-~ . , S S - S S
Several ﬁiéﬁiéaé exist with respéct to this criticism by the Commission. —

FngE of all, the task force, in analyzing only that programming that was
speciftcatty designed for children twelve years . old or younger, was simply
following the Commission's own definition. It was thc Commission in 1974,

not the task force,; that defined cﬁii&téﬁ‘g prbg}éﬁming.57 Tﬁe majbrity was

for children ignores thé basic tatibnalé(igjfﬁ3v1ng children's prbgtummihg in

.
-
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i;sabiiitiesg programming specifically geared to the cognitive level of children

-is an essential element of service to the child audience. Allowing the '
: o : 3 ,
i L - L L S . N LD Ll s L
commitiient to children to be satisffied,”even partially, by the aitiﬁg'bf
+ programming that, while geared to the family audience, ié'ﬁtit}éﬁ and produced

witliout consideration of the child's cognitive limitations, is a total L.
abdication "of the children's programming polidy. o . )
Aftér 115ting tRese perceived deficlencies with the task force report;

the Commission concluded that the studies of the task force &®d not makc out

L3

. a case for "increased regulatory concern or involvement'" in the area of

v ; S S S . -
ren's television. The Commission stated: *
- -« .

chil

.

PYoperly viewed; the adequacy of the programming to which childreén \\ : -
. hdve access must be based on a consideration of the whole of the '
\ video distribution system. Viewing that system broadly and on an
\\bVéiéii national basis; we find increases in the children's programming
available from the avatagé,étatibﬁ,igramatic increases in the numbet _ <
+ - of.stations in operation, incgeases in the avallability of these B
stations through' cable carriage and improved station facilities, increased
aviilability of noncommercial programming made possible through the.
growth of th'é,';iii-blii:'ﬁibéd'céétiﬁg system, and increased viewing options
provided to stibstantial portions of the population by the operatiocs:
. of cable television systems. In short, there 1s no national failu€c
access to children's programming that requires an across-the-board,’
national quota for e€ach and every licensee to meet.°29 ¢

of

With this statement, the Commission 1s abandoning a co}ner)cone principle of

{icensces can mow rely on the prbgrammiﬁéwéf other’
communities as a basis for deciding not to air chiidren's programming.’®’

As i general muatter, individual iiéé?ééé responsy
the divirse needs of the community has Bééﬁ ;a unwavering fédﬁiiéﬁéﬁt'§f.thé.

bility for serving .
Comiisaion and its predecessor ‘agency since the inception of broadcagt rggﬁldtﬁﬁﬁﬁﬁ
N

«ié; L ’




Thié iﬁaivkaﬁai obligation was further strossed in 1960 when the Coimission r

Y -
lllqted fourteen programming.{lements, one of which was éh11atéﬁ's;§t6gfamm1ng.
“.that gv zlltcensee was expected~to -address in its quest to\Terve the pﬁﬁﬁic

62 e e e e
Interest: That individual responsibility to serve~various segments -of the
community continues unabated*for all television licensees today except for
. . s _ ] ¢

service to the child audience. As Commissioner Rivera cogently pointed out

. in his dissent to thé childrénié ‘fetevision Report énd oOrder, coiiimercial'

-
’

te]evision has been signif

CHildren s telévision.ﬁ? .While uge of the mﬁsketplace rationale for dcregulation

icaftiy deregulated ‘but only with respect to

may hav% been appropriate %55 radio stations,qlhe demographic for T L

. ®are mtch different: Signxficant evidende exists that the rapio market i

-

k:liar'zi'ct"crized by nearly,ie;eee outlets nationwide;.is fairly responsive to

conSumer démand ahd 1s ‘an appropriate subJect’for marketplace regulation

Such 18 not the case, however, for the televigion mdrket Most television

~

btqtlonb still use the '"'lowest common dcnominator approach Go progrdmmlng 1n

\

an tflort to ganner thL larbest audience -share. 3 hven the majdrity of

CommiSéionéré in the children s proceeding admitted that the economics of the

_6ommercial marﬁétplace discourage the production of children s programming -

o - A
LR At

s foinged out earlier, the alternative program sources cited by thc
[}

s in many cases either unavailable or avaiiable only to fhose

7rcable subscription feeb of 10 to 20 dollars per month Re]ylng
Xy

)/

' ' - 66
may be prounds for reversar/éf the Commisqion 8 action

In addition to its vEE_iEiEiéii’i 693{';56 task force report, which, according:
ts the Commission. calied into question the "factual predicate on wiich the

Qe -
.
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o ﬁrécticé of the Commission for decades; and Ehe courts have upheld the use oi

AN

. A o Lo - . N N . . .

rocommend?tions for mandutory programming requirements were based", the
,,",, - - '7, P - - - -,, ) - ., - - ;, -

majority listed several policy and legal considergtions that prevented it from

tnkiﬁg further action in the area of children's teiévisibn.- For example;

—— v B

Commissi felt that mandating a specific number of hours of programming
o - C
would not g’u’?’téht’eé thét thé 'p'r'o'grémmmg 6fféi‘éd ﬁ_b'iild be i'n some sense - .
I -7 : :

beneficial-to the viewing child's welfare. Quantity Aoes not necessarily

S T S
cquate‘w1th quality, according to the Commission. Because regulating_quallty
_would involve the Commission oo deeply in sensitive First Amendment areas

involving free expression, the Commidsion felt that mandatory-ﬁrogramming

‘standards Would be ineffective in achieving the ends desired by children's
vC‘]

_scheme of Broadcast regulation: ?urther; Ehé‘éommissicn finds serious ie&ﬁji .

of . thelLommunications Act of 1934, which prohibits Commission ccnsorshIp of

which prohibits government interferenae with free exprcssion;G8

' Reasonable people may certainly differ on' the policy and legal arguments -
rhised. . by the Commission. For every poiicy'reason Ehé Commission lists in

/mPposltion to continued scrutiny of children 8 tcleviqion programming. an

equa11y réasonable counter position may be nrticuiated "As for the legal

qucstions, the issue is certainly not as clear as the Lommission Would lead one

to bélibveq The promotion of certain program categories has been an cstabll,hod

these program categories in other Eééuiééaiy'ééﬁtéiﬁs.Gg In fact, in affirining

A - b

20
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the Commission's 1974 Poligy Statement, the court of appeals specifically

_ stated that the'iﬁip’osition of mandatory programming requirements inight wel 1L be

" an appropriate regulatory response to the children s programming problem.7

-~

{ =

The Regort and Order Sﬁds with a’ statement of war@ing to thq; ‘1licerisees

!
‘who choose to ignore chiidren in serving the programming needs of the o,

communitgg Accordiggqu the Commission,

"....we find no basis in the record to apply a mational mandatory
quota for children s programming But,,Ehere is 4 continuing duty,
under the public- interest standard, on each licensee to examine the
program needs of the child part of ‘the audience and to be ready to :
demonstrate at renewal time 1its attention to those needs. ‘This duty
is part of the public interest requirement that a licensee consider
the needs of all significant elements of its community. ‘A licensee

may consider what other children s program service 1ig available in its

market in eXecuting its response to those needs. But a licensee who

fails to consider those needs, in iight of its particular market
situation, will find no refuge iy this order.

in hi dissent; i-missioner Riverd 'r'éépdﬁd?s to this statement in the, following

'wili aii due respect, this recitation is nothing mdﬁe than.a fig lcaf

to ctothe the nakedness of the new policy. The Rgpprttand_ﬂrder does
not flesh out what broadcast ,must do to comply. The barrenncss of’
the vestigial children s obligat n becomes quickiy evident* however,

- when one reviews what a-broadcast r need not do under the terms of he.
Repert and Order. Licensees need not. air pri programs designed to meet

children's unique needs. Nor are they obliged to air programming geared

to specific age groups, or children's programs that’ are informative or
educational. Apparently, broadcasters will be found responsive to unique

necds of children as long as they atr programming that children watch;
uhatever that . may be. 1In sum; while a broadcaster has. a72special” duty
1

to children...nothing special is required to fulfiil it!

indeed, in-searching through the Report and Order, the dearth of any information

upon which some decision might be made as to whother a licensee is moeting its
obligation to chiidren 1s striking. GCiven the regulatory philosophy of the
current majority, it must be concluded that this special obligation cited by
the Commission is merely a boye, devoid of meat, cast out in an attempt to |

mollify the pro-regulatory hordes. /
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- Politicallyg_thé Commission i5 in big trouble over 1ts resolution of the 4
(hlldren s televis1on proceeding, Chairman Fowler has been subjected to caroful
. 'P . . i L *
examination before the House Subcommittee on Communications.73 The Chairman- .

M -

" of the subcommittee, Congressman Tim Wirth has intre duced legislation that would

Q777 g/ -
in effectrgodify at least part of the children’ sktask force recommndation. N
o B ) . - P - ’ ) 7 -
According to Wirth's proposal, broadcast licensees would be expected to air at

7iéé§£ five hours of educational children;§ programming per week at times when
_ . . q ! o _.; . . .

reregulation bild. Of course, broadcast groups fiercely oppose the measure, and 4
= N .
o B .
it has become a major stumbling block in forming any consensus on a Lommunications

ﬂct rc—wt'i;te;ni ' o ’ ) o v
. . - 1 . ‘ k4

No doubt the Commisslon would have had pol{tical problems with its children's

television.decision even 1f it had been honest in its rationale. By taking the

tack that- it chose, ﬁawévéi; the Commission invites not ‘only the threat of a
_ . - ) .
lcgislative reversal, but also a 3udicia1 reversal. '

j

A careful reading of Commission documents prepdred prior to the ‘Report and

- . »

Order strongly indicates that all of the arguments listed by the Comnission as

/“’ .
Justxfxcation ‘for abandoning children's television are simplb mﬁkewcights

- They are evidence of dishonest decision—makingi"And the Commtssion did. not a
A Y

need to be dishonest. It 1s a §étt1ed principle of administrative law that
* , L-‘ Ay
independcnt regulatory abencies may change their policies in pursuit of the

public interest; even when there have been no intervéning changes in
! C ,
circumstanceéj As one court stated; Lo :
" 7theﬁﬁommission s view of what is best in the public ifrerest
may change from time to time. Commissions themselves change, underlying

philosophies differ; and experience oftep dictates changes: Two
EF in respect to the public

diametrtcallv opposing schools-of tlioug
welfare may both be rational.

22
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And in speaking of the administrative activities of the Interggatc Commerco

- -

Commission, the Supreme Court stated’ - . \ .

.._.‘ * n \

practice .sRegulatory agencies do not establish rules of ch duct )

to dast forever they are supposed, within the limits-of ;h law and -

of fair and prudent administration, to- adopt their rules, q§\practices
[hgy \are

to‘ the nation's needs”in a volatile, c hanging econdﬁy
neither required nor supposed to - regulate the present and the future
within the 1nflexible limits of yesterday "76 . v

This, it 18 clear from,these cases that the Commission did riot have to rely.

on questionable attacks on the task force report and argujble policy positiégs .

and legalities. The éommission was fre% to say whdt it truly Beiievedi that
/ L

the federal government hHas no business telling licensees how ‘their statﬂfns ‘@
. ‘ 1
stiould be programmed. That is the philosophy ‘of the present Commission, aéd \

it §houié fiot have beed afraid to sayj;o;'f R BN |
’ \

Fhe actions taken by the present Commission in such cases as the tcieviston

Notice of ”—~~~——7'”~'ftmgk1ng,77 the subscription tetevision, ~;;w

déregulation
79 i
v

ruia making,78 and DBS and,télv programming poiicies*

government interference in the area of program content: Indeed Murk Fowler

(I ]

= SUREEN

lias t&kcn the lead in the fight for repeal of the statntory programming
. P =

<

'trictions imposed on :all broadcas&ers’ _the Fairncss Eéctrine and the ‘i

rd

for children is wrongheaded: The Commission simply should have said as muth- I
@ h -
’ ‘

By réiying on misrepresentations and questionable legnl logic; the Commisslon
rrrrrrrrrrrrrrr S 4

-
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donclusion 7 : IR ;

‘Finally; after ‘almost 13 years, 112 000 commegts, g7 -voi;mhes of wril:ten

- : . - . [N

evidence, éftd i:nnumerablé staff hours, the Commission ‘has terminatea T LT

. — . [ : K3 R
iiocice’f 191&2‘; Throughout ﬁ/ptoceeding everyone invoived reaiized that Tl
there weré\ no Easy answers or solottong to the many regoiacory probiems nml . :

'Social is*"eslraised by the proceeding. Throughout the ,penden(:y of ;he T
' - A
-proceed ng, the debate was he1§ on a: hi gh ;IeVei and the’ C‘ommisston' showedr T
; e ‘q . ' < .
courag,e many times in attempti-ng to promote chtich:en 6 teievision while facx.ag y -
] ‘ ¥ -
* the scorn: of @osé it was tegulattng Sorrowfu]:iy, the. f)?éééﬁf Conqnxssicy d1d
. 'ri'o”t djSplay similir courage in ‘making the deciston Ef{xE it tho oght was righ‘%,, .
O U _ Y
.. ié devisive, yet in its own way, noble, g usade has ended at: the Commissiun. N <«
B lﬂe p’ijblic dcser\/ed an’ ending chéfééféﬁié& by something bctt;er dmn dishonest
decision m”aklng. . : -
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